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for the hearing. Notice shall also be 
given to all Federal agencies affected 
by the proposed action, and to state 
and local agencies and other parties 
having an interest in the subject mat-
ter of the hearing. Notice shall be sent 
to all persons requesting a hearing and 
shall be posted in appropriate govern-
ment buildings and provided to news-
papers of general circulation for publi-
cation. Comments received as form let-
ters or petitions may be acknowledged 
as a group to the person or organiza-
tion responsible for the form letter or 
petition. 

(b) The notice shall contain time, 
place, and nature of hearing; the legal 
authority and jurisdiction under which 
the hearing is held; and location of and 
availability of the draft environmental 
impact statement or environmental as-
sessment. 

PART 328—DEFINITION OF WATERS 
OF THE UNITED STATES 

Sec. 
328.1 Purpose. 
328.2 General scope. 
328.3 Definitions. 
328.4 Limits of jurisdiction. 
328.5 Changes in limits of waters of the 

United States. 

AUTHORITY: 33 U.S.C. 1251 et seq. 

SOURCE: 51 FR 41250, Nov. 13, 1986, unless 
otherwise noted. 

§ 328.1 Purpose. 
This section defines the term ‘‘waters 

of the United States’’ as it applies to 
the jurisdictional limits of the author-
ity of the Corps of Engineers under the 
Clean Water Act. It prescribes the pol-
icy, practice, and procedures to be used 
in determining the extent of jurisdic-
tion of the Corps of Engineers con-
cerning ‘‘waters of the United States.’’ 
The terminology used by section 404 of 
the Clean Water Act includes ‘‘navi-
gable waters’’ which is defined at sec-
tion 502(7) of the Act as ‘‘waters of the 
United States including the territorial 
seas.’’ To provide clarity and to avoid 
confusion with other Corps of Engineer 
regulatory programs, the term ‘‘waters 
of the United States’’ is used through-
out 33 CFR parts 320 through 330. This 
section does not apply to authorities 
under the Rivers and Harbors Act of 

1899 except that some of the same 
waters may be regulated under both 
statutes (see 33 CFR parts 322 and 329). 

§ 328.2 General scope. 
Waters of the United States include 

those waters listed in § 328.3(a). The lat-
eral limits of jurisdiction in those 
waters may be divided into three cat-
egories. The categories include the ter-
ritorial seas, tidal waters, and non- 
tidal waters (see 33 CFR 328.4 (a), (b), 
and (c), respectively). 

§ 328.3 Definitions. 
For the purpose of this regulation 

these terms are defined as follows: 
(a) For purposes of the Clean Water 

Act, 33 U.S.C. 1251 et seq. and its imple-
menting regulations, subject to the ex-
clusions in paragraph (b) of this sec-
tion, the term ‘‘waters of the United 
States’’ means: 

(1) All waters which are currently 
used, were used in the past, or may be 
susceptible to use in interstate or for-
eign commerce, including all waters 
which are subject to the ebb and flow 
of the tide; 

(2) All interstate waters, including 
interstate wetlands; 

(3) The territorial seas; 
(4) All impoundments of waters oth-

erwise identified as waters of the 
United States under this section; 

(5) All tributaries, as defined in para-
graph (c)(3) of this section, of waters 
identified in paragraphs (a)(1) through 
(3) of this section; 

(6) All waters adjacent to a water 
identified in paragraphs (a)(1) through 
(5) of this section, including wetlands, 
ponds, lakes, oxbows, impoundments, 
and similar waters; 

(7) All waters in paragraphs (a)(7)(i) 
through (v) of this section where they 
are determined, on a case-specific 
basis, to have a significant nexus to a 
water identified in paragraphs (a)(1) 
through (3) of this section. The waters 
identified in each of paragraphs (a)(7)(i) 
through (v) of this section are simi-
larly situated and shall be combined, 
for purposes of a significant nexus 
analysis, in the watershed that drains 
to the nearest water identified in para-
graphs (a)(1) through (3) of this section. 
Waters identified in this paragraph 
shall not be combined with waters 
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identified in paragraph (a)(6) of this 
section when performing a significant 
nexus analysis. If waters identified in 
this paragraph are also an adjacent 
water under paragraph (a)(6), they are 
an adjacent water and no case-specific 
significant nexus analysis is required. 

(i) Prairie potholes. Prairie potholes 
are a complex of glacially formed wet-
lands, usually occurring in depressions 
that lack permanent natural outlets, 
located in the upper Midwest. 

(ii) Carolina bays and Delmarva bays. 
Carolina bays and Delmarva bays are 
ponded, depressional wetlands that 
occur along the Atlantic coastal plain. 

(iii) Pocosins. Pocosins are evergreen 
shrub and tree dominated wetlands 
found predominantly along the Central 
Atlantic coastal plain. 

(iv) Western vernal pools. Western 
vernal pools are seasonal wetlands lo-
cated in parts of California and associ-
ated with topographic depression, soils 
with poor drainage, mild, wet winters 
and hot, dry summers. 

(v) Texas coastal prairie wetlands. 
Texas coastal prairie wetlands are 
freshwater wetlands that occur as a 
mosaic of depressions, ridges, 
intermound flats, and mima mound 
wetlands located along the Texas Gulf 
Coast. 

(8) All waters located within the 100- 
year floodplain of a water identified in 
paragraphs (a)(1) through (3) of this 
section and all waters located within 
4,000 feet of the high tide line or ordi-
nary high water mark of a water iden-
tified in paragraphs (a)(1) through (5) of 
this section where they are determined 
on a case-specific basis to have a sig-
nificant nexus to a water identified in 
paragraphs (a)(1) through (3) of this 
section. For waters determined to have 
a significant nexus, the entire water is 
a water of the United States if a por-
tion is located within the 100-year 
floodplain of a water identified in para-
graphs (a)(1) through (3) of this section 
or within 4,000 feet of the high tide line 
or ordinary high water mark. Waters 
identified in this paragraph shall not 
be combined with waters identified in 
paragraph (a)(6) of this section when 
performing a significant nexus anal-
ysis. If waters identified in this para-
graph are also an adjacent water under 
paragraph (a)(6), they are an adjacent 

water and no case-specific significant 
nexus analysis is required. 

(b) The following are not ‘‘waters of 
the United States’’ even where they 
otherwise meet the terms of para-
graphs (a)(4) through (8) of this section. 

(1) Waste treatment systems, includ-
ing treatment ponds or lagoons de-
signed to meet the requirements of the 
Clean Water Act. 

(2) Prior converted cropland. Not-
withstanding the determination of an 
area’s status as prior converted crop-
land by any other Federal agency, for 
the purposes of the Clean Water Act, 
the final authority regarding Clean 
Water Act jurisdiction remains with 
EPA. 

(3) The following ditches: 
(i) Ditches with ephemeral flow that 

are not a relocated tributary or exca-
vated in a tributary. 

(ii) Ditches with intermittent flow 
that are not a relocated tributary, ex-
cavated in a tributary, or drain wet-
lands. 

(iii) Ditches that do not flow, either 
directly or through another water, into 
a water identified in paragraphs (a)(1) 
through (3) of this section. 

(4) The following features: 
(i) Artificially irrigated areas that 

would revert to dry land should appli-
cation of water to that area cease; 

(ii) Artificial, constructed lakes and 
ponds created in dry land such as farm 
and stock watering ponds, irrigation 
ponds, settling basins, fields flooded for 
rice growing, log cleaning ponds, or 
cooling ponds; 

(iii) Artificial reflecting pools or 
swimming pools created in dry land; 

(iv) Small ornamental waters created 
in dry land; 

(v) Water-filled depressions created 
in dry land incidental to mining or 
construction activity, including pits 
excavated for obtaining fill, sand, or 
gravel that fill with water; 

(vi) Erosional features, including gul-
lies, rills, and other ephemeral features 
that do not meet the definition of trib-
utary, non-wetland swales, and law-
fully constructed grassed waterways; 
and 

(vii) Puddles. 
(5) Groundwater, including ground-

water drained through subsurface 
drainage systems. 
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(6) Stormwater control features con-
structed to convey, treat, or store 
stormwater that are created in dry 
land. 

(7) Wastewater recycling structures 
constructed in dry land; detention and 
retention basins built for wastewater 
recycling; groundwater recharge ba-
sins; percolation ponds built for waste-
water recycling; and water distributary 
structures built for wastewater recy-
cling. 

(c) Definitions. In this section, the fol-
lowing definitions apply: 

(1) Adjacent. The term adjacent means 
bordering, contiguous, or neighboring a 
water identified in paragraphs (a)(1) 
through (5) of this section, including 
waters separated by constructed dikes 
or barriers, natural river berms, beach 
dunes, and the like. For purposes of ad-
jacency, an open water such as a pond 
or lake includes any wetlands within or 
abutting its ordinary high water mark. 
Adjacency is not limited to waters lo-
cated laterally to a water identified in 
paragraphs (a)(1) through (5) of this 
section. Adjacent waters also include 
all waters that connect segments of a 
water identified in paragraphs (a)(1) 
through (5) or are located at the head 
of a water identified in paragraphs 
(a)(1) through (5) of this section and are 
bordering, contiguous, or neighboring 
such water. Waters being used for es-
tablished normal farming, ranching, 
and silviculture activities (33 U.S.C. 
1344(f)) are not adjacent. 

(2) Neighboring. The term neighboring 
means: 

(i) All waters located within 100 feet 
of the ordinary high water mark of a 
water identified in paragraphs (a)(1) 
through (5) of this section. The entire 
water is neighboring if a portion is lo-
cated within 100 feet of the ordinary 
high water mark; 

(ii) All waters located within the 100- 
year floodplain of a water identified in 
paragraphs (a)(1) through (5) of this 
section and not more than 1,500 feet 
from the ordinary high water mark of 
such water. The entire water is neigh-
boring if a portion is located within 
1,500 feet of the ordinary high water 
mark and within the 100-year flood-
plain; 

(iii) All waters located within 1,500 
feet of the high tide line of a water 

identified in paragraphs (a)(1) or (a)(3) 
of this section, and all waters within 
1,500 feet of the ordinary high water 
mark of the Great Lakes. The entire 
water is neighboring if a portion is lo-
cated within 1,500 feet of the high tide 
line or within 1,500 feet of the ordinary 
high water mark of the Great Lakes. 

(3) Tributary and tributaries. The 
terms tributary and tributaries each 
mean a water that contributes flow, ei-
ther directly or through another water 
(including an impoundment identified 
in paragraph (a)(4) of this section), to a 
water identified in paragraphs (a)(1) 
through (3) of this section that is char-
acterized by the presence of the phys-
ical indicators of a bed and banks and 
an ordinary high water mark. These 
physical indicators demonstrate there 
is volume, frequency, and duration of 
flow sufficient to create a bed and 
banks and an ordinary high water 
mark, and thus to qualify as a tribu-
tary. A tributary can be a natural, 
man-altered, or man-made water and 
includes waters such as rivers, streams, 
canals, and ditches not excluded under 
paragraph (b) of this section. A water 
that otherwise qualifies as a tributary 
under this definition does not lose its 
status as a tributary if, for any length, 
there are one or more constructed 
breaks (such as bridges, culverts, pipes, 
or dams), or one or more natural 
breaks (such as wetlands along the run 
of a stream, debris piles, boulder fields, 
or a stream that flows underground) so 
long as a bed and banks and an ordi-
nary high water mark can be identified 
upstream of the break. A water that 
otherwise qualifies as a tributary 
under this definition does not lose its 
status as a tributary if it contributes 
flow through a water of the United 
States that does not meet the defini-
tion of tributary or through a non-ju-
risdictional water to a water identified 
in paragraphs (a)(1) through (3) of this 
section. 

(4) Wetlands. The term wetlands 
means those areas that are inundated 
or saturated by surface or groundwater 
at a frequency and duration sufficient 
to support, and that under normal cir-
cumstances do support, a prevalence of 
vegetation typically adapted for life in 
saturated soil conditions. Wetlands 
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generally include swamps, marshes, 
bogs, and similar areas. 

(5) Significant nexus. The term signifi-
cant nexus means that a water, includ-
ing wetlands, either alone or in com-
bination with other similarly situated 
waters in the region, significantly af-
fects the chemical, physical, or biologi-
cal integrity of a water identified in 
paragraphs (a)(1) through (3) of this 
section. The term ‘‘in the region’’ 
means the watershed that drains to the 
nearest water identified in paragraphs 
(a)(1) through (3) of this section. For an 
effect to be significant, it must be 
more than speculative or insubstantial. 
Waters are similarly situated when 
they function alike and are sufficiently 
close to function together in affecting 
downstream waters. For purposes of de-
termining whether or not a water has a 
significant nexus, the water’s effect on 
downstream paragraph (a)(1) through 
(3) waters shall be assessed by evalu-
ating the aquatic functions identified 
in paragraphs (c)(5)(i) through (ix) of 
this section. A water has a significant 
nexus when any single function or com-
bination of functions performed by the 
water, alone or together with similarly 
situated waters in the region, contrib-
utes significantly to the chemical, 
physical, or biological integrity of the 
nearest water identified in paragraphs 
(a)(1) through (3) of this section. Func-
tions relevant to the significant nexus 
evaluation are the following: 

(i) Sediment trapping, 
(ii) Nutrient recycling, 
(iii) Pollutant trapping, trans-

formation, filtering, and transport, 
(iv) Retention and attenuation of 

flood waters, 
(v) Runoff storage, 
(vi) Contribution of flow, 
(vii) Export of organic matter, 
(viii) Export of food resources, and 
(ix) Provision of life cycle dependent 

aquatic habitat (such as foraging, feed-
ing, nesting, breeding, spawning, or use 
as a nursery area) for species located in 
a water identified in paragraphs (a)(1) 
through (3) of this section. 

(6) Ordinary high water mark. The 
term ordinary high water mark means 
that line on the shore established by 
the fluctuations of water and indicated 
by physical characteristics such as a 
clear, natural line impressed on the 

bank, shelving, changes in the char-
acter of soil, destruction of terrestrial 
vegetation, the presence of litter and 
debris, or other appropriate means that 
consider the characteristics of the sur-
rounding areas. 

(7) High tide line. The term high tide 
line means the line of intersection of 
the land with the water’s surface at the 
maximum height reached by a rising 
tide. The high tide line may be deter-
mined, in the absence of actual data, 
by a line of oil or scum along shore ob-
jects, a more or less continuous deposit 
of fine shell or debris on the foreshore 
or berm, other physical markings or 
characteristics, vegetation lines, tidal 
gages, or other suitable means that de-
lineate the general height reached by a 
rising tide. The line encompasses 
spring high tides and other high tides 
that occur with periodic frequency but 
does not include storm surges in which 
there is a departure from the normal or 
predicted reach of the tide due to the 
piling up of water against a coast by 
strong winds such as those accom-
panying a hurricane or other intense 
storm. 

(d) The term tidal waters means those 
waters that rise and fall in a predict-
able and measurable rhythm or cycle 
due to the gravitational pulls of the 
moon and sun. Tidal waters end where 
the rise and fall of the water surface 
can no longer be practically measured 
in a predictable rhythm due to mask-
ing by hydrologic, wind, or other ef-
fects. 

[51 FR 41250, Nov. 13, 1986, as amended at 58 
FR 45036, Aug. 25, 1993; 80 FR 37104, June 29, 
2015] 

§ 328.4 Limits of jurisdiction. 

(a) Territorial Seas. The limit of juris-
diction in the territorial seas is meas-
ured from the baseline in a seaward di-
rection a distance of three nautical 
miles. (See 33 CFR 329.12) 

(b) Tidal waters of the United States. 
The landward limits of jurisdiction in 
tidal waters: 

(1) Extends to the high tide line, or 
(2) When adjacent non-tidal waters of 

the United States are present, the ju-
risdiction extends to the limits identi-
fied in paragraph (c) of this section. 
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(c) Non-tidal waters of the United 
States. The limits of jurisdiction in 
non-tidal waters: 

(1) In the absence of adjacent wet-
lands, the jurisdiction extends to the 
ordinary high water mark, or 

(2) When adjacent wetlands are 
present, the jurisdiction extends be-
yond the ordinary high water mark to 
the limit of the adjacent wetlands. 

(3) When the water of the United 
States consists only of wetlands the ju-
risdiction extends to the limit of the 
wetland. 

§ 328.5 Changes in limits of waters of 
the United States. 

Permanent changes of the shoreline 
configuration result in similar alter-
ations of the boundaries of waters of 
the United States. Gradual changes 
which are due to natural causes and 
are perceptible only over some period 
of time constitute changes in the bed 
of a waterway which also change the 
boundaries of the waters of the United 
States. For example, changing sea lev-
els or subsidence of land may cause 
some areas to become waters of the 
United States while siltation or a 
change in drainage may remove an 
area from waters of the United States. 
Man-made changes may affect the lim-
its of waters of the United States; how-
ever, permanent changes should not be 
presumed until the particular cir-
cumstances have been examined and 
verified by the district engineer. 
Verification of changes to the lateral 
limits of jurisdiction may be obtained 
from the district engineer. 

PART 329—DEFINITION OF NAVI-
GABLE WATERS OF THE UNITED 
STATES 

Sec. 
329.1 Purpose. 
329.2 Applicability. 
329.3 General policies. 
329.4 General definition. 
329.5 General scope of determination. 
329.6 Interstate or foreign commerce. 
329.7 Intrastate or interstate nature of wa-

terway. 
329.8 Improved or natural conditions of the 

waterbody. 
329.9 Time at which commerce exists or de-

termination is made. 
329.10 Existence of obstructions. 

329.11 Geographic and jurisdictional limits 
of rivers and lakes. 

329.12 Geographic and jurisdictional limits 
of oceanic and tidal waters. 

329.13 Geographic limits: Shifting bound-
aries. 

329.14 Determination of navigability. 
329.15 Inquiries regarding determinations. 
329.16 Use and maintenance of lists of deter-

minations. 

AUTHORITY: 33 U.S.C. 401 et seq. 

SOURCE: 51 FR 41251, Nov. 13, 1986, unless 
otherwise noted. 

§ 329.1 Purpose. 

This regulation defines the term 
‘‘navigable waters of the United 
States’’ as it is used to define authori-
ties of the Corps of Engineers. It also 
prescribes the policy, practice and pro-
cedure to be used in determining the 
extent of the jurisdiction of the Corps 
of Engineers and in answering inquiries 
concerning ‘‘navigable waters of the 
United States.’’ This definition does 
not apply to authorities under the 
Clean Water Act which definitions are 
described under 33 CFR parts 323 and 
328. 

§ 329.2 Applicability. 

This regulation is applicable to all 
Corps of Engineers districts and divi-
sions having civil works responsibil-
ities. 

§ 329.3 General policies. 

Precise definitions of ‘‘navigable 
waters of the United States’’ or ‘‘navi-
gability’’ are ultimately dependent on 
judicial interpretation and cannot be 
made conclusively by administrative 
agencies. However, the policies and cri-
teria contained in this regulation are 
in close conformance with the tests 
used by Federal courts and determina-
tions made under this regulation are 
considered binding in regard to the ac-
tivities of the Corps of Engineers. 

§ 329.4 General definition. 

Navigable waters of the United 
States are those waters that are sub-
ject to the ebb and flow of the tide and/ 
or are presently used, or have been 
used in the past, or may be susceptible 
for use to transport interstate or for-
eign commerce. A determination of 
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