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of funds used under part C of the Act, 
in accordance with subpart F of this 
part. 

(Approved by Office of Management and 
Budget under control number 1820–0550) 

(Authority: 20 U.S.C. 1435(a)(12), 1440(a)) 

§ 303.123 Procedural safeguards. 
Each system must include procedural 

safeguards that meet the requirements 
of subpart E of this part. 

(Approved by Office of Management and 
Budget under control number 1820–0550) 

(Authority: 20 U.S.C. 1435(a)(13), 1439) 

§ 303.124 Data collection. 
(a) Each statewide system must in-

clude a system for compiling and re-
porting timely and accurate data that 
meets the requirements in paragraph 
(b) of this section and §§ 303.700 through 
303.702 and 303.720 through 303.724. 

(b) The data system required in para-
graph (a) of this section must include a 
description of the process that the 
State uses, or will use, to compile data 
on infants or toddlers with disabilities 
receiving early intervention services 
under this part, including a description 
of the State’s sampling methods, if 
sampling is used, for reporting the data 
required by the Secretary under sec-
tions 616 and 618 of the Act and 
§§ 303.700 through 303.707 and 303.720 
through 303.724. 

(Approved by Office of Management and 
Budget under control number 1820–0550, 1820– 
0557 and 1820–0578) 

(Authority: 20 U.S.C. 1416, 1418(a)-(c), 
1435(a)(14), 1442) 

§ 303.125 State interagency coordi-
nating council. 

Each system must include a State 
Interagency Coordinating Council 
(Council) that meets the requirements 
of subpart G of this part. 

(Approved by Office of Management and 
Budget under control number 1820–0550) 

(Authority: 20 U.S.C. 1435(a)(15)) 

§ 303.126 Early intervention services 
in natural environments. 

Each system must include policies 
and procedures to ensure, consistent 
with §§ 303.13(a)(8) (early intervention 
services), 303.26 (natural environ-

ments), and 303.344(d)(1)(ii) (content of 
an IFSP), that early intervention serv-
ices for infants and toddlers with dis-
abilities are provided— 

(a) To the maximum extent appro-
priate, in natural environments; and 

(b) In settings other than the natural 
environment that are most appro-
priate, as determined by the parent and 
the IFSP Team, only when early inter-
vention services cannot be achieved 
satisfactorily in a natural environ-
ment. 

(Approved by Office of Management and 
Budget under control number 1820–0550) 

(Authority: 20 U.S.C. 1435(a)(16)) 

Subpart C—State Application and 
Assurances 

GENERAL 

§ 303.200 State application and assur-
ances. 

Each application must contain— 
(a) The specific State application re-

quirements (including certifications, 
descriptions, methods, and policies and 
procedures) required in §§ 303.201 
through 303.212; and 

(b) The assurances required in 
§§ 303.221 through 303.227. 

(Approved by Office of Management and 
Budget under control number 1820–0550) 

(Authority: 20 U.S.C. 1437) 

APPLICATION REQUIREMENTS 

§ 303.201 Designation of lead agency. 
Each application must include the 

name of the State lead agency, as des-
ignated under § 303.120, that will be re-
sponsible for the administration of 
funds provided under this part. 

(Approved by Office of Management and 
Budget under control number 1820–0550) 

(Authority: 20 U.S.C. 1437(a)(1)) 

§ 303.202 Certification regarding finan-
cial responsibility. 

Each application must include a cer-
tification to the Secretary that the ar-
rangements to establish financial re-
sponsibility for the provision of part C 
services among appropriate public 
agencies under § 303.511 and the lead 
agency’s contracts with EIS providers 
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regarding financial responsibility for 
the provision of part C services both 
meet the requirements in subpart F of 
this part (§§ 303.500 through 303.521) and 
are current as of the date of submission 
of the certification. 

(Approved by Office of Management and 
Budget under control number 1820–0550) 

(Authority: 20 U.S.C. 1437(a)(2)) 

§ 303.203 Statewide system and de-
scription of services. 

Each application must include — 
(a) A description of services to be 

provided under this part to infants and 
toddlers with disabilities and their 
families through the State’s system; 

(b) The State’s policies and proce-
dures regarding the identification and 
coordination of all available resources 
within the State from Federal, State, 
local, and private sources as required 
under subpart F of this part and in-
cluding— 

(1) Policies or procedures adopted by 
the State as its system of payments 
that meet the requirements in 
§§ 303.510, 303.520 and 303.521 (regarding 
the use of public insurance or benefits, 
private insurance, or family costs or 
fees); and 

(2) Methods used by the State to im-
plement the requirements in 
§ 303.511(b)(2) and (b)(3); and 

(c) The State’s rigorous definition of 
developmental delay as required under 
§§ 303.10 and 303.111. 

(Approved by Office of Management and 
Budget under control number 1820–0550) 

(Authority: 20 U.S.C. 1432(3), 1432(4)(B), 
1432(4)(C), 1435(a)(1), 1435(a)(10)(B), 1437(a)(3), 
1440) 

§ 303.204 Application’s definition of at- 
risk infants and toddlers and de-
scription of services. 

If the State provides services under 
this part to at-risk infants and toddlers 
through the statewide system, the ap-
plication must include— 

(a) The State’s definition of at-risk 
infants and toddlers with disabilities 
who are eligible in the State for serv-
ices under part C of the Act (consistent 
with §§ 303.5 and 303.21(b)); and 

(b) A description of the early inter-
vention services provided under this 
part to at-risk infants and toddlers 

with disabilities who meet the State’s 
definition described in paragraph (a) of 
this section. 

(Approved by Office of Management and 
Budget under control number 1820–0550) 

(Authority: 20 U.S.C. 1437(a)(4)) 

§ 303.205 Description of use of funds. 

(a) General. Each State application 
must include a description of the uses 
for funds under this part for the fiscal 
year or years covered by the applica-
tion. The description must be pre-
sented separately for the lead agency 
and the Council and include the infor-
mation required in paragraphs (b) 
through (e) of this section. 

(b) State administration funds including 
administrative positions. For lead agen-
cies other than State educational agen-
cies (SEAs), each application must in-
clude the total— 

(1) Amount of funds retained by the 
lead agency for administration pur-
poses, including the amount in para-
graph (b)(2) of this section; and 

(2) Number of full-time equivalent 
administrative positions to be used to 
implement part C of the Act, and the 
total amount of salaries (including 
benefits) for those positions. 

(c) Maintenance and implementation 
activities. Each application must in-
clude a description of the nature and 
scope of each major activity to be car-
ried out under this part, consistent 
with § 303.501, and the approximate 
amount of funds to be spent for each 
activity. 

(d) Direct services. Each application 
must include a description of any di-
rect services that the State expects to 
provide to infants and toddlers with 
disabilities and their families with 
funds under this part, consistent with 
§ 303.501, and the approximate amount 
of funds under this part to be used for 
the provision of each direct service. 

(e) Activities by other public agencies. If 
other public agencies are to receive 
funds under this part, the application 
must include— 

(1) The name of each agency expected 
to receive funds; 

(2) The approximate amount of funds 
each agency will receive; and 
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(3) A summary of the purposes for 
which the funds will be used. 

(Approved by Office of Management and 
Budget under control number 1820–0550) 

(Authority: 20 U.S.C. 1435(a)(10)(B), 
1435(a)(10)(F), 1437(a)(3), 1437(a)(5)) 

§ 303.206 Referral policies for specific 
children. 

Each application must include the 
State’s policies and procedures that re-
quire the referral for early interven-
tion services under this part of specific 
children under the age of three, as de-
scribed in § 303.303(b). 

(Approved by Office of Management and 
Budget under control number 1820–0550) 

(Authority: 20 U.S.C. 1412(a)(3)(A), 1431, 
1434(1), 1435(a)(2), 1435(a)(5), 1435(c)(2)(G), 
1437(a)(6), 1437(a)(10), 1441) 

§ 303.207 Availability of resources. 
Each application must include a de-

scription of the procedure used by the 
State to ensure that resources are 
made available under this part for all 
geographic areas within the State. 

(Approved by Office of Management and 
Budget under control number 1820–0550) 

(Authority: 20 U.S.C. 1437(a)(7)) 

§ 303.208 Public participation policies 
and procedures. 

(a) Application. At least 60 days prior 
to being submitted to the Department, 
each application for funds under this 
part (including any policies, proce-
dures, descriptions, methods, certifi-
cations, assurances and other informa-
tion required in the application) must 
be published in a manner that will en-
sure circulation throughout the State 
for at least a 60-day period, with an op-
portunity for public comment on the 
application for at least 30 days during 
that period. 

(b) State Policies and Procedures. Each 
application must include a description 
of the policies and procedures used by 
the State to ensure that, before adopt-
ing any new policy or procedure (in-
cluding any revision to an existing pol-
icy or procedure) needed to comply 
with part C of the Act and these regu-
lations, the lead agency— 

(1) Holds public hearings on the new 
policy or procedure (including any re-

vision to an existing policy or proce-
dure); 

(2) Provides notice of the hearings 
held in accordance with paragraph 
(b)(1) of this section at least 30 days be-
fore the hearings are conducted to en-
able public participation; and 

(3) Provides an opportunity for the 
general public, including individuals 
with disabilities, parents of infants and 
toddlers with disabilities, EIS pro-
viders, and the members of the Council, 
to comment for at least 30 days on the 
new policy or procedure (including any 
revision to an existing policy or proce-
dure) needed to comply with part C of 
the Act and these regulations. 

(Approved by Office of Management and 
Budget under control number 1820–0550) 

(Authority: 20 U.S.C. 1231d, 1221e–3, 1437(a)(8)) 

§ 303.209 Transition to preschool and 
other programs. 

(a) Application requirements. Each 
State must include the following in its 
application: 

(1) A description of the policies and 
procedures it will use to ensure a 
smooth transition for infants and tod-
dlers with disabilities under the age of 
three and their families from receiving 
early intervention services under this 
part to— 

(i) Preschool or other appropriate 
services (for toddlers with disabilities); 
or 

(ii) Exiting the program for infants 
and toddlers with disabilities. 

(2) A description of how the State 
will meet each of the requirements in 
paragraphs (b) through (f) of this sec-
tion. 

(3)(i)(A) If the lead agency is not the 
SEA, an interagency agreement be-
tween the lead agency and the SEA; or 

(B) If the lead agency is the SEA, an 
intra-agency agreement between the 
program within that agency that ad-
ministers part C of the Act and the 
program within the agency that admin-
isters section 619 of the Act. 

(ii) To ensure a seamless transition 
between services under this part and 
under part B of the Act, an interagency 
agreement under paragraph (a)(3)(i)(A) 
of this section or an intra-agency 
agreement under paragraph (a)(3)(i)(B) 
of this section must address how the 
lead agency and the SEA will meet the 
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requirements of paragraphs (b) through 
(f) of this section (including any poli-
cies adopted by the lead agency under 
§ 303.401(d) and (e)), § 303.344(h), and 34 
CFR 300.101(b), 300.124, 300.321(f), and 
300.323(b). 

(4) Any policy the lead agency has 
adopted under § 303.401(d) and (e). 

(b) Notification to the SEA and appro-
priate LEA. (1) The State lead agency 
must ensure that— 

(i) Subject to paragraph (b)(2) of this 
section, not fewer than 90 days before 
the third birthday of the toddler with a 
disability if that toddler may be eligi-
ble for preschool services under part B 
of the Act, the lead agency notifies the 
SEA and the LEA for the area in which 
the toddler resides that the toddler on 
his or her third birthday will reach the 
age of eligibility for services under 
part B of the Act, as determined in ac-
cordance with State law; 

(ii) Subject to paragraph (b)(2) of this 
section, if the lead agency determines 
that the toddler is eligible for early 
intervention services under part C of 
the Act more than 45 but less than 90 
days before that toddler’s third birth-
day and if that toddler may be eligible 
for preschool services under part B of 
the Act, the lead agency, as soon as 
possible after determining the child’s 
eligibility, notifies the SEA and the 
LEA for the area in which the toddler 
with a disability resides that the tod-
dler on his or her third birthday will 
reach the age of eligibility for services 
under part B of the Act, as determined 
in accordance with State law; or 

(iii) Subject to paragraph (b)(2) of 
this section, if a toddler is referred to 
the lead agency fewer than 45 days be-
fore that toddler’s third birthday and 
that toddler may be eligible for pre-
school services under part B of the Act, 
the lead agency, with parental consent 
required under § 303.414, refers the tod-
dler to the SEA and the LEA for the 
area in which the toddler resides; but, 
the lead agency is not required to con-
duct an evaluation, assessment, or an 
initial IFSP meeting under these cir-
cumstances. 

(2) The State must ensure that the 
notification required under paragraphs 
(b)(1)(i) and (b)(1)(ii) of this section is 
consistent with any policy that the 
State has adopted, under § 303.401(e), 

permitting a parent to object to disclo-
sure of personally identifiable informa-
tion. 

(c) Conference to discuss services. The 
State lead agency must ensure that— 

(1) If a toddler with a disability may 
be eligible for preschool services under 
part B of the Act, the lead agency, with 
the approval of the family of the tod-
dler, convenes a conference, among the 
lead agency, the family, and the LEA 
not fewer than 90 days—and, at the dis-
cretion of all parties, not more than 9 
months—before the toddler’s third 
birthday to discuss any services the 
toddler may receive under part B of the 
Act; and. 

(2) If the lead agency determines that 
a toddler with a disability is not poten-
tially eligible for preschool services 
under part B of the Act, the lead agen-
cy, with the approval of the family of 
that toddler, makes reasonable efforts 
to convene a conference among the 
lead agency, the family, and providers 
of other appropriate services for the 
toddler to discuss appropriate services 
that the toddler may receive. 

(d) Transition plan. The State lead 
agency must ensure that for all tod-
dlers with disabilities— 

(1)(i) It reviews the program options 
for the toddler with a disability for the 
period from the toddler’s third birth-
day through the remainder of the 
school year; and 

(ii) Each family of a toddler with a 
disability who is served under this part 
is included in the development of the 
transition plan required under this sec-
tion and § 303.344(h); 

(2) It establishes a transition plan in 
the IFSP not fewer than 90 days—and, 
at the discretion of all parties, not 
more than 9 months—before the tod-
dler’s third birthday; and 

(3) The transition plan in the IFSP 
includes, consistent with § 303.344(h), as 
appropriate— 

(i) Steps for the toddler with a dis-
ability and his or her family to exit 
from the part C program; and 

(ii) Any transition services that the 
IFSP Team identifies as needed by that 
toddler and his or her family. 

(e) Transition conference and meeting 
to develop transition plan. Any con-
ference conducted under paragraph (c) 
of this section or meeting to develop 
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the transition plan under paragraph (d) 
of this section (which conference and 
meeting may be combined into one 
meeting) must meet the requirements 
in §§ 303.342(d) and (e) and 303.343(a). 

(f) Applicability of transition require-
ments. (1) The transition requirements 
in paragraphs (b)(1)(i) and (b)(1)(ii), 
(c)(1), and (d) of this section apply to 
all toddlers with disabilities receiving 
services under this part before those 
toddlers turn age three, including any 
toddler with a disability under the age 
of three who is served by a State that 
offers services under § 303.211. 

(2) In a State that offers services 
under § 303.211, for toddlers with dis-
abilities identified in § 303.209(b)(1)(i), 
the parent must be provided at the 
transition conference conducted under 
paragraph (c)(1) of this section: 

(i) An explanation, consistent with 
§ 303.211(b)(1)(ii), of the toddler’s op-
tions to continue to receive early 
intervention services under this part or 
preschool services under section 619 of 
the Act. 

(ii) The initial annual notice ref-
erenced in § 303.211(b)(1). 

(3) For children with disabilities age 
three and older who receive services 
pursuant to § 303.211, the State must 
ensure that it satisfies the separate 
transition requirements in 
§ 303.211(b)(6)(ii). 

(Approved by Office of Management and 
Budget under control number 1820–0550) 

(Authority: 20 U.S.C. 1412(a)(3) and (a)(9), 
1436(a)(3), 1437(a)(9)) 

§ 303.210 Coordination with Head 
Start and Early Head Start, early 
education, and child care programs. 

(a) Each application must contain a 
description of State efforts to promote 
collaboration among Head Start and 
Early Head Start programs under the 
Head Start Act (42 U.S.C. 9801, et seq., 
as amended), early education and child 
care programs, and services under this 
part. 

(Approved by Office of Management and 
Budget under control number 1820–0550) 

(b) The State lead agency must par-
ticipate, consistent with section 
642B(b)(1)(C)(viii) of the Head Start 
Act, on the State Advisory Council on 

Early Childhood Education and Care 
established under the Head Start Act. 

(Authority: 20 U.S.C. 1437(a)(10)) 

§ 303.211 State option to make services 
under this part available to chil-
dren ages three and older. 

(a) General. (1) Subject to paragraphs 
(a)(2) and (b) of this section, a State 
may elect to include in its application 
for a grant under this part a State pol-
icy, developed and implemented jointly 
by the lead agency and the SEA, under 
which a parent of a child with a dis-
ability who is eligible for preschool 
services under section 619 of the Act 
and who previously received early 
intervention services under this part, 
may choose the continuation of early 
intervention services under this part 
for his or her child after the child turns 
three until the child enters, or is eligi-
ble under State law to enter, kinder-
garten or elementary school. 

(2) A State that adopts the policy de-
scribed in paragraph (a)(1) of this sec-
tion may determine whether it applies 
to children with disabilities— 

(i) From age three until the begin-
ning of the school year following the 
child’s third birthday; 

(ii) From age three until the begin-
ning of the school year following the 
child’s fourth birthday; or 

(iii) From age three until the begin-
ning of the school year following the 
child’s fifth birthday. 

(3) In no case may a State provide 
services under this section beyond the 
age at which the child actually enters, 
or is eligible under State law to enter, 
kindergarten or elementary school in 
the State. 

(b) Requirements. If a State’s applica-
tion for a grant under this part in-
cludes the State policy described in 
paragraph (a) of this section, the sys-
tem must ensure the following: 

(1) Parents of children with disabil-
ities who are eligible for services under 
section 619 of the Act and who pre-
viously received early intervention 
services under this part will be pro-
vided an annual notice that contains— 

(i) A description of the rights of the 
parents to elect to receive services pur-
suant to this section or under part B of 
the Act; and 
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(ii) An explanation of the differences 
between services provided pursuant to 
this section and services provided 
under part B of the Act, including— 

(A) The types of services and the lo-
cations at which the services are pro-
vided; 

(B) The procedural safeguards that 
apply; and 

(C) Possible costs (including the costs 
or fees to be charged to families as de-
scribed in §§ 303.520 and 303.521), if any, 
to parents of children eligible under 
this part. 

(2) Consistent with § 303.344(d), serv-
ices provided pursuant to this section 
will include an educational component 
that promotes school readiness and in-
corporates preliteracy, language, and 
numeracy skills. 

(3) The State policy ensures that any 
child served pursuant to this section 
has the right, at any time, to receive 
FAPE (as that term is defined at 
§ 303.15) under part B of the Act instead 
of early intervention services under 
part C of the Act. 

(4) The lead agency must continue to 
provide all early intervention services 
identified in the toddler with a disabil-
ity’s IFSP under § 303.344 (and con-
sented to by the parent under 
§ 303.342(e)) beyond age three until that 
toddler’s initial eligibility determina-
tion under part B of the Act is made 
under 34 CFR 300.306. This provision 
does not apply if the LEA has re-
quested parental consent for the initial 
evaluation under 34 CFR 300.300(a) and 
the parent has not provided that con-
sent. 

(5) The lead agency must obtain in-
formed consent from the parent of any 
child with a disability for the continu-
ation of early intervention services 
pursuant to this section for that child. 
Consent must be obtained before the 
child reaches three years of age, where 
practicable. 

(6)(i) For toddlers with disabilities 
under the age of three in a State that 
offers services under this section, the 
lead agency ensures that the transition 
requirements in § 303.209(b)(1)(i) and 
(b)(1)(ii), (c)(1), and (d) are met. 

(ii) For toddlers with disabilities age 
three and older in a State that offers 
services under this section, the lead 
agency ensures a smooth transition 

from services under this section to pre-
school, kindergarten or elementary 
school by— 

(A) Providing the SEA and LEA 
where the child resides, consistent with 
any State policy adopted under 
§ 303.401(e), the information listed in 
§ 303.401(d)(1) not fewer than 90 days be-
fore the child will no longer be eligible 
under paragraph (a)(2) of this section 
to receive, or will no longer receive, 
early intervention services under this 
section; 

(B) With the approval of the parents 
of the child, convening a transition 
conference, among the lead agency, the 
parents, and the LEA, not fewer than 
90 days—and, at the discretion of all 
parties, not more than 9 months—be-
fore the child will no longer be eligible 
under paragraph (a)(2) of this section 
to receive, or no longer receives, early 
intervention services under this sec-
tion, to discuss any services that the 
child may receive under part B of the 
Act; and 

(C) Establishing a transition plan in 
the IFSP not fewer than 90 days—and, 
at the discretion of all parties, not 
more than 9 months—before the child 
will no longer be eligible under para-
graph (a)(2) of this section to receive, 
or no longer receives, early interven-
tion services under this section. 

(7) In States that adopt the option to 
make services under this part available 
to children ages three and older pursu-
ant to this section, there will be a re-
ferral to the part C system, dependent 
upon parental consent, of a child under 
the age of three who directly experi-
ences a substantiated case of trauma 
due to exposure to family violence, as 
defined in section 320 of the Family Vi-
olence Prevention and Services Act, 42 
U.S.C. 10401, et seq. 

(c) Reporting requirement. If a State 
includes in its application a State pol-
icy described in paragraph (a) of this 
section, the State must submit to the 
Secretary, in the State’s report under 
§ 303.124, the number and percentage of 
children with disabilities who are eligi-
ble for services under section 619 of the 
Act but whose parents choose for their 
children to continue to receive early 
intervention services under this part. 
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(d) Available funds. The State policy 
described in paragraph (a) of this sec-
tion must describe the funds—includ-
ing an identification as Federal, State, 
or local funds—that will be used to en-
sure that the option described in para-
graph (a) of this section is available to 
eligible children and families who pro-
vide the consent described in paragraph 
(b)(5) of this section, including fees, if 
any, to be charged to families as de-
scribed in §§ 303.520 and 303.521. 

(e) Rules of construction. (1) If a state-
wide system includes a State policy de-
scribed in paragraph (a) of this section, 
a State that provides services in ac-
cordance with this section to a child 
with a disability who is eligible for 
services under section 619 of the Act 
will not be required to provide the 
child FAPE under part B of the Act for 
the period of time in which the child is 
receiving services under this part. 

(2) Nothing in this section may be 
construed to require a provider of serv-
ices under this part to provide a child 
served under this part with FAPE. 

(Approved by Office of Management and 
Budget under control number 1820–0550) 

(Authority: 20 U.S.C. 1435(c), 1437(a)(11)) 

§ 303.212 Additional information and 
assurances. 

Each application must contain— 
(a) A description of the steps the 

State is taking to ensure equitable ac-
cess to, and equitable participation in, 
the part C statewide system as re-
quired by section 427(b) of GEPA; and 

(b) Other information and assurances 
as the Secretary may reasonably re-
quire. 

(Approved by Office of Management and 
Budget under control number 1820–0550) 

(Authority: 20 U.S.C. 1228a(b), 1437(a)(11)) 

ASSURANCES 

§ 303.220 Assurances satisfactory to 
the Secretary. 

Each application must contain assur-
ances satisfactory to the Secretary 
that the State has met the require-
ments in §§ 303.221 through 303.227. 

(Approved by Office of Management and 
Budget under control number 1820–0550) 

(Authority: 20 U.S.C. 1437(b)) 

§ 303.221 Expenditure of funds. 
The State must ensure that Federal 

funds made available to the State 
under section 643 of the Act will be ex-
pended in accordance with the provi-
sions of this part, including §§ 303.500 
and 303.501. 

(Approved by Office of Management and 
Budget under control number 1820–0550) 

(Authority: 20 U.S.C. 1437(b)(1)) 

§ 303.222 Payor of last resort. 
The State must ensure that it will 

comply with the requirements in 
§§ 303.510 and 303.511 in subpart F of this 
part. 

(Approved by Office of Management and 
Budget under control number 1820–0550) 

(Authority: 20 U.S.C. 1437(b)(2)) 

§ 303.223 Control of funds and prop-
erty. 

The State must ensure that— 
(a) The control of funds provided 

under this part, and title to property 
acquired with those funds, will be in a 
public agency for the uses and purposes 
provided in this part; and 

(b) A public agency will administer 
the funds and property. 

(Approved by Office of Management and 
Budget under control number 1820–0550) 

(Authority: 20 U.S.C. 1437(b)(3)) 

§ 303.224 Reports and records. 
The State must ensure that it will— 
(a) Make reports in the form and con-

taining the information that the Sec-
retary may require; and 

(b) Keep records and afford access to 
those records as the Secretary may 
find necessary to ensure compliance 
with the requirements of this part, the 
correctness and verification of reports, 
and the proper disbursement of funds 
provided under this part. 

(Approved by Office of Management and 
Budget under control number 1820–0550) 

(Authority: 20 U.S.C. 1437(b)(4)) 

§ 303.225 Prohibition against sup-
planting; indirect costs. 

(a) Each application must provide 
satisfactory assurance that the Federal 
funds made available under section 643 
of the Act to the State: 
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(1) Will not be commingled with 
State funds; and 

(2) Will be used so as to supplement 
the level of State and local funds ex-
pended for infants and toddlers with 
disabilities and their families and in no 
case to supplant those State and local 
funds. 

(b) To meet the requirement in para-
graph (a) of this section, the total 
amount of State and local funds budg-
eted for expenditures in the current fis-
cal year for early intervention services 
for children eligible under this part and 
their families must be at least equal to 
the total amount of State and local 
funds actually expended for early inter-
vention services for these children and 
their families in the most recent pre-
ceding fiscal year for which the infor-
mation is available. Allowance may be 
made for— 

(1) A decrease in the number of in-
fants and toddlers who are eligible to 
receive early intervention services 
under this part; and 

(2)) Unusually large amounts of funds 
expended for such long-term purposes 
as the acquisition of equipment and the 
construction of facilities. 

(c) Requirement regarding indirect 
costs. (1) Except as provided in para-
graph (c)(2) of this section, a lead agen-
cy under this part may not charge indi-
rect costs to its part C grant. 

(2) If approved by the lead agency’s 
cognizant Federal agency or by the 
Secretary, the lead agency must charge 
indirect costs through either— 

(i) A restricted indirect cost rate 
that meets the requirements in 34 CFR 
76.560 through 76.569; or 

(ii) A cost allocation plan that meets 
the non-supplanting requirements in 
paragraph (b) of this section and 34 
CFR part 76 of EDGAR. 

(3) In charging indirect costs under 
paragraph (c)(2)(i) and (c)(2)(ii) of this 
section, the lead agency may not 
charge rent, occupancy, or space main-
tenance costs directly to the part C 
grant, unless those costs are specifi-
cally approved in advance by the Sec-
retary. 

(Approved by Office of Management and 
Budget under control number 1820–0550) 

(Authority: 20 U.S.C. 1437(b)(5)) 

§ 303.226 Fiscal control. 
The State must ensure that fiscal 

control and fund accounting procedures 
will be adopted as necessary to ensure 
proper disbursement of, and accounting 
for, Federal funds paid under this part. 

(Approved by Office of Management and 
Budget under control number 1820–0550) 

(Authority: 20 U.S.C. 1437(b)(6)) 

§ 303.227 Traditionally underserved 
groups. 

The State must ensure that policies 
and practices have been adopted to en-
sure— 

(a) That traditionally underserved 
groups, including minority, low-in-
come, homeless, and rural families and 
children with disabilities who are 
wards of the State, are meaningfully 
involved in the planning and imple-
mentation of all the requirements of 
this part; and 

(b) That these families have access to 
culturally competent services within 
their local geographical areas. 

(Approved by Office of Management and 
Budget under control number 1820–0550) 

(Authority: 20 U.S.C. 1231d, 1437(b)(7)) 

SUBSEQUENT APPLICATIONS AND MODI-
FICATIONS, ELIGIBILITY DETERMINA-
TIONS, AND STANDARD OF DIS-
APPROVAL 

§ 303.228 Subsequent State application 
and modifications of application. 

(a) Subsequent State application. If a 
State has on file with the Secretary a 
policy, procedure, method, or assur-
ance that demonstrates that the State 
meets an application requirement in 
this part, including any policy, proce-
dure, method, or assurance filed under 
this part (as in effect before the date of 
enactment of the Act, December 3, 
2004), the Secretary considers the State 
to have met that requirement for pur-
poses of receiving a grant under this 
part. 

(b) Modification of application. An ap-
plication submitted by a State that 
meets the requirements of this part re-
mains in effect until the State submits 
to the Secretary such modifications as 
the State determines necessary. This 
section applies to a modification of an 
application to the same extent and in 
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the same manner as this paragraph ap-
plies to the original application. 

(c) Modifications required by the Sec-
retary. The Secretary may require a 
State to modify its application under 
this part to the extent necessary to en-
sure the State’s compliance with this 
part if— 

(1) An amendment is made to the Act 
or to a Federal regulation issued under 
the Act; 

(2) A new interpretation of the Act is 
made by a Federal court or the State’s 
highest court; or 

(3) An official finding of noncompli-
ance with Federal law or regulations is 
made with respect to the State. 

(Authority: 20 U.S.C. 1437(d)–(f)) 

§ 303.229 Determination by the Sec-
retary that a State is eligible. 

If the Secretary determines that a 
State is eligible to receive a grant 
under part C of the Act, the Secretary 
notifies the State of that determina-
tion. 

(Authority: 20 U.S.C. 1437) 

§ 303.230 Standard for disapproval of 
an application. 

The Secretary does not disapprove an 
application under this part unless the 
Secretary determines, after notice and 
opportunity for a hearing in accord-
ance with the procedures in §§ 303.231 
through 303.236, that the application 
fails to comply with the requirements 
of this part. 

(Authority: 20 U.S.C. 1437(c)) 

DEPARTMENT PROCEDURES 

§ 303.231 Notice and hearing before de-
termining that a State is not eligi-
ble. 

(a) General. (1) The Secretary does 
not make a final determination that a 
State is not eligible to receive a grant 
under part C of the Act until providing 
the State— 

(i) Reasonable notice; and 
(ii) An opportunity for a hearing. 
(2) In implementing paragraph 

(a)(1)(i) of this section, the Secretary 
sends a written notice to the lead agen-
cy by certified mail with a return re-
ceipt requested. 

(b) Content of notice. In the written 
notice described in paragraph (a)(2) of 
this section, the Secretary— 

(1) States the basis on which the Sec-
retary proposes to make a final deter-
mination that the State is not eligible; 

(2) May describe possible options for 
resolving the issues; 

(3) Advises the lead agency that it 
may request a hearing and that the re-
quest for a hearing must be made not 
later than 30 days after it receives the 
notice of the proposed final determina-
tion that the State is not eligible; and 

(4) Provides the lead agency with in-
formation about the hearing proce-
dures that will be followed. 

(Authority: 20 U.S.C. 1437(c)) 

§ 303.232 Hearing Official or Panel. 

(a) If the lead agency requests a hear-
ing, the Secretary designates one or 
more individuals, either from the De-
partment or elsewhere, not responsible 
for or connected with the administra-
tion of this program, to conduct a 
hearing. 

(b) If more than one individual is des-
ignated, the Secretary designates one 
of those individuals as the Chief Hear-
ing Official of the Hearing Panel. If one 
individual is designated, that indi-
vidual is the Hearing Official. 

(Authority: 20 U.S.C. 1437(c)) 

§ 303.233 Hearing procedures. 

(a) As used in §§ 303.231 through 
303.235, the term party or parties means 
any of the following: 

(1) A lead agency that requests a 
hearing regarding the proposed dis-
approval of the State’s eligibility 
under this part. 

(2) The Department official who ad-
ministers the program of financial as-
sistance under this part. 

(3) A person, group, or agency with 
an interest in, and having relevant in-
formation about, the case that has ap-
plied for and been granted leave to in-
tervene by the Hearing Official or 
Hearing Panel. 

(b) Within 15 days after receiving a 
request for a hearing, the Secretary 
designates a Hearing Official or Hear-
ing Panel and notifies the parties. 
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(c) The Hearing Official or Hearing 
Panel may regulate the course of pro-
ceedings and the conduct of the parties 
during the proceedings. The Hearing 
Official or Panel takes all steps nec-
essary to conduct a fair and impartial 
proceeding, to avoid delay, and to 
maintain order, including the fol-
lowing: 

(1) The Hearing Official or Hearing 
Panel may hold conferences or other 
types of appropriate proceedings to 
clarify, simplify, or define the issues or 
to consider other matters that may aid 
in the disposition of the case. 

(2) The Hearing Official or Hearing 
Panel may schedule a prehearing con-
ference with the Hearing Official or 
Hearing Panel and the parties. 

(3) Any party may request the Hear-
ing Official or Hearing Panel to sched-
ule a prehearing or other conference. 
The Hearing Official or Hearing Panel 
decides whether a conference is nec-
essary and notifies all parties. 

(4) At a prehearing or other con-
ference, the Hearing Official or Hearing 
Panel and the parties may consider 
subjects such as— 

(i) Narrowing and clarifying issues; 
(ii) Assisting the parties in reaching 

agreements and stipulations; 
(iii) Clarifying the positions of the 

parties; 
(iv) Determining whether an evi-

dentiary hearing or oral argument 
should be held; and 

(v) Setting dates for— 
(A) The exchange of written docu-

ments; 
(B) The receipt of comments from the 

parties on the need for oral argument 
or an evidentiary hearing; 

(C) Further proceedings before the 
Hearing Official or Hearing Panel, in-
cluding an evidentiary hearing or oral 
argument, if either is scheduled; 

(D) Requesting the names of wit-
nesses each party wishes to present at 
an evidentiary hearing and an esti-
mation of time for each presentation; 
and 

(E) Completion of the review and the 
initial decision of the Hearing Official 
or Hearing Panel. 

(5) A prehearing or other conference 
held under paragraph (c)(4) of this sec-
tion may be conducted by telephone 
conference call. 

(6) At a prehearing or other con-
ference, the parties must be prepared 
to discuss the subjects listed in para-
graph (c)(4) of this section. 

(7) Following a prehearing or other 
conference, the Hearing Official or 
Hearing Panel may issue a written 
statement describing the issues raised, 
the action taken, and the stipulations 
and agreements reached by the parties. 

(d) The Hearing Official or Hearing 
Panel may require the parties to state 
their positions and to provide all or 
part of their evidence in writing. 

(e) The Hearing Official or Hearing 
Panel may require the parties to 
present testimony through affidavits 
and to conduct cross-examination 
through interrogatories. 

(f) The Hearing Official or Hearing 
Panel may direct the parties to ex-
change relevant documents, informa-
tion, and lists of witnesses, and to send 
copies to the Hearing Official or Hear-
ing Panel. 

(g) The Hearing Official or Hearing 
Panel may receive, rule on, exclude, or 
limit evidence at any stage of the pro-
ceedings. 

(h) The Hearing Official or Hearing 
Panel may rule on motions and other 
issues at any stage of the proceedings. 

(i) The Hearing Official or Hearing 
Panel may examine witnesses. 

(j) The Hearing Official or Hearing 
Panel may set reasonable time limits 
for submission of written documents. 

(k) The Hearing Official or Hearing 
Panel may refuse to consider docu-
ments or other submissions if they are 
not submitted in a timely manner un-
less good cause is shown. 

(l) The Hearing Official or Hearing 
Panel may interpret applicable stat-
utes and regulations but may not 
waive them or rule on their validity. 

(m)(1) The parties must present their 
positions through briefs and the sub-
mission of other documents and may 
request an oral argument or evi-
dentiary hearing. The Hearing Official 
or Hearing Panel must determine 
whether an oral argument or an evi-
dentiary hearing is needed to clarify 
the positions of the parties. 

(2) The Hearing Official or Hearing 
Panel gives each party an opportunity 
to be represented by counsel. 
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(n) If the Hearing Official or Hearing 
Panel determines that an evidentiary 
hearing would materially assist the 
resolution of the matter, the Hearing 
Official or Hearing Panel gives each 
party, in addition to the opportunity 
to be represented by counsel— 

(1) An opportunity to present wit-
nesses on the party’s behalf; and 

(2) An opportunity to cross-examine 
witnesses either orally or with written 
questions. 

(o) The Hearing Official or Hearing 
Panel accepts any evidence that it 
finds is relevant and material to the 
proceedings and is not unduly repeti-
tious. 

(p)(1) The Hearing Official or Hearing 
Panel— 

(i) Arranges for the preparation of a 
transcript of each hearing; 

(ii) Retains the original transcript as 
part of the record of the hearing; and 

(iii) Provides one copy of the tran-
script to each party. 

(2) Additional copies of the transcript 
are available on request and with pay-
ment of the reproduction fee. 

(q) Each party must file with the 
Hearing Official or Hearing Panel all 
written motions, briefs, and other doc-
uments and must at the same time pro-
vide a copy to the other parties to the 
proceedings. 

(Authority: 20 U.S.C. 1437(c)) 

§ 303.234 Initial decision; final deci-
sion. 

(a) The Hearing Official or Hearing 
Panel prepares an initial written deci-
sion that addresses each of the points 
in the notice sent by the Secretary to 
the lead agency under § 303.231, includ-
ing any amendments to or further clar-
ification of the issues under § 303.233(c). 

(b) The initial decision of a Hearing 
Panel is made by a majority of Hearing 
Panel members. 

(c) The Hearing Official or Hearing 
Panel mails, by certified mail with re-
turn receipt requested, a copy of the 
initial decision to each party (or to the 
party’s counsel) and to the Secretary, 
with a notice stating that each party 
has an opportunity to submit written 
comments regarding the decision to 
the Secretary. 

(d) Each party may file comments 
and recommendations on the initial de-

cision with the Hearing Official or 
Hearing Panel within 15 days of the 
date the party receives the Panel’s de-
cision. 

(e) The Hearing Official or Hearing 
Panel sends a copy of a party’s initial 
comments and recommendations to the 
other parties by certified mail with re-
turn receipt requested. Each party may 
file responsive comments and rec-
ommendations with the Hearing Offi-
cial or Hearing Panel within seven 
days of the date the party receives the 
initial comments and recommenda-
tions. 

(f) The Hearing Official or Hearing 
Panel forwards the parties’ initial and 
responsive comments on the initial de-
cision to the Secretary who reviews the 
initial decision and issues a final deci-
sion. 

(g) The initial decision of the Hear-
ing Official or Hearing Panel becomes 
the final decision of the Secretary un-
less, within 25 days after the end of the 
time for receipt of written comments, 
the Secretary informs the Hearing Offi-
cial or Hearing Panel and the parties 
to a hearing in writing that the deci-
sion is being further reviewed for pos-
sible modification. 

(h) The Secretary rejects or modifies 
the initial decision of the Hearing Offi-
cial or Hearing Panel if the Secretary 
finds that it is clearly erroneous. 

(i) The Secretary conducts the review 
based on the initial decision, the writ-
ten record, the transcript of the Hear-
ing Official’s or Hearing Panel’s pro-
ceedings, and written comments. 

(j) The Secretary may remand the 
matter to the Hearing Official or Hear-
ing Panel for further proceedings. 

(k) Unless the Secretary remands the 
matter as provided in paragraph (j) of 
this section, the Secretary issues the 
final decision, with any necessary 
modifications, within 30 days after no-
tifying the Hearing Official or Hearing 
Panel that the initial decision is being 
further reviewed. 

(Authority: 20 U.S.C. 1437(c)) 

§ 303.235 Filing requirements. 

(a) Any written submission by a 
party under §§ 303.230 through 303.236 
must be filed with the Secretary by 
hand-delivery, by mail, or by facsimile 
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transmission. The Secretary discour-
ages the use of facsimile transmission 
for documents longer than five pages. 

(b) The filing date under paragraph 
(a) of this section is the date the docu-
ment is— 

(1) Hand-delivered; 
(2) Mailed; or 
(3) Sent by facsimile transmission. 
(c) A party filing by facsimile trans-

mission is responsible for confirming 
that a complete and legible copy of the 
document was received by the Depart-
ment. 

(d) If a document is filed by facsimile 
transmission, the Secretary, the Hear-
ing Official, or the Panel, as applicable, 
may require the filing of a follow-up 
hard copy by hand-delivery or by mail 
within a reasonable period of time. 

(e) If agreed upon by the parties, 
service of a document may be made 
upon the other party by facsimile 
transmission. 

(Authority: 20 U.S.C. 1437(c)) 

§ 303.236 Judicial review. 
If a State is dissatisfied with the Sec-

retary’s final decision with respect to 
the eligibility of the State under part C 
of the Act, the State may, not later 
than 60 days after notice of that deci-
sion, file with the United States Court 
of Appeals for the circuit in which that 
State is located a petition for review of 
that decision. A copy of the petition 
must be transmitted by the clerk of 
the court to the Secretary. The Sec-
retary then files in the court the 
record of the proceedings upon which 
the Secretary’s action was based, as 
provided in 28 U.S.C. 2112. 

(Authority: 20 U.S.C. 1437(c)) 

Subpart D—Child Find, Evaluations 
and Assessments, and Indi-
vidualized Family Service 
Plans 

§ 303.300 General. 
The statewide comprehensive, coordi-

nated, multidisciplinary interagency 
system to provide early intervention 
services for infants and toddlers with 
disabilities and their families ref-
erenced in § 303.100 must include the 
following components: 

(a) Pre-referral policies and proce-
dures that include— 

(1) A public awareness program as de-
scribed in § 303.301; and 

(2) A comprehensive child find sys-
tem as described in § 303.302. 

(b) Referral policies and procedures 
as described in § 303.303. 

(c) Post-referral policies and proce-
dures that ensure compliance with the 
timeline requirements in § 303.310 and 
include— 

(1) Screening, if applicable, as de-
scribed in § 303.320; 

(2) Evaluations and assessments as 
described in §§ 303.321 and 303.322; and 

(3) Development, review, and imple-
mentation of IFSPs as described in 
§§ 303.340 through 303.346. 

PRE-REFERRAL PROCEDURES—PUBLIC 
AWARENESS PROGRAM AND CHILD FIND 
SYSTEM 

§ 303.301 Public awareness program— 
information for parents. 

(a) Preparation and dissemination. In 
accordance with § 303.116, each system 
must include a public awareness pro-
gram that requires the lead agency 
to— 

(1)(i) Prepare information on the 
availability of early intervention serv-
ices under this part, and other services, 
as described in paragraph (b) of this 
section; and 

(ii) Disseminate to all primary refer-
ral sources (especially hospitals and 
physicians) the information to be given 
to parents of infants and toddlers, espe-
cially parents with premature infants 
or infants with other physical risk fac-
tors associated with learning or devel-
opmental complications; and 

(2) Adopt procedures for assisting the 
primary referral sources described in 
§ 303.303(c) in disseminating the infor-
mation described in paragraph (b) of 
this section to parents of infants and 
toddlers with disabilities. 

(b) Information to be provided. The in-
formation required to be prepared and 
disseminated under paragraph (a) of 
this section must include— 

(1) A description of the availability 
of early intervention services under 
this part; 

(2) A description of the child find sys-
tem and how to refer a child under the 
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