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Subpart A—Organization

§200.1 Central organization.

(a) Central office. The national office
of the Forest Service, U.S. Department
of Agriculture, is located in the Audi-
tors Building, 14th and Independence
Avenue, SW. Washington, DC. It con-
sists of the Office of the Chief and As-
sociate Chief, and a Deputy Chief for
each of the following five activities:
Programs and Legislation, National
Forest System, Research, State and
Private Forestry, and Administration.
All communications should be ad-
dressed to the Forest Service, Depart-
ment of Agriculture, P.O. Box 96090,
Washington, DC 20090-6090.

(b) Chief of the Forest Service. The
Chief of the Forest Service, under the
direction of the Secretary of Agri-
culture, administers the formulation,
direction, and execution of Forest
Service policies, programs, and activi-
ties.

(¢c) Deputy Chiefs. The major activi-
ties of the Forest Service at the head-
quarters level are divided into five
Deputy Chief areas with each further
divided into staff units. The programs
and functions of staff units are directed
by staff directors and may be sub-
divided into groups headed by group
leaders. A description of the major ac-
tivities of each Deputy Chief follows:

(1) Programs and legislation. Overall
planning of Forest Service programs,
policy formulation and analysis, budg-
eting, legislative development, report-

ing and liaison, and environmental co-
ordination.

(2) National Forest System. Adminis-
tration of National Forest System
lands and management of natural re-
sources within the principle of mul-
tiple use and sustained yield. Manage-
ment includes planning, coordinating,
and directing the national resource
programs of timber, range, wildlife,
recreation, watershed, and mineral
areas; and support activities of fire, en-
gineering, lands, aviation, and com-
puter systems. The National Forest
System includes:

1565 Proclaimed or designated National For-
ests

20 National Grasslands

51 Purchase Units

8 Land Utilization Projects

20 Research and Experimental Areas

33 Other Areas

The first four -classifications listed
above are administered as 121 Forest
Service Administrative TUnits, each
headed by a Forest Supervisor. Na-
tional Recreation Areas, National For-
est Wildernesses, and Primitive Areas
are included in the above land classi-
fications.

(3) Research. Plan, coordinate, and di-
rect research programs to learn how
man can best use and protect the plant,
animal, soil, water, and esthetic re-
sources of nonagricultural rural and
exurban lands for his well-being and
enjoyment. These programs include re-
search on timber management, forest
products and engineering, forest eco-
nomics and marketing, watersheds,
wildlife and fish habitat, range, recre-
ation and other environmental con-
cerns, forest insects and disease, forest
fire and atmospheric science. Plans and
directs international forestry activi-
ties and disseminates forestry research
information throughout the world.

(4) State and private forestry. Coordi-
nate and provide leadership for inter-
governmental resource programs for
technical and financial assistance to
improve and protect State and pri-
vately-owned forest resources and
urban and community forestry. Carries
out this action through cooperative
forestry, area planning and develop-
ment, cooperative fire protection, for-
est insect and disease management, co-
operative tree planting, and overall
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Forest Service participation in rural
development and environmental con-
cern, including civil defense and other
emergency activities.

(5) Administration. Provide support for
Forest Service programs through man-
agement improvement, fiscal and ac-
counting, administrative services, per-
sonnel management, manpower and
youth conservation, antipoverty pro-
grams, communication and electronics,
internal review system, external au-
dits, coordination of civil rights activi-
ties, public information, and Service-
wide management of systems and com-
puter applications.

[41 FR 24350, June 16, 1976, as amended at 42
FR 32230, June 24, 1977; 43 FR 27190, June 23,
1978; 44 FR 5660, Jan. 29, 1979; 62 FR 33366,
June 19, 1997]

§200.2 Field organization.

The field organization of the Forest
Service consists of regions, stations,
and areas as described below:

(a) Regions of the National Forest Sys-
tem. For the purpose of managing the
lands administered by the Forest Serv-
ice, the United States is divided into
nine geographic regions of the National
Forest System. Each region has a head-
quarters office and is supervised by a
Regional Forester who is responsible to
the Chief for the activities assigned to
that region. Within each region are lo-
cated national forests and other lands
of the Forest Service.

(1) National Forests. Each Forest has a
headquarters office and is supervised
by a Forest Supervisor who is respon-
sible to the Regional Forester. Two or
more proclaimed or designated Na-
tional Forests, or all of the Forests in
a State, may be combined into one For-
est Service Administrative Unit headed
by one Forest Supervisor. Each Forest
is divided into Ranger Districts. The
Alaska Region is composed of two Na-
tional Forests without Ranger Dis-
tricts; with one Forest divided into
three areas, each administered by a
Forest Supervisor.

(2) Ranger districts. Each district may
include a portion of a national forest, a
national grassland or portion thereof, a
national recreation area, a wilderness
or primitive area, and other lands ad-
ministered by the Forest Service. Each
district has a headquarters office and is
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supervised by a District Ranger (or
Area Ranger in some cases) who is re-
sponsible to the Forest Supervisor.

(b) Forest and rangeland research co-
ordination. The field research program
is coordinated by six research stations,
the national Forest Products Labora-
tory, and the International Institute of
Tropical Forestry. Each has a head-
quarters office and a Director who is
responsible to the Chief for all research
activities within a geographical area of
the United States or its territories.
Scientists are based at Research Work
Units with laboratories located in 36
lower States, Hawaii, Alaska, and
Puerto Rico. Scientists primarily con-
duct their work within a given geo-
graphical area, but due to the inte-
grated and cooperative nature of the
research program, they make work na-
tionwide and internationally.

(c) State and private forestry coopera-
tion. Field level cooperation between
the Forest Service, States, and the pri-
vate sector on forestry activities is ac-
complished by the Northeastern Area
State and Private Forestry for the
Northeastern States; and by the Na-
tional Forest Regional Offices in the
Southeastern and Western States. The
Northeastern Area is supervised by an
Area Director who is responsible to the
Chief for State and private forestry ac-
tivities within the Area. Regional For-
esters in Regions 1 through 8 and Re-
gion 10 are responsible for State and
private forestry activities within those
regions.

(d) International Institute of Tropical
Forestry. The Institute is managed by a
Director who is the senior Forest Serv-
ice official in Puerto Rico. The Direc-
tor is responsible to the Chief for plan-
ning and directing research, science
and technology exchange, technical as-
sistance to the Commonwealth of Puer-
to Rico, and international cooperation
on natural resources concerning trop-
ical forestry.

(e) Field addresses. The addresses of
Regional Foresters, Station Directors,
and Area Directors are given below.
Under each Regional Office address is a
list of National Forest Administrative
Units by States with locations of For-
est Supervisor headquarters. Head-
quarters locations for Ranger Districts,
National Grasslands, and National
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Recreation Areas are not listed but
may be obtained from Forest Super-
visors or Regional Foresters.

NATIONAL FORESTS BY REGION

Headquarters lo-
State in which forest is located National forest administration unit cation of forest
supervisor

Region 1, Northern Region (Regional Forester, Federal Bldg.,
P.O. Box 7669, Missoula, MT 59807)
Idaho . e ——————— Clearwater ........occoeeeeeieneneeeeeeeeeeene Orofino.
Idaho  Panhandle  National Forests | Coeur d’Alene.
(Kaniksu-Coeur 'dAlene-St. Joe.

Nezperce Grangeville.
Montana e Beaverhead Dillon.
Bitterroot Hamilton.
Custer . Billings.
Deerlodge Butte.
Flathead Kalispell.
Gallatin Bozeman.
Helena . Helena.
Kootenai Libby.
Lewis and Clark . .. | Great Falls.
Lolo ..... Missoula.

Region 2, Rocky Mountain Region (Regional Forester, 740
Simms Street, P. O. Box 25127, Lakewood, CO 80225)
Colorado R Arapaho-Roosevelt .
Grand Mesa-Uncompahgre at
Pike-San Isabel
San Juan-Rio Grande .

Fort Collins.
Delta.
Pueblo.
Monte Vista.

White River Glenwood
Springs.

Nebraska .... | Nebraska (Samuel R. McKelvie) Chadron.

South Dakota ........... e Black Hills .. | Custer.

Wyoming e Bighorn Sheridan.
Medicine Bow-| Routt ................................... Laramie.
Shoshone Cody.

Region 3, Southwestern Region (Regional Forester, Federal
Bldg., 517 Gold Ave. SW., AIbuquerque NM 87102)

ANZONA ..ot Apache-Sitgreaves .. | Springerville.
Coconino . Flagstaff.
Coronado Tucson.
Kaibab . Williams.
Prescott Prescott.
Tonto .. Phoenix.

New Mexico .............. e ————— Carson Taos.
Cibola Albuquerque.
Gila ...... Silver City.
Lincoln . Alamogordo.
Santa Fe Santa Fe.

Region 4, Intermountain Region (Regional Forester, 324 25th
St, Ogden uT 84401)

Idaho . e Boise .. . Boise.
Caribou (Cache- Idaho portlon) .................. Pocatello.
Challis Challis.
Payette McCall.
Salmon Salmon.
Sawtooth Twin Falls.
Targhee St. Anthony.

Nevada . FR Humboldt .........ccooiiiicie Elko.

Toiyabe, except the Lake Tahoe basin | Sparks.
management unit.

Utah ...... e —————— Ashley . Vernal.
Dixie .... Cedar City.
Fishlake Richfield.
Manti-La Sal ......cccoovveiiiiiiiciiceci Price.
Uinta . . Provo.
Wasatch (Cache- Utah portlon) Salt Lake City.

Jackson.

WYOMING ..o Bridger-Teton

Region 5, Pacific Southwesl Reglon (Reglonal Forester 630
Sansome St., San Francisco, CA 94111)

California .... | Angeles Arcadia.
Cleveland San Diego.
Eldorado, except the Lake Tahoe basin | Placerville.

management unit.
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NATIONAL FORESTS BY REGION—Continued

State in which forest is located

National forest administration unit

Headquarters lo-
cation of forest

Region 6, Pacific Northwest Region (Regional Forester, 333
S.W. 1st Avenue, P.O. Box 3623, Portland, OR 97208):
Oregon .

Washington ..

Region 8, Southern Region (Regional Forester, 1720 Peachtree
Rd. NW., Atlanta, GA 30367):
Alabama

Arkansas

Florida ...

Georgia

Kentucky
Louisiana
Mississippi

North Carolina

Puerto Rico ..
South Carolina .
Tennessee
Texas

Virginia
Region 9, Eastern Region (Regional Forester, 310 West Wis-
consin Ave., Milwaukee, WI 53203):
lllinois ...
Indiana and Ohio
Michigan

supervisor
Inyo ..... Bishop.
Klamath Yreka.
Lassen Susanville.
Los Padres . Goleta.
Mendocino . Willows.
Modoc . Alturas.
Plumas Quincy.
San Bernardino .... San Bernardino.
Sequoia Porterville.
Shasta-Trinity .... Redding.
Sierra .. Fresno.
Six Rivers Eureka.
Stanislaus (Calaveras Bigtree) ... .. | Sonora.
Tahoe, except the Lake Tahoe basin | Nevada City.
management unit.
Lake Tahoe basin management unit (por- | South Lake
tions of Toiyabe, Eldorado, and Tahoe Tahoe (head-
National Forests). ed by an ad-

Deschutes
Fremont
Malheur
Mount Hood
Ochoco . .
Rogue RiVer ........cccccciiviiniiiiiiciee
Siskiyou .

Siuslaw
Umatilla .
Umpqua
Wallowa-Whitman
Willamette
Winema
Colville .
Gifford Pinchot
Mount Baker-Snoqualmie .

Okanogan
Olympic
Wenatchee

National forests in Alabama (William B.
Bankhead, Conecuh, Talladega,
Tuskegee).

Ouachita

Ozark-St. Francis

National forests in Florida (Apalachicola,
Ocala, Osceola).

Chattahoochee-Oconee .

Daniel Boone

Kisatchie .

National Forests in Mississippi (Bienville,
Delta, De Soto, Holly Springs,

Homochitto, Tombigbee).
National forests in North Carolina (Cro-

atan, Nantahala, Pisgah, Uwharrie).
Caribbean
Francis Marion and Sumter
Cherokee
National forests in Texas (Angelina, Davy

Crockett, Sabine, Sam Houston).
George Washington-Jefferson

Shawnee
Wayne-Hoosier
Hiawatha
Huron-Manistee

ministrator).

Bend
Lakeview.
John Day.
Gresham.
Prineville.
Medford.
Grants Pass.
Corvallis.
Pendleton.
Roseburg.
Baker.
Eugene.
Klamath Falls.
Colville.
Vancouver.
Mountain Ter-
race.
Okanogan.
Olympia.
Wenatchee.

Montgomery.

Hot Springs.
Russellville.
Tallahassee.

Gainesville.
Winchester.
Pineville.
Jackson.

Asheville.

Rio Piedras, PR.
Columbia.
Cleveland.
Lufkin.

Roanoke.

Harrisburg.
Bedford, IN.
Escanaba.
Cadillac.
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NATIONAL FORESTS BY REGION—Continued

Headquarters lo-
State in which forest is located National forest administration unit cation of forest
supervisor
Ottawa . Ironwood.
Minnesota Chippewa Cass Lake.
Superior Duluth.
Missouri . ... | Mark Twain ..... Rolla.
New Hampshire and Maine ...........cccccoveineincineinenicene White Mountain Laconia, NH.
Pennsylvania ............ [, Allegheny Warren.
Vermont . .... | Green Mountain .. Rutland.
West Virginia ............ e Monongahela .. Elkins.
Wisconsin Chequamegon ... Park Falls.
Nicolet . Rhinelander.
Region 10, Alaska Region (Regional Forester, Federal Office
Bldg., P.O. Box 21628, Juneau, AK 99802—1628):
Alaska .. e Chugach Anchorage.
Tongass:.
Chatham area Sitka.
Ketchikan area Ketchikan.
Sitkine area Petersburg.

FOREST AND RANGE EXPERIMENT STATIONS,
LABORATORIES, AND INSTITUTES NAME OF
UNIT AND HEADQUARTERS OF DIRECTOR

North  Central Research Station—1995
Folwell Avenue, St. Paul, MN 55108.

Northeastern Research Station—100
Matsonford Road, 5 Radnor Corporate Cen-
ter, Suite 200, P.O. Box 6775, Radnor, PA
19087-4585.

Pacific Northwest Research Station—333
S.W. 1st Avenue, P.O. Box 3890, Portland,
OR 97208-3890.

Pacific Southwest Research Station—800 Bu-
chanan Street, West Building, Albany, CA
94710-0011.

Rocky Mountain Research Station—240 West
Prospect Street, Fort Collins, CO 80526—
2098.

Southern Research Station—200 Weaver Bou-
levard, P.O. Box 2680, Asheville, NC 28802.

LABORATORY

Forest Products Laboratory—One Gifford
Pinchot Drive, Madison, WI 53705-2398.

INSTITUTE

International Institute of Tropical For-
estry—Call Box 25000, UPR Experimental
Station Grounds, Rio Piedras, Puerto Rico
00928-2500.

STATE AND PRIVATE FORESTRY AREA OFFICE

Director, Northeastern Area—100 Matsonford
Road, P.O. Box 6775, Radnor, PA 19087-4585.
NoOTE: In Regions 1 through 8 and 10, State

and Private Forestry activities are directed

from Regional headquarters.

[41 FR 24350, June 16, 1976, as amended at 42
FR 32230, June 24, 1977; 42 FR 40438, Aug. 10,
1977; 43 FR 27190, June 23, 1978; 44 FR 5660,
Jan. 29, 1979; 62 FR 33366, 33367, June 19, 1997]

Subpart B—Functions and
Procedures

§200.3 Forest Service functions.

(a) Legislative authority. The basic
laws authorizing activities of the For-
est Service are set forth in the U.S.C.
in title 7 (Agriculture), chapters 14, 17,
33, 55, 59, and 61; title 16 (Conservation),
chapters 2, 3, 4, 5C, 6, 23, 27, 28, 30, 36,
and 37; title 29 (Labor), chapter 17; and
title 43 (Public Lands), chapters 22 and
35.

(b) Work of the Forest Service. Under
delegated authority from the Secretary
of Agriculture, the broad responsibil-
ities of the Forest Service are:

(1) Leadership in forestry. The Forest
Service provides overall leadership in
forest and forest-range conservation,
development, and use. This involves de-
termination of forestry conditions and
requirements, and recommendations of
policies and programs needed to keep
the Nation’s private and public lands
fully productive.

(2) National Forest System administra-
tion. (i) The Forest Service administers
and manages the National Forest Sys-
tem lands in accordance with the Mul-
tiple-Use Sustained-Yield Act of June
12, 1960 (16 U.S.C. 528-531); the Forest
and Rangeland Renewable Resources
Planning Act of August 17, 1974 (16
U.S.C. 1600-1614); and the National For-
est Management Act of October 22, 1976
(16 U.S.C. 472a, 476, 500, 513-516, 521b;
576b, 1600-1602, 1604, 1606, 1608-1614).
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(ii) The National Forest System com-
prises about 188 million acres of land in
the National Forests, National Grass-
lands, and other areas which have been
transferred to the Forest Service for
administration. On these public lands:

(A) Forestry methods are applied in
growing and harvesting timber,

(B) Forage is scientifically managed
for the use of domestic livestock whose
numbers are kept in balance with the
carrying capacity of the range,

(C) Wildlife habitat and species are
managed,

(D) Watersheds are managed to safe-
guard the water supply and stabilize
streamflow,

(E) Recreation resources are man-
aged for public enjoyment and benefit,

(F) Many forms of land and resource
use are granted under permit or lease,
and

(G) Physical and resource improve-
ments needed to develop, protect, and
use all resources are built and main-
tained.

(38) Cooperative forestry. The Forest
Service carries out cooperative for-
estry programs for public benefit
through programs initiated by State,
county, and other Federal agencies in
accordance with the Cooperative For-
estry Assistance Act of July 1, 1978 (16
U.S.C. 2101-2111). These programs are
directed at the protection, develop-
ment, and sustained production of all
forestry resources, both public and pri-
vate.

(4) Forest research. The Forest Service
conducts research on problems involv-
ing protection, development, manage-
ment, renewal, and continuous use of
all resources, products, values, and
services of forest lands in accordance
with the Forest and Rangeland Renew-
able Resources Research Act of June
30, 1978 (16 U.S.C. 1641-1647). Research is
conducted on:

(i) Forest and range management, in-
cluding the five basic resources of tim-
ber, forest soil and water, range forage,
wildlife and fish habitat, and forest
recreation,

(ii) Forest protection from fire, in-
sects, and disease,

(iii) Forest products and engineering,
and
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(iv) Forest resource economics in-
cluding forest survey, forest econom-
ics, and forest products marketing.

[44 FR 37505, June 27, 1979]

§200.4 Administrative issuances.

(a) The regulations of the Secretary
of Agriculture governing the protec-
tion and administration of National
Forest System lands and other pro-
grams of the Forest Service are set
forth in Chapter 2 of Title 36 of the
Code of Federal Regulations.

(b) Administrative policy, procedure,
and guidance to Forest Service em-
ployees for the conduct of Forest Serv-
ice activities are issued as directives,
or through correspondence, by the of-
fice of the Chief of the Forest Service
and by the field officers listed in §200.2.

(1) Directives are issued through the
Forest Service Directive System,
which is comprised of the Forest Serv-
ice Manual and related Forest Service
Handbooks. The Directive System codi-
fies the agency’s policy, practice, and
procedure affecting more than one unit
and the delegations of continuing au-
thority and assignment of continuing
responsibilities; serves as the primary
administrative basis for the internal
management and control of all pro-
grams; and is the primary source of ad-
ministrative direction to Forest Serv-
ice employees.

(2) In contrast to direction issued
through the Directive System, guid-
ance issued to one or more organiza-
tional units through letters and memo-
randa relate to decisions or interpreta-
tions on specific activities, cases, or in-
cidents or to other matters of agency
business, especially those matters of
short-term duration or immediate in-
terest.

(c) Forest Service Directive System
issuances are published under dele-
gated authority as follows:

(1) The Forest Service Manual and
Forest Service Handbook issuances to
all Forest Service units are published
by the Office of the Chief.

(2) Forest Service Manual and Forest
Service Handbook issuances may be
supplemented as needed for field office
use by a Regional Forester, a Regional
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Special Agent in Charge of Law En-
forcement and Investigations, a Re-
search Station Director, the Inter-
national Institute for Tropical For-
estry Director, the Area Director, or a
Forest Supervisor.

(d) Guidance issued through letters
and memoranda must be issued in ac-
cordance with signing authorities dele-
gated through issuances to the Forest
Service Directive System.

(e) An alphabetical index of the con-
tents of the Forest Service Manual and
related Forest Service Handbooks is
published in Forest Service Handbook
1109.12, Directive System Handbook.
The index contains a listing of all Se-
ries, Titles, and Chapters in the Forest
Service Manual and a listing of all For-
est Service Handbooks in the Directive
System.

(f) Forest Service Handbook 6209.11,
Records Management Handbook, out-
lines and indexes the filing system for
all correspondence and other records.

(g) Forms and reports used by the
agency are listed in, and instructions
for their use are issued throughout, the
Forest Service Directive System and
are collated in Forest Service Hand-
book 1309.14, Information Require-
ments Handbook.

[62 FR 33367, June 19, 1997, as amended at 74
FR 19143, Apr. 28, 2009]

§200.5 Indexes.

Publication of the indexes described
in §200.4 is deemed both unnecessary
and impractical because of the large
volume of material involved. However,
copies of the indexes are available for
public review in the Forest Service
headquarters office in Washington, DC,
and at field offices listed under
§200.2(d). The Forest Service will pro-
vide copies of any index upon request
at a cost not to exceed the direct cost
of duplication.

[40 FR 12790, Mar. 21, 1975. Redesignated at 62
FR 13540, Mar. 21, 1997]

§200.6 Information available; inspec-
tion, copying, and charges.

(a) In accordance with 5 U.S.C. 552(a)
and 7 CFR 1.2, the Forest Service shall
make available for public inspection
and copying all published or unpub-
lished directives, forms, records, and

11

§200.6

final opinions, including concurring or
dissenting opinions and orders made in
the adjudication of cases. Charges for
information requested from the Forest
Service are set out in paragraph (d) of
this section and vary according to the
type of information requested.

(b) Information made available pur-
suant to paragraph (a) of this section
may be obtained at the Office of the
Chief, or the office of any Regional
Forester, Research Station Director,
Area Director, Institute Director, For-
est Supervisor, or District Ranger. The
addresses of these offices are set forth
in §§200.1 and 200.2. Forest Service per-
sonnel at these offices will assist mem-
bers of the public seeking Forest Serv-
ice records. However, Research Station
and Institute Directors and District
Rangers may not have all volumes of
the Forest Service Manual and Hand-
books. When the information requested
is not available at a given location, the
personnel where the request is received
will direct the requester to another of-
fice where the information may be ob-
tained.

(c) Inspection and copying avail-
ability is as follows:

(1) Facilities for inspection and copy-
ing are available at the offices listed in
§§200.1 and 200.2, during established of-
fice hours for the particular location,
usually 8 a.m. to 5 p.m., Monday
through Friday. Copying facilities may
not be available at all Forest Service
offices.

(2) Requesters for information may
make copies of available information
without charge if they elect to bring
their own copy equipment to the appro-
priate offices listed in §§200.1 and 200.2.

(3) Requesters should make prior ar-
rangements for using agency copying
facilities or for bringing in copying
equipment and, in the later -case,
should get advance approval from the
office.

(d) Any request for information pur-
suant to the provisions of the Freedom
of Information Act must be submitted
in accordance with §§200.7 and 200.8.
The Forest Service charges a fee for
copies of records not generally made
available to the public but released
pursuant to a FOIA request in accord-
ance with a schedule of fees established
by the Department of Agriculture at 7
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CFR Part 1, Subpart A, Appendix A.
These fees do not apply to information
that is generally and routinely made
available to the public upon request,
such as recreational brochures, pam-
phlets, maps, and technical guides as
well as agency directive issuances. Sep-
arate charges for such general informa-
tion are established in the agency’s Di-
rective System (§200.4). For example,
some pamphlets and small segments of
the Forest Service Manual and Hand-
book may be provided at no cost, but
maps of the National Forest System
and larger sections of the Manual and
Handbook are available for a charge.
Current charges are explained at the
time the request is made.

[62 FR 13540, Mar. 21, 1997]

§200.7 Request for records.

Requests for records and the proc-
essing of those records are governed by
the rules at 7 CFR 1.6. Agency officials
are authorized to receive and act on re-
quests for records as follows:

(a) The Regional Forester, Regional
Special Agent in charge, Research Sta-
tion Director, Area Director, and Insti-
tute Director at the field locations and
addresses listed in §200.2; the Director
of Law Enforcement and Investiga-
tions, other Staff Directors, or other
officials whom the Chief may author-
ize, located in the Washington Office,
are authorized to receive requests for
such records, to make determinations
regarding whether records exist, and to
grant or deny requests for records ex-
empt from disclosure under the provi-
sions of 5 U.S.C. 552(b).

(b) Bach of the officials listed in
paragraph (a) of this section also is au-
thorized to take the following actions:

(1) Extend the 10-day administrative
deadline for reply pursuant to 7 CFR
1.14;

(2) Make discretionary releases pur-
suant to 7 CFR 1.17(b) of records ex-
empt from mandatory disclosure;

(3) Deny records pursuant to 5 U.S.C.
552(b); and

(4) Make determinations regarding
the charges of fees pursuant to 7 CFR
1.8(a).

[62 FR 33368, June 19, 1997, as amended at 63
FR 53811, Oct. 7, 1998]
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§200.8 Appeals.

(a) Appeals from denials of requests
submitted under §200.7 shall be sub-
mitted in accordance with U.S. Depart-
ment of Agriculture rules at 7 CFR
part 1, subpart A, and the appendix to
subpart A to the Chief, Forest Service,
U.S. Department of Agriculture, Audi-
tors Building, 14th and Independence
Avenue, S.W., P.O. Box 96090, Wash-
ington, DC 20090-6090.

(b) The Chief, or other official to
whom such authority is delegated,
shall determine whether to grant or
deny the appeal and make all necessary
determinations relating to an exten-
sion of the 20-day administrative dead-
line for reply, discretionary release of
records exempt from mandatory disclo-
sure under 5 U.S.C. 552(b), and charging
the appropriate fees, pursuant to U.S.
Department of Agriculture rules at 7
CFR part 1, subpart A, and the appen-
dix to subpart A.

(c) The Forest Service Freedom of In-
formation Act/Privacy Act Officer
must review all proposed responses to
appeals prior to signature.

[63 FR 53812, Oct. 7, 1998, as amended at 63 FR
60049, Nov. 6, 1998]

§200.12 Land status and title records.

(a) Land Status Records System. The
Land Status Records System is the of-
ficial, permanent repository for all
agency realty records and land title
documents for National Forest System
lands. It includes an automated data-
base which contains an accurate ac-
count of: acreage, condition of title,
administrative jurisdiction, rights held
by the United States, administrative
and legal use restrictions, encum-
brances, and access rights on land or
interests in land in the National Forest
System.

(1) Components. The system shall in-
clude, but is not limited to, the fol-
lowing components:

(i) A current and accurate Land Sta-
tus Atlas for each National Forest, Na-
tional Grassland, and other proclaimed
or designated administrative unit,
which shall graphically portray on
maps keyed to a tabular summary the
following categories of information:
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(A) Jurisdiction of and condition of
title to lands administered as part of
the National Forest System.

(B) All encumbrances on National
Forest System lands.

(C) All partial interests administered
by the Forest Service on other lands.

(D) All use restrictions, withdrawals,
and special designated areas on Na-
tional Forest System lands.

(E) The acreage of National Forest
System lands, including riparian lands.

(ii) A master Land Status File, from
which the agency data for the Atlas is
derived and which includes the fol-
lowing:

(A) Discrete title files of each land-
ownership adjustment.

(B) The original authorizing docu-
ments establishing or adjusting Na-
tional Forest System lands and inter-
ests therein.

(C) Withdrawals, use restrictions, and
special designated areas on National
Forest System lands.

(D) Other information as deemed nec-
essary.

(iii) Such reporting systems as are
needed to provide title or status re-
ports.

(2) Display of Information. Informa-
tion in the system may be collected
and maintained in narrative, graphic,
tabular, or other form and may be en-
tered into and maintained in auto-
mated systems as well as produced in
paper form in accordance with such ad-
ministrative direction as the Chief of
the Forest Service or Regional For-
esters may establish.

(b) Availability. A Land Status Atlas
shall be maintained at each National
Forest administrative unit or subunit,
such as Ranger Districts or National
Recreation Area offices. Each Regional
Office shall maintain copies of the
Atlas for all National Forests within
that Region. Related land title and re-
alty records for each National Forest
System unit shall be maintained at the
administrative headquarters of that
unit. The Land Status Atlas and such
title and realty records as are held at
an administrative unit shall be avail-
able for public inspection.

[66 FR 29181, June 26, 1991, as amended at 59
FR 2987, Jan. 20, 1994]
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PART 211—ADMINISTRATION
Subpart A—Cooperation

Sec.

211.1-211.2 [Reserved]

211.3 Cooperation with State officers.

211.4 Cooperation for fire prevention and
control.

211.5 Emergency fire suppression assistance.

211.6 Cooperation in forest investigations or
the protection, management, and im-
provement of the National Forest Sys-
tem.

Subpart B [Reserved]

AUTHORITY: 16 U.S.C. 472, 498, 551.

Subpart A—Cooperation
§§211.1-211.2 [Reserved]

§211.3 Cooperation with State officers.

All forest officers will cooperate with
State officials, insofar as practicable,
to enforce State fire, game, and health
laws. They are authorized to accept ap-
pointments, without compensation, as
deputy State fire wardens, game war-
dens, and/or health officers whenever in
the judgment of the Chief of the Forest
Service the performance of the duties
required by these offices will not inter-
fere with their duties as Federal forest
officers.

[1 FR 1261, Aug. 15, 1936]

§211.4 Cooperation for fire prevention
and control.

The Forest Service shall, whenever
possible, and is hereby authorized to
enter into such agreements with pri-
vate owners of timber, with railroads,
and with other industrial concerns op-
erating in or near the national forests
as will result in mutual benefit in the
prevention and suppression of forest
fires: Provided, That the service re-
quired of each party by such agree-
ments shall be in proportion to the
benefits conferred.

[1 FR 1261, Aug. 15, 1936]

§211.5 Emergency fire suppression as-
sistance.

(a) Definitions. For the purpose of this
subpart these definitions apply:

(1) Prescribed fire means a fire burn-
ing under a set of specified conditions
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which will accomplish certain planned
resource management objectives.

(2) Escaped prescribed fire means a
prescribed fire which has either exceed-
ed the prescription or has rekindled
after it has been declared to be out.

(b) In the absence of a written recip-
rocal agreement with any fire organi-
zation or in situations outside the
scope of an agreement, the Forest
Service is authorized to render emer-
gency assistance in suppressing fires
and in preserving life and property
from the threat of fire within the vicin-
ity of Forest Service fire protection fa-
cilities under the following conditions:

(1) If a prescribed fire initiated on
lands administered by the Forest Serv-
ice escapes onto lands not administered
by the Forest Service, the Forest Serv-
ice may commit personnel, materials,
and equipment without reimbursement
or consideration of the fire’s con-
tinuing threat to National Forest Sys-
tem lands or resources.

(2) When requested, the Forest Serv-
ice may commit personnel, materials,
and equipment on a reimbursable basis
on lands not administered by the For-
est Service without regard to the fire’s
threat to National Forest System lands
Oor resources.

[48 FR 44537, Sept. 29, 1983]

§211.6 Cooperation in forest investiga-
tions or the protection, manage-
ment, and improvement of the Na-
tional Forest System.

(a) Purpose and scope. Forest Service
officers, when engaged in cooperative
activities otherwise authorized, may
receive monies from cooperators only
for cooperative work in forest inves-
tigations or for the protection, man-
agement, and improvement of the Na-
tional Forest System and only in ac-
cordance with written cooperative
agreements. Management of the Na-
tional Forest System may include such
work as planning, analysis, and related
studies, as well as resource activities.

(b) Reimbursements. Agency expendi-
tures for work undertaken in accord-
ance with this section may be made
from Forest Service appropriations
available for such work, with subse-
quent reimbursement from the coop-
erator, in accordance with established
written agreements. Forest Service of-
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ficers shall issue written bills for col-
lection for cooperator reimbursement
payments within the same fiscal year
as Forest Service expenditures.

(c) Bonding. Each written agreement
involving a non-Government coopera-
tor’s total contribution of $25,000 or
more to the Forest Service on a reim-
bursable basis, must include a provi-
sion requiring a payment bond to guar-
antee the cooperator’s reimbursement
payment. Acceptable security for a
payment bond includes Department of
the Treasury approved corporate sure-
ties, Federal Government obligations,
and irrevocable letters of credit. For
the purposes of this section, a non-Gov-
ernment cooperator is an entity that is
not a member, division, or affiliate of a
Federal, State, local government, a
federally recognized Indian Tribe (as
defined by the Federally Recognized
Indian Tribe List Act of 1994 [25 U.S.C.
479a]), or other organizations funding a
Forest Service agreement with pass
through funding from an entity that is
a member, division, or affiliate of a
Federal, State, local government, or
federally recognized Indian Tribe.

(d) Avoiding conflict of interest. Forest
Service officers shall avoid acceptance
of contributions from cooperators when
such contributions would reflect unfa-
vorably upon the ability of the Forest
Service to carry out its responsibilities
and duties. Forest Service officers
shall be guided by the provisions of 18
U.S.C. parts 201-209, 5 CFR part 2635,
and applicable Department of Agri-
culture regulations, in determining if a
conflict of interest or potential con-
flict of interest exists in a proposed co-
operative effort. Forest Service ethics
officials or the designated Department
of Agriculture ethics official should be
consulted on conflict of interest issues.

[64 FR 60678, Nov. 8, 1999, as amended at 73
FR 62443, Oct. 21, 2008]

Subpart B [Reserved]
PART 212—TRAVEL MANAGEMENT

Subpart A—Administration of the Forest
Transportation System

Sec.
212.1 Definitions.
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212.2 Forest
program.

212.3 Cooperative work.

212.4 Construction and maintenance.

212.5 Road system management.

212.6 Ingress and egress.

212.7 Access procurement by the United
States.

212.8 Permission to cross lands and ease-
ments owned by the United States and
administered by the Forest Service.

212.9 Principles for sharing use of roads.

212.10 Maximum economy National Forest
System roads.

212.11-212.20 [Reserved]

212.21 Pacific Crest National Scenic Trail.

development transportation

Subpart B—Designation of Roads, Trails,
and Areas for Motor Vehicle Use

212.50 Purpose, scope, and definitions.

212.51 Designation of roads, trails, and
areas.

212.52 Public involvement.

212.53 Coordination with Federal, State,

county, and other local governmental en-
tities and tribal governments.

212.54 Revision of designations.

212.55 Criteria for designation of roads,
trails, and areas.

212.56 Identification of designated
trails, and areas.

212.57 Monitoring of effects of motor vehicle
use on designated roads and trails and in
designated areas.

roads,

Subpart C—Over-Snow Vehicle Use

212.80 Purpose, scope, and definitions.
212.81 Over-snow vehicle use.

Subpart A—Administration of the
Forest Transportation System

AUTHORITY: 16 U.S.C. 551, 23 U.S.C. 205.

§212.1 Definitions.

For the purpose of this part the fol-
lowing terms, respectively, shall mean:

Administrative unit. A National For-
est, a National Grassland, a purchase
unit, a land utilization project, Colum-
bia River Gorge National Scenic Area,
Land Between the Lakes, Lake Tahoe
Basin Management Unit, Midewin Na-
tional Tallgrass Prairie, or other com-
parable unit of the National Forest
System.

Area. A discrete, specifically delin-
eated space that is smaller, and, except
for over-snow vehicle use, in most
cases much smaller, than a Ranger Dis-
trict.
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Chief. The Chief, Forest Service, De-
partment of Agriculture.

Construction engineering. All work and
expense of setting out, controlling, in-
specting, and measuring the construc-
tion or reconstruction of a forest trans-
portation facility including:

(1) Construction surveys to establish
line and grade for the work, to control
the work, and to measure quantities;

(2) Redesigning, adjusting, and
changing the plans, specifications, and
materials to meet conditions;

(3) Inspecting, directing, and control-
ling operations for compliance with
plans and specifications;

(4) Inspecting, testing, and accepting

materials and equipment to be in-
stalled in the work; and
(5) Inspecting, measuring, and ac-

cepting completed work.

Designation of over-snow vehicle use.
Designation of a National Forest Sys-
tem road, a National Forest System
trail, or an area on National Forest
System lands where over-snow vehicle
use is allowed pursuant to §212.81.

Federal airport funds. Discretionary
funds available for airfields in National
Forests under section 6(b)(3) of the Act
of May 13, 1946 (60 Stat. 173), as amend-
ed; 49 U.S.C. 1105(b)(3).

Forest road and trail funds. Funds au-
thorized or appropriated for the pur-
pose of carrying out the provisions of
section 205 of the Act of August 27, 1958
(72 Stat. 907), as amended; 23 U.S.C. 205.

Forest road or trail. A road or trail
wholly or partly within or adjacent to
and serving the National Forest Sys-
tem that the Forest Service determines
is necessary for the protection, admin-
istration, and utilization of the Na-
tional Forest System and the use and
development of its resources.

Forest transportation atlas. A display
of the system of roads, trails, and air-
fields of an administrative unit.

Forest transportation facility. A forest
road or trail or an airfield that is dis-
played in a forest transportation atlas,
including bridges, culverts, parking
lots, marine access facilities, safety de-
vices, and other improvements appur-
tenant to the forest transportation sys-
tem.

Forest transportation system. The sys-
tem of National Forest System roads,
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National Forest System trails, and air-
fields on National Forest System lands.

Maintenance. The upkeep of the en-
tire forest transportation facility in-
cluding surface and shoulders, parking
and side areas, structures, and such
traffic-control devices as are necessary
for its safe and efficient utilization.

Motor vehicle. Any vehicle which is
self-propelled, other than:

(1) A vehicle operated on rails; and

(2) Any wheelchair or mobility de-
vice, including one that is battery-pow-
ered, that is designed solely for use by
a mobility-impaired person for loco-
motion, and that is suitable for use in
an indoor pedestrian area.

Motor vehicle use map. A map reflect-
ing designated roads, trails, and areas
on an administrative unit or a Ranger
District of the National Forest System.

National Forest System. As defined in
the Forest Rangeland Renewable Re-
sources Planning Act, the ‘‘National
Forest System’ includes all National
Forest lands reserved or withdrawn
from the public domain of the United
States, all National Forest lands ac-
quired through purchase, exchange, do-
nation, or other means, the National
Grasslands and land utilization
projects administered under title IIT of
the Bankhead-Jones Farm Tennant Act
(50 Stat. 525, 7 U.S.C. 1010-1012), and
other lands, waters or interests therein
which are administered by the Forest
Service or are designated for adminis-
tration through the Forest Service as a
part of the system.

National Forest System road. A forest
road other than a road which has been
authorized by a legally documented
right-of-way held by a State, county,
or other local public road authority.

National Forest System trail. A forest
trail other than a trail which has been
authorized by a legally documented
right-of-way held by a State, county,
or other local public road authority.

Off-highway vehicle. Any motor vehi-
cle designed for or capable of cross-
country travel on or immediately over
land, water, sand, snow, ice, marsh,
swampland, or other natural terrain.

Over-snow wvehicle. A motor vehicle
that is designed for use over snow and
that runs on a track or tracks and/or a
ski or skis, while in use over snow.
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Over-snow vehicle use map. A map re-
flecting roads, trails, and areas des-
ignated for over-snow vehicle use on an
administrative unit or a Ranger Dis-
trict of the National Forest System.

Preconstruction engineering. All work
and expense of preparing for construc-
tion or reconstruction of a forest trans-
portation facility including:

(1) Engineering and economic inves-
tigations, studies, and reports;

(2) Reconnaissance surveys;

(3) Preliminary surveys;

(4) Preliminary location surveys;

(5) Soils, foundations, and materials
investigations, surveys, and tests;

(6) Preliminary and final designs;

(7) Preliminary and final plans, draw-
ings, specifications, and estimates of
quantities and cost;

(8) Final location surveys staked on
the ground; and

(9) Rights-of-way surveys, plans, and
descriptions.

Regional forester. A regional forester
of the Forest Service.

Road. A motor vehicle route over 50
inches wide, unless identified and man-
aged as a trail.

Road and trail 10 percent funds. Funds
available from the permanent appro-
priation ‘‘Roads and Trails for States”
under the Act of March 4, 1913 (37 Stat.
843), as amended; 16 U.S.C. 501.

Road construction or reconstruction.
Supervising, inspecting, actual build-
ing, and incurrence of all costs inci-
dental to the construction or recon-
struction of a road.

Road Decommissioning. Activities that
result in the stabilization and restora-
tion of unneeded roads to a more nat-
ural state.

Temporary road or trail. A road or
trail necessary for emergency oper-
ations or authorized by contract, per-
mit, lease, or other written authoriza-
tion that is not a forest road or trail
and that is not included in a forest
transportation atlas.

Trail. A route 50 inches or less in
width or a route over 50 inches wide
that is identified and managed as a
trail.

Travel management atlas. An atlas
that consists of a forest transportation
atlas and a motor vehicle use map or
maps.
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Unauthorized road or trail. A road or
trail that is not a forest road or trail or
a temporary road or trail and that is
not included in a forest transportation
atlas.

(25 Stat. 357, 26 Stat. 1103, 30 Stat. 35-36, 1233,
38 Stat. 430, 46 Stat. 1421 64 Stat. 82, 72 Stat.
885, as amended, 74 Stat. 215, 78 Stat. 1089; 16
U.S.C. 471, 478, 498, 525, 528, 531, 532, 538, 551,
572, 23 U.S.C. 101, 205, 40 U.S.C. 257, 258a, et
seq., 42 Atty. Gen. Op. No. 7, Comp. Gen. B-
65972, May 19, 1947; 40 Comp. Gen. 372; 41
Comp. Gen. 1; 41 Comp. Gen. 576, and 42
Comp. Gen. 590)

[80 FR 5476, Apr. 16, 1965, as amended at 66
FR 3216, 3217, Jan. 12, 2001; 70 FR 68287, Nov.
9, 2005; 80 FR 4511, Jan. 28, 2015]

§212.2 Forest transportation program.

(a) Travel management atlas. For each
administrative unit of the National
Forest System, the responsible official
must develop and maintain a travel
management atlas, which is to be
available to the public at the head-
quarters of that administrative unit.

(b) Forest transportation atlas. A forest
transportation atlas may be updated to
reflect new information on the exist-
ence and condition of roads, trails, and
airfields of the administrative unit. A
forest transportation atlas does not
contain inventories of temporary
roads, which are tracked by the project
or activity authorizing the temporary
road. The content and maintenance re-
quirements for a forest transportation
atlas are identified in the Forest Serv-
ice directives system.

(¢c) Program of work for the forest trans-
portation system. A program of work for
the forest transportation system shall
be developed each fiscal year in accord-
ance with procedures prescribed by the
Chief.

[62 FR 58654, Oct. 30, 1997, as amended at 66
FR 3216, 3217, Jan. 12, 2001; 70 FR 68288, Nov.
9, 2005; 73 FR 74613, Dec. 9, 2008]

§212.3 Cooperative work.

(a) Cooperative agreements for all
projects which involve financial con-
tributions from cooperators shall be
negotiated, approved, and executed in
accordance with procedures prescribed
by the Chief.

(b) Cooperative funds contributed in
advance shall be deposited in the
United States Treasury to the credit of
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the Forest Service Cooperative Fund
authorized by the Act of June 30, 1914
(38 Stat. 430), as amended; 16 U.S.C. 498,
or the Act of March 3, 1925 (43 Stat.
1132), as amended; 16 U.S.C. 572, which
deposits will be made available for ex-
penditure from the appropriation ‘‘Co-
operative Work, Forest Service.” If a
State, county or other governmental
agency is unable to contribute funds
under the Act of March 3, 1925, as
amended, in advance but is able to pay
its share subsequent to performance of
the work, the subsequent payment of
such funds will be deposited to the
credit of the Forest Service appropria-
tion from which the expenditures were
made or to appropriations for similar
purposes currently available at the
time of deposit.

[26 FR 6360, July 7, 1960. Redesignated at 62
FR 58654, Oct. 30, 1997]

§212.4 Construction and maintenance.

(a) Construction and maintenance
work on forest transportation facilities
with appropriated funds shall be di-
rected to what is necessary and eco-
nomically justified for protection, ad-
ministration, development, and mul-
tiple-use management of the federally
owned lands and resources served.

(b) Preliminary engineering and the
construction and maintenance of forest
transportation facilities shall be per-
formed by force account or let to con-
tract, unless otherwise approved by the
Chief. The contract method shall be
employed for roads and trails in ac-
cordance with section 205(c) of the Act
of August 27, 1958 (72 Stat. 907); 23
U.S.C. 205, and for all other facilities
when it is advantageous and in the in-
terest of the Government.

(c) No construction work shall be
started by force account or let to con-
tract until all necessary rights of way
have been secured, and approved by the
Attorney General, if required, and co-
operative agreements, if any, approved
and executed.

[24 FR 10256, Dec. 18, 1959, as amended at 25
FR 6360, July 7, 1960. Redesignated at 62 FR
58654, Oct. 30, 1997; 66 FR 3216, Jan. 12, 2001]

§212.5 Road system management.

(a) Traffic rules. Rules set forth under
36 CFR part 261 and this section shall
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apply to all National Forest System
roads under the jurisdiction of the For-
est Service except when in conflict
with written agreement.

(1) General. Traffic on roads is subject
to State traffic laws where applicable
except when in conflict with designa-
tions established under subpart B of
this part or with the rules at 36 CFR
part 261.

(2) Specific. The following specific
traffic rules shall apply unless dif-
ferent rules are established in 36 CFR
part 261.

(i) The load, weight, length, height,
and width limitations of vehicles shall
be in accordance with the laws of the
States wherein the road is located.
Greater or lesser limits may be im-
posed and these greater or lesser limits
shall be established as provided in 36
CFR part 261.

(ii) Roads, or segments thereof, may
be restricted to use by certain classes
of vehicles or types of traffic as pro-
vided in 36 CFR part 261. Classes of ve-
hicles may include but are not limited
to distinguishable groupings such as
passenger cars, buses, trucks, motor-
cycles, all-terrain vehicles, 4-wheel
drive vehicles, off-highway vehicles,
and trailers. Types of traffic may in-
clude but are not limited to groupings
such as commercial hauling, recre-
ation, and administrative.

(iii) Roads, or segments thereof, may
be closed to all vehicle use as provided
in 36 CFR part 261.

(iv) Additional rules may be imposed
as provided in 36 CFR part 261.

(b) Road system—(1) Identification of
road system. For each national forest,
national grassland, experimental for-
est, and any other units of the National
Forest System (§212.1), the responsible
official must identify the minimum
road system needed for safe and effi-
cient travel and for administration,
utilization, and protection of National
Forest System lands. In determining
the minimum road system, the respon-
sible official must incorporate a
science-based roads analysis at the ap-
propriate scale and, to the degree prac-
ticable, involve a broad spectrum of in-
terested and affected citizens, other
state and federal agencies, and tribal
governments. The minimum system is
the road system determined to be need-
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ed to meet resource and other manage-
ment objectives adopted in the rel-
evant land and resource management
plan (36 CFR part 219), to meet applica-
ble statutory and regulatory require-
ments, to reflect long-term funding ex-
pectations, to ensure that the identi-
fied system minimizes adverse environ-
mental impacts associated with road
construction, reconstruction, decom-
missioning, and maintenance.

(2) Identification of unneeded roads.
Responsible officials must review the
road system on each National Forest
and Grassland and identify the roads
on lands under Forest Service jurisdic-
tion that are no longer needed to meet
forest resource management objectives
and that, therefore, should be decom-
missioned or considered for other uses,
such as for trails. Decommissioning
roads involves restoring roads to a
more natural state. Activities used to
decommission a road include, but are
not limited to, the following: reestab-
lishing former drainage patterns, stabi-
lizing slopes, restoring vegetation,
blocking the entrance to the road, in-
stalling water bars, removing culverts,
reestablishing drainage-ways, remov-
ing unstable fills, pulling back road
shoulders, scattering slash on the road-
bed, completely eliminating the road-
bed by restoring natural contours and
slopes, or other methods designed to
meet the specific conditions associated
with the unneeded road. Forest offi-
cials should give priority to decommis-
sioning those unneeded roads that pose
the greatest risk to public safety or to
environmental degradation.

(c) Cost recovery on National Forest
System roads. The Chief may determine
that a share of the cost of acquisition,
construction, reconstruction, improve-
ment, or maintenance of a road, or seg-
ment thereof, used or to be used for
commercial hauling of non-Federal for-
ests products and other non-Federal
products, commodities and materials,
should be borne by the owners or haul-
ers thereof. The Chief may condition
the permission to use a road, or seg-
ment thereof, upon payment to the
United States of the proportionate
share of the cost and bearing propor-
tionate maintenance as determined to
be attributable to the owner’s or haul-
er’s use in accordance with §212.9. This
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condition to use roads would apply
where the owners or haulers:

(1) Have not shared in the cost of ac-
quisition, construction, reconstruction,
or improvements, and

(2) Have not made contributions to
pay their proportionate share of the
costs.

(d) Maintenance and reconstruction of
National Forest System roads by users—
(1) Maintenance. The Chief may require,
but not in conflict with an existing
permit, easement, contract, or other
agreement, the user or users of a road,
including purchasers of Government
timber and other products, to maintain
the roads in a satisfactory condition
commensurate with the particular use
requirements of each. The maintenance
to be borne by each user shall be pro-
portionate to total use and no indi-
vidual user shall be required to perform
or bear the costs of maintenance other
than that commensurate with his use.

(2) Reconstruction. The Chief may re-
quire, but not in conflict with an exist-
ing permit, easement, contract, or
other agreement, the user or users of a
road to reconstruct it when, at the
time the use is requested, reconstruc-
tion is determined to be necessary to
accommodate his use.

(3) Deposits in lieu of performance. If
the maintenance or reconstruction
cannot be so provided or if the Chief
determines that maintenance or recon-
struction by a user would not be prac-
tical, the Chief may require that suffi-
cient funds be deposited by the user to
provide his portion of the total mainte-
nance or reconstruction costs. Deposits
made to cover maintenance or recon-
struction of roads shall be used for the
purposes deposited, except that:

(i) Deposits received for work on ad-
jacent and overlapping areas may be
combined when it is the most prac-
ticable and efficient manner of per-
forming the work, and cost thereof
may be determined by estimates, and

(ii) Unexpended balances upon ac-
complishment of the purposes for
which deposited shall be transferred to
miscellaneous receipts or refunded.

(e) Deposits for making delayed pay-
ments to cooperator. Any fees or other
collections received by the Chief under
the terms of an agreement or other
document providing for delayed pay-
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ments to the Government’s cooperator
for use of a road shall be placed in a
fund available for making these pay-
ments.

[39 FR 27649, July 31, 1974, as amended at 42
FR 2957, Jan. 14, 1977; 43 FR 20007, May 10,
1978; 62 FR 58654, Oct. 30, 1997. Redesignated
and amended at 62 FR 58654, Oct. 30, 1997; 66
FR 3217, Jan. 12, 2001; 70 FR 68288, Nov. 9,
2005]

§212.6 Ingress and egress.

(a) Policy in acquiring and granting ac-
cess. To assure effective protection,
management, and utilization of lands
administered by the Forest Service and
intermingled and adjacent private and
public lands, and for the use and devel-
opment of the resources upon which
communities within or adjacent to the
National Forests are dependent, the
Chief shall as promptly as is feasible
obtain needed access thereto and shall
grant appropriate access across Na-
tional Forest and other lands and ease-
ments administered by the Forest
Service to intermingled or adjacent
landowners. Construction, reconstruc-
tion or maintenance of a road or high-
way requires written authorization.

(b) Actual settlers and other persons re-
siding within the National Forests and
other areas administered by the Forest
Service. Actual settlers and other per-
sons residing within the National For-
ests and other areas administered by
the Forest Service shall be permitted
ingress and egress over the same and
use of existing National Forest System
roads and trails in order to reach their
homes and to utilize their property:
Provided, such ingress and egress or
use shall conform to rules and regula-
tions governing the protection and ad-
ministration of the lands and the roads
or trails to be used.

(c) Others. Entering upon the Na-
tional Forests and other lands adminis-
tered by the Forest Service and use of
existing National Forest System roads
and trails shall be permitted for all
proper and lawful purposes subject to
compliance with rules and regulations
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governing the lands and the roads or
trails to be used.

(25 Stat. 357, 26 Stat. 1103, 30 Stat. 35-36, 1233
38 Stat. 430, 46 Stat. 1421, 64 Stat. 82, 72 Stat.
885; as amended, 74 Stat. 215, 78 Stat. 1089; 16
U.S.C. 471, 478, 498, 525, 528-531, 532, 538, 551,
572, 23 U.S.C. 101, 205, 40 U.S.C. 257, 258a et
seq.; 42 Atty. Gen. Op. No. 7; Comp. Gen. B-
65972, May 19, 1947; 40 Comp. Gen. 372; 41
Comp. Gen. 1; 41 Comp. Gen. 576, and 42
Comp. Gen. 590)

[40 FR 52611, Nov. 11, 1975, as amended at 42
FR 2957, Jan. 14, 1977. Redesignated at 62 FR
58654, Oct. 30, 1997; 66 FR 3217, Jan. 12, 2001]

§212.7 Access procurement by the
United States.

(a) Existing or proposed forest roads
that are or will be part of a transportation
system of a State, county, or other local
public road authority. Forest roads that
are or will be part of a transportation
system of a State, county, or other
local public road authority and are on
rights-of-way held by a State, county,
or other local public road authority
may be constructed, reconstructed, im-
proved, or maintained by the Forest
Service when there is an appropriate
agreement with the State, county, or
other local public road authority under
23 U.S.C. 205 and the construction, re-
construction, improvement, or mainte-
nance is essential to provide safe and
economical access to National Forest
System lands.

(b) Acquisition of easements and rights
of use. Except as otherwise provided in
the regulations of this part, easements
for road and trail construction across
non-Federal lands and easements or
rights of use over non-Federal roads
and trails will be acquired in the name
of the United States of America and its
assigns. The easements or rights of use
may be acquired by purchase, con-
demnation, donation, or as a reciprocal
for permits or easements for roads or
trails to be constructed or for ease-
ments over or permits to use existing
roads or trails.

(c) Methods of compensation for ease-
ments and rights of use acquired by the
United States. Compensation in nego-
tiated acquisitions may be:

(1) By payment from appropriated
funds;

(2) Pursuant to reservation in the
grant of easement to the United States
whereby the grantor reserves the right
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to require haulers of Federal timber or
other Federal products over the road
conveyed or thereafter constructed by
the grantor to make payments to the
grantor in accordance with the terms
of the reservation;

(3) By granting reciprocal rights; or

(4) By a combination of these meth-
ods.

(d) Cooperative construction and use
agreements. Where areas, partly lands
administered by the Forest Service and
partly private or other ownership are
undeveloped or inadequately developed
by roads, the Chief will, to the extent
feasible and advantageous to the
United States, join in planning, con-
structing, reconstructing, improving,
maintaining, and using an adequate
road system on the basis of each party
bearing the proportion of the cost at-
tributable to the anticipated benefits
as set forth in §212.9.

(e) Condemnation. Where access
across non-Federal land or over a non-
Federal road or trail cannot be ob-
tained through negotiations with rea-
sonable promptness, condemnation will
be undertaken.

(f) Access over mon-Federal land and
use of mon-Federal roads or trails on a
temporary basis. The Chief may nego-
tiate a temporary agreement for access
over non-Federal land and for use of an
existing non-Federal road or trail
where there is immediate need for tem-
porary access for limited purposes that
can be economically met by such pro-
cedure, or where the foreseeable need
does not justify the expenditures nec-
essary to provide a permanent road or
trail.

(g) Use and control of interests in roads,
trails, and easements acquired by the
United States. Interests in roads, trails,
and easements acquired by the United
States shall be under the control of the
United States, subject to approved res-
ervations, limitations and other provi-
sions set forth in the easement, permit,
or other indenture. This control by the
United States may include restricting
or conditioning the use of the interest
owned by the United States in the



Forest Service, USDA
road, trail, or easement where nec-
essary.

(25 Stat. 357, 26 Stat. 1103, 30 Stat. 35-36, 1233,
38 Stat. 430, 46 Stat. 1421, 64 Stat. 82, 72 Stat.
885, as amended, 74 Stat. 215, 78 Stat. 1089; 16
U.S.C. 471, 478, 498, 525, 528-531, 532, 551, 572, 23
U.S.C. 101, 205, 40 U.S.C. 257, 258a et seq.; 42
Atty. Gen. Op. No. 7; Comp. Gen. B-65972,
May 19, 1947; 40 Comp. Gen. 372; 41 Comp.
Gen. 1; 41 Comp. Gen. 576, and 42 Comp. Gen.
590)

[30 FR 5476, Apr. 16, 1965, as amended at 39
FR 27650, July 31, 1974; 62 FR 58654, Oct. 30,
1997. Redesignated and amended at 62 FR
58654, Oct. 30, 1997; 66 FR 3217, Jan. 12, 2001; 70
FR 68288, Nov. 9, 2005]

§212.8 Permission to cross lands and
easements owned by the United
States and administered by the For-
est Service.

(a) Permission to construct or use roads
across lands and assignable easements
owned by the United States and adminis-
tered by the Forest Service. If a recip-
rocal benefit is needed by the United
States, permission to construct or use
a road across lands and across assign-
able easements owned by the United
States and administered by the Forest
Service will be conditioned, except as
provided in this section, for any appli-
cant who seeks a permit to construct
or use a road across the same, upon the
grant to the United States of a recip-
rocal benefit. Such benefit shall bear:

(1) A reasonable relation to the man-
agement of lands administered by the
Forest Service; and

(2) A value substantially similar to
the value of the estate or interest in
lands or easements applied for. In those
instances where the values of the inter-
ests needed by the United States ex-
ceed those applied for by the applicant,
the additional interests required by the
United States will be acquired as pro-
vided in §212.7(b) and (c). Where values
needed by the applicant exceed those
needed by the United States, the dif-
ference in values will be determined
under principles set forth below and in
§§212.5(c) and 212.9. If a reciprocal ben-
efit is not needed by the United States,
or the applicant shows good cause why
the reciprocal benefit needed by the
United States cannot or should not be
granted by him, or the applicant de-
clines to grant the reciprocal benefit
requested by the United States or if a
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bona fide emergency exists, permission
to construct or use a road across lands
owned by the United States may be
conditioned for any applicant upon rea-
sonable charges and all other terms
and conditions required by the Chief to
protect the interests of the United
States. Permits for such road construc-
tion or use will be non-exclusive and
will be conditioned upon compliance
with their terms and conditions and
with the rules and regulations gov-
erning the protection and administra-
tion of the lands and those applicable
to such roads.

(b) [Reserved]

(c) Replacement of prior grants. (1)
Upon application to the Chief, an ease-
ment under the Act of March 3, 1899 (30
Stat. 1233, 16 U.S.C. 525), shall be re-
placed by an easement under paragraph
(d) of this section.

(2) Upon application to the Chief, an
easement shall be granted under para-
graph (d) of this section as a replace-
ment for any stipulations for ingress
and egress issued under the Act of June
4, 1897 or permit or other document evi-
dencing the applicant’s right to use a
road: Provided, The applicant has met
the requirements for obtaining such
easement as set forth in paragraph (d)
of this section.

(d) Easements for roads crossing lands
or easements administered by the Forest
Service. (1) Applications for permanent
or temporary easements for specified
periods or otherwise to be granted
under the Act of October 13, 1964 (78
Stat. 1039, 16 U.S.C. 533), over lands or
easements administered by the Forest
Service, or over roads thereon will be
approved by the Chief for those appli-
cants who have conveyed or provided
appropriate easements over roads, as-
signable easements and lands owned or
controlled by them to the United
States of America and its assigns and
who have already constructed, or will,
as scheduled by agreement, construct
their proportionate share of the road or
road system of which the segments de-
scribed in the application are parts.
The Chief, after approval of the appli-
cation and the grant of the easement,
will cause the same to be entered in
the records of the Forest Service, and
delivered to the applicant.
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(2) Notwithstanding paragraph (d)(1)
of this section, the Chief may grant to
the applicant a permanent or tem-
porary easement for specified periods
or otherwise upon such exchange of
easements or share-cost arrangement
or other reasonable consideration as he
may deem appropriate.

(3) The Chief may grant to a State or
local subdivision thereof; easements
for roads over lands or easements ad-
ministered by the Forest Service and
over roads thereon, when the roads
thereon or roads to be constructed
thereon will serve said lands and are,
or will become a part of the road sys-
tem maintained by such State or local
subdivision for general public use: Pro-
vided, That easements shall not be
granted under authority of this act (78
Stat. 1089), 16 U.S.C. 533 which may be
granted under the Highway Act (72
Stat. 916, 23 U.S.C. 317), as amended.
The easements shall contain such pro-
visions, terms, and conditions as the
Chief may determine are necessary to
retain and protect the interests needed
by the United States.

(4) All instruments affecting perma-
nent interests in land executed pursu-
ant to this paragraph (d) of this section
shall be recorded in each county where
the lands are located. Copies of all in-
struments affecting interests in lands
reserved from public domain shall be
furnished by the Chief to the Secretary
of the Interior.

(5)(1) The Chief may revoke any ease-
ment granted under the provisions of
the Act of October 13, 1964 (78 Stat.
1089, 16 U.S.C. 534):

(A) By consent of the owner of the
easement;

(B) By condemnation; or

(C) Upon abandonment after a 5-year
period of nonuse by the owner of the
easement.

(ii) Before any easement is revoked
upon abandonment, the owner of the
easement shall be given notice and,
upon the owner’s request made within
60 days after receipt of the notice, shall
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be given an appeal in accordance with
the provisions of 36 CFR part 214.

(25 Stat. 357, 26 Stat. 1103, 30 Stat. 35-36, 1233,
38 Stat. 430, 46 Stat. 1421, 64 Stat. 82, 72 Stat.
885, as amended, 74 Stat. 215, 78 Stat. 1089; 16
U.S.C. 471, 478, 498, 525, 528-531, 532, 538, 551,
572, 23 U.S.C. 101, 205, 40 U.S.C. 257, 258a et
seq.; 42 Atty. Gen. Op. No. 7; Comp. Gen. B-
65972, May 19, 1947; 40 Comp. Gen. 372; 41
Comp. Gen. 1; 41 Comp. Gen. 576, and 42
Comp. Gen. 590)

[30 FR 5476, Apr. 16, 1965, as amended at 39
FR 27650, July 31, 1974; 48 FR 28638, June 23,
1983. Redesignated and amended at 62 FR
58654, Oct. 30, 1997; 78 FR 33717, June 5, 2013]

§212.9 Principles for sharing use of
roads.

The use of roads under arrangements
for sharing costs or performance shall
be in accordance with the following:

(a) Road improvement. Use of a road
for commercial hauling, except occa-
sional or minor amounts, will be condi-
tioned upon improvement or supple-
mental construction of the road to
safety and economically serve the con-
templated use, unless the Chief deter-
mines that the safety and economy of
the established and foreseeable use by
the United States, its users and co-
operators will not be impaired by the
use for which application is being
made. With the consent of the Chief
the applicant may deposit funds in the
estimated amount required for the im-
provements or supplemental construc-
tion in lieu of performance. Such funds
will be used by the Forest Service to do
the planned work. The cost of the im-
provements or supplemental construc-
tion will be taken into account in de-
termining any otherwise required con-
tribution to cover the proportionate
share of the cost of road acquisition,

construction, reconstruction or im-
provement attributable to the use.
(b) Corresponding benefits. Cor-

responding benefits which may be ac-
cepted by the Chief for sharing road
use will be those which bear a reason-
able relation to the management of
lands administered by the Forest Serv-
ice. They may be in the form of:

(1) Deposit of funds with the Forest
Service for use in paying the cost of
road construction, reconstruction, or
improvement to be borne by the user;
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(2) The grant of a reciprocal right of
substantially similar value to the road
use sought;

(3) Construction, reconstruction, or
improvement by applicant of a road
needed for access to and use of lands
administered by the Forest Service; or
(4) any combination of these.

(c) Cost determinations for roads coop-
eratively constructed under agreements.
When roads are constructed under co-
operative agreements to meet mutual
needs of the United States and others
for access, determinations of the shares
of costs to be borne by the United
States and the cooperating parties will
include consideration of:

(1) The standard of road required for
the planned hauling;

(2) The share of planned use;

(3) The location and volume of tribu-
tary timber owned by each party and
expected to be hauled over the road or
roads;

(4) The tributary areas owned or con-
trolled by each party;

(5) Expected use by the public; and

(6) Other appropriate considerations.

(d) Cost recovery by the United States
from others. When roads are used under
permit for commercial hauling instead
of under cooperative agreement, any
cost to be recovered by the United
States will be calculated in proportion
to the planned use of the road. The
road cost used in such calculation will
be the amount or estimated amount ex-
pended in the acquisition, construc-
tion, reconstruction, and improvement
of that capacity of the road required to
serve the use needs of all parties that
are or reasonably can be expected to
use the road. The road costs shall not
exceed the replacement value of the
road. Such road share-cost payments
will be through deposits in advance of
use unless the user provides a payment
bond satisfactory to the Chief guaran-
teeing that payments will be made
promptly upon billing by the Forest
Service.

(e) Cost sharing with a cooperator. The
costs to achieve the agreed upon road
or road system may be met by:

(1) Use of appropriated funds;

(2) Construction, reconstruction, or
improvement of roads or segments of
roads by purchasers of products from
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lands administered by the Forest Serv-
ice or other users;

(3) Use of deposits made by coop-
erator with the Forest Service to cover
cooperator’s agreed share;

(4) Agreement with cooperator pursu-
ant to which cooperator does more
than his agreed share of constructing,
reconstructing, or improving a road
and recovers costs incurred in excess of
his agreed share by charging pur-
chasers of products from lands admin-
istered by the Forest Service an equi-
table amount within the limits and to
the total amount specified in the
agreement; or

(56) A combination of the aforemen-
tioned methods.

(f) Road maintenance and resurfacing.
Cooperators will share the road main-
tenance and resurfacing costs under
suitable agreements to perform, ar-
range for performance by others, or by
making deposits with the Forest Serv-
ice which will be used to pay the cost
of work necessary to keep such roads
in satisfactory condition commensu-
rate with use requirements of each co-
operator. No cooperator shall be re-
quired to perform or bear such costs
other than those occasioned by its indi-
vidual use. Other users will bear costs
in accordance with §212.5(d).

(g) Interests to be acquired by the
United States in roads or easements there-
for. Where the United States is to bear
or share the cost of constructing or im-
proving, or acquiring a road system, a
road, or a segment thereof, or acquires
an easement therefor, the interest ac-
quired will:

(1) Be for perpetual use unless the
road use falls within the limited class-
es where temporary roads or roads for
limited periods are acceptable;

(2) Provide adequately for foreseeable
management, protection, and utiliza-
tion needs of lands administered by the
Forest Service and intermingled and
adjacent private and public lands and
for the use and development of the re-
sources upon which communities with-
in or adjacent to the National Forest
are dependent; and

(3) not be subject to conditions, res-
ervations, or convenants unrelated to
the road use, or which seek or might
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tend to direct or limit policies and pro-
cedures for management of lands ad-
ministered by the Forest Service.

(25 Stat. 357, 26 Stat. 1103, 30 Stat. 35-36, 1233,
38 Stat. 430, 46 Stat. 1421, 64 Stat. 82, 72 Stat.
885, as amended, 74 Stat. 215, 78 Stat. 1089; 16
U.S.C. 471, 478, 498, 525, 528-531, 532, 538, 551,
572, 23 U.S.C. 101, 205, 40 U.S.C. 257, 258a et
seq.; 42 Atty. Gen. Op. No. 7; Comp. Gen. B-
65972, May 19, 1947; 40 Comp. Gen. 372; 41
Comp. Gen. 1; 41 Comp. Gen. 576, and 42
Comp. Gen. 590)

[30 FR 5478, Apr. 16, 1965, as amended at 39
FR 27650, July 31, 1974. Redesignated and
amended at 62 FR 58654, Oct. 30, 1997]

§212.10 Maximum economy National
Forest System roads.

The Chief may acquire, construct, re-
construct, improve, and maintain Na-
tional Forest System roads within and
near the National Forests and other
lands administered by the Forest Serv-
ice in locations and according to speci-
fications which will permit maximum
economy in harvesting timber from
such lands tributary to such roads and
at the same time meet the require-
ments for protection, development, and
management thereof and for utilization
of the other resources thereof. Financ-
ing of such roads may be accom-
plished—

(a) By the Chief utilizing appro-
priated funds,

(b) By requirements on purchasers of
National Forest timber and other prod-
ucts, including provisions for amortiza-
tion of road costs in contracts,

(c) By cooperative financing with
other public agencies and with private
agencies or persons, or

(d) By a combination of these meth-
ods, provided that where roads are to
be constructed at a higher standard
than the standard—consistent with ap-
plicable environmental laws and regu-
lations—that is sufficient for har-
vesting and removal of National Forest
timber and other products covered by a
particular sale, the purchaser of the
timber and other products shall not be
required to bear the part of the cost
necessary to meet the higher standard,
and the Chief may make such arrange-
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ments to achieve this end as may be
appropriate.

(25 Stat. 357, 26 Stat. 1103, 30 Stat. 35-36, 1233,
38 Stat. 430, 46 Stat. 1421, 64 Stat. 82, 72 Stat.
885, as amended, 74 Stat. 215, 78 Stat. 1089; 16
U.S.C. 471, 478, 498, 525, 528-531, 532, 538, 551,
572, 23 U.S.C. 101, 205, 40 U.S.C. 257, 258a et
seq.; 42 Atty. Gen. Op. No. 7; Comp. Gen. B-
65972, May 19, 1947; 40 Comp. Gen. 372; 41
Comp. Gen. 1; 41 Comp. Gen. 576, and 42
Comp. Gen. 590)

[30 FR 5479, Apr. 16, 1965. Redesignated at 62
FR 58654, Oct. 30, 1997; 66 FR 3217, Jan. 12,
2001; 70 FR 68288, Nov. 9, 2005]

§§212.11-212.20 [Reserved]

§212.21 Pacific Crest National Scenic
Trail.

The Pacific Crest National Scenic
Trail as defined by the National Trails
Systems Act, 82 Stat. 919, shall be ad-
ministered primarily as a footpath and
horseback riding trail by the Forest
Service in consultation with the Sec-
retary of the Interior. The use of mo-
torized vehicles may be authorized by
the Federal Agency administering the
segment of trail involved when use of
such vehicles is necessary to meet
emergencies or to enable landowners or
land users to have reasonable access to
their lands or timber rights.

(82 Stat. 919 (16 U.S.C. 1241 et seq.))
[43 FR 20007, May 10, 1978]

Subpart B—Designation of Roads,
Trails, and Areas for Motor Ve-
hicle Use

AUTHORITY: 7 U.S.C. 1011(f), 16 U.S.C. 551,
E.O. 11644, 11989 (42 FR 26959).

SOURCE: 70 FR 68288, Nov. 9, 2005, unless
otherwise noted.

§212.50 Purpose,
tions.

scope, and defini-

(a) Purpose. This subpart provides for
a system of National Forest System
roads, National Forest System trails,
and areas on National Forest System
lands that are designated for motor ve-
hicle use. After these roads, trails, and
areas are designated, motor vehicle
use, including the class of vehicle and
time of year, not in accordance with
these designations is prohibited by 36
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CFR 261.13. Motor vehicle use off des-
ignated roads and trails and outside
designated areas is prohibited by 36
CFR 261.13.

(b) Scope. The responsible official
may incorporate previous administra-
tive decisions regarding travel manage-
ment made under other authorities, in-
cluding designations and prohibitions
of motor vehicle use, in designating
National Forest System roads, Na-
tional Forest System trails, and areas
on National Forest System lands for
motor vehicle use under this subpart.

(c) For definitions of terms used in
this subpart, refer to §212.1 in subpart
A of this part.

§212.51 Designation of roads,
and areas.

(a) General. Motor vehicle use on Na-
tional Forest System roads, on Na-
tional Forest System trails, and in
areas on National Forest System lands
shall be designated by vehicle class
and, if appropriate, by time of year by
the responsible official on administra-
tive units or Ranger Districts of the
National Forest System, provided that
the following vehicles and uses are ex-
empted from these designations:

(1) Aircraft;

(2) Watercraft;

(8) Over-snow vehicles (see §212.81);

(4) Limited administrative use by the
Forest Service;

(5) Use of any fire, military, emer-
gency, or law enforcement vehicle for
emergency purposes;

(6) Authorized use of any combat or
combat support vehicle for national de-
fense purposes;

(7) Law enforcement response to vio-
lations of law, including pursuit; and

(8) Motor vehicle use that is specifi-
cally authorized under a written au-
thorization issued under Federal law or
regulations.

(b) Motor wvehicle wuse for dispersed
camping or big game retrieval. In desig-
nating routes, the responsible official
may include in the designation the
limited use of motor vehicles within a
specified distance of certain forest
roads or trails where motor vehicle use
is allowed, and if appropriate within
specified time periods, solely for the
purposes of dispersed camping or re-
trieval of a downed big game animal by

trails,
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an individual who has legally taken
that animal.

[70 FR 68288, Nov. 9, 2005, as amended at 73
FR 74613, Dec. 9, 2008]

§212.52 Public involvement.

(a) General. The public shall be al-
lowed to participate in the designation
of National Forest System roads, Na-
tional Forest System trails, and areas
on National Forest System lands and
revising those designations pursuant to
this subpart. Advance notice shall be
given to allow for public comment,
consistent with agency procedures
under the National Environmental Pol-
icy Act, on proposed designations and
revisions. Public notice with no further
public involvement is sufficient if a
National Forest or Ranger District has
made previous administrative deci-
sions, under other authorities and in-
cluding public involvement, which re-
strict motor vehicle use over the entire
National Forest or Ranger District to
designated routes and areas, and no
change is proposed to these previous
decisions and designations.

(b) Absence of public involvement in
temporary, emergency closures—(1) Gen-
eral. Nothing in this section shall alter
or limit the authority to implement
temporary, emergency closures pursu-
ant to 36 CFR part 261, subpart B, with-
out advance public notice to provide
short-term resource protection or to
protect public health and safety.

(2) Temporary, emergency closures
based on a determination of considerable
adverse effects. If the responsible offi-
cial determines that motor vehicle use
on a National Forest System road or
National Forest System trail or in an
area on National Forest System lands
is directly causing or will directly
cause considerable adverse effects on
public safety or soil, vegetation, wild-
life, wildlife habitat, or cultural re-
sources associated with that road,
trail, or area, the responsible official
shall immediately close that road,
trail, or area to motor vehicle use until
the official determines that such ad-
verse effects have been mitigated or
eliminated and that measures have
been implemented to prevent future re-
currence. The responsible official shall
provide public notice of the closure
pursuant to 36 CFR 261.51, including
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reasons for the closure and the esti-
mated duration of the closure, as soon
as practicable following the closure.

§212.53 Coordination with Federal,
State, county, and other local gov-
ernmental entities and tribal gov-
ernments.

The responsible official shall coordi-
nate with appropriate Federal, State,
county, and other local governmental
entities and tribal governments when
designating National Forest System
roads, National Forest System trails,
and areas on National Forest System
lands pursuant to this subpart.

§212.54 Revision of designations.

Designations of National Forest Sys-
tem roads, National Forest System
trails, and areas on National Forest
System lands pursuant to §212.51 may
be revised as needed to meet changing
conditions. Revisions of designations
shall be made in accordance with the
requirements for public involvement in
§212.52, the requirements for coordina-
tion with governmental entities in
§212.53, and the criteria in §212.55, and
shall be reflected on a motor vehicle
use map pursuant to §212.56.

§212.55 Criteria for designation of
roads, trails, and areas.

(a) General criteria for designation of
National Forest System roads, National
Forest System trails, and areas on Na-
tional Forest System lands. In desig-
nating National Forest System roads,
National Forest System trails, and
areas on National Forest System lands
for motor vehicle use, the responsible
official shall consider effects on Na-
tional Forest System natural and cul-
tural resources, public safety, provi-
sion of recreational opportunities, ac-
cess needs, conflicts among uses of Na-
tional Forest System lands, the need
for maintenance and administration of
roads, trails, and areas that would
arise if the uses under comnsideration
are designated; and the availability of
resources for that maintenance and ad-
ministration.

(b) Specific criteria for designation of
trails and areas. In addition to the cri-
teria in paragraph (a) of this section, in
designating National Forest System
trails and areas on National Forest
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System lands, the responsible official
shall consider effects on the following,
with the objective of minimizing:

(1) Damage to soil, watershed, vege-
tation, and other forest resources;

(2) Harassment of wildlife and signifi-
cant disruption of wildlife habitats;

(3) Conflicts between motor vehicle
use and existing or proposed rec-
reational uses of National Forest Sys-
tem lands or neighboring Federal
lands; and

(4) Conflicts among different classes
of motor vehicle uses of National For-
est System lands or neighboring Fed-
eral lands.

In addition, the responsible official
shall consider:

(5) Compatibility of motor vehicle
use with existing conditions in popu-
lated areas, taking into account sound,
emissions, and other factors.

(c) Specific criteria for designation of
roads. In addition to the criteria in
paragraph (a) of this section, in desig-
nating National Forest System roads,
the responsible official shall consider:

(1) Speed, volume, composition, and
distribution of traffic on roads; and

(2) Compatibility of wvehicle class
with road geometry and road surfacing.

(d) Rights of access. In making des-
ignations pursuant to this subpart, the
responsible official shall recognize:

(1) Valid existing rights; and

(2) The rights of use of National For-
est System roads and National Forest
System trails under §212.6(b).

(e) Wilderness areas and primitive
areas. National Forest System roads,
National Forest System trails, and
areas on National Forest System lands
in wilderness areas or primitive areas
shall not be designated for motor vehi-
cle use pursuant to this section, unless,
in the case of wilderness areas, motor
vehicle use is authorized by the appli-
cable enabling legislation for those
areas.

§212.56 Identification of designated
roads, trails, and areas.

Designated roads, trails, and areas
shall be identified on a motor vehicle
use map. Motor vehicle use maps shall
be made available to the public at the
headquarters of corresponding adminis-
trative units and Ranger Districts of
the National Forest System and, as
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soon as practicable, on the website of
corresponding administrative units and
Ranger Districts. The motor vehicle
use maps shall specify the classes of ve-
hicles and, if appropriate, the times of
year for which use is designated.

§212.57 Monitoring of effects of motor
vehicle use on designated roads and
trails and in designated areas.

For each administrative unit of the
National Forest System, the respon-
sible official shall monitor the effects
of motor vehicle use on designated
roads and trails and in designated
areas under the jurisdiction of that re-
sponsible official, consistent with the
applicable land management plan, as
appropriate and feasible.

Subpart C—Over-Snow Vehicle
Use

AUTHORITY: 7 U.S.C. 1011(f), 16 U.S.C. 551,
E.O. 11644, 11989 (42 FR 26959).

SOURCE: 70 FR 68290, Nov. 9, 2005, unless
otherwise noted.

§212.80 Purpose, and defini-

tions.

scope,

(a) Purpose. This subpart provides for
a system of National Forest System
roads, National Forest System trails,
and areas on National Forest System
lands that are designated for over-snow
vehicle use. After these roads, trails,
and areas are designated, over-snow ve-
hicle use not in accordance with these
designations is prohibited by 36 CFR
261.14. Over-snow vehicle use off des-
ignated roads and trails and outside
designated areas is prohibited by 36
CFR 261.14.

(b) Scope. The Responsible Official
may incorporate previous administra-
tive decisions regarding over-snow ve-
hicle use made under other authorities
in designating National Forest System
roads, National Forest System trails,
and areas on National Forest System
lands for over-snow vehicle use under
this subpart.

(c) Definitions. For definitions of
terms used in this subpart, refer to
§212.1.

[80 FR 4511, Jan. 28, 2015]
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§212.81 Over-snow vehicle use.

(a) General. Over-snow vehicle use on
National Forest System roads, on Na-
tional Forest System trails, and in
areas on National Forest System lands
shall be designated by the Responsible
Official on administrative units or
Ranger Districts, or parts of adminis-
trative units or Ranger Districts, of
the National Forest System where
snowfall is adequate for that use to
occur, and, if appropriate, shall be des-
ignated by class of vehicle and time of
year, provided that the following uses
are exempted from these decisions:

(1) Limited administrative use by the
Forest Service;

(2) Use of any fire, military, emer-
gency, or law enforcement vehicle for
emergency purposes;

(3) Authorized use of any combat or
combat support vehicle for national de-
fense purposes;

(4) Law enforcement response to vio-
lations of law, including pursuit; and

(5) Over-snow vehicle use that is spe-
cifically authorized under a written au-
thorization issued under Federal law or
regulations.

(b) Previous over-snow vehicle deci-
sions. Public notice with no further
public involvement is sufficient if an
administrative unit or a Ranger Dis-
trict has made previous administrative
decisions, under other authorities and
including public involvement, which
restrict over-snow vehicle use to des-
ignated routes and areas over the en-
tire administrative unit or Ranger Dis-
trict, or parts of the administrative
unit or Ranger District, where snowfall
is adequate for OSV use to occur, and
no change is proposed to these previous
decisions.

(c) Identification of roads, trails, and
areas for over-snow vehicle use. Designa-
tion of National Forest System roads,
National Forest System trails, and
areas on National Forest System lands
for over-snow vehicle use shall be re-
flected on an over-snow vehicle use
map. Over-snow vehicle use maps shall
be made available to the public at
headquarters of corresponding adminis-
trative units and Ranger Districts of
the National Forest System and, as
soon as practicable, on the Web site of
the corresponding administrative units
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and Ranger Districts. Over-snow vehi-
cle use maps shall specify the classes of
vehicles and the time of year for which
use is designated, if applicable.

(d) Decision-making process. Except as
modified in paragraph (b) of this sec-
tion, the requirements governing des-
ignation of National Forest System
roads, National Forest System trails,
and areas on National Forest System
lands in §§212.52 (public involvement),
212.53 (coordination), 212.54 (revision),
212.55 (designation criteria (including
minimization)), and 212.57 (moni-
toring), shall apply to decisions made
under this subpart. In making deci-
sions under this subpart, the Respon-
sible Official shall recognize the provi-
sions concerning rights of access in
sections 811(b) and 1110(a) of the Alaska
National Interest Lands Conservation
Act (16 U.S.C. 3121(b) and 3170(a), re-
spectively).

[80 FR 4511, Jan. 28, 2015]

PART 213—ADMINISTRATION OF
LANDS UNDER TITLE Il OF THE
BANKHEAD-JONES FARM TENANT
ACT BY THE FOREST SERVICE

Sec.

213.1 Designation, administration, and de-
velopment of National Grasslands.

213.2 Authority for Chief, Forest Service, to
group, define, and name national grass-
lands.

213.3 Protection, occupancy, use, adminis-
tration, and exercise of reservations.
213.4 Prior rules and regulations super-

seded.

AUTHORITY: 50 Stat. 525, as amended; 7
U.S.C. 1010-1012.

§213.1 Designation, administration,
and development of National Grass-
lands.

(a) The land utilization projects ad-
ministered by Department of Agri-
culture designated in paragraph (e) of
this section hereafter shall be named
and referred to as National Grasslands.

(b) The National Grasslands shall be
a part of the National Forest system
and permanently held by the Depart-
ment of Agriculture for administration
under the provisions and purposes of
title IIT of the Bankhead-Jones Farm
Tenant Act.
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(c) The National Grasslands shall be
administered under sound and progres-
sive principles of land conservation and
multiple use, and to promote develop-
ment of grassland agriculture and sus-
tained-yield management of the forage,
fish and wildlife, timber, water and rec-
reational resources in the areas of
which the National Grasslands are a
part.

(d) In the administration of the Na-
tional Grasslands the resources shall
be managed so as to maintain and im-
prove soil and vegetative cover, and to
demonstrate sound and practical prin-
ciples of land use for the areas in which
they are located. The Chief of the For-
est Service shall, to the extent such ac-
tion is feasible provide that policies for
management of the Federally-owned
lands exert a favorable influence for se-
curing sound land conservation prac-
tices on associated private lands.

(e) National Grasslands in the fol-
lowing States and counties are hereby
grouped and designated as indicated:

State in which Counties where lo-

gr?osgﬁgg is National grassland cated

California ...... Butte Valley ... Siskiyou.

Colorado ....... Pawnee ..... Weld.

Comanche . Baca, Los Animas,
Otero.

Idaho Curlew Oneida, Power.

Kansas .......... Cimarron ... Morton, Stevens.

Nebraska ...... Oglala .... Dawes, Sioux.

New Mexico .. | Kiowa .... Colfax, Harding, Mora,
Union.

North Dakota | Cedar River ... Grant, Sioux.

Sheyenne .. Ransom, Richland.
Little Missoul Billings, Golden Valley,
McKenzie, Slope.
Oklahoma ..... Rita Blanca ... Cimarron.
Oklahoma- Black Kettle ... Roger Mills (Okla.),
Texas. Hemphill (Tex.).

Oregon .......... Crooked River ....... Jefferson.

South Dakota | Buffalo Gap ........... Custer, Fall River,
Jackson, Pen-
nington.

Grand River .......... Corson, Perkins,
Ziebach.
Fort Pierre ............. Jones, Lyman, Stanley.

Texas .......... Lyndon B. Johnson | Montague, Wise.

Rita Blanca ........... | Dallas.
Caddo Fannin.
McClellan Creek ... | Gray.
Wyoming ....... Thunder Basin ...... Campbell, Converse,

Crook, Niobrara,
Weston.

[26 FR 5845, June 24, 1960, as amended at 27
FR 12217, Dec. 11, 1962; 28 FR 6268, June 19,
1963; 41 FR 38164, Sept. 9, 1976; 56 FR 8280,
Feb. 28, 1991]
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§213.2 Authority for Chief, Forest
Service, to group, define, and name
national grasslands.

The Chief, Forest Service, is author-
ized to group the national grasslands
into administrative units, define,
change or modify their boundaries, and
to provide such specific designations
therefor as he finds necessary and de-
sirable for effective and economical ad-
ministration thereof and for public and
official reference thereto.

[33 FR 12370, Sept. 4, 1968]

§213.3 Protection, occupancy, use, ad-
ministration, and exercise of res-
ervations.

(a) The rules and regulations applica-
ble to the national forests as set forth
in title 36, Code of Federal Regulations,
or as hereafter amended, supplemented,
or promulgated, are hereby adopted as
the rules and regulations to govern the
exercise of reservations in conveyances
to the United States and to prevent
trespasses on and otherwise regulate
the protection, use, occupancy, and ad-
ministration of the National Grass-
lands and all other lands administered
by the Forest Service under the provi-
sions of title IIT of the Bankhead-Jones
Farm Tenant Act insofar as is prac-
tical and consistent with said act: Pro-
vided, That Forest Service officers may
continue under delegated authority to
acquire lands, to make exchanges, to
grant easements and enter into leases,
permits, agreements, contracts and
memoranda of understanding involving
such lands under such terms and condi-
tions and for such consideration, fees
or rentals as authorized by title IIT of
the said Act.

(b) Existing valid rights, reservations
easements, leases, permits, agree-
ments, contracts and memoranda of
understanding affecting these lands
shall continue in full force and effect
so long as they remain valid in accord-
ance with the terms thereof.

[27 FR 9217, Sept. 18, 1962]

§213.4 Prior rules and regulations su-
perseded.

Except as provided in §213.3, the rules
and regulations heretofore issued for
the land utilization projects are hereby
superseded as to all such projects ad-
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ministered by the Forest Service, but
not as to such project lands adminis-
tered by other agencies.

[27 FR 9217, Sept. 18, 1962]

PART 214—POSTDECISIONAL AD-
MINISTRATIVE REVIEW PROCESS
FOR OCCUPANCY OR USE OF
NATIONAL FOREST  SYSTEM
LANDS AND RESOURCES

Sec.
214.1
214.2
214.3
214.4
214.5
214.6
214.7
214.8
214.9
214.10
214.11
214.12
214.13

Purpose and scope.
Definitions.
Parties to an appeal.
Decisions that are appealable.
Decisions that are not appealable.
Notice of an appealable decision.
Levels of review.
Appeal content.
Filing of an appeal.
Dismissal of an appeal.
Intervention.
Responsive statement and reply.
Stays.
214.14 Conduct of an appeal.
214.15 Resolution of issues prior to an ap-
peal decision.
214.16 Oral presentation.
214.17 Appeal record.
214.18 Appeal decision.
214.19 Procedures for discretionary review.
214.20 Exhaustion of administrative rem-
edies.
214.21 Information collection requirements.
214.22 Applicability and effective date.

AUTHORITY: 7 U.S.C. 1011(f); 16 U.S.C. 472,
551.

SOURCE: 78 FR 33717, June 5, 2013, unless
otherwise noted.

§214.1 Purpose and scope.

(a) Purpose. This part provides a fair
and deliberate process by which hold-
ers, operators, and solicited applicants
may appeal certain written decisions
issued by Responsible Officials involv-
ing written instruments authorizing
the occupancy or use of National For-
est System lands and resources.

(b) Scope. This part specifies who may
appeal, decisions that are appealable
and not appealable, the responsibilities
of parties to an appeal, and the time
periods and procedures that govern the
conduct of appeals under this part.
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§214.2 Definitions.

Appeal. A document filed with an Ap-
peal Deciding Officer in which an indi-
vidual or entity seeks review of a For-
est Service decision under this part.

Appeal Deciding Officer. The Forest
Service line officer who is one organi-
zational level above the Responsible
Official or the respective Deputy For-
est Supervisor, Deputy Regional For-
ester, or Associate Deputy Chief with
the delegation of authority relevant to
the provisions of this part.

Appeal decision. The final written de-
cision issued by an Appeal Deciding Of-
ficer on an appeal filed under this part
which affirms or reverses a Responsible
Official’s appealable decision in whole
or in part, explains the basis for the de-
cision, and provides additional instruc-
tions to the parties as necessary.

Appeal record. Documentation and
other information filed with the Appeal
Deciding Officer within the relevant
time period by parties to the appeal
and upon which review of an appeal is
conducted.

Appellant. An individual or entity
that has filed an appeal under this
part.

Cancellation. The invalidation, in
whole or in part, of a term grazing per-
mit or an instrument for the disposal
of mineral materials.

Discretionary Reviewing Officer. The
U.S. Department of Agriculture
(USDA) or Forest Service official au-
thorized to review an appeal decision
by an Appeal Deciding Officer or a de-
cision by the Chief under this part.

Holder. An individual or entity that
holds a valid written authorization.

Intervenor. An individual or entity
whose request to intervene has been
granted by the Appeal Deciding Officer.

Modification. A Responsible Official’s
written revision of the terms and con-
ditions of a written authorization.

Operator. An individual or entity con-
ducting or proposing to conduct min-
eral operations.

Oral presentation. An informal meet-
ing conducted by the Appeal Deciding
Officer during which parties to an ap-
peal may present information in sup-
port of their position.

Prospectus. An announcement pub-
lished by the Forest Service soliciting
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competitive applications for a written
authorization.

Responsible Official. The Forest Serv-
ice line officer who has the delegated
authority to make and implement a de-
cision that may be appealed under this
part.

Responsive statement. The document
filed by the Responsible Official with
the Appeal Deciding Officer that ad-
dresses the issues raised and relief re-
quested in an appeal.

Revocation. The cessation, in whole or
in part, of a written authorization,
other than a grazing permit or an in-
strument for the disposal of mineral
materials, by action of Responsible Of-
ficial before the end of the specified pe-
riod of occupancy or use.

Solicited applicant. An individual or
entity that has submitted a competi-
tive application in response to a pro-
spectus.

Suspension. A temporary revocation
or cancellation of a written authoriza-
tion.

Termination. The cessation of a writ-
ten authorization by operation of law
or by operation of a fixed or agreed-
upon condition, event, or time as speci-
fied in the authorization, which does
not require a decision by a Responsible
Official to take effect.

Written authorication. A term grazing
permit, plan of operations, special use
authorization, mineral material con-
tract or permit, or other type of writ-
ten instrument issued by the Forest
Service or a lease or permit for
leasable minerals issued by the U.S.
Department of the Interior that au-
thorizes the occupancy or use of Na-
tional Forest System lands or re-
sources and specifies the terms and
conditions under which the occupancy
Oor use may occur.

§214.3 Parties to an appeal.

Parties to an appeal under this part
are limited to the holder, operator, or
solicited applicants who are directly
affected by an appealable decision, in-
tervenors, and the Responsible Official.

§214.4 Decisions that are appealable.

To be appealable under this part, a
decision must be issued by a Respon-
sible Official in writing and must fall
into one of the following categories:
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(a) Livestock grazing. (1) Modification
of a term grazing permit issued under
36 CFR part 222, subpart A. Issuance of
annual operating instructions does not
constitute a permit modification and is
not an appealable decision;

(2) Suspension or cancellation, other
than cancellation resulting from the
permittee’s waiver to the TUnited
States, of a term grazing permit issued
under 36 CFR part 222, subpart A;

(3) Denial of reauthorization of live-
stock grazing under a term grazing per-
mit if the holder files an application
for a new permit before the existing
permit expires; or

(4) Denial of a term grazing permit to
a solicited applicant under 36 CFR part
222, subpart C.

(b) Minerals. (1) Approval or denial of
an initial, modified, or supplemental
plan of operations or operating plan;
requirement of an increase in bond cov-
erage; requirement of measures to
avoid irreparable injury, loss, or dam-
age to surface resources pending modi-
fication of a plan of operations or oper-
ating plan; or issuance of a notice of
noncompliance pursuant to 36 CFR
part 228, subpart A or D, or part 292,
subpart D, F, or G;

(2) Approval or denial of an operating
plan, issuance of a notice of noncompli-
ance, or extension, suspension, or can-
cellation, other than cancellation by
mutual agreement, for or of contracts,
permits, or prospecting permits for
mineral materials issued under 36 CFR
part 228, subpart C;

(3) Approval or denial of a surface use
plan of operations, request to supple-
ment a surface use plan of operations,
suspension of oil and gas operations, or
issuance of a notice of noncompliance
pursuant to 36 CFR part 228, subpart E;

(4) Consent or denial of consent to
the U.S. Department of the Interior’s
administration of previously issued
leases or permits for leasable minerals
other than oil and gas resources;

(5) Suspension or revocation of an op-
erating plan for Federal lands within
the Sawtooth National Recreation
Area pursuant to 36 CFR part 292, sub-
part D;

(6) Suspension of locatable mineral
operations on National Forest System
lands within the Hells Canyon National
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Recreation Area pursuant to 36 CFR
part 292, subpart F;

(7) Suspension of locatable mineral
operations on National Forest System
lands within the Smith River National
Recreation Area or approval of an ini-
tial or amended operating plan for ex-
ercise of outstanding mineral rights on
National Forest System lands within
the Smith River National Recreation
Area pursuant to 36 CFR part 292, sub-
part G;

(8) Except as provided in paragraph
(7), determinations of the acceptability
of an initial or amended operating plan
for exercise of outstanding mineral
rights on National Forest System
lands; or

(9) Determinations of the accept-
ability of an initial or amended oper-
ating plan for exercise of reserved min-
eral rights located on National Forest
System lands.

(c) Special uses. (1) Modification, sus-
pension, or revocation of a special use
authorization, other than acceptance
of an operating plan, including:

(i) A special use authorization issued
under 36 CFR part 251, subpart B or D,
other than modification, suspension or
revocation of a noncommercial group
use permit, suspension or revocation of
an easement issued pursuant to 36 CFR
251.53(e) or 251.53(1), or revocation with
the consent of the holder;

(ii) A special use authorization issued
under 36 CFR part 212, subpart A, for
ingress and egress to private lands that
are intermingled with or adjacent to
National Forest System lands;

(iii) A special use authorization
issued under 36 CFR part 251, subpart
A, that authorizes the exercise of
rights reserved in conveyances to the
United States;

(iv) A permit and occupancy agree-
ment issued under 36 CFR 213.3 for na-
tional grasslands and other lands ad-
ministered under Title III of the
Bankhead-Jones Farm Tenant Act;

(v) A permit issued under 36 CFR
293.13 for access to valid occupancies
entirely within a wilderness in the Na-
tional Forest System.

(vi) A permit issued under the Ar-
chaeological Resources Protection Act
of 1979 and 36 CFR part 296 for exca-
vation or removal of archaeological re-
sources; and
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(vii) A special use authorization gov-
erning surface use associated with the
exercise of outstanding mineral rights;

(2) Denial of a special use authoriza-
tion to a solicited applicant based on
the process used to select a successful
applicant;

(3) Implementation of new land use
fees for a special use authorization,
other than:

(i) Revision or replacement of a land
use fee system or schedule that is im-
plemented through public notice and
comment; and

(ii) Annual land use fee adjustments
based on an inflation factor that are
calculated under an established fee sys-
tem or schedule in accordance with the
terms and conditions of a written au-
thorization;

(4) Assignment of a performance rat-
ing that affects reissuance or extension
of a special use authorization; or

(5) Denial of renewal of a special use
authorization if it specifically provides
for renewal and if the holder requests
renewal of the authorization before it
expires.

(d) Other land uses. Denial or revoca-
tion of a certification of compliance
issued under 36 CFR part 292, subpart
C, related to the use, subdivision, and
development of privately owned prop-
erty within the boundaries of the Saw-
tooth National Recreation Area.

(e) Paleontological resources. An au-
thorization or permit issued under the
Paleontological Resources Preserva-
tion Act of 2009 and 36 CFR part 291 for
collection of paleontological resources.

[78 FR 33717, June 5, 2013, as amended at 80
FR 21629, Apr. 17, 2015]

§214.5 Decisions that are not appeal-
able.

Holders, operators, and solicited ap-
plicants may not appeal under this
part any decisions issued by a Respon-
sible Official that are not expressly set
forth in §214.4.

§214.6 Notice of an appealable deci-
sion.

(a) The Responsible Official shall
promptly give written notice of deci-
sions subject to appeal under this part
to the affected holder, operator, or so-
licited applicants and to any holder of
a similar written authorization who
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has made a written request to be noti-
fied of a specific decision.

(b) If the decision is appealable, the
notice must specify the contents of an
appeal, the name and mailing address
of the Appeal Deciding Officer, and the
filing deadline. The notice shall also
include a statement indicating the Re-
sponsible Official’s willingness to meet
with the affected holder, operator, or
solicited applicants to discuss any
issues related to the decision and,
where applicable, informing term graz-
ing permit holders of the opportunity
to request mediation in accordance
with 36 CFR 222.20 through 222.26.

(c) If the decision is not appealable,
the Responsible Official must include a
statement in the written decision in-
forming the affected holder, operator,
or solicited applicants that further ad-
ministrative review of the decision is
not available.

§214.7 Levels of review.

(a) Appeal. (1) One level of appeal is
available for appealable decisions made
by District Rangers, Forest or Grass-
land Supervisors, and Regional For-
esters. If a District Ranger is the Re-
sponsible Official, the appeal is filed
with the Forest or Grassland Super-
visor. If a Forest or Grassland Super-
visor is the Responsible Official, the
appeal is filed with the Regional For-
ester. If a Regional Forester is the Re-
sponsible Official, the appeal is filed
with the Chief of the Forest Service.

(2) No appeal is available for deci-
sions made by the Chief.

(b) Discretionary review. (1) Appeal de-
cisions issued by Forest or Grassland
Supervisors, Regional Foresters, or the
Chief are eligible for discretionary re-
view. If a Forest or Grassland Super-
visor is the Appeal Deciding Officer,
discretionary review is conducted by
the Regional Forester. If a Regional
Forester is the Appeal Deciding Offi-
cer, discretionary review is conducted
by the Chief. If the Chief is the Appeal
Deciding Officer, discretionary review
is conducted by the Under Secretary
for Natural Resources and Environ-
ment.
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(2) Decisions made by the Chief that
fall into one of the categories enumer-
ated in 36 CFR 214.4 are eligible for dis-
cretionary review by the Under Sec-
retary for Natural Resources and Envi-
ronment.

§214.8 Appeal content.

(a) General requirements for the con-
tents of an appeal. All appeals must in-
clude:

(1) The appellant’s name, mailing ad-
dress, daytime telephone number, and
email address, if any;

(2) A brief description of the decision
being appealed, including the name and
title of the Responsible Official and the
date of the decision;

(3) The title or type and, if applica-
ble, identification number for the writ-
ten authorization and the date of appli-
cation for or issuance of the written
authorization, if applicable;

(4) A statement of how the appellant
is adversely affected by the decision
being appealed;

(5) A statement of the relevant facts
underlying the decision being appealed;

(6) A discussion of issues raised by
the decision being appealed, including
identification of any laws, regulations,
or policies that were allegedly violated
in reaching the decision being ap-
pealed;

(7) A statement as to whether and
how the appellant has attempted to re-
solve the issues under appeal with the
Responsible Official and the date and
outcome of those efforts;

(8) A statement of the relief sought;

(9) Any documents and other infor-
mation upon which the appellant re-
lies; and

(10) The appellant’s signature and the
date.

(b) Specific requirements for the con-
tents of an appeal. In addition to the
general requirements in §214.8(a), the
following specific requirements must
be included in an appeal, where appli-
cable:

(1) A request for an oral presentation
under §214.16;

(2) A request for a stay under §214.13;
and

(3) A request to participate in a state
mediation program regarding certain
term grazing permit disputes under 36
CFR part 222, subpart B.
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§214.9 Filing of an appeal.

(a) Timeframe for filing an appeal. An
appeal must be filed with the Appeal
Deciding Officer within 45 days of the
date of the decision.

(b) Method of filing. Appeal docu-
ments may be filed in person or by cou-
rier, by mail or private delivery serv-
ice, by facsimile, or by electronic mail.
Parties to an appeal are responsible for
ensuring timely filing of appeal docu-
ments.

§214.10 Dismissal of an appeal.

(a) The Appeal Deciding Officer shall
dismiss an appeal without review when
one or more of the following applies:

(1) The appeal is not filed within the
required time period.

(2) The person or entity that filed the
appeal is not a holder, an operator, or
a solicited applicant of a written au-
thorization that is the subject of the
appealable decision.

(3) The decision is not appealable
under this part.

(4) The appeal does not meet the con-
tent requirements specified in §214.8(a),
provided that an appeal may not be dis-
missed for failure to include an ap-
praisal report which has not been com-
pleted by the filing deadline.

(5) The appellant withdraws the ap-
peal.

(6) The Responsible Official with-
draws the written decision that was ap-
pealed.

(7) An informal resolution of the dis-
pute is reached pursuant to §214.15 or a
mediated agreement of a term grazing
dispute is achieved pursuant to 36 CFR
part 222, subpart B.

(8) The requested relief cannot be
granted under applicable facts, laws,
regulations, or policies.

(b) The Appeal Deciding Officer shall
give written notice of the dismissal of
an appeal and shall set forth the rea-
sons for dismissal.

§214.11 Intervention.

(a) Eligibility to intervene. To partici-
pate as an intervenor in appeals under
this part, a party must:

(1) Be a holder, an operator, or a so-
licited applicant who claims an inter-
est relating to the subject matter of
the decision being appealed and is so
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situated that disposition of the appeal
may impair that interest; and

(2) File a written request to inter-
vene with the Appeal Deciding Officer
within 15 days after an appeal has been
filed.

(b) Request to intervene. A request to
intervene must include:

(1) The requester’s name, mailing ad-
dress, daytime telephone number, and
email address, if any;

(2) A brief description of the decision
being appealed, including the name and
title of the Responsible Official and the
date of the decision;

(3) The title or type and, if applica-
ble, identification number for the writ-
ten authorization and the date of appli-
cation for or issuance of the written
authorization, if applicable;

(4) A description of the requester’s
interest in the appeal and how disposi-
tion of the appeal may impair that in-
terest;

(5) A discussion of the factual and
legal allegations in the appeal with
which the requester agrees or dis-
agrees;

(6) A description of additional facts
and issues that are not raised in the
appeal that the requester believes are
relevant and should be considered;

(7) A description of the relief sought,
particularly as it differs from the relief
sought by the appellant;

(8) Where applicable, a response to
the appellant’s request for a stay of the
decision being appealed;

(9) Where applicable, a response to
the appellant’s request for an oral pres-
entation;

(10) Where applicable, a response to
the appellant’s request for mediation of
a term grazing permit dispute under 36
CFR part 222, subpart B; and

(11) The requester’s signature and the
date.

(c) Response to a request to intervene.
The appellant and Responsible Official
shall have 5 days from receipt of a re-
quest to intervene to file a written re-
sponse with the Appeal Deciding Offi-
cer.

(d) Intervention decision. The Appeal
Deciding Officer shall have 5 days after
the date a response to a request to in-
tervene is due to issue a decision grant-
ing or denying the request. The Appeal
Deciding Officer’s decision shall be in
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writing and shall briefly explain the
basis for granting or denying the re-
quest. The Appeal Deciding Officer
shall deny a request to intervene or
shall withdraw a decision granting in-
tervenor status as moot if the cor-
responding appeal is dismissed under
§214.10.

§214.12 Responsive
reply.

(a) Responsive statement. The Respon-
sible Official shall prepare a responsive
statement addressing the factual and
legal allegations in the appeal. The re-
sponsive statement and any supporting
documentation shall be filed with the
Appeal Deciding Officer within 20 days
of receipt of the appeal or the unsuc-
cessful conclusion of mediation con-
ducted pursuant to 36 CFR part 222,
subpart B, whichever is later.

(b) Reply. Within 10 days of receipt of
the responsive statement, the appel-
lant and intervenors, if any, may file a
reply with the Appeal Deciding Officer
addressing the contentions in the re-
sponsive statement.

statement and

§214.13 Stays.

(a) Implementation. An appealable de-
cision shall be implemented unless an
authorized stay is granted under
§214.13(b) or an automatic stay goes
into effect under §214.13(c).

(b) Authorized stays. Except where a
stay automatically goes into effect
under §214.13(c), the Appeal Deciding
Officer may grant a written request to
stay the decision that is the subject of
an appeal under this part.

(1) Stay request. To obtain a stay, an
appellant must include a request for a
stay in the appeal pursuant to
§214.8(b)(2) and a statement explaining
the need for a stay. The statement
must include, at a minimum:

(i) A description of the adverse im-
pact on the appellant if a stay is not
granted;

(ii) A description of the adverse im-
pact on National Forest System lands
and resources if a stay is not granted;
or

(iii) An explanation as to how a
meaningful decision on the merits of
the appeal could not be achieved if a
stay is not granted.
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(2) Stay response. The Responsible Of-
ficial may support, oppose, or take no
position in the responsive statement
regarding the appellant’s stay request.
Intervenors may support, oppose, or
take no position in the intervention re-
quest regarding the appellant’s stay re-
quest.

(3) Stay decision. The Appeal Deciding
Officer shall issue a decision granting
or denying a stay request within 10
days after a responsive statement or an
intervention request is filed, whichever
is later. The stay decision shall be in
writing and shall briefly explain the
basis for granting or denying the stay
request.

(c) Automatic stays. The following de-
cisions are automatically stayed once
an appeal is filed by a holder, operator,
or solicited applicant:

(1) Decisions to issue a written au-
thorization pursuant to a prospectus;

(2) Decisions to recalculate revenue-
based land use fees for a special use au-
thorization pursuant to an audit issued
after June 5, 2013; and

(3) Decisions to cancel or suspend a
term grazing permit subject to medi-
ation under 36 CFR 222.20 and for which
mediation is requested in accordance
with that provision.

(d) Stay duration. Authorized stays
and automatic stays under §214.13(c)(1)
and (c)(2) shall remain in effect until a
final administrative decision is issued
in the appeal, unless they are modified
or lifted in accordance with §214.13(e).
Automatic stays under §214.13(c)(3)
shall remain in effect for the duration
of the mediation period as provided in
36 CFR 222.22.

(e) Modification or lifting of a stay.
The Appeal Deciding Officer or a Dis-
cretionary Reviewing Officer may mod-
ify or lift an authorized stay based
upon a written request by a party to
the appeal who demonstrates that the
circumstances have changed since the
stay was granted and that it is unduly
burdensome or unfair to maintain the
stay.

§214.14 Conduct of an appeal.

(a) Evidence of timely filing. The Ap-
peal Deciding Officer shall determine
the timeliness of an appeal by the fol-
lowing indicators:
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(1) The date of the U.S. Postal Serv-
ice postmark for an appeal received be-
fore the close of the fifth business day
after the appeal filing date;

(2) The electronically generated post-
ed date and time for email and fac-
similes;

(3) The shipping date for delivery by
private carrier for an appeal received
before the close of the fifth business
day after the appeal filing date; or

(4) The official agency date stamp
showing receipt of hand delivery.

(b) Computation of time. (1) A time pe-
riod in this part begins on the first day
following the event or action trig-
gering the time period.

(2) All time periods shall be com-
puted using calendar days, including
Saturdays, Sundays, and Federal holi-
days. However, if a time period ends on
a Saturday, Sunday, or Federal holi-
day, the time period is extended to the
end of the next Federal business day.

(c) Extensions of time—(1) In general.
Parties to an appeal, Appeal Deciding
Officers, and Discretionary Reviewing
Officers shall meet the time periods
specified in this part, unless an exten-
sion of time has been granted under
paragraph (c)(3) of this section. Exten-
sion requests from parties to an appeal
shall be made in writing, shall explain
the need for the extension, and shall be
transmitted to the Appeal Deciding Of-
ficer.

(2) Time periods that may not be ex-
tended. The following time periods may
not be extended:

(i) The time period for filing an ap-
peal;

(ii) The time period to decide wheth-
er to conduct discretionary review of
an appeal decision or a Chief’s decision;
and

(iii) The time period to issue a discre-
tionary review decision.

(3) Time periods that may be extended.
Except as provided in paragraph (c)(2)
of this section, all time periods in this
part may be extended upon written re-
quest by a party to an appeal and a
finding of good cause for the extension
by the Appeal Deciding Officer. Writ-
ten requests for extensions of time will
be automatically granted by the Ap-
peal Deciding Officer where the parties
to an appeal represent that they are
working in good faith to resolve the
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dispute and that additional time would
facilitate negotiation of a mutually
agreeable resolution.

(4) Decision. The Appeal Deciding Of-
ficer shall have 10 days to issue a deci-
sion granting or denying the extension
request. The decision shall be in writ-
ing and shall briefly explain the basis
for granting or denying the request.

(5) Duration. Ordinarily, extensions
that add more than 60 days to the ap-
peal period should not be granted.

(d) Procedural orders. The Appeal De-
ciding Officer may issue procedural or-
ders as necessary for the orderly, expe-
ditious, and fair conduct of an appeal
under this part.

(e) Consolidation of appeals. (1) The
Appeal Deciding Officer may consoli-
date multiple appeals of the same deci-
sion or of similar decisions involving
common issues of fact and law and
issue one appeal decision.

(2) The Responsible Official may pre-
pare one responsive statement for con-
solidated appeals.

(f) Requests for additional information.
The Appeal Deciding Officer may ask
parties to an appeal for additional in-
formation to clarify appeal issues. If
necessary, the Appeal Deciding Officer
may extend appeal time periods per
paragraph (c)(3) of this section to allow
for submission of the additional infor-
mation and to give the other parties an
opportunity to review and comment on
it.

(g) Service of documents. (1) Parties to
an appeal shall send a copy of all docu-
ments filed in the appeal to all other
parties, including the appellant’s send-
ing a copy of the appeal to the Respon-
sible Official, at the same time the
original is filed with the Appeal Decid-
ing Officer. All filings in an appeal
must be accompanied by a signed and
dated certificate of service attesting
that all other parties have been served.
Prospective intervenors shall send a
copy of their request to intervene to all
parties to the appeal at the same time
the original is filed with the Appeal
Deciding Officer. Each party and pro-
spective intervenor is responsible for
identifying the parties to the appeal
and may contact the Appeal Deciding
Officer for assistance regarding their
names and addresses. Filings in an ap-
peal shall not be considered by the Ap-
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peal Deciding Officer unless they are
accompanied by a certificate of service.

(2) All decisions and orders issued by
the Appeal Deciding Officer and the
Discretionary Reviewing Officer re-
lated to the appeal shall be in writing
and shall be sent to all parties to the
appeal.

(h) Posting of final decisions. Once a
final appeal decision or discretionary
review decision has been issued, its
availability shall be posted on the Web
site of the national forest or national
grassland or region that issued the ap-
pealable decision or on the Web site of
the Washington Office for Chief’s deci-
sions.

(i) Expenses. Each party to an appeal
shall bear its own expenses, including
costs associated with preparing the ap-
peal, participating in an oral presen-
tation, obtaining information regard-
ing the appeal, and retaining profes-
sional consultants or counsel.

§214.15 Resolution of issues prior to
an appeal decision.

(a) The Responsible Official may dis-
cuss an appeal with a party or parties
to narrow issues, agree on facts, and
explore opportunities to resolve one or
more of the issues in dispute by means
other than issuance of an appeal deci-
sion.

(b) The Responsible Official who
issued a decision under appeal may
withdraw the decision, in whole or in
part, during an appeal to resolve one or
more issues in dispute. The Responsible
Official shall notify the parties to the
appeal and the Appeal Deciding Officer
of the withdrawal. If the withdrawal of
the decision eliminates all the issues in
dispute in the appeal, the Appeal De-
ciding Officer shall dismiss the appeal
under §214.10.

§214.16 Oral presentation.

(a) Purpose. The purpose of an oral
presentation is to provide parties to an
appeal with an opportunity to discuss
their concerns regarding the appeal-
able decision with the Appeal Deciding
Officer.

(b) Procedure. Oral presentations are
not evidentiary proceedings involving
examination and cross-examination of
witnesses and are not subject to formal
rules of procedure.
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(c) Scope. Oral presentations shall be
conducted in an informal manner and
shall be limited to clarifying or elabo-
rating upon information that has al-
ready been filed with the Appeal Decid-
ing Officer. New information may be
presented only if it could not have been
raised earlier in the appeal and if it
would be unfair and prejudicial to ex-
clude it.

(d) Requests. A request for an oral
presentation included in an appeal
shall be granted by the Appeal Decid-
ing Officer unless the appeal has been
dismissed under §214.10.

(e) Awailability. Oral presentations
may be conducted during appeal of a
decision, but not during discretionary
review.

(f) Scheduling and rules. The Appeal
Deciding Officer shall conduct the oral
presentation within 10 days of the date
a reply to the responsive statement is
due. The Appeal Deciding Officer shall
notify the parties of the date, time,
and location of the oral presentation
and the procedures to be followed.

(g) Participation. All parties to an ap-
peal are eligible to participate in the
oral presentation. At the discretion of
the Appeal Deciding Officer, non-par-
ties may observe the oral presentation,
but are not eligible to participate.

(h) Summaries and transcripts. A sum-
mary of an oral presentation may be
included in the appeal record only if it
is submitted to the Appeal Deciding Of-
ficer by a party to the appeal at the
end of the oral presentation. A tran-
script of an oral presentation prepared
by a certified court reporter may be in-
cluded in the appeal record if the tran-
script is filed with the Appeal Deciding
Officer within 10 days of the date of the
oral presentation and if the transcript
is paid for by those who requested it.

§214.17 Appeal record.

(a) Location. The Appeal Deciding Of-
ficer shall maintain the appeal record
in one location.

(b) Contents. The appeal record shall
consist of information filed with the
Appeal Deciding Officer, including the
appealable decision, appeal, interven-
tion request, responsive statement,
reply, oral presentation summary or
transcript, procedural orders and other
rulings, and any correspondence or
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other documentation related to the ap-
peal as determined by the Appeal De-
ciding Officer.

(c) Closing of the record. (1) The Ap-
peal Deciding Officer shall close the ap-
peal record on:

(i) The day after the date the reply to
the responsive statement is due if no
oral presentation is conducted;

(ii) The day after the oral presen-
tation is conducted if no transcript of
the oral presentation is being prepared;
or

(iii) The day after the date a tran-
script of the oral presentation is due if
one is being prepared.

(2) The Appeal Deciding Officer shall
notify all parties to the appeal of clos-
ing of the record.

(d) Inspection by the public. The ap-
peal record is open for public inspec-
tion in accordance with the Freedom of
Information Act, the Privacy Act, and
7 CFR part 1.

§214.18 Appeal decision.

(a) Appeal decisions made by the Ap-
peal Deciding Officer shall be issued
within 30 days of the date the appeal
record is closed.

(b) The appeal decision shall be based
solely on the appeal record and oral
presentation, if one is conducted.

(c) The appeal decision shall conform
to all applicable laws, regulations,
policies, and procedures.

(d) The appeal decision may affirm or
reverse the appealable decision, in
whole or in part. The appeal decision
must specify the basis for affirmation
or reversal and may include instruc-
tions for further action by the Respon-
sible Official.

(e) Except where a decision to con-
duct discretionary review has been
made and a discretionary review deci-
sion has been issued, the appeal deci-
sion shall constitute USDA’s final ad-
ministrative decision.

§214.19 Procedures for discretionary
review.

(a) Initiation. (1) One day after
issuance of an appeal decision, the Ap-
peal Deciding Officer shall send a copy
of the appeal decision, appeal, and ap-
pealable decision to the Discretionary
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Reviewing Officer to determine wheth-
er discretionary review of the appeal
decision should be conducted.

(2) One day after issuance of a Chief’s
decision that is eligible for discre-
tionary review under §214.7(b)(2), the
Chief shall send the decision to the Dis-
cretionary Reviewing Officer to deter-
mine whether discretionary review
should be conducted.

(b) Criteria for determining whether to
conduct discretionary review. In deciding
whether to conduct discretionary re-
view, the Discretionary Reviewing Offi-
cer should, at a minimum, consider the
degree of controversy surrounding the
decision, the potential for litigation,
and the extent to which the decision
establishes precedent or new policy.

(c) Time period. Upon receipt of the
appeal decision, appeal, and appealable
decision or Chief’s decision, the Discre-
tionary Reviewing Officer shall have 30
days to determine whether to conduct
discretionary review and may request
the appeal record or the record related
to the Chief’s decision during that time
to assist in making that determina-
tion. If a request for the record is
made, it must be transmitted to the
Discretionary Reviewing Officer within
5 days.

(d) Notification. The Discretionary
Reviewing Officer shall notify the par-
ties and the Appeal Deciding Officer in
writing of a decision to conduct discre-
tionary review. The Discretionary Re-
viewing Officer may notify the parties
and the Appeal Deciding Officer of a
decision not to conduct discretionary
review within 30 days. If the Discre-
tionary Reviewing Officer takes no ac-
tion within 30 days of receipt of the ap-
peal decision, appeal, and appealable
decision or Chief’s decision, the appeal
decision or Chief’s decision shall con-
stitute USDA’s final administrative de-
cision.

(e) Scope of discretionary review and
issuance of a discretionary review deci-
sion. Discretionary review shall be lim-
ited to the record. No additional infor-
mation shall be considered by the Dis-
cretionary Reviewing Officer. The Dis-
cretionary Reviewing Officer shall
have 30 days to issue a discretionary
review decision after notification of
the parties and Appeal Deciding Officer
has occurred pursuant to §214.19(d).
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The Discretionary Reviewing Officer’s
decision shall constitute USDA’s final
administrative decision. If a discre-
tionary review decision is not issued
within 30 days following the notifica-
tion of the decision to conduct discre-
tionary review, the appeal decision or
Chief’s decision shall constitute
USDA’s final administrative decision.

§214.20 Exhaustion of administrative
remedies.
Per 7 U.S.C. 6912(e), judicial review of
a decision that is appealable under this
part is premature unless the plaintiff
has exhausted the administrative rem-
edies under this part.

§214.21 Information
quirements.

collection re-

The rules of this part governing ap-
peal of decisions relating to occupancy
or use of National Forest System lands
and resources specify the information
that an appellant must provide in an
appeal. Therefore, these rules contain
information collection requirements as
defined in 5 CFR part 1320. These infor-
mation collection requirements are as-
signed Office of Management and Budg-
et Control Number 0596-0231.

§214.22 Applicability
date.

This part prescribes the procedure for
administrative review of appealable de-
cisions and Chief’s decisions set forth
in §214.4 issued on or after June 5, 2013.

PART 215 [RESERVED]
PART 216—INVOLVING THE PUBLIC

IN THE FORMULATION OF FOREST
SERVICE DIRECTIVES

and effective

Sec.

216.1 Purpose.

216.2 Definitions.

216.3 Applicability; relationship to other
public participation opportunities.

216.4 Determining the need for formal pub-
lic review on proposed Manual directives.

216.5 Documentation.

216.6 Notice and comment procedures for
proposed Manual directives identified for
formal public review.

216.7 Exemption of proposed Manual direc-
tives from normal procedures.

216.8 Availability of proposed Manual direc-
tives identified for formal public review.
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AUTHORITY: Sec. 14, Forest and Rangeland
Renewable Resources Planning Act of 1974, 88
Stat. 476 as amended, 90 Stat. 2949, 2958 (16
U.S.C. 1612).

SOURCE: 49 FR 16993, Apr. 23, 1984, unless
otherwise noted.

§216.1 Purpose.

This part establishes procedures to
ensure that Federal, State, and local
governments and the public have ade-
quate notice and opportunity to com-
ment upon the formulation of stand-
ards, criteria, and guidelines applicable
to Forest Service programs.

§216.2 Definitions.

(a) The Forest Service Manual consists
of numerous volumes organized by nu-
merically coded subject matter. The
volumes contain legal authorities, re-
sponsibilities, delegations, and general
instruction and direction needed on a
continuous basis by Forest Service offi-
cers at more than one unit to plan and
execute programs. The parent text is
issued by the national headquarters
and sets forth the policies, and other
guidance applicable Service-wide. Na-
tional directives are supplemented, as
necessary, by Forest Service field of-
fices. Supplements to the Forest Serv-
ice Manual are applicable only within
the Forest Service organizational juris-
diction for which they are issued. The
Forest Service Manual is revised to
conform to changing law, orders, regu-
lations, or management needs.

(b) Public participation activities are
actions initiated by the Forest Service
to facilitate an exchange of informa-
tion with the public. These actions in-
clude, but are not limited to, oral and
written measures such as public no-
tices, letters, discussion papers, and
gatherings such as meetings, work-
shops, and hearings.

(c) Standards, criteria, and guidelines
means those written policies, instruc-
tions, and orders, originated by the
Forest Service and issued in the Forest
Service Manual which establish the
general framework for the manage-
ment and conduct of Forest Service
programs.
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§216.3 Applicability; relationship to
other public participation opportu-
nities.

(a) The requirements described in
this part do not apply to—

(1) Rules or regulations promulgated
according to the requirements of the
Administrative Procedure Act, 5 U.S.C.
553;

(2) Instructions, procedures, and
other material issued in Forest Service
Handbooks; and

(3) Proposed Manual directives which
provide guidance and procedures on ad-
ministrative support activities such as
personnel matters, procurement, serv-
ice contracting, and other routine busi-
ness operations of the agency.

(b) This part does not supersede or
replace the requirements of the Na-
tional Environmental Policy Act as set
forth in 40 CFR part 1500 and chapter
1950 of the Forest Service Manual. The
requirements described in this part do
not apply where equivalent public no-
tice and opportunity for comment on
the contents of a proposed Manual di-
rective are provided during compliance
with NEPA procedures.

(c) The direction for management of
many Forest Service programs is de-
veloped with public participation dur-
ing land and resource management
planning part 219, and other activities.
The relevant results of such public par-
ticipation shall be used in formulation
of Forest Service Manual directives to
avoid duplicating public participation
efforts.

(d) In addition to the opportunity for
formal public review and comment of-
fered in this part, the public may infor-
mally review and comment on Manual
material at other times.

(e) These regulations do not prevent
informal consultation with selected
Federal, State, and local governments
and the public when such consultation
is deemed appropriate in formulating
Manual material.

§216.4 Determining the need for for-
mal public review of proposed Man-
ual directives.

(a) Agency officials responsible for
formulating Manual directives con-
taining applicable standards, criteria,
and guidelines shall determine whether
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substantial public interest or con-
troversy concerning a proposed Manual
directive can be expected.

(b) The following shall be considered
in making this determination:

(1) Direct written or oral communica-
tion with those known to be interested
in the proposal;

(2) The degree to which the proposal
is likely to adversely or beneficially af-
fect the general public as well as those
known to be interested in the proposal;

(3) The amount of change the pro-
posal represents from current direc-
tion;

(4) The extent of recent news media
coverage on subjects related to the pro-
posal; and

(6) The amount of interest or con-
troversy expressed on previous pro-
posals on the same or similar subjects.

§216.5 Documentation.

The responsible Forest Service offi-
cial shall document the results of the
determination made pursuant to
§216.4(b), and the reasons therefor, in a
concise written summary. The sum-
mary may be combined with docu-
mentation required by NEPA proce-
dures or other applicable law or policy.
The summary shall be prepared and
filed at the same location as the Forest
Service official responsible for devel-
oping the Manual directive.

§216.6 Notice and comment proce-
dures for proposed Manual direc-
tives identified for formal public re-
view.

(a) Where it is determined that sub-
stantial public interest or controversy
concerning a proposed Manual direc-
tive can be expected, the following
minimum requirements for notifying
the public and giving opportunity to
comment on the proposal apply:

(1) National Forest and Ranger District
Proposals. The responsible official shall
determine appropriate means of noti-
fying the public. This may include, but
is not limited to, legal notice in a
newspaper of general circulation or
press release. The public shall have a
minimum of 30 calendar days to review
and comment on the proposal.

(2) Regional, Station, and Area Pro-
posals. The responsible official shall de-
termine appropriate means of notifying
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the public. This may include, but is not
limited to, notice and summary of the
proposal in the FEDERAL REGISTER,
legal notice in one or more newspapers
of general circulation, or press release.
The public shall have a minimum of 30
calendar days to review and comment
on the proposal.

(3) National Proposals. The responsible
official shall publish a notice and sum-
mary of the proposal in the FEDERAL
REGISTER, followed by a minimum of 60
calendar days for public review and
comment.

(b) Agency officials will give direct
notice to Federal, State, and local gov-
ernments and to the public known to
be interested in the proposal. Along
with the notice, the responsible official
shall also provide either a complete
proposal or a summary of the proposal
for review.

(c) The responsible Forest Service of-
ficial may conduct additional public
participation activities related to the
proposed Manual directive as are
deemed appropriate and necessary.

(d) Comments received from the pub-
lic shall be analyzed and considered in
the formulation and preparation of the
final Manual directive.

(e) The final Manual directive or a
summary shall be sent to those who of-
fered comments on the proposed direc-
tive and further publicized as deemed
appropriate by the responsible official.

§216.7 Exemption of proposed Manual
directives from normal procedures.

When it is found for good cause that
an exigency exists, an interim Manual
directive that is determined to be of
substantial public interest or expected
controversy may be issued in advance
of providing opportunity for public
comment. However, as soon as prac-
ticable after issuance, the interim
Manual directive will be made avail-
able for public review and comment as
described in §216.6. In making the Man-
ual directive available, the responsible
official shall state why the interim di-
rective was issued prior to obtaining
public comments.
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§216.8 Availability of proposed Man-
ual directives identified for formal
public review.

As a minimum, review copies of pro-
posed Manual directives determined to
be of substantial public interest or ex-
pected controversy shall be available
in the Forest Supervisor’s Office and
District Rangers’ Offices when Na-
tional Forest proposals are involved; in
the Regional Office and Forest Super-
visors’ Offices when regional proposals
are involved; and in Regional Offices
and National Headquarters when na-
tional proposals are involved. When
Manual directives involve Forest Serv-
ice Research or State and Private For-
estry programs, review copies shall be
available at comparable administrative
offices.

PART 218—PROJECT-LEVEL
PREDECISIONAL ADMINISTRATIVE
REVIEW PROCESS

Subpart A—General Provisions

Sec.
218.1
218.2

Purpose and scope.

Definitions.

218.3 Reviewing officer.

218.4 Proposed projects and activities not
subject to objection.

218.5 Who may file an objection.

218.6 Computation of time periods.

218.7 Giving notice of objection process for
proposed projects and activities subject
to objection.

218.8 Filing an objection.

218.9 Evidence of timely filing.

218.10 Objections set aside from review.

218.11 Resolution of objections.

218.12 Timing of project decision.

218.13 Secretary’s authority.

218.14 Judicial proceedings.

218.15 Information collection requirements.

218.16 Effective dates.

Subpart B—Provisions Specific to Project-
Level Proposals Not Authorized Under
the Healthy Forests Restoration Act

218.20 Applicability and scope.

218.21 Emergency situations.

218.22 Proposed projects and activities sub-
ject to legal notice and opportunity to
comment.

218.23 Proposed projects and activities not
subject to legal notice and opportunity
to comment.

218.24 Notification of opportunity to com-
ment on proposed projects and activities.
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218.25 Comments on proposed projects and
activities.
218.26 Objection time periods.

Subpart C—Provisions Specific to Proposed
Projects Authorized Under the Healthy
Forests Restoration Act

218.30 Applicability and scope.

218.31 Authorized hazardous fuel reduction
projects subject to objection.

218.32 Objection time periods.

AUTHORITY: Pub. L. 108-148, 117 Stat 1887 (16
U.S.C. 6515 note); Sec. 428, Pub. L. 112-74 125
Stat 1046; Sec. 431, Pub. L. 113-76; Sec. 8006,
Pub. L. 113-79.

SOURCE: 78 FR 18497, Mar. 27, 2013, unless
otherwise noted.

Subpart A—General Provisions

§218.1 Purpose and scope.

This subpart establishes a
predecisional administrative review
(hereinafter referred to as ‘‘objection’)
process for proposed actions of the For-
est Service concerning projects and ac-
tivities implementing land and re-
source management plans documented
with a Record of Decision or Decision
Notice, including proposed authorized
hazardous fuel reduction projects as de-
fined in the Healthy Forests Restora-
tion Act of 2003 (HFRA). The objection
process is the sole means by which ad-
ministrative review of qualifying
projects.

(a) This subpart A provides the gen-
eral provisions of the objection process,
including who may file objections to
proposed projects and activities, the re-
sponsibilities of the participants in an
objection, and the procedures that
apply for review of the objection.

(b) Subpart B of this part includes
provisions that are specific to proposed
projects and activities implementing
land and resource management plans
documented with a Record of Decision
or Decision Notice, except those au-
thorized under the HFRA.

(c) Subpart C of this part includes
provisions that are specific to proposed
hazardous fuel reduction projects au-
thorized under the HFRA.

§218.2 Definitions.

The following definitions apply to
this part:
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Address. An individual’s or organiza-
tion’s current physical mailing ad-
dress. An email address alone is not
sufficient.

Authorized hazardous fuel reduction
project. A hazardous fuel reduction
project authorized by the Healthy For-
ests Restoration Act of 2003 (HFRA).

Decision notice (DN). A concise writ-
ten record of a responsible official’s de-
cision when an environmental assess-
ment and a finding of no significant
impact (FONSI) have been prepared (36
CFR 220.3). The draft decision notice
made available pursuant to §218.7(b)
will include a draft FONSI unless an
environmental impact statement is ex-
pected to be prepared.

Entity. For purposes of eligibility to
file an objection (§218.5), an entity in-
cludes non-governmental organiza-
tions, businesses, partnerships, state
and local governments, Alaska Native
Corporations, and Indian Tribes.

Environmental assessment (EA). A con-
cise public document for which a Fed-
eral agency is responsible that provides
sufficient evidence and analysis for de-
termining whether to prepare an envi-
ronmental impact statement (EIS) or a
finding of no significant impact
(FONSI), aids an agency’s compliance
with the National Environmental Pol-
icy Act (NEPA) when no EIS is nec-
essary, and facilitates preparation of a
statement when one is necessary (40
CFR 1508.9(a)).

Environmental impact statement (EIS).
A detailed written statement as re-
quired by Section 102(2)(C) of the Na-
tional Environmental Policy Act
(NEPA) of 1969 (40 CFR 1508.11).

Forest Service line officer. The Chief of
the Forest Service or a Forest Service
official who serves in the direct line of
command from the Chief.

Lead objector. For an objection sub-
mitted with multiple individuals and/
or entities listed, the individual or en-
tity identified to represent all other
objectors for the purposes of commu-
nication, written or otherwise, regard-
ing the objection.

Name. The first and last name of an
individual or the complete name of an
entity. An electronic username is in-
sufficient for identification of an indi-
vidual or entity.
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National Forest System land. All lands,
waters, or interests therein adminis-
tered by the Forest Service (36 CFR
251.51).

Newspaper(s) of record. Those prin-
cipal newspapers of general circulation
annually identified in a list and pub-
lished in the FEDERAL REGISTER by
each regional forester to be used for
publishing notices of projects and ac-
tivities implementing land manage-
ment plans.

Objection. The written document filed
with a reviewing officer by an indi-
vidual or entity seeking predecisional
administrative review of a proposed
project or activity implementing a
land management plan, including pro-
posed HFRA-authorized hazardous fuel
reduction projects, and documented
with an environmental assessment or
environmental impact statement.

Objection filing period. The period fol-
lowing publication of the legal notice
in the newspaper of record of an envi-
ronmental assessment and draft Deci-
sion Notice, or final environmental im-
pact statement and draft Record of De-
cision, for a proposed project or activ-
ity during which an objection may be
filed with the vreviewing officer
(§218.7(c)(2)(iii) and §218.6(a) and (b)).
When the Chief is the responsible offi-
cial the objection period begins fol-
lowing publication of a notice in the
FEDERAL REGISTER (§218.7(c)(2)(iii)).
The objection filing period closes at
11:59 p.m. in the time zone of the re-
ceiving office on the last day of the fil-
ing period (§218.6(a)).

Objection process. The procedures es-
tablished in this subpart for
predecisional administrative review of
proposed projects or activities imple-
menting land management plans, in-
cluding proposed HFRA-authorized
hazardous fuel reduction projects.

Objector. An individual or entity fil-
ing an objection who submitted written
comments specific to the proposed
project or activity during scoping or
other opportunity for public comment.
The use of the term ‘‘objector’ applies
to all persons or entities who meet eli-
gibility requirements associated with
the filed objection (§218.5).

Record of decision (ROD). A document
signed by a responsible official record-
ing a decision that was preceded by
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preparation of an environmental im-
pact statement (EIS) (see 40 CFR
1505.2).

Responsible official. The Agency em-
ployee who has the authority to make
and implement a decision on a pro-
posed action subject to this part.

Specific written comments. Written
comments are those submitted to the
responsible official or designee during
a designated opportunity for public
participation (§218.5(a)) provided for a
proposed project. Written comments
can include submission of tran-
scriptions or other notes from oral
statements or presentation. For the
purposes of this rule, specific written
comments should be within the scope
of the proposed action, have a direct
relationship to the proposed action,
and must include supporting reasons
for the responsible official to consider.

§218.3 Reviewing officer.

(a) The reviewing officer is the U.S.
Department of Agriculture (USDA) or
Forest Service official having the dele-
gated authority and responsibility to
review an objection filed under this
part. For project or activity proposals
made below the level of the Chief, the
reviewing officer is the Forest Service
line officer at the next higher adminis-
trative level above the responsible offi-
cial, or the respective Associate Dep-
uty Chief, Deputy Regional Forester,
or Deputy Forest Supervisor with the
delegation of authority relevant to the
provisions of this part. When a project
or activity proposal is made by the
Chief, the Secretary of Agriculture or
Under Secretary, Natural Resources
and Environment is the reviewing offi-
cer.

(b) The reviewing officer determines
procedures to be used for processing ob-
jections when the procedures are not
specifically described in this part, in-
cluding, to the extent practicable, such
procedures as needed to be compatible
with the administrative review proc-
esses of other Federal agencies, when
projects are proposed jointly. Such de-
terminations are not subject to further
administrative review.
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§218.4 Proposed projects and activi-
ties not subject to objection.

Proposed projects and activities are
not subject to objection when no time-
ly, specific written comments regard-
ing the proposed project or activity
(see §218.2) are received during any des-
ignated opportunity for public com-
ment (see §218.5(a)). The responsible of-
ficial must issue a statement in the
Record of Decision or Decision Notice
that the project or activity was not
subject to objection.

§218.5 Who may file an objection.

(a) Individuals and entities as defined
in §218.2 who have submitted timely,
specific written comments regarding a
proposed project or activity that is
subject to these regulations during any
designated opportunity for public com-
ment may file an objection. Oppor-
tunity for public comment on a draft
EIS includes request for comments dur-
ing scoping, the 40 CFR 1506.10 com-
ment period, or other public involve-
ment opportunity where written com-
ments are requested by the responsible
official. Opportunity for public com-
ment on an EA includes during scoping
or any other instance where the re-
sponsible official seeks written com-
ments.

(b) Federally-recognized Indian
Tribes and Alaska Native Corporations
are also eligible to file an objection
when specific written comments as de-
fined in §218.2 are provided during Fed-
eral-Tribal consultations.

(c) Comments received from an au-
thorized representative(s) of an entity
are considered those of the entity only.
Individual members of that entity do
not meet objection eligibility require-
ments solely on the basis of member-
ship in an entity. A member or an indi-
vidual must submit timely, specific
written comments independently in
order to be eligible to file an objection
in an individual capacity.

(d) When an objection lists multiple
individuals or entities, each individual
or entity must meet the requirements
of paragraph (a) of this section. If the
objection does not identify a lead ob-
jector as required at §218.8(d)(3), the re-
viewing officer will delegate the first
eligible objector on the list as the lead
objector. Individuals or entities listed
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on an objection that do not meet eligi-
bility requirements will not be consid-
ered objectors. Objections from individ-
uals or entities that do not meet the
requirements of paragraph (a) of this
section will not be accepted and will be
documented as such in the objection
record.

(e) Federal agencies may not file ob-
jections.

(f) Federal employees who otherwise
meet the requirements of this subpart
for filing objections in a non-official
capacity must comply with Federal
conflict of interest statutes at 18
U.S.C. 202-209 and with employee ethics
requirements at 5 CFR part 2635. Spe-
cifically, employees must not be on of-
ficial duty nor use Government prop-
erty or equipment in the preparation
or filing of an objection. Further, em-
ployees must not use or otherwise in-
corporate information unavailable to
the public, such as Federal agency doc-
uments that are exempt from disclo-
sure under the Freedom of Information
Act (5 U.S.C. 552(b)).

§218.6 Computation of time periods.

(a) Computation. All time periods are
computed using calendar days, includ-
ing Saturdays, Sundays, and Federal
holidays. However, when the time pe-
riod expires on a Saturday, Sunday, or
Federal holiday, the time is extended
to the end of the next Federal working
day as stated in the legal notice (11:59
p.m. in the time zone of the receiving
office for objections filed by electronic
means such as email or facsimile).

(b) Starting date. The day after publi-
cation of the legal notice required by
§218.7(c) is the first day of the objec-
tion-filing period.

(c) Publication date. The publication
date of the legal notice of the EA or
final EIS in the newspaper of record or,
when the Chief is the responsible offi-
cial, the FEDERAL REGISTER, is the ex-
clusive means for calculating the time
to file an objection. Objectors may not
rely on dates or timeframe information
provided by any other source.

(d) Extensions. Time extensions are
not permitted except as provided at
paragraph (a) of this section, and
§218.26(b).
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§218.7 Giving notice of objection proc-
ess for proposed projects and activi-
ties subject to objection.

(a) In addition to the notification re-
quired in paragraph (c) of this section,
the responsible official must disclose
during scoping and in the EA or EIS
that the proposed project or activity is:

(1) A hazardous fuel reduction project
as defined by the HFRA, section 101(2),
that is subject to subparts A and C of
this part, or

(2) A project or activity imple-
menting a land management plan and
not authorized under the HFRA, that is
subject to subparts A and B of this
part.

(b) The responsible official must
promptly make available the final EIS
or the EA, and a draft Record of Deci-
sion (ROD) or draft Decision Notice
(DN) and Finding of No Significant Im-
pact (FONSI), to those who have re-
quested the documents or are eligible
to file an objection in accordance with
§218.5(a).

(c) Upon distribution, legal notice of
the opportunity to object to a proposed
project or activity must be published
in the applicable newspaper of record
identified as defined in §218.2 for the
National Forest System unit. When the
Chief is the responsible official, notice
must be published in the FEDERAL REG-
ISTER. The legal notice or FEDERAL
REGISTER notice must:

(1) Include the name of the proposed
project or activity, a concise descrip-
tion of the draft decision and any pro-
posed land management plan amend-
ments, name and title of the respon-
sible official, name of the forest and/or
district on which the proposed project
or activity will occur, instructions for
obtaining a copy of the final EIS or EA
and draft ROD or DN as defined in
§218.2, and instructions on how to ob-
tain additional information on the pro-
posed project or activity.

(2) State that the proposed project or
activity is subject to the objection
process pursuant to 36 CFR part 218;
identify whether the special procedures
of subpart B or subpart C of this part
are applicable; and include the fol-
lowing:

(i) Name and address of the reviewing
officer with whom an objection is to be
filed. The notice must specify a street,
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postal, fax, and email address, the ac-
ceptable format(s) for objections filed
electronically, and the reviewing offi-
cer’s business hours for those filing
hand-delivered objections.

(ii) A statement that objections will
be accepted only from those who have
previously submitted specific written
comments regarding the proposed
project during scoping or other des-
ignated opportunity for public com-
ment in accordance with §218.5(a). The
statement must also specify that issues
raised in objections must be based on
previously submitted timely, specific
written comments regarding the pro-
posed project unless based on new in-
formation arising after designated op-
portunities.

(iii) A statement that the publication
date of the legal notice in the news-
paper of record or FEDERAL REGISTER
notice is the exclusive means for calcu-
lating the time to file an objection (see
§§218.26(a) and 218.32(a)), and that those
wishing to object should not rely upon
dates or timeframe information pro-
vided by any other source. A specific
date must not be included in the no-
tice.

(iv) A statement that an objection,
including attachments, must be filed
(regular mail, fax, email, hand-deliv-
ery, express delivery, or messenger
service) with the appropriate reviewing
officer (see §§218.3 and 218.8) within 30
days of the date of publication of the
legal notice for the objection process if
the proposal is an authorized hazardous
fuel reduction project, or within 45
days if the proposal is otherwise a
project or activity implementing a
land management plan. The statement
must also describe the evidence of
timely filing in §218.9.

(v) A statement describing the min-
imum content requirements of an ob-
jection (see §218.8(d)) and identify that
incorporation of documents by ref-
erence is permitted only as provided
for at §218.8(b).

(d) Within 4 calendar days of the date
of publication of the legal notice in the
newspaper of record or, when applica-
ble, the FEDERAL REGISTER, a digital
image of the legal notice or FEDERAL
REGISTER publication, or the exact text
of the notice, must be made available
on the Web. Such postings must clearly
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indicate the date the notice was pub-
lished in the newspaper of record or
FEDERAL REGISTER, and the name of
the publication.

(e) Through notice published annu-
ally in the FEDERAL REGISTER, each re-
gional forester must advise the public
of the newspaper(s) of record utilized
for publishing legal notice required by
this part.

§218.8 Filing an objection.

(a) Objections must be filed with the
reviewing officer in writing. All objec-
tions are available for public inspec-
tion during and after the objection
process.

(b) Incorporation of documents by
reference is not allowed, except for the
following list of items that may be ref-
erenced by including date, page, and
section of the cited document, along
with a description of its content and
applicability to the objection. All
other documents must be included with
the objection.

(1) All or any part of a Federal law or
regulation.

(2) Forest Service directives and land
management plans.

(3) Documents referenced by the For-
est Service in the proposed project EA
or EIS that is subject to objection.

(4) Comments previously provided to
the Forest Service by the objector dur-
ing public involvement opportunities
for the proposed project where written
comments were requested by the re-
sponsible official.

(c) Issues raised in objections must
be based on previously submitted spe-
cific written comments regarding the
proposed project or activity and attrib-
uted to the objector, unless the issue is
based on new information that arose
after the opportunities for comment.
The burden is on the objector to dem-
onstrate compliance with this require-
ment for objection issues (see para-
graph (d)(6) of this section).

(d) At a minimum, an objection must
include the following:

(1) Objector’s name and address as de-
fined in §218.2, with a telephone num-
ber, if available;

(2) Signature or other verification of
authorship upon request (a scanned sig-
nature for electronic mail may be filed
with the objection);
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(3) When multiple names are listed on
an objection, identification of the lead
objector as defined in §218.2.
Verification of the identity of the lead
objector must be provided upon request
or the reviewing officer will designate
a lead objector as provided in §218.5(d);

(4) The name of the proposed project,
the name and title of the responsible
official, and the name(s) of the na-
tional forest(s) and/or ranger district(s)
on which the proposed project will be
implemented;

(5) A description of those aspects of
the proposed project addressed by the
objection, including specific issues re-
lated to the proposed project; if appli-
cable, how the objector believes the en-
vironmental analysis or draft decision
specifically violates law, regulation, or
policy; suggested remedies that would
resolve the objection; supporting rea-
sons for the reviewing officer to con-
sider; and

(6) A statement that demonstrates
the connection between prior specific
written comments on the particular
proposed project or activity and the
content of the objection, unless the ob-
jection concerns an issue that arose
after the designated opportunity(ies)
for comment (see paragraph (c) of this
section).

§218.9 Evidence of timely filing.

(a) It is the objector’s responsibility
to ensure timely filing of a written ob-
jection with the reviewing officer.
Timeliness must be determined by the
following indicators:

(1) The date of the U.S. Postal Serv-
ice postmark for an objection received
before the close of the fifth business
day after the objection filing period;

(2) The agency’s electronically gen-
erated posted date and time for email
and facsimiles;

(3) The shipping date for delivery by
private carrier for an objection re-
ceived before the close of the fifth busi-
ness day after the objection filing pe-
riod; or

(4) The official agency date stamp
showing receipt of hand delivery.

(b) For emailed objections, the send-
er should receive an automated elec-
tronic acknowledgement from the
agency as confirmation of receipt. If
the sender does not receive an auto-
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mated acknowledgment of receipt of
the objection, it is the sender’s respon-
sibility to ensure timely filing by other
means.

§218.10 Objections set aside from re-
view.

(a) The reviewing officer must set
aside and not review an objection when
one or more of the following applies:

(1) Objections are not filed in a time-
ly manner (see §§218.7(¢c)(2)(v) and
218.9).

(2) The proposed project is not sub-
ject to the objection procedures in
§§218.1, 218.4, 218.20, and 218.31.

(3) The individual or entity did not
submit timely and specific written
comments regarding the proposed
project or activity during scoping or
another designated opportunity for
public comment (see §218.5(a)).

(4) Except for issues that arose after
the opportunities for comment, none of
the issues included in the objection are
based on previously submitted specific
written comments and the objector has
not provided a statement dem-
onstrating a connection between the
comments and objection issues (see
§§218.8(c) and 218.8(d)(6)).

(6) The objection does not provide
sufficient information as required by
§218.8(d)(5) and (6) for the reviewing of-
ficer to review.

(6) The objector withdraws the objec-
tion.

(7) An objector’s identity is not pro-
vided or cannot be determined from the
signature (written or electronically
scanned) and a reasonable means of
contact is not provided (see §218.8(d)(1)
and (2)).

(8) The objection is illegible for any
reason, including submissions in an
electronic format different from that
specified in the legal notice.

(9) The responsible official cancels
the objection process underway to re-
initiate the objection procedures at a
later date or withdraw the proposed
project or activity.

(b) The reviewing officer must give
prompt written notice to the objector
and the responsible official when an ob-
jection is set aside from review and
must state the reasons for not review-
ing the objection. If the objection is set
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aside from review for reasons of illegi-
bility or lack of a means of contact,
the reasons must be documented and a
copy placed in the objection record.

§218.11 Resolution of objections.

(a) Meetings. Prior to the issuance of
the reviewing officer’s written re-
sponse, either the reviewing officer or
the objector may request to meet to
discuss issues raised in the objection
and potential resolution. The reviewing
officer has the discretion to determine
whether adequate time remains in the
review period to make a meeting with
the objector practical, the appropriate
date, duration, agenda, and location for
any meeting, and how the meeting will
be conducted to facilitate the most
beneficial dialogue; e.g., face-to-face
office meeting, project site visit, tele-
conference, video conference, etc. The
responsible official should be a partici-
pant along with the reviewing officer
in any objection resolution meeting.
Meetings are not required to be noticed
but are open to attendance by the pub-
lic, and the reviewing officer will de-
termine whether those other than ob-
jectors may participate.

(b) Reviewing officer’s response to ob-
jections. (1) A written response must set
forth the reasons for the response, but
need not be a point-by-point response
and may contain instructions to the re-
sponsible official, if necessary. In cases
involving more than one objection to a
proposed project or activity, the re-
viewing officer may consolidate objec-
tions and issue one or more responses.

(2) No further review from any other
Forest Service or USDA official of the
reviewing officer’s written response to
an objection is available.

§218.12 Timing of project decision.

(a) The responsible official may not
sign a ROD or DN subject to the provi-
sions of this part until the reviewing
officer has responded in writing to all
pending objections (see §218.11(b)(1)).

(b) The responsible official may not
sign a ROD or DN subject to the provi-
sions of this part until all concerns and
instructions identified by the review-
ing officer in the objection response
have been addressed.
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(c) When no objection is filed within
the objection filing period (see §§218.26
and 218.32):

(1) The reviewing officer must notify
the responsible official.

(2) Approval of the proposed project
or activity documented in a ROD in ac-
cordance with 40 CFR 1506.10, or in a
DN may occur on, but not before, the
fifth business day following the end of
the objection filing period.

(d) When a proposed project or activ-
ity is not subject to objection because
no timely, specific written comments
regarding the proposal were received
during a designated opportunity for
public comment (see §218.4), the ap-
proval of a proposed project or activity
documented in a ROD must be in ac-
cordance with 40 CFR 1506.10 and 36
CFR 220.5(g), and the approval of a pro-
posed project or activity documented
in a DN must be made in accordance
with 36 CFR 220.7(c) and (d).

§218.13 Secretary’s authority.

(a) Nothing in this section shall re-
strict the Secretary of Agriculture
from exercising any statutory author-
ity regarding the protection, manage-
ment, or administration of National
Forest System lands.

(b) Projects and activities proposed
by the Secretary of Agriculture or the
Under Secretary, Natural Resources
and Environment, are not subject to
the procedures set forth in this part.
Approval of projects and activities by
the Secretary or Under Secretary con-
stitutes the final administrative deter-
mination of the U.S. Department of
Agriculture.

§218.14 Judicial proceedings.

(a) The objection process set forth in
this subpart fully implements Con-
gress’ design for a predecisional admin-
istrative review process. These proce-
dures present a full and fair oppor-
tunity for concerns to be raised and
considered on a project-by-project
basis. Individuals and groups must
structure their participation so as to
alert the local agency officials making
particular land management decisions
of their positions and contentions.

(b) Any filing for Federal judicial re-
view of a decisions covered by this sub-
part is premature and inappropriate
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unless the plaintiff has exhausted the
administrative review process set forth
in this part (see 7 U.S.C. 6912(e) and 16
U.S.C. 6515(¢)).

§218.15 Information
quirements.

The rules of this part specify the in-
formation that objectors must provide
in an objection to a proposed project
(see §218.8). As such, these rules con-
tain information collection require-
ments as defined in 5 CFR part 1320.
These information requirements are as-
signed OMB Control Number 0596-0172.

collection re-

§218.16 Effective dates.

(a) Effective dates for HFRA-authorized
projects. (1) Provisions of this part that
are applicable to hazardous fuel reduc-
tion projects authorized under the
HFRA are in effect as of March 27, 2013
for projects where scoping begins on or
after this date.

(2) Hazardous fuel reduction project
proposals under the HFRA for which
public scoping began prior to March 27,
2013 may use the predecisional objec-
tion procedures posted at hitp:/
www.fs.fed.us/objections.

(3) Hazardous fuel reduction project
proposals that are re-scoped with the
public or re-issued for notice and com-
ment after March 27, 2013 are subject to
this part.

(b) Effective dates for non-HFRA-au-
thoriced projects. (1) Project proposals
with public scoping completed, but
that have not had legal notice pub-
lished. The applicable provisions of
this part are in effect as of March 27,
2013 where public scoping was pre-
viously initiated for project proposals,
but legal notice of the opportunity to
comment has not yet been published;
unless scoping or other public notifica-
tion of the project (e.g. Schedule of
Proposed Actions) has clearly indi-
cated the project to be under the
former 36 CFR part 215 appeal process.

(2) Project proposals which have legal
notice published, but a Decision Notice
or Record of Decision has not been
signed. If a Decision Notice or Record
of Decision is signed within 6 months
of March 27, 2013, it will be subject to
the 36 CFR part 215 appeal process. If
the Decision Notice or Record of Deci-
sion is to be signed more than 6 months
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beyond March 27, 2013, the project pro-
posal will be subject to the require-
ments of this part. In this case, the re-
sponsible official will notify all inter-
ested and affected parties who partici-
pated during scoping or provided spe-
cific written comment regarding the
proposed project or activity during the
comment period initiated with a legal
notice that the project proposal will be
subject to the predecisional objection
regulations at 36 CFR part 218. All in-
terested and affected parties who pro-
vided written comment as defined in
§218.2 during scoping or the comment
period will be eligible to participate in
the objection process.

(3) Project proposals are subject to
the requirements of this part when ini-
tial public scoping, re-scoping with the
public, or re-issuance of notice and
comment begins on or after March 27,
2013.

Subpart B—Provisions Specific to
Project-Level Proposals Not
Authorized Under Healthy For-
ests Restoration Act

§218.20 Applicability and scope.

This subpart includes provisions that
are specific to proposed projects and
activities implementing land and re-
source management plans and docu-
mented with a Record of Decision or
Decision Notice, except those author-
ized under the Healthy Forests Res-
toration Act (HFRA). The sections of
this subpart must be considered in
combination with the general provi-
sions of subpart A of this part for the
full complement of regulatory direc-
tion pertaining to predecisional admin-
istrative review of the applicable
projects and activities.

§218.21 Emergency situations.

(a) Authority. The Chief and the Asso-
ciate Chief of the Forest Service are
authorized to make the determination
that an emergency situation exists as
defined in this section.

(b) Emergency Ssituation definition. A
situation on National Forest System
(NFS) lands for which immediate im-
plementation of a decision is necessary



Forest Service, USDA

to achieve one or more of the fol-
lowing: Relief from hazards threat-
ening human health and safety; mitiga-
tion of threats to natural resources on
NF'S or adjacent lands; avoiding a loss
of commodity value sufficient to jeop-
ardize the agency’s ability to accom-
plish project objectives directly related
to resource protection or restoration.

(c) Determination. The determination
that an emergency situation exists
shall be based on an examination of the
relevant information. During the con-
sideration by the Chief or Associate
Chief, additional information may be
requested from the responsible official.
The determination that an emergency
situation does or does not exist is not
subject to administrative review under
this part.

(d) Implementation. When it is deter-
mined that an emergency situation ex-
ists with respect to all or part of the
proposed project or activity, the pro-
posed action shall not be subject to the
predecisional objection process and im-
plementation may proceed as follows:

(1) Immediately after mnotification
(see 36 CFR 220.7(d)) when the decision
is documented in a Decision Notice
(DN).

(2) Immediately after complying with
the timeframes and publication re-
quirements described in 40 CFR
1506.10(b)(2) when the decision is docu-
mented in a Record of Decision (ROD).

(e) Notification. The responsible offi-
cial shall identify any emergency situ-
ation determination made for a project
or activity in the notification of the
decision (see 36 CFR 220.5(g) and
220.7(d)).

§218.22 Proposed projects and activi-
ties subject to legal notice and op-
portunity to comment.

The legal notice and opportunity to
comment procedures of this subpart
apply only to:

(a) Proposed projects and activities
implementing land management plans
for which an environmental assessment
(EA) is prepared;

(b) Proposed projects and activities
implementing land management plans
for which a draft or supplemental envi-
ronmental impact statement (EIS) is
prepared and notice and comment pro-
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cedures are governed by 40 CFR parts
1500 through 1508;

(c) Proposed amendments to a land
management plan that are included as
part of a proposed project or activity
covered in paragraphs (a) or (b) of this
section which are applicable only to
that proposed project or activity;

(d) A proposed project or activity for
which a supplemental or revised EA or
EIS is prepared based on consideration
of new information or changed cir-
cumstances; and

(e) Proposed research activities to be
conducted on National Forest System
land for which an EA or EIS is pre-
pared.

§218.23 Proposed projects and activi-
ties not subject to legal notice and
opportunity to comment.

The legal notice and opportunity to
comment procedures of this subpart do
not apply to:

(a) Any project or activity categori-
cally excluded from documentation in
an environmental assessment or envi-
ronmental impact statement.

(b) Proposed land management plans,
plan revisions, and plan amendments
that are subject to the objection proc-
ess set out in 36 CFR part 219, subpart
B;

(c) Proposed plan amendments asso-
ciated with a project or activity where
the amendment applies not just to the
particular project or activity but to all
future projects and activities (see 36
CFR 219.59(b));

(d) Proposed projects and activities
not subject to the provisions of the Na-
tional Environmental Policy Act and
the implementing regulations at 40
CFR parts 1500 through 1508 and 36 CFR
part 220;

(e) Determinations by the responsible
official, after consideration of new in-
formation or changed circumstances,
that a correction, supplement, or revi-
sion of the EA or EIS is not required;

(f) Rules promulgated in accordance
with the Administrative Procedure Act
(5 U.S.C. 551 et seq.) or policies and pro-
cedures issued in the Forest Service
Manual and Handbooks (36 CFR part
216); and
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(g) Proposed hazardous fuel reduction
projects authorized under the Healthy
Forests Restoration Act.

[78 FR 18497, Mar. 27, 2013, as amended at 79
FR 44293, July 31, 2014]

§218.24 Notification of opportunity to
comment on proposed projects and
activities.

(a) Responsible official.
sible official shall:

(1) Provide legal notice of the oppor-
tunity to comment on a proposed
project or activity implementing a
land management plan.

(2) Determine the most effective tim-
ing and then publish the legal notice of
the opportunity to comment as pro-
vided for in paragraph (c)(2) of this sec-
tion.

(3) Promptly provide notice about the
proposed project or activity to any in-
dividual or entity who has requested it
and to those who have participated in
planning for that project.

(4) Accept all written comments on
the proposed project or activity as pro-
vided for in §218.25(a)(4).

(b) Content of legal notice. All legal
notices shall include the following:

(1) The title and brief description of
the proposed project or activity.

(2) A general description of the pro-
posed project or activity’s location
with sufficient information to allow
the interested public to identify the lo-
cation.

(3) When applicable, a statement that
the responsible official is requesting an
emergency situation determination or
it has been determined that an emer-
gency situation exists for the proposed
project or activity as provided for in
§218.21.

(4) For a proposed project or activity
to be analyzed and documented in an
environmental assessment (EA), a
statement that the opportunity to
comment ends 30 days following the
date of publication of the legal notice
in the newspaper of record (see
§218.25(a)(2)); as newspaper publication
dates may vary, legal notices shall not
contain the specific date.

(5) For a proposed project or activity
that is analyzed and documented in a
draft environmental impact statement
(EIS), a statement that the oppor-
tunity to comment ends 45 days fol-

The respon-
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lowing the date of publication of the
notice of availability (NOA) in the
FEDERAL REGISTER (see §218.25(a)(2)).
The legal notice must be published
after the NOA and contain the NOA
publication date.

(6) A statement that only those who
submit timely and specific written
comments regarding the proposed
project or activity during a public
comment period established by the re-
sponsible official are eligible to file an
objection.

(7) The responsible official’s name,
title, telephone number, and addresses
(street, postal, facsimile, and email) to
whom comments are to be submitted
and the responsible official’s office
business hours for those submitting
hand-delivered comments (see
§218.25(a)(4)(ii)).

(8) A statement indicating that for
objection eligibility each individual or
representative from each entity sub-
mitting timely and specific written
comments regarding the proposed
project or activity must either sign the
comments or verify identity upon re-
quest.

(9) The acceptable format(s) for elec-
tronic comments.

(10) Instructions on how to obtain ad-
ditional information on the proposed
project or activity.

(c) Publication. (1) Through notice
published annually in the FEDERAL
REGISTER, each Regional Forester shall
advise the public of the newspaper(s) of
record used for publishing legal notices
required by this part.

(2) Legal notice of the opportunity to
comment on a proposed project or ac-
tivity shall be published in the applica-
ble newspaper of record identified in
paragraph (c)(1) of this section for each
National Forest System unit. When the
Chief is the responsible official, notice
shall also be published in the FEDERAL
REGISTER. The publication date of the
legal notice in the newspaper of record
is the exclusive means for calculating
the time to submit written comments
on a proposed project or activity to be
analyzed and documented in an EA.
The publication date of the NOA in the
FEDERAL REGISTER is the exclusive
means for calculating the time to sub-
mit written comments on a proposed
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project or activity that is analyzed and
documented in a draft EIS.

(3) Within 4 calendar days of the date
of publication of the legal notice in the
newspaper of record or, when applica-
ble, the FEDERAL REGISTER, a digital
image of the legal notice or FEDERAL
REGISTER publication, or the exact text
of the notice, must be made available
on the Web. Such postings must clearly
indicate the date the notice was pub-
lished in the newspaper of record or
FEDERAL REGISTER, and the name of
the publication.

§218.25 Comments on
projects and activities.

(a) Opportunity to comment. (1) Time
period for submission of comments—

(i) Comments on a proposed project
or activity to be documented in an en-
vironmental assessment shall be ac-
cepted for 30 days beginning on the
first day after the date of publication
of the legal notice.

(i1) Comments on a proposed project
or activity to be documented in an en-
vironmental impact statement shall be
accepted for a minimum of 45 days be-
ginning on the first day after the date
of publication in the FEDERAL REG-
ISTER of the notice of availability of
the draft EIS.

(iii) Comments. It is the responsibility
of all individuals and organizations to
ensure that their comments are re-
ceived in a timely manner as provided
for in paragraph (a)(4) of this section.

(iv) Extension. The time period for the
opportunity to comment on a proposed
project or activity to be documented
with an environmental assessment
shall not be extended.

(2) Computation of the comment period.
The time period is computed using cal-
endar days, including Saturdays, Sun-
days, and Federal holidays. However,
when the time period expires on a Sat-
urday, Sunday, or Federal holiday,
comments shall be accepted until the
end of the next Federal working day
(11:59 p.m. in the time zone of the re-
ceiving office for comments filed by
electronic means such as email or fac-
simile).

(3) Requirements. To be eligible to
submit an objection, individuals and
entities must have provided the fol-
lowing during the comment period:

proposed
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(i) Name and postal address. Email
address in addition is recommended but
not required.

(ii) Title of the proposed project or
activity.

(iii) Specific written comments as de-
fined in §218.2 regarding the proposed
project or activity, along with sup-
porting reasons.

(iv) Signature or other verification of
identity upon request and identifica-
tion of the individual or entity who au-
thored the comment(s). For comments
listing multiple entities or multiple in-
dividuals, a signature or other means
of verification must be provided for the
individual authorized to represent each
entity and for each individual in the
case of multiple names. A scanned sig-
nature or other means of verifying the
identity of the individual or entity rep-
resentative may be used for electroni-
cally submitted comments.

(v) Individual members of an entity
must submit their own comments to
establish personal eligibility; com-
ments received on behalf of an entity
are considered as those of the entity
only.

(4) Evidence of timely submission.
When there is a question about timely
submission of comments, timeliness
shall be determined as follows:

(i) Written comments must be post-
marked by the Postal Service, emailed,
faxed, or otherwise submitted (for ex-
ample, express delivery service) by
11:59 p.m. in the time zone of the re-
ceiving office on the 30th calendar day
following publication of the legal no-
tice for proposed projects or activities
to be analyzed and documented in an
EA or the 45th calendar day following
publication of the NOA in the FEDERAL
REGISTER for a draft EIS.

(ii) Hand-delivered comments must
be time and date imprinted at the cor-
rect responsible official’s office by the
close of business on the 30th calendar
day following publication of the legal
notice for proposed projects or activi-
ties to be analyzed and documented in
an EA or the 45th calendar day fol-
lowing publication of the NOA in the
FEDERAL REGISTER for a draft EIS.

(iii) For emailed comments, the send-
er should normally receive an auto-
mated electronic acknowledgment
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from the agency as confirmation of re-
ceipt. If the sender does not receive an
automated acknowledgment of the re-
ceipt of the comments, it is the send-
er’s responsibility to ensure timely re-
ceipt by other means.

(b) Consideration of comments. (1) The
responsible official shall consider all
written comments submitted in com-
pliance with paragraph (a) of this sec-
tion.

(2) All written comments received by
the responsible official shall be placed
in the project file and shall become a
matter of public record.

§218.26 Objection time periods.

(a) Time to file an objection. Written
objections, including any attachments,
must be filed with the reviewing officer
within 45 days following the publica-
tion date of the legal notice of the EA
or final EIS in the newspaper of record
or the publication date of the notice in
the FEDERAL REGISTER when the Chief
is the responsible official (see
§218.7(c)). It is the responsibility of ob-
jectors to ensure that their objection is
received in a timely manner.

(b) Time for responding to an objection.
The reviewing officer must issue a
written response to the objector(s) con-
cerning their objection(s) within 45
days following the end of the objection
filing period. The reviewing officer has
the discretion to extend the time for up
to 30 days when he or she determines
that additional time is necessary to
provide adequate response to objec-
tions or to participate in resolution
discussions with the objector(s).

Subpart C—Provisions Specific to
Proposed Projects Authorized
Under the Healthy Forests Res-
toration Act

§218.30 Applicability and scope.

This subpart includes provisions that
are specific to proposed hazardous fuel
reduction projects documented with a
Record of Decision or Decision Notice,
and authorized under the Healthy For-
ests Restoration Act (HFRA). The sec-
tions of this subpart must be consid-
ered in combination with the general
provisions of subpart A of this part for
the full complement of regulatory di-
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rection pertaining to predecisional ad-
ministrative review of the applicable
projects and activities.

§218.31 Authorized hazardous fuel re-
duction projects subject to objec-
tion.

(a) Only authorized hazardous fuel re-
duction projects as defined by the
HFRA, section 101(2), occurring on Na-
tional Forest System land that have
been analyzed in an EA or EIS are sub-
ject to this subpart. Authorized haz-
ardous fuel reduction projects proc-
essed under the provisions of the HFRA
are not subject to the requirements in
subpart B of this part.

(b) When authorized hazardous fuel
reduction projects are approved con-
temporaneously with a plan amend-
ment that applies only to that project,
the objection process of this subpart
applies to both the plan amendment
and the project.

§218.32 Objection time periods.

(a) Time to file an objection. Written
objections, including any attachments,
must be filed with the reviewing officer
within 30 days following the publica-
tion date of the legal notice of the EA
or final EIS in the newspaper of record
or the publication date of the notice in
the FEDERAL REGISTER when the Chief
is  the responsible official (see
§218.6(c)). It is the responsibility of ob-
jectors to ensure that their objection is
received in a timely manner.

(b) Time for responding to an objection.
The reviewing officer must issue a
written response to the objector(s) con-
cerning their objection(s) within 30
days following the end of the objection
filing period.

PART 219—PLANNING

Subpart A—National Forest System Land
Management Planning

Sec.

219.1 Purpose and applicability.

219.2 Levels of planning and responsible of-
ficials.

219.3 Role of science in planning.

219.4 Requirements for public participation.

219.5 Planning framework.

219.6 Assessment.

219.7 New plan development or plan revi-
sion.

219.8 Sustainability.
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219.9 Diversity of plant and animal commu-
nities.

219.10 Multiple use.

219.11 Timber requirements based on the
NFMA.

219.12 Monitoring.

219.13 Plan amendment and administrative
changes.

219.14 Decision document
records.

219.15 Project and activity consistency with
the plan.

219.16 Public notifications.

219.17 Effective dates and transition.

219.18 Severability.

219.19 Definitions.

and planning

Subpart B—Pre-Decisional Administrative
Review Process

219.50 Purpose and scope.

219.51 Plans, plan amendments, or plan revi-
sions not subject to objection.

219.52 Giving notice of a plan, plan amend-
ment, or plan revision subject to objec-
tion before approval.

219.53 Who may file an objection.

219.54 Filing an objection.

219.55 Objections set aside from review.

219.56 Objection time periods and process.

219.57 Resolution of objections.

219.58 Timing of a plan, plan amendment, or
plan revision decision.

219.59 TUse of other administrative review
processes.

219.60 Secretary’s authority.

219.61 Information collection requirements.

219.62 Definitions.

AUTHORITY: 5 U.S.C. 301; 16 U.S.C. 1604, 1613.

SOURCE: 77 FR 21260, Apr. 9, 2012, unless
otherwise noted.

Subpart A—National Forest System
Land Management Planning

§219.1 Purpose and applicability.

(a) This subpart sets out the planning
requirements for developing, amend-
ing, and revising land management
plans (also referred to as plans) for
units of the National Forest System
(NFS), as required by the Forest and
Rangeland Renewable Resources Plan-
ning Act of 1974, as amended by the Na-
tional Forest Management Act of 1976
(16 U.S.C. 1600 et seq.) (NFMA). This
subpart also sets out the requirements
for plan components and other content
in land management plans. This part is
applicable to all units of the NFS as
defined by 16 U.S.C. 1609 or subsequent
statute.

53

§219.1

(b) Consistent with the Multiple-Use
Sustained-Yield Act of 1960 (16 U.S.C.
528-531) (MUSYA), the Forest Service
manages the NFS to sustain the mul-
tiple use of its renewable resources in
perpetuity while maintaining the long-
term health and productivity of the
land. Resources are managed through a
combination of approaches and con-
cepts for the benefit of human commu-
nities and natural resources. Land
management plans guide sustainable,
integrated resource management of the
resources within the plan area in the
context of the broader landscape, giv-
ing due consideration to the relative
values of the various resources in par-
ticular areas.

(¢c) The purpose of this part is to
guide the collaborative and science-
based development, amendment, and
revision of land management plans
that promote the ecological integrity
of national forests and grasslands and
other administrative units of the NFS.
Plans will guide management of NFS
lands so that they are ecologically sus-
tainable and contribute to social and
economic sustainability; consist of eco-
systems and watersheds with ecologi-
cal integrity and diverse plant and ani-
mal communities; and have the capac-
ity to provide people and communities
with ecosystem services and multiple
uses that provide a range of social, eco-
nomic, and ecological benefits for the
present and into the future. These ben-
efits include clean air and water; habi-
tat for fish, wildlife, and plant commu-
nities; and opportunities for rec-
reational, spiritual, educational, and
cultural benefits.

(d) This part does not affect treaty
rights or valid existing rights estab-
lished by statute or legal instruments.

(e) During the planning process, the
responsible official shall comply with
Section 8106 of the Food, Conservation,
and Energy Act of 2008 (25 U.S.C. 3056),
Executive Order 13007 of May 24, 1996,
Executive Order 13175 of November 6,
2000, laws, and other requirements with
respect to disclosing or withholding
under the Freedom of Information Act
(b U.S.C. 552) certain information re-
garding reburial sites or other informa-
tion that is culturally sensitive to an
Indian Tribe or Tribes.
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(f) Plans must comply with all appli-
cable laws and regulations, including
NFMA, MUSYA, the Clean Air Act, the
Clean Water Act, the Wilderness Act,
and the Endangered Species Act.

(g) The responsible official shall en-
sure that the planning process, plan
components, and other plan content
are within Forest Service authority,
the inherent capability of the plan
area, and the fiscal capability of the
unit.

§219.2 Levels of planning and respon-
sible officials.

Forest Service planning occurs at dif-
ferent organizational levels and geo-
graphic scales. Planning occurs at
three levels—national strategic plan-
ning, NFS unit planning, and project or
activity planning.

(a) National strategic planning. The
Chief of the Forest Service is respon-
sible for national planning, such as
preparation of the Forest Service stra-
tegic plan required under the Govern-
ment Performance and Results Mod-
ernization Act of 2010 (5 U.S.C. 306; 31
U.S.C. 1115-1125; 31 TU.S.C. 9703-9704),
which is integrated with the require-
ments of the Forest and Rangeland Re-
newable Resources Planning Act of
1974, as amended by the NFMA. The
strategic plan establishes goals, objec-
tives, performance measures, and strat-
egies for management of the NFS, as
well as the other Forest Service mis-
sion areas: Research and Development,
State and Private Forestry, and Inter-
national Programs.

(b) National Forest System unit plan-
ning. (1) NFS unit planning results in
the development, amendment, or revi-
sion of a land management plan. A land
management plan provides a frame-
work for integrated resource manage-
ment and for guiding project and activ-
ity decisionmaking on a national for-
est, grassland, prairie, or other admin-
istrative unit. A plan reflects the
unit’s expected distinctive roles and
contributions to the local area, region,
and Nation, and the roles for which the
plan area is best suited, considering
the Agency’s mission, the unit’s unique
capabilities, and the resources and
management of other lands in the vi-
cinity. Through the adaptive planning
cycle set forth in this subpart, a plan
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can be changed to reflect new informa-
tion and changing conditions.

(2) A plan does not authorize projects
or activities or commit the Forest
Service to take action. A plan may
constrain the Agency from authorizing
or carrying out projects and activities,
or the manner in which they may
occur. Projects and activities must be
consistent with the plan (§219.15). A
plan does not regulate uses by the pub-
lic, but a project or activity decision
that regulates a use by the public
under 36 CFR Part 261, Subpart B, may
be made contemporaneously with the
approval of a plan, plan amendment, or
plan revision. Plans should not repeat
laws, regulations, or program manage-
ment policies, practices, and proce-
dures that are in the Forest Service Di-
rective System.

(3) The supervisor of the national for-
est, grassland, prairie, or other com-
parable administrative unit is the re-
sponsible official for development and
approval of a plan, plan amendment, or
plan revision for lands under the re-
sponsibility of the supervisor, unless a
regional forester; the Chief; the Under
Secretary, Natural Resources and En-
vironment; or the Secretary acts as the
responsible official. Two or more re-
sponsible officials may undertake joint
planning over lands under their respec-
tive jurisdictions.

(4) A plan for a unit that contains an
experimental area may not be approved
without the concurrence of the appro-
priate research station director with
respect to the direction applicable to
that area, and a plan amendment appli-
cable to an experimental area may not
be approved without the concurrence of
the appropriate research station direc-
tor.

(6) The Chief is responsible for lead-
ership and direction for carrying out
the NFS land management planning
program under this part. The Chief
shall:

(i) Establish planning procedures for
this part in the Forest Service Direc-
tive System in Forest Service Manual
1920—Land Management Planning and
in Forest Service Handbook 1909.12—
Land Management Planning Handbook.
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(ii) Establish and administer a na-
tional oversight process for account-
ability and consistency of NFS land
management planning under this part.

(iii) Establish procedures in the For-
est Service Directive System for ob-
taining inventory data on the various
renewable resources, and soil and
water.

(c) Project and activity planning. The
supervisor or district ranger is the re-
sponsible official for project and activ-
ity decisions, unless a higher-level offi-
cial acts as the responsible official. Re-
quirements for project or activity plan-
ning are established in the Forest Serv-
ice Directive System. Except as pro-
vided in the plan consistency require-
ments in §219.15, none of the require-
ments of this part apply to projects or
activities.

§219.3 Role of science in planning.

The responsible official shall use the
best available scientific information to
inform the planning process required
by this subpart. In doing so, the re-
sponsible official shall determine what
information is the most accurate, reli-
able, and relevant to the issues being
considered. The responsible official
shall document how the best available
scientific information was used to in-
form the assessment, the plan decision,
and the monitoring program as re-
quired in §§219.6(a)(3) and 219.14(a)(4).
Such documentation must: Identify
what information was determined to be
the best available scientific informa-
tion, explain the basis for that deter-
mination, and explain how the infor-
mation was applied to the issues con-
sidered.

§219.4 Requirements for public par-
ticipation.

(a) Providing opportunities for partici-
pation. The responsible official shall
provide opportunities to the public for
participating in the assessment proc-
ess; developing a plan proposal, includ-
ing the monitoring program; com-
menting on the proposal and the disclo-
sure of its environmental impacts in
accompanying National Environmental
Policy Act (NEPA) documents; and re-
viewing the results of monitoring in-
formation. When developing opportuni-
ties for public participation, the re-
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sponsible official shall take into ac-
count the discrete and diverse roles, ju-
risdictions, responsibilities, and skills
of interested and affected parties; the
accessibility of the process, opportuni-
ties, and information; and the cost,
time, and available staffing. The re-
sponsible official should be proactive
and use contemporary tools, such as
the Internet, to engage the public, and
should share information in an open
way with interested parties. Subject to
the notification requirements in
§219.16, the responsible official has the
discretion to determine the scope,
methods, forum, and timing of those
opportunities. The Forest Service re-
tains decisionmaking authority and re-
sponsibility for all decisions through-
out the process.

(1) Outreach. The responsible official
shall engage the public—including
Tribes and Alaska Native Corporations,
other Federal agencies, State and local
governments, individuals, and public
and private organizations or entities—
early and throughout the planning
process as required by this part, using
collaborative processes where feasible
and appropriate. In providing opportu-
nities for engagement, the responsible
official shall encourage participation
by:

(i) Interested individuals and enti-
ties, including those interested at the
local, regional, and national levels.

(ii) Youth, low-income populations,
and minority populations.

(iii) Private landowners whose lands
are in, adjacent to, or otherwise af-
fected by, or whose actions may im-
pact, future management actions in
the plan area.

(iv) Federal agencies, States, coun-
ties, and local governments, including
State fish and wildlife agencies, State
foresters and other relevant State
agencies. Where appropriate, the re-
sponsible official shall encourage
States, counties, and other local gov-
ernments to seek cooperating agency
status in the NEPA process for devel-
opment, amendment, or revision of a
plan. The responsible official may par-
ticipate in planning efforts of States,
counties, local governments, and other
Federal agencies, where practicable
and appropriate.
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(v) Interested or affected federally
recognized Indian Tribes or Alaska Na-
tive Corporations. Where appropriate,
the responsible official shall encourage
federally recognized Tribes to seek co-
operating agency status in the NEPA
process for development, amendment,
or revision of a plan. The responsible
official may participate in planning ef-
forts of federally recognized Indian
Tribes and Alaska Native Corporations,
where practicable and appropriate.

(2) Consultation with federally recog-
niced Indian Tribes and Alaska Native
Corporations. The Department recog-
nizes the Federal Government has cer-
tain trust responsibilities and a unique
legal relationship with federally recog-
nized Indian Tribes. The responsible of-
ficial shall honor the government-to-
government relationship between fed-
erally recognized Indian Tribes and the
Federal Government. The responsible
official shall provide to federally recog-
nized Indian Tribes and Alaska Native
Corporations the opportunity to under-
take consultation consistent with Ex-
ecutive Order 13175 of November 6, 2000,
and 25 U.S.C. 450 note.

(3) Native knowledge, indigenous eco-
logical knowledge, and land ethics. As
part of tribal participation and con-
sultation as set forth in paragraphs
(a)(1)(v) and (a)(2) of this section, the
responsible official shall request infor-
mation about native knowledge, land
ethics, cultural issues, and sacred and
culturally significant sites.

(b) Coordination with other public plan-
ning efforts. (1) The responsible official
shall coordinate land management
planning with the equivalent and re-
lated planning efforts of federally rec-
ognized Indian Tribes, Alaska Native
Corporations, other Federal agencies,
and State and local governments.

(2) For plan development or revision,
the responsible official shall review the
planning and land use policies of feder-
ally recognized Indian Tribes (43 U.S.C.
1712(b)), Alaska Native Corporations,
other Federal agencies, and State and
local governments, where relevant to
the plan area. The results of this re-
view shall be displayed in the environ-
mental impact statement (EIS) for the
plan (40 CFR 1502.16(c), 1506.2). The re-
view shall include consideration of:
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(i) The objectives of federally recog-
nized Indian Tribes, Alaska Native Cor-
porations, other Federal agencies, and
State and local governments, as ex-
pressed in their plans and policies;

(ii) The compatibility and inter-
related impacts of these plans and poli-
cies;

(iii) Opportunities for the plan to ad-
dress the impacts identified or to con-
tribute to joint objectives; and

(iv) Opportunities to resolve or re-
duce conflicts, within the context of
developing the plan’s desired condi-
tions or objectives.

(3) Nothing in this section should be
read to indicate that the responsible
official will seek to direct or control
management of lands outside of the
plan area, nor will the responsible offi-
cial conform management to meet non-
Forest Service objectives or policies.

[77 FR 21260, Apr. 9, 2012, as amended at 77
FR 44144, July 27, 2012]

§219.5 Planning framework.

(a) Planning for a national forest,
grassland, prairie, or other comparable
administrative unit of the NFS is an
iterative process that includes assess-
ment (§219.6); developing, amending, or
revising a plan (§§219.7 and 219.13); and
monitoring (§219.12). These three
phases of the framework are com-
plementary and may overlap. The in-
tent of this framework is to create a
responsive planning process that in-
forms integrated resource management
and allows the Forest Service to adapt
to changing conditions, including cli-
mate change, and improve manage-
ment based on new information and
monitoring.

(1) Assessment. Assessments rapidly
evaluate existing information about
relevant ecological, economic, and so-
cial conditions, trends, and sustain-
ability and their relationship to the
land management plan within the con-
text of the broader landscape. The re-
sponsible official shall consider and
evaluate existing and possible future
conditions and trends of the plan area,
and assess the sustainability of social,
economic, and ecological systems with-
in the plan area, in the context of the
broader landscape (§219.6).

(2) Plan development, plan amendment,
or plan revision.
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(i) The process for developing or re-
vising a plan includes: Assessment, pre-
liminary identification of the need to
change the plan based on the assess-
ment, development of a proposed plan,
consideration of the environmental ef-
fects of the proposal, providing an op-
portunity to comment on the proposed
plan, providing an opportunity to ob-
ject before the proposal is approved,
and, finally, approval of the plan or
plan revision. A new plan or plan revi-
sion requires preparation of an envi-
ronmental impact statement.

(ii) The process for amending a plan
includes: Preliminary identification of
the need to change the plan, develop-
ment of a proposed amendment, consid-
eration of the environmental effects of
the proposal, providing an opportunity
to comment on the proposed amend-
ment, providing an opportunity to ob-
ject before the proposal is approved,
and, finally, approval of the plan
amendment. The appropriate NEPA
documentation for an amendment may
be an environmental impact statement,
an environmental assessment, or a cat-
egorical exclusion, depending upon the
scope and scale of the amendment and
its likely effects.

(83) Monitoring. Monitoring is contin-
uous and provides feedback for the
planning cycle by testing relevant as-
sumptions, tracking relevant condi-
tions over time, and measuring man-
agement effectiveness (§219.12). The
monitoring program includes plan-
level and broader-scale monitoring.
The plan-level monitoring program is
informed by the assessment phase; de-
veloped during plan development, plan
amendment, or plan revision; and im-
plemented after plan decision. The re-
gional forester develops broader-scale
monitoring strategies. Biennial moni-
toring evaluation reports document
whether a change to the plan or change
to the monitoring program is war-
ranted based on new information,
whether a new assessment may be
needed, or whether there is no need for
change at that time.

(b) Interdisciplinary team(s). The re-
sponsible official shall establish an
interdisciplinary team or teams to pre-
pare assessments; new plans, plan
amendments, and plan revisions; and
plan monitoring programs.
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§219.6 Assessment.

The responsible official has the dis-
cretion to determine the scope, scale,
and timing of an assessment described
in §219.5(a)(1), subject to the require-
ments of this section.

(a) Process for plan development or revi-
sion assessments. An assessment must
be completed for the development of a
new plan or for a plan revision. The re-
sponsible official shall:

(1) Identify and consider relevant ex-
isting information in governmental or
non-governmental assessments, plans,
monitoring reports, studies, and other
sources of relevant information. Such
sources of information may include
State forest assessments and strate-
gies, the Resources Planning Act as-
sessment, ecoregional assessments,
non-governmental reports, State com-
prehensive outdoor recreation plans,
community wildfire protection plans,
public transportation plans, State
wildlife data and action plans, and rel-
evant Agency or interagency reports,
resource plans or assessments. Rel-
evant private information, including
relevant land management plans and
local knowledge, will be considered if
publicly available or voluntarily pro-
vided.

(2) Coordinate with or provide oppor-
tunities for the regional forester, agen-
cy staff from State and Private For-
estry and Research and Development,
federally recognized Indian Tribes and
Alaska Native Corporations, other gov-
ernmental and non-governmental par-
ties, and the public to provide existing
information for the assessment.

(3) Document the assessment in a re-
port available to the public. The report
should document information needs
relevant to the topics of paragraph (b)
of this section. Document in the report
how the best available scientific infor-
mation was used to inform the assess-
ment (§219.3). Include the report in the
planning record (§219.14).

(b) Content of the assessment for plan
development or revision. In the assess-
ment for plan development or revision,
the responsible official shall identify
and evaluate existing information rel-
evant to the plan area for the fol-
lowing:

(1) Terrestrial ecosystems,
ecosystems, and watersheds;

aquatic
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(2) Air, soil, and water resources and
quality;

(3) System drivers, including domi-
nant ecological processes, disturbance
regimes, and stressors, such as natural
succession, wildland fire, invasive spe-
cies, and climate change; and the abil-
ity of terrestrial and aquatic eco-
systems on the plan area to adapt to
change;

(4) Baseline assessment of carbon
stocks;

() Threatened, endangered, proposed
and candidate species, and potential
species of conservation concern present
in the plan area;

(6) Social, cultural,
conditions;

(7) Benefits people obtain from the
NFS planning area (ecosystem serv-
ices);

(8) Multiple uses and their contribu-
tions to local, regional, and national
economies;

(9) Recreation settings, opportunities
and access, and scenic character;

(10) Renewable and nonrenewable en-
ergy and mineral resources;

(11) Infrastructure, such as rec-
reational facilities and transportation
and utility corridors;

(12) Areas of tribal importance;

(13) Cultural and historic resources
and uses;

(14) Land status and ownership, use,
and access patterns; and

(15) Existing designated areas located
in the plan area including wilderness
and wild and scenic rivers and poten-
tial need and opportunity for addi-
tional designated areas.

(¢c) Plan amendment assessments.
Where the responsible official deter-
mines that a new assessment is needed
to inform an amendment, the respon-
sible official has the discretion to de-
termine the scope, scale, process, and
content for the assessment depending
on the topic or topics to be addressed.

[77 FR 21260, Apr. 9, 2012, as amended at 77
FR 44145, July 27, 2012]

and economic

§219.7 New plan development or plan
revision.

(a) Plan revisions. A plan revision cre-
ates a new plan for the entire plan
area, whether the plan revision differs
from the prior plan to a small or large
extent. A plan must be revised at least
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every 15 years. But, the responsible of-
ficial has the discretion to determine
at any time that conditions on a plan
area have changed significantly such
that a plan must be revised (16 U.S.C.
1604(£)(5)).

(b) New plan development. New plan
development is required for new NFS
units. The process for developing a new
plan is the same as the process for plan
revision.

(c) Process for plan development or revi-
sion. (1) The process for developing or
revising a plan includes: Public notifi-
cation and participation (§§219.4 and
219.16), assessment (§§219.56 and 219.6),
developing a proposed plan, considering
the environmental effects of the pro-
posal, providing an opportunity to
comment on the proposed plan, pro-
viding an opportunity to object before
the proposal is approved (subpart B),
and, finally, approving the plan or plan
revision. A new plan or plan revision
requires preparation of an environ-
mental impact statement.

(2) In developing a proposed new plan
or proposed plan revision, the respon-
sible official shall:

(i) Review relevant information from
the assessment and monitoring to iden-
tify a preliminary need to change the
existing plan and to inform the devel-
opment of plan components and other
plan content.

(i1) Consider the goals and objectives
of the Forest Service strategic plan
(§219.2(a)).

(iii) Identify the presence and con-
sider the importance of various phys-
ical, biological, social, cultural, and
historic resources on the plan area
(§219.6), with respect to the require-
ments for plan components of §§219.8
through 219.11.

(iv) Consider conditions, trends, and
stressors (§219.6), with respect to the
requirements for plan components of
§§219.8 through 219.11.

(v) Identify and evaluate lands that
may be suitable for inclusion in the
National Wilderness Preservation Sys-
tem and determine whether to rec-
ommend any such lands for wilderness
designation.

(vi) Identify the eligibility of rivers
for inclusion in the National Wild and
Scenic Rivers System, unless a system-
atic inventory has been previously



Forest Service, USDA

completed and documented and there
are no changed circumstances that
warrant additional review.

(vii) Identify existing designated
areas other than the areas identified in
paragraphs (¢)(2)(v) and (c)(2)(vi) of this
section, and determine whether to rec-
ommend any additional areas for des-
ignation. If the responsible official has
the delegated authority to designate a
new area or modify an existing area,
then the responsible official may des-
ignate such area when approving the
plan, plan amendment, or plan revi-
sion.

(viii) Identify the suitability of areas
for the appropriate integration of re-
source management and uses, with re-
spect to the requirements for plan com-
ponents of §§219.8 through 219.11, in-
cluding identifying lands that are not
suitable for timber production (§219.11).

(ix) Identify the maximum quantity
of timber that may be removed from
the plan area (§219.11(d)(6)).

(x) Identify questions and indicators
for the plan monitoring program
(§219.12).

(xi) Identify potential other content
in the plan (paragraph (f) of this sec-
tion).

(3) The regional forester shall iden-
tify the species of conservation concern
for the plan area in coordination with
the responsible official.

(d) Management areas or geographic
areas. Every plan must have manage-
ment areas or geographic areas or
both. The plan may identify designated
or recommended designated areas as
management areas or geographic areas.

(e) Plan components. Plan components
guide future project and activity deci-
sionmaking. The plan must indicate
whether specific plan components
apply to the entire plan area, to spe-
cific management areas or geographic
areas, or to other areas as identified in
the plan.

(1) Required plan components. Every
plan must include the following plan
components:

(i) Desired conditions. A desired condi-
tion is a description of specific social,
economic, and/or ecological character-
istics of the plan area, or a portion of
the plan area, toward which manage-
ment of the land and resources should
be directed. Desired conditions must be
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described in terms that are specific
enough to allow progress toward their
achievement to be determined, but do
not include completion dates.

(ii) Objectives. An objective is a con-
cise, measurable, and time-specific
statement of a desired rate of progress
toward a desired condition or condi-
tions. Objectives should be based on
reasonably foreseeable budgets.

(iii) Standards. A standard is a man-
datory constraint on project and activ-
ity decisionmaking, established to help
achieve or maintain the desired condi-
tion or conditions, to avoid or mitigate
undesirable effects, or to meet applica-
ble legal requirements.

(iv) Guidelines. A guideline is a con-
straint on project and activity deci-
sionmaking that allows for departure
from its terms, so long as the purpose
of the guideline is met. (§219.15(d)(3)).
Guidelines are established to help
achieve or maintain a desired condi-
tion or conditions, to avoid or mitigate
undesirable effects, or to meet applica-
ble legal requirements.

(v) Suitability of lands. Specific lands
within a plan area will be identified as
suitable for various multiple uses or
activities based on the desired condi-
tions applicable to those lands. The
plan will also identify lands within the
plan area as not suitable for uses that
are not compatible with desired condi-
tions for those lands. The suitability of
lands need not be identified for every
use or activity. Suitability identifica-
tions may be made after consideration
of historic uses and of issues that have
arisen in the planning process. Every
plan must identify those lands that are
not suitable for timber production
(§219.11).

(2) Optional plan component: goals. A
plan may include goals as plan compo-
nents. Goals are broad statements of
intent, other than desired conditions,
usually related to process or inter-
action with the public. Goals are ex-
pressed in broad, general terms, but do
not include completion dates.

(3) Requirements for the set of plan
components. The set of plan components
must meet the requirements set forth
in this part for sustainability (§219.8),
plant and animal diversity (§219.9),
multiple use (§219.10), and timber
(§219.11).
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(f) Other content in the plan. (1) Other
required content in the plan. Every plan
must:

(i) Identify watershed(s) that are a
priority for maintenance or restora-
tion;

(ii) Describe the plan area’s distinc-
tive roles and contributions within the
broader landscape;

(iii) Include the monitoring program
required by §219.12; and

(iv) Contain information reflecting
proposed and possible actions that may
occur on the plan area during the life
of the plan, including: the planned tim-
ber sale program; timber harvesting
levels; and the proportion of probable
methods of forest vegetation manage-
ment practices expected to be used (16
U.S.C. 1604(e)(2) and (f)(2)). Such infor-
mation is not a commitment to take
any action and is not a ‘‘proposal’ as
defined by the Council on Environ-
mental Quality regulations for imple-
menting NEPA (40 CFR 1508.23, 42
U.S.C. 4322(2)(C)).

(2) Optional content in the plan. A plan
may include additional content, such
as potential management approaches
or strategies and partnership opportu-
nities or coordination activities.

[77 FR 21260, Apr. 9, 2012, as amended at 77
FR 44145, July 27, 2012]

§219.8 Sustainability.

The plan must provide for social, eco-
nomic, and ecological sustainability
within Forest Service authority and
consistent with the inherent capability
of the plan area, as follows:

(a) Ecological sustainability. (1) Eco-
system Integrity. The plan must include
plan components, including standards
or guidelines, to maintain or restore
the ecological integrity of terrestrial
and aquatic ecosystems and watersheds
in the plan area, including plan compo-
nents to maintain or restore structure,
function, composition, and
connectivity, taking into account:

(i) Interdependence of terrestrial and
aquatic ecosystems in the plan area.

(ii) Contributions of the plan area to
ecological conditions within the broad-
er landscape influenced by the plan
area.

(iii) Conditions in the broader land-
scape that may influence the sustain-
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ability of resources and ecosystems
within the plan area.

(iv) System drivers, including domi-
nant ecological processes, disturbance
regimes, and stressors, such as natural
succession, wildland fire, invasive spe-
cies, and climate change; and the abil-
ity of terrestrial and aquatic eco-
systems on the plan area to adapt to
change.

(v) Wildland fire and opportunities to
restore fire adapted ecosystems.

(vi) Opportunities for landscape scale
restoration.

(2) Air, soil, and water. The plan must
include plan components, including
standards or guidelines, to maintain or
restore:

(i) Air quality.

(ii) Soils and soil productivity, in-
cluding guidance to reduce soil erosion
and sedimentation.

(iii) Water quality.

(iv) Water resources in the plan area,
including lakes, streams, and wetlands;
ground water; public water supplies;
sole source aquifers; source water pro-
tection areas; and other sources of
drinking water (including guidance to
prevent or mitigate detrimental
changes in quantity, quality, and avail-
ability).

(3) Riparian areas. (i) The plan must
include plan components, including
standards or guidelines, to maintain or
restore the ecological integrity of ri-
parian areas in the plan area, including
plan components to maintain or re-
store structure, function, composition,
and connectivity, taking into account:

(A) Water temperature and chemical
composition;

(B) Blockages (uncharacteristic and
characteristic) of water courses;

(C) Deposits of sediment;

(D) Aquatic and terrestrial habitats;

(E) Ecological connectivity;

(F) Restoration needs; and

(G) Floodplain values and risk of
flood loss.

(ii) Plans must establish width(s) for
riparian management zones around all
lakes, perennial and intermittent
streams, and open water wetlands,
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within which the plan components re-
quired by paragraph (a)(3)(i) of this sec-
tion will apply, giving special atten-
tion to land and vegetation for approxi-
mately 100 feet from the edges of all
perennial streams and lakes.

(A) Riparian management zone
width(s) may vary based on ecological
or geomorphic factors or type of water
body; and will apply unless replaced by
a site-specific delineation of the ripar-
ian area.

(B) Plan components must ensure
that no management practices causing
detrimental changes in water tempera-
ture or chemical composition,
blockages of water courses, or deposits
of sediment that seriously and ad-
versely affect water conditions or fish
habitat shall be permitted within the
riparian management zones or the site-
specific delineated riparian areas.

(4) Best management practices for water
quality. The Chief shall establish re-
quirements for national best manage-
ment practices for water quality in the
Forest Service Directive System. Plan
components must ensure implementa-
tion of these practices.

(b) Social and economic sustainability.
The plan must include plan compo-
nents, including standards or guide-
lines, to guide the plan area’s contribu-
tion to social and economic sustain-
ability, taking into account:

(1) Social, cultural, and economic
conditions relevant to the area influ-
enced by the plan;

(2) Sustainable recreation; including
recreation settings, opportunities, and
access; and scenic character;

(3) Multiple uses that contribute to
local, regional, and national economies
in a sustainable manner;

(4) Ecosystem services;

(6) Cultural and historic resources
and uses; and

(6) Opportunities to connect people
with nature.

§219.9 Diversity of plant and animal
communities.

This section adopts a complementary
ecosystem and species-specific ap-
proach to maintaining the diversity of
plant and animal communities and the
persistence of native species in the
plan area. Compliance with the eco-
system requirements of paragraph (a)
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is intended to provide the ecological
conditions to both maintain the diver-
sity of plant and animal communities
and support the persistence of most na-
tive species in the plan area. Compli-
ance with the requirements of para-
graph (b) is intended to provide for ad-
ditional ecological conditions not oth-
erwise provided by compliance with
paragraph (a) for individual species as
set forth in paragraph (b). The plan
must provide for the diversity of plant
and animal communities, within For-
est Service authority and consistent
with the inherent capability of the
plan area, as follows:

(a) Ecosystem plan components. (1) Eco-
system integrity. As required by
§219.8(a), the plan must include plan
components, including standards or
guidelines, to maintain or restore the
ecological integrity of terrestrial and
aquatic ecosystems and watersheds in
the plan area, including plan compo-
nents to maintain or restore their
structure, function, composition, and
connectivity.

(2) Ecosystem diversity. The plan must
include plan components, including
standards or guidelines, to maintain or
restore the diversity of ecosystems and
habitat types throughout the plan
area. In doing so, the plan must include
plan components to maintain or re-
store:

(i) Key characteristics associated
with terrestrial and aquatic ecosystem
types;

(ii) Rare aquatic and terrestrial plant
and animal communities; and

(iii) The diversity of native tree spe-
cies similar to that existing in the plan
area.

(b) Additional, species-specific plan
components. (1) The responsible official
shall determine whether or not the
plan components required by paragraph
(a) of this section provide the ecologi-
cal conditions necessary to: contribute
to the recovery of federally listed
threatened and endangered species,
conserve proposed and candidate spe-
cies, and maintain a viable population
of each species of conservation concern
within the plan area. If the responsible
official determines that the plan com-
ponents required in paragraph (a) are
insufficient to provide such ecological
conditions, then additional, species-
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specific plan components, including
standards or guidelines, must be in-
cluded in the plan to provide such eco-
logical conditions in the plan area.

(2) If the responsible official deter-
mines that it is beyond the authority
of the Forest Service or not within the
inherent capability of the plan area to
maintain or restore the ecological con-
ditions to maintain a viable population
of a species of conservation concern in
the plan area, then the responsible offi-
cial shall:

(i) Document the basis for that deter-
mination (§219.14(a)); and

(ii) Include plan components, includ-
ing standards or guidelines, to main-
tain or restore ecological conditions
within the plan area to contribute to
maintaining a viable population of the
species within its range. In providing
such plan components, the responsible
official shall coordinate to the extent
practicable with other Federal, State,
Tribal, and private land managers hav-
ing management authority over lands
relevant to that population.

(c) Species of conservation concern. For
purposes of this subpart, a species of
conservation concern is a species, other
than federally recognized threatened,
endangered, proposed, or candidate spe-
cies, that is known to occur in the plan
area and for which the regional for-
ester has determined that the best
available scientific information indi-
cates substantial concern about the
species’ capability to persist over the
long-term in the plan area.

§219.10 Multiple use.

While meeting the requirements of
§§219.8 and 219.9, the plan must provide
for ecosystem services and multiple
uses, including outdoor recreation,
range, timber, watershed, wildlife, and
fish, within Forest Service authority
and the inherent capability of the plan
area as follows:

(a) Integrated resource management for
multiple use. The plan must include
plan components, including standards
or guidelines, for integrated resource
management to provide for ecosystem
services and multiple uses in the plan
area. When developing plan compo-
nents for integrated resource manage-
ment, to the extent relevant to the
plan area and the public participation
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process and the requirements of §§219.7,
219.8, 219.9, and 219.11, the responsible
official shall consider:

(1) Aesthetic values, air quality, cul-
tural and heritage resources, eco-
system services, fish and wildlife spe-
cies, forage, geologic features, grazing
and rangelands, habitat and habitat
connectivity, recreation settings and
opportunities, riparian areas, scenery,
soil, surface and subsurface water qual-
ity, timber, trails, vegetation,
viewsheds, wilderness, and other rel-
evant resources and uses.

(2) Renewable and nonrenewable en-
ergy and mineral resources.

(3) Appropriate placement and sus-
tainable management of infrastruc-
ture, such as recreational facilities and
transportation and utility corridors.

(4) Opportunities to coordinate with
neighboring landowners to link open
spaces and take into account joint
management objectives where feasible
and appropriate.

(5) Habitat conditions, subject to the
requirements of §219.9, for wildlife,
fish, and plants commonly enjoyed and
used by the public; for hunting, fishing,
trapping, gathering, observing, subsist-
ence, and other activities (in collabora-
tion with federally recognized Tribes,
Alaska Native Corporations, other Fed-
eral agencies, and State and local gov-
ernments).

(6) Land status and ownership, use,
and access patterns relevant to the
plan area.

(7) Reasonably foreseeable risks to
ecological, social, and economic sus-
tainability.

(8) System drivers, including domi-
nant ecological processes, disturbance
regimes, and stressors, such as natural
succession, wildland fire, invasive spe-
cies, and climate change; and the abil-
ity of the terrestrial and aquatic eco-
systems on the plan area to adapt to
change (§219.8);

(9) Public water supplies and associ-
ated water quality.

(10) Opportunities to connect people
with nature.

(b) Requirements for plan components
for a new plan or plan revision. (1) The
plan must include plan components, in-
cluding standards or guidelines, to pro-
vide for:
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(i) Sustainable recreation; including
recreation settings, opportunities, and
access; and scenic character. Recre-
ation opportunities may include non-
motorized, motorized, developed, and
dispersed recreation on land, water,
and in the air.

(ii) Protection of cultural and his-
toric resources.

(iii) Management of areas of tribal
importance.

(iv) Protection of congressionally
designated wilderness areas as well as
management of areas recommended for
wilderness designation to protect and
maintain the ecological and social
characteristics that provide the basis
for their suitability for wilderness des-
ignation.

(v) Protection of designated wild and
scenic rivers as well as management of
rivers found eligible or determined
suitable for the National Wild and Sce-
nic River system to protect the values
that provide the basis for their suit-
ability for inclusion in the system.

(vi) Appropriate management of
other designated areas or rec-
ommended designated areas in the plan
area, including research natural areas.

(2) Other plan components for inte-
grated resource management to pro-
vide for multiple use as necessary.

§219.11 Timber requirements based on
the NFMA.

While meeting the requirements of
§§219.8 through 219.10, the plan must in-
clude plan components, including
standards or guidelines, and other plan
content regarding timber management
within Forest Service authority and
the inherent capability of the plan
area, as follows:

(a) Lands not suited for timber produc-
tion. (1) The responsible official shall
identify lands within the plan area as
not suited for timber production if any
one of the following factors applies:

(i) Statute, Executive order, or regu-
lation prohibits timber production on
the land;

(ii) The Secretary of Agriculture or
the Chief has withdrawn the land from
timber production;

(iii) Timber production would not be
compatible with the achievement of de-
sired conditions and objectives estab-
lished by the plan for those lands;
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(iv) The technology is not currently
available for conducting timber har-
vest without causing irreversible dam-
age to soil, slope, or other watershed
conditions;

(v) There is no reasonable assurance
that such lands can be adequately re-
stocked within 5 years after final re-
generation harvest; or

(vi) The land is not forest land.

(2) The responsible official shall re-
view lands identified in the plan as not
suited for timber production at least
once every 10 years, or as otherwise
prescribed by law, to determine wheth-
er conditions have changed so that
they have become suitable for timber
production. As a result of this 10-year
review, the plan may be amended to
identify any such lands as suitable for
timber production, if warranted by
changed conditions.

(b) Timber harvest for purposes of tim-
ber production. A plan that identifies
lands as suitable for timber production
must include plan components, includ-
ing standards or guidelines, to guide
timber harvest for timber production
or for other multiple use purposes on
such lands.

(c) Timber harvest for purposes other
than timber production. Except as pro-
vided in paragraph (d) of this section,
the plan may include plan components
to allow for timber harvest for pur-
poses other than timber production
throughout the plan area, or portions
of the plan area, as a tool to assist in
achieving or maintaining one or more
applicable desired conditions or objec-
tives of the plan in order to protect
other multiple-use values, and for sal-
vage, sanitation, or public health or
safety. Examples of using timber har-
vest to protect other multiple use val-
ues may include improving wildlife or
fish habitat, thinning to reduce fire
risk, or restoring meadow or savanna
ecosystems where trees have invaded.

(d) Limitations on timber harvest.
Whether timber harvest would be for
the purposes of timber production or
other purposes, plan components, in-
cluding standards or guidelines, must
ensure the following:

(1) No timber harvest for the pur-
poses of timber production may occur
on lands not suited for timber produc-
tion.
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(2) Timber harvest would occur only
where soil, slope, or other watershed
conditions would not be irreversibly
damaged;

(3) Timber harvest would be carried
out in a manner consistent with the
protection of soil, watershed, fish,
wildlife, recreation, and aesthetic re-
sources.

(4) Where plan components will allow
clearcutting, seed tree cutting,
shelterwood cutting, or other cuts de-
signed to regenerate an even-aged
stand of timber, the plan must include
standards limiting the maximum size
for openings that may be cut in one
harvest operation, according to geo-
graphic areas, forest types, or other
suitable classifications.

(i) Plan standards may allow for
openings larger than those specified in
paragraph (d)(4) of this section to be
cut in one harvest operation where the
responsible official determines that
larger harvest openings are necessary
to help achieve desired ecological con-
ditions in the plan area. If so, stand-
ards for exceptions shall include the
particular conditions under which the
larger size is permitted and must set a
maximum size permitted under those
conditions.

(ii) Plan components may allow for
size limits exceeding those established
in paragraphs (d)(4) introductory text
and (d)(4)(i) of this section on an indi-
vidual timber sale basis after ‘‘60-days”’
public notice and review by the re-
gional forester.

(iii) The plan maximum size for open-
ings to be cut in one harvest operation
shall not apply to the size of openings
harvested as a result of natural cata-
strophic conditions such as fire, insect
and disease attack, or windstorm (16
U.S.C. 1604(2)(3)(F)(iv)).

(6) Timber will be harvested from
NFS lands only where such harvest
would comply with the resource protec-
tions set out in sections 6(g)(3)(E) and
(F') of the NFMA (16 U.S.C. 1604(g)(3)(E)
and (F)). Some of these requirements
are listed in paragraphs (d)(2) to (d)(4)
of this section.

(6) The quantity of timber that may
be sold from the national forest is lim-
ited to an amount equal to or less than
that which can be removed from such
forest annually in perpetuity on a sus-
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tained yield basis. This limit may be
measured on a decadal basis.

(i) The plan may provide for depar-
tures from this limit as provided by the
NFMA when departure would be con-
sistent with the plan’s desired condi-
tions and objectives. Exceptions for de-
parture from this limit on the quantity
sold may be made only after a public
review and comment period of at least
90 days.

(ii) This limit may be based upon in-
creases in harvest levels based on in-
tensified management practices, such
as reforestation, thinning, and tree im-
provement if such practices justify in-
creasing the harvests in accordance
with the Multiple-Use Sustained-Yield
Act of 1960. The plan must require that
such harvest levels be decreased at the
end of each planning period if such
practices cannot be successfully imple-
mented or funds are not received to
permit such practices to continue sub-
stantially as planned.

(iii) The Chief must include in the
Forest Service Directive System proce-
dures for estimating the quantity of
timber that can be removed annually
in perpetuity on a sustained-yield
basis, and exceptions, consistent with
16 U.S.C. 1611.

(7) The regeneration harvest of even-
aged stands of trees is limited to
stands that generally have reached the
culmination of mean annual increment
of growth. This requirement would
apply only to regeneration harvest of
even-aged stands on lands identified as
suitable for timber production and
where timber production is the pri-
mary purpose for the harvest. Plan
components may allow for exceptions,
set out in 16 U.S.C. 1604(m), only if such
harvest is consistent with the other
plan components of the land manage-
ment plan.

[77 FR 21260, Apr. 9, 2012, as amended at 77
FR 44145, July 27, 2012; 78 FR 23492, Apr. 19,
2013]

§219.12 Monitoring.

(a) Plan monitoring program. (1) The
responsible official shall develop a
monitoring program for the plan area
and include it in the plan. Monitoring
information should enable the respon-
sible official to determine if a change
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in plan components or other plan con-
tent that guide management of re-
sources on the plan area may be need-
ed. The development of the plan moni-
toring program must be coordinated
with the regional forester and Forest
Service State and Private Forestry and
Research and Development. Respon-
sible officials for two or more adminis-
trative units may jointly develop their
plan monitoring programs.

(2) The plan monitoring program sets
out the plan monitoring questions and
associated indicators. Monitoring ques-
tions and associated indicators must be
designed to inform the management of
resources on the plan area, including
by testing relevant assumptions, track-
ing relevant changes, and measuring
management effectiveness and progress
toward achieving or maintaining the
plan’s desired conditions or objectives.
Questions and indicators should be
based on one or more desired condi-
tions, objectives, or other plan compo-
nents in the plan, but not every plan
component needs to have a cor-
responding monitoring question.

(3) The plan monitoring program
should be coordinated and integrated
with relevant broader-scale monitoring
strategies (paragraph (b) of this sec-
tion) to ensure that monitoring is com-
plementary and efficient, and that in-
formation is gathered at scales appro-
priate to the monitoring questions.

(4) Subject to the requirements of
paragraph (a)(5) of this section, the re-
sponsible official has the discretion to
set the scope and scale of the plan
monitoring program, after considering:

(i) Information needs identified
through the planning process as most
critical for informed management of
resources on the plan area; and

(ii) The financial and technical capa-
bilities of the Agency.

(56) Each plan monitoring program
must contain one or more monitoring
questions and associated indicators ad-
dressing each of the following:

(i) The status of select watershed
conditions.

(ii) The status of select ecological
conditions including key characteris-
tics of terrestrial and aquatic eco-
systems.
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(iii) The status of focal species to as-
sess the ecological conditions required
under §219.9.

(iv) The status of a select set of the
ecological conditions required under
§219.9 to contribute to the recovery of
federally listed threatened and endan-
gered species, conserve proposed and
candidate species, and maintain a via-
ble population of each species of con-
servation concern.

(v) The status of visitor use, visitor
satisfaction, and progress toward meet-
ing recreation objectives.

(vi) Measurable changes on the plan
area related to climate change and
other stressors that may be affecting
the plan area.

(vii) Progress toward meeting the de-
sired conditions and objectives in the
plan, including for providing multiple
use opportunities.

(viii) The effects of each management
system to determine that they do not
substantially and permanently impair
the productivity of the land (16 U.S.C.
1604(2)(3)(C)).

(6) A range of monitoring techniques
may be used to carry out the moni-
toring requirements in paragraph (a)(5)
of this section.

(7) This section does not apply to
projects or activities. Project and ac-
tivity monitoring may be used to gath-
er information for the plan monitoring
program, and information gathered
through plan monitoring may be used
to inform development of projects or
activities. But, the monitoring require-
ments of this section are not a pre-
requisite for making a decision to
carry out a project or activity.

(b) Broader-scale monitoring strategies.
(1) The regional forester shall develop a
broader-scale monitoring strategy for
plan monitoring questions that can
best be answered at a geographic scale
broader than one plan area.

(2) When developing a monitoring
strategy, the regional forester shall co-
ordinate with the relevant responsible
officials, Forest Service State and Pri-
vate Forestry and Research and Devel-
opment, partners, and the public. Two
or more regional foresters may jointly
develop broader-scale monitoring
strategies.

(3) Each regional forester shall en-
sure that the broader-scale monitoring
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strategy is within the financial and
technical capabilities of the region and
complements other ongoing moni-
toring efforts.

(4) Projects and activities may be
carried out wunder plans developed,
amended, or revised under this part be-
fore the regional forester has developed
a broader-scale monitoring strategy.

(c) Timing and process for developing
the plan monitoring program and broader-
scale strategies. (1) The responsible offi-
cial shall develop the plan monitoring
program as part of the planning proc-
ess for a new plan development or plan
revision. Where a plan’s monitoring
program has been developed under the
provisions of a prior planning regula-
tion and the unit has not initiated plan
revision under this part, the respon-
sible official shall modify the plan
monitoring program within 4 years of
the effective date of this part, or as
soon as practicable, to meet the re-
quirements of this section.

(2) The regional forester shall de-
velop a broader-scale monitoring strat-
egy as soon as practicable.

(3) To the extent practicable, appro-
priate, and relevant to the monitoring
questions in the plan monitoring pro-
gram, plan monitoring programs and
broader-scale strategies must be de-
signed to take into account:

(i) Existing national and regional in-
ventory, monitoring, and research pro-
grams of the Agency, including from
the NFS, State and Private Forestry,
and Research and Development, and of
other governmental and non-govern-
mental entities;

(ii) Opportunities to design and carry
out multi-party monitoring with other
Forest Service units, Federal, State or
local government agencies, scientists,
partners, and members of the public;
and

(iii) Opportunities to design and
carry out monitoring with federally
recognized Indian Tribes and Alaska
Native Corporations.

(d) Biennial evaluation of the moni-
toring information. (1) The responsible
official shall conduct a biennial evalua-
tion of new information gathered
through the plan monitoring program
and relevant information from the
broader-scale strategy, and shall issue
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a written report of the evaluation and
make it available to the public.

(i) The first monitoring evaluation
for a plan or plan revision developed in
accordance with this subpart must be
completed no later than 2 years from
the effective date of plan decision.

(ii) Where the monitoring program
developed under the provisions of a
prior planning regulation has been
modified to meet the requirements of
paragraph (c)(1) of this section, the
first monitoring evaluation must be
completed no later than 2 years from
the date the change takes effect.

(iii) The monitoring evaluation re-
port may be postponed for 1 year in
case of exigencies, but notice of the
postponement must be provided to the
public prior to the date the report is
due for that year (§219.16(c)(6)).

(2) The monitoring evaluation report
must indicate whether or not a change
to the plan, management activities, or
the monitoring program, or a new as-
sessment, may be warranted based on
the new information. The monitoring
evaluation report must be used to in-
form adaptive management of the plan
area.

(3) The monitoring evaluation report
may be incorporated into other plan-
ning documents if the responsible offi-
cial has initiated a plan revision or rel-
evant amendment.

(4) The monitoring evaluation report
is not a decision document rep-
resenting final Agency action, and is
not subject to the objection provisions
of subpart B.

§219.13 Plan amendment and adminis-
trative changes.

(a) Plan amendment. A plan may be
amended at any time. Plan amend-
ments may be broad or narrow, depend-
ing on the need for change, and should
be used to keep plans current and help
units adapt to new information or
changing conditions. The responsible
official has the discretion to determine
whether and how to amend the plan.
Except as provided by paragraph (c) of
this section, a plan amendment is re-
quired to add, modify, or remove one or
more plan components, or to change
how or where one or more plan compo-
nents apply to all or part of the plan
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area (including management areas or
geographic areas).

(b) Amendment process.
sible official shall:

(1) Base an amendment on a prelimi-
nary identification of the mneed to
change the plan. The preliminary iden-
tification of the need to change the
plan may be based on a new assess-
ment; a monitoring report; or other
documentation of new information,
changed conditions, or changed cir-
cumstances. When a plan amendment
is made together with, and only applies
to, a project or activity decision, the
analysis prepared for the project or ac-
tivity may serve as the documentation
for the preliminary identification of
the need to change the plan;

(2) Provide opportunities for public
participation as required in §219.4 and
public notification as required in
§219.16. The responsible official may
combine processes and associated pub-
lic notifications where appropriate,
considering the scope and scale of the
need to change the plan; and

(3) Amend the plan consistent with
Forest Service NEPA procedures. The
appropriate NEPA documentation for
an amendment may be an environ-
mental impact statement, an environ-
mental assessment, or a categorical ex-
clusion, depending upon the scope and
scale of the amendment and its likely
effects. A proposed amendment that
may create a significant environ-
mental effect and thus require prepara-
tion of an environmental impact state-
ment is considered a significant change
in the plan for the purposes of the
NFMA.

(c) Administrative changes. An admin-
istrative change is any change to a
plan that is not a plan amendment or
plan revision. Administrative changes
include corrections of clerical errors to
any part of the plan, conformance of
the plan to new statutory or regulatory
requirements, or changes to other con-
tent in the plan (§219.7(f)).

(1) A substantive change to the moni-
toring program made outside of the
process for plan revision or amendment
may be made only after notice to the
public of the intended change and con-
sideration of public comment
(§219.16(c)(6)).

The respon-
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(2) All other administrative changes
may be made following public notice
(§219.16(c)(6)).

§219.14 Decision document and plan-
ning records.

(a) Decision document. The responsible
official shall record approval of a new
plan, plan amendment, or revision in a
decision document prepared according
to Forest Service NEPA procedures (36
CFR 220). The decision document must
include:

(1) The rationale for approval;

(2) An explanation of how the plan
components meet the sustainability re-
quirements of §219.8, the diversity re-
quirements of §219.9, the multiple use
requirements of §219.10, and the timber
requirements of §219.11;

(3) A statement of how the plan, plan
amendment, or plan revision applies to
approved projects and activities
(§219.15);

(4) The documentation of how the
best available scientific information
was used to inform planning, the plan
components, and other plan content,
including the plan monitoring program
(§219.3);

(56) The concurrence by the appro-
priate research station director with
any part of the plan applicable to any
experimental forests or experimental
ranges (§219.2(b)(4)); and

(6) The effective date of the plan,
amendment, or revision.

(b) Planning records. (1) The respon-
sible official shall keep the following
documents readily accessible to the
public by posting them online and
through other means: assessment re-
ports (§219.6); the plan, including the
monitoring program; the proposed
plan, plan amendment, or plan revi-
sion; public notices and environmental
documents associated with a plan; plan
decision documents; and monitoring
evaluation reports (§219.12).

(2) The planning record includes doc-
uments that support analytical conclu-
sions made and alternatives considered
throughout the planning process. The
responsible official shall make the
planning record available at the office
where the plan, plan amendment, or
plan revision was developed.
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§219.15 Project and activity consist-
ency with the plan.

(a) Application to existing authoriza-
tions and approved projects or activities.
Every decision document approving a
plan, plan amendment, or plan revision
must state whether authorizations of
occupancy and use made before the de-
cision document may proceed un-
changed. If a plan decision document
does not expressly allow such occu-
pancy and use, the permit, contract,
and other authorizing instrument for
the use and occupancy must be made
consistent with the plan, plan amend-
ment, or plan revision as soon as prac-
ticable, as provided in paragraph (d) of
this section, subject to valid existing
rights.

(b) Application to projects or activities
authoriced after plan decision. Projects
and activities authorized after ap-
proval of a plan, plan amendment, or
plan revision must be consistent with
the plan as provided in paragraph (d) of
this section.

(c) Resolving inconsistency. When a
proposed project or activity would not
be consistent with the applicable plan
components, the responsible official
shall take one of the following steps,
subject to valid existing rights:

(1) Modify the proposed project or ac-
tivity to make it consistent with the
applicable plan components;

(2) Reject the proposal or terminate
the project or activity;

(3) Amend the plan so that the
project or activity will be consistent
with the plan as amended; or

(4) Amend the plan contempora-
neously with the approval of the
project or activity so that the project
or activity will be consistent with the
plan as amended. This amendment may
be limited to apply only to the project
or activity.

(d) Determining consistency. Every
project and activity must be consistent
with the applicable plan components. A
project or activity approval document
must describe how the project or activ-
ity is consistent with applicable plan
components developed or revised in
conformance with this part by meeting
the following criteria:

(1) Goals, desired conditions, and objec-
tives. The project or activity contrib-
utes to the maintenance or attainment
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of one or more goals, desired condi-
tions, or objectives, or does not fore-
close the opportunity to maintain or
achieve any goals, desired conditions,
or objectives, over the long term.

(2) Standards. The project or activity
complies with applicable standards.

(3) Guidelines. The project or activity:

(i) Complies with applicable guide-
lines as set out in the plan; or

(ii) Is designed in a way that is as ef-
fective in achieving the purpose of the
applicable guidelines (§219.7(e)(1)(iv)).

(4) Suitability. A project or activity
would occur in an area:

(i) That the plan identifies as suit-
able for that type of project or activ-
ity; or

(ii) For which the plan is silent with
respect to its suitability for that type
of project or activity.

(e) Consistency of resource plans within
the planning area with the land manage-
ment plan. Any resource plans (for ex-
ample, travel management plans) de-
veloped by the Forest Service that
apply to the resources or land areas
within the planning area must be con-
sistent with the plan components. Re-
source plans developed prior to plan de-
cision must be evaluated for consist-
ency with the plan and amended if nec-
essary.

§219.16 Public notifications.

The following public notification re-
quirements apply to plan development,
amendment, or revision. Notifications
may be combined where appropriate.

(a) When formal public notification is
required. Public notification must be
provided as follows:

(1) To initiate the development of a
proposed plan, plan amendment, or
plan revision;

(2) To invite comments on a proposed
plan, plan amendment, or plan revi-
sion, and associated environmental
analysis. For a new plan, plan amend-
ment, or a plan revision for which a
draft environmental impact statement
(EIS) is prepared, the comment period
is at least 90 days. For an amendment
for which a draft EIS is not prepared,
the comment period is at least 30 days;

(3) To begin the objection period for a
plan, plan amendment, or plan revision
before approval (§219.52);
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(4) To approve a final plan, plan
amendment, or plan revision; or

(6) To announce whenever a plan,
plan amendment, or plan revision proc-
ess initiated under the provisions of a
previous planning regulation will be
conformed to meet the provisions of
this part (§219.17(b)(3)).

(b) Project or activity plan amendments.
When a plan amendment is approved in
a decision document approving a
project or activity and the amendment
applies only to the project or activity,
the notification requirements of 36
CFR part 215 or part 218, subpart A, ap-
plies instead of this section.

(c) How public notice is provided. The
responsible official should use contem-
porary tools to provide notice to the
public. At a minimum, all public noti-
fications required by this part must be
posted online, and:

(1) When the Chief, the Under Sec-
retary, or the Secretary is the respon-
sible official, notice must be published
in the FEDERAL REGISTER.

(2) For a new plan or plan revision,
when an official other than the Chief,
the Under Secretary, or the Secretary
is the responsible official, notice must
be published in the FEDERAL REGISTER
and the applicable newspaper(s) of
record.

(3) When the notice is for the purpose
of inviting comments on a proposed
plan, plan amendment, or plan revision
for which a draft EIS is prepared, the
Environmental Protection Agency
(EPA) FEDERAL REGISTER notice of
availability of a draft EIS shall serve
as the required FEDERAL REGISTER no-
tice.

(4) For a plan amendment when an
official other than the Chief, the Under
Secretary, or the Secretary is the re-
sponsible official, and for which a draft
EIS is not prepared, notices must be
published in the newspaper(s) of record.

(5) If a plan, plan amendment, or plan
revision applies to two or more units,
notices must be published in the FED-
ERAL REGISTER and the newspaper(s) of
record for the applicable units.

(6) Additional public notice of admin-
istrative changes, changes to the moni-
toring program, opportunities to pro-
vide information for assessments, as-
sessment reports, monitoring evalua-
tion reports, or other notices not listed
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in paragraph (a) of this section may be
made in any way the responsible offi-
cial deems appropriate.

(d) Content of public notices. Public
notices required by this section except
for notices applicable to paragraph
(c)(3) of this section, must clearly de-
scribe the action subject to notice and
the nature and scope of the decisions to
be made; identify the responsible offi-
cial; describe when, where, and how the
responsible official will provide oppor-
tunities for the public to participate in
the planning process; and explain how
to obtain additional information.

§219.17 Effective dates and transition.

(a) Effective dates. (1) A plan or plan
revision is effective 30 days after publi-
cation of notice of its approval.

(2) Except as provided in paragraph
(a)(3) of this section, a plan amend-
ment for which an environmental im-
pact statement (EIS) has been prepared
is effective 30 days after publication of
notice of its approval; a plan amend-
ment for which an EIS has not been
prepared is effective immediately.

(3) A plan amendment that applies to
only one specific project or activity is
effective on the date the project may
be implemented in accordance with ad-
ministrative review regulations at 36
CFR parts 215 and 218.

(b) Plan amendment and plan revision
transition. For the purposes of this sec-
tion, initiation means that the Agency
has issued a notice of intent or other
notice announcing the beginning of the
process to develop a proposed plan,
plan amendment, or plan revision.

(1) Initiating plan development and
plan revisions. Plan development and
plan revisions initiated after May 9,
2012 must conform to the requirements
of this part.

(2) Initiating plan amendments. All
plan amendments initiated after May 9,
2012, are subject to the objection proc-
ess in subpart B of this part. With re-
spect to plans approved or revised
under a prior planning regulation, in-
cluding the transition provisions of the
reinstated 2000 rule (36 CFR part 219,
published at 36 CFR parts 200 to 299, re-
vised as of July 1, 2010), plan amend-
ments may be initiated under the pro-
visions of the prior planning regulation
for 3 years after May 9, 2012, and may
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be completed and approved under those
provisions (except for the optional ap-
peal procedures of the prior planning
regulation); or may be initiated, com-
pleted, and approved under the require-
ments of this part. After the 3-year
transition period, all plan amendments
must be initiated, completed, and ap-
proved under the requirements of this
part.

(3) Plan development, plan amend-
ments, or plan revisions initiated before
this part. For plan development, plan
amendments, or plan revisions that
were initiated before May 9, 2012, the
responsible official may complete and
approve the plan, plan amendment, or
plan revision in conformance with the
provisions of the prior planning regula-
tion, including its transition provisions
(36 CFR part 219, published at 36 CFR
parts 200 to 299, revised as of July 1,
2010), or may conform the plan, plan
amendment, or plan revision to the re-
quirements of this part. If the respon-
sible official chooses to complete an
ongoing planning process under the
provisions of the prior planning regula-
tion, but chooses to allow for an objec-
tion rather than an administrative ap-
peal, the objection process in subpart B
of this part shall apply. When the re-
sponsible official chooses to conform
an ongoing planning process to this
part, public notice must be made
(§219.16(a)(5)). An objection process
may be chosen only if the public is pro-
vided the opportunity to comment on a
proposed plan, plan amendment, or
plan revision, and associated environ-
mental analysis.

(c) Plans developed, amended, or re-
vised under a prior planning regulation.
This part supersedes any prior plan-
ning regulation. No obligations remain
from any prior planning regulation, ex-
cept those that are specifically in-
cluded in a unit’s existing plan. Exist-
ing plans will remain in effect until re-
vised. This part does not compel a
change to any existing plan, except as
required in §219.12(c)(1). None of the re-
quirements of this part apply to
projects or activities on units with
plans developed or revised under a
prior planning rule until the plan is re-
vised under this part, except that
projects or activities on such units
must comply with the consistency re-
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quirement of §219.15 with respect to
any amendments that are developed
and approved pursuant to this part.

[77 FR 21260, Apr. 9, 2012, as amended at 77
FR 44145, July 27, 2012]

§219.18 Severability.

In the event that any specific provi-
sion of this part is deemed by a court
to be invalid, the remaining provisions
shall remain in effect.

§219.19 Definitions.

Definitions of the special terms used
in this subpart are set out as follows.

Alaska Native Corporation. One of the
regional, urban, and village native cor-
porations formed under the Alaska Na-
tive Claims Settlement Act of 1971.

Assessment. For the purposes of this
subpart, an assessment is the identi-
fication and evaluation of existing in-
formation to support land management
planning. Assessments are not deci-
sionmaking documents, but provide
current information on select topics
relevant to the plan area, in the con-
text of the broader landscape.

Best management practices for water
quality (BMPs). Methods, measures, or
practices selected by an agency to
meet its nonpoint source control needs.
BMPs include but are not limited to
structural and nonstructural controls
and operation and maintenance proce-
dures. BMPs can be applied before, dur-
ing, and after pollution-producing ac-
tivities to reduce or eliminate the in-
troduction of pollutants into receiving
waters.

Candidate species. (1) For U.S. Fish
and Wildlife Service candidate species,
a species for which the U.S. Fish and
Wildlife Service possesses sufficient in-
formation on vulnerability and threats
to support a proposal to list as endan-
gered or threatened, but for which no
proposed rule has yet been published by
the U.S. Fish and Wildlife Service.

(2) For National Marine Fisheries
Service candidate species, a species
that is:

(1) The subject of a petition to list
and for which the National Marine
Fisheries Service has determined that
listing may be warranted, pursuant to
section 4(b)(3)(A) of the Endangered
Species Act (16 U.S.C. 15633(b)(3)(A)), or
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(ii) Not the subject of a petition but
for which the National Marine Fish-
eries Service has announced in the
FEDERAL REGISTER the initiation of a
status review.

Collaboration or collaborative process.
A structured manner in which a collec-
tion of people with diverse interests
share knowledge, ideas, and resources
while working together in an inclusive
and cooperative manner toward a com-
mon purpose. Collaboration, in the con-
text of this part, falls within the full
spectrum of public engagement de-
scribed in the Council on Environ-
mental Quality’s publication of Octo-
ber 2007: Collaboration in NEPA—A
Handbook for NEPA Practitioners.

Connectivity. Ecological conditions
that exist at several spatial and tem-
poral scales that provide landscape
linkages that permit the exchange of
flow, sediments, and nutrients; the
daily and seasonal movements of ani-
mals within home ranges; the dispersal
and genetic interchange between popu-
lations; and the long-distance range
shifts of species, such as in response to
climate change.

Conservation. The protection, preser-
vation, management, or restoration of
natural environments, ecological com-
munities, and species.

Conserve. For purposes of §219.9, to
protect, preserve, manage, or restore
natural environments and ecological
communities to potentially avoid fed-
erally listing of proposed and candidate
species.

Culmination of mean annual increment
of growth. See mean annual increment
of growth.

Designated area. An area or feature
identified and managed to maintain its
unique special character or purpose.
Some categories of designated areas
may be designated only by statute and
some categories may be established ad-
ministratively in the land management
planning process or by other adminis-
trative processes of the Federal execu-
tive branch. Examples of statutorily
designated areas are national heritage
areas, national recreational areas, na-
tional scenic trails, wild and scenic riv-
ers, wilderness areas, and wilderness
study areas. Examples of administra-
tively designated areas are experi-
mental forests, research natural areas,
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scenic byways, botanical areas, and
significant caves.

Disturbance. Any relatively discrete
event in time that disrupts ecosystem,
watershed, community, or species pop-
ulation structure and/or function and
changes resources, substrate avail-
ability, or the physical environment.

Disturbance regime. A description of
the characteristic types of disturbance
on a given landscape; the frequency, se-
verity, and size distribution of these
characteristic disturbance types; and
their interactions.

Ecological conditions. The biological
and physical environment that can af-
fect the diversity of plant and animal
communities, the persistence of native
species, and the productive capacity of
ecological systems. Ecological condi-
tions include habitat and other influ-
ences on species and the environment.
Examples of ecological conditions in-
clude the abundance and distribution
of aquatic and terrestrial habitats,
connectivity, roads and other struc-
tural developments, human uses, and
invasive species.

Ecological integrity. The quality or
condition of an ecosystem when its
dominant ecological characteristics
(for example, composition, structure,
function, connectivity, and species
composition and diversity) occur with-
in the natural range of variation and
can withstand and recover from most
perturbations imposed by natural envi-
ronmental dynamics or human influ-
ence.

Ecological sustainability. See sustain-
ability.

Ecological system. See ecosystem.

Economic sustainability. See sustain-
ability.

Ecosystem. A spatially explicit, rel-
atively homogeneous unit of the Earth
that includes all interacting organisms
and elements of the abiotic environ-
ment within its boundaries. An eco-
system is commonly described in terms
of its:

(1) Composition. The biological ele-
ments within the different levels of bi-
ological organization, from genes and
species to communities and eco-
systems.

(2) Structure. The organization and
physical arrangement of biological ele-
ments such as, snags and down woody
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debris, vertical and horizontal distribu-
tion of vegetation, stream habitat com-
plexity, landscape pattern, and
connectivity.

(3) Function. Ecological processes
that sustain composition and struc-
ture, such as energy flow, nutrient cy-
cling and retention, soil development
and retention, predation and herbivory,
and natural disturbances such as wind,
fire, and floods.

(4) Connectivity.
above).

Ecosystem diversity. The variety and
relative extent of ecosystems.

Ecosystem services. Benefits people ob-
tain from ecosystems, including:

(1) Provisioning services, such as clean
air and fresh water, energy, fuel, for-
age, fiber, and minerals;

(2) Regulating services, such as long
term storage of carbon; climate regula-
tion; water filtration, purification, and
storage; soil stabilization; flood con-
trol; and disease regulation;

(3) Supporting services, such as polli-
nation, seed dispersal, soil formation,
and nutrient cycling; and

(4) Cultural services, such as edu-
cational, aesthetic, spiritual and cul-
tural heritage values, recreational ex-
periences, and tourism opportunities.

Environmental assessment (EA). See
definition in §219.62.

Environmental document. For the pur-
poses of this part: an environmental as-
sessment, environmental impact state-
ment, finding of no significant impact,
categorical exclusion, and notice of in-
tent to prepare an environmental im-
pact statement.

Environmental impact statement (EILS).
See definition in §219.62.

Even-aged stand. A stand of trees
composed of a single age class.

Federally recogniced Indian Tribe. An
Indian or Alaska Native Tribe, band,
nation, pueblo, village, or community
that the Secretary of the Interior ac-
knowledges to exist as an Indian Tribe
under the Federally Recognized Indian
Tribe List Act of 1994, 25 U.S.C. 479a.

Focal species. A small subset of spe-
cies whose status permits inference to
the integrity of the larger ecological
system to which it belongs and pro-
vides meaningful information regard-
ing the effectiveness of the plan in
maintaining or restoring the ecological

(see connectivity
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conditions to maintain the diversity of
plant and animal communities in the
plan area. Focal species would be com-
monly selected on the basis of their
functional role in ecosystems.

Forest land. Land at least 10 percent
occupied by forest trees of any size or
formerly having had such tree cover
and not currently developed for non-
forest uses. Lands developed for non-
forest use include areas for crops, im-
proved pasture, residential or adminis-
trative areas, improved roads of any
width and adjoining road clearing, and
power line clearings of any width.

Geographic area. A spatially contig-
uous land area identified within the
planning area. A geographic area may
overlap with a management area.

Inherent capability of the plan area.
The ecological capacity or ecological
potential of an area characterized by
the interrelationship of its physical
elements, its climatic regime, and nat-
ural disturbances.

Integrated resource management. Mul-
tiple use management that recognizes
the interdependence of ecological re-
sources and is based on the need for in-
tegrated consideration of ecological,
social, and economic factors.

Landscape. A defined area irrespec-
tive of ownership or other artificial
boundaries, such as a spatial mosaic of
terrestrial and aquatic ecosystems,
landforms, and plant communities, re-
peated in similar form throughout such
a defined area.

Maintain. In reference to an ecologi-
cal condition: To keep in existence or
continuance of the desired ecological
condition in terms of its desired com-
position, structure, and processes. De-
pending upon the circumstance, eco-
logical conditions may be maintained
by active or passive management or
both.

Management area. A land area identi-
fied within the planning area that has
the same set of applicable plan compo-
nents. A management area does not
have to be spatially contiguous.

Management system. For purposes of
this subpart, a timber management
system including even-aged manage-
ment and uneven-aged management.

Mean annual increment of growth and
culmination of mean annual increment of
growth. Mean annual increment of
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growth is the total increment of in-
crease of volume of a stand (standing
crop plus thinnings) up to a given age
divided by that age. Culmination of
mean annual increment of growth is
the age in the growth cycle of an even-
aged stand at which the average annual
rate of increase of volume is at a max-
imum. In land management plans,
mean annual increment is expressed in
cubic measure and is based on the ex-
pected growth of stands, according to
intensities and utilization guidelines in
the plan.

Monitoring. A systematic process of
collecting information to evaluate ef-
fects of actions or changes in condi-
tions or relationships.

Multiple use. The management of all
the various renewable surface re-
sources of the NFS so that they are
utilized in the combination that will
best meet the needs of the American
people; making the most judicious use
of the land for some or all of these re-
sources or related services over areas
large enough to provide sufficient lati-
tude for periodic adjustments in use to
conform to changing needs and condi-
tions; that some land will be used for
less than all of the resources; and har-
monious and coordinated management
of the various resources, each with the
other, without impairment of the pro-
ductivity of the land, with consider-
ation being given to the relative values
of the various resources, and not nec-
essarily the combination of uses that
will give the greatest dollar return or
the greatest unit output, consistent
with the Multiple-Use Sustained-Yield
Act of 1960 (16 U.S.C. 528-531).

National Forest System. See definition
in §219.62.

Native knowledge. A way of knowing
or understanding the world, including
traditional ecological and social
knowledge of the environment derived
from multiple generations of indige-
nous peoples’ interactions, observa-
tions, and experiences with their eco-
logical systems. Native knowledge is
place-based and culture-based knowl-
edge in which people learn to live in
and adapt to their own environment
through interactions, observations, and
experiences with their ecological sys-
tem. This knowledge is generally not
solely gained, developed by, or retained
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by individuals, but is rather accumu-
lated over successive generations and
is expressed through oral traditions,
ceremonies, stories, dances, songs, art,
and other means within a cultural con-
text.

Native species. An organism that was
historically or is present in a par-
ticular ecosystem as a result of natural
migratory or evolutionary processes;
and not as a result of an accidental or
deliberate introduction into that eco-
system. An organism’s presence and
evolution (adaptation) in an area are
determined by climate, soil, and other
biotic and abiotic factors.

Newspaper(s) of record. See definition
in §219.62.

Objection. See definition in §219.62.

Online. See definition in §219.62.

Participation. Activities that include
a wide range of public involvement
tools and processes, such as collabora-
tion, public meetings, open houses,
workshops, and comment periods.

Persistence. Continued existence.

Plan area. The NFS lands covered by
a plan.

Plan or land management plan. A docu-
ment or set of documents that provide
management direction for an adminis-
trative unit of the NFS developed
under the requirements of this part or
a prior planning rule.

Plant and animal community. A natu-
rally occurring assemblage of plant and
animal species living within a defined
area or habitat.

Productivity. The capacity of NFS
lands and their ecological systems to
provide the various renewable re-
sources in certain amounts in per-
petuity. For the purposes of this sub-

part, productivity is an ecological
term, not an economic term.
Project. An organized effort to

achieve an outcome on NFS lands iden-
tified by location, tasks, outputs, ef-
fects, times, and responsibilities for
execution.

Proposed Species. Any species of fish,
wildlife, or plant that is proposed by
the U.S. Fish and Wildlife Service or
the National Marine Fisheries Service
in the FEDERAL REGISTER to be listed
under Section 4 of the Endangered Spe-
cies Act.

Recovery. For the purposes of this
subpart, and with respect to threatened
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or endangered species: The improve-
ment in the status of a listed species to
the point at which listing as federally
endangered or threatened is no longer

appropriate.

Recreation. See Sustainable recre-
ation.

Recreation opportunity. An oppor-

tunity to participate in a specific
recreation activity in a particular
recreation setting to enjoy desired
recreation experiences and other bene-
fits that accrue. Recreation opportuni-
ties include non-motorized, motorized,
developed, and dispersed recreation on
land, water, and in the air.

Recreation setting. The social, mana-
gerial, and physical attributes of a
place that, when combined, provide a
distinct set of recreation opportunities.
The Forest Service uses the recreation
opportunity spectrum to define recre-
ation settings and categorize them into
six distinct classes: primitive, semi-
primitive non-motorized, semi-primi-
tive motorized, roaded natural, rural,
and urban.

Responsible official. See definition in
§219.62.

Restoration. The process of assisting
the recovery of an ecosystem that has
been degraded, damaged, or destroyed.
Ecological restoration focuses on rees-
tablishing the composition, structure,
pattern, and ecological processes nec-
essary to facilitate terrestrial and
aquatic ecosystems sustainability, re-
silience, and health under current and
future conditions.

Restore. To renew by the process of
restoration (see restoration).

Riparian Areas. Three-dimensional
ecotones of interaction that include
terrestrial and aquatic ecosystems that
extend down into the groundwater, up
above the canopy, outward across the
floodplain, up the near-slopes that
drain to the water, laterally into the
terrestrial ecosystem, and along the
water course at variable widths.

Riparian management zone. Portions
of a watershed where riparian-depend-
ent resources receive primary empha-
sis, and for which plans include plan
components to maintain or restore ri-
parian functions and ecological func-
tions.

Risk. A combination of the likelihood
that a negative outcome will occur and
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the severity of the subsequent negative
consequences.

Scenic character. A combination of
the physical, biological, and cultural
images that gives an area its scenic
identity and contributes to its sense of

place. Scenic character provides a
frame of reference from which to deter-
mine scenic attractiveness and to
measure scenic integrity.

Social sustainability. See sustain-
ability.

Sole source aquifer. TUnderground

water supply designated by the Envi-
ronmental Protection Agency (EPA) as
the ‘‘sole or principle’ source of drink-
ing water for an area as established
under section 1424(e) of the Safe Drink-
ing Water Act (42 U.S.C. 300h—3(e)).

Source water protection areas. The area
delineated by a State or Tribe for a
public water system (PWS) or includ-
ing numerous PWSs, whether the
source is ground water or surface water
or both, as part of a State or tribal
source water assessment and protec-
tion program (SWAP) approved by the
Environmental Protection Agency
under section 1453 of the Safe Drinking
Water Act (42 U.S.C. 300h-3(e)).

Stressors. For the purposes of this
subpart: Factors that may directly or
indirectly degrade or impair ecosystem
composition, structure or ecological
process in a manner that may impair
its ecological integrity, such as an
invasive species, loss of connectivity,
or the disruption of a natural disturb-
ance regime.

Sustainability. The capability to meet
the needs of the present generation
without compromising the ability of
future generations to meet their needs.
For purposes of this part, ‘‘ecological
sustainability’ refers to the capability
of ecosystems to maintain ecological
integrity; ‘‘economic sustainability”’
refers to the capability of society to
produce and consume or otherwise ben-
efit from goods and services including
contributions to jobs and market and
nonmarket benefits; and ‘‘social sus-
tainability’’ refers to the capability of
society to support the network of rela-
tionships, traditions, culture, and ac-
tivities that connect people to the land
and to one another, and support vi-
brant communities.
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Sustainable recreation. The set of
recreation settings and opportunities
on the National Forest System that is
ecologically, economically, and so-
cially sustainable for present and fu-
ture generations.

Timber harvest. The removal of trees
for wood fiber use and other multiple-
use purposes.

Timber production. The purposeful
growing, tending, harvesting, and re-
generation of regulated crops of trees
to be cut into logs, bolts, or other
round sections for industrial or con-
sumer use.

Viable population. A population of a
species that continues to persist over
the long term with sufficient distribu-
tion to be resilient and adaptable to
stressors and likely future environ-
ments.

Watershed. A region or land area
drained by a single stream, river, or
drainage network; a drainage basin.

Watershed condition. The state of a
watershed based on physical and bio-
geochemical characteristics and proc-
esses.

Wild and scenic river. A river des-
ignated by Congress as part of the Na-
tional Wild and Scenic Rivers System
that was established in the Wild and
Scenic Rivers Act of 1968 (16 U.S.C. 1271
(note), 1271-1287).

Wilderness. Any area of land des-
ignated by Congress as part of the Na-
tional Wilderness Preservation System
that was established in the Wilderness
Act of 1964 (16 U.S.C. 1131-1136).

[77 FR 21260, Apr. 9, 2012, as amended at 77
FR 44145, July 27, 2012]

Subpart B—Pre-Decisional
Administrative Review Process

§219.50 Purpose and scope.

This subpart establishes a pre-
decisional administrative review (here-
inafter referred to as objection) process
for plans, plan amendments, or plan re-
visions. This process gives an indi-
vidual or entity an opportunity for an
independent Forest Service review and
resolution of issues before the approval
of a plan, plan amendment, or plan re-
vision. This subpart identifies who may
file objections to a plan, plan amend-
ment, or plan revision; the responsibil-

75

§219.52

ities of the participants in an objec-
tion; and the procedures that apply to
the review of the objection.

§219.51 Plans, plan amendments, or
plan revisions not subject to objec-
tion.

(a) A plan, plan amendment, or plan
revision is not subject to objection
when the responsible official receives

no substantive formal comments
(§219.62) on that proposal during the
opportunities for public comment

(§219.53(a)).

(b) Plans, plan amendments, or plan
revisions proposed by the Secretary of
Agriculture or the Under Secretary for
Natural Resources and Environment
are not subject to the procedures set
forth in this section. A decision by the
Secretary or Under Secretary con-
stitutes the final administrative deter-
mination of the U.S. Department of
Agriculture.

(c) A plan, plan amendment, or plan
revision is not subject to objection
under this subpart if another adminis-
trative review process is used con-
sistent with §219.59.

(d) When a plan, plan amendment, or
plan revision is not subject to objec-
tion under this subpart, the responsible
official shall include an explanation
with the signed decision document.

§219.52 Giving notice of a plan, plan
amendment, or plan revision sub-
ject to objection before approval.

(a) The responsible official shall dis-
close during the NEPA scoping process
and in the appropriate NEPA docu-
ments that the proposed plan, plan
amendment, or plan revision is subject
to the objection procedures in this sub-
part. This disclosure is in addition to
the public notice that begins the objec-
tion filing period, as required at
§219.16. When a responsible official
chooses to use the objection process of
this subpart for a plan, plan amend-
ment, or plan revision process initiated
before the effective date of this rule,
notice that the objection process will
be used must be given prior to an op-
portunity to provide substantive for-
mal comment on a proposed plan, plan
amendment, or revision and associated
environmental analysis.
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(b) The responsible official shall
make available the public notice for
the beginning of the objection period
for a plan, plan amendment, or plan re-
vision (§219.16(a)(3)) to those who have
requested the environmental docu-
ments or are eligible to file an objec-
tion consistent with §219.53.

(c) The content of the public notice
for the beginning of the objection pe-
riod for a plan, plan amendment, or
plan revision before approval
(§219.16(a)(3)) must:

(1) Inform the public of the avail-
ability of the plan, plan amendment, or
plan revision, the appropriate final en-
vironmental documents, the draft plan
decision document, and any relevant
assessment or monitoring evaluation
report; the commencement of the ob-
jection filing period under 36 CFR part
219 Subpart B; and the process for ob-
jecting. The documents in this para-
graph will be made available online at
the time of public notice.

(2) Include the name of the plan, plan
amendment, or plan revision, the name
and title of the responsible official, and
instructions on how to obtain a copy of
the appropriate final environmental
documents; the draft plan decision doc-
ument; and the plan, plan amendment,
or plan revision.

(3) Include the name and address of
the reviewing officer with whom an ob-
jection is to be filed. The notice must
specify a street, postal, fax, and email
address; the acceptable format(s) for
objections filed electronically; and the
reviewing officer’s office business
hours for those filing hand-delivered
objections.

(4) Include a statement that objec-
tions will be accepted only from those
who have previously submitted sub-
stantive formal comments specific to
the proposed plan, plan amendment, or
plan revision during any opportunity
for public comment as provided in sub-
part A.

(5) Include a statement that the pub-
lication date of the public notice in the
applicable newspaper of record (or the
FEDERAL REGISTER, if the responsible
official is the Chief) is the exclusive
means for calculating the time to file
an objection (§219.56).

(6) Include a statement that an objec-
tion, including attachments, must be
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filed with the appropriate reviewing of-
ficer (§219.62) within 60 days, if an envi-
ronmental impact statement has been
prepared, otherwise within 45 days of
the date of publication of the public
notice for the objection process.

(7) Include a statement describing
the minimum content requirements of
an objection (§219.54(c)).

§219.53 Who may file an objection.

(a) Individuals and entities who have
submitted substantive formal com-
ments related to a plan, plan amend-
ment, or plan revision during the op-
portunities for public comment as pro-
vided in subpart A during the planning
process for that decision may file an
objection. Objections must be based on
previously submitted substantive for-
mal comments attributed to the objec-
tor unless the objection concerns an
issue that arose after the opportunities
for formal comment. The burden is on
the objector to demonstrate compli-
ance with requirements for objection.
Objections that do not meet the re-
quirements of this paragraph may not
be accepted; however, objections not
accepted must be documented in the
planning record.

(b) Formal comments received from
an authorized representative(s) of an
entity are considered those of the enti-
ty only. Individual members of that en-
tity do not meet objection eligibility
requirements solely based on member-
ship in an entity. A member or an indi-
vidual must submit substantive formal
comments independently to be eligible
to file an objection in an individual ca-
pacity.

(c) When an objection lists multiple
individuals or entities, each individual
or entity must meet the requirements
of paragraph (a) of this section. Indi-
viduals or entities listed on an objec-
tion that do not meet eligibility re-
quirements may not be considered ob-
jectors, although an objection must be
accepted (if not otherwise set aside for
review under §219.55) if at least one
listed individual or entity meets the
eligibility requirements.

(d) Federal agencies may not file ob-
jections.

(e) Federal employees who otherwise
meet the requirements of this subpart
for filing objections in a non-official
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capacity must comply with Federal
conflict of interest statutes at 18
U.S.C. 202-209 and with employee ethics
requirements at 5 CFR part 2635. Spe-
cifically, employees may not be on offi-
cial duty nor use government property
or equipment in the preparation or fil-
ing of an objection. Further, employees
may not include information unavail-
able to the public, such as Federal
agency documents that are exempt
from disclosure under the Freedom of
Information Act (56 U.S.C. 552(b)).

§219.54 Filing an objection.

(a) All objections must be filed, in
writing, with the reviewing officer for
the plan. All objections must be open
to public inspection during the objec-
tion process.

(b) Including documents by reference
is not allowed, except for the following
list of items that may be referenced by
including the name, date, page number
(where applicable), and relevant sec-
tion of the cited document. All other
documents or Web links to those docu-
ments, or both must be included with
the objection, if referenced in the ob-
jection.

(1) All or any part of a Federal law or
regulation.

(2) Forest Service Directive System
documents and land management plans
or other published Forest Service docu-
ments.

(3) Documents referenced by the For-
est Service in the planning documenta-
tion related to the proposal subject to
objection.

(4) Formal comments previously pro-
vided to the Forest Service by the ob-
jector during the proposed plan, plan
amendment, or plan revision comment
period.

(c) At a minimum, an objection must
include the following:

(1) The objector’s name and address
(§219.62), along with a telephone num-
ber or email address if available;

(2) Signature or other verification of
authorship upon request (a scanned sig-
nature for electronic mail may be filed
with the objection);

(3) Identification of the lead objector,
when multiple names are listed on an
objection (§219.62). Verification of the
identity of the lead objector if re-
quested;
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(4) The name of the plan, plan amend-
ment, or plan revision being objected
to, and the name and title of the re-
sponsible official;

(5) A statement of the issues and/or
the parts of the plan, plan amendment,
or plan revision to which the objection
applies;

(6) A concise statement explaining
the objection and suggesting how the
proposed plan decision may be im-
proved. If applicable, the objector
should identify how the objector be-
lieves that the plan, plan amendment,
or plan revision is inconsistent with
law, regulation, or policy; and

(7) A statement that demonstrates
the link between prior substantive for-
mal comments attributed to the objec-
tor and the content of the objection,
unless the objection concerns an issue
that arose after the opportunities for
formal comment (§219.53(a)).

§219.55 Objections set aside from re-
view.

(a) The reviewing officer shall set
aside and not review an objection when
one or more of the following applies:

(1) Objections are not filed in a time-
1y manner (§219.56);

(2) The proposed plan, plan amend-
ment, or plan revision is not subject to
the objection procedures of this sub-
part pursuant to §§219.51 and 219.59;

(3) The individual or entity did not
submit substantive formal comments
(§219.53) during opportunities for public
comment on the proposed decision
(§219.16(a)(1) and (a)(2));

(4) None of the issues included in the
objection is based on previously sub-
mitted substantive formal comments
unless one or more of those issues
arose after the opportunities for formal
comment;

(5) The objection does not provide
sufficient information as required by
§219.54(c);

(6) The objector withdraws the objec-
tion in writing;

(7) The objector’s identity is not pro-
vided or cannot be determined from the
signature (written or electronically
scanned), and a reasonable means of
contact is not provided (§219.54(c)); or

(8) The objection is illegible for any
reason and a legible copy cannot easily
be obtained.
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(b) When an objection includes an
issue that is not based on previously
submitted substantive formal com-
ments and did not arise after the op-
portunities for formal comment, that
issue will be set aside and not re-
viewed. Other issues raised in the ob-
jection that meet the requirements of
this subpart will be reviewed.

(c) The reviewing officer shall give
written notice to the objector and the
responsible official when an objection
or part of an objection is set aside from
review and shall state the reasons for
not reviewing the objection in whole or
part. If the objection is set aside from
review for reasons of illegibility or
lack of a means of contact, the reasons
must be documented in the planning
record.

§219.56 Objection time periods and
process.

(a) Time to file an objection. For a new
plan, plan amendment, or plan revision
for which an environmental impact
statement (EIS) is prepared, written
objections, including any attachments,
must be filed within 60 days following
the publication date of the public no-
tice for a plan, plan amendment, or
plan revision before approval (§§219.16
and 219.52). For an amendment for
which an EIS is not prepared, the time
to file an objection is within 45 days. It
is the responsibility of the objector to
ensure that the reviewing officer re-
ceives the objection in a timely man-
ner.

(b) Computation of time periods. (1) All
time periods are computed using cal-
endar days, including Saturdays, Sun-
days, and Federal holidays in the time
zone of the reviewing officer. However,
when the time period expires on a Sat-
urday, Sunday, or Federal holiday, the
time is extended to the end of the next
Federal working day (11:59 p.m. for ob-
jections filed by electronic means such
as email or facsimile machine).

(2) The day after publication of the
public notice for a plan, plan amend-
ment, or plan revision before approval
(§§219.16 and 219.52), is the first day of
the objection filing period.

(3) The publication date of the public
notice for a plan, plan amendment, or
plan revision before approval (§§219.16
and 219.52), is the exclusive means for
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calculating the time to file an objec-
tion. Objectors may not rely on dates
or timeframe information provided by
any other source.

(c) Evidence of timely filing. The objec-
tor is responsible for filing the objec-
tion in a timely manner. Timeliness
must be determined by one of the fol-
lowing indicators:

(1) The date of the U.S. Postal Serv-
ice postmark for an objection received
before the close of the fifth business
day after the objection filing date;

(2) The electronically generated post-
ed date and time for email and fac-
similes;

(3) The shipping date for delivery by
private carrier for an objection re-
ceived before the close of the fifth busi-
ness day after the objection filing date;
or

(4) The official agency date stamp
showing receipt of hand delivery.

(d) Extensions. Time extensions for
filing are not permitted except as pro-
vided at paragraph (b)(1) of this sec-
tion.

(e) Reviewing officer role and respon-
sibilities. The reviewing officer is the
U.S. Department of  Agriculture
(USDA) or Forest Service official hav-
ing the delegated authority and respon-
sibility to review an objection filed
under this subpart. The reviewing offi-
cer is a line officer at the next higher
administrative level above the respon-
sible official; except that:

(1) For a plan amendment, that next
higher-level line officer may delegate
the reviewing officer authority and re-
sponsibility to a line officer at the
same administrative level as the re-
sponsible official. Any plan amendment
delegation of reviewing officer respon-
sibilities must be made prior to the
public notification of an objection fil-
ing period (§219.52).

(2) For an objection or part of an ob-
jection specific to the identification of
species of conservation concern, the re-
gional forester who identified the spe-
cies of conservation concern for the
plan area may not be the reviewing of-
ficer. The Chief may choose to act as
the reviewing officer or may delegate
the reviewing officer authority to a
line officer at the same administrative
level as the regional forester. The re-
viewing officer for the plan will convey
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any such objections or parts thereof to
the appropriate line officer.

(f) Notice of objections filed. Within 10
days after the close of the objection pe-
riod, the responsible official shall pub-
lish a notice of all objections in the ap-
plicable newspaper of record and post
the notice online.

(g) Response to objections. The review-
ing officer must issue a written re-
sponse to the objector(s) concerning
their objection(s) within 90 days of the
end of the objection-filing period. The
reviewing officer has the discretion to
extend the time when it is determined
to be necessary to provide adequate re-
sponse to objections or to participate
in discussions with the parties. The re-
viewing officer must notify all parties
(lead objectors and interested persons)
in writing of any extensions.

§219.57 Resolution of objections.

(a) Meetings. Prior to the issuance of
the reviewing officer’s written re-
sponse, either the reviewing officer or
the objector may request to meet to
discuss issues raised in the objection
and potential resolution. The reviewing
officer must allow other interested per-
sons to participate in such meetings.
An interested person must file a re-
quest to participate in an objection
within 10 days after publication of the
notice of objection by the responsible
official (§219.56(f)). The responsible offi-
cial shall be a participant in all meet-
ings involving the reviewing officer,
objectors, and interested persons. Dur-
ing meetings with objectors and inter-
ested persons, the reviewing officer
may choose to use alternative dispute
resolution methods to resolve objec-
tions. All meetings are open to obser-
vation by the public.

(b) Response to objections. (1) The re-
viewing officer must render a written
response to the objection(s) within 90
days of the close of the objection-filing
period, unless the allowable time is ex-
tended as provided at §219.56(g). A writ-
ten response must set forth the reasons
for the response but need not be a
point-by-point response, and may con-
tain instructions to the responsible of-
ficial. In cases involving more than one
objection to a plan, plan amendment,
or plan revision, the reviewing officer
may consolidate objections and issue
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one or more responses. The response
must be sent to the objecting party(ies)
by certified mail, return receipt re-
quested, and posted online.

(2) The reviewing officer’s review of
and response to the objection(s) is lim-
ited to only those issues and concerns
submitted in the objection(s).

(3) The response of the reviewing offi-
cer will be the final decision of the U.S.
Department of Agriculture on the ob-
jection.

§219.58 Timing of a plan, plan amend-
ment, or plan revision decision.

(a) The responsible official may not
issue a decision document concerning a
plan, plan amendment, or plan revision
subject to the provisions of this sub-
part until the reviewing officer has re-
sponded in writing to all objections.

(b) A decision by the responsible offi-
cial approving a plan, plan amendment,
or plan revision must be consistent
with the reviewing officer’s response to
objections.

(c) When no objection is filed within
the allotted filing period, the reviewing
officer must notify the responsible offi-
cial. The responsible official’s approval
of the plan, plan amendment, or plan
revision in a plan decision document
consistent with §219.14, may occur on,
but not before, the fifth business day
following the end of the objection-fil-
ing period.

§219.59 Use of other administrative re-
view processes.

(a) Where the Forest Service is a par-
ticipant in a multi-federal agency ef-
fort that would otherwise be subject to
objection under this subpart, the re-
sponsible official may waive the objec-
tion procedures of this subpart and in-
stead adopt the administrative review
procedure of another participating
Federal agency. As a condition of such
a waiver, the responsible official for
the Forest Service must have agree-
ment with the responsible official of
the other agency or agencies that a
joint agency response will be provided
to those who file for administrative re-
view of the multi-agency effort. When
such an agreement is reached, the re-
sponsible official for the Forest Service
shall ensure public notice required in
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§219.52 sets forth which administrative
review procedure is to be used.

(b) When a plan amendment is ap-
proved in a decision document approv-
ing a project or activity and the
amendment applies only to the project
or activity, the administrative review
process of 36 CFR part 215 or part 218,
subpart A, applies instead of the objec-
tion process established in this sub-
part. When a plan amendment applies
to all future projects or activities, the
objection process established in this
subpart applies only to the plan
amendment decision; the review proc-
ess of 36 CFR part 215 or part 218 would
apply to the project or activity part of
the decision.

§219.60 Secretary’s authority.

Nothing in this subpart restricts the
Secretary of Agriculture from exer-
cising any statutory authority regard-
ing the protection, management, or ad-
ministration of NF'S lands.

§219.61 Information
quirements.

collection re-

This subpart specifies the informa-
tion that objectors must give in an ob-
jection to a plan, plan amendment, or
plan revision (§219.54(c)). As such, this
subpart contains information collec-
tion requirements as defined in 5 CFR
part 1320 and have been approved by
the Office of Management and Budget
and assigned control number 0596-0158.

§219.62 Definitions.

Definitions of the special terms used
in this subpart are set out as follows.

Address. An individual’s or entity’s
current mailing address used for postal
service or other delivery services. An
email address is not sufficient.

Decision memo. A concise written
record of the responsible official’s deci-
sion to implement an action that is
categorically excluded from further
analysis and documentation in an envi-
ronmental impact statement (EIS) or
environmental assessment (EA), where
the action is one of a category of ac-
tions which do not individually or cu-
mulatively have a significant effect on
the human environment, and does not
give rise to extraordinary cir-
cumstances in which a normally ex-
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cluded action may have a significant
environmental effect.

Environmental assessment (EA). A pub-
lic document that provides sufficient
evidence and analysis for determining
whether to prepare an EIS or a finding
of no significant impact, aids an agen-
cy’s compliance with the National En-
vironmental Policy Act (NEPA) when
no EIS is necessary, and facilitates
preparation of a statement when one is
necessary (40 CFR 1508.9; FSH 1909.15,
Chapter 40).

Environmental impact statement (EILS).
A detailed written statement as re-
quired by section 102(2)(C) of the Na-

tional Environmental Policy Act
(NEPA) of 1969 (40 CFR 1508.11; 36 CFR
220).

Formal comments. See substantive for-
mal comments.

Lead objector. For an objection sub-
mitted with multiple individuals, mul-
tiple entities, or combination of indi-
viduals and entities listed, the indi-
vidual or entity identified to represent
all other objectors for the purposes of
communication, written or otherwise,
regarding the objection.

Line officer. A Forest Service official
who serves in a direct line of command
from the Chief.

Name. The first and last name of an
individual or the name of an entity. An
electronic username is insufficient for
identification of an individual or enti-
ty.

National Forest System. The National
Forest System includes national for-
ests, national grasslands, and the Na-
tional Tallgrass Prairie.

Newspaper(s) of record. The news-
paper(s) of record is (are) the principal
newspaper(s) of general circulation an-
nually identified and published in the
FEDERAL REGISTER by each regional
forester to be used for publishing no-
tices as required by 36 CFR 215.5. The
newspaper(s) of record for projects in a
plan area is (are) the newspaper(s) of
record for notices related to planning.

Objection. The written document filed
with a reviewing officer by an indi-
vidual or entity seeking pre-decisional
administrative review of a plan, plan
amendment, or plan revision.

Objection period. The allotted filing
period following publication of a public
notice in the applicable newspaper of
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record (or the FEDERAL REGISTER, if
the responsible official is the Chief) of
the availability of the appropriate en-
vironmental documents and draft deci-
sion document, including a plan, plan
amendment, or plan revision during
which an objection may be filed with
the reviewing officer.

Objection process. Those procedures
established for pre-decisional adminis-
trative review of a plan, plan amend-
ment, or plan revision.

Objector. An individual or entity who
meets the requirements of §219.53, and
files an objection that meets the re-
quirements of §§219.54 and 219.56.

Online. Refers to the appropriate For-
est Service Web site or future elec-
tronic equivalent.

Responsible official. The official with
the authority and responsibility to
oversee the planning process and to ap-
prove a plan, plan amendment, and
plan revision.

Reviewing officer. The USDA or Forest
Service official having the delegated
authority and responsibility to review
an objection filed under this subpart.

Substantive formal comments. Written
comments submitted to, or oral com-
ments recorded by, the responsible offi-
cial or his designee during an oppor-
tunity for public participation provided
during the planning process (§§219.4
and 219.16), and attributed to the indi-
vidual or entity providing them. Com-
ments are considered substantive when
they are within the scope of the pro-
posal, are specific to the proposal, have
a direct relationship to the proposal,
and include supporting reasons for the
responsible official to consider.

PART 220—NATIONAL ENVIRON-
MENTAL POLICY ACT (NEPA)
COMPLIANCE

Sec.
220.1
220.2
220.3

Purpose and scope.

Applicability.

Definitions.

220.4 General requirements.

220.5 Environmental impact statement and
record of decision.

220.6 Categorical exclusions.

220.7 Environmental assessment and deci-
sion notice.

AUTHORITY: 42 U.S.C. 4321 et seq.;, E. O.
11514; 40 CFR parts 1500-1508; 7 CFR part 1b.
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SOURCE: 73 FR 43093, July 24, 2008, unless
otherwise noted.

§220.1 Purpose and scope.

(a) Purpose. This part establishes
Forest Service, U.S. Department of Ag-
riculture (USDA) procedures for com-
pliance with the National Environ-
mental Policy Act (NEPA) of 1969 (42
U.S.C. 4321 et seq.) and the Council on
Environmental Quality (CEQ) regula-
tions for implementing the procedural
provisions of NEPA (40 CFR parts 1500
through 1508).

(b) Scope. This part supplements and
does not lessen the applicability of the
CEQ regulations, and is to be used in
conjunction with the CEQ regulations
and USDA regulations at 7 CFR part
1b.

§220.2 Applicability.

This part applies to all organiza-
tional elements of the Forest Service.
Consistent with 40 CFR 1500.3, no triv-
ial violation of this part shall give rise
to any independent cause of action.

§220.3 Definitions.

The following definitions supple-
ment, by adding to, the terms defined
at 40 CFR parts 1500-1508.

Adaptive management. A system of
management practices based on clearly
identified intended outcomes and mon-
itoring to determine if management
actions are meeting those outcomes;
and, if not, to facilitate management
changes that will best ensure that
those outcomes are met or re-evalu-

ated. Adaptive management stems
from the recognition that knowledge
about natural resource systems is

sometimes uncertain.

Decision document. A record of deci-
sion, decision notice or decision memo.

Decision memo. A concise written
record of the responsible official’s deci-
sion to implement an action categori-
cally excluded from further analysis
and documentation in an environ-
mental impact statement (EIS) or en-
vironmental assessment (EA).

Decision notice. A concise written
record of the responsible official’s deci-
sion when an EA and finding of no sig-
nificant impact (FONSI) have been pre-
pared.
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Environmentally preferable alternative.
The environmentally preferable alter-
native is the alternative that will best
promote the national environmental
policy as expressed in NEPA’s section
101 (42 U.S.C. 4321). Ordinarily, the en-
vironmentally preferable alternative is
that which causes the least harm to
the biological and physical environ-
ment; it also is the alternative which
best protects and preserves historic,
cultural, and natural resources. In
some situations, there may be more
than one environmentally preferable
alternative.

Reasonably foreseeable future actions.
Those Federal or non-Federal activi-
ties not yet undertaken, for which
there are existing decisions, funding, or
identified proposals. Identified pro-
posals for Forest Service actions are
described in §220.4(a)(1).

Responsible official. The Agency em-
ployee who has the authority to make
and implement a decision on a pro-
posed action.

Schedule of proposed actions (SOPA). A
Forest Service document that informs
the public about those proposed and
ongoing Forest Service actions for
which a record of decision, decision no-
tice or decision memo would be or has
been prepared. The SOPA also identi-
fies a contact for additional informa-
tion on any proposed actions.

§220.4 General requirements.

(a) Proposed actions subject to the
NEPA requirements. As required by 42
U.S.C. 4321 et seq., a Forest Service pro-
posal is subject to the NEPA require-
ments when all of the following apply:

(1) The Forest Service has a goal and
is actively preparing to make a deci-
sion on one or more alternative means
of accomplishing that goal and the ef-
fects can be meaningfully evaluated
(see 40 CFR 1508.23);

(2) The proposed action is subject to
Forest Service control and responsi-
bility (see 40 CFR 1508.18);

(3) The proposed action would cause
effects on the natural and physical en-
vironment and the relationship of peo-
ple with that environment (see 40 CFR
1508.14); and

(4) The proposed action is not statu-
torily exempt from the requirements of
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section 102(2)(C) of the NEPA (42 U.S.C.
4332(2)(0C)).

(b) Emergency responses. When the re-
sponsible official determines that an
emergency exists that makes it nec-
essary to take urgently needed actions
before preparing a NEPA analysis and
any required documentation in accord-
ance with the provisions in §§220.5,
220.6, and 220.7 of this part, then the
following provisions apply.

(1) The responsible official may take
actions necessary to control the imme-
diate impacts of the emergency and are
urgently needed to mitigate harm to
life, property, or important natural or
cultural resources. When taking such
actions, the responsible official shall
take into account the probable envi-
ronmental consequences of the emer-
gency action and mitigate foreseeable
adverse environmental effects to the
extent practical.

(2) If the responsible official proposes
emergency actions other than those ac-
tions described in paragraph (b)(1) of
this section, and such actions are not
likely to have significant environ-
mental impacts, the responsible offi-
cial shall document that determination
in an EA and FONSI prepared in accord
with these regulations. If the respon-
sible official finds that the nature and
scope of proposed emergency actions
are such that they must be undertaken
prior to preparing any NEPA analysis
and documentation associated with a
CE or an EA and FONSI, the respon-
sible official shall consult with the
Washington Office about alternative
arrangements for NEPA compliance.
The Chief or Associate Chief of the
Forest Service may grant emergency
alternative arrangements under NEPA
for environmental assessments, find-
ings of no significant impact and cat-
egorical exclusions (FSM 1950.41a).
Consultation with the Washington Of-
fice shall be coordinated through the
appropriate regional office.

(3) If the responsible official proposes
emergency actions other than those ac-
tions described in paragraph (b)(1) of
this section and such actions are likely
to have significant environmental im-
pacts, then the responsible official
shall consult with CEQ, through the
appropriate regional office and the
Washington Office, about alternative
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arrangements in accordance with CEQ
regulations at 40 CFR 1506.11 as soon as
possible.

(c) Agency decisionmaking. For each
Forest Service proposal (§220.4(a)), the
responsible official shall coordinate
and integrate NEPA review and rel-
evant environmental documents with
agency decisionmaking by:

(1) Completing the environmental
document review before making a deci-
sion on the proposal;

(2) Considering environmental docu-
ments, public and agency comments (if
any) on those documents, and agency
responses to those comments;

(3) Including environmental docu-
ments, comments, and responses in the
administrative record;

(4) Considering the alternatives ana-
lyzed in environmental document(s) be-
fore rendering a decision on the pro-
posal; and

(5) Making a decision encompassed
within the range of alternatives ana-
lyzed in the environmental documents.

(d) Schedule of proposed actions
(SOPA). The responsible official shall
ensure the SOPA is updated and notify
the public of the availability of the
SOPA.

(e) Scoping (40 CFR 1501.7). (1) Scoping
is required for all Forest Service pro-
posed actions, including those that
would appear to be categorically ex-
cluded from further analysis and docu-
mentation in an EA or an EIS (§220.6).

(2) Scoping shall be carried out in ac-
cordance with the requirements of 40
CFR 1501.7. Because the nature and
complexity of a proposed action deter-
mine the scope and intensity of anal-
ysis, no single scoping technique is re-
quired or prescribed.

(3) The SOPA shall not to be used as
the sole scoping mechanism for a pro-
posed action.

(f) Cumulative effects considerations of
past actions. Cumulative effects anal-
ysis shall be carried out in accordance
with 40 CFR 1508.7 and in accordance
with ‘“The Council on Environmental
Quality Guidance Memorandum on
Consideration of Past Actions in Cu-
mulative Effects Analysis” dated June
24, 2005. The analysis of cumulative ef-
fects begins with consideration of the
direct and indirect effects on the envi-
ronment that are expected or likely to
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result from the alternative proposals
for agency action. Agencies then look
for present effects of past actions that
are, in the judgment of the agency, rel-
evant and useful because they have a
significant cause-and-effect relation-
ship with the direct and indirect effects
of the proposal for agency action and
its alternatives. CEQ regulations do
not require the consideration of the in-
dividual effects of all past actions to
determine the present effects of past
actions. Once the agency has identified
those present effects of past actions
that warrant consideration, the agency
assesses the extent that the effects of
the proposal for agency action or its al-
ternatives will add to, modify, or miti-
gate those effects. The final analysis
documents an agency assessment of the
cumulative effects of the actions con-
sidered (including past, present, and
reasonable foreseeable future actions)
on the affected environment. With re-
spect to past actions, during the
scoping process and subsequent prepa-
ration of the analysis, the agency must
determine what information regarding
past actions is useful and relevant to
the required analysis of cumulative ef-
fects. Cataloging past actions and spe-
cific information about the direct and
indirect effects of their design and im-
plementation could in some contexts
be useful to predict the cumulative ef-
fects of the proposal. The CEQ regula-
tions, however, do not require agencies
to catalogue or exhaustively list and
analyze all individual past actions.
Simply because information about past
actions may be available or obtained
with reasonable effort does not mean
that it is relevant and necessary to in-
form decisionmaking. (40 CFR 1508.7)
(g) Classified information. To the ex-
tent practicable, the responsible offi-
cial shall segregate any information
that has been classified pursuant to
Executive order or statute. The respon-
sible official shall maintain the con-
fidentiality of such information in a
manner required for the information
involved. Such information may not be
included in any publicly disclosed doc-
uments. If such material cannot be rea-
sonably segregated, or if segregation
would leave essentially meaningless
material, the responsible official must
withhold the entire analysis document
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from the public; however, the respon-
sible official shall otherwise prepare
the analysis documentation in accord
with applicable regulations. (40 CFR
1507.3(c))

(h) Incorporation by reference. Mate-
rial may be incorporated by reference
into any environmental or decision
document. This material must be rea-
sonably available to the public and its
contents briefly described in the envi-
ronmental or decision document. (40
CFR 1502.21)

(i) Applicants. The responsible official
shall make policies or staff available to
advise potential applicants of studies
or other information foreseeably re-
quired for acceptance of their applica-
tions. Upon acceptance of an applica-
tion as provided by 36 CFR 251.54(g) the
responsible official shall initiate the
NEPA process.

§220.5 Environmental imRact state-

ment and record of decision.

(a) Classes of actions normally requiring
environmental impact  statements—(1)
Class 1: Proposals to carry out or to ap-
prove aerial application of chemical
pesticides on an operational basis. Ex-
amples include but are not limited to:

(i) Applying chemical insecticides by
helicopter on an area infested with
spruce budworm to prevent serious re-
source loss.

(ii) Authorizing the application of
herbicides by helicopter on a major
utility corridor to control unwanted
vegetation.

(iii) Applying herbicides by fixed-
wing aircraft on an area to release
trees from competing vegetation.

(2) Class 2: Proposals that would sub-
stantially alter the undeveloped char-
acter of an inventoried roadless area or
a potential wilderness area. Examples
include but are not limited to:

(i) Constructing roads and harvesting
timber in an inventoried roadless area
where the proposed road and harvest
units impact a substantial part of the
inventoried roadless area.

(ii) Comnstructing or reconstructing
water reservoir facilities in a potential
wilderness area where flow regimens
may be substantially altered.

(iii) Approving a plan of operations
for a mine that would cause consider-
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able surface disturbance in a potential
wilderness area.

(b) Notice of intent. Normally, a notice
of intent to prepare an EIS shall be
published in the FEDERAL REGISTER as
soon as practicable after deciding that
an EIS will be prepared. Where there is
a lengthy period between the agency’s
decision to prepare an environmental
impact statement and the time of ac-
tual preparation, the notice of intent
may be published at a reasonable time
in advance of preparation of the draft
statement. A notice must meet the re-
quirements of 40 CFR 1508.22, and in ad-
dition, include the following:

(1) Title of the responsible official(s);

(2) Any permits or licenses required
to implement the proposed action and
the issuing authority;

(3) Lead, joint lead, or cooperating
agencies if identified; and

(4) Address(es) to which comments
may be sent.

(c) Withdrawal notice. A withdrawal
notice must be published in the FED-
ERAL REGISTER if, after publication of
the notice of intent or notice of avail-
ability, an EIS is no longer necessary.
A withdrawal notice must refer to the
date and FEDERAL REGISTER page num-
ber of the previously published no-
tice(s).

(d) Environmental impact statement for-
mat and content. The responsible offi-
cial may use any EIS format and de-
sign as long as the statement is in ac-
cord with 40 CFR 1502.10.

(e) Alternative(s). The EIS shall docu-
ment the examination of reasonable al-
ternatives to the proposed action. An
alternative should meet the purpose
and need and address one or more sig-
nificant issues related to the proposed
action. Since an alternative may be de-
veloped to address more than one sig-
nificant issue, no specific number of al-
ternatives is required or prescribed.
The following procedures are available
to the responsible official to develop
and analyze alternatives:

(1) The responsible official may mod-
ify the proposed action and alter-
native(s) under consideration prior to
issuing a draft EIS. In such cases, the
responsible official may consider the
incremental changes as alternatives
considered. The documentation of
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these incremental changes to a pro-
posed action or alternatives shall be in-
cluded or incorporated by reference in
accord with 40 CFR 1502.21.

(2) The proposed action and one or
more alternatives to the proposed ac-
tion may include adaptive manage-
ment. An adaptive management pro-
posal or alternative must clearly iden-
tify the adjustment(s) that may be
made when monitoring during project
implementation indicates that the ac-
tion is not having its intended effect,
or is causing unintended and undesir-
able effects. The EIS must disclose not
only the effect of the proposed action
or alternative but also the effect of the
adjustment. Such proposal or alter-
native must also describe the moni-
toring that would take place to inform
the responsible official during imple-
mentation whether the action is hav-
ing its intended effect.

(f) Circulating and filing draft and final
environmental impact statements. (1) The
draft and final EISs shall be filed with
the Environmental Protection Agen-
cy’s Office of Federal Activities in
Washington, DC (see 40 CFR 1506.9).

(2) Requirements at 40 CFR 1506.9
“Filing requirements,” 40 CFR 1506.10
“Timing of agency action,’” and 40 CFR
1502.19 ‘‘Circulation of the environ-
mental impact statement’ shall only
apply to the last draft and final EIS
and not apply to material produced
prior to the draft EIS or between the
draft and final EIS which are filed with
EPA.

(3) When the responsible official de-
termines that an extension of the re-
view period on a draft EIS is appro-
priate, notice shall be given in the
same manner used for inviting com-
ments on the draft.

(g) Distribution of the record of deci-
sion. The responsible official shall no-
tify interested or affected parties of
the availability of the record of deci-
sion as soon as practical after signing.

§220.6 Categorical exclusions.

(a) General. A proposed action may be
categorically excluded from further
analysis and documentation in an EIS
or EA only if there are no extraor-
dinary circumstances related to the
proposed action and if:
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(1) The proposed action is within one
of the categories established by the
Secretary at 7T CFR part 1b.3; or

(2) The proposed action is within a
category listed in §220.6(d) and (e).

(b) Resource conditions. (1) Resource
conditions that should be considered in
determining whether extraordinary cir-
cumstances related to a proposed ac-
tion warrant further analysis and docu-
mentation in an EA or an EIS are:

(i) Federally listed threatened or en-
dangered species or designated critical
habitat, species proposed for Federal
listing or proposed critical habitat, or
Forest Service sensitive species;

(ii) Flood plains, wetlands, or munic-
ipal watersheds;

(iii) Congressionally designated
areas, such as wilderness, wilderness
study areas, or national recreation
areas;

(iv) Inventoried roadless area or po-
tential wilderness area;

(v) Research natural areas;

(vi) American Indians and Alaska Na-
tive religious or cultural sites; and

(vii) Archaeological sites, or historic
properties or areas.

(2) The mere presence of one or more
of these resource conditions does not
preclude use of a categorical exclusion
(CE). It is the existence of a cause-ef-
fect relationship between a proposed
action and the potential effect on these
resource conditions, and if such a rela-
tionship exists, the degree of the poten-
tial effect of a proposed action on these
resource conditions that determines
whether extraordinary circumstances
exist.

(c) Scoping. If the responsible official
determines, based on scoping, that it is
uncertain whether the proposed action
may have a significant effect on the en-
vironment, prepare an EA. If the re-
sponsible official determines, based on
scoping, that the proposed action may
have a significant environmental ef-
fect, prepare an EIS.

(d) Categories of actions for which a
project or case file and decision memo are
not required. A supporting record and a
decision memo are not required, but at
the discretion of the responsible offi-
cial, may be prepared for the following
categories:

(1) Orders issued pursuant to 36 CFR
part 261—Prohibitions to provide short-
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term resource protection or to protect
public health and safety. Examples in-
clude but are not limited to:

(i) Closing a road to protect bighorn
sheep during lambing season, and

(ii) Closing an area during a period of
extreme fire danger.

(2) Rules, regulations, or policies to
establish servicewide administrative
procedures, program processes, or in-
structions. Examples include but are
not limited to:

(i) Adjusting special use or recreation
fees using an existing formula;

(ii) Proposing a technical or sci-
entific method or procedure for screen-
ing effects of emissions on air quality
related values in Class I wildernesses;

(iii) Proposing a policy to defer pay-
ments on certain permits or contracts
to reduce the risk of default;

(iv) Proposing changes in contract
terms and conditions or terms and con-
ditions of special use authorizations;

(v) Establishing a servicewide process
for responding to offers to exchange
land and for agreeing on land values;
and

(vi) Establishing procedures for
amending or revising forest land and
resource management plans.

(3) Repair and maintenance of admin-
istrative sites. Examples include but
are not limited to:

(i) Mowing lawns at a district office;

(ii) Replacing a roof or storage shed;

(iii) Painting a building; and

(iv) Applying registered pesticides for
rodent or vegetation control.

(4) Repair and maintenance of roads,
trails, and landline boundaries. Exam-
ples include but are not limited to:

(i) Authorizing a user to grade, resur-
face, and clean the culverts of an estab-
lished NF'S road;

(ii) Grading a road and clearing the
roadside of brush without the use of
herbicides;

(iii) Resurfacing a road to its original
condition;

(iv) Pruning vegetation and cleaning
culverts along a trail and grooming the
surface of the trail; and

(v) Surveying, painting, and posting
landline boundaries.

(5) Repair and maintenance of recre-
ation sites and facilities. Examples in-
clude but are not limited to:
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(i) Applying registered herbicides to
control poison ivy on infested sites in a
campground;

(ii) Applying registered insecticides
by compressed air sprayer to control
insects at a recreation site complex;

(iii) Repaving a parking lot; and

(iv) Applying registered pesticides for
rodent or vegetation control.

(6) Acquisition of land or interest in
land. Examples include but are not lim-
ited to:

(i) Accepting the donation of lands or
interests in land to the NF'S, and

(ii) Purchasing fee, conservation
easement, reserved interest deed, or
other interests in lands.

(7) Sale or exchange of land or inter-
est in land and resources where result-
ing land uses remain essentially the
same. Examples include but are not
limited to:

(i) Selling or exchanging land pursu-
ant to the Small Tracts Act;

(ii) Exchanging NFS lands or inter-
ests with a State agency, local govern-
ment, or other non-Federal party (indi-
vidual or organization) with similar re-
source management objectives and
practices;

(iii) Authorizing the Bureau of Land
Management to issue leases on pro-
ducing wells when mineral rights re-
vert to the United States from private
ownership and there is no change in ac-
tivity; and

(iv) Exchange of administrative sites
involving other than NFS lands.

(8) Approval, modification, or con-
tinuation of minor, short-term (1 year
or less) special uses of NFS lands. Ex-
amples include, but are not limited to:

(i) Approving, on an annual basis, the
intermittent use and occupancy by a
State-licensed outfitter or guide;

(ii) Approving the use of NFS land for
apiaries; and

(iii) Approving the gathering of for-
est products for personal use.

(9) Issuance of a new permit for up to
the maximum tenure allowable under
the National Forest Ski Area Permit
Act of 1986 (16 U.S.C. 497b) for an exist-
ing ski area when such issuance is a
purely ministerial action to account
for administrative changes, such as a
change in ownership of ski area im-
provements, expiration of the current
permit, or a change in the statutory
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authority applicable to the current
permit. Examples include, but are not
limited to:

(i) Issuing a permit to a new owner of
ski area improvements within an exist-
ing ski area with no changes to the
master development plan, including no
changes to the facilities or activities
for that ski area;

(ii) Upon expiration of a ski area per-
mit, issuing a new permit to the holder
of the previous permit where the holder
is not requesting any changes to the
master development plan, including
changes to the facilities or activities;
and

(iii) Issuing a new permit under the
National Forest Ski Area Permit Act
of 1986 to the holder of a permit issued
under the Term Permit and Organic
Acts, where there are no changes in the
type or scope of activities authorized
and no other changes in the master de-
velopment plan.

(10) Amendment to or replacement of
an existing special use authorization
that involves only administrative
changes and does not involve changes
in the authorized facilities or increase
in the scope or intensity of authorized
activities, or extensions to the term of
authorization, when the applicant or
holder is in full compliance with the
terms and conditions of the special use
authorization. Examples include, but
are not limited to:

(i) Amending a special use authoriza-
tion to reflect administrative changes
such as adjustment to the land use
fees, inclusion of non-discretionary en-
vironmental standards or updating a
special use authorization to bring it
into conformance with current laws or
regulations (for example, new moni-
toring required by water quality stand-
ards), and

(ii) Issuance of a new special use au-
thorization to reflect administrative
changes such as, a change of ownership
or control of previously authorized fa-
cilities or activities, or conversion of
the existing special use authorization
to a new type of special use authoriza-
tion (for example, converting a permit
to a lease or easement).

(e) Categories of actions for which a
project or case file and decision memo are
required. A supporting record is re-
quired and the decision to proceed
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must be documented in a decision
memo for the categories of action in
paragraphs (e)(1) through (17) of this
section. As a minimum, the project or
case file should include any records
prepared, such as: The names of inter-
ested and affected people, groups, and
agencies contacted; the determination
that no extraordinary circumstances
exist; a copy of the decision memo; and
a list of the people notified of the deci-
sion. If the proposed action is approval
of a land management plan, plan
amendment, or plan revision, the plan
approval document required by 36 CFR
part 219 satisfies the decision memo re-
quirements of this section.

(1) Comnstruction and reconstruction
of trails. Examples include, but are not
limited to:

(i) Constructing or reconstructing a
trail to a scenic overlook, and

(ii) Reconstructing an existing trail
to allow use by handicapped individ-
uals.

(2) Additional construction or recon-
struction of existing telephone or util-
ity lines in a designated corridor. Ex-
amples include, but are not limited to:

(i) Replacing an underground cable
trunk and adding additional phone
lines, and

(ii) Reconstructing a power line by
replacing poles and wires.

(3) Approval, modification, or con-
tinuation of minor special uses of NFS
lands that require less than five contig-
uous acres of land. Examples include,
but are not limited to:

(i) Approving the construction of a
meteorological sampling site;

(ii) Approving the use of land for a
one-time group event;

(iii) Approving the construction of
temporary facilities for filming of
staged or natural events or studies of
natural or cultural history;

(iv) Approving the use of land for a
40-foot utility corridor that crosses one
mile of a national forest;

(v) Approving the installation of a
driveway, mailbox, or other facilities
incidental to use of a residence;

(vi) Approving an additional tele-
communication use at a site already
used for such purposes;

(vii) Approving the removal of min-
eral materials from an existing com-
munity pit or common-use area; and
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(viii) Approving the continued use of
land where such use has not changed
since authorized and no change in the
physical environment or facilities are
proposed.

(4) [Reserved]

(5) Regeneration of an area to native
tree species, including site preparation
that does not involve the use of herbi-
cides or result in vegetation type con-
version. Examples include, but are not
limited to:

(i) Planting seedlings of superior
trees in a progeny test site to evaluate
genetic worth, and

(ii) Planting trees or mechanical seed
dispersal of native tree species fol-
lowing a fire, flood, or landslide.

(6) Timber stand and/or wildlife habi-
tat improvement activities that do not
include the use of herbicides or do not
require more than 1 mile of low stand-
ard road construction. Examples in-
clude, but are not limited to:

(i) Girdling trees to create snags;

(ii) Thinning or brush control to im-
prove growth or to reduce fire hazard
including the opening of an existing
road to a dense timber stand;

(iii) Prescribed burning to control
understory hardwoods in stands of
southern pine; and

(iv) Prescribed burning to reduce nat-
ural fuel build-up and improve plant
vigor.

(7) Modification or maintenance of
stream or lake aquatic habitat im-
provement structures using native ma-
terials or normal practices. Examples
include, but are not limited to:

(i) Reconstructing a gabion with
stone from a nearby source;

(ii) Adding brush to lake fish beds;
and

(iii) Cleaning and resurfacing a fish
ladder at a hydroelectric dam.

(8) Short-term (1 year or less) min-
eral, energy, or geophysical investiga-
tions and their incidental support ac-
tivities that may require cross-country
travel by vehicles and equipment, con-
struction of less than 1 mile of low
standard road, or use and minor repair
of existing roads. Examples include,
but are not limited to:

(i) Authorizing geophysical inves-
tigations which use existing roads that
may require incidental repair to reach
sites for drilling core holes, tempera-
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ture gradient holes, or seismic shot
holes;

(ii) Gathering geophysical data using
shot hole, vibroseis, or surface charge
methods;

(iii) Trenching to obtain evidence of
mineralization;

(iv) Clearing vegetation for sight
paths or from areas used for investiga-
tion or support facilities;

(v) Redesigning or rearranging sur-
face facilities within an approved site;

(vi) Approving interim and final site
restoration measures; and

(vii) Approving a plan for exploration
which authorizes repair of an existing
road and the construction of 5 mile of
temporary road; clearing vegetation
from an acre of land for trenches, drill
pads, or support facilities.

(9) Implementation or modification
of minor management practices to im-
prove allotment condition or animal
distribution when an allotment man-
agement plan is not yet in place. Ex-
amples include, but are not limited to:

(i) Rebuilding a fence to improve ani-
mal distribution;

(ii) Adding a stock watering facility
to an existing water line; and

(iii) Spot seeding native species of
grass or applying lime to maintain for-
age condition.

(10) Hazardous fuels reduction activi-
ties using prescribed fire, not to exceed
4,500 acres; and mechanical methods for
crushing, piling, thinning, pruning,
cutting, chipping, mulching, and mow-
ing, not to exceed 1,000 acres. Such ac-
tivities:

(i) Shall be limited to areas:

(A) In the wildland-urban interface;
or

(B) Condition Classes 2 or 3 in Fire
Regime Groups I, II, or III, outside the
wildland-urban interface.

(ii) Shall be identified through a col-
laborative framework as described in
““A Collaborative Approach for Reduc-
ing Wildland Fire Risks to Commu-
nities and Environment 10-Year Com-
prehensive Strategy Implementation
Plan’’;

(iii) Shall be conducted consistent
with Agency and Departmental proce-
dures and applicable land and resource
management plans;

(iv) Shall not be conducted in wilder-
ness areas or impair the suitability of
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wilderness study areas for preservation
as wilderness; and

(v) Shall not include the use of herbi-
cides or pesticides or the construction
of new permanent roads or other new
permanent infrastructure; and may in-
clude the sale of vegetative material if
the primary purpose of the activity is
hazardous fuels reduction.

(11) Post-fire rehabilitation activi-
ties, not to exceed 4,200 acres (such as
tree planting, fence replacement, habi-
tat restoration, heritage site restora-
tion, repair of roads and trails, and re-
pair of damage to minor facilities such
as campgrounds), to repair or improve
lands unlikely to recover to a manage-
ment approved condition from wildland
fire damage, or to repair or replace
minor facilities damaged by fire. Such
activities:

(i) Shall be conducted consistent
with Agency and Departmental proce-
dures and applicable land and resource
management plans;

(ii) Shall not include the use of herbi-
cides or pesticides or the construction
of new permanent roads or other new
permanent infrastructure; and

(iii) Shall be completed within 3
years following a wildland fire.

(12) Harvest of live trees not to ex-
ceed 70 acres, requiring no more than %
mile of temporary road construction.
Do not use this category for even-aged
regeneration harvest or vegetation
type conversion. The proposed action
may include incidental removal of
trees for landings, skid trails, and road
clearing. Examples include, but are not
limited to:

(i) Removal of individual trees for
sawlogs, specialty products, or
fuelwood, and

(ii) Commercial thinning of over-
stocked stands to achieve the desired
stocking level to increase health and
vigor.

(13) Salvage of dead and/or dying
trees not to exceed 250 acres, requiring
no more than %2 mile of temporary road
construction. The proposed action may
include incidental removal of live or
dead trees for landings, skid trails, and
road clearing. Examples include, but
are not limited to:

(1) Harvest of a portion of a stand
damaged by a wind or ice event and
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construction of a short temporary road
to access the damaged trees, and

(ii) Harvest of fire-damaged trees.

(14) Commercial and non-commercial
sanitation harvest of trees to control
insects or disease not to exceed 250
acres, requiring no more than 2 mile
of temporary road construction, in-
cluding removal of infested/infected
trees and adjacent live uninfested/
uninfected trees as determined nec-
essary to control the spread of insects
or disease. The proposed action may in-
clude incidental removal of live or dead
trees for landings, skid trails, and road
clearing. Examples include, but are not
limited to:

(i) Felling and harvest of trees in-
fested with southern pine beetles and
immediately adjacent uninfested trees
to control expanding spot infestations,
and

(ii) Removal and/or destruction of in-
fested trees affected by a new exotic in-
sect or disease, such as emerald ash
borer, Asian long horned beetle, and
sudden oak death pathogen.

(15) Issuance of a new special use au-
thorization for a new term to replace
an existing or expired special use au-
thorization when the only changes are
administrative, there are not changes
to the authorized facilities or increases
in the scope or intensity of authorized
activities, and the applicant or holder
is in full compliance with the terms
and conditions of the special use au-
thorization.

(16) Land management plans, plan
amendments, and plan revisions devel-
oped in accordance with 36 CFR part
219 et seq. that provide broad guidance
and information for project and activ-
ity decisionmaking in a NF'S unit. Pro-
posals for actions that approve projects
and activities, or that command any-
one to refrain from undertaking
projects and activities, or that grant,
withhold or modify contracts, permits
or other formal legal instruments, are
outside the scope of this category and
shall be considered separately under
Forest Service NEPA procedures.

(17) Approval of a Surface Use Plan of
Operations for oil and natural gas ex-
ploration and initial development ac-
tivities, associated with or adjacent to
a new oil and/or gas field or area, so
long as the approval will not authorize
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activities in excess of any of the fol-
lowing:

(i) One mile of new road construc-
tion;

(ii) One mile of road reconstruction;

(iii) Three miles of individual or co-
located pipelines and/or utilities dis-
turbance; or

(iv) Four drill sites.

(18) Restoring wetlands, streams, ri-
parian areas or other water bodies by
removing, replacing, or modifying
water control structures such as, but
not limited to, dams, levees, dikes,
ditches, culverts, pipes, drainage tiles,
valves, gates, and fencing, to allow wa-
ters to flow into natural channels and
floodplains and restore natural flow re-
gimes to the extent practicable where
valid existing rights or special use au-
thorizations are not unilaterally al-
tered or canceled. Examples include
but are not limited to:

(i) Repairing an existing water con-
trol structure that is no longer func-
tioning properly with minimal dredg-
ing, excavation, or placement of fill,
and does not involve releasing haz-
ardous substances;

(ii) Installing a newly-designed struc-
ture that replaces an existing culvert
to improve aquatic organism passage
and prevent resource and property
damage where the road or trail mainte-
nance level does not change;

(iii) Removing a culvert and install-
ing a bridge to improve aquatic and/or
terrestrial organism passage or prevent
resource or property damage where the
road or trail maintenance level does
not change; and

(iv) Removing a small earthen and
rock fill dam with a low hazard poten-
tial classification that is no longer
needed.

(19) Removing and/or relocating de-
bris and sediment following disturb-
ance events (such as floods, hurricanes,
tornados, mechanical/engineering fail-
ures, etc.) to restore uplands, wetlands,
or riparian systems to pre-disturbance
conditions, to the extent practicable,
such that site conditions will not im-
pede or negatively alter natural proc-
esses. Examples include but are not
limited to:

(i) Removing an unstable debris jam
on a river following a flood event and
relocating it back in the floodplain and
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stream channel to restore water flow
and local bank stability;

(ii) Clean-up and removal of infra-
structure flood debris, such as, bench-
es, tables, outhouses, concrete, cul-
verts, and asphalt following a hurri-
cane from a stream reach and adjacent
wetland area; and

(iii) Stabilizing stream banks and as-
sociated stabilization structures to re-
duce erosion through bioengineering
techniques following a flood event, in-
cluding the use of living and nonliving
plant materials in combination with
natural and synthetic support mate-
rials, such as rocks, riprap, geo-tex-
tiles, for slope stabilization, erosion re-
duction, and vegetative establishment
and establishment of appropriate plant
communities (bank shaping and plant-
ing, brush mattresses, log, root wad,
and boulder stabilization methods).

(20) Activities that restore, rehabili-
tate, or stabilize lands occupied by
roads and trails, excluding National
Forest System Roads and National
Forest System Trails, to a more nat-
ural condition that may include remov-
ing, replacing, or modifying drainage
structures and ditches, reestablishing
vegetation, reshaping natural contours
and slopes, reestablishing drainage-
ways, or other activities that would re-
store site productivity and reduce envi-
ronmental impacts. Examples include
but are not limited to:

(i) Decommissioning a road that is no
longer a National Forest System Road
to a more natural state by restoring
natural contours and removing con-
struction fills, loosening compacted
soils, revegetating the roadbed and re-
moving ditches and culverts to reestab-
lish natural drainage patterns; (ii) Re-
storing an unauthorized trail to a nat-
ural state by reestablishing natural
drainage patterns, stabilizing slopes,
reestablishing vegetation, and install-
ing water bars; and

(ii) Installing boulders, logs, and
berms on an unauthorized road seg-
ment to promote naturally regenerated
grass, shrub, and tree growth.

(f) Decision memos. The responsible of-
ficial shall notify interested or affected
parties of the availability of the deci-
sion memo as soon as practical after
signing. While sections may be com-
bined or rearranged in the interest of



Forest Service, USDA

clarity and brevity, decision memos
must include the following content:

(1) A heading, which must identify:

(i) Title of document: Decision
Memo;

(ii) Agency and administrative unit;

(iii) Title of the proposed action; and

(iv) Location of the proposed action,
including administrative unit, county,
and State.

(2) Decision to be implemented and
the reasons for categorically excluding
the proposed action including:

(i) The category of the proposed ac-
tion;

(ii) The rationale for using the cat-
egory and, if more than one category
could have been used, why the specific
category was chosen;

(iii) A finding that no extraordinary
circumstances exist;

(3) Any interested and affected agen-
cies, organizations, and persons con-
tacted;

(4) Findings required by other laws
such as, but not limited to findings of
consistency with the forest land and
resource management plan as required
by the National Forest Management
Act; or a public interest determination
(36 CFR 254.3(¢));

(6) The date when the responsible of-
ficial intends to implement the deci-
sion and any conditions related to im-
plementation;

(6) Whether the decision is subject to
review or appeal, the applicable regula-
tions, and when and where to file a re-
quest for review or appeal;

(7) Name, address, and phone number
of a contact person who can supply fur-
ther information about the decision;
and

(8) The responsible official’s signa-
ture and date when the decision is
made.

[73 FR 43093, July 24, 2008, as amended at 78
FR 56163, Sept. 12, 2013]

§220.7 Environmental assessment and
decision notice.

(a) Environmental assessment. An envi-
ronmental assessment (EA) shall be
prepared for proposals as described in
§220.4(a) that are not categorically ex-
cluded from documentation (§220.6) and
for which the need of an EIS has not
been determined (§220.5). An EA may
be prepared in any format useful to fa-
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cilitate planning, decisionmaking, and
public disclosure as long as the require-
ments of paragraph (b) of this section
are met. The EA may incorporate by
reference information that is reason-
ably available to the public.

(b) An EA must include the following:

(1) Need for the proposal. The EA
must briefly describe the need for the
project.

(2) Proposed action and alter-
native(s). The EA shall briefly describe
the proposed action and alternative(s)
that meet the need for action. No spe-
cific number of alternatives is required
or prescribed.

(i) When there are no unresolved con-
flicts concerning alternative uses of
available resources (NEPA, section
102(2)(E)), the EA need only analyze the
proposed action and proceed without

consideration of additional alter-
natives.

(ii) The EA may document consider-
ation of a mno-action alternative

through the effects analysis by con-
trasting the impacts of the proposed
action and any alternative(s) with the
current condition and expected future
condition if the proposed action were
not implemented.

(iii) The description of the proposal
and alternative(s) may include a brief
description of modifications and incre-
mental design features developed
through the analysis process to develop
the alternatives considered. The docu-
mentation of  these incremental
changes to a proposed action or alter-
natives may be incorporated by ref-
erence in accord with 40 CFR 1502.21.

(iv) The proposed action and one or
more alternatives to the proposed ac-
tion may include adaptive manage-
ment. An adaptive management pro-
posal or alternative must clearly iden-
tify the adjustment(s) that may be
made when monitoring during project
implementation indicates that the ac-
tion is not having its intended effect,
or is causing unintended and undesir-
able effects. The EA must disclose not
only the effect of the proposed action
or alternative but also the effect of the
adjustment. Such proposal or alter-
native must also describe the moni-
toring that would take place to inform
the responsible official whether the ac-
tion is having its intended effect.
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(3) Environmental Impacts of the
Proposed Action and Alternative(s).
The EA:

(i) Shall briefly provide sufficient
evidence and analysis, including the
environmental impacts of the proposed
action and alternative(s), to determine
whether to prepare either an EIS or a
FONSI (40 CFR 1508.9);

(ii) Shall disclose the environmental
effects of any adaptive management
adjustments;

(iii) Shall describe the impacts of the
proposed action and any alternatives in
terms of context and intensity as de-
scribed in the definition of ‘‘signifi-
cantly’ at 40 CFR 1508.27;

(iv) May discuss the direct, indirect,
and cumulative impact(s) of the pro-
posed action and any alternatives to-
gether in a comparative description or
describe the impacts of each alter-
native separately; and

(v) May incorporate by reference
data, inventories, other information
and analyses.

(4) Agencies and Persons Consulted.

(c) Decision mnotice. If an EA and
FONSI have been prepared, the respon-
sible official must document a decision
to proceed with an action in a decision
notice unless law or regulation re-
quires another form of decision docu-
mentation (40 CFR 1508.13). A decision
notice must document the conclusions
drawn and the decision(s) made based
on the supporting record, including the
EA and FONSI. A decision notice must
include:

(1) A heading, which identifies the:

(i) Title of document;

(ii) Agency and administrative unit;

(iii) Title of the project; and

(iv) Location of the action, including
county and State.

(2) Decision and rationale;

(3) Brief summary of public involve-
ment;

(4) A statement incorporating by ref-
erence the EA and FONSI if not com-
bined with the decision notice;

(5) Findings required by other laws
and regulations applicable to the deci-
sion at the time of decision;

(6) Expected implementation date;

(7) Administrative review or appeal
opportunities and, when such opportu-
nities exist, a citation to the applica-
ble regulations and directions on when
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and where to file a request for review
or an appeal;

(8) Contact information, including
the name, address, and phone number
of a contact person who can supply ad-
ditional information; and

(9) Responsible Official’s signature,
and the date the notice is signed.

(d) Notification. The responsible offi-
cial shall notify interested and affected
parties of the availability of the EA,
FONSI and decision notice, as soon as
practicable after the decision notice is
signed.

PART 221—TIMBER MANAGEMENT
PLANNING

AUTHORITY: 30 Stat. 34, 44 Stat. 242; 16
U.S.C. 475, 616.

§221.3 Disposal of national forest tim-
ber according to management
plans.

(a) Management plans for national
forest timber resources shall be pre-
pared and revised, as needed, for work-
ing circles or other practicable units of
national forest. Such plans shall:

(1) Be designed to aid in providing a
continuous supply of national forest
timber for the use and necessities of
the citizens of the United States.

(2) Be based on the principle of sus-
tained yield, with due consideration to
the condition of the area and the tim-
ber stands covered by the plan.

(3) Provide, so far as feasible, an even
flow of national forest timber in order
to facilitate the stabilization of com-
munities and of opportunities for em-
ployment.

(4) Provide for coordination of timber
production and harvesting with other
uses of national forest land in accord-
ance with the principles of multiple
use management.

(5) Establish the allowable cutting
rate which is the maximum amount of
timber which may be cut from the na-
tional forest lands within the unit by
years or other periods.

(6) Be approved by the Chief, Forest
Service, unless authority for such ap-
proval shall be delegated to subordi-
nates by the Chief.

(b) When necessary to promote better
utilization of national forest timber or
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to facilitate protection and manage-
ment of the national forests, a manage-
ment plan may include provisions for
requirements of purchasers for proc-
essing the timber to at least a stated
degree within the working circle, or
within a stated area, and, when appro-
priate, by machinery of a stated type;
and agreements for cutting in accord-
ance with the plan may so require.

[13 FR 7711, Dec. 14, 1948, as amended at 28
FR 723, Jan. 26, 1963; 34 FR 743, Jan. 17, 1969]

PART 222—RANGE MANAGEMENT

Subpart A—Grazing and Livestock Use on
the National Forest System

Sec.

222.1 Authority and definitions.

222.2 Management of the range environ-
ment.

222.3 Issuance of grazing and livestock use
permits.

222.4 Changes in grazing permits.

222.6 Compensation for permittees’ interest
in authorized permanent improvements.

222.7 Cooperation in management.

222.8 Cooperation in control of estray or
unbranded livestock, animal diseases,
noxious farm weeds, and use of pes-
ticides.

222.9 Range improvements.

222.10 Range betterment fund.

222.11 Grazing advisory boards.

Subpart B—Mediation of Term Grazing
Permit Disputes

222.20
222.21
222.22
222.23
222.24
222.25
222.26

Decisions subject to mediation.
Parties.

Stay of appeal.
Confidentiality.

Records.

Costs.

Ex parte communications.

Subpart C—Grazing Fees

222.50 General procedures.

222.51 National Forests in 16 Western
States.

222.562 National Grasslands.

222.53 Grazing fees in the East—non-

competitive procedures.
222.54 Grazing fees in the East—competitive
bidding.

Subpart D—Management of Wild Free-
Roaming Horses and Burros

222.60 Authority and definitions.

222.61 Administration of wild free-roaming
horses and burros and their environment.

222.62 Ownership claims.
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222.63 Removal of other horses and burros.

222.64 Use of helicopters, fixed-wing aircraft
and motor vehicles.

222.656 Protection of wild free-roaming
horses and burros when they are upon
other than the National Forest System
or public lands.

222.66 Removal of wild free-roaming horses
and burros from private lands.

222.67 Maintenance of wild free-roaming
horses and burros on privately-owned
lands.

222.68 Agreements.

222.69 Relocation and disposal of animals.

222.70 Disposal of carcasses.

222.71 Loss of status.

222.72 Use of non-Forest Service personnel.

222.73 Management coordination.

222.74 National Advisory Board.

222.75 Studies.

222.76 Arrest.

AUTHORITY: 7 U.S.C. 1010-1012, 5101-5106; 16
U.S.C. 551, 572, 5801; 31 U.S.C. 9701; 43 U.S.C.
1751, 1752, 1901; E.O. 12548 (51 FR 5985).

Subpart A—Grazing and Livestock
Use on the National Forest System

AUTHORITY: 92 Stat. 1803, as amended (43
U.S.C. 1901), 85 Stat. 649, as amended (16
U.S.C. 1331-1340); sec. 1, 30 Stat. 35, as amend-
ed (18 U.S.C. 551); sec. 32, b0 Stat. 522, as
amended (7 U.S.C. 1011).

SOURCE: 42 FR 56732, Oct. 28, 1977, unless
otherwise noted.

§222.1 Authority and definitions.

(a) Authority. The Chief, Forest Serv-
ice, shall develop, administer and pro-
tect the range resources and permit
and regulate the grazing use of all
kinds and classes of livestock on all
National Forest System lands and on
other lands under Forest Service con-
trol. He may redelegate this authority.

(b) Definitions. (1) An allotment is a
designated area of land available for
livestock grazing.

(2) An allotment management plan is a
document that specifies the program of
action designated to reach a given set
of objectives. It is prepared in con-
sultation with the permittee(s) in-
volved and:

(i) Prescribes the manner in and ex-
tent to which livestock operations will
be conducted in order to meet the mul-
tiple-use, sustained yield, economic,
and other needs and objectives as de-
termined for the lands, involved; and
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(ii) Describes the type, location, own-
ership, and general specifications for
the range improvements in place or to
be installed and maintained on the
lands to meet the livestock grazing and
other objectives of land management;
and

(iii) Contains such other provisions
relating to livestock grazing and other
objectives as may be prescribed by the
Chief, Forest Service, consistent with
applicable law.

(3) Base property is land and improve-
ments owned and used by the permittee
for a farm or ranch operation and spe-
cifically designated by him to qualify
for a term grazing permit.

(4) Cancel means action taken to per-
manently invalidate a term grazing
permit in whole or in part.

(5) A gracing permit is any document
authorizing livestock to use National
Forest System or other lands under
Forest Service control for the purpose
of livestock production including:

(i) Temporary grazing permits for graz-
ing livestock temporarily and without
priority for reissuance.

(ii) Term permits for up to 10 years
with priority for renewal at the end of
the term.

(6) Land subject to commercial livestock
grazing means National Forest System
lands within established allotments.

(7T) Lands within National Forest in the
16 contiguous western States means lands
designated as National Forest within
the boundaries of Arizona, California,
Colorado, Idaho, Kansas, Montana, Ne-
braska, Nevada, New Mexico, North
Dakota, Oklahoma, Oregon, South Da-
kota, Utah, Washington, and Wyoming
(National Grasslands are excluded).

(8) Livestock means animals of any
kind kept or raised for use or pleasure.

(9) Livestock use permit means a per-
mit issued for not to exceed one year
where the primary use is for other than
grazing livestock.

(10) Modify means to revise the terms
and conditions of an issued permit.

(11) National Forest System lands, are
the National Forests, National Grass-
lands, Land Utilization Projects, and
other Federal lands for which the For-
est Service has administrative jurisdic-
tion.

(12) On-and-off gracing permits are per-
mits with specific provisions on range
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only part of which is National Forest
System lands or other lands under For-
est Service control.

(13) On-the-ground expenditure means
payment of direct project costs of im-
plementing an improvement or devel-
opment, such as survey and design,
equipment, labor and material (or con-
tract) costs, and on-the-ground super-
vision.

(14) Other lands under Forest Service
control are non-Federal public and pri-
vate lands over which the Forest Serv-
ice has been given control through
lease, agreement, waiver, or otherwise.

(15) Private land grazing permits are
permits issued to persons who control
grazing lands adjacent to National For-
est System lands and who waive exclu-
sive grazing use of these lands to the
United States for the full period the
permit is to be issued.

(16) Permittee means any person who
has been issued a grazing permit.

(17) Permitted livestock is livestock au-
thorized by a written permit.

(18) Person means any individual,
partnership, corporation, association,
organization, or other private entity,
but does not include Government Agen-
cies.

(19) Range betterment means rehabili-
tation, protection and improvement of
National Forest System lands to arrest
range deterioration and improve forage

conditions, fish and wildlife habitat,
watershed protection, and livestock
production.

(20) Range betterment fund means the
fund established by title IV, section
401(b)(1), of the Federal Land Policy
and Management Act of 1976. This con-
sists of 50 percent of all monies re-
ceived by the United States as fees for
grazing livestock on the National For-
ests in the 16 contiguous western
States.

(21) Range Improvement means any ac-
tivity or program designed to improve
production of forage and includes fa-
cilities or treatments constructed or
installed for the purpose of improving
the range resource or the management
of livestock and includes the following
types:

(1) Nom-structural which are practices
and treatments undertaken to improve
range not involving construction of im-
provements.
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(ii) Structural which are improve-
ments requiring construction or instal-
lation undertaken to improve the
range or to facilitate management or
to control distribution and movement
of livestock.

(A) Permanent which are range im-
provements installed or constructed
and become a part of the land such as:
dams, ponds, pipelines, wells, fences,
trails, seeding, etc.

(B) Temporary which are short-lived
or portable improvements that can be
removed such as: troughs, pumps and
electric fences, including improve-
ments at authorized places of habi-
tation such as line camps.

(22) Suspend means temporary with-
holding of a term grazing permit privi-
lege, in whole or in part.

(23) Term period means the period for
which term permits are issued, the
maximum of which is 10 years.

(24) Transportation livestock is live-
stock used as pack and saddle stock for
travel on the National Forest System.

(Sec. 1, 30 Stat. 35, as amended (16 U.S.C.
5b1); sec. 1, 33 Stat. 628 (16 U.S.C. 472); sec. 32,
50 Stat. 525, as amended (7 U.S.C. 1011); sec.
19, 64 Stat. 88 (16 U.S.C. 5801); Title IV, Pub.
L. 94, 90 Stat. 2771 (43 U.S.C. 1751, et seq.); 92
Stat. 1803 (43 U.S.C. 1901))

[42 FR 56732, Oct. 28, 1977, as amended at 44
FR 61345, Oct. 25, 1979]

§222.2 Management of the range envi-
ronment.

(a) Allotments will be designated on
the National Forest System and on
other lands under Forest Service con-
trol where the land is available for
grazing. Associated private and other
public lands should, but only with the
consent of the landowner, lessee, or
agency, be considered in such designa-
tions to form logical range manage-
ment units.

(b) Each allotment will be analyzed
and with careful and considered con-
sultation and cooperation with the af-
fected permittees, landowners, and
grazing advisory boards involved, as
well as the State having land within
the area covered, and an allotment
management plan developed. The plan
will then be approved and imple-
mented. The analysis and plan will be
updated as needed.
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(c) Forage producing National Forest
System lands will be managed for live-
stock grazing and the allotment man-
agement plans will be prepared con-
sistent with land management plans.

(Sec. 1, 30 Stat. 35, as amended (16 U.S.C.
551); sec. 1, 33 Stat. 628 (16 U.S.C. 472); sec. 32,
50 Stat. 525, as amended (7 U.S.C. 1011); sec.
19, 64 Stat. 88 (16 U.S.C. 5801); Title IV, Pub.
L. 94, 90 Stat. 2771 (43 U.S.C. 1751, et seq.); 92
Stat. 1803 (43 U.S.C. 1901))

[42 FR 56732, Oct. 28, 1977, as amended at 44
FR 61346, Oct. 25, 1979; 46 FR 42449, Aug. 21,
1981]

§222.3 Issuance of grazing and live-
stock use permits.

(a) Unless otherwise specified by the
Chief, Forest Service, all grazing and
livestock use on National Forest Sys-
tem lands and on other lands under
Forest Service control must be author-
ized by a grazing or livestock use per-
mit.

(b) Grazing permits and livestock use
permits convey no right, title, or inter-
est held by the United States in any
lands or resources.

(c) The Chief, Forest Service, is au-
thorized to issue permits for livestock
grazing and other use by livestock of
the National Forest System and on
other lands under Forest Service con-
trol as follows:

(1) Grazing permits with priority for
renewal may be issued as follows: On
National Forests in the 16 contiguous
western States 10-year term permits
will be issued unless the land is pend-
ing disposal, or will be devoted to other
uses prior to the end of ten years, or it
will be in the best interest of sound
land management to specify a shorter
term. On National Forest System lands
other than National Forests in the 16
contiguous western States, the permit
term shall be for periods of 10 years or
less. Term grazing permits for periods
of 10 years or less in the form of graz-
ing agreements may be issued to coop-
erative grazing associations or similar
organizations incorporated or other-
wise established pursuant to State law.
Such an agreement will make National
Forest System lands and improvements
available to the association for grazing
in accordance with provisions of the
grazing agreement and Forest Service
policies. Term permits authorized in
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this paragraph may be in the form of
private land or on-and-off grazing per-
mits where the person is qualified to
hold such permits under provisions the
Chief may require. Permits issued
under this paragraph are subject to the
following:

(i) Except as provided for by the
Chief, Forest Service, paid term per-
mits will be issued to persons who own
livestock to be grazed and such base
property as may be required, provided
the land is determined to be available
for grazing purposes by the Chief, For-
est Service, and the capacity exists to
graze specified numbers of animals.

(ii) A term permit holder has first
priority for receipt of a new permit at
the end of the term period provided he
has fully complied with the terms and
conditions of the expiring permit.

(iii) In order to update terms and
conditions, term permits may be can-
celled at the end of the calendar year
of the midyear of the decade (1985, 1995,
etc.), provided they are reissued to the
existing permit holder for a new term
of 10 years.

(iv) New term permits may be issued
to the purchaser of a permittee’s per-
mitted livestock and/or base property,
provided the permittee waives his term
permit to the United States and pro-
vided the purchaser is otherwise eligi-
ble and qualified.

(v) If the permittee chooses to dis-
pose of all or part of his base property
or permitted livestock (not under ap-
proved nonuse) but does not choose to
waive his term permit, the Forest Su-
pervisor will give written notice that
he no longer is qualified to hold a per-
mit, provided he is given up to one year
to reestablish his qualifications before
cancellation action is final.

(vi) The Chief, Forest Service, shall
prescribe provisions and requirements
under which term permits will be
issued, renewed, and administered, in-
cluding:

(A) The amount and character of base
property and livestock the permit hold-
er shall be required to own.

(B) Specifying the period of the year
the base property shall be capable of
supporting permitted livestock.

(C) Acquisition of base property and/
or permitted livestock.
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(D) Conditions for the approval of
nonuse of permit for specified periods.

(E) Upper and special limits gov-
erning the total number of livestock
for which a person is entitled to hold a
permit.

(F) Conditions whereby waiver of
grazing privileges may be confirmed
and new applicants recognized.

(2) Permits with no priority for
reissuance, subject to terms and condi-
tions as the Chief, Forest Service, may
prescribe, are authorized as follows:

(i) Temporary grazing permits for pe-
riods not to exceed one year, and on a
charge basis, may be issued:

(A) To allow for use of range while a
term grazing permit is held in suspen-
sion.

(B) To use forage created by unusu-
ally favorable climatic conditions.

(C) To use the forage available when
the permit of the normal user’s live-
stock is in nonuse status for reasons of
personal convenience.

(D) To allow a person to continue to
graze livestock for the remainder of
the grazing season where base property
has been sold, the permit waived, and a
new term permit issued.

(E) To allow grazing use in the event
of drought or other emergency of Na-
tional or Regional scope where such
use would not result in permanent re-
source damage.

(ii) Livestock use permits for not to
exceed one year may be issued under
terms and conditions prescribed by the
Chief, Forest Service, as follows:

(A) Paid permits for transportation
livestock to persons engaged in com-
mercial packing, dude ranching, or
other commercial enterprises which in-
volve transportation livestock includ-
ing mining, ranching, and logging, ac-
tivities.

(B) Paid or free permits for research
purposes and administrative studies.

(C) Paid or free permits to trail live-
stock across National Forest System
lands.

(D) Free permits to persons who re-
side on ranch or agricultural lands
within or contiguous to National For-
est System lands for not to exceed 10
head of livestock owned or kept and
whose products are consumed or whose
services are used directly by the family
of the resident, and who distinctly need
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such National Forest System lands to
support such animals.

(E) Free permits to campers and
travelers for the livestock actually
used during the period of occupancy.
This may be authorized without writ-
ten permit.

(F) Paid or free permits for horses,
mules, or burros to persons who clearly
need National Forest System land to
support the management of permitted
livestock.

(G) Free permits for horses, mules, or
burros to cooperators who clearly need
National Forest System land to sup-
port research, administration or other
work being conducted. This may be au-
thorized without written permit.

(H) Paid permits to holders of grazing
permits for breeding animals used to
service livestock permitted to graze on
lands administered by the Forest Serv-
ice.

(I) Paid permits or cooperative agree-
ments entered into as a management
tool to manipulate revegetation on a
given parcel of land.

[42 FR 56732, Oct. 28, 1977, as amended at 43
FR 27532, June 26, 1978; 44 FR 61345, Oct. 25,
1979; 46 FR 42449, Aug. 21, 1981]

§222.4 Changes in grazing permits.

(a) The Chief, Forest Service, is au-
thorized to cancel, modify, or suspend
grazing and livestock use permits in
whole or in part as follows:

(1) Cancel permits where lands grazed
under the permit are to be devoted to
another public purpose including dis-
posal. In these cases, except in an
emergency, no permit shall be can-
celled without two years’ prior notifi-
cation.

(2) Cancel the permit in the event the
permittee:

(i) Refuses to accept modification of
the terms and conditions of an existing
permit.

(ii) Refuses or fails to comply with
eligibility or qualification require-
ments.

(iii) Waives his permit back to the
United States.

(iv) Fails to restock the allotted
range after full extent of approved per-
sonal convenience non-use has been ex-
hausted.

(v) Fails to pay grazing fees within
established time limits.
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(3) Cancel or suspend the permit if
the permittee fails to pay grazing fees
within established time limit.

(4) Cancel or suspend the permit if
the permittee does not comply with
provisions and requirements in the
grazing permit or the regulations of
the Secretary of Agriculture on which
the permit is based.

(5) Cancel or suspend the permit if
the permittee knowingly and willfully
makes a false statement or representa-
tion in the grazing application or
amendments thereto.

(6) Cancel or suspend the permit if
the permit holder is convicted for fail-
ing to comply with Federal laws or reg-
ulations or State laws relating to pro-
tection of air, water, soil and vegeta-
tion, fish and wildlife, and other envi-
ronmental values when exercising the
grazing use authorized by the permit.

(7) Modify the terms and conditions
of a permit to conform to current situ-
ations brought about by changes in
law, regulation, executive order, devel-
opment or revision of an allotment
management plan, or other manage-
ment needs.

(8) Modify the seasons of use, num-
bers, kind, and class of livestock al-
lowed or the allotment to be used
under the permit, because of resource
condition, or permittee request. One
year’s notice will be given of such
modification, except in cases of emer-
gency.

(b) Association permits or grazing
agreements may be canceled for non-
compliance with title VI of the Civil
Rights Act of 1964 and Department of
Agriculture regulation promulgated
thereunder.

[42 FR 56732, Oct. 28, 1977, as amended at 46
FR 42449, Aug. 21, 1981]

§222.6 Compensation for permittees’
interest in authorized permanent
improvements.

(a) Whenever a term permit for graz-
ing livestock on National Forest land
in the 16 contiguous western States is
canceled in whole or in part to devote
the lands covered by the permit to an-
other public purpose, including dis-
posal, the permittee shall receive from
the United States a reasonable com-
pensation for the adjusted value of his
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interest in authorized permanent im-
provements placed or constructed by
him on the lands covered by the can-
celed permit. The adjusted value is to
be determined by the Chief, Forest
Service. Compensation received shall
not exceed the fair market value of the
terminated portion of the permittee’s
interest therein.

(b) In the event a permittee waives
his grazing permit in connection with
sale of his base property or permitted
livestock, he is not entitled to com-
pensation.

(Sec. 1, 30 Stat. 35, as amended (16 U.S.C.
5b1); sec. 1, 33 Stat. 628 (16 U.S.C. 472); sec. 32,
50 Stat. 525, as amended (7 U.S.C. 1011); sec.
19, 64 Stat. 88 (16 U.S.C. 5801); Title IV, Pub.
L. 94, 90 Stat. 2771 (43 U.S.C. 1751, et seq.); 92
Stat. 1803 (43 U.S.C. 1901))

[42 FR 56732, Oct. 28, 1977, as amended at 44
FR 61345, Oct. 25, 1979]

§222.7 Cooperation in management.

(a) Cooperation with local livestock as-
sociations—(1) Authority. The Chief,
Forest Service, is authorized to recog-
nize, cooperate with, and assist local
livestock associations in the manage-
ment of the livestock and range re-
sources on a single range allotment, as-
sociated groups of allotments, or other
association-controlled lands on which
the members’ livestock are permitted
to graze.

(2) Purposes. These associations will
provide the means for the members to:

(i) Manage their permitted livestock
and the range resources.

(ii) Meet jointly with Forest officers
to discuss and formulate programs for
management of their livestock and the
range resources.

(iii) Express their wishes through
their designated officers or commit-
tees.

(iv) Share costs for handling of live-
stock, construction and maintenance
of range improvements or other accept-
ed programs deemed needed for proper
management of the permitted live-
stock and range resources.

(v) Formulate association special
rules needed to ensure proper resource
management.

(3) Requirements for recognition. The
requirements for receiving recognition
by the Forest Supervisor are:
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(i) The members of the association
must constitute a majority of the graz-
ing permittees on the range allotment
or allotments involved.

(ii) The officers of the association
must be elected by a majority of the
association members or of a quorum as
specified by the association’s constitu-
tion and bylaws.

(iii) The officers other than the Sec-
retary and Treasurer must be grazing
permittees on the range allotment or
allotments involved.

(iv) The association’s activities must
be governed by a constitution and by-
laws acceptable to the Forest Super-
visor and approved by him.

(4) Withdrawing recognition. The For-
est Supervisor may withdraw his rec-
ognition of the association whenever:

(i) The majority of the grazing per-
mittees request that the association be
dissolved.

(i1) The association becomes inactive,
and does not meet in annual or special
meetings during a consecutive 2-year
period.

(b) Cooperation with national, State,
and county livestock organizations. The
policies and programs of mnational,
State, and county livestock organiza-
tions give direction to, and reflect in,
the practices of their members. Good
working relationships with these
groups is conducive to the betterment
of range management on both public
and private lands. The Chief, Forest
Service, will endeavor to establish and
maintain close working relationships
with National livestock organizations
who have an interest in the adminis-
tration of National Forest System
lands, and direct Forest officers to
work cooperatively with State and
county livestock organizations having
similar interests.

(c) Interagency cooperation. The Chief,
Forest Service, will cooperate with
other Federal agencies which have in-
terest in improving range management
on public and private lands.

(d) Cooperation with others. The Chief,
Forest Service, will cooperate with
other agencies, institutions, organiza-
tions, and individuals who have inter-
est in improvement of range manage-
ment on public and private lands.



Forest Service, USDA

§222.8 Cooperation in control of es-
tray or unbranded livestock, animal
diseases, noxious farm weeds, and
use of pesticides.

(a) Insofar as it involves National
Forest System lands and other lands
under Forest Service control or the
livestock which graze thereupon, the
Chief, Forest Service, will cooperate
with:

(1) State, county, and Federal agen-
cies in the application and enforcement
of all laws and regulations relating to
livestock diseases, sanitation and nox-
ious farm weeds.

(2) The Animal and Plant Health In-
spection Service and other Federal or
State agencies and institutions in sur-
veillance of pesticides spray programs;
and

(3) State cattle and sheep sanitary or
brand boards in control of estray and
unbranded livestock to the extent it
does not conflict with the Wild Free-
Roaming Horse and Burro Act of De-
cember 15, 1971.

(b) The Chief, Forest Service, will co-
operate with county or other local
weed control districts in analyzing
noxious farm weed problems and devel-
oping control programs in areas of
which the National Forests and Na-
tional Grasslands are a part.

(85 Stat. 649 (16 U.S.C. 1331-1340))

§222.9 Range improvements.

(a) The Chief, Forest Service, is au-
thorized to install and maintain struc-
tural and nonstructural range improve-
ments needed to manage the range re-
source on National Forest System
lands and other lands controlled by the
Forest Service.

(b) Such improvements may be con-
structed or installed and maintained,
or work performed by individuals, or-
ganizations or agencies other than the
Forest Service subject to the following:

(1) All improvements must be author-
ized by cooperative agreement or
memorandum of understanding, the
provisions of which become a part of
the grazing permit(s).

(2) Title to permanent structural
range improvements shall rest in the
United States.

(3) Title to temporary structural
range improvements may be retained
by the Cooperator where no part of the
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cost for the improvement is borne by
the United States.

(4) Title to nonstructural range im-
provements shall vest in the United
States.

(5) Range improvement work per-
formed by a cooperator or permittee on
National Forest System lands shall not
confer the exclusive right to use the
improvement or the land influenced.

(c) A user of the range resource on
National Forest System lands and
other lands under Forest Service con-
trol may be required by the Chief, For-
est Service, to maintain improvements
to specified standards.

(d) Grazing fees or the number of ani-
mal months charged shall not be ad-
justed to compensate permittees for
range improvement work performed on
National Forest System lands: Pro-
vided, That, in accordance with section
32(c), title III, Bankhead-Jones Farm
Tenant Act, the cost to grazing users
in complying with requirements of a
grazing permit or agreement may be
considered in determining the annual
grazing fee on National Grasslands or
land utilization projects if it has not
been used in establishing the grazing
base value.

§222.10 Range betterment fund.

In addition to range development
which is accomplished through funds
from the rangeland management budg-
et line item and the Granger-Thye Act,
and deposited and nondeposited cooper-
ative funds, range development may
also be accomplished through use of
the range betterment fund as follows:

(a) On National Forest land within
the 16 contiguous western States, the
Chief, Forest Service, shall implement
range improvement programs where
necessary to arrest range deterioration
and improve forage conditions with re-
sulting benefits to wildlife, watershed
protection, and livestock production.
One-half of the available funds will be
expended on the National Forest where
derived. The remaining one-half of the
fund will be allocated for range reha-
bilitation, protection and improve-
ments on National Forest lands within
the Forest Service Regions where they
were derived. During the planning
process there will be consultation with
grazing permittees who will be affected
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by the range rehabilitation, protection
and improvements, and other inter-
ested persons or organizations.

(b) Range betterment funds shall be
utilized only for on-the-ground expend-
iture for range land betterment, in-
cluding, but not limited to, seeding and
reseeding, fence construction, water
development, weed and other plant
control, and fish and wildlife habitat
enhancement within allotments.

(Sec. 1, 30 Stat. 35, as amended (16 U.S.C.
5b1); sec. 1, 33 Stat. 628 (16 U.S.C. 472); sec. 32,
50 Stat. 525, as amended (7 U.S.C. 1011); sec.
19, 64 Stat. 88 (16 U.S.C. 5801); Title IV, Pub.
L. 94, 90 Stat. 2771 (43 U.S.C. 1751, et seq.); 92
Stat. 1803 (43 U.S.C. 1901))

[42 FR 56732, Oct. 28, 1977, as amended at 44
FR 61345, Oct. 25, 1979]

§222.11 Grazing advisory boards.

(a) Establishment. Persons holding
term permits to graze livestock on Na-
tional Forest System lands with head-
quarters, office in the 16 contiguous
western States having jurisdiction over
more than 500,000 acres of land subject
to commercial livestock grazing may
petition the Forest Supervisor for es-
tablishment of a statutory grazing ad-
visory board in accordance with provi-
sions of the Federal Land Policy and
Management Act of 1976.

(1) Upon being properly petitioned by
a simple majority (more than 50 per-
cent) of term grazing permittees under
the jurisdiction of such headquarters
office, the Secretary shall establish
and maintain at least one grazing advi-
sory board.

(2) The Chief, Forest Service, shall
determine the number of such boards,
the area to be covered, and the number
of advisers on each board.

(3) Processing Petitions. Upon receiv-
ing a proper petition from the grazing
permittees, the Forest Supervisor will
request the Chief, Forest Service,
through the Regional Forester, to ini-
tiate action to establish grazing advi-
sory boards in accordance with regula-
tions of the Secretary of Agriculture.
Grazing advisory boards will comply
with the provisions of the Federal Ad-
visory Committee Act.

(b) Membership. Grazing advisory
boards established under this authority
shall consist of members who are Na-
tional Forest System term permittees
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under the jurisdiction of a National
Forest headquarters office in the 16
contiguous western States, provided
board members shall be elected by
term grazing permittees in the area
covered by the board.

(c) Elections. The Forest Supervisor of
the headquarters office shall prescribe
and oversee the manner in which per-
mittees are nominated and board mem-
bers are elected. Nominations will be
made by petition with all term grazing
permittees under the jurisdiction of
such headquarters office being eligible
for membership on the board. All mem-
bers of the board will be elected by se-
cret ballot with each term grazing per-
mittee in the area covered by the board
being qualified to vote. No person shall
be denied the opportunity to serve as a
grazing advisory board member be-
cause of race, color, sex, religion, or
national origin. No board member shall
concurrently serve on another USDA
advisory committee. The Forest Super-
visor shall determine and announce the
results of the election of the members
of the board and shall recognize the
duly elected board as representing Na-
tional Forest System term grazing per-
mittees in the areas for which it is es-
tablished. Board members will be elect-
ed to terms not to exceed 2 years.

(d) Charter and bylaws. (1) The Forest
Supervisor will prepare a charter to be
filed with the Department and the Con-
gress as required by Section 9(c) of the
Federal Advisory Committee Act.

(2) A duly recognized grazing advi-
sory board may, with the concurrence
of a majority of its members and the
Forest Supervisor, adopt bylaws to
govern its proceedings.

(e) Function. The function of grazing
advisory boards will be to offer advice
and make recommendations con-
cerning the development of allotment
management plans and the utilization
of range betterment funds.

(f) Meetings. The Forest Supervisor
shall call at least one meeting of each
board annually, and call additional
meetings as needed to meet the needs
of the permittees and the Forest Serv-
ice. Each meeting shall be conducted in
accordance with an agenda approved by
the Forest Supervisor and in the pres-
ence of a Forest officer.
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(g) Termination. (1) Grazing advisory
boards established under the Federal
Land Policy and Management Act of
1976 shall continue until December 31,
1985, unless terminated earlier.

(2) The Forest Supervisor may with-
draw recognition of any board when-
ever:

(i) A majority of the term grazing
permittees for the area which the
board represents requests that the
board be dissolved.

(ii) The board becomes inactive and
does not meet at least once each cal-
endar year.

(86 Stat. 770 (b U.S.C., App. 1); sec. 1, 30 Stat.
35, as amended (16 U.S.C. 551); sec. 1, 33 Stat.
628 (16 U.S.C. 472); sec. 32, 50 Stat. 525, as
amended (7 U.S.C. 1011); sec. 19, 64 Stat. 88 (16
U.S.C. 5801); Title IV, Pub. L. 94, 90 Stat. 2771
(43 U.S.C. 1751, et seq.); 92 Stat. 1803 (43 U.S.C.
1901))

[42 FR 56732, Oct. 28, 1977, as amended at 43

FR 27532, June 26, 1978; 44 FR 61345, Oct. 25,
1979]

Subpart B—Mediation of Term
Grazing Permit Disputes

AUTHORITY: 7 U.S.C. 5101-5106; 16 U.S.C. 472,
561.

SOURCE: 78 FR 33723, June 5, 2013, unless
otherwise noted.

§222.20 Decisions
ation.

The holder of a term grazing permit
issued in a State with a mediation pro-
gram certified by the U.S. Department
of Agriculture may request mediation
of a dispute relating to a decision to
suspend or cancel the permit as author-
ized by 36 CFR 222.4(a)(2)(1), (ii), (iv),
and (v) and (a)(3) through (6). Any re-
quest for mediation must be included
in an appeal of the decision to suspend
or cancel the permit filed in accord-
ance with 36 CFR part 214.

subject to medi-

§222.21 Parties.

Only the following may be parties to
mediation of a term grazing permit dis-
pute:

(a) A mediator authorized to mediate
under a State mediation program cer-
tified by the U.S. Department of Agri-
culture;

(b) The Chief, Forest Service, or
other Forest Service employee who
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made the decision being mediated or
his or her designee;

(c) The holder whose term grazing
permit is the subject of the decision
and who has requested mediation in an
appeal filed in accordance with the pro-
cedures at 36 CFR part 214;

(d) That holder’s creditors, if applica-
ble; and

(e) Legal counsel, if retained. The
Forest Service will have legal represen-
tation in the mediation only if the
holder has legal representation in the
mediation.

§222.22 Stay of appeal.

If an appellant requests mediation of
a decision subject to mediation under
§222.20 in an appeal filed under 36 CFR
part 214, the Appeal Deciding Officer
shall immediately notify all parties to
the appeal that all appeal deadlines are
automatically stayed for 45 days to
allow for mediation. If a mediated
agreement is not reached in 45 days,
the Appeal Deciding Officer may ex-
tend the automatic stay for another 15
days if there is a reasonable possibility
that a mediated agreement can be
achieved within that timeframe. If an
agreement is not achieved at the end of
the 45- or 60-day mediation process, the
Appeal Deciding Officer shall imme-
diately notify all parties to the appeal
that mediation was unsuccessful, that
the stay has expired, and that the time
periods and procedures applicable to an
appeal under 36 CFR part 214 are rein-
stated.

§222.23 Confidentiality.

Mediation sessions and dispute reso-
lution communications as defined in 5
U.S.C. 571(5) shall be confidential. Any
mediation agreement signed by a For-
est Service official and the holder of a
term grazing permit is subject to pub-
lic disclosure.

§222.24 Records.

Notes taken or factual material
shared during mediation sessions shall
not be included in the appeal record
prepared in accordance with the proce-
dures at 36 CFR part 214.
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§222.25 Costs.

The Forest Service shall cover only
those costs incurred by its own em-
ployees in mediation sessions.

§222.26 Ex parte communications.

The Chief of the Forest Service or
other Forest Service employee who
made the decision being mediated, or
his or her designee, shall not discuss
mediation with the Appeal Deciding
Officer, except to request an extension
of time or to communicate the results
of mediation.

Subpart C—Grazing Fees

AUTHORITY: 16 U.S.C. 551; 31 U.S.C. 9701; 43
U.S.C. 1751, 1752, 1901; E.O. 12548 (51 FR 5985).

§222.50 General procedures.

(a) Fees shall be charged for all live-
stock grazing or livestock use of Na-
tional Forest system lands, or other
lands under Forest Service control. An
exception is livestock authorized free
of charge under provisions of
§222.3(c)(2)(ii) (B) through (G).

(b) Guiding establishment of fees are
the law and general governmental pol-
icy as established by Bureau of the
Budget (now, Office of Management
and Budget) Circular A-25 of Sep-
tember 23, 1959, which directs that a
fair market value be obtained for all
services and resources provided the
public through establishment of a sys-
tem of reasonable fee charges, and that
the users be afford equitable treat-
ment. This policy precludes a mone-
tary consideration in the fee structure
for any permit value that may be cap-
italized into the permit holder’s pri-
vate ranching operation.

(c) A grazing fee shall be charged for
each head month of livestock grazing
or use. A head month is a month’s use
and occupancy of range by one animal,
except for sheep or goats. A full head
month’s fee is charged for a month of
grazing by adult animals; if the grazing
animal is weaned or 6 months of age or
older at the time of entering National
Forest System lands; or will become 12
months of age during the permitted pe-
riod of use. For fee purposes 5 sheep or
goats, weaned or adult, are equivalent
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to one cow, bull, steer, heifer, horse, or
mule.

(d) No additional charge will be made
for the privilege of lambing upon Na-
tional Forest System lands, or other
lands under Forest Service control.

(e) Transportation livestock may be
charged for at a special rate, and at a
minimum established for such use.
Fees for horses, mules, or burros asso-
ciated with management of permitted
livestock on an allotment, or for re-
search purposes and administrative
studies, and authorized on a charge
basis, are determined under provisions
of paragraph (b) of this section.

(f) The fees for trailing livestock
across National Forest System lands
will conform with the rates established
for other livestock. Where practicable,
fees for trailing permitted livestock
will be covered in the regular grazing
fee and the crossing period covered in
the regular grazing period.

(g) All fees for livestock grazing or
livestock use of National Forest Sys-
tem lands or other lands under Forest
Service control are payable in advance
of the opening date of the grazing pe-
riod, entry, or livestock use unless oth-
erwise authorized by the Chief, Forest
Service.

(h) Unauthorized grazing use rate
will be determined by establishing a
base value without giving consider-
ation for those contributions normally
made by the permittee under terms of
the grazing permit. The base will be ad-
justed annually by the same indexes
used to adjust the regular fee. This
rate will also apply to excess number of
livestock grazing by permittees; to
livestock grazed outside the permitted
grazing season; or to livestock grazed
under an unvalidated permit.

(1) Refunds or credits may be allowed
under justifiable conditions and cir-
cumstances as the Chief, Forest Serv-
ice, may specify.

(j) The fee year for the purpose of
charging grazing fees will be March 1
through the following February.

(k) The data year for the purpose of
collecting beef cattle price data for
computing indexes will be November 1
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through the following October and
apply to the following fee year.

[44 FR 24843, Apr. 27, 1979, as amended at 46
FR 42450, Aug. 21, 1981; 53 FR 2984, Feb. 2,
1988]

§222.51 National Forests in 16 Western
States.

(a) Grazing fees are established on
lands designated National Forests and
Land Utilization Projects in the 16 con-
tiguous Western States of Arizona,
California, Colorado, Idaho, Kansas,
Montana, Nebraska, Nevada, New Mex-
ico, North Dakota, Oklahoma, Oregon,
South Dakota, Utah, Washington, and
Wyoming. (National Grasslands are ex-
cluded, see §222.52.)

(b) Notwithstanding the provisions of
§222.50, paragraph (b), the calculated
grazing fee for 1988 and subsequent
grazing fee years represents the eco-
nomic value of the use of the land to
the user and is the product of multi-
plying the base fair market value of
$1.23 by the result of the annual Forage
Value Index, added to the sum of the
Beef Cattle Price Index minus the
Prices Paid Index and divided by 100;
provided, that the annual increase or
decrease in such fee for any given year
shall be limited to not more than plus
or minus 25 percent of the previous
year’s fee, and provided further, that
the fee shall not be less than $1.35 per
head per month. The indexes used in
this formula are as follows:

(1) Forage Value Index means the
weighted average estimate of the an-
nual rental charge per head per month
for pasturing cattle on private range-
lands in the 11 Western States (Ari-
zona, California, Colorado, Idaho, Mon-
tana, New Mexico, Nevada, Oregon,
Utah, Washington, and Wyoming)
(computed by the National Agricul-
tural Statistics Service) from the June
Enumerative Survey) divided by $3.65
per head month and multiplied by 100;

(2) Beef Cattle Price Index means the
weighted average annual selling price
for beef cattle (excluding calves) in the
11 Western States (Arizona, California,
Colorado, Idaho, Montana, New Mexico,
Nevada, Oregon, Utah, Washington,
and Wyoming) (computed by the Na-
tional Agricultural Statistics Service)
for November through October (com-
puted by the National Agricultural
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Statistics Service) divided by $22.04 per
hundred weight and multiplied by 100;
and

(3) Prices Paid Index means the fol-
lowing selected components from the
National Agricultural Statistics Serv-
ice ““Annual National Index of Prices
Paid by Farmers for Goods and Serv-
ices’ adjusted by the weights indicated
in parentheses to reflect livestock pro-
duction costs in the Western States:

1. Fuels and Energy (14.5);

2. Farm and Motor Supplies (12.0);

3. Autos and Trucks (4.5);

4. Tractors and Self-Propelled Machinery
(4.5);

5. Other Machinery (12.0);

6. Building and Fencing Materials (14.5);

7. Interest (6.0);

8. Farm Wage Rates (14.0);

9. Farm Services (18.0).

[44 FR 24843, Apr. 27, 1979, as amended at 53

FR 2984, Feb. 2, 1988]

§222.52 National Grasslands.

Grazing fees for National Grasslands
will be established under concepts and
principles similar to those in §222.51(b).

[44 FR 24843, Apr. 27, 1979]

§222.53 Grazing fees in the East—non-
competitive procedures.

(a) Scope. Except as provided in
§222.54 of this subpart, the fee charged
for commercial livestock grazing use
and occupancy on National Forest Sys-
tem (NFS) lands in the States of New
York, Missouri, Vermont, West Vir-
ginia, and in the Southern Region shall
be determined through noncompeti-
tive, fair market value procedures.
These rules do not apply to grazing fees
on National Forest System lands in
Oklahoma or National Grasslands in
Texas. Grazing permits under the non-
competitive fee method in the East are
subject to the rules governing grazing
permit administration in Subpart A of
this part.

(b) Applicability. The rules of this sec-
tion apply to the establishment of
grazing fees for existing permittees in
the Eastern and Southern Regions on
National Forest System lands, includ-
ing grazing associations in New York
and Missouri as of March 1, 1990, to any
livestock on-and-off permits defined in
Subpart A of this part; and to any al-
lotments advertised for competitive
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bidding which were not bid on
(§222.54(h)). Noncompetitive permits
vacated or terminated by an existing
permittee and any new allotments cre-
ated after the effective date of this rule
shall be offered on a competitive bid
basis as specified in §222.54 of this sub-
part. As provided in subpart A of this
part, holders of term permits have first
priority for receipt of a new permit.

(c) Fee System. The grazing fee
charged under this section shall be
based on fair market value, as deter-
mined by: Using comparable private
grazing lease rates, adjusted for the
difference in the costs of grazing com-
parable private leased lands and Na-
tional Forest System lands, or by ref-
erence to prevailing prices in competi-
tive markets for other Federal or State
leased grazing lands that are the same
or substantially similar to grazing
lands offered or administered by the
Forest Service in the East with com-
parability adjustments as appropriate.
Comparable grazing lease rates shall be
adjusted for the difference between the
total costs of operating on leased graz-
ing lands and the total costs (other
than grazing fee costs) of operating on
National Forest System lands.

(1) Establishing Base Gracing Value. (1)
The Chief of the Forest Service, or an
authorized officer to whom such au-
thority has been delegated, shall deter-
mine an estimated base market value
of grazing use and occupancy on Na-
tional Forest System lands in the East-
ern States for the following designated
subregions:

(A) Corn Belt (Il1linois, Indiana, Mis-
souri, and Ohio);

(B) Lake States (Michigan, Min-
nesota, and Wisconsin);
(C) Northeast (Maine, New Hamp-

shire, New York, Pennsylvania, and
Vermont);

(D) Appalachia (Kentucky, North
Carolina, Tennessee, Virginia, and

West Virginia);

(E) Southeast/Delta (Alabama, Ar-
kansas, Georgia, Louisiana, Mis-
sissippi, South Carolina, and Texas);
and

(F) Florida.

(ii) The Chief or authorized officer
shall revise or update estimated mar-
ket values of grazing use and occu-
pancy, as necessary to respond to sig-
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nificant changes in the agricultural
economy in the East, and to ensure
that fees represent fair market value.

(iii) The Chief, or an authorized offi-
cer to whom authority has been dele-
gated, where sufficient market data
exist, may establish the base grazing
value for grazing allotments using
comparable, local lease rates for pri-
vate grazing lands.

(2) Annual Adjustment of Base Grazing
Value. To maintain currency with the
private grazing lease market, the re-
spective base grazing value(s) estab-
lished for grazing permits under this
section shall be annually adjusted
through a hay price index, by respec-
tive subregion. The hay price index
means the weighted average selling
price of ‘‘other baled hay,” computed
by the National Agricultural Statistics
Service of the U.S. Department of Agri-
culture, by designated State and sub-
region. This index shall be based on 3-
year average hay prices and annually
reflect the percentage change in the
cost of alternative livestock feed.

(38) Computation of Annual Grazing
Fee—(i) Annual Fee Basis. The annual
grazing fee shall equal the base grazing
value, adjusted by the current period’s
hay price index, less the value of any
agency required range improvements.

(ii) Gracing Fee Credits for Range Im-
provements. Any requirements for per-
mittee construction or development of
range improvements shall be identified
through an agreement and incor-
porated into the grazing permit, with
credits for such improvements to be al-
lowed toward the annual grazing fee.
Fee credits shall be allowed only for
range improvements which the Forest
Service requires an individual per-
mittee to construct or develop on a
specific allotment to meet the manage-
ment direction and prescriptions in the
relevant forest land and resource man-
agement plan and allotment manage-
ment plan. These improvements must
involve costs which the permittee
would not ordinarily incur under the
grazing permit, must be of tangible
public benefit, and must enhance man-
agement of vegetation for resource pro-
tection, soil productivity, riparian, wa-
tershed, and wetland values, wildlife
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and fishery habitat, or outdoor recre-
ation values. Maintenance of range im-
provements specified in allotment
management planning documents or
the grazing permit, and other costs in-
curred by the permittee in the ordinary
course of permitted livestock grazing,
do not qualify for grazing fee credits.

(4) Implementation. The grazing fee
formula provided by this section shall
be used to calculate fees for the 1990
grazing fee year. Where implementa-
tion would raise fees, the increase shall
be phased in over a 5-year period. Full
fair market value will be reached in 5
years, beginning in 1990.

[65 FR 2650, Jan. 26, 1990]

§222.54 Grazing fees in the East—com-
petitive bidding.

(a) General Procedures—(1) Applica-
bility. The rules of this section apply to
grazing fees for any allotment estab-
lished or vacated on National Forest
System lands in the Eastern or South-
ern Regions, as of February 26, 1990 as
well as to grazing fees for existing al-
lotments for such lands that have al-
ready been established under competi-
tive procedures as of the date of this
rule. Permits offered for competitive
bidding in the East are subject to the
rules governing grazing permit admin-
istration in subpart A of this part. The
rules of this section do not apply to ne-
gotiated livestock use permits or per-
mits with on-and-off grazing provisions
as authorized in subpart A of this part.
Holders of term permits have first pri-
ority for receipt of a new term grazing
permit in accordance with subpart A of
this part. These rules also do not apply
to grazing fees on National Forest Sys-
tem lands in OKklahoma or National
Grasslands in Texas.

(2) Allowable Bidders. Bids for grazing
permits shall be accepted from individ-
uals, partnerships, grazing associations
(formed after February 26, 1990), joint
ventures, corporations, and organiza-
tions.

(b) Establishment of Minimum Bid
Price. Authorized officers shall estab-
lish a minimum bid price for each
available allotment as described in
§222.53 of this subpart.

(c) Prospectus. (1) At such time as al-
lotments are vacated, as new allot-
ments are established, or as existing
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competitively bid permits expire, the
authorized officer shall prepare and ad-
vertise a prospectus for those allot-
ments on which grazing will be per-
mitted.

(2) The prospectus shall include the
terms and conditions of occupancy and
use under the grazing permit to be
issued, as well as document existing
improvements and their condition. The
prospectus shall also disclose the fol-
lowing:

(i) Estimated market value of the
forage per head month of grazing use;

(ii) The minimum bid price the agen-
cy will accept;

(iii) Any required range
ments; and

(iv) The minimum qualifications that
applicants must meet to be eligible for
a permit.

(3) Copies of the applicable grazing
permit, allotment management plan-
ning documents and allotment mainte-
nance requirements, and the latest an-
nual permittee instructions shall be
made available to all prospective bid-
ders upon request.

(d) Submission of bid. Each applicant
shall submit an application for the
grazing permit, along with a sealed bid
for the grazing fee, and a bid deposit of
10 percent of the total amount of the
bid.

(e) Qualifications and Deposit Refunds.
Upon opening applicants bids, the au-
thorized officer shall determine wheth-
er each bidder meets the qualifications
to hold a permit as set forth in Subpart
A of this part; and shall refund the de-
posit to any applicant who is not quali-
fied or who does not offer the high bid.

(f) Permit Issuance. The authorized of-
ficer shall issue the grazing permit to
the qualified high bidder, except as
provided in paragraphs (f)(1) and (2) of
this section. The successful bidder re-
ceives the privilege of obtaining or re-
newing a grazing permit and is billed
for the occupancy offered and forage
sold.

(1) Priority for Reissuance. On allot-
ments where a current permit is expir-
ing and competition has been held on a
new grazing permit, the current graz-
ing permittee shall have priority for
retaining the permit. Accordingly, an
applicant who holds the permit on the

improve-
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allotment under bid, who has a satis-
factory record of performance under
that permit, and who is not the higher
bidder for the future grazing privileges
in the specified allotment shall be of-
fered the opportunity to match the
high bid and thereby retain the permit.
Should there be more than one existing
permittee in the allotment under bid,
each shall be offered the option of
meeting the high bid; if only one cur-
rent permittee opts to meet the high
bid, the remaining allowable grazing
use, if any, shall be awarded to the ini-
tial high bidder.

(2) Identical Bids. In cases of identical
bids, the selection of the successful ap-
plicant shall be made through a draw-
ing.

(g) Computation of Successful Bidder’s
Annual Fee—(1) Annual Fee Basis. The
highest bid received shall establish the
base grazing value in the initial year of
the grazing permit for each allotment
offered. The annual grazing fee shall
equal the base grazing value, adjusted
by the current period’s hay price index
for the relevant subregion as described
in §222.53(c)(1), and (c)(3), less the value
of any agency required range improve-
ments. This hay price index shall be
based on 3-year average hay prices and
annually reflect the percent change in
the cost of alternative livestock feed.

(2) Grazing Fee Credits for Range Im-
provements. Any requirements for per-
mittee construction or development of
range improvements shall be identified
through an agreement and incor-
porated into the grazing permit, with
credits for such improvements to be al-
lowed toward the annual grazing fee.
Fee credits shall be allowed only for
range improvements which the Forest
Service requires an individual per-
mittee to construct or develop on a
specific allotment to meet the manage-
ment direction and prescriptions in the
relevant forest land and resource man-
agement plan and allotment manage-
ment plan. These improvements must
involve costs which the permittee
would not ordinarily incur under the
grazing permit, must be of tangible
public benefit, and must enhance man-
agement of vegetation for resource pro-
tection, soil productivity, riparian, wa-
tershed, and wetland values, wildlife
and fishery habitat, or outdoor recre-
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ation values. Maintenance of range im-
provements specified in allotment
management planning documents or
the grazing permit, and other costs in-
curred by the permittee in the ordinary
course of permitted livestock grazing,
do not qualify for grazing fee credits.

(h) No Bids Received. If qualified
sealed bids are not received, the au-
thorized officer reserves the right to
conduct an oral auction using the min-
imum bid price established under para-
graph (b) of this section or to establish
grazing fees through noncompetitive
grazing fee procedures specified in
§222.53 of this subpart.

[65 FR 2651, Jan. 26, 1990]

Subpart D—Management of Wild
Free-Roaming Horses and Burros

AUTHORITY: 7 U.S.C. 1011; 16 U.S.C. 551,
1331-1340; 43 U.S.C. 1901 note.

SOURCE: 45 FR 24135, Apr. 9, 1980, unless
otherwise noted. Redesignated at 78 FR 33723,
June 5, 2013

§222.60 Authority and definitions.

(a) Authority. The Chief, Forest Serv-
ice, shall protect, manage, and control
wild free-roaming horses and burros on
lands of the National Forest System
and shall maintain vigilance for the
welfare of wild free-roaming horses and
burros that wander or migrate from
the National Forest System. If these
animals also use lands administered by
the Bureau of Land Management as a
part of their habitat, the Chief, Forest
Service, shall cooperate to the fullest
extent with the Department of the In-
terior through the Bureau of Land
Management in administering the ani-
mals.

(b) Definitions. (1) Act means the Act
of December 15, 1971 (85 Stat. 649, as
amended, 16 U.S.C. 1331-1340).

(2) Captured animal means a wild free-
roaming horse or burro taken and held
in the custody of an authorized officer,
his delegate, or agent. This term does
not apply to an animal after it is
placed in private custody through a
Private Maintenance and Care agree-
ment.

(3) Excess animals means wild free-
roaming horses and burros which have
been removed by authorized personnel
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pursuant to applicable law or which
must be removed from an area in order
to preserve and maintain a thriving
natural ecological balance in coordina-
tion with other resources and activi-
ties.

(4) Herd means one or more stallions
and their mares, or jacks and their jen-
nies.

(6) Humane treatment means kind and
merciful treatment, without causing
unnecessary stress or suffering to the
animal.

(6) Inhumane treatment means causing
physical stress to an animal through
any harmful action or omission that is
not compatible with standard animal
husbandry practices; causing or allow-
ing an animal to suffer from a lack of
necessary food, water, or shelter; using
any equipment, apparatus, or tech-
nique during transportation, domes-
tication, or handling that causes undue
injury to an animal; or failing to treat
or care for a sick or injured animal.

(7) Lame means a wild free-roaming
horse or burro with malfunctioning
muscles, ligaments or limbs that im-
pair freedom of movement.

(8) Malicious harassment means any
intentional act demonstrating delib-
erate disregard for the well-being of
wild free-roaming horses and burros
and which creates a likelihood of in-
jury or is detrimental to normal behav-
ior pattern of wild free-roaming horses
or burros including feeding, watering,
resting, and breeding. Such acts in-
clude, but are not limited to, unauthor-
ized chasing, pursuing, herding, roping,
or attempting to gather wild free-
roaming horses or burros. It does not
apply to activities conducted by or on
behalf of the Forest Service or the Bu-
reau of Land Management in imple-
mentation or performance of duties
and responsibilities under the Act.

(9) National Advisory Board means the
Advisory Board as established jointly
by the Secretary of Agriculture and
the Secretary of the Interior under the
provisions of the Act.

(10) National Forest System includes
the National Forests, National Grass-
lands, and other Federal lands for
which the Forest Service has adminis-
trative jurisdiction.

(11) Old means a wild free-roaming
horse or burro characterized by inabil-
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ity to fend for itself because of age,
physical deterioration, suffering or
closeness to death.

(12) Sick means a wild free-roaming
horse or burro with failing health,
infirmness, or disease from which there
is little chance of recovery.

(13) Wild free-roaming horses and bur-
ros mean all unbranded and unclaimed
horses and burros and their progeny
that have used lands of the National
Forest System on or after December 15,
1971, or do hereafter use these lands as
all or part of their habitat, but does
not include any horse or burro intro-
duced onto the National Forest System
on or after December 15, 1971, by acci-
dent, negligence, or willful disregard of
private ownership. Unbranded, claimed
horses and burros for which the claim
is found to be erroneous, are also con-
sidered as wild and free-roaming if they
meet the criteria above.

(14) Wild-horse and burro range means
an area of National Forest System spe-
cifically so designated by the Chief,
Forest Service, from wild horse and
burro territory, for the purpose of sus-
taining an existing herd or herds of
wild free-roaming horses and burros,
provided the range does not exceed
known territorial limits and is devoted
principally, but not necessarily exclu-
sively, to the welfare of the wild horses
and burros, in keeping with the mul-
tiple-use management concept for the
National Forest System.

(15) Wild horse and burro territory
means lands of the National Forest
System which are identified by the
Chief, Forest Service, as lands which
were territorial habitat of wild free-
roaming horses and/or burros at the
time of the passage of the Act.

§222.61 Administration of wild free-
roaming horses and burros and
their environment.

(a) The Chief, Forest Service, shall:

(1) Administer wild free-roaming
horses and burros and their progeny on
the National Forest System in the
areas where they now occur (wild horse
and burro territory) to maintain a
thriving ecological balance considering
them an integral component of the
multiple use resources, and regulating
their population and accompanying
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need for forage and habitat in correla-
tion with uses recognized under the
Multiple-Use Sustained Yield Act of
1960 (70 Stat. 215; 16 U.S.C. 528-531);

(2) Provide direct administration for
the welfare of wild free-roaming horses
and burros that are located on the Na-
tional Forest System by use of the For-
est Service organization rather than by
the granting of leases and permits for
maintenance of these animals to indi-
viduals and organizations;

(3) Establish wild horse and burro
territories in accordance with the Act
and continue recognition of such terri-
tories where it is determined that
horses and/or burros will be recognized
as part of the natural system, and des-
ignate areas within these territories as
a specific wild horse and burro range in
those situations where he determines
such designation as especially fitting
to meet the purposes of the Act and the
Multiple TUse Sustained-Yield Act,
after consultation with the appropriate
State agencies where such range is pro-
posed and with the National Advisory
Board;

(4) Analyze each wild horse or burro
territory and, based on the analysis,
develop and implement a management
plan, which analysis and plans will be
updated, whenever needed, as deter-
mined by conditions on each territory;

(5) Maintain a current inventory of
wild free-roaming horses and burros on
each territory to determine whether
and where excess animals exists;

(6) Based on paragraphs (a) (4) and (5)
of this section, determine appropriate
management levels, whether action
should be taken to remove excess ani-
mals and what actions are appropriate
to achieve the removal or destruction
of excess animals; and

(7) In making determinations cited in
this section, the authorized officer
shall consult with the U.S. Fish and
Wildlife Service, wildlife agencies in
the State, individuals and organiza-
tions independent of Federal or State
Government recommended by the Na-
tional Academy of Sciences, and any
other individual or organizations deter-
mined to have scientific expertise or
special knowledge of wild horse and
burro protection, wildlife management
and animal husbandry as related to
range management.
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§222.62 Ownership claims.

(a) Any person claiming ownership
under State branding and estray laws
of branded or unbranded horses or bur-
ros within a wild horse or burro terri-
tory or range on the National Forest
System where such animals are not au-
thorized must present evidence of own-
ership to justify a roundup before per-
mission will be granted to gather such
animals. Claims of ownership with sup-
porting evidence were required to be
filed during a claiming period which
expired November 15, 1973. Unauthor-
ized privately owned horses or burros
entering the National Forest System
after November 15, 1973, which become
intermingled with wild horses or bur-
ros, may be claimed by filing an appli-
cation with the District Ranger. All
authorizations to gather claimed ani-
mals shall be in writing in accordance
with instructions as the Chief, Forest
Service, may prescribe. After such pub-
lic notice as an authorized officer
deems appropriate to inform interested
parties, gathering operations may be
authorized. The authorization shall
provide that the gathering or roundup
be consistent with regulations, and will
(1) establish a specific reasonable pe-
riod of time to allow the gathering of
claimed animals and (2) stipulate other
conditions, including visual observa-
tion by Forest Service personnel
deemed necessary to ensure humane
treatment of associated wild free-
roaming horses and burros and to pro-
tect other resources involved.

(b) Prior to removal of claimed ani-
mals which have been captured from
the National Forest System, claimants
shall substantiate their claim of own-
ership in accordance with whatever cri-
teria are cooperatively agreed to be-
tween the Forest Service and the State
agency administering the State estray
laws. In the absence of an agreement,
ownership claims shall be substan-
tiated in accordance with State law
and subject to approval of the Forest
Service.

§222.63 Removal of other horses and
burros.

Horses and burros not within the def-
inition in §222.20(b)(13) which are intro-
duced onto Wild Horse and Burro Terri-
tories or ranges after December 15,
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1971, by accident, negligence, or willful
disregard of private ownership, and
which do not become intermingled with
wild free-roaming horses or burros
shall be considered as unauthorized
livestock and treated in accordance
with provisions in 36 CFR 261.7 and
262.10.

[61 FR 35959, July 9, 1996]

§222.64 Use of helicopters, fixed-wing
aircraft and motor vehicles.

The Chief, Forest Service, is author-
ized to use helicopters, fixed-wing air-
craft, and motor vehicles in a manner
that will ensure humane treatment of
wild free-roaming horses and burros as
provided by the following paragraphs:

(a) Prior to using helicopters in cap-
ture operations and/or using motor ve-
hicles for the purpose of transporting
captured animals, a public meeting
will be held in the proximity of the ter-
ritory where the capture operation is
proposed.

(b) Helicopters may be used in all
phases of the administration of the Act
including, but not limited to, inven-
tory, observation, surveillance, and
capture operations. In capture oper-
ations, helicopters may be used to lo-
cate the animals involved to assist
ground crews in moving the animals
and for related purposes, such as, to
transport personnel and equipment.
The condition of the animals shall be
continuously observed by the author-
ized officer and, should signs of harm-
ful stress be noted, the source of stress
shall be removed so as to allow recov-
ery. Helicopters may be used in round-
ups or other capture operations subject
to the following procedures.

(1) Helicopters shall be used in such a
manner that bands or herds will tend
to remain together.

(2) Horses or burros will not be
moved at a rate which exceeds limita-
tions set by the authorized officer who
shall consider terrain, weather, dis-
tance to be traveled, and condition of
the animals.

(3) Helicopters shall be used to ob-
serve the presence of dangerous areas
and may be used to move animals away
from hazards during capture oper-
ations.

§222.64

(4) During capture operations, ani-
mals shall be moved in such a way as
to prevent harmful stress or injury.

(5) The authorized officer shall super-
vise all helicopter uses as follows:

(i) Have means to communicate with
the pilot and be able to direct the use
of the helicopter; and

(ii) Be able to observe effects of the
use of the helicopters on the well-being
of the animals.

(c) Fixed-wing aircraft may be used
for inventory, observation, and surveil-
lance purposes necessary in admin-
istering the Act. Such use shall be con-
sistent with the Act of September 8,
1959, as amended (18 U.S.C. 41 et seq.).
Fixed-wing aircraft shall not be used in
connection with capture operations ex-
cept as support vehicles.

(d) Motor vehicles may be used in the
administration of the Act except that
such vehicles shall not be used for driv-
ing or chasing wild horses or burros in
capture operations. Motor vehicles
may also be used for the purpose of
transporting captured animals subject
to the following humane procedures.

(1) Such transportation shall comply
with appropriate State and Federal
laws and regulations applicable to hu-
mane transportation of horses and bur-
ros.

(2) Vehicles shall be inspected by an
authorized officer prior to use to en-
sure vehicles are in good repair and of
adequate rate capacity.

(3) Vehicles shall be carefully oper-
ated to ensure that captured animals
are transported without undue risk or
injury.

(4) Where necessary and practical,
animals shall be sorted as to age, tem-
perament, sex, size, and condition so as
to limit, to the extent possible, injury
due to fighting and trampling.

(5) The authorizing officer shall con-
sider the condition of the animals,
weather conditions, type of vehicle,
and distance to be traveled when plan-
ning for transportation of captured
animals.

(6) Unless otherwise approved by the
authorized officer, the transportation
of wild free-roaming horses and burros
shall be limited in sequence, to a max-
imum of 24 hours in transit followed by
a minimum of 5 hours of on-the-ground
rest with adequate feed and water.
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§222.65 Protection of wild free-roam-
ing horses and burros when they
are upon other than the National
Forest System or public lands.

Individual animals and herds of wild
free-roaming horses and burros will be
under the protection of the Chief, For-
est Service, even though they may
thereafter move to lands of other own-
ership or jurisdiction as a part of their
annual territorial habitat pattern or
for other reasons. The Chief will exer-
cise surveillance of these animals
through the use of cooperative agree-
ments and as otherwise authorized by
law and act immediately through ap-
propriate administrative or criminal
and civil judicial procedures to provide
them the protective measures of the
Act at any time he has cause to believe
its provisions are being violated.

§222.66 Removal of wild free-roaming
horses and burros from private
lands.

Owners of land upon which wild free-
roaming horses and burros have
strayed from the National Forest Sys-
tem may request their removal by call-
ing the nearest office of either the For-
est Service or Federal Marshall.

§222.67 Maintenance of wild free-
roaming horses and burros on pri-
vately-owned lands.

Owners of land who wish to maintain
wild free-roaming horses and burros
which have strayed onto their lands
from the National Forest System may
do so by notifying the nearest office of
the Forest Service in a timely fashion
and providing such information on a
continuing basis as the Chief, Forest
Service, may require. Such owners
shall protect the wild free-roaming
horses and burros on their lands. They
may not, in so maintaining these ani-
mals, impede their return to National
Forest System lands unless authorized
by agreement with the Forest Service.

§222.68 Agreements.

The Chief, Forest Service, may enter
into agreements as he deems necessary
to further the protection, management,
and control of wild free-roaming horses
and burros.

36 CFR Ch. Il (7-1-16 Edition)

§222.69 Relocation and disposal of ani-
mals.

(a) The Chief, Forest Service, shall,
when he determines over-population of
wild horses and burros exists and re-
moval is required, take immediate nec-
essary action to remove excess animals
from that particular territory. Such
action shall be taken until all excess
animals have been removed so as to re-
store a thriving natural ecological bal-
ance to the range, and protect the
range from deterioration associated
with over-population.

(b) No person except an authorized
Forest Service officer or his agent
shall destroy, remove, or relocate any
wild free-roaming horse or burro lo-
cated on the National Forest System.

(c) Wild horses and burros shall be re-
located or removed in the following
order of priority:

(1) In the most humane manner pos-
sible, sick, lame, or old animals shall
be destroyed;

(2) Relocate animals to other Na-
tional Forest System lands which were
identified as 1971 wild horse or burro
territory, providing suitable habitat
exists and relocation of animals will
not jeopardize vegetation condition;

(3) Relocate animals to other feder-
ally-owned lands which were identified
as 1971 wild horse or burro occupied
lands, providing suitable habitat exists
and relocation of animals will not jeop-
ardize vegetation condition and ani-
mals are requested by the appropriate
land manager having jurisdiction;

(4) Place animals under private main-
tenance and care agreements where
there is an adoption demand by quali-
fied individuals, groups, or Government
agency, and for which there is assur-
ance of humane treatment and care,
provided not more than four animals
are placed under private maintenance
and care agreements per year to any
individual, organization, or govern-
ment agency unless there is a deter-
mination expressed otherwise in writ-
ing, by an authorized Forest Service
Officer; and

(5) Excess animals, for which an
adoption demand by qualified appli-
cants does not exist, shall be destroyed
in the most humane manner possible,
and if several methods are equally hu-
mane, select the most cost efficient.
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(d) Where excess animals have been
placed under private maintenance and
care agreements after December 15,
1971, as provided for in paragraph (c)(4)
of this section, and animals have been
provided humane conditions, treat-
ment, and care, for a period of one
year, the Chief, Forest Service, may
grant title to not more than four ani-
mals per year to each individual, orga-
nization, or government agency.

(e) The applicants must make writ-
ten application for title and/or adop-
tion, must be of legal age in the State
in which they reside, and must pay fees
for adoption and transportation as fol-
lows:

(1) The application must be accom-
panied by a nonrefundable advance
payment of $25 by guaranteed remit-
tance. If custody of a wild, free-roam-
ing horse or burro is granted by the au-
thorized Forest Service officer, the ad-
vance payment shall be applied against
the adoption fee required to be paid at
the time the maintenance and care
agreement §222.29(c)(4) is executed.

(2) The Forest Service shall charge
an adoption fee of $125 for each horse
and $75 for each burro, except that
there shall be no adoption fee for an
unweaned offspring under 6 months of
age accompanying its mother.

(3) Any transportation costs incurred
for the transportation of the animal(s)
to the point of pickup must be paid be-
fore an approved individual, group, or
government agency takes custody of
the animal(s).

(f) Humane conditions, treatment,
and care must have been provided for
no less that one year preceding the fil-
ing of the application for title. The
conveyance of title shall include a
written statement by an authorized of-
ficer attesting that the animal is in
good condition.

[45 FR 24135, Apr. 9, 1980, as amended at 46
FR 42450, Aug. 21, 1981; 48 FR 25188, June 6,
1983]

§222.70 Disposal of carcasses.

Carcasses of animals that have lost
their status as wild free-roaming
horses or burros may be disposed of in
any customary manner acceptable
under applicable State sanitary stat-
utes including disposal through a ren-
dering plant.

§222.74

§222.71 Loss of status.

Wild free-roaming horses and burros
or their remains shall lose their status
under the 1971 Wild Horses and Burros
Act.

(a) Upon passage of title pursuant to
§222.29 (d) and (e).

(b) Upon transfer to private mainte-
nance and care pursuant to §222.29(c)(4)
and die of natural causes before pas-
sage of title;

(c) Upon destruction by an author-
ized Forest officer pursuant to
§222.29(c)(5).

(d) Upon death by natural causes or
accident on the National Forest Sys-
tem or on private lands where main-
tained thereon pursuant to §222.27 and
disposal is authorized by a Forest offi-
cer; and

(e) Upon destruction or death for pur-
poses of or incident to the program au-
thorized in §222.20(a).

§222.72 Use of non-Forest Service per-
sonnel.

The Chief, Forest Service, may au-
thorize the use of non-Forest Service
personnel to assist in specific situa-
tions of short duration.

§222.73 Management coordination.

All management activities by the
Chief, Forest Service, shall be carried
out in consultation with the appro-
priate agencies of the State involved.
The expert advice of qualified sci-
entists in the fields of biology and ecol-
ogy shall also be sought in admin-
istering wild free-roaming horses and
burros. The advice and suggestions of
agencies, qualified scientists, and other
qualified interest groups shall be made
available to the National Advisory
Board for their use and consideration.
Actions taken in connection with pri-
vate ownership claims shall be coordi-
nated to the fullest extent possible
with the State agency responsible for
livestock estray law administration.

§222.74 National Advisory Board.

The Chief, Forest Service, shall ap-
point a representative to attend meet-
ings of the National Advisory Board for
Wild Free-Roaming Horses and Burros
and to function as prescribed by the
Memorandum of Agreement between
the Department of the Interior and the
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Department of Agriculture and the
Joint Charter issued by the Secretary
of the Interior and the Secretary of Ag-
riculture. Policies and guidelines rel-
ative to proposals for the establish-
ment of ranges, adjustments in num-
ber, relocation and disposal of animals,
and other matters relating generally to
the protection, management, and con-
trol of wild free-roaming horses and
burros shall be presented to the Na-
tional Advisory Board for recommenda-
tions.

§222.75 Studies.

The Chief, Forest Service, is author-
ized and directed to undertake those
studies of the habits and habitat of
wild free-roaming horses and burros
that he may deem necessary. In doing
so, he shall consult with the appro-
priate agencies of the State(s) involved
and the National Academy of Sciences.

§222.76 Arrest.

Any employee designated by the
Chief, Forest Service, shall have the
power to arrest without warrant, any
person committing in the presence of
the employee a violation of the Act and
to take such person immediately for
examination or trial before an officer
or court of competent jurisdiction. Any
employee so designated shall have
power to execute any warrant or other
process issued by an officer or court of
competent jurisdiction to enforce the
provisions of the Act.

PART 223—SALE AND DISPOSAL OF
NATIONAL FOREST SYSTEM TIM-
BER, SPECIAL FOREST PRODUCTS,
AND FOREST BOTANICAL PROD-
UCTS

Subpart A—General Provisions
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AUTHORITY: 16 U.S.C. 618, 620-620j, 472a, and
6591c.

SOURCE: 42 FR 28252, June 2, 1977, unless
otherwise noted. Redesignated at 49 FR 2760,
Jan. 23, 1984.

Subpart A—General Provisions

§223.1 Authority to sell timber.

Trees, portions of trees, and other
forest products on National Forest Sys-
tem lands may be sold for the purpose
of achieving the policies set forth in
the Multiple-Use Sustained-Yield Act
of 1960, as amended (74 Stat. 215; 16
U.S.C. 528-531), and the Forest and
Rangeland Renewable Resources Plan-
ning Act of 1974, as amended (88 Stat.
476; as amended, 16 U.S.C. 1600-1614),
and the Program thereunder.

§223.2 Disposal of timber for adminis-
trative use.

Trees, portions of trees, or other for-
est products in any amount on Na-
tional Forest System lands may be dis-
posed of for administrative use, by sale
or without charge, as may be most ad-
vantageous to the United States, sub-
ject to the maximum cut fixed in ac-
cordance with established policies for
management of the National Forests.
Such administrative use shall be lim-
ited to the following conditions and
purposes:

(a) For construction, maintenance or
repair of roads, bridges, trails, tele-
phone lines, fences, recreation areas or
other improvements of value for the
protection or the administration of
Federal lands.

(b) For fuel in Federal camps, build-
ings and recreation areas.

(c) For research and demonstration
projects.

(d) For use in disaster relief work
conducted by public agencies.

(e) For disposal when removal is de-
sirable to protect or enhance multiple-
use values in a particular area.

§223.3 Sale of seized material.

Seized material (trees, portions of
trees or other forest products cut in
trespass from National Forest System
lands) may be sold to the highest bid-
der under specific authorization from
the Regional Forester. If advertise-
ment is impractical, sales of material
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with an appraised value of less than
$10,000 will be made on informal bids.

§223.4 Exchange of trees or portions
of trees.

Trees or portions of trees may be ex-
changed for land under laws author-
izing the exchange of National Forest
timber. Cutting of exchange timber
must comply with the purposes cited in
§223.1.

(42 Stat. 465, 16 U.S.C 485; 43 Stat. 1215, 16
U.S.C. 516)

§223.5 Scope of free use granted to in-
dividuals.

(a) Free use may be granted to indi-
viduals for firewood for personal use,
except that such use may be limited to
bona fide settlers, miners, residents
and prospectors living within or imme-
diately adjacent to the National Forest
when the available supply is insuffi-
cient to meet the total demand. Free
use may be granted to such bona fide
settlers, miners, residents and pros-
pectors for minerals, for fencing, build-
ing, mining, prospecting and domestic
purposes.

(Sec. 1, 30 Stat. 35, as amended; 16 U.S.C. 477,
551)

(b) Free use will be granted individ-
uals primarily to aid in the protection
and silvicultural improvement of the
forests. Except in unusual cases, the
material will be restricted to dead, in-
sect-infested, or diseased timber, log-
ging debris, and thinnings. Other mate-
rial may be granted in unusual cases
where its refusal would cause unwar-
ranted hardship. Where limited supply
or other conditions justify such action,
the free use of green material may be
refused.

§223.6 Cutting and removal of timber
in free-use areas.

Supervisors may designate portions
or all of a National Forest as free-use
areas where such action is compatible
with land management plans and shall
give public notice of their action.
Within such free-use areas, any dead
timber or any green timber previously
marked or designated by forest officers
may be cut and removed for personal
use for domestic purposes. Cutting and
removal of timber in free-use areas

§223.9

shall be in accordance with such rules
as may be prescribed by the district
ranger to prevent fires, minimize dam-
age to uncut trees and other resources,
and to avoid confusion among users.

[42 FR 28252, June 2, 1977, as amended at 44
FR 73029, Dec. 17, 1979. Redesignated at 49 FR
2760, Jan. 23, 1984]

§223.7 Permission for free use of tim-
ber outside free-use areas.

Similar material may be cut outside
of a free-use area without permit in
cases of emergency, but the person tak-
ing such material shall promptly no-
tify the district ranger. Small quan-
tities of material needed by transients
while in the forest may also be taken
without permit; subject to such rules
as may be prescribed pursuant to
§261.70. In all other cases permits will
be required for green material.

§223.8 Delegations of authority to ap-
prove free use by individuals.

(a) Forest officers whom the super-
visor may designate are authorized to
grant free use of timber to individuals
up to $200 in value in any one fiscal
year. Supervisors may grant permits
for material not exceeding $5,000 in
value. Regional Foresters may approve
permits for larger amounts, and in
times of emergency may delegate au-
thority to supervisors for not over
$10,000 in value. Prior review by the
Chief of the Forest Service will be
given if the amount involved exceeds
$10,000 in value.

(b) Regional Foresters may authorize
supervisors to permit the removal of
specific classes of material without
scaling or measurement.

[42 FR 28252, June 2, 1977. Redesignated at 49
FR 2760, Jan. 23, 1984, as amended at 71 FR
525, Jan. 4, 2006]

§223.9 Free use to owners of certain
mining claims.

Free use will be granted to an owner
of a mining claim located subsequent
to July 23, 1955, or of a mining claim
which is otherwise subject to Section 4
of the Act of July 23, 1955 (69 Stat. 367),
if at any time said claim owner re-
quires more timber for his mining oper-
ations, in connection with that claim,
than is available on that claim because
of Forest Service timber disposal
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therefrom subsequent to location of
that claim. He will be granted, free of
charge, timber from the nearest Na-
tional Forest land which is ready for
harvesting under the applicable man-
agement plan, substantially equivalent
in kind and quantity to that estimated
by the Forest Service to have been cut
under Forest Service authorization
from the claim subsequent to its loca-
tion, Forest officers may be delegated
authority to grant amounts of timber
not in excess of those which these offi-
cers are authorized to sell in commer-
cial sales.

(Sec. 4, 69 Stat. 368, 16 U.S.C. 612)

§223.10 Free use to Alaskan settlers,
miners, residents, and prospectors.

Bona fide settlers, miners, residents,
and prospectors for minerals in Alaska
may take free of charge green or dried
timber from the National Forests in
Alaska for personal use but not for
sale. Permits will be required for green
saw timber. Other material may be
taken without permit. The amount of
material granted to any one person in
1 year shall not exceed 10,000 board feet
of saw timber and 25 cords of wood, or
an equivalent volume in other forms.
Persons obtaining materials shall, on
demand, forward to the supervisor a
statement of the quantity taken and
the location from which it was re-
moved.

(Sec. 1, 30 Stat. 35, 16 U.S.C. 477)

§223.11 Free use to other Federal
agencies.

(a) National Forest timber will be
granted free of charge to other
branches of the Federal Government
when authorized by law. Permits may
be approved by forest officers for
amounts not greater than they are oth-
erwise authorized to sell.

(b) Permits for timber issued here-
under shall be in accordance with the
conditions prescribed in §223.30. The
permittee may be required to report to
the supervisor the amount of timber,
by species, actually cut or may be re-
quired to furnish scalers for work
under the direction of the forest offi-
cers in charge or, if authorized, to pro-
vide funds for the employment by the
Forest Service of scalers to scale or
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measure the timber cut. The permittee
may be required to dispose of the slash
as cutting proceeds, or to employee
people to work under the direction of a
forest officer in disposing of the slash,
or, if authorized, to provide funds for
the employment of people for slash dis-
posal under the direction of a forest of-
ficer.

(38 Stat. 1100, as amended; 16 U.S.C. 492)

§223.12 Permission to cut, damage, or
destroy trees without advertise-
ment.

Permission may be granted to cut,
damage, or destroy trees, portions of
trees, or other forest products on Na-
tional Forest System lands without ad-
vertisement when necessary for the oc-
cupancy of a right-of-way or other au-
thorized use of National Forest System
land. Payment for timber of merchant-
able size and quality will be required at
its appraised value, but at not less
than applicable minimum prices estab-
lished by Regional Foresters, and pay-
ment will be required for young growth
timber below merchantable size at its
damage appraisal value. Payment will
not be required:

(a) For timber necessarily killed or
cut in connection with land uses which
are of substantial benefit to the Na-
tional Forests;

(b) For timber necessarily killed or
cut and used by the permittee which
would have been granted free under
other applicable regulations; or

(c) For timber which will be cut by
the permittee which the Forest Service
retains for sale in log or other product
form.

(Sec. 1, 30 Stat. 35, as amended, 16 U.S.C. 551)

§223.13 Compliance.

Forest officers authorizing free use
shall ensure that such use is in compli-
ance with applicable land management
plans and is conducted in a manner
which protects National Forest System
resource values.

(92 Stat. 1301, Pub. L. 95-465)

§223.14 Where timber may be cut.

(a) The cutting of trees, portions of
trees or other forest products may be
authorized on any National Forest Sys-
tem lands, except for:
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(1) Timber reserved by a grantor of
land, during the life of such reserva-
tion.

(2) Timber reserved from cutting
under other regulations.

(3) Timber on unpatented mining
claims located prior to July 23, 1955,
unless the claimant has executed a
waiver pursuant to section 6 of the Act
of July 23, 1955 (69 Stat. 367), or unless
pursuant to a proceeding under Section
5 of that Act, the claimant has failed
to file a verified statement or has
failed to establish the validity and ef-
fectiveness of his asserted rights.

(4) Timber on lands identified in land
management plans as not suited for
timber production, except that salvage
sales or sales necessitated to protect
other multiple-use values may be
made.

(b) The cutting of timber on mining
claims shall be conducted in such man-
ner as not to endanger or materially
interfere with prospecting, mining or
processing operations.

(c) Timber on an unpatented claim to
which the United States does not oth-
erwise have disposal rights may be dis-
posed of with the written consent of
the claimant, or, in emergencies with-
out the consent of the claimant.

(d) Timber on an unpatented claim
may be cut by the claimant only for
the actual development of the claim or
for uses consistent with the purposes
for which the claim was entered. Any
severance or removal of timber, other
than severance or removal to provide
clearance, shall be in accordance with
plan of operations required by Part 252
of this chapter, and with sound prin-
ciples of forest management.

(e) With prior approval by the Re-
gional Forester, timber on lands under
option by the United States or on of-
fered lands included in an approved
land exchange agreement may be sold.
Before the sale is made, a cooperative
agreement must be made with the
owner of the land authorizing the For-
est Service to conduct the sale and pro-
viding for return of stumpage receipts
to the owner if title to the land is not
accepted by the United States.

(f) With prior approval by the Re-
gional Forester, cutting of exchange
timber described in §223.4 may be au-
thorized in advance of the acceptance
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of title to the non-Federal land offered
in exchange.

Subpart B—Timber Sale Contracts
CONTRACT CONDITIONS AND PROVISIONS

§223.30 Consistency with plans, envi-
ronmental standards, and other
management requirements.

The approving officer will insure that
each timber sale contract, permit or
other authorized form of National For-
est timber disposal is consistent with
applicable land and resource manage-
ment plans and environmental quality
standards and includes, as appropriate,
requirements for:

(a) Fire protection and suppression;

(b) Protection of residual timber;

(c) Regeneration of timber as may be
made necessary by harvesting oper-
ations;

(d) Minimizing increases in soil ero-
sion;

(e) Providing favorable conditions of
water flow and quality;

(f) Utilization of the timber resource
to provide for the optimum practical
use of the wood material as may be ob-
tained with available technology, con-
sidering opportunities to promote more
efficient wood wutilization, regional
conditions and species characteristics;

(g) Reduction of the likelihood of loss
to destructive agencies; and

(h) Minimizing adverse effects on, or
providing protection for and enhancing
other National Forest resources, uses
and improvements.

§223.31 Duration of contracts.

Sale contracts shall not exceed 10
years in duration, unless there is a
finding by the Chief, Forest Service,
that better utilization of the various
forest resources (consistent with the
provisions of the Multiple-Use Sus-
tained-Yield Act of 1960) will result.

§223.32 Timber sale operating plan.

Sale contracts with a term of 2 years
or more shall provide for the filing of
an operating plan as soon as prac-
ticable after execution of the contract,
such plan shall be a part of the con-
tract. The plan of operation shall be
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general in nature, outlining the ex-
pected timing and order of sale devel-
opment, including such major oper-
ations as road construction, felling and
removal of timber, distribution of tim-
ber, and contractual requirements for
erosion prevention and slash disposal.
The plan of operation and revisions
thereto shall be subject to concurrence
by the Forest Service.

§223.33 Redetermination of stumpage
rates and deposits.

Sale contracts exceeding 7 years in
duration, and those of shorter duration
to the extent found desirable by the ap-
proving officer, will provide for the re-
determination of rates for stumpage
and for required deposits at intervals of
not more than 5 years, exclusive of any
period allowed for the construction of
improvements.

§223.34 Advance payment.

Sale contracts shall provide that
timber and forest products be paid for
in advance of cutting, unless the con-
tract authorizes the purchaser to fur-
nish a payment guarantee satisfactory
to the Forest Service. Advance pay-
ments found to be in excess of amounts
due the United States shall be refunded
to the current holder of the contract or
to successors in interest. (90 Stat. 2959;
16 U.S.C. 472a.)

[43 FR 38008, Aug. 25, 1978. Redesignated at 49
FR 2761, Jan. 23, 1984]

§223.35

Timber sale contracts may require
the purchaser to furnish a performance
bond for satisfactory compliance with
its terms.

Performance bond.

§223.36 Volume determination.

(a) Timber sale contracts may pro-
vide for volume determination by scal-
ing, measuring, weighing, or counting
the logs or other products, or by meas-
uring the trees before cutting. If the
contract or permit provides for the de-
termination of volume by tree meas-
urement and the timber has been paid
for, the marking or otherwise desig-
nating of the tree authorizes cutting
and removal. Otherwise no timber cut
under any contract shall be removed
from the place designated until it has
been scaled, measured or counted as
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provided in the timber sale contract,
unless such removal is specifically au-
thorized in the contract.

(b) National Forest timber sold on
board foot scale shall be scaled by the
Scribner Decimal C Log Rule, or if the
advertisement and contract or permit
so state, by the International Ya-inch
log rule or by the International Y4-inch
Decimal log rule. National Forest tim-
ber may also be sold by the cubic vol-
ume rule or by cords, each as used by
the Forest Service.

§223.37 Revegetation of
roads.

temporary

Timber sale contracts, permits and
other documents authorizing the cut-
ting or removal of timber or forest
products shall require the purchaser to
treat temporary roads constructed or
used thereunder so as to permit the re-
establishment by artificial or natural
means, or vegetative cover on the road-
way and areas where the vegetative
cover was disturbed by the construc-
tion or use of the road, as necessary to
minimize erosion from the disturbed
area. Such treatment shall be designed
to reestablish vegetative cover as soon
as practicable, but at least within 10
years after the termination of the con-
tract.

§223.38 Standards for road design and
construction.

Road construction authorized under
timber sale contracts, permits and
other documents authorizing the cut-
ting or removal of timber or forest
products shall be designed to standards
appropriate for the intended uses, con-
sidering safety, cost of transportation,
and impacts on land and resources. If
the sale contract provides for road de-
sign standards in excess of those need-
ed for the harvest and removal of tim-
ber from that sale, including measures
to protect adjacent resource values,
provision shall be made in the contract
for compensating the purchaser for the
additional costs, unless the purchaser
elects Government construction under
section 14(i) of the National Forest
Management Act of 1976.
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§223.39 [Reserved]

§223.40 Cancellation for environ-
mental protection or inconsistency
with plans.

Timber sale contracts, permits, and
other such instruments, authorizing
the harvesting of trees or other forest
products, with terms of longer than 2
years, shall provide for cancellation in
order to prevent serious environmental
damage or when they are significantly
inconsistent with land management
plans adopted or revised in accordance
with section 6 of the Forest and Range-
land Renewable Resources Planning
Act of 1974, as amended. Such provision
shall provide for reasonable compensa-
tion to the purchaser for unrecovered
costs incurred under the contract and
for the difference between the current
contract value and the average value of
comparable National Forest timber
sold during the preceding 6-month pe-
riod.

§223.41 Payment when purchaser
elects government road construc-
tion.

Each contract having a provision for
construction of specified roads with
total estimated construction costs of
$50,000 or more shall include a provi-
sion to ensure that if the purchaser
elects government road construction,
the purchaser shall pay, in addition to
the price paid for the timber or other
forest products, an amount equal to
the estimated cost of the roads.

[71 FR 11510, Mar. 8, 2006]

§223.42 Transfer of effective

chaser credits.

The Forest Service may permit
transfer of unused effective purchaser
credit earned after December 16, 1975,
from one timber sale account to an-
other timber sale account of the same
purchaser within the same National
Forest, provided the sale contracts pro-
vide procedures for the use of pur-
chaser credit. Approval for transfer
shall not be granted for amounts need-
ed to satisfy unfulfilled payment obli-
gations or claims for damages due the
United States. Purchaser credit trans-
ferred under this paragraph is subject

pur-

§223.44

to such additional restrictions as may
be necessary for its orderly use.

(Pub. L. 94-154, 89 Stat. 823 (16 U.S.C. 535)

[42 FR 63777, Dec. 20, 1977. Redesignated at 49
FR 2761, Jan. 23, 1984]

§223.43 Limitation on amounts of
transferred purchaser credit.

(a) The amount of purchaser credit
which may be transferred into a given
sale shall be limited to the difference
between remaining current contract
value and the total of:

(1) Remaining base rate value needs,

(2) Salvage sale fund needs plus sale
area improvement needs in excess of
base rate value needs, and

(3) Total purchaser credit limit on
the given sale.

(b) This calculation shall be made as
of the date of sale award for sales made
on or after January 1, 1978. For sales
made prior to January 1, 1978, the cal-
culation shall be made as of December
31, 1977, except that if the amount ac-
tually transferred in as of December 31,
1977, exceeds the calculated limit, the
actual transfers as of that date shall be
the established limit. Purchaser credit
earned on a sale and subsequently
transferred out may be replaced with-
out regard to the transfer in limit. Sale
area improvement needs shall be based
on the original sale area betterment
plan or revisions thereto approved
prior to July 1, 1976. Salvage sale fund
needs shall be based on the original sal-
vage sale fund plan.

(Pub. L. 94-154, 89 Stat. 823 (16 U.S.C. 535)

[42 FR 63777, Dec. 20, 1977. Redesignated at 49
FR 2761, Jan. 23, 1984]

§223.44 Collection rights on contracts
involved in transfer of purchase
credit.

To assure protection of the United
States in connection with the imple-
mentation of this regulation, contract
provisions shall not prevent the Forest
Service from carrying out collection
rights, authorized by the Federal
Claims Collection Act of 1966 (80 Stat.
309), between contracts involved in the
transfer of purchaser credit. Such
claims against the contract receiving
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the transferred purchaser credit shall
be limited to the amount transferred.

(Pub. L. 94-154, 89 Stat. 823 (16 U.S.C. 535)

[42 FR 63777, Dec. 20, 1977. Redesignated at 49
FR 2761, Jan. 23, 1984]

§223.45 Definitions applicable to
transfer of purchaser credit.

As used in §§223.42 and 223.43, the
term Purchaser includes any single in-
dividual, corporation, company, firm,
partnership, joint venture, or other
business entity or the successor in in-
terest of any of the foregoing business
entities having timber sale contracts
on the same National Forest. The term
National Forest shall be considered as a
unit of the National Forest System, re-
gardless of how it was established,
which maintains a separate identity
with respect to the distribution of re-
ceipts earned thereon to the States and
counties. The term Effective Purchaser
Credit means unused purchaser credit
which does not exceed current contract
value minus base rate value. The term
base rate value is the sum of the prod-
ucts of base rates and estimated re-
maining unscaled (unreported on tree
measurement contracts) volumes by
species of timber included in a timber
sale contract.

(Pub. L. 94-154, 89 Stat. 823 (16 U.S.C. 535)

[42 FR 63777, Dec. 20, 1977. Redesignated at 49
FR 2761, Jan. 23, 1984]

§223.46 Adjustment of contract termi-
nation date.

Timber sale contracts may provide
for adjustment of the termination date
to provide additional time to com-
pensate for delays in road construction
and timber removal due to those causes
beyond the purchaser’s control, which
may include but are not limited to acts
of God, acts of the public enemy, acts
of the Government, labor disputes,
fires, insurrections or floods.

§223.47 Date of completion of perma-
nent road construction.

(a) The date of completion of perma-
nent road construction obligations as
set forth in the Notice of Sale shall be
incorporated into the timber sale con-
tract.
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(b) This date is applicable to con-
struction by both the Forest Service
and the timber purchaser.

(c) The date is not applicable to roads
not needed by the purchaser for timber
removal.

(d) The date for completion may be
revised, if additional time is needed,
under guidelines provided by the Chief,
Forest Service, including but not lim-
ited to (1) default of contractors or (2)
design changes, physical changes, or
catastrophic damages which neces-
sitate modification of specified road
construction work.

(e) If Forest Service failure to per-
form results in delay in road comple-
tion, the termination date shall be ad-
justed in accordance with the contract
term adjustment provisions of the tim-
ber sale contract. If there is substan-
tial delay in performance by the Forest
Service, the contract shall provide that
rates of payment may be redetermined,
at the request of the purchaser, in ac-
cordance with guidelines established
by the Chief, Forest Service.

(f) If the purchaser retains responsi-
bility for road construction, the date of
completion for permanent roads may
be modified to conform to the approved
plan of operation.

§223.48 Restrictions on export and
substitution of unprocessed timber.

(a) Contracts for the sale of unproc-
essed timber from National Forest Sys-
tem lands located west of the 100th me-
ridian in the contiguous 48 States and
Alaska, awarded before August 20, 1990,
shall include provisions implementing
the Secretary’s timber export and sub-
stitution regulations at subpart D of
this part in effect prior to that data.
Such contracts shall also require pur-
chasers to:

(1) Submit annually, until all unproc-
essed timber is accounted for, a cer-
tified report on the disposition of any
unprocessed timber harvested from the
sale including a description of unproc-
essed timber which is sold, exchanged
or otherwise disposed of to another per-
son and a description of the relation-
ship with the other person;

(2) Submit annually, until all unproc-
essed timber from the sale is accounted
for, a certified report on the sale of any
unprocessed timber from private lands
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in the tributary area which is exported
or sold for export; and

(3) Maintain records of all such trans-
actions involving unprocessed timber
and to make such records available for
inspection and verification by the For-
est Service for up to three (3) years
after the sale is terminated.

(b) Contracts for the sale of unproc-
essed timber from National Forest Sys-
tem lands located west of the 100th me-
ridian in the contiguous 48 States,
awarded on or after August 20, 1990,
shall include provisions implementing
the requirements of the Forest Re-
sources Conservation and Shortage Re-
lief Act of 1990 (16 U.S.C. 620 et seq.).

(c) The reporting and recordkeeping
procedures in this section constitute
information collection requirements as
defined in 5 CFR part 1320. These re-
quirements have been approved by the
Office of Management and Budget and
assigned clearance number 0596-0021.

[66 FR 65842, Dec. 19, 1991]

§223.49 Downpayments.

(a) For the purposes of this section,
the terms listed in this paragraph shall
have the following meaning:

(1) Total bid value is the sum of the
products obtained by multiplying the
rate the purchaser bid for each species
by the estimated volume listed in the
contract.

(2) Bid premium is the amount in ex-
cess of the advertised value that a pur-
chaser bids for timber offered.

3) Lump sum timber sales are
premeasured sales where the entire
value of the sale is paid in one payment
at time of release for cutting.

(4) Affiliate. Concerns or individuals
are affiliates if directly or indirectly,
either one controls or has the power to
control the other, or a third party con-
trols or has the power to control both.
In determining whether or not affili-
ation exists, the Forest Service shall
consider all appropriate factors, in-
cluding, but not limited to, common
ownership, common management, and
contractual relationships.

(b) Timber sale contracts shall in-
clude provisions that require pur-
chasers to make a downpayment in
cash at the time a timber sale contract
is executed, except that a downpay-
ment is not required for stewardship
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contracts unless the contracting officer
determines that a downpayment is
needed to ensure the government’s fi-
nancial security.

(¢) The minimum downpayment shall
be equivalent to 10 percent of the total
advertised value of each sale, plus 20
percent of the bid premium, except in
those geographic areas where the Chief
of the Forest Service determines that
it is necessary to increase the amount
of the downpayment in order to deter
speculation. The amount of the down-
payment shall be redetermined when
contract rates for timber are redeter-
mined under the terms of the contract
for environmental modification; cata-
strophic damage; market change; or an
emergency rate redetermination. For
the purpose of recalculating the min-
imum downpayment, total advertised
value shall be replaced with total rede-
termined value.

(d) A purchaser cannot apply the
amount deposited as a downpayment to
cover other obligations due on that
sale until:

(1) On scaled sales, stumpage value
representing 25 percent of the total bid
value of the sale has been charged and
paid for, or the estimated value of
unscaled timber is equal to or less than
the amount of the downpayment; or

(2) On tree measurement sales,
stumpage value representing 25 percent
of the total bid value of the sale is
shown on the timber sale statement of
account to have been cut, removed, and
paid for, or the estimated value of tim-
ber remaining to be cut, removed and
paid for as shown on the timber sale
statement of account is equal to or less
than the amount of the downpayment.
On lump sum sales, the downpayment
amount may be applied to payment for
release of the single payment unit.

(e) A purchaser or any affiliate of
that purchaser awarded a Forest Serv-
ice timber sale contract must meet the
additional downpayment requirements
of paragraph (g) of this section under
the following circumstances:

(1) The purchaser or its affiliate after
September 29, 1988, has failed to per-
form in accordance with the terms of a
Forest Service or Bureau of Land Man-
agement timber sale contract and is
notified by a Contracting Officer that a
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contract has expired uncompleted or is
terminated for cause; and

(2) The estimated value of the
unscaled timber on scaled sales, or the
estimated value of the timber out-
standing on tree measurement sales,
included in those terminated or expired
contracts exceeds $100,000; and

(3) Unpaid damages claimed by the
Government remain outstanding prior
to award of the new sale at issue and
corrective action has not been taken to
avoid future deficient performance.

(f) A subsequent final determination
by the Contracting Officer or by a
court of competent jurisdiction that a
contract was improperly classified
under the criteria in paragraph (e) of
this section will result in the refund or
credit of any unobligated portion of the
amount of downpayment exceeding
that required by paragraphs (c) and (d)
of this section and the limitations of
paragraph (h) of this section on appli-
cation of downpayment shall no longer
apply.

(g) Notwithstanding the provisions of
paragraphs (¢) and (d) of this section, a
purchaser meeting the criteria of para-
graph (e) of this section must make a
minimum downpayment equal to 20
percent of the total advertised value of
that sale, plus 40 percent of the total
bid premium. This higher downpay-
ment requirement applies throughout
the National Forest System, except in
those areas where the Chief of the For-
est Service determines, before adver-
tisement of the sale, that another
downpayment rate is mnecessary to
achieve the management objectives of
the National Forest System. The
amount of the downpayment shall be
redetermined in accordance with this
paragraph when contract rates for tim-
ber are redetermined under the terms
of the contract for environmental
modification; catastrophic damage;
market change; or an emergency rate
redetermination. For the purpose of re-
determining the downpayment, total
advertised value shall be replaced with
total redetermined value.

(h) A purchaser subject to the addi-
tional downpayment requirements of
paragraph (g) of this section cannot
apply the amount deposited as a down-
payment to other uses until:
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(1) On scaled sales, the estimated
value of the unscaled timber is equal to
or less than the amount of the down-
payment; or

(2) On tree measurement sales, the
estimated value remaining to be cut
and removed as shown on the timber
sale statement of account is equal to or
less than the amount of the downpay-
ment.

(i) For the purpose of releasing funds
deposited as downpayment by a pur-
chaser subject to paragraph (f) of this
section, the Forest Service shall com-
pute the estimated value of timber as
follows:

(1) On scaled sales, the estimated
value of the unscaled timber is the sum
of the products obtained by multi-
plying the current contract rate for
each species by the difference between
the advertised volume and the volume
that has been scaled of that species.

(2) On tree measurement sales, the
estimated value of the timber out-
standing (i.e., not shown on the timber
sale statement of account as cut and
removed) is the sum of the products ob-
tained by multiplying the current con-
tract rate for each species by the dif-
ference between the advertised volume
and the volume that has been shown on
the timber sale statement to have been
cut and removed of the species. The
current contract rate for each species
is that specified in the Forest Service
timber sale contract.

(j) In order to deter speculation, the
Chief of the Forest Service may in-
crease the period for retention of the
downpayment and/or preclude tem-
porary reduction of the downpayment
under paragraphs (k)(2) and (k)3) of
this section for future contracts sub-
ject to such criteria as the Chief may
adopt after giving the public notice and
opportunity to comment.

(k) The Forest Service may tempo-
rarily reduce the downpayment when a
purchaser’s scheduled operations are
delayed, interrupted, or extended for 30
or more consecutive days for any of the
following reasons:

(1) Forest Service requests or orders
purchaser to delay or interrupt oper-
ations for reasons other than breach;

(2) A contract term addition pursu-
ant to purchaser shifting operations to
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a sale designated by the Forest Service
as in urgent need of harvesting; or

(3) An extension of the contract term
authorized upon a determination of
substantial overriding public interest,
including a market-related contract
term addition, or an urgent removal
contract term extension under 36 CFR
223.53.

(1) When purchaser is not cutting or
removing timber under contract during
a qualifying period of delay, interrup-
tion, or extension listed in paragraph
(k) of this section, the downpayment
may be reduced to $1000 or 2 percent of
the downpayment amount stated in the
contract, whichever is greater. The
purchaser must restore the downpay-
ment to the full amount stated in the
contract within 15 days from receipt of
the bill for collection and written no-
tice from the contracting officer that
the basis for temporarily reducing the
downpayment no longer exists. Pur-
chaser shall not cut or remove timber
on a contract where the downpayment
has been temporarily reduced until the
downpayment amount stated in the
contract is fully restored.

[74 FR 40743, Aug. 13, 2009]

§223.50 Periodic payments.

(a) For the purposes of this section,
the following terms have the meaning
given:

(1) Total contract value is the product
of the estimated volume of the sale
multiplied by the rates bid by the pur-
chaser. Total contract value excludes
required deposits and is determined at
bid date.

(2) Current contract value is the sum
of the products of the current contract
rates and, in a scaled sale, estimated
remaining unscaled volume or, in a
tree measurement sale, the estimated
remaining quantities by species of in-
cluded timber meeting utilization
standards.

(3) Normal operating season is the pe-
riod so specified in a timber sale con-
tract.

4) Periodic payment(s) is/are
amount(s) specified in a timber sale
contract that a purchaser must pay by
the periodic payment determination
date(s) unless reduced by amounts paid
as stumpage for volume removed.
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(5) A periodic payment determination
date is a date specified in a timber sale
contract upon which the Forest Service
will compare the payments made by
the timber sale purchaser for timber
charges (stumpage), exclusive of re-
quired deposits, with the periodic pay-
ment amount required as of that date
in the contract.

(b) Except for lump sum sales, each
timber sale contract of more than one
full normal operating season shall pro-
vide for periodic payments. The num-
ber of periodic payments required will
be dependent upon the number of nor-
mal operating seasons within the con-
tract, but shall not exceed two such
payments during the course of the con-
tract. Periodic payments must be made
by the periodic payment determination
date, except that the amount of the
periodic payment shall be reduced to
the extent that timber has been re-
moved and paid for by the periodic pay-
ment determination date. Should the
payment fall due on a date other than
normal billing dates, the contract shall
provide that the payment date will be
extended to coincide with the next tim-
ber sale statement of account billing
date.

(1) At a minimum, each such con-
tract shall require an initial periodic
payment at the midpoint between the
specified road completion date and the
termination date. If there is no road
construction requirement, payment
shall be due at the midpoint between
award date and the termination date.

(2) Contracts exceeding 2 full oper-
ating seasons shall require an addi-
tional periodic payment to be due no
later than the midpoint of the last nor-
mal operating season or 12 months
from the initial periodic payment
whichever date is first.

(3) Notwithstanding this paragraph
(b), periodic payments are not required
for stewardship contracts unless the
contracting officer determines that
periodic payments are needed to ensure
the Government’s financial security.

(c) Each timber sale contract shall
require the initial periodic payment to
equal 35 percent of the total contract
value or 50 percent of the bid premium,
whichever is greater. The amount of
this periodic payment will be reduced

123



§223.51

if the payment would result in the pur-
chaser’s credit balance for timber
charges exceeding the current contract
value.

(d) Where an additional periodic pay-
ment is required by the timber sale
contract, this payment will equal 75
percent of the total contract value.
The amount of this periodic payment
will be reduced if the payment would
result in the purchaser’s credit balance
for timber charges exceeding the cur-
rent contract value.

(e) Dates for determining future peri-
odic payments shall be adjusted as fol-
lows:

(1) When contract term adjustments
are granted under §223.46,

(2) When market-related contract
term additions are granted under
§223.52,

(3) When urgent removal extensions
are granted under §223.53, or

(4) When extensions in the substan-
tial overriding public interest are
granted under §223.115(b). Periodic pay-
ment determination dates shall not be
adjusted when a contract term exten-
sion is granted under the general au-
thority of §223.115(a).

(f) The amount of any periodic pay-
ment(s) not yet reached shall be re-
vised when rates are redetermined
under the contract. The revised peri-
odic payment amounts shall be based
on a recalculated total contract value
using the same procedures described in
(¢) and (d) of this section. The recal-
culated total contract value is the cur-
rent contract value following the rate
redetermination plus:

(1) The total value of timber scaled
prior to establishing redetermined
rates in a scaled sale; or

(2) The total value of timber shown
on the timber sale statement of ac-
count as having been cut, removed and
paid for.

[66 FR 36104, July 31, 1991, as amended at 56
FR 55822, Oct. 30, 1991; 67 FR 70169, Nov. 21,
2002; 74 FR 40744, Aug. 13, 2009]

§223.51 Bid monitoring.

Each Regional Forester shall mon-
itor bidding patterns on timber sales to
determine if speculative bidding is oc-
curring or if Purchasers are bidding in
such a way that they would be unable
to perform their obligations under the
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timber sale contract. A Regional For-
ester shall propose to the Chief changes
in service wide timber sale procedures,
as they appear necessary, to discourage
speculative bidding.

[50 FR 41500, Oct. 11, 1985]

§223.52 Market-related contract term
additions.

(a) Contract provision. (1) Except as
provided in paragraph (a)(3) of this sec-
tion, each timber sale contract exceed-
ing 1 year in length shall contain a pro-
vision for the addition of time to the
contract term, under the following con-
ditions:

(i) The Chief of the Forest Service
has determined that adverse wood
products market conditions have re-
sulted in a drastic reduction in wood
product prices applicable to the sale;
and

(ii) The purchaser makes a written
request for additional time to perform
the contract.

(2) The contract term addition provi-
sion of the contract must specify the
index to be applied to each sale. The
Forest Supervisor shall determine and
select from paragraph (b) of this sec-
tion, the index to be used for each sale
based on the species and product char-
acteristics, by volume, being harvested
on the sale. The index specified shall
represent more than one-half of the ad-
vertised volume. If none of the indices
in paragraph (b) of this section rep-
resent more than one-half of the adver-
tised volume, the index specified shall
represent the species product combina-
tion representing the highest percent-
age of volume for which there is an
index. When the Forest Supervisor de-
termines that the species and potential
product characteristics are such that
more than one index could be used, the
prospectus will state that the Con-
tracting Officer may, upon the pur-
chaser’s written request, select an al-
ternative index from paragraph (b) of
this section, and may modify the con-
tract by mutual agreement, at time of
contract execution, to include an alter-
native index that the Contracting Offi-
cer has determined represents the high-
est percentage of products the pur-
chaser intends to produce or have pro-
duced from the sale. Purchasers seek-
ing a change of index at time of award
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must substantiate the need for an al-
ternative index by providing the Con-
tracting Officer with a written request
that includes a list of products by vol-
ume the purchaser intends to produce
or expects will be produced from the
timber on that sale. In the event a mu-
tual agreement to modify a contract to
include an alternative index is not
reached at time of contract execution,
the index specified in the sample con-
tract shall apply.

(3) A market-related contract term
addition provision shall not be included
in contracts where the primary man-
agement objective requires prompt re-
moval of the timber, such as, timber is
subject to rapid deterioration, timber
is in a wildland-urban interface area,
or hazard trees adjacent to developed
sites.

(b) Determination of drastic wood prod-
uct price reductions. (1) The Forest Serv-
ice shall monitor and use Producer
Price Indices, as prepared by the De-
partment of Labor, Bureau of Labor
Statistics (BLS), adjusted to a con-
stant dollar base, to determine if mar-
ket-related contract term additions are
warranted.

(i) The Forest Service shall monitor
and use only the following indices:

L Index
BLS producer price index series Index code
Hardwood Lumber ................. Commodity ... 0812
Softwood Lumber . | Commodity ... 0811
Wood Chips Industry .......... 3211135

(ii) Preliminary index values will be
revised when final index values become
available, however, determination of a
qualifying quarter will not be revised
when final index values become avail-
able.

(2) For PPI index codes 0811 and 0812,
the Chief of the Forest Service shall
determine that a drastic reduction in
wood prices has occurred when, for any
2 or more consecutive qualifying quar-
ters, the applicable adjusted price
index is less than 88.5 percent of the av-
erage of such index for the 4 highest of
the 8 calendar quarters immediately
prior to the qualifying quarter. A
qualifying quarter is a quarter, fol-
lowing the contract award date, where
the applicable adjusted index is more
than 11.5 percent below the average of
such index for the 4 highest of the pre-
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vious 8 calendar quarters. For PPI
index code 3211135, the Chief of the For-
est Service shall determine that a dras-
tic reduction in wood prices has oc-
curred when, for any 2 or more con-
secutive qualifying quarters, the ad-
justed price index is less than 85 per-
cent of the average of such index for
the 4 highest of the 8 calendar quarters
immediately prior to the qualifying
quarter. A qualifying quarter is a quar-
ter, following the contract award date,
where the adjusted index is more than
15 percent below the average of such
index for the 4 highest of the previous
eight calendar quarters. Qualifying
quarter determinations will be made
using the Producer Price Indices for
the months of March, June, September,
and December.

(3) A determination, made pursuant
to paragraph (b)(2) of this section, that
a drastic reduction in wood product
prices has occurred, shall constitute a
finding that the substantial overriding
public interest justifies the contract
term addition.

(c) Granting market-related contract
term additions. When the Chief of the
Forest Service determines, pursuant to
this section, that a drastic reduction in
wood product prices has occurred, the
Forest Service is to notify affected
timber sale purchasers. For any con-
tract which has been awarded and has
not been terminated, the Forest Serv-
ice, upon a purchaser’s written request,
will add 1 year to the contract’s terms,
except as provided in paragraphs (c)(1)
through (4) of this section. This 1-year
addition includes time outside of the
normal operating season.

(1) Additional contract time may not
be granted for those portions of the
contract:

(i) With a required completion date;

(ii) Where the Forest Service deter-
mines that the timber is in need of ur-
gent removal;

(iii) Where timber deterioration or
resource damage may result from
delay; or

(iv) Where included timber is des-
ignated by diameter and delay may
change the treatment as a result of
trees growing into or out of the speci-
fied diameter range(s).

(2) For each additional consecutive
quarter in which a contract qualifies
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for market-related contract term addi-
tion, the Forest Service will, upon the
purchaser’s written request, add an ad-
ditional 3 months during the normal
operating season to the contract, ex-
cept that no single 3-month addition
shall extend the term of a contract by
more than 1 year.

(3) No more than 3 years shall be
added to a contract’s term by market-
related contract term addition unless
the following conditions are met:

(i) The sale was awarded after De-
cember 31, 2006;

(ii) A drastic reduction in wood prod-
uct prices occurred in at least ten of
twelve consecutive quarters during the
contract term, but not including the
quarter in which the contract was
awarded; and

(4) For each qualifying quarter meet-
ing the criteria in paragraph (c)(3)(ii)
of this section, the Forest Service will,
upon the purchaser’s written request,
add an additional 3 months during the
normal operating season to the con-
tract, except no single 3-month addi-
tion shall extend the term of a con-
tract by more than 1 year.

(5) In no event shall a revised con-
tract term exceed 10 years as a result
of market-related contract term addi-
tion.

(d) Recalculation of periodic payments.
Where a contract is lengthened as a re-
sult of market conditions, any subse-
quent periodic payment dates shall be
delayed 1 month for each month added
to the contract’s term.

[63 FR 24114, May 1, 1998, as amended at 70
FR 37269, June 29, 2005; 71 FR 3411, Jan. 23,
2006; 73 FR 65551, Nov. 4, 2008]

§223.53 Urgent removal contract ex-
tensions.

(a) Finding. There is substantial,
overriding public interest in extending
National Forest System timber sale
contracts for undamaged (green) tim-
ber not requiring expeditious removal
in order to facilitate the rapid harvest
of catastrophically damaged timber re-
quiring expeditious removal on private
or other non-National Forest System
lands. Such an extension may be grant-
ed when a specific catastrophic event
beyond the control of the landowner
occurs on non-National Forest System
lands that poses a threat to general
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forest health, public safety, and prop-
erty. Catastrophic events include, but
are not limited to, severe wildfire,
wind, floods, insects and disease infes-
tation, and drought.

(b) Regional Forester determination. If
the Regional Forester determines that
adequate cause for urgent removal ex-
tensions exists, Contracting Officers
may extend National Forest System
timber sale contracts, up to a max-
imum of 1 year, for the estimated
amount of time required to harvest and
process the damaged timber on non-Na-
tional Forest System lands. Con-
tracting Officers may grant urgent re-
moval extensions only when the Re-
gional Forester verifies in writing that:

(1) A specific catastrophe occurred
for which urgent removal extensions
should be granted;

(2) The manufacturing facilities or
logging equipment capacity available
to purchasers are insufficient to pro-
vide for both the rapid harvest of dam-
aged non-National Forest System tim-
ber in need of expeditious removal and
the continued harvest of undamaged
(green) timber under contract with the
Forest Service; and

(3) Failure to harvest the damaged
non-National Forest System timber
promptly could result in the following:

(i) Pose a threat to public safety,

(ii) Create a threat of an insect or
disease epidemic to National Forest
System or other lands or resources, or

(iii) Significant private or other pub-
lic resource loss.

(¢c) Purchaser request. To obtain an ur-
gent removal extension on a National
Forest System timber sale contract, a
purchaser must make a written request
to the Contracting Officer, which in-
cludes the following:

(1) An explanation of why the harvest
of undamaged (green) National Forest
System timber within the term of the
existing National Forest System con-
tract(s) will prevent or otherwise im-
pede the removal of damaged non-Na-
tional Forest System timber in need of
expeditious removal; and

(2) Documentation that the manufac-
turing facilities or logging equipment
capacity available to a purchaser
would be insufficient to provide for
both the rapid salvage of damaged non-
National Forest System timber in need
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of expeditious removal and continued
harvest of undamaged (green) National
Forest System timber under contract
with the Forest Service.

(d) Contracting Officer determination.
To grant an urgent removal extension,
the timber sale Contracting Officer
must verify the following:

(1) That it is 1likely that the
undamaged (green) timber from Na-
tional Forest System land would be de-
livered to the same manufacturing fa-
cilities as are needed to process the
damaged non-National Forest System
timber or the National Forest System
timber sale contract would require the
use of the same logging equipment as is
needed to remove the damaged non-Na-
tional Forest System timber from the
area affected by the catastrophe;

(2) That extension of the National
Forest System contract will not be in-
jurious to the United States and will
protect, to the extent possible, the
health of the National Forest System
lands, including:

(i) That urgent removal extension
does not adversely affect other re-
source management objectives to be
implemented by the National Forest
System timber sale being extended;
and

(ii) That the National Forest System
timber sale contract to be extended is
not a sale containing damaged, dead, or
dying timber subject to rapid deterio-
ration.

(3) That the purchaser has not been
granted a previous urgent removal ex-
tension on the same National Forest
System timber sale contract based on
the current catastrophic event. Subse-
quent urgent removal extensions may
be granted if there are subsequent Re-
gional Forester determinations on
other catastrophic events.

(4) That the revised National Forest
System timber sale contract term will
not exceed 10 years from the date the
National Forest System contract was
awarded; and

(6) That the purchaser is not in
breach of the National Forest System
contract, and all work items, pay-
ments, and deposits are current.

(e) Execution of contract extension. An
urgent removal extension of a National
Forest System timber sale contract is
executed through a mutual agreement
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contract modification pursuant to
§223.112, which must include specific
contract provisions. An agreement to
modify a contract must identify the
specific provision(s) of the contract
being modified and must include the
requirement that purchasers make
cash payment to cover the costs of re-
marking timber on the sale area or re-
establishing cutting unit boundaries if
the Contracting Officer determines
such work is necessary.

(f) Information collection. The infor-
mation required of a purchaser to re-
quest an extension of an National For-
est System timber sale contract, as
outlined in paragraph (c) of this sec-
tion, to facilitate expeditious removal
of timber from non-National Forest
System lands constitutes an informa-
tion collection requirement as defined
in 5 CFR Part 1320 and has been as-
signed Office of Management and Budg-
et control number 0596-0167.

[67 FR 70169, Nov. 21, 2002, as amended at 69
FR 33, Jan. 2, 2004]

APPRAISAL AND PRICING

§223.60 Determining fair market

value.

The objective of Forest Service tim-
ber appraisals is to determine fair mar-
ket value. Fair market value is esti-
mated by such methods as are author-
ized by the Chief, Forest Service,
through issuance of agency directives
(36 CFR 200.4). Valid methods to deter-
mine fair market value include, but are
not limited to, transaction evidence
appraisals, analytical appraisals, com-
parison appraisals, and independent es-
timates based on average investments.
Pertinent factors affecting market
value also considered include, but are
not limited to, prices paid and valu-
ations established for comparable tim-
ber, selling value of products produced,
estimated operating costs, operating
difficulties, and quality of timber. Con-
siderations and valuations may recog-
nize and adjust for factors which are
not normal market influences.

[61 FR 5685, Feb. 14, 1996]
§223.61 Establishing minimum stump-
age rates.

The Chief, Forest Service, shall es-
tablish minimum stumpage rates, i.e.,
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“‘base rates,” for species and products
on individual National Forests, or
groups of National Forests. Timber
shall be sold for appraised value or
minimum stumpage rates, whichever is
higher. No timber may be sold or cut
under timber sale contracts for less
than minimum stumpage rates except
to provide for the removal of insect-in-
fested, diseased, dead or distressed tim-
ber or in accordance with contract pro-
visions specifically providing for cata-
strophically-affected timber and inci-
dental amounts of material not meet-
ing utilization standards of the timber
sale contract. For any timber sale of-
fering where deposits are to be required
for reforestation under the Act of June
9, 1930, as amended (46 Stat. 527; 16
U.S.C. 576-576b) which exceed the value
of the established minimum stumpage
rates, the minimum rates may be in-
creased by the approving officer as nec-
essary to the amount of such required
reforestation deposits and a minimum
deposit to the Treasury. Minimum
rates in timber sale contracts will not
be set higher than established min-
imum rates for purposes other than as-
suring adequate funds for reforest-
ation.

§223.62 Timber purchaser road con-
struction credit.

Appraisal may also establish stump-
age value as if unconstructed roads or
other developments needed by the pur-
chaser for removal of the timber were
in place. When timber is appraised and
sold on such basis, purchaser credit for
road construction, not to exceed the es-
timated construction cost of such
roads or other developments specified
in the timber sale contract, shall, when
such construction is accomplished by
purchaser, be deducted from stumpage
payments made by or due from pur-
chaser under the timber sale contract
for other than minimum stumpage
rates and required deposits for slash
disposal and road maintenance. As used
in this section estimated construction
costs means the total cost of con-
structing all permanent roads specified
in the timber sale contract, estimated
as if construction is to be accomplished
by an independent contractor who is
not the timber purchaser. In deter-
mining the purchaser credit amount
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applicable against timber payments,
the estimated construction cost may
be reduced for the effect of differences
in applicable wage rates.

§223.63 Advertised rates.

Timber shall be advertised for sale at
its appraised value. The road construc-
tion cost used to develop appraised
value means the total estimated cost of
constructing all permanent roads spec-
ified in the timber sale contract, esti-
mated as if construction is to be ac-
complished by the timber purchaser.
The advertised rates shall be not less
than minimum stumpage rates, except
that sales of insect-infested, diseased,
dead, or distressed timber may be sold
at less than minimum rates when har-
vest of such timber is necessary to pro-
tect or improve the forest or prevent
waste of usable wood fiber.

[71 FR 11510, Mar. 8, 2006]

§223.64 Appraisal on a lump-sum
value or rate per unit of measure
basis.

Timber may be appraised and sold at
a lump-sum value or at a rate per unit
of measure which rate may be adjusted
during the period of the contract and
as therein specified in accordance with
formulas or other equivalent specifica-
tions for the following reasons:

(a) Variations in lumber or other
product value indices between the price
index base specified in the contract and
the price index actually experienced
during the cutting of the timber;

(b) Variance between advertised rates
and rates redetermined by appraisal at
dates specified in the contract;

(c) Variance between redetermined
rates and rates appropriate for changes
in costs or selling values subsequent to
the rate redetermination which reduce
conversion value to less than such re-
determined rates; and

(d) Substantial loss of value due to
physical deterioration of green timber
or other physical damage to the sale
area or access to the timber.

§223.65 Appraisal of timber for land
exchange; right-of-way, or other au-
thorized use.

The value of timber in land exchange
or the value of timber required to be
cut for occupancy of a right-of-way or
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other authorized use of National Forest
System land for which payment will be
made is to be determined by the ap-
praisal methods in §223.60 of this part.

[61 FR 48625, Sept. 16, 1996]
§223.66 [Reserved]
ADVERTISEMENT AND BIDS

§223.80 When advertisement is re-
quired.

Except as otherwise provided in this
part each sale in which the appraised
value of the timber or other forest
products exceeds $10,000 will be made
only after advertisement for a period of
30 days or, if in the opinion of the offi-
cer authorizing the sale, the quantity,
value or other conditions justify, a
longer period; and any sale of smaller
appraised value will be advertised or
informal bids solicited from potential
purchasers if, in the judgment of the
officer authorizing the sale, such ac-
tion is deemed advisable.

§223.81 Shorter advertising periods in
emergencies.

In emergency situations where
prompt removal of timber included in a
sale is essential to avoid deterioration
or to minimize the likelihood of the
spread of insects, the approving officer
may authorize shortening the formal
advertising period to not less than 7
days. In other emergency situations, or
for timber sold under 36 CFR 223.2 the
Regional Forester or Chief may author-
ize shortening the formal advertising
period to not less than 7 days.

[44 FR 73029, Dec. 17, 1979. Redesignated at 49
FR 2761, Jan. 23, 1984]

§223.82 Contents of advertisement.

(a) A timber sale advertisement shall
include the following information:

(1) The location and estimated quan-
tities of timber or other forest prod-
ucts offered for sale.

(2) The time and place at which
sealed bids will be opened in public or
at which sealed bids will be opened in
public followed by an oral auction.

(3) A provision asserting the agency’s
right to reject any and all bids.

(4) The place where complete infor-
mation on the offering may be ob-
tained.
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(5) Notice that a prospectus is avail-
able to the public and to interested po-
tential bidders.

(b) For each timber sale which in-
cludes specified road construction with
total estimated construction costs of
$50,000 or more, the advertisement
shall also include:

(1) The total estimated construction
cost of the permanent roads.

(2) A statement extending to small
business concerns qualified for pref-
erential bidding on timber sales, under
the Small Business Act, as amended,
and the regulations issued thereunder,
the option to elect, when submitting a
bid, to have all permanent roads con-
structed by the Forest Service.

(3) Notice that the prospectus re-
ferred to in paragraph (a)(5) of this sec-
tion contains additional information
concerning the options to have all per-
manent roads constructed by the For-
est Service.

(c) When timber or other forest prod-
ucts are offered for preferential bidding
in accordance with the Small Business
Act, as amended, the advertisement
shall state that the offering is set-aside
for competitive bidding by small busi-
ness concerns.

[60 FR 32696, Aug. 14, 1985, as amended at 71
FR 523, Jan. 4, 2006; 71 FR 11510, Mar. 8, 2006]

§223.83 Contents of prospectus.

(a) A timber sale prospectus shall
specify, as a minimum:

(1) The minimum acceptable stump-
age or other unit prices and the
amount or rate of any additional re-
quired deposits.

(2) The amount of bid guarantee
which must accompany each bid.

(3) The amount of cash deposit or
down payment to be made promptly by
the successful bidder.

(4) The location and area of the sale,
including harvest acreage.

(6) The estimated volumes, quality,
size or age class of timber.

(6) A description of special logging
requirements for the sale.

(7) The status of marking at time of
advertisement.

(8) The method of bidding which will
be used.

(9) The contract form to be used.

(10) The estimated deposits for refor-
estation and stand improvement work.
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(11) The contract termination date
and normal operating period.

(12) The date and amount of periodic
payments which are to be made.

(13) The discount of payment rates
for early harvest, if appropriate.

(14) The amount of performance bond
required.

(15) The road standards for specified
roads to be constructed.

(16) The estimated road construction
cost and the estimated public works
construction cost.

(17) For deficit sales:

(i) An estimate of the difference be-
tween fair market value and advertised
value, that is, the amount by which the
advertised value exceeds the appraised
value.

(ii) The amount of Forest Service
funds or materials to be used to offset
the deficit.

(18) Status of financial assistance
available to small business purchasers.

(19) Notification of preferential
award to small business firms and cer-
tification requirements for set-aside
sales.

(20) Notification of log export and
substitution restrictions.

(21) Notification of Equal Employ-
ment Opportunity compliance review
requirements.

(22) General or special information
concerning the sale which are deemed
appropriate to furnish sufficient infor-
mation to prospective purchasers to
warrant further investigation.

(b) For each advertisement which ex-
tends to small concerns the option to
have all permanent roads constructed
by the Forest Service, the prospectus
shall also include:

(1) The road standards applicable to
construction of permanent roads or a
reference to the source of such infor-
mation.

(2) The date of final completion for
all permanent roads.

(3) A statement explaining how the
Forest Service intends to perform road
construction by force account or con-
tract, if the high bidder elects Forest
Service construction.

(4) The maximum period for which
timber sale contract award will be de-
layed while the Forest Service seeks a
satisfactory construction bid. The pe-
riod stated shall not exceed 120 days
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unless the Regional Forester approves
a longer period.

[60 FR 32696, Aug. 14, 1985, as amended at 71
FR 523, Jan. 4, 2006; 71 FR 11510, Mar. 8, 2006]

§223.84 Small business bid form provi-
sions on sales with specified road
construction.

For each sale described in §223.82(b),
the bid form must include provision for
a small business concern:

(a) To elect road construction by the
Forest Service and where such election
is made;

(b) To certify as to small business
status, and

(c) To indicate knowledge—

(1) Of the road construction comple-
tion date,

(2) That the Forest Service expects to
contract for road construction with a
third party,

(3) That the timber sale contract will
not be awarded unless a satisfactory
road construction bid is received or, if
the Forest Service fails to receive such
a bid within a maximum period stated
in the advertisement, the bidder agrees
to perform road construction,

(4) That the Forest Service may ex-
tend the maximum award delay time
by the amount of time needed to con-
firm the bidder’s size status or by any
time in excess of 40 days from timber
sale bid opening needed to begin solici-
tation of construction bids, and

(5) That if the Forest Service extends
the maximum award delay period be-
cause solicitation of the road contract
is delayed, the bidder may withdraw
his bid without penalty.

[42 FR 28252, June 2, 1977. Redesignated at 49
FR 2761, Jan. 23, 1984. Redesignated and
amended at 50 FR 32696, Aug. 14, 1985]
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(a) Forest officers may sell, within
their authorization, without further
advertisement, at not less than ap-
praised value, any timber previously
advertised for competitive bids but not
sold because of lack of bids and any
timber on uncut areas included in a
contract which has been terminated by
abandonment, cancellation, contract
period expiration, or otherwise if such
timber would have been cut under the
contract. This authority shall not be

Noncompetitive sale of timber.
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utilized if there is evidence of competi-
tive interest in the product.

(b) Extraordinary conditions, as pro-
vided for in 16 U.S.C. 472a(d), are de-
fined to include the potential harm to
natural resources, including fish and
wildlife, and related circumstances
arising as a result of the award or re-
lease of timber sale contracts pursuant
to section 2001(k) of Public Law 104-19
(109 Stat. 246). Notwithstanding the
provisions of paragraph (a) of this sec-
tion or any other regulation in this
part, for timber sale contracts that
have been or will be awarded or re-
leased pursuant to section 2001(k) of
Public Law 104-19 (109 Stat. 246), the
Secretary of Agriculture may allow
forest officers to, without advertise-
ment, modify those timber sale con-
tracts by substituting timber from out-
side the sale area specified in the con-
tract for timber within the timber sale
contract area.

(c) Extraordinary conditions, as pro-
vided for in 16 U.S.C. 472a(d), includes
those conditions under which contracts
for the sale or exchange of timber or
other forest products must be sus-
pended, modified, or terminated under
the terms of such contracts to prevent
environmental degradation or resource
damage, or as the result of administra-
tive appeals, litigation, or court orders.
Notwithstanding the provisions of
paragraph (a) of this section or any
other regulation in this part, when
such extraordinary conditions exist on
sales not addressed in paragraph (b) of
this section, the Secretary of Agri-
culture may allow forest officers to,
without advertisement, modify those
contracts by substituting timber or
other forest products from outside the
contract area specified in the contract
for timber or forest products within
the area specified in the contract.
When such extraordinary conditions
exist, the Forest Service and the pur-
chaser shall make good faith efforts to
identify replacement timber or forest
products of similar volume, quality,
value, access, and topography. When
replacement timber or forest products
agreeable to both parties is identified,
the contract will be modified to reflect
the changes associated with the substi-
tution, including a rate redetermina-
tion. Concurrently, both parties will
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sign an agreement waiving any future
claims for damages associated with the
deleted timber or forest products, ex-
cept those specifically provided for
under the contract up to the time of
the modification. If the Forest Service
and the purchaser cannot reach agree-
ment on satisfactory replacement tim-
ber or forest products, or the proper
value of such material, either party
may opt to end the search. Replace-
ment timber or forest products must
come from the same National Forest as
the original contract. The term Na-
tional Forest in this paragraph refers
to an administrative unit headed by a
single Forest Supervisor. Only timber
or forest products for which a decision
authorizing its harvest has been made
and for which any applicable appeals or
objection process has been completed
may be considered for replacement pur-
suant to this paragraph. The value of
replacement timber or forest products
may not exceed the value of the mate-
rial it is replacing by more than
$10,000, as determined by standard For-
est Service appraisal methods.

[61 FR 14621, Apr. 3, 1996, as amended at 71
FR 34826, June 16, 2006; 72 FR 59190, Oct. 19,
2007]

§223.86 Bid restriction on resale of
noncompleted contract.

(a) Except as otherwise provided in
this section, no bid will be considered
in the resale of timber remaining from
any uncompleted timber sale contract
from any person, or from an affiliate of
such person, who failed to complete the
original contract:

(1) Because of termination for pur-
chaser’s branch or; or

(2) Through failure to cut designated
timber on portions of the sale area by
the termination date, unless accept-
ance of such bid is determined to be in
the public interest.

(b) The no bid restriction in the pre-
ceding paragraph:

(1) Shall only apply when 50 percent
or more of the timber included in the
resale is timber remaining from the
uncompleted contract and the resale is
advertised within 3 years of the date
the uncompleted contract terminated;

(2) When imposed because of failure
to cut designated timber on portions of
the sale area by the termination date,
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shall not apply to resales of timber for
which the original contract was award-
ed prior to April 30, 1972, unless the
contract is extended thereafter; and

(3) Shall not apply to:

(i) Resales of timber within a sus-
tained yield unit unless competition
may be invited under the policy state-
ment for the unit,

(ii) Resales of timber on contract
which would ordinarily have been
awarded prior to April 30, 1972, if award
was delayed through no fault of the
purchaser, and

(iii) Resales of timber on contracts
not extended because of environmental
considerations.

(c) Where a third-party agreement
has been approved in accordance with
§223.114; the original purchaser shall
not be affected by this section unless
such purchaser is an affiliate of the
third party.

(d) As used in this section, person in-
cludes any individual, corporation,
company, association, firm, partner-
ship, society, joint stock company, or
other business entity or the successor
in interest of any of the foregoing busi-
ness entities. A person is an affiliate
when either directly or indirectly:

(1) A person controls or has the power
to control the other, or

(2) A third person or persons control
or has the power to control both.

[42 FR 28252, June 2, 1977. Redesignated at 49
FR 2761, Jan. 23, 1984 and 50 FR 32696, Aug. 14,
1985]

§223.87 Requirements of bidders con-
cerning exports.

In order to have a bid considered re-
sponsive for a sale of timber from Na-
tional Forest System lands, each bid-
der must certify that the bidder is eli-
gible to purchase timber from National
Forest System lands consistent with
the Forest Resources Conservation and
Shortage Relief Act of 1990 (16 U.S.C.
620, et seq.) and its implementing regu-
lations at 36 CFR part 223, and that the
bidder’s timber purchase and export ac-
tivities are in compliance with the
timber export and substitution provi-
sions of the Forest Resources Con-
servation and Shortage Relief Act of
1990 (16 U.S.C. 620, et seq.) and its imple-
menting regulations at 36 CFR part 223.

[60 FR 46920, Sept. 8, 1995]
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§223.88 Bidding methods.

(a) Competitive sales of National
Forest timber shall be offered through
either sealed or oral auction bidding.
The method chosen for each sale will:

(1) Insure open and fair competition,

(2) Insure that the Federal Govern-
ment receives not less than fair market
value for the public resource,

(3) Consider the economic stability of
communities whose economies are de-
pendent upon National Forest timber,
and

(4) Be consistent with the objectives
of the National Forest Management
Act of 1976, as amended, and other Fed-
eral Statutes.

(b) As a prerequisite to participation
in an oral auction, bidders shall submit
a written sealed bid at least equal to
the minimum acceptable bid prices
specified in the prospectus. No price
subsequently bid at oral auction shall
be accepted if it is less than the writ-
ten sealed bid.

(c) The Chief, Forest Service, shall
specify the use of sealed bids or a mix
of bidding methods in areas where he
has reasonable belief that collusive
bidding may be occurring or where he
determines that less than normal com-
petitive bidding is occurring.

(d) Sealed bids shall be used for sales
within Federal Sustained Yield Units,
except where the policy statement for
the Unit restricts purchasers of timber
within the Unit from buying National
Forest timber outside the Unit and the
Chief determines that oral bidding will
protect individual communities within
the Unit.

(e) The Chief, Forest Service, may
authorize departures from the require-
ments of paragraphs (¢) and (d) of this
section when he determines that depar-
tures are necessary to protect the pub-
lic interest.

(f) The Chief, Forest Service, may au-
thorize the testing and evaluation of
alternative bidding methods for Na-
tional Forest timber.

[43 FR 21882, May 22, 1978. Redesignated at 49
FR 2761, Jan. 23, 1984. Further redesignated
and amended at 50 FR 32696, Aug. 14, 1985]

§223.89 Relation to other bidders.

Any bidder or applicant for a sale
may be required to furnish a statement
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of his relation to other bidders or oper-
ators, including, if desired by the su-
pervisor or Regional Forester, a cer-
tified statement of stockholders or
members of the firm, and the holders of
bonds, notes or other evidences of in-
debtedness, so far as known, so that
the statement will show the extent of
the interest of each in the bidder or ap-
plicant.

[44 FR 73029, Dec. 17, 1979. Redesignated at 49
FR 2761, Jan. 23, 1984 and 50 FR 32696, Aug. 14,
1985]

AWARD OF CONTRACTS

§223.100 Award to highest bidder.

The sale of advertised timber shall be
awarded to the responsible bidder sub-
mitting the highest bid that conforms
to the conditions of the sale as stated
in the prospectus unless:

(a) Determination is made to reject
all bids.

(b) Two or more bidders, all of whom
meet the requirements, submit equal
bids which are the highest bids, in
which case award may be by the draw-
ing of lots. Equal bids from parties
having direct or indirect common con-
trol or association in logging, proc-
essing or marketing may be consoli-
dated to the extent deemed necessary
by the awarding officer in order to give
to any others who have bid the same
amount an equitable opportunity in
the drawing of lots.

(c) The highest bidder is notoriously
or habitually careless with fire.

(d) Monopoly, injurious to the public
welfare, would result from the control
of large amounts of public or of public
and private timber.

(e) The high bidder has elected Forest
Service road construction in response
to an advertisement extending such an
option, the Forest Service cannot per-
form the construction and in response
to solicitation has not received a satis-
factory bid for such construction with-
in the period stated in the prospectus
and the high timber sale bidder is un-
willing to perform the construction.

[44 FR 73029, Dec. 17, 1979. Redesignated at 49
FR 2761, Jan. 23, 1984, and amended at 50 FR
32696, Aug. 14, 1985; 53 FR 33132, Aug. 30, 1988]

§223.101

§223.101 Determination of purchaser
responsibility.

(a) A Contracting Officer shall not
award a timber sale contract unless
that officer makes an affirmative de-
termination of purchaser responsi-
bility. In the absence of information
clearly indicating that the prospective
purchaser 1is responsible, the Con-
tracting Officer shall conclude that the
prospective purchaser does not qualify
as a responsible purchaser.

(b) To determine a purchaser to be
responsible, a Contracting Officer must
find that:

(1) The purchaser has adequate finan-
cial resources to perform the contract
or the ability to obtain them:;

(2) The purchaser is able to perform
the contract within the contract term
taking into consideration all existing
commercial and governmental business
commitments;

(3) The purchaser has a satisfactory
performance record on timber sale con-
tracts. A prospective purchaser that is
or recently has been seriously deficient
in contract performance shall be pre-
sumed not to be responsible, unless the
Contracting Officer determines that
the circumstances were beyond the
purchaser’s control and were not cre-
ated through improper actions by the
purchaser or affiliate, or that the pur-
chaser has taken appropriate correc-
tive action. Past failure to apply suffi-
cient tenacity and perseverance to per-
form acceptably under a contract is
strong evidence that a purchaser is not
a responsible contractor. The Con-
tracting Officer shall consider the
number of contracts involved and ex-
tent of deficiency of each in making
this evaluation;

(4) The purchaser has a satisfactory
record of integrity and business ethics;

(5) The purchaser has or is able to ob-
tain equipment and supplies suitable
for logging the timber and for meeting
the resource protection provisions of
the contract;

(6) The purchaser is otherwise quali-
fied and eligible to receive an award
under applicable laws and regulations.

(c) If the prospective purchaser is a
small business concern and the Con-
tracting Officer determines that the
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purchaser does not qualify as a respon-
sible purchaser on an otherwise accept-
able bid, the Contracting Officer shall
refer the matter to the Small Business
Administration which will decide
whether or not to issue a Certificate of
Competency.

(d) Affiliated concerns, as defined in
§223.49(a)(b) of this subpart are nor-
mally considered separate entities in
determining whether the concern that
is to perform the contract meets the
applicable standards for responsibility.
However, the Contracting Officer shall
consider an affiliate’s past performance
and integrity when they may adversely
affect the prospective purchaser’s re-
sponsibility.

[63 FR 33132, Aug. 30, 1988]

§223.102 Procedures when sale is not
awarded to highest bidder.

If the highest bid is not accepted and
the sale is still deemed desirable, all
bids may be rejected and the timber re-
advertised; or, if the highest bidder
cannot meet the requirements under
which the timber was advertised or the
withholding of award to him is based
on one or more of paragraphs (c), (d),
and (e) of §223.100, award at the highest
price bid may be offered to the next
highest qualified bidder or to the other
qualified bidders in order of their bids
until the award is accepted by one or
refused by all of the qualified bidders.

(92 Stat. 1301, Pub. L. 95-465)

[44 FR 73029, Dec. 17, 1979. Redesignated at 49
FR 2761, Jan. 23, 1984, and 53 FR 33132, Aug.
30, 1988]

§223.103 Award of small business set-
aside sales.

If timber is advertised as set aside for
competitive bidding by small business
concerns, award will be made to the
highest bidder who qualifies as a small
business concern and who has not been
determined by the Small Business Ad-
ministration to be ineligible for pref-
erential award of set-aside sales. If
there are no qualified small business
bidders any readvertisement shall be
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without restriction on the size of bid-
ders.

(92 Stat. 1301, Pub. L. 95-465)

[44 FR 73029, Dec. 17, 1979. Redesignated at 49
FR 2761, Jan. 23, 1984, and 53 FR 33132, Aug.
30, 1988]

CONTRACT ADMINISTRATION

§223.110 Delegation to regional for-
ester.

The Chief, Forest Service, after ap-
proval of conditions of sale, may au-
thorize Regional Foresters formally to
execute timber sale contracts and re-
lated papers in sales exceeding the vol-
ume which the Regional Forester has
been authorized to sell.

§223.111 Administration of contracts
in designated disaster areas.

This section is to implement the pro-
visions of section 242 (a), (b), and (c) of
the Disaster Relief Act of 1970 (84 Stat.
1956) which relate to contracts for the
sale of National Forest timber in con-
nection with areas damaged by major
disaster as designated by the President
pursuant to the Act.

(a) Where an existing contract for the
sale of National Forest timber does not
provide relief from major physical
change not due to purchaser’s neg-
ligence prior to approval of construc-
tion of any section of specified road or
other specified development facility
and, as a result of a major disaster in
a designated area a major physical
change results in additional construc-
tion work by the purchaser in connec-
tion with such a road or facility, the
United States shall bear such increased
construction cost if, as determined by
the Chief, Forest Service, the esti-
mated cost is—

(1) More than $1,000 for sales under 1
million board feet, or

(2) More than $1 per thousand board
feet for sales of 1 to 3 million board
feet, or

(3) More than $3,000 for sales over 3
million board feet.

(b) Where the Chief, Forest Service,
determines that damages are so great
that restoration, reconstruction, or
construction is not practical under the
cost-sharing arrangement in paragraph
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(a) of this section, he may allow can-
cellation of the contract notwith-
standing provisions therein or in
§223.116.

(c) The Chief, Forest Service, is au-
thorized to reduce to 7 days the min-
imum time to advertise the sale of Na-
tional Forest timber whenever he de-
termines that—

(1) The sale of such timber will assist
in the construction of any area of a
State damaged by a major disaster,

(2) The sale of such timber will assist
in sustaining the economy of such
area, or

(3) The sale of such timber is nec-
essary to salvage the value of timber
damaged in such major disaster or to
protect undamaged timber.

(d) Any request for relief under para-
graph (a) or (b) of this section shall be
made in writing to the Forest Super-
visor having administrative responsi-
bility for the land involved.

(Sec. 242 (a), (b), and (c), 84 Stat. 1756, 42
U.S.C. 4461)

§223.112 Modification of contracts.

(a) Timber sale contracts may be
modified only when the modification
will apply to unexecuted portions of
the contract and will not be injurious
to the United States. Modifications
may be made by the officer approving
the sale, by his successor, or by his su-
perior, except as provided in §223.110.

(b) Timber sale contracts awarded
after October 1, 1995, that have been
suspended for more than 90 days, dur-
ing the normal operating season, at no
fault of the purchaser, because of ad-
ministrative appeals or litigation, that
did not include contract provisions for
rate redeterminations may be modified
at the request of the timber sale pur-
chaser to include a rate redetermina-
tion for the remaining unharvested vol-
ume to reflect significant decreases in
market value during the period of
delay. Rates in effect at the time of the
suspension will be redetermined in ac-
cordance with the standard Forest
Service methods in effect 45 days prior
to the rate redetermination.

[42 FR 28252, June 2, 1977. Redesignated at 49
FR 2760, Jan. 23, 1984, as amended at 69 FR
18814, Apr. 9, 2004]

§223.115

§223.113 Modification of contracts to
prevent environmental damage or
to conform to forest plans.

Timber sale contract, permits, and
other such instruments may be modi-
fied to prevent environmental damage
or to make them consistent with
amendments or revisions of land and
resource management plans adopted
subsequent to award or issuance of a
timber sale contract, permit, or other
such instrument. Compensation to the
purchaser, if any, for modifications to
a contract shall be made in accordance
with provisions set forth in the timber
sale contract. When determining com-
pensation under a contract, timber
payment rates shall be redetermined in
accordance with appraisal methods in
§223.60 of this subpart.

[61 FR 64816, Dec. 9, 1996]

§223.114 Acquisition by third party.

No agreement permitting a third
party to acquire the rights of a pur-
chaser under a timber sale contract
may be recognized and approved by the
Forest Service except in writing,
signed by the officer approving the
sale, his successor, or superior officer.
Such approval shall not relieve the
purchaser of his responsibilities or 1li-
abilities under the timber sale contract
and may be given only if—

(a) The third party is acceptable to
the Forest Service as a purchaser of
timber under the conditions and re-
quirements then in effect for similar
timber sales and assumes in writing all
of the obligations to the Forest Service
under the terms of the timber sale con-
tract as to the uncompleted portion
thereof, or

(b) The rights are acquired in trust as
security and subject to such conditions
as may be necessary for the protection
of the public interests.

§223.115 Contract extensions.

The term of any contract or permit
shall not be extended unless the ap-
proving officer finds:

(a) That the purchaser has diligently
performed in accordance with contract
provisions and an approved plan of op-
eration; or

(b) That the substantial overriding
public interest justifies the extension.
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§223.116 Cancellation.

(a) Timber sale contracts and permits
may be canceled:

(1) For serious or continued violation
of their terms.

(2) Upon application, or with the con-
sent of the purchaser, when such action
is of advantage to the United States or
not prejudicial to its interests.

(3) Upon application of the purchaser
if the value of the timber remaining to
be cut is diminished materially be-
cause of catastrophic damage caused
by forces beyond the control of the pur-
chaser resulting in (i) physical change
in the sale area or access to it, or (ii)
damage to timber remaining to be cut.

(4) For conviction of violation of
criminal statutes or, following final
agency or judicial determination, of
violation of civil standards, orders, per-
mits, or others regulations for the pro-
tection of environmental quality issued
by a Federal agency, State agency, or
political subdivision thereof, in the
conduct of operations thereunder, on
National Forest System land, unless
compliance with such laws or regula-
tions would preclude performance of
other contractual requirements.

(5) Upon determination by the Chief,
Forest Service, that operations there-
under would result in serious environ-
mental degradation or resource dam-
age and with reasonable compensation
to the purchaser for unrecovered costs
incurred under the contract and the
difference between the current con-
tract value and the average value of
comparable National Forest timber
sold during the preceding 6-month pe-
riod.

(b) Cancellation will be by the Chief,
Forest Service. Authority to cancel
contracts under ©paragraph (a)(1)
through (4) of this section may be dele-
gated to Regional Foresters for sales
within their authorization. All con-
tract cancellations under paragraph
(a)(b) of this section shall be by the
Chief, Forest Service, whose decision
shall be the final agency decision.

[42 FR 28252, June 2, 1977, as amended at 48

FR 23819, May 27, 1983. Redesignated at 49 FR
2761, Jan. 23, 1984]
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§223.117 Administration of coopera-
tive or Federal sustained yield
units.

With respect to sustained yield units
established pursuant to the provisions
of the Act of March 29, 1944 (568 Stat.
132; 16 U.S.C. 583-5831), the Chief, Forest
Service, with authority to delegate to
other officers and employees of the
Forest Service:

(a) Shall provide that National For-
est timber in any sustained yield unit
shall be available in sufficient amounts
to meet the needs of bona fide farmers,
settlers, miners, residents and pros-
pectors for minerals for personal and
domestic use as provided by law and by
regulation.

(b) May offer for sale to cooperators,
without competition but at not less
than appraised value, timber on Na-
tional Forest lands within an approved
cooperative sustained yield unit; or, if
the approved sustained yield unit con-
sists entirely of federally owned or ad-
ministered forest land and if necessary
for the maintenance of a stable com-
munity or communities, may offer Na-
tional Forest timber for sale to respon-
sible operators within such community
or communities, at not less than ap-
praised value but without competition
or with competition restricted to re-
sponsible operators who will manufac-
ture the timber to at least a stated de-
gree within the community or commu-
nities to be maintained. Each such sale
which involves more than $500 in
stumpage value may be made only
after notice has been given in advance
by such means as may be deemed effec-
tive in informing the public of the pro-
posed action, including in any event,
publication, once weekly for four con-
secutive weeks and with additional in-
sertions if needed, in one or more news-
papers of general circulation in the vi-
cinity of the place where the timber is
located, of a notice of the proposed sale
stating at least:

(1) The location, estimated quantity
and appraised value of the timber to be
cut;

(2) The name and address of the pro-
posed purchaser or those of the opera-
tors among whom bidding is to be re-
stricted;

(3) The time and place of a public ad-
visory hearing on the proposed sale, to
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be held not earlier than 30 days after
the first publication of said notice, if
requested by the State or county where
the timber is located or by any other
person deemed to have a reasonable in-
terest in the proposed sale or in its
terms; and

(4) The title and address of the officer
of the Forest Service to whom any re-
quest for such hearing should be made.

Such requests need be considered only
if received at the place designated in
the notice not later than 15 days after
the first publication of such notice. If a
public advisory hearing is to be held,
notice of it shall be published in the
same newspaper or newspapers as the
original notice, stating the place where
it will be held and the time, which
shall not be earlier than 10 days after
the first publication of the said notice
of hearing, and shall appear once each
week, but not for more than four suc-
cessive weeks in any event, until the
date set for the hearing. Any such
hearing shall be conducted by the Chief
or by any officer designated by him as
his representative, except that if the
amount of the proposed sale is not in
excess of that which the Regional For-
ester has been authorized to sell with-
out prior approval of the Chief the
hearing may be held by the Regional
Forester concerned or by his represent-
ative and decision may be by the Re-
gional Forester. At any such hearing,
opportunity shall be given to those
having a reasonable interest to make
oral statements or to file written
statements discussing the advantages
and disadvantages of the proposed sale;
and the officer holding the hearing
may, in his discretion, permit the fil-
ing of such statements within a reason-
able period after the close of the hear-
ing to become part of the record for
consideration before a decision is
made.

(c) Shall keep available for public in-
spection,

(1) During the life of any sustained
yield unit, the minutes or other record
of the hearing held on the establish-
ment thereof, and the determination of
action taken following the hearing in-
cluding any modification of the pro-
posals as submitted at the hearing; and

(2) During the life of any cooperative
agreement for coordinated manage-

§223.118

ment the similar record of the hearings
and actions determined upon; and

(3) During the life of any sustained
yield unit the similar record of any
public hearing which may be held on a
sale made without competition or with
restricted competition and the action
determined upon. Such records of any
case may be kept in any office of the
Forest Service designated by the Chief
as being suitable and convenient of ac-
cess for probably interested persons.

(d) Shall make provision, in any con-
tract for the purchase of timber with-
out competition or with restricted
competition, if that contract is of more
than 7 years’ duration and in his dis-
cretion in any case of shorter duration,
for the redetermination of rates for
stumpage and for required deposits to
be paid by the purchasers, such rede-
termination to be effective at intervals
or dates stated in the contract; but the
sum of such redetermined rates for
stumpage and sale area betterment
shall not be less than the base rates in
the published notice of the proposed
sale.

(e) May modify and revise existing
cooperative agreements entered into
under said act after taking appropriate
action.

§223.118 Appeal process for small
business timber sale set-aside pro-
gram share recomputation deci-
sions.

(a) Decisions subject to appeal. The
rules of this section govern appeal of
recomputation decisions related to
structural, special, or market changes
or the scheduled 5-year recomputations
of the small business share of National
Forest System timber sales. Certain
decisions related to recomputation of
shares, such as structural change and
carryover volume, may require two de-
cisions, one to determine that a re-
computation is needed and the other to
recompute the shares. Decisions made
both at the earlier stage as well as the
later stage are appealable.

(b) Manner of giving notice—(1)
Predecisional notice and comment. The
Responsible Official shall provide
qualifying timber sale purchasers, as
defined in paragraph (c)(1) of this sec-
tion, 30 days for predecisional review
and comment on any draft decision to
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reallocate shares, including the data
used in making the proposed recompu-
tation decision.

(2) Notice of decision. Upon close of
the 30-day predecisional review period,
the Responsible Official shall consider
any comments received. Within 15 days
of the end of the comment period, the
Responsible Official shall make a deci-
sion on the small business shares and
shall give prompt written notice to all
parties on the national forest timber
sale bidders list for the affected area.
The notice of decision must identify
the name of the Appeal Deciding Offi-
cer, the address, the date by which an
appeal must be filed, and a source for
obtaining the appeal procedures infor-
mation.

(c) Who may appeal or file written com-
ments as an interested party. (1) Only
timber sale purchasers, or their rep-
resentatives, who are affected by re-
computations of the small business
share of timber sales as described in
paragraph (a) of this section and who
have submitted predecisional com-
ments pursuant to paragraph (b)(1) of
this section, may appeal recomputa-
tion decisions under this section or
may file written comments as an inter-
ested party.

(2) Interested parties are defined as
the Small Business Administration and
those timber sale purchasers, or their
representatives, who are affected by re-
computations of the small business
share of timber sales as described in
paragraph (a) of this section and who
have individually, or through an asso-
ciation to which they belong, sub-
mitted predecisional comments pursu-
ant to paragraph (b)(1) of this section.

(i) A timber sale purchaser may sub-
mit comments on an appeal as an in-
terested party if an association to
which the purchaser belongs filed
predecisional comment but later de-
cides not to appeal or not to file com-
ments as an interested party.

(ii) A timber sale purchaser, who is a
member of an association that appeals
a decision, may not file a separate ap-
peal unless that purchaser filed sepa-
rate predecisional comment under
paragraph (b)(1).

(3) Interested parties who submit
written comments on an appeal filed by
another party may not continue an ap-
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peal if the appellant withdraws the ap-
peal.

(d) Level of appeal. Only one level of
review is available for appeal of deci-
sions pertaining to recomputations
under the Small Business Timber Sale
Set-aside Program. The Appeal Decid-
ing Officer is the official one level
above the level of the Responsible Offi-
cial who made the recomputation of
shares decision. The Responsible Offi-
cial is normally the Forest Supervisor;
thus, the Appeal Deciding Officer is
normally the Regional Forester. How-
ever, when the Regional Forester
makes recomputation decisions, the
Appeal Deciding Officer is the Chief or
such officer at the National head-
quarters level as the Chief may des-
ignate.

(e) Filing procedures. In order to file
an appeal under this section, an appel-
lant must file a notice of appeal, as
specified in the notice of decision, with
the Appeal Deciding Officer within 20
days of the date on the notice of the
decision. This date must be specified in
the notice of decision given pursuant
to paragraph (b)(2) of this section.
Written comments filed by an inter-
ested party in response to an appeal
must be filed within 15 days after the
close of the appeal filing period.

(f) Content of notice of appeal. (1) It is
the responsibility of the appellant to
provide sufficient narrative evidence
and argument to show why a recompu-
tation decision by the Responsible Offi-
cial should be reversed or changed.

(2) An appellant must include the fol-
lowing information in a notice of ap-
peal:

(i) The appellant’s name, mailing ad-
dress, and daytime telephone number;

(ii) The title or type of recomputa-
tion decision involved, the date of the
decision, and the name of the Respon-
sible Official;

(iii) A brief description and date of
the decision being appealed:

(iv) A statement of how the appellant
is adversely affected by the decision
being appealed;

(v) A statement of the facts in dis-
pute regarding the issue(s) raised by
the appeal;

(vi) If relevant, any specific ref-
erences to any law, regulation, or pol-
icy that the appellant believes to have
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been violated and the basis for such an
allegation;

(vii) A statement as to whether and
how the appellant has tried to resolve
with the Responsible Official the
issue(s) being appealed, including evi-
dence of submission of written com-
ments at the predecisional stage as
provided by paragraph (a) of this sec-
tion, the date of any discussion, and
the outcome of that meeting or con-
tact; and

(viii) A statement of the relief the
appellant seeks.

(g) Time periods and timeliness. (1) All
time periods applicable to this section
will begin on the first day following a
decision or action related to the ap-
peal.

(2) Time periods applicable to this
section are computed using calendar
days. Saturdays, Sundays, or Federal
holidays are included in computing the
time allowed for filing an appeal; how-
ever, when the filing period would ex-
pire on a Saturday, Sunday, or Federal
holiday, the filing time is automati-
cally extended to the end of the next
Federal working day.

(3) It is the responsibility of those fil-
ing an appeal to file the notice of ap-
peal by the end of the filing period. In
the event of questions, legible post-
marks on a mailed appeal or the time
and date imprint on a facsimile appeal
will be considered evidence of timely
filing. Where postmarks or facsimile
imprints are illegible, the Appeal De-
ciding Officer shall rule on the timeli-
ness of the notice of appeal.

(4) The time period for filing a notice
of appeal is not extendable.

(h) Dismissal without decision. The Ap-
peal Deciding Officer shall dismiss an
appeal and close the record without a
decision in any of the following cir-
cumstances:

(1) The appellant is not on the timber
sale bidders list for the area affected by
the recomputation decision;

(2) The appellant’s notice of appeal is
not filed within the required time pe-
riod;

(3) The appellant’s notice of appeal
does not contain responses required by
paragraphs (f)(2)(i) through (f)(2)(viii)
of this section; or

(4) The appellant did not submit writ-
ten comments on the proposed decision

§223.118

of the new recomputed shares as de-
scribed in paragraph (c) of this section.

(i) Appeal record. The appeal record
consists of the written decision being
appealed, any predecisional comments
received, any written comments sub-
mitted by interested parties, any other
supporting data used to make the deci-
sion, the notice of appeal, and, if pre-
pared, a responsive statement by the
Responsible Official which addresses
the issues raised in the notice of ap-
peal. The Responsible Official must for-
ward the record to the Appeal Deciding
Officer within 7 days of the date the
notice of appeal is received. A copy of
the appeal record must be sent to the
appellant at the same time.

(j) Appeal decision—(1) Responsive
statement for appeal decision. The Ap-
peal Deciding Officer may request the
Responsible Official to prepare a re-
sponsive statement. However, if the in-
formation in the files clearly dem-
onstrates the rationale for the Respon-
sible Official’s decision, then a respon-
sive statement addressing the points of
the appeal is not necessary.

(2) Appeal issue clarification. For clari-
fication of issues raised in the appeal,
the Appeal Deciding Officer may re-
quest additional information from ei-
ther the Responsible Official, the ap-
pellant, or an interested party who has
submitted comments on the appeal. At
the discretion of the Appeal Deciding
Officer, an appellant or interested
party may be invited to discuss data
relevant to the appeal. Information
provided to clarify issues or facts in
the appeal must be based upon infor-
mation previously documented in the
file or appeal. Any information pro-
vided as a result of the Appeal Deciding
Officer’s request for more information
must be made available to all parties,
that is, to the Responsible Official, the
appellant, and interested parties who
have submitted comments on the ap-
peal. All parties will have 5 days after
the Appeal Deciding Officer receives
the additional information to review
and comment on the information, and
the appeal decision period will be ex-
tended 5 additional days.

(3) Issuance of final decision. The Ap-
peal Deciding Officer shall review the
decision and appeal record and issue a
written appeal decision to the parties
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within 30 days of the close of the ap-
peal period except that this period
must be extended to 35 days when addi-
tional information is requested by the
Appeal Deciding Officer. The Appeal
Officer may affirm or reverse the Re-
sponsible Official’s decision, in whole
or in part. There is no extension of the
time period for rendering an appeal de-
cision.

(k) Implementation of decisions during
pendency of appeal. Recomputation of
shares arising from a scheduled 5-year
recomputation are effective on April 1
following the end of the 5-year period
being considered. If an appeal that may
affect the shares for the next 5-year pe-
riod is not resolved by the April 1 date,
the share decision announced by the
Responsible Official must be imple-
mented. If an appeal decision results in
a change in the shares, the revised
total share of the Small Business Tim-
ber Sale Set-aside Program must be ac-
complished during the remaining por-
tion of the 5-year period.

(1) Timber sale set-aside policy changes.
Timber purchasers shall receive an op-
portunity, in accordance with all appli-
cable laws and regulations, to review
and comment on significant changes in
the Small Business Timber Sale Set-
aside Program or policy prior to adop-
tion and implementation.

(m) Information collection require-
ments. The provisions of paragraph (f)
of this section specify the information
that appellants must provide when ap-
pealing decisions pertaining to re-
computation of shares. As such, these
rules contain information require-
ments as defined in 5 CFR Part 1320.
These information requirements have
been approved by the Office of Manage-
ment and Budget and assigned control
number 0596-0141.

[64 FR 411, Jan. 5, 1999]

Subpart C—Suspension and
Debarment of Timber Purchasers

SOURCE: 52 FR 43329, Nov. 12, 1987, unless
otherwise noted.

§223.130 Scope.

(a) This subpart prescribes policies
and procedures governing the debar-
ment and suspension of purchasers of
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National Forest System timber. This
subpart further prescribes policies and
procedures governing those persons
who violate the Forest Resources Con-
servation and Shortage Relief Act of
1990 (16 U.S.C. 620, et seq.).

(b) It provides for the Ilisting of
debarred and suspended purchasers.

(c) It sets forth the causes and proce-
dures for debarment and suspension
and for determining the scope, dura-
tion, and treatment to be accorded to
purchasers listed as debarred or sus-
pended.

[62 FR 43329, Nov. 12, 1987, as amended at 60
FR 46921, Sept. 8, 1995]

§223.131 Applicability.

These regulations apply to pur-
chasers of National Forest System tim-
ber as well as to those persons who vio-
late the Forest Resources Conservation
and Shortage Relief Act of 1990 (16
U.S.C. 620, et seq.). These regulations do
not apply to Forest Service procure-
ment contracts which are governed by
regulations at 41 CFR 4-1.6.

[60 FR 46921, Sept. 8, 1995]

§223.132

(a) The Forest Service shall solicit
and consider timber sale bids from and
award contracts only to responsible
business concerns and individuals. De-
barment and suspension by the Forest
Service are discretionary actions that,
taken in accordance with these regula-
tions, are appropriate means to effec-
tuate this policy.

(b) Debarment and suspension shall
be imposed only for the causes and in
accordance with the procedures set
forth in this subpart. The serious na-
ture of debarment and suspension re-
quires that these actions be imposed
only in the public interest, for the Gov-
ernment’s protection, and not for the
purpose of punishment.

(c) Debarment and suspension actions
taken under this subpart shall be based
on the administrative record, including
any submissions and argument made
by the purchaser or named affiliate in
accordance with this subpart, and shall
be limited in scope and duration to
that necessary to protect the Govern-
ment’s interest.

Policy.
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§223.133 Definitions.

As used in this subpart, the following
terms shall have the meanings set
forth below:

Adequate evidence means information
sufficient to support the reasonable be-
lief that a particular act or omission
has occurred.

Affiliates are business concerns or
persons, whose relationship entails the
following:

(a) Either party directly or indirectly
controls or has the power to control
the other; or

(b) A third party directly or indi-
rectly controls or has the power to con-
trol both. In determining whether af-
filiation exists, the Forest Service
shall consider all appropriate factors,
including, but not limited to, common
ownership, common management, com-
mon facilities, and contractual rela-
tionships. Further guidelines to be
used in determining affiliation are
found in the Small Business Adminis-
tration regulation in 13 CFR 121.401.

Civil judgment means a judgment or
finding of a civil offense by any court
of competent jurisdiction.

Control means the power to exercise,
directly or indirectly, a controlling in-
fluence over the management, policies,
or activities of an individual or busi-
ness concern, whether through owner-
ship of voting securities, through one
or more intermediary individuals or
business concerns, or otherwise.

Conviction means a judgment or con-
viction of a criminal offense by any
court of competent jurisdiction, wheth-
er entered upon a verdict or a plea, and
includes a conviction entered upon a
plea of nolo contendere.

Debarment means action taken by a
debarring official under §§223.136
through 223.140 to exclude a purchaser
from Forest Service timber sale con-
tracts for a reasonable, specified period
of time. A purchaser so excluded is
‘““‘debarred.” Debarment pursuant to
the Forest Resources Conservation and
Shortage Relief Act of 1990 (16 U.S.C.
620, et seq. means action taken by a de-
barring official under §§223.136-223.140
to exclude persons from entering into
any contract for the purchase of un-
processed timber originating from Fed-
eral lands and from taking delivery of
unprocessed Federal timber purchased

§223.133

by another party for the period of de-
barment.

Debarring official means the Chief of
the Forest Service or the Deputy Chief,
National Forest System, or the Asso-
ciate Deputy Chief, Resources Divi-
sions, National Forest System.

Federal lands means, for the purposes
of the Forest Resources Conservation
and Shortage Relief Act of 1990 (16
U.S.C. 620, et seq.), lands that are owned
by the United States, but does not in-
clude any lands the title to which is:

(a) Held in trust by the United States
for the benefit of any Indian tribe or
individual,

(b) Held by any Indian tribe or indi-
vidual subject to a restriction by the
United States against alienation, or

(c) Held by any Native Corporation as
defined in section 3 of the Alaska Na-
tive Claims Settlement Act (43 U.S.C.
1602).

Indictment means indictment for a
criminal offense. An information or
other filing by competent authority
charging a criminal offense shall be
given the same effect as an indictment.

Legal proceedings means any civil ju-
dicial proceeding to which the Govern-
ment is a party or any criminal pro-
ceeding. The term includes appeals
from such proceedings.

Notice means a written communica-
tion served in person or sent by cer-
tified mail, return receipt requested, or
its equivalent, to the last known ad-
dress of a party, its identified counsel,
or agent for service of process. In the
case of an organization, such notice
may be sent to any partner, principal
officer, director, owner or co-owner, or
joint venturer.

Person means any individual, part-
nership, corporation, association, or
other legal entity, and includes any
subsidiary, subcontractor, parent com-
pany, and business affiliates.

Preponderance of the evidence means
proof by information that, compared
with that opposing it, leads to the con-
clusion that the fact at issue is more
probably true than not.

Purchaser means any person, who:

(a) Submits bids for, is awarded, or
reasonably may be expected to submit
bids for or be awarded, a Forest Service
timber sale contract;
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(b) Conducts business with the Forest
Service as an agent or representative
of another timber sale purchaser; or

(c) For the purposes of the Forest Re-
sources Conservation and Shortage Re-
lief Act of 1990 (16 U.S.C. 620, et seq.)
(Act), any person who violates the Act
or any regulation or contract issued
under the Act, or any person who may
reasonably be expected to enter into a
contract to purchase or receive deliv-
ery of unprocessed Federal timber in
violation of the Act or its imple-
menting regulations.

Suspending official means the Chief of
the Forest Service or the Deputy Chief,
National Forest System or the Asso-
ciate Deputy Chief, Resources Divi-
sions, National Forest System.

Suspension means action taken by a
suspending official under §§223.141
through 223.145 to immediately exclude
a purchaser from bidding on or pur-
chasing National Forest System timber
for a temporary period of time pending
completion of an investigation and
such legal or debarment proceedings as
may ensue; a purchaser so excluded is
suspended.

[62 FR 43329, Nov. 12, 1987, as amended at 60
FR 46921, Sept. 8, 1995]

§223.134 List of debarred and sus-
pended purchasers.

(a) The Deputy Chief, National For-
est System, shall compile and main-
tain a current list of National Forest
System timber purchasers and affili-
ates who are debarred, suspended, or
proposed for debarment. This list shall
be distributed to all Regional Foresters
and Forest Supervisors, the General
Services Administration, the General
Accounting Office, the Bureau of Land
Management and other Federal agen-
cies requesting said list.

(b) The Forest Service list shall con-
tain the following information:

(1) The purchaser’s name and address,
and the name and address of any affil-
iate of the purchaser included pursuant
to §§223.140(a) or §223.145.

(2) The cause(s) for the action (see
§§223.137 and 223.142).

(3) Any limitations to or deviations
from the normal effect of debarment or
suspension.
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(4) The effective date of the action
and, in the case of debarment, the expi-
ration date.

(6) The name and telephone number
of the point of contact in the Forest
Service regarding the action.

§223.135 Effect of listing.

(a) Except as otherwise provided in
paragraph (b) of this section, pur-
chasers debarred or suspended in ac-
cordance with this subpart shall be ex-
cluded from bidding on or award of
Forest Service timber sale contracts.
The Forest Service shall not knowingly
solicit or consider bids from, award
contracts to, approve a third party
agreement with, or renew or otherwise
extend, except pursuant to the terms of
a contract term adjustment, an exist-
ing timber sale contract with these
purchasers, unless the Chief of the For-
est Service or authorized representa-
tive determines, in writing, that there
is a compelling reason for such action.

(b) In addition to the provisions of
paragraph (a) of this section, persons
debarred pursuant to §223.137(g) shall
be prohibited from entering into any
contract to purchase unprocessed tim-
ber from Federal lands and shall also
be precluded from taking delivery of
Federal timber purchased by another
person for the period of debarment.

[60 FR 46921, Sept. 8, 1995]

§223.136 Debarment.

(a) General. In accordance with the
procedures in §223.138, the debarring of-
ficial may in the public interest, debar
a purchaser for any of the causes listed
in §223.137. However, the existence of a
cause for debarment does not nec-
essarily require that the purchaser be
debarred. In making any debarment de-
cision, the debarring official shall con-
sider the seriousness of the purchaser’s
acts or omissions and any mitigating
factors.

(b) Effect of proposed debarment. (1)
Upon issuance of a notice of proposed
debarment by the debarring official
and until the final debarment decision
is rendered, the Forest Service shall
not solicit or consider bids from, award
contracts to, approve a third party
agreement with, renew or otherwise ex-
tend, except pursuant to the terms of a
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contract term adjustment, any con-
tract with that purchaser. The Chief of
the Forest Service or authorized rep-
resentative may waive this exclusion
upon a written determination identi-
fying compelling reasons to continue
doing business with that purchaser
pending completion of debarment pro-
ceedings.

(2) In addition to paragraph (b)(1) of
this section, issuance of a notice of
proposed debarment under §223.137(g)
shall preclude such person from enter-
ing into any contract to purchase un-
processed timber originating from Fed-
eral lands, and from taking delivery of
unprocessed Federal timber from any
other party who purchased such tim-
ber.

[62 FR 43329, Nov. 12, 1987, as amended at 60
FR 46921, Sept. 8, 1995]

§223.137 Causes for debarment.

The debarring official may debar a
purchaser for any of the following
causes:

(a) Conviction of or civil judgment
for:

(1) Theft, forgery, bribery, embezzle-
ment, falsification or destruction of
records, making false statements, or
receiving stolen property;

(2) Fraud, a criminal offense, or vio-
lation of Federal or State antitrust
laws, any of which occurred in connec-
tion with obtaining, attempting to ob-
tain, or performing a public contract or
subcontract.

(3) Any other offense indicating a
lack of business integrity or honesty
that seriously and directly affects the
present responsibility of the purchaser.

(b) A purchaser’s debarment from the
purchase of timber by another Federal
agency which sells timber.

(c) Cutting and/or removal of more
than incidental volumes of timber not
designated for the purchaser’s cutting
from a national forest.

(d) Substantial violation of the terms
of one or more Forest Service timber
sale contracts so serious as to justify
debarment, such as:

(1) Willful failure to perform in ac-
cordance with contract; or

(2) A history of failure to perform
contract terms; or of unsatisfactory
performance of contract terms.

§223.138

(e) Among actions the Forest Service
regards as so serious as to justify de-
barment under paragraph (d) of this
section are willful violation or re-
peated failure to perform National For-
est System timber sale contract provi-
sions relating to the following:

(1) Fire suppression, fire prevention,
and the disposal of slash;

(2) Protection of soil, water, wildlife,
range, cultural, and timber resources
and protection of improvements when
such failure causes significant environ-
mental, resource, or improvements
damage;

(3) Removal of designated timber
when such failure causes substantial
product deterioration or conditions fa-
vorable to insect epidemics;

(4) Observance of restrictions on ex-
portation of timber;

(5) Observance of restrictions on the
disposal of timber from small business
set-aside sales;

(6) Providing access to the Forest
Service upon its request to purchaser’s
books and accounts;

(7) Payment of monies due under
terms of a Forest Service timber sale
contract, including payment of dam-
ages relating to failure to cut des-
ignated timber by the contract termi-
nation date;

(8) Performance of contract by the
contract termination date.

(f) Any other cause so serious or com-
pelling that if affects the present re-
sponsibility of a purchaser of Govern-
ment timber.

(g) Violation of the Forest Resources
Conservation and Shortage Relief Act
of 1990 (16 U.S.C. 620, et seq.) (Act) or
any regulation or contract issued
under the Act.

[62 FR 43329, Nov. 12, 1987, as amended at 60
FR 46921, Sept. 8, 1995]

§223.138 Procedures for debarment.

(a) Investigation and referral. Informa-
tion which may be sufficient cause for
debarment of a timber sale purchaser
and affiliates shall be reported to the
Forest Service Debarring Official. Gen-
erally, such information should be re-
ferred through the Forest Supervisor
and the Regional Forester. The referral
shall be accompanied by a complete
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statement of the facts supported by ap-
propriate exhibits and a recommenda-
tion for action. Where the statement of
facts indicates a possible criminal of-
fense, except possible antitrust viola-
tions, the debarring official shall no-
tify the Office of Inspector General,
USDA. Where the statement of facts
indicates a possible antitrust violation,
the debarring official shall notify the
Antitrust Division, Department of Jus-
tice.

(b) Decisionmaking process—(1) Notice
of proposal to debar. The debarring offi-
cial shall initiate debarment by advis-
ing the purchaser and any specifically
named affiliate, by certified mail, re-
turn receipt requested. The notice doc-
ument shall include the following in-
formation:

(i) That debarment is being consid-
ered.

(ii) The reasons for the proposed de-
barment in terms sufficient to put the
recipient on notice of the conduct or
transaction(s) upon which it is based.

(iii) The cause(s) relied upon under
§223.137 for proposing debarment.

(iv) The specific procedures gov-
erning debarment decisionmaking in
§223.138 (b)(1) through (b)(8).

(v) The effect of the issuance of the
notice of proposed debarment pending a
final debarment decision (see
§223.136(b)).

(vi) The potential effect of a debar-
ment.

(2) Submission in opposition. Within 30
calendar days after receipt of the no-
tice of proposed debarment, the re-
spondent my submit, in person, in writ-
ing, or through a representative, infor-
mation and argument in opposition to
and/or in mitigation of the proposed de-
barment, including any additional spe-
cific information that raises a genuine
dispute over the material facts.

(3) Informal hearing. Pursuant to
paragraph (b)(2) of this section, a re-
spondent may request an informal
hearing with the debarring official. The
informal hearing shall be held within
20 calendar days from the date the re-
quest is received. The debarring official
may postpone the date of the hearing if
the respondent requests a postpone-
ment in writing. At the hearing, the re-
spondent, appearing personally or
through an attorney or other author-
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ized representative, may informally
present and explain evidence that
causes for debarment do not exist, evi-
dence of any mitigating factors, and
arguments concerning the imposition,
scope, duration or effects of proposed
debarment or debarment. A transcript
of the informal hearing shall not be re-
quired.

(4) Additional proceedings as to dis-
puted material facts. In actions not
based upon a conviction or civil judg-
ment, if the debarring official finds
that and gives notice that the submis-
sion in opposition raises a genuine dis-
pute over facts material to the pro-
posed debarment, respondent(s) may
request a fact-finding conference on
those disputed material facts. Such a
conference shall be held within 20 cal-
endar days from the date the request is
received unless mutually agreed other-
wise. The fact-finding conference shall
conform with the following require-
ments:

(i) At least 10 days before the fact-
finding conference, the debarring offi-
cial shall send the respondent a copy of
all documents in the administrative
record as of the date of transmittal and
not objected to by the Department of
Justice.

(ii) At the conference, the respondent
shall have the opportunity to appear
with counsel, submit documentary evi-
dence, present witnesses, and confront
any person the Forest Service presents.

(iii) A transcribed record of any addi-
tional proceedings shall be made avail-
able at cost to the respondent upon re-
quest, unless the respondent and the
Forest Service, by mutual agreement,
waive the requirement for a transcript.

(5) Debarring official’s decision—(i) No
additional proceedings mecessary. In ac-
tions based upon a conviction or civil
judgement or in which there is no gen-
uine dispute over material facts, the
debarring official shall make a decision
on the basis of all the information in
the administrative record, including
any submission made by the purchaser
or any specifically named affiliate. The
decision shall be made within 30 work-
ing days after receipt of any informa-
tion and argument submitted, unless
the debarring official extends this pe-
riod for good cause.
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(ii) Additional proceedings mnecessary.
(A) In actions in which additional pro-
ceedings are necessary to determine
disputed material facts, the debarring
official shall promptly prepare written
findings of fact. The debarring official
shall base the decision on the facts as
found, together with any information
and argument submitted by the pur-
chaser or any specifically named affil-
iate and any other information in the
administrative record.

(B) The debarring official may refer
matters involving disputed material
facts to another official for findings of
fact. The debarring official may reject
any such findings, in whole or in part,
only after specifically determining
them to be arbitrary and capricious or
clearly erroneous.

(C) The debarring official’s decision
shall be made after the conclusion of
the proceedings with respect to dis-
puted facts.

(6) Standard of evidence. In any action
in which the proposed debarment is not
based upon a conviction or civil judg-
ment, the cause for debarment must be
established by a preponderance of the
evidence. In any action in which the
proposed debarment is based upon a
conviction or civil judgment, the
standard shall be deemed to have been
met.

(T) Notice of debarring official’s deci-
sion. (i) The purchaser and any affili-
ates involved shall be given prompt no-
tice of the debarring official’s decision
by certified mail, return receipt re-
quested. If the debarring official de-
cides to impose debarment, the notice
shall:

(A) Refer to the notice of proposed
debarment:

(B) Specify the reasons for debar-
ment;

(C) State the period of debarment, in-
cluding effective dates (see §223.139);
and

(D) Specify any limitations on the
terms of the debarment.

(ii) The debarring official shall also
promptly mnotify Regional Foresters
and Forest Supervisors of the decision.

[62 FR 43329, Nov. 12, 1987, as amended at 72
FR 31438, June 7, 2007]

§223.139

§223.139 Period of debarment.

(a) Debarment shall be for a period
commensurate with the seriousness of
the cause(s):

(1) The debarring official shall con-
sider any suspension period or period
since issuance of the notice of proposed
debarment in determining the debar-
ment period.

(2) Generally, a debarment for those
causes listed at §223.137 (a)-(f) of this
subpart should not exceed three (3)
years, except as otherwise provided by
law.

(3) A debarment for the causes listed
at §223.137(g) shall not exceed five (b)
years.

(b) The debarring official may extend
the debarment for those causes listed
at §223.137 (a)-(f) of this subpart for an
additional period if that official deter-
mines that an extension is necessary to
protect the Government’s interest.
However:

(1) A debarment may not be extended
solely on the basis of the facts and cir-
cumstances upon which the initial de-
barment action was based;

(2) If debarment for an additional pe-
riod is necessary, the debarring official
shall initiate and follow the procedures
in §223.138 to extend the debarment.

(c) The debarring official may con-
sider terminating the debarment or re-
ducing the period or extent of debar-
ment, upon the purchaser’s request,
supported by documentation, for rea-
sons such as:

(1) Newly discovered material evi-
dence;

(2) Reversal of the conviction or judg-
ment upon which the debarment was
based;

(3) Bona fide change in ownership or
management;

(4) Elimination of other causes for
which the debarment was imposed; or

(5) Other reasons the debarring offi-
cial deems appropriate.

(d) The debarring official shall make
final disposition of a reconsideration
request under paragraph (c) of this sec-
tion in writing within 30 working days
of receipt of the reconsideration re-
quest and supporting documentation,
unless the debarring official extends
this period for good cause. The notice
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of the decision shall set forth the rea-
sons for granting or denying the re-
quest.

[62 FR 43329, Nov. 12, 1987, as amended at 60
FR 46921, Sept. 8, 1995]

§223.140

(a) Scope in general. (1) Debarment of
a purchaser constitutes debarment of
all divisions or other organizational
elements of the purchaser, unless the
debarment decision is limited by its
terms to specific divisions, organiza-
tional elements, or classes of sales.

(2) The debarring official may extend
a debarment decision to include any af-
filiates of the purchaser, if they are—

(i) Specifically named and

(ii) Given written notice of the pro-
posed debarment and provided an op-
portunity to respond (see §223.138(b)).

(b) Imputing conduct. For purposes of
determining the scope of debarment,
conduct may be imputed as follows:

(1) The fraudulent, criminal, or other
seriously improper conduct of any offi-
cer, director, shareholder, partner, em-
ployee, or other individual associated
with a purchaser may be imputed to a
purchaser when the conduct occurred
in connection with the individual’s per-
formance of duties for or on behalf of
the purchaser, or with the purchaser’s
knowledge, approval, or acquiescence.
The purchaser’s acceptance of the ben-
efits derived from the conduct shall be
evidence of such knowledge, approval,
or acquiescence.

(2) The fraudulent, criminal, or other
seriously improper conduct of a pur-
chaser may be imputed to any officer,
director, shareholder, partner, em-
ployee, or other individual associated
with the purchaser who participated in,
knew of, or has reason to know of the
purchaser’s conduct.

(3) The fraudulent, criminal, or other
seriously improper conduct of one pur-
chaser participating in a joint venture
or similar arrangement may be im-
puted to other participating purchasers
if the conduct occurred for or on behalf
of the joint venture or similar arrange-
ment or with the knowledge, approval,
or acquiescence of those purchasers.
Acceptance of the benefits derived
from the conduct shall be evidence of
such knowledge, approval or acquies-
cence.

Scope of debarment.
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§223.141 Suspension.

(a) The suspending official may, in
the public interest, suspend a pur-
chaser on the basis of adequate evi-
dence for any of the causes in §223.142,
using the procedures in §223.143. How-
ever, the existence of a cause for sus-
pension does not necessarily require
that the purchaser be suspended. In
making any suspension decision, the
suspending official shall consider the
seriousness of the purchaser’s acts or
omissions and any mitigating factors.

(b) Suspension is a serious action to
be imposed, pending the completion of
investigation or legal proceedings,
when it has been determined that im-
mediate action is necessary to protect
the Government’s interest. In assessing
the adequacy of the evidence, consider-
ation shall be given to how much infor-
mation is available, how credible it is
given the circumstances, whether or
not important allegations are corrobo-
rated and what inferences can reason-
ably be drawn as a result. This assess-
ment shall include an examination of
basic documents such as contracts,
bids, awards, inspection reports, and
correspondence, as appropriate.

§223.142 Causes for suspension.

(a) The suspending official may sus-
pend a purchaser suspected, upon ade-
quate evidence, of the following:

(1) Commission of:

(i) Theft, forgery, bribery, embezzle-
ment, falsification or destruction of
records, making false statements, or
receiving stolen property;

(ii) Fraud, a criminal offense, or vio-
lation of Federal or State antitrust
laws, any of which occurred in connec-
tion with obtaining, attempting to ob-
tain; or performing a public contract or
subcontract; or

(iii) Any other offense indicating a
lack of business integrity or business
honesty that seriously and directly af-
fects the present responsibility of a
purchase of Government timber.

(2) Indictment for any of the causes
listed in paragraph (a) of this section
constitutes adequate evidence for sus-
pension.

(3) A purchaser’s suspension from the
purchaser of timber by another Federal
agency which sells timber.
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(b) The suspending official may, upon
adequate evidence, also suspend a pur-
chaser for any other cause so serious or
compelling that it affects the present
responsibility or a purchaser of Gov-
ernment timber.

§223.143 Procedures for suspension.

(a) Investigation and referral. Informa-
tion which may be sufficient cause for
suspension under §223.142 shall be re-
ported to the Forest Service Sus-
pending Official. Generally, such infor-
mation should be referred through the
Forest Supervisor and the Regional
Forester. The referral shall be accom-
panied by a complete statement of the
facts supported by appropriate exhibits
and a recommendation for action.
Where the statement of facts indicates
a possible criminal offense, except pos-
sible antitrust violations, the sus-
pending official shall notify the Office
of Inspector General, USDA. Where the
statement of facts indicates a possible
antitrust violation, the suspending of-
ficial shall notify the Antitrust Divi-
sion, Department of Justice.

(b) Decisionmaking process—(1) Notice
of suspension. When a purchaser and
any specifically named affiliates are
suspended, the suspending official shall
so advise the purchaser and any specifi-
cally named affiliate immediately by
certified mail, return receipt re-
quested. Such notice shall specify:

(i) That they have been suspended as
of the date of the notice;

(ii) That the suspension is based on
an indictment or other adequate evi-
dence that the purchaser has com-
mitted irregularities,

(A) Of a serious nature in business
dealings with the Government, or

(B) Seriously reflecting on the pro-
priety of further Government dealings
with the recipient;

(iii) Any such irregularities shall be
described in terms sufficient to place
the recipient on notice without dis-
closing the Government’s evidence;

(iv) That the suspension is for a tem-
porary period of time pending the com-
pletion of an investigation and such
legal proceedings as may ensue;

(v) The cause(s) relied upon under
§223.142 for imposing suspension;

(vi) The effect of the suspension (see
§223.135);

§223.143

(vii) The specific procedures gov-
erning suspension decisionmaking in
§223.143 (b)(1) through (b)(6).

(2) Submission in opposition. Within 30
calendar days after receipt of the no-
tice of suspension, the purchaser or
any specifically named affiliate may
submit, in person, in writing, or
through a representative, information
and argument in opposition to the sus-
pension, including any additional spe-
cific information that raises a genuine
dispute over material facts.

(3) Informal hearing. Pursuant to
paragraph (b)(2) of this section, re-
spondent may request an informal
hearing with the suspending official.
The informal hearing shall be held
within 20 calendar days from the date
the request is received. The suspending
official may postpone the date of the
hearing if the respondent requests a
postponement in writing. At the hear-
ing, the respondent, appearing person-
ally or through an attorney or other
authorized representative, may infor-
mally present and explain evidence
that causes for suspension do not exist,
evidence of any mitigating factors, and
arguments concerning the imposition,
scope, duration or effects of suspen-
sion. A transcript of the informal hear-
ing shall not be required.

(4) Additional proceedings as to dis-
puted material facts. (i) If the sus-
pending official finds that there exists
a genuine dispute over facts material
to the suspension, respondent(s) shall
be afforded an opportunity to appear
with counsel, submit documentary evi-
dence, present witnesses, and confront
any person the Forest Service presents,
unless—

(A) The action is based on an indict-
ment; or

(B) A determination is made, on the
basis of Department of Justice advice,
that the substantial interests of the
Government in pending or con-
templated legal proceedings based on
the same facts as the suspension would
be prejudiced.

(ii) If appropriate, the respondent
may request a fact-finding conference
on disputed material facts. Such a con-
ference shall be held within 20 calendar
days from the date the request is re-
ceived unless mutually agreed other-
wise. The fact-finding conference shall
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conform with the following require-
ments:

(A) At least 10 days before the fact-
finding conference, the suspending offi-
cial shall send the respondent a copy of
all documents in the administrative
record as of the date of transmittal and
not objected to by the Department of
Justice.

(B) At the conference, the respondent
shall have the opportunity to appear
with counsel, submit documentary evi-
dence, present witnesses, and confront
any person the Forest Service presents.

(iii) A transcribed record of any addi-
tional proceedings shall be prepared
and made available at cost to the re-
spondent upon request, unless the re-
spondent and the Forest Service, by
mutual agreement, waive the require-
ment for a transcript.

(5) Suspending official’s decision. The
suspending official may modify or ter-
minate the suspension or leave it in
force for the same reasons as for termi-
nating or reducing the period or extent
of debarment (see §223.139(c)). The deci-
sion shall be made in accordance with
the following provisions:

(i) No additional proceedings necessary.
In actions based on an indictment, in
which the respondent’s submission does
not raise a genuine dispute over mate-
rial facts; or in which additional pro-
ceedings to determine disputed mate-
rial facts have been denied on the basis
of Department of Justice advice, the
suspending official’s decision shall be
based on all the information in the ad-
ministrative record, including any sub-
missions and argument made by the re-
spondent. The decision shall be made
within 30 working days after receipt of
any information and argument sub-
mitted by the respondent, unless the
suspending official extends this period
for good cause.

(i1) Additional proceedings necessary.
(A) In actions in which additional pro-
ceedings are necessary as to disputed
material facts, written findings of fact
shall be promptly prepared. The sus-
pending official shall base the decision
on the facts as found, together with
any information and argument sub-
mitted by the respondent and any
other information in the administra-
tive record.

36 CFR Ch. Il (7-1-16 Edition)

(B) The suspending official may refer
matters involving disputed material
facts to another official for findings of
fact. The suspending official may re-
ject any such findings, in whole or in
part, only after specifically deter-
mining them to be arbitrary and capri-
cious or clearly erroneous.

(C) The suspending official’s decision
shall be made only after the conclusion
of any proceedings with respect to dis-
puted facts.

(6) Notice of suspending official’s deci-
sion. The purchaser and any affiliates
involved shall be given prompt written
notice of the suspending officer’s deci-
sion to continue or not continue the
suspension by certified mail, return re-
ceipt requested.

§223.144 Period of suspension.

(a) Suspension shall be for a tem-
porary period pending the completion
of investigation and any ensuing legal
proceedings unless sooner terminated
by the suspending official or as pro-
vided in paragraph (b) of this section.

(b) If legal proceedings are not initi-
ated within 12 months after the date of
the suspension notice, the suspension
shall be terminated unless an Assistant
Attorney General requests its exten-
sion, in which case it may be extended
for an additional 6 months. In no event
may a suspension extend beyond 18
months, unless legal proceedings have
been initiated within that period.

(c) The suspending official shall no-
tify the Department of Justice of the
proposed termination of any suspen-
sion, at least 30 days before the 12-
month period expires, to give the De-
partment an opportunity to request an
extension.

§223.145 Scope of suspension.

The scope of suspension shall be the
same as that for debarment (see
§223.140), except that the procedures in
§223.143 shall be used in imposing sus-
pension.

Subpart D—Timber Export and
Substitution Restrictions

§223.159 Scope and applicability.

The rules of this subpart apply to all
timber sale contracts awarded before
August 20, 1990, the date of enactment
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of the Forest Resources Conservation
and Shortage Relief Act of 1990 (16
U.S.C. 620, et seq.). The rules at §223.162
shall remain in effect for all contracts
awarded on or after August 20, 1990,
until September 8, 1995. Contracts
awarded on or after August 20, 1990 are
subject to the rules of subpart F of this
part, unless otherwise noted. Contracts
awarded on or after September 8, 1995
are governed in full by subpart F.

[60 FR 46922, Sept. 8, 1995]

§223.160 Definitions.

The following definitions apply to
the provisions of this section:

(a) Export means either direct or indi-
rect export to a foreign country and oc-
curs on the date that a person enters
into a contract or other binding trans-
action for the export of unprocessed
timber or, if that date cannot be estab-
lished, when unprocessed timber is
found in an export yard or pond, bun-
dled or otherwise prepared for ship-
ment, or aboard an ocean-going vessel.
An export yard or pond is an area where
sorting and/or bundling of logs for ship-
ment outside the United States is ac-
complished. Unprocessed timber,
whether from National Forest System
or private lands, is exported directly
when exported by the National Forest
timber purchaser. Timber is exported
indirectly when export occurs as a re-
sult of a sale to another person or as a
consequence of any subsequent trans-
action.

(b) Historic level means the average
annual volume of unprocessed timber
purchased or exported in calendar
years 1971, 1972, and 1973.

(c) Private lands mean lands held or
owned by a private person. Nonprivate
lands include, but are not limited to,
lands held or owned by the United
States, a State or political subdivision
thereof, or any other public agency, or
lands held in trust by the United
States for Indians.

(d) Substitution means the purchase of
unprocessed timber from National For-
est System lands to be used as replace-
ment for unprocessed timber from pri-
vate lands which is exported by the
purchaser. Substitution occurs when
(1) a person increases purchases of Na-
tional Forest timber in any Calendar
year more than 10 percent above their

§223.160

historic level and in the same calendar
year exports unprocessed timber from
private land in the tributary area; or
(2) a person increases exports of un-
processed timber from private land in
any tributary area more than 10 per-
cent above their historic level in any
calendar year while they have National
Forest timber under contract.

(e) Tributary area means the geo-
graphic area from which unprocessed
timber is delivered to a specific proc-
essing facility or complex. A tributary
area is expanded when timber outside
an established tributary area is hauled
to the processing facility or complex.

(f) Unprocessed timber, except western
red cedar in the contiguous 48 States,
means trees or portions of trees having
a net scale content not less than 33%
percent of the gross volume, or the
minimum piece specification set forth
in the timber sale contract, in material
meeting the peeler and sawmill log
grade requirements published in the
January 1, 1980—Official Log Scaling
and Grading Rules used by Log Scaling
and Grading Bureaus on the West
Coast; cants to be subsequently re-
manufactured exceeding 8% inches in
thickness; cants of any thickness reas-
sembled into logs; and split or round
bolts, except for aspen, or other
roundwood not processed to standards
and specifications suitable for end-
product use. Unprocessed timber shall
not mean pulp (utility) grade logs and
Douglas-fir special cull logs or timber
processed into the following:

(1) Lumber and construction timbers,
regardless of size, sawn on four sides;

(2) Chips, pulp, and pulp products;

(3) Green veneer and plywood;

(4) Poles, posts, or piling cut or treat-
ed for use as such;

() Cants cut for remanufacture, 8%
inches in thickness or less;

(6) Aspen bolts, not exceeding 4 feet
in length.

(g) Unprocessed western red cedar tim-
ber in the contiguous 48 States means
trees or portions of trees of that spe-
cies which have not been processed
into—

(1) Lumber of American Lumber
Standards Grades of Number 3 dimen-
sion or better, or Pacific Lumber In-
spection Bureau Export R-List Grades
of Number 3 Common or better;
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(2) Chips, pulp, and pulp products;

(3) Veneer and plywood;

(4) Poles, posts, or piling cut or treat-
ed with preservatives for use as such
and not intended to be further proc-
essed; or

(5) Shakes and shingles; provided
that lumber from private lands manu-
factured to the standards established
in the lumber grading rules of the
American Lumber Standards Associa-
tion or the Pacific Lumber Inspection
Bureau and manufactured lumber au-
thorized to be exported under license
by the Department of Commerce shall
be considered processed.

(h) Person means an individual, part-
nership, corporation, association, or
other legal entity and includes any
subsidiary, subcontractor, parent com-
pany, or other affiliate. Business enti-
ties are considered affiliates for the en-
tire calendar year when one controls or
has the power to control the other or
when both are controlled directly or in-
directly by a third person during any
part of the calendar year.

(i) Purchase occurs when a person is
awarded a contract to cut National
Forest timber or through the approval
of a third party agreement by the For-
est Service.

(j) Purchaser means a person that has
purchased a National Forest timber
sale.

(Sec. 14, Pub. L. 95-588, 90 Stat. 2958, as
amended (16 U.S.C. 472a); sec. 301, Pub. L. 96—
126, 93 Stat. 979; sec. 1, 30 Stat. 35, as amend-
ed (16 U.S.C. 55.1); sec. 301, 90 Stat. 1063, Pub.
L. 94-373; sec. 1, 30 Stat. 35, as amended (16
U.S.C. 551))

[45 FR 80528, Dec. 5, 1980, as amended at 46
FR 2611, Jan. 12, 1981; 46 FR 22581, Apr. 20,
1981; 47 FR 746, Jan. 7, 1982. Redesignated at
49 FR 2761, Jan. 23, 1984]

§223.161 [Reserved]

§223.162 Limitations on timber har-
vested from all other states.

Unprocessed timber from National
Forest System lands west of the 100th
Meridian in the contiguous 48 States
may not:

(a) Be exported from the United
States;

(b) Be used in substitution for un-
processed timber from private lands
which is exported by the purchaser; or
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(c) Be sold, traded, exchanged, or oth-
erwise given to any person who does
not agree to manufacture it to meet
the processing requirements of this
section and/or require such a proc-
essing agreement in any subsequent re-
sale or other transaction. This limita-
tion on export or substitution does not
apply to species of timber previously
found to be surplus to domestic needs
or to any additional species, grades, or
quantities of timber which may be
found by the Secretary to be surplus to
domestic needs.

(Sec. 14, Pub. L. 95-588, 90 Stat. 2958, as
amended (16 U.S.C. 472a); sec. 301, Pub. L. 96—
126, 93 Stat. 979; sec. 1, 30 Stat. 35, as amend-
ed (16 U.S.C. 55.1); sec. 301, 90 Stat. 1063, Pub.
L. 94-373; sec. 1, 30 Stat. 35, as amended (16
U.S.C. 551))

[45 FR 80528, Dec. 5, 1980, as amended at 46
FR 2611, Jan. 12, 1981; 47 FR 746, Jan. 7, 1982.
Redesignated at 49 FR 2761, Jan. 23, 1984]

§223.163 [Reserved]

§223.164 Penalty for falsification.

For false certification of documents
relating to export or substitution and/
or other violations of export and sub-
stitution requirements by the pur-
chaser of timber from National Forest
System lands, the Forest Service may
cancel the subject contract, debar the
involved person or persons from bid-
ding on National Forest timber, or ini-
tiate other action as may be provided
by law or regulation.

(Sec. 14, Pub. L. 94-588, 90 Stat. 2958, as
amended (16 U.S.C. 472a); Sec. 301, Pub. L. 96—
126, 93 Stat. 979; Sec. 1, 30 Stat. 35, as amend-
ed (16 U.S.C. 55.1); Sec. 301, 90 Stat. 1063, Pub.
L. 94-373; Sec. 1, 30 Stat. 35, as amended (16
U.S.C. 551); (44 U.S.C. 3506))

[45 FR 80528, Dec. 5, 1980. Redesignated at 49
FR 2761, Jan. 23, 1984, and amended at 51 FR
40316, Nov. 6, 1986]

Subpart E [Reserved]
Subpart F—The Forest Resources
Conservation and Shortage
Relief Act of 1990 Program

SOURCE: 60 FR 46922, Sept. 8, 1995, unless
otherwise noted.
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§223.185 Scope and applicability.

This subpart implements provisions
of the Forest Resources Conservation
and Shortage Relief Act of 1990 (16
U.S.C. 620, et seq.) that became effective
upon enactment or as otherwise speci-
fied in the Act. As of September 8, 1995,
this subpart applies to unprocessed
timber originating from private lands
west of the 100th meridian in the con-
tiguous 48 States that requires domes-
tic processing. Except as provided later
in this paragraph, this subpart applies
to all unprocessed timber originating
from National Forest System lands
west of the 100th meridian in the con-
tiguous 48 States acquired from timber
sale contracts awarded on or after Au-
gust 20, 1990. The rules regarding sub-
stitution at §223.162 of subpart D apply
to unprocessed timber acquired from
timber sale contracts awarded between
August 20, 1990, and September 8, 1995,
as provided in §490(a)(2)(A) of the Act.
The rules regarding reporting the ac-
quisition and disposition of unproc-
essed Federal timber at §223.193 of this
subpart apply to all transfers of un-
processed Federal timber originating
from National Forest System lands
west of the 100th meridian in the con-
tiguous 48 States regardless of timber
sale contract award date.

§223.186 Definitions.

The following definitions apply to
the provisions of this subpart:

Acquire means to come into posses-
sion of, whether directly or indirectly,
through a sale, trade, exchange, or
other transaction. The term ‘‘acquisi-
tion”” means the act of acquiring. The
terms ‘‘acquire” and ‘‘purchase’ are
synonymous and are used interchange-
ably.

Act means the Forest Resources Con-
servation and Shortage Relief Act of
1990 (Pub. L. No. 101-382, 104 Stat. 714-
726; 16 U.S.C. 620-620j).

Area of operations refers to the geo-
graphic area within which logs from
any origin have neither been exported
nor transported to an area where ex-
port occurs. The area of operations will
be determined for individual Forest
Service Administrative Units or groups
of Administrative Units by the Re-
gional Foresters of Regions 1, 2, 3, and
4 on an as-needed basis, and used as
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part of the criteria for evaluating re-
quests to waive the identifying and
marking requirements for unprocessed
Federal logs.

Cants or Flitches are synonymous,
and mean trees or portions of trees,
sawn on one or more sides, intended for
remanufacture into other products
elsewhere.

Civil penalties:

Willful disregard means a person knew
or showed reckless disregard for the
matter of whether the person’s conduct
is prohibited by the Forest Resources
Conservation and Shortage Relief Act
of 1990, 16 U.S.C. 620, et seq. with regard
to the prohibition against exporting
unprocessed Federal timber (including
causing unprocessed timber to be ex-
ported).

Willfully means a person knew or
showed reckless disregard for the mat-
ter of whether the person’s conduct is
prohibited by the Forest Resources
Conservation and Shortage Relief Act
of 1990, 16 U.S.C. et seq., or regulations
issued under the Act, even though such
violation may not have caused the ex-
port of unprocessed Federal timber in
violation of the Act.

Disregard means to ignore, overlook,
or fail to observe any provision of the
Act or a regulation issued under this
Act, even though such violation may
not have caused the export of unproc-
essed Federal timber in violation of the
Act.

Should have known means commit-
ting an act that a reasonable person in
the timber industry would have known
violates a provision of the Act or regu-
lations issued under the Act, even
though the violation may not have
caused the export of unprocessed Fed-
eral timber in violation of the Act.

Each violation refers to any violation
under the Act or its implementing reg-
ulations with regard to a single act,
which includes but is not limited to a
single marking (or lack thereof) on a
single log, the export of a single log, or
a single entry on a document.

Export means transporting, or caus-
ing to be transported, either directly or
through another party, unprocessed
timber to a foreign country. Export oc-
curs:
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(1) On the date that a person enters
into an agreement to sell, trade, ex-
change or otherwise convey such tim-
ber to a person for delivery to a foreign
country;

(2) When unprocessed timber is
placed in an export facility in prepara-
tion (sorting, bundling, container load-
ing etc.) for shipment outside the
United States; or,

(3) When unprocessed timber is
placed on board an ocean-going vessel,
rail car, or other conveyance destined
for a foreign country.

Federal lands means lands that are
owned by the United States west of the
100th meridian in the contiguous 48
States, but do not include any land the
title to which is;

(1) Held in trust by the United States
for the benefit of any Indian tribe or
individual;

(2) Held by any Indian tribe or indi-
vidual subject to a restriction by the
United States against alienation; or

(3) Held by any Native Corporation as
defined in section 3 of the Alaska Na-
tive Claims Settlement Act (43 U.S.C.
1602).

Finished products means products
from trees, portions of trees or other
roundwood products processed to
standards and specifications intended
for end product use.

Fiscal year means the Federal fiscal
year beginning October 1, and ending
the following September 30.

Gross value means the total value a
person received from the transfer of
unprocessed Federal timber involved in
a violation, before production, deliv-
ery, agent fees, overhead, or other
costs are removed.

Hammer brand refers to an identifying
mark or brand composed of numbers,
letters, characters, or a combination of
numbers, letters, or characters perma-
nently attached to a hammer, or other
similar striking tool. The hammer
brand must make a legible imprint of
the brand in the end of a log when
struck.

Highway yellow paint refers to an oil
base or equivalent yellow paint of last-
ing quality comparable to the yellow
paint used to mark highways.

Log refers to an unprocessed portion
of a tree that is transported to a manu-
facturing facility or other location for
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processing, transferring to another per-
son, or exporting. ‘“‘Logs” is synony-
mous with ‘“‘timber’’.

Manufacturing facility means a per-
manently located processing plant used

to convert unprocessed timber into
products.
Non-manufacturer means a person

who does not own or operate a manu-
facturing facility.

Person means any individual, part-
nership, corporation, association, or
other legal entity and includes any
subsidiary, subcontractor, parent com-
pany, and business affiliates. Persons
are affiliates of each other when either
directly or indirectly, one person con-
trols or has the power to control the
other or a third party or parties con-
trol or have the power to control both.
In determining whether or not affili-
ation exists, consideration shall be
given to all appropriate factors, includ-
ing but not limited to common owner-

ship, common management, common
facilities, and contractual relation-
ships.

Private lands means lands, located
west of the 100th meridian in the con-
tiguous 48 States held or owned by a
person. Such term does not include
Federal lands or public lands, or any
land the title to which is;

(1) Held in trust by the United States
for the benefit of any Indian tribe or
individual;

(2) Held by any Indian tribe or indi-
vidual subject to a restriction by the
United States against alienation; or

(3) Held by any Native Corporation as
defined in section 3 of the Alaska Na-
tive Claims Settlement Act (43 U.S.C.
1602).

Processed means timber processed
into products listed in §223.187 of these
regulations.

Purchase has the same meaning as ac-
quire. The terms are used interchange-
ably.

Same geographic and economic area
means the land within the boundaries
of an approved sourcing area.

Sourcing area means the geographic
area approved by the Secretary which
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includes a person’s timber manufac-
turing facility and the private and Fed-
eral lands from which the person ac-
quires or intends to acquire unproc-
essed timber to supply such manufac-
turing facility; a sourcing area must be
geographically and economically sepa-
rate from any area from which that
person harvests for export any unproc-
essed timber originating from private
lands.

Substitution occurs when:

(1) A person acquires, directly or in-
directly, unprocessed timber from Fed-
eral lands west of the 100th meridian in
the contiguous 48 States and engages
in exporting or selling for export, un-
processed timber originating from pri-
vate lands within the same geographic
and economic area; or

(2) A person acquires, directly or in-
directly, unprocessed timber from Fed-
eral lands west of the 100th meridian in
the contiguous 48 States and, during
the preceding 24-month period, ex-
ported unprocessed timber originating
from private lands; or

(3) A person exports or sells for ex-
port, unprocessed timber originating
from private lands within the same ge-
ographic and economic area in the
same calendar year that the person has
unprocessed timber originating from
Federal lands in the person’s posses-
sion or under contract; or

(4) A person purchases, directly or in-
directly, unprocessed timber origi-
nating from Federal lands if such per-
son sells or otherwise transfers unproc-
essed timber that originates from pri-
vate lands west of the 100th meridian
in the contiguous 48 States and that re-
quires domestic processing, to a third
party if that third party or successive
parties export that unprocessed private
timber. A third party or successive par-
ties who acquire such unprocessed tim-
ber that originates from private lands
west of the 100th meridian in the con-
tiguous 48 States and that requires do-
mestic processing may not export such
timber.

Transaction means an arrangement
involving the transfer of unprocessed
timber.

Transaction statement is a signed copy
of one of the transaction reporting
forms in 36 CFR 223.193 and 223.194.
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Transfer means to pass title, sell,
trade, exchange, or otherwise convey
unprocessed timber to another person.

Unprocessed timber means trees or
portions of trees or other roundwood
not processed to standards and speci-
fications suitable for end product use
and intended for remanufacture. Un-
processed timber does not include prod-
ucts intended for remanufacture that
meet the criteria listed in §223.187(a)
(2) or (3). For the purposes of reporting
and identifying under §§223.193, 223.194
and 223.195, unprocessed timber also
means timber products listed in
§223.187 of these regulations, and other
timber products including house logs
that are part of a structure kit, that
are indistinguishable from other un-
processed timber.

§223.187 Determinations
essed timber.

(a) All species except western red cedar.
Unprocessed timber, as defined in
§223.186 of this Subpart, does not in-
clude timber processed into any one of
the following:

(1) Lumber or construction timbers,
except western red cedar, meeting cur-
rent American Lumber Standards
Grades or Pacific Lumber Inspection
Bureau Export R or N list grades, sawn
on 4 sides, not intended for remanufac-
ture. To determine whether such lum-
ber or construction timbers meet this
grade and intended use standard, the
shipper of record must have in its pos-
session for each shipment or order, and
available for inspection upon the re-
quest of the Forest Service:

(i) A legible copy of a lumber inspec-
tion certificate certified by a lumber
inspection/grading organization gen-
erally recognized by the industry as
setting a selling standard; and,

(ii) A statement by the manufacturer
certifying under the penalties provided
in section 492 of the Act (16 U.S.C. 620d)
and the False Statements Act (18
U.S.C. 1001) that the products in the
shipment or order are intended to be
used as shipped, are manufactured into
products, or processed into pulp, and
are not to be manufactured into other
products. The certification statements
shall be made in accordance with para-
graph (b) of this section. The certifi-
cation statements in paragraph (b) of

of unproc-
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this section are not required if the
lumber or construction timbers de-
scribed in paragraph (a)(1) of this sec-
tion or the pulpwood bolts described in
paragraph (a)(8) of this section other-
wise may be exported without regard
to an intent to remanufacture or proc-
ess into pulp. For instance, because the
timber originates from private land
from which timber may be exported.

(2) Lumber, construction timbers, or
cants for remanufacture, except west-
ern red cedar, meeting current Amer-
ican Lumber Standards Grades or Pa-
cific Lumber Inspection Bureau Export
R or N list clear grades, sawn on 4
sides, not to exceed 12 inches (30.5 cm)
thick. To determine whether such lum-
ber, timbers, or cants meet this grad-
ing standard, the shipper of record
must have in its possession for each
shipment or order and available for in-
spection, upon the request of the For-
est Service, a legible copy of a lumber
inspection certificate certified by a
lumber inspection/grading organization
generally recognized by the industry as
setting a selling standard.

(3) Lumber, construction timbers, or
cants for remanufacture, except west-
ern red cedar, that do not meet the
grades referred to in paragraph (a)(2) of
this section and are sawn on 4 sides,
with wane less than V4 of any face, not
exceeding 8% inches (22.2 cm) thick.

(4) Chips, pulp, or pulp products.

(5) Veneer or plywood.

(6) Poles, posts, or piling cut or treat-
ed with preservatives for use as such.

(7) Shakes or shingles.

(8) Aspen or other pulpwood bolts,
not exceeding 100 inches in length, ex-
ported for processing into pulp. Ship-
pers of record of such pulpwood bolts
must have in their possession, and
available for inspection upon request of
the Forest Service, in accordance with
paragraph (b) of this section, a manu-
facturer’s certificate that such bolts
are intended for processing into pulp.

(9) Pulp logs or cull logs processed at
domestic pulp mills, domestic chip
plants, or other domestic operations
for the purpose of conversion of logs
into chips.

(b) Ezxport product -certifications. (1)
Manufacturers of lumber or construc-
tion timbers described in paragraph
(a)(1) of this section and pulpwood
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bolts described in paragraph (a)(8) of
this section, shall certify to the fol-
lowing statements:

(2) Lumber or construction timbers; ‘‘1
certify that the products in the ship-
ment identified by my shipping order
number dated , are
manufactured in accordance with the
attached order from (buyer) of
(address), numbered and dated

~, are intended to be used as
shipped and are not to be remanufac-
tured into other products. I make this
certification with full knowledge and
understanding of the export and substi-
tution restrictions of the Forest Re-
sources Conservation and Shortage Re-
lief Act of 1990 (16 U.S.C. 620 et seq.)
(Act) and its implementing regula-
tions. I fully understand that exporting
unprocessed timber originating from
Federal lands or unprocessed timber
from private lands which is required to
be processed domestically is a viola-
tion of this Act, its implementing regu-
lations, and the False Statements Act
(18 U.S.C. 1001), and may subject me to
the penalties and remedies provided for
such violations.”

(3) Pulpwood bolts. ‘‘I certify that the
pulpwood bolts in the shipment identi-
fied by my shipping order number

dated , are manufac-
tured in accordance with the attached
order from (buyer) of (address), num-
bered and dated , are
intended to be processed into pulp and
are not to be remanufactured into
other products. I make this certifi-
cation with full knowledge and under-
standing of the export and substitution
restrictions of the Forest Resources
Conservation and Shortage Relief Act
of 1990 (16 U.S.C. 620, et seq.) (Act) and
its implementing regulations. I fully
understand that exporting unprocessed
timber originating from Federal lands
or unprocessed timber from private
lands which is required to be processed
domestically is a violation of this Act,
its implementing regulations, and the
False Statements Act (18 U.S.C. 1001),
and may subject me to the penalties
and remedies provided for such viola-
tions.”

4) Signatory procedures. Certificates
shall be on company letterhead, and
signed by the person manufacturing
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the shipment. In the case of a corpora-
tion, the certificates must be signed by
a person authorized, in writing, by the
Chief Executive Officer pursuant to 36
CFR 223.187(b)(4), to sign the certifi-
cates in 36 CFR 223.187(b) on behalf of
the corporation.

(5) Chief Executive Officer Authorica-
tion. The authorization by the Chief
Executive Officer shall be on company
letterhead, shall be notarized, and shall
read as follows:

‘I authorize to sign the certifi-
cates in 36 CFR 223.187(b) on behalf of (name
of corporation). I make this authorization
with full knowledge and understanding of
the export and substitution restrictions of
the Forest Resources Conservation and
Shortage Relief Act of 1990 (16 U.S.C. 620 et
seq.) (Act) and its implementing regulations.
I fully understand that exporting unproc-
essed timber originating from Federal lands
or unprocessed timber originating from pri-
vate lands which is required to be processed
domestically is a violation of this Act, its
implementing regulations, and the False
Statements Act (18 U.S.C. 1001), and may
subject me to the penalties and remedies
provided for such violation.”

(6) Exporters of other timber prod-
ucts originating from Federal lands not
specifically listed in §223.187 which
may develop export markets in the fu-
ture may also require similar certifi-
cation statements. Such statements
will be provided by the Forest Service.

(c) Western red cedar. Unprocessed
western red cedar timber does not in-
clude manufactured lumber authorized
for export under license by the Depart-
ment of Commerce, and lumber from
private lands processed to standards es-
tablished in the lumber grading rules
of the American Lumber Standards As-
sociation or the Pacific Lumber Inspec-
tion Bureau, or timber processed into
any of the following products:

(1) Lumber of American Lumber
Standards Grades of Number 3 dimen-
sion or better, or Pacific Lumber In-
spection Bureau Export R-List Grades
of Number 3 common or better, with a
maximum cross section of 2,000 square
centimeters (310 square inches) for any
individual piece of processed western
red cedar, regardless of grade. To deter-
mine whether such lumber meets these
established standards, grades and size
restrictions, the shipper of record must
have in its possession for each ship-
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ment, and available for inspection upon
the request of the Forest Service, a leg-
ible copy of a lumber inspection certifi-
cate certified by a lumber inspection/
grading organization generally recog-
nized by the industry as setting a sell-
ing standard. Export restrictions gov-
erning western red cedar timber har-
vested from Federal, State or other
public lands are found in 7(i) of the Ex-
port Administration Act of 1979 as
amended (50 U.S.C. appendix 2406(i)),
and implementing regulations at 15
CFR T717.7.

(2) Chips, pulp, and pulp products;

(3) Veneer and plywood;

(4) Poles, posts, pilings cut or treated
with preservatives for use as such and
not intended to be further processed;
and

(5) Shakes and shingles.

(d) Finished Products. Shippers of
record of products manufactured from
unprocessed western red cedar origi-
nating from Federal lands, acquired by
the manufacturer under the exemption
from the prohibition against indirect
substitution at §223.189(e)(1), must
have in their possession for each ship-
ment a certificate from the manufac-
turer that such products are finished
products as defined in §223.186 of this
subpart. The certification statement
shall read as follows:

(1) “‘I certify that the products in the
shipment identified by my shipping
order number , dated , are
manufactured in accordance with the

attached order from (buyer) of
(address) , nhumbered
and dated , are intended for end

product use. I understand that only
western red cedar products that are fin-
ished products are exempt from the pro-
hibition against indirect substitution
in the Forest Resources Conservation
and Shortage Relief Act of 1990 (16
U.S.C. 620b(b)(1)) and its implementing
regulations. I make this certification
with full knowledge and understanding
of the export and substitution restric-
tions of the Forest Resources Con-
servation and Shortage Relief Act of
1990 (16 U.S.C. 620, et seq.) (Act) and its
implementing regulations. I fully ac-
knowledge and understand that to ac-
quire western red cedar under the indi-
rect substitution exemption in 16
U.S.C. 620b(b)(1) for purposes other
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than domestic processing into finished
products will be a violation of this Act,
its implementing regulations, and the
False Statements Act (18 U.S.C. 1001)
and may subject me to the penalties
and remedies provided for such viola-
tion.”

(2) Signatory procedures. Certificates
shall be on company letterhead, and
signed by the person manufacturing
the shipment. In the case of a corpora-
tion, the certificate must be signed by
a person authorized, in writing, by the
Chief Executive Officer, pursuant to 36
CFR 223.187(d)(3), to sign the certificate
in 36 CFR 223.187(d)(1) on behalf of the
corporation.

(3) Chief Executive Officer Authoriza-
tion. The authorization by the Chief
Executive Officer shall be on company
letterhead, shall be notarized, and shall
read as follows:

“I authorize to sign the certificate
in 36 CFR 223.187(d)(1) on behalf of (name of
corporation). I make this authorization with
full knowledge and understanding of the ex-
port and substitution restrictions of the For-
est Resources Conservation and Shortage Re-
lief Act of 1990 (16 U.S.C. 620, et seq.) (Act)
and its implementing regulations. I fully un-
derstand that exporting unprocessed timber
originating from Federal lands or unproc-
essed timber originating from private lands
which is required to be processed domesti-
cally is a violation of this Act, its imple-
menting regulations, and the False State-
ments Act (18 U.S.C. 1001), and may subject
me to the penalties and remedies provided
for such violation.”

§223.188 Prohibitions against export-
ing unprocessed Federal timber.

No person who acquires unprocessed
timber originating from Federal lands
west of the 100th meridian in the con-
tiguous 48 States may export such tim-
ber from the United States, or sell,
trade, exchange, or otherwise convey
such timber to any other person for the
purpose of exporting such timber from
the United States. This prohibition
does not apply to specific quantities of
grades and species of such unprocessed
Federal timber that the Secretary of
Agriculture determines to be surplus to
domestic manufacturing needs.

36 CFR Ch. Il (7-1-16 Edition)

§223.189 Prohibitions against substi-
tution.

(a) Direct substitution prohibition. Ex-
cept as otherwise provided by this sec-
tion:

(1) No person may purchase directly
from any department or agency of the
United States unprocessed timber orig-
inating from Federal lands west of the
100th meridian in the contiguous 48
States if:

(i) Such person acquires unprocessed
timber originating from Federal lands
west of the 100th meridian in the con-
tiguous 48 States and engages in ex-
porting or selling for export, unproc-
essed timber originating from private
lands within the same geographic and
economic area; or

(ii) Such person has, during the pre-
ceding 24-month period, exported un-
processed timber originating from pri-
vate lands.

(2) No person may export or sell for
export, unprocessed timber originating
from private lands within the same ge-
ographic and economic area in the
same calendar year that the person has
unprocessed timber originating from
Federal lands in the person’s posses-
sion or under contract.

(3) No person may purchase unproc-
essed timber originating from Federal
lands if such person sells or otherwise
transfers unprocessed timber that
originates from private lands west of
the 100th meridian in the contiguous 48
States and that requires domestic proc-
essing, to a third party if that third
party or successive parties export that
unprocessed private timber. A third
party or successive parties who acquire
such unprocessed timber that origi-
nates from private lands west of the
100th meridian in the contiguous 48
States and that requires domestic proc-
essing may not export such timber.

(4) The prohibitions in paragraphs (a)
(1)-(3) of this section shall not apply to
specific quantities of grades and spe-
cies of unprocessed timber which the
Secretary of Agriculture has deter-
mined to be surplus to domestic manu-
facturing needs.

(b) Exemptions. (1) Pursuant to sec-
tion 490(c) of the Act (16 U.S.C. 620b),
all persons who applied for a sourcing
area by December 20, 1990, in accord-
ance with §223.190 of this subpart, were
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exempt from the prohibitions against
substitution, in accordance with
§223.189(a)(1) of this subpart, until such
time that the approving official ap-
proved or disapproved the application.

(2) Pursuant to Section 490(a) of the
Act (16 U.S.C. 620b), an exemption to
the prohibition in §223.189(a)(1)(B) of
this subpart is provided to:

(i) A person with a historic export
quota who submitted a certification in
accordance with §223.189 (c) and (d) of
this subpart; and

(ii) A non-manufacturer who sub-
mitted a certification in accordance
with §223.192 of this subpart.

(3) Pursuant to §490(c) of the Act (16
U.S.C. 620b), the prohibitions against
direct substitution in §223.189(a) (1) and
(2) of this subpart do not apply to a
person who acquires unprocessed tim-
ber originating from Federal lands
within an approved sourcing area, does
not export unprocessed timber origi-
nating from private lands within the
approved sourcing area while the ap-
proval is in effect, and, if applicable,
received a waiver of the prohibition
against exporting unprocessed timber
originating from private lands within
the sourcing area during the preceding
24 months, in accordance with §223.189
(f) and (g) of this subpart.

(c) Historic export quota exemption.
The prohibition against the purchase of
Federal timber for a person who has ex-
ported unprocessed timber originating
from private lands, within the pre-
ceding 24-month period, shall not apply
to a person with a historic export
quota approved by the Secretary and
who has been exporting unprocessed
private timber in accordance with the
log export and substitution regulations
of the Secretary of Agriculture at 36
CFR part 223, subpart D, in effect be-
fore August 20, 1990, if:

(1) That person certified in writing to
the Regional Forester of the Region ad-
ministering the historic export quota,
on or before November 20, 1990, that the
person would cease exporting unproc-
essed timber originating from private
lands on or before February 20, 1991,
and

(2) The exporting ceased in accord-
ance with such certification.

(d) Application for historic export quota
exemption. To obtain an exemption
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from the prohibition against export
within the preceding 24-month period
for purchasing Federal timber based on
an approved historic export quota de-
scribed in paragraph (c) of this section,
a person must have applied in writing
to the applicable Regional Forester on
or before November 20, 1990. The cer-
tificate must have been notarized. The
application was required to be on com-
pany letterhead and must have in-
cluded:

(1) An agreement to retain records of
all transactions involving acquisition
and disposition of unprocessed timber
from both private and Federal lands
within the area(s) involved in the cer-
tification, for a period of three (3)
years beginning November 20, 1990, and
to make such records available for in-
spection upon the request of the Re-
gional Forester, or other official to
whom such authority has been dele-
gated.

(2) A signed certification which reads
as follows:

I have purchased, under an historic ex-
port quota approved by the Secretary of Ag-
riculture, unprocessed timber originating
from Federal lands located west of the 100th
meridian in the contiguous 48 States during
the preceding 24 months in direct substi-
tution for exported unprocessed timber origi-
nating from private lands. I desire to pur-
chase directly from a Department or agency
of the United States, unprocessed timber
originating from Federal lands located in
such area of the United States. I make this
certification for the exemption from the pro-
hibition against export within the preceding
24-month period for purchasing Federal tim-
ber required by the Forest Resources Con-
servation and Shortage Relief Act of 1990,
(Pub. L. No. 101-382, August 20, 1990, 16 U.S.C.
620, et seq.) (Act). I hereby certify that I will
cease all exporting of such unprocessed pri-
vate timber from lands west of the 100th me-
ridian in the 48 contiguous States of the
United States by February 20, 1991. I make
this certification with full knowledge and
understanding of the requirements of this
Act and do fully understand that failure to
cease such exporting as certified will be a
violation of this Act (16 U.S.C. 620d) and the
False Statements Act (18 U.S.C. 1001), and
may subject me to the penalties and rem-
edies provided from such violation.”

(3) The certification must have been
signed by the person making such cer-
tification or, in the case of a corpora-
tion, by its Chief Executive Officer.
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(e) Indirect substitution prohibition. No
person may purchase from any other
person unprocessed timber originating
from Federal lands west of the 100th
meridian in the contiguous 48 States if
such person would be prohibited by
paragraph (a) of this section from pur-
chasing such timber directly from a
Department or agency of the United
States, pursuant to §490(b) of the For-
est Resources Conservation and Short-
age Relief Act of 1990 (16 U.S.C. 620, et
seq.). The prohibition in this paragraph
does not apply to the following:

(1) To the acquisition of western red
cedar, which is domestically processed
into finished products.

(2) To a person who acquires unproc-
essed timber originating from Federal
lands within an approved sourcing
area, does not export unprocessed tim-
ber originating from private lands
within the approved sourcing area
while the approval is in effect, and, if
applicable, receives a waiver of the pro-
hibition against exporting unprocessed
timber originating from private lands
within the sourcing area during the
preceding 24 months in accordance
with §223.189 (f) and (g) of this subpart.

(3) To the limited amount of unproc-
essed National Forest System timber
within Washington State that is ex-
empt from the prohibition against indi-
rect substitution, pursuant to §223.203.

(f) Waiver within a sourcing area. The
prohibitions in §223.189(a) (1) and (2)
against direct and indirect acquisition
of unprocessed timber originating from
Federal lands do not apply if:

(1) A person acquires such timber
from within an approved sourcing area
located west of the 100th meridian in
the 48 contiguous States;

(2) Has not exported unprocessed tim-
ber originating from private lands lo-
cated within the approved sourcing
area during the preceding 24 months;

(3) Does not export such private tim-
ber from within the approved sourcing
area during the period the sourcing
area is in effect; and

(4) Does not export such private tim-
ber during any calendar year in the
same geographic and economic area
that unprocessed timber originating
from Federal lands west of the 100th
meridian in the contiguous 48 States is
under contract or in possession, if the
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sourcing area is no longer in effect,
pursuant to the definition of substi-
tution in 36 CFR 223.186.

(5) The appropriate Regional Forester
could waive, in writing, the prohibition
against export within the preceding 24-
month period for any person who cer-
tified in writing, on or before Novem-
ber 20, 1990, that on or before February
20, 1991, that person would cease ex-
porting unprocessed timber originating
from private lands within the approved
sourcing area for a period of not less
than three (3) years. Signatories of this
certificate who received an approved
sourcing area, like all holders of
sourcing areas, are subject to the pro-
hibition against exporting unprocessed
timber originating from private lands
within the sourcing area boundaries,
pursuant to this paragraph.

(g) Application for waiver within a
sourcing area. To obtain a waiver of the
prohibition against export within the
preceding 24-month period for pur-
chasing Federal timber described in
paragraph (f) of this section, a person
must have submitted a request for
waiver, in writing, to the Regional For-
ester of the region in which the manu-
facturing facility being sourced is lo-
cated, which must have been received
by the Regional Forester on or before
November 20, 1990, and which must
have been signed by the person making
such request or, in the case of a cor-
poration, by its Chief Executive Offi-
cer. The request for waiver must be no-
tarized and, in the case of a corpora-
tion, with its corporate seal affixed.
The request shall be on company let-
terhead with its corporate seal affixed
and must include:

(1) An agreement to retain records of
all transactions involving acquisition
and disposition of unprocessed timber
from both private and Federal lands
within the area(s) involved in the waiv-
er request, for a period of three (3)
years beginning November 20, 1990, and
to make such records available for in-
spection upon the request of the Re-
gional Forester, or other official to
whom such authority has been dele-
gated.

(2) A signed certification statement
which reads as follows:

“I have engaged in exporting of unproc-
essed timber originating from private land
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located within the sourcing area for which I
am applying. I desire to purchase directly
from a department or agency of the United
States unprocessed timber originating from
Federal lands located within the desired
sourcing area. I hereby request waiver of the
prohibition against export within the pre-
ceding 24-month period for purchasing Fed-
eral timber required by the forest Resources
Conservation and Shortage Relief Act of 1990
(Pub. L. No. 101-382, August 20, 1990, 16 U.S.C.
620, et seq.) (Act). I hereby certify that I will
cease all exporting of such unprocessed pri-
vate timber from within the desired sourcing
area by February 20, 1991, and will not re-
sume such exporting for a period of not less
than three (3) years. I make this certifi-
cation with full knowledge and under-
standing of the requirements of this Act and
do fully understand that failure to cease
such exporting as certified will be a viola-
tion of Section 492 of this Act (16 U.S.C. 620d)
and the False Statements Act (18 U.S.C.
1001), and may subject me to the penalties
and remedies provided for such violation.”

§223.190 Sourcing
procedures.

(a) Subject to the restrictions de-
scribed in §223.189 of this subpart and,
except as provided in paragraph (b) of
this section, a person who owns or op-
erates a manufacturing facility and
who exports unprocessed timber origi-
nating from private lands may apply
for a sourcing area in accordance with
the procedures of this section. How-
ever, an owner/operator of a manufac-
turing facility who exports unprocessed
timber originating from Federal lands
may not possess or acquire unprocessed
timber originating from Federal lands
unless the acquisition is within an ap-
proved sourcing area. A person who in-
tends to acquire or become affiliated
with a manufacturing facility that
processes Federal timber and who is an
exporter may apply for a sourcing area.
Written proof of the intent to acquire
or affiliate must be included in the
sourcing area application, signed by
the applicant and the person or, in the
case of a corporation, the Chief Execu-
tive Officer, whose company the appli-
cant intends to acquire or affiliate
with. This certification must be on let-
terhead and must be notarized. A
sourcing area application that the Sec-
retary determines would be approved
will be granted tentative approval
pending final notification by the appli-
cant of acquisition of or affiliation

area application
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with the manufacturing facility. The
tentative approval of the sourcing area
will lapse unless the acquisition or af-
filiation occurs within 30 days of the
tentative approval of the sourcing
area. A sourcing area is not valid until
final approval of the sourcing area. The
direct substitution prohibition did not
apply to a person who applied for a
sourcing area on or before December 20,
1990. A request for modification of an
existing sourcing area shall trigger a
review pursuant to the procedures and
restrictions in §223.191(e).

(b) As provided in the Act, a person
who has requested an exemption or
waiver of the prohibition against ex-
port within the preceding 24-month pe-
riod, pursuant to §223.189 of this sub-
part, must have applied for the desired
sourcing area on or before December 20,
1990.

(c) Applications. Sourcing area appli-
cations shall include:

(1) A map of sufficient scale and de-
tail to clearly show:

(i) The applicant’s desired sourcing
area boundary. This boundary will in-
clude both the private and Federal
lands from which the applicant intends
to acquire unprocessed timber for
sourcing its manufacturing facilities;

(ii) The location of the timber manu-
facturing facilities owned or operated
by the applicant within the proposed
sourcing area where the person intends
to process timber originating from
Federal land;

(iii) The location of private lands
within and outside the desired sourcing
area where the person has, within the
24 months immediately preceding the
date of the application, acquired un-
processed timber originating from pri-
vate land which was exported, sold,
traded, exchanged, or otherwise con-
veyed to another person for the pur-
pose of exporting such timber;

(2) A list of other persons with tim-
ber manufacturing facilities located
within the same general vicinity as the
applicant’s facilities;

(3) Any other information the appli-
cant may believe is appropriate to sup-
port approval of the requested sourcing
area; and

(4) A statement signed by the person
certifying under the penalties provided
in Section 492 of this Act (16 U.S.C.
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620d) and the False Statements Act (18
U.S.C. 1001) that the information pro-
vided in support of the application is
true, complete, and accurate to the
best of the applicant’s knowledge. The
statement shall read as follows:

“I certify under penalties of 16 U.S.C. 620d
and 18 U.S.C. 1001, that the information pro-
vided in support of this application, is true,
complete, and accurate to the best of my
knowledge concerning my timber purchasing
and export patterns. I certify that the infor-
mation provided concerning my timber pur-
chasing and export patterns fully and accu-
rately reflects, to the best of my knowledge,
the boundaries of the sourcing area for which
I am applying. I make this certification with
full knowledge and understanding of the ex-
port and substitution restrictions of the For-
est Resources Conservation and Shortage Re-
lief Act of 1990 (16 U.S.C. 620, et seq.) (Act)
and its implementing regulations. I certify
that I have not exported unprocessed timber
originating from private lands within the
boundaries of the sourcing area that is the
subject of this application in the previous 24
months. I fully understand that, if this appli-
cation is approved, exporting unprocessed
private timber originating from within the
approved sourcing area will be a violation of
this Act (16 U.S.C. 620, et seq.) its imple-
menting regulations, and the False State-
ments Act (18 U.S.C. 1001), and may subject
me to the penalties and remedies provided
for such violation.”

(d) Confidential information. Applica-
tions are not considered confidential.
However, if a person does submit con-
fidential information as part of an ap-
plication, the information should be
marked confidential. Information so
marked will be afforded the rights and
protection provided under the Freedom
of Information Act.

(e) Where to submit the application. A
sourcing area applicant shall send the
application to the Office of Adminis-
trative Law Judges and shall, simulta-
neously, send a copy of the sourcing
area application to the Forest Service
Regional Forester of the region in
which the manufacturing facility being
sourced is located. Where the sourcing
area application will cover purchases
from more than one agency, applica-
tion is to be made to the agency from
which the applicant expects to pur-
chase the preponderance of its Federal
timber. The sourcing area applicant
must also send a complete copy of the
application to each agency concerned.
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The lead agency shall make the deci-
sion in consultation with, and upon co-
signature of, the other agencies con-
cerned.

(f) Signatory procedures. Sourcing area
applications must be signed by the per-
son making the request, or in the case
of a corporation, by its Chief Executive
Officer, and must be notarized. The ap-
plication shall be on company letter-
head.

(g) The sourcing area application and
review process will be conducted pursu-
ant to the Rules of Practice Governing
the Adjudication of Sourcing Area Ap-
plications and Formal Review of
Sourcing Areas Pursuant to the Forest
Resources Conservation and Shortage
Relief Act of 1990 (16 U.S.C. 620, et seq.),
found at 7 CFR part 1, subpart M.

(h) A final decision on a sourcing
area application or a formal sourcing
area review will be issued within four
(4) months of the receipt of the applica-
tion or initiation of the review.

(i) The following criteria must be
met for sourcing area approval:

(1) The Administrative Law Judge,
or, on appeal, the Judicial Officer must
find that the proposed sourcing area is
geographically and economically sepa-
rate from any area that the applicant
harvests or expects to harvest for ex-
port any unprocessed timber origi-
nating from private lands. In making
such a finding, the Administrative Law
Judge, or, on appeal, the Judicial Offi-
cer shall consider the timber pur-
chasing patterns of the applicant on
private and Federal lands equally with
those of other persons in the same
local vicinity and the relative simi-
larity of such purchasing patterns.

(2) The ‘‘same local vicinity” will
normally be manufacturing facilities
located within 30 miles of the commu-
nity where the applicant’s manufac-
turing facility is located, but may in-
clude more distant communities if
manufacturing facilities in those com-
munities depend on the same source of
timber and have similar purchasing
patterns.

(3) The relative similarity of pur-
chasing patterns of other mills shall be
determined by considering the location
and similarity of unprocessed timber
being acquired by those facilities.
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(4) Lines defining the geographic area
shall be based on major natural and
cultural features, including, but not
limited to, prominent ridge systems,
main roads or highways, rivers, polit-
ical subdivisions, and not characterized
by random lines.

(j) Comments. Persons may submit
comments on sourcing area applica-
tions pursuant to the Rules of Practice
Governing the Adjudication of
Sourcing Area Applications and For-
mal Review of Sourcing Areas Pursu-
ant to the Forest Resources Conserva-
tion and Shortage Relief Act of 1990 (16
U.S.C. 620, et seq.), found at 7 CFR part
1, subpart M. Persons submitting a
comment must certify at the end of the
comment, but before the signature, to
the following: “‘I certify that the infor-
mation provided by me is true and ac-
curate, to the best of my knowledge,
and I understand that failure to pro-
vide true and accurate information
could be violation of the False State-
ments Act (18 U.S.C. 1001).”

(k) Transporting or causing to be
transported unprocessed private timber
from outside of a sourcing area into a
sourcing area by the holder of the
sourcing area is prohibited as a viola-
tion of the sourcing area boundary.
Such violation will cause a review of
the sourcing area, and could subject
the sourcing area holder to the pen-
alties and remedies for violations of
the Forest Resources Conservation and
Shortage Relief Act of 1990, 16 U.S.C.
620, et seq., and its implementing regu-
lations.

(1) A person with an approved
sourcing area may relinquish the
sourcing area at any time provided the
person certifies to the following:

“I am relinquishing the approved sourcing
area, described in the Secretary’s determina-
tion in FSAA on ,19 1
understand that I may not export unproc-
essed timber originating from private lands
west of the 100th meridian in the contiguous
48 States during the fiscal year in which I
have unprocessed timber originating from
Federal lands west of the 100th meridian in
the contiguous 48 States in my possession or
under contract, pursuant to the prohibition
against substitution in the Forest Resources
Conservation and Shortage Relief Act of 1990
(16 U.S.C. 620, et seq.) (‘‘Act’) and its imple-
menting regulations. I also understand that
I may not purchase unprocessed timber orig-
inating from Federal lands west of the 100th
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meridian in the contiguous 48 States within
24 months of having exported unprocessed
timber originating from private lands west
of the 100th meridian in the contiguous 48
States, pursuant to the prohibitions against
substitution in the Act and its implementing
regulations. I make this certification with
full knowledge and understanding of the Act
and its implementing regulations and do
fully understand that exporting unprocessed
timber originating from private lands west
of the 100th meridian in the contiguous 48
States during a fiscal year in which I have
unprocessed timber originating from Federal
lands west of the 100th meridian in the con-
tiguous 48 States in possession or under con-
tract, or purchasing unprocessed timber
originating from Federal lands west of the
100th meridian in the contiguous 48 States
within 24 months of having exported unproc-
essed timber originating from private lands
west of the 100th meridian in the contiguous
48 States is a violation of the substitution
provisions of the Act and the False State-
ments Act (18 U.S.C. 1001), and may subject
me to the penalties and remedies provided
for such violation.”

The certificate must be signed by the
person making such certification or, in
the case of a corporation, by its Chief
Executive Officer; must be on company
letterhead; and must be notarized.

(m) A sourcing area is in effect until
it is relinquished by the sourcing area
holder, or is disapproved upon review of
the sourcing area.

§223.191 Sourcing area disapproval
and review procedures.

(a) Notwithstanding any other provi-
sion of law, an applicant whose
sourcing area application was sub-
mitted by December 20, 1990, and was
disapproved could either phase out of
purchasing Federal timber or phase out
of exporting unprocessed timber origi-
nating from private lands within the
sourcing area that would have been ap-
proved, as follows:

(1) Phase-out of Federal timber pur-
chasing. The applicant could purchase,
in the 9-month period after receiving
the application disapproval, unproc-
essed timber originating from Federal
lands in the disapproved sourcing area,
in an amount not to exceed 75 percent
of the annual average of such person’s
purchases of unprocessed Federal tim-
ber in such area during the 5 full fiscal
years immediately prior to the date of
submission of the application. In the 6-
month period immediately following
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the 9-month period, such person could
purchase not more than 25 percent of
such annual average, after which time
the prohibitions against direct substi-
tution, set forth in §223.189 of this sub-
part, shall apply; or

(2) Phase-out of private timber export-
ing. The applicant could continue to
purchase unprocessed timber origi-
nating from Federal lands within the
disapproved sourcing area without
being subject to the phase-out of Fed-
eral timber purchasing procedures de-
scribed in paragraph (a) of this section,
if the following requirements were
met:

(i) The applicant certified to the Re-
gional Forester or the approving offi-
cial to whom such authority has been
delegated, within 90 days after receiv-
ing the disapproval decision, as follows:

(A) An applicant that has exported
unprocessed timber originating from
private lands from the geographic area
that would have been approved pro-
vided a signed certification that reads
as follows:

“I have engaged in the exporting of un-
processed private timber originating from
private lands located within the geographic
area the approving official would have ap-
proved as a sourcing area for my manufac-
turing facility. I desire to continue pur-
chasing unprocessed Federal timber from
within such area. I hereby certify that I will
cease all exporting of unprocessed timber
from private lands located within the area
that would have been approved by [the appli-
cant shall insert date 15 months from date of
receipt of the disapproval decision]. I agree
to retain records of all transactions involv-
ing acquisition and disposition of unproc-
essed timber from both private and Federal
lands within the area involved in the certifi-
cation, for a period of three (3) years begin-
ning on the date of receipt of the disapproval
notification, and to make such records avail-
able for inspection upon the request of the
Regional Forester, or other official to whom
such authority has been delegated. I make
this certification with full knowledge and
understanding of the requirements of the
Forest Resources Conservation and Shortage
Relief Act of 1990 (16 U.S.C. 620, et seq.) (Act)
and do fully understand that failure to cease
such exporting as certified will be a viola-
tion of the Act and may subject me to the
penalties and remedies for such violation.
Further, I fully understand that such viola-
tion may subject me to the penalty of per-
jury pursuant to the False Statements Act
(18 U.S.C. 1001). I certify that the informa-
tion in this certificate is true, complete, and
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accurate to the best of my knowledge and be-
lief.”;

or,

(B) An applicant who has not ex-
ported unprocessed timber originating
from private lands from the geographic
area that the Secretary would have ap-
proved provided a signed certification
that reads as follows:

“I have not exported timber originating
from private lands within both the sourcing
area that the Secretary would have approved
and the disapproved sourcing area in the
past 24 months, pursuant to the Forest Re-
sources Conservation and Shortage Relief
Act of 1990 (16 U.S.C. 620, et seq.), and I am
accepting the area that the Secretary would
have approved as my sourcing area. I certify
that the information in this certificate is
true, complete, and accurate to the best of
my knowledge and belief.”

(ii) Each certification statement set
forth in paragraph (a)(2)(i) of this sec-
tion must have been signed by the per-
son making such certification or, in
the case of a corporation, by its Chief
Executive Officer; must have been on
company letterhead; must have been
notarized; and must have had a cor-
porate seal attached.

(iii) The person signing such certifi-
cation set forth in paragraph
(a)(2)(1)(A) of this section must have
provided to the Regional Forester the
annual volume of timber exported by
that person during the five (5) full fis-
cal years immediately preceding sub-
mission of the application, originating
from private lands in the geographic
area for which the application would
have been approved.

(iv) When the applicant submitted
the certificate, the area the Secretary
would have approved, as shown on the
sourcing area map provided by the Sec-
retary, became an approved sourcing
area. If the certificate was not sub-
mitted, the sourcing area that would
have been approved did not become an
approved sourcing area.

(3) The phase-out of Federal timber
purchasing and the phase-out of pri-
vate timber exporting procedures pro-
vided by paragraphs (a)(1) and (a)(2) of
this section do not apply to persons
submitting sourcing area applications
after December 20, 1990, or to persons
requesting review of disapproved
sourcing areas.
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(b) Limits on purchases and exports. (1)
During the 15-month period following
disapproval of a sourcing area, a person
who elects to phase-out of private tim-
ber exporting as described in paragraph
(a)(2) of this section, may not:

(i) Purchase more than 125 percent of
the person’s annual average purchases
of unprocessed timber originating from
Federal lands within the person’s dis-
approved sourcing area during the five
(5) full fiscal years immediately prior
to submission of the application; and,

(ii) Export unprocessed timber origi-
nating from private lands in the geo-
graphic area determined by the approv-
ing official for which the application
would have been approved, in amounts
that exceed 125 percent of the annual
average of that person’s exports of un-
processed timber from such private
land during the five (5) full years im-
mediately prior to submission of the
application.

(2) At the conclusion of the 15-month
export phase-out period, the prohibi-
tion against exporting private timber
originating from within the area shall
be in full force and effect as long as the
sourcing area remains approved, pursu-
ant to this subpart F of this part 223.

(c) Presentation of map to applicant
whose sourcing area is disapproved. The
area determined by the deciding offi-
cial that would have been approved
shall be drawn on a map and presented
to the applicant by the deciding offi-
cial with the notice of disapproval of
the application.

(d) Effect of prior certification to cease
exporting. An applicant’s previous cer-
tification to cease exporting beginning
February 20, 1991, for a period of three
(3) years from within the disapproved
sourcing area pursuant to paragraphs
(f) and (g) in §223.189 of this subpart
shall remain in full force and effect for
persons with approved and disapproved
sourcing areas.

(e) Review process and frequency. (1)
Approved sourcing areas shall be re-
viewed not less often than every five (5)
years. A tentative date for a review
shall be included in the Administrative
Law Judge’s, or, on appeal, the Judi-
cial Officer’s determination or stated
in writing by the Regional Forester fol-
lowing the determination. At least 60
days prior to the tentative review date,
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the Regional Forester or other such re-
viewing official shall notify the person
holding the sourcing area of the pend-
ing review, publish notice of such re-
view in newspapers of general circula-
tion within the sourcing area, and in-
vite comments, to be received no later
than 30 days from the date of the no-
tice, from all interested persons, in-
cluding the person holding the sourcing
area. For 10 working days following the
comment period, any person submit-
ting a written comment and the person
with the sourcing area may review the
comments. If there is disagreement
among the persons who submitted writ-
ten comments regarding the proper
sourcing area, the reviewing official
shall convene an informal meeting con-
venient to the persons that all inter-
ested persons may attend. If an agree-
ment cannot be reached among the per-
sons, formal administrative adjudica-
tion shall occur. The Administrative
Law Judge, or, on appeal, the Judicial
Officer shall, on the record and after
opportunity for a hearing, approve or
disapprove the sourcing area being re-
viewed, pursuant to the Rules of Prac-
tice Governing the Adjudication of
Sourcing Area Applications and For-
mal Review of Sourcing Areas Pursu-
ant to the Forest Resources Conserva-
tion and Shortage Relief Act of 1990 (16
U.S.C. 620, et seq.), found at 7 CFR part
1, subpart M.

(2) Disapproved sourcing areas shall
be reviewed using the process described
in paragraph (e)(1) of this section upon
resubmission of an application, pro-
vided the applicant has accepted the
area the Secretary would have ap-
proved as a sourcing area pursuant to
paragraph (a)(2) of this section.

(3) The Department reserves the
right to schedule a review, at the re-
quest of the Forest Service or the per-
son holding the sourcing area, at any
time prior to the scheduled tentative
review date, with 60 days notice.

(4) Sourcing areas being reviewed
shall continue in full force and effect
pending the final review determina-
tion.

(f) Reporting and record keeping proce-
dures. The reporting and record keep-
ing procedures in this section con-
stitute information collection require-
ments as defined in 5 CFR part 1320.
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These requirements have been ap-
proved by the Office of Management
and Budget and assigned clearance
number 0596-0115.

§223.192 Procedures for a non-manu-
facturer.

(a) Persons who do not own or oper-
ate a manufacturing facility (non-man-
ufacturer) are not eligible to apply for
or be granted a sourcing area.

(b) The prohibition against the pur-
chase of Federal timber for a person
who has exported unprocessed timber
originating from private lands within
the preceding 24-month period shall not
apply, if the person certified in writing
to the Regional Forester of the re-
gion(s) in which the person purchases
National Forest System timber by No-
vember 20, 1990, that the person would
cease exporting unprocessed timber
originating from private lands by Feb-
ruary 20, 1991, for a period of three (3)
years, and the exporting did cease in
accordance with such certification.

(c) To obtain an exemption from the
prohibition against export within the
preceding 24-month period for pur-
chasing Federal timber described in
§223.189 (a) and (b) of this subpart, a
person must have applied in writing to
the applicable Regional Forester on or
before November 20, 1990. The applica-
tion was required to be on company
letterhead and, in the case of a cor-
poration, with its corporate seal af-
fixed, and must have included:

(1) An agreement to retain records of
all transactions involving acquisition
and disposition of unprocessed timber
from both private and Federal lands
within the area(s) involved in the cer-
tification, for a period of three (3)
years beginning November 20, 1990, and
to make such records available for in-
spection upon the request of the Re-
gional Forester, or other official to
whom such authority has been dele-
gated.

(2) A signed certification which reads
as follows:

“I have engaged in the exporting of un-
processed timber originating from private
lands located west of the 100th meridian in
the contiguous 48 States during the pre-
ceding 24 months. I desire to purchase di-
rectly from a department or agency of the
United States, unprocessed timber origi-
nating from Federal lands located in such

36 CFR Ch. Il (7-1-16 Edition)

area of the United States. I make this cer-
tification for the exemption from the prohi-
bition against export within the preceding
24-month period for purchasing Federal tim-
ber required by the Forest Resources Con-
servation and Shortage Relief Act of 1990
(Pub. L. No. 101-382, August 20, 1990, 16 U.S.C.
620, et seq.) (Act). I hereby certify that I will
cease all exporting of such unprocessed pri-
vate timber from west of the 100th meridian
in the contiguous 48 States of the United
States by February 20, 1991. I make this cer-
tification with full knowledge and under-
standing of the requirements of this Act and
do fully understand that failure to cease
such exporting as certified will be a viola-
tion of this Act (16 U.S.C. 620d) and the False
Statements Act (18 U.S.C. 1001), and may
subject me to the penalties and remedies
provided for such violation.”

(3) The certification must have been
signed by the person making such cer-
tification or, in the case of a corpora-
tion, by its Chief Executive Officer.
The certificate must have been nota-
rized.

§223.193 Procedures for reporting ac-
quisition and disposition of unproc-
essed Federal timber.

(a) Annual report. Each person who
directly or indirectly acquires or pos-
sesses unprocessed timber originating
from National Forest System lands lo-
cated west of the 100th meridian in the
48 contiguous States shall submit an
annual report on a form provided by
the Forest Service on the acquisition
and disposition of such timber. Such
report shall be on a calendar year basis
and shall be sent to the Regional For-
ester, or other official to whom such
authority is delegated, who admin-
isters the National Forest System
lands from which the majority of tim-
ber originated, not later than March 1
of each year, beginning March 1, 1997.
The form shall include:

(1) A summary for the calendar year
listing, by company, from whom the
timber was acquired; the date of acqui-
sition; the origin of National Forest
System timber acquired; the sale
name; the contract number(s); brand
registration number(s) of brands reg-
istered by a state or agency or a pic-
torial representation of sale brand(s) if
brands not registered by a state or
agency; to whom the timber was sold,
transferred or otherwise conveyed to
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another person; and the date of dis-
posal;

(2) An accounting by origin, in net
board feet Scribner or cubic feet, of the
volume of National Forest System tim-
ber acquired, the volume domestically
processed by the purchaser or affili-
ates, and the volume sold or trans-
ferred for domestic processing;

(3) The volume by species of National
Forest System surplus species timber
acquired and exported or sold for ex-
port;

(4) The volume (MBF Net Scribner or
cubic) of the unprocessed timber origi-
nating from private lands west of the
100th meridian in the contiguous 48
States that was exported, and

(5) A certificate stating that:

(i) The certifier has read and under-
stands the form;

(ii) The certifier is eligible to acquire
unprocessed timber originating from
Federal lands in accordance with the
Act;

(iii) The information supplied is a
true, accurate, current, and complete
statement of the receipt and disposi-
tion of unprocessed timber originating
from National Forest System lands to
the best of the certifier’s knowledge;

(iv) The certifier agrees to retain a
copy of the form and records of all
transactions involving unprocessed
Federal timber and to make such
records available for inspection upon
request of an authorized official of the
United States for three (3) years from
the date of disposal by manufacture or
transfer; and

(v) The certifier acknowledges that
failure to report completely and accu-
rately the receipt and disposition of
timber will subject the certifier to the
penalties and remedies in the Act and
the penalties in the False Statements
Act (18 U.S.C. 1001).

(6) The information provided is pre-
sumed to be not confidential, unless
specifically marked confidential, in
which case confidentiality will be eval-
uated under applicable laws.

(b) Transfer of unprocessed National
Forest System timber. Each person who
transfers to another person unproc-
essed timber originating from National
Forest System lands shall undertake
the following:
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(1) Before completing such transfer,
provide to such other person a written
notice of origin, species, estimated vol-
ume or actual volume if the transfer is
based on log scale volume, from whom
acquired, sale name, contract number,
and log brand of unprocessed National
Forest System timber being trans-
ferred on a form provided by the Forest
Service;

(2) Before completing such transfer,
certify that the information supplied is
a true, accurate, current, and complete
statement to the best of his or her
knowledge. As part of the certification,
the certifier shall:

(i) Agree to send a signed copy of the
form required in paragraph (b)(1) of
this section within 10 calendar days of
such transfer, which shall include all
notices, acknowledgments, and agree-
ments, required by this section, to the
appropriate Regional Forester who ad-
ministers the National Forest System
lands from which this timber origi-
nates, or other official to whom such
authority is delegated, and to retain a
copy for the certifier’s records;

(ii) Acknowledge that the transfer of
unprocessed Federal timber to a person
for export or to a person who may not
purchase timber directly from the Fed-
eral government is a violation of the
Act;

(iii) Agree to obtain full completed
notice of origin form from the trans-
feree;

(iv) Agree to retain records of all
transactions involving unprocessed
Federal timber for a period of three (3)
years from the date of transfer and to
make all records involving log trans-
actions available to an appropriate
Federal official upon request. Records
include all forms and certificates re-
quired by these regulations;

(v) Acknowledge that failure to re-
port completely and accurately the re-
ceipt and disposition and/or transfer of
unprocessed National Forest System
timber will subject the certifier to the
penalties and remedies in the Act (16
U.S.C. 620, et seq.) and the penalties in
the False Statements Act (18 U.S.C.
1001); and

(vi) Certify that he or she has read
and understands the form.

(3) Before completing such transfer,
obtain from the person acquiring such
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timber on the same form provided by
the Forest Service.

(i) An agreement to retain for a pe-
riod of three (3) years from date of
transfer the records of all sales, ex-
changes, or other disposition of such
timber, and make such records avail-
able for inspection upon the request of
an authorized official of the United
States;

(ii) An agreement to allow Federal
officials access to log storage and proc-
essing facilities for the purpose of mon-
itoring compliance with the Act and
implementing regulations;

(iii) An agreement to maintain and/or
replace all brands and paint identifying
the Federal origin of each piece of un-
processed Federal timber as described
in §223.195;

(iv) An agreement to submit, by
March 1, the annual report required in
§223.193(a);

(v) An agreement to submit a com-
pleted notice of origin form for the
Federal timber received and to receive
an agreement to comply with the Act
and regulations in such form if the per-
son transfers any or all of the timber
listed in the document;

(vi) An acknowledgment of the prohi-
bition against acquiring unprocessed
Federal timber from a person who is
prohibited by the Act from purchasing
the timber directly from the United
States;

(vii) An acknowledgment of the pro-
hibitions against exporting unproc-
essed Federal timber and against ac-
quiring such timber in substitution for
unprocessed private timber west of the
100th meridian in the contiguous 48
States;

(viii) A declaration of its business
size and manufacturing classification,
as defined under the Small Business
Administration Regulations at 13 CFR
part 121; and

(ix) A certificate stating that the cer-
tifier has read and understands the
form; is eligible to acquire unprocessed
timber originating from Federal lands
in accordance with the Act; has been
notified that some or all of the unproc-
essed timber included in this transfer
is subject to export and substitution
restrictions; supplied information is a
true, accurate, current, and complete
statement of the receipt and disposi-
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tion of the unprocessed timber origi-
nating from National Forest System
lands to the best of the -certifier’s
knowledge; and acknowledges that fail-
ure to report completely and accu-
rately the transfer of unprocessed Fed-
eral timber will subject the certifier to
the penalties and remedies in the Act
(16 U.S.C. 620, et seq.) and the penalties
in the False Statements Act (18 U.S.C.
1001). The information provided is pre-
sumed to be not confidential, unless
specifically marked confidential, in
which case confidentiality will be eval-
uated under applicable laws.

(4) Except as otherwise provided by
law, a person who transfers unproc-
essed Federal timber to another person
and meets all notice, certification, ac-
knowledgment, reporting and record
keeping requirements contained in this
section shall be relieved from further
liability for such timber pursuant to
the Act.

§223.194 Procedures for reporting the
acquisition and disposition of un-
processed private timber.

(a) Notice of domestic processing re-
quirement. Bach person who acquires
unprocessed timber originating from
Federal lands located west of the 100th
meridian in the 48 contiguous States,
and who also possesses or acquires un-
processed timber from private lands lo-
cated west of the 100th meridian in the
48 contiguous States that requires do-
mestic processing, including unproc-
essed timber originating within an ap-
proved sourcing area, and in turn sells,
trades or otherwise conveys such un-
processed private timber to another
person, must include a statement noti-
fying the person acquiring the unproc-
essed private timber that such private
timber must be domestically processed.
Unprocessed timber originating from
private lands located outside of a
sourcing area may be transferred by
the holder of the sourcing area, or by
persons acquiring such unprocessed
timber who are eligible to export such
timber, without including such a state-
ment.

(b) The notification statement, pur-
suant to paragraph (a) of this section,
shall accompany each transaction in-
volving unprocessed private timber
that requires domestic processing. The
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statement shall be on a form provided
by the Forest Service or a legible copy
of such form.

(1) On such form, described in para-
graph (b) of this section, the person
transferring the timber shall:

(i) Give notice to the person receiv-
ing the unprocessed private timber
that exporting that timber would vio-
late the Act and its implementing reg-
ulations;

(ii) Give notice to the person receiv-
ing the unprocessed private timber
that the timber has been identified for
domestic manufacturing by a spot of
highway yellow paint on each log end
that must be retained on the timber;

(iii) Agree to send a signed copy of
the transaction statement to the Re-
gional Forester within 10 calendar days
of the transaction;

(iv) Agree to retain records of all
transactions involving the acquisition
and disposition of unprocessed timber
for a period of three (3) years from the
date of disposal by manufacturing or
transfer and to make such records
available for inspection upon the re-
quest of an authorized official of the
United States;

(v) Acknowledge that failure to com-
pletely and accurately report and iden-
tify unprocessed timber is a violation
of the Act, and regulations issued
under the Act, and the False State-
ments Act (18 U.S.C. 1001); and

(vi) Certify that the form has been
read and understood.

(2) On such form, described in para-
graph (b), the person acquiring the tim-
ber shall:

(i) Acknowledge receipt of the notice
of requirement to domestically process
timber originating from private land;

(ii) Certify that a statement pursu-
ant to paragraph (b)(1) will be included
in any subsequent transaction docu-
ments;

(iii) Agree to maintain yellow paint
markings on each log end until the
timber is domestically processed or
transferred;

(iv) Agree to retain records of all
transactions involving the acquisition
and disposition of unprocessed timber
for a period of three (3) years from the
date of disposal by manufacturing or
transfer and to make such records
available for inspection upon the re-
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quest of an authorized official of the
United States;

(v) Agree to send a signed copy of the
transaction statement to the Regional
Forester within 10 calendar days of the
transaction;

(vi) Agree to allow authorized offi-
cials access to log storage and proc-
essing facilities for the purpose of mon-
itoring compliance with the Act and its
implementing regulations;

(vii) Acknowledge that failure to
comply with the domestic manufac-
turing requirements for unprocessed
timber or failure to notify subsequent
persons of this requirement may sub-
ject the certifier to the civil penalties
and administrative remedies provided
in the Act and regulations issued under
the Act;

(viii) Acknowledge that failure to
completely and accurately report and
identify unprocessed timber is a viola-
tion of the Act, and regulations issued
under the Act, and the False State-
ments Act (18 U.S.C. 1001); and

(ix) Certify that the form has been
read and understood.

(c) Except as otherwise provided by
law, a person who transfers unproc-
essed private timber to another person
and meets all notice, certification, ac-
knowledgement, distribution, reporting
and record Kkeeping requirements con-
tained in this section shall be relieved
from further liability for such timber
with regard to the export and substi-
tution restrictions pursuant to the Act.

§223.195 Procedures for identifying
and marking unprocessed timber.

(a) Highway yellow paint. The use of
highway yellow paint on unprocessed
logs west of the 100th meridian in the
contiguous 48 States shall be reserved
for identifying logs requiring domestic
manufacturing.

(b) Preserving identification. All iden-
tifying marks placed on an unprocessed
log to identify the National Forest
System origin of that log and/or to
identify the log as requiring domestic
processing shall be retained on the log
until the log is domestically processed.
If the identifying marks are lost, re-
moved, or become unreadable, they
shall be replaced. If the log is cut into
two or more segments, each segment
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shall be identified in the same manner
as the original log.

(1) A generic log hammer brand,
known as a ‘‘catch brand’”, used to
identify ownership, may be used to re-
place lost, removed, unreadable or oth-
erwise missing brands where such use
is authorized by the Regional Forester
and approved by the Contracting Offi-
cer. Use of such a catch brand on a log
or log segment will signify Federal ori-
gin.

(2) The requirement to preserve iden-
tification of log pieces shall not apply
to logs cut into two or more segments
as a part of the mill in-feed process im-
mediately before processing. Log seg-
ments that are returned to or placed in
storage must be marked on both ends
with yellow paint.

(c) National Forest System logs. Except
as otherwise provided in this sub-
section, all unprocessed logs origi-
nating from National Forest System
timber sales west of the 100th meridian
in the contiguous 48 States shall, be-
fore being removed from the timber
sale area, be marked on each end as fol-
lows:

(1) Painted on each end with a spot of
highway yellow paint not less than
three square inches in size; and,

(2) Branded on each end with a ham-
mer brand approved for use by the For-
est Supervisor of the National Forest
from which the logs originate. The
brand pattern may not be used to mark
logs from any other source for a period
of 24 months after all logs have been
removed from the sale area and until
such brand pattern is released in writ-
ing by the Forest Supervisor.

(d) Private logs. All unprocessed logs
originating from private lands west of
the 100th meridian in the contiguous 48
States that require domestic manufac-
turing pursuant to §223.194 of this sub-
part, shall be painted on each end with
a spot of highway yellow paint not less
than three (3) square inches in size be-
fore removal from the harvest area. If
private logs are acquired by a person
who may not export such logs, the logs
must be marked by the person acquir-
ing the logs at the time of the acquisi-
tion.

(e) Waiver of painting requirements.
The log painting requirements pursu-
ant to paragraphs (c¢c)(1) and (d) of this
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section may be waived if the Chief of
the Forest Service determines that al-
ternate methods for identifying logs re-
quired to be domestically processed are
equal to or better than the procedures
required herein.

(f) Waiver of branding requirements.
Regional Foresters may waive the
branding requirements pursuant to
paragraph (c)(2) of this section as fol-
lows:

(1) Regions 1, 2, 3, and 4. On an indi-
vidual timber sale basis, all or a por-
tion of the branding requirements pur-
suant to paragraph (c)(2) of this section
may be waived, if:

(i) Unprocessed logs from any origin
are not known to have been exported
by any person from the person’s area of
operations within the previous 5; years.

(ii) The person certifies as follows:

“I hereby request waiver of the require-
ments to brand each end of individual logs
originating from the timber sale,
Forest Service contract number pur-
suant to 36 CFR 223.195. I certify that I have
not exported or sold for export unprocessed
timber from private lands within my area of
operations in five years. I certify that I un-
derstand, that if granted, the waiver applies
only to unprocessed logs being processed
within my area of operations. I certify that
any unprocessed logs to which this waiver
applies that are transferred, or sold for
transfer, outside my area of operations will
be branded on both ends in full compliance
with 36 CFR 223.195. I make this certification
with full knowledge and understanding of
the requirement of the Forest Resources
Conservation and Shortage Relief Act of 1990
(16 U.S.C. 620, et seq.) (Act) and its imple-
menting regulations at 36 CFR part 223. 1
fully understand that failure to abide by the
terms of the waiver will be a violation of this
Act (16 U.S.C. 620, et seq.) and the False
Statements Act (18 U.S.C. 1001) and may sub-
ject me to the penalties and remedies pro-
vided for such violation.”’;

and,

(iii) The person otherwise complies
with the regulations relating to trans-
fers of logs between persons.

(iv) If the Regional Forester deter-
mines that unprocessed logs from my
origin are being exported, or are known
to have been exported within the pre-
vious 5 years, by any person from the
person’s area of operations, the Re-
gional Forester shall revoke the waiv-
er.
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(2) Regions 5 and 6. On an individual
timber sale basis, the branding require-
ment pursuant to paragraph (c)(2) of
this section may be waived for logs ten
(10) inches or less in diameter inside
bark on the large end may be waived if:

(i) One end of each log is branded;

(ii) The person certifies as follows:

“I hereby request waiver of the require-
ment to brand each end of individual logs ten
(10) inches or less in diameter inside bark on
the large end, originating from the
timber sale, U.S. contract number
pursuant to 36 CFR 223.195. I certify that I
understand, if granted, that the waiver ap-
plies only to unprocessed logs being proc-
essed at , and further certify that any
and all unprocessed logs to which waiver
would apply that are transferred, or sold for
transfer, will be branded on both ends in full
compliance 36 CFR 223.195. I make this cer-
tification with full knowledge and under-
standing of the requirements of the Forest
Resources Conservation and Shortage Relief
Act of 1990 (Pub. L. No. 101-382, August 20,
1990; 16 U.S.C. 620, et seq.) (Act) and its imple-
menting regulations at 36 CFR Part 223. 1
fully understand that failure to abide by the
terms of the waiver will be a violation of this
Act (16 U.S.C. 620, et seq.) and the False
Statements Act (18 U.S.C. 1001) and may sub-
ject me to the penalties and remedies pro-
vided for such violation.”’;

and,

(iii) The purchaser otherwise com-
plies with the regulations relating to
transfers of logs between persons.

(iv) If the Regional Forester deter-
mines that logs ten (10) inches or less
in diameter inside bark on the large
end are being exported in the Region,
the Regional Forester shall revoke the
waiver.

(3) The Chief of the Forest Service
may authorize the testing of alter-
native methods of branding for consid-
eration in future amendment of these
regulations. Such alternative methods
and logs marked under those methods
shall be closely monitored.

§223.196 Civil penalties for violation.

(a) Exporting Federal timber. If the
Secretary of Agriculture finds, on the
record and after providing an oppor-
tunity for a hearing, that a person,
with willful disregard for the prohibi-
tion in the Act exporting unprocessed
Federal timber, exported or caused to
be exported unprocessed timber origi-
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nating from Federal lands in violation
of the Act, the Secretary may assess
against such person a civil penalty of
not more than $500,000 for each viola-
tion, or 3 times the gross value of the
unprocessed timber involved in the vio-
lation, whichever amount is greater.

(b) Other violations. If the Secretary
of Agriculture finds, on the record and
after providing an opportunity for a
hearing, that a person has violated any
provision of the Act, or any regulation
issued under the Act relating to Na-
tional Forest System lands, even
though that the violation may not
have caused the export of unprocessed
Federal timber in violation of such
Act, the Secretary may:

(1) Assess against such person a civil
penalty of not more than $500,000, if the
Secretary determines that the person
committed such violation willfully;

(2) Assess against such person a civil
penalty of not more than $75,000 for
each violation, if the Secretary deter-
mines that the person committed such
violation in disregard of such provision
or regulation; or

(3) Assess against such person a civil
penalty of not more than $50,000 for
each violation, if the Secretary deter-
mines that the person should have
known that the action constituted a
violation.

(c) Penalties not exclusive and judicial
review. A penalty assessed under para-
graph (a) or (b) of this section shall not
be exclusive of any other penalty pro-
vided by law, and shall be subject to re-
view in an appropriate United States
district court.

§223.197 Civil penalty assessment pro-
cedures.

Adjudicatory procedures for hearing
alleged violations of this Act and its
implementing regulations and assess-
ing penalties shall be conducted under
the rules of practice governing formal
adjudicatory proceedings instituted by
the Secretary. Such procedures are
found at 7 CFR 1.130, et seq.

§223.198 Administrative remedies.

In addition to possible debarment ac-
tion provided under subpart C of this
part, the Chief of the Forest Service, or
other official to whom such authority
is delegated, may cancel any timber
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sale contract entered into with a per-
son found to have violated the Act or
regulations issued under the Act. Such
a finding shall constitute a serious vio-
lation of contract terms pursuant to
§223.116(a)(1) of this part.

§223.199 Procedures for cooperating
with other agencies.

The Regional Foresters may enter
into agreements to cooperate with the
Department of the Interior, the De-
partment of Defense, and other Fed-
eral, State and local agencies for moni-
toring, surveillance and enforcing the
Act.

§223.200 Determinations of surplus
species.
(a) Determinations that specific

quantities of grades and species are
surplus to domestic manufacturing
needs and withdrawals of such deter-
minations shall be made in accordance
with title 5, United States Code, sec-
tion 553.

(b) Review of a determination shall
be made at least once in every 3-year
period. Notice of such review shall be
published in the FEDERAL REGISTER.
The public shall have no less than 30
days to submit comments on the re-
view.

(c) Alaska yellow cedar and Port
Orford cedar, which the Secretary of
Agriculture found to be surplus to do-
mestic processing needs pursuant to 36
CFR 223.163, the rules in effect before
August 20, 1990, shall continue in that
status until new determinations are
published.

§223.201 Limitations on unprocessed
timber harvested in Alaska.

Unprocessed timber from National
Forest System lands in Alaska may
not be exported from the United States
or shipped to other States without
prior approval of the Regional For-
ester. This requirement is necessary to
ensure the development and continued
existence of adequate wood processing
capacity in Alaska for the sustained
utilization of timber from the National
Forests which are geographically iso-
lated from other processing facilities.
In determining whether consent will be
given for the export of timber, consid-
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eration will be given to, among other
things, whether such export will:

(a) Permit more complete utilization
on areas being logged primarily for
local manufacture,

(b) Prevent loss or serious deteriora-
tion of logs unsalable locally because
of an unforeseen loss of market,

(c) Permit the salvage of timber dam-
aged by wind, insects, fire or other ca-
tastrophe,

(d) Bring into use a minor species of
little importance to local industrial de-
velopment, or

(e) Provide material required to meet
urgent and unusual needs of the Na-
tion. (16 U.S.C. 472a; 16 U.S.C. 551; 16
U.S.C. 616)

§223.202 Information requirements.

(a) The procedures in §§223.189 and
223.192, and some of the procedures in
§223.190 were approved by the Office of
Management and Budget (OMB) and as-
signed Control Number 0596-0114 upon
issuance of the interim rule. Control
Number 0596-0114 has been reapproved
by OMB for use through May 31, 1997.
OMB approved the information collec-
tion requirements in §§223.191 and
223.203 for use through August 31, 1995,
and assigned them Control Number
0596-0115. OMB approved the informa-
tion collection requirements in §§223.48
and 223.87 for use through March 31,
1997 and assigned them Control Number
0596-0021; the information collection re-
quirements in §§223.48 and 223.87 have
been revised. OMB Control Numbers
0596-0114, 0596-0115, and 0596-0021 have
been consolidated under OMB Control
Number 0596-0114.

(b) The application and reporting
procedures in §§223.187, 223.193, 223.194,
223.195, and some of the procedures in
§223.190 of this final rule contain new
record keeping and reporting require-
ments as defined in 5 CFR part 1320
and, therefore, impose additional pa-
perwork burdens on the affected public.
The Office of Management and Budget
(OMB) has approved these require-
ments, and assigned them Control
Number 0596-0114.
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§223.203 Indirect substitution excep-
tion for National Forest System tim-
ber from within Washington State.

(a) Exception limits. A limited amount
of unprocessed National Forest System
timber originating from within Wash-
ington State could have been acquired
by a person otherwise covered by the
prohibition against indirect substi-
tution, pursuant to §490(b) of the Act
and §223.189(e) of this subpart.

(1) The amount of such unprocessed
timber was limited to whichever is
less:

(i) The higher of the applicant’s ac-
tual purchase receipts for unprocessed
timber originating from National For-
est System lands within Washington
State or the Department’s records, dur-
ing fiscal years 1988, 1989, and 1990, di-
vided by 3; or

(ii) 15 million board feet.

(2) Such limit shall not exceed such
person’s proportionate share of 50 mil-
lion board feet.

(b) Application, review and approval
process. To obtain a share of the 50 mil-
lion board feet exempted from the pro-
hibition against indirect substitution
in section 490(b) of the Act, a person
must have submitted an application.
Applications were required to include
at least the following:

(1) The amount of volume exception
being requested, in thousand board feet
(MBF);

(2) A signed certification that reads
as follows:

“I certify that, except for an approved
share of unprocessed Federal timber, in ac-
cordance with 36 CFR 223.203, the prohibition
contained in section 490(b) of the Act (16
U.S.C. 620b) applies to me. I have exported
unprocessed timber originating from private
lands from west of the 100th meridian in the
48 contiguous States and have acquired un-
processed timber from National Forest Sys-
tem lands located within Washington State
in 1988, 1989 and/or 1990. I certify that the in-
formation provided in support of this appli-
cation is a true, accurate, current and com-
plete statement, to the best of my knowledge
and belief. I agree to retain records of all
transactions involving the acquisition and
disposition of unprocessed timber from Fed-
eral lands within the area involved in this
application for a period of 3 years beginning
on the date the application is approved, and
to make such records available for inspec-
tion upon the request of the Regional For-
ester or other official to whom such author-
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ity has been delegated. I make this certifi-
cation with full knowledge and under-
standing of the requirements of the Act and
do fully understand that if this application is
approved, the amount of exception granted
under this approval may not be exceeded in
any one fiscal year, and do fully understand
that if such exception is exceeded I will be in
violation of the Act (16 U.S.C. 620, et seq.),
and I may be subject to the penalties and
remedies provided for such violation. Fur-
ther, I do fully understand that such viola-
tion may subject me to the penalty of per-
jury pursuant to the False Statements Act
(18 U.S.C. 1001).”;

and

(3) The application listed under this
section must have been signed by the
person making such application or, in
the case of a corporation, by its Chief
Executive Officer. The application
must have been on the company’s let-
terhead and must have been notarized.

(4) The application made under this
section must have been mailed to the
Regional Forester in Portland, Oregon,
no later than January 8, 1992. Appli-
cants were notified of the approving of-
ficial’s decision by letter. If approved,
the amount of the exception becomes
effective upon publication in the FED-
ERAL REGISTER.

(5) Prospective applicants could re-
view Department records upon request
prior to the deadline for submitting ap-
plications. An applicant could volun-
tarily submit information docu-
menting the amount of purchases of
unprocessed timber originating from
National Forest System lands within
Washington State. The Department
then determined which amount is high-
er, verified by either the Department’s
records or the applicant’s records. The
Department then determined the appli-
cant’s portion of the 50 million board
feet by determining the lesser of the
amount verified by the records or 15
million board feet. Applicants could
submit the information documenting
the amount of purchases in the fol-
lowing manner:

(i) Actual receipts for purchasing un-
processed timber from National Forest
System lands within Washington
State; or

(ii) A statement by a certified public
accountant of:
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(A) A summary by fiscal year for
1988, 1989 and 1990 of the applicant’s ac-
quisitions of timber originating from
National Forest System lands in the
State of Washington, listing total vol-
ume for each of the three fiscal years;
and

(B) The average volume for the three
fiscal years. The volumes to be re-
ported were the harvest volumes, ex-
cept in the case of open sales. Adver-
tised volumes had to be reported for
open sales.

(C) The certified public accountant
must have certified to the following:

“I certify that under the penalties and
remedies provided in §492 of the Act (16
U.S.C. 620d) and the penalty of perjury pro-
vided in the False Statements Act (18 U.S.C.
1001) that the information provided in sup-
port of this application is, to the best of my
knowledge and belief, a true, accurate, cur-
rent, and complete statement of [applicant’s
company’s name] National Forest System
timber acquisitions originating from within
the State of Washington for fiscal years 1988,
1989 and/or 1990.”

(D) The certified public accountant’s
statement and certification must have
been on the accountant’s company let-
terhead, must have been notarized, and
must have accompanied the applicant’s
application.

(c) Selling and trading rights. The pur-
chase limit right obtained under this
rule may be sold, traded, or otherwise
exchanged with any other person sub-
ject to the following conditions:

(1) Such rights may not be sold, trad-
ed, or otherwise exchanged to persons
already in possession of such rights:

(2) Any person selling, trading, or ex-
changing any or all of the rights ob-
tained under this rule shall advise the
Regional Forester of the amount being
traded and the name(s) of the person(s)
acquiring such rights within 15 days of
the transaction; and

(3) No person may have or acquire
more than 15 million board feet in one
fiscal year.

(d) Information collection. The applica-
tion procedures in this section con-
stitute information collection require-
ments as defined in 5 CFR part 1320.
These requirements have been ap-
proved by the Office of Management
and Budget and assigned clearance
number 0596-0114.
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(e) Persons with approved shares. The
application period for shares of the in-
direct substitution exception for ac-
quiring unprocessed timber originating
from National Forest Systems lands
within the State of Washington closed
on January 8, 1992. Persons with ap-
proved shares are responsible for moni-
toring and controlling their acquisi-
tions of National Forest System timber
originating from within the State of
Washington to assure approved share
amounts are not exceeded in any Fed-
eral fiscal year. Unused portions of an-
nual shares may not be ‘“‘banked’ for
use in future fiscal years. The acquisi-
tion of such National Forest System
timber must be reported to the Forest
Service in accordance with §223.193 of
this subpart. The following shares are
approved as of September 8, 1995:

(1) Cavenham Forest Industries,
Portland, OR, 1,048,000 board feet.
(2) Weyerhauser, Tacoma,

15,000,000 board feet.

WA,

Subpart G—Special Forest
Products

EFFECTIVE DATE NOTE: At 73 FR 79386, Dec.
29, 2008, subpart G was added, effective Jan.
28, 2009. At 74 FR 5107, Jan. 29, 2009, the
amendment was delayed until Mar. 30, 2009.
At 74 FR 14049, Mar. 30, 2009, the amendment
was further delayed until May 29, 2009. At 74
FR 26091, June 1, 2009, the amendment was
delayed indefinitely.

§223.215 Applicability.

The regulations contained in this
subpart govern the disposal of special
forest products from National Forest
System lands through sale and free
use. Pursuant to the Department of the
Interior and Related Agencies Appro-
priations Act of 2000 (Pub. L. 106-113,
Div. B, sec. 1000(a)(3), 113 Stat. 135 (sec.
339 of Title III of H.R. 3423)), as amend-
ed in 2004 by Section 335 of Public Law
108-108, special forest products that are
also forest botanical products shall be
sold, or offered for free use, subject to
the requirements of subpart H of this
part, until termination of the forest
botanical pilot program. A commercial
sale of special forest products shall be
governed by a contract, permit, or
other authorizing instrument. Free use
above the incidental-use harvest level
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shall be conducted under a permit, un-
less otherwise provided.

§223.216 Special Forest Products defi-
nitions.

As used in this subpart:

Person: Any individual, partnership,
corporation, association, Tribe, or
other legal entity.

Special forest products: Products col-
lected from National Forest System
lands that include, but are not limited
to, bark, berries, boughs, bryophytes,
bulbs, burls, Christmas trees, cones,
ferns, firewood, forbs, fungi (including
mushrooms), grasses, mosses, nuts,
pine straw, roots, sedges, seeds, trans-
plants, tree sap, wildflowers, fence ma-
terial, mine props, posts and poles,
shingle and shake bolts, and rails. Spe-
cial forest products do not include
sawtimber, pulpwood, non-sawlog ma-
terial removed in log form, cull logs,
small roundwood, house logs, telephone
poles, derrick poles, minerals, animals,
animal parts, insects, worms, rocks,
water, and soil.

§223.217 Authority to dispose of spe-
cial forest products.

The Forest Service has authority to
dispose of special forest products lo-
cated on National Forest System lands
pursuant to the Multiple-Use Sus-
tained-Yield Act of 1960, as amended (16
U.S.C. 528-531); the National Forest
Management Act of 1976, as amended
(16 U.S.C. 472a et seq.); and, the Forest
and Rangeland Renewable Resources
Planning Act of 1974, as amended (16
U.S.C. 1600-1614).

§223.218 Consistency with plans, envi-
ronmental standards, and other
management requirements.

The disposal of special forest prod-
ucts from National Forest System
lands shall be consistent with applica-
ble land management plans. Each con-
tract, permit, or other authorizing in-
strument shall include, as appropriate,
provisions requiring the person or user
to:

(a) Provide fire protection and sup-
pression;

(b) Protect natural resources;

(c) Regenerate harvested
after harvesting operations;

(d) Minimize soil erosion;

species
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(e) Maintain favorable conditions of
water flow and quality;

(f) Minimize adverse effects on, pro-
tect, or enhance other national forest
resources, uses, and improvements; and

(g) Deposit voucher specimens with a
curator of a nationally recognized her-
barium in North America as identified
in the Index Herbariorum when the per-
mit, contract, or other authorizing in-
strument allows bioprospecting.

§223.219 Sustainable harvest of spe-
cial forest products.

(a) Sustainable harvest levels. Prior to
offering a special forest product for
sale or free use, the responsible forest
officer must determine the product’s
sustainable harvest level. A special for-
est product’s sustainable harvest level
is the total quantity of the product
that can be harvested annually in per-
petuity on a sustained yield basis. Re-
sponsible forest officers shall not au-
thorize harvest or free use of special
forest products in an amount exceeding
known sustainable harvest levels. In
determining a sustainable harvest
level, the responsible forest officer may
consider harvest levels of the product
for the previous three years, if such in-
formation is available. Responsible for-
est officers may consider factors such
as year-to-year and site-to-site varia-
bility, climate, weather change, geo-
graphic scale, and scientific data avail-
able prior to making their sustain-
ability determination and establishing
monitoring time frames consistent
with paragraph (c) of this section. Re-
sponsible forest officers will consult
with Tribes, to the extent appropriate,
to determine sustainable harvest levels
based on historical information. In ad-
dition, responsible forest officers may
consult with other appropriate parties
to determine sustainable harvest levels
based on historical information.

(b) Harvest of protected species. The
sale or free use of special forest prod-
ucts listed or proposed for listing as en-
dangered or threatened under the En-
dangered Species Act is prohibited, ex-
cept as authorized by the U.S. Fish and
Wildlife Service. Moreover, regional
guidelines will identify when the sale
or free use of any special forest product
listed on the Regional Forester’s sen-
sitive plant list, species of concern list,

173



§223.220

species of interest list, or protected
under the Convention on International
Trade in Endangered Species may be
authorized.

(c) Monitoring of established harvest
levels. At least once every three fiscal
years, or as otherwise established by
the Regional Forester, the Forest Serv-
ice shall monitor the effects of har-
vesting on the sustainability of special
forest products. Such monitoring may
include, but is not limited to, on-site
examination of the product, including
both harvested and non-harvested
areas, and a review of past and pro-
jected harvest levels to the extent such
information is available.

(d) Revision of harvest levels. The sus-
tainable harvest level for a special for-
est product may be increased or de-
creased, as appropriate, based on moni-
toring.

§223.220 Quantity determination.

Sale contracts, permits, or other au-
thorizing instruments may provide for
determining the quantity of special
forest products by scaling, measuring,
weighing, counting, or other reliable
means.

APPRAISAL AND PRICING

§223.221 Establishing minimum rates.

The Chief of the Forest Service shall
establish minimum rates for the sale of
special forest products or groups of spe-
cial forest products. Products must be
sold for appraised value or minimum
rates, whichever is higher. No products
may be sold or harvested for less than
minimum rates except to provide for
the removal of insect infested, dis-
eased, dead or distressed products.

§223.222 Appraisal.

The Chief of the Forest Service shall
determine the appraised value of spe-
cial forest products. Valid methods to
determine appraised value include, but
are not limited to, transaction evi-
dence appraisals, analytical appraisals,
comparison appraisals, and inde-
pendent estimates based on average in-
vestments. Special forest products
must be sold at minimum rates or ap-
praised value, whichever is higher.

36 CFR Ch. Il (7-1-16 Edition)

CONTRACT AND PERMIT CONDITIONS AND
PROVISIONS

§223.223 Advance payment.

Contracts, permits, or other author-
izing instruments for the sale of special
forest products shall require advance
payment, unless the contract, permit,
or instrument authorizes the person to
furnish a payment guarantee satisfac-
tory to the Forest Service. Advance
payments found to be in excess of
amounts due the United States shall be
refunded to the person or their suc-
cessor in interest, subject to the re-
quirements of the Debt Collection Im-
provement Act.

§223.224 Performance bonds and secu-
rity.

A contract, permit, or other author-
izing instrument for the sale of special
forest products may require the person
to furnish a performance bond or other
security for satisfactory compliance
with its terms.

§223.225 Term.

The term of any contract, permit, or
other authorizing instrument for the
sale of special forest products shall not
exceed 10 years, unless the Secretary of
Agriculture finds that better utiliza-
tion of the various forest resources
consistent with the Multiple-Use Sus-
tained-Yield Act of 1960, as amended (16
U.S.C. 528-531) will result. Any such
finding by the Secretary of Agriculture
shall be made in writing.

§223.226 Term adjustments for force
majeure delay.

Contracts or other authorizing in-
struments for the sale of special forest
products, excluding permits, may con-
tain a provision allowing the term to
be extended if circumstances beyond
the person’s reasonable control delay
performance. In determining whether
such an extension is appropriate, re-
sponsible forest officers shall consider
the value of the products or species,
the length and type of authorizing in-
strument, the need for early/acceler-
ated harvest, and any other appro-
priate factors. Circumstances beyond a
person’s reasonable control may in-
clude, but are not limited to, acts of
God, acts of the public enemy, acts of
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the Government, labor disputes, fires,
insurrections, and floods. The respon-
sible forest officer may grant such an
extension upon finding:

(a) Circumstances beyond the per-
son’s reasonable control delayed per-
formance; and

(b) The person has diligently per-
formed in accordance with the contract
or other authorizing instrument.

ADVERTISEMENT AND BIDS

§223.227 Sale advertisement.

(a) The Forest Service shall advertise
any special forest products sales with
an appraised value equal to or greater
than $10,000 for at least 30 days, except
as provided in paragraph (c) of this sec-
tion.

(b) When the sale’s appraised value is
less than $10,000, the Forest Service
may sell the products without adver-
tisement; however, if there is competi-
tive interest in a sale valued at less
than $10,000, the Forest Service shall
advertise the sale for no less than 7
days.

(c) Notwithstanding paragraphs (a)
and (b) of this section, the Forest Serv-
ice may, at its discretion, sell any spe-
cial forest products without advertise-
ment, or advertise a special forest
products sale for a period less than 30
days if:

(1) Deterioration of a special forest
product threatens its value; or

(2) The products were previously ad-
vertised for competitive bidding and no
satisfactory bids were received; or

(3) The products are remaining from
expired, cancelled, or abandoned con-
tracts, permits, or other authorizing
instruments.
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The Forest Service shall include the
following information in an advertise-
ment for the sale of special forest prod-
ucts:

(a) The location and estimated quan-
tities of special forest products offered
for sale;

(b) The time and place at which
sealed bids will be opened in public;

(c) A provision asserting the Agen-
cy’s right to reject any and all bids;

Contents of advertisement.
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(d) The place where complete infor-
mation on the offering may be ob-
tained; and

(e) Notice that a prospectus is avail-
able to the public and to interested po-
tential bidders.

§223.229 Contents of prospectus.

The prospectus for the sale of special
forest products shall include the fol-
lowing:

(a) The minimum acceptable value or
unit price for a product and the
amount or rate of any deposits re-
quired in addition to the unit price of
a product;

(b) The amount of the bid guarantee
that must accompany each bid;

(c) The amount of the deposit or
downpayment the successful bidder
must make and the time-frame for
making such deposit or downpayment;

(d) The location and area of the sale,
including acreage;

(e) The estimated volumes, quality,
size, or other appropriate measure for
the special forest products;

(f) A description of any special har-
vest and removal requirements for the
sale;

(g) The method of bidding that the
Forest Service will employ; sealed bid
or sealed bid followed by oral auction;

(h) The type of contract, permit, or
other authorizing instrument to be
used for the sale;

(i) The termination date and normal
operating season, if any, of the con-
tract, permit, or other authorizing in-
strument;

(j) The amount of performance bond
required; and

(k) Such additional information
about the sale as the Forest Service
deems appropriate in order to encour-
age bidders to perform on-site inves-
tigations.

§223.230 Bid restriction on resale of
incomplete contracts, permits, or
other instruments.

In any resale of special forest prod-
ucts remaining from a previous sale,
the Forest Service shall not consider a
bid submitted by a person who failed to
complete or defaulted the original con-
tract, permit, or other instrument au-
thorizing the sale, or from any affiliate
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of such person, except when such con-
sideration serves the public interest.

§223.231 Bidding methods.

The Contracting Officer or des-
ignated forest officer shall offer adver-
tised sales of special forest products
through sealed bid or sealed bid fol-
lowed by oral auction. The method se-
lected shall:

(a) Ensure open and fair competition;

(b) Ensure that the Federal Govern-
ment receives minimum rates or ap-
praised value, whichever is higher;

(c) Be consistent with the National
Forest Management Act and other ap-
plicable federal laws;

(d) Require, as a prerequisite to par-
ticipation in an oral auction, that a
bidder submit a written sealed bid at
least equal to the minimum acceptable
bid price(s) specified in the prospectus.
The Forest Service shall not accept a
bid at oral auction that is less than the
bidder’s initial sealed bid; and

(e) Specify the use of sealed bids or a
mix of bidding methods in the affected
area where there is a reasonable belief
that collusive and/or abnormal bidding
practices may be occurring.

§223.232 Disclosure of
other bidders.

The Forest Service may require any
prospective bidder for special forest
products to disclose its relationship
with other potential bidders or opera-
tors. Such disclosure may include a
certified statement listing:

(a) Stockholders or members of the
bidder’s firm;

(c) Officers;

(d) Members of the board of directors;
or

(e) Holders of bonds, notes, or other
types of debt.

relation to

AWARD OF CONTRACTS, PERMITS, OR
OTHER AUTHORIZING INSTRUMENTS

§223.233 Award to highest bidder.

(a) The Forest Service shall award
contracts, permits, or other author-
izing instruments for advertised sales
as follows:

(1) The Forest Service will award a
special forest products sale to the re-
sponsible bidder that submits the high-
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est bid that conforms to the sale condi-
tions in the prospectus.

(2) If the highest bidder cannot meet
the conditions for the sale, as specified
in the prospectus, the Forest Service
may:

(i) Reject all bids and reoffer the
sale, or

(ii) Offer the award at the high bid
level to the next highest qualified bid-
der until the award is accepted or re-
fused by all of the conforming bidders.

(iii) In the event of a tie between two
or more responsible high bidders sub-
mitting conforming bids, the Forest
Service shall award the sale by drawing
of lots.

(iv) If no bids meet the specified con-
ditions in the sale’s prospectus, or if
there are other irregularities in the
bidding process, the Forest Service
may reject all bids, and, at its discre-
tion, reoffer the sale.

(b) [Reserved]

§223.234 Determination of responsi-
bility.

(a) A Contracting Officer shall not
award a contract, permit, or other in-
strument authorizing the sale of spe-
cial forest products to a declared high
bidder unless that officer makes an af-
firmative determination that the per-
son is responsible. In the absence of in-
formation clearly establishing that the
declared high bidder is responsible, the
Contracting Officer shall conclude that
the declared high bidder is not respon-
sible.

(b) In order to make an affirmative
determination of responsibility, the
Contracting Officer must find that:

(1) The declared high bidder has ade-
quate financial resources to perform
the contract, permit, or other author-
izing instrument, or the ability to ob-
tain such resources;

(2) The declared high bidder is able to
complete the contract, permit, or other
authorizing instrument within the rel-
evant term, taking into consideration
the declared high bidder’s other exist-
ing commercial and governmental obli-
gations;

(3) The declared high bidder has a
satisfactory record of integrity and
business ethics;

(4) The declared high bidder has or is
able to obtain equipment and supplies
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suitable for harvesting the special for-
est product(s) and for meeting applica-
ble resource protection requirements;

(5) The declared high bidder is other-
wise qualified and eligible to receive an
award of a contract, permit, or other
authorizing instrument under all appli-
cable laws and regulations;

(6) The declared high bidder has a
satisfactory performance record on
contracts, permits, and other agree-
ments with the U.S. Government. Fail-
ure to apply sufficient diligence and
perseverance to perform a contract,
permit, or other instrument is strong
evidence that a declared high bidder is
not responsible. A declared high bidder
that is, or has been deficient in per-
formance shall be deemed not respon-
sible, unless the declared high bidder
demonstrates that the deficiency arose
from circumstances beyond their rea-
sonable control.

(c) Affiliated concerns, as defined in
36 CFR 223.49(a)(b), are normally con-
sidered separate entities in deter-
mining whether the declared high bid-
der that is to perform the contract
meets the applicable standards for re-
sponsibility. However, the responsible
Forest Officer shall consider an affili-
ate’s past performance and integrity
when they may adversely affect the re-
sponsibility of the declared high bid-
der.

§223.235 Unilateral delay, suspension,
or modification of contracts, per-
mits, or other instruments author-
izing the sale of special forest prod-
ucts.

(a) Reasons for delay, suspension or
modification. The Forest Service may
unilaterally delay, suspend, or modify
any contract, permit, or instrument
authorizing the sale or free use of spe-
cial forest products for any of the fol-
lowing reasons:

(1) To prevent actual or potential

harm to the environment, including
without limitation, harm to land,
water, air, habitat, plants, animals,

cave resources, or cultural resources;
(2) To ensure consistency with land
management plans or other manage-
ment documents;
(3) To conduct environmental anal-
yses, including, without limitation,
consultation under the Endangered
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Species Act of 1973, 16 U.S.C. 1531, et
seq;

(4) Existing or threatened litigation
that might affect or involve a person’s
harvest of special forest products; or

(5) For any reasons or other condi-
tions set forth in the contract, permit,
or other authorizing instrument gov-
erning the sale.

(b) Compensation. (1) The Forest Serv-
ice may compensate a person for the
unilateral delay, suspension or modi-
fication of a contract, permit, or other
authorizing instrument in accordance
with the applicable provisions set forth
in such document or, in the absence of
such provisions, in accordance with ap-
plicable Forest Service methods and
procedures in effect when a claim for
compensation is submitted, giving due
consideration to the cause, duration,
and financial impact of the delay, sus-
pension or modification.

(2) A person submitting a claim must
comply with claim provisions in the
governing contract, permit, or other
authorizing instrument, or, in the ab-
sence of such provisions, must submit a
written claim for compensation accom-
panied by supporting documentation
that fully substantiates the claim.

(c) Authority to unilaterally delay, sus-
pend or modify. The Contracting Officer
administering the sale or a responsible
superior officer may delay, suspend, or
modify the contract, permit, or other
authorizing instrument by issuing in-
structions to a person to delay, sus-
pend, or modify operations. Such in-
structions to delay, suspend or modify
shall be issued to a person in writing,
except when exigent circumstances
warrant oral communication, in which
case the officer shall promptly follow-
up in writing.

§223.236 Unilateral termination.

(a) Reasons for Unilateral Termination.
The Forest Service may unilaterally
terminate a contract, permit, or other
instrument authorizing the sale or free
use of special forest products for any of
the following reasons:

(1) Any of the reasons provided in
§223.235(a);

(2) Material breach or continued vio-
lation of the contract, permit or other
authorizing instrument;
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(3) Violation of any Federal or State
laws or regulations related to:

(i) Obtaining, attempting to obtain,
selling, trading, or processing special
forest products;

(ii) Obtaining, attempting to obtain,
or performing a public contract or sub-
contract;

(iii) Harming or damaging public
lands or protected species; or

(iv) Business integrity, honesty, or
responsibility.

(b) Compensation. (1) The Forest Serv-
ice may compensate a person for the
unilateral termination of a contract,
permit, or other authorizing instru-
ment in accordance with the applicable
provisions set forth in such document
or, in the absence of such provisions, in
accordance with applicable Forest
Service methods and procedures in ef-
fect when a claim for compensation is
submitted, giving due consideration to
the cause, duration, and financial im-
pact of the termination.

(2) A person submitting a claim must
comply with claim provisions in the
governing contract, permit, or other
authorizing instrument, or, in the ab-
sence of such provisions, must submit a
written claim for compensation accom-
panied by supporting documentation
that fully substantiates the claim.

(3) No compensation shall be provided
if the unilateral termination is due in
whole or in part to the reasons set
forth at §223.236(a)(2) or (3).

(c) Authority to unilaterally terminate.
The Chief, or the Chief’s designee, has
the authority to unilaterally terminate
a contract, permit, or other instrument
authorizing the sale or free use of spe-
cial forest products. Any such termi-
nation shall be issued in writing, ex-
cept when exigent circumstances war-
rant oral communication, in which
case a written communication shall
follow promptly.

§223.237 Request for delay, suspen-
sion, modification, or termination.

(a) Request. A person authorized to
harvest special forest products may re-
quest delay, suspension, modification,
or termination of their contract, per-
mit, or other authorizing instrument
pursuant to the provisions set forth in
the contract, permit, or instrument, if
any, or for another reasonable cause,
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including without limitation, -cata-
strophic damage to the product or sub-
stantially changed market conditions.
Any such request must be submitted in
writing and include a detailed expla-
nation of all relevant circumstances
supporting the request.

(b) Response. The Forest Service shall
respond to any request for delay, sus-
pension, modification, or termination
in accordance with applicable provi-
sions in the contract, permit, or other
authorizing instrument, or, in the ab-
sence of such provisions, respond in a
manner that is reasonable in light of
the request’s circumstances. The For-
est Service may deny any request, in
whole or in part, in accordance with
the provisions of the relevant contract,
permit, or instrument, or, in the ab-
sence of such provisions, at the Agen-
cy’s discretion.

(c) Authority. The Contracting Officer
administering a sale or a superior offi-
cer has the authority to deny or grant
any request by a person authorized to
harvest special forest products to
delay, modify, suspend, or terminate a
contract, permit, or other authorizing
instrument. The Forest Service’s re-
sponse to a request for delay, modifica-
tion, suspension, or termination shall
be issued in writing, except when exi-
gent circumstances warrant oral com-
munication, in which case a written
communication shall follow promptly.

§223.238 Free use authorization to
U.S. Army and Navy.

Subject to delegations of authority
by the Chief, Regional Foresters may
approve the harvest of special forest
products by the U.S. Army and Navy
for the purposes identified at 16 U.S.C.
492.

§223.239 Free use by individuals.

(a) Free use. A person may harvest a
special forest product from National
Forest System lands free of charge for
personal, non-commercial use up to the
amount or quantity authorized by a
designated Forest Service officer, a
Forest Supervisor, or a Regional For-
ester, as delegated at 36 CFR 223.8.

(b) Free use without a permit up to the
incidental use harvest level. No permit is
required for the free use of a special

178



Forest Service, USDA

forest product at or below that prod-
uct’s incidental-use harvest level,
which shall be determined at the dis-
cretion of the regional forester or a
subordinate officer. The incidental use
harvest level covers small amounts of
special forest products, such as cones,
mushrooms, berries, acorns, black wal-
nuts, or medicinal roots. Any free use
of a special forest product that does
not have an incidental-use harvest
level is subject to this section’s permit
requirements.

(c) Free-use permit requirement. No
person seeking free use of a special for-
est product, except one identified in
§223.239(e), may harvest a special forest
product above the product’s incidental-
use harvest level without submitting
an application to a forest officer and
obtaining a free-use permit, unless the
permit requirement has been waived
for a specific special forest product in a
designated free-use area.

(d) Contents of the permit. The permit
shall indicate the type, amount, and/or
value of the product to be harvested,
the permit’s duration, and shall con-
tain other restrictions and require-
ments as appropriate.

(e) Free use without a permit for mem-
bers of Tribes with treaty or other re-
served rights related to special forest prod-
ucts. A member of a Tribe with treaty
or other reserved rights related to spe-
cial forest products retains his/her abil-
ity to harvest such products in full ac-
cordance with existing rights, includ-
ing free-use harvest without obtaining
a free-use permit, as specified in treaty
or other reserved rights.

(f) Free use without a permit upon the
request of the governing body of a Tribe.
At the Agency’s discretion, responsible
forest officers may, upon the request of
an authorized representative of the
governing body of a Tribe, issue a per-
mit that would not otherwise be re-
quired under paragraph (e) of this sec-
tion to a Tribe with treaty or other re-
served rights related to special forest
products for the free use of a specified
quantity of special forest products.
That Tribe may then allocate specified
quantities of the special forest prod-
uct(s) to individual Tribal members, up
to the maximum amount specified in
the Tribal free-use permit. Any Tribe
issued such a permit must provide the
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Forest Service with information re-
lated to the permitted harvest, upon
request.

(g) Free-use restrictions. A Forest Offi-
cer may set conditions on the free-use
harvest of a special forest product or
deny the free use of a special forest
product. Reasons for denying free-use
access or setting conditions on free
use, except as specified in §223.240, may
include, but are not limited to:

(1) Ensuring public safety;

(2) Preventing interference with For-
est Service and/or commercial oper-
ations;

(3) Ensuring the sustainability of a
special forest product; or

(4) Otherwise protecting National
Forest System land.

(h) Unilateral termination of a free-use
permit. The responsible forest officer, or
any superior officer, may terminate a
free use permit without compensation
at any time for reasons including, but
not limited to, resource protection,
weather factors, fire season, road ac-
cess, conflicts with other users, or per-
mit violations.

(i) Subsistence in Alaska. This section
does not affect subsistence uses imple-
mented under Title VIII of the Alaska
National Interest Lands Conservation
Act (16 U.S.C. 3101-3126).

§223.240 Tribes and treaty and other
reserved rights.

Tribes with treaty or other reserved
rights related to special forest products
retain their ability to harvest special
forest products in full accordance with
existing rights. However, consistent
with all applicable rights, Regional
Foresters may set conditions on Tribes
with treaty or other reserved rights re-
lated to special forest products to pro-
tect the sustainability of special forest
products or to otherwise protect Na-
tional Forest System land. Regional
Foresters may only prohibit Tribes
with treaty or other reserved rights re-
lated to special forest products from
harvesting a special forest product to
protect public health and safety or to
ensure sustainable harvest levels. Re-
gional Foresters will provide a Tribe
with treaty or other reserved rights re-
lated to special forest products that is
prohibited from harvesting a special
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forest product with written docu-
mentation supporting the decision.

§223.241 Disposal of seized special for-
est products.

The Forest Service may dispose of
seized special forest products that have
been illegally obtained from National
Forest System lands by sale or free
use. Any sale of such products shall be
conducted in accordance with the re-
quirements of this subpart; however,
no seized special forest products shall
be sold to the person who collected
them illegally. The Forest Service
shall not dispose of a seized product by
sale or free use if that product is:

(a) Listed or proposed for listing as
threatened or endangered under the
Endangered Species Act;

(b) Identified as prohibited for sale or
trade under the Convention on Internal
Trade in Endangered Species; or

(c) Listed on the Regional Forester’s
sensitive plant list, species of concern
list, or species of interest list.

§223.242 Supplemental guidance,
Memorandum of Agreements and
Memorandums of Understanding.

Consistent with subparts G and H of
this part, regional foresters may issue
supplemental guidance and approve
Memorandums of Agreement and Mem-
orandums of Understanding to promote
local collaboration, issue resolution,
and local implementation of these reg-
ulations. Existing Memorandums of
Agreement and Memorandums of Un-
derstanding related to forest products
must be made consistent with subparts
G and H within 24 months from Decem-
ber 29, 2008 or those agreements will
terminate.

Subpart H—Forest Botanical
Products

EFFECTIVE DATE NOTE: At 73 FR 79386, Dec.
29, 2008, subpart H was added, effective Jan.
28, 2009. At 74 FR 5107, Jan. 29, 2009, the
amendment was delayed until Mar. 30, 2009.
At 74 FR 14049, Mar. 30, 2009, the amendment
was further delayed until May 29, 2009. At 74
FR 26091, June 1, 2009, the amendment was
delayed indefinitely.
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§223.275 Establishment of a pilot pro-
gram.

This subpart governs the Forest
Service’s pilot program for the disposal
of forest botanical products, as author-
ized by the Department of the Interior
and Related Agencies Appropriations
Act of 2000, (Pub. L. 106-113, Div. B, sec.
1000(a)(3), 113 Stat. 135 (enacting into
law sec. 339 of Title III of H.R. 3423)), as
amended in 2004 by Section 335 of Pub-
lic Law 108-108. The pilot program shall
be in effect through September 30, 2009,
unless extended or made permanent by
Congress.

§223.276 Applicability.

This subpart applies to the sale and
free use of forest botanical products, as
defined in §223.277, from National For-
est System lands, until September 30,
2009, unless the pilot program is ex-
tended or made permanent by Con-
gress. The Forest Service shall dispose
of forest botanical products in accord-
ance with the procedures set forth in 36
CFR part 223 Subpart G, subject to the
requirements of this subpart.

§223.277 Forest
definition.

As used in this subpart, the following
term shall mean:

Forest botanical products are: Natu-
rally occurring special forest products,
including, but not limited to, bark,
berries, boughs, bryophytes, bulbs,
burls, cones, ferns, fungi (including
mushrooms), forbs, grasses, mosses,
nuts, pine straw, roots, sedges, seeds,
shrubs, transplants, tree sap, and
wildflowers. Forest botanical products
are not animals, animal parts, Christ-
mas trees, fence material, firewood, in-
sects, mine props, minerals, posts and
poles, rails, rocks, shingle and shake
bolts, water, worms, and soil.

botanical products

§223.278 Sale of forest botanical prod-
ucts and collection of fees.

The responsible Forest Officer shall
ensure that the sale price of any forest
botanical product includes a portion of
the product’s fair market value and a
portion of the costs incurred by the De-
partment of Agriculture associated
with granting, modifying, or moni-
toring the authorization for harvest of
forest botanical products, including the
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costs of any environmental or other
analysis. The fair market value of for-
est botanical products shall be equal to
the appraised value determined in ac-
cordance with §223.222. The sum of the
portions of fair market value and costs
making up the sale price must be
greater than or equal to the forest bo-
tanical product’s fair market value. All
other aspects related to the sale of for-
est botanical products shall be gov-
erned under 36 CFR part 223 Subpart G.

§223.279 Personal use.

(a) Personal use. A person may har-
vest forest botanical products from Na-
tional Forest Systems lands free of
charge for personal, non-commercial
use up to the personal-use harvest
level.

(b) Personal use harvest level. In con-
junction with determining sustainable
harvest levels under §223.219, the re-
sponsible Forest Officer shall deter-
mine personal-use harvest levels for
specific forest botanical products,
which shall be equal to the amount or
quantity authorized for free use under
§223.239(a).

(c) Personal-use permit requirement. A
person seeking personal use of a forest
botanical product must comply with
the free-use permitting requirements
of §223.239.

§223.280 Waiver of fees and/or fair
market value.

The Forest Service waives the collec-
tion of fees otherwise required pursu-
ant to §223.278 of this subpart as fol-
lows:

(a) For all federally-recognized
Tribes seeking to harvest forest botan-
ical products for cultural, ceremonial,
and/or traditional purposes. Such pur-
poses must be non-commercial, and
any such harvest may be conditioned
or denied for reasons similar to those
provided in §223.240 of subpart G; and

(b) For Tribes with treaty or other
reserved rights seeking to harvest for-
est botanical products for cultural, cer-
emonial, and/or traditional purposes in
accordance with such treaty or other
reserved rights. Such purposes must be
non-commercial, and any such harvest
may be conditioned or denied for rea-
sons similar to those provided in
§223.240 of subpart G; and

§223.282

(c) When a Regional Forester or For-
est Supervisor, having proper author-
ization from the Chief, makes a written
determination that:

(1) The harvest of a specified forest
botanical product will facilitate non-
commercial scientific research such as
species propagation or sustainability:
or

(2) A forest botanical product is sal-
vage because other management activi-
ties will destroy or damage the prod-
uct.

§223.281 Monitoring and revising sus-
tainable harvest levels.

The Forest Service shall monitor and
revise sustainable harvest levels for
forest botanical products in accordance
with §223.219 of subpart G.

§223.282 Deposit and expenditure of
collected fees.

(a) Funds collected under the pilot
program for the harvest and sale of for-
est botanical products shall be depos-
ited into a special account in the
Treasury of the United States. These
funds shall be available for expenditure
at National Forests or National Grass-
lands where the funds were collected
until September 30, 2010, unless the
program is extended.

(b) Funds deposited into the special
account specified in paragraph (a) of
this section shall be expended at a Na-
tional Forest or National Grassland in
an amount equal to the fees collected
at that unit and shall be used to pay
for the costs of:

(1) Conducting inventories of forest
botanical products;

(2) Determining, monitoring, and re-
vising sustainable harvest levels for
forest botanical products;

(3) Monitoring and assessing the im-
pact of harvest levels and methods;

(4) Conducting restoration activities,
including vegetation restoration; and

(5) Administering the pilot program,
including environmental or other anal-
yses.

Subpart I—Stewardship End Result
Contracting Projects

SOURCE: 81 FR 3721, Jan. 22, 2016, unless
otherwise noted.
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§223.300 Applicability.

(a) This part sets forth the regula-
tions applicable to the implementation
of section 604 of the Healthy Forest
Restoration Act of 2003, ‘‘Stewardship
End Result Contracting Projects’” 16
U.S.C. 6591c. This section provides for
the use of contracts and agreements to
achieve land management goals for the
national forests and the public lands
that meet local and rural community
needs. In the fulfillment of these ac-
tivities, the Forest Service may apply
the value of timber or other forest
products removed from the project site
as an offset against the cost of services
received under such contracts or agree-
ments.

(b)(1) Procurement of service contracts.
If the Forest Service makes a deter-
mination as provided under section
223.301(b)(1) of this subpart that a stew-
ardship contract is a contract for the
procurement of services, the Forest
Service will utilize the contracting
procedures set forth in the Federal Ac-
quisition Regulations, Title 48 of the
Code of Federal Regulations including
the regulations issued by the Depart-
ment of Agriculture set forth in Chap-
ter 4 of Title 48 as well as requirements
included in §223.303.

(2) Sale of property contracts. If the
Forest Service makes a determination
under §223.301(b)(2) of this subpart that
a stewardship contract is to be a con-
tract for the sale of property, the regu-
lations set forth in subparts A and B of
this part are generally applicable, ex-
cept as provided in §223.304.

(3) Agreements. Agreements entered
into under this subpart are not subject
to grant regulations found in 2 CFR
part 200 as adopted and supplemented
by the USDA in 2 CFR parts 400, 416,
and 422.

(4) Other provisions. Additional terms
and conditions for contracts and agree-
ments may be added to a contract or
agreement entered into under this sub-
part, in accordance with applicable law
and to the extent determined to be nec-
essary by the Forest Service.

(c) Parties to contracts and agreements.
The Forest Service may enter into con-
tracts and agreements under this part
with private persons, private entities
and public entities.
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§223.301 Determination of type of con-
tract or agreement.

(a) Use of a contract or agreement.
When the Forest Service initiates a
project under this subpart, a deter-
mination will be made whether to use a
contract or an agreement to implement
the project.

(b) Type of contract. If the Forest
Service determines that a contract will
be utilized:

(1) Procurement of service contracts.
When the value of timber or other for-
est products removed through the con-
tract will be less than the total value
of the service work items received by
the Forest Service, the activity shall
be considered a procurement of a serv-
ice and a contract, for a period not to
exceed 10 years, will be utilized as pro-
vided in §223.303 or

(2) Sale of property contracts. When the
value of timber or other forest prod-
ucts removed through the contract is
equal to or exceeds the total value of
the service work items received by the
Forest Service, the activity shall be
considered a sale of property and a con-
tract, for a period not to exceed 10
years, will be utilized as provided in
§223.304.

(c) Best interest of the government de-
termination. The Forest Service official
who makes a determination under
paragraph (b) of this section shall doc-
ument in the contract file the basis for
the determination that:

(1) It is in the best interest of the
government that a sale of property
contract is more suitable for a contract
that would otherwise be subject to
paragraph (b)(1) of this section; or

(2) It is in the best interest of the
government that a procurement of
service contract is more suitable for a
contract that would otherwise be sub-
ject to paragraph (b)(2) of this section.

§223.302 Award of
agreements.

Section 604(d) of HFRA requires that
a source for performance of a steward-
ship agreement or contract be selected
on a best-value basis. A stewardship
agreement or contract may also be en-
tered into notwithstanding subsections
(d) and (g) of section 14 of the National
Forest Management Act of 1976 (16
U.S.C. 472a).

contracts and
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§223.303 Procurement of service con-
tacts.

All contracts determined under
§223.301(b)(1) to be a contract for re-
ceipt of a service shall:

(a) Be administered under the Fed-
eral Acquisition Regulations, Title 48
of the Code of Federal Regulations in-
cluding the regulations issued by the
Department of Agriculture set forth in
Chapter 4 of Title 48; and

(b) Provide for a fire liability provi-
sion. All contracts under this section
shall contain a fire liability provision
that is in substantially the same form
as the fire liability provision contained
in integrated resource timber con-
tracts, as described in Forest Service
contract numbered 2400-13, part H, sec-
tion 4.

(c) Utilize the following provisions of
subparts A and B of this part:

(1) Section 223.1 Authority to sell
timber.

(2) Section 223.3 Sale of seized mate-
rial.

(3) Section 223.14 Where timber may
be cut.

(4) Section 223.30 Consistency with
plans, environmental standards, and
other management requirements.

(b) Section 223.34 Advance payment.

(6) Section 223.36 Volume deter-
mination.

(7) Section 223.37 Revegetation of
temporary roads.

(8) Section 223.38 Standards for road
design and construction.

(9) Section 223.40 Cancellation for
environmental protection or inconsist-
ency with plans.

(10) Section 223.48 Restrictions on
export and substitution of unprocessed
timber.

(11) Section 223.60 Determining fair
market value.

(12) Section 223.61 Hstablishing min-
imum stumpage rates.

(13) Section 223.87 Requirements of
bidders concerning exports.

(14) Section 223.113 Modification of
contracts to prevent environmental
damage or to conform to forest plans.

(d) Products may be valued on a per
acre basis.

(e) Such other provisions as are nec-
essary to carry out the provisions of

§223.304

section 604 of the Healthy Forest Res-
toration Act of 2003 (16 U.S.C. 6591c).

§223.304 Sale of property contracts.

All contracts determined under
§223.301(b) to be a contract for a sale of
property shall:

(a) Utilize the provisions of subparts
A and B of this part, except that the
following provisions will not be appli-
cable:

(1) Section 223.4 Exchange of trees
or portions of trees.

(2) Section 223.31 Duration of con-
tracts.

(3) Section 223.42 Transfer of effec-
tive purchaser credits.

(4) Section 223.43 Limit on amounts
of transferred purchaser credits.

(5) Section 223.44 Collection rights
on contracts involved in transfer of
purchaser credit.

(6) Section 223.44 Collection rights
on contracts involved in transfer of
purchaser credit.

(7) Section 223.45 Definitions appli-
cable to transfer of purchaser credit.

(8) Section 223.49 Downpayments.
Paragraph (d).

(9) Section 223.62 Timber purchaser
road construction credit.

(10) Section 223.66 Appraisal of tim-
ber for land exchange; right-of-way, or
other authorized use.

(11) Section 223.80 When advertise-
ment is required.

(12) Section 223.82 Contents of ad-
vertisement.

(13) Section 223.83 Contents of pro-
spectus.

(14) Section 223.84 Small business
bid form provisions on sales with speci-
fied road construction.

(15) Section 223.88 Bidding methods.

(16) Section 223.100 Award to highest
bidder.

(17) Section 223.102 Procedure when
sale is not awarded to highest bidder.

(18) Section 223.103 Award of small
business set aside sales.

(19) Section 223.118 Appeal process
for small business timber sale set-aside
program share recomputation deci-
sions.

(b) Include the following additional
provisions:
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(1) If determined by the Forest Serv-
ice to be necessary to protect the inter-
ests of the United States, a perform-
ance and payment bond, as described
on February 7, 2014, in section 28-103-2
and 28-103-3 of Part 48 of the Code of
Federal Regulations, in an amount suf-
ficient to protect the investment in re-
ceipts by the United States generated
by the contractor from the estimated
value of the forest products to be re-
moved under the contract;

(2) Provide for a fire liability provi-
sion.

(3) Redetermination of stumpage
rates and deposits: The cost of service
work included in stewardship contracts
will be evaluated along with stumpage
values at the time of a rate determina-
tion in accordance with normal rate
determination procedures.

(4) Products may be valued on a per
acre basis.

(5) Such other provisions as are nec-
essary to carry out the provisions of
section 604 of the Healthy Forest Res-
toration Act of 2003 (16 U.S.C. 6591c).

§223.305 Agreements.

The Forest Service may enter into an
agreement under this subpart in lieu of
a contract.

(a) The regulations governing Fed-
eral financial assistance relationships
are not applicable to such agreements.

(b) All agreements under this section
shall contain a fire liability provision
that is in substantially the same form
as the fire liability provision contained
in integrated resource timber con-
tracts, as described in Forest Service
contract numbered 2400-13, part H, sec-
tion 4.

PART 228—MINERALS

Subpart A—Locatable Minerals

Sec.
228.1
228.2

Purpose.

Scope.

228.3 Definitions.

228.4 Plan of operations—notice of intent—
requirements.

228.5 Plan of operations—approval.

228.6 Availability of information to the pub-
lic.

228.7 Inspection, noncompliance.

228.8 Requirements for environmental pro-
tection.
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228.9 Maintenance during operations, public
safety.

228.10 Cessation of operations, removal of
structures and equipment.

228.11 Prevention and control of fire.

228.12 Access.

228.13 Bonds.

228.14 Appeals.

228.15 Operations within National Forest
Wilderness.

Subpart B—Leasable Minerals
228.20-228.39 [Reserved]

Subpart C—Disposal of Mineral Materials

228.40
228.41
228.42

Authority.

Scope.

Definitions.

228.43 Policy governing disposal.

228.44 Disposal on existing Federal leased
areas.

228.45 Qualifications of applicants.

228.46 Application of other laws and regula-
tions.

GENERAL PROVISIONS

228.47 General terms and conditions of con-
tracts and permits.

228.48 Appraisal and measurement.

228.49 Reappraisal.

228.50 Production records.

228.51 Bonding.

228.52 Assignments.

228.63 Term.

228.54 Single entry sales or permits.

228.55 Cancellation or suspension.

228.56 Operating plans.

TYPES AND METHODS OF DISPOSAL

228.57
228.58
228.59
228.60
228.61

Types of disposal.

Competitive sales.

Negotiated or noncompetitive sales.

Prospecting permits.

Preference right negotiated sales.

228.62 Free use.

228.63 Removal under terms of a timber sale
or other Forest Service contract.

228.64 Community sites and common-use
areas.

228.656 Payment for sales.

228.66 Refunds.

228.67 Information collection requirements.

Subpart D—Miscellaneous Minerals
Provisions

228.80 Operations within Misty Fjords and
Admiralty Island National Monuments,
Alaska.

Subpart E—Oil and Gas Resources

228.100 Scope and applicability.
228.101 Definitions.
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LEASING

228.102 Leasing analyses and decisions.

228.103 Notice of appeals of decisions.

228.104 Consideration of requests to modify,
waive, or grant exceptions to lease stipu-
lations.

AUTHORIZATION OF OCCUPANCY WITHIN A
LEASEHOLD

228.105 Issuance of onshore orders and no-
tices to lessees.

228.106 Operator’s submission of surface use
plan of operations.

228.107 Review of surface use plan of oper-
ations.

228.108 Surface use requirements.

228.109 Bonds.

228.110 Indemnification.

ADMINISTRATION OF OPERATIONS

228.111 Temporary cessation of operations.
228.112 Compliance and inspection.
228.113 Notice of noncompliance.

228.114 Material noncompliance pro-
ceedings.

228.115 Additional notice of decisions.

228.116 Information collection require-

ments.

AUTHORITY: 16 U.S.C. 478, 551; 30 U.S.C. 226,
352, 601, 611; 94 Stat. 2400.

SOURCE: 39 FR 31317, Aug. 28, 1974, unless
otherwise noted. Redesignated at 46 FR 36142,
July 14, 1981.

Subpart A—Locatable Minerals

§228.1 Purpose.

It is the purpose of these regulations
to set forth rules and procedures
through which use of the surface of Na-
tional Forest System lands in connec-
tion with operations authorized by the
United States mining laws (30 U.S.C.
21-54), which confer a statutory right
to enter upon the public lands to
search for minerals, shall be conducted
s0 as to minimize adverse environ-
mental impacts on National Forest
System surface resources. It is not the
purpose of these regulations to provide
for the management of mineral re-
sources; the responsibility for man-
aging such resources is in the Sec-
retary of the Interior.

§228.2 Scope.

These regulations apply to oper-
ations hereafter conducted under the
United States mining laws of May 10,
1872, as amended (30 U.S.C. 22 et seq.),
as they affect surface resources on all

§228.4

National Forest System lands under
the jurisdiction of the Secretary of Ag-
riculture to which such laws are appli-
cable: Provided, however, That any area
of National Forest lands covered by a
special Act of Congress (16 U.S.C. 482a—
482q) is subject to the provisions of this
part and the provisions of the special
act, and in the case of conflict the pro-
visions of the special act shall apply.

§228.3 Definitions.

For the purposes of this part the fol-
lowing terms, respectively, shall mean:

(a) Operations. All functions, work,
and activities in connection with
prospecting, exploration, development,
mining or processing of mineral re-
sources and all uses reasonably inci-
dent thereto, including roads and other
means of access on lands subject to the
regulations in this part, regardless of
whether said operations take place on
or off mining claims.

(b) Operator. A person conducting or
proposing to conduct operations.

(c) Person. Any individual, partner-
ship, corporation, association, or other
legal entity.

(d) Mining claim. Any unpatented
mining claim or unpatented millsite
authorized by the United States min-
ing laws of May 10, 1872, as amended (30
U.S.C. 22 et seq.).

(e) Authorized officer. The Forest
Service officer to whom authority to
review and approve operating plans has
been delegated.

§228.4 Plan of operations—notice of
intent—requirements.

(a) Except as provided in paragraph
(a)(1) of this section, a notice of intent
to operate is required from any person
proposing to conduct operations which
might cause significant disturbance of
surface resources. Such notice of intent
to operate shall be submitted to the
District Ranger having jurisdiction
over the area in which the operations
will be conducted. Each notice of in-
tent to operate shall provide informa-
tion sufficient to identify the area in-
volved, the nature of the proposed op-
erations, the route of access to the
area of operations, and the method of
transport.

(1) A notice of intent to operate is
not required for:
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(i) Operations which will be limited
to the use of vehicles on existing public
roads or roads used and maintained for
National Forest System purposes;

(ii) Prospecting and sampling which
will not cause significant surface re-
source disturbance and will not involve
removal of more than a reasonable
amount of mineral deposit for analysis
and study which generally might in-
clude searching for and occasionally
removing small mineral samples or
specimens, gold panning, metal detect-
ing, non-motorized hand sluicing, using
battery operated dry washers, and col-
lecting of mineral specimens using
hand tools;

(iii) Marking and monumenting a
mining claim;

(iv) Underground operations which
will not cause significant surface re-
source disturbance;

(v) Operations, which in their total-
ity, will not cause surface resource dis-
turbance which is substantially dif-
ferent than that caused by other users
of the National Forest System who are
not required to obtain a Forest Service
special use authorization, contract, or
other written authorization;

(vi) Operations which will not involve
the use of mechanized earthmoving
equipment, such as bulldozers or back-
hoes, or the cutting of trees, unless
those operations otherwise might cause
a significant disturbance of surface re-
sources; or

(vii) Operations for which a proposed
plan of operations is submitted for ap-
proval;

(2) The District Ranger will, within
15 days of receipt of a notice of intent
to operate, notify the operator if ap-
proval of a plan of operations is re-
quired Dbefore the operations may
begin.

(3) An operator shall submit a pro-
posed plan of operations to the District
Ranger having jurisdiction over the
area in which operations will be con-
ducted in lieu of a notice of intent to
operate if the proposed operations will
likely cause a significant disturbance
of surface resources. An operator also
shall submit a proposed plan of oper-
ations, or a proposed supplemental
plan of operations consistent with
§228.4(d), to the District Ranger having
jurisdiction over the area in which op-
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erations are being conducted if those
operations are causing a significant
disturbance of surface resources but
are not covered by a current approved
plan of operations. The requirement to
submit a plan of operations shall not
apply to the operations listed in para-
graphs (a)(1)(i) through (v). The re-
quirement to submit a plan of oper-
ations also shall not apply to oper-
ations which will not involve the use of
mechanized earthmoving equipment,
such as bulldozers or backhoes, or the
cutting of trees, unless those oper-
ations otherwise will likely cause a sig-
nificant disturbance of surface re-
sources.

(4) If the District Ranger determines
that any operation is causing or will
likely cause significant disturbance of
surface resources, the District Ranger
shall notify the operator that the oper-
ator must submit a proposed plan of
operations for approval and that the
operations can not be conducted until a
plan of operations is approved.

(b) Any person conducting operations
on the effective date of these regula-
tions, who would have been required to
submit a plan of operations under
§228.4(a), may continue operations but
shall within 120 days thereafter submit
a plan of operations to the District
Ranger having jurisdiction over the
area within which operations are being
conducted: Provided, however, That
upon a showing of good cause the au-
thorized officer will grant an extension
of time for submission of a plan of op-
erations, not to exceed an additional 6
months. Operations may continue ac-
cording to the submitted plan during
its review, unless the authorized officer
determines that the operations are un-
necessarily or unreasonably causing ir-
reparable damage to surface resources
and advises the operator of those meas-
ures needed to avoid such damage.
Upon approval of a plan of operations,
operations shall be conducted in ac-
cordance with the approved plan. The
requirement to submit a plan of oper-
ations shall not apply: (1) To oper-
ations excepted in §228.4(a) or (2) to op-
erations concluded prior to the effec-
tive date of the regulations in this
part.

(c) The plan of operations shall in-
clude:
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(1) The name and legal mailing ad-
dress of the operators (and claimants if
they are not the operators) and their
lessees, assigns, or designees.

(2) A map or sketch showing informa-
tion sufficient to locate the proposed
area of operations on the ground, exist-
ing and/or proposed roads or access
routes to be used in connection with
the operations as set forth in §228.12
and the approximate location and size
of areas where surface resources will be
disturbed.

(3) Information sufficient to describe
or identify the type of operations pro-
posed and how they would be con-
ducted, the type and standard of exist-
ing and proposed roads or access
routes, the means of transportation
used or to be used as set forth in
§228.12, the period during which the
proposed activity will take place, and
measures to be taken to meet the re-
quirements for environmental protec-
tion in §228.8.

(d) The plan of operations shall cover
the requirements set forth in para-
graph (c) of this section, as foreseen for
the entire operation for the full esti-
mated period of activity: Provided,
however, That if the development of a
plan for an entire operation is not pos-
sible at the time of preparation of a
plan, the operator shall file an initial
plan setting forth his proposed oper-
ation to the degree reasonably foresee-
able at that time, and shall thereafter
file a supplemental plan or plans when-
ever it is proposed to undertake any
significant surface disturbance not cov-
ered by the initial plan.

(e) At any time during operations
under an approved plan of operations,
the authorized officer may ask the op-
erator to furnish a proposed modifica-
tion of the plan detailing the means of
minimizing unforeseen significant dis-
turbance of surface resources. If the op-
erator does not furnish a proposed
modification within a time deemed rea-
sonable by the authorized officer, the
authorized officer may recommend to
his immediate superior that the oper-
ator be required to submit a proposed
modification of the plan. The rec-
ommendation of the authorized officer
shall be accompanied by a statement
setting forth in detail the supporting
facts and reasons for his recommenda-

§228.4

tions. In acting upon such rec-
ommendation, the immediate superior
of the authorized officer shall deter-
mine:

(1) Whether all reasonable measures
were taken by the authorized officer to
predict the environmental impacts of
the proposed operations prior to ap-
proving the operating plan,

(2) Whether the disturbance is or
probably will become of such signifi-
cance as to require modification of the
operating plan in order to meet the re-
quirements for environmental protec-
tion specified in §228.8 and

(3) Whether the disturbance can be
minimized using reasonable means.
Lacking such determination that un-
foreseen significant disturbance of sur-
face resources is occurring or probable
and that the disturbance can be mini-
mized using reasonable means, no oper-
ator shall be required to submit a pro-
posed modification of an approved plan
of operations. Operations may continue
in accordance with the approved plan
until a modified plan is approved, un-
less the immediate superior of the au-
thorized officer determines that the op-
erations are unnecessarily or unreason-
ably causing irreparable injury, loss or
damage to surface resources and ad-
vises the operator of those measures
needed to avoid such damage.

(f) Upon completion of an environ-
mental analysis in connection with
each proposed operating plan, the au-
thorized officer will determine whether
an environmental statement is re-
quired. Not every plan of operations,
supplemental plan or modification will
involve the preparation of an environ-
mental statement. Environmental im-
pacts will vary substantially depending
on whether the nature of operations is
prospecting, exploration, development,
or processing, and on the scope of oper-
ations (such as size of operations, con-
struction required, length of operations
and equipment required), resulting in
varying degrees of disturbance to vege-
tative resources, soil, water, air, or
wildlife. The Forest Service will pre-
pare any environmental statements
that may be required.

(g) The information required to be in-
cluded in a notice of intent or a plan of
operations, or supplement or modifica-
tion thereto, has been assigned Office
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of Management and Budget Control
#0596-0022. The public reporting burden
for this collection of information is es-
timated to vary from a few minutes for
an activity involving little or no sur-
face disturbance to several months for
activities involving heavy capital in-
vestments and significant surface dis-
turbance, with an average of 2 hours
per individual response. This includes
time for reviewing instructions,
searching existing data sources, gath-
ering and maintaining the data needed,
and completing and reviewing the col-
lection of information. Send comments
regarding the burden estimate or any
other aspect of this collection of infor-
mation, including suggestions for re-
ducing this burden, to Chief (2800), For-
est Service, USDA, P.O. Box 96090,
Washington, DC 20090-6090 and to the
Office of Information and Regulatory
Affairs, Office of Management and
Budget, Washington, DC 20503.

[39 FR 31317, Aug. 28, 1974. Redesignated at 46
FR 36142, July 14, 1981, and amended at 54 FR
6893, Feb. 15, 1989; 69 FR 41430, July 9, 2004; 70
FR 32731, June 6, 2005]

§228.5 Plan of operations—approval.

(a) Operations shall be conducted in
accordance with an approved plan of
operations, except as provided in para-
graph (b) of this section and in §228.4
(a), (b), and (e). A proposed plan of op-
eration shall be submitted to the Dis-
trict Ranger, who shall promptly ac-
knowledge receipt thereof to the oper-
ator. The authorized officer shall, with-
in thirty (30) days of such receipt, ana-
lyze the proposal, considering the eco-
nomics of the operation along with the
other factors in determining the rea-
sonableness of the requirements for
surface resource protection, and;

(1) Notify the operator that he has
approved the plan of operations; or

(2) Notify the operator that the pro-
posed operations are such as not to re-
quire an operating plan; or

(3) Notify the operator of any
changes in, or additions to, the plan of
operations deemed necessary to meet
the purpose of the regulations in this
part; or

(4) Notify the operator that the plan
is being reviewed, but that more time,
not to exceed an additional sixty (60)
days, is necessary to complete such re-
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view, setting forth the reasons why ad-
ditional time is needed: Provided, how-
ever, That days during which the area
of operations is inaccessible for inspec-
tion shall not be included when com-
puting the sixty (60) day period; or

(5) Notify the operator that the plan
cannot be approved until a final envi-
ronmental statement has been pre-
pared and filed with the Council on En-
vironmental Quality as provided in
§228.4(f).

(b) Pending final approval of the plan
of operations, the authorized officer
will approve such operations as may be
necessary for timely compliance with
the requirements of Federal and State
laws, so long as such operations are
conducted so as to minimize environ-
mental impacts as prescribed by the
authorized officer in accordance with
the standards contained in §228.8.

(c) A supplemental plan or plans of
operations provided for in §228.4(d) and
a modification of an approved oper-
ating plan as provided for in §228.4(e)
shall be subject to approval by the au-
thorized officer in the same manner as
the initial plan of operations: Provided,
however, That a modification of an ap-
proved ©plan of operations under
§228.4(e) shall be subject to approval by
the immediate superior of the author-
ized officer in cases where it has been
determined that a modification is re-
quired.

(d) In the provisions for review of op-
erating plans, the Forest Service will
arrange for consultation with appro-
priate agencies of the Department of
the Interior with respect to significant
technical questions concerning the
character of unique geologic conditions
and special exploration and develop-
ment systems, techniques, and equip-
ment, and with respect to mineral val-
ues, mineral resources, and mineral re-
serves. Further, the operator may re-
quest the Forest Service to arrange for
similar consultations with appropriate
agencies of the U.S. Department of the
Interior for a review of operating plans.

§228.6 Availability of information to
the public.

Except as provided herein, all infor-
mation and data submitted by an oper-
ator pursuant to the regulations in this
part shall be available for examination
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by the public at the Office of the Dis-
trict Ranger in accordance with the
provisions of 7 CFR 1.1-1.6 and 36 CFR
200.56-200.10. Specifically identified in-
formation and data submitted by the
operator as confidential concerning
trade secrets or privileged commercial
or financial information will not be
available for public examination. Infor-
mation and data to be withheld from
public examination may include, but is
not limited to, known or estimated
outline of the mineral deposits and
their location, attitude, extent,
outcrops, and content, and the known
or planned location of exploration pits,
drill holes, excavations pertaining to
location and entry pursuant to the
United States mining laws, and other
commercial information which relates
to competitive rights of the operator.

§228.7 Inspection, noncompliance.

(a) Forest Officers shall periodically
inspect operations to determine if the
operator is complying with the regula-
tions in this part and an approved plan
of operations.

(b) If an operator fails to comply
with the regulations or his approved
plan of operations and the noncompli-
ance is unnecessarily or unreasonably
causing injury, loss or damage to sur-
face resources the authorized officer
shall serve a notice of noncompliance
upon the operator or his agent in per-
son or by certified mail. Such notice
shall describe the noncompliance and
shall specify the action to comply and
the time within which such action is to
be completed, generally not to exceed
thirty (30) days: Provided, however,
That days during which the area of op-
erations is inaccessible shall not be in-
cluded when computing the number of
days allowed for compliance.

§228.8 Requirements for environ-

mental protection.

All operations shall be conducted so
as, where feasible, to minimize adverse
environmental impacts on National
Forest surface resources, including the
following requirements:

(a) Air Quality. Operator shall comply
with applicable Federal and State air
quality standards, including the re-
quirements of the Clean Air Act, as
amended (42 U.S.C. 1857 et seq.).

§228.8

(b) Water Quality. Operator shall com-
ply with applicable Federal and State
water quality standards, including reg-
ulations issued pursuant to the Federal
Water Pollution Control Act, as
amended (33 U.S.C. 1151 et seq.).

(c) Solid Wastes. Operator shall com-
ply with applicable Federal and State
standards for the disposal and treat-
ment of solid wastes. All garbage,
refuse, or waste, shall either be re-
moved from National Forest lands or
disposed of or treated so as to mini-
mize, so far as is practicable, its im-
pact on the environment and the forest
surface resources. All tailings,
dumpage, deleterious materials, or sub-
stances and other waste produced by
operations shall be deployed, arranged,
disposed of or treated so as to minimize
adverse impact upon the environment
and forest surface resources.

(d) Scenic Values. Operator shall, to
the extent practicable, harmonize oper-
ations with scenic values through such
measures as the design and location of
operating facilities, including roads
and other means of access, vegetative
screening of operations, and construc-
tion of structures and improvements
which blend with the landscape.

(e) Fisheries and Wildlife Habitat. In
addition to compliance with water
quality and solid waste disposal stand-
ards required by this section, operator
shall take all practicable measures to
maintain and protect fisheries and
wildlife habitat which may be affected
by the operations.

(f) Roads. Operator shall construct
and maintain all roads so as to assure
adequate drainage and to minimize or,
where practicable, eliminate damage to
soil, water, and other resource values.
Unless otherwise approved by the au-
thorized officer, roads no longer needed
for operations:

(1) Shall be closed to normal vehic-
ular traffic,

(2) Bridges and culverts shall be re-
moved,

(3) Cross drains, dips, or water bars
shall be constructed, and

(4) The road surface shall be shaped
to as near a natural contour as prac-
ticable and be stabilized.

(g) Reclamation. Upon exhaustion of
the mineral deposit or at the earliest
practicable time during operations, or
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within 1 year of the conclusion of oper-
ations, unless a longer time is allowed
by the authorized officer, operator
shall, where practicable, reclaim the
surface disturbed in operations by tak-
ing such measures as will prevent or
control onsite and off-site damage to
the environment and forest surface re-
sources including:

(1) Control of erosion and landslides;

(2) Control of water runoff;

(3) Isolation, removal or control of
toxic materials;

(4) Reshaping and revegetation of dis-
turbed areas, where reasonably prac-
ticable; and

(56) Rehabilitation of fisheries and
wildlife habitat.

(h) Certification or other approval
issued by State agencies or other Fed-
eral agencies of compliance with laws
and regulations relating to mining op-
erations will be accepted as compliance
with similar or parallel requirements
of these regulations.

§228.9 Maintenance
ations, public safety.

During all operations operator shall
maintain his structures, equipment,
and other facilities in a safe, neat and
workmanlike manner. Hazardous sites
or conditions resulting from operations
shall be marked by signs, fenced or
otherwise identified to protect the pub-
lic in accordance with Federal and
State laws and regulations.

during oper-

§228.10 Cessation of operations, re-
moval of structures and equipment.

Unless otherwise agreed to by the au-
thorized officer, operator shall remove
within a reasonable time following ces-
sation of operations all structures,
equipment and other facilities and
clean up the site of operations. Other
than seasonally, where operations have
ceased temporarily, an operator shall
file a statement with the District
Ranger which includes:

(a) Verification of intent to maintain
the structures, equipment and other fa-
cilities,

(b) The expected reopening date, and

(c) An estimate of extended duration
of operations. A statement shall be
filed every year in the event operations
are not reactivated. Operator shall
maintain the operating site, struc-
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tures, equipment and other facilities in
a neat and safe condition during nonop-
erating periods.

§228.11 Prevention and control of fire.

Operator shall comply with all appli-
cable Federal and State fire laws and
regulations and shall take all reason-
able measures to prevent and suppress
fires on the area of operations and
shall require his employees, contrac-
tors and subcontractors to do likewise.

§228.12 Access.

An operator is entitled to access in
connection with operations, but no
road, trail, bridge, landing area for air-
craft, or the like, shall be constructed
or improved, nor shall any other means
of access, including but not limited to
off-road vehicles, be used until the op-
erator has received approval of an oper-
ating plan in writing from the author-
ized officer when required by §228.4(a).
Proposals for construction, improve-
ment or use of such access as part of a
plan of operations shall include a de-
scription of the type and standard of
the proposed means of access, a map
showing the proposed route of access,
and a description of the means of
transportation to be used. Approval of
the means of such access as part of a
plan of operations shall specify the lo-
cation of the access route, design
standards, means of transportation,
and other conditions reasonably nec-
essary to protect the environment and
forest surface resources, including
measures to protect scenic values and
to insure against erosion and water or
air pollution.

§228.13 Bonds.

(a) Any operator required to file a
plan of operations shall, when required
by the authorized officer, furnish a
bond conditioned upon compliance with
§228.8(g), prior to approval of such plan
of operations. In lieu of a bond, the op-
erator may deposit into a Federal de-
pository, as directed by the Forest
Service, and maintain therein, cash in
an amount equal to the required dollar
amount of the bond or negotiable secu-
rities of the United States having mar-
ket value at the time of deposit of not
less than the required dollar amount of
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the bond. A blanket bond covering na-
tionwide or statewide operations may
be furnished if the terms and condi-
tions thereof are sufficient to comply
with the regulations in this part.

(b) In determining the amount of the
bond, consideration will be given to the
estimated cost of stabilizing, rehabili-
tating, and reclaiming the area of oper-
ations.

(¢c) In the event that an approved
plan of operations is modified in ac-
cordance with §228.4 (d) and (e), the au-
thorized officer will review the initial
bond for adequacy and, if necessary,
will adjust the bond to conform to the
operations plan as modified.

(d) When reclamation has been com-
pleted in accordance with §228.8(g), the
authorized officer will notify the oper-
ator that performance under the bond
has been completed: Provided, however,
That when the Forest Service has ac-
cepted as completed any portion of the
reclamation, the authorized officer
shall notify the operator of such ac-
ceptance and reduce proportionally the
amount of bond thereafter to be re-
quired with respect to the remaining
reclamation.

[39 FR 31317, Aug. 28, 1974; 39 FR 32029, Sept.
4, 1974]

§228.14 Appeals.

Appeal of decisions of an authorized
officer made pursuant to this subpart
is governed by 36 CFR part 214 or 215.

[78 FR 33724, June 5, 2013]

§228.15 Operations
Forest Wilderness.

(a) The United States mining laws
shall extend to each National Forest
Wilderness for the period specified in
the Wilderness Act and subsequent es-
tablishing legislation to the same ex-
tent they were applicable prior to the
date the Wilderness was designated by
Congress as a part of the National Wil-
derness Preservation System. Subject
to valid existing rights, no person shall
have any right or interest in or to any
mineral deposits which may be discov-
ered through prospecting or other in-
formation-gathering activity after the
legal date on which the United States
mining laws cease to apply to the spe-
cific Wilderness.

within National

§228.15

(b) Holders of unpatented mining
claims validly established on any Na-
tional Forest Wilderness prior to inclu-
sion of such unit in the National Wil-
derness Preservation System shall be
accorded the rights provided by the
United States mining laws as then ap-
plicable to the National Forest land in-
volved. Persons locating mining claims
in any National Forest Wilderness on
or after the date on which said Wilder-
ness was included in the National Wil-
derness Preservation System shall be
accorded the rights provided by the
United States mining laws as applica-
ble to the National Forest land in-
volved and subject to provisions speci-
fied in the establishing legislation.
Persons conducting operations as de-
fined in §228.3 in National Forest Wil-
derness shall comply with the regula-
tions in this part. Operations shall be
conducted so as to protect National
Forest surface resources in accordance
with the general purposes of maintain-
ing the National Wilderness Preserva-
tion System unimpaired for future use
and enjoyment as wilderness and to
preserve its wilderness character, con-
sistent with the use of the land for
mineral location, exploration, develop-
ment, drilling, and production and for
transmission lines, water lines, tele-
phone lines, and processing operations,
including, where essential, the use of
mechanized transport, aircraft or mo-
torized equipment.

(c) Persons with valid mining claims
wholly within National Forest Wilder-
ness shall be permitted access to such
surrounded claims by means consistent
with the preservation of National For-
est Wilderness which have been or are
being customarily used with respect to
other such claims surrounded by Na-
tional Forest Wilderness. No operator
shall construct roads across National
Forest Wilderness unless authorized in
writing by the Forest Supervisor in ac-
cordance with §228.12.

(d) On all mining claims validly es-
tablished on lands within the National
Wilderness Preservation System, the
operator shall take all reasonable
measures to remove any structures,
equipment and other facilities no
longer needed for mining purposes in
accordance with the provisions in
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§228.10 and restore the surface in ac-
cordance with the requirements in
§228.8(2).

(e) The title to timber on patented
claims validly established after the
land was included within the National
Wilderness Preservation System re-
mains in the United States, subject to
a right to cut and use timber for min-
ing purposes. So much of the mature
timber may be cut and used as is need-
ed in the extraction, removal, and
beneficiation of the mineral deposits, if
needed timber is not otherwise reason-
ably available. The cutting shall com-
ply with the requirements for sound
principles of forest management as de-
fined by the National Forest rules and
regulations and set forth in stipula-
tions to be included in the plan of oper-
ations, which as a minimum incor-
porate the following basic principles of
forest management:

(1) Harvesting operations shall be so
conducted as to minimize soil move-
ment and damage from water runoff;
and

(2) Slash shall be disposed of and
other precautions shall be taken to
minimize damage from forest insects,
disease, and fire.

(f) The Chief, Forest Service, shall
allow any activity, including
prospecting, for the purpose of gath-
ering information about minerals in
National Forest Wilderness except that
any such activity for gathering infor-
mation shall be carried on in a manner
compatible with the preservation of
the wilderness environment as speci-
fied in the plan of operations.

Subpart B—Leasable Minerals
§§ 228.20-228.39 [Reserved]

Subpart C—Disposal of Mineral
Materials

SOURCE: 49 FR 29784, July 24, 1984, unless
otherwise noted.

§228.40 Authority.

Authority for the disposal of mineral
materials is provided by the Materials
Act of July 31, 1947 (30 U.S.C. 601 et
seq.), as amended by the Acts of August
31, 1950 (30 U.S.C. 603-604), July 23, 1955
(30 U.S.C. 601, 603), and September 25,
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1962 (30 U.S.C. 602), and by the fol-
lowing: the Act of June 4, 1897 (16
U.S.C. 477); the Act of March 4, 1917 (16
U.S.C. 520); the Bankhead-Jones Farm
Tenant Act of July 22, 1937 (7 U.S.C.
1010); the Act of September 1, 1949 (sec-
tion 3) (30 U.S.C. 192¢); the Act of June
30, 1950 (16 U.S.C. 508b); the Act of June
28, 1952 (section 3) (66 Stat. 285); the Act
of September 2, 1958 (16 U.S.C. 521a);
the Act of June 11, 1960 (74 Stat. 205);
the Federal Highway Act of August 27,
1958 (23 U.S.C. 101 et seq.); and the Alas-
ka National Interest Lands Conserva-
tion Act of December 2, 1980 (section
502) (16 U.S.C. 539a).

§228.41 Scope.

(a) Lands to which this subpart applies.
This subpart applies to all National
Forest System lands reserved from the
public domain of the United States, in-
cluding public domain lands being ad-
ministered under the Bankhead-Jones
Farm Tenant Act of July 22, 1937 (7
U.S.C. 1010); to all National Forest Sys-
tem lands acquired pursuant to the
Weeks Act of March 1, 1911 (36 Stat.
961); to all National Forest System
lands with Weeks Act status as pro-
vided in the Act of September 2, 1958
(16 U.S.C. 52l1a); and to public lands
within the Copper River addition to the
Chugach National Forest (16 U.S.C.
539a). For ease of reference and conven-
ience to the reader, these lands are re-
ferred to, throughout this subpart, as
National Forest lands.

(b) Restrictions. Disposal of mineral
materials from the following National
Forest lands is subject to certain re-
strictions as described below:

(1) Segregation or withdrawals in aid of
other agencies. Disposal of mineral ma-
terials from lands segregated or with-
drawn in aid of a function of another
Federal agency, State, territory, coun-
ty, municipality, water district, or
other governmental subdivision or
agency may be made only with the
written consent of the governmental
entity.

(2) Segregated or withdrawn National
Forest lands. Mineral materials may
not be removed from segregated or
withdrawn lands where removal is spe-
cifically prohibited by statute or by
public land order. Where not specifi-
cally prohibited, removal of mineral

192



Forest Service, USDA

materials may be allowed if the au-
thorized officer determines that the re-
moval is not detrimental to the values
for which the segregation or with-
drawal was made, except as provided in
paragraph (b)(1) of this section. Where
operations have been established prior
to the effective date of this Subpart
and where not prohibited by statute,
they may be permitted to continue.
Nothing in this subparagraph is in-
tended to prohibit the exercise of valid
existing rights.

(3) Unpatented mining claims. Provided
that claimants are given prior notice
and it has been determined that re-
moval will neither endanger nor mate-
rially interfere with prospecting, min-
ing, or processing operations or uses
reasonably incident thereto on the
claims, disposal of mineral materials
may be allowed from:

(i) Unpatented mining claims located
after July 23, 1955; and/or

(ii) Unpatented mining claims lo-
cated before July 23, 1955, and on which
the United States has established the
right to manage the vegetative and
other surface resources in accordance
with the Multiple Use Mining Act of
July 23, 1955 (30 U.S.C. 601, 603, 611-615).

(4) Acquired Bankhead-Jones lands.
Mineral materials on lands which were
acquired under the authority of the
Bankhead-Jones Farm Tenant Act of
July 22, 1937 (7 U.S.C. 1010-1012), and
which lie outside the exterior bound-
aries of National Forests, or on ac-
quired lands which are being adminis-
tered under the Act and which also lie
outside the exterior boundaries of Na-
tional Forests, may be disposed of
under these regulations only to public
authorities and agencies, and only on
condition that the mineral materials
are used for public purposes (7 U.S.C.
1011(c)).

(c) Mineral materials to which this sub-
part applies. This subpart applies to
mineral materials which consist of pet-
rified wood and common varieties of
sand, gravel, stone, pumice, pumicite,
cinders, clay, and other similar mate-
rials. Such mineral materials include
deposits which, although they have

economic value, are used for agri-
culture, animal husbandry, building,
abrasion, construction, landscaping,

and similar uses. This subpart also ap-

§228.41

plies to other materials which may not
be minerals but are produced using
mining methods, such as peat. The cat-
egories of these materials, including
representative examples, are:

(1) Agricultural supply and animal hus-
bandry materials. This category in-
cludes, but is not limited to, minerals
and vegetative materials used as or for:
Soil conditioners or amendments ap-
plied to physically alter soil properties
such as direct applications to the soil
of carbonate rocks, soil containing
“trace elements’ and peat; animal feed
supplements; and other animal care
products.

(2) Building materials. Except for min-
erals identified as Uncommon Varieties,
this category includes, but is not lim-
ited to, minerals used as or for: Paint
fillers or extenders; flagstone, ashlar,
rubble, mortar, brick, tile, pipe, pot-
tery, earthenware, stoneware, terrazzo,
and other nonstructural components in
floors, walls, roofs, fireplaces, and the
like; and similar building uses.

(3) Abrasive materials. This category
includes, but is not limited to, min-
erals wused for: Filing; scouring;
polishing; sanding; and sandblasting.

(4) Construction materials. This cat-
egory includes, but is not limited to,
minerals such as sand, gravel, clay,
crushed rock and cinders used as or for
fill; borrow; rip-rap; ballast (including
all ballast for railroad use); road base;
road surfacing; concrete aggregate;
clay sealants; and similar construction
uses.

(6) Landscaping materials: This cat-
egory includes, but is not limited to
minerals and peat used as or for: Chips,
granules, sand, pebbles, scoria, cinders,
cobbles, boulders, slabs, and other com-
ponents in retaining walls, walkways,
patios, yards, gardens, and the like;
and similar landscaping uses.

(d) Minerals not covered by this sub-
part. Mineral materials do not include
any mineral used in manufacturing, in-
dustrial processing, or chemical oper-
ations for which no other mineral can
be substituted due to unique properties
giving the particular mineral a distinct
and special value; nor do they include
block pumice which in nature occurs in
pieces having one dimension of two
inches or more which is valuable and
used for some application that requires
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such dimensions. Disposal of minerals
not covered by this subpart is subject
to the terms of the United States Min-
ing Laws, as amended (30 U.S.C. 22 et
seq.), on those portions of the National
Forest System where those laws apply.
Such minerals may include:

(1) Mineral suitable and used as soil
amendment because of a constituent
element other than calcium or magne-
sium carbonate that chemically alters
the soil;

(2) Limestone suitable and used,
without substantial admixtures, for ce-
ment manufacture, metallurgy, pro-
duction of quicklime, sugar refining,
whiting, fillers, paper manufacture,
and desulfurization of stack gases;

(3) Silica suitable and used for glass
manufacture, production of metallic
silicon, flux, and rock wool;

(4) Alumino-gsilicates or clays having
exceptional qualities suitable and used
for production of aluminum, ceramics,
drilling mud, taconite binder, foundry
castings, and other purposes for which
common clays cannot be used;

(5) Gypsum suitable and used for
wallboard, plaster, or cement.

(6) Block pumice which occurs in na-
ture in pieces having one dimension of
two inches or more and which is valu-
able and used for some application that
requires such dimensions; and

(7) Stone recognized through mar-
keting factors for its special and dis-
tinct properties of strength and dura-
bility making it suitable for structural
support and used for that purpose.

(e) Limitations on applicability. (1) The
provisions of paragraphs (c) and (d) of
this section shall not apply to any min-
ing claims for which a Mineral Entry
Final Certificate was issued on or be-
fore January 16, 1991. Nor shall these
provisions apply to any mining claim
located on or before July 23, 1955,
which has satisfied the marketability
test for locatable minerals from on or
before July 23, 1955, until the present
date.

(2) A use which qualifies a mineral as
an uncommon variety under paragraph
(d) overrides classification of that min-
eral as a common variety under para-
graph (c) of this section.

[49 FR 29784, July 24, 1984, as amended at 55
FR 51706, Dec. 17, 1990]
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§228.42 Definitions.

For the purposes of this subject, the
following terms are defined:

Acquired National Forest lands. Na-
tional Forest System lands acquired
under the Weeks Act of March 1, 1911
(36 Stat. 961), and National Forest Sys-
tem lands with Weeks Act status as
provided in the Act of September 2,
1958 (16 U.S.C. b21a).

Authorized officer. Any Forest Service
officer to whom authority for disposal
of mineral materials has been dele-
gated.

Common-use area. Generally, a broad
geographic area from which nonexclu-
sive disposals of mineral materials
available on the surface may be made
to low volume and/or noncommercial
users.

Community site. A site noted on ap-
propriate Forest records and posted on
the ground from which nonexclusive
disposals of mineral materials may be
made to low volume and/or non-
commercial users.

Contract. A signed legal agreement
between the Forest Service and a pur-
chaser of mineral materials, which
specifies (among other things) the con-
ditions of a competitive, negotiated, or
preference right sale of mineral mate-
rials to the purchaser.

Mineral materials. A collective term
used throughout this subpart to de-
scribe petrified wood and common vari-
eties of sand, gravel, stone, pumice,
pumicite, cinders, clay, and other simi-
lar materials. Common varieties do not
include deposits of those materials
which are valuable because of some
property giving them distinct and spe-
cial value, nor do they include ‘‘so-
called ‘block pumice’” which occurs in
nature in pieces having one dimension
of two inches or more and which is val-
uable and used for some application
that requires such dimensions.

Permit. A signed legal document be-
tween the Forest Service and one who
is authorized to remove mineral mate-
rials free of charge, which specifies
(among other things) the conditions of
removal by the permittee.

Preference right negotiated sale. A ne-
gotiated sale which may be awarded in
response to the finding and demonstra-
tion of a suitable deposit of mineral
material on acquired National Forest
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lands as the result of exploratory ac-
tivity conducted under the authority of
a prospecting permit.

Prospecting permit. A written instru-
ment issued by the Forest Service
which authorizes prospecting for a
mineral material deposit on acquired
National Forest lands within specific
areas, under stipulated conditions, and
for a specified period of time.

Single entry source. A source of min-
eral materials which is expected to be
depleted under a single contract or per-
mit or which is reserved for Forest
Service use.

Unpatented mining claim. A lode or
placer mining claim or a millsite lo-
cated under the General Mining Law of
1872, as amended (30 U.S.C. 21-54), for
which a patent under 30 U.S.C. 29 and
regulations of the Department of the
Interior has not been issued.

Withdrawn National Forest lands. Na-
tional Forest System lands segregated
or otherwise withheld from settlement,
sale, location, or entry under some or
all of all of the general land laws (43
U.S.C. 1714).

[49 FR 29784, July 24, 1984, as amended at 55
FR 51706, Dec. 17, 1990]

§228.43 Policy governing disposal.

(a) General. Forest Service policy is
to make mineral materials on National
Forest lands available to the public
and to local, State, and Federal gov-
ernment agencies where reasonable
protection of, or mitigation of effects
on, other resources in assured, and
where removal is not prohibited.

(1) A contract or permit limits proc-
essing of the mineral material onsite
to the first salable product.

(2) Additional onsite processing may
be authorized by a separate permit (36
CFR 251.50).

(3) The authorized officer must en-
sure that an environmental analysis is
conducted for all planned disposals of
mineral materials.

(4) Decisions to authorize the dis-
posal of mineral materials must con-
form to approved land and resource
management plans (36 CFR 219.22).

(b) Price. Mineral materials may not
be sold for less than the appraised
value. The authorized officer may as-
sess a fee to cover costs of issuing and
administering a contract or permit.

§228.44

(c) Conservation. Adequate measures
must be taken to protect, and mini-
mize damage to the environment. Min-
eral materials may be disposed of only
if the authorized officer determines
that the disposal is not detrimental to
the public interest.

(d) Ownership. Title to the mineral
materials vests in the purchaser or per-
mittee immediately before excavation,
subject to the provisions of §§228.47
through 228.56 and other provisions of
the contract or permit. Title to exca-
vated material not removed within the
time provided revests in the United
States.

(e) Decisions. All decisions as to
whether or not to grant disposals pro-
posed under this subpart shall be made
in writing by the authorized officer.
Such decisions must specify their fac-
tual and legal basis.

(f) Option for mining claimants. All
mining claimants holding mining
claims which are located for a mineral
classified in accordance with this sub-
part as a mineral material have the op-
tion of maintaining that the mineral is
locatable and filing for patent. All
mining claimants holding mining
claims located in good faith on or be-
fore January 16, 1991, for a mineral
classified in accordance with this sub-
part as a mineral material may accept
the classification and, if appropriate,
receive a sale by negotiated contract
for that mineral material under 36 CFR
228.57(b)(2) of this subpart.

[49 FR 29784, July 24, 1984, as amended at 55
FR 51706, Dec. 17, 1990]

§228.44 Disposal on existing Federal
leased areas.

Mineral material contracts or per-
mits may be issued within existing
areas leased or under permit under the
1920 Mineral Leasing Act, as amended
(30 U.S.C. 181-187); section 402 of Reor-
ganization Plan No. 3 of 1946 (6 U.S.C.
Appendix); the 1947 Mineral Leasing
Act for Acquired Lands, as amended (30
U.S.C. 351 et seq.); and the 1970 Geo-
thermal Steam Act (30 U.S.C. 1001-
1025), provided that it has been deter-
mined that removal will neither endan-
ger nor unreasonably interfere with
lease operations, and provided further
that the lease terms do not prohibit
disposal.
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§228.45 Qualifications of applicants.

The authorized officer may require
applicants for prospecting permits, ne-
gotiated contracts, or free-use permits
or bidders for the sale of mineral mate-
rials to furnish information necessary
to determine their ability to perform
the obligations of the contract or per-
mit.

§228.46 Application of other laws and
regulations.

All mining operations for removal of
mineral materials from National For-
est lands must meet or exceed applica-
ble Federal standards for the protec-
tion of public safety, health, and the
environment, and must also meet or
exceed State and local standards for
the protection of public safety, health,
and the environment, to the extent
that such standards are not in conflict
with Federal purposes and functions.

GENERAL PROVISIONS

§228.47 General terms and conditions
of contracts and permits.

(a) Disposal of designated mineral mate-
rials. Only those specified mineral ma-
terials found within the area des-
ignated in the contract or permit may
be extracted and removed.

(b) Unauthoriced removal (trespass) of
mineral materials. The removal of min-
eral materials from National Forest
lands, except when authorized in ac-
cordance with applicable law and regu-
lations of the Department of Agri-
culture, is prohibited (36 CFR 261.9).

(c) Conservation. Mineral material
contracts and permits must contain
provisions to ensure the efficient re-
moval and conservation of the mineral
material.

(d) Improvements. Contracts and per-
mits must contain provisions for re-
moval or Government retention of im-
provements.

(e) Use of existing National Forest de-
velopment roads. The authorized officer
may require purchasers and permittees
to obtain appropriate road-use permits,
make deposits for or perform their
commensurate share of road mainte-
nance, and comply with road-use rules
contained in 36 CFR part 212, depending
upon their planned extent of road use.
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(f) Reclamation. Requirements for rec-
lamation of areas disturbed by mineral
material operations must be included
in contracts and permits, except for
disposals from community sites and
common-use areas.

§228.48 Appraisal and measurement.

(a) Appraisal. All mineral materials
for sale must be appraised to determine
fair market value. Appraisals must be
based on knowledge of the extent of the
deposit, quality of material, and eco-
nomic value. A sale must not be made
at less than the appraised value which
may be expressed as either price per
cubic yard or weight equivalent. In all
cases the units of measurement must
correspond to the units used in the ap-
praisal. The authorized officer must es-
timate and record the amount and
value of minerals to be disposed of by
free-use permit.

(b) Measurement. The amount of min-
eral material actually removed may be
measured by volume, weight, truck
tally, by combination of these meth-
ods, or by such other form of measure-
ment as the authorized officer deter-
mines to be appropriate and in the pub-
lic interest.

§228.49 Reappraisal.

If an extension of time is granted as
provided in §228.53(b), the authorized
officer must reappraise or reestimate
the mineral materials covered by the
contract or permit and which remain
unexcavated at the time of extension.
The recalculated unit value becomes
the new unit value for the remaining
unexcavated material; excavated and
stockpiled material is not subject to
reappraisal.

§228.50 Production records.

At least annually, the purchaser or
permittee must furnish a record of the
volume extracted, in cubic yards or
weight equivalent, to the authorized
officer. The units of measurement must
correspond to the units used in the ap-
praisal or estimate.

§228.51 Bonding.

(a) Bond requirements. Before oper-
ations may begin under any contract
or permit, a bond must be furnished to
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the authorized officer to ensure per-
formance of payment (as necessary),
reclamation, and other conditions of
the contract or permit, except as noted
in paragraphs (a) (1) and (3) of this sec-
tion, where the authorized officer may
waive such bonding. If an extension of
time is granted as provided in
§228.53(b), the bond requirements must
be recalculated and changed accord-
ingly.

(1) For advance payment contracts for
10,000 cubic yards or more in volume
(or weight equivalent), a bond of not
less than 10 percent of the total con-
tract price or the value of the esti-
mated annual production (whichever is
less), plus the reclamation cost for the
area covered by annual mining, is re-
quired. When the total volume is less
than 10,000 cubic yards, bond require-
ments, if any, are at the discretion of
the authorized officer.

(2) For any deferred payment contract,
a bond equaling the value of the esti-
mated annual production plus the rec-
lamation cost for the area covered by
annual mining is required.

(3) For free use, the authorized officer
may require a reclamation bond which
must be sufficient to cover the cost of
reclamation of the anticipated annual
work.

(b) Types of bonding. A bond must be
one of the following:

(1) A bond of a corporate surety
shown on the latest approved list
issued by the U.S. Treasury Depart-
ment and executed on an approved
standard form;

(2) A cash bond;

(3) Negotiable
United States;

(4) An irrevocable letter of credit ac-
ceptable to the Forest Service;

(5) A performance bond required by
other Forest Service contracts or per-
mits, provided the bond covers the per-
formance and reclamation require-
ments related to the removal of min-
eral material from a designated pit or
area for use in the performance of the
contract or permit; or

(6) Any other types of bond specified
in the Forest Service Manual.

securities of the

§228.52 Assignments.

(a) Limitations. A purchaser or per-
mittee may not assign the contract or

§228.53

permit, or any interest therein, with-
out the written approval of the author-
ized officer.

(b) Requirements of assignee. The au-
thorized officer will not approve any
proposed assignment involving con-
tract or permit performance unless the
assignee:

(1) Submits information necessary to
assure the authorized officer of the as-
signee’s ability to meet the same re-
quirements as the original purchaser or
permittee (assignor); and

(2) Furnishes a bond or obtains a
commitment from the previous surety
to be bound by the assignment when
approved.

(c) Rights and obligations. Once the
authorized officer approves an assign-
ment, the assignee is entitled to all the
rights and is subject to all of the obli-
gations under the contract or permit,
and the original purchaser or permittee
may be released from any further
responsiblity under the contract or
permit.

§228.53 Term.

(a) Time allowed. Except as provided
in §228.61(f), §228.62(b), and elsewhere in
this paragraph, a contract or permit
may not exceed 1 year from the effec-
tive date of the contract or permit un-
less a written extension is obtained.
For those mineral materials sold under
a duration of production contract or
under a contract for the sale of all min-
eral material within a specified area,
or under a construction contract where
removal cannot reasonably take place
before completion of other work under
the same contract, the authorized offi-
cer will establish a reasonable time pe-
riod for removal.

(b) Extension of time. If it is shown
that a delay in removal was due to
causes beyond the control of the pur-
chaser or permittee, the authorized of-
ficer may grant an extension, not to
exceed 1 year, upon written request.
Written requests for extensions of con-
tracts must be received between 30 and
90 days before the expiration date of
the contract. Written requests for ex-
tensions of permits must be received
between 15 and 90 days before the per-
mit expiration date. The authorized of-
ficer may grant a total of two exten-
sions for contracts and permits.
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§228.54 Single entry sales or permits.

The purchaser or permittee is re-
quired to reclaim a single entry source
in accordance with an approved oper-
ating plan which describes operating
procedures and reclamation measures,
unless the requirement is waived by
the authorized officer.

§228.55 Cancellation or suspension.

The authorized officer may cancel or
suspend a contract, permit, or
prospecting permit if the purchaser or
permittee fails to comply with its
terms and conditions. If the noncompli-
ance is unnecessarily or unreasonably
causing injury, loss, or damage to sur-
face resources, the authorized officer
may cancel or suspend the contract,
permit, or prospecting permit imme-
diately. In cases where noncompliance
is of a less serious nature, the author-
ized officer may cancel or suspend a
contract, permit, or prospecting permit
if such noncompliance continues for 30
days after service of written notice by
the authorized officer. If the non-
compliance is not corrected, the au-
thorized officer may attach the bond to
ensure compliance with the provisions
of the contract, permit, or prospecting
permit.

§228.56 Operating plans.

Any surface-disturbing operation
under a contract, permit, or
prospecting permit is subject to prior
approval by the authorized officer of an
operating plan and to reasonable condi-
tions as may be required to ensure
proper protection of the environment
and improvements, including timely
reclamation of disturbed lands. Signifi-
cant changes to operations require
prior approval of an amended operating
plan. The operating plan must include,
as a minimum, a map and explanation
of the nature of the access, anticipated
activity, surface disturbance, and in-
tended reclamation including removal
or retention of structures and facili-
ties. Operating plans must be sub-
mitted by the purchaser, permittee, or
prospecting permittee, except as noted
in §228.64(b).
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TYPES AND METHODS OF DISPOSAL

§228.57 Types of disposal.

Except as provided in §228.41(b), dis-
posal of mineral materials may be
made by:

(a) Competitive sale to the highest
qualified bidder after formal adver-
tising and other appropriate public no-
tice;

(b) Sale by negotiated contract. (1) For
removal of materials to be used in con-
nection with a public works improve-
ment program on behalf of a Federal,
State, or local government agency if
the public exigency will not permit
delays incident to advertising, or

(2) For the removal of mineral mate-
rials for which it is impracticable to
obtain competition;

(c) Preference right nmegotiated sale to
the holder of a Forest Service-issued
prospecting permit under which a suit-
able mineral material deposit has been
demonstrated on acquired National
Forest lands;

(d) Free use when a permit is issued
to any nonprofit association, corpora-
tion, individual, or others listed in
§228.62(d), for other than commercial
purposes, resale, or barter, or to any
Federal, State, county, local unit, sub-
division, municipality, or county road
district for use in public projects; or

(e) Forest Service force account or by
contract where the material is to be
used to carry out various Forest Serv-
ice programs involving construction
and maintenance of physical improve-
ments.

§228.58 Competitive sales.

(a) Invitation for bid. Sales must be
conducted as described below after in-
viting competitive bids through publi-
cation and posting. The authorized offi-
cer may not offer a competitive sale
unless there is a right-of-way or other
access to the sale area which is avail-
able to anyone qualified to bid.

(b) Advertising—(1) Sales over 25,000
cubic yards. Mineral material sales of-
fered by competitive bidding and which
exceed 25,000 cubic yards must be ad-
vertised on the same day once a week
for two consecutive weeks in a news-
paper of general circulation in the area
where the material is located, and in a
trade or industrial newspaper when
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considered appropriate. Notice of the
sale must be posted in a conspicuous
place in the office where bids are to be
submitted. In addition, the authorized
officer may send the advertisement di-
rectly to known interested persons.
Bids may be received but not evaluated
before the end of the advertising pe-
riod, which may be extended at the dis-
cretion of the authorized officer.

(2) Content of advertising. The adver-
tisement of sale must specify the loca-
tion by legal description of the tract or
tracts or by any other means identify
the location of the mineral material
deposit being offered, the kind of mate-
rial, estimated quantities, the unit of
measurement, appraised price (which
sets the minimum acceptable bid),
time and place for receiving and open-
ing of bids, minimum deposit required,
major special constraints due to envi-
ronmental considerations, available ac-
cess, maintenance required over haul
routes, traffic controls, required use
permits, required qualifications of bid-
ders, the method of bidding, bonding
requirement, notice of the right to re-
ject any or all bids, the office where a
copy of the contract and additional in-
formation may be obtained, and addi-
tional information the authorized offi-
cer deems necessary.

(3) Advertising smaller sales. Advertise-
ment of mineral materials amounting
to 25,000 cubic yards in volume (or
weight equivalent) or less must be pub-
lished and/or posted. The methods of
advertisement are at the discretion of
the authorized officer.

(c) Conduct of sales. (1) Bidding at
competitive sales may be conducted by
the submission of written sealed bids,
oral bids, or a combination of both as
directed by the authorized officer. In
the event of a tie in high sealed bids,
the highest bidder will be determined
by oral auction among those tied bid-
ders; when no oral bid is higher that
the sealed bids, the selected bidder will
be determined by Ilot, the purchase
price being the amount of the tied bid.
For all oral auctions, including those
used to break sealed-bid ties, the high
bidder must confirm the bid in writing
immediately upon being declared the
high bidder. The authorized officer
must mail notification of the bidding
results to all bidders within 10 days.

§228.58

(2) The authorized officer may re-
quire bidders to furnish evidence of
qualification at the time of award or, if
such evidence has already been fur-
nished and is still valid, make appro-
priate reference to the record con-
taining it.

(3) When it is in the interest of the
United States to do so, the authorized
officer may reject any or all bids.

(d) Bid deposits and award of contract.
Sealed bids must be accompanied by a
deposit. For mineral materials offered
at oral auction, bidders must make the
deposit before opening of the bidding.

(1) Bid deposits must be equal to 10
percent of the appraised value but not
less than $100.00.

(2) Bid deposits must be in the form
of cash, money order, bank drafts,
cashier’s or certified checks made pay-
able to the Forest Service, or bonds ac-
ceptable to the Forest Service
(§228.51(b)).

(3) Upon conclusion of the bidding,
the authorized officer will return the
deposits of all unsuccessful bidders.
The successful bidder’s deposit will be
applied toward the purchase price. If
the contract is not awarded to the high
bidder due to an inability to perform
the obligations of the contract, the de-
posit, less expenses and damages in-
curred by the United States, may be re-
turned. The return of a deposit does
not prejudice any other rights or rem-
edies of the United States. The con-
tract may be offered and awarded to
the next successive qualified high bid-
der, or, at the discretion of the author-
ized officer, the sale may be either re-
advertised or negotiated if it is deter-
mined that a competitive sale is im-
practicable.

(4) Within 30 days after receipt of the
contract, the successful bidder must
sign and return the contract, together
with any required bond, unless the au-
thorized officer has granted an exten-
sion for an additional 30 days. The bid-
der must apply for the extension in
writing within the first 30-day period.
If the successful bidder fails to return
the contract within the first 30-day pe-
riod or within an approved extension,
the bid deposit, less the costs of re-
advertising and damages, may be re-
turned without prejudice to any other
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rights or remedies of the TUnited
States.

(5) All sales must be processed on
Forest Service-approved contract
forms. The authorized officer may add
provisions to the contract to cover con-
ditions peculiar to the sale area. Such
additional provisions must be made
available for inspection by prospective

bidders during the advertising period.

§228.59 Negotiated or noncompetitive
sales.

(a) Volume limitations. When it is de-
termined by the authorized officer to
be in the public interest and when it is
impracticable to obtain competition,
mineral materials not exceeding 100,000
cubic yards in volume (or weight equiv-
alent) may be sold in any one sale at
not less than the appraised value, with-
out advertising or calling for bids, ex-
cept as provided in paragraphs (b) and
(c) of this section. The authorized offi-
cer may not approve noncompetitive
sales that exceed the total of 200,000
cubic yards (or weight equivalent)
made in any one State for the benefit
of any applicant in any period of 12
consecutive months.

(b) Government programs. In connec-
tion with a public works improvement
project on behalf of a Federal, State, or
local governmental agency, the author-
ized officer may sell to an applicant, at
not less than the appraised value, with-
out advertising or calling for bids, a
volume of mineral materials not to ex-
ceed 200,000 cubic yards (or weight
equivalent) when the public exigency
will not permit delays incident to ad-
vertising (30 U.S.C. 602).

(c) Appropriation for highway purposes.
For interstate and/or Federal aid high-
ways, the Secretary of Transportation
may appropriate any volume in accord-
ance with 23 U.S.C. 107 and 317.

(d) Use in development of Federal min-
eral leases. When it is determined to be
impracticable to obtain competition
and the mineral materials are to be
used in connection with the develop-
ment of mineral leases issued by the
United States (§228.44), the authorized
officer may sell to a leaseholder a vol-
ume of mineral material not to exceed
200,000 cubic yards (or weight equiva-
lent) in one State in any period of 12
consecutive months. No charge will be
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made for materials which must be
moved in the process of extracting the
mineral under lease, as long as the ma-
terials remain stockpiled within the
boundaries of the leased area.

(e) Exceptions. (1) The Chief of the
Forest Service may authorize the non-
competitive sale of mineral materials
in excess of the volume limitations in
paragraphs (a), (b), and (d) of this sec-
tion when necessary to:

(i) Respond to an emergency affect-
ing public health, safety or property;

(ii) Prevent the curtailment of oper-
ations conducted under the TUnited
States mining laws of May 10, 1872, as
amended (30 U.S.C. 22 et seq.) which
generate large volumes of mineral ma-
terials as a by-product; or

(iii) Respond to a critical public need
for the prompt development of a min-
eral lease issued by the United States
or a mining claim located under the
United States mining laws of May 10,
1872, as amended (30 U.S.C. 22 et seq.).

(2) Any noncompetitive sale of min-
eral materials in excess of the volume
limitations in paragraphs (a), (b), and
(d) shall be subject to such restrictions
as the Chief of the Forest Service de-
termines to be in the public interest.

(3) Nothing in this paragraph shall
otherwise alter the requirements of
paragraphs (a) through (d) of this sec-
tion.

[49 FR 29784, July 24, 1984, as amended at 52
FR 10565, Apr. 2, 1987; 53 FR 43691, Oct. 28,
1988]

§228.60 Prospecting permits.

(a) Right conferred. On acquired Na-
tional Forest lands, prospecting per-
mits may be issued which grant the
permittee the exclusive right to ex-
plore for and to demonstrate the exist-
ence of a suitable mineral material de-
posit when existing information is in-
sufficient. After the demonstration of a
suitable deposit and confirmation of
this by the authorized officer, the per-
mittee will have a preference right to
apply for a negotiated sale.

(b) Limitations. Mineral material may
be removed from lands under a
prospecting permit only to the extent
necessary for testing and analysis or
for the demonstration of the existence
of a suitable deposit.
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(c) Environmental analysis.
Prospecting permits will be issued only
after submission by applicant and ap-
proval by the authorized officer of a de-
tailed operating plan. The authorized
officer may require a bond in accord-
ance with §228.51. The authorized offi-
cer must ensure compliance with the
National Environmental Policy Act (42
U.S.C. 4321 et seq.).

(d) Acreage and permit limitations. A
prospecting permit may not cover more
than 640 acres. No individual or group
may have an interest at any one time
in more than three prospecting permits
on Forest Service lands administered
by one Forest Supervisor.

(e) Duration and extension of permits.
Prospecting permits may be issued for
a period not to exceed 24 months, but
they may be extended once for up to an
additional 24 months if necessary to
complete prospecting. Any application
for extension must be submitted no
later than 30 days before the expiration
of the permit. The application for ex-
tension must provide evidence of dili-
gence and state the reasons why addi-
tional time is considered necessary to
complete prospecting work.

(f) Refusal to extend permits. The au-
thorized officer may reject applications
for extension of prospecting permits for
the following reasons:

(1) Failure to perform. Failure of the
permittee to perform prospecting or
exploration work without adequate jus-
tification may result in the denial of
an extension; or

(2) Failure to apply. If an application
for extension is not submitted within
the specified period, the permit may
expire without notice to the permittee.

(3) Public interest. If the authorized
officer determines that an extension
may not be in the public interest, the
application may be rejected.

§228.61 Preference right negotiated
sales.

(a) Qualification for sale. When apply-
ing for a preference right negotiated
sale, the permittee must demonstrate
to the satisfaction of the authorized of-
ficer that a suitable deposit of mineral
material has been discovered within
the area covered by the prospecting
permit. Information concerning trade
secrets and financial matters sub-

§228.61

mitted by the permittee and identified
as confidential will not be available for
public examination except as otherwise
agreed upon by the permittee.

(b) Application for sale. The applica-
tion must be submitted to the District
Ranger’s office on or before the expira-
tion date of the prospecting permit or
its extension. The authorized officer
may grant 30 additional days for sub-
mitting the application if requested in
writing by the permittee before expira-
tion of the prospecting permit or its
extension.

(c) Terms and conditions of contract.
The terms and conditions will be evalu-
ated on an individual case basis. Only
those mineral materials specified in
the contract may be removed by the
purchaser. Before a preference right ne-
gotiated contract is awarded, the au-
thorized officer must ensure that an
environmental analysis is conducted.
All contracts are subject to the condi-
tions under §§228.47 through 228.56.

(d) Acreage limitations. The authorized
officer will determine the amount of
acreage in the preference right nego-
tiated sale based on a presentation of
the permittee’s needs. The maximum
acreage allowable to any individual or
group must not exceed 320 acres on Na-
tional Forest lands administered by
one Forest Supervisor. The allowable
acreage may be in one or more units
which are not necessarily contiguous.

(e) Volume limitations. Preference
right negotiated sales are exempt from
volume limitations.

(f) Contract time allowable. A contract
or a renewal must not exceed 5 years;
however, the purchaser may have re-
newal options at the end of each con-
tract or renewal period. The authorized
officer may renew a contract if it is de-
termined that the renewal is not detri-
mental to the public interest and that
the purchaser has demonstrated dili-
gence in conducting operations. The
authorized officer may cancel the con-
tract, or the purchaser may forfeit the
contract, if no substantial commercial
production occurs during any contin-
uous 2-year period after the award of
the contract or if the contract terms
and conditions are breached. However,
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if a delay is caused by conditions be-
yond the purchaser’s control, the au-
thorized officer may grant an extension
equal to the lost time.

(g) Contract renewal reappraisal. At
the time of contract renewal, the au-
thorized officer will reappraise the
mineral material deposit in accordance
with §228.49.

§ 228.62

(a) Application. An application for a
free-use permit must be made with the
appropriate District Ranger’s office.

(b) Term. Permits may be issued for
periods not to exceed 1 year and will
terminate on the expiration date un-
less extended by the authorized officer
as in §228.53(b). However, the author-
ized officer may issue permits to any
local, State, Federal, or Territorial
agency, unit or subdivision, including
municipalities and county road dis-
tricts, for periods up to 10 years.

(c) Removal by agent. A free-use per-
mittee may extract the mineral mate-
rials through a designated agent pro-
vided that the conditions of the permit
are not violated. No part of the mate-
rial may be used as payment for the
services of an agent in obtaining or
processing the material. A permit may
be issued in the name of a designated
agent for those entities listed in
§228.62(d)(1), at the discretion of the
authorized officer, provided there is
binding agreement in which the entity
retains responsibility for ensuring
compliance with the conditions of the
permit.

(d) Conditions. Free-use permits may
be issued for mineral materials to set-
tlers, miners, residents, and pros-
pectors for uses other than commercial
purposes, resale, or barter (16 U.S.C.
477). Free-use permits may be issued to
local, State, Federal, or Territorial
agencies, units, or subdivisions, includ-
ing municipalities, or any association
or corporation not organized for profit,
for other than commercial or indus-
trial purposes or resale (30 U.S.C. 601).
Free-use permits may not be issued
when, in the judgment of the author-
ized officer, the applicant owns or con-
trols an adequate supply of mineral
material in the area of demand. The
free-use permit, issued on a Forest
Service-approved form, must include

Free use.
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the basis for the free-use as well as the
provisions governing the selection, re-
moval, and use of the mineral mate-
rials. No mineral material may be re-
moved until the permit is issued. The
permittee must notify the authorized
officer upon completion of mineral ma-
terial removal. The permittee must
complete the reclamation prescribed in
the operating plan (§228.56).

(1) A free-use permit may be issued to
any local, State, Federal, or Territorial
agency, unit, or subdivision, including
municipalities and county road dis-
tricts, without limitation on the num-
ber of permits or on the value of the
mineral materials to be extracted or
removed.

(2) A free-use permit issued to a non-
profit association, corporation, or indi-
vidual may not provide for the removal
of mineral materials having a volume
exceeding 5,000 cubic yards (or weight
equivalent) during any period of 12 con-
secutive months.

(e) Petrified wood. A free-use permit
may be issued to amateur collectors
and scientists to take limited quan-
tities of petrified wood for personal
use. The material taken may not be
bartered or sold. Free-use areas may be
designated within which a permit may
not be required. Removal of material
from such areas must be in accord with
rules issued by the authorized officer
and posted on the area. Such rules
must also be posted in the District
Ranger’s and Forest Supervisor’s of-
fices and be available upon request.
The rules may vary by area depending
on the quantity, quality, and accessi-
bility of the material and the demand
for it.

§228.63 Removal under terms of a tim-
ber sale or other Forest Service
contract.

In carrying out programs such as
timber sales that involve construction
and maintenance of various physical
improvements, the Forest Service may
specify that mineral materials be
mined, manufactured, and/or processed
for incorporation into the improve-
ment. Where the mineral material is
located on National Forest lands and is
designated in the contract calling for
its use, no permit is required as long as
an operating plan as described in
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§228.56 is required by the contract pro-
visions. Title to any excavated mate-
rial in excess of that needed to fulfill
contract requirements revests in the
United States without reimbursement
to the contract holder or to agents or
representatives of the contract holder.
Such excess material may be disposed
of under §§228.58, 228.59, or 228.62.

§228.64 Community sites and common-
use areas.

(a) Designation. Nonexclusive dis-
posals may be made from the same de-
posit or areas designated by the au-
thorized officer; the designation of
such an area and any reclamation re-
quirements must be based on an envi-
ronmental analysis.

(b) Pit plans. The Forest Service must
prepare operating plans (§228.56) for the
efficient removal of the material and
for appropriate reclamation of commu-
nity sites and common-use areas.

(c) Reclamation. The Forest Service is
responsible for reclamation of commu-
nity sites and common-use areas.

§228.65

(a) Conditions. Mineral materials may
not be removed from the sale area until
all conditions of payment in the con-
tract have been met.

(b) Advance payment. (1) For nego-
tiated and competitive sales the full
amount may be paid before removal is
begun under the contract or by install-
ment at the discretion of the author-
ized officer. Installment payments
must be based on the estimated re-
moval rate specified in the operating
plan and must be, as a minimum, the
value of 1 month’s removal. The first
installment must be paid before re-
moval operations are begun; remaining
installments must be paid in advance
of removal of the remaining materials
as billed by the authorized officer. The
total amount of the purchase price
must be paid at least 60 days before the
expiration date of the contract.

(2) All advance payment contracts
must provide for reappraisal of the
mineral material at the time of con-
tract renewal or extension.

(3) Minimum annual production must
be sufficient to return a payment to
the United States equal to the first in-
stallment. In lieu of minimum produc-

Payment for sales.

§228.66

tion, there must be an annual payment
in the amount of the first installment
which will not be credited to future
years’ production. Payments for or in
lieu of minimum annual production
must be received by the authorized of-
ficer on or before the anniversary of
the effective date of the contract.

(4) If the purchaser fails to make pay-
ments when due, the contract will be
considered breached, the authorized of-
ficer will cancel the contract, and all
previous payments will be forfeited
without prejudice to any other rights
and remedies of the United States.

(5) In order to determine payment
amount, the purchaser must make a re-
port of operations. The report must in-
clude the amount of mineral material
removed, which must be verified by the
authorized officer.

(c) Deferred payments. The authorized
officer may approve deferred payments
for sales.

(1) The purchaser may make pay-
ments monthly or quarterly which
must be based on the in-place value
(volume or weight equivalent) of mate-
rial removed during the contract pe-
riod. The units of measurement must
correspond to the units used in the ap-
praisal. The purchaser must make all
payments before contract renewal.

(2) The purchaser must deliver a bond
which conforms to the provisions of
§228.51(a)(2) to the authorized officer
before operations are begun under the
contract.

[49 FR 29784, July 24, 1984, as amended at 78
FR 33724, June 5, 2013]

§228.66 Refunds.

Upon termination of any contract,
payments in excess of $10 may be re-
funded, less the costs incurred by the
United States, under any of the fol-
lowing conditions:

(a) Payment in excess of value. If the
total payment exceeds the value of the
mineral material removed, unless it is
the minimum annual payment in lieu
of production;

(b) Insufficiency of material. If insuffi-
cient mineral material existed in the
sale area to provide the quantity of
material estimated to have been avail-
able;

(c) Cancellation. (1) If the contract is
cancelled by the authorized officer for
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reasons which are beyond the pur-
chaser’s control; or

(2) If the contract is cancelled by mu-
tual agreement. This refund provision
is not a warranty that a specific quan-
tity of material exists in the sale area.

[49 FR 29784, July 24, 1984, as amended at 78
FR 33724, June 5, 2013]

§228.67 Information
quirements.

(a) The following sections of this sub-
part contain information collection re-
quirements as defined in the Paper-
work Reduction Act of 1980 (6 CFR part
1320): §228.45, Qualifications of appli-
cants; §228.51, Bonding; §228.52(b)(1),
Requirements of assignee; §228.53(b),
Extension of time; §228.56, Operating
plans; §228.57(c), Conduct of sales;
§228.60, Prospecting permits; §228.61,
Preference right negotiated sales; and
§228.62, Free use. These requirements
have been approved by the Office of
Management and Budget and assigned
clearance number 0596-0081.

(b) The public reporting burden for
this collection of information is esti-
mated to vary from a few minutes to
many hours per individual response,
with an average of 2 hours per indi-
vidual response, including time for re-
viewing instructions, searching exist-
ing data sources, gathering and main-
taining the data needed, and com-
pleting and reviewing the collection of
information. Send comments regarding
the burden estimate or any other as-
pect of this collection of information,
including suggestions for reducing this
burden, to Chief (2800), Forest Service,
USDA, P.O. Box 96090, Washington, DC
20090-6090 and to the Office of Informa-
tion and Regulatory Affairs, Office of
Management and Budget, Washington,
DC 20503.

[65 FR 51706, Dec. 17, 1990]

collection re-

Subpart D—Miscellaneous
Minerals Provisions

§228.80 Operations within Misty
Fjords and Admiralty Island Na-
tional Monuments, Alaska.

(a) Mineral activities on valid mining
claims in the Misty Fjords and Admi-
ralty Island National Monuments must
be conducted in accordance with regu-
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lations in subpart A of this part and
with the provisions of this section.

(b) Prior to approving a plan of oper-
ations, the authorized officer must con-
sider:

(1) The resources of ecological, cul-
tural, geological, historical, pre-
historical, and scientific interest likely
to be affected by the proposed oper-
ations, including access; and

(2) The potential adverse impacts on
the identified resource values resulting
from the proposed operations.

(c) A plan of operations will be ap-
proved if, in the judgment of the au-
thorized officer, proposed operations
are compatible, to the maximum ex-
tent feasible, with the protection of the
resource values identified pursuant to
paragraph (b)(1) of this section.

(1) The authorized officer will deem
operations to be compatible if the plan
of operations includes all feasible
measures which are necessary to pre-
vent or minimize potential adverse im-
pacts on the resource values identified
pursuant to paragraph (b)(1) of this sec-
tion and if the operations are con-
ducted in accordance with the plan.

(2) In evaluating the feasibility of
mitigating measures, the authorized
officer shall, at a minimum, consider
the following:

(i) The effectiveness and practicality
of measures utilizing the best available
technology for preventing or mini-
mizing adverse impacts on the resource
values identified pursuant to paragraph
(b)(1) of this section; and

(ii) The long- and short-term costs to
the operator of utilizing such measures
and the effect of these costs on the
long- and short-term economic viabil-
ity of the operations.

(3) The authorized officer shall not
require implementation of mitigating
measures which would prevent the
evaluation or development of any valid
claim for which operations are pro-
posed.

(d) In accordance with the procedures
described in subpart A and paragraphs
(c)(1) through (c)(3) of this section, the
authorized officer may approve modi-
fications of an existing plan of oper-
ations:

(1) If, in the judgment of the author-
ized officer, environmental impacts un-
foreseen at the time of approval of the
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existing plan may result in the incom-
patibility of the operations with the
protection of the resource values iden-
tified pursuant to paragraph (b)(1) of
this section; or

(2) Upon request by the operator to
use alternative technology and equip-
ment capable of achieving a level of en-
vironmental protection equivalent to
that to be achieved under the existing
plan of operations.

[61 FR 20827, June 9, 1986]
Subpart E—Oil and Gas Resources

SOURCE: 55 FR 10444, Mar. 21, 1990, unless
otherwise noted.

§228.100 Scope and applicability.

(a) Scope. This subpart sets forth the
rules and procedures by which the For-
est Service of the United States De-
partment of Agriculture will carry out
its statutory responsibilities in the
issuance of Federal oil and gas leases
and management of subsequent oil and
gas operations on National Forest Sys-
tem lands, for approval and modifica-
tion of attendant surface use plans of
operations, for monitoring of surface
disturbing operations on such leases,
and for enforcement of surface use re-
quirements and reclamation standards.

(b) Applicability. The rules of this sub-
part apply to leases on National Forest
System lands and to operations that
are conducted on Federal oil and gas
leases on National Forest System lands
as of April 20, 1990.

(c) Applicability of other rules. Surface
uses associated with o0il and gas
prospecting, development, production,
and reclamation activities, that are
conducted on National Forest System
lands outside a leasehold must receive
prior authorization from the Forest
Service. Such activities are subject to
the regulations set forth elsewhere in
36 CFR chapter II, including but not
limited to the regulations set forth in
36 CFR parts 251, subpart B, and 261.

§228.101 Definitions.

For the purposes of this subpart, the
terms listed in this section have the
following meaning:

Authorized Forest officer. The Forest
Service employee delegated the author-

§228.101

ity to perform a duty described in
these rules. Generally, a Regional For-
ester, Forest Supervisor, District
Ranger, or Minerals Staff Officer, de-
pending on the scope and level of the
duty to be performed.

Compliance Officer. The Deputy Chief,
or the Associate Deputy Chiefs, Na-
tional Forest System or the line officer
designated to act in the absence of the
Deputy Chief.

Leasehold. The area described in a
Federal oil and gas lease,
communitized, or unitized area.

Lessee. A person or entity holding
record title in a lease issued by the
United States.
