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§21.7 Hearings.

(a) At the request of a party or on its
own initiative, GAO may conduct a
hearing in connection with a protest.
The request shall set forth the reasons
why a hearing is needed to resolve the
protest.

(b) Prior to the hearing, GAO may
hold a pre-hearing conference to dis-
cuss and resolve matters such as the
procedures to be followed, the issues to
be considered, and the witnesses who
will testify.

(c) Hearings generally will be con-
ducted as soon as practicable after re-
ceipt by the parties of the agency re-
port and relevant documents. Although
hearings ordinarily will be conducted
at GAO in Washington, DC, hearings
may, at the discretion of GAO, be con-
ducted at other locations, or by tele-
phone or other electronic means.

(d) All parties participating in the
protest shall be invited to attend the
hearing. Others may be permitted to
attend as observers and may partici-
pate as allowed by GAO’s hearing offi-
cial. In order to prevent the improper
disclosure of protected information at
the hearing, GAO’s hearing official
may restrict attendance during all or
part of the proceeding.

(e) Hearings shall normally be re-
corded and/or transcribed. If a record-
ing and/or transcript is made, any
party may obtain copies at its own ex-
pense.

(f) If a witness whose attendance has
been requested by GAO fails to attend
the hearing or fails to answer a rel-
evant question, GAO may draw an in-
ference unfavorable to the party for
whom the witness would have testified.

(g) If a hearing is held, each party
shall file comments with GAO within 5
days after the hearing was held or as
specified by GAO. If the protester has
not filed comments by the due date,
GAO shall dismiss the protest.

(h) In post-hearing comments, the
parties should reference all testimony
and admissions in the hearing record
that they consider relevant, providing
specific citations to the testimony and
admissions referenced.

[61 FR 39042, July 26, 1996, as amended at 67
FR 79836, Dec. 31, 2002]
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§21.8 Remedies.

(a) If GAO determines that a solicita-
tion, cancellation of a solicitation, ter-
mination of a contract, proposed
award, or award does not comply with
statute or regulation, it shall rec-
ommend that the agency implement
any combination of the following rem-
edies:

(1) Refrain from exercising options
under the contract;

(2) Terminate the contract;

(3) Recompete the contract;

(4) Issue a new solicitation;

(5) Award a contract consistent with
statute and regulation; or

(6) Such other recommendation(s) as
GAO determines necessary to promote
compliance.

(b) In determining the appropriate
recommendation(s), GAO shall, except
as specified in paragraph (c) of this sec-
tion, consider all circumstances sur-
rounding the procurement or proposed
procurement including the seriousness
of the procurement deficiency, the de-
gree of prejudice to other parties or to
the integrity of the competitive pro-
curement system, the good faith of the
parties, the extent of performance, the
cost to the government, the urgency of
the procurement, and the impact of the
recommendation(s) on the agency’s
mission.

(c) If the head of the procuring activ-
ity determines that performance of the
contract notwithstanding a pending
protest is in the government’s best in-
terest, GAO shall make its rec-
ommendation(s) under paragraph (a) of
this section without regard to any cost
or disruption from terminating, recom-
peting, or reawarding the contract.

(d) If GAO determines that a solicita-
tion, proposed award, or award does
not comply with statute or regulation,
it may recommend that the agency pay
the protester the costs of:

(1) Filing and pursuing the protest,
including attorneys’ fees and consult-
ant and expert witness fees; and

(2) Bid and proposal preparation.

(e) If the agency decides to take cor-
rective action in response to a protest,
GAO may recommend that the agency
pay the protester the reasonable costs
of filing and pursuing the protest, in-
cluding attorneys’ fees and consultant
and expert witness fees. The protester
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shall file any request that GAO rec-
ommend that costs be paid within 15
days of the date on which the protester
learned (or should have learned, if that
is earlier) that GAO had closed the pro-
test based on the agency’s decision to
take corrective action. The protester
shall furnish a copy of its request to
the agency, which may file a response
within 15 days after receipt of the re-
quest, with a copy furnished to the pro-
tester.

()1) If GAO recommends that the
agency pay the protester the costs of
filing and pursuing the protest and/or
of bid or proposal preparation, the pro-
tester and the agency shall attempt to
reach agreement on the amount of
costs. The protester shall file its claim
for costs, detailing and certifying the
time expended and costs incurred, with
the agency within 60 days after receipt
of GAO’s recommendation that the
agency pay the protester its costs.
Failure to file the claim within that
time may result in forfeiture of the
protester’s right to recover its costs.

(2) The agency shall issue a decision
on the claim for costs as soon as prac-
ticable after the claim is filed. If the
protester and the agency cannot reach
agreement within a reasonable time,
GAO may, upon request of the pro-
tester, recommend the amount of costs
the agency should pay in accordance
with 31 U.S.C. 3554(c). In such cases,
GAO may also recommend that the
agency pay the protester the costs of
pursuing the claim for costs before
GAO.

(3) The agency shall notify GAO
within 60 days after GAO recommends
the amount of costs the agency should
pay the protester of the action taken
by the agency in response to the rec-
ommendation.

[61 FR 39042, July 26, 1996, as amended at 67
FR 79836, Dec. 31, 2002]

§21.9 Time for decision by GAO.

(a) GAO shall issue a decision on a
protest within 100 days after it is filed.

(b) In protests where GAO uses the
express option procedures in §21.10,
GAO shall issue a decision on a protest
within 65 days after it is filed.

(c) GAO, to the maximum extent
practicable, shall resolve a timely sup-
plemental protest adding one or more

26

4 CFR Ch. | (1-1-16 Edition)

new grounds to an existing protest, or
a timely amended protest, within the
time limit established in paragraph (a)
of this section for decision on the ini-
tial protest. If a supplemental or an
amended protest cannot be resolved
within that time limit, GAO may re-
solve the supplemental or amended
protest using the express option proce-
dures in §21.10.

§21.10 Express options, flexible alter-
native procedures, accelerated
schedules, summary decisions, and
status and other conferences.

(a) At the request of a party or on its
own initiative, GAO may decide a pro-
test using an express option.

(b) The express option will be adopted
at the discretion of GAO and only in
those cases suitable for resolution
within 65 days.

(c) Requests for the express option
shall be in writing and received in GAO
not later than 5 days after the protest
or supplemental/amended protest is
filed. GAO will promptly notify the
parties whether the case will be han-
dled using the express option.

(d) When the express option is used,
the following schedule applies instead
of those deadlines in §21.3 and §21.7:

(1) The agency shall file a complete
report with GAO and the parties within
20 days after it receives notice from
GAO that the express option will be
used.

(2) Comments on the agency report
shall be filed with GAO and the other
parties within 5 days after receipt of
the report.

(3) Where circumstances demonstrate
that a case is no longer suitable for
resolution using the express option,
GAO shall establish a new schedule for
submissions by the parties.

(e) GAO, on its own initiative or upon
request by the parties, may use flexible
alternative procedures to promptly and
fairly resolve a protest, including al-
ternative dispute resolution, estab-
lishing an accelerated schedule, and/or
issuing a summary decision.

(f) GAO may conduct status and
other conferences by telephone or in
person with all parties participating in
a protest to promote the expeditious
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