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42.1502 Policy. 

* * * * * 

(j) Past performance evaluations shall in-
clude an assessment of contractor’s labor 
violation information when the contract in-
cludes the clause at 52.222–59, Compliance 
with Labor Laws (Executive Order 13673). 
Using information available to a contracting 
officer, past performance evaluations shall 
consider— 

(1) A contractor’s relevant labor law viola-
tion information, e.g., timely implementa-
tion of remedial measures and compliance 
with those remedial measures (including re-
lated labor compliance agreement(s)); and 

(2) The extent to which the prime con-
tractor addressed labor law violations by its 
subcontractors. 

42.1503 Procedures. 

(a)(1) Agencies shall assign responsi-
bility and management accountability 
for the completeness of past perform-
ance submissions. Agency procedures 
for the past performance evaluation 
system shall— 

(i) Generally provide for input to the 
evaluations from the technical office, 
contracting office, program manage-
ment office and, where appropriate, 
quality assurance and end users of the 
product or service; 

(ii) Identify and assign past perform-
ance evaluation roles and responsibil-
ities to those individuals responsible 
for preparing and reviewing interim 
evaluations, if prepared, and final eval-
uations (e.g., contracting officers, con-
tracting officer representatives, 
project managers, and program man-
agers). Those individuals identified 
may obtain information for the evalua-
tion of performance from the program 
office, administrative contracting of-
fice, audit office, end users of the prod-
uct or service, and any other technical 
or business advisor, as appropriate; and 

(iii) Address management controls 
and appropriate management reviews 
of past performance evaluations, to in-
clude accountability for documenting 
past performance on PPIRS. 

(2) If agency procedures do not speci-
fy the individuals responsible for past 
performance evaluation duties, the 
contracting officer is responsible for 
this function. 

(3) Interim evaluations may be pre-
pared as required, in accordance with 
agency procedures. 

(b)(1) The evaluation should include a 
clear, non-technical description of the 
principal purpose of the contract or 
order. The evaluation should reflect 
how the contractor performed. The 
evaluation should include clear rel-
evant information that accurately de-
picts the contractor’s performance, and 
be based on objective facts supported 
by program and contract or order per-
formance data. The evaluations should 
be tailored to the contract type, size, 
content, and complexity of the con-
tractual requirements. 

(2) Evaluation factors for each assess-
ment shall include, at a minimum, the 
following: 

(i) Technical (quality of product or 
service). 

(ii) Cost control (not applicable for 
firm-fixed-price or fixed-price with eco-
nomic price adjustment arrangements). 

(iii) Schedule/timeliness. 
(iv) Management or business rela-

tions. 
(v) Small business subcontracting (as 

applicable, see Table 42–2). 
(vi) Other (as applicable) (e.g., late or 

nonpayment to subcontractors, traf-
ficking violations, tax delinquency, 
failure to report in accordance with 
contract terms and conditions, defec-
tive cost or pricing data, terminations, 
suspension and debarments). 

(3) Evaluation factors may include 
subfactors. 

(4) Each factor and subfactor used 
shall be evaluated and a supporting 
narrative provided. Each evaluation 
factor, as listed in paragraph (b)(2) of 
this section, shall be rated in accord-
ance with a five scale rating system 
(i.e., exceptional, very good, satisfac-
tory, marginal, and unsatisfactory). 
The ratings and narratives must reflect 
the definitions in the tables 42–1 or 42– 
2 of this section. 

(c)(1) When the contract provides for 
incentive fees, the incentive-fee con-
tract performance evaluation shall be 
entered into CPARS. 

(2) When the contract provides for 
award fee, the award fee-contract per-
formance adjectival rating as described 
in 16.401(e)(3) shall be entered into 
CPARS. 
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(d) Agency evaluations of contractor 
performance, including both negative 
and positive evaluations, prepared 
under this subpart shall be provided to 
the contractor as soon as practicable 
after completion of the evaluation. The 
contractor will receive a CPARS-sys-
tem generated notification when an 
evaluation is ready for comment. Con-
tractors shall be afforded up to 14 cal-
endar days from the date of notifica-
tion of availability of the past perform-
ance evaluation to submit comments, 
rebutting statements, or additional in-
formation. Agencies shall provide for 
review at a level above the contracting 
officer to consider disagreements be-
tween the parties regarding the evalua-
tion. The ultimate conclusion on the 
performance evaluation is a decision of 
the contracting agency. Copies of the 
evaluation, contractor response, and 
review comments, if any, shall be re-
tained as part of the evaluation. These 
evaluations may be used to support fu-
ture award decisions, and should there-
fore be marked ‘‘Source Selection In-
formation’’. Evaluation of Federal 
Prison Industries (FPI) performance 
may be used to support a waiver re-
quest (see 8.604) when FPI is a manda-
tory source in accordance with subpart 
8.6. The completed evaluation shall not 
be released to other than Government 
personnel and the contractor whose 
performance is being evaluated during 
the period the information may be used 
to provide source selection informa-
tion. Disclosure of such information 
could cause harm both to the commer-
cial interest of the Government and to 
the competitive position of the con-
tractor being evaluated as well as im-
pede the efficiency of Government op-
erations. Evaluations used in deter-
mining award or incentive fee pay-
ments may also be used to satisfy the 
requirements of this subpart. A copy of 
the annual or final past performance 
evaluation shall be provided to the con-
tractor as soon as it is finalized. 

(e) Agencies shall require frequent 
evaluation (e.g., monthly, quarterly) of 
agency compliance with the reporting 
requirements in 42.1502, so agencies can 
readily identify delinquent past per-
formance reports and monitor their re-
ports for quality control. 

(f) Agencies shall prepare and submit 
all past performance evaluations elec-
tronically in the CPARS at http:// 
www.cpars.gov. These evaluations, in-
cluding any contractor-submitted in-
formation (with indication whether 
agency review is pending), are auto-
matically transmitted to PPIRS at 
http://www.ppirs.gov not later than 14 
days after the date on which the con-
tractor is notified of the evaluation’s 
availability for comment. The Govern-
ment shall update PPIRS with any 
contractor comments provided after 14 
days, as well as any subsequent agency 
review of comments received. Past per-
formance evaluations for classified 
contracts and special access programs 
shall not be reported in CPARS, but 
will be reported as stated in this sub-
part and in accordance with agency 
procedures. Agencies shall ensure that 
appropriate management and technical 
controls are in place to ensure that 
only authorized personnel have access 
to the data and the information safe-
guarded in accordance with 42.1503(d). 

(g) Agencies shall use the past per-
formance information in PPIRS that is 
within three years (six for construction 
and architect-engineer contracts) of 
the completion of performance of the 
evaluated contract or order, and infor-
mation contained in the Federal 
Awardee Performance and Integrity In-
formation System (FAPIIS), e.g., ter-
minations for default or cause. 

(h) Other contractor performance infor-
mation. (1) Agencies shall ensure infor-
mation is accurately reported in the 
Federal Awardee Performance and In-
tegrity Information System (FAPIIS) 
module of CPARS within 3 calendar 
days after a contracting officer— 

(i) Issues a final determination that a 
contractor has submitted defective 
cost or pricing data; 

(ii) Makes a subsequent change to the 
final determination concerning defec-
tive cost or pricing data pursuant to 
15.407–1(d); 

(iii) Issues a final termination for 
cause or default notice; 

(iv) Makes a subsequent withdrawal 
or a conversion of a termination for de-
fault to a termination for convenience; 
or 

(v) Receives a final determination 
after an administrative proceeding, in 
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accordance with 22.1704(d)(1), that sub-
stantiates an allegation of a violation 
of the trafficking in persons prohibi-
tions in 22.1703(a) and 52.222–50(b). 

(2) The information to be posted in 
accordance with this paragraph (h) is 
information relating to contractor per-
formance, but does not constitute a 
‘‘past performance review,’’ which 
would be exempted from public avail-
ability in accordance with section 3010 
of the Supplemental Appropriations 
Act, 2010 (Pub. L. 111–212). Therefore, 
all such information posted in FAPIIS 

will be publicly available, unless cov-
ered by a disclosure exemption under 
the Freedom of Information Act (see 
9.105–2(b)(2)). 

(3) Agencies shall establish CPARS 
focal points who will register users to 
report data into the FAPIIS module of 
CPARS (available at http:// 
www.cpars.gov/, then select FAPIIS). 

(4) With regard to information that 
may be covered by a disclosure exemp-
tion under the Freedom of Information 
Act, the contracting officer shall fol-
low the procedures at 9.105–2(b)(2)(iv). 

TABLE 42–1—EVALUATION RATINGS DEFINITIONS 

Rating Definition Note 

(a) Exceptional ................................... Performance meets contractual require-
ments and exceeds many to the Govern-
ment’s benefit. The contractual perform-
ance of the element or sub-element 
being evaluated was accomplished with 
few minor problems for which corrective 
actions taken by the contractor were 
highly effective.

To justify an Exceptional rating, identify 
multiple significant events and state how 
they were of benefit to the Government. 
A singular benefit, however, could be of 
such magnitude that it alone constitutes 
an Exceptional rating. Also, there should 
have been NO significant weaknesses 
identified. 

(b) Very Good .................................... Performance meets contractual require-
ments and exceeds some to the Govern-
ment’s benefit. The contractual perform-
ance of the element or sub-element 
being evaluated was accomplished with 
some minor problems for which correc-
tive actions taken by the contractor were 
effective.

To justify a Very Good rating, identify a 
significant event and state how it was a 
benefit to the Government. There should 
have been no significant weaknesses 
identified. 

(c) Satisfactory ................................... Performance meets contractual require-
ments. The contractual performance of 
the element or sub-element contains 
some minor problems for which correc-
tive actions taken by the contractor ap-
pear or were satisfactory.

To justify a Satisfactory rating, there 
should have been only minor problems, 
or major problems the contractor recov-
ered from without impact to the contract/ 
order. There should have been NO sig-
nificant weaknesses identified. A funda-
mental principle of assigning ratings is 
that contractors will not be evaluated 
with a rating lower than Satisfactory 
solely for not performing beyond the re-
quirements of the contract/order. 

(d) Marginal ........................................ Performance does not meet some contrac-
tual requirements. The contractual per-
formance of the element or sub-element 
being evaluated reflects a serious prob-
lem for which the contractor has not yet 
identified corrective actions. The con-
tractor’s proposed actions appear only 
marginally effective or were not fully im-
plemented.

To justify Marginal performance, identify a 
significant event in each category that 
the contractor had trouble overcoming 
and state how it impacted the Govern-
ment. A Marginal rating should be sup-
ported by referencing the management 
tool that notified the contractor of the 
contractual deficiency (e.g., manage-
ment, quality, safety, or environmental 
deficiency report or letter). 

VerDate Sep<11>2014 13:55 Dec 22, 2016 Jkt 238218 PO 00000 Frm 00955 Fmt 8010 Sfmt 8010 Y:\SGML\238218.XXX 238218Lh
or

ne
 o

n 
D

S
K

30
JT

08
2P

R
O

D
 w

ith
 C

F
R



946 

48 CFR Ch. 1 (10–1–16 Edition) 42.1503 

TABLE 42–1—EVALUATION RATINGS DEFINITIONS—Continued 

Rating Definition Note 

(e) Unsatisfactory ............................... Performance does not meet most contrac-
tual requirements and recovery is not 
likely in a timely manner. The contrac-
tual performance of the element or sub- 
element contains a serious problem(s) 
for which the contractor’s corrective ac-
tions appear or were ineffective.

To justify an Unsatisfactory rating, identify 
multiple significant events in each cat-
egory that the contractor had trouble 
overcoming and state how it impacted 
the Government. A singular problem, 
however, could be of such serious mag-
nitude that it alone constitutes an unsat-
isfactory rating. An Unsatisfactory rating 
should be supported by referencing the 
management tools used to notify the 
contractor of the contractual deficiencies 
(e.g., management, quality, safety, or 
environmental deficiency reports, or let-
ters). 

Note 1: Plus or minus signs may be used to indicate an improving ( + ) or worsening (¥) trend insufficient to change the eval-
uation status. 

Note 2: N/A (not applicable) should be used if the ratings are not going to be applied to a particular area for evaluation. 

TABLE 42–2—EVALUATION RATINGS DEFINITIONS 
[For the Small Business Subcontracting Evaluation Factor, when 52.219–9 is used] 

Rating Definition Note 

(a) Exceptional ................................... Exceeded all statutory goals or goals as 
negotiated. Had exceptional success 
with initiatives to assist, promote, and 
utilize small business (SB), small dis-
advantaged business (SDB), women- 
owned small business (WOSB), 
HUBZone small business, veteran- 
owned small business (VOSB) and serv-
ice disabled veteran owned small busi-
ness (SDVOSB). Complied with FAR 
52.219–8, Utilization of Small Business 
Concerns. Exceeded any other small 
business participation requirements in-
corporated in the contract/order, includ-
ing the use of small businesses in mis-
sion critical aspects of the program. 
Went above and beyond the required 
elements of the subcontracting plan and 
other small business requirements of the 
contract/order. Completed and submitted 
Individual Subcontract Reports and/or 
Summary Subcontract Reports in an ac-
curate and timely manner.

To justify an Exceptional rating, identify 
multiple significant events and state how 
they were a benefit to small business 
utilization. A singular benefit, however, 
could be of such magnitude that it con-
stitutes an Exceptional rating. Small 
businesses should be given meaningful 
and innovative work directly related to 
the contract, and opportunities should 
not be limited to indirect work such as 
cleaning offices, supplies, landscaping, 
etc. Also, there should have been no 
significant weaknesses identified. 

(b) Very Good .................................... Met all of the statutory goals or goals as 
negotiated. Had significant success with 
initiatives to assist, promote and utilize 
SB, SDB, WOSB, HUBZone, VOSB, and 
SDVOSB. Complied with FAR 52.219–8, 
Utilization of Small Business Concerns. 
Met or exceeded any other small busi-
ness participation requirements incor-
porated in the contract/order, including 
the use of small businesses in mission 
critical aspects of the program. Endeav-
ored to go above and beyond the re-
quired elements of the subcontracting 
plan. Completed and submitted Indi-
vidual Subcontract Reports and/or Sum-
mary Subcontract Reports in an accu-
rate and timely manner.

To justify a Very Good rating, identify a 
significant event and state how it was a 
benefit to small business utilization. 
Small businesses should be given 
meaningful and innovative opportunities 
to participate as subcontractors for work 
directly related to the contract, and op-
portunities should not be limited to indi-
rect work such as cleaning offices, sup-
plies, landscaping, etc. There should be 
no significant weaknesses identified. 
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TABLE 42–2—EVALUATION RATINGS DEFINITIONS—Continued 
[For the Small Business Subcontracting Evaluation Factor, when 52.219–9 is used] 

Rating Definition Note 

(c) Satisfactory ................................... Demonstrated a good faith effort to meet 
all of the negotiated subcontracting 
goals in the various socio-economic cat-
egories for the current period. Complied 
with FAR 52.219–8, Utilization of Small 
Business Concerns. Met any other small 
business participation requirements in-
cluded in the contract/order. Fulfilled the 
requirements of the subcontracting plan 
included in the contract/order. Com-
pleted and submitted Individual Sub-
contract Reports and/or Summary Sub-
contract Reports in an accurate and 
timely manner.

To justify a Satisfactory rating, there 
should have been only minor problems, 
or major problems the contractor has ad-
dressed or taken corrective action. 
There should have been no significant 
weaknesses identified. A fundamental 
principle of assigning ratings is that con-
tractors will not be assessed a rating 
lower than Satisfactory solely for not 
performing beyond the requirements of 
the contract/order. 

(d) Marginal ........................................ Deficient in meeting key subcontracting 
plan elements. Deficient in complying 
with FAR 52.219–8, Utilization of Small 
Business Concerns, and any other small 
business participation requirements in 
the contract/order. Did not submit Indi-
vidual Subcontract Reports and/or Sum-
mary Subcontract Reports in an accu-
rate or timely manner. Failed to satisfy 
one or more requirements of a corrective 
action plan currently in place; however, 
does show an interest in bringing per-
formance to a satisfactory level and has 
demonstrated a commitment to apply the 
necessary resources to do so. Required 
a corrective action plan.

To justify Marginal performance, identify a 
significant event that the contractor had 
trouble overcoming and how it impacted 
small business utilization. A Marginal rat-
ing should be supported by referencing 
the actions taken by the government that 
notified the contractor of the contractual 
deficiency. 

(e) Unsatisfactory ............................... Noncompliant with FAR 52.219–8 and 
52.219–9, and any other small business 
participation requirements in the con-
tract/order. Did not submit Individual 
Subcontract Reports and/or Summary 
Subcontract Reports in an accurate or 
timely manner. Showed little interest in 
bringing performance to a satisfactory 
level or is generally uncooperative. Re-
quired a corrective action plan.

To justify an Unsatisfactory rating, identify 
multiple significant events that the con-
tractor had trouble overcoming and state 
how it impacted small business utiliza-
tion. A singular problem, however, could 
be of such serious magnitude that it 
alone constitutes an Unsatisfactory rat-
ing. An Unsatisfactory rating should be 
supported by referencing the actions 
taken by the government to notify the 
contractor of the deficiencies. When an 
Unsatisfactory rating is justified, the con-
tracting officer must consider whether 
the contractor made a good faith effort 
to comply with the requirements of the 
subcontracting plan required by FAR 
52.219–9 and follow the procedures out-
lined in FAR 52.219–16, Liquidated 
Damages-Subcontracting Plan. 

Note 1: Plus or minus signs may be used to indicate an improving ( + ) or worsening (¥) trend insufficient to change evalua-
tion status. 

Note 2: Generally, zero percent is not a goal unless the contracting officer determined when negotiating the subcontracting 
plan that no subcontracting opportunities exist in a particular socio-economic category. In such cases, the contractor shall be 
considered to have met the goal for any socio-economic category where the goal negotiated in the plan was zero. 

[78 FR 46788, Aug. 1, 2013, as amended at 79 
FR 31201, May 30, 2014; 80 FR 4989, Jan. 29, 
2015] 

EFFECTIVE DATE NOTE: At 81 FR 58644, Aug. 
25, 2016, 42.1503 was amended by removing 
from paragraph (a)(1)(i) ‘‘management office 
and,’’ and adding ‘‘management office, agen-
cy labor compliance advisor (ALCA) office 
(see subpart 22.20), and,’’ in its place, remov-
ing from paragraph (a)(1)(ii) ‘‘service, and’’ 
and adding ‘‘service, ALCA, and’’ in its place 

and adding paragraph (h)(5), effective Oct. 25, 
2016. For the convenience of the user, the 
added text is set forth as follows: 

42.1503 Procedures. 

* * * * * 

(h) * * * 
(5) References to entries by the Government 

into FAPIIS that are not performance informa-
tion. For other entries into FAPIIS by the 
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contracting officer see 9.105–2(b)(2) for docu-
mentation of a nonresponsibility determina-
tion. See 22.2004–1(c)(6) for documentation by 
the ALCA of a labor compliance agreement. 
See 9.406–3(f)(1) and 9.407–3(e) for entry by a 
suspending or debarring official of informa-
tion regarding an administrative agreement. 

Subpart 42.16—Small Business 
Contract Administration 

42.1601 General. 
The contracting officer shall make 

every reasonable effort to respond in 
writing within 30 days to any written 
request to the contracting officer from 
a small business concern with respect 
to a contract administration matter. 
In the event the contracting officer 
cannot respond to the request within 
the 30-day period, the contracting offi-
cer shall, within the period, transmit 
to the contractor a written notifica-
tion of the specific date the con-
tracting officer expects to respond. 
This provision shall not apply to a re-
quest for a contracting officer decision 
under 41 U.S.C. chapter 71, Contract 
Disputes. 

[60 FR 48230, Sept. 18, 1995, as amended at 79 
FR 24213, Apr. 29, 2014] 

Subpart 42.17—Forward Pricing 
Rate Agreements 

SOURCE: 62 FR 51258, Sept. 30, 1997, unless 
otherwise noted. 

42.1701 Procedures. 
(a) Negotiation of forward pricing 

rate agreements (FPRA’s) may be re-
quested by the contracting officer or 
the contractor or initiated by the ad-
ministrative contracting officer (ACO). 
In determining whether or not to es-
tablish such an agreement, the ACO 
should consider whether the benefits to 
be derived from the agreement are 
commensurate with the effort of estab-
lishing and monitoring it. Normally, 
FPRA’s should be negotiated only with 
contractors having a significant vol-
ume of Government contract proposals. 
The cognizant contract administration 
agency shall determine whether an 
FPRA will be established. 

(b) The ACO shall obtain the contrac-
tor’s forward pricing rate proposal and 
require that it include cost or pricing 

data that are accurate, complete, and 
current as of the date of submission 
(but see 15.407–3(c)). The ACO shall in-
vite the cognizant contract auditor and 
contracting offices having a significant 
interest to participate in developing a 
Government objective and in the nego-
tiations. Upon completing negotia-
tions, the ACO shall prepare a price ne-
gotiation memorandum (PNM) (see 
15.406–3) and forward copies of the PNM 
and FPRA to the cognizant auditor and 
to all contracting offices that are 
known to be affected by the FPRA. 

(c) The FPRA shall provide specific 
terms and conditions covering expira-
tion, application, and data require-
ments for systematic monitoring to en-
sure the validity of the rates. The 
agreement shall provide for cancella-
tion at the option of either party and 
shall require the contractor to submit 
to the ACO and to the cognizant con-
tract auditor any significant change in 
cost or pricing data used to support the 
FPRA. 

(d) When an FPRA is invalid, the 
contractor should submit and nego-
tiate a new proposal to reflect the 
changed conditions. If an FPRA has 
not been established or has been invali-
dated, the ACO will issue a forward 
pricing rate recommendation (FPRR) 
to buying activities with documenta-
tion to assist negotiators. In the ab-
sence of an FPRA or FPRR, the ACO 
shall include support for rates utilized. 

(e) The ACO may negotiate contin-
uous updates to the FPRA. The FPRA 
will provide specific terms and condi-
tions covering notification, applica-
tion, and data requirements for sys-
tematic monitoring to ensure the va-
lidity of the rates. 

[62 FR 51258, Sept. 30, 1997, as amended at 75 
FR 53149, Aug. 30, 2010] 

PART 43—CONTRACT 
MODIFICATIONS 

Sec. 
43.000 Scope of part. 

Subpart 43.1—General 

43.101 Definitions. 
43.102 Policy. 
43.103 Types of contract modifications. 
43.104 Notification of contract changes. 
43.105 Availability of funds. 
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