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SUBCHAPTER I—AGENCY SUPPLEMENTARY REGULATIONS 

PARTS 254–299 [RESERVED] 

APPENDIX A TO CHAPTER 2—ARMED 
SERVICES BOARD OF CONTRACT APPEALS 

Pt. 
PART 1—CHARTER 
PART 2—RULES 

AUTHORITY: 41 U.S.C. 421 and 48 CFR chap-
ter 1. 

ARMED SERVICES BOARD OF CONTRACT 
APPEALS 

Approved 1 May 1962. 
Revised 1 May 1969. 
Revised 1 September 1973. 
Revised 1 July 1979. 

Revised 27 June 2000. 
Revised 14 May 2007. 

PART 1—CHARTER 

1. There is created the Armed Services 
Board of Contract Appeals which is hereby 
designated as the authorized representative 
of the Secretary of Defense, the Secretary of 
the Army, the Secretary of the Navy and the 
Secretary of the Air Force, in hearing, con-
sidering and determining appeals by contrac-
tors from decisions of contracting officers or 
their authorized representatives or other au-
thorities on disputed questions. These ap-
peals may be taken (a) pursuant to the Con-
tract Disputes Act of 1978 (41 U.S.C. Section 
7101–7109), (b) pursuant to the provisions of 
contracts requiring the decision by the Sec-
retary of Defense or by a Secretary of a Mili-
tary Department or their duly authorized 
representative, or (c) pursuant to the provi-
sions of any directive whereby the Secretary 
of Defense or the Secretary of a Military De-
partment or their authorized representative 
has granted a right of appeal not contained 
in the contract on any matter consistent 
with the contract appeals procedure. The 
Board may determine contract disputes for 
other departments and agencies by agree-
ment as permitted by law. The Board shall 
operate under general policies established or 
approved by the Under Secretary of Defense 
for Acquisition, Technology and Logistics 
and may perform other duties as directed not 
inconsistent with the Contract Disputes Act 
of 1978. 

2. Membership of the Board shall consist of 
attorneys at law who have been qualified in 
the manner prescribed by the Contract Dis-
putes Act of 1978. Members of the Board are 
hereby designated Administrative Judges. 
There shall be appointed from the Judges of 

the Board a Chairman and two or more Vice- 
Chairmen. Appointment of the Chairman and 
Vice-Chairmen and other Judges of the 
Board shall be made by the Under Secretary 
of Defense for Acquisition, Technology and 
Logistics, the General Counsel of the Depart-
ment of Defense, and the Assistant Secre-
taries of the Military Departments respon-
sible for acquisition. The Chairman may des-
ignate a Judge of the Board to serve as an 
Acting Chairman or Acting Vice Chairman. 

3. It shall be the duty and obligation of the 
Judges of the Armed Services Board of Con-
tract Appeals to decide appeals on the record 
of the appeal to the best of their knowledge 
and ability in accordance with applicable 
contract provisions and in accordance with 
law and regulation pertinent thereto. 

4. The Chairman of the Board shall be re-
sponsible for establishing appropriate divi-
sions of the Board to provide for the most ef-
fective and expeditious handling of appeals. 
The Chairman shall designate one Judge of 
each division as the division head. The 
Chairman may refer an appeal of unusual dif-
ficulty, significant precedential importance, 
or serious dispute within the normal decision 
process for decision by the senior deciding 
group. The division heads and the Chairman 
and Vice-Chairmen, together with, if appli-
cable, the author of the decision so referred, 
shall constitute the senior deciding group of 
the Board. The decision of the Board in cases 
so referred to the senior deciding group shall 
be by majority vote of the participating 
Judges of that group. A majority of the 
Judges of a division shall constitute a 
quorum for the transaction of the business of 
each, respectively. Decisions of the Board 
shall be by majority vote of the Judges of a 
division participating and the Chairman and 
a Vice-Chairman, unless the Chairman refers 
the appeal for decision by the senior deciding 
group. An appeal involving a small claim as 
defined by the Contract Disputes Act of 1978 
may be decided by a single Judge or fewer 
Judges of the Board than hereinbefore pro-
vided for cases of unlimited dollar amount, 
under accelerated or expedited procedures as 
provided in the Rules of the Board and the 
Contract Disputes Act of 1978. 

5. The Board shall have all powers nec-
essary and incident to the proper perform-
ance of its duties. The Board has the author-
ity to issue methods of procedure and rules 
and regulations for its conduct and for the 
preparation and presentation of appeals and 
issuance of opinions. 
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6. Any Judge of the Board or any examiner, 
designated by the Chairman, shall be author-
ized to hold hearings, examine witnesses, and 
receive evidence and argument. A Judge of 
the Board shall have authority to administer 
oaths and issue subpoenas as specified in the 
Contract Disputes Act of 1978. In cases of 
contumacy or refusal to obey a subpoena, 
the Chairman may request orders of the 
court in the manner prescribed in the Con-
tract Disputes Act of 1978. 

7. The Chairman shall be responsible for 
the internal organization of the Board and 
for its administration. He shall provide with-
in approved ceilings for the staffing of the 
Board with non-Judge personnel, including 
hearing examiners, as may be required for 
the performance of the functions of the 
Board. The Chairman shall appoint a Re-
corder of the Board. All personnel shall be 
responsible to and shall function under the 
direction, supervision and control of the 
Chairman. Judges shall decide cases inde-
pendently. 

8. The Board will be serviced by the De-
partment of the Army for administrative 
support as required for its operations. Ad-
ministrative support will include budgeting, 
funding, fiscal control, manpower control 
and utilization, personnel administration, 
security administration, supplies, and other 
administrative services. The Departments of 
the Army, Navy, Air Force and the Office of 
the Secretary of Defense will participate in 
financing the Board’s operations on an equal 
basis and to the extent determined by the 
Under Secretary of Defense (Comptroller). 
The cost of processing appeals for depart-
ments and agencies other than those in the 
Department of Defense will be reimbursed. 

9. Within 30 days following the close of a 
calendar quarter, the Chairman shall for-
ward a report of the Board’s proceedings for 
the quarter to the Under Secretary of De-
fense for Acquisition, Technology and Logis-
tics, the General Counsel of the Department 
of Defense, the Assistant Secretaries of the 
Military Departments responsible for acqui-
sition, and to the Director of the Defense Lo-
gistics Agency. The Chairman of the Board 
will also furnish the Secretary of Defense, 
the General Counsel of the Department of 
Defense, the Secretaries of the Military De-
partments, and the Director of the Defense 
Logistics Agency, an annual report con-
taining an account of the Board’s trans-
actions and proceedings for the preceding fis-
cal year. 

10. The Board shall have a seal bearing the 
following inscription: ‘‘Armed Services 
Board of Contract Appeals.’’ This seal shall 
be affixed to all authentications of copies of 
records and to such other instruments as the 
Board may determine. 

11. This revised charter is effective May 14, 
2007. 

Approved: 

(signed) Kenneth J. Krieg (14 May 2007), 

Under Secretary of Defense (Acquisition, Tech-
nology and Logistics). 

(signed) William J. Haynes II, 

General Counsel of the Department of Defense. 

(signed) Claude M. Bolton, Jr., 

Assistant Secretary of the Army (Acquisition, 
Logistics, & Technology). 

(signed) Delores M. Etter, 

Assistant Secretary of the Navy (Research, De-
velopment & Acquisition). 

(signed) Sue C. Peyton, 

Assistant Secretary of the Air Force (Acquisi-
tion). 

PART 2—RULES 

Approved 15 July 1963 
Revised 1 May 1969 
Revised 1 September 1973 
Revised 30 June 1980 
Revised 11 May 2011 
Revised 21 July 2014 

PREFACE 

I. JURISDICTION FOR CONSIDERING APPEALS 

The Armed Services Board of Contract Ap-
peals (referred to herein as the Board) has ju-
risdiction to decide any appeal from a final 
decision of a contracting officer, pursuant to 
the Contract Disputes Act, 41 U.S.C. 7101– 
7109, or its Charter, 48 CFR Chap. 2, App. A, 
Pt. 1, relative to a contract made by the De-
partment of Defense, the Department of the 
Army, the Department of the Navy, the De-
partment of the Air Force, the National Aer-
onautics and Space Administration or any 
other department or agency, as permitted by 
law. 

II. LOCATION AND ORGANIZATION OF THE 
BOARD 

(a) The Board’s address is Skyline Six, 
Room 703, 5109 Leesburg Pike, Falls Church, 
VA 22041–3208; telephone 703–681–8500 (gen-
eral), 703–681–8502 (Recorder). The Board’s 
facsimile number is 703–681–8535. The Board’s 
Recorder’s email address is 
asbca.recorder@mail.mil. The Board’s Web site 
address is http://www.asbca.mil. 

(b) The Board consists of a Chairman, two 
or more Vice Chairmen, and other Members, 
all of whom are attorneys at law duly li-
censed by a state, commonwealth, territory, 
or the District of Columbia. Board Members 
are designated Administrative Judges. 

(c) There are a number of divisions of the 
Board, established by the Chairman in such 
manner as to provide for the most effective 
and expeditious handling of appeals. The 
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Chairman and a Vice Chairman act as mem-
bers of each division. Hearings may be held 
by an Administrative Judge or by a duly au-
thorized examiner. Except for appeals proc-
essed under the expedited or accelerated pro-
cedure (see Rules 12.2(c) and 12.3(c)), the deci-
sion of a majority of a division constitutes 
the decision of the Board, unless the Chair-
man refers the appeal to the Board’s Senior 
Deciding Group (consisting of the Chairman, 
Vice Chairmen, all division heads, and the 
Judge who drafted the decision), in which 
event a decision of a majority of that group 
constitutes the decision of the Board. Ap-
peals referred to the Senior Deciding Group 
are those of unusual difficulty or significant 
precedential importance, or that have occa-
sioned serious dispute within the normal di-
vision decision process. 

(d) The Board will to the fullest extent 
practicable provide informal, expeditious, 
and inexpensive resolution of disputes. 

TABLE OF CONTENTS 

RULES OF THE ARMED SERVICES BOARD OF 
CONTRACT APPEALS 

Rule 1 Appeals 
Rule 2 Filing Documents 
Rule 3 Service Upon Other Parties 
Rule 4 Preparation, Content, Organization, 

Forwarding, and Status of Appeal File 
Rule 5 Time, Computation, and Extensions 
Rule 6 Pleadings 
Rule 7 Motions 
Rule 8 Discovery 
Rule 9 Pre-Hearing or Pre-Submission Con-

ference 
Rule 10 Hearings 
Rule 11 Submission Without a Hearing 
Rule 12 Optional Small Claims (Expedited) 

and Accelerated Procedures 
Rule 13 Settling the Record in Appeals with 

a Hearing 
Rule 14 Briefs 
Rule 15 Representation 
Rule 16 Sanctions 
Rule 17 Dismissal or Default for Failure to 

Prosecute or Defend 
Rule 18 Suspensions; Dismissal without 

Prejudice 
Rule 19 Decisions 
Rule 20 Motion for Reconsideration 
Rule 21 Remand from Court 
Rule 22 Subpoenas 
Rule 23 Ex Parte Communications 
Rule 24 Effective Date 

ADDENDUMS 

Addendum I: Equal Access to Justice Act 
Procedures 

Addendum II: Alternative Methods of Dis-
pute Resolution 

RULES 

RULE 1. APPEALS 

(a) Taking an Appeal—For appeals subject 
to the Contract Disputes Act, notice of an 
appeal shall be in writing and mailed or oth-
erwise furnished to the Board within 90 days 
from the date of receipt of a contracting offi-
cer’s decision. The appellant (contractor) 
should also furnish a copy of the notice of 
appeal to the contracting officer. For ap-
peals not subject to the Contract Disputes 
Act, the contractor should refer to the Dis-
putes clause in its contract for the time pe-
riod in which it must file a notice of appeal. 

(1) Where the contractor has submitted a 
claim of $100,000 or less to the contracting of-
ficer and has requested a written decision 
within 60 days from receipt of the request, 
and the contracting officer has not provided 
a decision within that period, or where such 
a contractor request has not been made and 
the contracting officer has not issued a deci-
sion within a reasonable time, the con-
tractor may file a notice of appeal as pro-
vided in paragraph (a) of this Rule, citing the 
failure of the contracting officer to issue a 
decision. 

(2) Where the contractor has submitted a 
properly certified claim over $100,000 to the 
contracting officer or has submitted a claim 
that involves no monetary amount, and the 
contracting officer, within 60 days of receipt 
of the claim, fails to issue a decision or fails 
to provide the contractor with a reasonable 
date by which a decision will be issued, and 
the contracting officer has failed to issue a 
decision within a reasonable time, the con-
tractor may file a notice of appeal as pro-
vided in paragraph (a) of this Rule, citing the 
failure of the contracting officer to issue a 
decision. 

(3) A reasonable time shall be determined 
by taking into account such factors as the 
size and complexity of the claim and the ade-
quacy of the information provided by the 
contractor to support the claim. 

(4) Where an appeal is before the Board 
pursuant to paragraph (a)(1) or (a)(2) of this 
Rule, the Board may, at its option, stay fur-
ther proceedings pending issuance of a final 
decision by the contracting officer within 
such period of time as is determined by the 
Board. 

(5) In lieu of filing a notice of appeal under 
paragraph (a)(1) or (a)(2) of this Rule, the 
contractor may petition the Board to direct 
the contracting officer to issue a decision in 
a specified period of time as determined by 
the Board. 

(b) Contents of Notice of Appeal—A notice of 
appeal shall indicate that an appeal is being 
taken and should identify the contract by 
number, the department and/or agency in-
volved in the dispute, the decision from 
which the appeal is taken, and the amount in 
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dispute, if any. A copy of the contracting of-
ficer’s final decision, if any, should be at-
tached to the notice of appeal. The notice of 
appeal should be signed by the appellant or 
by the appellant’s duly authorized represent-
ative or attorney. The complaint referred to 
in Rule 6 may be filed with the notice of ap-
peal, or the appellant may designate the no-
tice of appeal as a complaint, if it otherwise 
fulfills the requirements of a complaint. 

(c) Docketing of Appeal—When a notice of 
appeal has been received by the Board, it will 
be docketed. The Board will provide a writ-
ten notice of docketing to the appellant and 
to the Government. 

RULE 2. FILING DOCUMENTS 

(a) Documents may be filed with the Board 
by the following methods: 

(1) Governmental Postal Service—Documents 
may be filed via a governmental postal serv-
ice. Filing occurs when the document, prop-
erly addressed and with sufficient postage, is 
transferred into the custody of the postal 
service. Contact the Recorder before submit-
ting classified documents. 

(2) Courier—Documents may be filed via 
courier. Filing occurs when the document is 
delivered to the Board. Contact the Recorder 
before submitting classified documents. 

(3) Electronic Mail—Documents, except ap-
peal files submitted pursuant to Rule 4, hear-
ing exhibits, classified documents, and docu-
ments submitted in camera or under a pro-
tective order, may be filed via electronic 
mail (email). Email attachments should be 
in PDF format and the attachments may not 
exceed 10 megabytes total. The transmittal 
email should include the ASBCA docket 
number(s), if applicable, and the name of the 
appellant in the ‘‘Subject:’’ line. Filing oc-
curs upon receipt by the Board’s email serv-
er. When a document is successfully filed via 
email, the document should not also be sub-
mitted by any other means, unless so di-
rected by the Board. Submit emails to: 
asbca.recorder@mail.mil. 

(4) Facsimile Transmission—Documents, ex-
cept appeal files submitted pursuant to Rule 
4, hearing exhibits, classified documents, and 
documents submitted in camera or under a 
protective order, may be filed via facsimile 
(fax) machine. Due to equipment constraints, 
transmissions over 10 pages should not be 
made absent Board permission. Filing occurs 
upon receipt by the Board. When a document 
is successfully filed via fax, the document 
should not also be submitted by any other 
means, unless so directed by the Board. 

(b) Copies to Opposing Party—The party fil-
ing any document with the Board will send a 
copy to the opposing party unless the Board 
directs otherwise, noting on the document 
filed with the Board that a copy has been so 
furnished. 

RULE 3. SERVICE UPON OTHER PARTIES 

Documents may be served personally or by 
mail, addressed to the party upon whom 
service is to be made, unless the parties have 
agreed to an alternate means of service. Sub-
poenas shall be served as provided in Rule 22. 

RULE 4. PREPARATION, CONTENT, ORGANIZA-
TION, FORWARDING, AND STATUS OF APPEAL 
FILE 

(a) Duties of the Government—Within 30 
days of notice that an appeal has been filed, 
the Government shall transmit to the Board 
and the appellant an appeal file consisting of 
the documents the Government considers 
relevant to the appeal, including: 

(1) The decision from which the appeal is 
taken; 

(2) The contract, including pertinent speci-
fications, amendments, plans, and drawings; 

(3) All correspondence between the parties 
relevant to the appeal, including any claim 
in response to which the decision was issued. 

The Government’s appeal file may be sup-
plemented at such times as are fair and rea-
sonable and as ordered by the Board. 

(b) Duties of the Appellant—Within 30 days 
after receipt of a copy of the Government’s 
appeal file, the appellant shall transmit to 
the Board and the Government any docu-
ments not contained therein that the appel-
lant considers relevant to the appeal. Appel-
lant’s appeal file may be supplemented at 
such times as are fair and reasonable and as 
ordered by the Board. 

(c) Organization of Appeal File—Documents 
in the appeal file may be originals or legible 
copies, and shall be arranged in chrono-
logical order where practicable, tabbed with 
sequential numbers, and indexed to identify 
the contents of the file. Any document with-
out internal page numbers shall have page 
numbers added. All documents must be in 
English or include an English translation. 
Documents shall be submitted in 3-ring bind-
ers, with spines not wider than 3 inches wide, 
with labels identifying the name of the ap-
peal, ASBCA number and tab numbers con-
tained in each volume, on the front and spine 
of each volume. Each volume shall contain 
an index of the documents contained in the 
entire Rule 4 submission. 

(d) Status of Documents in Appeal File—Doc-
uments contained in the appeal file are con-
sidered, without further action by the par-
ties, as part of the record upon which the 
Board will render its decision. However, a 
party may object, for reasons stated, to the 
admissibility of a particular document rea-
sonably in advance of hearing or, if there is 
no hearing, of settling the record, or in any 
case as ordered by the Board. If such objec-
tion is made, the Board will constructively 
remove the document from the appeal file 
and permit the party offering the document 

VerDate Sep<11>2014 07:47 Mar 06, 2017 Jkt 238220 PO 00000 Frm 00656 Fmt 8010 Sfmt 8002 Y:\SGML\238220.XXX 238220pm
an

gr
um

 o
n 

D
S

K
3G

D
R

08
2P

R
O

D
 w

ith
 C

F
R



647 

Defense Acquisition Regulations System, DoD Ch. 2, App. A 

to move its admission as evidence in accord-
ance with Rules 10, 11, and 13. 

RULE 5. TIME, COMPUTATION, AND EXTENSIONS 

(a) Where practicable, actions should be 
taken in less time than the time allowed. 
Where appropriate and justified, however, 
extensions of time will be granted. All re-
quests for extensions of time should be in 
writing and indicate that the other party 
was contacted to seek its concurrence. 

(b) In computing any period of time, the 
day of the event from which the designated 
period of time begins to run will not be in-
cluded, but the last day of the period will be 
included unless it is a Saturday, Sunday, or 
a Federal holiday, in which event the period 
will run to the next business day. 

RULE 6. PLEADINGS 

(a) Appellant—Within 30 days after receipt 
of notice of docketing of the appeal, the ap-
pellant shall file with the Board a complaint 
setting forth simple, concise, and direct 
statements of each of its claims. The com-
plaint shall also set forth the basis, with ap-
propriate reference to contract provisions, of 
each claim and the dollar amount claimed, if 
any. This pleading shall fulfill the generally 
recognized requirements of a complaint, al-
though no particular form is required. 
Should the complaint not be timely received, 
the appellant’s claim and notice of appeal 
may be deemed to set forth its complaint if, 
in the opinion of the Board, the issues before 
the Board are sufficiently defined, and the 
parties will be notified. 

(b) Government—Within 30 days from re-
ceipt of the complaint, or the aforesaid no-
tice from the Board, the Government shall 
file with the Board an answer thereto. The 
answer shall admit or deny the allegations of 
the complaint and shall set forth simple, 
concise, and direct statements of the Gov-
ernment’s defenses to each claim asserted by 
the appellant, including any affirmative de-
fenses. Should the answer not be timely re-
ceived, the Board may enter a general denial 
on behalf of the Government, and the parties 
will be notified. 

(c) Foreign Law—A party who intends to 
raise an issue concerning the law of a foreign 
country shall give notice in its pleadings or 
other reasonable written notice. The Board, 
in determining foreign law, may consider 
any relevant material or source, including 
testimony, whether or not submitted by a 
party or admissible under Rules 10, 11, or 13. 
The determination of foreign law shall be 
treated as a ruling on a question of law. 

(d) Further Pleadings—The Board upon its 
own initiative or upon motion may order a 
party to make a more definite statement of 
the complaint or answer, or to reply to an 
answer. The Board may permit either party 
to amend its pleading upon conditions fair to 

both parties. When issues within the proper 
scope of the appeal, but not raised by the 
pleadings, are tried by express or implied 
consent of the parties, or by permission of 
the Board, they shall be treated in all re-
spects as if they had been raised therein. In 
such instances, motions to amend the plead-
ings to conform to the proof may be entered, 
but are not required. If evidence is objected 
to at a hearing on the ground that it is not 
within the issues raised by the pleadings, it 
may be admitted within the proper scope of 
the appeal, provided however, that the ob-
jecting party may be granted an opportunity 
to meet such evidence. 

RULE 7. MOTIONS 

(a) Motions Generally—The Board may en-
tertain and rule upon motions and may defer 
ruling as appropriate. The Board will rule on 
motions so as to secure, to the fullest extent 
practicable, the informal, expeditious, and 
inexpensive resolution of appeals. All mo-
tions should be filed as separate documents 
with an appropriate heading describing the 
motion. Oral argument on motions is subject 
to the discretion of the Board. 

(b) Jurisdictional Motions—Any motion ad-
dressed to the jurisdiction of the Board 
should be promptly filed. An evidentiary 
hearing to address disputed jurisdictional 
facts will be afforded on application of either 
party or by order of the Board. The Board 
may defer its decision on the motion pending 
hearing on the merits. The Board may at any 
time and on its own initiative raise the issue 
of its jurisdiction, and shall do so by an ap-
propriate order, affording the parties an op-
portunity to be heard thereon. 

(c) Summary Judgment Motions— 
(1) To facilitate disposition of such a mo-

tion, the parties should adhere to the fol-
lowing procedures. Where the parties agree 
that disposition by summary judgment or 
partial summary judgment is appropriate, 
they may file a stipulation of all material 
facts necessary for the Board to rule on the 
motion. Otherwise, the moving party should 
file with its motion a ‘‘Statement of Undis-
puted Material Facts,’’ setting forth the 
claimed undisputed material facts in sepa-
rate, numbered paragraphs. The non-moving 
party should file a ‘‘Statement of Genuine 
Issues of Material Fact,’’ responding to each 
numbered paragraph proposed, dem-
onstrating, where appropriate, the existence 
of material facts in dispute and if appro-
priate propose additional facts. The moving 
party and the non-moving party should sub-
mit a memorandum of law supporting or op-
posing summary judgment. 

(2) In deciding motions for summary judg-
ment, the Board looks to Rule 56 of the Fed-
eral Rules of Civil Procedure for guidance. 
The parties should explicitly state and sup-
port by specific evidence all facts and legal 
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arguments necessary to sustain a party’s po-
sition. Each party should cite to the record 
and attach any additional evidence upon 
which it relies (e.g., affidavits, declarations, 
excerpts from depositions, answers to inter-
rogatories, admissions). The Board may ac-
cept a fact properly proposed and supported 
by one party as undisputed, unless the oppos-
ing party properly responds and establishes 
that it is in dispute. 

(d) Response to Motions—A non-moving 
party has 30 days from receipt of a motion to 
file its response, unless a different period is 
ordered by the Board. A moving party has 30 
days from receipt of a non-moving party’s re-
sponse to file a reply, unless a different pe-
riod is ordered by the Board. 

RULE 8. DISCOVERY 

(a) General Policy and Protective Orders— 
The parties are encouraged to engage in vol-
untary discovery procedures. Within 45 days 
after the pleadings have been filed, the par-
ties must confer concerning each party’s dis-
covery needs, including the scheduling of 
discovery and the production of electroni-
cally stored information. Absent stipulation 
or a Board order, no discovery may be served 
prior to this conference. Any motion per-
taining to a discovery dispute shall include a 
statement that the movant has in good faith 
attempted to resolve the discovery dispute 
without involvement of the Board. In con-
nection with any discovery procedure, the 
Board may issue orders to protect a party or 
person from annoyance, embarrassment, or 
undue burden or expense. Those orders may 
include limitations on the scope, method, 
time, and place for discovery, and provisions 
for governing the disclosure of information 
or documents. Any discovery under this Rule 
shall be subject to the provisions of Rule 16 
with respect to sanctions. 

(b) Depositions—When Permitted—Subject to 
paragraph (a) of this Rule, a party may take, 
or the Board may upon motion order the 
taking of, testimony of any person by deposi-
tion upon oral examination or written inter-
rogatories before any officer authorized to 
administer oaths at the place of examina-
tion, for use as evidence or for purpose of dis-
covery. The Board expects the parties to 
make persons under their control available 
for deposition. The motion for an order shall 
specify whether the purpose of the deposition 
is discovery or for use as evidence. 

(1) Depositions—Orders—The time, place, 
and manner of taking depositions shall be as 
mutually agreed by the parties, or failing 
such agreement, governed by order of the 
Board. 

(2) Depositions—Use as Evidence—No testi-
mony taken by deposition shall be consid-
ered as part of the evidence in the hearing of 
an appeal until such testimony is offered and 
received in evidence at such hearing. It will 
not ordinarily be received in evidence if the 

deponent can testify at the hearing. The dep-
osition may be used to contradict or impeach 
the testimony of the deponent given at a 
hearing. In cases submitted on the record, 
the Board may receive depositions to supple-
ment the record. 

(3) Depositions—Expenses—Each party shall 
bear its own expenses associated with the 
taking of any deposition, absent an agree-
ment by the parties or a Board order to the 
contrary. 

(4) Depositions—Subpoenas—Where appro-
priate, a party may request the issuance of a 
subpoena under the provisions of Rule 22. 

(c) Interrogatories, Requests for Admissions, 
Requests for Production—Subject to para-
graph (a) of this Rule, a party may serve, or 
the Board may upon motion order: 

(1) Written interrogatories to be answered 
separately in writing, signed under oath and 
answered or objected to within 45 days after 
service; 

(2) A request for the admission of specified 
facts and/or of the authenticity of any docu-
ments, to be answered or objected to within 
45 days after service, the factual statements 
and/or the authenticity of the documents to 
be deemed admitted upon failure of a party 
to respond to the request; and 

(3) A request for the production, inspec-
tion, and copying of any documents, elec-
tronic or otherwise, or objects, not privi-
leged, which reasonably may lead to the dis-
covery of admissible evidence, to be an-
swered or objected to within 45 days after 
service. The Board may allow a shorter or 
longer time. 

RULE 9. PRE-HEARING OR PRE-SUBMISSION 
CONFERENCE 

The Board may, upon its own initiative, or 
upon the request of either party, arrange a 
conference or order the parties to appear be-
fore an Administrative Judge or examiner 
for a conference to address any issue related 
to the prosecution of the appeal. 

RULE 10. HEARINGS 

(a) Where and When Held—Hearings will be 
held at such times and places determined by 
the Board to best serve the interests of the 
parties and the Board. 

(b) Unexcused Absence—The unexcused ab-
sence of a party at the time and place set for 
hearing will not be occasion for delay. In the 
event of such absence, the hearing will pro-
ceed and the evidentiary record will consist 
solely of the evidence of record at the con-
clusion of the hearing, except as ordered oth-
erwise by the Board. 

(c) Nature of Hearings—Hearings shall be as 
informal as may be reasonable and appro-
priate under the circumstances. The parties 
may offer such evidence as they deem appro-
priate and as would be admissible under the 
Federal Rules of Evidence or in the sound 
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discretion of the presiding Administrative 
Judge or examiner. The Federal Rules of Evi-
dence are not binding on the Board but may 
guide the Board’s rulings. The parties may 
stipulate the testimony that would be given 
by a witness if the witness were present. The 
Board may require evidence in addition to 
that offered by the parties. 

(d) Examination of Witnesses—Witnesses will 
be examined orally under oath or affirma-
tion, unless the presiding Administrative 
Judge or examiner shall otherwise order. If 
the testimony of a witness is not given under 
oath or affirmation, the Board may advise 
the witness that his or her testimony may be 
subject to any provision of law imposing pen-
alties for knowingly making false represen-
tations in connection with claims. 

(e) Interpreters—In appropriate cases, the 
Board may order that an interpreter be used. 
An interpreter must be qualified and must be 
placed under oath or affirmation to give a 
complete and true translation. 

(f) Transcripts—Testimony and argument at 
hearings will be reported verbatim, unless 
the Board otherwise orders. The Board will 
contract for a reporter. No other recordings 
of the proceedings will be made. 

RULE 11. SUBMISSION WITHOUT A HEARING 

(a) Either party may elect to waive a hear-
ing and to submit its case upon the record. 
Submission of a case without hearing does 
not relieve the parties from the necessity of 
proving the facts supporting their allega-
tions or defenses. Affidavits, declarations, 
depositions, admissions, answers to interrog-
atories, and stipulations may be employed in 
addition to the Rule 4 file if moved and ac-
cepted into evidence. Such submissions may 
be supplemented by briefs. The Board may 
designate, with notice to the parties, any 
document to be made part of the record. 

(b) As appropriate, the Board may also rely 
on pleadings, prehearing conference memo-
randa, orders, briefs, stipulations and other 
documents contained in the Board’s file. 

(c) Except as the Board may otherwise 
order, no evidence will be received after noti-
fication by the Board that the record is 
closed. 

(d) The weight to be given to any evidence 
will rest within the discretion of the Board. 
The Board may require either party, with ap-
propriate notice to the other party, to sub-
mit additional evidence on any matter rel-
evant to the appeal. 

(e) The record will at all reasonable times 
be available for inspection by the parties at 
the offices of the Board. 

RULE 12. OPTIONAL SMALL CLAIMS 
(EXPEDITED) AND ACCELERATED PROCEDURES 

12.1 Elections To Utilize Small Claims 
(Expedited) and Accelerated Procedures 

(a) In appeals where the amount in dispute 
is $50,000 or less, or in the case of a small 
business concern (as defined in the Small 
Business Act and regulations under that 
Act), $150,000 or less, the appellant may elect 
to have the appeal processed under a Small 
Claims (Expedited) procedure requiring deci-
sion of the appeal, whenever possible, within 
120 days after the Board receives written no-
tice of the appellant’s election to utilize this 
procedure. The details of this procedure ap-
pear in section 12.2 of this Rule. An appellant 
may elect the Accelerated procedure rather 
than the Small Claims (Expedited) procedure 
for any appeal where the amount in dispute 
is $50,000 or less. 

(b) In appeals where the amount in dispute 
is $100,000 or less, the appellant may elect to 
have the appeal processed under an Acceler-
ated procedure requiring decision of the ap-
peal, whenever possible, within 180 days after 
the Board receives written notice of the ap-
pellant’s election to utilize this procedure. 
The details of this procedure appear in sec-
tion 12.3 of this Rule. 

(c) The appellant’s election of either the 
Small Claims (Expedited) procedure or the 
Accelerated procedure shall be made by writ-
ten notice within 60 days after receipt of no-
tice of docketing, unless such period is ex-
tended by the Board for good cause. The elec-
tion, once made, may not be changed or 
withdrawn except with permission of the 
Board and for good cause. 

(d) The 45-day conference required by Rule 
8(a) does not apply to Rule 12 appeals. 

12.2 Small Claims (Expedited) Procedure 

(a) In appeals proceeding under the Small 
Claims (Expedited) procedure, the following 
time periods shall apply: 

(1) Within 10 days from the Government’s 
receipt of the appellant’s notice of election 
of the Small Claims (Expedited) procedure, 
the Government shall send the Board a copy 
of the contract, the contracting officer’s 
final decision, and the appellant’s claim let-
ter or letters, if any. Any other documents 
required under Rule 4 shall be submitted in 
accordance with times specified in that Rule 
unless the Board otherwise directs. 

(2) Within 15 days after the Board has ac-
knowledged receipt of the appellant’s notice 
of election, the assigned Administrative 
Judge should take the following actions, if 
feasible, in a pre-hearing conference: 

(i) Identify and simplify the issues; 
(ii) Establish a simplified procedure, in-

cluding discovery, appropriate to the par-
ticular appeal involved; 
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(iii) Determine whether either party elects 
a hearing, and if so, fix a time and place 
therefor; and 

(iv) Establish an expedited schedule for the 
timely resolution of the appeal. 

(b) Pleadings, discovery, and other pre-
hearing activity will be allowed only as con-
sistent with the requirement to conduct a 
hearing, or if no hearing is elected, to close 
the record on a date that will allow the time-
ly issuance of the decision. The Board may 
shorten time periods prescribed or allowed 
under these Rules as necessary to enable the 
Board to decide the appeal within the 120-day 
period. 

(c) Written decisions by the Board in ap-
peals processed under the Small Claims (Ex-
pedited) procedure will be short and will con-
tain only summary findings of fact and con-
clusions. Decisions will be rendered for the 
Board by a single Administrative Judge. If 
there has been a hearing, the Administrative 
Judge presiding at the hearing may at the 
conclusion of the hearing and after enter-
taining such oral argument as deemed appro-
priate, render on the record oral summary 
findings of fact, conclusions, and a decision 
of the appeal. Whenever such an oral deci-
sion is rendered, the Board will subsequently 
furnish the parties an authenticated copy of 
such oral decision for record and payment 
purposes and to establish the starting date 
for the period for filing a motion for recon-
sideration under Rule 20. 

(d) A decision under Rule 12.2 shall have no 
value as precedent, and in the absence of 
fraud, shall be final and conclusive and may 
not be appealed or set aside. 

12.3 Accelerated Procedure 

(a) In appeals proceeding under the Accel-
erated procedure, the parties are encouraged, 
to the extent possible consistent with ade-
quate presentation of their factual and legal 
positions, to waive pleadings, discovery, and 
briefs. The Board may shorten time periods 
prescribed or allowed under these Rules as 
necessary to enable the Board to decide the 
appeal within the 180-day period. 

(b) Within 30 days after the Board has ac-
knowledged receipt of the appellant’s notice 
of election, the assigned Administrative 
Judge should take the following actions, if 
feasible, in a pre-hearing conference: 

(1) Identify and simplify the issues; 
(2) Establish a simplified procedure, in-

cluding discovery, appropriate to the par-
ticular appeal involved; 

(3) Determine whether either party elects a 
hearing, and if so, fix a time and place there-
for; and 

(4) Establish an accelerated schedule for 
the timely resolution of the appeal. 

(c) Written decisions by the Board in ap-
peals processed under the Accelerated proce-
dure will normally be short and contain only 
summary findings of fact and conclusions. 

Decisions will be rendered for the Board by a 
single Administrative Judge with the con-
currence of a Vice Chairman, or by a major-
ity among these two and the Chairman in 
case of disagreement. 

12.4 Motions for Reconsideration in Rule 12 
Appeals 

Motions for reconsideration of appeals de-
cided under either the Small Claims (Expe-
dited) procedure or the Accelerated proce-
dure need not be decided within the original 
120-day or 180-day limit, but all such motions 
will be processed and decided promptly so as 
to be consistent with the intent of this Rule. 

RULE 13. SETTLING THE RECORD IN APPEALS 
WITH A HEARING 

(a) The record upon which the Board’s deci-
sion will be rendered consists of the docu-
ments admitted under Rule 4, the documents 
admitted into evidence as hearing exhibits, 
together with the hearing transcript. The 
Board may designate with notice to the par-
ties, any document to be made part of the 
record. 

(b) As appropriate, the Board may also rely 
on pleadings, pre-hearing conference memo-
randa, orders, briefs, stipulations, and other 
documents contained in the Board’s file. 

(c) Except as the Board may otherwise 
order, no evidence will be received after com-
pletion of an oral hearing. 

(d) The weight to be given to any evidence 
will rest within the discretion of the Board. 
The Board may require either party, with ap-
propriate notice to the other party, to sub-
mit additional evidence on any matter rel-
evant to the appeal. 

(e) The record will at all reasonable times 
be available for inspection by the parties at 
the offices of the Board. 

RULE 14. BRIEFS 

(a) Pre-Hearing Briefs—The Board may re-
quire the parties to submit pre-hearing 
briefs. If the Board does not require pre-hear-
ing briefs, either party may, upon appro-
priate and sufficient notice to the other 
party, furnish a pre-hearing brief to the 
Board. 

(b) Post-Hearing Briefs—Post-hearing briefs 
may be submitted upon such terms as may 
be directed by the presiding Administrative 
Judge or examiner at the conclusion of the 
hearing. 

RULE 15. REPRESENTATION 

(a) An individual appellant may represent 
his or her interests before the Board; a cor-
poration may be represented by one of its of-
ficers; and a partnership or joint venture by 
one of its members; or any of these by an at-
torney at law duly licensed in any state, 
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commonwealth, territory, the District of Co-
lumbia, or in a foreign country. Anyone rep-
resenting an appellant shall file a written 
notice of appearance with the Board. 

(b) The Government shall be represented 
by counsel. Counsel for the Government 
shall file a written notice of appearance with 
the Board. 

RULE 16. SANCTIONS 

If any party fails to obey an order issued 
by the Board, the Board may impose such 
sanctions as it considers necessary to the 
just and expeditious conduct of the appeal. 

RULE 17. DISMISSAL OR DEFAULT FOR FAILURE 
TO PROSECUTE OR DEFEND 

Whenever the record discloses the failure 
of either party to file documents required by 
these Rules, respond to notices or cor-
respondence from the Board, comply with or-
ders of the Board, or otherwise indicates an 
intention not to continue the prosecution or 
defense of an appeal, the Board may, in the 
case of a default by the appellant, issue an 
order to show cause why the appeal should 
not be dismissed with prejudice for failure to 
prosecute. In the case of a default by the 
Government, the Board may issue an order 
to show cause why the Board should not act 
thereon pursuant to Rule 16. If good cause is 
not shown, the Board may take appropriate 
action. 

RULE 18. SUSPENSIONS; DISMISSAL WITHOUT 
PREJUDICE 

(a) The Board may suspend the proceedings 
by agreement of the parties for settlement 
discussions, or for good cause shown. 

(b) In certain cases, appeals docketed be-
fore the Board are required to be placed in a 
suspense status and the Board is unable to 
proceed with disposition thereof for reasons 
not within the control of the Board. Where 
the suspension has continued, or may con-
tinue, for an inordinate length of time, the 
Board may dismiss such appeals from its 
docket for a period of time without prejudice 
to their restoration. Unless either party or 
the Board moves to reinstate the appeal 
within the time period set forth in the dis-
missal order, or if no time period is set forth, 
within one year from the date of the dis-
missal order, the dismissal shall be deemed 
to be with prejudice. 

RULE 19. DECISIONS 

(a) Decisions of the Board will be made in 
writing and authenticated copies of the deci-
sion will be sent simultaneously to both par-
ties. All orders and decisions, except those as 
may be required by law to be held confiden-
tial, will be available to the public. Deci-
sions of the Board will be made solely upon 
the record. 

(b) Any monetary award shall be promptly 
paid. 

(c) In awards that may be paid from the 
Judgment Fund, 31 U.S.C. 1304, the Recorder 
will forward the required forms to each party 
with the decision. If the parties do not con-
template an appeal or motion for reconsider-
ation, they will execute the forms indicating 
that no judicial review will be sought. The 
Government agency will forward the re-
quired forms with a copy of the decision to 
the Department of the Treasury for certifi-
cation of payment. 

(d) When the parties settle an appeal in 
favor of the appellant, they may file with the 
Board a stipulation setting forth the amount 
of the settlement due to the appellant. By 
joint motion, the parties may request that 
the Board issue a decision in the nature of a 
consent judgment, awarding the stipulated 
amount to the appellant. These decisions 
will be processed in accordance with para-
graph (c) of this Rule. 

(e) After a decision has become final the 
Board may, upon request of a party and after 
notice to the other party, grant the with-
drawal of original exhibits, or any part 
thereof. The Board may require the substi-
tution of true copies of exhibits or any part 
thereof as a condition of granting permission 
for such withdrawal. 

RULE 20. MOTION FOR RECONSIDERATION 

A motion for reconsideration may be filed 
by either party. It shall set forth specifically 
the grounds relied upon to grant the motion. 
The motion must be filed within 30 days 
from the date of the receipt of a copy of the 
decision of the Board by the party filing the 
motion. An opposing party must file any 
cross-motion for reconsideration within 30 
days from its receipt of the motion for recon-
sideration. Extensions in the period to file a 
motion will not be granted. Extensions to 
file a memorandum in support of a timely- 
filed motion may be granted. 

RULE 21. REMAND FROM COURT 

Whenever any Court remands an appeal to 
the Board for further proceedings, each of 
the parties shall, within 30 days of receipt of 
such remand, submit a report to the Board 
recommending procedures to be followed so 
as to comply with the Court’s remand. The 
Board will consider the reports and enter an 
order governing the remanded appeal. 

RULE 22. SUBPOENAS 

(a) Voluntary Cooperation—Each party is 
expected: 

(1) To cooperate and make available wit-
nesses and evidence under its control as re-
quested by the other party without issuance 
of a subpoena, and 

(2) To secure voluntary attendance of de-
sired third-party witnesses and production of 
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desired third-party books, records, docu-
ments, or tangible things whenever possible. 

(b) General—Upon written request of either 
party, or on his or her own initiative, an Ad-
ministrative Judge may issue a subpoena re-
quiring: 

(1) Testimony at a deposition—The deposing 
of a witness in the city or county where the 
witness resides or is employed or transacts 
business in person, or at another location 
convenient for the witness that is specifi-
cally determined by the Board; 

(2) Testimony at a hearing—The attendance 
of a witness for the purpose of taking testi-
mony at a hearing; and 

(3) Production of books and records—The pro-
duction by the witness at the deposition or 
hearing of books and records (including elec-
tronically stored information and other tan-
gible things) designated in the subpoena. 

(c) Request for Subpoena— 
(1) A request for subpoena shall normally 

be filed at least: 
(i) 15 days before a scheduled deposition 

where the attendance of a witness at a depo-
sition is sought; or 

(ii) 30 days before a scheduled hearing 
where the attendance of a witness at a hear-
ing is sought. 

(2) The Board may honor a request for sub-
poena not made within the time limitations 
set forth in paragraph (c)(1) of this Rule. 

(3) A request for a subpoena shall state the 
reasonable scope and general relevance to 
the case of the testimony and of any books 
and records sought. The Board may require 
resubmission of a request that does not pro-
vide this information. 

(d) Requests to Quash or Modify—Upon writ-
ten request by the person subpoenaed or by a 
party, made within 10 days after service but 
in any event not later than the time speci-
fied in the subpoena for compliance, the 
Board may quash or modify the subpoena if 
it is unreasonable or oppressive or for other 
good cause shown, or require the person in 
whose behalf the subpoena was issued to ad-
vance the reasonable cost of producing sub-
poenaed books and papers. Where cir-
cumstances require, the Board may act upon 
such a request at any time after a copy of 
the request has been served upon the oppos-
ing party. 

(e) Form of Subpoena— 
(1) Every subpoena shall state the name of 

the Board and the caption of the appeal, and 
shall command each person to whom it is di-
rected to attend and give testimony, and if 
appropriate, to produce specified books and 
records at a time and place therein specified. 
In issuing a subpoena to a requesting party, 
the Administrative Judge will sign the sub-
poena, enter the name of the witness and 
may otherwise leave it blank. The party to 
whom the subpoena is issued shall complete 
the subpoena before service. 

(2) Where the witness is located in a for-
eign country, a letter rogatory may be 
issued and served under the circumstances 
and in the manner provided in 28 U.S.C. 1781. 

(f) Service— 
(1) The party requesting issuance of a sub-

poena shall arrange for service. 
(2) A subpoena requiring the attendance of 

a witness at a deposition or hearing may be 
served in any state, commonwealth, terri-
tory, or the District of Columbia. A sub-
poena may be served by a United States mar-
shal or deputy marshal, or by any other per-
son who is not a party and not less than 18 
years of age. Service of a subpoena upon a 
person named therein shall be made by per-
sonally delivering a copy to that person and 
tendering the fees for one day’s attendance 
and the mileage provided by 28 U.S.C. 1821 or 
other applicable law. However, where the 
subpoena is issued on behalf of the Govern-
ment, payment need not be tendered in ad-
vance of attendance. 

(3) The party at whose instance a subpoena 
is issued shall be responsible for the payment 
of fees and mileage of the witness and of the 
officer who serves the subpoena. The failure 
to make payment of such charges on demand 
may be deemed by the Board as a sufficient 
ground for striking such evidence as the 
Board deems appropriate. 

(g) Contumacy or Refusal to Obey a Sub-
poena—In case of contumacy or refusal to 
obey a subpoena by a person who resides, is 
found, or transacts business within the juris-
diction of a United States District Court, the 
Board may apply to the Court through the 
Attorney General of the United States for an 
order requiring the person to appear before 
the Board to give testimony or produce evi-
dence or both. Any failure of any such person 
to obey the order of the Court may be pun-
ished by the Court as a contempt thereof. 

RULE 23. EX PARTE COMMUNICATIONS 

No member of the Board or of the Board’s 
staff shall entertain, nor shall any person di-
rectly or indirectly involved in an appeal, 
submit to the Board or the Board’s staff, ex 
parte, any evidence, explanation, analysis, or 
advice, whether written or oral, regarding 
any matter at issue in an appeal. This Rule 
does not apply to consultation among Board 
members or its staff or to ex parte commu-
nications concerning the Board’s administra-
tive functions or procedures. 

RULE 24. EFFECTIVE DATE 

These rules and addendums are applicable 
to appeals processed under the Contract Dis-
putes Act (CDA), 41 U.S.C. 7101–7109, and 
other appeals to the extent consistent with 
law. They apply to all appeals filed on or 
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after the date of final publication in the FED-
ERAL REGISTER, and to those appeals filed be-
fore that date, unless that application is in-
equitable or unfair. 

ADDENDUM I 

EQUAL ACCESS TO JUSTICE ACT 
PROCEDURES 

(a) Definitions— 
For the purpose of these procedures: 
(1) ‘‘Equal Access to Justice Act,’’ or 

‘‘EAJA,’’ means 5 U.S.C. 504, as amended; 
(2) ‘‘Board’’ means the Armed Services 

Board of Contract Appeals; and 
(3) ‘‘Contract Disputes Act’’ means the 

Contract Disputes Act, 41 U.S.C. 7101–7109 
(CDA). 

(b) Scope of procedures—These procedures 
are intended to assist the parties in the proc-
essing of EAJA applications for award of fees 
and other expenses incurred in connection 
with appeals pursuant to the CDA. 

(c) Eligibility of applicants— 
(1) To be eligible for an EAJA award, an 

applicant must be a party appellant that has 
prevailed in a CDA appeal before the Board 
and must be one of the following: 

(i) An individual with a net worth which 
did not exceed $2,000,000 at the time the ap-
peal was filed; or 

(ii) Any owner of an unincorporated busi-
ness, or any partnership, corporation, asso-
ciation, unit of local Government, or organi-
zation, the net worth of which does not ex-
ceed $7,000,000 and which does not have more 
than 500 employees; except: 

(A) Certain charitable organizations or co-
operative associations; and 

(B) For the purposes of 5 U.S.C. 504(a)(4), a 
small entity as defined in 5 U.S.C. 601, need 
not comply with any net worth requirement 
(see 5 U.S.C. 504(b)(1)(B)). 

(2) For the purpose of eligibility, the net 
worth and number of employees of an appli-
cant shall be determined as of the date the 
underlying CDA appeal was filed with the 
Board. 

(d) Standards of awards—A prevailing eligi-
ble applicant shall receive an award of fees 
and expenses incurred in connection with a 
CDA appeal, unless the position of the Gov-
ernment over which the applicant prevailed 
was substantially justified, or if special cir-
cumstances make the award unjust. 

(e) Allowable fees and other expenses— 
(1) Fees and other expenses must be rea-

sonable. Awards will be based upon the pre-
vailing market rates, subject to paragraph 
(e)(2) of this section, for the kind and quality 
of services furnished by attorneys, agents, 
and expert witnesses. 

(2) No award for the fee of an attorney or 
agent may exceed $125 per hour. No expert 
witness shall be compensated at a rate in ex-
cess of the highest rate of compensation for 

expert witnesses paid by the agency in-
volved. 

(3) The reasonable cost of any study, anal-
ysis, engineering report, test, or project, pre-
pared on behalf of a party may be awarded, 
to the extent that the study or other matter 
was necessary in connection with the appeal 
and the charge for the service does not ex-
ceed the prevailing rate for similar services. 

(f) Time for filing of applications—An appli-
cation may be filed after an appellant has 
prevailed in the CDA appeal within 30 days 
after the Board’s disposition of the appeal 
has become final. 

(g) Application contents— 
(1) An EAJA application shall comply with 

each of the following: 
(i) Show that the applicant is a prevailing 

party; 
(ii) Show that the applicant is eligible to 

receive an award; 
(iii) Allege that the position of the govern-

ment was not substantially justified; and 
(iv) Show the amount of fees and other ex-

penses sought, including an itemized state-
ment thereof. 

(2) An original and one copy of the applica-
tion and exhibits should be filed with the 
Board. The applicant will forward one copy 
to the Government. 

(3) When a compliant application has been 
timely filed, the Board, in order to obtain 
more detailed information, may require sup-
plementation of the application. 

(h) Net worth exhibit—Each applicant for 
which a determination of net worth is re-
quired under the EAJA should provide with 
its application a detailed net worth exhibit 
showing the net worth of the applicant when 
the CDA appeal was filed. The exhibit may 
be in any form convenient to the applicant 
that provides full disclosure of assets, liabil-
ities, and net worth. 

(i) Fees and other expenses exhibit—The ap-
plication should be accompanied by a de-
tailed fees and other expenses exhibit fully 
documenting the fees and other expenses, in-
cluding the cost of any study, analysis, engi-
neering report, test, or project, for which an 
award is sought. The date and a description 
of all services rendered or costs incurred 
should be indicated. A separate itemized 
statement should be submitted for each pro-
fessional firm or individual whose services 
are covered by the application showing the 
hours spent in connection with the CDA ap-
peal by each individual, a description of the 
particular services performed by specific 
date, the rate at which each fee has been 
computed, any expenses for which reimburse-
ment is sought, the total amount claimed, 
and the total amount paid or payable by the 
applicant or by any other person or entity 
for the services provided. The Board may re-
quire the applicant to provide vouchers, re-
ceipts, or other substantiation for any ex-
penses sought. 
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(j) Answer to application— 
(1) Within 30 days after receipt by the Gov-

ernment of an application, the Government 
may file an answer. Unless the Government 
requests an extension of time for filing or 
files a statement of intent to negotiate 
under paragraph (2) below, failure to file an 
answer within the 30-day period may be 
treated by the Board at its discretion as a 
general denial to the application on behalf of 
the Government. 

(2) If the Government and the applicant be-
lieve that the matters raised in the applica-
tion can be resolved by mutual agreement, 
they may jointly file a statement of intent 
to negotiate a settlement. Filing of this 
statement will extend the time for filing an 
answer for an additional 30 days. Further ex-
tensions may be requested by the parties. 

(3) The answer will explain in detail any 
objections to the award requested and iden-
tify the facts relied upon in support of the 
Government’s position. 

(4) An original and one copy of the answer 
should be filed with the Board. The Govern-
ment will forward one copy to the applicant. 

(k) Reply—Within 15 days after receipt of 
an answer, the applicant may file a reply. An 
original and one copy of the reply will be 
filed with the Board. The applicant will for-
ward one copy to the Government. 

(l) Award proceedings— 
(1) The Board may enter an order pre-

scribing the procedure to be followed or take 
such other action as may be deemed appro-
priate under the EAJA. Further proceedings 
will be held only when necessary for full and 
fair resolution of the issues arising from the 
application. 

(2) A request that the Board order further 
proceedings under this paragraph will de-
scribe the disputed issues, explain why the 
additional proceedings are deemed necessary 
to resolve the issues and specifically identify 
any information sought and its relationship 
to the disputed issues. 

(m) Evidence— 
(1) Decisions on the merits—When a CDA ap-

peal is decided on the merits, other than by 
a consent judgment, the record relating to 
whether the Government’s position under 
the EAJA was substantially justified will be 
limited to the record in the CDA appeal. Evi-
dence relevant to other issues in the award 
proceeding may be submitted. 

(2) Other dispositions—When a CDA appeal 
is settled, or decided by a consent judgment, 
either party in proceedings under the EAJA 
may, for good cause shown, supplement the 
record established in the CDA appeal with af-
fidavits and other supporting evidence relat-
ing to whether the position of the agency 
was substantially justified or other issues in 
the award proceeding. 

(n) Decision—Decisions under the EAJA 
will be rendered by the Administrative Judge 
or a majority of the judges who would have 

participated in a motion for reconsideration 
of the underlying CDA appeal. The decision 
of the Board will include written findings 
and conclusions and the basis therefor. The 
Board’s decision on an application for fees 
and other expenses under the EAJA will be 
the final administrative decision regarding 
the EAJA application. 

(o) Motions for reconsideration—Either party 
may file a motion for reconsideration. Mo-
tions for reconsideration must be filed with-
in 30 days of receipt of the Board’s EAJA de-
cision. Extensions in the period to file a mo-
tion will not be granted. Extensions to file a 
memorandum in support of a timely filed 
motion may be granted. 

(p) Payment of Awards—The Board’s EAJA 
awards will be paid directly by the con-
tracting agency over which the applicant 
prevailed in the underlying CDA appeal. 

ADDENDUM II 

ALTERNATIVE METHODS OF DISPUTE 
RESOLUTION 

1. The Contract Disputes Act (CDA), 41 
U.S.C. 7105(g)(1), states that boards of con-
tract appeals ‘‘shall . . . to the fullest extent 
practicable provide informal, expeditious, 
and inexpensive resolution of disputes.’’ Res-
olution of a dispute at the earliest stage fea-
sible, by the fastest and least expensive 
method possible, benefits both parties. To 
that end, the parties are encouraged to con-
sider Alternative Dispute Resolution (ADR) 
procedures for pre-claim and pre-final deci-
sion matters, as well as appeals pending be-
fore the Board. The Board may also conduct 
ADRs for any Federal agency. However, if 
the matter is not pending before the Board 
under its CDA jurisdiction, any settlement 
may not be paid out of the Judgment Fund. 

2. The ADR methods described in this Ad-
dendum are intended to suggest techniques 
that have worked in the past. Any appro-
priate method that brings the parties to-
gether in settlement, or partial settlement, 
of their disputes is a good method. The ADR 
methods listed are not intended to preclude 
the parties’ use of other ADR techniques 
that do not require the Board’s participa-
tion, such as settlement negotiations, fact- 
finding conferences or procedures, medi-
ation, or minitrials not involving use of the 
Board’s personnel. Any method, or combina-
tion of methods, including one that will re-
sult in a binding decision, may be selected by 
the parties without regard to the dollar 
amount in dispute. 

3. The parties must jointly request ADR 
procedures at the Board. The request must 
be approved by the Board. The Board may 
also schedule a conference to explore the de-
sirability and selection of an ADR method 
and related procedures. If an ADR involving 
the Board’s participation is requested and 
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approved by the Board, a Neutral will be ap-
pointed. If an Administrative Judge has al-
ready been assigned to an appeal, the same 
judge will normally be assigned to be the 
Neutral in an ADR. If an Administrative 
Judge has not yet been assigned to the ap-
peal, or if the subject of the ADR is a matter 
pending before the contracting officer prior 
to any appeal, the Board will appoint an Ad-
ministrative Judge to be the Neutral. In 
such instances, as well as situations in which 
the parties prefer that an assigned Adminis-
trative Judge not be appointed to serve as 
the Neutral, the parties may submit a list of 
at least three preferred Administrative 
Judges and the Board will endeavor to ac-
commodate their preferences. 

4. To facilitate full, frank and open discus-
sion and presentations, any Neutral who has 
participated in a non-binding ADR procedure 
that has failed to resolve the underlying dis-
pute will be recused from further participa-
tion in the matter unless the parties ex-
pressly agree otherwise in writing and the 
Board concurs. Further, the recused Neutral 
will not discuss the merits of the dispute or 
substantive matters involved in the ADR 
proceedings with other Board personnel. 

5. Written material prepared specifically 
for use in an ADR proceeding, oral presen-
tations made at an ADR proceeding, and all 
discussions in connection with such pro-
ceedings between the parties and the Neutral 
are confidential and, unless otherwise spe-
cifically agreed by the parties, inadmissible 
as evidence in any pending or future Board 
proceeding involving the parties or matter in 
dispute. However, evidence otherwise admis-
sible before the Board is not rendered inad-
missible because of its use in the ADR pro-
ceeding. 

6. The ADR method and the procedures and 
requirements implementing the ADR method 
will be prescribed by the written agreement 
of the parties and approved by the Board. 
ADR methods can be used successfully at 
any stage of the litigation. 

7. The following are examples of ADR 
methods commonly used at the Board: 

(a) Nonbinding— 
Mediations: A Neutral is an Administra-

tive Judge who will not normally hear or 
have any formal or informal decision-mak-
ing authority in the matter and who is ap-
pointed for the purpose of facilitating settle-
ment. In many circumstances, settlement 
can be fostered by a frank, in-depth discus-
sion of the strengths and weaknesses of each 
party’s position with the Neutral. The agen-
da for meetings with the Neutral will be 
flexible to accommodate the requirements of 
the case. To further the settlement effort, 
the Neutral may meet with the parties ei-
ther jointly or individually. A Neutral’s rec-
ommendations are not binding on the par-
ties. When this method is selected, the ADR 
agreement must contain a provision in which 

the parties and counsel agree not to sub-
poena the Neutral in any legal action or ad-
ministrative proceeding of any kind to 
produce any notes or documents related to 
the ADR proceeding or to testify concerning 
any such notes or documents or concerning 
his/her thoughts or impressions. 

(b) Binding— 
Summary Proceeding With Binding Deci-

sion: A summary proceeding with binding de-
cision is a procedure whereby the resolution 
of the appeal is expedited and the parties try 
their appeal informally before an Adminis-
trative Judge. A binding ‘‘bench’’ decision 
may be issued upon conclusion of the pro-
ceeding, or a binding summary written deci-
sion will be issued by the judge no later than 
ten days following the later of conclusion of 
the proceeding or receipt of a transcript. The 
parties must agree in the ADR agreement 
that all decisions, rulings, and orders by the 
Board under this method shall be final, con-
clusive, not appealable, and may not be set 
aside, except for fraud. All such decisions, 
rulings, and orders will have no precedential 
value. Pre-hearing, hearing, and post-hearing 
procedures and rules applicable to appeals 
generally will be modified or eliminated to 
expedite resolution of the appeal. 

(c) Other Agreed Methods— 
The parties and the Board may agree upon 

other informal methods, binding or non-
binding that are structured and tailored to 
suit the requirements of the individual case. 

8. The above-listed ADR procedures are in-
tended to shorten and simplify the Board’s 
more formalized procedures. Generally, if 
the parties resolve their dispute by agree-
ment, they benefit in terms of cost and time 
savings and maintenance or restoration of 
amicable relations. The Board will not view 
the parties’ participation in ADR pro-
ceedings as a sign of weakness. Any method 
adopted for dispute resolution depends upon 
both parties having a firm, good faith com-
mitment to resolve their differences. Absent 
such intention, the best structured dispute 
resolution procedure is unlikely to be suc-
cessful. 

[56 FR 36572, July 31, 1991, as amended at 58 
FR 37868, July 14, 1993; 65 FR 39707, June 27, 
2000; 75 FR 14095, Mar. 24, 2010; 76 FR 27275, 
May 11, 2011; 76 FR 76321, Dec. 7, 2011; 79 FR 
42216, July 21, 2014] 

APPENDIXES B–E TO CHAPTER 2 
[RESERVED] 

APPENDIX F TO CHAPTER 2—MATERIAL 
INSPECTION AND RECEIVING REPORT 

Part 1—Introduction 
Sec. 

F–101 General. 
F–102 Applicability. 
F–103 Use. 
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