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SUBCHAPTER E—GENERAL CONTRACTING REQUIREMENTS 

PART 327—PATENTS, DATA, AND 
COPYRIGHTS 

Subpart 327.3—Patent Rights Under 
Government Contracts 

Sec. 
327.303 Solicitation provision and contract 

clause. 

Subpart 327.4—Rights in Data and 
Copyrights 

327.404–70 Solicitation provision and con-
tract clause. 

327.409 Solicitation provision and contract 
clause. 

AUTHORITY: 5 U.S.C. 301; 40 U.S.C. 121(c)(2). 

SOURCE: 80 FR 72151, Nov. 18, 2015, unless 
otherwise noted. 

Subpart 327.3—Patent Rights 
Under Government Contracts 

327.303 Solicitation provision and con-
tract clause. 

The contracting officer shall insert 
the clause at 352.227–11, Patent 
Rights—Exceptional Circumstances 
and any appropriate alternates in lieu 
of Federal Acquisition Regulation 
(FAR) 52.227–11 whenever a Determina-
tion of Exceptional Circumstances 
(DEC) involving the provision of mate-
rials that has been executed in accord-
ance with Agency policy and proce-
dures calls for its use and the clause at 
352.227–11, Patent Rights—Exceptional 
Circumstances, appropriately covers 
the circumstances. The contracting of-
ficer should reference the DEC in the 
solicitation and shall attach a copy of 
the executed DEC to the contract. 

Subpart 327.4—Rights in Data and 
Copyrights 

327.404–70 Solicitation provision and 
contract clause. 

The contracting officer shall insert 
the clause at 352.227–70, Publications 
and Publicity, in solicitations, con-
tracts, and orders that involve require-
ments which could lead to the contrac-
tor’s publishing the results of its work 
under the contract. 

327.409 Solicitation provision and con-
tract clause. 

The contracting officer shall insert 
the clause at 352.227–14, Rights in 
Data—Exceptional Circumstances, and 
any appropriate alternates in lieu of 
the FAR clause at 52.227–14, Rights in 
Data-General, whenever a DEC exe-
cuted in accordance with Agency pol-
icy and procedures calls for its use. 
Prior to using this clause, a DEC must 
be executed in accordance with Agency 
policy and procedures. The contracting 
officer should reference the DEC in the 
solicitation and shall attach a copy of 
the executed DEC to the contract. 

PART 328 [RESERVED] 

PART 330—COST ACCOUNTING 
STANDARDS 

Subpart 330.2—CAS Program Requirements 

Sec. 
330.201 Contract requirements. 
330.201–5 Waiver. 

AUTHORITY: 5 U.S.C. 301; 40 U.S.C. 121(c)(2). 

SOURCE: 80 FR 72151, Nov. 18, 2015, unless 
otherwise noted. 

Subpart 330.2—CAS Program 
Requirements 

330.201 Contract requirements. 

330.201–5 Waiver. 

The Senior Procurement Executive 
(SPE) shall exercise the waiver author-
ity under Federal Acquisition Regula-
tion 30.201–5(a)(2). Operating Divisions 
and Staff Divisions shall forward waiv-
er requests to the SPE. 

PART 331—CONTRACT COST 
PRINCIPLES AND PROCEDURES 

AUTHORITY: 5 U.S.C. 301; 40 U.S.C. 121(c)(2). 

SOURCE: 80 FR 72151, Nov. 18, 2015, unless 
otherwise noted. 
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Health and Human Services 332.703–1 

Subpart 331.1—Applicability 

331.101–70 Salary rate limitation. 
(a) Beginning in fiscal year 1990, Con-

gress has stipulated in the Department 
of Health and Human Services appro-
priations acts and continuing resolu-
tions that, under applicable contracts, 
appropriated funds cannot be used to 
pay the direct salary of an individual 
above the stipulated rates. The applica-
ble rates for each year are identified at 
www.opm.gov. 

(b) The contracting officer shall in-
sert the clause at 352.231–70, Salary 
Rate Limitation, in solicitations and 
contracts when a cost-reimbursement; 
fixed-price level-of-effort; time-and- 
materials; or labor-hour contract is 
contemplated. 

PART 332—CONTRACT FINANCING 

Subpart 332.4—Advance Payments for 
Non-Commercial Items 

Sec. 
332.402 General. 
332.407 Interest. 

Subpart 332.5—Progress Payments Based 
on Cost 

332.501 General. 
332.501–2 Unusual progress payments. 

Subpart 332.7—Contract Funding 

332.702 Policy. 
332.703 Contract funding requirements. 
332.703–1 General. 
332.703–71 Incrementally funded cost-reim-

bursement contracts. 
332.703–72 Incremental Funding Table. 
332.706 Solicitation provision and contract 

clauses. 
332.706–2 Provision and clauses for limita-

tion of cost or funds. 

AUTHORITY: 5 U.S.C. 301; 40 U.S.C. 121(c)(2). 

SOURCE: 80 FR 72151, Nov. 18, 2015, unless 
otherwise noted. 

Subpart 332.4—Advance Pay-
ments for Non-Commercial 
Items 

332.402 General. 
(e) The head of the contracting activ-

ity (HCA) (non-delegable) shall make 
determinations related to advanced 

payments and assure compliance with 
FAR 32.402. 

332.407 Interest. 
(d) The HCA (non-delegable) shall 

make the determinations in FAR 
32.407(d). 

Subpart 332.5—Progress Payments 
Based on Cost 

332.501 General. 

332.501–2 Unusual progress payments. 
(a)(3) The HCA (non-delegable) shall 

approve unusual progress payments. 

Subpart 332.7—Contract Funding 
332.702 Policy. 

Departmental employees shall report 
any suspected violation of the Anti-De-
ficiency Act (31 U.S.C. 1341, 13 U.S.C. 
1342, and 31 U.S.C. 1517) immediately to 
the Operating Division’s Chief Finan-
cial Officer (CFO), who in turn will re-
port the matter to the HHS Deputy 
CFO. 

332.703 Contract funding require-
ments. 

332.703–1 General. 
(b) The following requirements gov-

ern all solicitations and contracts 
using incremental funding, as appro-
priate: 

(1) The contracting officer shall con-
sider the estimated total cost of the 
contract, including all planned incre-
ments of performance when deter-
mining the requirements that must be 
met before contract execution (e.g., 
Justification and Approvals, clear-
ances, and approvals). 

(2) The solicitation and resultant 
contract shall include a statement of 
work or performance work statement 
that describes the total project, covers 
all proposed increments of perform-
ance, and contains a schedule of 
planned increments of performance. No 
funding increment may exceed 1 year, 
and the services rendered during each 
increment of performance must provide 
a specific material benefit that can 
stand alone if the remaining effort is 
not funded. The resultant contract 
shall also include the corresponding 
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48 CFR Ch. 3 (10–1–16 Edition) 332.703–71 

amount of funds planned for obligation 
for each increment of performance. 

(3) The contracting officer shall re-
quest that offerors respond to the solic-
itation with technical and cost pro-
posals for the entire project, and shall 
require distinct technical and cost 
break-outs of the planned increments 
of performance. 

(4) Proposals shall be evaluated and 
any discussions and negotiations shall 
be conducted based upon the total 
project, including all planned incre-
ments of performance. 

332.703–71 Incrementally funded cost- 
reimbursement contracts. 

Incremental funding may be used in 
cost-reimbursement contracts for sev-
erable services only when all of the fol-
lowing circumstances are present: 

(a) Funding of increments after the 
initial increment of performance is 
provided from the appropriation ac-
count available for obligation at that 
time; 

(b) The project represents a bona fide 
need of the fiscal year in which the 
contract is awarded and initially fund-
ed (i.e., the initial increment of per-
formance) and is also a bona fide need 
of each subsequent fiscal year whose 
appropriation will be used; and 

(c) The project’s significance pro-
vides reasonable assurance that subse-
quent year appropriations will be made 
available to fund the project’s continu-
ation and completion. 

332.703–72 Incremental Funding 
Table. 

(a) The contracting officer shall in-
sert substantially the following lan-
guage in Section B: Supplies or Serv-
ices and Prices or Costs, Table 1, in all 
cost-reimbursement contracts for sev-
erable services using incremental fund-
ing. The language requires the con-
tracting officer to: 

(1) Insert the initial funding obli-
gated by the award; 

(2) Identify the increment of perform-
ance covered by the funding provided; 
and 

(3) Specify the start and end dates for 
each increment of performance, as re-
quired by the ‘‘Limitation of Funds’’ 
clause at FAR 52.232–22. 

(b) Modification of the language is 
permitted to fit specific circumstances 
of the contract, including but not lim-
ited to language necessary to reflect 
the specific type of cost reimbursement 
contract awarded, but the language 
may not be omitted completely. 

Table 1—B. llEstimated Cost— 
Incrementally Funded Contract 

(a) The total estimated cost to the 
Government for full performance of 
this contract, including all allowable 
direct and indirect costs, is $ll [insert 
full amount]. 

(b) The following represents the 
schedule* by which the Government ex-
pects to allot funds to this contract: 

CLIN, 
task number, or 

description 

Start date of 
increment of 
performance 

End date of 
increment of 
performance 

Estimated cost ($) Fee ($) 
(as appropriate) 

Estimated cost 
plus fee 

($) (as appropriate) 

............................... ............................... .

............................... ............................... .

............................... ............................... .

............................... ............................... .

............................... ............................... .

............................... ............................... [Total] .................... [Total] .................... [Total] 

*To be inserted after negotiation 
(c) Total funds currently obligated 

and available for payment under this 
contract are $ll [insert amount funded 
to date]. 

(d) The contracting officer may issue 
unilateral modifications to obligate ad-
ditional funds to the contract and 
make related changes to paragraphs (b) 
and/or (c) above. 
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Health and Human Services 333.215–70 

(e) Until this contract is fully funded, 
the requirements of the clause at FAR 
52.232–22, Limitation of Funds, shall gov-
ern. Once the contract is fully funded, 
the requirements of the clause at FAR 
52.232–20, Limitation of Cost, govern. 

332.706 Solicitation provision and con-
tract clauses. 

332.706–2 Provision and clauses for 
limitation of cost or funds. 

(b) In addition to the clause at FAR 
52.232–22, Limitation of Funds, the con-
tracting officer shall insert the provi-
sion at 352.232–70, Incremental Fund-
ing, in all solicitations when a cost-re-
imbursement contract for severable 
services using incremental funding is 
contemplated. The provision requires 
the contracting officer to insert a spe-
cific increment of performance that 
the initial funding is expected to cover. 

PART 333—PROTESTS, DISPUTES, 
AND APPEALS 

Subpart 333.1—Protests 

Sec. 
333.102 General. 
333.103 Protests to the agency. 

Subpart 333.2—Disputes and Appeals 

333.203 Applicability. 
333.209 Suspected fraudulent claims. 
333.215–70 Contract clauses. 

AUTHORITY: 5 U.S.C. 301; 40 U.S.C. 121(c)(2). 

SOURCE: 80 FR 72151, Nov. 18, 2015, unless 
otherwise noted. 

Subpart 333.1—Protests 
333.102 General. 

(g)(1) The Office of General Counsel- 
General Law Division serves as the li-
aison for protests lodged with the Gov-
ernment Accountability Office (GAO); 
is designated as the office responsible 
for all protests within the Department 
of Health and Human Services; and 
serves as the notification point with 
GAO for all protests. 

(2) The contracting officer will follow 
the direction of the Operating Divi-
sion’s protest control officer for re-
sponding to protests whether they are 
filed with GAO or directly with the 
contracting officer. 

333.103 Protests to the agency. 

(f)(1) Protests to the contracting offi-
cer must be in writing. The contracting 
officer is authorized to make the deter-
mination, using the criteria in Federal 
Acquisition Regulation 33.104(b), to 
award a contract notwithstanding the 
protest after obtaining the concurrence 
of the contracting activity’s protest 
control officer and consulting with the 
appropriate legal office. 

Subpart 333.2—Disputes and 
Appeals 

333.203 Applicability. 

(c) The Civilian Board of Contract 
Appeals is the authorized ‘‘Board’’ to 
hear and determine disputes for the De-
partment. 

333.209 Suspected fraudulent claims. 

The contracting officer shall submit 
any instance of a contractor’s sus-
pected fraudulent claim to the Office of 
Inspector General for investigation. 

333.215–70 Contract clauses. 

(a) The contracting officer shall in-
sert the clause at 352.233–70, Choice of 
Law (Overseas), in solicitations and 
contracts when performance will be 
outside the United States, its posses-
sions, and Puerto Rico, except as oth-
erwise provided in a government-to- 
government agreement. 

(b) The contracting officer shall in-
sert the clause at 352.233–71, Litigation 
and Claims, in solicitations and con-
tracts when a cost-reimbursement, 
time-and-materials, or labor-hour con-
tract is contemplated (other than a 
contract for a commercial item). 
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