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SUBCHAPTER F—SPECIAL CATEGORIES OF CONTRACTING 

PART 334—MAJOR SYSTEM 
ACQUISITION 

Subpart 334.2—Earned Value 
Management System 

Sec. 
334.201 Policy. 
334.202 Integrated Baseline Reviews (IBRs). 

AUTHORITY: 5 U.S.C. 301; 40 U.S.C. 121(c)(2). 

SOURCE: 80 FR 72151, Nov. 18, 2015, unless 
otherwise noted. 

Subpart 334.2—Earned Value 
Management System 

334.201 Policy. 

The Department of Health and 
Human Services applies the earned 
value management system requirement 
as follows: 

(a) For cost or incentive contracts 
and subcontracts valued at $20 million 
or more, the contractor’s earned value 
management system shall comply with 
the guidelines in the American Na-
tional Standards Institute/Electronic 
Industries Alliance Standard 748, 
Earned Value Management Systems 
(ANSI/EIA–748). 

(b) For cost or incentive contracts 
and subcontracts valued at $50 million 
or more, the contractor shall have an 
earned value management system that 
has been determined by the cognizant 
Federal agency to be in compliance 
with the guidelines in ANSI/EIA–748. 

(c) For cost or incentive contracts 
and subcontracts valued at less than 
$20 million— 

(1) The application of earned value 
management is optional at the discre-
tion of the program/project manager 
and is a risk-based decision that must 
be supported by a cost/benefit analysis; 
and 

(2) A decision to apply earned value 
management shall be documented in 
the contract file. 

(d) For firm-fixed-price contracts and 
subcontracts of any dollar value the 
application of earned value manage-
ment is discouraged. 

334.202 Integrated Baseline Reviews 
(IBRs). 

(a) An IBR normally should be con-
ducted as a post-award activity. A pre- 
award IBR may be conducted only if— 

(1) The acquisition plan contains doc-
umentation that demonstrates the 
need and rationale for a pre-award IBR, 
including an assessment of the impact 
on the source selection schedule and 
the expected benefits; 

(2) The use of a pre-award IBR is ap-
proved in writing by the head of the 
contracting activity prior to the 
issuance of the solicitation; 

(3) The source selection plan and so-
licitation specifically addresses how 
the results of a pre-award IBR will be 
used during source selection, including 
any weight to be given to it in source 
evaluation; and 

(4) Specific arrangements are made, 
and budget authority is provided, to 
compensate all offerors who prepare for 
or participate in a pre-award IBR; and 
the solicitation informs prospective 
offerors of the means for and condi-
tions of such compensation. 

PART 335—RESEARCH AND 
DEVELOPMENT CONTRACTING 

Sec. 
335.070 Cost-sharing. 
335.070–1 Policy. 
335.070–2 Amount of cost-sharing. 
335.070–3 Method of cost-sharing. 
335.071 [Reserved] 
335.072 Key personnel. 

AUTHORITY: 5 U.S.C. 301; 40 U.S.C. 121(c)(2). 

SOURCE: 80 FR 72151, Nov. 18, 2015, unless 
otherwise noted. 

335.070 Cost-sharing. 

335.070–1 Policy. 
(a) Contracting activities should en-

courage contractors to contribute to 
the cost of performing research and de-
velopment (R&D), through the use of 
cost-sharing contracts, where there is a 
probability that the contractor will re-
ceive present or future benefits from 
participation as described in Federal 
Acquisition Regulation (FAR) 16.303. 
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Health and Human Services 335.072 

Examples include increased technical 
know-how, training for employees, ac-
quisition of goods or services, develop-
ment of a commercially viable product 
that can be sold in the commercial 
market and use of background knowl-
edge in future contracts. Cost-sharing 
is intended to serve the mutual inter-
ests of the Government and its con-
tractors by helping to ensure efficient 
utilization of the resources available 
for the conduct of R&D projects and by 
promoting sound planning and prudent 
fiscal policies of the contractor. The 
Government’s interest includes posi-
tive impact on the community at large. 

(b) The contracting officer should use 
a cost-sharing contract for R&D con-
tracts, unless the contracting officer 
determines that a request for cost- 
sharing would not be appropriate. 

(c) Any determination made by a 
contracting officer as described in this 
section shall be evidenced by appro-
priate documentation in the contract 
file. 

335.070–2 Amount of cost-sharing. 
When cost-sharing is appropriate, the 

contracting officer shall use the fol-
lowing guidelines to determine the 
amount of cost participation by the 
contractor: 

(a) The amount of cost participation 
depends on the extent to which the 
R&D effort or results are likely to en-
hance the contractor’s capability, ex-
pertise, or competitive position, and 
the value of this enhancement to the 
contractor. Therefore, contractor cost 
participation could reasonably range 
from as little as one percent or less of 
the total project cost to more than 50 
percent of the total project cost. Ulti-
mately, cost-sharing is a negotiable 
item. As such, the amount of cost-shar-
ing shall be proportional to the antici-
pated value of the contractor’s gain. 

(b) If the contractor will not acquire 
title to, or the right to use, inventions, 
patents, or technical information re-
sulting from the R&D project, it is nor-
mally appropriate to obtain less cost- 
sharing than in cases in which the con-
tractor acquires these rights. 

(c) If the R&D is expected to be of 
only minor value to the contractor, 
and if a statute does not require cost- 
sharing, it may be appropriate for the 

contractor to make a contribution in 
the form of a reduced fee or profit rath-
er than sharing costs of the project. Al-
ternatively, a limitation on indirect 
cost rates might be appropriate. See 
FAR 42.707. See also, FAR 16.303. 

(d) The contractor’s participation 
may be considered over the total term 
of the project, so that a relatively high 
contribution in 1 year may be offset by 
a relatively low contribution in an-
other. Care must be exercised that the 
intent to cost-share in future years 
does not become illusory. Redeter-
mination of the cost sharing arrange-
ment might be appropriate depending 
on future circumstances. 

(e) A relatively low degree of cost- 
sharing may be appropriate if an area 
of R&D requires special stimulus in the 
national interest. 

335.070–3 Method of cost-sharing. 

Cost-sharing on individual contracts 
may be accomplished either by a con-
tribution of part or all of one or more 
elements of allowable cost of the work 
being performed or by a fixed amount 
or stated percentage of the total allow-
able costs of the project. Contractors 
shall not charge costs contributed to 
the Government under any other in-
strument (e.g., grant or contract), in-
cluding allocations to other instru-
ments as part of any independent R&D 
program. 

335.071 [Reserved] 

335.072 Key personnel. 

If the contracting officer determines 
that the personnel to be assigned to 
perform effort on an R&D contract are 
critical to the success of the R&D ef-
fort, or were a critical factor in the 
award of the contract, then the con-
tracting officer should consider using 
the key personnel clause at 352.237–75, 
Key Personnel. 

PART 336—CONSTRUCTION AND 
ARCHITECT-ENGINEER CONTRACTS 

Subpart 336.1—General 

Sec. 
336.104 Policy. 
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48 CFR Ch. 3 (10–1–16 Edition) 336.104 

Subpart 336.5—Contract Clause 

336.570 Contract clause. 

AUTHORITY: 5 U.S.C. 301; 40 U.S.C. 121(c)(2). 

SOURCE: 80 FR 72151, Nov. 18, 2015, unless 
otherwise noted. 

Subpart 336.1—General 

336.104 Policy. 

Contracting officers shall follow the 
policies described in Federal Acquisi-
tion Regulation 36.104 and the guidance 
promulgated by the Department of 
Health and Human Services Facilities 
Management. 

Subpart 336.5—Contract Clause 

336.570 Contract clause. 

(a) The contracting officer shall in-
sert the clause at 352.236–70, Design- 
Build Contracts, in all solicitations 
and contracts for all design-build re-
quirements. 

(b) The contracting officer shall use 
Alternate I to the clause at 352.236–70, 
Design-Build Contracts, in all solicita-
tions and contracts for construction 
when Fast-Track procedures are being 
used. 

(c) Due to the importance of main-
taining consistency in the contractor’s 
personnel during design–build con-
struction, the contracting officer 
should consider including the clause at 
352.237–75, Key personnel. 

PART 337—SERVICE 
CONTRACTING—GENERAL 

AUTHORITY: 5 U.S.C. 301; 40 U.S.C. 121(c)(2). 

SOURCE: 80 FR 72151, Nov. 18, 2015, unless 
otherwise noted. 

Subpart 337.1—Service 
Contracts—General 

337.103 Contracting officer responsi-
bility. 

(d)(1) The contracting officer shall 
insert the clause at 352.237–70, Pro-Chil-
dren Act, in solicitations, contracts, 
and orders that involve: 

(i) Kindergarten, elementary, or sec-
ondary education or library services; or 

(ii) Health or daycare services that 
are provided to children under the age 
of 18 on a routine or regular basis pur-
suant to the Pro-Children Act of 1994 
(20 U.S.C. 6081–6084). 

(2) The contracting officer shall in-
sert the clause at 352.237–71, Crime Con-
trol Act—Reporting of Child Abuse, in 
solicitations, contracts, and orders 
that require performance on Federal 
land or in a federally operated (or con-
tracted) facility and involve the profes-
sions/activities performed by persons 
specified in the Crime Control Act of 
1990 (42 U.S.C. 13031) including, but not 
limited to, teachers, social workers, 
physicians, nurses, dentists, health 
care practitioners, optometrists, psy-
chologists, emergency medical techni-
cians, alcohol or drug treatment per-
sonnel, child care workers and adminis-
trators, emergency medical techni-
cians and ambulance drivers. 

(3) The contracting officer shall in-
sert the clause at 352.237–72, Crime Con-
trol Act—Requirement for Background 
Checks, in solicitations, contracts, and 
orders that involve providing child care 
services to children under the age of 18, 
including social services, health and 
mental health care, child- (day) care, 
education (whether or not directly in-
volved in teaching), and rehabilitative 
programs covered under the Crime Con-
trol Act of 1990 (42 U.S.C. 13041). 

(4) Contracting officers supporting 
the Indian Health Service shall insert 
the clause at 352.237–73, Indian Child 
Protection and Family Violence Act in 
all solicitations, contracts, and orders 
when performance of the contract may 
involve regular contact with or control 
over Indian children. The required dec-
laration shall also be included in Sec-
tion J of the solicitation and contract. 

(e) The contracting officer shall in-
sert the clause at 352.237–74, Non-Dis-
crimination in Service Delivery, in so-
licitations, contracts, and orders to de-
liver services under HHS’ programs di-
rectly to the public. 

(f) The contracting officer shall in-
sert the clause at 352.237–75, Key Per-
sonnel, in solicitations and contracts 
when the contracting officer will re-
quire the contractor to designate con-
tractor key personnel. 
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Health and Human Services 339.203 

PART 339—ACQUISITION OF 
INFORMATION TECHNOLOGY 

Subpart 339.1—General 

Sec. 
339.101 Policy. 

Subpart 339.2—Electronic and Information 
Technology 

339.203 Applicability. 
339.203–70 Contract clauses for electronic 

and information technology (EIT) acqui-
sitions. 

339.204 Exceptions. 
339.204–1 Approval of exceptions. 
339.205 Section 508 accessibility standards 

for contracts. 

AUTHORITY: 5 U.S.C. 301; 40 U.S.C. 121(c)(2). 

SOURCE: 80 FR 72151, Nov. 18, 2015, unless 
otherwise noted. 

Subpart 339.1—General 
339.101 Policy 

In addition to the regulatory guid-
ance in Federal Acquisition Regulation 
part 39, contracting officers shall col-
laborate with the requiring activity to 
ensure information technology (IT) ac-
quisitions for supplies, services, and 
systems meet the requirements estab-
lished by the Department of Health and 
Human Services (HHS). 

Subpart 339.2—Electronic and 
Information Technology 

339.203 Applicability. 
(a) Electronic and information tech-

nology (EIT) supplies and services 
must comply with Section 508 of the 
Rehabilitation Act (the Act) of 1973 (29 
U.S.C. 794d), as amended by the Work-
force Investment Act of 1998, and the 
Architectural and Transportation Bar-
riers Compliance Board (Access Board) 
Electronic and Information Accessi-
bility Standards (36 CFR part 1194). Re-
quiring activities must consult with 
their Section 508 Official or designee to 
determine if the contractor should be 
responsible for compliance with EIT 
accessibility standards which apply to 
Web site content and communications 
material. 

(1) When conducting a procurement 
and employing the best value con-
tinuum, the solicitation shall include a 

separate technical evaluation factor 
developed by the contracting officer, 
requiring activity, and the Operating 
Division (OPDIV) Section 508 Official 
or designee. 

(2) At a minimum, solicitations for 
supplies and services shall require the 
submission of a Section 508 Product As-
sessment Template (See http:// 
www.hhs.gov/web/508 for the template). 
Solicitations for services shall include 
any other pertinent information that 
the contracting officer deems nec-
essary to evaluate the offeror’s ability 
to meet the applicable Section 508 ac-
cessibility standards. 

(3) The HHS Operating Division or 
Staff Division (OPDIV or STAFFDIV) 
Section 508 Official or designee is re-
sponsible for providing technical as-
sistance in development of Section 508 
evaluation factors. 

(4) Before conducting negotiations or 
making an award, the contracting offi-
cer shall provide a summary of the 
Source Selection Evaluation Team’s 
(SSET) assessment of offeror responses 
to the solicitation’s Section 508 evalua-
tion factor. This summary shall be sub-
mitted for review by the Section 508 Of-
ficial or designee. The Section 508 Offi-
cial or designee shall indicate approval 
or disapproval of the SSET assessment. 
The contracting officer shall coordi-
nate the resolution of any issues raised 
by the Section 508 Official or designee 
with the chair of the SSET or requiring 
activity representative, as appropriate. 
The acquisition process shall not pro-
ceed until the Section 508 Official or 
designee approves the SSET assess-
ment. The contracting officer shall in-
clude the assessment in the official 
contract file. See 339.204–1 regarding 
processing exception determination re-
quests. 

(b) When acquiring commercial 
items, if no commercially available 
supplies or services meet all of the ap-
plicable Section 508 accessibility stand-
ards, OPDIVs or STAFFDIVs shall, 
under the direction and approval of the 
Section 508 Official or designee, acquire 
the supplies and services that best 
meet the applicable Section 508 acces-
sibility standards. Process exception 
determinations for EIT supplies and 
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48 CFR Ch. 3 (10–1–16 Edition) 339.203–70 

services not meeting applicable Sec-
tion 508 accessibility standards in ac-
cordance with 339.204–1. 

339.203–70 Contract clauses for elec-
tronic and information technology 
(EIT) acquisitions. 

(a) The contracting officer shall in-
sert the provision at 352.239–73, Elec-
tronic and Information Technology Ac-
cessibility Notice, in all solicitations. 

(b) The contracting officer shall in-
sert the clause at 352.239–74, Electronic 
and Information Technology Accessi-
bility, in all contracts and orders. 

339.204 Exceptions. 

339.204–1 Approval of exceptions. 
(a) Procedures to document exception 

and determination requests are set by 
the OPDIV Section 508 Official. 

(b) In the development of an acquisi-
tion plan (AP) or other acquisition re-
quest document, the contracting offi-
cer shall ensure that all Section 508 ex-
ception determination requests for ap-
plicable EIT requirements are: 

(1) Documented and certified in ac-
cordance with the requirements of the 
HHS Section 508 policy; 

(2) Signed by the requestor in the re-
quiring activity; 

(3) Certified and approved by the 
OPDIV Section 508 Official or designee; 
and 

(4) Included in the AP or other acqui-
sition request document provided by 
the requiring activity to the con-
tracting office. 

(c) For instances with an existing 
technical evaluation and no organiza-
tion’s proposed supplies or services 
meet all of the Section 508 accessibility 
standards; in order to proceed with the 
acquisition, the requiring activity 
shall provide an exception determina-
tion request along with the technical 
evaluation team’s assessment of the 
Section 508 evaluation factor to the 
designated Section 508 Official or des-
ignee for review and approval or dis-
approval. The contracting officer shall 
include the Section 508 Official’s or 
designee’s approval or disapproval of 
the exception determination request in 
the official contract file and reference 
it, as appropriate, in all source selec-
tion documents. For further informa-

tion, see HHS Section 508 Policy on 
http://www.hhs.gov/web/508. 

339.205 Section 508 accessibility stand-
ards for contracts. 

(a) Section 508 of the Rehabilitation 
Act of 1973 (29 U.S.C. 794(d)), as amend-
ed by the Workforce Investment Act of 
1998 (Section 508), specifies the applica-
ble accessibility standards for all new 
solicitations and new or existing con-
tracts or orders, regardless of EIT dol-
lar amount. 

(b) The requiring activity shall con-
sult with the OPDIV or STAFFDIV 
Section 508 Official or designee, as nec-
essary, to determine the applicability 
of Section 508, identify applicable Sec-
tion 508 accessibility standards, and re-
solve any related issues before for-
warding a request to the contracting or 
procurement office for the acquisition 
of EIT supplies and services—including 
Web site content and communications 
material for which the contractor must 
meet EIT accessibility standards. 

(c) Based on those discussions, the re-
quiring activity shall provide a state-
ment in the AP (or other acquisition 
request document) for Section 508 ap-
plicability. See 307.105. If Section 508 
applies to an acquisition, include the 
provision at 352.239–73, Electronic and 
Information Technology and Accessi-
bility Notice, language in a separate, 
clearly designated, section of the state-
ment of work or performance work 
statement, along with any additional 
information applicable to the acquisi-
tion’s Section 508 accessibility stand-
ards (e.g., the list of applicable accessi-
bility standards of the Access Board 
EIT Accessibility Standards (36 CFR 
part 1194)). If an AP does not address 
Section 508 applicability and it appears 
an acquisition involves Section 508, or 
if the discussion of Section 508 applica-
bility to the acquisition is inadequate 
or incomplete, the contracting officer 
shall request the requiring activity 
modify the AP accordingly. 

(d) Items provided incidental to con-
tract administration are not subject to 
this section. 

(e) The OPDIV Section 508 Official or 
designee may, at his or her discretion, 
require review and approval of solicita-
tions and contracts for EIT supplies 
and services. 
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