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(4) The position carries no fixed time 
limitation as to length of appointment; 
and 

(5) The work schedule (that is, part- 
time or full-time) of the position is the 
same as that of the position held by 
the employee at the Panama Canal 
Commission. 

(c) A Panama Canal Commission em-
ployee who resigns prior to receiving 
an official written notice that he or she 
will not be offered reasonably com-
parable employment shall be consid-
ered to be voluntarily separated. Sec-
tion 550.706(a) shall be applied, as ap-
propriate, to any employee who resigns 
after receiving such notice. 

(d) Except as otherwise provided by 
paragraphs (a) through (c) of this sec-
tion, the provisions of this subpart re-
main applicable to Panama Canal Com-
mission employees. 

[62 FR 49127, Sept. 19, 1997] 

Subpart H—Back Pay 

AUTHORITY: 5 U.S.C. 5596(c); Pub. L. 100–202, 
101 Stat. 1329. 

§ 550.801 Applicability. 

(a) This subpart contains regulations 
of the Office of Personnel Management 
to carry out section 5596 of title 5, 
United States Code, which authorizes 
the payment of back pay, interest, and 
reasonable attorney fees for the pur-
pose of making an employee finan-
cially whole (to the extent possible) 
when, on the basis of a timely appeal 
or an administrative determination 
(including a decision relating to an un-
fair labor practice or a grievance), the 
employee is found by an appropriate 
authority to have been affected by an 
unjustified or unwarranted personnel 
action that resulted in the withdrawal, 
reduction, or denial of all or part of the 
pay, allowances, and differentials oth-
erwise due to the employee. This sub-
part should be read together with this 
section of law. 

(b) This subpart does not apply to 
any reclassification action. 

[46 FR 58275, Dec. 1, 1981, as amended at 53 
FR 18072, May 20, 1988] 

§ 550.802 Coverage. 

(a) Except as provided in paragraph 
(b) of this section, this subpart applies 
to employees, as defined in § 550.803 of 
this subpart. 

(b) This subpart does not apply to— 
(1) Employees of the government of 

the District of Columbia; and 
(2) Employees of the Tennessee Val-

ley Authority. 

[46 FR 58275, Dec. 1, 1981] 

§ 550.803 Definitions. 

In this subpart: 
Agency has the meaning given that 

term in section 5596(a) of title 5, United 
States Code. 

Appropriate authority means an entity 
having authority in the case at hand to 
correct or direct the correction of an 
unjustified or unwarranted personnel 
action, including (a) a court, (b) the 
Comptroller General of the United 
States, (c) the Office of Personnel Man-
agement, (d) the Merit Systems Pro-
tection Board, (e) the Equal Employ-
ment Opportunity Commission, (f) the 
Federal Labor Relations Authority and 
its General Counsel, (g) the Foreign 
Service Labor Relations Board, (h) the 
Foreign Service Grievance Board, (i) an 
arbitrator in a binding arbitration 
case, and (j) the head of the employing 
agency or another official of the em-
ploying agency to whom such author-
ity is delegated. 

Collective bargaining agreement has the 
meaning given that term in section 
7103(a)(8) of title 5, United States Code, 
and (with respect to members of the 
Foreign Service) in section 1002 of the 
Foreign Service Act of 1980 (22 U.S.C. 
4102(4)). 

Employee means an employee of an 
agency. When the term employee is used 
to describe an individual who is mak-
ing a back pay claim, it also may mean 
a former employee. 

Grievance has the meaning given that 
term in section 7103(a)(9) of title 5, 
United States Code, and (with respect 
to members of the Foreign Service) in 
section 1101 of the Foreign Service Act 
of 1980 (22 U.S.C. 4131). Such a griev-
ance includes a grievance processed 
under an agency administrative griev-
ance system, if applicable. 
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Pay, allowances, and differentials 
means pay, leave, and other monetary 
employment benefits to which an em-
ployee is entitled by statute or regula-
tion and which are payable by the em-
ploying agency to an employee during 
periods of Federal employment. Agen-
cy and employee contributions to a re-
tirement investment fund, such as the 
Thrift Savings Plan, are not covered. 
Monetary benefits payable to separated 
or retired employees based upon a sepa-
ration from service, such as retirement 
benefits, severance payments, and 
lump-sum payments for annual leave, 
are not covered. 

Unfair labor practice means an unfair 
labor practice described in section 7116 
of title 5, United States Code, and 
(with respect to members of the For-
eign Service) in section 1015 of the For-
eign Service Act of 1980 (22 U.S.C. 4115). 

Unjustified or unwarranted personnel 
action means an act of commission or 
an act of omission (i.e., failure to take 
an action or confer a benefit) that an 
appropriate authority subsequently de-
termines, on the basis of substantive or 
procedural defects, to have been un-
justified or unwarranted under applica-
ble law, Executive order, rule, regula-
tion, or mandatory personnel policy es-
tablished by an agency or through a 
collective bargaining agreement. Such 
actions include personnel actions and 
pay actions (alone or in combination). 

[46 FR 58275, Dec. 1, 1981, as amended at 60 
FR 47040, Sept. 11, 1995; 64 FR 69178, Dec. 10, 
1999] 

§ 550.804 Determining entitlement to 
back pay. 

(a) When an appropriate authority 
has determined that an employee was 
affected by an unjustified or unwar-
ranted personnel action, the employee 
shall be entitled to back pay under sec-
tion 5596 of title 5, United States Code, 
and this subpart only if the appropriate 
authority finds that the unjustified or 
unwarranted personnel action resulted 
in the withdrawal, reduction, or denial 
of all or part of the pay, allowances, 
and differentials otherwise due the em-
ployee. 

(b) The requirement for a ‘‘timely ap-
peal’’ is met when— 

(1) An employee or an employee’s 
personal representative initiates an ap-

peal or grievance under an appeal or 
grievance system, including appeal or 
grievance procedures included in a col-
lective bargaining agreement; a claim 
against the Government of the United 
States; a discrimination complaint; or 
an unfair labor practice charge; and 

(2) An appropriate authority accepts 
that appeal, grievance, claim, com-
plaint, or charge as timely filed. 

(c) The requirement for an ‘‘adminis-
trative determination’’ is met when an 
appropriate authority determines, in 
writing, that an employee has been af-
fected by an unjustified or unwar-
ranted personnel action that resulted 
in the withdrawal, reduction, or denial 
of all or part of the pay, allowances, 
and differentials otherwise due the em-
ployee. 

(d) The requirement for ‘‘correction 
of the personnel action’’ is met when 
an appropriate authority, consistent 
with law, Executive order, rule, regula-
tion, or mandatory personnel policy es-
tablished by an agency or through a 
collective bargaining agreement, after 
a review, corrects or directs the correc-
tion of an unjustified or unwarranted 
personnel action that resulted in the 
withdrawal, reduction, or denial of all 
or part of the pay, allowances, and dif-
ferentials otherwise due the employee. 

(e)(1) The pay, allowances, and dif-
ferentials paid as back pay under this 
subpart (including payments made 
under any grievance or arbitration de-
cision or any settlement agreement) 
may not exceed that authorized by any 
applicable law, rule, regulation, or col-
lective bargaining agreement, includ-
ing any applicable statute of limita-
tions. 

(2) An agency may not authorize pay, 
allowances, and differentials under this 
subpart in any case for a period begin-
ning more than 6 years before the date 
of the filing of a timely appeal, or, ab-
sent such filing, the date of the admin-
istrative determination that the em-
ployee is entitled to back pay, con-
sistent with 31 U.S.C. 3702(b). (See also 
§ 178.104 of this chapter.) 

(3) For back pay claims dealing with 
payments under the Fair Labor Stand-
ards Act of 1938, as amended (29 U.S.C. 
207, et seq.), an agency must apply the 
2-year statute of limitations (3 years 
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