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control over the financial interests
held in the fund.

(2) Nothing in this section prohibits
an employee or the spouse or minor
child of an employee from having a fi-
nancial interest in a pension adminis-
tered by, or which invests in, a com-
pany or other person engaged in min-
ing activities subject to the Mine Safe-
ty and Health Act.

Example: A mine inspector who was a
former employee of mining company X could
continue to participate in mine company X’s
pension plan without violating this section.
However, he would have to disclose the inter-
est on his financial disclosure report. Addi-
tionally, the inspector should not inspect or
otherwise take official action on a matter af-
fecting mine company X without checking
with his ethics advisor to ensure that per-
formance of his official duties would not vio-
late the conflict of interest statute (18 U.S.C.
208) or any other ethics provisions.

(c) Waiver. (1) The Assistant Sec-
retary of labor for Mine Safety and
Health or the Assistant Secretary’s
designee may grant an employee a
written waiver from the prohibitions
contained in paragraph (a) of this sec-
tion, based on a determination that the
waiver is not inconsistent with 5 CFR
part 2635 or otherwise prohibited by
law and that, under the particular cir-
cumstances, application of the prohibi-
tion is not necessary to avoid the ap-
pearance of misuse of position or loss
of impartiality, or to ensure confidence
in the impartiality and objectivity
with which Mine Safety and Health Ad-
ministration programs are adminis-
tered.

(2) The Assistant Secretary or the
designee shall grant a waiver from the

5 CFR Ch. XLII (1-1-16 Edition)

prohibitions in paragraph (a) of this
section regarding spouses and minor
children unless the Assistant Secretary
or the designee determines that the
covered relationship or interest is like-
ly to be inconsistent with 5 CFR part
2635 or is otherwise prohibited by law.

(3) A waiver under this section may
be accompanied by appropriate condi-
tions, such as requiring execution of a
written statement of disqualification.
A waiver may be withdrawn if it is
later determined that such waiver does
not meet the requirements for the
granting of waivers under this para-
graph. Notwithstanding the grant of
any waiver, a covered employee re-
mains subject to the disqualification
requirements of 5 CFR 2635.402 and
2635.502.

(4) Factors which may be considered
in connection with the granting or de-
nial of waivers include the nature and
extent of the financial interest, and the
official position and duties of the em-
ployee.

(d) Pre-existing interests. Notwith-
standing paragraph (a) of this section,
an employee of the Mine Safety and
Health Administration, and a spouse or
minor child of such an employee, may
retain financial interests otherwise
prohibited by paragraph (a) of this sec-
tion which were approved in writing
under procedures in effect before the
effective date of this section, unless
the approval is withdrawn, subject to
the standards applicable to the with-
drawal of waivers under paragraph (c)
of this section.
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