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shall refer the claim against the insti-
tution to appropriate State or Federal
authorities for pursuit of legal rem-
edies.

(b) In the event that the State agen-
cy finds that an institution which pre-
pares its own meals is failing to meet
the meal requirements of §226.20, the
State agency need not disallow pay-
ment or collect an overpayment arising
out of such failure if the institution
takes such other action as, in the opin-
ion of the State agency, will have a
corrective effect. However, the State
agency shall not disregard any over-
payments or waive collection action
arising from the findings of Federal au-
dits.

(c) If FNS does not concur with the
State agency’s action in paying an in-
stitution or in failing to collect an
overpayment, FNS shall notify the
State agency of its intention to assert
a claim against the State agency. In all
such cases, the State agency shall have
full opportunity to submit evidence
concerning the action taken. The State
agency shall be liable to FNS for fail-
ure to collect an overpayment, unless
FNS determines that the State agency
has conformed with this part in issuing
the payment and has exerted reason-
able efforts to recover the improper
payment.

[47 FR 36527, Aug. 20, 1982; 47 FR 46072, Oct.
15, 1982, as amended at 50 FR 8580, Mar. 4,
1985; 53 FR 52590, Dec. 28, 1988; 62 FR 903, Jan.
7, 1997; 64 FR 72260, Dec. 27, 1999; 67 FR 43490,
June 27, 2002; 69 FR 53544, Sept. 1, 2004; 76 FR
34571, June 13, 2011]

Subpart E—Operational Provisions

§226.15 Institution provisions.

(a) Tax exempt status. Except for for-
profit centers and sponsoring organiza-
tions of such centers, institutions must
be public, or have tax exempt status
under the Internal Revenue Code of
1986.

(b) New applications and renewals.
Each institution must submit to the
State agency with its application all
information required for its approval
as set forth in §226.6(b) and 226.6(f).
Such information must demonstrate
that a new institution has the adminis-
trative and financial capability to op-
erate the Program in accordance with
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this part and with the performance
standards set forth in §226.6(b)(1)(xviii),
and that a renewing institution has the
administrative and financial capability
to operate the Program in accordance
with this part and with the perform-
ance standards set forth in
§226.6(b)(2)(vii).

(c) Responsibility. Each institution
shall accept final administrative and
financial responsibility for Program
operations. No institution may con-
tract out for management of the Pro-
gram.

(d) Staffing. Each institution shall
provide adequate supervisory and oper-
ational personnel for management and
monitoring of the Program.

(e) Recordkeeping. Each institution
shall establish procedures to collect
and maintain all program records re-
quired under this part, as well as any
records required by the State agency.
Failure to maintain such records shall
be grounds for the denial of reimburse-
ment for meals served during the pe-
riod covered by the records in question
and for the denial of reimbursement for
costs associated with such records. At
a minimum, the following records shall
be collected and maintained:

(1) Copies of all applications and sup-
porting documents submitted to the
State agency;

(2) Documentation of the enrollment
of each participant at centers (except
for outside-school-hours care centers,
emergency shelters, and at-risk after-
school care centers). All types of cen-
ters, except for emergency shelters and
at-risk afterschool care centers, must
maintain information used to deter-
mine eligibility for free or reduced-
price meals in accordance with
§226.23(e)(1). For child care centers,
such documentation of enrollment
must be updated annually, signed by a
parent or legal guardian, and include
information on each child’s normal
days and hours of care and the meals
normally received while in care.

(3) Documentation of: The enroll-
ment of each child at day care homes;
information used to determine the eli-
gibility of enrolled providers’ children
for free or reduced price meals; infor-
mation used to classify day care homes
as tier I day care homes, including offi-
cial source documentation obtained
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from school officials when the classi-
fication is based on school data; and in-
formation used to determine the eligi-
bility of enrolled children in tier II day
care homes that have been identified as
eligible for free or reduced price meals
in accordance with §226.23(e)(1). Such
documentation of enrollment must be
updated annually, signed by a parent
or legal guardian, and include informa-
tion on each child’s normal days and
hours of care and the meals normally
received while in care.

(4) Daily records indicating the num-
ber of participants in attendance and
the daily meal counts, by type (break-
fast, lunch, supper, and snacks), served
to family day care home participants,
or the time of service meal counts, by
type (breakfast, lunch, supper, and
snacks), served to center participants.
State agencies may require family day
care homes to record meal counts at
the time of meal service only in day
care homes providing care for more
than 12 children in a single day, or in
day care homes that have been found
seriously deficient due to problems
with their meal counts and claims.

() Except at day care homes, daily
records indicating the number of
meals, by type, served to adults per-
forming labor necessary to the food
service;

(6) Copies of invoices, receipts, or
other records required by the State
agency financial management instruc-
tion to document:

(i) Administrative costs claimed by
the institution;

(ii) Operating costs claimed by the
institution except sponsoring organiza-
tions of day care homes; and

(iii) Income to the Program.

(7) Copies of all claims for reimburse-
ment submitted to the State agency;

(8) Receipts for all Program pay-
ments received from the State agency;

(9) If applicable, information con-
cerning the dates and amounts of dis-
bursement to each child care facility
or adult day care facility under its aus-
pices;

(10) Copies of menus, and any other
food service records required by the
State agency;

(11) If applicable, information con-
cerning the location and dates of each
child care or adult day care facility re-
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view, any problems noted, and the cor-
rective action prescribed and effected;

(12) Information on training session
date(s) and location(s), as well as top-
ics presented and names of partici-
pants; and

(13) Documentation of nonprofit food
service to ensure that all Program re-
imbursement funds are used: (i) Solely
for the conduct of the food service op-
eration; or (ii) to improve such food
service operations, principally for the
benefit of the enrolled participants.

(14) For sponsoring organizations,
records documenting the attendance at
annual training of each staff member
with monitoring responsibilities.
Training must include instruction, ap-
propriate to the level of staff experi-
ence and duties, on the Program’s meal
patterns, meal counts, claims submis-
sion and claim review procedures, rec-
ordkeeping requirements, and an expla-
nation of the Program’s reimburse-
ment system.

(f) Day care home classifications. Each
sponsoring organization of day care
homes shall determine which of the
day care homes under its sponsorship
are eligible as tier I day care homes. A
sponsoring organization may use cur-
rent school or census data provided by
the State agency or free and reduced
price applications collected from day
care home providers in making a deter-
mination for each day care home. When
using school or census data for making
tier I day care home determinations, a
sponsoring organization shall first con-
sult school data, except in cases in
which busing or other bases of attend-
ance, such as magnet or charter
schools, result in school data not being
representative of an attendance area’s
household income levels. In these
cases, census data should generally be
consulted instead of school data. A
sponsoring organization may also use
census data if, after reasonable efforts
are made, as defined by the State agen-
cy, the sponsoring organization is un-
able to obtain local school attendance
area information. A sponsoring organi-
zation may also consult census data
after having consulted school data
which fails to support a tier I day care
home determination for rural areas
with geographically large school at-
tendance areas, for other areas in
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which a school’s free and reduced price
enrollment is above 40 percent, or in
other cases with State agency ap-
proval. However, if a sponsoring orga-
nization believes that a segment of an
otherwise eligible school attendance
area is above the criteria for free or re-
duced price meals, then the sponsoring
organization shall consult census data
to determine whether the homes in
that area qualify as tier I day care
homes based on census data. If census
data does not support a tier I classi-
fication, then the sponsoring organiza-
tion shall reclassify homes in segments
of such areas as tier II day care homes
unless the individual providers can
document tier I eligibility on the basis
of their household income. When mak-
ing tier I day care home determina-
tions based on school data, a spon-
soring organization shall use attend-
ance area information that it has ob-
tained, or verified with appropriate
school officials to be current, within
the last school year. Determinations of
a day care home’s eligibility as a tier I
day care home shall be valid for one
year if based on a provider’s household
income, five years if based on school
data, or until more current data are
available if based on census data. How-
ever, a sponsoring organization, State
agency, or FNS may change the deter-
mination if information becomes avail-
able indicating that a home is no
longer in a qualified area. The State
agency shall not routinely require an-
nual redeterminations of the tiering
status of tier I day care homes based
on updated school data.

(g) Area eligibility determinations for
at-risk afterschool care centers. Spon-
soring organizations of at-risk after-
school care centers must provide infor-
mation, as required by the State agen-
cy, which permits the State agency to
determine whether the centers they
sponsor are located in eligible areas.
Such information may include the
most recent free and reduced-price
school data available pursuant to
§226.6(f)(1)(ix) and attendance area in-
formation that it has obtained, or
verified with the appropriate school of-
ficials to be current, within the last
school year.

(h) Payment to employees. No institu-
tion that is a sponsoring organization
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of family day care homes and that em-
ploys more than one person is per-
mitted to base payment (including bo-
nuses or gratuities) to its employees,
contractors, or family day care home
providers solely on the number of new
family day care homes recruited for
the sponsoring organization’s Program.

(i) Claims submission. Each institution
shall submit claims for reimbursement
to the State agency in accordance with
§226.10.

(3) Program agreement. Bach institu-
tion shall enter into a Program agree-
ment with the State agency in accord-
ance with §226.6(b)(4).

(k) Commodities. Each institution re-
ceiving commodities shall ensure prop-
er commodity utilization.

(1) Special Milk Program. No institu-
tion may participate in both the Child
and Adult Care Food Program and the
Special Milk Program at the same
time.

(m) Elderly feeding programs. Institu-
tions which are school food authorities
(as defined in part 210 of this chapter)
may use facilities, equipment and per-
sonnel supported by funds provided
under this part to support a nonprofit
nutrition program for the elderly, in-
cluding a program funded under the
Older Americans Act of 1965 (42 U.S.C.
3001 et seq.).

(n) Regulations and guidance. Each in-
stitution must comply with all regula-
tions issued by FNS and the Depart-
ment, all instructions and handbooks
issued by FNS and the Department to
clarify or explain existing regulations,
and all regulations, instructions and
handbooks issued by the State agency
that are consistent with the provisions
established in Program regulations.

(o) Information on WIC. Each institu-
tion (other than outside-school-hours
care centers, at-risk afterschool care
centers, emergency shelters, and adult
day care centers) must ensure that par-
ents of enrolled children are provided
with current information on the bene-
fits and importance of the Special Sup-
plemental Nutrition Program for
Women, Infants, and Children (WIC)
and the eligibility requirements for
WIC participation.

[47 FR 36527, Aug. 20, 1982]

EDITORIAL NOTE: For FEDERAL REGISTER ci-
tations affecting §226.15, see the List of CFR
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Sections Affected, which appears in the
Finding Aids section of the printed volume
and at www.fdsys.gov.

§226.16 Sponsoring organization pro-

visions.

(a) HBach sponsoring organization
shall comply with all provisions of
§226.15.

(b) Each sponsoring organization

must submit to the State agency with
its application all information required
for its approval, and the approval of
the facilities under its jurisdiction, as
set forth in §§226.6(b) and 226.6(f). The
application must demonstrate that the
institution has the administrative and
financial capability to operate the Pro-
gram in accordance with the Program
regulations. In addition to the informa-
tion required in §§226.6(b) and 226.6(f),
the application must include:

(1) A sponsoring organization man-
agement plan and administrative budg-
et, in accordance with §§226.6(b)(1)(iv),
226.6(b)(1)(v), 226.6(b)(2)(1), 226.6(f)(2)(1),
and 226.7(g), which includes informa-
tion sufficient to document the spon-
soring organization’s compliance with
the performance standards set forth at
§226.6(b)(1)(xviii) and 226.6(b)(2)(vii). As
part of its management plan, a spon-
soring organization of day care homes
must document that, to perform moni-
toring, it will employ the equivalent of
one full-time staff person for each 50 to
150 day care homes it sponsors. As part
of its management plan, a sponsoring
organization of centers must document
that, to perform monitoring, it will
employ the equivalent of one full-time
staff person for each 25 to 150 centers it
sponsors. It is the State agency’s re-
sponsibility to determine the appro-
priate level of staffing for monitoring
for each sponsoring organization, con-
sistent with these specified ranges and
factors that the State agency will use
to determine the appropriate level of
monitoring staff for each sponsor. The
monitoring staff equivalent may in-
clude the employee’s time spent on
scheduling, travel time, review time,
follow-up activity, report writing, and
activities related to the annual updat-
ing of children’s enrollment forms.
Sponsoring organizations that were
participating in the Program on July
29, 2002, were to have submitted, no
later than July 29, 2003, a management
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plan or plan amendment that meets
the monitoring staffing requirement.
For sponsoring organizations of cen-
ters, the portion of the administrative
costs to be charged to the Program
may not exceed 15 percent of the meal
reimbursements estimated or actually
earned during the budget year, unless
the State agency grants a waiver in ac-
cordance with §226.7(g). A sponsoring
organization of centers must include in
the administrative budget all adminis-
trative costs, whether incurred by the
sponsoring organization or its spon-
sored centers. If at any point a spon-
soring organization determines that
the meal reimbursements estimated to
be earned during the budget year will
be lower than that estimated in its ad-
ministrative budget, the sponsoring or-
ganization must amend its administra-
tive budget to stay within the 15 per-
cent limitation (or any higher limit es-
tablished pursuant to a waiver granted
under §226.7(g)) or seek a waiver. Fail-
ure to do so will result in appropriate
fiscal action in accordance with
§226.14(a).

(2) An application for participation,
or renewal materials, for each child
care and adult day care facility accom-
panied by all necessary supporting doc-
umentation;

(3) Timely information concerning
the eligibility status of child care and
adult day care facilities (such as li-
censing/approval actions);

(4) For sponsoring organizations ap-
plying for initial participation on or
after June 20, 2000, if required by State
law, regulation, or policy, a bond in the
form prescribed by such law, regula-
tion, or policy;

(5) A copy of the sponsoring organiza-
tion’s notice to parents, in a form and,
to the maximum extent practicable,
language easily understandable by the
participant’s parents or guardians. The
notice must inform them of their fa-
cility’s participation in CACFP, the
Program’s benefits, the name and tele-
phone number of the sponsoring orga-
nization, and the name and telephone
number of the State agency responsible
for administration of CACFP;

(6) If the sponsoring organization
chooses to establish procedures for de-
termining a day care home seriously
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