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instructions issued thereunder shall in-
clude, but not be limited to:

(1) Notification to the public of the
nondiscrimination policy and com-
plaint rights of participants and poten-
tially eligible persons;

(2) Review and monitoring activity to
ensure Program compliance with the
nondiscrimination laws and regula-
tions;

(3) Collection and reporting of racial
and ethnic participation data as re-
quired by title VI of the Civil Rights
Act of 1964, which prohibits discrimina-
tion in federally assisted programs on
the basis of race, color, or national ori-
gin; and

(4) Establishment of grievance proce-
dures for handling complaints based on
sex and handicap.

(b) Complaints. Persons seeking to file
discrimination complaints should write
to USDA, Director, Office of Adjudica-
tion and Compliance, 1400 Independence
Avenue, SW., Washington, DC 20250-
9410, or call (800) 795-3272 (voice) or (202)
720-6382 (T'TY). All complaints received
by State or local agencies which allege
discrimination based on race, color, na-
tional origin, or age shall be referred to
the Secretary of Agriculture or Direc-
tor, Office of Equal Opportunity. A
State or local agency may process
complaints which allege discrimination
based on sex or handicap if grievance
procedures are in place.

(c) Non-English materials. Where a sig-
nificant number or proportion of the
population eligible to be served needs
service or information in a language
other than English in order effectively
to be informed of or to participate in
the Program, the State agency shall
take reasonable steps considering the
size and concentration of such popu-
lation, to provide information in appro-
priate languages to such persons. This
requirement applies with regard to re-
quired Program information except
certification forms which are used only
by local agency staff. The State agency
shall also ensure that all rights and re-
sponsibilities listed on the certifi-
cation form are read to these appli-
cants in the appropriate language.

[60 FR 6121, Feb. 13, 1985, as amended at 73
FR 11312, Mar. 3, 2008]
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§246.9 Fair hearing procedures for
participants.

(a) Availability of hearings. The State
agency shall provide a hearing proce-
dure through which any individual may
appeal a State or local agency action
which results in a claim against the in-
dividual for repayment of the cash
value of improperly issued benefits or
results in the individual’s denial of par-
ticipation or disqualification from the
Program.

(b) Hearing system. The State agency
shall provide for either a hearing at the
State level or a hearing at the local
level which permits the individual to
appeal a local agency decision to the
State agency. The State agency may
adopt local level hearings in some
areas, such as those with large case-
loads, and maintain only State level
hearings in other areas.

(c) Notification of appeal rights. At the
time of a claim against an individual
for improperly issued benefits or at the
time of participation denial or of dis-
qualification from the Program, the
State or local agency shall inform each
individual in writing of the right to a
fair hearing, of the method by which a
hearing may be requested, and that
any positions or arguments on behalf
of the individual may be presented per-
sonally or by a representative such as
a relative, friend, legal counsel or
other spokesperson. Such notification
is not required at the expiration of a
certification period.

(d) Request for hearing. A request for
a hearing is defined as any clear ex-
pression by the individual, the individ-
ual’s parent, caretaker, or other rep-
resentative, that he or she desires an
opportunity to present his or her case
to a higher authority. The State or
local agency shall not limit or inter-
fere with the individual’s freedom to
request a hearing.

(e) Time limit for request. The State or
local agency shall provide individuals a
reasonable period of time to request
fair hearings; provided that, such time
limit is not less than 60 days from the
date the agency mails or gives the ap-
plicant or participant the notice of ad-
verse action.

(f) Denial or dismissal of request. The
State and local agencies shall not deny
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or dismiss a request for a hearing un-
less—

(1) The request is not received within
the time limit set by the State agency
in accordance with paragraph (e) of
this section;

(2) The request is withdrawn in writ-
ing by the appellant or a representa-
tive of the appellant;

(3) The appellant or representative
fails, without good cause, to appear at
the scheduled hearing; or

(4) The appellant has been denied par-
ticipation by a previous hearing and
cannot provide evidence that cir-
cumstances relevant to Program eligi-
bility have changed in such a way as to
justify a hearing.

(g) Continuation of benefits. Partici-
pants who appeal the termination of
benefits within the 15 days advance ad-
verse action notice period provided by
§246.7(j)(6) must continue to receive
Program benefits until the hearing of-
ficial reaches a decision or the certifi-
cation period expires, whichever occurs
first. This does not apply to applicants
denied benefits at initial certification,
participants whose certification peri-
ods have expired, or participants who
become categorically ineligible for
benefits. Applicants who are denied
benefits at initial certification, partici-
pants whose certification periods have
expired, or participants who become
categorically ineligible during a cer-
tification period may appeal the denial
or termination within the timeframes
set by the State agency in accordance
with paragraph (e) of this section, but
must not receive benefits while await-
ing the hearing or its results.

(h) Rules of procedure. State and local
agencies shall process each request for
a hearing under uniform rules of proce-
dure and shall makes these rules of
procedure available for public inspec-
tion and copying. At a minimum, such
rules shall include: The time limits for
requesting and conducting a hearing;
all advance notice requirements; the
rules of conduct at the hearing; and the
rights and responsibilities of the appel-
lant. The procedures shall not be un-
duly complex or legalistic.

(1) Hearing official. Hearings shall be
conducted by an impartial official who
does not have any personal stake or in-
volvement in the decision and who was

§246.9

not directly involved in the initial de-
termination of the action being con-
tested. The hearing official shall—

(1) Administer oaths or affirmations
if required by the State;

(2) Ensure that all relevant issues are
considered;

(3) Request, receive and make part of
the hearing record all evidence deter-
mined necessary to decide the issues
being raised;

(4) Regulate the conduct and course
of the hearing consistent with due
process to ensure an orderly hearing;

(6) Order, where relevant and nec-
essary, an independent medical assess-
ment or professional evaluation from a
source mutually satisfactory to the ap-
pellant and the State agency; and

(6) Render a hearing decision which
will resolve the dispute.

(j) Conduct of the hearing. The State
or lcoal agency shall ensure that the
hearing is accessible to the appellant
and is held within three weeks from
the date the State or local agency re-
ceived the request for a hearing. The
State or local agency shall provide the
appellant with a minimum of 10 days
advance written notice of the time and
place of the hearing and shall enclose
an explanation of the hearing proce-
dure with the notice. The State or
local agency shall also provide the ap-
pellant or representative an oppor-
tunity to—

(1) Examine, prior to and during the
hearing, the documents and records
presented to support the decision under
appeal;

(2) Be assisted or represented by an
attorney or other persons;

(3) Bring witnesses;

(4) Advance arguments
undue interference;

(5) Question or refute any testimony
or evidence, including an opportunity
to confront and cross-examine adverse
witnesses; and

(6) Submit evidence to establish all
pertinent facts and circumstances in
the case.

(k) Fair hearing decisions. (1) Deci-
sions of the hearing official shall be
based upon the application of appro-
priate Federal law, regulations and pol-
icy as related to the facts of the case as
established in the hearing record. The

without
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verbatim transcript or recording of tes-
timony and exhibits, or an official re-
port containing the substance of what
transpired at the hearing, together
with all papers and requests filed in the
proceeding, constitute the exclusive
record for a final decision by hearing
official. The State or local agency shall
retain the hearing record in accordance
with §246.25 and make these records
available, for copying and inspection,
to the appellant or representative at
any reasonable time.

(2) The decision by the hearing offi-
cial shall summarize the facts of the
case, specify the reasons for the deci-
sion, and identify the supporting evi-
dence and the pertinent regulations or
policy. The decision shall become a
part of the record.

(3) Within 45 days of the receipt of
the request for the hearing, the State
or local agency shall notify the appel-
lant or representative in writing of the
decision and the reasons for the deci-
sion in accordance with paragraph
(k)(2) of this section. If the decision is
in favor of the appellant and benefits
were denied or discontinued, benefits
shall begin immediately. If the deci-
sion concerns disqualification and is in
favor of the agency, as soon as admin-
istratively feasible, the local agency
shall terminate any continued benefits,
as decided by the hearing official. If
the decision regarding repayment of
benefits by the appellant is in favor of
the agency, the State or local agency
shall resume its efforts to collect the
claim, even during pendency of an ap-
peal of a local-level fair hearing deci-
sion to the State agency. The appellant
may appeal a local hearing decision to
the State agency, provided that the re-
quest for appeal is made within 15 days
of the mailing date of the hearing deci-
sion notice. If the decision being ap-
pealed concerns disqualification from
the Program, the appellant shall not
continue to receive benefits while an
appeal to the State agency of a deci-
sion rendered on appeal at the local
level is pending. The decision of a hear-
ing official at the local level is binding
on the local agency and the State agen-
cy unless it is appealed to the State
level and overturned by the State hear-
ing official.

7 CFR Ch. 1l (1-1-16 Edition)

(4) The State and local agency shall
make all hearing records and decisions
available for public inspection and
copying; however, the names and ad-
dresses of participants and other mem-
bers of the public shall be kept con-
fidential.

(1) Judicial review. If a State level de-
cision upholds the agency action and
the appellant expresses an interest in
pursuing a higher review of the deci-
sion, the State agency shall explain
any further State level review of the
decision and any State level rehearing
process. If these are either unavailable
or have been exhausted, the State
agency shall explain the right to pur-
sue judicial review of the decision.

[60 FR 6121, Feb. 13, 1985, as amended at 52
FR 21236, June 4, 1987; 59 FR 11503, Mar. 11,
1994; 71 FR 56730, Sept. 27, 2006; 73 FR 11312,
Mar. 3, 2008]

Subpart D—Participant Benefits

§246.10

(a) General. This section prescribes
the requirements for providing supple-
mental foods to participants. The State
agency must ensure that local agencies
comply with this section.

(b) State agency responsibilities. (1)
State agencies may:

(i) Establish criteria in addition to
the minimum Federal requirements in
Table 4 of paragraph (e)(12) of this sec-
tion for the supplemental foods in their
States, except that the State agency
may not selectively choose which eligi-
ble fruits and vegetables are available
to participants. These State agency
criteria could address, but not be lim-
ited to, other nutritional standards,
competitive cost, State-wide avail-
ability, and participant appeal. For eli-
gible fruits and vegetables, State agen-
cies may restrict packaging, e.g., plas-
tic containers, and package sizes, such
as single serving, of processed fruits
and vegetables available for purchase
with the cash-value voucher. In addi-
tion, State agencies may identify cer-
tain processed WIC-eligible fruits and
vegetables on food lists where the po-
tential exists for vendor or participant
confusion in determining authorized
WIC-eligible items.

(i1) Make food package adjustments
to better accommodate participants

Supplemental foods.
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