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discretion of the judge, be evidenced by 
an official publication thereof or by a 
copy attested by the person having 
legal custody thereof and accompanied 
by a certificate that such person has 
the custody. 

(6) Exhibits. All written statements, 
charts, tabulations, or similar data of-
fered in evidence at the hearing shall, 
after identification by the proponent 
and upon a satisfactory showing of the 
admissibility of the contents thereof, 
be numbered as exhibits and received 
in evidence and made a part of the 
record. Except where the judge finds 
that the furnishing of copies is imprac-
ticable, a copy of each exhibit, in addi-
tion to the original, shall be filed with 
the judge for the use of each other 
party to the proceeding. The judge 
shall advise the parties as to the exact 
number of copies which will be required 
to be filed and shall make and have 
noted on the record the proper dis-
tribution of the copies. If the testi-
mony of a witness refers to a statute, 
or to a report, document, or transcript, 
the judge, after inquiry relating to the 
identification of such statute, report, 
document, or transcript, shall deter-
mine whether the same shall be pro-
duced at the hearing and physically be 
made a part of the evidence as an ex-
hibit, or whether it shall be incor-
porated into the evidence by reference. 
If relevant and material matter offered 
in evidence is embraced in a report, 
document, or transcript containing im-
material or irrelevant matter, such im-
material or irrelevant matter shall be 
excluded and shall be segregated inso-
far as practicable, subject to the direc-
tion of the judge. 

(7) Official notice. Official notice will 
be taken of such matters as are judi-
cially noticed by the courts of the 
United States and of any other matter 
of technical, scientific, or commercial 
fact of established character: Provided, 
That the parties shall be given ade-
quate notice, at the hearing or by ref-
erence in the judge’s report or the ten-
tative order or otherwise, of matters so 
noticed, and (except where official no-
tice is taken, for the first time in the 
proceeding, in the final order) shall be 
given adequate opportunity to show 
that such facts are erroneously no-
ticed. 

(8) Offer of proof. Whenever evidence 
is excluded from the record, the party 
offering such evidence may make an 
offer of proof, which shall be included 
in the transcript. The offer of proof 
shall consist of a brief statement de-
scribing the evidence to be offered. If 
the evidence consists of a brief oral 
statement or of an exhibit, it shall be 
inserted into the transcript in toto. In 
such event, it shall be considered a 
part of the transcript if the Secretary 
decides that the judge’s ruling in ex-
cluding the evidence was erroneous. 
The judge shall not allow the insertion 
of such evidence in toto if the taking of 
such evidence will consume a consider-
able length of time at the hearing. In 
the latter event, if on appeal the Sec-
retary decides that the judge erred in 
excluding the evidence, and that such 
error was substantial, the hearing shall 
be reopened to permit the taking of 
such evidence. 

(e) Transcript. Transcripts of hearings 
shall be made available to any person 
at actual cost of duplication. 

[25 FR 5907, June 28, 1960, as amended at 38 
FR 29798, Oct. 29, 1973; 67 FR 10829, Mar. 11, 
2002] 

§ 900.61 Depositions. 
(a) Procedure in lieu of deposition. Be-

fore any party may have testimony 
taken by deposition, said party shall, if 
practicable, submit to the other party 
an affidavit which shall set forth the 
facts to which the witness would tes-
tify, if the deposition should be taken. 
If, after examination of such affidavit, 
the other party agrees, or (within 10 
days after submission of the affidavit) 
fails to object, that the affidavit may 
be used in lieu of the deposition, the 
judge shall admit the affidavit in evi-
dence and shall not order the deposi-
tion to be taken. 

(b) Application for taking deposition. 
Upon the application of a party to the 
proceeding, the judge may, at any time 
after the filing of the moving paper, 
order, under the facsimile signature of 
the Secretary, the taking of testimony 
by deposition. The application shall be 
in writing and shall be filed with the 
hearing clerk and shall set forth: (1) 
The name and address of the proposed 
deponent; (2) the name and address of 
the person (referred to hereinafter in 
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this section as the judge), qualified 
under the rules in this part to take 
depositions, before whom the proposed 
examination is to be made; (3) the pro-
posed time and place of the examina-
tion, which shall be at least 15 days 
after the date of the mailing of the ap-
plication; and (4) the reasons why such 
deposition should be taken. 

(c) Judge’s order for taking deposition. 
If, after the examination of the appli-
cation, the judge is of the opinion that 
the deposition should be taken, he 
shall order its taking. The order shall 
be filed with the hearing clerk and 
shall be served upon the parties and 
shall state: (1) The time and place of 
the examination (which shall not be 
less than 10 days after the filing of the 
order); (2) the name of the judge before 
whom the examination is to be made; 
(3) the name of the deponent. The judge 
and the time and place need not be the 
same as those suggested in the applica-
tion. 

(d) Qualifications of judge. The deposi-
tion shall be taken before the judge, or 
before a judge authorized by the law of 
the United States or by the law of the 
place of the examination to administer 
oaths, or before a judge authorized by 
the Secretary to administer oaths. 

(e) Procedure on examination. (1) The 
deponent shall be examined under oath 
or affirmation and shall be subject to 
cross-examination. The testimony of 
the deponent shall be recorded by the 
judge or by some person under his di-
rection and in his presence. In lieu of 
oral examination, parties may trans-
mit written interrogatories to the 
judge prior to the examination and the 
judge shall propound such interrog-
atories to the deponent. 

(2) The applicant must arrange for 
the examination of the witness either 
by oral examination or by written in-
terrogatories. If it is found by the 
judge, upon the protest of a party to 
the proceeding, that such party has his 
residence and his place of business 
more than 100 miles from the place of 
the examination and that it would con-
stitute an undue hardship upon such 
party to be represented at the exam-
ination, the applicant will be required 
to conduct the examination by means 
of interrogatories. When the examina-
tion is conducted by means of interrog-

atories, copies of the interrogatories 
shall be served upon the other parties 
to the proceeding at least five days 
prior to the date set for the examina-
tion, and the other parties shall be af-
forded an opportunity to file with the 
judge cross-interrogatories at any time 
prior to the time of the examination. 

(f) Certification by judge. The judge 
shall certify on the deposition that the 
deponent was duly sworn by him and 
that the deposition is a true record of 
the deponent’s testimony. He shall 
then securely seal the deposition, to-
gether with two copies thereof, in an 
envelope and mail the same by reg-
istered mail to the hearing clerk. 

(g) Use of depositions. A deposition or-
dered and taken in accord with the pro-
visions of this section may be used in a 
proceeding under the act if the judge 
finds that the evidence is otherwise ad-
missible and (1) that the witness is 
dead; or (2) that the witness is at a dis-
tance greater than 100 miles from the 
place of hearing, unless it appears that 
the absence of the witness was pro-
cured by the party offering the deposi-
tion; or (3) that the witness is unable 
to attend or testify because of age, 
sickness, infirmity, or imprisonment; 
or (4) that the party offering the depo-
sition has endeavored to procure the 
attendance of the witness by subpena 
but has been unable to do so; or (5) that 
such exceptional circumstances exist 
as to make it desirable, in the interests 
of justice, to allow the deposition to be 
used. If a deposition has been taken, 
and the party upon whose application 
it was taken refuses to offer it in evi-
dence, the other party may offer the 
deposition, or any part thereof, in evi-
dence. 

§ 900.62 Subpenas. 

(a) Issuance of subpenas. The attend-
ance of witnesses and the production of 
documentary evidence from any place 
in the United States on behalf of any 
party to the proceeding may, by sub-
pena, be required at any designated 
place of hearing. Subpenas may be 
issued by the Secretary or by the 
judge, under the facsimile signature of 
the Secretary, upon a reasonable show-
ing by the applicant of the grounds, ne-
cessity, and reasonable scope thereof. 
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