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(2) The alien has not maintained law-
ful domicile in the United States, as ei-
ther a lawful permanent resident or a
lawful temporary resident pursuant to
section 245A or section 210 of the Act,
for at least seven consecutive years im-
mediately preceding the filing of the
application;

(3) The alien is subject to exclusion
from the United States under para-
graphs (3)(A), (3)(B), (3)(C), or (3)(E) of
section 212(a) of the Act;

(4) The alien has been convicted of an
aggravated felony, as defined by sec-
tion 101(a)(43) of the Act, and has
served a term of imprisonment of at
least five years for such conviction; or

(5) The alien applies for relief under
section 212(c) within five years of the
barring act as enumerated in one or
more sections of section 242B(e) (1)
through (4) of the Act.

(g) Relief for certain aliens who were in
deportation proceedings before April 24,
1996. Section 440(d) of Antiterrorism
and Effective Death Penalty Act of 1996
(AEDPA) shall not apply to any appli-
cant for relief under this section whose
deportation proceedings were com-
menced before the Immigration Court
before April 24, 1996.

[56 FR 50034, Oct. 3, 1991, as amended at 60 FR
34090, June 30, 1995; 61 FR 59825, Nov. 25, 1996;
66 FR 6446, Jan. 22, 2001; 74 FR 26938, June 5,
2009; 76 FR 53787, Aug. 29, 2011]

§212.4 Applications for the exercise of
discretion under section 212(d)(1)
and 212(d)(3).

(a) Applications under section
212(d)(3)(A)—(1) General. District direc-
tors and officers in charge outside the
United States in the districts of Bang-
kok, Thailand; Mexico City, Mexico;
and Rome, Italy are authorized to act
upon recommendations made by con-
sular officers for the exercise of discre-
tion under section 212(d)(3)(A) of the
Act. The District Director, Wash-
ington, DC, has jurisdiction in such
cases recommended to the Service at
the seat-of-government level by the
Department of State. When a consular
officer or other State Department offi-
cial recommends that the benefits of
section 212(d)(3)(A) of the Act be ac-
corded an alien, neither an application
nor fee shall be required. The rec-
ommendation shall specify:
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(i) The reasons for inadmissibility
and each section of law under which
the alien is inadmissible;

(ii) Each intended date of arrival;

(iii) The length of each proposed stay
in the United States;

(iv) The purpose of each stay;

(v) The number of entries which the
alien intends to make; and

(vi) The justification for exercising
the authority contained in section
212(d)(3) of the Act.

If the alien desires to make multiple
entries and the consular officer or
other State Department official be-
lieves that the circumstances justify
the issuance of a visa valid for multiple
entries rather than for a specified num-
ber of entries, and recommends that
the alien be accorded an authorization
valid for multiple entries, the informa-
tion required by items (ii) and (iii)
shall be furnished only with respect to
the initial entry. Item (ii) does not
apply to a bona fide crewman. The con-
sular officer or other State Department
official shall be notified of the decision
on his recommendation. No appeal by
the alien shall lie from an adverse deci-
sion made by a Service officer on the
recommendation of a consular officer
or other State Department official.

(2) Authority of consular officers to ap-
prove section 212(d)(3)(A) recommenda-
tions pertaining to aliens inadmissible
under section 212(a)(28)(C). In certain
categories of visa cases defined by the
Secretary of State, United States con-
sular officers assigned to visa-issuing
posts abroad may, on behalf of the At-
torney General pursuant to section
212(d)(3)(A) of the Act, approve a rec-
ommendation by another consular offi-
cer that an alien be admitted tempo-
rarily despite visa ineligibility solely
because the alien is of the class of
aliens defined at section 212(a)(28)(C) of
the Act, as a result of presumed or ac-
tual membership in, or affiliation with,
an organization described in that sec-
tion. Authorizations for temporary ad-
mission granted by consular officers
shall be subject to the terms specified
in §212.4(c) of this chapter. Any rec-
ommendation which is not clearly ap-
provable shall, and any recommenda-
tion may, be presented to the appro-
priate official of the Immigration and
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Naturalization Service for a deter-
mination.

(b) Applications under section
212(d)(3)(B). An application for the ex-
ercise of discretion under section
212(A)(3)(B) of the Act shall be sub-
mitted on the form designated by
USCIS with the fee prescribed in 8 CFR
103.7(b)(1), and in accordance with the
form instructions. (For Department of
State procedure when a visa is re-
quired, see 22 CFR 41.95 and paragraph
(a) of this section.) If the application is
made because the applicant may be in-
admissible due to present or past mem-
bership in or affiliation with any Com-
munist or other totalitarian party or
organization, there shall be attached to
the application a written statement of
the history of the applicant’s member-
ship or affiliation, including the period
of such membership or affiliation,
whether the applicant held any office
in the organization, and whether his
membership or affiliation was vol-
untary or involuntary. If the applicant
alleges that his membership or affili-
ation was involuntary, the statement
shall include the basis for that allega-
tion. When the application is made be-
cause the applicant may be inadmis-
sible due to disease, mental or physical
defect, or disability of any kind, the
application shall describe the disease,
defect, or disability. If the purpose of
seeking admission to the United States
is for treatment, there shall be at-
tached to the application statements in
writing to establish that satisfactory
treatment cannot be obtained outside
the United States; that arrangements
have been completed for treatment,
and where and from whom treatment
will be received; what financial ar-
rangements for payment of expenses
incurred in connection with the treat-
ment have been made, and that a bond
will be available if required. When the
application is made because the appli-
cant may be inadmissible due to the
conviction of one or more crimes, the
designation of each crime, the date and
place of its commission and of the con-
viction thereof, and the sentence or
other judgment of the court shall be
stated in the application; in such a
case the application shall be supple-
mented by the official record of each
conviction, and any other documents
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relating to commutation of sentence,
parole, probation, or pardon. If the ap-
plication is made at the time of the ap-
plicant’s arrival to the district director
at a port of entry, the applicant shall
establish that he was not aware of the
ground of inadmissibility and that it
could not have been ascertained by the
exercise of reasonable diligence, and he
shall be in possession of a passport and
visa, if required, or have been granted
a waiver thereof. The applicant shall be
notified of the decision and if the appli-
cation is denied of the reasons therefor
and of his right to appeal to the Board
within 15 days after the mailing of the
notification of decision in accordance
with the Provisions of part 3 of this
chapter. If denied, the denial shall be
without prejudice to renewal of the ap-
plication in the course of proceedings
before a special inquiry officer under
sections 235 and 236 of the Act and this
chapter. When an appeal may not be
taken from a decision of a special in-
quiry officer excluding an alien but the
alien has applied for the exercise of dis-
cretion under section 212(d)(3)(B) of the
Act, the alien may appeal to the Board
from a denial of such application in ac-
cordance with the provisions of
§236.5(b) of this chapter.

(c) Terms of authorization—(1) General.
Except as provided in paragraph (c)(2)
of this section, each authorization
under section 212(d)(3)(A) or (B) of the
Act shall specify:

(i) Bach section of law under which
the alien is inadmissible;

(ii) The intended date of each arrival,
unless the applicant is a bona fide
crewman. However, if the authoriza-
tion is valid for multiple entries rather
than for a specified number of entries,
this information shall be specified only
with respect to the initial entry;

(iii) The length of each stay author-
ized in the United States, which shall
not exceed the period justified and
shall be subject to limitations specified
in 8 CFR part 214. However, if the au-
thorization is valid for multiple entries
rather than for a specified number of
entries, this information shall be speci-
fied only with respect to the initial
entry;

(iv) The purpose of each stay;

(v) The number of entries for which
the authorization is valid;
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(vi) Subject to the conditions set
forth in paragraph (c)(2) of this section,
the dates on or between which each ap-
plication for admission at POEs in the
United States is valid;

(vii) The justification for exercising
the authority contained in section
212(d)(3) of the Act; and

(viii) That the authorization is sub-
ject to revocation at any time.

(2) Conditions of admission. (i) For
aliens issued an authorization for tem-
porary admission in accordance with
this section, admissions pursuant to
section 212(d)(3) of the Act shall be sub-
ject to the terms and conditions set
forth in the authorization.

(ii) The period for which the alien’s
admission is authorized pursuant to
this section shall not exceed the period
justified, or the limitations specified,
in 8 CFR part 214 for each class of non-
immigrant, whichever is less.

(3) Validity. (i) Authorizations grant-
ed to crew members may be valid for a
maximum period of 2 years for applica-
tion for admission at U.S. POEs and
may be valid for multiple entries.

(ii) An authorization issued in con-
junction with an application for a
Form DSP-150, B-1/B-2 Visa and Border
Crossing Card, issued by the DOS shall
be valid for a period not to exceed the
validity of the biometric BCC for appli-
cations for admission at U.S. POEs and
shall be valid for multiple entries.

(iii) A multiple entry authorization
for a person other than a crew member
or applicant for a Form DSP-150 may
be made valid for a maximum period of
b5 years for applications for admission
at U.S. POEs.

(iv) An authorization that was pre-
viously issued in conjunction with
Form I1-185, Nonresident Alien Cana-
dian Border Crossing Card, and that is
noted on the card may remain valid.
Although the waiver may remain valid,
the non-biometric border crossing card
portion of this document is not valid
after that date. This waiver authoriza-
tion shall cease if otherwise revoked or
voided.

(v) A single-entry authorization to
apply for admission at a U.S. POE shall
not be valid for more than 6 months
from the date the authorization is
issued.
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(vi) An authorization may not be re-
validated. Upon expiration of the au-
thorization, a new application and au-
thorization are required.

(d) Admission of groups inadmissible
under section 212(a)(28) for attendance at
international conferences. When the Sec-
retary of State recommends that a
group of nonimmigrant aliens and their
accompanying family members be ad-
mitted to attend international con-
ferences notwithstanding their inad-
missibility under section 212(a)(28) of
the Act, the Deputy Commissioner,
may enter an order pursuant to the au-
thority contained in section
212(d)(3)(A) of the Act specifying the
terms and conditions of their admis-
sion and stay.

(e) Inadmissibility  under  section
212(a)(1)(A)(iii). Pursuant to the author-
ity contained in section 212(d)(3) of the
Act, the temporary admission of a non-
immigrant visitor is authorized not-
withstanding inadmissibility under
section 212(a)(1)(A)(iii)(I) or (II) of the
Act due to a mental disorder and asso-
ciated threatening or harmful behav-
ior, if such alien is accompanied by a
member of his/her family, or a guard-
ian who will be responsible for him/her
during the period of admission author-
ized.

(f) Inadmissibility under section
212(a)(1) for aliens inadmissible due to
HIV—(1) General. Pursuant to the au-
thority in section 212(d)(3)(A)(i) of the
Act, any alien who is inadmissible
under section 212(a)(1)(A)(i) of the Act
due to infection with the etiologic
agent for acquired immune deficiency
syndrome (HIV infection) may be
issued a B-1 (business visitor) or B-2
(visitor for pleasure) nonimmigrant
visa by a consular officer or the Sec-
retary of State, and be authorized for
temporary admission into the United
States for a period not to exceed 30
days, subject to authorization of an ad-
ditional period or periods under para-
graph (f)(5) of this section, provided
that the authorization is granted in ac-
cordance with paragraphs (f)(2) through
(£)(7) of this section. Application under
this paragraph (f) may not be combined
with any other waiver of inadmis-
sibility.
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(2) Conditions. An alien who is HIV-
positive who applies for a non-
immigrant visa before a consular offi-
cer may be issued a B-1 (business vis-
itor) or B-2 (visitor for pleasure) non-
immigrant visa and admitted to the
United States for a period not to ex-
ceed 30 days, provided that the appli-
cant establishes that:

(i) The applicant has tested positive
for HIV;

(ii) The applicant is not currently ex-
hibiting symptoms indicative of an ac-
tive, contagious infection associated
with acquired immune deficiency syn-
drome;

(iii) The applicant is aware of, has
been counseled on, and understands the
nature, severity, and the commu-
nicability of his or her medical condi-
tion;

(iv) The applicant’s admission poses a
minimal risk of danger to the public
health in the United States and poses a
minimal risk of danger of transmission
of the infection to any other person in
the United States;

(v) The applicant will have in his or
her possession, or will have access to,
as medically appropriate, an adequate
supply of antiretroviral drugs for the
anticipated stay in the United States
and possesses sufficient assets, such as
insurance that 1is accepted in the
United States, to cover any medical
care that the applicant may require in
the event of illness at any time while
in the United States;

(vi) The applicant’s admission will
not create any cost to the United
States, or a state or local government,
or any agency thereof, without the
prior written consent of the agency;

(vii) The applicant is seeking admis-
sion solely for activities that are con-
sistent with the B-1 (business visitor)
or B-2 (visitor for pleasure) non-
immigrant classification;

(viii) The applicant is aware that no
single admission to the United States
will be for a period that exceeds 30 days
(subject to paragraph (f)(5) of this sec-
tion);

(ix) The applicant is otherwise ad-
missible to the United States and no
other ground of inadmissibility applies;

(x) The applicant is aware that he or
she cannot be admitted under section
217 of the Act (Visa Waiver Program);
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(xi) The applicant is aware that any
failure to comply with any condition of
admission set forth under this para-
graph (f) will thereafter make him or
her ineligible for authorization under
this paragraph; and

(xii) The applicant, for the purpose of
admission pursuant to authorization
under this paragraph (f), waives any
opportunity to apply for an extension
of nonimmigrant stay (except as pro-
vided in paragraph (f)(5) of this sec-
tion), a change of nonimmigrant sta-
tus, or adjustment of status to that of
permanent resident.

(A) Nothing in this paragraph (f) pre-
cludes an alien admitted under this
paragraph (f) from applying for asylum
pursuant to section 208 of the Act.

(B) Any alien admitted under this
paragraph (f) who applies for adjust-
ment of status under section 209 of the
Act after being granted asylum must
establish his or her eligibility to adjust
status under all applicable provisions
of the Act and 8 CFR part 209. Any ap-
plicable ground of inadmissibility must
be waived by approval of an appro-
priate waiver(s) under section 209(c) of
the Act and 8 CFR 209.2(b).

(C) Nothing within this paragraph (f)
constitutes a waiver of inadmissibility
under section 209 of the Act or 8 CFR
part 209.

(3) Nonimmigrant visa. A  non-
immigrant visa issued to the applicant
for purposes of temporary admission
under section 212(d)(3)(A)(i) of the Act
and this paragraph (f) may not be valid
for more than 12 months or for more
than two applications for admission
during the 12-month period. The au-
thorized period of stay will be for 30
calendar days calculated from the ini-
tial admission under this visa.

(4) Application at U.S. port. If other-
wise admissible, a holder of the non-
immigrant visa issued under section
212(d)(3)(A)(1) of the Act and this para-
graph (f) is authorized to apply for ad-
mission at a United States port of
entry at any time during the period of
validity of the visa in only the B-1
(business visitor) or B-2 (visitor for
pleasure) nonimmigrant categories.

(b) Admission limited; satisfactory de-
parture. Notwithstanding any other
provision of this chapter, no single pe-
riod of admission under section
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212(d)(3)(A)(1) of the Act and this para-
graph (f) may be authorized for more
than 30 days; if an emergency prevents
a nonimmigrant alien admitted under
this paragraph (f) from departing from
the United States within his or her pe-
riod of authorized stay, the director (or
other appropriate official) having juris-
diction over the place of the alien’s
temporary stay may, in his or her dis-
cretion, grant an additional period (or
periods) of satisfactory departure, each
such period not to exceed 30 days. If de-
parture is accomplished during that pe-
riod, the alien is to be regarded as hav-
ing satisfactorily accomplished the
visit without overstaying the allotted
time.

(6) Failure to comply. No authoriza-
tion under section 212(d)(3)(A)(i) of the
Act and this paragraph (f) may be pro-
vided to any alien who has previously
failed to comply with any condition of
an admission authorized under this
paragraph.

(7) Additional limitations. The Sec-
retary of Homeland Security or the
Secretary of State may require addi-
tional evidence or impose additional
conditions on granting authorization
for temporary admissions under this
paragraph (f) as international (or other
relevant) conditions may indicate.

(8) Option for case-by-case determina-
tion. If the applicant does not meet the
criteria under this paragraph (f), or
does not wish to agree to the condi-
tions for the streamlined 30-day visa
under this paragraph (f), the applicant
may elect to utilize the process de-
scribed in either paragraph (a) or (b) of
this section, as applicable.

(g) Action upon alien’s arrival. Upon
admitting an alien who has been grant-
ed the benefits of section 212(d)(3)(A) of
the Act, the immigration officer shall
be guided by the conditions and limita-
tions imposed in the authorization and
noted by the consular officer in the
alien’s passport. When admitting any
alien who has been granted the benefits
of section 212(d)(3)(B) of the Act, the
Immigration officer shall note on the
arrival-departure record, Form I1-94
(see §1.4), or crewman’s landing permit,
Form I-95, issued to the alien, the con-
ditions and limitations imposed in the
authorization.
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(h) Authorizations issued to crewmen
without limitation as to period of validity.
When a crewman who has a valid sec-
tion 212(d)(3) authorization without
any time limitation comes to the at-
tention of the Service, his travel docu-
ment shall be endorsed to show that
the validity of his section 212(d)(3) au-
thorization expires as of a date six
months thereafter, and any previously-
issued Form I-184 shall be lifted and
Form I-95 shall be issued in its place
and similarly endorsed.

(i) Revocation. The Deputy Commis-
sioner or the district director may at
any time revoke a waiver previously
authorized under section 212(d)(3) of
the Act and shall notify the non-
immigrant in writing to that effect.

(j) Alien witnesses and informants—(1)
Waivers under section 212(d)(1) of the Act.
Upon the application of a federal or
state law enforcement authority
(““LEA”), which shall include a state or
federal court or United States Attor-
ney’s Office, pursuant to the filing for
nonimmigrant classification described
in section 101(a)(15)(S) of the Act,
USCIS will determine whether a
ground of exclusion exists with respect
to the alien for whom classification is
sought and, if so, whether it is in the
national interest to exercise the discre-
tion to waive the ground of exclud-
ability, other than section 212(a)(3)(E)
of the Act. USCIS may at any time re-
voke a waiver previously authorized
under section 212(d)(1) of the Act. In
the event USCIS decides to revoke a
previously authorized waiver for an S
nonimmigrant, the Assistant Attorney
General, Criminal Division, and the
relevant LEA shall be notified in writ-
ing to that effect. The Assistant Attor-
ney General, Criminal Division, shall
concur in or object to the decision. Un-
less the Assistant Attorney General,
Criminal Division, objects within 7
days, he or she shall be deemed to have
concurred in the decision. In the event
of an objection by the Assistant Attor-
ney General, Criminal Division, the
matter will be expeditiously referred to
the Deputy Attorney General for a
final resolution. In no circumstances
shall the alien or the relevant LEA
have a right of appeal from any deci-
sion to revoke.
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(2) Grounds of removal. Nothing shall
prohibit the Service from removing
from the United States an alien classi-
fied pursuant to section 101(a)(15)(S) of
the Act for conduct committed after
the alien has been admitted to the
United States as an S nonimmigrant,
or after the alien’s change to S classi-
fication, or for conduct or a condition
undisclosed to the Attorney General
prior to the alien’s admission in, or
change to, S classification, unless such
conduct or condition is waived prior to
admission and -classification. In the
event USCIS decides to remove an S
nonimmigrant from the United States,
the Assistant Attorney General, Crimi-
nal Division, and the relevant LEA
shall be notified in writing to that ef-
fect. The Assistant Attorney General,
Criminal Division, shall concur in or
object to that decision. Unless the As-
sistant Attorney General, Criminal Di-
vision, objects within 7 days, he or she
shall be deemed to have concurred in
the decision. In the event of an objec-
tion by the Assistant Attorney Gen-
eral, Criminal Division, the matter will
be expeditiously referred to the Deputy
Attorney General for a final resolution.
In no circumstances shall the alien or
the relevant LEA have a right of ap-
peal from any decision to remove.

[29 FR 15252, Nov. 13, 1964, as amended at 30
FR 12330, Sept. 28, 1965; 31 FR 10413, Aug. 3,
1966; 32 FR 15469, Nov. 7, 1967; 35 FR 3065, Feb.
17, 1970; 35 FR 7637, May 16, 1970; 40 FR 30470,
July 21, 1975; 51 FR 32295, Sept. 10, 1986; 53 FR
40867, Oct. 19, 1988; 60 FR 44264, Aug. 25, 1995;
60 FR 52248, Oct. 5, 1995; 67 FR 71448, Dec. 2,
2002; 73 FR 58030, Oct. 6, 2008; 76 FR 53787,
Aug. 29, 2011; 78 FR 18472, Mar. 27, 2013]

§212.5 Parole of aliens into the United
States.

(a) The authority of the Secretary to
continue an alien in custody or grant
parole under section 212(d)(5)(A) of the
Act shall be exercised by the Assistant

Commissioner, Office of Field Oper-
ations; Director, Detention and Re-
moval; directors of field operations;

port directors; special agents in charge;
deputy special agents in charge; asso-
ciate special agents in charge; assist-
ant special agents in charge; resident
agents in charge; field office directors;
deputy field office directors; chief pa-
trol agents; district directors for serv-
ices; and those other officials as may
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be designated in writing, subject to the
parole and detention authority of the
Secretary or his designees. The Sec-
retary or his designees may invoke, in
the exercise of discretion, the author-
ity under section 212(d)(6)(A) of the
Act.

(b) The parole of aliens within the
following groups who have been or are
detained in accordance with §235.3(b) or
(c) of this chapter would generally be
justified only on a case-by-case basis
for ‘“‘urgent humanitarian reasons’ or
‘“‘significant public benefit,” provided
the aliens present neither a security
risk nor a risk of absconding:

(1) Aliens who have serious medical
conditions in which continued deten-
tion would not be appropriate;

(2) Women who have been medically
certified as pregnant;

(3) Aliens who are defined as juve-
niles in §236.3(a) of this chapter. The
Director, Detention and Removal; di-
rectors of field operations; field office
directors; deputy field office directors;
or chief patrol agents shall follow the
guidelines set forth in §236.3(a) of this
chapter and paragraphs (b)(3)(d)
through (iii) of this section in deter-
mining under what conditions a juve-
nile should be paroled from detention:

(i) Juveniles may be released to a rel-
ative (brother, sister, aunt, uncle, or
grandparent) not in Service detention
who is willing to sponsor a minor and
the minor may be released to that rel-
ative notwithstanding that the juve-
nile has a relative who is in detention.

(ii) If a relative who is not in deten-
tion cannot be located to sponsor the
minor, the minor may be released with
an accompanying relative who is in de-
tention.

(iii) If the Service cannot locate a
relative in or out of detention to spon-
sor the minor, but the minor has iden-
tified a non-relative in detention who
accompanied him or her on arrival, the
question of releasing the minor and the
accompanying non-relative adult shall
be addressed on a case-by-case basis;

(4) Aliens who will be witnesses in
proceedings being, or to be, conducted
by judicial, administrative, or legisla-
tive bodies in the United States; or
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