
160 

20 CFR Ch. V (4–1–17 Edition) Pt. 620 

(b) The standard designated in para-
graph (a) of this section is effective 
March 21, 2014. 

PART 620—OCCUPATIONS THAT 
REGULARLY CONDUCT DRUG 
TESTING FOR STATE UNEMPLOY-
MENT COMPENSATION ELIGI-
BILITY DETERMINATION PUR-
POSES 

Sec. 
620.1 Purpose. 
620.2 Definitions. 
620.3 Occupations that regularly conduct 

drug testing for purposes of determining 
which applicants may be drug tested 
when applying for state unemployment 
compensation. 

620.4 Testing of unemployment compensa-
tion applicants for the unlawful use of a 
controlled substance. 

620.5 Conformity and substantial compli-
ance. 

AUTHORITY: 42 U.S.C. 1302(a); 42 U.S.C. 
503(l)(1)(ii) 

SOURCE: 81 FR 50302, Aug. 1, 2016, unless 
otherwise noted. 

§ 620.1 Purpose. 
The regulations in this part imple-

ment section 303(l) of the Social Secu-
rity Act (SSA) (42 U.S.C. 503(l)). Sec-
tion 303(l), SSA, permits States to 
enact legislation to provide for the 
State-conducted testing of an unem-
ployment compensation applicant for 
the unlawful use of controlled sub-
stances, as a condition of unemploy-
ment compensation eligibility, if the 
applicant was discharged for unlawful 
use of controlled substances by his or 
her most recent employer, or if suit-
able work (as defined under the State 
unemployment compensation law) is 
only available in an occupation for 
which drug testing is regularly con-
ducted (as determined under this part 
620). Section 303(l)(1)(A)(ii), SSA, re-
quires the Secretary of Labor to issue 
regulations determining the occupa-
tions that regularly conduct drug test-
ing. These regulations are limited to 
that requirement. 

§ 620.2 Definitions. 
As used in this part— 
Applicant means an individual who 

files an initial claim for unemployment 

compensation under State law. Appli-
cant excludes an individual already 
found initially eligible and filing a con-
tinued claim. 

Controlled substance means a drug or 
other substance, or immediate pre-
cursor, included in schedule I, II, III, 
IV, or V of part B of 21 U.S.C. 801 et 
seq., as defined in section 102 of the 
Controlled Substances Act (Pub. L. 91– 
513, 21 U.S.C. 801 et seq.). The term does 
not include distilled spirits, wine, malt 
beverages, or tobacco, as those terms 
are defined or used in subtitle E of the 
Internal Revenue Code of 1986. 

Occupation means a position or class 
of positions. Federal and State laws 
governing drug testing refer to the 
classes of positions that are required to 
be drug tested rather than occupations, 
such as those defined by the Bureau of 
Labor Statistics in the Standard Occu-
pational Classification System. There-
fore, for purposes of this regulation, a 
position or class of positions will be 
considered the same as an ‘‘occupa-
tion.’’ 

Suitable work means suitable work as 
defined by the unemployment com-
pensation law of a State against which 
the claim is filed. It must be the same 
definition the State law otherwise uses 
for determining the type of work an in-
dividual must seek given the individ-
ual’s education, experience and pre-
vious level of remuneration. 

Unemployment compensation means 
any cash benefits payable to an indi-
vidual with respect to their unemploy-
ment under the State law (including 
amounts payable under an agreement 
under a Federal unemployment com-
pensation law.) 

§ 620.3 Occupations that regularly con-
duct drug testing for purposes of 
determining which applicants may 
be drug tested when applying for 
state unemployment compensation. 

Occupations that regularly conduct 
drug testing, for purposes of § 620.4, are: 

(a) An occupation that requires the 
employee to carry a firearm; 

(b) An occupation identified in 14 
CFR 120.105 by the Federal Aviation 
Administration, in which the employee 
must be tested (Aviation flight crew 
members and air traffic controllers); 
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(c) An occupation identified in 49 
CFR 382.103 by the Federal Motor Car-
rier Safety Administration, in which 
the employee must be tested (Commer-
cial drivers); 

(d) An occupation identified in 49 
CFR 219.3 by the Federal Railroad Ad-
ministration, in which the employee 
must be tested (Railroad operating 
crew members); 

(e) An occupation identified in 49 
CFR 655.3 by the Federal Transit Ad-
ministration, in which the employee 
must be tested (Public transportation 
operators); 

(f) An occupation identified in 49 CFR 
199.2 by the Pipeline and Hazardous 
Materials Safety Administration, in 
which the employee must be tested 
(Pipeline operation and maintenance 
crew members); 

(g) An occupation identified in 46 
CFR 16.201 by the United States Coast 
Guard, in which the employee must be 
tested (Crewmembers and maritime 
credential holders on a commercial 
vessel); 

(h) An occupation specifically identi-
fied in a State or Federal law as requir-
ing an employee to be tested for con-
trolled substances. 

§ 620.4 Testing of unemployment com-
pensation applicants for the unlaw-
ful use of a controlled substance. 

(a) States may conduct a drug test on 
an unemployment compensation appli-
cant, as defined in § 620.2, for the un-
lawful use of controlled substances, as 
defined in § 620.2, as a condition of eligi-
bility for unemployment compensation 
if the individual is one for whom suit-
able work, as defined in State law, as 
defined in § 620.2, is only available in an 
occupation that regularly conducts 
drug testing under § 620.3. Drug testing 
is permitted only of an applicant, and 
not of an individual filing a continued 
claim for unemployment compensation 
after initially being determined eligi-
ble. No State is required to apply drug 
testing to UC applicants under this 
part 620. 

(b) A State conducting drug testing 
as a condition of unemployment com-
pensation eligibility as provided in 
paragraph (a) of this section may apply 
drug testing only to the occupations 

listed under § 620.3, but is not required 
to apply drug testing to any of them. 

(c) State standards governing drug 
testing of UC applicants must be in ac-
cordance with guidance, in the form of 
program letters or other issuances, 
issued by the Department of Labor. 

§ 620.5 Conformity and substantial 
compliance. 

(a) In general. A State law imple-
menting the drug testing of applicants 
for unemployment compensation must 
conform with, and the law’s adminis-
tration must substantially comply 
with, the requirements of this part 620 
for purposes of certification under Sec-
tion 302 of the SSA (42 U.S.C. 502), of 
whether a State is eligible to receive 
Federal grants for the administration 
of its UC program. 

(b) Resolving issues of conformity and 
substantial compliance. For the purposes 
of resolving issues of conformity and 
substantial compliance with the re-
quirements of this part 620, the fol-
lowing provisions of 20 CFR 601.5 apply: 

(1) Paragraph (b) of 20 CFR 601.5, per-
taining to informal discussions with 
the Department of Labor to resolve 
conformity and substantial compliance 
issues, and 

(2) Paragraph (d) of 20 CFR 601.5, per-
taining to the Secretary of Labor’s 
hearing and decision on conformity and 
substantial compliance. 

(c) Result of failure to conform or sub-
stantially comply. Whenever the Sec-
retary of Labor, after reasonable notice 
and opportunity for a hearing to the 
State UC agency, finds that the State 
UC law fails to conform, or that the 
State or State UC agency fails to com-
ply substantially, with the require-
ments of title III, SSA (42 U.S.C. 501– 
504), as implemented in this part 620, 
then the Secretary of Labor must no-
tify the Governor of the State and such 
State UC agency that further pay-
ments for the administration of the 
State UC law will not be made to the 
State until the Secretary of Labor is 
satisfied that there is no longer any 
such failure. Until the Secretary of 
Labor is so satisfied, the Department 
of Labor will not make further pay-
ments to such State. 
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