
611 

SUBCHAPTER N—MISCELLANEOUS 

PART 131—CERTIFICATES OF 
AUTHENTICATION 

Sec. 
131.1 Certification of documents. 
131.2 Refusal of certification for unlawful 

purpose. 

§ 131.1 Certification of documents. 

The Authentication Officer, Acting 
Authentication Officer, or any Assist-
ant Authentication Officer designated 
by either of the former officers may, 
and is hereby authorized to, sign and 
issue certificates of authentication 
under the seal of the Department of 
State for and in the name of the Sec-
retary of State or the Acting Secretary 
of State. The form of authentication 
shall be as follows: 

In testimony whereof, I, 
llllllllll, Secretary of State have 
hereunto caused the seal of the Department 
of State to be affixed and my name sub-
scribed by the Authentication Officer, Act-
ing Authentication Officer, or an Assistant 
Authentication Officer, of the said Depart-
ment, atllll. in llllll, this 
llllllll day of llllllll 19ll 

(Secretary of State) 

By llllllllllllllllllllll

(llllllllll Authentication 
Officer, Department of State) 

(22 U.S.C. 2651a) 

[61 FR 39585, July 30, 1996] 

§ 131.2 Refusal of certification for un-
lawful purpose. 

(a) The Department will not certify 
to a document when it has good reason 
to believe that the certification is de-
sired for an unlawful or improper pur-
pose. It is therefore the duty of the Au-
thentication Officer to examine not 
only the document which the Depart-
ment is asked to authenticate, but also 
the fundamental document to which 
previous seals or other certifications 
may have been affixed by other au-
thorities. The Authentication Officer 
shall request such additional informa-
tion as may be necessary to establish 
that the requested authentication will 

serve the interests of justice and is not 
contrary to public policy. 

(b) In accordance with section 3, 
paragraph 5 of the Export Administra-
tion Act of 1969 (83 Stat. 841, Pub. L. 91– 
184) approved December 30, 1969, docu-
ments which have the effect of fur-
thering or supporting the restrictive 
trade practices or boycotts fostered or 
imposed by foreign countries against 
countries friendly to the United States 
shall be considered contrary to public 
policy for purposes of these regula-
tions. 

(R.S. 203. sec. 4, 63 Stat. 111, as amended, sec. 
1733, 62 Stat. 946, secs. 104, 332, 66 Stat. 174, 
252; 22 U.S.C. 2657, 2658, 28 U.S.C. 1733, 8 
U.S.C. 1104, 1443) 

[22 FR 10882, Dec. 27, 1957, as amended at 30 
FR 12732, Oct. 6, 1965; Dept. Reg. 108.621, 35 
FR 8887, June 9, 1970] 

PART 132—BOOKS, MAPS, 
NEWSPAPERS, ETC. 

§ 132.1 Purchase. 

The purchase by the Department of 
State of books, maps, newspapers, peri-
odicals, and other publications shall be 
made without regard to the provisions 
of the act approved March 3, 1933 (sec. 
2, 47 Stat. 1520; 41 U.S.C. 10a), since de-
termination has been made by the Sec-
retary, as permitted by the provisions 
of the act, that such purchase is incon-
sistent with the public interest. 

(80 Stat. 379; 5 U.S.C. 301) 

[22 FR 10883, Dec. 27, 1957] 

PART 133—GOVERNMENTWIDE RE-
QUIREMENTS FOR DRUG-FREE 
WORKPLACE (FINANCIAL ASSIST-
ANCE) 

Subpart A—Purpose and Coverage 

Sec. 
133.100 What does this part do? 
133.105 Does this part apply to me? 
133.110 Are any of my Federal assistance 

awards exempt from this part? 
133.115 Does this part affect the Federal 

contracts that I receive? 
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Subpart B—Requirements for Recipients 
Other Than Individuals 

133.200 What must I do to comply with this 
part? 

133.205 What must I include in my drug-free 
workplace statement? 

133.210 To whom must I distribute my drug- 
free workplace statement? 

133.215 What must I include in my drug-free 
awareness program? 

133.220 By when must I publish my drug-free 
workplace statement and establish my 
drug-free awareness program? 

133.225 What actions must I take concerning 
employees who are convicted of drug vio-
lations in the workplace? 

133.230 How and when must I identify work-
places? 

Subpart C—Requirements for Recipients 
Who Are Individuals 

133.300 What must I do to comply with this 
part if I am an individual recipient? 

133.301 [Reserved] 

Subpart D—Responsibilities of Department 
of State Awarding Officials 

133.400 What are my responsibilities as a 
Department of State awarding official? 

Subpart E—Violations of This Part and 
Consequences 

133.500 How are violations of this part de-
termined for recipients other than indi-
viduals? 

133.505 How are violations of this part de-
termined for recipients who are individ-
uals? 

133.510 What actions will the Federal Gov-
ernment take against a recipient deter-
mined to have violated this part? 

133.515 Are there any exceptions to those 
actions? 

Subpart F—Definitions 

133.605 Award. 

133.610 Controlled substance. 
133.615 Conviction. 
133.620 Cooperative agreement. 
133.625 Criminal drug statute. 
133.630 Debarment. 
133.635 Drug-free workplace. 
133.640 Employee. 
133.645 Federal agency or agency. 
133.650 Grant. 
133.655 Individual. 
133.660 Recipient. 
133.665 State. 
133.670 Suspension. 

AUTHORITY: 22 U.S.C. 2658; 41 U.S.C. 701, et 
seq. 

SOURCE: 68 FR 66557, 66582, Nov. 26, 2003, un-
less otherwise noted. 

EDITORIAL NOTE: Nomenclature changes to 
part 133 appear at 68 FR 66582, Nov. 26, 2003. 

Subpart A—Purpose and 
Coverage 

§ 133.100 What does this part do? 
This part carries out the portion of 

the Drug-Free Workplace Act of 1988 
(41 U.S.C. 701 et seq., as amended) that 
applies to grants. It also applies the 
provisions of the Act to cooperative 
agreements and other financial assist-
ance awards, as a matter of Federal 
Government policy. 

§ 133.105 Does this part apply to me? 
(a) Portions of this part apply to you 

if you are either— 
(1) A recipient of an assistance award 

from the Department of State; or 
(2) A Department of State awarding 

official. (See definitions of award and 
recipient in §§ 133.605 and 133.660, re-
spectively.) 

(b) The following table shows the 
subparts that apply to you: 

If you are . . . see subparts . . . 

(1) A recipient who is not an individual ....................................... A, B and E. 
(2) A recipient who is an individual ............................................. A, C and E. 
(3) A Department of State awarding official ................................ A, D and E. 

§ 133.110 Are any of my Federal assist-
ance awards exempt from this part? 

This part does not apply to any 
award that the Procurement Executive 
determines that the application of this 
part would be inconsistent with the 

international obligations of the United 
States or the laws or regulations of a 
foreign government. 
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§ 133.115 Does this part affect the Fed-
eral contracts that I receive? 

It will affect future contract awards 
indirectly if you are debarred or sus-
pended for a violation of the require-
ments of this part, as described in 
§ 133.510(c). However, this part does not 
apply directly to procurement con-
tracts. The portion of the Drug-Free 
Workplace Act of 1988 that applies to 
Federal procurement contracts is car-
ried out through the Federal Acquisi-
tion Regulation in chapter 1 of Title 48 
of the Code of Federal Regulations (the 
drug-free workplace coverage currently 
is in 48 CFR part 23, subpart 23.5). 

Subpart B—Requirements for 
Recipients Other Than Individuals 

§ 133.200 What must I do to comply 
with this part? 

There are two general requirements 
if you are a recipient other than an in-
dividual. 

(a) First, you must make a good faith 
effort, on a continuing basis, to main-
tain a drug-free workplace. You must 
agree to do so as a condition for receiv-
ing any award covered by this part. 
The specific measures that you must 
take in this regard are described in 
more detail in subsequent sections of 
this subpart. Briefly, those measures 
are to— 

(1) Publish a drug-free workplace 
statement and establish a drug-free 
awareness program for your employees 
(see §§ 133.205 through 133.220); and 

(2) Take actions concerning employ-
ees who are convicted of violating drug 
statutes in the workplace (see § 133.225). 

(b) Second, you must identify all 
known workplaces under your Federal 
awards (see § 133.230). 

§ 133.205 What must I include in my 
drug-free workplace statement? 

You must publish a statement that— 
(a) Tells your employees that the un-

lawful manufacture, distribution, dis-
pensing, possession, or use of a con-

trolled substance is prohibited in your 
workplace; 

(b) Specifies the actions that you will 
take against employees for violating 
that prohibition; and 

(c) Lets each employee know that, as 
a condition of employment under any 
award, he or she: 

(1) Will abide by the terms of the 
statement; and 

(2) Must notify you in writing if he or 
she is convicted for a violation of a 
criminal drug statute occurring in the 
workplace and must do so no more 
than five calendar days after the con-
viction. 

§ 133.210 To whom must I distribute 
my drug-free workplace statement? 

You must require that a copy of the 
statement described in § 133.205 be 
given to each employee who will be en-
gaged in the performance of any Fed-
eral award. 

§ 133.215 What must I include in my 
drug-free awareness program? 

You must establish an ongoing drug- 
free awareness program to inform em-
ployees about— 

(a) The dangers of drug abuse in the 
workplace; 

(b) Your policy of maintaining a 
drug-free workplace; 

(c) Any available drug counseling, re-
habilitation, and employee assistance 
programs; and 

(d) The penalties that you may im-
pose upon them for drug abuse viola-
tions occurring in the workplace. 

§ 133.220 By when must I publish my 
drug-free workplace statement and 
establish my drug-free awareness 
program? 

If you are a new recipient that does 
not already have a policy statement as 
described in § 133.205 and an ongoing 
awareness program as described in 
§ 133.215, you must publish the state-
ment and establish the program by the 
time given in the following table: 

If . . . then you . . . 

(a) The performance period of the award is less than 30 days must have the policy statement and program in place as soon 
as possible, but before the date on which performance is ex-
pected to be completed. 

(b) The performance period of the award is 30 days or more ... must have the policy statement and program in place within 30 
days after award. 
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If . . . then you . . . 

(c) You believe there are extraordinary circumstances that will 
require more than 30 days for you to publish the policy state-
ment and establish the awareness program.

may ask the Department of State awarding official to give you 
more time to do so. The amount of additional time, if any, to 
be given is at the discretion of the awarding official. 

§ 133.225 What actions must I take con-
cerning employees who are con-
victed of drug violations in the 
workplace? 

There are two actions you must take 
if an employee is convicted of a drug 
violation in the workplace: 

(a) First, you must notify Federal 
agencies if an employee who is engaged 
in the performance of an award informs 
you about a conviction, as required by 
§ 133.205(c)(2), or you otherwise learn of 
the conviction. Your notification to 
the Federal agencies mustl 

(1) Be in writing; 
(2) Include the employee’s position 

title; 
(3) Include the identification num-

ber(s) of each affected award; 
(4) Be sent within ten calendar days 

after you learn of the conviction; and 
(5) Be sent to every Federal agency 

on whose award the convicted em-
ployee was working. It must be sent to 
every awarding official or his or her of-
ficial designee, unless the Federal 
agency has specified a central point for 
the receipt of the notices. 

(b) Second, within 30 calendar days of 
learning about an employee’s convic-
tion, you must eitherl 

(1) Take appropriate personnel action 
against the employee, up to and includ-
ing termination, consistent with the 
requirements of the Rehabilitation Act 
of 1973 (29 U.S.C. 794), as amended; or 

(2) Require the employee to partici-
pate satisfactorily in a drug abuse as-
sistance or rehabilitation program ap-
proved for these purposes by a Federal, 
State or local health, law enforcement, 
or other appropriate agency. 

§ 133.230 How and when must I iden-
tify workplaces? 

(a) You must identify all known 
workplaces under each Department of 
State award. A failure to do so is a vio-
lation of your drug-free workplace re-
quirements. You may identify the 
workplacesl 

(1) To the Department of State offi-
cial that is making the award, either 

at the time of application or upon 
award; or 

(2) In documents that you keep on 
file in your offices during the perform-
ance of the award, in which case you 
must make the information available 
for inspection upon request by Depart-
ment of State officials or their des-
ignated representatives. 

(b) Your workplace identification for 
an award must include the actual ad-
dress of buildings (or parts of build-
ings) or other sites where work under 
the award takes place. Categorical de-
scriptions may be used (e.g., all vehi-
cles of a mass transit authority or 
State highway department while in op-
eration, State employees in each local 
unemployment office, performers in 
concert halls or radio studios). 

(c) If you identified workplaces to 
the Department of State awarding offi-
cial at the time of application or 
award, as described in paragraph (a)(1) 
of this section, and any workplace that 
you identified changes during the per-
formance of the award, you must in-
form the Department of State award-
ing official. 

Subpart C—Requirements for 
Recipients Who Are Individuals 

§ 133.300 What must I do to comply 
with this part if I am an individual 
recipient? 

As a condition of receiving a Depart-
ment of State award, if you are an indi-
vidual recipient, you must agree that— 

(a) You will not engage in the unlaw-
ful manufacture, distribution, dis-
pensing, possession, or use of a con-
trolled substance in conducting any ac-
tivity related to the award; and 

(b) If you are convicted of a criminal 
drug offense resulting from a violation 
occurring during the conduct of any 
award activity, you will report the con-
viction: 

(1) In writing. 
(2) Within 10 calendar days of the 

conviction. 
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(3) To the Department of State 
awarding official or other designee for 
each award that you currently have, 
unless § 133.301 or the award document 
designates a central point for the re-
ceipt of the notices. When notice is 
made to a central point, it must in-
clude the identification number(s) of 
each affected award. 

§ 133.301 [Reserved] 

Subpart D—Responsibilities of De-
partment of State Awarding 
Officials 

§ 133.400 What are my responsibilities 
as a Department of State awarding 
official? 

As a Department of State awarding 
official, you must obtain each recipi-
ent’s agreement, as a condition of the 
award, to comply with the require-
ments in— 

(a) Subpart B of this part, if the re-
cipient is not an individual; or 

(b) Subpart C of this part, if the re-
cipient is an individual. 

Subpart E—Violations of this Part 
and Consequences 

§ 133.500 How are violations of this 
part determined for recipients 
other than individuals? 

A recipient other than an individual 
is in violation of the requirements of 
this part if the Procurement Executive 
determines, in writing, that— 

(a) The recipient has violated the re-
quirements of subpart B of this part; or 

(b) The number of convictions of the 
recipient’s employees for violating 
criminal drug statutes in the work-
place is large enough to indicate that 
the recipient has failed to make a good 
faith effort to provide a drug-free 
workplace. 

§ 133.505 How are violations of this 
part determined for recipients who 
are individuals? 

An individual recipient is in viola-
tion of the requirements of this part if 
the Procurement Executive deter-
mines, in writing, that— 

(a) The recipient has violated the re-
quirements of subpart C of this part; or 

(b) The recipient is convicted of a 
criminal drug offense resulting from a 
violation occurring during the conduct 
of any award activity. 

§ 133.510 What actions will the Federal 
Government take against a recipi-
ent determined to have violated 
this part? 

If a recipient is determined to have 
violated this part, as described in 
§ 133.500 or § 133.505, the Department of 
State may take one or more of the fol-
lowing actions— 

(a) Suspension of payments under the 
award; 

(b) Suspension or termination of the 
award; and 

(c) Suspension or debarment of the 
recipient under 2 CFR part 601, for a 
period not to exceed five years. 

[68 FR 66557, 66582, Nov. 26, 2003, as amended 
at 72 FR 10035, Mar. 7, 2007] 

§ 133.515 Are there any exceptions to 
those actions? 

The Procurement Executive may 
waive with respect to a particular 
award, in writing, a suspension of pay-
ments under an award, suspension or 
termination of an award, or suspension 
or debarment of a recipient if the Pro-
curement Executive determines that 
such a waiver would be in the public in-
terest. This exception authority cannot 
be delegated to any other official. 

Subpart F—Definitions 
§ 133.605 Award. 

Award means an award of financial 
assistance by the Department of State 
or other Federal agency directly to a 
recipient. 

(a) The term award includes: 
(1) A Federal grant or cooperative 

agreement, in the form of money or 
property in lieu of money. 

(2) A block grant or a grant in an en-
titlement program, whether or not the 
grant is exempted from coverage under 
the Governmentwide rule 22 CFR part 
135 that implements OMB Circular A– 
102 (for availability, see 5 CFR 1310.3) 
and specifies uniform administrative 
requirements. 

(b) The term award does not include: 
(1) Technical assistance that provides 

services instead of money. 
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(2) Loans. 
(3) Loan guarantees. 
(4) Interest subsidies. 
(5) Insurance. 
(6) Direct appropriations. 
(7) Veterans’ benefits to individuals 

(i.e., any benefit to veterans, their fam-
ilies, or survivors by virtue of the serv-
ice of a veteran in the Armed Forces of 
the United States). 

§ 133.610 Controlled substance. 
Controlled substance means a con-

trolled substance in schedules I 
through V of the Controlled Substances 
Act (21 U.S.C. 812), and as further de-
fined by regulation at 21 CFR 1308.11 
through 1308.15. 

§ 133.615 Conviction. 
Conviction means a finding of guilt 

(including a plea of nolo contendere) or 
imposition of sentence, or both, by any 
judicial body charged with the respon-
sibility to determine violations of the 
Federal or State criminal drug stat-
utes. 

§ 133.620 Cooperative agreement. 
Cooperative agreement means an award 

of financial assistance that, consistent 
with 31 U.S.C. 6305, is used to enter into 
the same kind of relationship as a 
grant (see definition of grant in 
§ 133.650), except that substantial in-
volvement is expected between the 
Federal agency and the recipient when 
carrying out the activity contemplated 
by the award. The term does not in-
clude cooperative research and devel-
opment agreements as defined in 15 
U.S.C. 3710a. 

§ 133.625 Criminal drug statute. 
Criminal drug statute means a Federal 

or non-Federal criminal statute involv-
ing the manufacture, distribution, dis-
pensing, use, or possession of any con-
trolled substance. 

§ 133.630 Debarment. 
Debarment means an action taken by 

a Federal agency to prohibit a recipi-
ent from participating in Federal Gov-
ernment procurement contracts and 
covered nonprocurement transactions. 
A recipient so prohibited is debarred, 
in accordance with the Federal Acqui-
sition Regulation for procurement con-

tracts (48 CFR part 9, subpart 9.4) and 
the common rule, Government-wide 
Debarment and Suspension (Non-
procurement), that implements Execu-
tive Order 12549 and Executive Order 
12689. 

§ 133.635 Drug-free workplace. 
Drug-free workplace means a site for 

the performance of work done in con-
nection with a specific award at which 
employees of the recipient are prohib-
ited from engaging in the unlawful 
manufacture, distribution, dispensing, 
possession, or use of a controlled sub-
stance. 

§ 133.640 Employee. 
(a) Employee means the employee of a 

recipient directly engaged in the per-
formance of work under the award, in-
cluding— 

(1) All direct charge employees; 
(2) All indirect charge employees, un-

less their impact or involvement in the 
performance of work under the award 
is insignificant to the performance of 
the award; and 

(3) Temporary personnel and consult-
ants who are directly engaged in the 
performance of work under the award 
and who are on the recipient’s payroll. 

(b) This definition does not include 
workers not on the payroll of the re-
cipient (e.g., volunteers, even if used to 
meet a matching requirement; consult-
ants or independent contractors not on 
the payroll; or employees of subrecipi-
ents or subcontractors in covered 
workplaces). 

§ 133.645 Federal agency or agency. 
Federal agency or agency means any 

United States executive department, 
military department, government cor-
poration, government controlled cor-
poration, any other establishment in 
the executive branch (including the Ex-
ecutive Office of the President), or any 
independent regulatory agency. 

§ 133.650 Grant. 
Grant means an award of financial as-

sistance that, consistent with 31 U.S.C. 
6304, is used to enter into a relation-
ship— 

(a) The principal purpose of which is 
to transfer a thing of value to the re-
cipient to carry out a public purpose of 
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support or stimulation authorized by a 
law of the United States, rather than 
to acquire property or services for the 
Federal Government’s direct benefit or 
use; and 

(b) In which substantial involvement 
is not expected between the Federal 
agency and the recipient when carrying 
out the activity contemplated by the 
award. 

§ 133.655 Individual. 
Individual means a natural person. 

§ 133.660 Recipient. 
Recipient means any individual, cor-

poration, partnership, association, unit 
of government (except a Federal agen-
cy) or legal entity, however organized, 
that receives an award directly from a 
Federal agency. 

§ 133.665 State. 
State means any of the States of the 

United States, the District of Colum-
bia, the Commonwealth of Puerto Rico, 
or any territory or possession of the 
United States. 

§ 133.670 Suspension. 
Suspension means an action taken by 

a Federal agency that immediately 
prohibits a recipient from partici-
pating in Federal Government procure-
ment contracts and covered non-
procurement transactions for a tem-
porary period, pending completion of 
an investigation and any judicial or ad-
ministrative proceedings that may 
ensue. A recipient so prohibited is sus-
pended, in accordance with the Federal 
Acquisition Regulation for procure-
ment contracts (48 CFR part 9, subpart 
9.4) and the common rule, Government- 
wide Debarment and Suspension (Non-
procurement), that implements Execu-
tive Order 12549 and Executive Order 
12689. Suspension of a recipient is a dis-
tinct and separate action from suspen-
sion of an award or suspension of pay-
ments under an award. 

PART 134—EQUAL ACCESS TO 
JUSTICE ACT; IMPLEMENTATION 

Subpart A—General Provisions 

Sec. 
134.1 Purpose of these rules. 

134.2 When the Act applies. 
134.3 Proceedings covered. 
134.4 Eligibility of applicants. 
134.5 Standard for awards. 
134.6 Allowable fees and expenses. 
134.7 Rulemaking on maximum rates for at-

torney fees. 
134.8 Official authorized to take final action 

under the Act. 

Subpart B—Information Required From 
Applicants 

134.11 Contents of application. 
134.12 Net worth exhibit. 
134.13 Documentation of fees and expenses. 
134.14 When application may be filed. 

Subpart C—Procedures for Considering 
Applications 

134.21 Filing and service of documents. 
134.22 Answer to application. 
134.23 Reply. 
134.24 Comments by other parties. 
134.25 Settlement. 
134.26 Further proceedings. 
134.27 Decision. 
134.28 Further Department of State review. 
134.29 Judicial review. 
134.30 Payment of award. 

AUTHORITY: Sec. 203(a)(1), Pub. L. 96–481, 94 
Stat. 2325 (5 U.S.C. 504(c)(1)). 

SOURCE: 46 FR 58301, Dec. 1, 1981, unless 
otherwise noted. 

Subpart A—General Provisions 

§ 134.1 Purpose of these rules. 

The Equal Access to Justice Act, 5 
U.S.C. 504 (called ‘‘the Act’’ in this 
part), provides for the award of attor-
ney fees and other expenses to eligible 
individuals and entities who are parties 
to certain administrative proceedings 
(called ‘‘adversary adjudications’’) be-
fore the Department of State. An eligi-
ble party may receive an award when it 
prevails over the Department of State, 
unless the Department of State’s posi-
tion in the proceeding was substan-
tially justified or special cir-
cumstances make an award unjust. The 
rules in this part describe the parties 
eligible for awards and the proceedings 
that are covered. They also explain 
how to apply for awards, and the proce-
dures and standards that the Depart-
ment will observe to make them. 
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§ 134.2 When the Act applies. 
The Act applies to any adversary ad-

judication pending before the Depart-
ment of State at any time between Oc-
tober 1, 1981 and September 30, 1984. 
This includes proceedings begun before 
October 1, 1981 if final agency action 
has not been taken before that date, 
and proceedings pending on September 
30, 1984, regardless of when they were 
initiated or when final agency action 
occurs. 

§ 134.3 Proceedings covered. 
(a) The Act applies to adversary adju-

dications conducted by the Department 
of State. These are adjudications under 
5 U.S.C. 554 in which the position of the 
Department of State is presented by an 
attorney or other representative who 
enters an appearance and participates 
in the proceeding. For the Department 
of State, the type of proceeding cov-
ered are proceedings relative to con-
trolling export of defense articles 
through administrative sanctions pur-
suant to 22 U.S.C. 2778 and 50 U.S.C. 
App. 2410 (c)(2)(B). 

(b) The Department of State may 
also designate a proceeding not listed 
in paragraph (a) of this section as an 
adversary adjudication for purposes of 
the Act by so stating in an order initi-
ating the proceeding or designating the 
matter for hearing. The failure to des-
ignate a proceeding as an adversary ad-
judication shall not preclude the filing 
of an application by a party who be-
lieves the proceeding is covered by the 
Act; whether the proceeding is covered 
will then be an issue for resolution in 
proceedings on the application. 

(c) If a proceeding includes matters 
covered by the Act and matters specifi-
cally excluded from coverage, any 
award made will include only fees and 
expenses related to covered issues. 

§ 134.4 Eligibility of applicants. 
(a) To be eligible for an award of at-

torney fees and other expenses under 
the Act, the applicant must be a party 
to the adversary adjudication for which 
it seeks an award. The term ‘‘party’’ is 
defined in 5 U.S.C. 551(3). The applicant 
must show by clear and convincing evi-
dence that it meets all conditions of 
eligibility set out in this subpart and 
in subpart B and must submit addi-

tional information to verify its eligi-
bility upon order by the adjudicative 
officer. 

(b) The types of eligible applicants 
are as follows: 

(1) An individual with a net worth of 
not more than $1 million; 

(2) The sole owner of an unincor-
porated business who has a net worth 
of not more than $5 million, including 
both personal and business interests, 
and not more than 500 employees; 

(3) A charitable or other tax-exempt 
organization described in section 
501(c)(3) of the Internal Revenue Code 
(26 U.S.C. 501(c)(3)) with not more than 
500 employees; 

(4) A cooperative association as de-
fined in section 15(a) of the Agricul-
tural Marketing Act (12 U.S.C. 1141j(a)) 
with not more than 500 employees; and 

(5) Any other partnership, corpora-
tion, association, or public or private 
organization with a net worth of not 
more than $5 million and not more 
than 500 employees. 

(c) For the purpose of eligibility, the 
net worth and number of employees of 
an applicant shall be determined as of 
the date the proceeding was initiated. 

(d) An applicant who owns an unin-
corporated business will be considered 
as an ‘‘individual’’ rather than a ‘‘sole 
owner of an unincorporated business’’ 
if the issues on which the applicant 
prevails are related primarily to per-
sonal interests rather than to business 
interests. 

(e) The employees of an applicant in-
clude all persons who regularly per-
form services for remuneration for the 
applicant, under the applicant’s direc-
tion and control. Part-time employees 
shall be included on a proportional 
basis. 

(f) The net worth and number of em-
ployees of the applicant and all of its 
affiliates shall be aggregated to deter-
mine eligibility. Any individual, cor-
poration or other entity that directly 
or indirectly controls or owns a major-
ity of the voting shares or other inter-
est of the applicant, or any corporation 
or other entity of which the applicant 
directly or indirectly owns or controls 
a majority of the voting shares or 
other interest, will be considered an af-
filiate for purposes of this part, unless 
the adjudicative officer determines 
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that such treatment would be unjust 
and contrary to the purposes of the Act 
in light of the actual relationship be-
tween the affiliated entities. In addi-
tion, the adjudicative officer may de-
termine that financial relationships of 
the applicant other than those de-
scribed in this paragraph constitute 
special circumstances that would make 
an award unjust. 

(g) An applicant that participates in 
a proceeding primarily on behalf of one 
or more other persons or entities that 
would be ineligible is not itself eligible 
for an award. 

§ 134.5 Standard for awards. 

(a) A prevailing applicant may re-
ceive an award for fees and expenses in-
curred in connection with a proceeding, 
or in a significant and discrete sub-
stantive portion of the proceeding, un-
less the position of the agency over 
which the applicant has prevailed was 
substantially justified. The burden of 
proof that an award should not be 
made to an eligible prevailing appli-
cant is on the Department of State 
which may avoid an award by showing 
that its position was reasonable in law 
and fact. 

(b) An award will be reduced or de-
nied if the applicant has unduly or un-
reasonably protracted the proceeding 
or if special circumstances make the 
award sought unjust. 

§ 134.6 Allowable fees and expenses. 

(a) Awards will be based on rates cus-
tomarily charged by persons engaged 
in the business of acting as attorneys, 
agents and expert witnesses, even if the 
services were made available without 
charge or at a reduced rate to the ap-
plicant. 

(b) No award for the fee of an attor-
ney or agent under these rules may ex-
ceed $75.00 per hour. No award to com-
pensate an expert witness may exceed 
the highest rate at which the Depart-
ment of State pays expert witnesses, 
which is generally $50.00 per hour. How-
ever, an award may also include the 
reasonable expenses of the attorney, 
agent or witness as a separate item, if 
the attorney, agent or witness ordi-
narily charges clients separately for 
such expenses. 

(c) In determining the reasonableness 
of the fee sought for an attorney, agent 
or expert witness, the adjudicative offi-
cer shall consider the following: 

(1) If the attorney, agent or witness 
is in private practice, his or her cus-
tomary fee for similar services, or, if 
an employee of the applicant, the fully 
allocated cost of the services; 

(2) The prevailing rate for similar 
services in the community in which the 
attorney, agent or witness ordinarily 
performs services; 

(3) The time actually spent in the 
representation of the applicant; 

(4) the time reasonably spent in light 
of the difficulty or complexity of the 
issues in the proceeding; and 

(5) Such other factors as may bear on 
the value of the services provided. 

(d) The reasonable cost of any study, 
analysis, engineering report, test, 
project or similar matter prepared on 
behalf of a party may be awarded, to 
the extent that the charge for the serv-
ice does not exceed the prevailing rate 
for similar services, and the study or 
other matter was necessary for prepa-
ration of applicant’s case. 

§ 134.7 Rulemaking on maximum rates 
for attorney fees. 

(a) If warranted by an increase in the 
cost of living or by special cir-
cumstances (such as limited avail-
ability of attorneys qualified to handle 
certain types of proceedings), the De-
partment of State may adopt regula-
tions providing that attorney fees may 
be awarded at a rate higher than $75 
per hour in some or all of the types of 
proceedings covered by this part. The 
Department of State will conduct any 
rulemaking proceedings for this pur-
pose under the informal rulemaking 
procedures of the Administrative Pro-
cedure Act. 

(b) Any person may request the De-
partment of State to initiate a rule-
making proceeding to increase the 
maximum rate for attorney fees. The 
request should identify the rate the 
person believes the Department of 
State should establish and the types of 
proceedings in which the rate should be 
used. It should also explain fully the 
reasons why the higher rate is war-
ranted. The Department of State will 
respond to the request within 60 days 
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after it is filed, by determining to ini-
tiate a rulemaking proceeding, denying 
the request, or taking other appro-
priate action. 

§ 134.8 Official authorized to take final 
action under the Act. 

The Department of State official who 
renders the final agency decision in a 
covered proceeding is authorized to 
take final action on matters pertaining 
to the Equal Access to Justice Act as 
applied to the proceeding. 

Subpart B—Information Required 
From Applicants 

§ 134.11 Contents of application. 
(a) An application for an award of 

fees and expenses under the Act shall 
identify the applicant and the pro-
ceeding for which an award is sought. 
The application shall show that the ap-
plicant has prevailed and identify the 
position of the Department of State in 
the proceeding that the applicant al-
leges was not substantially justified. 
Unless the applicant is an individual, 
the application shall also state the 
number of employees of the applicant 
and describe briefly the type and pur-
pose of its organization or business. 

(b) The application shall also include 
a statement that the applicant’s net 
worth does not exceed $1 million (if an 
individual) or $5 million (for all other 
applicants, including their affiliates). 
However, an applicant may omit this 
statement if: 

(1) It attaches a copy of a ruling by 
the Internal Revenue Service that it 
qualifies as an organization described 
in section 501(c)(3) of the Internal Rev-
enue Code (26 U.S.C. 501(c)(3)) or, in the 
case of a tax-exempt organization not 
required to obtain a ruling from the In-
ternal Revenue Service on its exempt 
status, a statement that describes the 
basis for the applicant’s belief that it 
qualfies under such section; or 

(2) It states on the application that it 
is a cooperative association as defined 
in section 15(a) of the Agricultural 
Marketing Act (12 U.S.C. 1141j(a)). 

(c) The application shall state the 
amount of fees and expenses for which 
an award is sought. 

(d) The application may also include 
any other matters that the applicant 

wishes the Department of State to con-
sider in determining whether and in 
what amount an award should be made. 

(e) The application shall be signed by 
the applicant or an authorized officer 
or attorney of the applicant. It shall 
also contain or be accompanied by a 
written verification under oath or 
under penalty of prejury that the infor-
mation provided in the application is 
true and correct. 

§ 134.12 Net worth exhibit. 

(a) Each applicant except a qualifed 
tax-exempt organization or cooperative 
association must provide with its ap-
plication a detailed exhibit showing 
the net worth of the applicant and any 
affiliates (as defined in § 960.4(f)) when 
the proceeding was initiated. The ex-
hibit may be in any form convenient to 
the applicant that provides full disclo-
sure of the applicant’s and its affili-
ates’ assets and liabilities and is suffi-
cient to determine whether the appli-
cant qualifies under the standards in 
his part. The adjudicative officer may 
require an applicant to file additional 
information to determine its eligibility 
for an award. 

(b) Ordinarily, the net worth exhibit 
will be included in the public record of 
the proceeding. However, an applicant 
that objects to public disclosure of in-
formation in any portion of the exhibit 
and believes there are legal grounds for 
withholding it from disclosure may 
submit that portion of the exhibit di-
rectly to the adjudicative officer in a 
sealed envelope labeled ‘‘Confidential 
Financial Information’’, accompanied 
by a motion to withhold the informa-
tion from public disclosure. The mo-
tion shall describe the information 
sought to be withheld and explain, in 
detail, why it falls within one or more 
of the specific exemptions from manda-
tory disclosure under the Freedom of 
Information Act, 5 U.S.C. 551(b) (1)–(9), 
why public disclosure of the informa-
tion would adversely affect the appli-
cant, and why disclosure is not re-
quired in the public interest. The mate-
rial in question shall be served on 
counsel representing the agency 
against which the applicant seeks an 
award, but need not be served on any 
other party to the proceeding. If the 
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adjudicative officer finds that the in-
formation should not be withheld from 
disclosure, it shall be placed in the 
public record of the proceeding. Other-
wise, any request to inspect or copy 
the exhibit shall be disposed of in ac-
cordance with the Department of State 
established procedures under the Free-
dom of Information Act, part 6 of this 
title. 

§ 134.13 Documentation of fees and ex-
penses. 

The application shall be accompanied 
by full documentation of the fees and 
expenses, including the cost of any 
study, analysis, engineering report, 
test project or similar matter, for 
which an award is sought. A separate 
itemized statement shall be submitted 
for each professional firm or individual 
whose services are covered by the ap-
plication, showing the hours spent in 
connection with the proceeding by each 
individual, a description of the specific 
services performed, the rate at which 
each fee has been computed, any ex-
penses for which reimbursement is 
sought, the total amount claimed, and 
the total amount paid or payable by 
the applicant or by any other person or 
entity for the services provided. The 
adjudicative officer may require the 
applicant to provide vouchers, receipts, 
or other substantiation for any ex-
penses claimed. 

§ 134.14 When application may be 
filed. 

(a) An application may be filed when-
ever the applicant has prevailed in the 
proceeding or in a significant and dis-
crete substantive portion of the pro-
ceeding, but in no case later than 30 
days after the Department of State’s 
final disposition of the proceeding. 

(b) If review or reconsideration is 
sought or taken of a decision as to 
which an applicant believes it has pre-
vailed, proceedings for the award of 
fees shall be stayed pending final dis-
position of the underlying controversy. 

(c) For purposes of this rule, final 
disposition means the later of (1) the 
date on which an initial decision or 
other recommended disposition of the 
merits of the proceeding by an adju-
dicative officer or intermediate review 
board becomes administratively final; 

(2) issuance of an order disposing of 
any petitions for reconsideration of the 
Department of State’s final order in 
the proceeding; (3) if no petition for re-
consideration is filed, the last date on 
which such a petition could have been 
filed; or (4) issuance of a final order or 
any other final resolution of a pro-
ceeding, such as a settlement or vol-
untary dismissal, which is not subject 
to a petition for reconsideration or to a 
petition for judicial review; or (5) com-
pletion of judicial action on the under-
lying controversy and any subsequent 
Department of State action pursuant 
to judicial mandate. 

Subpart C—Procedures for 
Considering Applications 

§ 134.21 Filing and service of docu-
ments. 

Any application for an award or 
other pleading or document related to 
an application shall be filed and served 
on all parties to the proceeding in the 
same manner as other pleadings in the 
proceeding, except as provided in 
§ 134.12(b) for confidential financial in-
formation. 

§ 134.22 Answer to application. 

(a) Within 30 days after service of an 
application, counsel representing the 
Department of State may file an an-
swer to the application. Unless the De-
partment of State counsel requests an 
extension of time for filing or files a 
statement of intent to negotiate under 
paragraph (b) of this section, failure to 
file an answer within the 30 day period 
may be treated as a consent to the 
award requested. 

(b) If the Department of State coun-
sel and the applicant believe that the 
issues in the fee application can be set-
tled, they may jointly file a statement 
of their intent to negotiate a settle-
ment. The filing of this statement shall 
extend the time for filing an answer for 
an additional 30 days, and further ex-
tensions may be granted by the adju-
dicative officer upon request by De-
partment of State counsel and the ap-
plicant. 

(c) The answer shall explain in detail 
any objections to the award requested 
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and identify the facts relied on in sup-
port of the Department of State posi-
tion. If the answer is based on any al-
leged facts not already in the record of 
the proceeding the Department of 
State shall include with the answer ei-
ther supporting affidavits or a request 
for further proceedings under § 134.26. 

§ 134.23 Reply. 
Within 15 days after service of an an-

swer, the applicant may file a reply. If 
the reply is based on any alleged facts 
not already in the record of the pro-
ceeding, the applicant shall include 
with the reply either supporting affida-
vits or a request for further pro-
ceedings under § 134.26. 

§ 134.24 Comments by other parties. 
Any party to a proceeding other than 

the applicant and Department of State 
may file comments on an application 
within 30 days after it is served or on 
an answer within 15 days after it is 
served. A commenting party may not 
participate further in proceedings on 
the application unless the adjudicative 
officer determines that the public in-
terest requires such participation in 
order to permit full exploration of mat-
ters raised in the comment. 

§ 134.25 Settlement. 
The applicant and the Department of 

State may agree on a proposed settle-
ment of the award before final action 
on the application, either in connec-
tion with a settlement of the under-
lying proceeding, or after the under-
lying proceeding has been concluded. If 
a prevailing party and Department of 
State counsel agree on a proposed set-
tlement of an award before an applica-
tion has been filed, the application 
shall be filed with the proposed settle-
ment. 

§ 134.26 Further proceedings. 
(a) Ordinarily, the determination of 

an award will be made on the basis of 
the written record. However, on re-
quest of either the applicant or Depart-
ment of State counsel, or on his or her 
own initiative, the adjudicative officer 
may order further proceedings, such as 
an informal conference, oral argument, 
additional written submissions, or an 
evidentiary hearing. Such further pro-

ceedings shall be held only when nec-
essary for full and fair resolution of the 
issues arising from the application, and 
shall be conducted as promptly as pos-
sible. 

(b) A request that the adjudicative 
officer order further proceedings under 
this section shall specifically identify 
the information sought or the disputed 
issues and shall explain why the addi-
tional proceedings are necessary to re-
solve the issues. 

§ 134.27 Decision. 
The adjudicative officer shall issue 

an initial decision on the application 
as promptly as possible after comple-
tion of proceedings on the application. 
The decision shall include written 
fundings and conclusions on the appli-
cant’s eligibility and status as a pre-
vailing party, and an explanation of 
the reasons for any difference between 
the amount requested and the amount 
awarded. The decision shall also in-
clude, if at issue, findings on whether 
the Department of State position was 
substantially justified, whether the ap-
plicant unduly protracted the pro-
ceedings, or whether special cir-
cumstances make an award unjust. If 
the applicant has sought an award 
against the Department of State and 
another agency, the decision shall allo-
cate responsibility for payment of any 
award made between the Department 
of State and the other agency, and 
shall explain the reasons for the alloca-
tion made. 

§ 134.28 Further Department of State 
review. 

Either the applicant or Department 
of State counsel may seek review of 
the initial decision. If neither the ap-
plicant nor the Department of State 
counsel seeks review, the initial deci-
sion shall become a final decision of 
the Department of State 30 days after 
it is issued. If review is taken the Judi-
cial Officer will issue a final decision 
on the application or remand the appli-
cation to the adjudicative officer for 
further proceedings. 

§ 134.29 Judicial review. 
Judicial review of final Department 

of State decisions on awards as may be 
sought as provided in 5 U.S.C. 504(c)(2). 
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§ 134.30 Payment of award. 
An applicant seeking payment of an 

award shall submit to the Comptroller 
or other disbursing official of the De-
partment of State a copy of the final 
decision granting the award accom-
panied by a statement that the appli-
cant will not seek review of the deci-
sion in the United States courts. Re-
quests for payment should be sent to: 
Executive Director, Office of the Comp-
troller, Room 1328, Department of 
State, 2201 C Street, NW., Washington, 
DC 20520. The Department of State will 
pay the amount awarded to the appli-
cant within 60 days, unless judicial re-
view of the award or of the underlying 
decision of the adversary adjudication 
has been sought by the applicant or 
any other party to the proceeding. 

PART 136—PERSONAL PROPERTY 
DISPOSITION AT POSTS ABROAD 

Sec. 
136.1 Purpose. 
136.2 Authority. 
136.3 Definitions. 
136.4 Restrictions on dispositions of per-

sonal property. 
136.5 Chief of mission policies, rules or pro-

cedures. 
136.6 Contractors. 

AUTHORITY: 22 U.S.C. 4341. 

SOURCE: 53 FR 23188, June 20, 1988, unless 
otherwise noted. 

§ 136.1 Purpose. 
The primary purpose of these regula-

tions is to ensure that employees and 
members of their families do not profit 
personally from sales or other trans-
actions with persons who are not them-
selves entitled to exemption from im-
port restrictions, duties, or taxes. 

§ 136.2 Authority. 
Section 303(a) of the State Depart-

ment Basic Authorities Act of 1956 au-
thorizes the Secretary of State to issue 
regulations to carry out the purposes 
of title III of that Act. 

§ 136.3 Definitions. 
(a) Basis of an item shall include the 

initial price paid (or retail value at the 
time of acquisition if acquired by gift), 
inland and overseas transportation 
costs (if not reimbursed by the United 

States Government), shipping insur-
ance, taxes, customs fees, duties or 
other charges, and capital improve-
ments, but shall not include insurance 
on an item while in use or storage, 
maintenance, repair or related costs, or 
financing charges. 

(b) Charitable contribution means a 
contribution or gift as defined in sec-
tion 170(c) of the Internal Revenue 
Code, or other similar contribution or 
gift to a bona fide charitable foreign 
entity as determined pursuant to poli-
cies, rules or procedures issued by the 
chief of mission pursuant to § 136.5(b). 

(c) Chief of mission has the meaning 
given such term by section 102(e) of the 
Foreign Service Act of 1980 (22 U.S.C. 
2902(3). 

(d) Contractor means: (1) An indi-
vidual employed by personal services 
contract pursuant to section 2(c) of the 
State Department Basic Authorities 
Act of 1956 (22 U.S.C. 2669(c)), pursuant 
to section 636(a)(3) of the Foreign As-
sistance Act of 1961 (22 U.S.C. 
2396(a)(3)), or pursuant to any other 
similar authority including, in the case 
of an organization performing services 
under such authority, an individual in-
volved in the performance of such serv-
ice; and (2) any other individual or firm 
that enjoys exemptions from import 
limitations, customs duties or taxes on 
personal property from a foreign coun-
try in connection with performance of 
a contract for goods or services when 
such contract is with the United States 
Government or an agency or instru-
mentality thereof or when such con-
tract is directly financed by grant as-
sistance from the United States Gov-
ernment or an agency or instrumen-
tality thereof and the individual or 
firm is a party to the contract, a sub-
contractor, or an employee of a con-
tractor or subcontractor. 

(e) Employee means an individual who 
is under the jurisdiction of a chief of 
mission to a foreign country as pro-
vided under section 207 of the Foreign 
Service Act of 1980. (22 U.S.C. 3927) and 
who is— 

(1) An employee as defined by section 
2105 of title 5, United States Code; 

(2) An officer or employee of the 
United States Postal Service or of the 
Postal Rate Commission; 
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(3) A member of a uniformed service 
who is not under the command of an 
area military commander, or 

(4) An expert or consultant as au-
thorized pursuant to section 3109 of 
title 5, United States Code, with the 
United States or any agency, depart-
ment, or establishment thereof; but is 
not a national or permanent resident of 
the foreign country in which employed. 

(f) Family member means any member 
of the family of an employee who is en-
titled to exemption from import limi-
tation, customs duties, or taxes which 
would otherwise apply by virtue of his 
or her status as a dependent or member 
of the household of the employee. 

(g) Foreign country means any coun-
try or territory, excluding the United 
States, the Commonwealth of Puerto 
Rico, the Commonwealth of the North-
ern Mariana Islands, the Trust Terri-
tory of the Pacific Islands, American 
Samoa, Guam, the Virgin Islands, and 
other territories and possessions of the 
United States. 

(h) Except as otherwise provided by a 
chief of mission in policies, rules or 
procedures issued pursuant to § 136.5(b), 
an item shall be deemed of ‘‘minimal 
value’’ if its acquisition cost in U.S. 
dollars (or retail value if received as a 
gift) is within the limit determined by 
the Administrator of General Services 
for ‘‘minimal value’’ of foreign gifts 
under 5 U.S.C. 7342, currently $180. For 
purposes of determining ‘‘minimal 
value,’’ all constitutent parts of com-
ponents of an audio or visual system, 
automobile, boat, computer system, or 
other integrated machine, system or 
item of equipment must be valued as a 
single item even if acquired separately, 
except that spare or superseded parts 
(e.g., an old set of tires that has been 
replaced on vehicle) may be valued as 
separate items. 

(i) Personal property means any item 
of personal property, including auto-
mobiles, computers, boats, audio and 
video equipment and any other items 
acquired for personal use, except that 
items properly determined to be of 
‘‘minimal value’’ shall not be subject 
to limitations on disposition except for 
purposes of § 136.4(d) or as prescribed in 
policies, rules or procedures issued by a 
chief of mission. 

(j) Profit means any proceeds (includ-
ing cash and other valuable consider-
ation but not including amounts of 
such proceeds given as charitable con-
tributions) for the sale, disposition or 
assignment of personal property in ex-
cess of the basis for such property. 

§ 136.4 Restrictions on dispositions of 
personal property. 

(a) An employee or family member 
shall not sell, assign or otherwise dis-
pose of personal property within a for-
eign country except with the prior 
written approval of the chief of mission 
or designee, except where the category 
of dispositions has been authorized to 
be undertaken without prior written 
approval in policies, rules or proce-
dures issued by the chief of mission (cf. 
§ 136.5(b)(1)). 

(b) An employee or family member 
shall not retain any profit from the 
sale, assignment or other disposition 
within a foreign country of personal 
property that was imported into or 
purchased in that foreign country and 
that, by virtue of the official status of 
the employee, was exempt from import 
restrictions, customs duties, or taxes 
which would otherwise apply, when 
such sale, assignment or other disposi-
tion is made to persons not entitled to 
exemptions from import restrictions, 
duties, or taxes. An employee or family 
member shall not profit from an indi-
rect disposition to persons not entitled 
to such exemptions, such as sale 
through a third country diplomat act-
ing as a middleman, where the em-
ployee or family member knows or 
should know that the property is being 
acquired by the third party for resale 
to persons not entitled to exemptions, 
except that this restriction shall not 
apply to sales of personal property to 
official agencies of the foreign country 
in accordance with the laws or regula-
tions of that country. 

(c) Profits obtained from dispositions 
of personal property by an employee or 
family member that cannot be retained 
under paragraph (b) of this section in-
cluding any interest earned by the em-
ployee or family member on such prof-
its, shall be disposed of within 90 days 
of receipt by contribution or gift as de-
fined in section 170(c) of the Internal 
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Revenue Code or by other similar con-
tribution or gift to a bona fide chari-
table foreign entity as designated by 
the chief of mission pursuant to 
§ 136.5(b)(11) of this part. 

(d) Except as authorized in advance 
by the chief of mission on a case-by- 
case basis, no employee or family 
member shall sell, assign or otherwise 
dispose of personal property within a 
foreign country that was not acquired 
for bona fide personal use. There shall 
be a presumption that property that is 
new, unused or held by the employer or 
family member in unusual or commer-
cial quantities was not acquired for 
bona fide personal use. For purposes of 
this subsection, there is no exemption 
for items of minimal value § 136.3(h)). 

(e) No employee or family member 
shall import, sell, assign or otherwise 
dispose of personal property within a 
foreign country in a manner that vio-
lates the law or regulations of that 
country or governing international 
law. 

(f) Violations of the restrictions or 
requirements of paragraphs (a) through 
(e) of this section shall be grounds for 
disciplinary actions against the em-
ployee in accordance with the employ-
ing agency’s procedures and regula-
tions. Employees shall be responsible 
for ensuring compliance with these reg-
ulations by family members. 

(g) For purposes of computing profits 
on personal property dispositions sub-
ject to these regulations, where acqui-
sition and disposition of the property 
were transacted in different currencies, 
proceeds received and costs incurred in 
a foreign currency shall be valued in 
United States dollars at the time of re-
ceipt or payment at the rate of ex-
change that was in effect for reverse 
accommodation exchanges at U.S. mis-
sions at the time of such receipt or 
payment. Where property was acquired 
and sold in the same currency, no con-
version is required. 

§ 136.5 Chief of mission policies, rules 
or procedures. 

(a) Each chief of mission shall estab-
lish a procedure under which employ-
ees may request approval for the sale 
of personal property and for conversion 
of proceeds of such sale from local cur-
rency into U.S. dollars, if applicable. 

This procedure may be modified to 
meet local conditions, but must 
produce a documentary record to be 
held by the post of the following: 

(1) The employee’s signed request for 
permission to sell personal property, 
and, if applicable, to convert local cur-
rency proceeds to U.S. dollars; 

(2) A description of each item of per-
sonal property having more than mini-
mal value, and the cost basis and ac-
tual sales price for each item; 

(3) All profits received and whether 
profit is retainable; 

(4) Donation to charities or other au-
thorized recipients of non-retainable 
profits; 

(5) Approvals to sell and, if applica-
ble, to exchange proceeds, with any re-
strictions or refusals of the employee’s 
request noted, signed by the chief of 
mission or designee; and 

(6) For privately owned vehicle trans-
actions, data on purchaser and state-
ment that customs requirements have 
been met and title has been transferred 
or arranged with an agent identified on 
document. 

(b) In order to ensure that due ac-
count is taken of local conditions, in-
cluding applicable laws, markets, ex-
change rate factors, and accommoda-
tion exchange facilities, the chief of 
mission to each foreign country is au-
thorized to establish policies, rules, 
and procedures governing the disposi-
tion of personal property by employees 
and family members in that country 
under the chief of mission’s jurisdic-
tion. Policies, rules and procedures 
issued by the chief of mission shall be 
consistent with the general restric-
tions set forth in § 136.4 and may in-
clude at least the following: 

(1) Identification of categories of dis-
positions (e.g., sales of minimal value 
items) that may be made without prior 
written approval; 

(2) Identification of categories of in-
dividuals or entities to whom sales of 
personal property can be made without 
restrictions on profits (e.g., other em-
ployees, third country diplomats), indi-
viduals or entities to whom sales can 
be made but profits not retained, and 
individuals or entities to whom sales 
may not be made; 

(3) Requirements to report the total 
estimated and actual proceeds for all 
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minimal value items, even if such 
items are otherwise exempted from 
limitations on profits of sale; 

(4) Categories of items of personal 
property excluded from restrictions on 
disposition because generally exempt 
from taxation and import duties under 
local law; 

(5) More restrictive definition of 
‘‘minimal value’’ (see § 136.3(h) of this 
part); 

(6) Limitations on manner of disposi-
tion (e.g., restrictions on advertising or 
yard sales); 

(7) Limitations on total proceeds 
that may be generated by dispositions 
of personal property, including limita-
tions on proceeds from disposition of 
‘‘minimal value’’ items; 

(8) Limitations on total profits that 
may be generated by dispositions of 
personal property, including limita-
tions on profits from dispositions of 
‘‘minimal value’’ items; 

(9) Limitations on total proceeds 
from dispositions of personal property 
that may be converted into dollars by 
reverse accommodation exchange; 

(10) Limitations on the timing and 
number of reverse accommodation ex-
changes permitted for proceeds of dis-
positions of personal property (e.g., 
only in last six months of tour and no 
more than two exchange conversions); 

(11) Designation of bona fide chari-
table foreign entities to whom an em-
ployee or family member may donate 
profits that cannot be retained under 
these regulations. 

(12) Designation of post officials au-
thorized to approve on behalf of chief 
of mission employee requests for per-
mission to sell personal property and 
requests to convert local currency pro-
ceeds of sale to U.S. dollars by reverse 
accommodation exchange. 

(c) All policies, rules, and procedures 
that are issued by the chief of mission 
pursuant to paragraphs (a) and (b) of 
this section shall be announced by no-
tice circulated to all affected mission 
employees and copies of all such poli-
cies, rules and procedures shall be 
made readily accessible to all affected 
employees and family members. 

(d) Violations of restrictions or re-
quirements established by a chief of 
mission in policies, rules, or procedures 
issued by a chief of mission pursuant to 

paragraphs (a) and (b) of this section 
shall be grounds for disciplinary ac-
tions against the employee in accord-
ance with the employing agency’s pro-
cedures and regulations. Employees 
shall ensure compliance by family 
members with policies, rules or proce-
dures issued by the chief of mission. 

§ 136.6 Contractors. 
To the extent that contractors enjoy 

importation or tax privileges in a for-
eign country because of their contrac-
tual relationship to the United States 
Government, contracting agencies 
shall include provisions in their con-
tracts that require the contractors to 
observe the requirements of these regu-
lations and all policies, rules, and pro-
cedures issued by the chief of mission 
in that foreign country. 

PART 138—RESTRICTIONS ON 
LOBBYING 

Subpart A—General 

Sec. 
138.100 Conditions on use of funds. 
138.105 Definitions. 
138.110 Certification and disclosure. 

Subpart B—Activities by Own Employees 

138.200 Agency and legislative liaison. 
138.205 Professional and technical services. 
138.210 Reporting. 

Subpart C—Activities by Other Than Own 
Employees 

138.300 Professional and technical services. 

Subpart D—Penalties and Enforcement 

138.400 Penalties. 
138.405 Penalty procedures. 
138.410 Enforcement. 

Subpart E—Exemptions 

138.500 Secretary of Defense. 

Subpart F—Agency Reports 

138.600 Semi-annual compilation. 
138.605 Inspector General report. 

APPENDIX A TO PART 138—CERTIFICATION RE-
GARDING LOBBYING 

APPENDIX B TO PART 138—DISCLOSURE FORM 
TO REPORT LOBBYING 

AUTHORITY: 22 U.S.C. 2651a; 31 U.S.C. 1352; 
Pub. L. 114–74, 129 Stat. 584. 
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SOURCE: 55 FR 6737, 6749, Feb. 26, 1990, un-
less otherwise noted. 

CROSS REFERENCE: See also Office of Man-
agement and Budget notice published at 54 
FR 52306, December 20, 1989. 

Subpart A—General 
§ 138.100 Conditions on use of funds. 

(a) No appropriated funds may be ex-
pended by the recipient of a Federal 
contract, grant, loan, or cooperative 
ageement to pay any person for influ-
encing or attempting to influence an 
officer or employee of any agency, a 
Member of Congress, an officer or em-
ployee of Congress, or an employee of a 
Member of Congress in connection with 
any of the following covered Federal 
actions: the awarding of any Federal 
contract, the making of any Federal 
grant, the making of any Federal loan, 
the entering into of any cooperative 
agreement, and the extension, continu-
ation, renewal, amendment, or modi-
fication of any Federal contract, grant, 
loan, or cooperative agreement. 

(b) Each person who requests or re-
ceives from an agency a Federal con-
tract, grant, loan, or cooperative 
agreement shall file with that agency a 
certification, set forth in appendix A, 
that the person has not made, and will 
not make, any payment prohibited by 
paragraph (a) of this section. 

(c) Each person who requests or re-
ceives from an agency a Federal con-
tract, grant, loan, or a cooperative 
agreement shall file with that agency a 
disclosure form, set forth in appendix 
B, if such person has made or has 
agreed to make any payment using 
nonappropriated funds (to include prof-
its from any covered Federal action), 
which would be prohibited under para-
graph (a) of this section if paid for with 
appropriated funds. 

(d) Each person who requests or re-
ceives from an agency a commitment 
providing for the United States to in-
sure or guarantee a loan shall file with 
that agency a statement, set forth in 
appendix A, whether that person has 
made or has agreed to make any pay-
ment to influence or attempt to influ-
ence an officer or employee of any 
agency, a Member of Congress, an offi-
cer or employee of Congress, or an em-
ployee of a Member of Congress in con-

nection with that loan insurance or 
guarantee. 

(e) Each person who requests or re-
ceives from an agency a commitment 
providing for the United States to in-
sure or guarantee a loan shall file with 
that agency a disclosure form, set forth 
in appendix B, if that person has made 
or has agreed to make any payment to 
influence or attempt to influence an of-
ficer or employee of any agency, a 
Member of Congress, an officer or em-
ployee of Congress, or an employee of a 
Member of Congress in connection with 
that loan insurance or guarantee. 

§ 138.105 Definitions. 

For purposes of this part: 
(a) Agency, as defined in 5 U.S.C. 

552(f), includes Federal executive de-
partments and agencies as well as inde-
pendent regulatory commissions and 
Government corporations, as defined in 
31 U.S.C. 9101(1). 

(b) Covered Federal action means any 
of the following Federal actions: 

(1) The awarding of any Federal con-
tract; 

(2) The making of any Federal grant; 
(3) The making of any Federal loan; 
(4) The entering into of any coopera-

tive agreement; and, 
(5) The extension, continuation, re-

newal, amendment, or modification of 
any Federal contract, grant, loan, or 
cooperative agreement. 

Covered Federal action does not in-
clude receiving from an agency a com-
mitment providing for the United 
States to insure or guarantee a loan. 
Loan guarantees and loan insurance 
are addressed independently within 
this part. 

(c) Federal contract means an acquisi-
tion contract awarded by an agency, 
including those subject to the Federal 
Acquisition Regulation (FAR), and any 
other acquisition contract for real or 
personal property or services not sub-
ject to the FAR. 

(d) Federal cooperative agreement 
means a cooperative agreement en-
tered into by an agency. 

(e) Federal grant means an award of 
financial assistance in the form of 
money, or property in lieu of money, 
by the Federal Government or a direct 
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appropriation made by law to any per-
son. The term does not include tech-
nical assistance which provides serv-
ices instead of money, or other assist-
ance in the form of revenue sharing, 
loans, loan guarantees, loan insurance, 
interest subsidies, insurance, or direct 
United States cash assistance to an in-
dividual. 

(f) Federal loan means a loan made by 
an agency. The term does not include 
loan guarantee or loan insurance. 

(g) Indian tribe and tribal organization 
have the meaning provided in section 4 
of the Indian Self-Determination and 
Education Assistance Act (25 U.S.C. 
450B). Alaskan Natives are included 
under the definitions of Indian tribes in 
that Act. 

(h) Influencing or attempting to influ-
ence means making, with the intent to 
influence, any communication to or ap-
pearance before an officer or employee 
or any agency, a Member of Congress, 
an officer or employee of Congress, or 
an employee of a Member of Congress 
in connection with any covered Federal 
action. 

(i) Loan guarantee and loan insurance 
means an agency’s guarantee or insur-
ance of a loan made by a person. 

(j) Local government means a unit of 
government in a State and, if char-
tered, established, or otherwise recog-
nized by a State for the performance of 
a governmental duty, including a local 
public authority, a special district, an 
intrastate district, a council of govern-
ments, a sponsor group representative 
organization, and any other instrumen-
tality of a local government. 

(k) Officer or employee of an agency in-
cludes the following individuals who 
are employed by an agency: 

(1) An individual who is appointed to 
a position in the Government under 
title 5, U.S. Code, including a position 
under a temporary appointment; 

(2) A member of the uniformed serv-
ices as defined in section 101(3), title 37, 
U.S. Code; 

(3) A special Government employee 
as defined in section 202, title 18, U.S. 
Code; and, 

(4) An individual who is a member of 
a Federal advisory committee, as de-
fined by the Federal Advisory Com-
mittee Act, title 5, U.S. Code appendix 
2. 

(l) Person means an individual, cor-
poration, company, association, au-
thority, firm, partnership, society, 
State, and local government, regard-
less of whether such entity is operated 
for profit or not for profit. This term 
excludes an Indian tribe, tribal organi-
zation, or any other Indian organiza-
tion with respect to expenditures spe-
cifically permitted by other Federal 
law. 

(m) Reasonable compensation means, 
with respect to a regularly employed 
officer or employee of any person, com-
pensation that is consistent with the 
normal compensation for such officer 
or employee for work that is not fur-
nished to, not funded by, or not fur-
nished in cooperation with the Federal 
Government. 

(n) Reasonable payment means, with 
respect to perfessional and other tech-
nical services, a payment in an amount 
that is consistent with the amount nor-
mally paid for such services in the pri-
vate sector. 

(o) Recipient includes all contractors, 
subcontractors at any tier, and sub-
grantees at any tier of the recipient of 
funds received in connection with a 
Federal contract, grant, loan, or coop-
erative agreement. The term excludes 
an Indian tribe, tribal organization, or 
any other Indian organization with re-
spect to expenditures specifically per-
mitted by other Federal law. 

(p) Regularly employed means, with 
respect to an officer or employee of a 
person requesting or receiving a Fed-
eral contract, grant, loan, or coopera-
tive agreement or a commitment pro-
viding for the United States to insure 
or guarantee a loan, an officer or em-
ployee who is employed by such person 
for at least 130 working days within 
one year immediately preceding the 
date of the submission that initiates 
agency consideration of such person for 
receipt of such contract, grant, loan, 
cooperative agreement, loan insurance 
commitment, or loan guarantee com-
mitment. An officer or employee who is 
employed by such person for less than 
130 working days within one year im-
mediately preceding the date of the 
submission that initiates agency con-
sideration of such person shall be con-
sidered to be regularly employed as 
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soon as he or she is employed by such 
person for 130 working days. 

(q) State means a State of the United 
States, the District of Columbia, the 
Commonwealth of Puerto Rico, a terri-
tory or possession of the United States, 
an agency or instrumentality of a 
State, and a multi-State, regional, or 
interstate entity having governmental 
duties and powers. 

§ 138.110 Certification and disclosure. 
(a) Each person shall file a certifi-

cation, and a disclosure form, if re-
quired, with each submission that ini-
tiates agency consideration of such 
person for: 

(1) Award of a Federal contract, 
grant, or cooperative agreement ex-
ceeding $100,000; or 

(2) An award of a Federal loan or a 
commitment providing for the United 
States to insure or guarantee a loan 
exceeding $150,000. 

(b) Each person shall file a certifi-
cation, and a disclosure form, if re-
quired, upon receipt by such person of: 

(1) A Federal contract, grant, or co-
operative agreement exceeding $100,000; 
or 

(2) A Federal loan or a commitment 
providing for the United States to in-
sure or guarantee a loan exceeding 
$150,000, 
Unless such person previously filed a 
certification, and a disclosure form, if 
required, under paragraph (a) of this 
section. 

(c) Each person shall file a disclosure 
form at the end of each calendar quar-
ter in which there occurs any event 
that requires disclosure or that materi-
ally affects the accuracy of the infor-
mation contained in any disclosure 
form previously filed by such person 
under paragraphs (a) or (b) of this sec-
tion. An event that materially affects 
the accuracy of the information re-
ported includes: 

(1) A cumulative increase of $25,000 or 
more in the amount paid or expected to 
be paid for influencing or attempting 
to influence a covered Federal action; 
or 

(2) A change in the person(s) or indi-
vidual(s) influencing or attempting to 
influence a covered Federal action; or, 

(3) A change in the officer(s), em-
ployee(s), or Member(s) contacted to 

influence or attempt to influence a 
covered Federal action. 

(d) Any person who requests or re-
ceives from a person referred to in 
paragraphs (a) or (b) of this section: 

(1) A subcontract exceeding $100,000 
at any tier under a Federal contract; 

(2) A subgrant, contract, or sub-
contract exceeding $100,000 at any tier 
under a Federal grant; 

(3) A contract or subcontract exceed-
ing $100,000 at any tier under a Federal 
loan exceeding $150,000; or, 

(4) A contract or subcontract exceed-
ing $100,000 at any tier under a Federal 
cooperative agreement, 

Shall file a certification, and a disclo-
sure form, if required, to the next tier 
above. 

(e) All disclosure forms, but not cer-
tifications, shall be forwarded from 
tier to tier until received by the person 
referred to in paragraphs (a) or (b) of 
this section. That person shall forward 
all disclosure forms to the agency. 

(f) Any certification or disclosure 
form filed under paragraph (e) of this 
section shall be treated as a material 
representation of fact upon which all 
receiving tiers shall rely. All liability 
arising from an erroneous representa-
tion shall be borne solely by the tier 
filing that representation and shall not 
be shared by any tier to which the er-
roneous representation is forwarded. 
Submitting an erroneous certification 
or disclosure constitutes a failure to 
file the required certification or disclo-
sure, respectively. If a person fails to 
file a required certification or disclo-
sure, the United States may pursue all 
available remedies, including those au-
thorized by section 1352, title 31, U.S. 
Code. 

(g) For awards and commitments in 
process prior to December 23, 1989, but 
not made before that date, certifi-
cations shall be required at award or 
commitment, covering activities oc-
curring between December 23, 1989, and 
the date of award or commitment. 
However, for awards and commitments 
in process prior to the December 23, 
1989 effective date of these provisions, 
but not made before December 23, 1989, 
disclosure forms shall not be required 
at time of award or commitment but 
shall be filed within 30 days. 
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(h) No reporting is required for an ac-
tivity paid for with appropriated funds 
if that activity is allowable under ei-
ther subpart B or C. 

Subpart B—Activities by Own 
Employees 

§ 138.200 Agency and legislative liai-
son. 

(a) The prohibition on the use of ap-
propriated funds, in § 138.100 (a), does 
not apply in the case of a payment of 
reasonable compensation made to an 
officer or employee of a person request-
ing or receiving a Federal contract, 
grant, loan, or cooperative agreement 
if the payment is for agency and legis-
lative liaison activities not directly re-
lated to a covered Federal action. 

(b) For purposes of paragraph (a) of 
this section, providing any information 
specifically requested by an agency or 
Congress is allowable at any time. 

(c) For purposes of paragraph (a) of 
this section, the following agency and 
legislative liaison activities are allow-
able at any time only where they are 
not related to a specific solicitation for 
any covered Federal action: 

(1) Discussing with an agency (in-
cluding individual demonstrations) the 
qualities and characteristics of the per-
son’s products or services, conditions 
or terms of sale, and service capabili-
ties; and, 

(2) Technical discussions and other 
activities regarding the application or 
adaptation of the person’s products or 
services for an agency’s use. 

(d) For purposes of paragraph (a) of 
this section, the following agencies and 
legislative liaison activities are allow-
able only where they are prior to for-
mal solicitation of any covered Federal 
action: 

(1) Providing any information not 
specifically requested but necessary for 
an agency to make an informed deci-
sion about initiation of a covered Fed-
eral action; 

(2) Technical discussions regarding 
the preparation of an unsolicited pro-
posal prior to its official submission; 
and, 

(3) Capability presentations by per-
sons seeking awards from an agency 
pursuant to the provisions of the Small 
Business Act, as amended by Public 

Law 95–507 and other subsequent 
amendments. 

(e) Only those activities expressly au-
thorized by this section are allowable 
under this section. 

§ 138.205 Professional and technical 
services. 

(a) The prohibition on the use of ap-
propriated funds, in § 138.100 (a), does 
not apply in the case of a payment of 
reasonable compensation made to an 
officer or employee of a person request-
ing or receiving a Federal contract, 
grant, loan, or cooperative agreement 
or an extension, continuation, renewal, 
amendment, or modification of a Fed-
eral contract, grant, loan, or coopera-
tive agreement if payment is for pro-
fessional or technical services rendered 
directly in the preparation, submis-
sion, or negotiation of any bid, pro-
posal, or application for that Federal 
contract, grant, loan, or cooperative 
agreement or for meeting requirements 
imposed by or pursuant to law as a 
condition for receiving that Federal 
contract, grant, loan, or cooperative 
agreement. 

(b) For purposes of paragraph (a) of 
this section, ‘‘professional and tech-
nical services’’ shall be limited to ad-
vice and analysis directly applying any 
professional or technical discipline. 
For example, drafting of a legal docu-
ment accompanying a bid or proposal 
by a lawyer is allowable. Similarly, 
technical advice provided by an engi-
neer on the performance or operational 
capability of a piece of equipment ren-
dered directly in the negotiation of a 
contract is allowable. However, com-
munications with the intent to influ-
ence made by a professional (such as a 
licensed lawyer) or a technical person 
(such as a licensed accountant) are not 
allowable under this section unless 
they provide advice and analysis di-
rectly applying their professional or 
technical expertise and unless the ad-
vice or analysis is rendered directly 
and solely in the preparation, submis-
sion or negotiation of a covered Fed-
eral action. Thus, for example, commu-
nications with the intent to influence 
made by a lawyer that do not provide 
legal advice or analysis directly and 
solely related to the legal aspects of 
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his or her client’s proposal, but gen-
erally advocate one proposal over an-
other are not allowable under this sec-
tion because the lawyer is not pro-
viding professional legal services. 
Similarly, communications with the 
intent to influence made by an engi-
neer providing an engineering analysis 
prior to the preparation or submission 
of a bid or proposal are not allowable 
under this section since the engineer is 
providing technical services but not di-
rectly in the preparation, submission 
or negotiation of a covered Federal ac-
tion. 

(c) Requirements imposed by or pur-
suant to law as a condition for receiv-
ing a covered Federal award include 
those required by law or regulation, or 
reasonably expected to be required by 
law or regulation, and any other re-
quirements in the actual award docu-
ments. 

(d) Only those services expressly au-
thorized by this section are allowable 
under this section. 

§ 138.210 Reporting. 
No reporting is required with respect 

to payments of reasonable compensa-
tion made to regularly employed offi-
cers or employees of a person. 

Subpart C—Activities by Other 
Than Own Employees 

§ 138.300 Professional and technical 
services. 

(a) The prohibition on the use of ap-
propriated funds, in § 138.100 (a), does 
not apply in the case of any reasonable 
payment to a person, other than an of-
ficer or employee of a person request-
ing or receiving a covered Federal ac-
tion, if the payment is for professional 
or technical services rendered directly 
in the preparation, submission, or ne-
gotiation of any bid, proposal, or appli-
cation for that Federal contract, grant, 
loan, or cooperative agreement or for 
meeting requirements imposed by or 
pursuant to law as a condition for re-
ceiving that Federal contract, grant, 
loan, or cooperative agreement. 

(b) The reporting requirements in 
§ 138.110 (a) and (b) regarding filing a 
disclosure form by each person, if re-
quired, shall not apply with respect to 
professional or technical services ren-

dered directly in the preparation, sub-
mission, or negotiation of any commit-
ment providing for the United States 
to insure or guarantee a loan. 

(c) For purposes of paragraph (a) of 
this section, ‘‘professional and tech-
nical services’’ shall be limited to ad-
vice and analysis directly applying any 
professional or technical discipline. 
For example, drafting or a legal docu-
ment accompanying a bid or proposal 
by a lawyer is allowable. Similarly, 
technical advice provided by an engi-
neer on the performance or operational 
capability of a piece of equipment ren-
dered directly in the negotiation of a 
contract is allowable. However, com-
munications with the intent to influ-
ence made by a professional (such as a 
licensed lawyer) or a technical person 
(such as a licensed accountant) are not 
allowable under this section unless 
they provide advice and analysis di-
rectly applying their professional or 
technical expertise and unless the ad-
vice or analysis is rendered directly 
and solely in the preparation, submis-
sion or negotiation of a covered Fed-
eral action. Thus, for example, commu-
nications with the intent to influence 
made by a lawyer that do not provide 
legal advice or analysis directly and 
solely related to the legal aspects of 
his or her client’s proposal, but gen-
erally advocate one proposal over an-
other are not allowable under this sec-
tion because the lawyer is not pro-
viding professional legal services. 
Similarly, communications with the 
intent to influence made by an engi-
neer providing an engineering analysis 
prior to the preparation or submission 
of a bid or proposal are not allowable 
under this section since the engineer is 
providing technical services but not di-
rectly in the preparation, submission 
or negotiation of a covered Federal ac-
tion. 

(d) Requirements imposed by or pur-
suant to law as a condition for receiv-
ing a covered Federal award include 
those required by law or regulation, or 
reasonably expected to be required by 
law or regulation, and any other re-
quirements in the actual award docu-
ments. 
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(e) Persons other than officers or em-
ployees of a person requesting or re-
ceiving a covered Federal action in-
clude consultants and trade associa-
tions. 

(f) Only those services expressly au-
thorized by this section are allowable 
under this section. 

Subpart D—Penalties and 
Enforcement 

§ 138.400 Penalties. 
(a) Any person who makes an expend-

iture prohibited herein shall be subject 
to a civil penalty of not less than 
$19,246 and not more than $192,459 for 
each such expenditure. 

(b) Any person who fails to file or 
amend the disclosure form (see appen-
dix B) to be filed or amended if re-
quired herein, shall be subject to a civil 
penalty of not less than $19,246 and not 
more than $192,459 for each such fail-
ure. 

(c) A filing or amended filing on or 
after the date on which an administra-
tive action for the imposition of a civil 
penalty is commenced does not prevent 
the imposition of such civil penalty for 
a failure occurring before that date. An 
administrative action is commenced 
with respect to a failure when an inves-
tigating official determines in writing 
to commence an investigation of an al-
legation of such failure. 

(d) In determining whether to impose 
a civil penalty, and the amount of any 
such penalty, by reason of a violation 
by any person, the agency shall con-
sider the nature, circumstances, ex-
tent, and gravity of the violation, the 
effect on the ability of such person to 
continue in business, any prior viola-
tions by such person, the degree of cul-
pability of such person, the ability of 
the person to pay the penalty, and such 
other matters as may be appropriate. 

(e) First offenders under paragraphs 
(a) or (b) of this section shall be subject 
to a civil penalty of $18,936, absent ag-
gravating circumstances. Second and 
subsequent offenses by persons shall be 
subject to an appropriate civil penalty 
between $19,246 and $192,459, as deter-
mined by the agency head or his or her 
designee. 

(f) An imposition of a civil penalty 
under this section does not prevent the 

United States from seeking any other 
remedy that may apply to the same 
conduct that is the basis for the impo-
sition of such civil penalty. 

[55 FR 6737, 6749, Feb. 26, 1990, as amended at 
81 FR 36793, June 8, 2016; 82 FR 3170, Jan. 11, 
2017] 

§ 138.405 Penalty procedures. 

Agencies shall impose and collect 
civil penalties pursuant to the provi-
sions of the Program Fraud and Civil 
Remedies Act, 31 U.S.C. sections 3803 
(except subsection (c)), 3804, 3805, 3806, 
3807, 3808, and 3812, insofar as these pro-
visions are not inconsistent with the 
requirements herein. 

§ 138.410 Enforcement. 

The head of each agency shall take 
such actions as are necessary to ensure 
that the provisions herein are vigor-
ously implemented and enforced in 
that agency. 

Subpart E—Exemptions 

§ 138.500 Secretary of Defense. 

(a) The Secretary of Defense may ex-
empt, on a case-by-case basis, a cov-
ered Federal action from the prohibi-
tion whenever the Secretary deter-
mines, in writing, that such an exemp-
tion is in the national interest. The 
Secretary shall transmit a copy of each 
such written exemption to Congress 
immediately after making such a de-
termination. 

(b) The Department of Defense may 
issue supplemental regulations to im-
plement paragraph (a) of this section. 

Subpart F—Agency Reports 

§ 138.600 Semi-annual compilation. 

(a) The head of each agency shall col-
lect and compile the disclosure reports 
(see appendix B) and, on May 31 and 
November 30 of each year, submit to 
the Secretary of the Senate and the 
Clerk of the House of Representatives a 
report containing a compilation of the 
information contained in the disclo-
sure reports received during the six- 
month period ending on March 31 or 
September 30, respectively, of that 
year. 
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(b) The report, including the com-
pilation, shall be available for public 
inspection 30 days after receipt of the 
report by the Secretary and the Clerk. 

(c) Information that involves intel-
ligence matters shall be reported only 
to the Select Committee on Intel-
ligence of the Senate, the Permanent 
Select Committee on Intelligence of 
the House of Representatives, and the 
Committees on Appropriations of the 
Senate and the House of Representa-
tives in accordance with procedures 
agreed to by such committees. Such in-
formation shall not be available for 
public inspection. 

(d) Information that is classified 
under Executive Order 12356 or any suc-
cessor order shall be reported only to 
the Committee on Foreign Relations of 
the Senate and the Committee on For-
eign Affairs of the House of Represent-
atives or the Committees on Armed 
Services of the Senate and the House of 
Representatives (whichever such com-
mittees have jurisdiction of matters 
involving such information) and to the 
Committees on Appropriations of the 
Senate and the House of Representa-
tives in accordance with procedures 
agreed to by such committees. Such in-
formation shall not be available for 
public inspection. 

(e) The first semi-annual compilation 
shall be submitted on May 31, 1990, and 
shall contain a compilation of the dis-
closure reports received from Decem-
ber 23, 1989 to March 31, 1990. 

(f) Major agencies, designated by the 
Office of Management and Budget 
(OMB), are required to provide ma-
chine-readable compilations to the 
Secretary of the Senate and the Clerk 
of the House of Representatives no 
later than with the compilations due 
on May 31, 1991. OMB shall provide de-
tailed specifications in a memorandum 
to these agencies. 

(g) Non-major agencies are requested 
to provide machine-readable compila-
tions to the Secretary of the Senate 
and the Clerk of the House of Rep-
resentatives. 

(h) Agencies shall keep the originals 
of all disclosure reports in the official 
files of the agency. 

§ 138.605 Inspector General report. 
(a) The Inspector General, or other 

official as specified in paragraph (b) of 
this section, of each agency shall pre-
pare and submit to Congress each year, 
commencing with submission of the 
President’s Budget in 1991, an evalua-
tion of the compliance of that agency 
with, and the effectiveness of, the re-
quirements herein. The evaluation may 
include any recommended changes that 
may be necessary to strengthen or im-
prove the requirements. 

(b) In the case of an agency that does 
not have an Inspector General, the 
agency official comparable to an In-
spector General shall prepare and sub-
mit the annual report, or, if there is no 
such comparable official, the head of 
the agency shall prepare and submit 
the annual report. 

(c) The annual report shall be sub-
mitted at the same time the agency 
submits its annual budget justifica-
tions to Congress. 

(d) The annual report shall include 
the following: All alleged violations re-
lating to the agency’s covered Federal 
actions during the year covered by the 
report, the actions taken by the head 
of the agency in the year covered by 
the report with respect to those alleged 
violations and alleged violations in 
previous years, and the amounts of 
civil penalties imposed by the agency 
in the year covered by the report. 

APPENDIX A TO PART 138— 
CERTIFICATION REGARDING LOBBYING 

Certification for Contracts, Grants, Loans, and 
Cooperative Agreements 

The undersigned certifies, to the best of his 
or her knowledge and belief, that: 

(1) No Federal appropriated funds have 
been paid or will be paid, by or on behalf of 
the undersigned, to any person for influ-
encing or attempting to influence an officer 
or employee of an agency, a Member of Con-
gress, an officer or employee of Congress, or 
an employee of a Member of Congress in con-
nection with the awarding of any Federal 
contract, the making of any Federal grant, 
the making of any Federal loan, the entering 
into of any cooperative agreement, and the 
extension, continuation, renewal, amend-
ment, or modification of any Federal con-
tract, grant, loan, or cooperative agreement. 

(2) If any funds other than Federal appro-
priated funds have been paid or will be paid 
to any person for influencing or attempting 

VerDate Sep<11>2014 15:29 Jun 21, 2017 Jkt 241006 PO 00000 Frm 00643 Fmt 8010 Sfmt 8002 Y:\SGML\241079.XXX 241079rm
aj

et
te

 o
n 

D
S

K
B

C
K

N
H

B
2P

R
O

D
 w

ith
 C

F
R



634 

22 CFR Ch. I (4–1–17 Edition) Pt. 138, App. A 

to influence an officer or employee of any 
agency, a Member of Congress, an officer or 
employee of Congress, or an employee of a 
Member of Congress in connection with this 
Federal contract, grant, loan, or cooperative 
agreement, the undersigned shall complete 
and submit Standard Form-LLL, ‘‘Disclosure 
Form to Report Lobbying,’’ in accordance 
with its instructions. 

(3) The undersigned shall require that the 
language of this certification be included in 
the award documents for all subawards at all 
tiers (including subcontracts, subgrants, and 
contracts under grants, loans, and coopera-
tive agreements) and that all subrecipients 
shall certify and disclose accordingly. 

This certification is a material representa-
tion of fact upon which reliance was placed 
when this transaction was made or entered 
into. Submission of this certification is a 
prerequisite for making or entering into this 
transaction imposed by section 1352, title 31, 
U.S. Code. Any person who fails to file the 
required certification shall be subject to a 

civil penalty of not less than $10,000 and not 
more than $100,000 for each such failure. 

Statement for Loan Guarantees and Loan 
Insurance 

The undersigned states, to the best of his 
or her knowledge and belief, that: 

If any funds have been paid or will be paid 
to any person for influencing or attempting 
to influence an officer or employee of any 
agency, a Member of Congress, an officer or 
employee of Congress, or an employee of a 
Member of Congress in connection with this 
commitment providing for the United States 
to insure or guarantee a loan, the under-
signed shall complete and submit Standard 
Form-LLL, ‘‘Disclosure Form to Report Lob-
bying,’’ in accordance with its instructions. 

Submission of this statement is a pre-
requisite for making or entering into this 
transaction imposed by section 1352, title 31, 
U.S. Code. Any person who fails to file the 
required statement shall be subject to a civil 
penalty of not less than $10,000 and not more 
than $100,000 for each such failure. 
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APPENDIX B TO PART 138—DISCLOSURE FORM TO REPORT LOBBYING 
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PART 139—IRISH PEACE PROCESS 
CULTURAL AND TRAINING PRO-
GRAM 

Sec. 
139.1 Purpose. 
139.2 Definitions. 
139.3 Responsibilities of the Department. 
139.4 Responsibilities of the Program Ad-

ministrator. 
139.5 Qualifications required for selection as 

a trainee. 
139.6 Requesting participation in the 

IPPCTP. 
139.7 Qualifications for participation as an 

employer in the United States. 
139.8 Target economic sectors. 

AUTHORITY: Pub. L. 105–319, 112 Stat. 3013; 
22 U.S.C. 2651a. 

SOURCE: 65 FR 14766, Mar. 17, 2000, unless 
otherwise noted. 

§ 139.1 Purpose. 
(a) The regulations set forth in this 

part implement, in part, the ‘‘Irish 
Peace Process Cultural and Training 
Program Act of 1998 (the ‘‘IPPCTPA’’), 
Public Law 105–319, 112 Stat. 3013. The 
purpose of the IPPCTPA is to establish 
a program to ‘‘allow young people from 
disadvantaged areas of designated 
counties suffering from sectarian vio-
lence and high structural unemploy-
ment to enter the United States for the 
purpose of developing job skills and 
conflict resolution abilities in a di-
verse, cooperative, peaceful, and pros-
perous environment, so that those 
young people can return to their homes 
better able to contribute toward eco-
nomic regeneration and the Irish peace 
process.’’ This part describes the Irish 
Peace Process Cultural and Training 
Program (the ‘‘IPPCTP’’) hereby estab-
lished by the Department, the proce-
dures for its operation and the require-
ments for participation. 

(b) The Department, in consultation 
with the Immigration and Naturaliza-
tion Service (‘‘INS’’), will implement 
the program specified in the IPPCTPA 
by working with the relevant govern-
mental authorities in the Republic of 
Ireland and in Northern Ireland to fur-
ther the goals of the IPPCTPA, by se-
lecting a Program Administrator to 
carry out the day-to-day operation of 
the IPPCTP, by approving, upon the 
recommendation of the Program Ad-
ministrator, employers in the United 

States to carry out the training and 
employment elements of the IPPTCP 
and by providing general oversight of 
the IPPCTP. 

§ 139.2 Definitions. 
The following definitions apply to 

this part: 
Accompanying family members means 

the spouse and minor children of the 
principal alien. 

Applicant sponsor means FAS, T&EA, 
or an employer in the border counties 
or in Northern Ireland who has nomi-
nated an employee to participate in the 
IPPCTP. 

Border counties means the counties of 
Louth, Monaghan, Cavan, Leitrim, 
Sligo and Donegal in the Republic of 
Ireland. 

FAS means the Training and Employ-
ment Authority of the Republic of Ire-
land. 

IPPCTP means the Irish Peace Proc-
ess Cultural and Training Program. 

Program Administrator means the or-
ganization selected by the Department 
to carry out the Department’s respon-
sibilities for the day-to-day manage-
ment of the IPPCTP. 

Program Participant means an indi-
vidual selected to participate in the 
IPPCTP. 

T&EA means the Training and Em-
ployment Agency of Northern Ireland. 

United States employer means an em-
ployer with operations in the United 
States that has been recommended by 
the Program Administrator and ap-
proved by the Department of State for 
participation in the IPPCTP. 

§ 139.3 Responsibilities of the Depart-
ment. 

The Department of State retains 
overall authority for all IPPCTP ac-
tivities, including, but not limited to: 

(a) The design of the program man-
dated by IPPCTPA; 

(b) The formulation of policies and 
procedures concerning the IPPCTP; 

(c) The selection and oversight of the 
Program Administrator; 

(d) Coordination with other U.S. Gov-
ernment agencies and representatives 
of the governments of the Republic of 
Ireland and Northern Ireland; 

(e) Establishment of the require-
ments for and approval of the United 

VerDate Sep<11>2014 15:29 Jun 21, 2017 Jkt 241006 PO 00000 Frm 00648 Fmt 8010 Sfmt 8010 Y:\SGML\241079.XXX 241079rm
aj

et
te

 o
n 

D
S

K
B

C
K

N
H

B
2P

R
O

D
 w

ith
 C

F
R



639 

Department of State § 139.4 

States employers who will participate 
in the program; 

(f) Upon recommendation of the Pro-
gram Administrator or on its own mo-
tion, the Department may add or re-
move employers from the approved list 
and may authorize change of economic 
sector and geographic area for partici-
pants; and 

(g) By public notice in the FEDERAL 
REGISTER, will add or delete preferred 
target economic sectors and geographic 
areas for job/training opportunities. 

[65 FR 14766, Mar. 17, 2000, as amended at 66 
FR 52504, Oct. 16, 2001] 

§ 139.4 Responsibilities of the Program 
Administrator. 

The Program Administrator will be 
responsible for the following: 

(a) Identifying job/training opportu-
nities in designated economic sectors, 
and recommending to the Department 
employers in the United States who 
meet the criteria of § 139.7 and who 
wish to participate in the IPPCTP. Job/ 
training opportunities will be located 
in a number of geographic areas across 
the United States, depending on the 
availability of jobs, relative cost of liv-
ing, support infrastructure, and other 
relevant factors. The Program Admin-
istrator, from time to time, will rec-
ommend to the Department of State 
the addition or deletion of, or excep-
tions to, designated economic sectors 
and geographic areas for participants. 

(b) Making available, through elec-
tronic or other means, information 
about job/training openings to poten-
tial program participants and assisting 
them in securing job placements in the 
United States. 

(c) Certifying in writing to a United 
States consular officer in the United 
States Embassy in Dublin or the 
United States Consulate General in 
Belfast, or to an officer of the INS, 
that a principal alien has been selected 
to participate in the IPPCTP. This cer-
tification will be used only to assist in: 

(1) Nonimmigrant visa issuance to 
and adjudication of an application for 
admission made by the principal alien 
and accompanying family members; or 

(2) Adjudicating a request made by 
the principal alien to change employ-
ers under the IPPCTP while in the 
United States. Unless otherwise au-

thorized, the Program Administrator 
may approve only one change of ap-
proved employer per participant per 
period of stay. 

(d) Providing pre-departure and pre- 
employment orientation seminars to 
program participants, as appropriate, 
and otherwise assisting participants in 
a smooth transition to life in the 
United States. 

(e) Monitoring participants’ compli-
ance with Program requirements while 
in the United States, and verifying 
that participants are receiving the 
agreed training and skills. Issuing re-
placement certification documents to 
participants whose original has been 
lost, stolen, or mutilated. In addition, 
making available training in personal 
and professional development to par-
ticipants and verifying that such train-
ing has been undertaken; arranging 
with approved employers as a condition 
of assignment of participants that each 
such employer: will give the Program 
Administrator advance notice of inten-
tion to discharge a participant for 
cause and the reasons therefor, will 
permit the Program Administrator an 
opportunity to mediate between the 
employer and the participant; and give 
the Program Administrator written no-
tice when employment of a participant 
is terminated and the reason. The Pro-
gram Administrator, if mediation is 
not successful and the participant is 
terminated for cause in the judgment 
of the employer, will promptly (nor-
mally within two business days after 
termination of employment) reach a 
decision on validity of the cause for the 
employer’s decision and, if the decision 
is favorable to the participant, may as-
sist in finding another approved em-
ployment. 

(f) Cooperating with FAS and T&EA 
in all aspects of the program, including 
assisting participants in finding jobs in 
their home countries upon completion 
of their U.S. training. 

(g) Reporting to the Department and 
INS on various aspects of the program 
and on program participants as di-
rected. In particular, promptly (nor-
mally within five business days) giving 
a written report to the Department of 
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State and the Immigration and Natu-
ralization Service upon each occur-
rence of any of the following: termi-
nation or change of approved employ-
ment of a participant, withdrawal from 
participation in the program, results of 
an exit interview with the participant, 
and the departure from the United 
States of any participant upon conclu-
sion of participation in the program. 

(h) Developing and maintaining a 
computerized database and website to 
underpin all of the functions in para-
graphs (a) through (g) of this section. 
The Program Administrator will retain 
this data base for at least five years 
after termination of the Program, or 
transfer the data base to the Depart-
ment of State, and provide the Depart-
ment of State and the Immigration and 
Naturalization Service access to that 
data base while under its control. 

(i) The Program Administrator with-
in 5 business days is to terminate a 
participant from the program when: 
the participant is terminated from ap-
proved employment for cause or fails 
to obtain another approved employ-
ment within 30 days of leaving current 
employment (not having been sepa-
rated for cause); the participant, with-
out good cause, fails to comply with 
program regulations, including rules of 
the Program Administrator and the 
code of code of conduct; or the partici-
pant engages in employment that has 
not been authorized under the program 
or fails to maintain adequate, contin-
uous health coverage (see § 139.5). The 
Program Administrator shall promptly 
(normally within five business days) 
give written notice to the Department 
of State, the Immigration and Natu-
ralization Service, FAS or T & EA as 
appropriate, and to the consulate that 
issued a visa to the participant, that 
the participant has been terminated 
and the reason therefor. The Program 
Administrator shall conduct an exit 
interview with any participant leaving 
the program to assess the experience 
and to obtain return of the partici-
pant’s certification letter. 

[65 FR 14766, Mar. 17, 2000, as amended at 66 
FR 52504, Oct. 16, 2001] 

§ 139.5 Qualifications required for se-
lection as a trainee. 

To be a program participant in the 
IPPCTP, a person must: 

(a) Be between 18 and 35 years of age; 
and 

(b) Have been physically resident in 
Northern Ireland or one of the border 
counties for at least five months prior 
to the date of certification; and 

(c) Meet United States immigration/ 
visa requirements, including being in 
receipt of a job offer certified by the 
Program Administrator, and able to 
demonstrate satisfactorily to a Con-
sular Officer that he/she has a resi-
dence abroad that he/she has no inten-
tion of abandoning; and 

(d)(1) Be unemployed for at least 3 
months, or have completed or cur-
rently be enrolled in a training/pro-
gram sponsored by T&EA or FAS, or by 
other such publicly funded programs, 
or have been made redundant in their 
employment (i.e., lost his/her job) or 
have received a notice of redundancy 
(termination of employment); or 

(2) Be a currently employed person 
whose employer has at least 90 days 
(unless otherwise authorized) of em-
ployment relationship with that per-
son, whose nomination is in writing 
and contains the following: the em-
ployer in the United States, the length 
and type of occupational training con-
templated, a justification for why the 
length of stay requested is necessary, 
and the benefits to the nominee and 
the nominator, including a job offer for 
the participant upon return to North-
ern Ireland or Ireland; provided, how-
ever, that the Program Administrator 
may waive the requirements of at least 
90 days of employment and for a job 
offer upon return from a sponsor that 
is a Northern Ireland institution of fur-
ther or higher learning for a student in 
that institution who needs on the job 
experience to qualify for a degree or 
certificate from the institution. 

(e) Has read, understood, and signed a 
‘‘participant code of conduct’’ prepared 
by the Program Administrator in con-
sultation with the Department of State 
and the Immigration and Naturaliza-
tion Service and with FAS and T & EA; 
obtains and maintains adequate, con-
tinuous health insurance; is expected 
to remain with his or her original or 
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other approved employer; and is ex-
pected to depart the United States 
promptly upon termination of partici-
pation in the program. 

(f) A participant who has been termi-
nated from the program may apply to 
the Program Administrator for rein-
statement, except in the following 
cases: termination of approved employ-
ment for cause, knowingly or willfully 
failed to obtain or maintain the re-
quired adequate and continuous health 
insurance, engaged in unapproved em-
ployment, or has been outside the 
United States in excess of three con-
secutive months. In any such case the 
physical residence requirement may be 
waived for participants who have been 
admitted to the United States for the 
program, and personal and professional 
development training previously com-
pleted need not be repeated; however, 
all other application requirements for 
a participant do apply, and the Pro-
gram Administrator, with the approval 
of the Department of State in consulta-
tion with the Immigration and Natu-
ralization Service, and upon being sat-
isfied that reinstatement serves the 
purpose of the program, may issue a 
new or amended certification letter. 

[65 FR 14766, Mar. 17, 2000, as amended at 66 
FR 52505, Oct. 16, 2001] 

§ 139.6 Requesting participation in the 
IPPCTP. 

Requests for participation as a train-
ee in the IPPCTP must be made to FAS 
or T&EA in the case of § 139.5(d)(1); or, 
in the case of § 139.5(d)(2), directly to 
the Program Administrator by the pro-
spective participant’s employer having 
at least 90 days (unless otherwise au-
thorized) of employment relationship 
with that participant. Neither FAS, T 
& EA, nor the Program Administrator 
are to consider requests from a former 
participant. 

[65 FR 14766, Mar. 17, 2000, as amended at 66 
FR 52505, Oct. 16, 2001] 

§ 139.7 Qualifications for participation 
as an employer in the United 
States. 

To participate in the Irish Peace 
Process Cultural and Training Pro-
gram, U.S. employers must: 

(a) Provide job/training opportunities 
that: 

(1) Correspond to one of the occupa-
tional areas identified by the govern-
ments of Northern Ireland and the Re-
public of Ireland except as otherwise 
approved by the Program Adminis-
trator under § 139.5(d)(2); and 

(2) Include a career path comprising 
work assignment rotations, and/or 
training opportunities, which offer pro-
motion potential if job performance is 
satisfactory. 

(b) Offer health insurance, which, at 
a minimum, provides: 

(1) Medical benefits of at least $50,000 
per accident or illness (major medical); 
and 

(2) A deductible not to exceed $500 per 
accident or illness. 

(c) Pay participants at least the min-
imum wage and at the same rate as 
American workers doing the same or 
similar work. 

(d) Agree not to petition for a change 
of immigration status or non-immi-
grant status for any participant. 

(e) Grant permission to the Program 
Administrator to conduct on-site visits 
and take other measures necessary to 
verify that each employer’s job/train-
ing contract is being followed. 

(f) Notify the Program Administrator 
in the event of the termination of a 
participant from employment, or de-
parture of the participant from the 
Program. As a condition of qualifica-
tion as an employer, undertakes to pro-
vide advance notice to the Program 
Administrator of intention to termi-
nate a participant for cause, with a 
written statement of reasons, and to 
provide the Program Administrator a 
reasonable opportunity to mediate be-
tween the employer and the partici-
pant, if possible before actual termi-
nation, and to offer employment to any 
selected participant for at least six 
months. The employer must also un-
dertake in writing to provide no less 
than the Federal minimum wage and a 
40 hour work week or equivalent. 

(g) Prepare a written record describ-
ing the work experience gained, and 
make it available to each participant. 

[65 FR 14766, Mar. 17, 2000, as amended at 66 
FR 52506, Oct. 16, 2001] 

§ 139.8 Target economic sectors. 
Job/Training under the IPPCTP will 

be authorized for preferred economic 
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sectors prescribed by the Department 
of State, upon agreement of FAS and/ 
or T&EA. As noted in § 139.3, the list 
will be published in the FEDERAL REG-
ISTER, as will additions or deletions. In 
the case of participants under 
§ 139.5(d)(2), the Program Adminis-
trator, with the approval of the De-
partment of State, is authorized to ap-
prove different employers in different 
economic sectors. 

[66 FR 52506, Oct. 16, 2001] 

PART 140—PROHIBITION ON 
ASSISTANCE TO DRUG TRAFFICKERS 

Subpart A—General 

Sec. 
140.1 Purpose. 
140.2 Authorities. 
140.3 Definitions. 

Subpart B—Applicability 

140.4 Applicability. 

Subpart C—Enforcement 

140.5 Overview. 
140.6 Foreign government entities. 
140.7 Multilateral institutions and inter-

national organizations. 
140.8 Recipients of scholarships, fellowships, 

and participant training. 
140.9 Other non-governmental entities and 

individuals. 
140.10 Intermediate credit institutions. 
140.11 Minimum enforcement procedures. 
140.12 Interagency review procedures. 
140.13 Notification to foreign entities and 

individuals. 
140.14 Special procedures for U.S. entities 

and individuals. 

AUTHORITY: 22 U.S.C. 2651a(a)(4). 

SOURCE: 63 FR 36574, July 7, 1998, unless 
otherwise noted. 

Subpart A—General 

§ 140.1 Purpose. 
(a) This part implements Section 487 

of the Foreign Assistance Act of 1961, 
as amended (22 U.S.C. Sec. 2291f). 

(b) Section 487(a) directs the Presi-
dent to ‘‘take all reasonable steps’’ to 
ensure that assistance under the For-
eign Assistance Act of 1961 (FAA) and 
the Arms Export Control Act (AECA) 
‘‘is not provided to or through any in-

dividual or entity that the President 
knows or has reason to believe’’: 

(1) Has been convicted of a violation 
of, or a conspiracy to violate, any law 
or regulation of the United States, a 
State or the District of Columbia, or a 
foreign country relating [to] narcotic 
or psychotropic drugs or other con-
trolled substances; or 

(2) Is or has been an illicit trafficker 
in any such controlled substance or is 
or has been a knowing assistor, abet-
tor, conspirator, or colluder with oth-
ers in the illicit trafficking in any such 
substance. 

§ 140.2 Authorities. 
Authority to implement FAA Section 

487 was delegated by the President to 
the Secretary of State by E.O. 12163, as 
amended, and further delegated by the 
Secretary to the Assistant Secretary of 
State for International Narcotics and 
Law Enforcement Affairs by Delega-
tion of Authority No. 145, dated Feb. 4, 
1980 (45 FR 11655), as amended. 

§ 140.3 Definitions. 
The following definitions shall apply 

for the purpose of this part: 
(a) Convicted. The act of being found 

guilty of or legally responsible for a 
criminal offense, and receiving a con-
viction or judgment by a court of com-
petent jurisdiction, whether by verdict 
or plea, and including convictions en-
tered upon a plea of nolo contendere. 

(b) Country Narcotics Coordinator. The 
individual assigned by the Chief of Mis-
sion of a U.S. diplomatic post, in con-
sultation with the Assistant Secretary 
of State for International Narcotics 
and Law Enforcement Affairs, in each 
foreign country to coordinate United 
States government policies and activi-
ties within a country related to coun-
ternarcotics efforts. 

(c) Covered assistance. Any assistance 
provided by an agency of the United 
States government under the FAA or 
AECA, except that it does not include: 

(1) Assistance that by operation of 
the law is not subject to FAA Section 
487, such as: 

(i) Disaster relief and rehabilitation 
provided under Chapter 9 of Part I of 
the FAA; and 

(ii) Assistance provided to small 
farmers when part of a community- 
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based alternative development pro-
gram under Part I or Chapter 4 of Part 
II of the FAA; 

(2) Assistance in a total amount less 
than $100,000 regarding a specific activ-
ity, program, or agreement, except 
that the procedures in § 140.8 for recipi-
ents of scholarships, fellowships, and 
participant training shall apply regard-
less of amount. However, assistance 
shall be deemed covered assistance re-
gardless of amount if the agency pro-
viding assistance has reasonable 
grounds to suspect that a covered indi-
vidual or entity may be or may have 
been involved in drug trafficking; or 

(3) Payments of dues or other as-
sessed contributions to an inter-
national organization. 

(d) Covered country. A country that 
has been determined by the President 
to be either a ‘‘major illicit drug pro-
ducing’’ or ‘‘major drug-transit’’ coun-
try under Chapter 8 of Part I of the 
FAA. The list of covered countries is 
submitted to Congress annually and set 
forth in the International Narcotics 
Control Strategy Report. 

(e) Drug trafficking. Any activity un-
dertaken illicitly to cultivate, produce, 
manufacture, distribute, sell, finance 
or transport, or to assist, abet, con-
spire, or collude with others in illicit 
activities, including money laundering, 
relating to narcotic or psychotropic 
drugs, precursor chemicals, or other 
controlled substances. 

(f) Money laundering. The process 
whereby proceeds of criminal activity 
are transported, transferred, trans-
formed, converted, or intermingled 
with legally acquired funds, for the 
purpose of concealing or disguising the 
true nature, source, disposition, move-
ment, or ownership of those proceeds. 
The goal of money laundering is to 
make funds derived from or associated 
with illicit activity appear to have 
been acquired legally. 

(g) Narcotics offense. A violation of, or 
a conspiracy to violate, any law or reg-
ulation of the United States, a State or 
the District of Columbia, or a foreign 
country relating to narcotic or psycho-
tropic drugs or other controlled sub-
stances. 

Subpart B—Applicability 

§ 140.4 Applicability. 

Except as otherwise provided herein 
or as otherwise specially determined by 
the Secretary of State or the Sec-
retary’s designee (except that decisions 
on notification and/or disclosure shall 
in all cases be subject to the provisions 
of §§ 140.13 through 140.14), the proce-
dures prescribed by this part apply to 
any ‘‘covered individual or entity,’’ i.e., 
any individual or entity, including a 
foreign government entity, a multilat-
eral institution or international orga-
nization, or a U.S. or foreign non-gov-
ernmental entity: 

(a)(1) That is receiving or providing 
covered assistance as a party to a 
grant, loan, guarantee, cooperative 
agreement, contract, or other direct 
agreement with an agency of the 
United States (a ‘‘first-tier’’ recipient); 
or 

(2) That is receiving covered assist-
ance 

(A) Beyond the first tier if specifi-
cally designated to receive such assist-
ance by a U.S. government agency; or 

(B) In the form of a scholarship, fel-
lowship, or participant training, except 
certain recipients funded through a 
multilateral institution or inter-
national organization, as provided in 
§ 140.7(c); and 

(b)(1) That is located in or providing 
covered assistance within a covered 
country or within any other country, 
or portion thereof, that the Secretary 
of State or the Secretary’s designee 
may at any time determine should be 
treated, in order to fulfill the purpose 
of this part, as if it were a covered 
country; or 

(2) As to which the agency providing 
assistance or any other interested 
agency has reasonable grounds to sus-
pect current or past involvement in 
drug trafficking or conviction of a nar-
cotics offense, regardless of whether 
the assistance is provided within a cov-
ered country. 

Examples: (1) Under a $500,000 bilateral 
grant agreement with the Agency for Inter-
national Development providing covered as-
sistance, Ministry Y of Government A, the 
government of a covered country, enters into 

VerDate Sep<11>2014 15:29 Jun 21, 2017 Jkt 241006 PO 00000 Frm 00653 Fmt 8010 Sfmt 8010 Y:\SGML\241079.XXX 241079rm
aj

et
te

 o
n 

D
S

K
B

C
K

N
H

B
2P

R
O

D
 w

ith
 C

F
R



644 

22 CFR Ch. I (4–1–17 Edition) § 140.5 

a $150,000 contract with Corporation X. Min-
istry Y is a covered entity. However, Cor-
poration X is not a covered entity because 
the contract is not a direct contract with an 
agency of the United States. 

(2) Under a $1,000,000 grant from the De-
partment of State providing covered assist-
ance, Corporation B makes a $120,000 
subgrant to University Y for the training of 
12 individuals. If Corporation B is located in 
or providing assistance within a covered 
country, it is a covered entity and the 12 in-
dividuals receiving participant training are 
covered individuals. University Y is not a 
covered entity. 

(3) University C, which is not located in a 
covered country, receives a $1 million re-
gional assistance research project grant from 
the Agency for International development, 
$80,000 of which is provided for research in 
covered countries. University C is not a cov-
ered entity. (However, if $100,000 or more 
were provided for research in a covered coun-
try or countries, or if University C were lo-
cated in a covered country, then University 
C would be a covered entity.) 

Subpart C—Enforcement 
§ 140.5 Overview. 

This subpart sets forth the enforce-
ment procedures applicable pursuant to 
§ 140.4 to the various types of covered 
individuals and entities with respect to 
covered assistance. Section 140.6 estab-
lishes the procedures applicable to for-
eign government entities, including 
any such entity that is covered by the 
definition of a ‘‘foreign state’’ set forth 
in the Foreign Sovereign Immunities 
Act, 28 U.S.C. Sec. 1603(a). Section 140.7 
establishes the procedures applicable 
to multilateral institutions and inter-
national organizations. Section 140.8 
establishes the procedures applicable 
to recipients of scholarships and fel-
lowships and participant trainees. Sec-
tion 140.9 establishes the procedures 
applicable to non-governmental enti-
ties. Section 140.10 sets forth additional 
procedures applicable to intermediate 
credit institutions. Sections 140.11 
through 140.14 contain general provi-
sions related to the enforcement proc-
ess. 

§ 140.6 Foreign government entities. 
(a) Determination Procedures. (1) The 

Country Narcotics Coordinator shall be 
responsible for establishing a system 
for reviewing available information re-
garding narcotics offense convictions 

and drug trafficking of proposed assist-
ance recipients under this section and, 
except under the circumstances de-
scribed in § 140.6(a)(6), determining 
whether a proposed recipient is to be 
denied such assistance or other meas-
ures are to be taken as a result of the 
application of FAA Section 487. 

(2) Prior to providing covered assist-
ance to or through a proposed recipi-
ent, the agency providing the assist-
ance shall provide the Country Nar-
cotics Coordinator in the country in 
which the proposed recipient is located 
or, as appropriate, where assistance is 
to be provided, the information speci-
fied in § 140.6(a)(3) in order that the 
Country Narcotics Coordinator may 
carry out his or her responsibilities 
under this part. 

(3) In each case, the agency proposing 
the assistance shall provide to the 
Country Narcotics Coordinator the 
name of each key individual within the 
recipient entity who may be expected 
to control or benefit from assistance as 
well as other relevant identifying in-
formation (e.g., address, date of birth) 
that is readily available. If a question 
arises concerning who should be in-
cluded within the group of key individ-
uals of an entity, the agency providing 
the assistance shall consult with the 
Country Narcotics Coordinator, and 
the decision shall be made by the Coun-
try Narcotics Coordinator. If the agen-
cy proposing the assistance disagrees 
with the Country Narcotics Coordina-
tor’s decision regarding who should be 
included within the group of key indi-
viduals, the agency may request that 
the decision be reviewed by the Assist-
ant Secretary of State for Inter-
national Narcotics and Law Enforce-
ment Affairs in consultation with 
other appropriate bureaus and agen-
cies. Any such review undertaken by 
the Assistant Secretary of State for 
International Narcotics and Law En-
forcement Affairs shall be completed 
expeditiously. 

(4) Within fourteen calendar days 
after receiving the name of a proposed 
recipient and other relevant informa-
tion, the Country Narcotics Coordi-
nator shall determine whether any 
available information may warrant 
withholding assistance or taking other 
measures under this part, based on the 
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criteria set forth in § 140.6(b). If, during 
that period, the Country Narcotics Co-
ordinator determines that available in-
formation does not so indicate, he or 
she shall notify the proposing agency 
that the assistance may be provided to 
the proposed recipient. 

(5) If, during the initial fourteen-day 
period, the Country Narcotics Coordi-
nator determines that information ex-
ists that may warrant withholding as-
sistance or taking other measures 
under this part, then the Country Nar-
cotics Coordinator shall have another 
fourteen calendar days to make a final 
determination whether the assistance 
shall be provided or withheld or such 
other measures taken. 

(6) A decision to withhold assistance 
or to take other measures based on in-
formation or allegations that a key in-
dividual who is a senior government of-
ficial of the host nation has been con-
victed of a narcotics offense or has 
been engaged in drug trafficking shall 
be made by the Assistant Secretary of 
State for International Narcotics and 
Law Enforcement Affairs, or by a high-
er ranking official of the Department 
of State, in consultation with other ap-
propriate bureaus and agencies. For 
the purpose of this part, ‘‘senior gov-
ernment official’’ includes host nation 
officials at or above the vice minister 
level, heads of host nation law enforce-
ment agencies, and general or flag offi-
cers of the host nation armed forces. 

(b) Criteria to be Applied. (1) A deci-
sion to withhold assistance or take 
other measures shall be based on 
knowledge or reason to believe that the 
proposed recipient, within the past ten 
years, has: 

(i) Been convicted of a narcotics of-
fense as defined in this part; or 

(ii) Been engaged in drug trafficking, 
regardless of whether there has been a 
conviction. 

(2) Factors that may support a deci-
sion to withhold assistance or take 
other measures based on reason to be-
lieve that the proposed recipient has 
been engaged in drug trafficking ac-
tivities within the past ten years when 
there has been no conviction of such an 
offense may include, but are not lim-
ited to, the following: 

(i) Admission of participation in such 
activities; 

(ii) A long record of arrests for drug 
trafficking activities with an unex-
plained failure to prosecute by the 
local government; 

(iii) Adequate reliable information 
indicating involvement in drug traf-
ficking. 

(3) If the Country Narcotics Coordi-
nator knows or has reason to believe 
that a key individual (as described in 
§ 140.6(a)(3)) within a proposed recipient 
entity has been convicted of a nar-
cotics offense or has been engaged in 
drug trafficking under the terms of 
this part, the Country Narcotics Coor-
dinator must then decide whether 
withholding assistance from the entity 
or taking other measures to structure 
the provision of assistance to meet the 
requirements of section 487 is war-
ranted. This decision shall be made in 
consultation with the agency proposing 
the assistance and other appropriate 
bureaus and agencies. In making this 
determination, the Country Narcotics 
Coordinator shall take into account: 

(i) The extent to which such indi-
vidual would have control over assist-
ance received; 

(ii) The extent to which such indi-
vidual could benefit personally from 
the assistance; 

(iii) Whether such individual has 
acted alone or in collaboration with 
others associated with the entity; 

(iv) The degree to which financial or 
other resources of the entity itself 
have been used to support drug traf-
ficking; and 

(v) Whether the provision of assist-
ance to the entity can be structured in 
such a way as to exclude from the ef-
fective control or benefit of the assist-
ance any key individuals with respect 
to whom a negative determination has 
been made. 

(c) Violations Identified Subsequent to 
Obligation. The foregoing procedures 
provide for a determination before 
funds are obligated. If, however, subse-
quent to an obligation of funds an as-
sistance recipient or a key individual 
of such recipient is found to have been 
convicted of a narcotics offense or to 
have been engaged in drug trafficking 
(e.g., the head of a recipient entity 
changes during the course of an activ-
ity and the new head is found to have 
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been engaged in drug trafficking), ap-
propriate action should be taken, in-
cluding, if necessary, termination of 
the assistance. Agreements shall be 
written to permit termination of as-
sistance in such circumstances. 

§ 140.7 Multilateral institutions and 
international organizations. 

Assistance provided to or through 
multilateral institutions or inter-
national organizations is subject to 
this part as follows: 

(a) Where the government agency 
providing assistance has reasonable 
grounds to suspect that a recipient 
multilateral institution or inter-
national organization may be or may 
have been involved in drug trafficking, 
the provisions of § 140.6 shall apply. 

(b) Where the government agency 
providing assistance designates the re-
cipient of assistance from the multilat-
eral institution or international orga-
nization and the designated recipient is 
a covered individual or entity, the pro-
visions of this part shall apply as if the 
assistance were provided directly to 
the designated recipient. 

(c) Where the government agency 
providing assistance does not designate 
the recipient of assistance from the 
multilateral institution or inter-
national organization, this part do not 
apply, other than as provided in para-
graph (a) of this section, except that 
the agency’s agreement with the multi-
lateral institution or international or-
ganization shall stipulate that such en-
tity is to make reasonable efforts, as 
necessary, to ensure that the assist-
ance is not diverted in support of drug 
trafficking. 

Example: The State Department provides 
$600,000 to the United Nations for the United 
Nations Drug Control Program, specifically 
designating that Government D of a covered 
country receive $150,000 and Corporation E 
receive $60,000 for training programs in a 
covered country. Individuals who will re-
ceive training are not specifically designated 
by the State Department. The United Na-
tions is a covered entity based on § 140.4(a)(1); 
Government D is a covered entity based on 
§§ 140.4(b) and 140.7(b); Corporation E is not a 
covered entity under §§ 140.4(b) and 140.7(b) 
because it has been designated to receive less 
than $100,000 in assistance (§ 140.3(c)(2)). Par-
ticipant trainees are not covered individuals 
because they fall under the exception con-
tained in § 140.7(c) (see also § 140.4(a)(2)). 

§ 140.8 Recipients of scholarships, fel-
lowships, and participant training. 

(a) Procedures. Individuals who are lo-
cated in a covered country and who are 
proposed recipients of scholarships, fel-
lowships, or participant training, ex-
cept those falling under the exception 
contained in § 140.7(c), are subject to 
the review procedures, criteria, and 
procedures concerning violations iden-
tified subsequent to obligation of funds 
set forth in § 140.6. Such review of re-
cipient individuals is in addition to the 
provisions applicable to the recipient 
entity providing the assistance. 

(b) Certifications. Individuals who are 
located in a covered country and who 
are proposed recipients of scholarships, 
fellowships, or participant training 
shall also be required to certify prior 
to approval that, within the last ten 
years, they have not been convicted of 
a narcotics offense, have not been en-
gaged in drug trafficking, and have not 
knowingly assisted, abetted, conspired, 
or colluded with others in drug traf-
ficking. False certification may sub-
ject the assistance recipient to U.S. 
criminal prosecution under 18 U.S.C. 
Sec. 1001 and to withdrawal of assist-
ance under this part. 

§ 140.9 Other non-governmental enti-
ties and individuals. 

(a) Procedures. Section 140.9 applies to 
private voluntary agencies, edu-
cational institutions, for-profit firms, 
other non-governmental entities and 
private individuals. A non-govern-
mental entity that is not organized 
under the laws of the United States 
shall be subject to the review proce-
dures and criteria set forth in § 140.6(a) 
and (b). A non-governmental entity 
that is organized under the laws of the 
United States shall not be subject to 
such review procedures and criteria. 
However, an agency providing assist-
ance shall follow such review proce-
dures and criteria, as modified by sec-
tion § 140.14, if the agency has reason-
able grounds to suspect that a proposed 
U.S. non-governmental entity or a key 
individual of such entity may be or 
may have been involved in drug traf-
ficking or may have been convicted of 
a narcotics offense. Procedures set 
forth in § 140.6(c) concerning violations 
identified subsequent to obligation 

VerDate Sep<11>2014 15:29 Jun 21, 2017 Jkt 241006 PO 00000 Frm 00656 Fmt 8010 Sfmt 8010 Y:\SGML\241079.XXX 241079rm
aj

et
te

 o
n 

D
S

K
B

C
K

N
H

B
2P

R
O

D
 w

ith
 C

F
R



647 

Department of State § 140.13 

shall apply to both U.S. and foreign 
non-governmental entities. 

Examples: (1) A $100,000 grant to a covered 
U.S. university for participant training 
would not be subject to the review proce-
dures and criteria in § 140.6(a) and (b). How-
ever, a proposed participant would be subject 
to the review procedures and criteria in 
§ 140.6(a) and (b) as part of the agency’s ap-
proval process. 

(2) A $100,000 grant to a covered foreign pri-
vate voluntary agency for participant train-
ing would be subject to the review proce-
dures and criteria in § 140.6(a) and (b). In ad-
dition, each proposed participant would be 
subject to the review procedures and criteria 
in § 140.6(a) and (b) as part of the agency’s ap-
proval process. 

(b) Refunds. A clause shall be in-
cluded in grants, contracts, and other 
agreements with both U.S. and foreign 
non-governmental entities requiring 
that assistance provided to or through 
such an entity that is subsequently 
found to have been engaged in drug 
trafficking, as defined in this part, 
shall be subject to refund or recall. 

(c) Certifications. Prior to approval of 
covered assistance, key individuals (as 
described in § 140.6(a)(3)) in both U.S. 
and foreign non-governmental entities 
shall be required to certify that, within 
the last ten years, they have not been 
convicted of a narcotics offense, have 
not been engaged in drug trafficking 
and have not knowingly assisted, abet-
ted, conspired, or colluded with others 
in drug trafficking. False certification 
may subject the signatory to U.S. 
criminal prosecution under 18 U.S.C. 
Sec. 1001. 

§ 140.10 Intermediate credit institu-
tions. 

(a) Treatment as non-governmental en-
tity or as a foreign government entity. In-
termediate credit institutions (‘‘ICIs’’) 
shall be subject to either the proce-
dures applicable to foreign government 
entities or those applicable to non-gov-
ernmental entities, depending on the 
nature of the specific entity. The As-
sistant Secretary of State for Inter-
national Narcotics and Law Enforce-
ment Affairs or the Assistant Sec-
retary’s designee, in consultation with 
the agency proposing the assistance 
and other appropriate bureaus and 
agencies, shall determine (consistent 
with the definition of ‘‘foreign state’’ 

set forth in the Foreign Sovereign Im-
munities Act, 28 U.S.C. 1603(a) and 
made applicable by § 140.5) whether the 
ICI will be treated as a non-govern-
mental entity or a foreign government 
entity. 

(b) Refunds. In addition to measures 
required as a consequence of an ICI’s 
treatment as a non-governmental enti-
ty or a foreign government entity, a 
clause shall be included in agreements 
with all ICIs requiring that any loan 
greater than $1,000 provided by the ICI 
to an individual or entity subsequently 
found to have been convicted of a nar-
cotics offense or engaged in drug traf-
ficking, as defined in this part, shall be 
subject to refund or recall. 

§ 140.11 Minimum enforcement proce-
dures. 

Sections 140.6 through 140.10 rep-
resent the minimum procedures that 
each agency providing assistance must 
apply in order to implement FAA Sec-
tion 487. Under individual cir-
cumstances, however, additional meas-
ures may be appropriate. In those 
cases, agencies providing assistance are 
encouraged to take additional steps, as 
necessary, to ensure that the statutory 
restrictions are enforced. 

§ 140.12 Interagency review proce-
dures. 

If the agency proposing the assist-
ance disagrees with a determination by 
the Country Narcotics Coordinator to 
withhold assistance or take other 
measures, the agency may request that 
the determination be reviewed by the 
Assistant Secretary of State for Inter-
national Narcotics and Law Enforce-
ment Affairs in coordination with 
other appropriate bureaus and agen-
cies. Unless otherwise determined by 
the Assistant Secretary of State for 
International Narcotics and Law En-
forcement Affairs, the assistance shall 
continue to be withheld pending resolu-
tion of the review. 

§ 140.13 Notification to foreign entities 
and individuals. 

(a) Unless otherwise determined 
under § 140.13(b), if a determination has 
been made that assistance to a foreign 
entity or individual is to be withheld, 
suspended, or terminated under this 
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part, the agency administering such as-
sistance shall so inform the affected 
entity or individual. Except as the 
agency administering such assistance, 
the Country Narcotics Coordinator, 
and the agency or agencies that are the 
source of information that formed the 
basis for withholding, suspending, or 
terminating assistance may otherwise 
agree, the entity or individual shall be 
notified solely of the statutory basis 
for withholding, suspending, or termi-
nating assistance. 

(b) Before such notification, the 
Country Narcotics Coordinator shall be 
responsible for ascertaining, in coordi-
nation with the investigating agency, 
that notification would not interfere 
with an on-going criminal investiga-
tion. If the investigating agency be-
lieves that there is a significant risk of 
such interference, the Country Nar-
cotics Coordinator, in coordination 
with the investigating agency, shall de-
termine the means of compliance with 
this statute that best minimizes such 
risk. 

§ 140.14 Special procedures for U.S. en-
tities and individuals. 

(a) If the Country Narcotics Coordi-
nator makes a preliminary decision 

that evidence exists to justify with-
holding, suspending, or terminating as-
sistance to a U.S. entity, U.S. citizen, 
or permanent U.S. resident, the matter 
shall be referred immediately to the 
Assistant Secretary of State for Inter-
national Narcotics and Law Enforce-
ment Affairs for appropriate action, to 
be taken in consultation with the agen-
cy proposing the assistance and the 
agency or agencies that provided infor-
mation reviewed or relied upon in mak-
ing the preliminary decision. 

(b) If a determination is made that 
assistance is to be withheld, suspended, 
or terminated under this part, the As-
sistant Secretary of State for Inter-
national Narcotics and Law Enforce-
ment Affairs, or the Assistant Sec-
retary’s designee, shall notify the af-
fected U.S. entity, U.S. citizen, or per-
manent U.S. resident and provide such 
entity or individual with an oppor-
tunity to respond before action is 
taken. In no event, shall this part be 
interpreted to create a right to classi-
fied information or law enforcement 
investigatory information by such en-
tity or individual. 
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