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complaints must be filed within 180 
days of the alleged act of discrimina-
tion. The Board may extend this time 
period for good cause. 

(e) If the Board receives a complaint 
over which it does not have jurisdic-
tion, it shall promptly notify the com-
plainant and shall make reasonable ef-
forts to refer the complaint to the ap-
propriate government entity. 

(f) The Board shall notify the Archi-
tectural and Transportation Barriers 
Compliance Board upon receipt of any 
complaint alleging that a building or 
facility that is subject to the Architec-
tural Barriers Act of 1968, as amended 
(42 U.S.C. 4151–4157), or section 502 of 
the Rehabilitation Act of 1973, as 
amended (29 U.S.C. 792), is not readily 
accessible to and usable by handi-
capped persons. 

(g) Within 180 days of the receipt of a 
complete complaint for which it has ju-
risdiction, the Board shall notify the 
complainant of the results of the inves-
tigation in a letter containing— 

(1) Findings of fact and conclusions 
of law; 

(2) A description of a remedy for each 
violation found; and 

(3) A notice of the right to appeal. 
(h) Appeals of the findings of fact and 

conclusions of law or remedies must be 

filed by the complainant within 90 days 
of receipt from the Board of the letter 
required by § 530.170(g). The Board may 
extend this time for good cause. 

(i) Timely appeals shall be accepted 
and processed by the head of the Board. 

(j) The head of the Board shall notify 
the complainant of the results of the 
appeal within 60 days of the receipt of 
the request. If the head of the Board 
determines that additional information 
is needed from the complainant, he or 
she shall have 60 days from the date of 
receipt of the additional information 
to make his or her determination on 
the appeal. 

(k) The time limits cited in para-
graphs (g) and (j) of this section may be 
extended with the permission of the 
Assistant Attorney General. 

(l) The Board may delegate its au-
thority for conducting complaint in-
vestigations to other Federal agencies, 
except that the authority for making 
the final determination may not be 
delegated to another agency. 

[51 FR 22890, 22896, June 23, 1986, as amended 
at 51 FR 22890, June 23, 1986] 

§§ 530.171–530.999 [Reserved] 

PARTS 531–599 [RESERVED] 
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CHAPTER VII—OVERSEAS PRIVATE INVESTMENT 
CORPORATION 

SUBCHAPTER A—ADMINISTRATIVE PROVISIONS 

Part Page 
700–704 [Reserved] 
705 Employee ethical conduct standards and financial 

disclosure regulations .......................................... 207 
706 Information disclosure under the freedom of infor-

mation act ............................................................ 207 
707 Access to and safeguarding of personal information 

in records of the overseas private investment 
corporation ........................................................... 217 

708 Sunshine regulations .............................................. 224 
709 Foreign Corrupt Practices Act of 1977 ..................... 228 
710 Administrative enforcement procedures of post- 

employment restrictions ...................................... 230 
711 Enforcement of nondiscrimination on the basis of 

handicap in programs or activities conducted by 
the Overseas Private Investment Corporation ..... 232 

712 New restrictions on lobbying .................................. 238 
713 Production of nonpublic records and testimony of 

OPIC employees in legal proceedings ................... 250 
714–799 [Reserved] 
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SUBCHAPTER A—ADMINISTRATIVE PROVISIONS 

PARTS 700–704 [RESERVED] 

PART 705—EMPLOYEE ETHICAL 
CONDUCT STANDARDS AND FI-
NANCIAL DISCLOSURE REGULA-
TIONS 

AUTHORITY: 5 U.S.C. 7301. 

§ 705.101 Cross-reference to employee 
ethical conduct standards and fi-
nancial disclosure regulations. 

Employees of the Overseas Private 
Investment Corporation (OPIC) should 
refer to the executive branch-wide 
Standards of Ethical Conduct at 5 CFR 
part 2635, the OPIC regulation at 5 CFR 
4301.101 which supplements the execu-
tive branch-wide standards, and the ex-
ecutive branch-wide financial disclo-
sure regulation at 5 CFR part 2634. 

[58 FR 33320, June 17, 1993] 

PART 706—INFORMATION DISCLO-
SURE UNDER THE FREEDOM OF 
INFORMATION ACT 

Subpart A—General 

Sec. 
706.1 Description. 
706.2 Policy. 
706.3 Scope. 
706.4 Preservation and transfer of records. 
706.5 Other rights and services. 

Subpart B—Obtaining OPIC Records 

706.10 Publically available records. 
706.11 Requesting records. 

Subpart C—Fees for Requests 

706.20 Types of fees. 
706.21 Requester categories. 
706.22 Fees charged. 
706.23 Advance payments. 
706.24 Requirements for waiver or reduction 

of fees. 

Subpart D—Processing of Requests 

706.30 Timing of responses to requests. 
706.31 Responses to requests. 
706.32 Confidential commercial information. 
706.33 Administrative appeals. 

AUTHORITY: 5 U.S.C. 552. 

SOURCE: 79 FR 8608, Feb. 13, 2014, unless 
otherwise noted. 

Subpart A—General 

§ 706.1 Description. 

This part contains the rules that the 
Overseas Private Investment Corpora-
tion (‘‘OPIC’’) follows in processing re-
quests for records under the Freedom 
of Information Act (‘‘FOIA’’), 5 U.S.C. 
552 as amended. These rules should be 
read together with the FOIA and the 
Uniform Freedom of Information Fee 
Schedule and Guidelines published by 
the Office of Management and Budget 
at 52 FR 10012 (Mar. 27, 1987) (‘‘OMB 
Guidelines’’). 

§ 706.2 Policy. 

It is OPIC’s policy to make its 
records available to the public to the 
greatest extent possible, in keeping 
with the spirit of the FOIA. This policy 
includes providing reasonably seg-
regable information from records that 
also contain information that may be 
withheld under the FOIA. However, im-
plementation of this policy also re-
flects OPIC’s view that the soundness 
and viability of many of its programs 
depend in large measure upon full and 
reliable commercial, financial, tech-
nical and business information re-
ceived from applicants for OPIC assist-
ance and that the willingness of those 
applicants to provide such information 
depends on OPIC’s ability to hold it in 
confidence. Consequently, except as 
provided by law and in this part, infor-
mation provided to OPIC in confidence 
will not be disclosed without the sub-
mitter’s consent. 

§ 706.3 Scope. 

This part applies to all agency 
records in OPIC’s possession and con-
trol. This part does not compel OPIC to 
create records or to ask outside parties 
to provide documents in order to sat-
isfy a FOIA request. OPIC may, how-
ever, in its discretion and in consulta-
tion with a FOIA requester, create a 
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new record as a partial or complete re-
sponse to a FOIA request. In respond-
ing to requests for information, OPIC 
will consider only those records within 
its possession and control as of the 
date of OPIC’s search. 

§ 706.4 Preservation and transfer of 
records. 

(a) Preservation of records. OPIC pre-
serves all correspondence pertaining to 
the requests that it receives under this 
part, as well as copies of all requested 
records, until disposition or destruc-
tion is authorized pursuant to title 44 
of the United States Code or the Gen-
eral Records Schedule 14 of the Na-
tional Archives and Records Adminis-
tration. Records that are identified as 
responsive to a request will not be dis-
posed of or destroyed while they are 
the subject of a pending request, ap-
peal, or lawsuit under the FOIA. 

(b) Transfer of records to the National 
Archives. Under the Records Disposal 
Act, 44 U.S.C. Chapter 33, OPIC is re-
quired to transfer legal custody and 
control of records with permanent his-
torical value to the National Archives. 
OPIC’s Finance Project and Insurance 
Contract Case files generally do not 
qualify as records with permanent his-
torical value. OPIC will not transfer 
these files except when the National 
Archives determines that an individual 
project or case is especially significant 
or unique. If the National Archives re-
ceives a FOIA request for records that 
have been transferred it will respond to 
the request in accordance with its own 
FOIA regulations. 

§ 706.5 Other rights and services. 
Nothing in this subpart shall be con-

strued to entitle any person, as of 
right, to any service or to the disclo-
sure of any record to which such person 
is not entitled under the FOIA. 

Subpart B—Obtaining OPIC 
Records 

§ 706.10 Publically available records. 
Many OPIC records are readily avail-

able to the public by electronic access, 
including annual reports and financial 
statements, program handbooks, press 
releases, application forms, claims in-
formation, and annual FOIA reports. 

Records required to be proactively pub-
lished under the FOIA are also online. 
Persons seeking information are en-
couraged to visit OPIC’s Internet site 
at: www.opic.gov to see what informa-
tion is already available before submit-
ting a request. 

§ 706.11 Requesting records. 

(a) General information. (1) How to sub-
mit. To make a request for records not 
covered under Section 706.10, a re-
quester must submit a written request 
to OPIC’s FOIA Office either by mail to 
Overseas Private Investment Corpora-
tion, 1100 New York Avenue NW., Wash-
ington, DC 20527 or electronic mail to 
FOIA@opic.gov. The envelope or subject 
line should read ‘‘Freedom of Informa-
tion Request’’ to ensure proper rout-
ing. The request is considered received 
by OPIC upon actual receipt by OPIC’s 
FOIA Office. 

(2) Records about oneself. A requester 
who is making a request for records 
about himself or herself must verify his 
or her identity by providing a nota-
rized statement or a statement under 
28 U.S.C. 1746, a law that permits state-
ments to be made under penalty of per-
jury as a substitute for notarization, 
stating that the requester is the person 
he or she claims to be. 

(3) Records about a third party. Where 
a request for records pertains to a third 
party, a requester may receive greater 
access by submitting a notarized au-
thorization signed by that individual, a 
declaration by that individual made in 
compliance with the requirements set 
forth in 28 U.S.C. 1746 authorizing dis-
closure of the records to the requester, 
proof of guardianship, or proof that the 
individual is deceased (e.g., a copy of a 
death certificate or an obituary). OPIC 
may require a requester to supply addi-
tional information if necessary in order 
to verify that a particular individual 
has consented to disclosure. 

(b) Description of records sought. Re-
questers must describe the records 
sought in sufficient detail to enable 
OPIC personnel to locate them with a 
reasonable amount of effort. To the ex-
tent possible, requesters should include 
specific information that may assist 
OPIC in identifying the requested 
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records, such as the project name, con-
tract number, date or date range, coun-
try, title, name, author, recipient, sub-
ject matter of the record, or reference 
number. In general, requesters should 
include as much detail as possible 
about the specific records or the types 
of records sought. If a requester fails to 
reasonably describe the records sought, 
OPIC will inform the requester what 
additional information is needed or 
why the request is deficient. Any time 
you spend clarifying your request in re-
sponse to OPIC’s inquiry is excluded 
from the 20 working-day period (or any 
extension of this period) that OPIC has 
to respond to your request. Requesters 
who are attempting to reformulate or 
modify such a request may discuss 
their request with a FOIA Officer or a 
FOIA Public Liaison. When a requester 
fails to provide sufficient detail after 
having been asked to clarify a request 
OPIC shall notify the requester that 
the request has not been properly made 
and that no further action will be 
taken. 

(c) Format. You may state the format 
(paper copies, electronic scans, etc.) in 
which you would like OPIC to provide 
the requested records. If you do not 
state a preference, you will receive any 
released records in the format most 
convenient to OPIC. 

(d) Requester information. You must 
include your name, mailing address, 
and telephone number. You may also 
provide your electronic mail address, 
which will allow OPIC to contact you 
quickly to discuss your request and re-
spond to your request electronically. 

(e) Fees. You must state your willing-
ness to pay fees under these regula-
tions or, alternately, your willingness 
to pay up to a specified limit. If you be-
lieve that you qualify for a partial or 
total fee waiver under § 706.24 you 
should request a waiver and provide 
justification as required by § 706.24. If 
your request does not contain a state-
ment of your willingness to pay fees or 
a request for a fee waiver, OPIC will 
consider your request an agreement to 
pay up to $25.00 in fees. 

Subpart C—Fees for Requests 

§ 706.20 Types of fees. 

(a) Direct costs are those expenses 
that an agency expends in searching 
for and duplicating (and, in the case of 
commercial-use requests, reviewing) 
records in order to respond to a FOIA 
request. For example, direct costs in-
clude the salary of the employee per-
forming the work (i.e., the basic rate of 
pay for the employee, plus 16 percent of 
that rate to cover benefits) and the 
cost of operating computers and other 
electronic equipment. OPIC shall en-
sure that searches, review, and duplica-
tion are conducted in the most effi-
cient and the least expensive manner. 
Direct costs do not include overhead 
expenses such as the costs of space, and 
of heating or lighting a facility. 

(b) Duplication is reproducing a copy 
of a record or of the information con-
tained in it, necessary to respond to a 
FOIA request. Copies can take the form 
of paper, audiovisual materials, or 
electronic records, among others. 

(c) Review is the examination of a 
record located in response to a request 
in order to determine whether any por-
tion of it is exempt from disclosure. 
Review time includes processing any 
record for disclosure, such as doing all 
that is necessary to prepare the record 
for disclosure, including the process of 
redacting the record and marking the 
appropriate exemptions. Review costs 
are properly charged even if a record 
ultimately is not disclosed. Review 
time also includes time spent both ob-
taining and considering any formal ob-
jection to disclosure made by a con-
fidential commercial information sub-
mitter under § 706.32(c), but it does not 
include time spent resolving general 
legal or policy issues regarding the ap-
plication of exemptions. 

(d) Search is the process of looking 
for and retrieving records or informa-
tion responsive to a request. Search 
time includes page-by-page or line-by- 
line identification of information with-
in records; and the reasonable efforts 
expended to locate and retrieve infor-
mation from electronic records. Search 
costs are properly charged even if no 
records are located. 
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§ 706.21 Requester categories. 
Requester category means one of five 

categories that agencies place request-
ers in for the purpose of determining 
whether a requester will be charged 
fees for search, review and duplication. 
This is separate from a fee waiver, 
which waives any fees charged. Fee 
waivers are covered in § 706.24. 

(a) A Commercial Use request is a re-
quest that asks for information for a 
use or a purpose that furthers a com-
mercial, trade, or profit interest, which 
can include furthering those interests 
through litigation. 

(b) An Educational Use request is one 
made on behalf of an educational insti-
tution, defined as any school that oper-
ates a program of scholarly research. A 
requester in this category must show 
that the request is authorized by, and 
is made under the auspices of, a quali-
fying institution and that the records 
are not sought for a commercial use, 
but rather are sought to further schol-
arly research. Records requested for 
the intention of fulfilling credit re-
quirements are not considered to be 
sought for an educational institution’s 
use. 

(c) A Noncommercial Scientific Insti-
tution Use request is a request made on 
behalf of a noncommercial scientific 
institution, defined as an institution 
that is not operated on a ‘‘commercial’’ 
basis, as defined in paragraph (a) of 
this section, and that is operated solely 
for the purpose of conducting scientific 
research, the results of which are not 
intended to promote any particular 
product or industry. A requester in this 
category must show that the request is 
authorized by and is made under the 
auspices of a qualifying institution and 
that the records are sought to further 
scientific research and not for a com-
mercial use. 

(d) A News Media Request is a re-
quest made by a representative of the 
news media in that capacity. A rep-
resentative of the news media is de-
fined as any person or entity that ac-
tively gathers information of potential 
interest to a segment of the public, 
uses its editorial skills to turn the raw 
materials into a distinct work, and dis-
tributes that work to an audience. The 
term ‘‘news’’ means information that 
is about current events or that would 

be of current interest to the public. Ex-
amples of news media entities include 
television or radio stations that broad-
cast news to the public at large and 
publishers of periodicals that dissemi-
nate news and make their products 
available through a variety of means to 
the general public. A request for 
records that supports the news-dis-
semination function of the requester 
shall not be considered to be for a com-
mercial use. ‘‘Freelance’’ journalists 
who demonstrate a solid basis for ex-
pecting publication through a news 
media entity shall be considered as 
working for that entity. A publishing 
contract would provide the clearest 
evidence that publication is expected; 
however, OPIC shall also consider a re-
quester’s past publication record in 
making this determination. OPIC’s de-
cision to grant a requester media sta-
tus will be made on a case-by-case 
basis based upon the requester’s in-
tended use. 

(e) All Other Requesters is any re-
quest made for a use not covered by 
paragraphs (a) through (d) of this sec-
tion. 

§ 706.22 Fees charged. 

(a) In responding to FOIA requests, 
OPIC will charge the following fees un-
less a waiver or reduction of fees has 
been granted under § 706.24. 

(1) Search. (i) Search fees shall be 
charged for all requests subject to the 
restrictions of paragraph (b) of this 
section. 

(ii) For each hour spent by personnel 
searching for requested records, includ-
ing electronic searches that do not re-
quire new programming, the fees will 
be as follows: Professional—$41.50; and 
administrative—$33.50. 

(iii) Requesters will be charged the 
direct costs associated with conducting 
any search that requires the creation 
of a new program to locate the re-
quested records. 

(iv) For requests that require the re-
trieval of records stored at a Federal 
records center operated by the Na-
tional Archives and Records Adminis-
tration (NARA), additional costs shall 
be charged in accordance with the 
Transactional Billing Rate Schedule 
established by NARA. 
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(2) Duplication. Duplication fees will 
be charged to all requesters, subject to 
the restrictions of paragraph (b) of this 
section. OPIC will honor a requester’s 
preference for receiving a record in a 
particular form or format where it is 
readily reproducible in the form or for-
mat requested. Where photocopies are 
supplied, OPIC will provide one copy 
per request at a cost of $0.15 per page. 
For copies of records produced on 
tapes, disks, or other electronic media, 
OPIC will charge the direct costs of 
producing the copy, including operator 
time. Where paper documents must be 
scanned in order to comply with a re-
quester’s preference to receive the 
records in an electronic format, the re-
quester shall pay the direct costs asso-
ciated with scanning those materials. 
For other forms of duplication OPIC 
will charge the direct costs. 

(3) Review. Review fees will be 
charged to requesters who make com-
mercial-use requests. Review fees will 
be assessed in connection with the ini-
tial review of the record, i.e., the re-
view conducted by OPIC to determine 
whether an exemption applies to a par-
ticular record or portion of a record. 
No charge will be made for review at 
the administrative appeal stage of ex-
emptions applied at the initial review 
stage. However, if the appellate author-
ity determines that a particular ex-
emption no longer applies, any costs 
associated with the re-review of the 
records in order to consider the use of 
other exemptions may be assessed as 
review fees. Review fees will be charged 
at the same rates as those charged for 
a search under paragraph (a)(1)(ii) of 
this section. 

(b) Restrictions on charging fees. (1) No 
search fees will be charged for edu-
cational use requests, noncommercial 
scientific use requests, or news media 
requests as defined in § 706.21. When 
OPIC fails to comply with the time 
limits in which to respond to a request, 
and if no unusual or exceptional cir-
cumstances apply to the processing of 
the request, OPIC may not charge 
search fees, or, in the instances of re-
quests from requesters defined in 
§ 706.21(b) through (d), may not charge 
duplication fees. 

(2) Except for requesters seeking 
records for a commercial use, OPIC 
will provide without charge: 

(i) The first 100 pages of duplication 
(or the cost equivalent for other 
media); and 

(ii) The first two hours of search. 
(3) When the total fee calculated 

under this section is $25.00 or less for 
any request, no fee will be charged. 

(c) Notice of anticipated fees in excess 
of authorization. When OPIC determines 
or estimates that the fees to be as-
sessed in accordance with this section 
will exceed the amount authorized, 
OPIC will notify the requester of the 
actual or estimated amount of the fees, 
including a breakdown of fees for 
search, review, and duplication. Proc-
essing will be halted until the re-
quester commits in writing to pay the 
actual or estimated total fee. This time 
will not count against OPIC’s twenty 
day processing time or any extension 
of that time. Such a commitment must 
be made by the requester in writing, 
must indicate a given dollar amount, 
and must be received by OPIC within 
thirty calendar days from the date of 
notification of the fee estimate. If a 
commitment is not received within 
this period, the request shall be closed. 
A FOIA Officer or FOIA Public Liaison 
is available to assist any requester in 
reformulating a request in an effort to 
reduce fees. 

(d) Charges for other services. Al-
though not required to provide special 
services, if OPIC chooses to do so as a 
matter of administrative discretion, 
the direct costs of providing the service 
will be charged. Examples of such serv-
ices include certifying that records are 
true copies, providing multiple copies 
of the same document, or sending 
records by means other than first class 
mail. 

(e) Charging interest. OPIC may 
charge interest on any unpaid bill 
starting on the thirty-first day fol-
lowing the billing date. Interest 
charges will be assessed at the rate 
provided in 31 U.S.C. 3717 and will ac-
crue from the billing date until pay-
ment is received by OPIC. OPIC will 
follow the provisions of the Debt Col-
lection Act of 1982 (Public Law 97–365, 
96 Stat. 1749), as amended, and its ad-
ministrative procedures, including the 

VerDate Sep<11>2014 13:16 Jun 30, 2017 Jkt 241080 PO 00000 Frm 00221 Fmt 8010 Sfmt 8010 Y:\SGML\241080.XXX 241080nl
ar

oc
he

 o
n 

D
S

K
30

N
T

08
2P

R
O

D
 w

ith
 C

F
R



212 

22 CFR Ch. VII (4–1–17 Edition) § 706.23 

use of consumer reporting agencies, 
collection agencies, and offset. 

(f) Aggregating requests. If OPIC rea-
sonably believes that a requester or a 
group of requesters acting in concert is 
attempting to divide a single request 
into a series of requests for the purpose 
of avoiding fees, OPIC may aggregate 
those requests and charge accordingly. 
OPIC will not aggregate multiple re-
quests that involve unrelated matters. 

(g) Other statutes specifically providing 
for fees. The fee schedule of this section 
does not apply to fees charged under 
any statute that specifically requires 
an agency to set and collect fees for 
particular types of records. In in-
stances where records responsive to a 
request are subject to a statutorily- 
based fee schedule program, OPIC will 
inform the requester of the contact in-
formation for that source. 

(h) Remittances. All payments under 
this part must be in the form of a 
check or a bank draft denominated in 
U.S. currency. Checks should be made 
payable to the order of United States 
Treasury and mailed to the OPIC FOIA 
Office. 

§ 706.23 Advance payments. 
(a) For requests other than those de-

scribed in paragraphs (i)(2) and (i)(3) of 
§ 706.22, OPIC will not require the re-
quester to make an advance payment 
before work is commenced or contin-
ued on a request. Payment owed for 
work already completed (i.e., payment 
before copies are sent to a requester) is 
not an advance payment. 

(b) When OPIC determines or esti-
mates that a total fee to be charged 
under this section will exceed $250.00, it 
may require that the requester make 
an advance payment up to the amount 
of the entire anticipated fee before be-
ginning to process the request. OPIC 
may elect to process the request prior 
to collecting fees when it receives a 
satisfactory assurance of full payment 
from a requester with a history of 
prompt payment. 

(c) Where a requester has previously 
failed to pay a properly charged FOIA 
fee to any agency within thirty cal-
endar days of the billing date, OPIC 
may require that the requester pay the 
full amount due, plus any applicable 
interest on that prior request. OPIC 

may also require that the requester 
make an advance payment of the full 
amount of any anticipated fee before 
OPIC begins to process a new request 
or continues to process a pending re-
quest or any pending appeal. Where 
OPIC has a reasonable basis to believe 
that a requester has misrepresented his 
or her identity in order to avoid paying 
outstanding fees, it may require that 
the requester provide proof of identity. 

(d) In cases in which OPIC requires 
advance payment, OPIC’s response 
time will be tolled and further work 
will not be completed until the re-
quired payment is received. If the re-
quester does not pay the advance pay-
ment within thirty calendar days after 
the date of OPIC’s fee letter, OPIC may 
administratively close the request. 

§ 706.24 Requirements for waiver or 
reduction of fees. 

(a) Records responsive to a request 
shall be furnished without charge or at 
a reduced rate below that established 
under § 706.22, where OPIC determines, 
based on all available information, 
that the requester has demonstrated 
that: 

(1) Disclosure of the requested infor-
mation is in the public interest because 
it is likely to contribute significantly 
to public understanding of the oper-
ations or activities of the government, 
and 

(2) Disclosure of the information is 
not primarily in the commercial inter-
est of the requester. 

(b) In deciding whether disclosure of 
the requested information is in the 
public interest because it is likely to 
contribute significantly to public un-
derstanding of operations or activities 
of the government, OPIC will consider 
the following factors: 

(1) The subject of the request must 
concern identifiable operations or ac-
tivities of the Federal government, 
with a connection that is direct and 
clear, not remote or attenuated. 

(2) The disclosable portions of the re-
quested records must be meaningfully 
informative about government oper-
ations or activities in order to be 
‘‘likely to contribute’’ to an increased 
public understanding of those oper-
ations or activities. The disclosure of 
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information that already is in the pub-
lic domain, in either the same or a sub-
stantially identical form, would not 
contribute to such understanding 
where nothing new would be added to 
the public’s understanding. 

(3) The disclosure must contribute to 
the understanding of a reasonably 
broad audience of persons interested in 
the subject, as opposed to the indi-
vidual understanding of the requester. 
A requester’s expertise in the subject 
area as well as his or her ability and 
intention to effectively convey infor-
mation to the public shall be consid-
ered. It shall ordinarily be presumed 
that a representative of the news 
media satisfies this consideration. 

(4) The public’s understanding of the 
subject in question must be enhanced 
by the disclosure to a significant ex-
tent. However, OPIC shall not make 
value judgments about whether the in-
formation at issue is ‘‘important’’ 
enough to be made public. 

(c) To determine whether disclosure 
of the requested information is pri-
marily in the commercial interest of 
the requester, OPIC will consider the 
following factors: 

(1) OPIC shall identify any commer-
cial interest of the requester, as de-
fined in paragraph (b)(1) of this section, 
that would be furthered by the re-
quested disclosure. Requesters shall be 
given an opportunity to provide ex-
planatory information regarding this 
consideration. 

(2) A waiver or reduction of fees is 
justified where the public interest is 
greater than any identified commercial 
interest in disclosure. 

(d) Where only some of the records to 
be released satisfy the requirements for 
a waiver of fees, a waiver shall be 
granted for those records. 

(e) Requests for a waiver or reduction 
of fees should be made when the re-
quest is first submitted to OPIC and 
should address the criteria referenced 
above. A requester may submit a fee 
waiver request at a later time so long 
as the underlying record request is 
pending or on administrative appeal. 
When a requester who has committed 
to pay fees subsequently asks for a 
waiver of those fees and that waiver is 
denied, the requester will be required 
to pay any costs incurred up to the 

date the fee waiver request was re-
ceived. 

(f) The burden of presenting suffi-
cient evidence or information to jus-
tify the requested fee waiver or reduc-
tion falls on the requester. 

Subpart D—Processing of 
Requests 

§ 706.30 Timing of responses to re-
quests. 

(a) In general. OPIC ordinarily will 
respond to requests within twenty 
business days unless the request in-
volves unusual circumstances as de-
scribed in subparagraph (d) of this sec-
tion. The response time will commence 
on the date that the request is received 
by the FOIA Office, but in any event 
not later than ten working days after 
the request is first received by OPIC. 
Any time tolled under paragraph (c) of 
this section does not count against 
OPIC’s response time. 

(b) Multitrack processing. OPIC has a 
track for requests that are granted ex-
pedited processing, in accordance with 
the standards set forth in paragraph (e) 
of this section. All non-expedited re-
quests are processed on the regular 
track in the order they are received. 

(c) Tolling of response time. OPIC may 
toll its response time once to seek clar-
ification of a request in accordance 
with § 706.11(b) or as needed to resolve 
fee issues in accordance with §§ 706.22(c) 
and 706.23(d). The response time will re-
sume upon OPIC’s receipt of the re-
quester’s clarification or upon resolu-
tion of the fee issue. 

(d) Unusual circumstances. Whenever 
the statutory time limits for proc-
essing cannot be met because of ‘‘un-
usual circumstances’’ as defined in the 
FOIA, and OPIC extends the time lim-
its on that basis, OPIC will notify the 
requester in writing of the unusual cir-
cumstances involved and of the date by 
which processing of the request can be 
expected to be completed. This notice 
will be sent before the expiration of the 
twenty day period to respond. Where 
the extension exceeds ten working 
days, the requester will be provided an 
opportunity to modify the request or 
agree to an alternative time period for 
processing. OPIC will make its des-
ignated FOIA contact and its FOIA 
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Public Liaison available for this pur-
pose. 

(e) Aggregating requests. For the pur-
poses of satisfying unusual cir-
cumstances under the FOIA, OPIC may 
aggregate requests in cases where it 
reasonably appears that multiple re-
quests, submitted either by a requester 
or by a group of requesters acting in 
concert, constitute a single request 
that would otherwise involve unusual 
circumstances. OPIC will not aggregate 
multiple requests that involve unre-
lated matters. 

(f) Expedited processing. (1) Requests 
and appeals will be processed on an ex-
pedited basis whenever it is determined 
that they involve: 

(i) Circumstances in which the lack 
of expedited processing could reason-
ably be expected to pose an imminent 
threat to the life or physical safety of 
an individual; 

(ii) An urgency to inform the public 
about an actual or alleged Federal gov-
ernment activity, if made by a person 
who is primarily engaged in dissemi-
nating information; 

(2) A request for expedited processing 
may be made at any time. 

(3) A requester who seeks expedited 
processing must submit a statement, 
certified to be true and correct, ex-
plaining in detail the basis for making 
the request for expedited processing. 
For example, under paragraph (e)(1)(ii) 
of this section, a requester who is not 
a full-time member of the news media 
must establish that he or she is a per-
son whose primary activity or occupa-
tion is information dissemination. 
Such a requester also must establish a 
particular urgency to inform the public 
about the government activity in-
volved in the request—one that extends 
beyond the public’s right to know 
about government activity generally. 
A requester cannot satisfy the ‘‘ur-
gency to inform’’ requirement solely 
by demonstrating that numerous arti-
cles have been published on a given 
subject. OPIC may waive the formal 
certification requirement at its discre-
tion. 

(4) OPIC shall notify the requester 
within ten calendar days of the receipt 
of a request for expedited processing of 
its decision whether to grant or deny 
expedited processing. If expedited proc-

essing is granted, the request shall be 
given priority, placed in the processing 
track for expedited requests, and shall 
be processed as soon as practicable. If 
OPIC denies expedited processing, any 
appeal of that decision which complies 
with the procedures set forth in § 706.33 
shall be acted on expeditiously. 

§ 706.31 Responses to requests. 

(a) Acknowledgments of requests. If a 
request will take longer than ten days 
to process, OPIC will send the re-
quester an acknowledgment letter that 
assigns the request an individualized 
tracking number. 

(b) Grants of requests. OPIC will notify 
the requester in writing if it makes a 
determination to grant a request in 
full or in part. The notice will inform 
the requester of any fees charged under 
§ 706.22. OPIC will disclose the re-
quested records to the requester 
promptly upon payment of any applica-
ble fees. 

(c) Adverse determinations of requests. 
OPIC will notify the requester in writ-
ing if it makes an adverse determina-
tion denying a request in any respect. 
Adverse determinations, or denials of 
requests, include decisions that: the re-
quested record is exempt, in whole or 
in part; the request does not reason-
ably describe the records sought; the 
information requested is not a record 
subject to the FOIA; the requested 
record does not exist, cannot be lo-
cated, or has been destroyed; or the re-
quested record is not readily reproduc-
ible in the form or format sought by 
the requester. Adverse determinations 
also include denials involving fees or 
fee waiver matters or denials of re-
quests for expedited processing. 

(d) Content of denial letter. The denial 
letter will be signed by the person re-
sponsible for the denial, and will in-
clude: 

(1) The name and title or position of 
the person responsible for the denial; 

(2) A brief statement of the reasons 
for the denial, including any FOIA ex-
emptions applied; 

(3) An estimate of the volume of any 
records or information withheld, for 
example, by providing the number of 
pages or some other reasonable form of 
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estimation. This estimation is not re-
quired if the volume is otherwise indi-
cated by deletions marked on records 
that are disclosed in part, or if pro-
viding an estimate would harm an in-
terest protected by an applicable ex-
emption; 

(4) A brief description of the types of 
information withheld and the reasons 
for doing so. A description and expla-
nation are not required if providing it 
would harm an interest protected by an 
applicable exemption; 

(5) A statement that the denial may 
be appealed under Section 706.33(a) of 
this subpart, and a description of the 
requirements set forth therein; and 

(6) Notice of any fees charged under 
§ 706.22. 

(e) Markings on released documents. 
Where technically feasible, OPIC will 
mark withholdings made on released 
documents at the place where the with-
holding has been made and will include 
the exemption applied. Markings on re-
leased documents must be clearly visi-
ble to the requester. 

(f) Referrals to other government agen-
cies. If you request a record in OPIC’s 
possession that was created or classi-
fied by another Federal agency, OPIC 
will promptly refer your request to 
that agency for direct response to you 
unless OPIC can determine by exam-
ining the record or by informal con-
sultation with the originating agency 
that the record may be released in 
whole or part. OPIC will notify you of 
any such referral. 

§ 706.32 Confidential commercial infor-
mation. 

(a) Definitions. (1) Confidential com-
mercial information means commercial 
or financial information obtained from 
a submitter that may be protected 
from disclosure under Exemption 4 of 
the FOIA. Exemption 4 protects: 

(i) Trade secrets; or 
(ii) Commercial or financial informa-

tion that is privileged or confidential 
where either: Disclosure of the infor-
mation would cause substantial com-
petitive harm to the submitter, or the 
information is voluntarily submitted 
and would not customarily be publicly 
released by the submitter. 

(2) Submitter means any person or en-
tity who provides confidential commer-

cial information to OPIC, directly or 
indirectly. 

(b) Designation of confidential commer-
cial information. All submitters may 
designate, by appropriate markings, 
any portions of their submissions that 
they consider to be protected from dis-
closure under the FOIA. The markings 
may be made at the time of submission 
or at a later time. These markings will 
be considered by OPIC in responding to 
a FOIA request but such markings (or 
the absence of such markings) will not 
be dispositive as to whether the 
marked information is ultimately re-
leased. Unless otherwise requested and 
approved these markings will be con-
sidered no longer applicable ten years 
after submission or five years after the 
close of the associated project, which-
ever is later. 

(c) When notice to submitters is re-
quired. (1) Except as provided in para-
graph (d) of this section, OPIC’s FOIA 
Office will use reasonable efforts to no-
tify a submitter in writing whenever: 

(i) The requested information has 
been designated in good faith by the 
submitter as confidential commercial 
information; or 

(ii) OPIC has reason to believe that 
the requested information may be pro-
tected from disclosure under Exemp-
tion 4. 

(2) This notification will describe the 
nature and scope of the request, advise 
the submitter of its right to submit 
written objections in response to the 
request, and provide a reasonable time 
for response. The notice will either de-
scribe the commercial information re-
quested or include copies of the re-
quested records. In cases involving a 
voluminous number of submitters, no-
tice may be made by posting or pub-
lishing the notice in a place or manner 
reasonably likely to accomplish it. 

(d) Exceptions to submitter notice re-
quirements. The notice requirements of 
this section shall not apply if: 

(1) OPIC determines that the infor-
mation is exempt under the FOIA; 

(2) The information lawfully has been 
published or has been officially made 
available to the public; or 

(3) Disclosure of the information is 
required by a statute other than the 
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FOIA or by a regulation issued in ac-
cordance with the requirements of Ex-
ecutive Order 12600 of June 23, 1987. 

(e) Opportunity to object to disclosure. 
(1) The submitter may, at any time 
prior to the disclosure date described 
in paragraph (c)(2) of this section, sub-
mit to OPIC’s FOIA Office detailed 
written objections to the disclosure of 
the requested information, specifying 
the grounds upon which it contends 
that the information should not be dis-
closed. In setting forth such grounds, 
the submitter should explain the basis 
of its belief that the nondisclosure of 
any item of information requested is 
mandated or permitted by law. In the 
case of information that the submitter 
believes to be exempt from disclosure 
under subsection (b)(4) of the FOIA, the 
submitter shall explain why the infor-
mation is considered a trade secret or 
commercial or financial information 
that is privileged or confidential and 
either: How disclosure of the informa-
tion would cause substantial competi-
tive harm to the submitter, or why the 
information should be considered vol-
untarily submitted and why it is infor-
mation that would not customarily be 
publicly released by the submitter. In-
formation provided by a submitter pur-
suant to this paragraph may itself be 
subject to disclosure under the FOIA. 

(2) A submitter who fails to respond 
within the time period specified in the 
notice shall be considered to have no 
objection to disclosure of the informa-
tion. Information received after the 
date of any disclosure decision will not 
be considered. Any information pro-
vided by a submitter under this sub-
part may itself be subject to disclosure 
under the FOIA. 

(3) The period for providing OPIC 
with objections to disclosure of infor-
mation may be extended by OPIC upon 
receipt of a written request for an ex-
tension from the submitter. Such writ-
ten request shall set forth the date 
upon which any objections are expected 
to be completed and shall provide rea-
sonable justification for the extension. 
In its discretion, OPIC may permit 
more than one extension. 

(f) Analysis of objections. OPIC will 
consider a submitter’s objections and 
specific grounds for nondislosure in de-

ciding whether to disclose the re-
quested information. 

(g) Notice of intent to disclose. If OPIC 
rejects the submitter’s objections, in 
whole or in part, OPIC will promptly 
notify the submitter of its determina-
tion at least five working days prior to 
release of the information. The notifi-
cation will include: 

(1) A statement of the reasons why 
each of the submitter’s disclosure ob-
jections was not sustained; 

(2) A description of the information 
to be disclosed, or a copy thereof; and 

(3) A specified disclosure date, which 
shall be a reasonable time subsequent 
to the notice. 

(h) Notice of FOIA lawsuit. Whenever a 
requester files a FOIA lawsuit seeking 
to compel the disclosure of confidential 
commercial information, OPIC will 
promptly notify the submitter. 

(i) Requester notification. OPIC will 
notify a requester whenever it provides 
the submitter with notice and an op-
portunity to object to disclosure and 
whenever a submitter files a lawsuit to 
prevent the disclosure of the informa-
tion. 

§ 706.33 Administrative appeals. 
(a) Requirements for making an appeal. 

A requester may appeal any adverse de-
terminations denying his or her re-
quest to OPIC’s Vice President and 
General Counsel at FOIA@opic.gov or 
1100 New York Avenue NW., Wash-
ington, DC 20527. Examples of adverse 
determinations are provided in 
§ 706.31(c). The requester must make 
the appeal in writing and it must be 
postmarked, or in the case of elec-
tronic submissions, transmitted, with-
in twenty working days following the 
date on which the requester receives 
OPIC’s denial. Appeals that have not 
been postmarked or transmitted within 
the twenty days will be considered un-
timely and will be administratively 
closed with notice to the requester. 
The appeal letter should include the as-
signed request number. The requester 
should mark both the appeal letter and 
envelope, or subject line of the elec-
tronic transmission, ‘‘Freedom of In-
formation Act Appeal.’’ 

(b) Adjudication of appeals. OPIC’s 
Vice President and General Counsel or 
his/her designee will render a written 
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decision within twenty working days 
after the date of OPIC’s receipt of the 
appeal, unless an extension of up to ten 
working days is deemed necessary due 
to unusual circumstances. The re-
quester will be notified in writing of 
any extension. 

(c) Decisions on appeals. A decision 
that upholds the initial determination 
will contain a written statement that 
identifies the reasons for the affirm-
ance, including any FOIA exemptions 
applied, and will provide the requester 
with notification of the statutory right 
to file a lawsuit or the ability to re-
quest mediation from the Office of 
Government Information Services. If 
an initial determination is remanded 
or modified on appeal the requester 
will be notified in writing. OPIC’s 
FOIA Office will then process the re-
quest in accordance with that appeal 
determination and respond directly to 
the requester. If an appeal is granted in 
whole or in part, the information will 
be made available promptly, provided 
the requirements of § 706.22 regarding 
payment of fees are satisfied. 

(d) When appeal is required. Before 
seeking court review, a requester gen-
erally must first submit a timely ad-
ministrative appeal. 

PART 707—ACCESS TO AND SAFE-
GUARDING OF PERSONAL IN-
FORMATION IN RECORDS OF THE 
OVERSEAS PRIVATE INVESTMENT 
CORPORATION 

Subpart A—General 

Sec. 
707.11 Scope and purpose. 
707.12 Definitions. 
707.13 Preservation of records. 

Subpart B—Requests for Access to 
Records; Amendment of Records, Ac-
counting of Disclosures; Notice of 
Court Ordered Disclosures 

707.21 Requests for access to or copies of 
records. 

707.22 Requests to permit access of records 
to an individual other than the indi-
vidual to whom the record pertains. 

707.23 Requests for amendment of records. 
707.24 Requests for an accounting of record 

disclosures. 
707.25 Appeals. 

707.26 Notification of court-ordered disclo-
sures. 

707.27 Fees. 

Subpart C—Exceptions 

707.31 Specific exemptions. 
707.32 Special exemption. 
707.33 Other rights and services. 

AUTHORITY: 5 U.S.C. 552a. 

SOURCE: 79 FR 8614, Feb. 13, 2014, unless 
otherwise noted. 

Subpart A—General 
§ 707.11 Scope and purpose. 

This part applies to all records in 
systems of records maintained by OPIC 
that are retrievable by an individual’s 
name or personal identifier. The rules 
in this part describe the procedures by 
which individuals may request access 
to records about themselves, request 
amendment or correction of those 
records, or request an accounting of 
disclosures of records by OPIC. These 
rules should be read in conjunction 
with the Privacy Act of 1974, 5 U.S.C. 
552a, which provides additional infor-
mation about records maintained on 
individuals. 

§ 707.12 Definitions. 
As used in this part: 
(a) Individual means a citizen of the 

United States or an alien lawfully ad-
mitted for permanent residence; 

(b) Maintain includes maintain, col-
lect, use, or disseminate; 

(c) Record means any item, collec-
tion, or grouping of information about 
an individual that is maintained by an 
agency, including, but not limited to, 
his education, financial transactions, 
medical history, and criminal or em-
ployment history and that contains his 
name, or the identifying number, sym-
bol, or other identifying particular as-
signed to the individual, such as a fin-
ger or voice print or photograph; 

(d) System of records mean a group of 
any records under the control of OPIC 
from which information is retrieved by 
the name of the individual or by some 
identifying number, symbol, or other 
identifying particular assigned to the 
individual; 

(e) Statistical record means a record in 
a system of records maintained for sta-
tistical research or reporting purposes 
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only and not used in whole or in part in 
making any determination about an 
identifiable individual, except as pro-
vided by 13 U.S.C. 8; 

(f) Routine use means, with respect to 
the disclosure of a record, the use of 
such record for a purpose which is com-
patible with the purpose for which it 
was collected. 

§ 707.13 Preservation of records. 

OPIC preserves all correspondence 
pertaining to the requests that it re-
ceives under this part, as well as copies 
of all requested records, until disposi-
tion or destruction is authorized pursu-
ant to title 44 of the United States 
Code or the General Records Schedule 
14 of the National Archives and 
Records Administration. Records that 
are identified as responsive to a re-
quest will not be disposed of or de-
stroyed while they are the subject of a 
pending request, appeal, or lawsuit 
under the Privacy Act. 

Subpart B—Requests for Access to 
Records; Amendment of 
Records, Accounting of Dis-
closures; Notice of Court Or-
dered Disclosures 

§ 707.21 Requests for access to or cop-
ies of records. 

(a) How to submit. An individual may 
request access to or copies of records 
maintained by OPIC that are retrieved 
by an individual’s personal identifier. 
To make a request for records a re-
quester must submit a written request 
to the Director of Human Resources 
Management either by mail or delivery 
to Overseas Private Investment Cor-
poration, 1100 New York Avenue NW., 
Washington, DC 20527 or electronic 
mail to Privacy@opic.gov. The envelope 
or subject line should read ‘‘Privacy 
Act Request’’ to ensure proper routing. 
Access to records maintained by OPIC 
will be provided only by appointment. 
No officer or employee of OPIC shall 
provide an individual with any records 
under this part until a written request 
as described in paragraph (b) of this 
section is provided and the identity of 
the individual is verified as described 
in paragraph (c) of this section. 

(b) Information to include. All requests 
under this section must: 

(1) Be in writing and be signed by the 
requester. Unless the requester is a 
current officer or employee of OPIC, 
the letter must also be duly acknowl-
edged before a notary public or other 
authorized public official or signed 
under 28 U.S.C. 1746, a law that permits 
statements to be made under penalty 
of perjury as a substitute for notariza-
tion; 

(2) Provide information sufficient to 
verify the identity of the requester, in-
cluding the requester’s full name, cur-
rent address, date of birth, place of 
birth, or the system of record identi-
fication name or number. Also include 
a clearly legible copy of a valid form of 
identification. If the request is being 
made by a parent or guardian on behalf 
of another, also include the same infor-
mation for the individual who is the 
subject of the request along with a 
court order, birth certificate, or simi-
lar document proving the guardianship. 
OPIC will review the sufficiency of 
identity evidence under paragraph (c) 
of this section; 

(3) Provide information sufficient to 
accurately identify the records or in-
formation so that OPIC staff can locate 
the records with a reasonable amount 
of effort. At minimum this should in-
clude the full name, the system of 
record identification name, or the sys-
tem identification number for the indi-
vidual who is the subject of the 
records. Provision of a social security 
number is optional. If possible, also in-
clude a description of the records as 
well as providing a record creation 
time range and the name of the sys-
tems that should be searched. A de-
scription of OPIC’s system of records 
can be located in the ‘‘Privacy Act 
Compilation’’ published by the Na-
tional Archives and Records Adminis-
tration’s Office of the Federal Register. 
Each system of records is also pub-
lished in the FEDERAL REGISTER; 

(4) Specify whether the individual 
wishes access to or copies of the infor-
mation pertaining to him. If access is 
requested, provide at least one pre-
ferred date and hour for which an ap-
pointment is requested during regular 
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business hours as provided in para-
graph (a) of this section. OPIC encour-
ages appointments to be made at least 
one week in advance and for a re-
quester to provide at least three pre-
ferred appointment times; and 

(5) Include an agreement to pay fees 
or an agreement to pay fees up to a 
specified amount under § 707.27. A re-
quest that does not include an agree-
ment to pay fees will be considered an 
agreement to pay fees up to $25.00. 

(c) Verification of identity. Prior to 
providing any requested information 
about an individual, the Director of 
Human Resources Management shall 
verify the identity of the individual. If 
the requester is acting as the guardian 
of the individual who is the subject of 
the records, the Director will also 
verify the identity of the individual 
who is the subject of the records, the 
relationship between the requester and 
the subject individual, and that the re-
quester is acting on behalf of the sub-
ject individual. In order to verify iden-
tity, the Director shall require the in-
dividual to provide reasonable proof of 
identity such as a valid driver’s li-
cense, identification card, passport, 
employee identification card, or any 
other identifying information. The Di-
rector shall deny any request where 
she determines, at her sole discretion, 
that the evidence offered to verify the 
identity of an individual is insufficient 
to conclusively establish the identity 
of the individual. 

(d) Release of records. Originals and 
record copies will not be released from 
the files of OPIC. Individuals will not 
be permitted to disturb any record files 
or to remove records from designated 
place of examination. If copies were re-
quested in the request letter, copies 
will be furnished upon payment of the 
fees prescribed in § 707.27. 

(e) Denial of request. If the Director of 
Human Resources Management de-
clines any request submitted under 
this section, the denial will be made in 
writing and contain a brief description 
of the denial. Denials include a deter-
mination that an individual has not 
provided adequate evidence to verify 
identity under paragraph (c) of this 
section, a determination that the 
record cannot be located, and a with-
holding of a record in whole or in part. 

In the event of a denial, the requester 
may file a written appeal within thirty 
days of the date of notification, fol-
lowing the procedures in § 707.25. 

§ 707.22 Requests to permit access of 
records to an individual other than 
the individual to whom the record 
pertains. 

(a) Access by an authorized individual. 
An individual requester who wishes to 
be accompanied by another individual 
when reviewing records pertaining to 
the requester must provide OPIC with 
a signed, written statement author-
izing discussion of the information con-
tained in the records in the presence of 
the accompanying individual. Both 
parties will be required to verify their 
identity under § 707.21(c) before access 
is granted. 

(b) Release to an authorized individual. 
An individual requester who wishes to 
have copies of records pertaining to the 
requester released to another indi-
vidual must provide OPIC with a writ-
ten statement authorizing release of 
the information contained in the 
records to the other individual. The 
identity of the individual to whom the 
record pertains must be verified under 
§ 707.21(c) before release is authorized. 

(c) Access or release to parent or guard-
ian. Guardians will be provided access 
or copies under the provisions of 
§ 707.21. 

§ 707.23 Requests for amendment of 
records. 

(a) How to submit. Unless a record is 
not subject to amendment, per para-
graphs (g) and (h) of this section, an in-
dividual may request an amendment of 
a record to correct information the in-
dividual believes is not accurate, rel-
evant, timely, or complete. The request 
must be in writing, labeled ‘‘Privacy 
Act Request,’’ and should be addressed 
to the Director of Human Resources 
Management. The request may either 
be mailed to OPIC or delivered to the 
receptionist at 1100 New York Avenue 
NW., Washington, DC 20527, during reg-
ular business hours, between 8:45 a.m. 
and 5:30 p.m., Monday through Friday, 
excluding public holidays. The request 
will be considered received when actu-
ally delivered to or, if mailed, when it 
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is actually received by the Director of 
Human Resources Management. 

(b) Information to include. All requests 
under this section must: 

(1) Be in writing and be signed by the 
requester. Unless the requester is a 
current officer or employee of OPIC, 
the letter must also be duly acknowl-
edged before a notary public or other 
authorized public official or signed 
under 28 U.S.C. 1746, a law that permits 
statements to be made under penalty 
of perjury as a substitute for notariza-
tion; 

(2) Provide information sufficient to 
verify the identity of the requester, in-
cluding the requester’s full name, cur-
rent address, date of birth, place of 
birth, or the system of record identi-
fication name or number. Also include 
a clearly legible copy of a valid form of 
identification. If the request is being 
made by a parent or guardian on behalf 
of another, also include the same infor-
mation for the individual who is the 
subject of the request along with a 
court order, birth certificate, or simi-
lar document proving the guardianship. 
OPIC will review the sufficiency of 
identity evidence under paragraph (c) 
of this section; 

(3) Provide information sufficient to 
accurately identify each record so that 
OPIC staff can locate the record and in-
formation with a reasonable amount of 
effort. At minimum this should include 
the full name, the system of record 
identification name, or the system 
record identification number for the 
individual who is the subject of the 
records and the name for each system 
that you believe the record is located 
in. Provision of a social security num-
ber is optional. If possible, you should 
also include a description of the 
records and provide a record creation 
time range. A description of OPIC’s 
systems of records can be located in 
the ‘‘Privacy Act Compilation’’ pub-
lished by the National Archives and 
Records Administration’s Office of the 
Federal Register. Each system of 
records is also published in the FED-
ERAL REGISTER; 

(4) Specify the correction requested; 
and 

(5) Detail the basis for the requester’s 
belief that the records and information 
are not accurate, relevant, timely, or 

complete. This includes providing sub-
stantial and reliable evidence suffi-
cient to permit OPIC to determine 
whether an amendment is in order. 

(c) Verification of identity. Prior to 
amending information about an indi-
vidual, the Director of Human Re-
sources Management shall verify the 
identity of the requesting individual. If 
the requester is acting as the guardian 
of the individual who is the subject of 
the records, the Director will also 
verify the identity of the individual 
who is the subject of the records, the 
relationship between the requester and 
the subject individual, and that the re-
quester is acting on behalf of the sub-
ject individual. In order to verify iden-
tity, the Director shall require the in-
dividual to provide reasonable proof of 
identity such as a valid driver’s li-
cense, identification card, passport, 
employee identification card, or any 
other identifying information. The Di-
rector shall deny any request where 
she determines, at her sole discretion, 
that the evidence offered to verify the 
identity of an individual is insufficient 
to conclusively establish the identity 
of the individual. 

(d) Acknowledgment of request. If a re-
quest will take longer than ten (10) 
business days to process, OPIC will 
send the requester an acknowledgment 
letter. Any request that Director of 
Human Resources Management deter-
mines does not describe records or in-
formation in enough detail to permit 
the staff to promptly locate the 
records; does not describe the correc-
tion requested in enough detail to per-
mit the staff to make a correction; or 
does not reasonably specify the amend-
ment requested or its basis will be re-
turned without prejudice to the re-
quester and treated as not received. 

(e) Determination. The Director of 
Human Resources Management will 
provide a determination on a request 
under this section within thirty (30) 
days from receipt. 

(1) Amendment. The Director of 
Human Resources Management will no-
tify the requester in writing if the 
amendment is made and provide the in-
dividual an opportunity to request a 
copy of the amended record. 
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(2) Denial. The Director of Human Re-
sources Management will notify the re-
quester in writing if she denies any 
portion of a request made under this 
section. The denial will include a brief 
explanation of the reason for the re-
fusal and the right of the individual to 
file an appeal within thirty (30) days, 
following the procedures in § 707.25. In 
the event an appeal is denied, a re-
quester may file a statement of dis-
agreement with OPIC as described in 
§ 707.25(c). 

(f) Notification of amendment. Within 
thirty (30) days of the amendment or 
correction of a record or the filing of a 
statement of disagreement, OPIC will 
notify all persons, organizations, or 
agencies to which it previously dis-
closed the record, if an accounting of 
that disclosure was made. If an indi-
vidual has filed a statement of dis-
agreement, OPIC will attach a copy of 
it to the disputed record whenever the 
record is disclosed in the future and 
may also attach a concise statement of 
its reasons for denying the request to 
amend or correct. 

(g) Records not subject to amendment. 
The following records are not subject 
to amendment: 

(1) Transcripts of testimony given 
under oath or written statements made 
under oath; 

(2) Transcripts of grand jury pro-
ceedings, judicial proceedings, or 
quasi-judicial proceedings, which are 
the official record of those proceedings; 

(3) Presentence records that origi-
nated with the courts; and 

(4) Records in systems of records that 
have been exempted from amendment 
and correction under the Privacy Act, 5 
U.S.C. 552a(j) or (k) or by notice pub-
lished in the FEDERAL REGISTER. 

(h) No amendment permitted. No part 
of these rules shall be construed to per-
mit: 

(1) The alteration of evidence pre-
sented in the course of judicial, quasi- 
judicial, or quasi-legislative pro-
ceedings; 

(2) Collateral attack upon any matter 
which has been the subject of judicial 
or quasi-judicial action; or 

(3) An amendment or correction 
which would be in violation of an exist-
ing statute, executive order, or regula-
tion. 

§ 707.24 Requests for an accounting of 
record disclosures. 

(a) How to submit. Unless an account-
ing of disclosures is not required to be 
kept under paragraph (e) of this sec-
tion, an individual may request an ac-
counting of all disclosures OPIC has 
made of a record, maintained in a sys-
tem of records and about the indi-
vidual, to another person, organiza-
tion, or agency. The request must be in 
writing, labeled ‘‘Privacy Act Re-
quest,’’ and should be addressed to the 
Director of Human Resources Manage-
ment. The request may either be 
mailed to OPIC or delivered to the re-
ceptionist at 1100 New York Avenue 
NW., Washington, DC 20527, during reg-
ular business hours, between 8:45 a.m. 
and 5:30 p.m., Monday through Friday, 
excluding public holidays. The request 
will be considered received when actu-
ally delivered to or, if mailed, when it 
is actually received by the Director of 
Human Resources Management. 

(b) Information to include. All requests 
under this section must: 

(1) Be in writing and be signed by the 
requester. Unless the requester is a 
current officer or employee of OPIC, 
the letter must also be duly acknowl-
edged before a notary public or other 
authorized public official or signed 
under 28 U.S.C. 1746, a law that permits 
statements to be made under penalty 
of perjury as a substitute for notariza-
tion; 

(2) Provide information sufficient to 
verify the identity of the requester, in-
cluding the requester’s full name, cur-
rent address, date of birth, place of 
birth, or the system of record identi-
fication name or number. Also include 
a clearly legible copy of a valid form of 
identification. If the request is being 
made by a parent or guardian on behalf 
of another, also include the same infor-
mation for the individual who is the 
subject of the request along with a 
court order, birth certificate, or simi-
lar document proving the guardianship. 
OPIC will review the sufficiency of 
identity evidence under paragraph (c) 
of this section; 

(3) Provide information sufficient to 
accurately identify the records or in-
formation so that OPIC staff can locate 
the records with a reasonable amount 
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of effort. At minimum this should in-
clude the full name, the system of 
record identification name, or the sys-
tem record identification number for 
the individual who is the subject of the 
records and the name for each system 
that you believe the record is located 
in. Provision of a social security num-
ber is optional. If possible, you should 
also include a description of the 
records and provide a time range. A de-
scription of OPIC’s system of records 
can be located in the ‘‘Privacy Act 
Compilation’’ published by the Na-
tional Archives and Records Adminis-
tration’s Office of the Federal Register. 
Each system of records is also pub-
lished in the FEDERAL REGISTER; 

(4) Include an agreement to pay fees 
or an agreement to pay fees up to a 
specified amount under § 707.27. A re-
quest that does not include an agree-
ment to pay fees will be considered an 
agreement to pay fees up to $25.00. 

(c) Verification of identity. Prior to 
providing any requested information 
about an individual, the Director of 
Human Resources Management shall 
verify the identity of the requesting in-
dividual. If the requester is acting as 
the guardian of the individual who is 
the subject of the records, the Director 
will also verify the identity of the indi-
vidual who is the subject of the 
records, the relationship between the 
requester and the subject individual, 
and that the requester is acting on be-
half of the subject individual. In order 
to verify identity, the Director shall 
require the individual to provide rea-
sonable proof of identity such as a 
valid driver’s license, identification 
card, passport, employee identification 
card, or any other identifying informa-
tion. The Director shall deny any re-
quest where she determines, at her sole 
discretion, that the evidence offered to 
verify the identity of an individual is 
insufficient to conclusively establish 
the identity of the individual. 

(d) Determination. The Director of 
Human Resources Management will 
provide a requester with one of the fol-
lowing: 

(1) Provision of accounting of disclo-
sures. If the request is granted, the Di-
rector of Human Resources Manage-
ment will provide the individual with 
an accounting containing the date, na-

ture, and purpose of each disclosure, as 
well as the name and address of the 
person, organization, or agency to 
which the disclosure was made. 

(2) Denial. The Director of Human Re-
sources Management will notify the in-
dividual in writing if she denies any 
portion of a request made under this 
section. The denial will include a brief 
explanation of the reason for the re-
fusal and the right of the individual to 
request a review thereof under the pro-
visions of § 707.25. 

(e) Disclosures where an accounting of 
disclosures is not required. OPIC need 
not provide an accounting of disclo-
sures where: 

(1) The disclosures are of the type for 
which accountings are not kept. For 
example, disclosures made to employ-
ees within the agency; or 

(2) The disclosure was made in re-
sponse to a written request from a law 
enforcement agency for authorized law 
enforcement purposes. 

§ 707.25 Appeals. 

An individual may appeal a denial 
made under §§ 707.21 through 707.23 
within thirty (30) days of the notifica-
tion of such denial. 

(a) How to submit. The appeal must be 
in writing, labeled ‘‘Privacy Act Ap-
peal,’’ and should be addressed to the 
Executive Vice President. The request 
may either be mailed to OPIC or deliv-
ered to the receptionist at 1100 New 
York Avenue NW., Washington, DC 
20527, during regular business hours, 
between 8:45 a.m. and 5:30 p.m., Monday 
through Friday, excluding public holi-
days. 

(b) Information to include. All requests 
under this section must: 

(1) Be in writing and be signed by the 
requester; 

(2) Be clearly labeled ‘‘PRIVACY 
ACT APPEAL’’ on both the letter and 
the envelope; 

(3) Clearly reference the determina-
tion being appealed; and 

(4) Provide support for your informa-
tion, including documentation pro-
vided in the initial determination and 
any additional information. 
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(b) Appeal determination. The Execu-
tive Vice President will advise the in-
dividual of OPIC’s determination with-
in thirty (30) business days. If the Ex-
ecutive Vice President is unable to pro-
vide a determination within thirty 
business days, the individual will be 
advised in writing of the reason before 
the expiry of the thirty business days. 

(1) Overturn initial determination. If 
the Executive Vice President grants 
the appeal and overturns the initial de-
termination in whole or part, the indi-
vidual will be notified in writing and 
the requested action taken promptly 
along with any other steps OPIC would 
have taken had the initial determina-
tion come to the same result as the ap-
peal. 

(2) Uphold initial determination. If the 
Executive Vice President denies the 
appeal and upholds the initial deter-
mination in whole or in part, the indi-
vidual will be notified in writing and 
provided with an explanation. In cases 
where a denial of amendment or cor-
rection is upheld, the individual will 
also be notified of the ability to file a 
statement of disagreement under para-
graph (c) of this section. 

(c) Statement of disagreement. If an in-
dividual is denied a request to amend a 
record in whole or in part and that de-
nial is upheld on appeal, the individual 
may file a statement of disagreement. 
Statements of disagreement must be 
concise, clearly identify each part of 
any record that is disputed, and should 
be no longer than one typed page for 
each fact disputed. The statement of 
disagreement will be placed in the sys-
tem of records that contains the dis-
puted record and the record will be 
marked to indicate that a statement of 
disagreement has been filed. The state-
ment of disagreement will be attached 
to any future releases of the disputed 
record and may be accompanied by a 
concise statement from OPIC explain-
ing its denial. 

§ 707.26 Notification of court-ordered 
disclosures. 

(a) Except in cases under paragraph 
(c) of this section, when a record per-
taining to an individual is required to 
be disclosed by court order, OPIC will 
make reasonable efforts to provide no-
tice of this to the individual. If OPIC 

cannot locate the individual, notice 
will be deemed sufficient for this part 
if it is mailed to the individual’s last 
known address. The notice will contain 
a copy of the order and a description of 
the information disclosed. 

(b) Notice will be given within a rea-
sonable time after OPIC’s receipt of the 
order, unless the order is not a matter 
of public record. In those cases, the no-
tice will be given only after the order 
becomes public. 

(c) Notice is not required if disclo-
sure is made from an exempt system of 
records. 

§ 707.27 Fees. 

(a) The fees to be charged for making 
copies of any records provided to an in-
dividual under this part are ten (10) 
cents per page. No fees will be charged 
for search or review. 

(b) At its discretion, OPIC may grant 
a request for special services such as 
mailing copies by means other than 
first class mail or providing document 
certification. All special services pro-
vided to the requester will be provided 
at cost. 

(c) OPIC considers any request under 
the Privacy Act to be an authorization 
to incur up to $25.00 in fees unless a re-
quest states otherwise. 

(d) OPIC may condition access to 
records or copies of records upon full 
payment of any fees due. 

(e) All payments under this part 
must be in the form of a check or bank 
draft denominated in U.S. currency. 
Checks should be made payable to the 
order of the United States Treasury 
and mailed or hand delivered to OPIC 
at 1100 New York Avenue NW., Wash-
ington, DC 20527. 

Subpart C—Exceptions 

§ 707.31 Specific exemptions. 

The provisions of 5 U.S.C. 552a(c)(3), 
(d), (e)(1), (e)(4)(G), (H) and (I) and (f) 
shall not apply to any system of 
records maintained by OPIC that is— 

(a) Subject to the provisions of 5 
U.S.C. 552(b)(1); 

(b) Composed of Investigatory mate-
rial compiled for law enforcement pur-
poses other than those specified in 5 
U.S.C. 552a(j)(2); 

VerDate Sep<11>2014 13:16 Jun 30, 2017 Jkt 241080 PO 00000 Frm 00233 Fmt 8010 Sfmt 8010 Y:\SGML\241080.XXX 241080nl
ar

oc
he

 o
n 

D
S

K
30

N
T

08
2P

R
O

D
 w

ith
 C

F
R



224 

22 CFR Ch. VII (4–1–17 Edition) § 707.32 

(c) Required by statute to be main-
tained and used solely as statistical 
records; 

(d) Composed of investigatory mate-
rial compiled solely for the purpose of 
determining suitability, eligibility or 
qualifications for Federal civilian em-
ployment, military service, Federal 
contracts or access to classified infor-
mation, but only to the extent that 
OPIC may determine, in its sole discre-
tion, that the disclosure of such mate-
rial would reveal the identity of the 
source who, subsequent to September 
27, 1975, furnished information to the 
Government under an express promise 
that the identity of the source would 
be held in confidence or, prior to such 
date, under an implied promise to such 
effect; and 

(e) Composed of testing or examina-
tion materials used solely to determine 
individual qualifications for appoint-
ment or promotion in the Federal serv-
ice and OPIC determines, in its sole 
discretion, that disclosure of such ma-
terials would compromise the fairness 
of the testing or examination process. 

§ 707.32 Special exemption. 
Nothing in this part shall allow an 

individual access to any information 
compiled in reasonable anticipation of 
a civil action or proceeding. 

§ 707.33 Other rights and services. 
Nothing in this part shall be con-

strued to entitle any person, as of 
right, to any service or to the disclo-
sure of any record to which such person 
is not entitled under the Privacy Act. 

PART 708—SUNSHINE 
REGULATIONS 

Sec. 
708.1 Purpose and applicability. 
708.2 Open meeting policy. 
708.3 Scheduling of a meeting. 
708.4 Public announcement. 
708.5 Closed meetings. 
708.6 Records of closed meetings. 

AUTHORITY: 5 U.S.C. 552b. 

SOURCE: 42 FR 13110, Mar. 9, 1977, unless 
otherwise noted. 

§ 708.1 Purpose and applicability. 
The purpose of this part is to effec-

tuate the provisions of the Government 

in the Sunshine Act. This part applies 
to the deliberations of a quorum of the 
Directors of the Corporation required 
to take action on behalf of the Cor-
poration where such deliberations de-
termine or result in the joint conduct 
or disposition of official Corporation 
business, but does not apply to delib-
erations to take action to open or close 
a meeting or to release or withhold in-
formation under § 708.5. Any delibera-
tion to which this part applies is here-
inafter in this part referred to as a 
meeting of the Board of Directors. 

§ 708.2 Open meeting policy. 
(a) It is the policy of the Corporation 

to provide the public with the fullest 
practicable information regarding the 
decisionmaking process of the Board of 
Directors of the Corporation while pro-
tecting the rights of individuals and 
the ability of the Corporation to carry 
out its responsibilities. In order to ef-
fect this policy, every meeting of the 
Board of Directors shall be open to 
public observation and will only be 
closed to public observation if justified 
under one of the provisions of § 708.5. 
The public is invited to observe and lis-
ten to all meetings of the Board of Di-
rectors, or portions thereof, open to 
public observation, but may not par-
ticipate or record any of the discus-
sions by means of electronic or other 
devices or cameras. Documents being 
considered at meetings of the Board of 
Directors may be obtained subject to 
the procedures and exemptions set 
forth in part 706 of this chapter. 

(b) Directors of the Corporation shall 
not jointly conduct or dispose of agen-
cy business other than in accordance 
with this part. This prohibition shall 
not prevent Directors from considering 
individually business that is circulated 
to them sequentially in writing. 

(c) The Secretary of the Corporation 
shall be responsible for assuring that 
ample space, sufficient visibility, and 
adequate acoustics are provided for 
public observation of meetings of the 
Board of Directors. 

§ 708.3 Scheduling of a meeting. 
A decision to hold a meeting of the 

Board of Directors should be made as 
provided in the By-laws of the Corpora-
tion and at least eight days prior to 
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the scheduled meeting date in order for 
the Secretary of the Corporation to 
give the public notice required by 
§ 708.4. However in special cases, a ma-
jority of the Directors may decide to 
hold a meeting less than eight days 
prior to the scheduled meeting date if 
they determine by a recorded vote that 
Corporation business requires such 
meeting at such earlier date. After 
public announcement of a meeting of 
the Board of Directors under the provi-
sions of § 708.4, the subject matter 
thereof, or the determination to open 
or close a meeting, or portion thereof, 
may only be changed if a majority of 
the Directors determines by a recorded 
vote that business so requires and that 
no earlier announcement of the change 
is possible. 

§ 708.4 Public announcement. 
(a) Except to the extent that such in-

formation is exempt from disclosure 
under the provisions of § 708.5, in the 
case of each meeting of the Board of 
Directors, the Secretary shall make 
public announcement at least one week 
before the meeting, of the time, place, 
and subject matter of the meeting, 
whether it is to be open or closed to 
the public, and the name and telephone 
number of the official designated by 
the Corporation to respond to requests 
for information about the meeting. 
Such announcement shall be made un-
less a majority of the Directors deter-
mines by a recorded vote that Corpora-
tion business requires that such meet-
ing be called at an earlier date, in 
which case the Secretary shall make 
public announcement of the time, 
place, and subject matter of such meet-
ing, and whether open or closed to the 
public, at the earliest practicable time. 

(b) The time or place of a meeting 
may be changed following the public 
announcement required by paragraph 
(a) of this section only if the Secretary 
publicly announces such change at the 
earliest practicable time. The subject 
matter of a meeting, or the determina-
tion of the Corporation to open or close 
a meeting, or portion of a meeting, to 
the public, may be changed following 
the public announcement required by 
this section only if (1) a majority of the 
Directors determines by a recorded 
vote that business so requires and that 

no earlier announcement of the change 
was possible, and (2) the Secretary pub-
licly announces such change and the 
vote of each Director upon such change 
at the earliest practicable time. 

(c) The earliest practicable time, as 
used in this subsection, means as soon 
as possible, which should in few, if any, 
instances be later than the commence-
ment of the meeting or portion in ques-
tion. 

(d) The Secretary shall use reason-
able means to assure that the public is 
fully informed of the public announce-
ments required by this section. Such 
public announcements may be made by 
posting notices in the public areas of 
the Corporation’s headquarters and 
mailing notices to the persons on a list 
maintained for those who want to re-
ceive such announcements. 

(e) Immediately following each pub-
lic announcement required by this sec-
tion, notice of the time, place, and sub-
ject matter of a meeting, whether the 
meeting is open or closed, any change 
in one of the preceding announcements, 
and the name and telephone number of 
the official designated by the Corpora-
tion to respond to requests for informa-
tion about the meeting shall also be 
submitted by the Secretary for publica-
tion in the FEDERAL REGISTER. 

§ 708.5 Closed meetings. 
(a) Meetings of the Board of Direc-

tors will be closed to public observa-
tion where the Corporation properly 
determines, according to the proce-
dures set forth in paragraph (c) of this 
section, that such portion or portions 
of the meeting or disclosure of such in-
formation is likely to: 

(1) Disclose matters that are (i) spe-
cifically authorized under criteria es-
tablished by an Executive order to be 
kept secret in the interests of national 
defense or foreign policy and are (ii) in 
fact properly classified pursuant to 
such Executive order; 

(2) Relate solely to the internal per-
sonnel rules and practices of an agen-
cy; 

(3) Disclose matters specifically ex-
empted from disclosure by statute 
(other than 5 U.S.C. 552), Provided, That 
such statute (i) requires that the mat-
ters be withheld from the public in 
such a manner as to leave no discretion 
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on the issue, or (ii) establishes par-
ticular criteria for withholding or re-
fers to particular types of matters to 
be withheld; 

(4) Disclose the trade secrets and 
commercial or financial information 
obtained from a person and privileged 
or confidential; 

(5) Involve accusing any person of a 
crime, or formally censuring any per-
son; 

(6) Disclose information of a personal 
nature where disclosure would con-
stitute a clearly unwarranted invasion 
of personal privacy; 

(7) Disclose investigatory records 
compiled for law enforcement purposes, 
or information which if written would 
be contained in such records, but only 
to the extent that the production of 
such records or information would (i) 
interfere with enforcement pro-
ceedings, (ii) deprive a person of a right 
to a fair trial or an impartial adjudica-
tion, (iii) constitute an unwarranted 
invasion of personal privacy, (iv) dis-
close the identity of a confidential 
source and, in the case of a record com-
piled by a criminal law enforcement 
authority in the course of a criminal 
investigation, or by an agency con-
ducting a lawful national security in-
telligence investigation, confidential 
information furnished only by the con-
fidential source, (v) disclose investiga-
tive techniques and procedures, or (vi) 
endanger the life or physical safety of 
law enforcement personnel; 

(8) Disclose information the pre-
mature disclosure of which would be 
likely to significantly frustrate imple-
mentation of a proposed agency action, 
except in any instance where the Cor-
poration has already disclosed to the 
public the content or nature of its pro-
posed action, or where the Corporation 
is required by law to make such disclo-
sure on its own initiative prior to tak-
ing final Corporation action on such 
proposal; or 

(9) Specifically concern the Corpora-
tion’s participation in a civil action or 
proceeding, an action in a foreign court 
or international tribunal, or an arbi-
tration, or the initiation, conduct, or 
disposition by the Corporation of a par-
ticular case of formal Corporation ad-
judication pursuant to the procedures 
in 5 U.S.C. 554 or otherwise involving a 

determination on the record after op-
portunity for a hearing. 

(b) Meetings of the Board of Direc-
tors shall not be closed pursuant to 
paragraph (a) of this section when the 
Corporation finds that the public inter-
est requires that they be open. 

(c)(1) Action to close a meeting, or 
portion thereof, pursuant to the ex-
emptions defined in paragraph (a) of 
this section may be initiated by the 
President or any Director of the Cor-
poration by presentation of a request 
for closure to the Board of Directors. 
The person initiating the request for 
closure shall give the Board of Direc-
tors a statement specifying the extent 
of the proposed closure, the relevant 
exemptive provisions and the cir-
cumstances pertinent to such request, 
and how the public interest will be 
served by closure. Such statement 
shall also be given to the General 
Counsel of the Corporation to serve as 
a basis for the certification the General 
Counsel may determine can be issued 
in accordance with § 708.6. The General 
Counsel’s determination shall be given 
to the Board of Directors. Action to 
close a meeting, or portion thereof, 
shall be taken only when a majority of 
the entire membership of the Board of 
Directors votes to take such action. A 
separate vote of the Board of Directors 
shall be taken with respect to each 
meeting of the Board of Directors a 
portion or portions of which are pro-
posed to be closed to the public or with 
respect to any information which is 
proposed to be withheld. A single vote 
may be taken with respect to a series 
of meetings, a portion or portions of 
which are proposed to be closed to the 
public, or with respect to any informa-
tion which is proposed to be withheld. 
A single vote may be taken with re-
spect to a series of meetings, a portion 
or portions of which are proposed to be 
closed to the public, or with respect to 
any information concerning such series 
of meetings, so long as each meeting in 
such series involves the same par-
ticular matters and is scheduled to be 
held no more than thirty days after the 
initial meeting in such series. The vote 
of each Director participating in such 
vote shall be recorded and no proxies 
shall be allowed. 
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(2) Whenever any person whose inter-
ests may be directly affected by a por-
tion of a meeting requests that the 
Corporation close such portion to the 
public for any of the reasons referred 
to in paragraph (a)(5), (a)(6), or (a)(7) of 
this section, the Corporation, upon re-
quest of any one of its Directors, shall 
vote by recorded vote whether to close 
such meeting. 

(3) Within one day of any vote taken 
pursuant to paragraph (c)(1) or (c)(2) of 
this section, the Secretary shall make 
publicly available a written copy of 
such vote reflecting the vote of each 
member on the question. If a portion of 
a meeting is to be closed to the public, 
the Secretary shall, by the close of the 
business day next succeeding the day of 
the vote taken pursuant to paragraph 
(c)(1) or (c)(2) of this section, make 
publicly available a full written expla-
nation of the Corporation’s action clos-
ing the portion together with a list of 
all persons expected to attend the 
meeting and their affiliation. The in-
formation required by this subpara-
graph shall be disclosed except to the 
extent that it is exempt from disclo-
sure under the provisions of paragraph 
(a) of this section. 

§ 708.6 Records of closed meetings. 
(a) For every meeting of the Board of 

Directors closed pursuant to § 708.5, the 
General Counsel of the Corporation 
shall publicly certify prior to such 
meeting that, in his or her opinion, the 
meeting may be closed to the public 
and shall state each relevant exemp-
tive provision. A copy of such certifi-
cation, together with a statement from 
the presiding officer of the meeting 
setting forth the time and place of the 
meeting, and the persons present, shall 
be retained by the Secretary as part of 
the transcript, recording, or minutes 
required by paragraph (b) of this sec-
tion. 

(b) The Secretary shall maintain a 
complete transcript or electronic re-
cording adequate to record fully the 
proceedings of each meeting, or portion 
of a meeting, closed to the public, ex-
cept that in the case of a meeting, or 
portion of a meeting, closed to the pub-
lic pursuant to § 708.5(a)(9), the Sec-
retary shall maintain either such a 
transcript or recording, or a set of min-

utes. Such minutes shall fully and 
clearly describe all matters discussed 
and shall provide a full and accurate 
summary of any actions taken, and the 
reasons therefor, including a descrip-
tion of each of the views expressed on 
any item and the record of any roll-call 
vote (reflecting the vote of each mem-
ber on the question). All documents 
considered in connection with any Cor-
poration action shall be identified in 
such minutes. 

(c) The Secretary shall maintain a 
complete verbatim copy of the tran-
script, a complete copy of the minutes, 
or a complete electronic recording of 
each meeting, or portion of a meeting, 
closed to the public, for a period of at 
least two years after such meeting, or 
until one year after the conclusion of 
the proceeding of the Board of Direc-
tors with respect to which the meeting 
or portion was held, whichever occurs 
later. 

(d) Within ten days of receipt of a re-
quest for information (excluding Satur-
days, Sundays, and legal public holi-
days), the Corporation shall make 
available to the public, in the Office of 
Secretary of the Corporation, Wash-
ington, DC, the transcript, electronic 
recording, or minutes (as required by 
paragraph (b) of this section) of the dis-
cussion of any item on the agenda, or 
of any item of the testimony of any 
witness received at the meeting, except 
for such item or items of such discus-
sion or testimony as the Secretary de-
termines to contain information which 
may be withheld under the provisions 
of § 708.5. Copies of such transcript, or 
minutes, or a transcription of such re-
cording disclosing the identify of each 
speaker, shall be furnished to any per-
son at the actual cost of duplication or 
transcription. 

(e) The determination of the Sec-
retary to withhold information pursu-
ant to paragraph (d) of this section 
may be appealed to the President of 
the Corporation, in his or her capacity 
as administrative head of the Corpora-
tion. The President will make a deter-
mination to withhold or release the re-
quested information within twenty 
days from the date of receipt of the re-
quest for review (excluding Saturdays, 
Sundays, and legal public holidays). 
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1 Section 237(1) of that Act states: 
(1) No payment may be made under any in-

surance or reinsurance which is issued under 
this title on or after the date of enactment 
of this subsection for any loss occurring with 
respect to a project, if the preponderant 
cause of such loss was an act by the investor 
seeking payment under this title, by a per-
son possessing majority ownership and con-
trol of the investor at the time of the act, or 
by any agent of such investor or controlling 
person, and a court of the United States has 
entered a final judgment that such act con-
stituted a violation under the Foreign Cor-
rupt Practices Act of 1977. 

(2) Not later than 120 days after the date of 
enactment of this subsection, the Corpora-
tion shall adopt regulations setting forth ap-
propriate conditions under which any person 
convicted under the Foreign Corrupt Prac-
tices Act of 1977 for an offense related to a 
project insured or otherwise supported by 
the Corporation shall be suspended, for a pe-
riod of not more than 5 years, from eligi-
bility to receive any insurance, reinsurance, 
guaranty, loan or other financial support au-
thorized by this title. 

PART 709—FOREIGN CORRUPT 
PRACTICES ACT OF 1977 

Sec. 
709.1 Authority and purpose. 
709.2 Applicability. 
709.3 Definitions. 
709.4 Cause for suspension of entities from 

eligibility. 
709.5 Procedure. 
709.6 Suspension duration criteria. 
709.7 Effect of suspension. 
709.8 Procedure for voiding suspensions. 

AUTHORITY: Sec. 237(1), Foreign Assistance 
Act of 1961, added by Pub. L. 95–268. 

SOURCE: 43 FR 36064, Aug. 15, 1978, unless 
otherwise noted. 

§ 709.1 Authority and purpose. 
(a) These regulations are issued 

under the general powers of the Over-
seas Private Investment Corporation 
(‘‘OPIC’’) and pursuant to section 237(1) 
of the Foreign Assistance Act of 1961, 
added by Pub. L. 95–268. 1 The Board of 
Directors of OPIC has authorized the 
President of OPIC to issue these regu-
lations and to amend them as the 
President shall deem appropriate. 

(b) These regulations prescribe the 
procedure under which individuals and 
companies may be suspended, as man-
dated by section 237(1) of the Foreign 
Assistance Act of 1961, as amended, 

from eligibility for OPIC services be-
cause of conviction under the Foreign 
Corrupt Practices Act of 1977 (Pub. L. 
95–213) of an offense related to an OPIC- 
supported project. 

(c) The purposes of the suspensions 
provided herein are to carry out the 
statutory requirements of Section 
237(1) of the Foreign Assistance Act of 
1961, as amended, to protect the inter-
est of the United States and to foster 
full and free competition in inter-
national commerce. 

(d) The specific provisions of law 
under which OPIC operates and the 
general powers conferred on OPIC give 
OPIC broad discretion in the conduct of 
its programs. The issuance of these 
regulations is not to be construed as in 
any way limiting or derogating from 
the discretion of OPIC to determine 
whether or not to support the invest-
ment of a particular entity in a par-
ticular case. 

§ 709.2 Applicability. 

These regulations take effect on the 
date of publication in the FEDERAL 
REGISTER and govern eligibility for 
OPIC services for which OPIC has not 
previously obligated itself. 

§ 709.3 Definitions 

(a) The Act means the Foreign Cor-
rupt Practices Act of 1977. 

(b) Entity means any individual, asso-
ciation, company, corporation, con-
cern, partnership, or person. 

(c) Offense means any act or omission 
to act which has been found by a 
United States court of competent juris-
diction to constitute, with respect to a 
particular entity, a violation of the 
Act, of section 13(b)(2), 13(b)(3) or 30A 
of the Securities Exchange Act of 1934 
(which were added in 1977 by the Act), 
or of any other provision of law derived 
from the Act. 

(d) Suspension means the designation 
of an entity as ineligible to receive 
OPIC services through a suspension de-
termination. 

(e) Suspension determination means a 
determination by the President of 
OPIC pursuant to these regulations 
that an entity is ineligible to receive 
OPIC services. 
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§ 709.4 Cause for suspension of entities 
from eligibility. 

Any entity which has been convicted 
of an offense related to a project in-
sured or otherwise supported by OPIC 
may be suspended from eligibility for 
additional OPIC services for a period of 
not more than 5 years pursuant to a 
suspension determination. 

§ 709.5 Procedure. 
(a) Upon receipt of an application for 

OPIC services from any entity which 
OPIC has reason to believe may have 
been convicted under the Act the OPIC 
General Counsel shall ascertain wheth-
er a conviction has been entered 
against such entity under the Act and, 
if so, whether it was entered for an of-
fense related to a project insured or 
otherwise supported by OPIC. If such 
an offense is found, the General Coun-
sel shall advise the President of such 
finding and any known circumstances 
indicating that suspension would not 
be in the national interest of the 
United States. If, after reviewing the 
submission from the General Counsel, 
the President determines that national 
interest considerations are not great 
enough to preclude suspension, OPIC 
shall furnish the subject entity with a 
written notice (1) specifying the of-
fense and stating that suspension for 
the maximum duration is being consid-
ered and (2) inviting the subject entity 
to submit to OPIC any evidence of 
facts or circumstances which it deems 
appropriate to indicate that a suspen-
sion should not be imposed or that the 
duration of the suspension should be 
less than the maximum. Such notice 
shall further state that the subject en-
tity must provide such evidence within 
30 days of the date of such written no-
tice or any extension of time granted 
in writing by OPIC. The General Coun-
sel shall promptly review any evidence 
submitted by the subject entity and re-
port his findings and recommendations 
to the President. The President shall 
determine whether the subject entity 
shall be suspended and, if so, the Presi-
dent shall issue a suspension deter-
mination specifying the duration of 
such suspension. Notice of such suspen-
sion determination shall be forwarded 
by registered mail to the subject entity 
and any entity so notified shall be ad-

vised that such suspension may be re-
duced as provided in section 5(b) or 
voided as provided in section 8. 

(b) The duration of any suspension 
may be reduced by the President at 
any time for good cause, including the 
submission by the suspended entity of 
an application for relief, supported by 
evidence and setting forth appropriate 
grounds for granting such relief, such 
as the institution of measures designed 
to preclude the recurrence of the ac-
tions with respect to which the suspen-
sion was initially imposed. Notice of 
each such reduction shall be forwarded 
to the suspended entity by registered 
mail. 

(c) The duration of any suspension 
may be increased by the President at 
any time for good cause, subject to pro-
viding the subject entity with notice 
and opportunity to submit evidence in 
accordance with section 5(a). In no 
event shall any such increase result in 
a period of suspension exceeding 5 
years with respect to any single con-
viction. 

§ 709.6 Suspension duration criteria. 

Factors which the President may 
consider in setting or amending the du-
ration of any suspension imposed pur-
suant to these regulations include, but 
are not limited to, the following: 

(a) Whether the offense with respect 
to which suspension has been imposed 
or is being considered was committed 
with the knowledge or consent of the 
board of directors or other group or of-
ficer or individual responsible for the 
overall management of the subject en-
tity; 

(b) Whether or not such offense was 
committed under pressure of extortion, 
political intervention, or other duress 
exerted by the government, or any offi-
cial of the government, of the country 
in which such offense was committed; 

(c) Quantitative factors relating to 
the seriousness of the offense, such as 
the amounts of any improper payments 
and the frequency with which, and pe-
riod of time over which, they were 
made; 

(d) The purpose of any such offense; 
(e) Whether such offense violated the 

laws of the country in which it was 
committed; 
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(f) The extent to which the offense 
was related to the establishment or op-
eration of a project supported by OPIC; 
and 

(g) Any factors relating to the effect 
of suspension on the national interest 
of the United States. 

§ 709.7 Effect of suspension. 
(a) Any entity suspended pursuant to 

a suspension determination shall not, 
for the duration of such suspension, 
and subject to the provisions of section 
7(b), be eligible to receive any addi-
tional insurance, reinsurance, guar-
anty, loan, or other financial support 
from OPIC. 

(b) Suspended entities: 
(1) May be retained on the OPIC 

mailing list only for the purpose of re-
ceiving informational mailings; 

(2) May register projects with OPIC 
but may not submit project applica-
tions to OPIC; 

(3) May continue to deal with OPIC 
with respect to agreements entered 
with OPIC prior to the suspension and 
may amend or be granted modifica-
tions of such agreements, including 
loan reschedulings and refinancings; 

(4) May not be invited to participate 
in OPIC-sponsored investment missions 
or other similar activities; and 

(5) May not receive indirectly, or 
beneficially, whether through the pur-
chase of project participations, the use 
of intermediary entities or other such 
devices, any OPIC services which they 
would not be entitled to receive di-
rectly, and may not be the beneficiary 
of financial support advanced by a 
third party where such support, in 
turn, is guaranteed or insured by OPIC; 
provided, however that such suspended 
entity shall be entitled to all benefits 
and payments accruing to holders of 
negotiable instruments guaranteed by 
OPIC and acquired by such suspended 
entity pursuant to a public offering 
thereof by the original or any subse-
quent holder thereof. 

§ 709.8 Procedure for voiding suspen-
sions. 

Upon receipt by OPIC from the sub-
ject entity of notice of the entry of a 
final judgment of reversal of the con-
viction or convictions on which a sus-
pension was based, and subject to 

verification thereof by the General 
Counsel and to a finding by the General 
Counsel that no other convictions 
under the act are outstanding, the 
President shall void such suspension 

PART 710—ADMINISTRATIVE EN-
FORCEMENT PROCEDURES OF 
POST-EMPLOYMENT RESTRIC-
TIONS 

Sec. 
710.1 General. 
710.2 Action on receipt of information re-

garding violation. 
710.3 Initiation of administrative discipli-

nary proceeding. 
710.4 Notice. 
710.5 Failure to request hearing. 
710.6 Appointment and qualifications of ex-

aminer. 
710.7 Time, date and place of hearing. 
710.8 Rights of parties at hearing. 
710.9 Burden of proof. 
710.10 Findings. 
710.11 Appeal. 
710.12 Finding of violation. 
710.13 Appropriate action. 
710.14 Judicial review. 
710.15 Delegation of authority. 

AUTHORITY: 18 U.S.C. 207(j). 

SOURCE: 45 FR 5685, Jan. 24, 1980, unless 
otherwise noted. 

§ 710.1 General. 
The following procedures are hereby 

established with respect to the admin-
istrative enforcement of restrictions on 
post-employment activities (18 U.S.C. 
207(a), (b) or (c) and implementing reg-
ulations (44 FR 19987 and 19988, April 3, 
1979) published by the Office of Govern-
ment Ethics. 

§ 710.2 Action on receipt of informa-
tion regarding violation. 

On receipt of information regarding a 
possible violation of the statutory or 
regulatory post-employment restric-
tions by a former OPIC employee and 
after determining that such informa-
tion does not appear to be frivolous, 
the President of OPIC or the Presi-
dent’s designee shall provide such in-
formation to the Director of the Office 
of Government Ethics and to the 
Criminal Division, Department of Jus-
tice. Any investigation or administra-
tive action shall be coordinated with 
the Department of Justice to avoid 
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prejudicing possible criminal pro-
ceedings. If the Department of Justice 
informs OPIC that it does not intend to 
institute criminal proceedings, such 
coordination shall no longer be re-
quired and OPIC shall be free to pursue 
administrative action. 

§ 710.3 Initiation of administrative dis-
ciplinary proceeding. 

Whenever the President of OPIC or 
the President’s designee determines 
after appropriate review that there is 
reasonable cause to believe that a 
former OPIC employee had violated the 
statutory or regulatory post-employ-
ment restrictions, an administrative 
disciplinary proceeding shall be initi-
ated. 

§ 710.4 Notice. 
The President of OPIC or the Presi-

dent’s designee shall initiate an admin-
istrative disciplinary hearing by pro-
viding the former OPIC employee with 
notice of an intention to institute a 
proceeding and an opportunity for a 
hearing. Notice must include: 

(a) A statement of allegations and 
the basis thereof sufficiently detailed 
to enable the former employee to pre-
pare an adequate defense; 

(b) Notification of the right to a 
hearing; and 

(c) An explanation of the method by 
which a hearing may be requested. 

§ 710.5 Failure to request hearing. 
The President of OPIC may take ap-

propriate action referred to in § 710.13 
in the case of any former OPIC em-
ployee who has failed to make a writ-
ten request to OPIC for a hearing with-
in 30 days after receiving adequate no-
tice. 

§ 710.6 Appointment and qualifications 
of examiner. 

When a former OPIC employee after 
receiving adequate notice requests a 
hearing, a presiding official (herein-
after referred to as ‘‘examiner’’) shall 
be appointed by the President of OPIC 
to make an initial decision. The exam-
iner shall be a responsible person who 
is a member of the bar of a State or of 
the District of Columbia, who is impar-
tial and who has not participated in 
any manner in the decision to initiate 

the proceedings. The examiner may or 
may not be an OPIC employee. 

§ 710.7 Time, date and place of hear-
ing. 

The examiner shall establish a rea-
sonable time, date and place to conduct 
the hearing. In establishing a date, the 
examiner shall give due regard to the 
former employee’s need for: 

(a) Adequate time to prepare a de-
fense properly; and 

(b) An expeditious resolution of alle-
gations that may be damaging to the 
individual’s reputation. 

§ 710.8 Rights of parties at hearing. 
A hearing shall include, at a min-

imum, the following rights for both 
parties to: 

(a) Represent oneself or be rep-
resented by counsel; 

(b) Introduce and examine witnesses 
and submit physical evidence (includ-
ing the use of interrogatories); 

(c) Confront and cross-examine ad-
verse witnesses; 

(d) Present oral argument; and 
(e) Receive a transcript or recording 

of the proceedings on request. 

§ 710.9 Burden of proof. 
In any hearing under this part, OPIC 

shall have the burden of proof and 
must establish substantial evidence of 
a violation of the statutory or post-em-
ployment restrictions. 

§ 710.10 Findings. 
The examiner shall make a deter-

mination exclusively on matters of 
record in the proceeding and shall set 
forth in the written decision all find-
ings of fact and conclusions of law rel-
evant to the matters in issue. 

§ 710.11 Appeal. 
(a) Within 20 days of the date of the 

initial decision, either party may ap-
peal the decision to the President of 
OPIC. The President’s decision on such 
appeal shall be based solely on the 
record of the proceedings or those por-
tions thereof cited by the parties to 
limit the issues. 

(b) If the President modifies or re-
verses the examiner’s decision, the 
President shall specify such findings of 
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fact and conclusions of law as are dif-
ferent from those of the examiner. 

(c) The decision of the President on 
appeal, shall constitute final adminis-
trative decision. An initial decision of 
the examiner which has not been ap-
pealed during the 20-day period pro-
vided shall become a final administra-
tive decision on the twenty-first day. 

§ 710.12 Finding of violation. 

The President of OPIC shall take ap-
propriate action referred to in § 710.13 
in the case of an individual who is 
found in violation of the statutory or 
regulatory post-employment restric-
tions, after a final administrative deci-
sion. 

§ 710.13 Appropriate action. 

Appropriate action includes: 
(a) Prohibiting the individual from 

making, on behalf of any other person 
(except the United States), any formal 
or informal appearance before, or with 
the intent to influence, any oral or 
written communication to, OPIC on 
any matter or business for a period not 
to exceed five years, which may be ac-
complished by directing OPIC employ-
ees to refuse to participate in any such 
appearance or to accept any such com-
munication. 

(b) Taking other appropriate discipli-
nary action. 

[45 FR 5685, Jan. 24, 1980; 49 FR 18295, Apr. 30, 
1984] 

§ 710.14 Judicial review. 

Any person found to have partici-
pated in a violation of statutory or reg-
ulatory post-employment restrictions 
(18 U.S.C. 207(a), (b) or (c) or the regu-
lations compiled at 44 FR 19987 and 
19988, April 3, 1979) may seek judicial 
review of the administrative deter-
mination. 

§ 710.15 Delegation of authority. 

The functions of the President of 
OPIC specified in §§ 710.2, 710.4 and 710.5 
of this part are delegated to the Gen-
eral Counsel of OPIC. An examiner 
shall be delegated authority on an ad 
hoc basis. 

PART 711—ENFORCEMENT OF 
NONDISCRIMINATION ON THE 
BASIS OF HANDICAP IN PRO-
GRAMS OR ACTIVITIES CON-
DUCTED BY THE OVERSEAS PRI-
VATE INVESTMENT CORPORA-
TION 

Sec. 
711.101 Purpose. 
711.102 Application. 
711.103 Definitions. 
711.104–711.109 [Reserved] 
711.110 Self-evaluation. 
711.111 Notice. 
711.112–711.129 [Reserved] 
711.130 General prohibitions against dis-

crimination. 
711.131–711.139 [Reserved] 
711.140 Employment. 
711.141–711.148 [Reserved] 
711.149 Program accessibility: Discrimina-

tion prohibited. 
711.150 Program accessibility: Existing fa-

cilities. 
711.151 Program accessibility: New con-

struction and alterations. 
711.152–711.159 [Reserved] 
711.160 Communications. 
711.161–711.169 [Reserved] 
711.170 Compliance procedures. 
711.171–711.999 [Reserved] 

AUTHORITY: 29 U.S.C. 794. 

SOURCE: 53 FR 25882, 25885, July 8, 1988, un-
less otherwise noted. 

§ 711.101 Purpose. 
The purpose of this regulation is to 

effectuate section 119 of the Rehabili-
tation, Comprehensive Services, and 
Developmental Disabilities Amend-
ments of 1978, which amended section 
504 of the Rehabilitation Act of 1973 to 
prohibit discrimination on the basis of 
handicap in programs or activities con-
ducted by Executive agencies or the 
United States Postal Service. 

§ 711.102 Application. 
This regulation (§§ 711.101–711.170) ap-

plies to all programs or activities con-
ducted by the agency, except for pro-
grams or activities conducted outside 
the United States that do not involve 
individuals with handicaps in the 
United States. 

§ 711.103 Definitions. 
For purposes of this regulation, the 

term— 
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Assistant Attorney General means the 
Assistant Attorney General, Civil 
Rights Division, United States Depart-
ment of Justice. 

Auxiliary aids means services or de-
vices that enable persons with im-
paired sensory, manual, or speaking 
skills to have an equal opportunity to 
participate in, and enjoy the benefits 
of, programs or activities conducted by 
the agency. For example, auxiliary aids 
useful for persons with impaired vision 
include readers, Brailled materials, 
audio recordings, and other similar 
services and devices. Auxiliary aids 
useful for persons with impaired hear-
ing include telephone handset ampli-
fiers, telephones compatible with hear-
ing aids, telecommunication devices 
for deaf persons (TDD’s), interpreters, 
notetakers, written materials, and 
other similar services and devices. 

Complete complaint means a written 
statement that contains the complain-
ant’s name and address and describes 
the agency’s alleged discriminatory ac-
tion in sufficient detail to inform the 
agency of the nature and date of the al-
leged violation of section 504. It shall 
be signed by the complainant or by 
someone authorized to do so on his or 
her behalf. Complaints filed on behalf 
of classes or third parties shall describe 
or identify (by name, if possible) the 
alleged victims of discrimination. 

Facility means all or any portion of 
buildings, structures, equipment, 
roads, walks, parking lots, rolling 
stock or other conveyances, or other 
real or personal property. 

Historic preservation programs means 
programs conducted by the agency that 
have preservation of historic properties 
as a primary purpose. 

Historic properties means those prop-
erties that are listed or eligible for 
listing in the National Register of His-
toric Places or properties designated as 
historic under a statute of the appro-
priate State or local government body. 

Individual with handicaps means any 
person who has a physical or mental 
impairment that substantially limits 
one or more major life activities, has a 
record of such an impairment, or is re-
garded as having such an impairment. 

As used in this definition, the phrase: 
(1) Physical or mental impairment in-

cludes— 

(i) Any physiological disorder or con-
dition, cosmetic disfigurement, or ana-
tomical loss affecting one or more of 
the following body systems: Neuro-
logical; musculoskeletal; special sense 
organs; respiratory, including speech 
organs; cardiovascular; reproductive; 
digestive; genitourinary; hemic and 
lymphatic; skin; and endocrine; or 

(ii) Any mental or psychological dis-
order, such as mental retardation, or-
ganic brain syndrome, emotional or 
mental illness, and specific learning 
disabilities. The term physical or mental 
impairment includes, but is not limited 
to, such diseases and conditions as or-
thopedic, visual, speech, and hearing 
impairments, cerebral palsy, epilepsy, 
muscular dystrophy, multiple sclerosis, 
cancer, heart disease, diabetes, mental 
retardation, emotional illness, and 
drug addiction and alcoholism. 

(2) Major life activities includes func-
tions such as caring for one’s self, per-
forming manual tasks, walking, seeing, 
hearing, speaking, breathing, learning, 
and working. 

(3) Has a record of such an impairment 
means has a history of, or has been 
misclassified as having, a mental or 
physical impairment that substantially 
limits one or more major life activi-
ties. 

(4) Is regarded as having an impairment 
means— 

(i) Has a physical or mental impair-
ment that does not substantially limit 
major life activities but is treated by 
the agency as constituting such a limi-
tation; 

(ii) Has a physical or mental impair-
ment that substantially limits major 
life activities only as a result of the at-
titudes of others toward such impair-
ment; or 

(iii) Has none of the impairments de-
fined in paragraph (1) of this definition 
but is treated by the agency as having 
such an impairment. 

Qualified individual with handicaps 
means— 

(1) With respect to preschool, elemen-
tary, or secondary education services 
provided by the agency, an individual 
with handicaps who is a member of a 
class of persons otherwise entitled by 
statute, regulation, or agency policy to 
receive education services from the 
agency; 
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(2) With respect to any other agency 
program or activity under which a per-
son is required to perform services or 
to achieve a level of accomplishment, 
an individual with handicaps who 
meets the essential eligibility require-
ments and who can achieve the purpose 
of the program or activity without 
modifications in the program or activ-
ity that the agency can demonstrate 
would result in a fundamental alter-
ation in its nature; 

(3) With respect to any other pro-
gram or activity, an individual with 
handicaps who meets the essential eli-
gibility requirements for participation 
in, or receipt of benefits from, that pro-
gram or activity; and 

(4) Qualified handicapped person as 
that term is defined for purposes of em-
ployment in 29 CFR 1613.702(f), which is 
made applicable to this regulation by 
§ 711.140. 

Section 504 means section 504 of the 
Rehabilitation Act of 1973 (Pub. L. 93– 
112, 87 Stat. 394 (29 U.S.C. 794)), as 
amended by the Rehabilitation Act 
Amendments of 1974 (Pub. L. 93–516, 88 
Stat. 1617); the Rehabilitation, Com-
prehensive Services, and Develop-
mental Disabilities Amendments of 
1978 (Pub. L. 95–602, 92 Stat. 2955); and 
the Rehabilitation Act Amendments of 
1986 (Pub. L. 99–506, 100 Stat. 1810). As 
used in this regulation, section 504 ap-
plies only to programs or activities 
conducted by Executive agencies and 
not to federally assisted programs. 

Substantial impairment means a sig-
nificant loss of the integrity of finished 
materials, design quality, or special 
character resulting from a permanent 
alteration. 

§§ 711.104–711.109 [Reserved] 

§ 711.110 Self-evaluation. 
(a) The agency shall, by September 6, 

1989, evaluate its current policies and 
practices, and the effects thereof, that 
do not or may not meet the require-
ments of this regulation and, to the ex-
tent modification of any such policies 
and practices is required, the agency 
shall proceed to make the necessary 
modifications. 

(b) The agency shall provide an op-
portunity to interested persons, includ-
ing individuals with handicaps or orga-

nizations representing individuals with 
handicaps, to participate in the self- 
evaluation process by submitting com-
ments (both oral and written). 

(c) The agency shall, for at least 
three years following completion of the 
self-evaluation, maintain on file and 
make available for public inspection: 

(1) A description of areas examined 
and any problems identified; and 

(2) A description of any modifications 
made. 

§ 711.111 Notice. 

The agency shall make available to 
employees, applicants, participants, 
beneficiaries, and other interested per-
sons such information regarding the 
provisions of this regulation and its ap-
plicability to the programs or activi-
ties conducted by the agency, and 
make such information available to 
them in such manner as the head of the 
agency finds necessary to apprise such 
persons of the protections against dis-
crimination assured them by section 
504 and this regulation. 

§§ 711.112–711.129 [Reserved] 

§ 711.130 General prohibitions against 
discrimination. 

(a) No qualified individual with 
handicaps shall, on the basis of handi-
cap, be excluded from participation in, 
be denied the benefits of, or otherwise 
be subjected to discrimination under 
any program or activity conducted by 
the agency. 

(b)(1) The agency, in providing any 
aid, benefit, or service, may not, di-
rectly or through contractual, licens-
ing, or other arrangements, on the 
basis of handicap— 

(i) Deny a qualified individual with 
handicaps the opportunity to partici-
pate in or benefit from the aid, benefit, 
or service; 

(ii) Afford a qualified individual with 
handicaps an opportunity to partici-
pate in or benefit from the aid, benefit, 
or service that is not equal to that af-
forded others; 

(iii) Provide a qualified individual 
with handicaps with an aid, benefit, or 
service that is not as effective in af-
fording equal opportunity to obtain the 
same result, to gain the same benefit, 
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or to reach the same level of achieve-
ment as that provided to others; 

(iv) Provide different or separate aid, 
benefits, or services to individuals with 
handicaps or to any class of individuals 
with handicaps than is provided to oth-
ers unless such action is necessary to 
provide qualified individuals with 
handicaps with aid, benefits, or serv-
ices that are as effective as those pro-
vided to others; 

(v) Deny a qualified individual with 
handicaps the opportunity to partici-
pate as a member of planning or advi-
sory boards; 

(vi) Otherwise limit a qualified indi-
vidual with handicaps in the enjoy-
ment of any right, privilege, advan-
tage, or opportunity enjoyed by others 
receiving the aid, benefit, or service. 

(2) The agency may not deny a quali-
fied individual with handicaps the op-
portunity to participate in programs or 
activities that are not separate or dif-
ferent, despite the existence of permis-
sibly separate or different programs or 
activities. 

(3) The agency may not, directly or 
through contractual or other arrange-
ments, utilize criteria or methods of 
administration the purpose or effect of 
which would— 

(i) Subject qualified individuals with 
handicaps to discrimination on the 
basis of handicap; or 

(ii) Defeat or substantially impair ac-
complishment of the objectives of a 
program or activity with respect to in-
dividuals with handicaps. 

(4) The agency may not, in deter-
mining the site or location of a facil-
ity, make selections the purpose or ef-
fect of which would— 

(i) Exclude individuals with handi-
caps from, deny them the benefits of, 
or otherwise subject them to discrimi-
nation under any program or activity 
conducted by the agency; or 

(ii) Defeat or substantially impair 
the accomplishment of the objectives 
of a program or activity with respect 
to individuals with handicaps. 

(5) The agency, in the selection of 
procurement contractors, may not use 
criteria that subject qualified individ-
uals with handicaps to discrimination 
on the basis of handicap. 

(6) The agency may not administer a 
licensing or certification program in a 

manner that subjects qualified individ-
uals with handicaps to discrimination 
on the basis of handicap, nor may the 
agency establish requirements for the 
programs or activities of licensees or 
certified entities that subject qualified 
individuals with handicaps to discrimi-
nation on the basis of handicap. How-
ever, the programs or activities of enti-
ties that are licensed or certified by 
the agency are not, themselves, cov-
ered by this regulation. 

(c) The exclusion of nonhandicapped 
persons from the benefits of a program 
limited by Federal statute or Execu-
tive order to individuals with handi-
caps or the exclusion of a specific class 
of individuals with handicaps from a 
program limited by Federal statute or 
Executive order to a different class of 
individuals with handicaps is not pro-
hibited by this regulation. 

(d) The agency shall administer pro-
grams and activities in the most inte-
grated setting appropriate to the needs 
of qualified individuals with handicaps. 

§§ 711.131–711.139 [Reserved] 

§ 711.140 Employment. 

No qualified individual with handi-
caps shall, on the basis of handicap, be 
subject to discrimination in employ-
ment under any program or activity 
conducted by the agency. The defini-
tions, requirements, and procedures of 
section 501 of the Rehabilitation Act of 
1973 (29 U.S.C. 791), as established by 
the Equal Employment Opportunity 
Commission in 29 CFR part 1613, shall 
apply to employment in federally con-
ducted programs or activities. 

§§ 711.141–711.148 [Reserved] 

§ 711.149 Program accessibility: Dis-
crimination prohibited. 

Except as otherwise provided in 
§ 711.150, no qualified individual with 
handicaps shall, because the agency’s 
facilities are inaccessible to or unus-
able by individuals with handicaps, be 
denied the benefits of, be excluded from 
participation in, or otherwise be sub-
jected to discrimination under any pro-
gram or activity conducted by the 
agency. 
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§ 711.150 Program accessibility: Exist-
ing facilities. 

(a) General. The agency shall operate 
each program or activity so that the 
program or activity, when viewed in its 
entirety, is readily accessible to and 
usable by individuals with handicaps. 
This paragraph does not— 

(1) Necessarily require the agency to 
make each of its existing facilities ac-
cessible to and usable by individuals 
with handicaps; 

(2) In the case of historic preserva-
tion programs, require the agency to 
take any action that would result in a 
substantial impairment of significant 
historic features of an historic prop-
erty; or 

(3) Require the agency to take any 
action that it can demonstrate would 
result in a fundamental alteration in 
the nature of a program or activity or 
in undue financial and administrative 
burdens. In those circumstances where 
agency personnel believe that the pro-
posed action would fundamentally 
alter the program or activity or would 
result in undue financial and adminis-
trative burdens, the agency has the 
burden of proving that compliance with 
§ 711.150(a) would result in such alter-
ation or burdens. The decision that 
compliance would result in such alter-
ation or burdens must be made by the 
agency head or his or her designee 
after considering all agency resources 
available for use in the funding and op-
eration of the conducted program or 
activity, and must be accompanied by 
a written statement of the reasons for 
reaching that conclusion. If an action 
would result in such an alteration or 
such burdens, the agency shall take 
any other action that would not result 
in such an alteration or such burdens 
but would nevertheless ensure that in-
dividuals with handicaps receive the 
benefits and services of the program or 
activity. 

(b) Methods—(1) General. The agency 
may comply with the requirements of 
this section through such means as re-
design of equipment, reassignment of 
services to accessible buildings, assign-
ment of aides to beneficiaries, home 
visits, delivery of services at alternate 
accessible sites, alteration of existing 
facilities and construction of new fa-
cilities, use of accessible rolling stock, 

or any other methods that result in 
making its programs or activities read-
ily accessible to and usable by individ-
uals with handicaps. The agency is not 
required to make structural changes in 
existing facilities where other methods 
are effective in achieving compliance 
with this section. The agency, in mak-
ing alterations to existing buildings, 
shall meet accessibility requirements 
to the extent compelled by the Archi-
tectural Barriers Act of 1968, as amend-
ed (42 U.S.C. 4151–4157), and any regula-
tions implementing it. In choosing 
among available methods for meeting 
the requirements of this section, the 
agency shall give priority to those 
methods that offer programs and ac-
tivities to qualified individuals with 
handicaps in the most integrated set-
ting appropriate. 

(2) Historic preservation programs. In 
meeting the requirements of § 711.150(a) 
in historic preservation programs, the 
agency shall give priority to methods 
that provide physical access to individ-
uals with handicaps. In cases where a 
physical alteration to an historic prop-
erty is not required because of 
§ 711.150(a) (2) or (3), alternative meth-
ods of achieving program accessibility 
include— 

(i) Using audio-visual materials and 
devices to depict those portions of an 
historic property that cannot other-
wise be made accessible; 

(ii) Assigning persons to guide indi-
viduals with handicaps into or through 
portions of historic properties that 
cannot otherwise be made accessible; 
or 

(iii) Adopting other innovative meth-
ods. 

(c) Time period for compliance. The 
agency shall comply with the obliga-
tions established under this section by 
November 7, 1988, except that where 
structural changes in facilities are un-
dertaken, such changes shall be made 
by September 6, 1991, but in any event 
as expeditiously as possible. 

(d) Transition plan. In the event that 
structural changes to facilities will be 
undertaken to achieve program acces-
sibility, the agency shall develop, by 
March 6, 1989, a transition plan setting 
forth the steps necessary to complete 
such changes. The agency shall provide 
an opportunity to interested persons, 
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including individuals with handicaps or 
organizations representing individuals 
with handicaps, to participate in the 
development of the transition plan by 
submitting comments (both oral and 
written). A copy of the transition plan 
shall be made available for public in-
spection. The plan shall, at a min-
imum— 

(1) Identify physical obstacles in the 
agency’s facilities that limit the acces-
sibility of its programs or activities to 
individuals with handicaps; 

(2) Describe in detail the methods 
that will be used to make the facilities 
accessible; 

(3) Specify the schedule for taking 
the steps necessary to achieve compli-
ance with this section and, if the time 
period of the transition plan is longer 
than one year, identify steps that will 
be taken during each year of the tran-
sition period; and 

(4) Indicate the official responsible 
for implementation of the plan. 

§ 711.151 Program accessibility: New 
construction and alterations. 

Each building or part of a building 
that is constructed or altered by, on 
behalf of, or for the use of the agency 
shall be designed, constructed, or al-
tered so as to be readily accessible to 
and usable by individuals with handi-
caps. The definitions, requirements, 
and standards of the Architectural Bar-
riers Act (42 U.S.C. 4151–4157), as estab-
lished in 41 CFR 101–19.600 to 101–19.607, 
apply to buildings covered by this sec-
tion. 

§§ 711.152–711.159 [Reserved] 

§ 711.160 Communications. 

(a) The agency shall take appropriate 
steps to ensure effective communica-
tion with applicants, participants, per-
sonnel of other Federal entities, and 
members of the public. 

(1) The agency shall furnish appro-
priate auxiliary aids where necessary 
to afford an individual with handicaps 
an equal opportunity to participate in, 
and enjoy the benefits of, a program or 
activity conducted by the agency. 

(i) In determining what type of auxil-
iary aid is necessary, the agency shall 
give primary consideration to the re-

quests of the individual with handi-
caps. 

(ii) The agency need not provide indi-
vidually prescribed devices, readers for 
personal use or study, or other devices 
of a personal nature. 

(2) Where the agency communicates 
with applicants and beneficiaries by 
telephone, telecommunication devices 
for deaf persons (TDD’s) or equally ef-
fective telecommunication systems 
shall be used to communicate with per-
sons with impaired hearing. 

(b) The agency shall ensure that in-
terested persons, including persons 
with impaired vision or hearing, can 
obtain information as to the existence 
and location of accessible services, ac-
tivities, and facilities. 

(c) The agency shall provide signage 
at a primary entrance to each of its in-
accessible facilities, directing users to 
a location at which they can obtain in-
formation about accessible facilities. 
The international symbol for accessi-
bility shall be used at each primary en-
trance of an accessible facility. 

(d) This section does not require the 
agency to take any action that it can 
demonstrate would result in a funda-
mental alteration in the nature of a 
program or activity or in undue finan-
cial and administrative burdens. In 
those circumstances where agency per-
sonnel believe that the proposed action 
would fundamentally alter the program 
or activity or would result in undue fi-
nancial and administrative burdens, 
the agency has the burden of proving 
that compliance with § 711.160 would re-
sult in such alteration or burdens. The 
decision that compliance would result 
in such alteration or burdens must be 
made by the agency head or his or her 
designee after considering all agency 
resources available for use in the fund-
ing and operation of the conducted pro-
gram or activity and must be accom-
panied by a written statement of the 
reasons for reaching that conclusion. If 
an action required to comply with this 
section would result in such an alter-
ation or such burdens, the agency shall 
take any other action that would not 
result in such an alteration or such 
burdens but would nevertheless ensure 
that, to the maximum extent possible, 
individuals with handicaps receive the 
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benefits and services of the program or 
activity. 

§§ 711.161–711.169 [Reserved] 

§ 711.170 Compliance procedures. 

(a) Except as provided in paragraph 
(b) of this section, this section applies 
to all allegations of discrimination on 
the basis of handicap in programs and 
activities conducted by the agency. 

(b) The agency shall process com-
plaints alleging violations of section 
504 with respect to employment accord-
ing to the procedures established by 
the Equal Employment Opportunity 
Commission in 29 CFR part 1613 pursu-
ant to section 501 of the Rehabilitation 
Act of 1973 (29 U.S.C. 791). 

(c) The Director of Personnel shall be 
responsible for coordinating implemen-
tation of this section. Complaints may 
be sent to Overseas Private Investment 
Corporation, 1615 M Street, NW., Wash-
ington, DC 20527, Attention: Director of 
Personnel. 

(d) The agency shall accept and in-
vestigate all complete complaints for 
which it has jurisdiction. All complete 
complaints must be filed within 180 
days of the alleged act of discrimina-
tion. The agency may extend this time 
period for good cause. 

(e) If the agency receives a complaint 
over which it does not have jurisdic-
tion, it shall promptly notify the com-
plainant and shall make reasonable ef-
forts to refer the complaint to the ap-
propriate Government entity. 

(f) The agency shall notify the Archi-
tectural and Transportation Barriers 
Compliance Board upon receipt of any 
complaint alleging that a building or 
facility that is subject to the Architec-
tural Barriers Act of 1968, as amended 
(42 U.S.C. 4151–4157), is not readily ac-
cessible to and usable by individuals 
with handicaps. 

(g) Within 180 days of the receipt of a 
complete complaint for which it has ju-
risdiction, the agency shall notify the 
complainant of the results of the inves-
tigation in a letter containing— 

(1) Findings of fact and conclusions 
of law; 

(2) A description of a remedy for each 
violation found; and 

(3) A notice of the right to appeal. 

(h) Appeals of the findings of fact and 
conclusions of law or remedies must be 
filed by the complainant within 90 days 
of receipt from the agency of the letter 
required by § 711.170(g). The agency 
may extend this time for good cause. 

(i) Timely appeals shall be accepted 
and processed by the head of the agen-
cy. 

(j) The head of the agency shall no-
tify the complainant of the results of 
the appeal within 60 days of the receipt 
of the request. If the head of the agen-
cy determines that additional informa-
tion is needed from the complainant, 
he or she shall have 60 days from the 
date of receipt of the additional infor-
mation to make his or her determina-
tion on the appeal. 

(k) The time limits cited in para-
graphs (g) and (j) of this section may be 
extended with the permission of the 
Assistant Attorney General. 

(l) The agency may delegate its au-
thority for conducting complaint in-
vestigations to other Federal agencies, 
except that the authority for making 
the final determination may not be 
delegated to another agency. 

[53 FR 25882, 25885, July 8, 1988, as amended 53 
FR 25883, July 8, 1988] 

§§ 711.171–711.999 [Reserved] 

PART 712—NEW RESTRICTIONS ON 
LOBBYING 

Subpart A—General 

Sec. 
712.100 Conditions on use of funds. 
712.105 Definitions. 
712.110 Certification and disclosure. 

Subpart B—Activities by Own Employees 

712.200 Agency and legislative liaison. 
712.205 Professional and technical services. 
712.210 Reporting. 

Subpart C—Activities by Other Than Own 
Employees 

712.300 Professional and technical services. 

Subpart D—Penalties and Enforcement 

712.400 Penalties. 
712.405 Penalty procedures. 
712.410 Enforcement. 
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Subpart E—Exemptions 

712.500 Secretary of Defense. 

Subpart F—Agency Reports 

712.600 Semi-annual compilation. 
712.605 Inspector General report. 

APPENDIX A TO PART 712—CERTIFICATION RE-
GARDING LOBBYING 

APPENDIX B TO PART 712—DISCLOSURE FORM 
TO REPORT LOBBYING 

AUTHORITY: Section 319, Public Law 101–121 
(31 U.S.C. 1352). 

CROSS REFERENCE: See also Office of Man-
agement and Budget notice published at 54 
FR 52306, December 20, 1989. 

SOURCE: 55 FR 6737, 6750, Feb. 26, 1990, un-
less otherwise noted. 

Subpart A—General 

§ 712.100 Conditions on use of funds. 
(a) No appropriated funds may be ex-

pended by the recipient of a Federal 
contract, grant, loan, or cooperative 
ageement to pay any person for influ-
encing or attempting to influence an 
officer or employee of any agency, a 
Member of Congress, an officer or em-
ployee of Congress, or an employee of a 
Member of Congress in connection with 
any of the following covered Federal 
actions: the awarding of any Federal 
contract, the making of any Federal 
grant, the making of any Federal loan, 
the entering into of any cooperative 
agreement, and the extension, continu-
ation, renewal, amendment, or modi-
fication of any Federal contract, grant, 
loan, or cooperative agreement. 

(b) Each person who requests or re-
ceives from an agency a Federal con-
tract, grant, loan, or cooperative 
agreement shall file with that agency a 
certification, set forth in appendix A, 
that the person has not made, and will 
not make, any payment prohibited by 
paragraph (a) of this section. 

(c) Each person who requests or re-
ceives from an agency a Federal con-
tract, grant, loan, or a cooperative 
agreement shall file with that agency a 
disclosure form, set forth in appendix 
B, if such person has made or has 
agreed to make any payment using 
nonappropriated funds (to include prof-
its from any covered Federal action), 
which would be prohibited under para-

graph (a) of this section if paid for with 
appropriated funds. 

(d) Each person who requests or re-
ceives from an agency a commitment 
providing for the United States to in-
sure or guarantee a loan shall file with 
that agency a statement, set forth in 
appendix A, whether that person has 
made or has agreed to make any pay-
ment to influence or attempt to influ-
ence an officer or employee of any 
agency, a Member of Congress, an offi-
cer or employee of Congress, or an em-
ployee of a Member of Congress in con-
nection with that loan insurance or 
guarantee. 

(e) Each person who requests or re-
ceives from an agency a commitment 
providing for the United States to in-
sure or guarantee a loan shall file with 
that agency a disclosure form, set forth 
in appendix B, if that person has made 
or has agreed to make any payment to 
influence or attempt to influence an of-
ficer or employee of any agency, a 
Member of Congress, an officer or em-
ployee of Congress, or an employee of a 
Member of Congress in connection with 
that loan insurance or guarantee. 

§ 712.105 Definitions. 
For purposes of this part: 
(a) Agency, as defined in 5 U.S.C. 

552(f), includes Federal executive de-
partments and agencies as well as inde-
pendent regulatory commissions and 
Government corporations, as defined in 
31 U.S.C. 9101(1). 

(b) Covered Federal action means any 
of the following Federal actions: 

(1) The awarding of any Federal con-
tract; 

(2) The making of any Federal grant; 
(3) The making of any Federal loan; 
(4) The entering into of any coopera-

tive agreement; and, 
(5) The extension, continuation, re-

newal, amendment, or modification of 
any Federal contract, grant, loan, or 
cooperative agreement. 

Covered Federal action does not in-
clude receiving from an agency a com-
mitment providing for the United 
States to insure or guarantee a loan. 
Loan guarantees and loan insurance 
are addressed independently within 
this part. 

(c) Federal contract means an acquisi-
tion contract awarded by an agency, 
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including those subject to the Federal 
Acquisition Regulation (FAR), and any 
other acquisition contract for real or 
personal property or services not sub-
ject to the FAR. 

(d) Federal cooperative agreement 
means a cooperative agreement en-
tered into by an agency. 

(e) Federal grant means an award of 
financial assistance in the form of 
money, or property in lieu of money, 
by the Federal Government or a direct 
appropriation made by law to any per-
son. The term does not include tech-
nical assistance which provides serv-
ices instead of money, or other assist-
ance in the form of revenue sharing, 
loans, loan guarantees, loan insurance, 
interest subsidies, insurance, or direct 
United States cash assistance to an in-
dividual. 

(f) Federal loan means a loan made by 
an agency. The term does not include 
loan guarantee or loan insurance. 

(g) Indian tribe and tribal organization 
have the meaning provided in section 4 
of the Indian Self-Determination and 
Education Assistance Act (25 U.S.C. 
450B). Alaskan Natives are included 
under the definitions of Indian tribes in 
that Act. 

(h) Influencing or attempting to influ-
ence means making, with the intent to 
influence, any communication to or ap-
pearance before an officer or employee 
or any agency, a Member of Congress, 
an officer or employee of Congress, or 
an employee of a Member of Congress 
in connection with any covered Federal 
action. 

(i) Loan guarantee and loan insurance 
means an agency’s guarantee or insur-
ance of a loan made by a person. 

(j) Local government means a unit of 
government in a State and, if char-
tered, established, or otherwise recog-
nized by a State for the performance of 
a governmental duty, including a local 
public authority, a special district, an 
intrastate district, a council of govern-
ments, a sponsor group representative 
organization, and any other instrumen-
tality of a local government. 

(k) Officer or employee of an agency in-
cludes the following individuals who 
are employed by an agency: 

(1) An individual who is appointed to 
a position in the Government under 

title 5, U.S. Code, including a position 
under a temporary appointment; 

(2) A member of the uniformed serv-
ices as defined in section 101(3), title 37, 
U.S. Code; 

(3) A special Government employee 
as defined in section 202, title 18, U.S. 
Code; and, 

(4) An individual who is a member of 
a Federal advisory committee, as de-
fined by the Federal Advisory Com-
mittee Act, title 5, U.S. Code appendix 
2. 

(l) Person means an individual, cor-
poration, company, association, au-
thority, firm, partnership, society, 
State, and local government, regard-
less of whether such entity is operated 
for profit or not for profit. This term 
excludes an Indian tribe, tribal organi-
zation, or any other Indian organiza-
tion with respect to expenditures spe-
cifically permitted by other Federal 
law. 

(m) Reasonable compensation means, 
with respect to a regularly employed 
officer or employee of any person, com-
pensation that is consistent with the 
normal compensation for such officer 
or employee for work that is not fur-
nished to, not funded by, or not fur-
nished in cooperation with the Federal 
Government. 

(n) Reasonable payment means, with 
respect to perfessional and other tech-
nical services, a payment in an amount 
that is consistent with the amount nor-
mally paid for such services in the pri-
vate sector. 

(o) Recipient includes all contractors, 
subcontractors at any tier, and sub-
grantees at any tier of the recipient of 
funds received in connection with a 
Federal contract, grant, loan, or coop-
erative agreement. The term excludes 
an Indian tribe, tribal organization, or 
any other Indian organization with re-
spect to expenditures specifically per-
mitted by other Federal law. 

(p) Regularly employed means, with 
respect to an officer or employee of a 
person requesting or receiving a Fed-
eral contract, grant, loan, or coopera-
tive agreement or a commitment pro-
viding for the United States to insure 
or guarantee a loan, an officer or em-
ployee who is employed by such person 
for at least 130 working days within 
one year immediately preceding the 
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date of the submission that initiates 
agency consideration of such person for 
receipt of such contract, grant, loan, 
cooperative agreement, loan insurance 
commitment, or loan guarantee com-
mitment. An officer or employee who is 
employed by such person for less than 
130 working days within one year im-
mediately preceding the date of the 
submission that initiates agency con-
sideration of such person shall be con-
sidered to be regularly employed as 
soon as he or she is employed by such 
person for 130 working days. 

(q) State means a State of the United 
States, the District of Columbia, the 
Commonwealth of Puerto Rico, a terri-
tory or possession of the United States, 
an agency or instrumentality of a 
State, and a multi-State, regional, or 
interstate entity having governmental 
duties and powers. 

§ 712.110 Certification and disclosure. 
(a) Each person shall file a certifi-

cation, and a disclosure form, if re-
quired, with each submission that ini-
tiates agency consideration of such 
person for: 

(1) Award of a Federal contract, 
grant, or cooperative agreement ex-
ceeding $100,000; or 

(2) An award of a Federal loan or a 
commitment providing for the United 
States to insure or guarantee a loan 
exceeding $150,000. 

(b) Each person shall file a certifi-
cation, and a disclosure form, if re-
quired, upon receipt by such person of: 

(1) A Federal contract, grant, or co-
operative agreement exceeding $100,000; 
or 

(2) A Federal loan or a commitment 
providing for the United States to in-
sure or guarantee a loan exceeding 
$150,000, 

Unless such person previously filed a 
certification, and a disclosure form, if 
required, under paragraph (a) of this 
section. 

(c) Each person shall file a disclosure 
form at the end of each calendar quar-
ter in which there occurs any event 
that requires disclosure or that materi-
ally affects the accuracy of the infor-
mation contained in any disclosure 
form previously filed by such person 
under paragraphs (a) or (b) of this sec-
tion. An event that materially affects 

the accuracy of the information re-
ported includes: 

(1) A cumulative increase of $25,000 or 
more in the amount paid or expected to 
be paid for influencing or attempting 
to influence a covered Federal action; 
or 

(2) A change in the person(s) or indi-
vidual(s) influencing or attempting to 
influence a covered Federal action; or, 

(3) A change in the officer(s), em-
ployee(s), or Member(s) contacted to 
influence or attempt to influence a 
covered Federal action. 

(d) Any person who requests or re-
ceives from a person referred to in 
paragraphs (a) or (b) of this section: 

(1) A subcontract exceeding $100,000 
at any tier under a Federal contract; 

(2) A subgrant, contract, or sub-
contract exceeding $100,000 at any tier 
under a Federal grant; 

(3) A contract or subcontract exceed-
ing $100,000 at any tier under a Federal 
loan exceeding $150,000; or, 

(4) A contract or subcontract exceed-
ing $100,000 at any tier under a Federal 
cooperative agreement, 

Shall file a certification, and a disclo-
sure form, if required, to the next tier 
above. 

(e) All disclosure forms, but not cer-
tifications, shall be forwarded from 
tier to tier until received by the person 
referred to in paragraphs (a) or (b) of 
this section. That person shall forward 
all disclosure forms to the agency. 

(f) Any certification or disclosure 
form filed under paragraph (e) of this 
section shall be treated as a material 
representation of fact upon which all 
receiving tiers shall rely. All liability 
arising from an erroneous representa-
tion shall be borne solely by the tier 
filing that representation and shall not 
be shared by any tier to which the er-
roneous representation is forwarded. 
Submitting an erroneous certification 
or disclosure constitutes a failure to 
file the required certification or disclo-
sure, respectively. If a person fails to 
file a required certification or disclo-
sure, the United States may pursue all 
available remedies, including those au-
thorized by section 1352, title 31, U.S. 
Code. 

(g) For awards and commitments in 
process prior to December 23, 1989, but 
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not made before that date, certifi-
cations shall be required at award or 
commitment, covering activities oc-
curring between December 23, 1989, and 
the date of award or commitment. 
However, for awards and commitments 
in process prior to the December 23, 
1989 effective date of these provisions, 
but not made before December 23, 1989, 
disclosure forms shall not be required 
at time of award or commitment but 
shall be filed within 30 days. 

(h) No reporting is required for an ac-
tivity paid for with appropriated funds 
if that activity is allowable under ei-
ther subpart B or C. 

Subpart B—Activities by Own 
Employees 

§ 712.200 Agency and legislative liai-
son. 

(a) The prohibition on the use of ap-
propriated funds, in § 712.100 (a), does 
not apply in the case of a payment of 
reasonable compensation made to an 
officer or employee of a person request-
ing or receiving a Federal contract, 
grant, loan, or cooperative agreement 
if the payment is for agency and legis-
lative liaison activities not directly re-
lated to a covered Federal action. 

(b) For purposes of paragraph (a) of 
this section, providing any information 
specifically requested by an agency or 
Congress is allowable at any time. 

(c) For purposes of paragraph (a) of 
this section, the following agency and 
legislative liaison activities are allow-
able at any time only where they are 
not related to a specific solicitation for 
any covered Federal action: 

(1) Discussing with an agency (in-
cluding individual demonstrations) the 
qualities and characteristics of the per-
son’s products or services, conditions 
or terms of sale, and service capabili-
ties; and, 

(2) Technical discussions and other 
activities regarding the application or 
adaptation of the person’s products or 
services for an agency’s use. 

(d) For purposes of paragraph (a) of 
this section, the following agencies and 
legislative liaison activities are allow-
able only where they are prior to for-
mal solicitation of any covered Federal 
action: 

(1) Providing any information not 
specifically requested but necessary for 
an agency to make an informed deci-
sion about initiation of a covered Fed-
eral action; 

(2) Technical discussions regarding 
the preparation of an unsolicited pro-
posal prior to its official submission; 
and, 

(3) Capability presentations by per-
sons seeking awards from an agency 
pursuant to the provisions of the Small 
Business Act, as amended by Public 
Law 95–507 and other subsequent 
amendments. 

(e) Only those activities expressly au-
thorized by this section are allowable 
under this section. 

§ 712.205 Professional and technical 
services. 

(a) The prohibition on the use of ap-
propriated funds, in § 712.100 (a), does 
not apply in the case of a payment of 
reasonable compensation made to an 
officer or employee of a person request-
ing or receiving a Federal contract, 
grant, loan, or cooperative agreement 
or an extension, continuation, renewal, 
amendment, or modification of a Fed-
eral contract, grant, loan, or coopera-
tive agreement if payment is for pro-
fessional or technical services rendered 
directly in the preparation, submis-
sion, or negotiation of any bid, pro-
posal, or application for that Federal 
contract, grant, loan, or cooperative 
agreement or for meeting requirements 
imposed by or pursuant to law as a 
condition for receiving that Federal 
contract, grant, loan, or cooperative 
agreement. 

(b) For purposes of paragraph (a) of 
this section, ‘‘professional and tech-
nical services’’ shall be limited to ad-
vice and analysis directly applying any 
professional or technical discipline. 
For example, drafting of a legal docu-
ment accompanying a bid or proposal 
by a lawyer is allowable. Similarly, 
technical advice provided by an engi-
neer on the performance or operational 
capability of a piece of equipment ren-
dered directly in the negotiation of a 
contract is allowable. However, com-
munications with the intent to influ-
ence made by a professional (such as a 
licensed lawyer) or a technical person 
(such as a licensed accountant) are not 
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allowable under this section unless 
they provide advice and analysis di-
rectly applying their professional or 
technical expertise and unless the ad-
vice or analysis is rendered directly 
and solely in the preparation, submis-
sion or negotiation of a covered Fed-
eral action. Thus, for example, commu-
nications with the intent to influence 
made by a lawyer that do not provide 
legal advice or analysis directly and 
solely related to the legal aspects of 
his or her client’s proposal, but gen-
erally advocate one proposal over an-
other are not allowable under this sec-
tion because the lawyer is not pro-
viding professional legal services. 
Similarly, communications with the 
intent to influence made by an engi-
neer providing an engineering analysis 
prior to the preparation or submission 
of a bid or proposal are not allowable 
under this section since the engineer is 
providing technical services but not di-
rectly in the preparation, submission 
or negotiation of a covered Federal ac-
tion. 

(c) Requirements imposed by or pur-
suant to law as a condition for receiv-
ing a covered Federal award include 
those required by law or regulation, or 
reasonably expected to be required by 
law or regulation, and any other re-
quirements in the actual award docu-
ments. 

(d) Only those services expressly au-
thorized by this section are allowable 
under this section. 

§ 712.210 Reporting. 
No reporting is required with respect 

to payments of reasonable compensa-
tion made to regularly employed offi-
cers or employees of a person. 

Subpart C—Activities by Other 
Than Own Employees 

§ 712.300 Professional and technical 
services. 

(a) The prohibition on the use of ap-
propriated funds, in § 712.100 (a), does 
not apply in the case of any reasonable 
payment to a person, other than an of-
ficer or employee of a person request-
ing or receiving a covered Federal ac-
tion, if the payment is for professional 
or technical services rendered directly 
in the preparation, submission, or ne-

gotiation of any bid, proposal, or appli-
cation for that Federal contract, grant, 
loan, or cooperative agreement or for 
meeting requirements imposed by or 
pursuant to law as a condition for re-
ceiving that Federal contract, grant, 
loan, or cooperative agreement. 

(b) The reporting requirements in 
§ 712.110 (a) and (b) regarding filing a 
disclosure form by each person, if re-
quired, shall not apply with respect to 
professional or technical services ren-
dered directly in the preparation, sub-
mission, or negotiation of any commit-
ment providing for the United States 
to insure or guarantee a loan. 

(c) For purposes of paragraph (a) of 
this section, ‘‘professional and tech-
nical services’’ shall be limited to ad-
vice and analysis directly applying any 
professional or technical discipline. 
For example, drafting or a legal docu-
ment accompanying a bid or proposal 
by a lawyer is allowable. Similarly, 
technical advice provided by an engi-
neer on the performance or operational 
capability of a piece of equipment ren-
dered directly in the negotiation of a 
contract is allowable. However, com-
munications with the intent to influ-
ence made by a professional (such as a 
licensed lawyer) or a technical person 
(such as a licensed accountant) are not 
allowable under this section unless 
they provide advice and analysis di-
rectly applying their professional or 
technical expertise and unless the ad-
vice or analysis is rendered directly 
and solely in the preparation, submis-
sion or negotiation of a covered Fed-
eral action. Thus, for example, commu-
nications with the intent to influence 
made by a lawyer that do not provide 
legal advice or analysis directly and 
solely related to the legal aspects of 
his or her client’s proposal, but gen-
erally advocate one proposal over an-
other are not allowable under this sec-
tion because the lawyer is not pro-
viding professional legal services. 
Similarly, communications with the 
intent to influence made by an engi-
neer providing an engineering analysis 
prior to the preparation or submission 
of a bid or proposal are not allowable 
under this section since the engineer is 
providing technical services but not di-
rectly in the preparation, submission 
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or negotiation of a covered Federal ac-
tion. 

(d) Requirements imposed by or pur-
suant to law as a condition for receiv-
ing a covered Federal award include 
those required by law or regulation, or 
reasonably expected to be required by 
law or regulation, and any other re-
quirements in the actual award docu-
ments. 

(e) Persons other than officers or em-
ployees of a person requesting or re-
ceiving a covered Federal action in-
clude consultants and trade associa-
tions. 

(f) Only those services expressly au-
thorized by this section are allowable 
under this section. 

Subpart D—Penalties and 
Enforcement 

§ 712.400 Penalties. 

(a) Any person who makes an expend-
iture prohibited herein shall be subject 
to a civil penalty of not less than 
$10,000 and not more than $100,000 for 
each such expenditure. 

(b) Any person who fails to file or 
amend the disclosure form (see appen-
dix B) to be filed or amended if re-
quired herein, shall be subject to a civil 
penalty of not less than $10,000 and not 
more than $100,000 for each such fail-
ure. 

(c) A filing or amended filing on or 
after the date on which an administra-
tive action for the imposition of a civil 
penalty is commenced does not prevent 
the imposition of such civil penalty for 
a failure occurring before that date. An 
administrative action is commenced 
with respect to a failure when an inves-
tigating official determines in writing 
to commence an investigation of an al-
legation of such failure. 

(d) In determining whether to impose 
a civil penalty, and the amount of any 
such penalty, by reason of a violation 
by any person, the agency shall con-
sider the nature, circumstances, ex-
tent, and gravity of the violation, the 
effect on the ability of such person to 
continue in business, any prior viola-
tions by such person, the degree of cul-
pability of such person, the ability of 
the person to pay the penalty, and such 
other matters as may be appropriate. 

(e) First offenders under paragraphs 
(a) or (b) of this section shall be subject 
to a civil penalty of $10,000, absent ag-
gravating circumstances. Second and 
subsequent offenses by persons shall be 
subject to an appropriate civil penalty 
between $10,000 and $100,000, as deter-
mined by the agency head or his or her 
designee. 

(f) An imposition of a civil penalty 
under this section does not prevent the 
United States from seeking any other 
remedy that may apply to the same 
conduct that is the basis for the impo-
sition of such civil penalty. 

§ 712.405 Penalty procedures. 
Agencies shall impose and collect 

civil penalties pursuant to the provi-
sions of the Program Fraud and Civil 
Remedies Act, 31 U.S.C. sections 3803 
(except subsection (c)), 3804, 3805, 3806, 
3807, 3808, and 3812, insofar as these pro-
visions are not inconsistent with the 
requirements herein. 

§ 712.410 Enforcement. 
The head of each agency shall take 

such actions as are necessary to ensure 
that the provisions herein are vigor-
ously implemented and enforced in 
that agency. 

Subpart E—Exemptions 

§ 712.500 Secretary of Defense. 
(a) The Secretary of Defense may ex-

empt, on a case-by-case basis, a cov-
ered Federal action from the prohibi-
tion whenever the Secretary deter-
mines, in writing, that such an exemp-
tion is in the national interest. The 
Secretary shall transmit a copy of each 
such written exemption to Congress 
immediately after making such a de-
termination. 

(b) The Department of Defense may 
issue supplemental regulations to im-
plement paragraph (a) of this section. 

Subpart F—Agency Reports 

§ 712.600 Semi-annual compilation. 
(a) The head of each agency shall col-

lect and compile the disclosure reports 
(see appendix B) and, on May 31 and 
November 30 of each year, submit to 
the Secretary of the Senate and the 
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Clerk of the House of Representatives a 
report containing a compilation of the 
information contained in the disclo-
sure reports received during the six- 
month period ending on March 31 or 
September 30, respectively, of that 
year. 

(b) The report, including the com-
pilation, shall be available for public 
inspection 30 days after receipt of the 
report by the Secretary and the Clerk. 

(c) Information that involves intel-
ligence matters shall be reported only 
to the Select Committee on Intel-
ligence of the Senate, the Permanent 
Select Committee on Intelligence of 
the House of Representatives, and the 
Committees on Appropriations of the 
Senate and the House of Representa-
tives in accordance with procedures 
agreed to by such committees. Such in-
formation shall not be available for 
public inspection. 

(d) Information that is classified 
under Executive Order 12356 or any suc-
cessor order shall be reported only to 
the Committee on Foreign Relations of 
the Senate and the Committee on For-
eign Affairs of the House of Represent-
atives or the Committees on Armed 
Services of the Senate and the House of 
Representatives (whichever such com-
mittees have jurisdiction of matters 
involving such information) and to the 
Committees on Appropriations of the 
Senate and the House of Representa-
tives in accordance with procedures 
agreed to by such committees. Such in-
formation shall not be available for 
public inspection. 

(e) The first semi-annual compilation 
shall be submitted on May 31, 1990, and 
shall contain a compilation of the dis-
closure reports received from Decem-
ber 23, 1989 to March 31, 1990. 

(f) Major agencies, designated by the 
Office of Management and Budget 
(OMB), are required to provide ma-
chine-readable compilations to the 
Secretary of the Senate and the Clerk 
of the House of Representatives no 
later than with the compilations due 
on May 31, 1991. OMB shall provide de-
tailed specifications in a memorandum 
to these agencies. 

(g) Non-major agencies are requested 
to provide machine-readable compila-
tions to the Secretary of the Senate 

and the Clerk of the House of Rep-
resentatives. 

(h) Agencies shall keep the originals 
of all disclosure reports in the official 
files of the agency. 

§ 712.605 Inspector General report. 
(a) The Inspector General, or other 

official as specified in paragraph (b) of 
this section, of each agency shall pre-
pare and submit to Congress each year, 
commencing with submission of the 
President’s Budget in 1991, an evalua-
tion of the compliance of that agency 
with, and the effectiveness of, the re-
quirements herein. The evaluation may 
include any recommended changes that 
may be necessary to strengthen or im-
prove the requirements. 

(b) In the case of an agency that does 
not have an Inspector General, the 
agency official comparable to an In-
spector General shall prepare and sub-
mit the annual report, or, if there is no 
such comparable official, the head of 
the agency shall prepare and submit 
the annual report. 

(c) The annual report shall be sub-
mitted at the same time the agency 
submits its annual budget justifica-
tions to Congress. 

(d) The annual report shall include 
the following: All alleged violations re-
lating to the agency’s covered Federal 
actions during the year covered by the 
report, the actions taken by the head 
of the agency in the year covered by 
the report with respect to those alleged 
violations and alleged violations in 
previous years, and the amounts of 
civil penalties imposed by the agency 
in the year covered by the report. 

APPENDIX A TO PART 712— 
CERTIFICATION REGARDING LOBBYING 

Certification for Contracts, Grants, Loans, and 
Cooperative Agreements 

The undersigned certifies, to the best of his 
or her knowledge and belief, that: 

(1) No Federal appropriated funds have 
been paid or will be paid, by or on behalf of 
the undersigned, to any person for influ-
encing or attempting to influence an officer 
or employee of an agency, a Member of Con-
gress, an officer or employee of Congress, or 
an employee of a Member of Congress in con-
nection with the awarding of any Federal 
contract, the making of any Federal grant, 
the making of any Federal loan, the entering 
into of any cooperative agreement, and the 
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extension, continuation, renewal, amend-
ment, or modification of any Federal con-
tract, grant, loan, or cooperative agreement. 

(2) If any funds other than Federal appro-
priated funds have been paid or will be paid 
to any person for influencing or attempting 
to influence an officer or employee of any 
agency, a Member of Congress, an officer or 
employee of Congress, or an employee of a 
Member of Congress in connection with this 
Federal contract, grant, loan, or cooperative 
agreement, the undersigned shall complete 
and submit Standard Form-LLL, ‘‘Disclosure 
Form to Report Lobbying,’’ in accordance 
with its instructions. 

(3) The undersigned shall require that the 
language of this certification be included in 
the award documents for all subawards at all 
tiers (including subcontracts, subgrants, and 
contracts under grants, loans, and coopera-
tive agreements) and that all subrecipients 
shall certify and disclose accordingly. 

This certification is a material representa-
tion of fact upon which reliance was placed 
when this transaction was made or entered 
into. Submission of this certification is a 
prerequisite for making or entering into this 
transaction imposed by section 1352, title 31, 

U.S. Code. Any person who fails to file the 
required certification shall be subject to a 
civil penalty of not less than $10,000 and not 
more than $100,000 for each such failure. 

Statement for Loan Guarantees and Loan 
Insurance 

The undersigned states, to the best of his 
or her knowledge and belief, that: 

If any funds have been paid or will be paid 
to any person for influencing or attempting 
to influence an officer or employee of any 
agency, a Member of Congress, an officer or 
employee of Congress, or an employee of a 
Member of Congress in connection with this 
commitment providing for the United States 
to insure or guarantee a loan, the under-
signed shall complete and submit Standard 
Form-LLL, ‘‘Disclosure Form to Report Lob-
bying,’’ in accordance with its instructions. 

Submission of this statement is a pre-
requisite for making or entering into this 
transaction imposed by section 1352, title 31, 
U.S. Code. Any person who fails to file the 
required statement shall be subject to a civil 
penalty of not less than $10,000 and not more 
than $100,000 for each such failure. 
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APPENDIX B TO PART 712—DISCLOSURE FORM TO REPORT LOBBYING 
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PART 713—PRODUCTION OF NON-
PUBLIC RECORDS AND TESTI-
MONY OF OPIC EMPLOYEES IN 
LEGAL PROCEEDINGS 

Sec. 
713.1 What does this part prohibit? 
713.2 When does this part apply? 
713.3 How do I request nonpublic records or 

testimony? 
713.4 What must my written request con-

tain? 
713.5 When should I make my request? 
713.6 Where should I send my request? 
713.7 What will OPIC do with my request? 
713.8 If my request is granted, what fees 

apply? 
713.9 If my request is granted, what restric-

tions may apply? 
713.10 Definitions. 

AUTHORITY: 5 U.S.C. 301; 5 U.S.C. 552; 5 
U.S.C. 552a; 5 U.S.C. 702; 18 U.S.C. 207; 18 
U.S.C. 641; 22 U.S.C. 2199(d); 28 U.S.C. 1821. 

SOURCE: 64 FR 8241, Feb. 19, 1999, unless 
otherwise noted. 

§ 713.1 What does this part prohibit? 
This part prohibits the release of 

nonpublic records for legal proceedings 
or the appearance of an OPIC employee 
to testify in legal proceedings except 
as provided in this part. Any person 
possessing nonpublic records may re-
lease them or permit their disclosure 
or release only as provided in this part. 

(a) Duty of OPIC employees. (1) If you 
are an OPIC employee and you are 
served with a subpoena requiring you 
to appear as a witness or to produce 
records, you must promptly notify the 
Vice-president/General Counsel in the 
Department of Legal Affairs. The Vice- 
President/General Counsel has the au-
thority to instruct OPIC employees to 
refuse to appear as a witness or to 
withhold nonpublic records. The Vice- 
President/General Counsel may let an 
OPIC employee provide testimony, in-
cluding expert or opinion testimony, if 
the Vice-President/General Counsel de-
termines that the need for the testi-
mony clearly outweighs contrary con-
siderations. 

(2) If a court or other appropriate au-
thority orders or demands from you ex-
pert or opinion testimony or testimony 
beyond authorized subjects contrary to 
the Vice-President/General Counsel’s 
instructions, you must immediately 
notify the Vice-President/General 

Counsel of the order and then respect-
fully decline to comply with the order. 
You must decline to answer questions 
on the grounds that this part forbids 
such disclosure. You should produce a 
copy of this part, request an oppor-
tunity to consult with the Vice-Presi-
dent/General Counsel, and explain that 
providing such testimony without ap-
proval may expose you to disciplinary 
or other adverse action. 

(b) Duty of persons who are not OPIC 
employees. (1) If you are not an OPIC 
employee but have custody of non-
public records, as defined at § 713.10, 
and you are served with a subpoena re-
quiring you to produce records or to 
testify as a witness, you must prompt-
ly notify OPIC of the subpoena. Also, 
you must notify the issuing court or 
authority and the person or entity for 
whom the subpoena was issued of the 
contents of this part. Provide notice to 
OPIC by sending a copy of the sub-
poena to the Vice-President/General 
Counsel, OPIC, 1100 New York Avenue, 
NW, Washington, DC 20527. After re-
viewing notice, OPIC may advise the 
issuing court or authority and the per-
son or entity for whom the subpoena 
was issued that this part applies and, 
in addition, may intervene, attempt to 
have the subpoena quashed or with-
drawn, or register appropriate objec-
tions. 

(2) After you notify the Vice-Presi-
dent/General Counsel of the subpoena, 
respond to the subpoena by appearing 
at the time and place stated in the sub-
poena, unless otherwise directed by the 
Vice President/General Counsel. Unless 
otherwise authorized by the Vice-Presi-
dent/General Counsel, decline to 
produce any records or give any testi-
mony, basing your refusal on this part. 
If the issuing court or authority orders 
the disclosure of records or orders you 
to testify, decline to produce records or 
testify and advise the Vice-President/ 
General Counsel. 

(c) Penalties. Anyone who discloses 
nonpublic records or gives testimony 
related to those records, except as ex-
pressly authorized by OPIC or as or-
dered by a federal court after OPIC has 
had the opportunity to be heard, may 
face the penalties provided in 18 U.S.C. 
641 and other applicable laws. Also, 
former OPIC employees, in addition to 
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the prohibition contained in this part, 
are subject to the restrictions and pen-
alties of 18 U.S.C. 207. 

§ 713.2 When does this part apply? 
This part applies if you want to ob-

tain nonpublic records or testimony of 
an OPIC employee for a legal pro-
ceeding. It does not apply to records 
that OPIC is required to release, 
records which OPIC discretionarily re-
leases under the Freedom of Informa-
tion Act (FOIA), records that OPIC re-
leases to federal or state investigatory 
agencies, records that OPIC is required 
to release pursuant to the Privacy Act, 
5 U.S.C. 552a, or records that OPIC re-
leases under any other applicable au-
thority. 

[79 FR 8619, Feb. 13, 2014] 

§ 713.3 How do I request nonpublic 
records or testimony? 

To request nonpublic records or the 
testimony of an OPIC employee, you 
must submit a written request as de-
scribed in § 713.4 to the Vice-President/ 
General Counsel of OPIC. If you serve a 
subpoena on OPIC or an OPIC employee 
before submitting a written request 
and receiving a final determination, 
OPIC will oppose the subpoena on the 
grounds that you failed to follow the 
requirements of this part. 

[79 FR 8619, Feb. 13, 2014] 

§ 713.4 What must my written request 
contain? 

Your written request for records or 
testimony must include: 

(a) The caption of the legal pro-
ceeding, docket number, and name of 
the court or other authority involved. 

(b) A copy of the complaint or equiv-
alent document setting forth the asser-
tions in the case and any other plead-
ing or document necessary to show rel-
evance. 

(c) A list of categories of records 
sought, a detailed description of how 
the information sought is relevant to 
the issues in the legal proceeding, and 
a specific description of the substance 
of the testimony or records sought. 

(d) A statement as to how the need 
for the information outweighs the need 
to maintain the confidentiality of the 
information and outweighs the burden 

on OPIC to produce the records or pro-
vide testimony. 

(e) A statement indicating that the 
information sought is not available 
from another source, such as the re-
questor’s own books and records, other 
persons or entities, or the testimony of 
someone other than an OPIC employee, 
such as retained experts. 

(f) A description of all prior deci-
sions, orders, or pending motions in the 
case that bear upon the relevance of 
the records or testimony you want. 

(g) The name, address, and telephone 
number of counsel to each party in the 
case. 

(h) An estimate of the amount of 
time you anticipate that you and other 
parties will need with each OPIC em-
ployee for interviews, depositions, and/ 
or testimony. 

§ 713.5 When should I make my re-
quest? 

Submit your request at least 45 days 
before the date you need the records or 
testimony. If you want your request 
processed in a shorter time, you must 
explain why you could not submit the 
request earlier and why you need such 
expedited processing. OPIC retains full 
discretion to grant, deny, or propose a 
new completion date on any request for 
expedited processing. If you are re-
questing the testimony of an OPIC em-
ployee, OPIC expects you to anticipate 
your need for the testimony in suffi-
cient time to obtain it by deposition. 
The Vice-President/General Counsel 
may well deny a request for testimony 
at a legal proceeding unless you ex-
plain why you could not have used dep-
osition testimony instead. The Vice- 
President/General Counsel will deter-
mine the location of a deposition, tak-
ing into consideration OPIC’s interest 
in minimizing the disruption for an 
OPIC employee’s work schedule and 
the costs and convenience of other per-
sons attending the deposition. 

[79 FR 8619, Feb. 13, 2014] 

§ 713.6 Where should I send my re-
quest? 

Send your request or subpoena for 
records or testimony to the attention 
of the Vice-President/General Counsel, 
OPIC, 1100 New York Avenue NW, 
Washington, DC 20527. 
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§ 713.7 What will OPIC do with my re-
quest? 

(a) Factors OPIC will consider. OPIC 
may consider various factors in review-
ing a request for nonpublic records or 
testimony of OPIC employees, includ-
ing: 

(1) Whether disclosure would assist or 
hinder OPIC in performing its statu-
tory duties or use OPIC resources un-
reasonably, including whether respond-
ing to the request will interfere with 
OPIC employees’ ability to do their 
work. 

(2) Whether disclosure is necessary to 
prevent the perpetration of a fraud or 
other injustice in the matter. 

(3) Whether you can get the records 
or testimony you want from sources 
other than OPIC. 

(4) Whether the request is unduly 
burdensome. 

(5) Whether disclosure would violate 
a statute, executive order, or regula-
tion, such as the Privacy Act, 5 U.S.C. 
552a. 

(6) Whether disclosure would reveal 
confidential, sensitive or privileged in-
formation, trade secrets or similar, 
confidential commercial or financial 
information, or would otherwise be in-
appropriate for release and, if so, 
whether a confidentiality agreement or 
protective order as provided in § 713.9(a) 
can adequately limit the disclosure. 

(7) Whether the disclosure would 
interfere with law enforcement pro-
ceedings, compromise constitutional 
rights, or hamper OPIC programs or 
other OPIC operations. 

(8) Whether the disclosure could re-
sult in OPIC’s appearing to favor one 
litigant over another. 

(9) Any other factors OPIC deter-
mines to be relevant to the interests of 
OPIC. 

(b) Review of your request. OPIC will 
process your request in the order it is 
received. OPIC will try to respond to 
your request within 45 days, but this 
may vary, depending on the scope of 
your request. 

(c) Final determination. the Vice- 
President/General Counsel makes the 
final determination on requests for 
nonpublic records or OPIC employee 
testimony. All final determinations are 
in the sole discretion of the Vice-Presi-
dent/General Counsel. The Vice-Presi-

dent/General Counsel will notify you 
and the court or other authority of the 
final determination of your request. In 
considering your request, the Vice- 
President/General Counsel may contact 
you to inform you of the requirements 
of this part, ask that the request or 
subpoena be modified or withdrawn, or 
may try to resolve the request or sub-
poena informally without issuing a 
final determination. 

§ 713.8 If my request is granted, what 
fees apply? 

(a) Generally. You must pay any fees 
associated with complying with your 
request, including copying fees for 
records and witness fees for testimony. 
The Vice-President/General Counsel 
may condition the production of 
records or appearance for testimony 
upon advance payment of a reasonable 
estimate of the fees. 

(b) Fees for records. You must pay all 
fees for searching, reviewing and dupli-
cating records produced in response to 
your request. The fees will be the same 
as those charged by OPIC under its 
Freedom of Information Act regula-
tions, 22 CFR Part 706, Subpart B, 
§ 706.26. 

(c) Witness fees. Your must pay the 
fees, expenses, and allowances pre-
scribed by the court’s rules for attend-
ance by a witness. If no such fees are 
prescribed, the local federal district 
court rule concerning witness fees, for 
the federal district court closest to 
where the witness appears, will apply. 
For testimony by current OPIC em-
ployees, you must pay witness fees, al-
lowances, and expenses to the Vice- 
President/General Counsel by check 
made payable to the ‘‘Overseas Private 
Investment Corporation’’ within 30 
days from receipt of OPIC’s billing 
statement. For the testimony of a 
former OPIC employee, you must pay 
witness fees, allowances, and expenses 
directly to the former employee, in ac-
cordance with 28 U.S.C. 1821 or other 
applicable statutes. 

(d) Certification of records. OPIC may 
authenticate or certify records to fa-
cilitate their use as evidence. If you re-
quire authenticated records, you must 
request certified copies at least 45 days 
before the date they will be needed. 
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Send your request to the Vice-Presi-
dent/General Counsel. OPIC will charge 
you a certification fee of $5.00 per docu-
ment. 

(e) Waiver of fees. A waiver or reduc-
tion of any fees in connection with the 
testimony, production, or certification 
or authentication of records may be 
granted in the discretion of the Vice- 
President/General Counsel. Waivers 
will not be granted routinely. If you re-
quest a waiver, your request for 
records or testimony must state the 
reasons why a waiver should be grant-
ed. 

§ 713.9 If my request is granted, what 
restrictions may apply? 

(a) Records. The Vice-President/Gen-
eral Counsel may impose conditions or 
restrictions on the release of nonpublic 
records, including a requirement that 
you obtain a protective order or exe-
cute a confidentiality agreement with 
the other parties in the legal pro-
ceeding that limits access to and any 
further disclosure of the nonpublic 
records. The terms of a confidentiality 
agreement or protective order must be 
acceptable to the Vice-President/Gen-
eral Counsel. In cases where protective 
orders or confidentiality agreements 
have already been executed, OPIC may 
condition the release of nonpublic 
records on an amendment to the exist-
ing protective order or confidentiality 
agreement. 

(b) Testimony. The Vice-President/ 
General Counsel may impose condi-
tions or restrictions on the testimony 
of OPIC employees, including, for ex-
ample, limiting the areas of testimony 
or requiring you and the other parties 
to the legal proceeding to agree that 
the transcript of the testimony will be 
kept under seal or will only be used or 
made available in the particular legal 
proceeding for which you requested the 
testimony. The Vice-President/General 
Counsel may also require you to pro-
vide a copy of the transcript of the tes-
timony to OPIC at your expense. 

§ 713.10 Definitions. 
For purposes of this part: 
Legal proceedings means any matter 

before any federal, state or foreign ad-
ministrative or judicial authority, in-
cluding courts, agencies, commissions, 

boards, grand juries, or other tribunals, 
involving such proceedings as lawsuits, 
licensing matters, hearings, trials, dis-
covery, investigations, mediation or 
arbitration. When OPIC is a party to a 
legal proceeding, it will be subject to 
the applicable rules of civil procedure 
governing production of documents and 
witnesses; however testimony and/or 
production of documents by OPIC em-
ployees, as defined, will still be subject 
to this part. 

Nonpublic records means any OPIC 
records which are exempt from disclo-
sure by statute or under Part 706, 
OPIC’s regulations implementing the 
provisions of the Freedom of Informa-
tion Act. For example, this may in-
clude records created in connection 
with OPIC’s receipt, evaluation and ac-
tion on actual and proposed OPIC fi-
nance projects and insurance policies 
(whether such projects or policies were 
cancelled or not), including all reports, 
internal memoranda, opinions, inter-
pretations, and correspondence, wheth-
er prepared by OPIC employees or by 
persons under contract, as well as con-
fidential business information sub-
mitted by parties seeking to do busi-
ness with OPIC. Whether OPIC has ac-
tually chosen in practice to apply any 
exemption to specific documents is ir-
relevant to the question of whether 
they are ‘‘nonpublic’’ for the purposes 
of this Part. 

OPIC employee means current and 
former officials, members of the Board 
of Directors, officers, directors, em-
ployees and agents of the Overseas Pri-
vate Investment Corporation, including 
contract employees, consultants and 
their employees. This definition does 
not include persons who are no longer 
employed by OPIC and are retained or 
hired as expert witnesses or agree to 
testify about general matters, matters 
available to the public, or matters with 
which they had no specific involvement 
or responsibility during their employ-
ment. 

Subpoena means any order, subpoena 
for records or other tangible things or 
for testimony, summons, notice or 
legal process issued in a legal pro-
ceeding. 

Testimony means any written or oral 
statements made by an individual in 
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connection with a legal proceeding, in-
cluding personal appearances in court 
or at depositions, interviews in person 
or by telephone, responses to written 
interrogatories or other written state-
ments such as reports, declarations, af-

fidavits, or certifications or any re-
sponse involving more than the deliv-
ery of records. 

PARTS 714–799 [RESERVED] 
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