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(2) Threatening, intimidating or 
interfering with persons in their enjoy-
ment of a dwelling because of the race, 
color, religion, sex, handicap, familial 
status, or national origin of such per-
sons, or of visitors or associates of such 
persons. 

(3) Threatening an employee or agent 
with dismissal or an adverse employ-
ment action, or taking such adverse 
employment action, for any effort to 
assist a person seeking access to the 
sale or rental of a dwelling or seeking 
access to any residential real estate-re-
lated transaction, because of the race, 
color, religion, sex, handicap, familial 
status, or national origin of that per-
son or of any person associated with 
that person. 

(4) Intimidating or threatening any 
person because that person is engaging 
in activities designed to make other 
persons aware of, or encouraging such 
other persons to exercise, rights grant-
ed or protected by this part. 

(5) Retaliating against any person be-
cause that person has made a com-
plaint, testified, assisted, or partici-
pated in any manner in a proceeding 
under the Fair Housing Act. 

(6) Retaliating against any person be-
cause that person reported a discrimi-
natory housing practice to a housing 
provider or other authority. 

[54 FR 3283, Jan. 23, 1989, as amended at 81 
FR 63075, Sept. 14, 2016] 

Subpart G—Discriminatory Effect 
§ 100.500 Discriminatory effect prohib-

ited. 
Liability may be established under 

the Fair Housing Act based on a prac-
tice’s discriminatory effect, as defined 
in paragraph (a) of this section, even if 
the practice was not motivated by a 
discriminatory intent. The practice 
may still be lawful if supported by a le-
gally sufficient justification, as defined 
in paragraph (b) of this section. The 
burdens of proof for establishing a vio-
lation under this subpart are set forth 
in paragraph (c) of this section. 

(a) Discriminatory effect. A practice 
has a discriminatory effect where it ac-
tually or predictably results in a dis-
parate impact on a group of persons or 
creates, increases, reinforces, or per-
petuates segregated housing patterns 

because of race, color, religion, sex, 
handicap, familial status, or national 
origin. 

(b) Legally sufficient justification. (1) A 
legally sufficient justification exists 
where the challenged practice: 

(i) Is necessary to achieve one or 
more substantial, legitimate, non-
discriminatory interests of the re-
spondent, with respect to claims 
brought under 42 U.S.C. 3612, or defend-
ant, with respect to claims brought 
under 42 U.S.C. 3613 or 3614; and 

(ii) Those interests could not be 
served by another practice that has a 
less discriminatory effect. 

(2) A legally sufficient justification 
must be supported by evidence and 
may not be hypothetical or specula-
tive. The burdens of proof for estab-
lishing each of the two elements of a 
legally sufficient justification are set 
forth in paragraphs (c)(2) and (c)(3) of 
this section. 

(c) Burdens of proof in discriminatory 
effects cases. (1) The charging party, 
with respect to a claim brought under 
42 U.S.C. 3612, or the plaintiff, with re-
spect to a claim brought under 42 
U.S.C. 3613 or 3614, has the burden of 
proving that a challenged practice 
caused or predictably will cause a dis-
criminatory effect. 

(2) Once the charging party or plain-
tiff satisfies the burden of proof set 
forth in paragraph (c)(1) of this section, 
the respondent or defendant has the 
burden of proving that the challenged 
practice is necessary to achieve one or 
more substantial, legitimate, non-
discriminatory interests of the re-
spondent or defendant. 

(3) If the respondent or defendant sat-
isfies the burden of proof set forth in 
paragraph (c)(2) of this section, the 
charging party or plaintiff may still 
prevail upon proving that the substan-
tial, legitimate, nondiscriminatory in-
terests supporting the challenged prac-
tice could be served by another prac-
tice that has a less discriminatory ef-
fect. 

(d) Relationship to discriminatory in-
tent. A demonstration that a practice is 
supported by a legally sufficient jus-
tification, as defined in paragraph (b) 
of this section, may not be used as a 
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defense against a claim of intentional 
discrimination. 

[78 FR 11482, Feb. 15, 2013] 

Subpart H— Quid Pro Quo and 
Hostile Environment Harassment 

SOURCE: 81 FR 63075, Sept. 14, 2016, unless 
otherwise noted. 

§ 100.600 Quid pro quo and hostile en-
vironment harassment. 

(a) General. Quid pro quo and hostile 
environment harassment because of 
race, color, religion, sex, familial sta-
tus, national origin or handicap may 
violate sections 804, 805, 806 or 818 of 
the Act, depending on the conduct. The 
same conduct may violate one or more 
of these provisions. 

(1) Quid pro quo harassment. Quid pro 
quo harassment refers to an unwelcome 
request or demand to engage in con-
duct where submission to the request 
or demand, either explicitly or implic-
itly, is made a condition related to: 
The sale, rental or availability of a 
dwelling; the terms, conditions, or 
privileges of the sale or rental, or the 
provision of services or facilities in 
connection therewith; or the avail-
ability, terms, or conditions of a resi-
dential real estate-related transaction. 
An unwelcome request or demand may 
constitute quid pro quo harassment 
even if a person acquiesces in the un-
welcome request or demand. 

(2) Hostile environment harassment. 
Hostile environment harassment refers 
to unwelcome conduct that is suffi-
ciently severe or pervasive as to inter-
fere with: The availability, sale, rental, 
or use or enjoyment of a dwelling; the 
terms, conditions, or privileges of the 
sale or rental, or the provision or en-
joyment of services or facilities in con-
nection therewith; or the availability, 
terms, or conditions of a residential 
real estate-related transaction. Hostile 
environment harassment does not re-
quire a change in the economic bene-
fits, terms, or conditions of the dwell-
ing or housing-related services or fa-
cilities, or of the residential real-estate 
transaction. 

(i) Totality of the circumstances. 
Whether hostile environment harass-

ment exists depends upon the totality 
of the circumstances. 

(A) Factors to be considered to deter-
mine whether hostile environment har-
assment exists include, but are not 
limited to, the nature of the conduct, 
the context in which the incident(s) oc-
curred, the severity, scope, frequency, 
duration, and location of the conduct, 
and the relationships of the persons in-
volved. 

(B) Neither psychological nor phys-
ical harm must be demonstrated to 
prove that a hostile environment ex-
ists. Evidence of psychological or phys-
ical harm may, however, be relevant in 
determining whether a hostile environ-
ment existed and, if so, the amount of 
damages to which an aggrieved person 
may be entitled. 

(C) Whether unwelcome conduct is 
sufficiently severe or pervasive as to 
create a hostile environment is evalu-
ated from the perspective of a reason-
able person in the aggrieved person’s 
position. 

(ii) Title VII affirmative defense. The 
affirmative defense to an employer’s 
vicarious liability for hostile environ-
ment harassment by a supervisor under 
Title VII of the Civil Rights Act of 1964 
does not apply to cases brought pursu-
ant to the Fair Housing Act. 

(b) Type of conduct. Harassment can 
be written, verbal, or other conduct, 
and does not require physical contact. 

(c) Number of incidents. A single inci-
dent of harassment because of race, 
color, religion, sex, familial status, na-
tional origin, or handicap may con-
stitute a discriminatory housing prac-
tice, where the incident is sufficiently 
severe to create a hostile environment, 
or evidences a quid pro quo. 

PART 103—FAIR HOUSING— 
COMPLAINT PROCESSING 

Subpart A—Purpose and Definitions 

Sec. 
103.1 Purpose and applicability. 
103.5 Other civil rights authorities. 
103.9 Definitions. 

Subpart B—Complaints 

103.10 What can I do if I believe someone is 
discriminating against me in the sale, 
rental, finance, or advertisement of hous-
ing? 
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