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GNMA electronic bulletin board. An in-
formation distribution system estab-
lished by the Association for the 
Multiclass Securities program. 

GNMA MBS certificates. The guaran-
teed mortgage-backed securities issued 
under part 320 of this chapter. 

Government mortgages. Mortgages that 
are eligible under section 306(g) of the 
National Housing Act (12 U.S.C. 1721(g)) 
for inclusion in GNMA mortgage- 
backed securities pools. 

Multiclass Registrar. The institution 
that is specified by the Association as 
the registrar of the related class and 
series of multiclass securities. 

Participant. For structured securities, 
the sponsor, co-sponsor, trustee, trust 
counsel, and accounting firm. For con-
solidated securities, the depositor. 
Other entities may be designated as 
participants in the Multiclass Guide. 

Sponsor. With respect to structured 
securities, the entity that establishes 
the required trust executing the trust 
agreement and depositing the eligible 
collateral in the trust in exchange for 
the structured securities. 

Structured securities. Securities of a 
series at least one class of which pro-
vides for payments of principal or in-
terest disproportionately from pay-
ments on the underlying eligible col-
lateral. 

[66 FR 44265, Aug. 22, 2001] 

§ 330.10 Eligible collateral. 

The Association, in its discretion, 
shall determine what collateral is eli-
gible for inclusion in the Multiclass Se-
curities program. Eligible collateral 
may include GNMA MBS certificates, 
government mortgages, consolidated 
securities, and other securities ap-
proved by the Association. Categories 
of these GNMA MBS certificates, gov-
ernment mortgages, consolidated secu-
rities, and other securities as approved 
by the Association become eligible col-
lateral when they are published as eli-
gible collateral in the Multiclass Guide 
or on the GNMA electronic bulletin 
board. Eligible collateral may differ for 
various Association guaranteed 
multiclass securities. 

§ 330.15 Participation requirements. 

To participate in the Multiclass Se-
curities program, a participant must 
meet the following criteria: 

(a) Certification. A participant must 
submit such certifications and other 
documents as are required by the 
Multiclass Guide. 

(b) Compliance with Multiclass Guide. 
By completing a multiclass securities 
transaction, a participant is deemed to 
have represented and warranted to the 
Association that it has complied with, 
and that it agrees to comply with, the 
Multiclass Guide in effect as of the 
date that the Association’s guaranty is 
placed on the securities. 

(c) Material changes in status. A par-
ticipant must report, as required in the 
Multiclass Guide, material adverse 
changes in status including voluntary 
and non-voluntary termination, de-
faults, fines and findings of material 
non-conformance with rules and poli-
cies of state and federal agencies and 
federal government sponsored enter-
prises. 

(d) Integrity. The participant must 
conduct its business operations in ac-
cordance with industry practices, eth-
ics and standards, and maintain its 
books and records in an appropriate 
manner, as determined by the Associa-
tion. 

(Approved by the Office of Management and 
Budget under control number 2503–0030) 

§ 330.20 Eligible participants. 

In addition to requirements set forth 
in this part, a participant must meet 
the following requirements. 

(a) Structured securities—(1) Descrip-
tion. The Association guarantees the 
payment of principal and interest on 
structured securities issued by trusts 
organized by sponsors in accordance 
with procedures established and ap-
proved by the Association. The struc-
tured securities are backed by eligible 
collateral, as described in this part, 
held by the trustee. 

(2) Eligibility requirements for partici-
pants—(i) Sponsors. A sponsor must: 

(A) Apply and be approved by the As-
sociation; 
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(B) Demonstrate to the satisfaction 
of the Association its capacity to accu-
mulate the eligible collateral, as de-
scribed in this part, needed for a pro-
posed structured securities issuance; 

(C) Be in good standing with and ei-
ther have been responsible for at least 
one structured securities transaction 
with FNMA or FHLMC, or have dem-
onstrated to the Association’s satisfac-
tion its capability to act as sponsor of 
GNMA guaranteed structured securi-
ties; 

(D) Have the minimum required 
amount, as set forth in the Multiclass 
Guide, in shareholders’ equity or part-
ners’ capital, evidenced by the spon-
sor’s audited financial statements, 
which must have been issued within 
the preceding 12-month period; 

(E) Represent the structural integ-
rity of the issuance under all cash flow 
scenarios and demonstrate to the Asso-
ciation’s satisfaction its ability to in-
demnify the Association for a breach of 
this representation; 

(F) Comply with the Association’s 
policies regarding participation by mi-
nority and/or women-owned businesses 
and take appropriate measures to as-
sure compliance by the other partici-
pants as specified in the Multiclass 
Guide; and 

(G) Provide the Association with the 
opinions of trust counsel and account-
ing firms which are acceptable to the 
Association and on which the Associa-
tion may rely. 

(ii) Co-sponsors. A Co-sponsor must 
submit to the Association an applica-
tion and a certification, as set forth in 
the Multiclass Guide, as to its status 
as a minority and/or women-owned 
business. 

(iii) Trustees. A trustee is selected by 
the Sponsor from institutions approved 
by the Association using such proce-
dures as the Association deems appro-
priate. 

(b) Consolidated securities—(1) Descrip-
tion. A Depositor delivers, or executes 
an agreement to deliver, eligible col-
lateral to a trust in exchange for a sin-
gle Association guaranteed multiclass 
security, as set forth in the Multiclass 
Guide. 

(2) Eligibility requirements for partici-
pant. A Depositor must certify that: 

(i) It is an ‘‘accredited investor’’ 
within the meaning of 17 CFR 
230.501(a)(1), (a)(3) or (a)(7); 

(ii) It has authority to deliver, and 
will deliver, the collateral to the trust-
ee and that the collateral is free and 
clear of all liens and encumbrances; 
and 

(iii) The information set forth by the 
depositor regarding the eligible collat-
eral is true and correct. 

(c) Other types of Association guaran-
teed multiclass securities. The Associa-
tion will set forth the requirements for 
the guaranty by the Association of 
other types of multiclass securities, 
and the eligibility requirements for the 
appropriate participants, in the 
Multiclass Guide or on the GNMA elec-
tronic bulletin board. 

§ 330.25 Fees. 
The Association, in its discretion, 

through publication in the Multiclass 
Guide or on the GNMA electronic bul-
letin board, may impose fees for appli-
cation, guaranty, transfer, change from 
book entry to certificated form, or 
other related fees. Fees may vary, at 
the Association’s discretion, depending 
upon, but not limited to, such factors 
as size, collateral characteristics, ex-
pense or risk of the guaranty trans-
action undertaken. 

§ 330.30 GNMA Guaranty. 
(a) Securities held by Depositories. 

Ownership of multiclass securities reg-
istered in the name of a Depository 
shall be conclusively established by 
registration in the name of the Deposi-
tory as owner on the books and records 
of the Multiclass Registrar, and it shall 
be unnecessary for a Depository to 
maintain custody of any physical cer-
tificates evidencing such ownership. 

(b) Guaranty. The Association’s guar-
anty is a guaranty that payment will 
be made to the registered owner of se-
curities as reflected on the books and 
records of the Multiclass Registrar. 

(1) The Association makes no other 
guaranty, including any guaranty that 
a Depository will appropriately credit 
payments to beneficial owners of 
GNMA multiclass securities. The Asso-
ciation’s guarantee of securities pay-
able to a Depository or its nominee be-
comes effective when the Depository or 
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its nominee is registered as the reg-
istered owner of the securities on the 
books and records of the Multiclass 
Registrar. 

(2) The Association guarantees the 
timely payment of principal and inter-
est as provided by the terms of the 
multiclass security. The Association’s 
guaranty is backed by the full faith 
and credit of the United States. 

[66 FR 44266, Aug. 22, 2001] 

§ 330.35 Investors. 
Association guaranteed multiclass 

securities may not be suitable invest-
ments for all investors. No investor 
should purchase securities of any class 
unless the investor understands, and is 
able to bear, the prepayment, yield, li-
quidity and market risks associated 
with the class. The Association as-
sumes no obligation or liability to any 
person with regard to determining the 
suitability of such securities for such 
investor. 

§ 330.40 Consultation. 
The Association may consult with 

persons or entities in such manner as 
the Association deems appropriate to 
ensure the efficient commencement 
and operation of the Multiclass Securi-
ties program. 

§ 330.45 Limitation on GNMA liability. 
Except for its guaranty, the Associa-

tion undertakes no obligation and as-
sumes no liability to any person with 
regard to or on account of the exist-
ence or operation of this part or the 
conduct of any participants in the 
Multiclass Securities program. 

§ 330.50 Administration of multiclass 
securities. 

The GNMA guaranteed multiclass se-
curities will be administered in accord-
ance with the Association’s require-
ments described in the Multiclass 
Guide. 

§ 330.55 Basis for removal from partici-
pation. 

A participant may be removed from 
the Multiclass Securities program if 
the Association, in its discretion, de-
termines that any of the following ex-
ists or has occurred: 

(a) The participant, at any time, fails 
to meet any condition for eligibility; 

(b) The participant fails to comply 
with any provision of the Multiclass 
Guide or this part; 

(c) The participant is unable or fails 
to truthfully, correctly or fully submit 
such certifications as are required; and 

(d) Such further reasons as the Asso-
ciation determines necessary to pro-
tect the safety and soundness of the 
Multiclass Securities program, as set 
out in the Multiclass Guide. 

§ 330.60 Removal procedure. 
(a) A participant may be suspended 

from participation in the Multiclass 
Securities program upon written notice 
from the Association, which shall in-
clude the reasons for the suspension. 
The participant shall have the oppor-
tunity to submit a written presen-
tation to the President of the Associa-
tion, or designee, in support of its rein-
statement, subject to such limitations 
as the Association in its discretion 
may impose as to length, time for sub-
mission, or otherwise. A determination 
by the President of the Association, or 
designee, shall exhaust the partici-
pant’s administrative remedies. 

(b) If a participant is suspended from 
the Multiclass Securities program, the 
Association shall have no obligation to 
complete a pending transaction involv-
ing the participant. 

(c) After a participant has been re-
moved from the Multiclass Securities 
program, the participant may request 
reinstatement. Approval of the rein-
statement is at the sole discretion of 
the Association. 

PART 340—FIDUCIARY ACTIVITIES 

Sec. 
340.1 General. 
340.3 Appropriations. 

AUTHORITY: 12 U.S.C. 1723a and 42 U.S.C. 
3535(d). 

SOURCE: 60 FR 42019, Aug. 14, 1995, unless 
otherwise noted. 

§ 340.1 General. 
The Association is authorized by sec-

tion 302(c) of the National Housing Act 
(12 U.S.C. 1717(c)) to create, accept, 
execute, and administer trusts and 
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other fiduciary undertakings appro-
priate for financing purposes. Under 
this authority, the Association is au-
thorized to acquire and otherwise deal 
in any mortgages or other types of ob-
ligations in which any department or 
agency of the United States listed in 
section 302(c)(2) of such Act may have a 
financial interest. Under its fiduciary 
powers, the Association may create, 
accept, and administer trusts con-
sisting of interests in mortgages and 
obligations, sell to private investors 
certificates of beneficial interest, or 
participations, in the mortgages or ob-
ligations or in the interest and prin-
cipal payments derived therefrom, and 
provide for payment of interest and 
principal and for retirement of the par-
ticipations. The Association, in its or-
dinary corporate capacity as con-
trasted to its fiduciary capacity, is ex-
pressly authorized to guarantee the 
participations. 

§ 340.3 Appropriations. 

There is authority for Congress to 
appropriate such sums as may be nec-
essary to enable the trustor of any 
trust (as described in § 340.1) to pay to 
the Association, as trustee, any insuffi-
ciency in aggregate receipts from the 
obligations subject to the trust to pro-
vide for the timely payment by the 
trustee of all interest or principal on 
the beneficial interests or participa-
tions related to such trust. 

PARTS 341–349 [RESERVED] 

PART 350—BOOK-ENTRY 
PROCEDURES 

Sec. 
350.1 Purpose. 
350.2 Definitions. 
350.3 Maintenance of Ginnie Mae Securities. 
350.4 Law governing rights and obligations 

of United States, and Federal Reserve 
Banks as Depositories; Rights of any 
Person against United States, and Fed-
eral Reserve Banks as Depositories; Law 
Governing Other Interests. 

350.5 Creation of Participant’s Security En-
titlement; Security Interests. 

350.6 Obligations of the Reserve Banks as 
Depositories; No Adverse Claims. 

350.7 Authority of Federal Reserve Banks as 
Depositories. 

350.8 Withdrawal of Eligible Book-entry 
Ginnie Mae Securities for Conversion to 
Definitive Form. 

350.9 Waiver of Regulations. 
350.10 Liability of Federal Reserve Banks as 

Depositories. 
350.11 Notice of Attachment for Ginnie Mae 

Securities in Book-entry System. 

AUTHORITY: 12 U.S.C. 1721(g) and 1723a(a); 42 
U.S.C. 3535(d). 

SOURCE: 66 FR 44266, Aug. 22, 2001, unless 
otherwise noted. 

§ 350.1 Purpose. 
The purpose of this part is to achieve 

the efficiencies and fungibility through 
use of a single system for transferring 
interests both in Ginnie Mae Securities 
and other United States Government 
securities and in mortgage-backed se-
curities issued by the Federal National 
Mortgage Association and the Federal 
Home Loan Mortgage Corporation. The 
Association only guarantees that pay-
ments required to be made by issuers of 
Ginnie Mae Securities will be made to 
the registered owner of those Ginnie 
Mae Securities. The Association under-
takes no other obligation. Under the 
Book-entry System, the Federal Re-
serve Banks will be the registered 
owner of Book-entry Ginnie Mae Secu-
rities, not the agent of the Association, 
and the Association makes no war-
ranty or guaranty with respect to the 
maintenance of the Book-entry System 
by the Federal Reserve Banks. 

§ 350.2 Definitions. 
(a) Specified Terms. As used in this 

part, the following terms shall have 
the meanings indicated: 

Book-entry Ginnie Mae Security. A 
Ginnie Mae Security issued or main-
tained in the Book-entry System. 
Book-entry Ginnie Mae Security also 
means the separate interest and prin-
cipal components of a Book-entry 
Ginnie Mae Security if such security 
has been designated by Ginnie Mae as 
eligible for division into such compo-
nents and the components are main-
tained separately on the books of one 
or more Federal Reserve Banks. 

Book-entry System. The automated 
book-entry system operated by the 
Federal Reserve Banks acting as De-
positories for Ginnie Mae, on which 
Book-entry Ginnie Mae Securities are 
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recorded, transferred and maintained 
in book-entry form. 

Definitive Ginnie Mae Security. A 
Ginnie Mae Security in engraved or 
printed form, or that is otherwise rep-
resented by a certificate. 

Depository. A clearing corporation 
within the meaning of Article 8 of the 
Uniform Commercial Code, including 
any Federal Reserve Bank, that main-
tains systems by which ownership and 
transfer of interests in Book-entry 
Ginnie Mae Securities are made 
through entries on the books of such 
clearing corporation. 

Eligible Book-entry Ginnie Mae Secu-
rity. A Book-entry Ginnie Mae Security 
issued or maintained in the Book-entry 
System which by the terms of its Secu-
rity Documentation is eligible to be 
converted from book-entry form into 
definitive form. 

Entitlement Holder. A Person to whose 
account an interest in a Book-entry 
Ginnie Mae Security is credited on the 
records of a Securities Intermediary. 

Federal Reserve Bank Operating Cir-
cular. The publication issued by each 
Federal Reserve Bank that sets forth 
the terms and conditions under which 
the Reserve Bank maintains book- 
entry securities accounts (including 
Book-entry Ginnie Mae Securities ac-
counts) and transfers book-entry Secu-
rities (including Book-entry Ginnie 
Mae Securities). 

Ginnie Mae Security. Any security or 
obligation guaranteed as to payment of 
principal and/or interest by Ginnie Mae 
under its Charter Act and issued in the 
form of a Definitive Ginnie Mae Secu-
rity or a Book-entry Ginnie Mae Secu-
rity. 

Participant. A Person that maintains 
a Participant’s Securities Account 
with a Federal Reserve Bank. 

Person. An individual, corporation, 
company, governmental entity, asso-
ciation, firm, partnership, trust, es-
tate, representative, and any other 
similar organization, but such term 
does not mean or include the United 
States or a Federal Reserve Bank. 

Revised Article 8. The same meaning 
as in 31 CFR 357.2. 

Secretary. The Secretary of Housing 
and Urban Development and, where ap-
propriate, any person designated by the 
Secretary to perform a particular func-

tion for the Secretary, including any 
HUD officer, employee, or agent. 

Security. Any mortgage participation 
certificate, note, bond, debenture, evi-
dence of indebtedness, collateral-trust 
certificate, transferable share, certifi-
cate of deposit for a security, or, in 
general, any interest or instrument 
commonly known as a security. 

Securities Documentation. The applica-
ble statement of terms, trust agree-
ment, trust indenture, securities agree-
ment or other documents establishing 
the terms of a Book-entry Ginnie Mae 
Security. 

Transfer message. An instruction of a 
member of a Federal Reserve Bank to 
effect a transfer of a Book-entry Secu-
rity (including a Book-entry Ginnie 
Mae Security) maintained in the Book- 
entry System, as set forth in Federal 
Reserve Bank Operating Circulars. 

(b) Other Terms. Unless the context 
requires otherwise, terms used in this 
part that are not defined in this part, 
have the meanings as set forth in 31 
CFR 357.2. Definitions and terms used 
in 31 CFR part 357 should read as 
though modified to effectuate their ap-
plication to Ginnie Mae Securities. 

§ 350.3 Maintenance of Ginnie Mae Se-
curities. 

A Ginnie Mae Security may be main-
tained in the form of a Definitive 
Ginnie Mae Security or a Book-entry 
Ginnie Mae Security. A Book-entry 
Ginnie Mae Security shall be main-
tained in the Book-entry System. 

§ 350.4 Law governing rights and obli-
gations of United States, and Fed-
eral Reserve Banks as Depositories; 
Rights of any Person against United 
States, and Federal Reserve Banks 
as Depositories; Law Governing 
Other Interests. 

(a) Except as provided in paragraph 
(b) of this section, the following rights 
and obligations are governed solely by 
the book-entry regulations contained 
in this part, the Securities Documenta-
tion, and Federal Reserve Bank Oper-
ating Circulars (but not including any 
choice of law provisions in the Security 
Documentation to the extent such pro-
visions conflict with the Book-entry 
regulations contained in this part): 
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(1) The rights and obligations of a 
Federal Reserve Bank as a Depository 
with respect to: 

(i) A Book-entry Ginnie Mae Security 
or Security Entitlement; and 

(ii) The operation of a book-entry 
system operated by a Depository as it 
applies to Ginnie Mae Securities; and 

(2) The rights of any Person, includ-
ing a Participant, against the Federal 
Reserve Banks as Depositories with re-
spect to: 

(i) A Book-entry Ginnie Mae Security 
or Security Entitlement; and 

(ii) The operation of the book-entry 
system operated by the Federal Re-
serve Banks as Depositories as it ap-
plies to Ginnie Mae Securities. 

(b) A security interest in a Security 
Entitlement that is in favor of a Fed-
eral Reserve Bank from a Participant 
and that is not recorded on the books 
of a Federal Reserve Bank pursuant to 
§ 350.5(c)(1), is governed by the law (not 
including the conflict-of-law rules) of 
the jurisdiction where the head office 
of the Federal Reserve Bank maintain-
ing the Participant’s Securities Ac-
count is located. A security interest in 
a Security Entitlement that is in favor 
of a Federal Reserve Bank from a Per-
son that is not a Participant, and that 
is not recorded on the books of a Fed-
eral Reserve Bank pursuant to 
§ 350.5(c)(1), is governed by the law de-
termined in the manner specified in 
paragraph (d) of this section. 

(c) If the jurisdiction specified in the 
first sentence of paragraph (b) of this 
section is a State that has not adopted 
Revised Article 8, then the law speci-
fied in paragraph (b) of this section 
shall be the law of that State as 
though Revised Article 8 had been 
adopted by that State. 

(d) To the extent not otherwise in-
consistent with this part, and notwith-
standing any provision in the Security 
Documentation setting forth a choice 
of law, the provision set forth in 31 
CFR 357.11 regarding law governing 
other interests apply and shall be read 
as though modified to effectuate the 
application of 31 CFR 357.11 to Book- 
entry Ginnie Mae Securities. 

§ 350.5 Creation of Participant’s Secu-
rity Entitlement; Security Interests. 

(a) A Participant’s Security Entitle-
ment is created when a Federal Re-
serve Bank indicates by book-entry 
that a Book-entry Ginnie Mae Security 
has been credited to a Participant’s Se-
curities Account. 

(b) A security interest in a Security 
Entitlement of a Participant in favor 
of the United States to secure deposits 
of public money, including without 
limitation deposits to the Treasury tax 
and loan accounts, or other security in-
terests in favor of the United States 
that is required by Federal statute, 
regulation, or agreement, and that is 
marked on the books of a Federal Re-
serve Bank is thereby effected and per-
fected, and has priority over any other 
interest in the securities. Where a se-
curity interest in favor of the United 
States in a Security Entitlement of a 
Participant is marked on the books of 
a Federal Reserve Bank, such Reserve 
Bank may rely, and is protected in re-
lying, exclusively on the order of an 
authorized representative of the United 
States directing the transfer of the se-
curity. For purposes of this paragraph, 
an ‘‘authorized representative of the 
United States’’ is the official des-
ignated in the applicable regulations or 
agreement to which a Federal Reserve 
Bank is a party, governing the security 
interest. 

(c)(1) The Federal Reserve Banks as 
Depositories have no obligation to 
agree to act on behalf of any Person or 
to recognize the interest of any trans-
feree of a security interest or other 
limited interest in favor of any Person 
except to the extent of any specific re-
quirement of Federal law or regulation 
or to the extent set forth in any spe-
cific agreement with the Federal Re-
serve Bank on whose books the interest 
of the Participant is recorded. To the 
extent required by such law or regula-
tion or set forth in an agreement with 
a Federal Reserve Bank, or the Federal 
Reserve Bank Operating Circular, a se-
curity interest in a Security Entitle-
ment that is in favor of a Federal Re-
serve Bank or a Person may be created 
and perfected by a Federal Reserve 
Bank as Depository marking its books 
to record the security interest. Except 
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as provided in paragraph (b) of this sec-
tion, a security interest in a Security 
Entitlement marked on the books of a 
Federal Reserve Bank shall have pri-
ority over any other interest in the se-
curities. 

(2) In addition to the method pro-
vided in paragraph (c)(1) of this sec-
tion, a security interest, including a 
security interest in favor of a Federal 
Reserve Bank, may be perfected by any 
method by which a security interest 
may be perfected under applicable law 
as described in § 350.4(b) or (d). The per-
fection, effect of perfection or non-per-
fection and priority of a security inter-
est are governed by such applicable 
law. A security interest in favor of a 
Federal Reserve Bank shall be treated 
as a security interest in favor of a 
clearing corporation in all respects 
under such law, including with respect 
to the effect of perfection and priority 
of such security interest. A Federal Re-
serve Bank Operating Circular shall be 
treated as a rule adopted by a clearing 
corporation for such purposes. 

§ 350.6 Obligations of the Reserve 
Banks as Depositories; No Adverse 
Claims. 

Except in the case of a security inter-
est in favor of the United States or a 
Federal Reserve Bank or otherwise as 
provided in § 350.5(c)(1), for the purposes 
of this part, the Federal Reserve Banks 
as Depositories shall treat the Partici-
pant to whose Securities Account an 
interest in a Book-entry Ginnie Mae 
Security has been credited as the per-
son exclusively entitled to issue a 
Transfer Message, to receive interest 
and other payments with respect there-
of and otherwise to exercise all the 
rights and powers with respect to such 
Security, notwithstanding any infor-
mation or notice to the contrary. The 
Federal Reserve Banks as Depositories 
are not liable to a Person asserting or 
having an adverse claim to a Security 
Entitlement or to a Book-entry Ginnie 
Mae Security in a Participant’s Securi-
ties Account, including any such claim 
arising as a result of the transfer or 
disposition of a Book-entry Ginnie Mae 
Security by a Federal Reserve Bank 
pursuant to a Transfer Message that 
the Federal Reserve Bank reasonably 
believes to be genuine. 

§ 350.7 Authority of Federal Reserve 
Banks as Depositories. 

(a) Each Federal Reserve Bank is 
hereby authorized as Depository for 
Book-entry Ginnie Mae Securities to 
perform the following functions with 
respect to Book-entry Ginnie Mae Se-
curities to which this part applies, in 
accordance with the Securities Docu-
mentation, Federal Reserve Bank Oper-
ating Circulars, this part, and proce-
dures established by the Secretary con-
sistent with these authorities: 

(1) To service and maintain Book- 
entry Ginnie Mae Securities in ac-
counts established for such purposes; 

(2) To make payments with respect 
to such securities; 

(3) To effect transfer of Book-entry 
Ginnie Mae Securities between Partici-
pants’ Securities Accounts as directed 
by the Participants; 

(4) To effect conversions between 
Book-entry Ginnie Mae Securities and 
Definitive Ginnie Mae Securities pur-
suant to the applicable Securities Doc-
umentation; and 

(5) To perform such other duties as 
the Federal Reserve Banks as Deposi-
tories may be requested by Ginnie Mae. 

(b) Each Federal Reserve Bank as De-
pository may issue Operating Circu-
lars, not inconsistent with this part, 
governing the details of its handling of 
Book-entry Ginnie Mae Securities, Se-
curity Entitlements, and the operation 
of the book-entry system under this 
part. 

§ 350.8 Withdrawal of Eligible Book- 
entry Ginnie Mae Securities for 
Conversion to Definitive Form. 

(a) Eligible book-entry Ginnie Mae 
securities may be withdrawn from the 
book-entry system after Ginnie Mae 
has approved a request for the delivery 
of definitive Ginnie Mae securities in 
the same amount. 

(b) A Reserve Bank as Depository 
shall, upon receipt of appropriate in-
structions to withdraw Eligible Book- 
entry Ginnie Mae Securities from 
book-entry in the Book-entry System, 
facilitate the conversion of such secu-
rities into Definitive Ginnie Mae Secu-
rities and their delivery in accordance 
with such instructions. No such con-
version shall affect existing interests 
in such Ginnie Mae Securities. 
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(c) All requests for withdrawal of Eli-
gible Book-entry Ginnie Mae Securi-
ties must be made prior to the matu-
rity or date of call of the securities. 

(d) Definitive Ginnie Mae Securities 
that are to be delivered upon with-
drawal may be issued in either reg-
istered or bearer form, to the extent 
permitted by the applicable Securities 
Documentation. 

[66 FR 44266, Aug. 22, 2001, as amended at 72 
FR 49125, Aug. 27, 2007] 

§ 350.9 Waiver of Regulations. 
Ginnie Mae reserves the right in its 

discretion, to waive any provision(s) of 
these regulations in any case or class 
of cases for the convenience of Ginnie 
Mae or the United States, or in order 
to relieve any Person(s) of unnecessary 
hardship, if such action is not incon-
sistent with law, does not adversely af-
fect any substantial existing rights, 
and the Association is satisfied that 
such action will not subject the Asso-
ciation or the United States to any 
substantial expense or liability. 

§ 350.10 Liability of Federal Reserve 
Banks as Depositories. 

The Federal Reserve Banks as De-
positories may rely on the information 

provided in a Transfer Message, and are 
not required to verify the information. 
The Federal Reserve Banks as Deposi-
tories shall not be liable for any action 
taken in accordance with the informa-
tion set out in a Transfer Message, or 
evidence submitted in support thereof. 

§ 350.11 Notice of Attachment for 
Ginnie Mae Securities in Book- 
entry System. 

The interest of a debtor in a Security 
Entitlement may be reached by a cred-
itor only by legal process upon the Se-
curities Intermediary with whom the 
debtor’s securities account is main-
tained, except where a Security Enti-
tlement is maintained in the name of a 
secured party, in which case the debt-
or’s interest may be reached by legal 
process upon the secured party. These 
regulations do not purport to establish 
whether a Federal Reserve Bank as De-
pository is required to honor an order 
or other notice of attachment in any 
particular case or class of cases. 

PARTS 351–399 [RESERVED] 
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CHAPTER IV—OFFICE OF HOUSING AND 
OFFICE OF MULTIFAMILY HOUSING 

ASSISTANCE RESTRUCTURING, DEPARTMENT OF 
HOUSING AND URBAN DEVELOPMENT 

Part Page 
400 [Reserved] 
401 Multifamily Housing Mortgage and Housing As-

sistance Restructuring Program (Mark-to-Mar-
ket) ....................................................................... 659 

402 Section 8 Project-based contract renewal under 
section 524 of MAHRA .......................................... 684 

403–499 [Reserved] 
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PART 400 [RESERVED] 

PART 401—MULTIFAMILY HOUSING 
MORTGAGE AND HOUSING AS-
SISTANCE RESTRUCTURING PRO-
GRAM (MARK-TO-MARKET) 

Subpart A—General Provisions; Eligibility 

Sec. 
401.1 What is the purpose of part 401? 
401.2 What special definitions apply to this 

part? 
401.3 Who may waive provisions in this 

part? 
401.99 How does an owner request a section 

8 contract renewal? 
401.100 Which projects are eligible for a Re-

structuring Plan under this part? 
401.101 Which owners are ineligible to re-

quest Restructuring Plans? 

Subpart B—Participating Administrative En-
tity (PAE) and Portfolio Restructuring 
Agreement (PRA) 

401.200 Who may be a PAE? 
401.201 How does HUD select PAEs? 
401.300 What is a PRA? 
401.301 Partnership arrangements. 
401.302 PRA administrative requirements. 
401.303 PRA indemnity provisions for 

SHFAs and HAs. 
401.304 PRA provisions on PAE compensa-

tion. 
401.309 PRA term and termination provi-

sions; other provisions. 
401.310 Conflicts of interest. 
401.311 Standards of conduct. 
401.312 Confidentiality of information. 
401.313 Consequences of PAE violations; fi-

nality of HUD determination. 
401.314 Environmental review responsibil-

ities. 

Subpart C—Restructuring Plan 

401.400 Required elements of a Restruc-
turing Plan. 

401.401 Consolidated Restructuring Plans. 
401.402 Cooperation with owner and quali-

fied mortgagee in Restructuring Plan de-
velopment. 

401.403 Rejection of a request for a Restruc-
turing Plan because of actions or omis-
sions of owner or affiliate or project con-
dition. 

401.404 Proposed Restructuring Commit-
ment. 

401.405 Restructuring Commitment review 
and approval by HUD. 

401.406 Execution of Restructuring Commit-
ment. 

401.407 Closing conducted by PAE. 
401.408 Affordability and use restrictions re-

quired. 

401.410 Standards for determining com-
parable market rents. 

401.411 Guidelines for determining excep-
tion rents. 

401.412 Adjustment of rents based on oper-
ating cost adjustment factor (OCAF) or 
budget. 

401.420 When must the Restructuring Plan 
require project-based assistance? 

401.421 Rental Assistance Assessment Plan. 
401.450 Owner evaluation of physical condi-

tion. 
401.451 PAE Physical Condition Analysis 

(PCA). 
401.452 Property standards for rehabilita-

tion. 
401.453 Reserves. 
401.460 Modification or refinancing of first 

mortgage. 
401.461 HUD-held second mortgage. 
401.471 HUD payment of a section 541(b) 

claim. 
401.472 Rehabilitation funding. 
401.473 HUD grants for rehabilitation under 

section 236(s) of NHA. 
401.474 Project accounts. 
401.480 Sale or transfer of project. 
401.481 Subsidy layering limitations on 

HUD funds. 
401.500 Required notices to third parties and 

meeting with third parties. 
401.501 Delivery of notices and recipients of 

notices. 
401.502 Notice requirement when debt re-

structuring will not occur. 
401.503 Access to information. 

Subpart D—Implementation of the 
Restructuring Plan After Closing 

401.550 Monitoring and compliance agree-
ments. 

401.552 Servicing of second mortgage. 
401.554 Contract renewal and administra-

tion. 
401.556 Leasing units to voucher holders. 
401.558 Physical condition standards. 
401.560 Property management standards. 

Subpart E—Section 8 Requirements for 
Restructured Projects 

401.595 Contract and regulatory provisions. 
401.600 Will a section 8 contract be extended 

if it would expire while an owner’s re-
quest for a Restructuring Plan is pend-
ing? 

401.601 [Reserved] 
401.602 Tenant protections if an expiring 

contract is not renewed. 
401.605 Project-based assistance provisions. 
401.606 Tenant-based assistance provisions. 
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Subpart F—Owner Dispute of Rejection 
and Administrative Appeal 

401.645 Owner request to review HUD deci-
sion. 

401.650 When may the owner request an ad-
ministrative appeal? 

401.651 Appeal procedures. 
401.652 No judicial review. 

AUTHORITY: 12 U.S.C. 1715z–1 and 1735f– 
19(b); 42 U.S.C. 1437(c)(8), 1437f(t), 1437f note, 
and 3535(d). 

SOURCE: 65 FR 15485, Mar. 22, 2000, unless 
otherwise noted. 

Subpart A—General Provisions; 
Eligibility 

§ 401.1 What is the purpose of part 
401? 

This part contains the regulations 
implementing the authority in the 
Multifamily Assisted Housing Reform 
and Affordability Act of 1997 (MAHRA) 
for the Mark-to-Market Program. Sec-
tion 511(b) of MAHRA details the pur-
poses, and section 512(2) details the 
scope, of the Program. 

§ 401.2 What special definitions apply 
to this part? 

(a) MAHRA means the Multifamily 
Assisted Housing Reform and Afford-
ability Act of 1997, title V of Pub. L. 
105–65, 42 U.S.C. 1437f note. 

(b) Statutory terms. Terms defined in 
section 512 of MAHRA are used in this 
part in accordance with their statutory 
meaning. These terms are: comparable 
properties, expiring contract, expira-
tion date, fair market rent, mortgage 
restructuring and rental assistance suf-
ficiency plan, nonprofit organization, 
qualified mortgagee, portfolio restruc-
turing agreement, participating admin-
istrative entity, project-based assist-
ance, renewal, State, tenant-based as-
sistance, and unit of general local gov-
ernment. 

(c) Other terms. As used in this part, 
the term— 

Affiliate means an ‘‘affiliate of the 
owner’’ or an ‘‘affiliate of the pur-
chaser’’, as such terms are defined in 
section 516(a) of MAHRA. 

Applicable Federal rate has the mean-
ing given in section 1274(d) of the Inter-
nal Revenue Code of 1986, 26 U.S.C. 
1274(d). 

Community-based nonprofit organiza-
tion means a nonprofit organization 
that maintains at least one-third of its 
governing board’s membership for low- 
income tenants from the local commu-
nity, or for elected representatives of 
community organizations that rep-
resent low-income tenants. 

Comparable market rents has the 
meaning given in § 401.410(b). 

Disabled family has the meaning given 
in § 5.403(b) of this title. 

Elderly family has the meaning given 
in § 5.403(b) of this title. 

Eligible project means a project that 
meets the requirements for eligibility 
for a Restructuring Plan in § 401.100. 

HUD means a HUD official author-
ized to act under the provisions of 
MAHRA, and otherwise has the mean-
ing given in § 5.100 of this title. 

NHA means the National Housing 
Act, 12 U.S.C. 1702 et seq. 

OAHP means the Office of Affordable 
Housing Preservation, and any suc-
cessor office. 

Owner means the owner of a project 
and any purchaser of the project. 

PAE means a participating adminis-
trative entity as defined in section 
512(10) of MAHRA, or HUD when appro-
priate in accordance with section 
513(b)(4) of MAHRA. 

PCA means a physical condition as-
sessment of a project prepared by a 
PAE under § 401.451. 

PRA means a portfolio restructuring 
agreement as defined in section 512(9) 
of MAHRA. 

Priority purchaser means a purchaser 
of a project, meeting qualifications es-
tablished by HUD, that is: 

(1) A tenant organization; 
(2) A tenant-endorsed community- 

based nonprofit organization or public 
agency; or 

(3) A limited partnership with a sole 
general partner that itself is a priority 
purchaser under this definition. 

Rental Assistance Assessment Plan 
means the plan described in section 
515(c)(2) of MAHRA. 

Restructured rent means the rent de-
termined at the time of restructuring 
in accordance with section 514(g) of 
MAHRA. 

Restructuring Plan or Plan means the 
Mortgage Restructuring and Rental 
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Assistance Sufficiency Plan described 
in section 514 of MAHRA. 

Section 8 means section 8 of the 
United States Housing Act of 1937, 42 
U.S.C. 1437f. 

Section 541(b) claim means a claim 
paid by HUD under an insurance con-
tract under authority of section 541(b) 
of the National Housing Act, 12 U.S.C. 
1735f–19(b). 

Tenant organization of a project 
means an organization that meets reg-
ularly, whose officers are elected by a 
majority of heads of households of oc-
cupied units in the project, and whose 
membership is open to all tenants of 
the project. 

Unit of local government means the 
smallest unit of general local govern-
ment in which the project is located. 

Voucher means any tenant-based as-
sistance. 

(d) Conflicts of interest. Additional 
definitions applicable to §§ 401.310 
through 401.313 appear in § 401.310. 

[65 FR 15485, Mar. 22, 2000, as amended at 65 
FR 53900, Sept. 6, 2000; 71 FR 2120, Jan. 12, 
2006; 72 FR 66038, Nov. 26, 2007] 

§ 401.3 Who may waive provisions in 
this part? 

The Assistant Secretary for Housing- 
Federal Housing Commissioner may 
waive any provision of this part, sub-
ject to § 5.110 of this title. 

[68 FR 3363, Jan. 23, 2003] 

§ 401.99 How does an owner request a 
section 8 contract renewal? 

(a) Requesting Restructuring Plan. An 
owner may request a section 8 contract 
renewal as part of a Restructuring 
Plan by, at least 3 months before the 
expiration date of any project-based as-
sistance, certifying to HUD that to the 
best of the owner’s knowledge: 

(1) Project rents are above com-
parable market rents; and 

(2) The owner is not suspended or 
debarred or has been notified by HUD 
of any pending suspension or debar-
ment or other enforcement action, or, 
if so, a voluntary sale or transfer of the 
property is proposed in accordance 
with § 401.480. 

(b) Eligible but not requesting Restruc-
turing Plan. If an owner is eligible for a 
Restructuring Plan but requests a re-
newal of project-based assistance with-

out a Plan, in accordance with the ap-
plicable requirements in § 402.6 of this 
chapter, HUD will consider the request 
in accordance with § 402.4(a)(2) of this 
chapter. 

(c) Not eligible for Restructuring Plan. 
Section 402.5 of this chapter addresses 
renewal of project-based assistance for 
a Restructuring Plan. An owner of such 
a project may also request renewal 
under § 402.4 of this chapter. 

[65 FR 15485, Mar. 22, 2000, as amended at 65 
FR 53900, Sept. 6, 2000] 

§ 401.100 Which projects are eligible 
for a Restructuring Plan under this 
part? 

(a) What are the requirements for eligi-
bility? To be eligible for a Restruc-
turing Plan under this part, a project 
must: 

(1) Have a mortgage insured or held 
by HUD; 

(2) Be covered in whole or in part by 
a contract for project-based assistance 
under— 

(i) The new construction or substan-
tial rehabilitation program under sec-
tion 8(b)(2) of the U.S. Housing Act of 
1937 as in effect before October 1, 1983; 

(ii) The property disposition program 
under section 8(b) of the U.S. Housing 
Act of 1937; 

(iii) The moderate rehabilitation pro-
gram under section 8(e)(2) of the United 
States Housing Act of 1937; 

(iv) The loan management assistance 
program under section 8 of the United 
States Housing Act of 1937; 

(v) Section 23 of the United States 
Housing Act of 1937 as in effect before 
January 1, 1975; 

(vi) The rent supplement program 
under section 101 of the Housing and 
Urban Development Act of 1965; 

(vii) Section 8 of the United States 
Housing Act of 1937, following conver-
sion from assistance under Section 101 
of the Housing and Urban Development 
Act of 1965; or 

(viii) Section 8 of the U.S. Housing 
Act of 1937 as renewed under section 524 
of MAHRA; 

(3) Have current gross potential rent 
for the project-based assisted units 
that exceeds the gross potential rent 
for the project-based assisted units 
using comparable market rents; 
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(4) Have a first mortgage that has 
not previously been restructured under 
this part or under HUD’s Portfolio Re-
engineering demonstration authority 
as defined in § 402.2(c) of this chapter; 

(5) Not be a project that is described 
in section 514(h) of MAHRA; and 

(6) Otherwise meet the definition of 
‘‘eligible multifamily housing project’’ 
in section 512(2) of MAHRA or meet the 
following three criteria: 

(i) The project is assisted pursuant to 
a contract for Section 8 assistance re-
newed under section 524 of MAHRA; 

(ii) It has an owner that consents for 
the project to be treated as eligible; 
and 

(iii) At the time of its initial renewal 
under section 524, it met the require-
ments of section 512(2)(A), (B), and (C) 
of MAHRA. 

(b) When is eligibility determined? Eli-
gibility for a Restructuring Plan under 
paragraph (a) of this section is deter-
mined by the status of a project on the 
earlier of the termination or expiration 
date of the project-based assistance 
contract, which includes a contract re-
newed under section 524 of MAHRA, or 
the date of the owner’s request to HUD 
for a Restructuring Plan. Eligibility is 
not affected by a subsequent change in 
status, such as contract extension 
under § 401.600 or part 402 of this chap-
ter. 

[71 FR 2121, Jan. 12, 2006] 

§ 401.101 Which owners are ineligible 
to request Restructuring Plans? 

(a) Mandatory rejection. The request 
of an owner of an eligible project will 
not be considered for a Restructuring 
Plan if the owner is debarred or sus-
pended under 2 CFR part 2424. 

(b) Discretion to reject. HUD may also 
decide not to accept a request for a Re-
structuring Plan if: 

(1) An affiliate is debarred or sus-
pended under 2 CFR part 2424; or 

(2) HUD notifies the owner that HUD 
is engaged in a pending suspension, de-
barment or other enforcement action 
against an owner or affiliate, and the 
grounds for the pending action are in-
cluded in § 401.403(b)(2)(ii). 

(c) Exception for sale. This section 
does not apply if a sale or transfer of 
the property is proposed in accordance 
with § 401.480. 

(d) Notice to tenants. The PAE or HUD 
will give notice to tenants of a rejec-
tion in accordance with §§ 401.500(f)(2), 
401.501, and 401.502. 

[65 FR 15485, Mar. 22, 2000, as amended at 72 
FR 66038, Nov. 26, 2007; 72 FR 73496, Dec. 27, 
2007] 

Subpart B—Participating Adminis-
trative Entity (PAE) and Port-
folio Restructuring Agreement 
(PRA) 

§ 401.200 Who may be a PAE? 
A PAE must qualify under the defini-

tion in section 512(10) of MAHRA. It 
must not have any outstanding viola-
tions of civil rights laws, determined in 
accordance with criteria in use by 
HUD. If the PAE is a private entity, 
whether nonprofit or for-profit, it must 
enter into a partnership with a public 
purpose entity, which may include 
HUD. A PAE may delegate responsibil-
ities only as agreed in the PRA. 

§ 401.201 How does HUD select PAEs? 
(a) Selection of PAE. HUD will select 

qualified PAEs in accordance with the 
criteria established in 513(b) of MAHRA 
and criteria established by HUD. The 
selection method is within HUD’s dis-
cretion, including but not limited to a 
request for qualifications. 

(b) Priority for public agencies. HUD 
will provide a one-time priority period 
for State housing finance agencies and 
local housing agencies to qualify as the 
PAEs for their jurisdictions. If more 
than one agency qualifies for the same 
jurisdiction, HUD will provide an op-
portunity for the agencies to allocate 
responsibility for projects in the juris-
diction. If the agencies are unable to 
agree, HUD will choose a PAE in ac-
cordance with section 513(b)(2) of 
MAHRA. 

(c) Qualification for PAE by nonprofit 
and for-profit entities. After the priority 
period expires, HUD will consider other 
eligible entities as PAEs for jurisdic-
tions in which no public agency has 
qualified as the PAE, or for projects 
that have not been assigned to a quali-
fied public agency. 

(d) No PAE for project. If HUD does 
not select a PAE for a project, HUD 
may perform the functions of the PAE, 
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or contract with other qualified enti-
ties to perform those functions. 

§ 401.300 What is a PRA? 
A PRA is an agreement between HUD 

and a PAE that delineates rights and 
responsibilities in connection with de-
velopment and implementation of a 
Restructuring Plan. The PRA must 
contain or incorporate by reference the 
matters required by section 513(a)(2) of 
MAHRA and §§ 401.301 through 401.314, 
as well as other terms and conditions 
required by HUD. 

§ 401.301 Partnership arrangements. 
If the PAE is in a partnership, the 

PRA must specify the following: 
(a) The responsibilities of each part-

ner regarding the Restructuring Plan; 
(b) The resources each partner will 

provide to accomplish its designated 
responsibilities; and 

(c) All compensation to each partner, 
whether direct or indirect. 

§ 401.302 PRA administrative require-
ments. 

(a) Inapplicability of certain require-
ments. Part 200 of 2 CFR and contract 
procurement requirements do not 
apply to a PRA. 

(b) Recordkeeping. The PAE must 
keep complete and accurate records of 
all activities related to the PAE’s per-
formance under the PRA. The PAE 
must retain the records for at least 3 
years after the PRA terminates. 

(c) Inspection of records and audit. 
Upon reasonable notice, the PAE must 
permit the Comptroller General of the 
United States and HUD (including rep-
resentatives of the HUD Office of In-
spector General) to inspect, audit, and 
copy any records required to be re-
tained under this section. 

[65 FR 15485, Mar. 22, 2000, as amended at 80 
FR 75936, Dec. 7, 2015] 

§ 401.303 PRA indemnity provisions 
for SHFAs and HAs. 

When a PRA requires HUD to indem-
nify a PAE in accordance with section 
513(a)(2)(G) of MAHRA, any payment 
under this indemnity is contingent 
upon the availability of funds that are 
permitted by law to be used for this 
purpose. 

§ 401.304 PRA provisions on PAE com-
pensation. 

(a) Base fee. (1) The PRA will provide 
for base fees to be paid by HUD. 

(2) HUD will establish a substantially 
uniform baseline for base fees for pub-
lic entities. The base fee for a PAE will 
be adjusted, if necessary, after the first 
term of the PRA. 

(3) Private PAEs will be compensated 
based on the results of a competitive 
bid process which evaluates bidders’ ca-
pability, timeliness, ability to work 
with tenant and community groups, 
and cost. 

(b) Incentives. The PRA may provide 
for incentives to be paid by HUD. While 
individual components may vary be-
tween PAEs (both public and private), 
the total amount potentially payable 
under the incentive package will be 
uniform. Objectives may include maxi-
mizing savings to the Federal Govern-
ment, timely performance, tenant sat-
isfaction with the PAE’s performance, 
the infusion of public funds from non- 
HUD sources, and other benchmarks 
that HUD considers appropriate. 

(c) Expenses. The PRA will identify 
expenses incurred by the PAE that will 
qualify for reimbursement by HUD. 
Limits on these expenses will be estab-
lished annually by HUD, but HUD may 
waive the limits for high-cost areas. 

(d) Other matters. HUD will retain the 
right of final approval of any fee sched-
ule. HUD will publish the standard 
form of PRA and the compensation 
package annually on its Internet Web 
site. 

[65 FR 15485, Mar. 22, 2000, as amended at 72 
FR 66038, Nov. 26, 2007] 

§ 401.309 PRA term and termination 
provisions; other provisions. 

(a) 1-year term with renewals. The PRA 
will have a term of 1 year, to be re-
newed for successive terms of 1 year 
with the mutual agreement of both 
parties. The PRA will provide for HUD 
to pay final compensation to the PAE 
and to assign responsibility for con-
tinuing activities if the PRA is not re-
newed. 

(b) Termination for cause or conven-
ience of Federal Government—(1) Termi-
nation for cause. HUD may terminate a 
PRA at any time for cause, with pay-
ment required by HUD as provided in 
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the PRA only for matters authorized 
by the PRA and performed by the PAE 
to the date of termination. HUD will 
retain the right of set-off against any 
payments due as well as such other 
rights afforded at law and in equity. 

(2) Termination for convenience of Fed-
eral Government. HUD may terminate a 
PRA, and may remove an eligible prop-
erty from a PRA, at any time in ac-
cordance with the PRA or applicable 
law, regardless of whether the PAE is 
in default of any of its obligations 
under the PRA, if such termination is 
in the best interests of the Federal 
Government. The PRA will provide for 
payment to the PAE of a specified per-
centage of the base fee authorized by 
§ 401.304(a) and amounts for reimburse-
ment of third-party vendors to the 
PAE authorized by § 401.304(c). 

(3) Transfer to another PAE; temporary 
waiver of rights. If a PRA is terminated: 

(i) HUD may order an immediate 
transfer of some or all of the PAE’s du-
ties to another PAE designated by 
HUD; and 

(ii) HUD may temporarily waive its 
right of immediate termination in 
order to allow an orderly transfer of 
duties and responsibilities under a 
PRA, without waiving the right of ter-
mination after the transfer has been 
completed to HUD’s satisfaction. 

(c) Liability for damages. During the 
term of a PRA, and notwithstanding 
any termination of a PRA, HUD may 
seek its actual, direct, and consequen-
tial damages from any PAE for failure 
to comply with its obligations under 
PRA. 

(d) Cumulative remedies. The remedies 
under this section are cumulative and 
in addition to any other remedies or 
rights HUD may have under the terms 
of the PRA, at law, or otherwise. 

[65 FR 15485, Mar. 22, 2000, as amended at 72 
FR 66038, Nov. 26, 2007] 

§ 401.310 Conflicts of interest. 

(a) Definitions—(1) Conflict of interest 
means a situation in which a PAE or 
other restricted person: 

(i) Has a financial interest, direct or 
indirect, that prevents or may prevent 
the PAE or other restricted person 
from acting at all times in the best in-
terests of HUD; 

(ii) Has one or more personal, busi-
ness, or financial interests or relation-
ships that would cause a reasonable 
person with knowledge of the relevant 
facts to question the integrity or im-
partiality of those who are or will be 
acting under the PRA; or 

(iii) Is taking an adverse position to 
HUD or to an owner whose project is 
covered by a PRA in a lawsuit, admin-
istrative proceeding, or other contested 
matter. 

(2) Control means the power to vote, 
directly or indirectly, 25 percent or 
more of any class of the voting stock of 
a company; the ability to direct in any 
manner the election of a majority of a 
company (or other entity’s) directors 
or trustees; or the ability to exercise a 
controlling influence over the company 
or entity’s management and policies. 
For purposes of this definition, a gen-
eral partner of a limited partnership is 
presumed to be in control of that part-
nership. 

(3) Restricted person means a PAE; 
any management official of the PAE; 
any legal entity that is under the con-
trol of the PAE, is in control of the 
PAE, or is under common control with 
the PAE; or any employee, agent or 
contractor of the PAE, or employee of 
such agent or contractor, who will per-
form or has performed services under a 
PRA with HUD. 

(b) General prohibitions. (1) The PAE 
may not permit conflicts of interest to 
exist without obtaining a waiver in ac-
cordance with this section. 

(2) The PAE must establish proce-
dures to identify conflicts of interest 
and to ensure that conflicts of interest 
do not arise or continue, subject to 
waiver under paragraph (c) of this sec-
tion. 

(3) HUD will not enter into PRAs 
with potential PAEs who have conflicts 
of interest associated with a particular 
project, or permit PAEs to continue 
performance under existing PRAs when 
such PAEs have conflicts of interest, 
unless such conflicts have been elimi-
nated to HUD’s satisfaction by the 
PAE or potential PAE or are waived by 
HUD. 

(4) The PAE has a continuing obliga-
tion to take all action necessary to 
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identify whether it or any other re-
stricted person has a conflict of inter-
est. 

(c) Waivers. HUD will waive conflicts 
of interest only when, in light of all 
relevant circumstances, the interests 
of HUD in the PAE’s or another re-
stricted persons’s participation out-
weigh the concern that a reasonable 
person may question the integrity of 
HUD’s operations. 

(d) Conflicts of interest arising prior to 
PAE selection—(1) Request for review of 
conflicts of interest. (i) A potential PAE, 
with its request to HUD for consider-
ation for selection as a PAE, must 
identify existing conflicts of interest 
and may make a written request for a 
determination as to the existence of a 
conflict of interest, may request that 
the conflict of interest, if any, be 
waived, or may propose how it could 
eliminate the conflict. 

(ii) If, after submitting a request but 
prior to selection, a potential PAE dis-
covers that it has a conflict, it must 
notify HUD in writing within 10 days of 
submitting the request or prior to se-
lection, whichever is earlier. Such no-
tification must contain a detailed de-
scription of the conflict. The potential 
PAE may, with its notification, re-
quest that the conflict be waived or 
may propose how it may eliminate the 
conflict. The potential PAE may also 
request a determination as to the ex-
istence of the conflict. The potential 
PAE may also request a determination 
as to the existence of the conflict. 

(2) Review by HUD. Subject to the re-
strictions set forth in this section, 
HUD in its sole discretion may deter-
mine whether a conflict of interest ex-
ists, may waive the conflict of interest, 
or may approve in writing a PAE’s pro-
posal to eliminate a conflict of inter-
est. 

(e) Conflicts of interest that arise or are 
discovered after PAE selection. (1) A PAE 
must notify HUD in writing within 10 
days after discovering that it or an-
other restricted person has a conflict of 
interest. Such notification must con-
tain a detailed description of the con-
flict of interest and state how the PAE 
intends to eliminate the conflict. The 
PAE may also request a determination 
as to the existence of a conflict. 

(2) HUD will, after receipt of such no-
tification or other discovery of the 
PAE’s conflict or potential conflict of 
interest, take such action as it deter-
mines is in its best interests, which 
may involve proceeding under § 401.313 
or as provided in the following sen-
tences. HUD may notify the PAE in 
writing of its findings as to whether a 
conflict of interest exists and the basis 
for such determination, whether or not 
a waiver will be granted, or whether 
corrective actions may be taken in 
order to eliminate the conflict of inter-
est. Corrective action must be com-
pleted by the PAE not later than 30 
days after notification is mailed by 
HUD unless HUD, at its sole discretion, 
determines that it is in its best inter-
ests to grant the PAE an extension in 
which to complete the corrective ac-
tion. 

(f) Reconsideration of decisions. Deci-
sions issued pursuant to this section 
may be reconsidered by HUD upon ap-
plication by the PAE. Such requests 
must be in writing and must contain 
the basis for the request. HUD may, at 
its discretion and after determining 
that it is in its best interests, stay any 
corrective or other actions previously 
ordered pending reconsideration of a 
decision. 

[65 FR 15485, Mar. 22, 2000, as amended at 65 
FR 53900, Sept. 6, 2000] 

§ 401.311 Standards of conduct. 
(a) Minimum ethical standards for 

PAEs. In connection with the perform-
ance of any PRA and during the term 
of such PRA, a PAE or other restricted 
person (as defined in § 401.310) may not: 

(1) Solicit for itself or others favors, 
gifts, or other items of monetary value 
from any person who is seeking official 
action from HUD or the PAE in con-
nection with the PRA or has interests 
that may be substantially affected by 
the restricted person’s performance or 
nonperformance of duties to HUD; 

(2) Use improperly (or allow the im-
proper use of) HUD property or prop-
erty over which the restricted person 
has supervision or charge by reason of 
the PRA; 

(3) Use its status as PAE for its own 
benefit, or the financial or business 
benefit of a third party, except as con-
templated by the PRA; or 
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