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(k) Federal air marshals of the Fed-
eral Aviation Administration; 

(l) Employees of the Bureau of Cen-
sus employed in field work conducting 
censuses and surveys; 

(m) Employees and members of the 
U.S. military services and employees of 
the Department of Defense who: 

(1) Are military police officers, 
(2) Have been assigned to guard and 

protect property of the United States, 
or persons, under the administration 
and control of a U.S. military service 
or the Department of Defense, or 

(3) Have otherwise been assigned to 
perform investigative, correction or 
other law enforcement functions; 

(n) The Director, Deputy Director for 
Supply Reduction, Deputy Director for 
Demand Reduction, Associate Director 
for State and Local Affairs, and Chief 
of Staff of the Office of National Drug 
Control Policy; 

(o) Officers and employees of the De-
partment of Energy authorized to 
carry firearms in the performance of 
investigative, inspection, protective or 
law enforcement functions; 

(p) Officers and employees of the U.S. 
Environmental Protection Agency as-
signed to perform or to assist in per-
forming investigative, inspection or 
law enforcement functions; 

(q) Biologists and technicians of the 
U.S. Fish and Wildlife Service who are 
participating in sea lamprey control 
operations; 

(r) Uniformed and nonuniformed spe-
cial police of the General Services Ad-
ministration; and officers and employ-
ees of the General Services Adminis-
tration assigned to inspect property in 
the process of its acquisition by or on 
behalf of the U.S. Government; 

(s) Special Agents of the Security Of-
fice of the U.S. Information Agency; 

(t) Employees of the regional, sub-
regional and resident offices of the Na-
tional Labor Relations Board assigned 
to perform investigative and hearing 
functions or to supervise the perform-
ance of such functions; and auditors 
and Security Specialists of the Divi-
sion of Administration of the National 
Labor Relations Board; 

(u) Officers and employees of the U.S. 
Nuclear Regulatory Commission: 

(1) Assigned to perform or to assist in 
performing investigative, inspection or 
law enforcement functions or 

(2) Engaged in activities related to 
the review of license applications and 
license amendments; 

(v) Investigators employed by the 
U.S. Office of Personnel Management; 

(w) Attorneys, accountants, inves-
tigators and other employees of the 
U.S. Securities and Exchange Commis-
sion assigned to perform or to assist in 
performing investigative, inspection or 
other law enforcement functions; 

(x) Employees of the Social Security 
Administration assigned to Adminis-
tration field offices, hearing offices and 
field assessment offices; 

(y) Officers and employees of the 
Tennessee Valley Authority authorized 
by the Tennessee Valley Authority 
Board of Directors to carry firearms in 
the performance of investigative, in-
spection, protective or law enforce-
ment functions; 

(z) Officers and employees of the Fed-
eral Aviation Administration, the Fed-
eral Highway Administration, the Na-
tional Highway Traffic Safety Admin-
istration, the Research and Special 
Programs Administration and the 
Saint Lawrence Seaway Development 
Corporation of the U.S. Department of 
Transportation who are assigned to 
perform or assist in performing inves-
tigative, inspection or law enforcement 
functions; 

(aa) Federal administrative law 
judges appointed pursuant to 5 U.S.C. 
3105; and 

(bb) Employees of the Office of Work-
ers’ Compensation Programs of the De-
partment of Labor who adjudicate and 
administer claims under the Federal 
Employees’ Compensation Act, the 
Longshore and Harbor Workers’ Com-
pensation Act and its extension, or the 
Black Lung Benefits Act. 

[Order No. 1874–94, 59 FR 25816, May 18, 1994] 

PART 65—EMERGENCY FEDERAL 
LAW ENFORCEMENT ASSISTANCE 

Subpart A—Eligible Applicants 

Sec. 
65.1 General. 
65.2 State Government. 
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Subpart B—Allocation of Funds and Other 
Assistance 

65.10 Fund availability. 
65.11 Limitations on fund and other assist-

ance use. 
65.12 Other assistance. 

Subpart C—Purpose of Emergency Federal 
Law Enforcement Assistance 

65.20 General. 
65.21 Purpose of assistance. 
65.22 Exclusions. 

Subpart D—Application for Assistance 

65.30 General. 
65.31 Application content. 

Subpart E—Submission and Review of 
Applications 

65.40 General. 
65.41 Review of State applications. 

Subpart F—Additional Requirements 

65.50 General. 
65.51 Recordkeeping. 
65.52 Civil rights. 
65.53 Confidentiality of information. 

Subpart G—Repayment of Funds 

65.60 Repayment of funds. 

Subpart H—Definitions 

65.70 Definitions. 

Subpart I—Immigration Emergency Fund 

65.80 General. 
65.81 General definitions. 
65.82 Procedure for requesting a Presi-

dential determination of an immigration 
emergency. 

65.83 Assistance required by the Attorney 
General. 

65.84 Procedures for the Attorney General 
when seeking State or local assistance. 

65.85 Procedures for State or local govern-
ments applying for funding. 

AUTHORITY: The Comprehensive Crime Con-
trol Act of 1984, Title II, Chap. VI, Div. I, 
Subdiv. B, Emergency Federal Law Enforce-
ment Assistance, Pub. L. 98–473, 98 Stat. 1837, 
Oct. 12, 1984 (42 U.S.C. 10501 et seq.); 8 U.S.C. 
1101 note; Sec. 610, Pub. L. 102–140, 105 Stat. 
832. 

SOURCE: 50 FR 51340, Dec. 16, 1985, unless 
otherwise noted. 

Subpart A—Eligible Applicants 

§ 65.1 General. 

This subject describes who may apply 
for emergency Federal law enforce-
ment assistance under the Justice As-
sistance Act of 1984. 

§ 65.2 State Government. 

In the event that a law enforcement 
emergency exists throughout a state or 
part of a state, a state (on behalf of 
itself or a local unit of government) 
may submit an application to the At-
torney General, for emergency Federal 
law enforcement assistance. This appli-
cation is to be submitted by the chief 
executive officer of the state, in writ-
ing, on Standard Form 424, and in ac-
cordance with these regulations. 

Subpart B—Allocation of Funds 
and Other Assistance 

§ 65.10 Fund availability. 

For the previous fiscal year (FY ’85), 
$800,000 was appropriated for emer-
gency Federal law enforcement assist-
ance for the entire country. In FY ’86, 
$1.5 million has been requested. The FY 
’86 request has not yet been appro-
priated and is not currently available. 
The form and extent of assistance pro-
vided will be determined by the nature 
and scope of the emergency presented; 
but, in any event, no fund award may 
exceed the amount ultimately appro-
priated. 

§ 65.11 Limitations on fund and other 
assistance use. 

(a) Land acquisition. No funds shall be 
used for the purpose of land acquisi-
tion. 

(b) Non-supplantation. No funds shall 
be used to supplant state or local funds 
that would otherwise be made available 
for such purposes. 

(c) Civil justice. No funds or other as-
sistance shall be used with respect to 
civil justice matters except to the ex-
tent that such civil justice matters 
bear directly and substantially upon 
criminal justice matters or are inex-
tricably intertwined with criminal jus-
tice matters. 

VerDate Sep<11>2014 12:05 Aug 14, 2017 Jkt 241115 PO 00000 Frm 00218 Fmt 8010 Sfmt 8010 Q:\28\28V2.TXT 31kp
ay

ne
 o

n 
D

S
K

54
D

X
V

N
1O

F
R

 w
ith

 $
$_

JO
B



209 

Department of Justice § 65.31 

(d) Federal law enforcement personnel. 
Nothing in the enabling legislation au-
thorizes the use of Federal law enforce-
ment personnel to investigate viola-
tions of criminal law other than viola-
tions with respect to which investiga-
tion is authorized by other provisions 
of law. (section 609O(a), of the Act). 

(e) Direction, supervision, control. 
Nothing in the enabling legislation 
shall be construed to authorize the At-
torney General or the Federal law en-
forcement community to exercise any 
direction, supervision, or control over 
any police force or other criminal jus-
tice agency of an applicant for Federal 
law enforcement assistance. (section 
609O(b), of the Act). 

§ 65.12 Other assistance. 
In accordance with the purposes and 

limitations of this subdivision, mem-
bers of the Federal law enforcement 
community may provide needed assist-
ance in the form of equipment, train-
ing, intelligence information, and per-
sonnel. The application may include 
requests for assistance of this nature. 

Subpart C—Purpose of Emer-
gency Federal Law Enforce-
ment Assistance 

§ 65.20 General. 
The purpose of the Act is to assist 

state and/or local units of government 
which are experiencing law enforce-
ment emergencies to respond to those 
emergencies through the provision of 
Federal law enforcement assistance. 
The authority and responsibility for 
implementation of this section is vest-
ed in the Attorney General of the 
United States. 

§ 65.21 Purpose of assistance. 
The purpose of emergency Federal 

law enforcement assistance is to pro-
vide necessary assistance to (and 
through) a state government to provide 
an adequate response to an uncommon 
situation which requires law enforce-
ment, which is or threatens to become 
of serious or epidemic proportions, and 
with respect to which state and local 
resources are inadequate to protect the 
lives and property of citizens, or to en-
force the criminal law. 

§ 65.22 Exclusions. 
Excluded from the situations for 

which this assistance is intended are: 
(a) The perceived need for planning 

or other activities related to crowd 
control for general public safety 
projects; and, 

(b) A situation requiring the enforce-
ment of laws associated with scheduled 
public events, including political con-
ventions and sports events. 

Subpart D—Application for 
Assistance 

§ 65.30 General. 
The Act requires that applications be 

submitted in writing, by the chief exec-
utive officer of a state, on Standard 
Form 424, in accordance with these reg-
ulations. 

§ 65.31 Application content. 
The Act identifies six factors which 

the Attorney General will consider in 
approving or disapproving an applica-
tion, and includes administrative re-
quirements to ensure appropriate use 
of Federal assistance. Therefore, each 
application must be in writing and 
must include the following: 

(a) Problem. A description of the na-
ture and extent of the law enforcement 
emergency, including the specific iden-
tification and description of the polit-
ical and geographical subdivision(s) 
wherein the emergency exists; 

(b) Cause. A description of the situa-
tion or extraordinary circumstances 
which produced such emergency; 

(c) Resources. A description of the 
state and local criminal justice re-
sources available to address the emer-
gency, and a discussion of why and to 
what degree they are insufficient; 

(d) Assistance requested. A specific 
statement of the funds, equipment, 
training, intelligence information, or 
personnel requested, and a description 
of their intended use; 

(e) Other assistance. The identifica-
tion of any other assistance the state 
or appropriate unit of government has 
received, or could receive, under any 
provision of the Act; and, 

(f) Other requirements. Assurance of 
compliance with other requirements of 
the Act, detailed in other parts of these 
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regulations, including: Nonsupplan-
tation; nondiscrimination; confiden-
tiality of information; prohibition 
against land acquisition; recordkeeping 
and audit; limitation on civil justice 
matters. 

Subpart E—Submission and 
Review of Applications 

§ 65.40 General. 
This subpart describes the process 

and criteria for the Attorney General’s 
review and approval or disapproval of 
state applications. The original appli-
cation, on Standard Form 424, signed 
by the chief executive officer of the 
state should be submitted directly to 
the Attorney General, U.S. Department 
of Justice, Washington, DC 20503. One 
copy of the application should be sent 
to the Director, Bureau of Justice As-
sistance, Office of Justice Programs, 
U.S. Department of Justice, Wash-
ington, DC 20531. 

[67 FR 7270, Feb. 19, 2002] 

§ 65.41 Review of State applications. 
(a) Review criteria. The Act provides 

the basis for review and approval or 
disapproval of state applications. Fed-
eral law enforcement assistance may 
be provided if such assistance is nec-
essary to provide an adequate response 
to a law enforcement emergency. In de-
termining whether to approve or dis-
approve an application for assistance 
under this section, the Attorney Gen-
eral shall consider: 

(1) The nature and extent of such 
emergency throughout a state or in 
any part of a state; 

(2) The situation or extraordinary 
circumstances which produced such 
emergency; 

(3) The availability of state and local 
criminal justice resources to resolve 
the problem; 

(4) The cost associated with the in-
creased Federal presence; 

(5) The need to avoid unnecessary 
Federal involvement and intervention 
in matters primarily of state and local 
concern; and, 

(6) Any assistance which the state or 
other appropriate unit of government 
has received, or could receive, under 
any provision of title I of the Omnibus 

Crime Control and Safe Streets Act of 
1968. 

(b) Review process. (1) The Attorney 
General shall consult with the Assist-
ant Attorney General, Office of Justice 
Programs, and the Director, Bureau of 
Justice Assistance, on requests for 
grant assistance. 

(2) All requests for assistance of the 
Federal law enforcement community 
(e.g., equipment, training, information, 
or personnel) shall be reviewed by the 
Attorney General in consultation with 
appropriate members of the Federal 
law enforcement community, including 
the United States Attorney(s) in the 
affected District(s). Such requests will 
be subject to statutory restrictions, in-
cluding section 609O on Federal agency 
activities. 

(3) The Attorney General will ap-
prove or disapprove each application, 
submitted in accordance with these 
regulations, no later than ten (10) days 
after receipt. 

Subpart F—Additional 
Requirements 

§ 65.50 General. 
This subpart sets forth additional re-

quirements under the Justice Assist-
ance Act. Applicants for assistance 
must assure compliance with each of 
these requirements. 

§ 65.51 Recordkeeping. 
(a) The state must assure that it ad-

heres to the recordkeeping require-
ments enumerated in OMB Circulars, 
Number A–102 and Number A–128. This 
requirement extends to participating 
units of local government, in that they 
are viewed as the state’s subgrantees. 

(b) The Attorney General and the 
Comptroller of the United States shall 
have access, for the purpose of audit 
and examination, to any books, docu-
ments, and records of recipients of Fed-
eral law enforcement assistance pro-
vided under this subdivision which, in 
the opinion of the Attorney General or 
the Comptroller General, are related to 
the receipt or use of such assistance. 

§ 65.52 Civil rights. 
The Act provides that ‘‘no person in 

any state shall on the grounds of race, 
color, religion, national origin, or sex 
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be excluded from participation in, be 
denied the benefits of, or be subjected 
to discrimination under or denied em-
ployment in connection with any pro-
grams or activity funded in whole or in 
part with funds made available under 
this title.’’ Recipients of funds under 
the Act are also subject to the provi-
sions of title VI of the Civil Rights Act 
of 1964; section 504 of the Rehabilita-
tion Act of 1973, as amended; title IX of 
the Education Amendments of 1972; the 
Age Discrimination Act of 1975; and the 
Department of Justice Non-Discrimina-
tion Regulations 28 CFR part 42, sub-
parts C, D, E, and G. 

§ 65.53 Confidentiality of information. 
Section 812 of title I of the Omnibus 

Crime Control and Safe Streets Act of 
1968 (as amended and implemented by 
28 CFR part 20) shall apply with respect 
to information, including criminal his-
tory information and criminal intel-
ligence systems operating with the 
support of Federal law enforcement as-
sistance. 

Subpart G—Repayment of Funds 

§ 65.60 Repayment of funds. 
(a) If Federal law enforcement assist-

ance provided under this subdivision is 
used by the recipient of such assistance 
in violation of these regulations, or for 
any purpose other than the purpose for 
which it is provided, then such recipi-
ent shall promptly repay to the Attor-
ney General an amount equal to the 
value of such assistance. 

(b) The Attorney General may bring 
a civil action in an appropriate United 
States District Court to recover any 
amount authorized to be repaid under 
law. 

Subpart H—Definitions 

§ 65.70 Definitions. 
(a) Law enforcement emergency. The 

term law enforcement emergency is de-
fined by the Act as an uncommon situ-
ation which requires law enforcement, 
which is or threatens to become of seri-
ous or epidemic proportions, and with 
respect to which state and local re-
sources are inadequate to protect the 
lives and property of citizens, or to en-

force the criminal law. The Act specifi-
cally excludes the following situations 
when defining ‘‘law enforcement emer-
gency’’: 

(1) The perceived need for planning or 
other activities related to crowd con-
trol for general public safety projects; 
and, 

(2) A situation requiring the enforce-
ment of laws associated with scheduled 
public events, including political con-
vention and sports events. 

(b) Federal law enforcement assistance. 
The term Federal law enforcement assist-
ance is defined by the Act to mean 
funds, equipment, training, intel-
ligence information, and personnel. 

(c) Federal law enforcement community. 
The term Federal law enforcement com-
munity is defined by the Act as the 
heads of the following departments or 
agencies: 

(1) Federal Bureau of Investigation; 
(2) Drug Enforcement Administra-

tion; 
(3) Criminal Division of the Depart-

ment of Justice; 
(4) Internal Revenue Service; 
(5) Customs Service; 
(6) Department of Homeland Secu-

rity; 
(7) U.S. Marshals Service; 
(8) National Park Service; 
(9) U.S. Postal Service; 
(10) Secret Service; 
(11) U.S. Coast Guard; 
(12) Bureau of Alcohol, Tobacco, Fire-

arms, and Explosives; 
(13) National Security Division of the 

Department of Justice; and 
(14) Other Federal agencies with spe-

cific statutory authority to investigate 
violations of Federal criminal law. 

(d) State. The term state is defined by 
the Act as any state of the United 
States, the District of Columbia, the 
Commonwealth of Puerto Rico, the 
Virgin Islands, Guam, American 
Samoa, the Trust Territory of the Pa-
cific Islands, or the Commonwealth of 
the Northern Mariana Islands. 

[50 FR 51340, Dec. 16, 1985, as amended by 
Order No. 2865–2007, 72 FR 10069, Mar. 7, 2007] 

Subpart I—Immigration 
Emergency Fund 

SOURCE: Order No. 1892–94, 59 FR 30522, 
June 14, 1994, unless otherwise noted. 

VerDate Sep<11>2014 12:05 Aug 14, 2017 Jkt 241115 PO 00000 Frm 00221 Fmt 8010 Sfmt 8010 Q:\28\28V2.TXT 31kp
ay

ne
 o

n 
D

S
K

54
D

X
V

N
1O

F
R

 w
ith

 $
$_

JO
B



212 

28 CFR Ch. I (7–1–17 Edition) § 65.80 

§ 65.80 General. 

The regulations of this subpart set 
forth procedures for implementing sec-
tion 404(b) of the Immigration and Na-
tionality Act (‘‘INA’’), 8 U.S.C. 1101 
note, by providing for Presidential de-
terminations of the existence of an im-
migration emergency, and for pay-
ments from the Immigration Emer-
gency Fund or other funding available 
for such purposes, to State and local 
governments for assistance provided in 
meeting an immigration emergency. 
The regulations of this subpart also es-
tablish procedures by which the Attor-
ney General may draw upon the Immi-
gration Emergency Fund, without a 
Presidential determination that an im-
migration emergency exists, to provide 
funding to State and local governments 
for assistance provided as required by 
the Attorney General in certain speci-
fied circumstances. 

[Order No. 1892–94, 59 FR 30522, June 14, 1994, 
as amended by Order No. 2601–2002, 67 FR 
48359, July 24, 2002] 

§ 65.81 General definitions. 
As used in this part: 
Assistance means any actions taken 

by a State or local government directly 
relating to aiding the Attorney Gen-
eral in the administration of the immi-
gration laws of the United States and 
in meeting urgent demands arising 
from the presence of aliens in the State 
or local government’s jurisdiction, 
when such actions are taken to assist 
in meeting an immigration emergency 
or under any of the circumstances 
specified in section 404(b)(2)(A) of the 
INA. Assistance may include, but need 
not be limited to, the provision of large 
shelter facilities for the housing and 
screening of aliens, and, in connection 
with these activities, the provision of 
such basic necessities as food, water 
clothing, and health care. 

Immigration emergency means an ac-
tual or imminent influx of aliens which 
either is of such magnitude or exhibits 
such other characteristics that effec-
tive administration of the immigration 
laws of the United States is beyond the 
existing capabilities of the Immigra-
tion and Naturalization Service 
(‘‘INS’’) in the affected area or areas. 
Characteristics of an influx of aliens, 

other than magnitude, which may be 
considered in determining whether an 
immigration emergency exists include: 
the likelihood of continued growth in 
the magnitude of the influx; an appar-
ent connection between the influx and 
increases in criminal activity; the ac-
tual or imminent imposition of un-
usual and overwhelming demands on 
law enforcement agencies; and other 
similar characteristics. 

Other circumstances means a situation 
that, as determined by the Attorney 
General, requires the resources of a 
State or local government to ensure 
the proper administration of the immi-
gration laws of the United States or to 
meet urgent demands arising from the 
presence of aliens in a State or local 
government’s jurisdiction. 

§ 65.82 Procedure for requesting a 
Presidential determination of an 
immigration emergency. 

(a) The President may make a deter-
mination concerning the existence of 
an immigration emergency after re-
view of a request from either the At-
torney General of the United States or 
the chief executive of a State or local 
government. Such a request shall in-
clude a description of the facts believed 
to constitute an immigration emer-
gency and the types of assistance need-
ed to meet that emergency. Except 
when a request is made by the Attor-
ney General, the requestor shall file 
the original application with the Office 
of the President and shall file copies of 
the application with the Attorney Gen-
eral and with the Commissioner of INS. 

(b) If the President determines that 
an immigration emergency exists, the 
President shall certify that fact to the 
Judiciary Committees of the House of 
Representatives and of the Senate. 

§ 65.83 Assistance required by the At-
torney General. 

The Attorney General may request 
assistance from a State or local gov-
ernment in the administration of the 
immigration laws of the United States 
or in meeting urgent demands where 
the need for assistance arises because 
of the presence of aliens in that State 
or local jurisdiction, and may provide 
funding to a State or local government 
relating to such assistance from the 
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Immigration Emergency Fund or other 
funding available for such purposes, 
without a Presidential determination 
of an immigration emergency, in any 
of the following circumstances: 

(a) An INS district director certifies 
to the Commissioner of INS, who shall, 
in turn, certify to the Attorney Gen-
eral, that the number of asylum appli-
cations filed in that INS district during 
the relevant calendar quarter exceeds 
by at least 1,000 the number of such ap-
plications filed in that district during 
the preceding calendar quarter. For 
purposes of this paragraph, providing 
parole at a point of entry in a district 
shall be deemed to constitute an appli-
cation for asylum in the district. 

(b) The Attorney General determines 
that there exist circumstances involv-
ing the administration of the immigra-
tion laws of the United States that en-
danger the lives, property, safety, or 
welfare of the residents of a State or 
locality. 

(c) The Attorney General determines 
that there exist any other cir-
cumstances, as defined in § 65.81 of this 
subpart, such that it is appropriate to 
seek assistance from a State or local 
government in administering the im-
migration laws of the United States or 
in meeting urgent demands arising 
from the presence of aliens in a State 
or local jurisdiction. 

(d)(1) If, in making a determination 
pursuant to paragraph (b) or (c) of this 
section, the Attorney General also de-
termines that the situation involves an 
actual or imminent mass influx of 
aliens arriving off the coast or near a 
land border of the United States and 
presents urgent circumstances requir-
ing an immediate Federal response, the 
Attorney General will formally declare 
that a mass influx of aliens is immi-
nent or occurring. The determination 
that a mass influx of aliens is immi-
nent or occurring will be based on the 
factors set forth in the definitions con-
tained in § 65.81 of this subpart. The At-
torney General will determine and de-
fine the time period that encompasses 
a mass influx of aliens by declaring 
when such an event begins and when it 
ends. The Attorney General will ini-
tially define the geographic boundaries 
where the mass influx of aliens is im-
minent or occurring. 

(2) Based on evolving developments 
in the scope of the event, the Commis-
sioner of the INS may, as necessary, 
amend and redefine the geographic 
area defined by the Attorney General 
to expand or decrease the boundaries. 
This authority shall not be further del-
egated. 

(3) The Attorney General, pursuant 
to section 103(a)(8) of the INA, 8 U.S.C. 
1103(a)(8), may authorize any State or 
local law enforcement officer to per-
form or exercise any of the powers, 
privileges, or duties conferred or im-
posed by the Act, or regulations issued 
thereunder, upon officers or employees 
of the Service. Such authorization 
must be with the consent of the head of 
the department, agency, or establish-
ment under whose jurisdiction the offi-
cer is serving. 

(4) Authorization for State or local 
law enforcement officers to exercise 
Federal immigration law enforcement 
authority for transporting or guarding 
aliens in custody may be exercised as 
necessary beyond the defined geo-
graphic boundaries where the mass in-
flux of aliens is imminent or occurring. 
Otherwise, Federal immigration law 
enforcement authority to be exercised 
by State or local law enforcement offi-
cers will be authorized only within the 
defined geographic boundaries where 
the mass influx of aliens is imminent 
or occurring. 

(5) State or local law enforcement of-
ficers will be authorized to exercise 
Federal immigration law enforcement 
authority only during the time period 
prescribed by the Attorney General in 
conjunction with the initiation and 
termination of a declared mass influx 
of aliens. 

[Order No. 1892–94, 59 FR 30522, June 14, 1994, 
as amended by Order No. 2601–2002, 67 FR 
48360, July 24, 2002] 

§ 65.84 Procedures for the Attorney 
General when seeking State or local 
assistance. 

(a)(1) When the Attorney General de-
termines to seek assistance from a 
State or local government under § 65.83 
of this subpart, or when the President 
has determined that an immigration 
emergency exists, the Attorney Gen-
eral shall negotiate the terms and con-
ditions of that assistance with the 
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State or local government. The Attor-
ney General shall then execute a writ-
ten agreement with appropriate State 
or local officials, which sets forth the 
terms and conditions of the assistance, 
including funding. Such written agree-
ments can be reimbursement agree-
ments, grants, or cooperative agree-
ments. 

(2) The Commissioner may execute 
written contingency agreements re-
garding assistance under § 65.83(d) of 
this subpart in advance of the Attorney 
General’s determination pursuant to 
that section. However, such advance 
agreements shall not authorize State 
or local law enforcement officers to 
perform any functions of Service offi-
cers or employees under section 
103(a)(8) of the INA, 8 U.S.C. 1103(a)(8), 
until the Attorney General has made 
the necessary determinations and au-
thorizes such performance. Any such 
advance agreements shall contain pre-
cise activation procedures. 

(3) Written agreements regarding as-
sistance under § 65.83(d) of this subpart, 
including contingency agreements, 
shall include the following minimum 
requirements: 

(i) A statement of the powers, privi-
leges, or duties that State or local law 
enforcement officers will be authorized 
to exercise and the conditions under 
which they may be exercised; 

(ii) A statement of the types of as-
sistance by State or local law enforce-
ment officers for which the Attorney 
General shall be responsible for reim-
bursing the relevant parties in accord-
ance with the procedures set forth in 
paragraph (b) of this section; 

(iii) A statement that the relevant 
State or local law enforcement officers 
are not authorized to exercise any 
functions of Service officers or employ-
ees under section 103(a)(8) of the INA, 8 
U.S.C. 1103(a)(8), until the Attorney 
General has made a determination pur-
suant to that section and authorizes 
such performance; 

(iv) A requirement that State or 
local law enforcement officers cannot 
exercise any authorized functions of 
Service officers or employees under 
section 103(a)(8) of the INA, 8 U.S.C. 
1103(a)(8), until they have successfully 
completed and been certified in a Serv-
ice-prescribed course of instruction in 

basic immigration law, immigration 
law enforcement fundamentals and pro-
cedures, civil rights law, and sensi-
tivity and cultural awareness issues; 

(v) A description of the duration of 
the written agreement, and of the au-
thority the Attorney General will con-
fer upon State or local law enforce-
ment officers pursuant to section 
103(a)(8) of the INA, 8 U.S.C. 1103(a)(8), 
along with a provision for amending, 
terminating, or extending the duration 
of the written agreement, or for termi-
nating or amending the authority to be 
conferred pursuant to section 103(a)(8) 
of the INA, 8 U.S.C. 1103(a)(8); 

(vi) A requirement that the exercise 
of any Service officer functions by 
State or local law enforcement officers 
pursuant to section 103(a)(8) of the 
INA, 8 U.S.C. 1103(a)(8), be at the direc-
tion of the Service; 

(vii) A requirement that any State or 
local law enforcement officer per-
forming Service officer or employee 
functions pursuant to section 103(a)(8) 
of the INA, 8 U.S.C. 1103(a)(8), must ad-
here to the policies and standards set 
forth during the training, including ap-
plicable immigration law enforcement 
standards and procedures, civil rights 
law, and sensitivity and cultural 
awareness issues; 

(viii) A statement that the authority 
to perform Service officer or employee 
functions pursuant to section 103(a)(8) 
of the INA, 8 U.S.C. 1103(a)(8), does not 
abrogate or abridge constitutional or 
civil rights protections; 

(ix) A requirement that a complaint 
reporting and resolution procedure for 
allegations of misconduct or wrong-
doing by State or local officers des-
ignated, or activities undertaken, pur-
suant to section 103(a)(8) of the INA, 8 
U.S.C. 1103(a)(8), be in place; 

(x) A requirement that a mechanism 
to record and monitor complaints re-
garding the immigration enforcement 
activities of State or local law enforce-
ment officers authorized to enforce im-
migration laws be in place; 

(xi) A listing by position (title and 
name when available) of the Service of-
ficers authorized to provide oper-
ational direction to State or local law 
enforcement officers assisting in a Fed-
eral response pursuant to section 
103(a)(8) of the INA, 8 U.S.C. 1103(a)(8); 
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(xii) A requirement that a State or 
local law enforcement agency maintain 
records of operational expenditures in-
curred as a result of supporting the 
Federal response to a mass influx of 
aliens; 

(xiii) Provisions concerning State or 
local law enforcement officer use of 
Federal property or facilities, if any; 

(xiv) A requirement that any depart-
ment, agency, or establishment whose 
State or local law enforcement officer 
is performing Service officer or em-
ployee functions shall cooperate fully 
in any Federal investigation related to 
allegations of misconduct or wrong-
doing in conjunction with such func-
tions, or to the written agreement; and 

(xv) A procedure by which the appro-
priate law enforcement agency, depart-
ment, or establishment will be notified 
that the Attorney General has made a 
determination under section 103(a)(8) of 
the INA, 8 U.S.C. 1103(a)(8), to author-
ize State or local law enforcement offi-
cers to exercise Federal immigration 
enforcement authority under the provi-
sions of the respective agreements. 

(4) The Attorney General may abbre-
viate or waive any of the training re-
quired pursuant to a written agree-
ment regarding assistance under 
§ 65.83(d) of this chapter, including con-
tingency agreements, in the event that 
the number of State or local law en-
forcement officers available to respond 
in an expeditious manner to urgent and 
quickly developing events during a de-
clared mass influx of aliens is insuffi-
cient to protect public safety, public 
health, or national security. Such offi-
cers still would be required to adhere 
to applicable policies and standards of 
the Immigration and Naturalization 
Service. The decision to abbreviate or 
waive these training requirements is at 
the sole discretion of the Attorney 
General. 

(b) A reimbursement agreement shall 
contain the procedures under which the 
State or local government is to obtain 
reimbursement for its assistance. A re-
imbursement agreement shall include 
the title of the official to whom claims 
are to be submitted, the intervals at 
which claims are to be submitted, a de-
scription of the supporting documenta-
tion to be submitted, and any limita-
tions on the total amount of reim-

bursement that will be provided. 
Grants and cooperative agreements 
shall be made and administered in ac-
cordance with the uniform procedures 
in part 66 of this title. 

(c) In exigent circumstances, the At-
torney General may agree to provide 
funding to a State or local government 
without a written agreement. A reim-
bursement agreement, grant, or coop-
erative agreement conforming to the 
specifications in this section shall be 
reduced to writing as soon as prac-
ticable. 

[Order No. 1892–94, 59 FR 30522, June 14, 1994, 
as amended by Order No. 2601–2002, 67 FR 
48360, July 24, 2002; Order No. 2659–2003, 68 FR 
8822, Feb. 26, 2003] 

§ 65.85 Procedures for State or local 
governments applying for funding. 

(a) In the event that the chief execu-
tive of a State or local government de-
termines that any of the circumstances 
set forth in § 65.83 of this subpart ex-
ists, he or she may pursue the proce-
dures in this section to submit to the 
Attorney General an application for a 
reimbursement agreement, grant, or 
cooperative agreement as described in 
§ 65.84 of this subpart. 

(b) The Department strongly encour-
ages chief executives of States and 
local governments, if possible, to con-
sult informally with the Attorney Gen-
eral and the Commissioner of INS prior 
to submitting a formal application. 
This informal consultation is intended 
to facilitate discussion of the nature of 
the assistance to be provided by the 
State or local government, the require-
ments of the Attorney General, if any, 
for such assistance, the costs associ-
ated with such assistance, and the De-
partment’s preliminary views on the 
appropriateness of the proposed fund-
ing. 

(c) The chief executive of a State or 
local government shall submit an ap-
plication in writing to the Attorney 
General, and shall file a copy with the 
Commissioner of INS. The application 
shall set forth in detail the following 
information: 

(1) The name of the jurisdiction re-
questing reimbursement; 

(2) All facts supporting the applica-
tion; 
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(3) The nature of the assistance 
which the State or local government 
has provided or will provide, as re-
quired by the Attorney General, for 
which funding is requested; 

(4) The dollar amount of the funding 
sought; 

(5) A justification for the amount of 
funding being sought; 

(6) The expected duration of the con-
ditions requiring State or local assist-
ance; 

(7) Information about whether fund-
ing is sought for past costs or for fu-
ture costs; 

(8) The name, address, and telephone 
number of a contact person from the 
requesting jurisdiction. 

(d) If the Attorney General deter-
mines that the assistance for which 
funding is sought under paragraph (c) 
of this section is appropriate under the 
standards of this subpart, the Attorney 
General may enter into a reimburse-
ment or cooperative agreement or may 
make a grant in the same manner as if 
the assistance had been requested by 
the Attorney General as described 
under § 65.84 of this subpart. 

(e) The Attorney General will con-
sider all applications from State or 
local governments until the Attorney 
General has obligated funding avail-
able for such purposes as determined 
by the Attorney General. The Attorney 
General will make a decision with re-
spect to any application submitted 
under this section that contains the in-
formation described in paragraph (c) of 
this section within 15 calendar days of 
such application. 

(f) In exigent circumstances, the At-
torney General may waive the require-
ments of this section concerning the 
form, contents, and order of consider-
ation of applications, including the re-
quirement in paragraph (c) of this sec-
tion that applications be submitted in 
writing. 

[Order No. 1892–94, 59 FR 30522, June 14, 1994, 
as amended by Order No. 2601–2002, 67 FR 
48361, July 24, 2002] 

PART 68—RULES OF PRACTICE AND 
PROCEDURE FOR ADMINISTRA-
TIVE HEARINGS BEFORE ADMIN-
ISTRATIVE LAW JUDGES IN CASES 
INVOLVING ALLEGATIONS OF 
UNLAWFUL EMPLOYMENT OF 
ALIENS, UNFAIR IMMIGRATION- 
RELATED EMPLOYMENT PRAC-
TICES, AND DOCUMENT FRAUD 

Sec. 
68.1 Scope of rules. 
68.2 Definitions. 
68.3 Service of complaint, notice of hearing, 

written orders, and decisions. 
68.4 Complaints regarding unfair immigra-

tion-related employment practices. 
68.5 Notice of date, time, and place of hear-

ing. 
68.6 Service and filing of documents. 
68.7 Form of pleadings. 
68.8 Time computations. 
68.9 Responsive pleadings—answer. 
68.10 Motion to dismiss for failure to state a 

claim upon which relief can be granted. 
68.11 Motions and requests. 
68.12 Prehearing statements. 
68.13 Conferences. 
68.14 Consent findings or dismissal. 
68.15 Intervenor in unfair immigration-re-

lated employment cases. 
68.16 Consolidation of hearings. 
68.17 Amicus curiae. 
68.18 Discovery—general provisions. 
68.19 Written interrogatories to parties. 
68.20 Production of documents, things, and 

inspection of land. 
68.21 Admissions. 
68.22 Depositions. 
68.23 Motion to compel response to dis-

covery; sanctions. 
68.24 Use of depositions at hearings. 
68.25 Subpoenas. 
68.26 Designation of Administrative Law 

Judge. 
68.27 Continuances. 
68.28 Authority of Administrative Law 

Judge. 
68.29 Unavailability of Administrative Law 

Judge. 
68.30 Disqualification. 
68.31 Separation of functions. 
68.32 Expedition. 
68.33 Participation of parties and represen-

tation. 
68.34 Legal assistance. 
68.35 Standards of conduct. 
68.36 Ex parte communications. 
68.37 Waiver of right to appear and failure 

to participate or to appear. 
68.38 Motion for summary decision. 
68.39 Formal hearings. 
68.40 Evidence. 
68.41 Official notice. 
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