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APPENDIX B TO PART 1 

NORTHEAST REGION 

For the States of Connecticut, Delaware, 
District of Columbia, Maine, Maryland, Mas-
sachusetts, New Hampshire, New Jersey, 
New York, Pennsylvania, Puerto Rico, 
Rhode Island, Vermont, Virgin Islands, Vir-
ginia and West Virginia: 

Regional Administrator, Wage and Hour 
Division, Employment Standards Adminis-
tration, U.S. Department of Labor, Curtis 
Center, 170 South Independence Mall West, 
Room 850 West, Philadelphia, PA 19106 (Tele-
phone: 215–861–5800, FAX: 215–861–5840). 

SOUTHEAST REGION 

For the States of Alabama, Florida, Geor-
gia, Kentucky, Mississippi, North Carolina, 
South Carolina and Tennessee: 

Regional Administrator, Wage and Hour 
Division, Employment Standards Adminis-
tration, U.S. Department of Labor, 61 
Forsyth Street, SW., Room 7M40, Atlanta, 
GA 30303 (Telephone 404–893–4531, FAX: 404– 
893–4524). 

MIDWEST REGION 

For the States of Illinois, Indiana, Iowa, 
Kansas, Michigan, Minnesota, Missouri, Ne-
braska, Ohio and Wisconsin: 

Regional Administrator, Wage and Hour 
Division, Employment Standards Adminis-
tration, U.S. Department of Labor, 230 South 
Dearborn Street, Room 530, Chicago, IL 
60604–1591 (Telephone: 312–596–7180, FAX: 312– 
596–7205). 

SOUTHWEST REGION 

For the States of Arkansas, Colorado, Lou-
isiana, Montana, New Mexico, North Dakota, 
Oklahoma, South Dakota, Texas, Utah and 
Wyoming: 

Regional Administrator, Wage and Hour 
Division, Employment Standards Adminis-
tration, U.S. Department of Labor, 525 South 
Griffin Street, Suite 800, Dallas, TX 75202– 
5007 (Telephone: 972–850–2600, FAX: 972–850– 
2601). 

WESTERN REGION 

For the States of Alaska, American 
Samoa, Arizona, California, Guam, Hawaii, 
Idaho, Nevada, Oregon and Washington: 

Regional Administrator, Wage and Hour 
Division, Employment Standards Adminis-
tration, U.S. Department of Labor, 71 Ste-
venson Street, Suite 930, San Francisco, CA 
94105, (Telephone: 415–848–6600, FAX: 415–848– 
6655). 

[70 FR 50895, Aug. 26, 2005] 

PART 2—GENERAL REGULATIONS 

Subpart A—General 

Sec. 
2.1 Employees attached to regional offices. 
2.2 Employees attached to Washington of-

fice. 
2.3 Consent of the Secretary. 
2.6 Claims collection. 
2.7 Rulemaking. 
2.8 Final agency decisions. 

Subpart B—Audiovisual Coverage of 
Administrative Hearings 

2.10 Scope and purpose. 
2.11 General principles. 
2.12 Audiovisual coverage permitted. 
2.13 Audiovisual coverage prohibited. 
2.14 Proceedings in which the Department 

balances conflicting values. 
2.15 Protection of witnesses. 
2.16 Conduct of hearings. 

Subpart C—Employees Served With 
Subpoenas 

2.20 Purpose, scope and definitions. 
2.21 Procedure in the event of a demand for 

production or disclosure. 
2.22 Production or disclosure prohibited un-

less approved by the appropriate Deputy 
Solicitor of Labor. 

2.23 Procedure where a decision concerning 
a demand is not made prior to the time 
a response to the demand is required. 

2.24 Procedure in the event of an adverse 
ruling. 

2.25 Subpoenas served upon employees of 
the Office of the Inspector General. 

Subpart D—Equal Treatment in Department 
of Labor Programs for Religious Orga-
nizations; Protection of Religious Lib-
erty of Department of Labor Social 
Service Providers and Beneficiaries 

2.30 Purpose. 
2.31 Definitions. 
2.32 Equal participation of religious organi-

zations. 
2.33 Responsibilities of DOL, DOL social 

service providers and State and local 
governments administering DOL support. 

2.34 Beneficiary protections: written notice. 
2.35 Beneficiary protections: referral re-

quirements. 
2.36 Application to State and local funds. 
2.37 Effect of DOL support on Title VII em-

ployment nondiscrimination require-
ments and on other existing statutes. 

2.38 Status of nonprofit organizations. 
2.39 Political or religious affiliation. 

APPENDIX A TO PART 2—NOTICE OF BENE-
FICIARY RELIGIOUS LIBERTY PROTECTIONS 
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APPENDIX B TO PART 2—BENEFICIARY REFER-
RAL REQUEST 

AUTHORITY: 5 U.S.C. 301; Executive Order 
13198, 66 FR 8497, 3 CFR 2001 Comp., p. 750; 
Executive Order 13279, 67 FR 77141, 3 CFR 2002 
Comp., p. 258; Executive Order 13559, 75 FR 
71319, 3 CFR 2011 Comp., p. 273. 

Subpart A—General 

SOURCE: 32 FR 11035, July 28, 1967, unless 
otherwise noted. 

§ 2.1 Employees attached to regional 
offices. 

No person who has been an employee 
of the Department and attached to a 
Regional office of any bureau, board, 
division, or other agency thereof, shall 
be permitted to practice, appear, or act 
as attorney, agent, or representative 
before the Department or any branch 
or agent thereof in connection with 
any case or administrative proceeding 
which was pending before such Re-
gional office during the time of his em-
ployment with the Department, unless 
he shall first obtain the written con-
sent thereto of the Secretary of Labor 
or his duly authorized representative. 

§ 2.2 Employees attached to Wash-
ington office. 

No person who has been an employee 
of the Department and attached to the 
Washington office of any bureau, 
board, division, or other agency there-
of, shall be permitted to practice, ap-
pear, or act as attorney, agent, or rep-
resentative before the Department or 
any branch or agent thereof, in connec-
tion with any case or administrative 
proceeding pending before such bureau, 
board, division, or other agency during 
the time of his employment with the 
Department, unless he shall first ob-
tain the written consent thereto of the 
Secretary of Labor or his duly author-
ized representative. 

§ 2.3 Consent of the Secretary. 

The consent of the Secretary or his 
duly authorized representative may be 
obtained as follows: 

The applicant shall file an applica-
tion in the form of an affidavit. Such 
application, directed to the Secretary 
should: 

(a) State the former connection of 
the applicant with the Department; 

(b) Identify the matter in which the 
applicant desires to appear, and 

(c) Contain a statement to the effect 
that the applicant gave no personal 
consideration to such matter while he 
was an employee of the Department. 

The application will be denied if the 
statements contained therein are dis-
proved by an examination of the files, 
records, and circumstances pertaining 
to the matter, or if, in the opinion of 
the Secretary or his duly authorized 
representative, the public interest so 
requires. If the Secretary or his duly 
authorized representative is satisfied 
that the applicant gave no personal 
consideration to the matter in question 
while employed by the Department, 
and if he is satisfied that it is lawful 
and consistent with the public interest 
to do so, he may grant his consent, in 
writing, to the request of the appli-
cant, subject to such conditions, if any, 
as he deems necessary and desirable. 
Any function of the Secretary under 
this section may be performed by the 
Under Secretary of Labor. 

§ 2.6 Claims collection. 

(a) Authority of Department; incorpora-
tion by reference. The regulations in 
this section are issued under section 3 
of the Federal Claims Collection Act of 
1966, 31 U.S.C. 952. They incorporate 
herein and supplement as necessary for 
Department operation all provisions of 
the Joint Regulations of the Attorney 
General and the Comptroller General 
set forth in 4 CFR chap. II, which pre-
scribe standards for administrative col-
lection of civil claims by the Govern-
ment for money or property, for the 
compromise, termination, or suspen-
sion of collection action, with respect 
to claims not exceeding $20,000, exclu-
sive of interest, and for the referral of 
civil claims by the Government to the 
Government Accountability Office, and 
to the Department of Justice for litiga-
tion. 

(b) Designation. The Assistant Sec-
retary for Administration and Manage-
ment, and such heads of the Adminis-
trations and Offices of the Department 
of Labor as he may designate for such 
purpose, is authorized to perform all of 
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Office of the Secretary of Labor § 2.12 

the duties and exercise all of the au-
thority of the Secretary under the Fed-
eral Claims Collection Act of 1966, the 
aforementioned Joint Regulations of 
the Attorney General and the Comp-
troller General, and the regulations in 
this section. 

(Sec. 3, 80 Stat. 309; 31 U.S.C. 952) 

[34 FR 9122, June 10, 1969, as amended at 72 
FR 37098, July 9, 2007] 

§ 2.7 Rulemaking. 
It is the policy of the Secretary of 

Labor, that in applying the rulemaking 
provisions of the Administrative Proce-
dure Act (5 U.S.C. 553), the exemption 
therein for matters relating to public 
property, loans, grants, benefits or con-
tracts shall not be relied upon as a rea-
son for not complying with the notice 
and public participation requirements 
thereof except for all information- 
gathering procedures adopted by the 
Bureau of Labor Statistics. 

[46 FR 35, Jan. 2, 1981] 

§ 2.8 Final agency decisions. 
Final agency decision issued under 

the statutory authority of the U.S. De-
partment of Labor may be issued by 
the Secretary of Labor, or by his or her 
designee under a written delegation of 
authority. The Administrative Review 
Board, an organizational entity within 
the Office of the Secretary, has been 
delegated authority to issue final agen-
cy decisions under the statutes, execu-
tive orders, and regulations as provided 
in Secretary’s Order 2–96, published on 
May 3, 1996. 

[61 FR 19984, May 3, 1996] 

Subpart B—Audiovisual Coverage 
of Administrative Hearings 

SOURCE: 38 FR 5631, Mar. 2, 1973, unless oth-
erwise noted. 

§ 2.10 Scope and purpose. 
This subpart defines the scope of 

audiovisual coverage of departmental 
administrative hearings. It describes 
the types of proceedings where such 
coverage is encouraged, defines areas 
where such coverage is prohibited (as 
in certain enforcement proceedings or 
where witnesses object) and areas 

where a decision concerning coverage 
is made after weighing the values in-
volved in permitting coverage against 
the reasons for not permitting it. 

§ 2.11 General principles. 
The following general principles will 

be observed in granting or denying re-
quests for permission to cover hearings 
audiovisually: 

(a) Notice and comment and on-the- 
record rule making proceedings may 
involve administrative hearings. If 
such administrative hearings are held, 
we encourage their audiovisual cov-
erage. 

(b) Audiovisual coverage shall be ex-
cluded in adjudicatory proceedings in-
volving the rights or status of individ-
uals (including those of small corpora-
tions likely to be indistinguishable in 
the public mind from one or a few indi-
viduals) in which an individual’s past 
culpable conduct or other aspect of per-
sonal life is a primary subject of adju-
dication, and where the person in ques-
tion objects to coverage. 

(c) Certain proceedings involve bal-
ancing of conflicting values in order to 
determine whether audiovisual cov-
erage should be allowed. Where audio-
visual coverage is restricted, the rea-
sons for the restriction shall be stated 
in the record. 

§ 2.12 Audiovisual coverage permitted. 
The following are the types of hear-

ings where the Department encourages 
audiovisual coverage: 

(a) All hearings involving notice and 
comment and on-the-record rule mak-
ing proceedings. The Administrative 
Procedure Act provides for notice of 
proposed rule making with provision 
for participation by interested parties 
through submission of written data, 
views, or arguments, with or without 
opportunity for oral presentation (5 
U.S.C. 553). (In many cases the Depart-
ment follows the above procedure in 
matters exempted from these require-
ments of 5 U.S.C. 553.) On-the-record 
rule making proceedings under 5 U.S.C. 
556 and 557 are also hearings where 
audiovisual coverage of hearings is en-
couraged. Examples of hearings encom-
passed by this paragraph are: 

(1) Hearings to establish or amend 
safety or health standards under the 
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Occupational Safety and Health Act of 
1970, 29 U.S.C. 651. 

(2) Hearings to determine the ade-
quacy of State laws under the Occupa-
tional Safety and Health Act of 1970. 

(b) Hearings to collect or review wage 
data upon which to base minimum 
wage rates determined under various 
laws, such as the Davis-Bacon Act (40 
U.S.C. 276a) and related statutes and 
the Service Contract Act of 1965 (41 
U.S.C. 353, as amended by Pub. L. 92–473 
approved October 9, 1972). 

(c) Hearings under section 4(c) of the 
Service Contract Act of 1965 (41 U.S.C. 
353, subsection (c) added by Pub. L. 92– 
473 approved October 9, 1972) to deter-
mine if negotiated rates are substan-
tially at variance with those which 
prevail in the locality for services of a 
character similar. 

(d) Hearings before the Administra-
tive Review Board (parts 1, 3, 5, and 7 of 
this chapter). 

(e) Hearings held at the request of a 
Federal agency to resolve disputes 
under the Davis-Bacon and related 
Acts, involving prevailing wage rates 
or proper classification which involve 
significant sums of money, large 
groups of employees or novel or un-
usual situations. 

(f) Hearings of special industry com-
mittees held pursuant to the Fair 
Labor Standards Act, as amended (29 
U.S.C. 201 et seq.) for the purpose of rec-
ommending minimum wage rates to be 
paid in Puerto Rico, the Virgin Islands, 
and American Samoa. 

(g) Hearings pursuant to section 13(a) 
of the Welfare and Pension Plans Dis-
closure Act (29 U.S.C. 308d) to deter-
mine whether a bond in excess of 
$500,000 may be prescribed. 

(h) Hearings where the Department is 
requesting information needed for its 
administrative use in determining 
what our position should be (e.g., our 
hearings on the 4-day, 40-hour work-
week). 

[38 FR 5631, Mar. 2, 1973, as amended at 61 FR 
19984, May 3, 1996] 

§ 2.13 Audiovisual coverage prohib-
ited. 

The Department shall not permit 
audiovisual coverage of the following 
types of hearings if any party objects: 

(a) Hearings to determine whether 
applications for individual variances 
should be issued under the Occupa-
tional Safety and Health Act of 1970. 

(b) Hearings (both formal and infor-
mal) involving alleged violations of 
various laws such as the Davis-Bacon 
Act (40 U.S.C. 276a, et seq.) and related 
Acts, the Contract Work Hours and 
Safety Standards Act (40 U.S.C. 327 et 
seq.), the Service Contract Act (41 
U.S.C. 351 et seq.), the Walsh Healey 
Act (41 U.S.C. 35 et seq.), under section 
41 of the Longshoremen’s and Harbor 
Workers’ Compensation Act (33 U.S.C. 
941 et seq.), the Fair Labor Standards 
Act of 1938, as amended (29 U.S.C. 201 et 
seq.), and any informal hearings or con-
ferences under the Occupational Safety 
and Health Act of 1970 (29 U.S.C. 651 et 
seq.) which are not within the jurisdic-
tion of the Occupational Safety and 
Health Commission. 

(c) Adversary hearings under the 
Longshoremen’s and Harbor Workers’ 
Compensation Act (33 U.S.C. 901 et seq.) 
and related Acts, which determine an 
employee’s right to compensation. 

(d) Hearings which determine an em-
ployee’s right to compensation under 
the Federal Employees’ Compensation 
Act (5 U.S.C. 8101 et seq.). 

§ 2.14 Proceedings in which the De-
partment balances conflicting val-
ues. 

In proceedings not covered by §§ 2.12 
and 2.13, the Department should deter-
mine whether the public’s right to 
know outbalances the individual’s 
right to privacy. When audiovisual cov-
erage is restricted or excluded, the 
record shall state fully the reasons for 
such restriction or exclusion. For ex-
ample, there would be included in this 
category hearings before the Board of 
Contract Appeals involving appeals 
from contracting officer decisions in-
volving claims for extra costs for extra 
work, extra costs for delay in comple-
tion caused by the Government or for 
changes in the work, conformity hear-
ings arising under State unemploy-
ment insurance laws, etc. 
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§ 2.15 Protection of witnesses. 
A witness has the right, prior to or 

during his testimony, to exclude audio-
visual coverage of his testimony in any 
hearing being covered audiovisually. 

§ 2.16 Conduct of hearings. 
The presiding officer at each hearing 

which is audiovisually covered is au-
thorized to take any steps he deems 
necessary to preserve the dignity of the 
hearing or prevent its disruption by 
persons setting up or using equipment 
needed for its audiovisual coverage. 

Subpart C—Employees Served 
With Subpoenas 

AUTHORITY: 5 U.S.C. 301 and Reorganization 
Plan No. 6 of 1950, 15 FR 3174, 64 Stat. 1263. 

SOURCE: 46 FR 49543, Oct. 6, 1981, unless 
otherwise noted. 

§ 2.20 Purpose, scope and definitions. 
(a) This subpart sets forth the proce-

dures to be followed whenever a sub-
poena, order, or other demand (herein-
after referred to as a demand) of a court 
or other authority, in connection with 
a proceeding to which the U.S. Depart-
ment of Labor is not a party, is issued 
for the production or disclosure of (1) 
any material contained in the files of 
the Department, (2) any information 
relating to material contained in the 
files of the Department, or (3) any in-
formation or material acquired by any 
person while such person was an em-
ployee of the Department as a part of 
the performance of his official duties 
or because of his official status. 

(b) For purposes of this subpart, the 
term employee of the Department in-
cludes all officers and employees of the 
United States Department of Labor ap-
pointed by, or subject to the super-
vision, jurisdiction, or control of the 
Secretary of Labor. 

(c)(1) For purposes of this subpart, 
the term appropriate Deputy Solicitor of 
Labor means the Deputy Solicitor of 
Labor for National Operations when 
the person served with a demand is ei-
ther employed by the National Office 
of the Labor Department, or who is a 
former Labor Department employee 
and is served with a demand in Wash-
ington, DC. In all other cases, the term 

appropriate Deputy Solicitor of Labor 
means the Deputy Solicitor of Labor 
for Regional Operations. 

(2) For purposes of this subpart, the 
term appropriate Office of the Solicitor 
means that Office of the Associate So-
licitor of Labor (in Washington, DC) 
serving as counsel to the program to 
which the demand relates, where the 
person served with a demand is em-
ployed by the National Office of the 
Labor Department, or who is a former 
Labor Department employee and is 
served with a demand in Washington, 
DC. In all other cases, the term appro-
priate Office of the Solicitor means that 
Regional Solicitor’s Office or Associate 
Regional Solicitor’s Office serving the 
locality in which the employee or 
former employee is served with a de-
mand. 

(d) This subpart is intended to pro-
vide instructions regarding the inter-
nal operations of the Department of 
Labor, and is not intended, and does 
not, and may not, be relied upon to cre-
ate any right or benefit, substantive or 
procedural, enforceable at law by a 
party against the Department of 
Labor. 

§ 2.21 Procedure in the event of a de-
mand for production or disclosure. 

Whenever an employee or former em-
ployee of the Department receives a de-
mand for the production of material or 
the disclosure of information described 
in § 2.20(a), he shall immediately notify 
the appropriate Office of the Solicitor. 
The appropriate Office of the Solicitor 
shall be furnished by the party causing 
the subpoena to be issued with a writ-
ten summary of the information 
sought and its relevance to the pro-
ceeding in connection with which it 
was served. The Associate Solicitor, 
Regional Solicitor, or Associate Re-
gional Solicitor, whichever is appro-
priate, may waive the requirement 
that a written summary be furnished 
where he or she deems it to be unneces-
sary. The election to waive the require-
ment of a written summary in no way 
constitutes a waiver of any other re-
quirement set forth in this subpart. 
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§ 2.22 Production or disclosure prohib-
ited unless approved by the appro-
priate Deputy Solicitor of Labor. 

In terms of instructing an employee 
or former employee of the manner in 
which to respond to a demand, the As-
sociate Solicitor, Regional Solicitor, or 
Associate Regional Solicitor, which-
ever is applicable, shall follow the in-
structions of the appropriate Deputy 
Solicitor of Labor. No employee or 
former employee of the Department of 
Labor shall, in response to a demand of 
a court or other authority, produce any 
material contained in the files of the 
Department or disclose any informa-
tion relating to material contained in 
the files of the Department, or disclose 
any information or produce any mate-
rial acquired as part of the perform-
ance of his official duties or because of 
his official status without approval of 
the appropriate Deputy Solicitor of 
Labor. 

§ 2.23 Procedure where a decision con-
cerning a demand is not made prior 
to the time a response to the de-
mand is required. 

If the response to the demand is re-
quired before the instructions from the 
appropriate Deputy Solicitor of Labor 
are received, a Department attorney or 
other government attorney designated 
for the purpose shall appear with the 
employee or former employee of the 
Department upon whom the demand 
has been made, and shall furnish the 
court or other authority with a copy of 
the regulations contained in this sub-
part and inform the court or other au-
thority that the demand has been, or is 
being, as the case may be, referred for 
the prompt consideration of the appro-
priate Deputy Solicitor of Labor and 
shall respectfully request the court or 
other authority to stay the demand 
pending receipt of the requested in-
structions. 

§ 2.24 Procedure in the event of an ad-
verse ruling. 

If the court or other authority de-
clines to stay the effect of the demand 
in response to a request made in ac-
cordance with § 2.23 pending receipt of 
instructions, or if the court or other 
authority rules that the demand must 
be complied with irrespective of in-

structions not to produce the material 
or disclose the information sought, the 
employee or former employee upon 
whom the demand has been made shall 
respectfully decline to comply with the 
demand, ‘‘United States ex rel Touhy v. 
Ragen,’’ 340 US. 462. 

§ 2.25 Subpoenas served upon employ-
ees of the Office of the Inspector 
General. 

Notwithstanding the requirements 
set forth in §§ 2.20 through 2.24, this 
subpart is applicable to demands served 
on employees or former employees of 
the Office of the Inspector General 
(OIG), except that wherever in §§ 2.21 
through 2.24 there appear the phrases 
appropriate Office of the Solicitor, Asso-
ciate Solicitor, Regional Solicitor, or Asso-
ciate Regional Solicitor, and appropriate 
Deputy Solicitor of Labor, there shall be 
substituted in lieu thereof the Inspector 
General or Deputy Inspector General. In 
addition, the first sentence of § 2.22 
shall not be applicable to subpoenas 
served upon employees or former em-
ployees of the Office of the Inspector 
General. 

Subpart D—Equal Treatment in 
Department of Labor Pro-
grams for Religious Organiza-
tions; Protection of Religious 
Liberty of Department of 
Labor Social Service Providers 
and Beneficiaries 

SOURCE: 69 FR 41891, July 12, 2004, unless 
otherwise noted. 

§ 2.30 Purpose. 
The purpose of the regulations in this 

subpart is to ensure that DOL-sup-
ported social service programs are open 
to all qualified organizations, regard-
less of the organizations’ religious 
character, and to establish clearly the 
permissible uses to which DOL support 
for social service programs may be put, 
and the conditions for receipt of such 
support. In addition, this proposed rule 
is designed to ensure that the Depart-
ment’s social service programs are im-
plemented in a manner consistent with 
the requirements of the Constitution, 
including the Religion Clauses of the 
First Amendment. 
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§ 2.31 Definitions. 
As used in the regulations in this 

subpart: 
(a) The term Federal financial assist-

ance means assistance that non-Fed-
eral entities (including State and local 
governments) receive or administer in 
the form of grants, contracts, loans, 
loan guarantees, property, cooperative 
agreements, direct appropriations, or 
other direct or indirect assistance, but 
does not include a tax credit, deduction 
or exemption. Federal financial assist-
ance may be direct or indirect. 

(1) The term direct Federal financial 
assistance or Federal financial assistance 
provided directly means that the Gov-
ernment or a DOL social service inter-
mediary provider under this part se-
lects the provider and either purchases 
services from that provider (e.g., via a 
contract) or awards funds to that pro-
vider to carry out a service (e.g., via 
grant or cooperative agreement). In 
general, Federal financial assistance 
shall be treated as direct, unless it 
meets the definition of indirect Federal 
financial assistance or Federal financial 
assistance provided indirectly. 

(2) The term indirect Federal financial 
assistance or Federal financial assistance 
provided indirectly means that the 
choice of the service provider is placed 
in the hands of the beneficiary, and the 
cost of that service is paid through a 
voucher, certificate, or other similar 
means of government-funded payment. 
Federal financial assistance provided 
to an organization is considered indi-
rect when: 

(i) The Government program through 
which the beneficiary receives the 
voucher, certificate, or other similar 
means of Government-funded payment 
is neutral toward religion; 

(ii) The organization receives the as-
sistance as a result of a decision of the 
beneficiary, not a decision of the gov-
ernment; and 

(iii) The beneficiary has at least one 
adequate secular option for the use of 
the voucher, certificate, or other simi-
lar means of Government-funded pay-
ment. 

(3) The recipient of sub-awards re-
ceived through programs administered 
by States or other intermediaries that 
are themselves recipients of Federal fi-
nancial assistance (e.g., local areas 

that receive within-state allocations to 
provide workforce services under title I 
of the Workforce Innovation and Op-
portunity Act) are not considered re-
cipients of indirect Federal financial as-
sistance or recipients of Federal finan-
cial assistance provided indirectly as 
those terms are used in Executive 
Order 13559. These recipients of sub- 
awards are considered recipients of di-
rect Federal financial assistance. 

(b) The term social service program 
means a program that is administered 
or supported by the Federal Govern-
ment, or by a State or local govern-
ment using Federal financial assist-
ance, and that provides services di-
rected at reducing poverty, improving 
opportunities for low-income children, 
revitalizing low-income communities, 
empowering low-income families and 
low-income individuals to become self- 
sufficient, or otherwise helping people 
in need. Such programs include, but 
are not limited to, the following: 

(1) Child care services and services to 
meet the special needs of children, 
older individuals, and individuals with 
disabilities (including physical, men-
tal, or emotional disabilities); 

(2) Job training and related services, 
and employment services; 

(3) Information, referral, and coun-
seling services; 

(4) Literacy and mentoring programs; 
and 

(5) Services for the prevention and 
treatment of juvenile delinquency and 
substance abuse, services for the pre-
vention of crime and the provision of 
assistance to the victims and the fami-
lies of criminal offenders, and services 
related to intervention in, and preven-
tion of domestic violence. 

(c) The term DOL means the U.S. De-
partment of Labor. 

(d) The term DOL-supported social 
service program, DOL social service pro-
gram, or DOL program means a social 
service program, as defined in para-
graph (b) of this section, that is admin-
istered by or for DOL with DOL sup-
port. Such programs include, but are 
not limited to, the One Stop Career 
Center System, the Job Corps, and 
other programs supported through the 
Workforce Investment Act. 
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(e) The term DOL social service pro-
vider means any non-Federal organiza-
tion, other than a State or local gov-
ernment, that seeks or receives DOL 
support as defined in paragraph (g) of 
this section, or participates in DOL 
programs other than as the ultimate 
beneficiary of such programs. 

(f) The term DOL social service inter-
mediary provider means any DOL social 
service provider, including a non-gov-
ernmental organization, that, as part 
of its duties, selects subgrantees to re-
ceive DOL support or subcontractors to 
provide DOL-supported services, or has 
the same duties under this part as a 
governmental entity. 

(g) The term DOL support means Fed-
eral financial assistance, as well as 
procurement funding provided to a 
non-Federal organization, including a 
State or local government, to support 
the organization’s administration of or 
participation in a DOL social service 
program as defined in paragraph (d) of 
this section. 

[69 FR 41891, July 12, 2004, as amended at 81 
FR 19421, Apr. 4, 2016] 

§ 2.32 Equal participation of religious 
organizations. 

(a) Religious organizations must be 
eligible, on the same basis as any other 
organization, to seek DOL support or 
participate in DOL programs for which 
they are otherwise eligible. DOL, DOL 
social service intermediary providers, 
as well as State and local governments 
administering DOL support, must not 
discriminate for or against an organi-
zation on the basis of the organiza-
tion’s religious character or affiliation, 
although this requirement does not 
preclude DOL, DOL social service pro-
viders, or State and local governments 
administering DOL support from ac-
commodating religion in a manner con-
sistent with the Establishment Clause. 
In addition, because this rule does not 
affect existing constitutional require-
ments, DOL, DOL social service pro-
viders (insofar as they may otherwise 
be subject to any constitutional re-
quirements), and State and local gov-
ernments administering DOL support 
must continue to comply with other-
wise applicable constitutional prin-
ciples, including, among others, those 
articulated in the Establishment, Free 

Speech, and Free Exercise Clauses of 
the First Amendment to the Constitu-
tion. 

(b) A religious organization that is a 
DOL social service provider retains its 
independence from Federal, State, and 
local governments and must be per-
mitted to continue to carry out its 
mission, including the definition, de-
velopment, practice, and expression of 
its religious beliefs, subject to the pro-
visions of § 2.33. Among other things, 
such a religious organization must be 
permitted to: 

(1) Use its facilities to provide DOL- 
supported social services without re-
moving or altering religious art, icons, 
scriptures, or other religious symbols 
from those facilities; and 

(2) Retain its authority over its in-
ternal governance, including retaining 
religious terms in its name, selecting 
its board members on a religious basis, 
and including religious references in 
its mission statements and other gov-
erning documents. 

(c) A grant document, contract or 
other agreement, covenant, memo-
randum of understanding, policy, or 
regulation that is used by DOL, a State 
or local government administering 
DOL support, or a DOL social service 
intermediary provider must not require 
only religious organizations to provide 
assurances that they will not use di-
rect DOL support for explicitly reli-
gious activities (including activities 
that involve overt religious content, 
such as worship, religious instruction, 
or proselytization). Any such require-
ments must apply equally to both reli-
gious and other organizations. All or-
ganizations, including religious ones, 
that are DOL social service providers 
must carry out DOL-supported activi-
ties in accordance with all applicable 
legal and programmatic requirements, 
including those prohibiting the use of 
direct DOL support for explicitly reli-
gious activities (including activities 
that involve overt religious content, 
such as worship, religious instruction, 
or proselytization). A grant document, 
contract or other agreement, covenant, 
memorandum of understanding, policy, 
or regulation that is used by DOL, a 
State or local government, or a DOL 
social service intermediary provider in 
administering a DOL social service 
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program must not disqualify organiza-
tions from receiving DOL support or 
participating in DOL programs on the 
grounds that such organizations are 
motivated or influenced by religious 
faith to provide social services, have a 
religious character or affiliation, or 
lack a religious component. 

[69 FR 41891, July 12, 2004, as amended at 81 
FR 19421, Apr. 4, 2016] 

§ 2.33 Responsibilities of DOL, DOL so-
cial service providers and State and 
local governments administering 
DOL support. 

(a) Any organization that partici-
pates in a program funded by federal fi-
nancial assistance shall not, in pro-
viding services or in outreach activi-
ties related to such services, discrimi-
nate against a current or prospective 
program beneficiary on the basis of re-
ligion, religious belief, a refusal to hold 
a religious belief, or a refusal to attend 
or participate in a religious practice. 
However, an organization that partici-
pates in a program funded by indirect 
financial assistance need not modify 
its program activities to accommodate 
a beneficiary who chooses to expend 
the indirect aid on the organization’s 
program. This requirement does not 
preclude DOL, DOL social service 
intermediary providers, or State or 
local governments administering DOL 
support from accommodating religion 
in a manner consistent with the Estab-
lishment Clause of the First Amend-
ment to the Constitution. 

(b)(1) DOL, DOL social service inter-
mediary providers, DOL social service 
providers, and State and local govern-
ments administering DOL support 
must ensure that they do not use direct 
DOL support for explicitly religious ac-
tivities (including activities that in-
volve overt religious content such as 
worship, religious instruction, or pros-
elytization). DOL social service pro-
viders must be permitted to offer ex-
plicitly religious activities so long as 
they offer those activities separately in 
time or location from social services 
receiving direct DOL support, and par-
ticipation in the explicitly religious 
activities is voluntary for the bene-
ficiaries of social service programs re-
ceiving direct DOL support. For exam-
ple, participation in an explicitly reli-

gious activity must not be a condition 
for participating in a directly-sup-
ported social service program. 

(2) This regulation is not intended to 
and does not restrict the exercise of 
rights or duties guaranteed by the Con-
stitution. For example, program offi-
cials must not impermissibly restrict 
the ability of program beneficiaries or 
DOL social service providers to freely 
express their views and to exercise 
their right to religious freedom. Addi-
tionally, subject to reasonable and per-
missible time, place and manner re-
strictions, residential facilities that re-
ceive DOL support must permit resi-
dents to engage in voluntary religious 
activities, including holding religious 
services, at these facilities. 

(3) Notwithstanding the requirements 
of paragraph (b)(1) of this section, and 
to the extent otherwise permitted by 
Federal law (including constitutional 
requirements), direct DOL support may 
be used to support explicitly religious 
activities (including activities that in-
volve overt religious content such as 
worship, religious instruction, or pros-
elytization), and such activities need 
not be provided separately in time or 
location from other DOL-supported ac-
tivities, under the following cir-
cumstances: 

(i) Where DOL support is provided to 
chaplains to work with inmates in pris-
ons, detention facilities, or community 
correction centers through social serv-
ice programs; 

(ii) Where DOL support is provided to 
social service programs in prisons, de-
tention facilities, or community cor-
rection centers, in which social service 
organizations assist chaplains in car-
rying out their duties; or 

(iii) Where DOL-supported social 
service programs involve such a degree 
of government control over the pro-
gram environment that religious exer-
cise would be significantly burdened 
absent affirmative steps by DOL or its 
social service providers. 

(c) If a DOL social service inter-
mediary provider, acting under a con-
tract, grant, or other agreement with 
the Federal Government or with a 
State or local government that is ad-
ministering a program supported by 
Federal financial assistance, is given 
the authority under the contract, 
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grant, or agreement to select non-gov-
ernmental organizations to provide 
services funded by the Federal Govern-
ment, the DOL social service inter-
mediary provider must ensure compli-
ance with the provisions of Executive 
Order 13279, as amended by Executive 
Order 13559, and any implementing 
rules or guidance, by the recipient of a 
contract, grant or agreement. If the 
DOL social service intermediary pro-
vider is a non-governmental organiza-
tion, it retains all other rights of a 
non-governmental organization under 
the program’s statutory and regulatory 
provisions. 

[69 FR 41891, July 12, 2004, as amended at 81 
FR 19421, Apr. 4, 2016] 

§ 2.34 Beneficiary protections: written 
notice. 

(a) Contents. Religious organizations 
providing social services to bene-
ficiaries under a DOL program sup-
ported by direct Federal financial as-
sistance must give written notice to 
beneficiaries and prospective bene-
ficiaries of certain protections. Such 
notice must be given in a manner pre-
scribed by DOL, and state that: 

(1) The organization may not dis-
criminate against a beneficiary or pro-
spective beneficiary on the basis of re-
ligion or religious belief, a refusal to 
hold a religious belief, or a refusal to 
attend or participate in a religious 
practice; 

(2) The organization may not require 
beneficiaries to attend or participate 
in any explicitly religious activities 
(including activities that involve overt 
religious content such as worship, reli-
gious instruction, or proselytization) 
that are offered by our organization, 
and any participation by beneficiaries 
in such activities must be purely vol-
untary; 

(3) The organization must separate 
out in time or location any privately- 
funded explicitly religious activities 
(including activities that involve overt 
religious content such as worship, reli-
gious instruction, or proselytization) 
from activities supported with direct 
Federal financial assistance; 

(4) If a beneficiary objects to the reli-
gious character of the organization, 
the organization must make reasonable 
efforts to identify and refer the bene-

ficiary to an alternative provider to 
which the beneficiary has no objection. 
The organization cannot guarantee, 
however, that in every instance, an al-
ternative provider will be available; 
and 

(5) Beneficiaries or prospective bene-
ficiaries may report violations of these 
protections to, or file a written com-
plaint of any denials of services or ben-
efits by an organization with, the U.S. 
Department of Labor’s Civil Rights 
Center. The required language of the 
notice is set forth in appendix A to 
these regulations and may be 
downloaded from the Civil Rights Cen-
ter’s Web site at http://www.dol.gov/ 
oasam/programs/crc or at the Center for 
Faith-Based and Neighborhood Part-
nerships’ Web site at http://www.dol.gov/ 
cfbnp. DOL social service providers 
may post and distribute exact dupli-
cate copies of the notice, including 
through electronic means. 

(b) Timing of notice. This written no-
tice must be given to beneficiaries 
prior to the time they enroll in the 
program or receive services from such 
programs. When the nature of the serv-
ice provided or exigent circumstances 
make it impracticable to provide such 
written notice in advance of the actual 
service, DOL social service providers 
must advise beneficiaries of their pro-
tections at the earliest available op-
portunity. 

(c) Applicability. The obligations in 
this subsection apply only to religious 
organizations providing services under 
social service programs administered 
in the United States. 

[81 FR 19423, Apr. 4, 2016] 

§ 2.35 Beneficiary protections: referral 
requirements. 

(a) If a beneficiary or prospective 
beneficiary of a social service program 
supported by direct DOL financial as-
sistance objects to the religious char-
acter of an organization that provides 
services under the program, that orga-
nization must promptly undertake rea-
sonable efforts to identify and refer the 
beneficiary or prospective beneficiary 
to an alternative provider to which the 
beneficiary or the prospective bene-
ficiary has no objection. 

VerDate Sep<11>2014 13:23 Oct 16, 2017 Jkt 241116 PO 00000 Frm 00036 Fmt 8010 Sfmt 8010 Y:\SGML\241116.XXX 241116nl
ar

oc
he

 o
n 

D
S

K
9F

9S
C

42
P

R
O

D
 w

ith
 C

F
R



27 

Office of the Secretary of Labor § 2.38 

(b) A referral may be made to an-
other religious organization, if the ben-
eficiary has no objection to that pro-
vider. But if the beneficiary requests a 
secular provider, and a secular provider 
is available, then a referral must be 
made to that provider. 

(c) Except for services provided by 
telephone, internet, or similar means, 
the referral must be to an alternative 
provider that is in reasonable geo-
graphic proximity to the organization 
making the referral and that offers 
services that are similar in substance 
and quality to those offered by that or-
ganization. The alternative provider 
also must have the capacity to accept 
additional clients. 

(d) When the organization makes a 
referral to an alternative provider, the 
organization shall maintain a record of 
that referral for review by the award-
ing entity. When the organization de-
termines that it is unable to identify 
an alternative provider, the organiza-
tion shall promptly notify and main-
tain a record for review by the award-
ing entity. If the organization is unable 
to identify an alternative provider, the 
awarding entity shall determine 
whether there is any other suitable al-
ternative provider to which the bene-
ficiary may be referred. 

(e) A DOL social service inter-
mediary provider that receives a re-
quest for assistance in identifying an 
alternative provider may request as-
sistance from DOL. 

(f) The obligations in this section 
apply only to religious organizations 
providing services under social service 
programs administered in the United 
States. 

[81 FR 19423, Apr. 4, 2016] 

§ 2.36 Application to State and local 
funds. 

If a State or local government volun-
tarily contributes its own funds to sup-
plement activities carried out under 
the applicable programs, the State or 
local government has the option to sep-
arate out the Federal funds or com-
mingle them. If the funds are commin-
gled, then the provisions of this sub-
part apply to all of the commingled 
funds in the same manner, and to the 
same extent, as the provisions apply to 
the Federal assistance. State funds 

that are contributed pursuant to the 
requirements of a matching or grant 
agreement are considered to be com-
mingled funds. 

[69 FR 41891, July 12, 2004. Redesignated at 81 
FR 19423, Apr. 4, 2016] 

§ 2.37 Effect of DOL support on Title 
VII employment nondiscrimination 
requirements and on other existing 
statutes. 

A religious organization’s exemption 
from the Federal prohibition on em-
ployment discrimination on the basis 
of religion, set forth in § 702(a) of the 
Civil Rights Act of 1964, 42 U.S.C. 
§ 2000e–1, is not forfeited when the orga-
nization receives direct or indirect 
DOL support. Some DOL programs, 
however, were established through Fed-
eral statutes containing independent 
statutory provisions requiring that re-
cipients refrain from discriminating on 
the basis of religion. Accordingly, to 
determine the scope of any applicable 
requirements, recipients and potential 
recipients should consult with the ap-
propriate DOL program official or with 
the Civil Rights Center, U.S. Depart-
ment of Labor, 200 Constitution Ave-
nue, NW., Room N4123, Washington, DC 
20210, (202) 693–6500. Individuals with 
hearing or speech impairments may ac-
cess this telephone number via TTY by 
calling the toll-free Federal Informa-
tion Relay Service at 1–800–877–8339. 

[69 FR 41891, July 12, 2004. Redesignated at 81 
FR 19423, Apr. 4, 2016] 

§ 2.38 Status of nonprofit organiza-
tions. 

(a) In general, DOL does not require 
that an organization, including a reli-
gious organization, obtain tax-exempt 
status under section 501(c)(3) of the In-
ternal Revenue Code in order to be eli-
gible for Federal financial assistance 
under DOL social service programs. 
Many such programs, however, do re-
quire an organization to be a ‘‘non-
profit organization’’ in order to be eli-
gible for such support. Individual so-
licitations that require organizations 
to have nonprofit status must specifi-
cally so indicate in the eligibility sec-
tion of the solicitation. In addition, 
any solicitation for a program that re-
quires an organization to maintain tax- 
exempt status must expressly state the 
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statutory authority for requiring such 
status. For assistance with questions 
about a particular solicitation, appli-
cants should contact the DOL program 
office that issued the solicitation. 

(b) Unless otherwise provided by stat-
ute, in DOL programs in which an ap-
plicant must show that it is a non-
profit organization, the applicant must 
be permitted to do so by any of the fol-
lowing means: 

(1) Proof that the Internal Revenue 
Service currently recognizes the appli-
cant as tax exempt under section 
501(c)(3) of the Internal Revenue Code; 

(2) A statement from a State taxing 
body or the State Secretary of State 
certifying that: 

(i) The organization is a nonprofit or-
ganization operating within the State; 
and 

(ii) No part of its net earnings may 
lawfully benefit any private share-
holder or individual; 

(3) A certified copy of the applicant’s 
certificate of incorporation or similar 
document that clearly establishes the 
nonprofit status of the applicant; or 

(4) Any item described in paragraphs 
(b)(1) through (b)(3) of this section, if 
that item applies to a State or national 
parent organization, together with a 
statement by the State or national 
parent organization that the applicant 
is a local nonprofit affiliate of the or-
ganization. 

[69 FR 41891, July 12, 2004. Redesignated at 81 
FR 19423, Apr. 4, 2016] 

§ 2.39 Political or religious affiliation. 
Decisions about awards of Federal fi-

nancial assistance must be free from 
political interference or even the ap-
pearance of such interference and must 
be made on the basis of merit, not on 
the basis of religion or religious belief 
or lack thereof. 

[81 FR 19423, Apr. 4, 2016] 

APPENDIX A TO PART 2—NOTICE OF BEN-
EFICIARY RELIGIOUS LIBERTY PRO-
TECTIONS 

[Insert Name of Organization]: 
[Insert Name of Program]: 
[Insert Contact information for Program 

Staff (name, phone number, and email ad-
dress, if appropriate)]: 

lllllllllllllllllllllll

Because this program is supported in whole or 
in part by financial assistance from the Federal 
Government, we are required to let you know 
that: 

(1) We may not discriminate against you 
on the basis of religion or religious belief, a 
refusal to hold a religious belief, or a refusal 
to attend or participate in a religious prac-
tice; 

(2) We may not require you to attend or 
participate in any explicitly religious activi-
ties (including activities that involve overt 
religious content such as worship, religious 
instruction, or proselytization) that are of-
fered by our organization, and any participa-
tion by beneficiaries in such activities must 
be purely voluntary; 

(3) We must separate out in time or loca-
tion any privately-funded explicitly religious 
activities (including activities that involve 
overt religious content such as worship, reli-
gious instruction, or proselytization) from 
activities supported with direct Federal fi-
nancial assistance; 

(4) If you object to the religious character 
of an organization, we must make reasonable 
efforts to identify and refer you to an alter-
native provider to which you have no objec-
tion. We cannot guarantee, however, that in 
every instance, an alternative provider will 
be available; and 

(5) You may report violations of these pro-
tections to, or file a written complaint of 
any denials of services or benefits by an or-
ganization, with the U.S. Department of La-
bor’s Civil Rights Center, 200 Constitution 
Ave. NW., Room N–4123, Washington, DC 
20210, or by email to 
CivilRightsCenter@dol.gov. 

This written notice must be given to you 
prior to the time you enroll in the program 
or receive services from such programs, un-
less the nature of the service provided or ur-
gent circumstances makes it impracticable 
to provide such notice in advance of the ac-
tual service. In such an instance, this notice 
must be given to you at the earliest avail-
able opportunity. 
—End of Form — 

[81 FR 19423, Apr. 4, 2016] 

APPENDIX B TO PART 2—BENEFICIARY 
REFERRAL REQUEST 

If you object to receiving services from us 
based on the religious character of our orga-
nization, please complete this form and re-
turn it to the program contact identified 
above. If you object, we will make reason-
able efforts to refer you to another service 
provider. With your consent, we will follow 
up with you or the organization to which you 
were referred to determine whether you con-
tacted that organization. 

Please check if applicable: 
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( ) I want to be referred to another service 
provider. 

If you checked above that you wish to be 
referred to another service provider, please 
check one of the following: 
( ) Please follow up with me. 

Name: 
Best way to reach me (phone/address/ 

email): 
( ) Please follow up with the other service 

provider. 
( ) Please do not follow up. 
—End of Form— 

[81 FR 19423, Apr. 4, 2016] 

PART 3—CONTRACTORS AND SUB-
CONTRACTORS ON PUBLIC 
BUILDING OR PUBLIC WORK FI-
NANCED IN WHOLE OR IN PART 
BY LOANS OR GRANTS FROM 
THE UNITED STATES 

Sec. 
3.1 Purpose and scope. 
3.2 Definitions. 
3.3 Weekly statement with respect to pay-

ment of wages. 
3.4 Submission of weekly statements and 

the preservation and inspection of week-
ly payroll records. 

3.5 Payroll deductions permissible without 
application to or approval of the Sec-
retary of Labor. 

3.6 Payroll deductions permissible with the 
approval of the Secretary of Labor. 

3.7 Applications for the approval of the Sec-
retary of Labor. 

3.8 Action by the Secretary of Labor upon 
applications. 

3.9 Prohibited payroll deductions. 
3.10 Methods of payment of wages. 
3.11 Regulations part of contract. 

AUTHORITY: R.S. 161, sec. 2, 48 Stat. 848; 
Reorg. Plan No. 14 of 1950, 64 Stat. 1267; 5 
U.S.C. 301; 40 U.S.C. 3145; Secretary’s Order 
01–2014 (Dec. 19, 2014), 79 FR 77527 (Dec. 24, 
2014). 

SOURCE: 29 FR 97, Jan. 4, 1964, unless other-
wise noted. 

§ 3.1 Purpose and scope. 
This part prescribes ‘‘anti-kickback’’ 

regulations under section 2 of the Act 
of June 13, 1934, as amended (40 U.S.C. 
276c), popularly known as the Copeland 
Act. This part applies to any contract 
which is subject to Federal wage stand-
ards and which is for the construction, 
prosecution, completion, or repair of 
public buildings, public works or build-
ings or works financed in whole or in 
part by loans or grants from the United 

States. The part is intended to aid in 
the enforcement of the minimum wage 
provisions of the Davis-Bacon Act and 
the various statutes dealing with feder-
ally assisted construction that contain 
similar minimum wage provisions, in-
cluding those provisions which are not 
subject to Reorganization Plan No. 14 
(e.g., the College Housing Act of 1950, 
the Federal Water Pollution Control 
Act, and the Housing Act of 1959), and 
in the enforcement of the overtime 
provisions of the Contract Work Hours 
Standards Act whenever they are appli-
cable to construction work. The part 
details the obligation of contractors 
and subcontractors relative to the 
weekly submission of statements re-
garding the wages paid on work cov-
ered thereby; sets forth the cir-
cumstances and procedures governing 
the making of payroll deductions from 
the wages of those employed on such 
work; and delineates the methods of 
payment permissible on such work. 

§ 3.2 Definitions. 
As used in the regulations in this 

part: 
(a) The terms building or work gen-

erally include construction activity as 
distinguished from manufacturing, fur-
nishing of materials, or servicing and 
maintenance work. The terms include, 
without limitation, buildings, struc-
tures, and improvements of all types, 
such as bridges, dams, plants, high-
ways, parkways, streets, subways, tun-
nels, sewers, mains, powerlines, pump-
ing stations, railways, airports, termi-
nals, docks, piers, wharves, ways, light-
houses, buoys, jetties, breakwaters, 
levees, and canals; dredging, shoring, 
scaffolding, drilling, blasting, exca-
vating, clearing, and landscaping. Un-
less conducted in connection with and 
at the site of such a building or work 
as is described in the foregoing sen-
tence, the manufacture or furnishing of 
materials, articles, supplies, or equip-
ment (whether or not a Federal or 
State agency acquires title to such ma-
terials, articles, supplies, or equipment 
during the course of the manufacture 
or furnishing, or owns the materials 
from which they are manufactured or 
furnished) is not a building or work 
within the meaning of the regulations 
in this part. 
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