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(4) With respect to pension and other 
retirement plans, any period of unpaid 
FMLA leave shall not be treated as or 
counted toward a break in service for 
purposes of vesting and eligibility to 
participate. Also, if the plan requires 
an employee to be employed on a spe-
cific date in order to be credited with a 
year of service for vesting, contribu-
tions or participation purposes, an em-
ployee on unpaid FMLA leave on that 
date shall be deemed to have been em-
ployed on that date. However, unpaid 
FMLA leave periods need not be treat-
ed as credited service for purposes of 
benefit accrual, vesting and eligibility 
to participate. 

(5) Employees on unpaid FMLA leave 
are to be treated as if they continued 
to work for purposes of changes to ben-
efit plans. They are entitled to changes 
in benefits plans, except those which 
may be dependent upon seniority or ac-
crual during the leave period, imme-
diately upon return from leave or to 
the same extent they would have quali-
fied if no leave had been taken. For ex-
ample, if the benefit plan is predicated 
on a pre-established number of hours 
worked each year and the employee 
does not have sufficient hours as a re-
sult of taking unpaid FMLA leave, the 
benefit is lost. (In this regard, § 825.209 
addresses health benefits.) 

(e) Equivalent terms and conditions of 
employment. An equivalent position 
must have substantially similar duties, 
conditions, responsibilities, privileges 
and status as the employee’s original 
position. 

(1) The employee must be reinstated 
to the same or a geographically proxi-
mate worksite (i.e., one that does not 
involve a significant increase in com-
muting time or distance) from where 
the employee had previously been em-
ployed. If the employee’s original 
worksite has been closed, the employee 
is entitled to the same rights as if the 
employee had not been on leave when 
the worksite closed. For example, if an 
employer transfers all employees from 
a closed worksite to a new worksite in 
a different city, the employee on leave 
is also entitled to transfer under the 
same conditions as if he or she had con-
tinued to be employed. 

(2) The employee is ordinarily enti-
tled to return to the same shift or the 
same or an equivalent work schedule. 

(3) The employee must have the same 
or an equivalent opportunity for bo-
nuses, profit-sharing, and other similar 
discretionary and non-discretionary 
payments. 

(4) FMLA does not prohibit an em-
ployer from accommodating an em-
ployee’s request to be restored to a dif-
ferent shift, schedule, or position 
which better suits the employee’s per-
sonal needs on return from leave, or to 
offer a promotion to a better position. 
However, an employee cannot be in-
duced by the employer to accept a dif-
ferent position against the employee’s 
wishes. 

(f) De minimis exception. The require-
ment that an employee be restored to 
the same or equivalent job with the 
same or equivalent pay, benefits, and 
terms and conditions of employment 
does not extend to de minimis, intan-
gible, or unmeasurable aspects of the 
job. 

§ 825.216 Limitations on an employee’s 
right to reinstatement. 

(a) An employee has no greater right 
to reinstatement or to other benefits 
and conditions of employment than if 
the employee had been continuously 
employed during the FMLA leave pe-
riod. An employer must be able to show 
that an employee would not otherwise 
have been employed at the time rein-
statement is requested in order to deny 
restoration to employment. For exam-
ple: 

(1) If an employee is laid off during 
the course of taking FMLA leave and 
employment is terminated, the em-
ployer’s responsibility to continue 
FMLA leave, maintain group health 
plan benefits and restore the employee 
cease at the time the employee is laid 
off, provided the employer has no con-
tinuing obligations under a collective 
bargaining agreement or otherwise. An 
employer would have the burden of 
proving that an employee would have 
been laid off during the FMLA leave 
period and, therefore, would not be en-
titled to restoration. Restoration to a 
job slated for lay-off when the employ-
ee’s original position is not would not 

VerDate Sep<11>2014 10:53 Sep 12, 2017 Jkt 241118 PO 00000 Frm 00856 Fmt 8010 Sfmt 8010 Y:\SGML\241118.XXX 241118pm
an

gr
um

 o
n 

D
S

K
3G

D
R

08
2P

R
O

D
 w

ith
 C

F
R



847 

Wage and Hour Division, Labor § 825.217 

meet the requirements of an equivalent 
position. 

(2) If a shift has been eliminated, or 
overtime has been decreased, an em-
ployee would not be entitled to return 
to work that shift or the original over-
time hours upon restoration. However, 
if a position on, for example, a night 
shift has been filled by another em-
ployee, the employee is entitled to re-
turn to the same shift on which em-
ployed before taking FMLA leave. 

(3) If an employee was hired for a spe-
cific term or only to perform work on 
a discrete project, the employer has no 
obligation to restore the employee if 
the employment term or project is over 
and the employer would not otherwise 
have continued to employ the em-
ployee. On the other hand, if an em-
ployee was hired to perform work on a 
contract, and after that contract pe-
riod the contract was awarded to an-
other contractor, the successor con-
tractor may be required to restore the 
employee if it is a successor employer. 
See § 825.107. 

(b) In addition to the circumstances 
explained above, an employer may 
deny job restoration to salaried eligi-
ble employees (key employees, as de-
fined in § 825.217(c)), if such denial is 
necessary to prevent substantial and 
grievous economic injury to the oper-
ations of the employer; or may delay 
restoration to an employee who fails to 
provide a fitness-for-duty certificate to 
return to work under the conditions 
described in § 825.312. 

(c) If the employee is unable to per-
form an essential function of the posi-
tion because of a physical or mental 
condition, including the continuation 
of a serious health condition or an in-
jury or illness also covered by workers’ 
compensation, the employee has no 
right to restoration to another position 
under the FMLA. The employer’s obli-
gations may, however, be governed by 
the Americans with Disabilities Act 
(ADA), as amended. See § 825.702, state 
leave laws, or workers’ compensation 
laws. 

(d) An employee who fraudulently ob-
tains FMLA leave from an employer is 
not protected by FMLA’s job restora-
tion or maintenance of health benefits 
provisions. 

(e) If the employer has a uniformly- 
applied policy governing outside or 
supplemental employment, such a pol-
icy may continue to apply to an em-
ployee while on FMLA leave. An em-
ployer which does not have such a pol-
icy may not deny benefits to which an 
employee is entitled under FMLA on 
this basis unless the FMLA leave was 
fraudulently obtained as in paragraph 
(d) of this section. 

§ 825.217 Key employee, general rule. 

(a) A key employee is a salaried 
FMLA-eligible employee who is among 
the highest paid 10 percent of all the 
employees employed by the employer 
within 75 miles of the employee’s work-
site. 

(b) The term salaried means paid on a 
salary basis, as defined in 29 CFR 
541.602. This is the Department of 
Labor regulation defining employees 
who may qualify as exempt from the 
minimum wage and overtime require-
ments of the FLSA as executive, ad-
ministrative, professional, and com-
puter employees. 

(c) A key employee must be among 
the highest paid 10 percent of all the 
employees—both salaried and non-sala-
ried, eligible and ineligible—who are 
employed by the employer within 75 
miles of the worksite. 

(1) In determining which employees 
are among the highest paid 10 percent, 
year-to-date earnings are divided by 
weeks worked by the employee (includ-
ing weeks in which paid leave was 
taken). Earnings include wages, pre-
mium pay, incentive pay, and non-dis-
cretionary and discretionary bonuses. 
Earnings do not include incentives 
whose value is determined at some fu-
ture date, e.g., stock options, or bene-
fits or perquisites. 

(2) The determination of whether a 
salaried employee is among the highest 
paid 10 percent shall be made at the 
time the employee gives notice of the 
need for leave. No more than 10 percent 
of the employer’s employees within 75 
miles of the worksite may be key em-
ployees. 
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