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SUBCHAPTER J—PERFORMANCE BOND, FINANCIAL ASSUR-
ANCE, AND INSURANCE REQUIREMENTS FOR SURFACE 
COAL MINING AND RECLAMATION OPERATIONS 

PART 800—PERFORMANCE BOND, 
FINANCIAL ASSURANCE, AND 
INSURANCE REQUIREMENTS FOR 
SURFACE COAL MINING AND 
RECLAMATION OPERATIONS 

Sec. 
800.1 Scope and purpose. 
800.4 Regulatory authority responsibilities. 
800.5 Definitions. 
800.9 What requirements apply to alter-

native bonding systems? 
800.10 Information collection. 
800.11 When and how must I file a perform-

ance bond? 
800.12 What types of performance bond are 

acceptable? 
800.13 What is the liability period for a per-

formance bond? 
800.14 How will the regulatory authority de-

termine the amount of performance bond 
required? 

800.15 When must the regulatory authority 
adjust the performance bond amount and 
when may I request adjustment of the 
bond amount? 

800.16 What are the general terms and con-
ditions of a performance bond? 

800.17 [Reserved] 
800.18 What special provisions apply to fi-

nancial guarantees for long-term treat-
ment of discharges? 

800.20 What additional requirements apply 
to surety bonds? 

800.21 What additional requirements apply 
to collateral bonds? 

800.23 What additional requirements apply 
to self-bonds? 

800.30 When may I replace a performance 
bond or financial assurance and when 
must I do so? 

800.40 How do I apply for release of all or 
part of a performance bond? 

800.41 How will the regulatory authority 
process my application for bond release? 

800.42 What are the criteria for bond re-
lease? 

800.43 When and how must the regulatory 
authority provide notification of its deci-
sion on a bond release application? 

800.44 Who may file an objection to a bond 
release application and how must the 
regulatory authority respond to an ob-
jection? 

800.50 When and how will a bond be for-
feited? 

800.60 What liability insurance must I 
carry? 

800.70 What special bonding provisions 
apply to anthracite operations in Penn-
sylvania? 

AUTHORITY: 30 U.S.C. 1201 et seq. 

SOURCE: 81 FR 93381, Dec. 20, 2016, unless 
otherwise noted. 

§ 800.1 Scope and purpose. 

This part sets forth the minimum re-
quirements for filing and maintaining 
bonds, financial assurances, and liabil-
ity insurance policies for surface coal 
mining and reclamation operations 
under regulatory programs in accord-
ance with the Act. 

§ 800.4 Regulatory authority respon-
sibilities. 

(a) The regulatory authority must 
prescribe and furnish forms for filing 
performance bonds and financial assur-
ances. 

(b) The regulatory authority must 
prescribe by regulation terms and con-
ditions for performance bonds, finan-
cial assurances, and liability insurance 
policies. 

(c) The regulatory authority must 
determine the amount of the bond for 
each area to be bonded, in accordance 
with § 800.14 of this part. The regu-
latory authority also must adjust the 
bond amount as acreage in the permit 
area is revised or when other relevant 
conditions change, in accordance with 
§ 800.15 of this part. In addition, the 
regulatory authority must determine 
the amount of financial assurance re-
quired to ensure long-term treatment 
of discharges under § 800.18 of this part, 
monitor trust performance, and require 
adjustments of the financial assurance 
as necessary. 

(d) The regulatory authority may ac-
cept a self-bond if the requirements of 
§ 800.23 of this part and any additional 
requirements in the regulatory pro-
gram are met. However, a state or trib-
al regulatory program need not author-
ize the use of self-bonds. 

(e) The regulatory authority must re-
lease liability under a bond or financial 
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assurance instrument in accordance 
with §§ 800.40 through 800.44 of this part. 

(f) If the conditions specified in 
§ 800.50 of this part occur, the regu-
latory authority must take appropriate 
action to cause all or part of a bond or 
financial assurance to be forfeited in 
accordance with procedures of that sec-
tion. 

(g) The regulatory authority must re-
quire in the permit that adequate bond 
and financial assurance coverage be in 
effect at all times. Except as provided 
in § 800.30(b) of this part, operating 
without adequate bond or financial as-
surance is a violation of these rules 
and the terms and conditions of the 
permit. 

§ 800.5 Definitions. 
Collateral bond means an indemnity 

agreement in a sum certain, executed 
by the permittee as principal, which is 
supported by the deposit with the regu-
latory authority of one or more of the 
following: 

(1) A cash account, which must be 
the deposit of cash— 

(i) In one or more federally-insured 
or equivalently protected accounts, 
payable only to the regulatory author-
ity upon demand; or 

(ii) Directly with the regulatory au-
thority. 

(2) Negotiable bonds of the United 
States, a state, or a municipality, en-
dorsed to the order of, and placed in 
the possession of, the regulatory au-
thority. 

(3) Negotiable certificates of deposit, 
made payable or assigned to the regu-
latory authority and placed in its pos-
session or held by a federally-insured 
bank. 

(4) An irrevocable letter of credit of 
any bank organized or authorized to 
transact business in the United States, 
payable only to the regulatory author-
ity upon presentation. 

(5) A perfected, first-lien security in-
terest in real property in favor of the 
regulatory authority. 

(6) Other securities with a rating of 
‘‘A’’ or higher from either Moody’s In-
vestors Service or Standard and Poor’s 
or an equivalent rating issued by any 
other nationally recognized statistical 
rating organization registered with the 
Securities and Exchange Commission, 

endorsed to the order of, and placed in 
the possession of, the regulatory au-
thority. 

Financial assurance is a type of alter-
native bonding system that consists of 
a trust, an annuity, or a combination 
thereof. 

Self-bond means an indemnity agree-
ment in a sum certain executed by the 
applicant or by the applicant and any 
corporate guarantor and made payable 
to the regulatory authority, with or 
without separate surety. 

Surety bond means an indemnity 
agreement in a sum certain payable to 
the regulatory authority, executed by 
the permittee as principal, which is 
supported by the performance guar-
antee of a corporation licensed to do 
business as a surety in the state where 
the operation is located. 

§ 800.9 What requirements apply to al-
ternative bonding systems? 

(a) Criteria for approval. OSMRE may 
approve an alternative bonding system 
as part of a state or federal regulatory 
program if the system will achieve the 
following objectives and purposes of 
the bonding program: 

(1) The alternative must assure that 
the regulatory authority will have 
available sufficient money to complete 
the reclamation plan for any areas 
which may be in default at any time, 
except as provided in paragraphs (c) 
and (d) of this section. 

(2) The alternative must provide a 
substantial economic incentive for the 
permittee to comply with all reclama-
tion provisions. 

(b) Relationship to other bonding regu-
lations. (1) The alternative bonding sys-
tem will apply in lieu of the require-
ments of §§ 800.12 through 800.23 of this 
part, with the exception of those provi-
sions of § 800.18 of this part that apply 
to financial assurances established to 
guarantee long-term treatment of dis-
charges, to the extent specified in the 
regulatory program provisions estab-
lishing the alternative bonding system 
and the terms of approval under part 
732 of this chapter. 

(2) The alternative bonding system 
must include appropriate conforming 
modifications to the bond release pro-
visions of §§ 800.40 through 800.44 of this 
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part and the bond forfeiture provisions 
of § 800.50 of this part. 

(c) Partial alternative bonding systems. 
An alternative bonding system may be 
structured to include only certain 
phases of mining and reclamation 
under § 800.42 of this part, provided that 
the other phases of mining and rec-
lamation are covered by one of the 
types of bond listed in § 800.12 of this 
part. 

(d) Discharges that require long-term 
treatment. (1) Except as provided in 
paragraphs (d)(2) and (3) of this section, 
a discharge requiring long-term treat-
ment is not eligible for coverage under 
an alternative bonding system, other 
than a financial assurance under 
§ 800.18 of this part, unless the per-
mittee contributes cash in an amount 
equal to the present value of all costs 
that the regulatory authority esti-
mates that the alternative bonding 
system will incur to treat the dis-
charge for as long as the discharge re-
quires active or passive treatment, 
taking into account the expenses listed 
in § 800.18(c)(2)(i) through (v) of this 
part. If the alternative bonding system 
will receive interest or other earnings 
on the cash contribution, the regu-
latory authority may deduct the 
present value of those estimated earn-
ings from the present value of all esti-
mated expenses when calculating the 
amount of the required cash contribu-
tion. 

(2)(i) The regulatory authority must 
amend an alternative bonding system, 
other than a financial assurance under 
§ 800.18 of this part, that we approved as 
part of a regulatory program under 
subchapter T of this chapter before 
January 19, 2017 to specify that any 
permittee responsible for a discharge 
requiring long-term treatment must 
make the cash contribution required 
under paragraph (d)(1) of this section if 
the permittee elects to retain coverage 
of discharge treatment under the alter-
native bonding system. 

(ii) An alternative bonding system, 
other than a financial assurance under 
§ 800.18 of this part, that we approved as 
part of a regulatory program under 
subchapter T of this chapter before 
January 19, 2017 must continue to pro-
vide coverage for long-term treatment 
of discharges from operations included 

within the system until we approve the 
program amendment to which para-
graph (d)(2)(i) of this section refers and 
the permittee makes the cash contribu-
tion required by the state program 
counterpart to paragraph (d)(1) of this 
section, unless the permittee posts a 
separate financial assurance, collateral 
bond, or surety bond to cover that li-
ability. 

(iii) An alternative bonding system, 
other than a financial assurance under 
§ 800.18 of this part, that we approved as 
part of a regulatory program under 
subchapter T of this chapter before 
January 19, 2017 must continue to pro-
vide coverage for long-term treatment 
of discharges from operations included 
within the system if the permittee does 
not make the cash contribution re-
quired by the state program counter-
part to paragraph (d)(1) of this section, 
unless the permittee posts a separate 
financial assurance, collateral bond, or 
surety bond to cover that liability. 

(iv) Paragraphs (d)(2)(i) through (iii) 
of this section do not apply to an alter-
native bonding system that we ap-
proved as part of a regulatory program 
under subchapter T of this chapter if 
the system that we approved includes 
an exclusion for coverage of discharges 
that require long-term treatment. 

(3) An alternative bonding system to 
which paragraphs (d)(1) and (2) of this 
section apply may elect to provide sec-
ondary coverage for long-term treat-
ment of discharges when the permittee 
posts a financial assurance, collateral 
bond, or surety bond to cover antici-
pated treatment costs in lieu of mak-
ing the cash contribution required by 
paragraph (d)(1) of this section to re-
tain or obtain primary coverage under 
the alternative bonding system. The 
regulatory authority must establish 
terms and conditions for the secondary 
coverage. 

§ 800.10 Information collection. 
In accordance with 44 U.S.C. 3501 et 

seq., the Office of Management and 
Budget (OMB) has approved the infor-
mation collection requirements of this 
part and assigned it control number 
1029–0043. The regulatory authority 
uses information collected under this 
part to ensure that bond, insurance, 
and financial assurance instruments 
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are valid and meet all requirements of 
section 509 of SMCRA, which requires 
that persons planning to conduct sur-
face coal mining operations first post a 
performance bond to guarantee fulfill-
ment of all reclamation obligations 
under the approved permit. The regu-
latory authority also uses information 
collected under this part to ensure 
compliance with the bond release re-
quirements and procedures of section 
519 of SMCRA, the liability insurance 
requirements of section 507(f) of 
SMCRA, and bond forfeiture require-
ments and procedures. Persons plan-
ning to conduct surface coal mining op-
erations must respond to obtain a ben-
efit. A federal agency may not conduct 
or sponsor, and you are not required to 
respond to, a collection of information 
unless it displays a currently valid 
OMB control number. Send comments 
regarding burden estimates or any 
other aspect of this collection of infor-
mation, including suggestions for re-
ducing the burden, to the Office of Sur-
face Mining Reclamation and Enforce-
ment, Information Collection Clear-
ance Officer, Room 203–SIB, 1951 Con-
stitution Avenue NW., Washington, DC 
20240. 

§ 800.11 When and how must I file a 
performance bond? 

(a) After approving a permit applica-
tion submitted under subchapter G of 
this chapter, the regulatory authority 
may not issue the permit until you, the 
permit applicant, file one of the fol-
lowing: 

(1) A performance bond or bonds for 
the entire permit area; 

(2) A cumulative bond schedule and 
the performance bond required for full 
reclamation of the initial area to be 
disturbed; or 

(3) An incremental bond schedule and 
the performance bond required for the 
first increment in the schedule. 

(b) The bond or bonds that you file 
under paragraph (a) of this section 
must be— 

(1) In an amount determined under 
§ 800.14 of this part. 

(2) On a form prescribed and fur-
nished by the regulatory authority. 

(3) Made payable to the regulatory 
authority. 

(4) Conditioned upon the faithful per-
formance of all the requirements of the 
regulatory program and the permit, in-
cluding the reclamation plan. 

(c) If the bond or bonds filed under 
paragraph (a) of this section cover only 
an identified increment of land within 
the permit area upon which you will 
initiate and conduct surface coal min-
ing operations during the initial term 
of the permit, you must— 

(1) Identify the initial and successive 
areas or increments for bonding on the 
permit application map submitted 
under part 780 or part 784 of this chap-
ter and specify the bond amount to be 
provided for each area or increment. 

(2) Ensure that independent incre-
ments are of sufficient size and con-
figuration to provide for efficient rec-
lamation operations should reclama-
tion by the regulatory authority be-
come necessary pursuant to § 800.50 of 
this part. 

(3) File additional bond or bonds with 
the regulatory authority to cover each 
succeeding increment before you ini-
tiate and conduct surface coal mining 
operations on that increment. The 
bond or bonds must comply with para-
graph (b) of this section. 

(d) You may not disturb any surface 
area or extend any vertical under-
ground mine shaft or other vertical un-
derground mine opening for which a 
performance bond is required before 
the regulatory authority accepts the 
performance bond required for that 
area or extension. 

§ 800.12 What types of performance 
bond are acceptable? 

(a) Except as provided in paragraphs 
(b) through (d) of this section, the reg-
ulatory authority may allow you to 
post any of the following types of per-
formance bond: 

(1) A surety bond; 
(2) A collateral bond; 
(3) A self-bond; or 
(4) A combination of any of these 

types of performance bond. 
(b) An alternative bonding system 

approved under § 800.9 of this part may 
accept either more or fewer types of 
performance bond than those listed in 
paragraph (a) of this section. 

(c) To guarantee long-term treat-
ment of a discharge under § 800.18 of 
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this part, the regulatory authority 
may accept a— 

(1) Financial assurance; 
(2) Collateral bond; or 
(3) Surety bond. 
(d) The regulatory authority may ac-

cept any type of performance bond list-
ed in paragraph (a) of this section, 
other than a self-bond, to guarantee 
restoration of the ecological function 
of a perennial or intermittent stream 
under §§ 780.28(e) and (g), 784.28(e) and 
(g), 816.57(g), and 817.57(g) of this chap-
ter. 

§ 800.13 What is the liability period for 
a performance bond? 

(a)(1) Liability under the perform-
ance bond will be for the duration of 
the surface coal mining and reclama-
tion operation and for a period coinci-
dent with the period of extended re-
sponsibility for successful revegetation 
under § 816.115 or § 817.115 of this chap-
ter or until achievement of the rec-
lamation requirements of the regu-
latory program and the permit, which-
ever is later. 

(2) With the approval of the regu-
latory authority, you may post a per-
formance bond to guarantee specific 
phases of reclamation within the per-
mit area, provided that the sum of the 
phase bonds posted equals or exceeds 
the total performance bond amount re-
quired under §§ 800.14 and 800.15 of this 
part. The scope of work to be guaran-
teed and the liability assumed under 
each phase bond must be specified in 
detail. 

(b) Isolated and clearly defined por-
tions of the permit area requiring ex-
tended liability may be separated from 
the original area and bonded separately 
with the approval of the regulatory au-
thority, with the following provisos: 

(1) These areas must be limited in ex-
tent and not constitute a scattered, 
intermittent, or checkerboard pattern 
of failure. 

(2) The regulatory authority must in-
clude any necessary access roads or 
routes in the area under extended li-
ability. 

(c) If the regulatory authority ap-
proves a long-term, intensive agricul-
tural postmining land use, the revege-
tation responsibility period specified 
under § 816.115 or § 817.115 of this chap-

ter will start on the date of initial 
planting for the long-term agricultural 
use. 

(d)(1) The bond liability of the per-
mittee includes only those actions that 
the permittee is required to perform 
under the permit and regulatory pro-
gram to complete the reclamation plan 
for the area covered by the bond. 

(2) The performance bond does not 
cover implementation of the approved 
postmining land use or uses. The per-
mittee is responsible only for restoring 
the site to conditions capable of sup-
porting the uses specified in § 816.133 or 
§ 817.133 of this chapter. 

(3) Performance bond liability for 
prime farmland historically used for 
cropland includes meeting the produc-
tivity requirement specified in 
§ 800.42(c) of this part. 

(4) Section 800.18 of this part specifies 
the liability for long-term treatment of 
discharges. 

§ 800.14 How will the regulatory au-
thority determine the amount of 
performance bond required? 

(a) The regulatory authority must 
determine the amount of the perform-
ance bond required for the permit or 
permit increment based upon, but not 
limited to— 

(1) The requirements of the permit, 
including the reclamation plan. 

(2) The probable difficulty of rec-
lamation, giving consideration to the 
topography, geology, hydrology, and 
revegetation potential of the permit 
area. 

(3) The estimated reclamation costs 
submitted by the permit applicant. 

(b) The amount of the performance 
bond must be sufficient to assure the 
completion of the reclamation plan if 
the work has to be performed by a 
third party under contract with the 
regulatory authority in the event of 
forfeiture. 

(c) The amount of financial assur-
ance, collateral bond, or surety bond 
required to guarantee long-term treat-
ment of discharges must be determined 
in accordance with § 800.18 of this part. 

(d) The total performance bond ini-
tially posted for the entire area under 
one permit may not be less than 
$10,000. 
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(e) The permittee’s financial respon-
sibility under § 817.121(c) of this chapter 
for repairing or compensating for ma-
terial damage resulting from subsid-
ence may be satisfied by the liability 
insurance policy required under § 800.60 
of this part. 

§ 800.15 When must the regulatory au-
thority adjust the performance 
bond amount and when may I re-
quest adjustment of the bond 
amount? 

(a) The regulatory authority must 
adjust the amount of performance bond 
required and, if needed, the terms of 
the acceptance when— 

(1) The area requiring bond coverage 
increases or decreases. 

(2) The unit cost or scope of future 
reclamation changes as a result of 
technological advances, revisions to 
the operation or reclamation plans in 
the permit, or external factors. The 
regulatory authority may specify peri-
odic times or set a schedule for re-
evaluating and adjusting the bond 
amount to fulfill this requirement. 

(b) The permittee may request at any 
time that the regulatory authority re-
duce the amount of the performance 
bond based upon submission of evi-
dence that the permittee’s method of 
operation or other circumstances will 
reduce the estimated unit costs for the 
regulatory authority to reclaim the 
bonded area. 

(c) Bond reductions under paragraphs 
(a) and (b) of this section are not sub-
ject to the bond release requirements 
and procedures of §§ 800.40 through 
800.44 of this part. 

(d) The regulatory authority may not 
use the provisions of this section to re-
duce the amount of the performance 
bond to reflect changes in the cost of 
reclamation resulting from completion 
of activities required under the rec-
lamation plan. Bond reduction for com-
pleted reclamation activities must 
comply with the bond release require-
ments and procedures of §§ 800.40 
through 800.44 of this part. 

(e) Before making a bond adjustment, 
the regulatory authority must— 

(1) Notify the permittee, the surety, 
and any person with a property inter-
est in collateral who has requested no-
tification under § 800.21(f) of this part of 

any proposed adjustment to the bond 
amount; and 

(2) Provide the permittee an oppor-
tunity for an informal conference on 
the adjustment. 

(f) In the event that an approved per-
mit is revised in accordance with sub-
chapter G of this chapter, the regu-
latory authority must review the bond 
amount for adequacy and, if necessary, 
require adjustment of the bond amount 
to conform to the permit as revised. 
This provision may not be used to re-
duce bond amounts on the basis of 
completion of reclamation activities, 
in whole or in part. 

(g) The regulatory authority must re-
quire that the permittee post a finan-
cial assurance, collateral bond, or sur-
ety bond in accordance with § 800.18 of 
this part whenever it identifies a dis-
charge that will require long-term 
treatment. 

(h) The regulatory authority may not 
reduce the bond amount when the per-
mittee does not restore the approxi-
mate original contour as required or 
when the reclamation plan does not re-
flect the level of reclamation required 
under the regulatory program. 

§ 800.16 What are the general terms 
and conditions of a performance 
bond? 

(a) The performance bond must be in 
an amount determined by the regu-
latory authority as provided in § 800.14 
of this part. 

(b) The performance bond must be 
payable to the regulatory authority. 

(c) The performance bond must be 
conditioned upon faithful performance 
of all the requirements of the regu-
latory program and the approved per-
mit, including completion of the rec-
lamation plan. 

(d) The duration of the bond must be 
for the time provided in § 800.13 of this 
part. 

(e) The bond must provide a mecha-
nism for a bank, surety, or other re-
sponsible financial entity to give 
prompt notice to the regulatory au-
thority and the permittee of any action 
filed alleging the insolvency or bank-
ruptcy of the surety, the bank, or other 
responsible financial entity, or alleging 
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any violations that would result in sus-
pension or revocation of the firm’s 
charter or license to do business. 

§ 800.17 [Reserved] 

§ 800.18 What special provisions apply 
to financial guarantees for long- 
term treatment of discharges? 

(a) Applicability. (1) This section ap-
plies to any discharge resulting from 
surface coal mining operations, under-
ground mining activities, or other ac-
tivities or facilities regulated under 
this title whenever both the discharge 
and the need to treat the discharge 
continue or may reasonably be ex-
pected to continue after the comple-
tion of mining, backfilling, grading, 
and the establishment of revegetation. 
For purposes of this section, the term 
discharge includes both discharges to 
surface water and discharges to 
groundwater. 

(2) This section also applies whenever 
information available to the regu-
latory authority documents that a dis-
charge of the nature described in para-
graph (a)(1) of this section will develop 
in the future, provided that the quan-
tity and quality of the future discharge 
can be determined with reasonable 
probability. 

(3) Paragraphs (a)(1) and (2) of this 
section apply only to discharges that 
are not anticipated at the time of per-
mit application approval. Those para-
graphs do not authorize approval of a 
permit application for a proposed oper-
ation that anticipates creating a dis-
charge for which long-term treatment 
would be required. 

(4) As provided in § 800.18(g) of this 
part, the regulatory authority must re-
quire adjustment of the bond amount 
whenever it becomes aware of a situa-
tion described in paragraph (a)(1) or (2) 
of this section. 

(b) Acceptable bonding mechanisms. (1) 
Except as provided in paragraph (b)(2) 
of this section, you, the permittee, 
must post a financial assurance, a col-
lateral bond, or a surety bond to guar-
antee treatment or abatement of dis-
charges requiring long-term treatment. 

(2) Operations with discharges in 
states with an alternative bonding sys-
tem (other than a financial assurance) 
approved under subchapter T of this 
chapter must comply with the require-

ments of the applicable alternative 
bonding system. 

(c) Calculation of amount of financial 
assurance or performance bond. (1) If you 
elect to post a financial assurance 
under paragraph (b)(1) of this section, 
the regulatory authority must cal-
culate the amount of financial assur-
ance required in the manner provided 
in paragraph (d) of this section. 

(2) If you elect to post a collateral 
bond or surety bond under paragraph 
(b)(1) of this section, the bond amount 
must be no less than the present value 
of the funds needed to pay for— 

(i) Treatment of the discharge in per-
petuity, unless you demonstrate, and 
the regulatory authority finds, based 
upon available evidence, that treat-
ment will be needed for a lesser time, 
either because the discharge will at-
tenuate or because its quality will im-
prove; 

(ii) Treatment of the discharge dur-
ing the time required to forfeit and col-
lect the bond; 

(iii) Maintenance, renovation, and re-
placement of treatment and support fa-
cilities as needed; 

(iv) Final reclamation of sites upon 
which treatment facilities are located 
and areas used in support of those fa-
cilities; and 

(v) Administrative costs borne by the 
regulatory authority. 

(d) Requirements for financial assur-
ances. (1) The trust or annuity must be 
established in a manner that guaran-
tees that sufficient moneys will be 
available when needed to pay for— 

(i) Treatment of discharges in per-
petuity, unless the permittee dem-
onstrates, and the regulatory authority 
finds, based upon available evidence, 
that treatment will be needed for a 
lesser time, either because the dis-
charge will attenuate or because its 
quality will improve. The regulatory 
authority may accept arrangements 
that allow the permittee to build the 
amount of the trust or annuity over 
time, provided— 

(A) The permittee continues to treat 
the discharge during that time; and 

(B) The regulatory authority retains 
all performance bonds posted for the 
permit or permit increment until the 
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trust or annuity reaches a self-sus-
taining level as determined by the reg-
ulatory authority. 

(ii) Maintenance, renovation, and re-
placement of treatment and support fa-
cilities as needed. 

(iii) Final reclamation of the sites 
upon which treatment facilities are lo-
cated and areas used in support of 
those facilities. 

(iv) Administrative costs borne by 
the regulatory authority or trustee to 
implement paragraphs (d)(1)(i) through 
(iii) of this section. 

(2) The regulatory authority must re-
quire that the investment portfolio 
held by the trust or annuity prudently 
account for: 

(i) The expected duration of the 
treatment obligation; 

(ii) The need to provide a guarantee 
of uninterrupted treatment; and 

(iii) Whether any other financial 
guarantee covers a portion of the treat-
ment obligation. If the financial assur-
ance will provide the only financial 
guarantee of treatment, the regulatory 
authority must require that the trust 
or annuity hold a low-risk investment 
portfolio. 

(3) In determining the required 
amount of the trust or annuity, the 
regulatory authority must base present 
value calculations on a conservative 
anticipated real rate of return on the 
proposed investments. The rate of re-
turn must be net of management or 
trustee fees. 

(4)(i) The trust or annuity must be in 
a form approved by the regulatory au-
thority and contain all terms and con-
ditions required by the regulatory au-
thority. 

(ii) When appropriate, the terms and 
conditions must include a mechanism 
whereby the regulatory authority may 
require the permittee to grant the 
trustee the real and personal property 
rights necessary to continue treatment 
in the event that the permittee ceases 
treatment. These rights include, but 
are not limited to, access to and use of 
the treatment site and ownership of 
treatment facilities and equipment. 

(5) The trust or annuity must irrev-
ocably establish the regulatory author-
ity as the beneficiary of the trust or of 
the proceeds from the annuity for the 
purpose of treating mine drainage or 

other mining-related discharges to pro-
tect the environment and users of sur-
face water. 

(6) The trust or annuity must provide 
that disbursement of money from the 
trust or annuity may be made only 
upon written authorization of the regu-
latory authority or according to a 
schedule established in the agreement 
accompanying the trust or annuity. 

(7) A financial institution or com-
pany serving as a trustee or issuing an 
annuity must be one of the following: 

(i) A national bank chartered by the 
Office of the Comptroller of the Cur-
rency. 

(ii) An operating subsidiary of a na-
tional bank chartered by the Office of 
the Comptroller of the Currency. 

(iii) A bank or trust company char-
tered by the state in which the oper-
ation is located. 

(iv) An insurance company licensed 
or authorized to do business in the 
state in which the operation is located 
or designated by the pertinent regu-
latory body of that state as an eligible 
surplus lines insurer. 

(v) Any other financial institution or 
company authorized to do business in 
the state in which the operation is lo-
cated, provided that— 

(A) The institution’s or company’s 
activities are examined or regulated by 
a state or federal agency; and 

(B) The institution or company has 
trust powers satisfactory to the regu-
latory authority. 

(8) The regulatory authority may 
allow a not-for-profit organization 
under section 501(c)(3) of the Internal 
Revenue Code to serve as a trustee if— 

(i) The organization maintains appro-
priate professional liability insurance 
coverage; and 

(ii) The regulatory authority deter-
mines that the organization has dem-
onstrated the financial and technical 
capability to manage trusts and as-
sume day-to-day operation of the trust 
and treatment facility in the event of a 
default. 

(9) The permittee or the regulatory 
authority must procure a new trustee 
when the trustee’s administration of 
the trust or annuity is unsatisfactory 
to the regulatory authority. 

(e) Termination of a financial assur-
ance instrument. Termination of a trust 
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or annuity may occur only as specified 
by the regulatory authority upon a de-
termination that one of the following 
situations exists— 

(1) No further treatment or other rec-
lamation measures are necessary, in 
which case paragraph (h) of this sec-
tion will apply. 

(2) A satisfactory replacement finan-
cial assurance or bond has been posted 
in accordance with paragraph (g) of 
this section. 

(3) The terms of the trust or annuity 
establish conditions for termination 
and those conditions have been met. 

(f) Regulatory authority review and ad-
justment of amount of financial assur-
ance. (1) The regulatory authority 
must establish a schedule for reviewing 
the performance of the trustee, the 
adequacy of the trust or annuity, and 
the accuracy of the assumptions upon 
which the trust or annuity is based. 
This review must occur on at least an 
annual basis. 

(2) The regulatory authority must re-
quire that the permittee provide addi-
tional resources to the trust or annuity 
whenever the review conducted under 
paragraph (f)(1) of this section or any 
other information available to the reg-
ulatory authority at any time dem-
onstrates that the financial assurance 
is no longer adequate to meet the pur-
pose for which it was established. 

(g) Replacement of financial assurance. 
With the approval of the regulatory au-
thority, a financial assurance may be 
replaced in accordance with the provi-
sions of § 800.30(a) of this part. 

(h) Release of liability. Release of rec-
lamation liabilities and obligations 
under a financial assurance is subject 
to the applicable bond release provi-
sions of §§ 800.40 through 800.44 of this 
part. 

(i) Effect of financial assurance on re-
lease of bond. The permittee may apply 
for, and the regulatory authority may 
approve, release of any bonds posted 
for the permit or, if the permittee uses 
incremental bonding, the permit incre-
ment for which the regulatory author-
ity has approved a financial assurance 
under this section, provided that the 
permittee and the regulatory authority 
comply with the bond release require-
ments and procedures in §§ 800.40 
through 800.44 of this part. This provi-

sion applies only if the following condi-
tions exist— 

(1) The financial assurance is both in 
place and fully funded. 

(2) The permit or permit increment 
fully meets all applicable reclamation 
requirements, with the exception of the 
discharge and the presence of associ-
ated treatment and support facilities. 

(3) The financial assurance will serve 
as the bond for reclamation of the por-
tion of the permit area required for 
postmining water treatment facilities 
and access to those facilities. 

§ 800.20 What additional requirements 
apply to surety bonds? 

(a) A surety bond must be executed 
by the permittee and a corporate sur-
ety licensed to do business in the state 
where the operation is located. 

(b) Surety bonds must be 
noncancellable during their terms, ex-
cept that surety bond coverage for un-
disturbed lands may be cancelled with 
the prior consent of the regulatory au-
thority. Within 30 days after receipt of 
a notice to cancel bond, the regulatory 
authority will advise the surety wheth-
er the bond may be cancelled on an un-
disturbed area. 

(c) The regulatory authority may de-
cline to accept a surety bond if, in the 
judgment of the regulatory authority, 
the surety does not have resources suf-
ficient to cover the default of one or 
more mining companies for which the 
surety has provided bond coverage. 

§ 800.21 What additional requirements 
apply to collateral bonds? 

(a) Collateral bonds, except for let-
ters of credit, cash accounts, and real 
property, are subject to the following 
conditions: 

(1) The regulatory authority must 
keep custody of collateral deposited by 
the applicant or permittee until au-
thorized for release or replacement as 
provided in this part. 

(2) The regulatory authority must 
value collateral at its current market 
value, not at face value. 

(3) The regulatory authority must re-
quire that certificates of deposit be 
made payable to or assigned to the reg-
ulatory authority, both in writing and 
upon the records of the bank or other 
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financial institution issuing the cer-
tificates. If assigned, the regulatory 
authority must require the bank or 
other financial institution issuing the 
certificate to waive all rights of setoff 
or liens against the certificate. 

(4) The regulatory authority may not 
accept an individual certificate of de-
posit in an amount in excess of the 
maximum amount insured by the Fed-
eral Deposit Insurance Corporation. 

(b) Letters of credit are subject to 
the following conditions: 

(1) The letter may be issued only by 
a bank organized or authorized to do 
business in the United States; 

(2) Letters of credit must be irrev-
ocable during their terms. 

(3) The letter of credit must be pay-
able to the regulatory authority upon 
demand, in part or in full, upon receipt 
from the regulatory authority of a no-
tice of forfeiture issued in accordance 
with § 800.50 of this part. 

(4) If the permittee has not replaced 
a letter of credit with another letter of 
credit or other suitable bond at least 30 
days before the letter’s expiration date, 
the regulatory authority must draw 
upon the letter of credit and use the 
cash received as a replacement bond. 

(c) Real property posted as a collat-
eral bond must meet the following con-
ditions: 

(1) The applicant or permittee must 
grant the regulatory authority a first 
mortgage, first deed of trust, or per-
fected first-lien security interest in 
real property with a right to sell or 
otherwise dispose of the property in 
the event of forfeiture under § 800.50 of 
this part. 

(2) In order for the regulatory au-
thority to evaluate the adequacy of the 
real property offered to satisfy collat-
eral requirements, the applicant or per-
mittee must submit a schedule of the 
real property to be mortgaged or 
pledged to secure the obligations under 
the indemnity agreement. The schedule 
must include— 

(i) A description of the property; 
(ii) The fair market value as deter-

mined by an independent appraisal con-
ducted by a certified appraiser; and 

(iii) Proof of possession and title to 
the real property. 

(3) The property may include land 
that is part of the permit area. How-

ever, land pledged as collateral for a 
bond under this section may not be dis-
turbed under any permit while it is 
serving as security under this section. 

(4) The appraised fair market value 
determined under paragraph (c)(2)(ii) of 
this section is not the bond value of 
the real estate. In calculating the bond 
value of real estate, the regulatory au-
thority must discount the appraised 
fair market value to account for the 
administrative costs of liquidating real 
estate, the probability of a forced sale 
in the event of forfeiture, and a contin-
gency reserve for unanticipated costs 
including, but not limited to, unpaid 
real estate taxes, liens, property main-
tenance expenses, and insurance pre-
miums. 

(d) Cash accounts are subject to the 
following conditions: 

(1) The regulatory authority may au-
thorize the permittee to supplement 
the bond through the establishment of 
a cash account in one or more federally 
insured or equivalently protected ac-
counts made payable upon demand to, 
or deposited directly with, the regu-
latory authority. The total bond, in-
cluding the cash account, may not be 
less than the amount determined under 
§ 800.14 of this part, as modified by any 
adjustments under § 800.15 of this part, 
less any amounts released under 
§§ 800.40 through 800.44 of this part. 

(2) Any interest paid on a cash ac-
count will be retained in the account 
and applied to the bond value of the ac-
count unless the regulatory authority 
has approved the payment of interest 
to the permittee. 

(3) Certificates of deposit may be sub-
stituted for a cash account with the ap-
proval of the regulatory authority. 

(4) The regulatory authority may not 
accept an individual cash account in an 
amount in excess of the maximum 
amount insured by the Federal Deposit 
Insurance Corporation. 

(e)(1) The regulatory authority must 
determine the bond value of all collat-
eral posted as assurance under this sec-
tion. The bond value must reflect legal 
and liquidation fees, as well as value 
depreciation, marketability, and fluc-
tuations that might affect the net cash 
available to the regulatory authority 
to complete reclamation. 
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(2)(i) The regulatory authority may 
evaluate the bond value of collateral at 
any time. 

(ii) The regulatory authority must 
evaluate the bond value of collateral as 
part of the permit renewal process. 

(iii) The regulatory authority must 
increase or decrease the performance 
bond amount required if an evaluation 
conducted under paragraph (e)(2)(i) or 
(ii) of this section determines that the 
bond value of collateral has increased 
or decreased. 

(iv) In no case may the bond value of 
collateral exceed the market value of 
the collateral. 

(f) Persons who have an interest in 
collateral posted as a bond, and who 
desire notification of actions pursuant 
to the bond, must request such notifi-
cation in writing to the regulatory au-
thority at the time that the collateral 
is offered. 

§ 800.23 What additional requirements 
apply to self-bonds? 

(a) Definitions. For the purposes of 
this section only: 

Current assets means cash or other as-
sets or resources that are reasonably 
expected to be converted to cash or 
sold or consumed within one year or 
within the normal operating cycle of 
the business. 

Current liabilities means obligations 
that are reasonably expected to be paid 
or liquidated within one year or within 
the normal operating cycle of the busi-
ness. 

Fixed assets means plants and equip-
ment, but does not include land or coal 
in place. 

Liabilities means obligations to trans-
fer assets or provide services to other 
entities in the future as a result of past 
transactions. 

Net worth means total assets minus 
total liabilities and is equivalent to 
owners’ equity. 

Parent corporation means a corpora-
tion which owns or controls the appli-
cant. 

Tangible net worth means net worth 
minus intangibles such as goodwill and 
rights to patents or royalties. 

(b) The regulatory authority may ac-
cept a self-bond from an applicant for a 
permit if all of the following conditions 

are met by the applicant or its parent 
corporation guarantor: 

(1) The applicant designates a suit-
able agent to receive service of process 
in the state where the proposed surface 
coal mining operation is to be con-
ducted. 

(2) The applicant has been in contin-
uous operation as a business entity for 
a period of not less than 5 years. Con-
tinuous operation means that business 
was conducted over the 5 years imme-
diately preceding the date of applica-
tion. 

(i) The regulatory authority may 
allow a joint venture or syndicate with 
less than 5 years of continuous oper-
ation to qualify under this require-
ment, if each member of the joint ven-
ture or syndicate has been in contin-
uous operation for at least 5 years im-
mediately preceding the date of appli-
cation. 

(ii) When calculating the period of 
continuous operation, the regulatory 
authority may exclude past periods of 
interruption to the operation of the 
business entity that were beyond the 
applicant’s control and that do not af-
fect the applicant’s likelihood of re-
maining in business during the pro-
posed surface coal mining and reclama-
tion operations. 

(3) The applicant submits financial 
information in sufficient detail to show 
that the applicant meets one of the fol-
lowing criteria: 

(i) The applicant has a current rating 
for its most recent bond issuance of 
‘‘A’’ or higher as issued by either 
Moody’s Investors Service or Standard 
and Poor’s or an equivalent rating 
from any other nationally recognized 
statistical rating organization reg-
istered with the Securities and Ex-
change Commission. 

(ii) The applicant has a tangible net 
worth of at least $10 million, a ratio of 
total liabilities to net worth of 2.5 
times or less, and a ratio of current as-
sets to current liabilities of 1.2 times 
or greater. 

(iii) The applicant’s fixed assets in 
the United States total at least $20 
million, and the applicant has a ratio 
of total liabilities to net worth of 2.5 
times or less, and a ratio of current as-
sets to current liabilities of 1.2 times 
or greater. 
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(4) The applicant submits— 
(i) Financial statements for the most 

recently completed fiscal year accom-
panied by a report prepared by an inde-
pendent certified public accountant in 
conformity with generally accepted ac-
counting principles and containing the 
accountant’s audit opinion or review 
opinion of the financial statements 
with no adverse opinion; 

(ii) Unaudited financial statements 
for completed quarters in the current 
fiscal year; and 

(iii) Additional unaudited informa-
tion as requested by the regulatory au-
thority. 

(c)(1) The regulatory authority may 
accept a written guarantee for an ap-
plicant’s self-bond from a parent cor-
poration guarantor, if the guarantor 
meets the conditions of paragraphs 
(b)(1) through (4) of this section as if it 
were the applicant. This written guar-
antee will be referred to as a ‘‘cor-
porate guarantee.’’ The terms of the 
corporate guarantee must provide for 
the following: 

(i) If the applicant fails to complete 
the reclamation plan, the guarantor 
must do so or the guarantor will be lia-
ble under the indemnity agreement to 
provide funds to the regulatory author-
ity sufficient to complete the reclama-
tion plan, but not to exceed the bond 
amount. 

(ii) The corporate guarantee will re-
main in force unless the guarantor 
sends notice of cancellation by cer-
tified mail to the applicant and to the 
regulatory authority at least 90 days in 
advance of the cancellation date, and 
the regulatory authority accepts the 
cancellation. 

(iii) The cancellation may be accept-
ed by the regulatory authority if the 
applicant obtains suitable replacement 
bond before the cancellation date or if 
the lands for which the self-bond, or 
portion thereof, was accepted have not 
been disturbed. 

(2) The regulatory authority may ac-
cept a written guarantee for an appli-
cant’s self-bond from any corporate 
guarantor, whenever the applicant 
meets the conditions of paragraphs 
(b)(1), (2), and (4) of this section, and 
the guarantor meets the conditions of 
paragraphs (b)(1) through (4) of this 
section. This written guarantee will be 

referred to as a ‘‘non-parent corporate 
guarantee.’’ The terms of this guar-
antee must provide for compliance 
with the conditions of paragraphs 
(c)(1)(i) through (iii) of this section. 
The regulatory authority may require 
the applicant to submit any informa-
tion specified in paragraph (b)(3) of this 
section in order to determine the finan-
cial capabilities of the applicant. 

(d)(1) For the regulatory authority to 
accept an applicant’s self-bond, the 
total amount of the outstanding and 
proposed self-bonds of the applicant for 
surface coal mining and reclamation 
operations may not exceed 25 percent 
of the applicant’s tangible net worth in 
the United States. 

(2) For the regulatory authority to 
accept a corporate guarantee, the total 
amount of the parent corporation guar-
antor’s present and proposed self-bonds 
and guaranteed self-bonds for surface 
coal mining and reclamation oper-
ations may not exceed 25 percent of the 
guarantor’s tangible net worth in the 
United States. 

(3) For the regulatory authority to 
accept a non-parent corporate guar-
antee, the total amount of the non-par-
ent corporate guarantor’s present and 
proposed self-bonds and guaranteed 
self-bonds may not exceed 25 percent of 
the guarantor’s tangible net worth in 
the United States. 

(e) If the regulatory authority ac-
cepts an applicant’s self-bond, the ap-
plicant must submit an indemnity 
agreement subject to the following re-
quirements: 

(1) The indemnity agreement must be 
executed by all persons and parties who 
are to be bound by it, including the 
parent corporation guarantor. It must 
bind each party jointly and severally. 

(2) Corporations applying for a self- 
bond, and parent and non-parent cor-
porations guaranteeing an applicant’s 
self-bond, must submit an indemnity 
agreement signed by two corporate of-
ficers who are authorized to bind their 
corporations. A copy of the authoriza-
tion must be provided to the regu-
latory authority along with an affi-
davit certifying that the agreement is 
valid under all applicable federal and 
state laws. In addition, the guarantor 
must provide a copy of the corporate 
authorization demonstrating that the 
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corporation may guarantee the self- 
bond and execute the indemnity agree-
ment. 

(3) If the applicant is a partnership, 
joint venture or syndicate, the agree-
ment must bind each partner or party 
who has a beneficial interest, directly 
or indirectly, in the applicant. 

(4) Pursuant to § 800.50 of this part, 
the applicant and the parent or non- 
parent corporate guarantor will be re-
quired to complete the approved rec-
lamation plan for the lands in default 
or to pay to the regulatory authority 
an amount necessary to complete the 
approved reclamation plan, not to ex-
ceed the bond amount. If permitted 
under state law, the indemnity agree-
ment, when under forfeiture, will oper-
ate as a judgment against those parties 
liable under the indemnity agreement. 

(f) A regulatory authority may re-
quire self-bonded applicants and parent 
and non-parent corporate guarantors 
to submit an update of the information 
required under paragraphs (b)(3) and (4) 
of this section within 90 days after the 
close of each fiscal year following the 
issuance of the self-bond or corporate 
guarantee. 

(g) If at any time during the period 
when a self-bond is posted, the finan-
cial conditions of the applicant or the 
parent or non-parent corporate guar-
antor change so that the criteria of 
paragraphs (b)(3) and (d) of this section 
are not satisfied, the permittee must 
notify the regulatory authority imme-
diately and post an alternate form of 
bond in the same amount as the self- 
bond within 90 days. Should the per-
mittee fail to post an adequate sub-
stitute bond, the provisions of 
§ 800.30(b) of this part will apply. 

§ 800.30 When may I replace a per-
formance bond or financial assur-
ance and when must I do so? 

(a) Replacement upon request of per-
mittee. (1) The regulatory authority 
may allow you, the permittee, to re-
place existing performance bonds and 
financial assurances with other per-
formance bonds and financial assur-
ances that provide equivalent coverage. 

(2) The regulatory authority may not 
release any existing performance bond 
or financial assurance until you have 
submitted, and the regulatory author-

ity has approved, an acceptable re-
placement. 

(b) Replacement by order of the regu-
latory authority. (1) Upon the incapacity 
of a bank, surety, or other responsible 
financial entity by reason of bank-
ruptcy, insolvency, or suspension or 
revocation of a charter or license, you 
will be deemed to be without bond cov-
erage and you must promptly notify 
the regulatory authority. 

(2) Upon receipt of notification from 
a bank, surety, or other responsible fi-
nancial entity under § 800.16(e) of this 
part or from you under paragraph (b)(1) 
of this section, the regulatory author-
ity must issue an order requiring that 
you submit replacement bond or finan-
cial assurance coverage within a rea-
sonable time, not to exceed 90 days. 

(3) If you do not post adequate bond 
or financial assurance by the end of the 
time allowed under paragraph (b)(2) of 
this section, the regulatory authority 
must issue a notice of violation requir-
ing that you cease surface coal mining 
operations immediately. The notice of 
violation also must require that you ei-
ther— 

(i) Post adequate bond or financial 
assurance coverage before you may re-
sume surface coal mining operations; 
or 

(ii) Reclaim the site in accordance 
with the provisions of § 816.132 or 
§ 817.132 of this chapter. 

§ 800.40 How do I apply for release of 
all or part of a performance bond? 

(a) When may I file an application for 
bond release? You, the permittee, may 
file an application with the regulatory 
authority for the release of all or part 
of a performance bond only at times or 
during seasons authorized by the regu-
latory authority. The times or seasons 
appropriate for the evaluation of cer-
tain types of reclamation will be estab-
lished in either the regulatory program 
or your permit. 

(b) What must I include in my applica-
tion for bond release? Each application 
for bond release must include— 

(1) An application on a form pre-
scribed by the regulatory authority. 

(2) All other information required by 
the regulatory authority, which must 
include a detailed description of the re-
sults that you have achieved under the 
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approved reclamation plan and an anal-
ysis of the results of the monitoring 
conducted under §§ 816.35 through 816.37 
or §§ 817.35 through 817.37 of this chap-
ter. 

(3) A certified copy of an advertise-
ment that you have placed at least 
once a week for four successive weeks 
in a newspaper of general circulation in 
the locality of the surface coal mining 
and reclamation operation. You must 
submit the copy within 30 days after 
you file the application form under 
paragraph (b)(1) of this section. The ad-
vertisement must contain— 

(i) Your name. 
(ii) The permit number and approval 

date. 
(iii) The number of acres and the pre-

cise location of the land for which you 
are requesting bond release. 

(iv) The amount of the performance 
bond filed and the portion for which 
you seek release. 

(v) The type and dates of reclamation 
work performed. 

(vi) A brief description of the results 
that you have achieved under the ap-
proved reclamation plan. 

(vii) The name and address of the reg-
ulatory authority to which written 
comments, objections, or requests for 
public hearings and informal con-
ferences on the bond release applica-
tion may be submitted pursuant to 
§ 800.44 of this section and the location 
at which the application may be re-
viewed. 

(4) Copies of letters that you have 
sent to adjoining property owners, 
local governmental bodies, planning 
agencies, sewage and water treatment 
authorities, and water companies in 
the locality of the surface coal mining 
and reclamation operation, notifying 
them of your intention to seek release 
of the bond. 

(5) A notarized statement certifying 
that all applicable reclamation activi-
ties have been accomplished in accord-
ance with the requirements of the reg-
ulatory program and the approved rec-
lamation plan. You must submit a sep-
arate certification for each application 
and each phase of bond release. 

§ 800.41 How will the regulatory au-
thority process my application for 
bond release? 

(a)(1) Upon receipt of a complete ap-
plication for bond release, the regu-
latory authority will, within 30 days, 
or as soon thereafter as weather condi-
tions permit, conduct an inspection of 
the site and an evaluation of the rec-
lamation work performed and the rec-
lamation work remaining. A complete 
application for bond release is one that 
includes all items required under 
§ 800.40 of this part. 

(2) The evaluation will consider, 
among other factors, the degree of dif-
ficulty to complete any remaining rec-
lamation, whether pollution of surface 
and subsurface water is occurring, the 
probability of future occurrence of 
such pollution, and the estimated cost 
of abating such pollution. 

(b)(1) The regulatory authority will 
notify the surface owner, agent, or les-
see before conducting the inspection 
and will offer that person an oppor-
tunity to participate with the regu-
latory authority in making the inspec-
tion. 

(2) The regulatory authority may ar-
range with you to allow access to the 
permit area, upon request by any per-
son with an interest in bond release, 
for the purpose of gathering informa-
tion relevant to the proceeding. 

§ 800.42 What are the criteria for bond 
release? 

(a) General requirements. (1) Except as 
provided in paragraphs (a)(2) through 
(5) of this section, the regulatory au-
thority may release all or part of the 
performance bond for the permit area 
or an increment thereof if the regu-
latory authority is satisfied that you 
have accomplished the required rec-
lamation for the permit area or incre-
ment in accordance with paragraphs (b) 
through (d) of this section. 

(2)(i) The regulatory authority must 
conduct a scientifically defensible 
trend analysis of the monitoring data 
submitted under §§ 816.35 through 816.37 
or §§ 817.35 through 817.37 of this chap-
ter before releasing any bond amount. 

(ii) The regulatory authority may 
not approve a bond release application 
if the analysis conducted under para-
graph (a)(2)(i) of this section and other 
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relevant information indicate that the 
operation is causing material damage 
to the hydrologic balance outside the 
permit area or is likely to do so in the 
future. 

(3) If you are responsible for a dis-
charge requiring long-term treatment, 
regardless of whether the discharge 
emerges either on the permit area or at 
a point that is hydrologically con-
nected to the permit area, you must 
post a separate financial assurance, 
collateral bond, or surety bond under 
§ 800.18 of this part to guarantee treat-
ment of the discharge before any por-
tion of the existing performance bond 
for the permit area may be released, 
unless the type and amount of bond re-
maining after the release would be ade-
quate to meet the requirements of 
§ 800.18 of this part as well as any re-
maining land reclamation obligations. 

(4) If the permit area or increment 
includes mountaintop removal mining 
operations under § 785.14 of this chapter 
or a variance from restoration of the 
approximate original contour under 
§ 785.16 of this chapter, the amount of 
bond that may be released is subject to 
the limitation specified in § 785.14(c)(2) 
of this chapter for mountaintop re-
moval mining operations or the limita-
tion specified in § 785.16(b)(2) of this 
chapter for a variance from restoration 
of the approximate original contour. 

(5) The bond amount described in 
§ 780.24(d)(2) or § 784.24(d)(2) of this chap-
ter may not be released either until the 
structure is in use as part of the 
postmining land use or until the struc-
ture is removed and the site upon 
which it was located is reclaimed in ac-
cordance with part 816 or part 817 of 
this chapter. 

(6) The regulatory authority must 
consider the results of the evaluation 
conducted under § 800.41(a)(2) of this 
part when determining the amount of 
performance bond to release. 

(b) Phase I reclamation. (1) The regu-
latory authority may release a max-
imum of 60 percent of the performance 
bond for a bonded area after you com-
plete Phase I reclamation for that area 
in accordance with the approved rec-
lamation plan. Phase I reclamation 
consists of backfilling, grading, and es-
tablishment of drainage control. It in-
cludes construction of the postmining 

drainage pattern and stream-channel 
configuration required by §§ 816.56(b), 
816.57(c)(1), 817.56(b), and 817.57(c)(1) of 
this chapter and restoration of the 
form of perennial and intermittent 
streams under §§ 816.57(e) and 817.57(e) 
of this chapter. Soil replacement is op-
tional for this phase. 

(2) The amount of performance bond 
that the regulatory authority retains 
after Phase I release must be adequate 
to ensure that the regulatory authority 
will have sufficient funds for a third 
party to complete the remaining por-
tion of the reclamation plan, including 
restoration of the hydrologic function 
and ecological function of perennial 
and intermittent streams under 
§ 816.57(f) and (g) or § 817.57(f) and (g) of 
this chapter and completion of any fish 
and wildlife enhancement measures re-
quired in the permit in accordance 
with § 780.16 or § 784.16 of this chapter, 
in the event of forfeiture. 

(c) Phase II reclamation. (1) The regu-
latory authority may release an addi-
tional amount of performance bond 
after you complete Phase II reclama-
tion, which consists of— 

(i) Soil replacement and redistribu-
tion of organic materials (if not accom-
plished as part of Phase I reclamation); 

(ii) Restoration of the hydrologic 
function of perennial and intermittent 
streams under § 816.57(f) or § 817.57(f) of 
this chapter; and 

(iii) Successfully establishing revege-
tation on the area in accordance with 
the approved reclamation plan, includ-
ing any streamside vegetative cor-
ridors required by §§ 816.56(c), 816.57(d), 
817.56(c), and 817.57(d) of this chapter. 
The regulatory authority must estab-
lish standards defining successful es-
tablishment of vegetation for Phase II 
reclamation. 

(2) The amount of performance bond 
that the regulatory authority retains 
after Phase II release must be suffi-
cient to cover the cost of having a 
third party reestablish revegetation for 
the revegetation responsibility period 
under § 816.115 or § 817.115 of this chap-
ter. In addition, it must be adequate to 
ensure that the regulatory authority 
will have sufficient funds for a third 
party to complete the remaining por-
tion of the reclamation plan, including 
restoration of the ecological function 
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of perennial and intermittent streams 
under § 816.57(g) or § 817.57(g) of this 
chapter and completion of any fish and 
wildlife enhancement measures re-
quired in the permit in accordance 
with § 780.16 or § 784.16 of this chapter, 
in the event of forfeiture. 

(3) The regulatory authority may not 
release any part of the performance 
bond under paragraph (c)(1) of this sec-
tion if the lands to which the release 
would apply are contributing sus-
pended solids to streamflow or runoff 
outside the permit area in excess of the 
requirements set by subchapter K of 
this chapter. 

(4) The regulatory authority may not 
release any part of the performance 
bond under paragraph (c)(1) of this sec-
tion until soil productivity for all 
prime farmland historically used for 
cropland on the area to which the re-
lease would apply has returned to lev-
els of yield equivalent to yields from 
nonmined land of the same soil type in 
the surrounding area under equivalent 
management practices as determined 
from the soil survey performed under 
part 823 of this chapter. 

(5) When the regulatory authority 
has approved retention of a silt dam as 
a permanent impoundment under 
§ 816.49(b) or § 817.49(b) of this chapter, 
the regulatory authority may approve 
Phase II bond release for the area of 
the impoundment if the requirements 
of § 816.55 or § 817.55 of this chapter have 
been met and provisions for sound fu-
ture maintenance by the operator or 
the landowner have been made with the 
regulatory authority. 

(d) Phase III reclamation. (1) The regu-
latory authority must release the re-
maining portion of the performance 
bond upon the completion of Phase III 
reclamation, which consists of success-
ful completion of all surface coal min-
ing and reclamation activities and ex-
piration of the revegetation responsi-
bility period under § 816.115 or § 817.115 
of this chapter. 

(2) The regulatory authority may not 
fully release any performance bond 
under provisions of this section until 
all applicable reclamation require-
ments of the regulatory program and 
the permit are fully met. Among other 
things, those requirements include res-
toration of the ecological function of 

perennial and intermittent streams 
under § 816.57(g) or § 817.57(g) of this 
chapter and completion of any fish and 
wildlife enhancement measures re-
quired in the permit in accordance 
with § 780.16 or § 784.16 of this chapter. 

§ 800.43 When and how must the regu-
latory authority provide notifica-
tion of its decision on a bond re-
lease application? 

(a) The regulatory authority will pro-
vide written notification of its decision 
on your bond release application to— 

(1) You; 
(2) The surety (if applicable); 
(3) All other persons with an interest 

in bond collateral who have requested 
notification under § 800.21(f) of this 
part; 

(4) Any person who filed objections in 
writing; and 

(5) Objectors who were a party to the 
hearing proceedings, if any. 

(b) The regulatory authority will pro-
vide notification under paragraph (a) of 
this section— 

(1) Within 60 days after you file the 
application, if there is no public hear-
ing under § 800.44 of this part, or 

(2) Within 30 days after a public hear-
ing has been held under § 800.44 of this 
part. 

(c) If the regulatory authority dis-
approves your application for release of 
the bond or portion thereof, the regu-
latory authority must notify you, the 
surety, and any person with an interest 
in collateral as provided in § 800.21(f) of 
this part, in writing, stating the rea-
sons for disapproval and recommending 
corrective actions necessary to secure 
the release and allowing an oppor-
tunity for a public hearing. 

(d) When any application for total or 
partial bond release is filed with the 
regulatory authority, the regulatory 
authority must notify the municipality 
in which the surface coal mining oper-
ation is located by certified mail at 
least 30 days prior to the release of all 
or a portion of the bond. 
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§ 800.44 Who may file an objection to a 
bond release application and how 
must the regulatory authority re-
spond to an objection? 

(a)(1) Any person with a valid legal 
interest that might be adversely af-
fected by release of the bond, or the re-
sponsible officer or head of any federal, 
state, tribal, or local governmental 
agency with jurisdiction by law or spe-
cial expertise with respect to any envi-
ronmental, social, or economic impact 
involved in the operation or which is 
authorized to develop and enforce envi-
ronmental standards with respect to 
those operations, has the right to file 
written objections to the proposed 
bond release with the regulatory au-
thority within 30 days after the last 
publication of the notice required by 
§ 800.40(b)(2) of this part. 

(2) If written objections are filed and 
a hearing is requested, the regulatory 
authority must inform all interested 
parties of the time and place of the 
hearing, and hold a public hearing 
within 30 days after receipt of the re-
quest for the hearing. The regulatory 
authority must advertise the date, 
time, and location of the public hear-
ing in a newspaper of general circula-
tion in the locality for two consecutive 
weeks. 

(3) The public hearing must be held 
in the locality of the surface coal min-
ing operation for which bond release is 
sought, at the location of the regu-
latory authority office, or at the state 
capital, at the option of the objector. 

(b)(1) For the purpose of the hearing 
under paragraph (a) of this section, the 
regulatory authority has the authority 
to administer oaths, subpoena wit-
nesses or written or printed material, 
compel the attendance of witnesses or 
the production of materials, and take 
evidence including, but not limited to, 
inspection of the land affected and 
other surface coal mining operations 
carried on by the applicant in the gen-
eral vicinity. 

(2) A verbatim record of each public 
hearing must be made, and a transcript 
must be made available on the motion 
of any party or by order of the regu-
latory authority. 

(c) Without prejudice to the right of 
an objector or the applicant for bond 
release, the regulatory authority may 

hold an informal conference as pro-
vided in section 513(b) of the Act, 30 
U.S.C. 1263(b), to resolve written objec-
tions. The regulatory authority must 
make a record of the informal con-
ference unless waived by all parties, 
which must be accessible to all parties. 
The regulatory authority also must 
furnish all parties to the informal con-
ference with a written finding based on 
the informal conference, and the rea-
sons for the finding. 

§ 800.50 When and how will a bond be 
forfeited? 

(a) If a permittee or operator refuses 
or is unable to conduct reclamation of 
an unabated violation, if the terms of 
the permit are not met, or if the per-
mittee or operator defaults on the con-
ditions under which the bond was ac-
cepted, the regulatory authority must 
take the following action to forfeit all 
or part of a bond or bonds for any per-
mit area or an increment of a permit 
area: 

(1)(i) Send written notification by 
certified mail, return receipt re-
quested, to the permittee and the sur-
ety on the bond, if any, informing them 
of the determination to forfeit all or 
part of the bond, including the reasons 
for the forfeiture and the amount to be 
forfeited. 

(ii) If the amount to be forfeited 
under paragraph (a)(1)(i) of this section 
is less than the total amount of bond 
posted, the amount forfeited must be 
no less than the estimated total cost of 
achieving the reclamation plan re-
quirements. For a discharge that re-
quires long-term treatment, the regu-
latory authority must calculate the es-
timated total cost of achieving the rec-
lamation plan requirements for that 
discharge in a manner consistent with 
§ 800.18(c) of this part. 

(2) Advise the permittee and surety, 
if applicable, of the conditions under 
which forfeiture may be avoided. Those 
conditions may include, but are not 
limited to— 

(i) Agreement by the permittee or an-
other party to perform reclamation op-
erations in accordance with a compli-
ance schedule that meets the condi-
tions of the permit, the reclamation 
plan, and the regulatory program and a 
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demonstration that the party has the 
ability to satisfy the conditions; or 

(ii) The regulatory authority may 
allow a surety to complete the rec-
lamation plan, or the portion of the 
reclamation plan applicable to the 
bonded phase or increment if the sur-
ety can demonstrate an ability to com-
plete the reclamation in accordance 
with the approved reclamation plan. 
Except where the reclamation work 
performed meets the criteria for par-
tial bond release under § 800.42 of this 
part, no surety liability may be re-
leased until successful completion of 
all reclamation under the terms of the 
permit, including applicable liability 
periods of § 800.13 of this part. 

(b) In the event forfeiture of the bond 
is required by this section, the regu-
latory authority shall— 

(1) Proceed to collect the forfeited 
amount as provided by applicable laws 
for the collection of defaulted bonds or 
other debts if actions to avoid for-
feiture have not been taken, or if 
rights of appeal, if any, have not been 
exercised within a time established by 
the regulatory authority, or if such ap-
peal, if taken, is unsuccessful. 

(2) Use funds collected from bond for-
feiture to complete the reclamation 
plan, or the portion thereof covered by 
the bond, on the permit area or incre-
ment to which the bond applies. 

(c) Upon default, the regulatory au-
thority may cause the forfeiture of any 
and all bonds deposited to complete 
reclamation for which the bonds were 
posted. Unless specifically limited, as 
provided in § 800.11(c) of this part, bond 
liability will extend to the entire per-
mit area under conditions of forfeiture. 

(d)(1) In the event the estimated 
amount forfeited is insufficient to pay 
for the full cost of reclamation, the 
permittee or operator is liable for re-
maining costs. The regulatory author-
ity may complete, or authorize comple-
tion of, reclamation of the bonded area 
and may recover from the permittee or 
operator all costs of reclamation in ex-
cess of the amount forfeited. 

(2) In the event the amount of per-
formance bond forfeited is more than 
the amount necessary to complete rec-
lamation, the regulatory authority 
must return the unused funds to the 
party from whom they were collected. 

§ 800.60 What liability insurance must 
I carry? 

(a) The regulatory authority must re-
quire the applicant to submit as part of 
its permit application a certificate 
issued by an insurance company au-
thorized to do business in the United 
States certifying that the applicant 
has a public liability insurance policy 
in force for the surface coal mining and 
reclamation operations for which the 
permit is sought. The policy must pro-
vide for personal-injury and property- 
damage protection in an amount ade-
quate to compensate any persons in-
jured or property damaged as a result 
of the surface coal mining and rec-
lamation operations, including the use 
of explosives, and who are entitled to 
compensation under the applicable pro-
visions of state law. Minimum insur-
ance coverage for bodily injury and 
property damage is $300,000 for each oc-
currence and $500,000 aggregate. 

(b) The policy must be maintained in 
full force during the life of the permit 
or any renewal thereof and the liability 
period necessary to complete all rec-
lamation operations under this chap-
ter. 

(c) The policy must include a rider 
requiring that the insurer notify the 
regulatory authority whenever sub-
stantive changes are made in the pol-
icy, including any termination or fail-
ure to renew. 

(d) The regulatory authority may ac-
cept from the applicant, in lieu of a 
certificate for a public liability insur-
ance policy, satisfactory evidence from 
the applicant that it satisfies applica-
ble state self-insurance requirements 
approved as part of the regulatory pro-
gram and the requirements of this sec-
tion. 

§ 800.70 What special bonding provi-
sions apply to anthracite operations 
in Pennsylvania? 

(a) All provisions of this subchapter 
apply to bonding and insuring anthra-
cite surface coal mining and reclama-
tion operations in Pennsylvania except 
that— 

(1) The regulatory authority must de-
termine specified bond limits in ac-
cordance with applicable provisions of 
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Pennsylvania statutes, rules and regu-
lations adopted thereunder, and imple-
menting policies of the Pennsylvania 
regulatory authority. 

(2) The period of liability for respon-
sibility under each bond must be estab-
lished for those operations in accord-
ance with applicable laws of the Com-
monwealth of Pennsylvania, rules and 
regulations adopted thereunder, and 
implementing policies of the Pennsyl-
vania regulatory authority. 

(b) Upon amendment of the Pennsyl-
vania permanent regulatory program 
with respect to specified bond limits 
and the period of revegetation respon-
sibility for anthracite surface coal 
mining and reclamation operations, 
any person engaging in or seeking to 
engage in those operations must com-
ply with additional regulations the 
Secretary may issue as are necessary 
to meet the purposes of the Act. 
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