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SUBCHAPTER K—PERMANENT PROGRAM PERFORMANCE 
STANDARDS 

PART 810—PERMANENT PROGRAM 
PERFORMANCE STANDARDS— 
GENERAL PROVISIONS 

Sec. 
810.1 Scope. 
810.2 Objective. 
810.3 Authority. 
810.4 Responsibility. 
810.11 Applicability. 

AUTHORITY: Secs. 102, 201, 501(b), 503, 504, 
505, 512, 515, 516 and 517, Pub. L. 95-87, 91 Stat. 
448, 449, 468, 470, 471, 473, 483, 486, 495, and 498 
(30 U.S.C. 1202, 1211, 1251, 1253, 1254, 1255, 1262, 
1265, 1266, and 1267). 

SOURCE: 44 FR 15393, Mar. 13, 1979, unless 
otherwise noted. 

§ 810.1 Scope. 
This subchapter sets forth the min-

imum performance standards and de-
sign requirements to be adopted and 
implemented under a regulatory pro-
gram for coal exploration and surface 
coal mining and reclamation oper-
ations. 

§ 810.2 Objective. 
The objective of this subchapter is to 

ensure that coal exploration and sur-
face coal mining and reclamation oper-
ations are conducted in manners which 
are compatible with the environ-
mental, social, and esthetic needs of 
the Nation. Accordingly, the perform-
ance standards and design require-
ments in this subchapter will provide 
for— 

(a) Protection of the health, safety, 
and general welfare of mine workers 
and the public; 

(b) Maximum use and conservation of 
the solid fuel resource being recovered 
so that reaffecting the land through fu-
ture surface coal mining operations 
can be minimized; 

(c) Prompt reclamation of all af-
fected areas to conditions that are ca-
pable of supporting the premining land 
uses or higher or better land uses; 

(d) Reclamation of land affected by 
surface coal mining operations as con-
temporaneously as practicable with 
mining operations; 

(e) Minimizing, to the extent possible 
using the best technology currently 
available, disturbances and adverse im-
pacts on fish, wildlife, and other re-
lated environmental values, and en-
hancement of such resources where 
practicable; 

(f) Revegetation which achieves a 
prompt vegetative cover and recovery 
of productivity levels compatible with 
approved land uses; 

(g) Minimum disturbance to the pre-
vailing hydrologic balance at the mine- 
site and in associated off-site areas, 
and to the quality and quantity of 
water in surface and ground water sys-
tems; 

(h) Protection of fragile and historic 
lands where surface coal mining oper-
ations could result in significant dam-
age to important historic, cultural, sci-
entific, or esthetic values and natural 
systems; 

(i) Confinement of surface coal min-
ing and reclamation operations includ-
ing, but not limited to, the location of 
spoil disposal areas to lands within the 
permit area; and 

(j) Striking a balance between pro-
tection of the environment and agricul-
tural productivity and the Nation’s 
need for coal as an essential source of 
energy. 

(k) Protection of endangered and 
threatened species and their critical 
habitats as determined by the Endan-
gered Species Act of 1973 (16 U.S.C. 1531 
et seq.). 

§ 810.3 Authority. 

The Secretary shall approve and pro-
mulgate minimum coal exploration 
and surface mining and reclamation 
operations performance standards and 
design requirements applicable under 
regulatory programs which are at least 
as stringent as subchapter K in accord-
ance with subchapter C of this chapter. 

§ 810.4 Responsibility. 

(a) The Director shall ensure that 
performance standards and design re-
quirements at least as stringent as the 
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standards of this subchapter are imple-
mented and enforced under every regu-
latory program. 

(b) The State regulatory authority 
shall ensure that performance stand-
ards and design requirements at least 
as stringent as the standards in this 
subchapter are implemented and en-
forced under every State program. 

(c) Each person conducting coal ex-
ploration or surface coal mining and 
reclamation operations is responsible 
for complying with performance stand-
ards and design requirements which are 
at least as stringent as the standards 
in this subchapter and the applicable 
regulatory program. 

§ 810.11 Applicability. 
Part 815 applies to all coal explo-

ration conducted under regulatory pro-
grams. part 816 applies to all surface 
mining activities conducted under reg-
ulatory programs. Part 817 applies to 
all underground mining activities con-
ducted under regulatory programs. 
Parts 818 through 828 apply to certain 
special categories of surface coal min-
ing and reclamation operations. Parts 
816 and 817 apply to each of those spe-
cial categories of operations, except to 
the extent that a provision of parts 818 
through 828 specifically exempts a par-
ticular category from a particular re-
quirement of part 816 or part 817. 

PART 815—PERMANENT PROGRAM 
PERFORMANCE STANDARDS— 
COAL EXPLORATION 

Sec. 
815.1 Scope and purpose. 
815.2 Permitting information. 
815.13 Required documents. 
815.15 Performance standards for coal explo-

ration. 

AUTHORITY: 30 U.S.C. 1201 et seq., as amend-
ed; and Pub. L. 100–34. 

SOURCE: 48 FR 40636, Sept. 8, 1983, unless 
otherwise noted. 

§ 815.1 Scope and purpose. 
This part sets forth performance 

standards required for coal exploration 
which substantially disturbs the nat-
ural land surface. At the discretion of 
the regulatory authority, coal explo-
ration operations may be further re-
quired to comply with the applicable 

standards of 30 CFR parts 816 through 
828. 

§ 815.2 Permitting information. 
Notwithstanding cross-references in 

other parts which may be otherwise 
construed, part 772 establishes the no-
tice and permit information require-
ments for coal exploration. 

[53 FR 52950, Dec. 29, 1988] 

§ 815.13 Required documents. 
Each person who conducts coal explo-

ration which substantially disturbs the 
natural land surface shall, while in the 
exploration area, have available a copy 
of the filed notice of intention to ex-
plore or a copy of the exploration per-
mit for review by the authorized rep-
resentative of the regulatory authority 
upon request. 

§ 815.15 Performance standards for 
coal exploration. 

(a) Habitats of unique or unusually 
high value for fish, wildlife, and other 
related environmental values and crit-
ical habitats of threatened or endan-
gered species identified pursuant to the 
Endangered Species Act of 1973 (16 
U.S.C. 1531 et seq.) shall not be dis-
turbed during coal exploration. 

(b) All roads or other transportation 
facilities used for coal exploration 
shall comply with the applicable provi-
sions of §§ 816.150 (b) through (f), 816.180, 
and 816.181 of this chapter. 

(c) If excavations, artificially flat 
areas, or embankments are created 
during exploration, these areas shall be 
returned to the approximate original 
contour promptly after such features 
are no longer needed for coal explo-
ration. 

(d) Topsoil shall be separately re-
moved, stored, and redistributed on 
areas disturbed by coal exploration ac-
tivities as necessary to assure success-
ful revegetation or as required by the 
regulatory authority. 

(e) All areas disturbed by coal explo-
ration activities shall be revegetated 
in a manner that encourages prompt 
revegetation and recovery of a diverse, 
effective, and permanent vegetative 
cover. Revegetation shall be accom-
plished in accordance with the fol-
lowing: 
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(1) All areas disturbed by coal explo-
ration activities shall be seeded or 
planted to the same seasonal variety 
native to the areas disturbed. If the 
land use of the exploration area is in-
tensive agriculture, planting of the 
crops normally grown will meet the re-
quirements of this paragraph. 

(2) The vegetative cover shall be ca-
pable of stabilizing the soil surface 
from erosion. 

(f) Diversions of overland flows and 
ephemeral, perennial, or intermittent 
streams shall be made in accordance 
with § 816.43 of this chapter. 

(g) Each exploration hole, borehole, 
well, or other exposed underground 
opening created during exploration 
shall be reclaimed in accordance with 
§§ 816.13 through 816.15 of this chapter. 

(h) All facilities and equipment shall 
be promptly removed from the explo-
ration area when they are no longer 
needed for exploration, except for those 
facilities and equipment that the regu-
latory authority determines may re-
main to— 

(1) Provide additional environmental 
data, 

(2) Reduce or control the onsite and 
offsite effects of the exploration activi-
ties, or 

(3) Facilitate future surface mining 
and reclamation operations by the per-
son conducting the exploration. 

(i) Coal exploration shall be con-
ducted in a manner which minimizes 
disturbance of the prevailing hydro-
logic balance in accordance with 
§§ 816.41 through 816.49 of this chapter. 
The regulatory authority may specify 
additional measures which shall be 
adopted by the person engaged in coal 
exploration. 

(j) Acid- or toxic-forming materials 
shall be handled and disposed of in ac-
cordance with §§ 816.41(b), 816.41(f), and 
816.102(e) of this chapter. The regu-
latory authority may specify addi-
tional measures which shall be adopted 
by the person engaged in coal explo-
ration. 

[48 FR 40636, Sept. 8, 1983, as amended at 53 
FR 45211, Nov. 8, 1988] 

PART 816—PERMANENT PROGRAM 
PERFORMANCE STANDARDS— 
SURFACE MINING ACTIVITIES 

Sec. 
816.1 What does this part do? 
816.2 What is the objective of this part? 
816.10 Information collection. 
816.11 What signs and markers must I post? 
816.13 What special requirements apply to 

drilled holes, wells, and exposed under-
ground openings? 

816.14–816.15 [Reserved] 
816.22 How must I handle topsoil, subsoil, 

and other plant growth media? 
816.34 How must I protect the hydrologic 

balance? 
816.35 How must I monitor groundwater? 
816.36 How must I monitor surface water? 
816.37 How must I monitor the biological 

condition of streams? 
816.38 How must I handle acid-forming and 

toxic-forming materials? 
816.39 What must I do with exploratory or 

monitoring wells when I no longer need 
them? 

816.40 What responsibility do I have to re-
place water supplies? 

816.41 Under what conditions may I dis-
charge water and other materials into an 
underground mine? 

816.42 What Clean Water Act requirements 
apply to discharges from my operation? 

816.43 How must I construct and maintain 
diversions? 

816.45 What sediment control measures 
must I implement? 

816.46 What requirements apply to siltation 
structures? 

816.47 What requirements apply to dis-
charge structures for impoundments? 

816.49 What requirements apply to impound-
ments? 

816.55 What must I do with sedimentation 
ponds, diversions, impoundments, and 
treatment facilities after I no longer 
need them? 

816.56 What additional performance stand-
ards apply to mining activities con-
ducted in or through an ephemeral 
stream? 

816.57 What additional performance stand-
ards apply to mining activities con-
ducted in or through a perennial or inter-
mittent stream or on the surface of land 
within 100 feet of a perennial or intermit-
tent stream? 

816.59 How must I maximize coal recovery? 
816.61 Use of explosives: General require-

ments. 
816.62 Use of explosives: Preblasting survey. 
816.64 Use of explosives: Blasting schedule. 
816.66 Use of explosives: Blasting signs, 

warnings, and access control. 
816.67 Use of explosives: Control of adverse 

effects. 
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816.68 Use of explosives: Records of blasting 
operations. 

816.71 How must I dispose of excess spoil? 
816.72–816.73 [Reserved] 
816.74 What special requirements apply to 

the disposal of excess spoil on a pre-
existing bench? 

816.79 What measures must I take to pro-
tect underground mines in the vicinity of 
my surface mine? 

816.81 How must I dispose of coal mine 
waste? 

816.83 What special requirements apply to 
coal mine waste refuse piles? 

816.84 What special requirements apply to 
coal mine waste impounding structures? 

816.87 What special requirements apply to 
burning and burned coal mine waste? 

816.89 How must I dispose of noncoal mine 
wastes? 

816.95 How must I protect surface areas 
from wind and water erosion? 

816.97 How must I protect and enhance fish, 
wildlife, and related environmental val-
ues? 

816.99 What measures must I take to pre-
vent and remediate landslides? 

816.100 What are the standards for con-
ducting reclamation contemporaneously 
with mining? 

816.101 [Reserved] 
816.102 How must I backfill the mined area 

and grade and configure the land surface? 
816.104 What special provisions for back-

filling, grading, and surface configura-
tion apply to sites with thin overburden? 

816.105 What special provisions for back-
filling, grading, and surface configura-
tion apply to sites with thick overbur-
den? 

816.106 What special provisions for back-
filling, grading, and surface configura-
tion apply to previously mined areas 
with a preexisting highwall? 

816.107 What special provisions for back-
filling, grading, and surface configura-
tion apply to operations on steep slopes? 

816.111 How must I revegetate areas dis-
turbed by mining activities? 

816.113–816.114 [Reserved] 
816.115 How long am I responsible for re-

vegetation after planting? 
816.116 What requirements apply to stand-

ards for determining revegetation suc-
cess? 

816.131 What actions must I take when I 
temporarily cease mining operations? 

816.132 What actions must I take when I 
permanently cease mining operations? 

816.133 What provisions concerning 
postmining land use apply to my oper-
ation? 

816.150 What are the general requirements 
for haul and access roads? 

816.151 What additional requirements apply 
to primary roads? 

816.180 To what extent must I protect util-
ity installations? 

816.181 What requirements apply to support 
facilities? 

816.200 [Reserved] 

AUTHORITY: 30 U.S.C. 1201 et seq. 

SOURCE: 81 FR 93392, Dec. 20, 2016, unless 
otherwise noted. 

§ 816.1 What does this part do? 

This part sets forth the minimum en-
vironmental protection performance 
standards for surface mining activities 
under the Act. 

§ 816.2 What is the objective of this 
part? 

This part is intended to ensure that 
all surface mining activities are con-
ducted in an environmentally sound 
manner in accordance with the Act. 

§ 816.10 Information collection. 

In accordance with 44 U.S.C. 3501 et 
seq., the Office of Management and 
Budget (OMB) has approved the infor-
mation collection requirements of this 
part and assigned it control number 
1029–0047. Collection of this informa-
tion is required under section 515 of 
SMCRA, which provides that permit-
tees conducting surface coal mining 
and reclamation operations must meet 
all applicable performance standards of 
the regulatory program approved under 
the Act. The regulatory authority uses 
the information collected to ensure 
that surface mining activities are con-
ducted in compliance with the require-
ments of the applicable regulatory pro-
gram. Persons intending to conduct 
such operations must respond to obtain 
a benefit. A federal agency may not 
conduct or sponsor, and you are not re-
quired to respond to, a collection of in-
formation unless it displays a cur-
rently valid OMB control number. Send 
comments regarding burden estimates 
or any other aspect of this collection of 
information, including suggestions for 
reducing the burden, to the Office of 
Surface Mining Reclamation and En-
forcement, Information Collection 
Clearance Officer, Room 203–SIB, 1951 
Constitution Avenue NW., Washington, 
DC 20240. 
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§ 816.11 What signs and markers must 
I post? 

(a) General specifications. Signs and 
markers required under this part 
must— 

(1) Be posted and maintained by the 
person who conducts the surface min-
ing activities; 

(2) Be of a uniform design throughout 
the operation; 

(3) Be easily seen and read; 
(4) Be made of durable material; and 
(5) Conform to local ordinances and 

codes. 
(b) Duration of maintenance. You must 

maintain signs and markers during the 
conduct of all activities to which they 
pertain. 

(c) Mine and permit identification signs. 
(1) You must display identification 
signs at each point of access to the per-
mit area from public roads. 

(2) The signs must show the name, 
business address, and telephone num-
ber of the person who conducts the sur-
face mining activities and the identi-
fication number of the current SMCRA 
permit authorizing surface mining ac-
tivities. 

(3) You must retain and maintain the 
signs until the release of all bonds for 
the permit area. 

(d) Perimeter markers. You must clear-
ly mark the perimeter of the permit 
area before beginning surface mining 
activities. 

(e) Stream buffer zone markers. You 
must clearly mark the boundaries of 
any buffer to be maintained between 
surface mining activities and a peren-
nial or intermittent stream in accord-
ance with §§ 780.28 and 816.57 of this 
chapter to avoid disturbance by surface 
mining activities. 

(f) Topsoil markers. You must clearly 
mark stockpiles of topsoil, subsoil, or 
other plant growth media segregated 
and stored as required in the permit in 
accordance with § 816.22 of this part. 

§ 816.13 What special requirements 
apply to drilled holes, wells, and ex-
posed underground openings? 

(a) Except as provided in paragraph 
(f) of this section, you must case, line, 
otherwise manage each exploration 
hole, drilled hole, borehole, shaft, well, 
or other exposed underground opening 

in a manner approved by the regu-
latory authority to— 

(1) Prevent acid or other toxic drain-
age from entering groundwater and 
surface water. 

(2) Minimize disturbance to the pre-
vailing hydrologic balance. 

(3) Ensure the safety of people, live-
stock, fish and wildlife, and machinery 
in the permit area and the adjacent 
area. 

(b) If the approved permit identifies 
an exploration hole, drilled hole, bore-
hole, well, or other exposed under-
ground opening for use to monitor 
groundwater or to return coal proc-
essing waste or water to underground 
workings, you must temporarily seal 
the hole or opening before use and pro-
tect it during use by installing barri-
cades, fences, or other protective de-
vices approved by the regulatory au-
thority. You must periodically inspect 
these devices and maintain them in 
good operating condition. 

(c) You may retain and transfer a 
drilled hole or groundwater monitoring 
well for use as a water well under the 
conditions established in § 816.39 of this 
part. 

(d) Except as provided in paragraph 
(c) of this section, you must perma-
nently close each exploration hole, 
drilled hole, borehole, well, or under-
ground opening that mining activities 
uncover or expose within the permit 
area, unless the regulatory authority— 

(1) Approves use of the hole, well, or 
opening for water monitoring purposes; 
or 

(2) Authorizes other management of 
the hole or well. 

(e)(1) Except as provided in paragraph 
(c) of this section, you must cap, seal, 
backfill, or otherwise properly manage 
each shaft, drift, adit, tunnel, explor-
atory hole, entryway or other opening 
to the surface from underground when 
no longer needed for monitoring or any 
other use that the regulatory authority 
approves after finding that the use will 
not adversely affect the environment 
or public health and safety. 

(2) Permanent closure measures 
taken under paragraph (e)(1) of this 
section must be— 

(i) Consistent with § 75.1771 of this 
title; 
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(ii) Designed to prevent access to the 
mine workings by people, livestock, 
fish and wildlife, and machinery; and 

(iii) Designed to keep acid or toxic 
mine drainage from entering ground-
water or surface water. 

(f) The requirements of this section 
do not apply to holes drilled and used 
for blasting for surface mining pur-
poses. 

§§ 816.14–816.15 [Reserved] 

§ 816.22 How must I handle topsoil, 
subsoil, and other plant growth 
media? 

(a) Removal and salvage. (1)(i) You, 
the permittee, must remove and sal-
vage all topsoil and other soil mate-
rials identified for salvage and use as 
postmining plant growth media in the 
soil handling plan approved in the per-
mit under § 780.12(e) of this chapter. 

(ii) The soil handling plan approved 
in the permit under § 780.12(e) of this 
chapter will specify which soil horizons 
and underlying strata, or portions 
thereof, you must separately remove 
and salvage. The plan also will specify 
whether some or all of those soil hori-
zons and soil substitute materials may 
or must be blended to achieve an im-
proved plant growth medium. 

(iii) Except as provided in the soil 
handling plan approved in the permit 
under § 780.12(e) of this chapter, you 
must complete removal and salvage of 
topsoil, subsoil, and organic matter in 
advance of any mining-related surface 
disturbance other than the minor dis-
turbances identified in paragraph (a)(2) 
of this section. 

(2) Unless otherwise specified by the 
regulatory authority, you need not re-
move and salvage topsoil and other soil 
materials for minor disturbances 
that— 

(i) Occur at the site of small struc-
tures, such as power poles, signs, moni-
toring wells, or fence lines; or 

(ii) Will not destroy the existing 
vegetation and will not cause erosion. 

(b) Handling and storage. (1) You must 
segregate and separately handle the 
materials removed under paragraph (a) 
of this section to the extent required in 
the soil handling plan approved in the 
permit pursuant to § 780.12(e). You 
must redistribute those materials 
promptly on regraded areas or stock-

pile them when prompt redistribution 
is impractical. 

(2) Stockpiled materials must— 
(i) Be selectively placed on a stable 

site within the permit area; 
(ii) Be protected from contaminants 

and unnecessary compaction that 
would interfere with revegetation; 

(iii) Be protected from wind and 
water erosion through prompt estab-
lishment and maintenance of an effec-
tive, quick-growing, non-invasive vege-
tative cover or through other measures 
approved by the regulatory authority; 
and 

(iv) Not be moved until required for 
redistribution unless approved by the 
regulatory authority. 

(3) When stockpiling of organic mat-
ter and soil materials removed under 
paragraphs (a) and (f) of this section 
would be detrimental to the quality or 
quantity of those materials, you may 
temporarily redistribute those soil ma-
terials on an approved site within the 
permit area to enhance the current use 
of that site until the materials are 
needed for later reclamation, provided 
that— 

(i) Temporary redistribution will not 
permanently diminish the capability of 
the topsoil of the host site; and 

(ii) The redistributed material will be 
preserved in a condition more suitable 
for redistribution than if it were stock-
piled. 

(c) Soil substitutes and supplements. 
When the soil handling plan approved 
in the permit in accordance with 
§ 780.12(e) of this chapter provides for 
the use of substitutes for or supple-
ments to the existing topsoil or sub-
soil, you must salvage, store, and redis-
tribute the overburden materials se-
lected and approved for that purpose in 
a manner consistent with paragraphs 
(a), (b), and (e) of this section. 

(d) Site preparation. If necessary to re-
duce potential slippage of the redistrib-
uted material or to promote root pene-
tration, you must rip, chisel-plow, 
deep-till, or otherwise mechanically 
treat backfilled and graded areas ei-
ther before or after redistribution of 
soil materials, whichever time is 
agronomically appropriate. 

(e) Redistribution. (1) You must redis-
tribute the materials removed, 
salvaged, and, if necessary, stored 
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under paragraphs (a) through (c) of this 
section in a manner that— 

(i) Complies with the soil handling 
plan developed under § 780.12(e) of this 
chapter and approved as part of the 
permit. 

(ii) Is consistent with the approved 
postmining land use, the final surface 
configuration, and surface water drain-
age systems. 

(iii) Minimizes compaction of the 
topsoil and soil materials in the root 
zone to the extent possible and allevi-
ates any excess compaction that may 
occur. You must limit your use of 
measures that result in increased com-
paction to those situations in which 
added compaction is necessary to en-
sure stability. 

(iv) Protects the materials from wind 
and water erosion before and after 
seeding and planting to the extent nec-
essary to ensure establishment of a 
successful vegetative cover and to 
avoid causing or contributing to a vio-
lation of applicable state or tribal 
water quality standards or effluent 
limitations, including, but not limited 
to, water quality standards established 
under the authority of section 303(c) of 
the Clean Water Act, 33 U.S.C. 1313(c), 
and effluent limitations established in 
any National Pollutant Discharge 
Elimination System permit issued for 
the operation under section 402 of the 
Clean Water Act, 33 U.S.C. 1342, or its 
state or tribal counterpart. 

(v) Achieves an approximately uni-
form, stable thickness across the re-
graded area. The thickness may vary 
when consistent with the approved 
postmining land use, the final surface 
configuration, surface water drainage 
systems, and the requirement in 
§ 816.133 of this part for restoration of 
all disturbed areas to conditions that 
are capable of supporting the uses they 
were capable of supporting before any 
mining or higher or better uses ap-
proved under § 780.24(b) of this chapter. 
The thickness also may vary when 
variations are necessary or desirable to 
achieve specific revegetation goals and 
ecological diversity, as set forth in the 
revegetation plan developed under 
§ 780.12(g) of this chapter and approved 
as part of the permit. 

(2) You must use a statistically valid 
sampling technique to document that 

soil materials have been redistributed 
in the locations and depths required by 
the soil handling plan developed under 
§ 780.12(e) of this chapter and approved 
as part of the permit. 

(3) The regulatory authority may 
choose not to require the redistribu-
tion of topsoil on the embankments of 
permanent impoundments or on the 
embankments of roads to be retained 
as part of the postmining land use if it 
determines that— 

(i) Placement of topsoil on those em-
bankments is inconsistent with the re-
quirement to use the best technology 
currently available to prevent sedi-
mentation, and 

(ii) The embankments will be other-
wise stabilized. 

(f) Organic matter. (1)(i) You must sal-
vage duff, other organic litter, and veg-
etative materials such as tree tops and 
branches, small logs, and root balls. 
When practicable and consistent with 
the approved postmining land use, you 
may salvage organic matter and top-
soil in a single operation that blends 
those materials. 

(ii) Paragraph (f)(1)(i) of this section 
does not apply to organic matter from 
areas identified under § 779.19(b) of this 
chapter as containing significant popu-
lations of invasive or noxious non-na-
tive species. You must bury organic 
matter from those areas in the backfill 
at a sufficient depth to prevent regen-
eration or proliferation of undesirable 
species. 

(2)(i) Except as otherwise provided in 
paragraphs (f)(2)(ii) and (iii) and (3) of 
this section, you must redistribute the 
organic matter salvaged under para-
graph (f)(1) of this section across the 
regraded surface or incorporate it into 
the soil to control erosion, promote 
growth of vegetation, serve as a source 
of native plant seeds and soil inocu-
lants to speed restoration of the soil’s 
ecological community, and increase 
the moisture retention capability of 
the soil. 

(ii) You may use vegetative debris to 
construct stream improvement or fish 
and wildlife habitat enhancement fea-
tures consistent with the approved 
postmining land use. 

(iii) You may adjust the timing and 
pattern of redistribution of large 
woody debris to accommodate the use 
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of mechanized tree-planting equipment 
on sites with a forestry postmining 
land use. 

(3)(i) The redistribution requirements 
of paragraph (f)(2)(i) of this section do 
not apply to those portions of the per-
mit area— 

(A) Upon which row crops will be 
planted as part of the postmining land 
use before final bond release under 
§§ 800.40 through 800.43 of this chapter; 

(B) That will be intensively managed 
for hay production as part of the 
postmining land use before final bond 
release under §§ 800.40 through 800.43 of 
this chapter; or 

(C) Upon which structures, roads, 
other impervious surfaces, or water im-
poundments have been or will be con-
structed as part of the postmining land 
use before final bond release under 
§§ 800.40 through 800.43 of this chapter. 

(ii) When the circumstances de-
scribed in paragraph (f)(3)(i) of this sec-
tion apply, you must make reasonable 
efforts to redistribute the salvaged or-
ganic matter on other portions of the 
permit area or use woody debris to con-
struct stream improvement or fish and 
wildlife habitat enhancement features 
consistent with the approved 
postmining land use. If you dem-
onstrate, and the regulatory authority 
finds, that it is not reasonably possible 
to use all available organic matter for 
these purposes, you may bury it in the 
backfill. 

(4)(i) You may not burn organic mat-
ter. 

(ii) You may bury organic matter in 
the backfill only as provided in para-
graphs (f)(1)(ii) and (3)(ii) of this sec-
tion. 

§ 816.34 How must I protect the hydro-
logic balance? 

(a) You, the permittee, must conduct 
all surface mining and reclamation ac-
tivities in a manner that will— 

(1) Minimize disturbance of the hy-
drologic balance within the permit and 
adjacent areas. 

(2) Prevent material damage to the 
hydrologic balance outside the permit 
area. 

(3) Protect streams in accordance 
with §§ 780.28 and 816.57 of this chapter. 

(4) Assure the protection or replace-
ment of water supplies to the extent 
required by § 816.40 of this part. 

(5) Protect existing water rights 
under state law. 

(6) Support approved postmining land 
uses in accordance with the terms and 
conditions of the approved permit and 
the performance standards of this part. 

(7) Comply with the hydrologic rec-
lamation plan as submitted under 
§ 780.22 of this chapter and approved in 
the permit. 

(8) Protect groundwater quality by 
using best management practices to 
handle earth materials and runoff in a 
manner that avoids the formation of 
acid or toxic mine drainage and by 
managing excavations and other dis-
turbances to prevent or control 
groundwater degradation. The regu-
latory authority will determine the 
meaning of the term ‘‘best manage-
ment practices’’ on a site-specific 
basis. At a minimum, the term in-
cludes equipment, devices, systems, 
methods, and techniques that the Di-
rector determines to be best manage-
ment practices. 

(9) Protect groundwater quantity by 
handling earth materials and runoff in 
a manner that will restore the approxi-
mate premining recharge capacity of 
the reclaimed area as a whole, exclud-
ing coal mine waste disposal areas and 
excess spoil fills, so as to allow the 
movement of water into the ground-
water system. 

(10) Protect surface-water quality by 
using best management practices, as 
described in paragraph (a)(8) of this 
section, to handle earth materials, 
groundwater discharges, and runoff in 
a manner that— 

(i) Prevents postmining discharges of 
acid or toxic mine drainage. 

(ii) Prevents additional contribution 
of suspended solids to streamflow or 
runoff outside the permit area to the 
extent possible, using the best tech-
nology currently available. 

(iii) Otherwise prevents water pollu-
tion. 

(11) Protect surface-water quality 
and flow rates by handling earth mate-
rials and runoff in accordance with the 
steps outlined in the hydrologic rec-
lamation plan and the surface-water 
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runoff control plan approved in the per-
mit in accordance with §§ 780.22 and 
780.29 of this chapter, respectively. 

(b)(1) To the maximum extent prac-
ticable, you must use mining and rec-
lamation practices that minimize 
water pollution, changes in flow, and 
adverse impacts on stream biota rather 
than relying upon water treatment to 
minimize those impacts. 

(2) You must install, use, and main-
tain any necessary water-treatment fa-
cilities or water-quality controls if 
drainage control, materials handling, 
stabilization and revegetation of dis-
turbed areas, diversion of runoff, 
mulching, and other reclamation and 
remedial practices are not adequate to 
meet the requirements of this section 
and § 816.42 of this part. 

(c) The regulatory authority may re-
quire that you take preventive, reme-
dial, or monitoring measures in addi-
tion to those set forth in this part to 
prevent material damage to the hydro-
logic balance outside the permit area. 

(d)(1) You must examine the runoff- 
control structures identified under 
§ 780.29 of this chapter within 72 hours 
of cessation of each occurrence of the 
following precipitation events: 

(i) In areas with an average annual 
precipitation of more than 26.0 inches, 
an event of a size equal to or greater 
than that of a storm with a 2-year re-
currence interval. You must use the 
appropriate regional Natural Resources 
Conservation Service synthetic storm 
distribution to determine peak flow for 
a storm with that recurrence interval. 

(ii) In areas with an average annual 
precipitation of 26.0 inches or less, a 
significant event of a size specified by 
the regulatory authority. 

(2)(i) You must prepare a report, 
which must be certified by a registered 
professional engineer, and submit the 
report to the regulatory authority 
within 30 days of cessation of the appli-
cable precipitation event under para-
graph (d)(1) of this section. The report 
must address the performance of the 
runoff-control structures, identify and 
describe any material damage to the 
hydrologic balance outside the permit 
area that occurred, and identify and 
describe the remedial measures taken 
in response to that damage. 

(ii) The report prepared under para-
graph (d)(2)(i) of this section may in-
clude all precipitation events that 
occur within 30 days of cessation of the 
applicable precipitation event under 
paragraph (d)(1) of this section. 

§ 816.35 How must I monitor ground-
water? 

(a)(1)(i) You, the permittee, must 
monitor groundwater in the manner 
specified in the groundwater moni-
toring plan approved in the permit in 
accordance with § 780.23(a) of this chap-
ter. 

(ii) You must adhere to the data col-
lection, analysis, and reporting re-
quirements of paragraphs (a) and (b) of 
§ 777.13 of this chapter when conducting 
monitoring under this section. 

(2) At a minimum, you must conduct 
monitoring through mining, reclama-
tion, and the revegetation responsi-
bility period under § 816.115 of this part 
for the monitored area. Monitoring 
must continue beyond that minimum 
for any additional time needed for 
monitoring results to demonstrate that 
the criteria of § 816.35(d)(1) and (2) of 
this section have been met, as deter-
mined by the regulatory authority. 

(b)(1) You must submit groundwater 
monitoring data to the regulatory au-
thority every 3 months, or more fre-
quently if prescribed by the regulatory 
authority. 

(2) Monitoring reports must include 
analytical results from each sample 
taken during the reporting period. 

(c) When the analysis of any sample 
indicates noncompliance with the 
terms and conditions of the permit, 
you must promptly notify the regu-
latory authority, take any applicable 
actions required under § 773.17(e) of this 
chapter, and implement any applicable 
remedial measures required by the hy-
drologic reclamation plan approved in 
the permit in accordance with § 780.22 
of this chapter. 

(d) You may use the permit revision 
procedures of § 774.13 of this chapter to 
request that the regulatory authority 
modify the groundwater monitoring re-
quirements, including the parameters 
covered and the sampling frequency. 
The regulatory authority may approve 
your request if you demonstrate, using 
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the monitoring data obtained under 
this section, that— 

(1) Future adverse changes in ground-
water quantity or quality are unlikely 
to occur. 

(2) The operation has— 
(i) Minimized disturbance to the hy-

drologic balance in the permit and ad-
jacent areas. 

(ii) Prevented material damage to 
the hydrologic balance outside the per-
mit area. 

(iii) Preserved or restored the bio-
logical condition of perennial and 
intermittent streams within the per-
mit and adjacent areas for which base-
line biological condition data was col-
lected under § 780.19(c)(6)(vi) of this 
chapter when groundwater from the 
permit area provides all or part of the 
base flow of those streams. 

(iv) Maintained or restored the avail-
ability and quality of groundwater to 
the extent necessary to support the ap-
proved postmining land uses within the 
permit area. 

(v) Protected or replaced the water 
rights of other users. 

(e) Whenever information available 
to the regulatory authority indicates 
that additional monitoring is nec-
essary to protect the hydrologic bal-
ance, to detect hydrologic changes, or 
to meet other requirements of the reg-
ulatory program, the regulatory au-
thority must issue an order under 
§ 774.10(b) of this chapter requiring that 
you revise your permit to include the 
necessary additional monitoring. 

(f) You must install, maintain, oper-
ate, and, when no longer needed, re-
move all equipment, structures, and 
other devices used in conjunction with 
monitoring groundwater, consistent 
with §§ 816.13 and 816.39 of this part. 

§ 816.36 How must I monitor surface 
water? 

(a)(1)(i) You, the permittee, must 
monitor surface water in the manner 
specified in the surface-water moni-
toring plan approved in the permit in 
accordance with § 780.23(b) of this chap-
ter. 

(ii) You must adhere to the data col-
lection, analysis, and reporting re-
quirements of paragraphs (a) and (b) of 
§ 777.13 of this chapter when conducting 
monitoring under this section. 

(2) Monitoring must continue 
through mining and during reclama-
tion until the regulatory authority re-
leases the entire bond amount for the 
monitored area under §§ 800.40 through 
800.43 of this chapter. 

(b)(1) You must submit surface-water 
monitoring data to the regulatory au-
thority every 3 months, or more fre-
quently when prescribed by the regu-
latory authority. 

(2) Monitoring reports must include 
analytical results from each sample 
taken during the reporting period. 

(3) The reporting requirements of 
paragraph (b) of this section do not ex-
empt you from meeting any National 
Pollutant Discharge Elimination Sys-
tem (NPDES) reporting requirements. 

(c) When the analysis of any sample 
indicates noncompliance with the 
terms and conditions of the permit, 
you must promptly notify the regu-
latory authority, take any applicable 
actions required under § 773.17(e) of this 
chapter, and implement any applicable 
remedial measures required by the hy-
drologic reclamation plan approved in 
the permit in accordance with § 780.22 
of this chapter. 

(d) You may use the permit revision 
procedures of § 774.13 of this chapter to 
request that the regulatory authority 
modify the surface-water monitoring 
requirements (except those required by 
the NPDES permitting authority), in-
cluding the parameters covered and the 
sampling frequency. The regulatory au-
thority may approve your request if 
you demonstrate, using the monitoring 
data obtained under this section, 
that— 

(1) Future adverse changes in sur-
face-water quantity or quality are un-
likely to occur. 

(2) The operation has— 
(i) Minimized disturbance to the hy-

drologic balance in the permit and ad-
jacent areas. 

(ii) Prevented material damage to 
the hydrologic balance outside the per-
mit area. 

(iii) Preserved or restored the bio-
logical condition of perennial and 
intermittent streams within the per-
mit and adjacent areas for which base-
line biological condition data was col-
lected under § 780.19(c)(6)(vi) of this 
chapter. 
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(iv) Maintained or restored the avail-
ability and quality of surface water to 
the extent necessary to support the ap-
proved postmining land uses within the 
permit area. 

(v) Not precluded attainment of any 
designated use of a surface water under 
section 303(c) of the Clean Water Act, 
33 U.S.C. 1313(c). 

(vi) Protected or replaced the water 
rights of other users. 

(e) Whenever information available 
to the regulatory authority indicates 
that additional monitoring is nec-
essary to protect the hydrologic bal-
ance, to detect hydrologic changes, or 
to meet other requirements of the reg-
ulatory program, the regulatory au-
thority must issue an order under 
§ 774.10(b) of this chapter requiring that 
you revise your permit to include the 
necessary additional monitoring. 

(f) You must install, maintain, oper-
ate, and, when no longer needed, re-
move all equipment, structures, and 
other devices used in conjunction with 
monitoring surface water. 

§ 816.37 How must I monitor the bio-
logical condition of streams? 

(a)(1)(i) You must monitor the bio-
logical condition of perennial and 
intermittent streams in the manner 
specified in the plan approved in the 
permit in accordance with § 780.23(c) of 
this chapter. 

(ii) You must adhere to the data col-
lection, analysis, and reporting re-
quirements of paragraphs (a) and (b) of 
§ 777.13 of this chapter and use a bio-
assessment protocol that complies with 
§ 780.19(c)(6)(vii) of this chapter when 
conducting monitoring under this sec-
tion. 

(2) Monitoring must continue 
through mining and during reclama-
tion until the regulatory authority re-
leases the entire bond amount for the 
monitored area under §§ 800.40 through 
800.43 of this chapter. 

(b) You must submit biological con-
dition monitoring data to the regu-
latory authority on an annual basis, or 
more frequently if prescribed by the 
regulatory authority. 

(c) Whenever information available 
to the regulatory authority indicates 
that additional monitoring is nec-
essary to meet the requirements of the 

regulatory program, the regulatory au-
thority must issue an order under 
§ 774.10(b) of this chapter requiring that 
you revise your permit to include the 
necessary additional monitoring. 

§ 816.38 How must I handle acid-form-
ing and toxic-forming materials? 

(a) You, the permittee, must use the 
best technology currently available to 
handle acid-forming and toxic-forming 
materials in a manner that will avoid 
the creation of acid or toxic mine 
drainage into surface water and 
groundwater. At a minimum, you must 
comply with the plan approved in the 
permit in accordance with § 780.12(n) of 
this chapter and adhere to disposal, 
treatment, and storage practices that 
are consistent with other material han-
dling and disposal provisions of this 
chapter. 

(b) You may temporarily store acid- 
forming and toxic-forming materials 
only if the regulatory authority spe-
cifically approves temporary storage as 
necessary and finds in writing in the 
permit that the proposed storage meth-
od will protect surface water and 
groundwater by preventing erosion, the 
formation of polluted runoff, and the 
infiltration of polluted water into 
aquifers. The regulatory authority 
must specify a maximum time for tem-
porary storage, which may not exceed 
the period until permanent disposal 
first becomes feasible. In addition, 
storage must not result in any risk of 
water pollution, adverse impacts to the 
biology of perennial or intermittent 
streams, or other environmental dam-
age. 

§ 816.39 What must I do with explor-
atory or monitoring wells when I no 
longer need them? 

(a) Except as provided in paragraph 
(b) of this section, you, the permittee, 
must permanently seal exploratory or 
monitoring wells in a safe and environ-
mentally sound manner in accordance 
with § 816.13 of this part before the reg-
ulatory authority may approve full re-
lease of the bond posted for the land on 
which the wells are located under 
§§ 800.40 through 800.43 of this chapter. 

(b) With the prior approval of the 
regulatory authority, you may transfer 
wells to another party for further use. 
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The conditions of the transfer must 
comply with state and local laws. You 
will remain responsible for the proper 
management of the wells until full re-
lease of the bond posted for the land on 
which the wells are located under 
§§ 800.40 through 800.43 of this chapter. 

§ 816.40 What responsibility do I have 
to replace water supplies? 

(a) Replacement of adversely-impacted 
water supplies. (1) You, the permittee, 
must replace the water supply of an 
owner of an interest in real property 
who obtains all or part of his or her 
supply of water for domestic, agricul-
tural, industrial, or other legitimate 
use from an underground or surface 
source when the water supply has been 
adversely impacted by contamination, 
diminution, or interruption as a result 
of your surface mining activities. 

(2) The replacement supply must be 
equivalent to the quantity and quality 
of the premining supply. 

(3) Replacement includes provision of 
an equivalent water supply delivery 
system and payment of operation and 
maintenance expenses in excess of cus-
tomary and reasonable delivery costs 
for the premining water supply. If you 
and the water supply owner agree, your 
obligation to pay operation and main-
tenance costs may be satisfied by a 
one-time payment in an amount that 
covers the present worth of the in-
creased annual operation and mainte-
nance costs for a period upon which 
you and the water supply owner agree. 

(4) If the affected water supply was 
not needed for the land use in existence 
at the time of loss, contamination, or 
diminution, and if the supply is not 
needed to achieve the postmining land 
use, you may satisfy the replacement 
requirements by demonstrating that a 
suitable alternative water source is 
available and could feasibly be devel-
oped, provided you obtain written con-
currence from the owner of the affected 
water supply. 

(b) Measures to address anticipated ad-
verse impacts to protected water supplies. 
For anticipated loss of or damage to a 
protected water supply, you must ad-
here to the requirements set forth in 
the permit in accordance with 
§ 780.22(b) of this chapter. 

(c) Measures to address unanticipated 
adverse impacts to protected water sup-
plies. For unanticipated loss of or dam-
age to a protected water supply, you 
must— 

(1) Provide an emergency temporary 
water supply within 24 hours of notifi-
cation of the loss. The temporary sup-
ply must be adequate in quantity and 
quality to meet normal household 
needs. 

(2) Develop and submit a plan for a 
permanent replacement supply to the 
regulatory authority within 30 days of 
receiving notice that an unanticipated 
loss of or damage to a protected water 
supply has occurred. 

(3) Provide a permanent replacement 
water supply within 2 years of the date 
of receiving notice of an unanticipated 
loss of or damage to a protected water 
supply. The regulatory authority may 
grant an extension if you have made a 
good-faith effort to meet this deadline, 
but have been unable to do so for rea-
sons beyond your control. 

(d) Basis for determination of adverse 
impact. The regulatory authority must 
use the baseline hydrologic and geo-
logic information required under 
§ 780.19 of this chapter and all other 
available information to determine 
whether and to what extent the mining 
operation adversely impacted the dam-
aged water supply. 

§ 816.41 Under what conditions may I 
discharge water and other mate-
rials into an underground mine? 

(a) You may not discharge any water 
or other materials from a surface coal 
mining and reclamation operation into 
an underground mine unless the regu-
latory authority specifically approves 
the discharge in writing, based upon a 
demonstration that— 

(1) The discharge will be made in a 
manner that— 

(i) Minimizes disturbances to the hy-
drologic balance within the permit 
area; 

(ii) Prevents material damage to the 
hydrologic balance outside the permit 
area, including the hydrologic balance 
of the area in which the underground 
mine receiving the discharge is lo-
cated; 
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(iii) Does not adversely impact the 
biology of perennial or intermittent 
streams; and 

(iv) Otherwise eliminates public haz-
ards resulting from surface mining ac-
tivities. 

(2) The discharge will not cause or 
contribute to a violation of applicable 
state or tribal water quality standards 
or effluent limitations, including, but 
not limited to, water quality standards 
established under the authority of sec-
tion 303(c) of the Clean Water Act, 33 
U.S.C. 1313(c), and effluent limitations 
established in any National Pollutant 
Discharge Elimination System permit 
issued for the operation under section 
402 of the Clean Water Act, 33 U.S.C. 
1342, or its state or tribal counterpart. 

(3)(i) The discharge will be at a 
known rate and of a quality that will 
meet the effluent limitations for pH 
and total suspended solids in 40 CFR 
part 434. 

(ii) The regulatory authority may ap-
prove discharges of water that exceed 
the effluent limitations for pH and 
total suspended solids in 40 CFR part 
434 if the available evidence indicates 
that there is no direct hydrologic con-
nection between the underground mine 
and other waters and that those 
exceedances will not be inconsistent 
with paragraph (a)(1) of this section. 

(4) The discharge will not cause or 
contribute to a violation of applicable 
state or tribal water quality standards 
for groundwater. 

(5) The Mine Safety and Health Ad-
ministration has approved the dis-
charge. 

(6) You have obtained written per-
mission from the owner of the mine 
into which the discharge is to be made 
and you have provided a copy of that 
authorization to the regulatory au-
thority. 

(b) Discharges are limited to the fol-
lowing materials: 

(1) Water. 
(2) Coal processing waste. 
(3) Fly ash from a coal-fired facility. 
(4) Sludge from an acid-mine-drain-

age treatment facility. 
(5) Flue-gas desulfurization sludge. 
(6) Inert materials used for stabi-

lizing underground mines. 
(7) Underground mine development 

waste. 

§ 816.42 What Clean Water Act require-
ments apply to discharges from my 
operation? 

(a) Nothing in this section, nor any 
action taken pursuant to this section, 
supersedes or modifies— 

(1) The authority or jurisdiction of 
federal, state, or tribal agencies re-
sponsible for administration, imple-
mentation, and enforcement of the 
Clean Water Act, 33 U.S.C. 1251 et seq.; 
or 

(2) The decisions that those agencies 
make under the authority of the Clean 
Water Act, 33 U.S.C. 1251 et seq., includ-
ing decisions on whether a particular 
set of facts constitutes a violation of 
the Clean Water Act. 

(b) Discharges of water from surface 
mining activities and from areas dis-
turbed by surface mining activities 
must— 

(1) Be made in compliance with all 
applicable water quality laws and regu-
lations, including the effluent limita-
tions established in the National Pol-
lutant Discharge Elimination System 
permit for the operation under section 
402 of the Clean Water Act, 33 U.S.C. 
1342, or its state or tribal counterpart. 
The regulatory authority must notify 
the appropriate Clean Water Act au-
thority whenever it takes action to en-
force a permit condition required by 
§ 773.17(i) of this chapter with respect 
to an effluent limitation in a National 
Pollutant Discharge Elimination Sys-
tem permit. The regulatory authority 
must initiate coordination with the 
Clean Water Act authority before tak-
ing enforcement action if coordination 
is needed to determine whether a viola-
tion of the National Pollutant Dis-
charge Elimination System permit ex-
ists. 

(2) Not cause or contribute to a viola-
tion of applicable water quality stand-
ards established under the authority of 
section 303(c) of the Clean Water Act, 
33 U.S.C. 1313(c), or other applicable 
state or tribal water quality standards. 

(c) Discharges of overburden, coal 
mine waste, and other materials into 
waters subject to the jurisdiction of 
the Clean Water Act, 33 U.S.C. 1251 et 
seq., must be made in compliance with 
section 404 of the Clean Water Act, 33 
U.S.C. 1344, and its implementing regu-
lations. 
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(d) The regulatory authority will co-
ordinate an investigation with the ap-
propriate Clean Water Act authority 
whenever information available to the 
regulatory authority indicates that 
mining activities may be causing or 
contributing to a violation of the water 
quality standards to which paragraph 
(b)(2) of this section refers, or to a vio-
lation of section 404 of the Clean Water 
Act, 33 U.S.C. 1344, and its imple-
menting regulations. If, after coordina-
tion with the appropriate Clean Water 
Act authority, it is determined that 
mining activities are causing or con-
tributing to a Clean Water Act viola-
tion, the regulatory authority must, in 
addition to any action taken by the ap-
propriate Clean Water Act authority, 
independently take enforcement or 
other appropriate action to correct the 
cause of the violation. 

(e) You must construct water treat-
ment facilities for discharges from the 
operation as soon as the need for those 
facilities becomes evident. 

(f)(1) You must remove precipitates 
and otherwise maintain all water 
treatment facilities requiring the use 
of settling ponds or lagoons as nec-
essary to maintain the functionality of 
those facilities. 

(2) You must dispose of all precip-
itates removed from facilities under 
paragraph (f)(1) of this section either in 
an approved solid waste landfill or 
within the permit area in accordance 
with a plan approved by the regulatory 
authority. 

(g) You must operate and maintain 
water treatment facilities until the 
regulatory authority authorizes re-
moval based upon monitoring data 
demonstrating that influent to the fa-
cilities meets all applicable effluent 
limitations without treatment and 
that discharges would not cause or con-
tribute to a violation of applicable 
water quality standards established 
under the authority of section 303(c) of 
the Clean Water Act, 33 U.S.C. 1313(c), 
or other applicable state or tribal 
water quality standards if left un-
treated. 

§ 816.43 How must I construct and 
maintain diversions? 

(a) Classification. The term diversion 
applies to the following categories of 

channels that convey surface water 
flow: 

(1) Diversion Ditches. Diversion 
ditches are channels constructed to 
convey surface water runoff or other 
flows from areas not disturbed by min-
ing activities away from or around dis-
turbed areas. Diversion ditches may be 
temporary or permanent. 

(i) You must remove a temporary di-
version ditch as soon as it is no longer 
needed. You must restore the land dis-
turbed by the removal process in ac-
cordance with the approved permit and 
§ 816.55 of this part. Before removing a 
temporary diversion ditch, you must 
modify or remove downstream water 
treatment facilities previously pro-
tected by the ditch to prevent overtop-
ping or failure of the facilities. You 
must continue to maintain water 
treatment facilities until they are no 
longer needed. 

(ii) You may retain a diversion ditch 
as a permanent structure if you dem-
onstrate and the regulatory authority 
finds that retention of that diversion 
ditch would— 

(A) Be environmentally beneficial; 
(B) Meet the requirements of the rec-

lamation plan approved under § 780.12 of 
this chapter; and 

(C) Be consistent with the surface 
drainage pattern restoration require-
ments of §§ 816.56 and 816.57 of this part. 

(iii) When approved in the permit, 
you may divert the following flows 
away from the disturbed area by means 
of temporary or permanent diversion 
ditches without treatment: 

(A) Any surface runoff or other flows 
from mined areas abandoned before 
May 3, 1978. 

(B) Any surface runoff or other flows 
from undisturbed areas. 

(C) Any surface runoff or other flows 
from reclaimed areas for which the cri-
teria of § 816.46 of this part for siltation 
structure removal have been met. 

(2) Stream diversions. Stream diver-
sions are temporary or permanent relo-
cations of perennial or intermittent 
streams. Diversions of perennial and 
intermittent streams must comply 
with the applicable requirements of 
this section, § 780.28 of this chapter, and 
§ 816.57 of this part. 

(i) You must remove temporary stream 
diversions after the original stream 
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channel is reconstructed after mining. 
As set forth in § 780.28(f) of this chap-
ter, different requirements apply to 
temporary stream diversions depending 
on whether they will be in existence for 
less or more than 3 years. 

(ii) Permanent stream diversions re-
main in their locations following min-
ing and reclamation. 

(3) Conveyances and channels within 
the disturbed area. All other convey-
ances and channels that are con-
structed within the disturbed area to 
transport surface water are also diver-
sions. During mining, these channels or 
conveyances must deliver all captured 
surface water flow to siltation struc-
tures. 

(i) You must remove temporary con-
veyances or channels when they are no 
longer needed for their intended pur-
pose. 

(ii) When approved in the permit, you 
may retain conveyances or channels 
that support or enhance the approved 
postmining land use. 

(b) Design criteria. When the permit 
requires the use of siltation structures 
for sediment control, you must con-
struct diversions designed to the stand-
ards of this section to convey runoff 
from the disturbed area to the siltation 
structures unless the topography will 
naturally direct all surface runoff or 
other flows to a siltation structure. 

(1) You must design all diversions 
to— 

(i) Ensure the safety of the public. 
(ii) Minimize adverse impacts to the 

hydrologic balance, including the biol-
ogy of perennial and intermittent 
streams, within the permit and adja-
cent areas. 

(iii) Prevent material damage to the 
hydrologic balance outside the permit 
area. 

(2) You must design, locate, con-
struct, maintain, and use each diver-
sion and its appurtenant structures 
to— 

(i) Be stable. 
(ii) Provide and maintain the capac-

ity to safely pass the peak flow of sur-
face runoff from a 2-year, 6-hour pre-
cipitation event for a temporary diver-
sion and a 10-year, 6-hour precipitation 
event for a permanent diversion. Flow 
capacity for stream diversions includes 
both the in-channel capacity and the 

flood-prone area overbank capacity. 
Flow capacity for diversion ditches and 
conveyances or channels includes only 
in-channel capacity, with adequate 
freeboard to prevent out-of-channel 
flow. You must use the appropriate re-
gional Natural Resources Conservation 
Service synthetic storm distribution to 
determine peak flows. 

(iii) Prevent, to the extent possible 
using the best technology currently 
available, additional contributions of 
suspended solids to streamflow or run-
off outside the permit area. 

(iv) Comply with all applicable fed-
eral, state, tribal, and local laws and 
regulations. 

(c) Application to § 816.41. You may 
not divert surface runoff or other flows 
into underground mines without ap-
proval of the regulatory authority 
under § 816.41 of this part. 

(d) Additional requirements. The regu-
latory authority may specify addi-
tional design criteria for diversions to 
meet the requirements of this section. 

§ 816.45 What sediment control meas-
ures must I implement? 

(a) You must design, construct, and 
maintain appropriate sediment control 
measures, using the best technology 
currently available to— 

(1) Prevent, to the extent possible, 
additional contributions of sediment to 
streamflow or to runoff outside the 
permit area. 

(2) Meet the applicable effluent limi-
tations referenced in § 816.42(a) of this 
part. 

(3) Minimize erosion to the extent 
possible. 

(b) Sediment control measures in-
clude practices carried out within the 
disturbed area. Sediment control meas-
ures consist of the use of proper mining 
and reclamation methods and sediment 
control practices, singly or in combina-
tion. Sediment control methods in-
clude but are not limited to— 

(1) Disturbing the smallest prac-
ticable area at any one time during the 
mining operation through progressive 
backfilling, grading, and prompt re-
vegetation. 

(2) Shaping and stabilizing the 
backfilled material to promote a reduc-
tion in the rate and volume of runoff. 
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(3) Retaining sediment within dis-
turbed areas. 

(4) Diverting surface runoff from un-
disturbed areas away from disturbed 
areas. 

(5) Using protected channels or pipes 
to convey surface runoff from undis-
turbed areas through disturbed areas 
so as not to cause additional erosion. 

(6) Using straw dikes, riprap, check 
dams, mulches, vegetative sediment 
filters, dugout ponds, and other meas-
ures that reduce overland flow veloc-
ity, reduce runoff volume, or trap sedi-
ment. 

(7) Treating surface runoff collected 
in sedimentation ponds with 
flocculants or other chemicals. 

§ 816.46 What requirements apply to 
siltation structures? 

(a) Scope. For the purpose of this sec-
tion only, the phrase ‘‘disturb the land 
surface’’ does not include those areas— 

(1) In which the only surface mining 
activities consist of diversions, silta-
tion structures, or roads that are de-
signed, constructed, and maintained in 
accordance with this part; and 

(2) For which you do not plan to oth-
erwise disturb the land surface 
upgradient of the diversion, siltation 
structure, or road. 

(b) General requirements. (1) When sil-
tation structures will be used to 
achieve the requirements of § 816.45 of 
this part, you must construct those 
structures before beginning any surface 
mining activities that will disturb the 
land surface. 

(2) Upon completion of construction 
of a siltation structure, a qualified reg-
istered professional engineer, or, in any 
state that authorizes land surveyors to 
prepare and certify plans in accordance 
with § 780.25(a) of this chapter, a quali-
fied registered professional land sur-
veyor, must certify that the structure 
has been constructed as designed and 
as approved in the reclamation plan in 
the permit. 

(3) Any siltation structure that im-
pounds water must be designed, con-
structed and maintained in accordance 
with § 816.49 of this chapter. 

(4) You must maintain siltation 
structures until removal is authorized 
by the regulatory authority and the 

disturbed area has been stabilized and 
revegetated. 

(5)(i) When a siltation structure is re-
moved, you must regrade the land upon 
which the structure was located and re-
vegetate the land in accordance with 
the reclamation plan and §§ 816.111 and 
816.116 of this chapter. 

(ii) Paragraph (b)(5)(i) of this section 
does not apply to sedimentation ponds 
approved by the regulatory authority 
for retention as permanent impound-
ments under § 816.49(b) of this part if 
the maintenance requirements of 
§ 800.42(c)(5) of this chapter are met. 

(c) Sedimentation ponds. (1) When 
used, sedimentation ponds must— 

(i) Be located as near as possible to 
the disturbed area and outside peren-
nial or intermittent stream channels 
unless approved by the regulatory au-
thority in the permit in accordance 
with §§ 780.28 and 816.57(c) of this chap-
ter. 

(ii) Be designed, constructed, and 
maintained to— 

(A) Provide adequate sediment stor-
age volume. 

(B) Provide adequate detention time 
to allow the effluent from the ponds to 
meet applicable effluent limitations. 

(C) Contain or treat the 10-year, 24- 
hour precipitation event (‘‘design 
event’’) unless a lesser design event is 
approved by the regulatory authority 
based on terrain, climate, other site- 
specific conditions, and a demonstra-
tion that the effluent limitations ref-
erenced in § 816.42 of this part will be 
met. 

(D) Provide a nonclogging dewatering 
device adequate to maintain the deten-
tion time required under paragraph 
(c)(1)(ii)(B) of this section. 

(E) Minimize short circuiting to the 
extent possible. 

(F) Provide periodic sediment re-
moval sufficient to maintain adequate 
volume for the design event. 

(G) Ensure against excessive settle-
ment. 

(H) Be free of sod, large roots, frozen 
soil, and acid-forming or toxic-forming 
materials. 

(I) Be compacted properly. 
(2) Spillways. A sedimentation pond 

must include either a combination of 
principal and emergency spillways or a 
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single spillway configured as specified 
in § 816.49(a)(9) of this part. 

(d) Other treatment facilities. (1) You 
must design other treatment facilities 
to treat the 10-year, 24-hour precipita-
tion event unless the regulatory au-
thority approves a lesser design event 
based upon terrain, climate, other site- 
specific conditions, and a demonstra-
tion that the effluent limitations ref-
erenced in § 816.42 of this part will be 
met. 

(2) You must design other treatment 
facilities in accordance with the appli-
cable requirements of paragraph (c) of 
this section. 

(e) Exemptions. The regulatory au-
thority may grant an exemption from 
the requirements of this section if— 

(1) The disturbed drainage area with-
in the total disturbed area is small; 
and 

(2) You demonstrate that neither sil-
tation structures nor alternate sedi-
ment control measures are necessary 
for drainage from the disturbed drain-
age area to comply with § 816.42 of this 
part. 

§ 816.47 What requirements apply to 
discharge structures for impound-
ments? 

You must control discharges from 
sedimentation ponds, permanent and 
temporary impoundments, coal mine 
waste impounding structures, and di-
versions by energy dissipators, riprap 
channels, and other devices when nec-
essary to reduce erosion, to control 
meander migration, to prevent deep-
ening or enlargement of stream chan-
nels, or to minimize disturbance of the 
hydrologic balance. You must design 
discharge structures according to 
standard engineering design proce-
dures. 

§ 816.49 What requirements apply to 
impoundments? 

(a) Requirements that apply to both per-
manent and temporary impoundments— 
(1) MSHA requirements. An impound-
ment meeting the criteria of § 77.216(a) 
of this title must comply with the re-
quirements of § 77.216 of this title and 
this section. 

(2) Stability. (i) An impoundment that 
meets the criteria of § 77.216(a) of this 
title or that includes a dam with a sig-
nificant or high hazard potential clas-
sification under § 780.25(a) of this chap-
ter must have a minimum static safety 
factor of 1.5 for a normal pool with 
steady state seepage saturation condi-
tions and a seismic safety factor of at 
least 1.2. 

(ii) Impoundments not included in 
paragraph (a)(2)(i) of this section, ex-
cept for a coal mine waste impounding 
structure, must have a minimum static 
safety factor of 1.3 for a normal pool 
with steady state seepage saturation 
conditions or meet the requirements of 
§ 780.25(e)(2) of this chapter. 

(3) Freeboard. (i) Impoundments must 
have adequate freeboard to resist over-
topping by waves that occur in con-
junction with the typical increase in 
water elevation at the downwind edge 
of any body of water, waves resulting 
from sudden influxes of surface runoff 
from precipitation events, or waves re-
sulting from any combination of these 
events or other events. 

(ii) An impoundment that includes a 
dam with a significant or high hazard 
potential classification under § 780.25(a) 
of this chapter must comply with the 
freeboard hydrograph criteria in the 
following table: 

MINIMUM AUXILIARY SPILLWAY HYDROLOGIC CRITERIA 

Hazard potential classification of embankment 
Design precipitation event for— 

Auxiliary spillway hydrograph Freeboard hydrograph 

Significant .............................................................. P100
1 + 0.12(PMP 2

¥P100) P100 + 0.40(PMP¥P100). 
High ....................................................................... P100 + 0.26(PMP¥P100) PMP. 

1 P100 = Precipitation event for 100-year return interval. 
2 PMP = Probable Maximum Precipitation event. 

(4) Foundation. (i) Foundations and 
abutments for an impounding structure 
must be stable during all phases of con-

struction and operation and must be 
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designed based on adequate and accu-
rate information on the foundation and 
abutment conditions. 

(ii) You must conduct foundation and 
abutment investigations, as well as 
any necessary laboratory testing of 
foundation material, to determine the 
design requirements for foundation sta-
bility and control of underseepage for 
an impoundment that includes a dam 
with a significant or high hazard po-
tential classification under § 780.25(a) of 
this chapter. 

(iii) You must remove all vegetative 
and organic materials from the founda-
tion area and excavate and prepare the 
foundation area to resist failure. You 
must install cutoff trenches if nec-
essary to ensure stability. 

(5) Protection of impoundment slopes. 
You must take measures to protect im-
poundment slopes from surface erosion 
and the adverse impacts of a sudden 
drawdown. 

(6) Protection of embankment faces. 
Faces of embankments and sur-
rounding areas shall be vegetated, ex-
cept that faces where water is im-
pounded may be riprapped or otherwise 
stabilized in accordance with accepted 
design practices. 

(7) Spillways. An impoundment must 
include either a combination of prin-
cipal and emergency spillways or a sin-
gle spillway configured as specified in 
paragraph (a)(7)(i) of this section, de-
signed and constructed to safely pass 
the applicable design precipitation 
event specified in paragraph (a)(7)(ii) of 
this section, except as set forth in 
paragraph (c)(2) of this section. 

(i) The regulatory authority may ap-
prove a single open-channel spillway 
that is: 

(A) Of nonerodible construction and 
designed to carry sustained flows; or 

(B) Earth- or grass-lined and designed 
to carry short-term, infrequent flows 
at non-erosive velocities where sus-
tained flows are not expected. 

(ii) Except as specified in paragraph 
(c)(2) of this section, the required de-
sign precipitation event for an im-
poundment meeting the spillway re-
quirements of paragraph (a)(7) of this 
section is: 

(A) For an impoundment that in-
cludes a dam with a significant or high 
hazard potential classification under 

§ 780.25(a) of this chapter, the design 
precipitation event specified in the 
auxiliary spillway hydrograph column 
in the table in paragraph (a)(3)(ii) of 
this section, or any greater event spec-
ified by the regulatory authority. 

(B) For an impoundment meeting the 
criteria of § 77.216(a) of this title, the 
100-year, 6-hour event, or any greater 
event specified by the regulatory au-
thority. 

(C) For an impoundment not included 
in paragraphs (a)(7)(ii)(A) and (B) of 
this section, the 25-year, 6-hour event, 
or any greater event specified by the 
regulatory authority. 

(8) Highwalls. The vertical portion of 
any highwall remnant within the im-
poundment must be located far enough 
below the low-water line along the full 
extent of the highwall to provide ade-
quate safety and access for the pro-
posed water users. 

(9) Inspections. Except as provided in 
paragraph (a)(9)(iv) of this section, a 
qualified registered professional engi-
neer or other qualified professional 
specialist under the direction of a pro-
fessional engineer must inspect each 
impoundment as provided in paragraph 
(a)(9)(i) of this section. The profes-
sional engineer or specialist must be 
experienced in the construction of im-
poundments. 

(i) Inspections must be made regu-
larly during construction, upon com-
pletion of construction, and at least 
yearly until removal of the structure 
or release of the performance bond. 

(ii) After each inspection required by 
paragraph (a)(9)(i) of this section, the 
qualified registered professional engi-
neer, or qualified registered profes-
sional land surveyor as specified in 
paragraph (a)(9)(iv) of this section, 
must promptly provide to the regu-
latory authority a certified report that 
the impoundment has been constructed 
and/or maintained as designed and in 
accordance with the approved plan and 
this chapter. The report must include a 
discussion of any appearance of insta-
bility, any structural weakness or 
other hazardous condition, the depth 
and elevation of any impounded wa-
ters, the existing storage capacity, any 
existing or required monitoring proce-
dures and instrumentation, and any 

VerDate Sep<11>2014 16:28 Jul 31, 2017 Jkt 241127 PO 00000 Frm 00384 Fmt 8010 Sfmt 8010 Q:\30\30V3.TXT 31kp
ay

ne
 o

n 
D

S
K

54
D

X
V

N
1O

F
R

 w
ith

 $
$_

JO
B



375 

Surface Mining Reclamation and Enforcement, Interior § 816.49 

other aspects of the structure affecting 
stability. 

(iii) You must retain a copy of the re-
port at or near the minesite. 

(iv) In any state that authorizes land 
surveyors to prepare and certify plans 
in accordance with § 780.25(b)(1) of this 
chapter, a qualified registered profes-
sional land surveyor may inspect any 
temporary or permanent impoundment 
that does not meet the criteria of 
§ 77.216(a) of this title, or that is not 
classified as having a significant or 
high hazard potential under § 780.25(a) 
of this chapter, and certify and submit 
the report required by paragraph 
(a)(9)(ii) of this section, except that a 
qualified registered professional engi-
neer must certify all coal mine waste 
impounding structures covered by 
§ 816.84 of this chapter. The professional 
land surveyor must be experienced in 
the construction of impoundments. 

(10) Examinations. (i) Impoundments 
that meet the criteria of § 77.216 of this 
title, or that are classified as having a 
significant or high hazard potential 
under § 780.25(a) of this chapter, must 
be examined in accordance with 
§ 77.216–3 of this title. 

(ii) Impoundments that are not sub-
ject to § 77.216 of this title, or that are 
not classified as having a significant or 
high hazard potential under § 780.25(a) 
of this chapter, must be examined at 
least quarterly. A qualified person des-
ignated by the operator must examine 
impoundments for the appearance of 
structural weakness and other haz-
ardous conditions. 

(11) Emergency procedures. If any ex-
amination or inspection discloses that 
a potential hazard exists, the person 
who examined the impoundment must 
promptly inform the regulatory au-
thority of the finding and of the emer-
gency procedures formulated for public 
protection and remedial action. The 
regulatory authority must be notified 
immediately if adequate procedures 
cannot be formulated or implemented. 
The regulatory authority then must 
notify the appropriate agencies that 
other emergency procedures are re-
quired to protect the public. 

(b) Requirements that apply only to per-
manent impoundments. A permanent im-
poundment of water may be created if 
authorized by the regulatory authority 

in the approved permit based upon the 
following demonstration: 

(1) The size and configuration of the 
impoundment will be adequate for its 
intended purposes. 

(2) The quality of impounded water 
will be suitable on a permanent basis 
for its intended use and, after reclama-
tion, discharges from the impoundment 
will not cause or contribute to a viola-
tion of applicable state or tribal water 
quality standards or effluent limita-
tions, including, but not limited to, 
water quality standards established 
under the authority of section 303(c) of 
the Clean Water Act, 33 U.S.C. 1313(c), 
and effluent limitations established in 
the National Pollutant Discharge 
Elimination System permit for the op-
eration under section 402 of the Clean 
Water Act, 33 U.S.C. 1342, or its state or 
tribal counterpart. 

(3) The water level will be suffi-
ciently stable and be capable of sup-
porting the intended use. 

(4) Final grading will provide for ade-
quate safety and access for proposed 
water users. 

(5) The impoundment will not result 
in diminution of the quality or quan-
tity of surface water or groundwater 
used by surrounding landowners for ag-
ricultural, industrial, recreational, or 
domestic uses. 

(6) The impoundment will be suitable 
for the approved postmining land use. 

(7) Approval of the impoundment will 
not result in retention of spoil piles or 
ridges that are inconsistent with the 
definition of approximate original con-
tour. 

(8) Approval of the impoundment will 
not result in the creation of an excess 
spoil fill elsewhere within the permit 
area. 

(9) The impoundment has been de-
signed with dimensions, features, and 
other characteristics that will enhance 
fish and wildlife habitat to the extent 
that doing so is not inconsistent with 
the intended use. 

(c) Requirements that apply only to 
temporary impoundments that rely pri-
marily upon storage. (1) In lieu of meet-
ing the requirements in paragraph 
(a)(7)(i) of this section, the regulatory 
authority may approve an impound-
ment that relies primarily on storage 
to control the runoff from the design 

VerDate Sep<11>2014 16:28 Jul 31, 2017 Jkt 241127 PO 00000 Frm 00385 Fmt 8010 Sfmt 8010 Q:\30\30V3.TXT 31kp
ay

ne
 o

n 
D

S
K

54
D

X
V

N
1O

F
R

 w
ith

 $
$_

JO
B



376 

30 CFR Ch. VII (7–1–17 Edition) § 816.55 

precipitation event when you dem-
onstrate, and a qualified registered 
professional engineer or qualified reg-
istered professional land surveyor in 
accordance with § 780.25(b) of this chap-
ter certifies, that the impoundment 
will safely control the design precipita-
tion event. 

(2) You must use current prudent en-
gineering practices to safely remove 
the water from an impoundment con-
structed in accordance with paragraph 
(c)(1) of this section. 

(3) An impoundment constructed in 
accordance with paragraph (c)(1) of this 
section must be located where failure 
would not be expected to cause loss of 
life or serious property damage, unless 
the impoundment meets one of the fol-
lowing exceptions: 

(i) An impoundment that meets the 
criteria of § 77.216(a) of this title, or 
that is classified as having a signifi-
cant or high hazard potential under 
§ 780.25(a) of this chapter, and is de-
signed to control the precipitation of 
the probable maximum precipitation of 
a 6-hour event, or any greater event 
specified by the regulatory authority. 

(ii) An impoundment not included in 
paragraph (c)(3)(i) of this section that 
is designed to control the precipitation 
of the 100-year, 6-hour event, or any 
greater event specified by the regu-
latory authority. 

§ 816.55 What must I do with sedi-
mentation ponds, diversions, im-
poundments, and treatment facili-
ties after I no longer need them? 

(a) Before seeking final bond release 
under § 800.42(d) of this chapter, you 
must— 

(1) Remove all temporary structures 
and reclaim the land upon which those 
structures were located in accordance 
with the approved permit; and 

(2) Ensure that all sedimentation 
ponds, diversions, and impoundments 
approved for retention after final bond 
release have been maintained properly 
and meet all applicable requirements 
of the approved permit and this chap-
ter for retention as permanent struc-
tures. You must renovate the struc-
tures if necessary to meet the require-
ments for retention. 

(b) [Reserved] 

§ 816.56 What additional performance 
standards apply to mining activities 
conducted in or through an ephem-
eral stream? 

(a) Compliance with federal, state, and 
tribal water quality laws and regulations. 
(1) You may conduct surface mining ac-
tivities in or affecting waters subject 
to the jurisdiction of the Clean Water 
Act, 33 U.S.C. 1251 et seq., only if you 
first obtain all necessary authoriza-
tions, certifications, and permits under 
that law. 

(2) Surface mining activities must 
comply with all applicable state and 
tribal laws and regulations concerning 
surface water and groundwater. 

(b) Postmining surface drainage pattern 
and stream-channel configuration. If you 
mine through an ephemeral stream, 
you must construct a postmining sur-
face drainage pattern and stream-chan-
nel configurations that are consistent 
with the surface drainage pattern and 
stream-channel configurations ap-
proved in the permit in accordance 
with § 780.27 of this chapter. 

(c) Establishment of streamside vegeta-
tive corridors. (1) If you mine through 
an ephemeral stream, you must estab-
lish a vegetative corridor at least 100 
feet wide along each bank of the recon-
structed stream channel. The 100-foot 
distance must be measured hori-
zontally on a line perpendicular to the 
stream, beginning at the ordinary high 
water mark. The corridor must be con-
sistent with natural vegetation pat-
terns. 

(2) When planting the streamside veg-
etative corridors required by paragraph 
(c)(1) of this section, you must— 

(i) Use appropriate native species 
adapted to the area, unless an agency 
responsible for implementing section 
404 of the Clean Water Act, 33 U.S.C. 
1344, requires the use of non-native spe-
cies. 

(ii) Ensure that the species planted 
are consistent with the revegetation 
plan approved in the permit. 

(iii) Include appropriate native 
hydrophytic vegetation, vegetation 
typical of floodplains, or hydrophilic 
vegetation characteristic of riparian 
areas and wetlands to the extent that 
the corridor contains suitable habitat 
for those species and the stream and 

VerDate Sep<11>2014 16:28 Jul 31, 2017 Jkt 241127 PO 00000 Frm 00386 Fmt 8010 Sfmt 8010 Q:\30\30V3.TXT 31kp
ay

ne
 o

n 
D

S
K

54
D

X
V

N
1O

F
R

 w
ith

 $
$_

JO
B



377 

Surface Mining Reclamation and Enforcement, Interior § 816.57 

the geomorphology of the area are ca-
pable of supporting vegetation of that 
nature. 

(iv) Use native trees and shrubs when 
planting areas within the streamside 
corridor that were forested at the time 
of application or that would revert to 
forest under conditions of natural suc-
cession. 

(3) Paragraphs (c)(1) and (2) of this 
section do not require planting of 
hydrophytic or hydrophilic species 
within those portions of streamside 
corridors where the stream, soils, or 
climate are incapable of providing the 
moisture or other growing conditions 
needed to support and sustain 
hydrophytic or hydrophilic species. In 
those situations, you must plant the 
corridor with appropriate native spe-
cies that are consistent with the base-
line information concerning natural 
streamside vegetation included in the 
permit application under § 779.19 of this 
chapter, unless otherwise directed by 
an agency responsible for imple-
menting section 404 of the Clean Water 
Act, 33 U.S.C. 1344. 

(4) Paragraphs (c)(1) through (3) of 
this section do not apply to— 

(i) Prime farmland historically used 
for cropland; or 

(ii) Situations in which establish-
ment of a streamside vegetative cor-
ridor comprised of native species would 
be incompatible with an approved 
postmining land use that is imple-
mented before final bond release under 
§§ 800.40 through 800.43 of this chapter. 

§ 816.57 What additional performance 
standards apply to mining activities 
conducted in or through a peren-
nial or intermittent stream or on 
the surface of land within 100 feet 
of a perennial or intermittent 
stream? 

(a) Compliance with federal, state, and 
tribal water quality laws and regulations. 
(1) You may conduct surface mining ac-
tivities in or affecting waters subject 
to the jurisdiction of the Clean Water 
Act, 33 U.S.C. 1251 et seq., only if you 
first obtain all necessary authoriza-
tions, certifications, and permits under 
that law. 

(2) Surface mining activities must 
comply with all applicable state and 
tribal laws and regulations concerning 
surface water and groundwater. 

(b) Prohibition on mining in or within 
100 feet of a perennial or intermittent 
stream. You may not conduct surface 
mining activities in or through a pe-
rennial or intermittent stream, or that 
would disturb the surface of land with-
in 100 feet of a perennial or intermit-
tent stream, unless the regulatory au-
thority authorizes you to do so in the 
permit after making the findings re-
quired under § 780.28 of this chapter. 
The 100-foot distance must be measured 
horizontally on a line perpendicular to 
the stream, beginning at the ordinary 
high water mark. 

(c) Postmining surface drainage pattern 
and stream-channel configuration. (1) If 
you mine through or permanently di-
vert a perennial or intermittent 
stream, you must construct a 
postmining surface drainage pattern 
and stream-channel configurations 
that are consistent with the surface 
drainage pattern and stream-channel 
configurations approved in the permit 
in accordance with § 780.28 of this chap-
ter. 

(2) Upon completion of construction 
of a stream-channel diversion for a pe-
rennial or intermittent stream, or re-
construction of a stream channel after 
mining through a perennial or inter-
mittent stream, you must obtain a cer-
tification from a qualified registered 
professional engineer that the stream- 
channel diversion or reconstructed 
stream channel has been constructed in 
accordance with the design approved in 
the permit and that it meets all engi-
neering-related requirements of this 
section. This certification may be lim-
ited to the location, dimensions, and 
physical characteristics of the stream 
channel. 

(d) Establishment of streamside vegeta-
tive corridors. (1)(i) If you mine through 
a perennial or intermittent stream, 
you must establish a vegetative cor-
ridor at least 100 feet wide along each 
bank of the reconstructed stream chan-
nel. The corridor must be consistent 
with natural vegetation patterns. 

(ii) You must establish a vegetative 
corridor on any land that you disturb 
within 100 feet of a perennial or inter-
mittent stream. The corridor must be 
consistent with natural vegetation pat-
terns. 
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(iii) If you divert a perennial or inter-
mittent stream, you must establish a 
vegetative corridor at least 100 feet 
wide along each bank of the stream- 
channel diversion, with the exception 
of temporary diversions that will be in 
place less than 3 years. The corridor 
must be consistent with natural vege-
tation patterns. 

(iv) The 100-foot distance mentioned 
in paragraphs (d)(1)(i) through (iii) of 
this section must be measured hori-
zontally on a line perpendicular to the 
stream, beginning at the ordinary high 
water mark. 

(2) When planting the streamside veg-
etative corridors required by paragraph 
(d)(1) of this section, you must— 

(i) Use appropriate native species 
adapted to the area, unless an agency 
responsible for implementing section 
404 of the Clean Water Act, 33 U.S.C. 
1344, requires the use of non-native spe-
cies. 

(ii) Ensure that the species planted 
are consistent with the revegetation 
plan approved in the permit. 

(iii) Include appropriate native 
hydrophytic vegetation, vegetation 
typical of floodplains, or hydrophilic 
vegetation characteristic of riparian 
areas and wetlands to the extent that 
the corridor contains suitable habitat 
for those species and the stream and 
the geomorphology of the area are ca-
pable of supporting vegetation of that 
nature. 

(iv) Use native trees and shrubs when 
planting areas within the streamside 
corridor that were forested at the time 
of application or that would revert to 
forest under conditions of natural suc-
cession. 

(3) Paragraphs (d)(1) and (2) of this 
section do not require planting of 
hydrophytic or hydrophilic species 
within those portions of streamside 
corridors where the stream, soils, or 
climate are incapable of providing the 
moisture or other growing conditions 
needed to support and sustain 
hydrophytic or hydrophilic species. In 
those situations, you must plant the 
corridor with appropriate native spe-
cies that are consistent with the base-
line information concerning natural 
streamside vegetation included in the 
permit application under § 779.19 of this 
chapter, unless otherwise directed by 

an agency responsible for imple-
menting section 404 of the Clean Water 
Act, 33 U.S.C. 1344. 

(4) Paragraphs (d)(1) through (3) of 
this section do not apply to— 

(i) Prime farmland historically used 
for cropland; or 

(ii) Situations in which establish-
ment of a streamside vegetative cor-
ridor comprised of native species would 
be incompatible with an approved 
postmining land use that is imple-
mented before final bond release under 
§§ 800.40 through 800.43 of this chapter. 

(e) Restoration of form. If you mine 
through or permanently divert a peren-
nial or intermittent stream, you must 
demonstrate successful restoration or 
reconstruction of the form of the 
stream channel in accordance with the 
design approved in the permit before 
you qualify for Phase I bond release 
under § 800.42(b)(1) of this chapter. 

(f) Restoration of hydrologic function. 
If you mine through or permanently di-
vert a perennial or intermittent 
stream, you must demonstrate restora-
tion of the hydrologic function of the 
reconstructed stream segment before 
you qualify for Phase II bond release 
under § 800.42(b)(2) of this chapter. Res-
toration of the hydrologic function in-
cludes, but is not limited to, restora-
tion of the flow regime, except as oth-
erwise approved in the permit under 
§ 780.28(e)(2) of this chapter. 

(g) Restoration of ecological function. If 
you mine through or permanently di-
vert a perennial or intermittent 
stream, the reconstructed stream or 
stream-channel diversion must meet 
the criteria approved in the permit for 
determining restoration of ecological 
function, as established by the regu-
latory authority under § 780.28(g) of 
this chapter, before you qualify for 
final bond release under §§ 800.40 
through 800.43 of this chapter. 

(h) Prohibition on placement of siltation 
structures in perennial or intermittent 
streams. (1)(i) Except as provided in 
paragraph (h)(2) of this section, you 
may not construct a siltation structure 
in a perennial or intermittent stream 
or use perennial or intermittent 
streams as waste treatment systems to 
convey surface runoff from the dis-
turbed area to a sedimentation pond. 
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(ii) Paragraph (h)(1)(i) of this section 
does not prohibit the construction of a 
siltation structure in a stream channel 
immediately downstream of a stream 
segment that is mined through. 

(2) If approved in the permit, the pro-
hibition in paragraph (h)(1) of this sec-
tion will not apply to excess spoil fills, 
coal mine waste refuse piles, or coal 
mine waste impounding structures in 
steep-slope areas when you dem-
onstrate, and the regulatory authority 
finds in writing, that use of a perennial 
or intermittent stream segment as a 
waste treatment system for sediment 
control or construction of a sedimenta-
tion pond or other siltation structure 
in a perennial or an intermittent 
stream would have less overall adverse 
impact on fish, wildlife, and related en-
vironmental values than construction 
of diversions and sedimentation ponds 
or other siltation structures on slopes 
above the stream. 

(3) When the circumstances described 
in paragraph (h)(2) of this section exist, 
the following requirements apply: 

(i) You must minimize the length of 
stream used as a waste treatment sys-
tem to the extent possible and, when 
practicable, maintain an undisturbed 
buffer along that stream segment in 
accordance with paragraph (b) of this 
section. 

(ii) You must place the sedimenta-
tion pond or other siltation structure 
as close to the toe of the excess spoil 
fill, coal mine waste refuse pile, or coal 
mine waste impounding structure as 
possible. 

(iii) Following the completion of con-
struction and revegetation of the fill or 
coal mine waste structure, you must— 

(A) Remove and properly dispose of 
accumulated sediment in the siltation 
structure and any stream segment be-
tween the inlet of the siltation struc-
ture and the toe of the excess spoil fill 
or coal mine waste structure; 

(B) Remove the sedimentation pond 
or other siltation structure; and 

(C) Restore the stream segment in 
accordance with paragraphs (e) 
through (g) of this section. 

(i) Programmatic alternative. Para-
graphs (b) through (h) of this section 
will not apply to a state program ap-
proved under subchapter T of this 
chapter if that program is amended to 

expressly prohibit all surface mining 
activities, including the construction 
of stream-channel diversions, that 
would result in more than a de minimis 
disturbance of land in or within 100 feet 
of a perennial or intermittent stream. 

§ 816.59 How must I maximize coal re-
covery? 

You must conduct surface mining ac-
tivities so as to maximize the utiliza-
tion and conservation of the coal, while 
using the best appropriate technology 
currently available to maintain envi-
ronmental integrity, so that re-
affecting the land in the future 
through surface coal mining operations 
is minimized. 

§ 816.61 Use of explosives: General re-
quirements. 

(a) Compliance with other laws and reg-
ulations. You must comply with all ap-
plicable state and federal laws and reg-
ulations governing the use of explo-
sives. 

(b) Compliance with blasting schedule. 
Blasts that use more than 5 pounds of 
explosive or blasting agent must be 
conducted according to the schedule re-
quired by § 816.64 of this part. 

(c) Requirements for blasters. (1) No 
later than 12 months after the blaster 
certification program for a state re-
quired by part 850 of this chapter has 
been approved under the procedures of 
subchapter C of this chapter, all blast-
ing operations in that state must be 
conducted under the direction of a cer-
tified blaster. Before that time, all 
blasting operations in that state must 
be conducted by competent, experi-
enced persons who understand the haz-
ards involved. 

(2) Certificates of blaster certifi-
cation must be carried by blasters or 
be on file at the permit area during 
blasting operations. 

(3) A blaster and at least one other 
person shall be present at the firing of 
a blast. 

(4) Any blaster who is responsible for 
conducting blasting operations at a 
blasting site must: 

(i) Be familiar with the blasting plan 
and site-specific performance stand-
ards; and 

VerDate Sep<11>2014 16:28 Jul 31, 2017 Jkt 241127 PO 00000 Frm 00389 Fmt 8010 Sfmt 8010 Q:\30\30V3.TXT 31kp
ay

ne
 o

n 
D

S
K

54
D

X
V

N
1O

F
R

 w
ith

 $
$_

JO
B



380 

30 CFR Ch. VII (7–1–17 Edition) § 816.62 

(ii) Give direction and on-the-job 
training to persons who are not cer-
tified and who are assigned to the 
blasting crew or who assist in the use 
of explosives. 

(d) Blast design. (1) You must submit 
an anticipated blast design if blasting 
operations will be conducted within— 

(i) 1,000 feet of any building used as a 
dwelling, public building, school, 
church, or community or institutional 
building outside the permit area; or 

(ii) 500 feet of an active or abandoned 
underground mine. 

(2) You must submit the blast design 
required by paragraph (d)(1) of this sec-
tion either as part of the permit appli-
cation or, if approved by the regulatory 
authority, at a later date before blast-
ing begins. Regulatory authority ap-
proval of the blast design is not re-
quired, but, as provided in paragraph 
(d)(5) of this section, the regulatory au-
thority may require changes to the de-
sign. 

(3) The blast design must contain— 
(i) Sketches of the drill patterns, 

delay periods, and decking. 
(ii) The type and amount of explo-

sives to be used. 
(iii) Critical dimensions. 
(iv) The location and general descrip-

tion of structures to be protected. 
(v) A discussion of design factors to 

be used to protect the public and meet 
the applicable airblast, flyrock, and 
ground-vibration standards in § 816.67 of 
this part. 

(4) A certified blaster must prepare 
and sign the blast design. 

(5) The regulatory authority may re-
quire changes to the design submitted. 

§ 816.62 Use of explosives: Preblasting 
survey. 

(a) At least 30 days before initiation 
of blasting, you must notify, in writ-
ing, all residents or owners of dwellings 
or other structures located within 1⁄2 
mile of the permit area how to request 
a preblasting survey. 

(b)(1) A resident or owner of a dwell-
ing or structure within 1⁄2 mile of any 
part of the permit area may request a 
preblasting survey. This request must 
be made, in writing, directly to you or 
to the regulatory authority. If the re-
quest is made to the regulatory author-

ity, the regulatory authority will 
promptly notify you. 

(2) You must promptly conduct a 
preblasting survey of the dwelling or 
structure and promptly prepare a writ-
ten report of the survey. 

(3) You must conduct an updated sur-
vey of any subsequent additions, modi-
fications, or renovations to the dwell-
ing or structure, if requested by the 
resident or owner. 

(c) You must determine the condition 
of the dwelling or structure and docu-
ment any preblasting damage and 
other physical factors that could rea-
sonably be affected by the blasting. 
Structures such as pipelines, cables, 
transmission lines, and cisterns, wells, 
and other water systems warrant spe-
cial attention; however, the assessment 
of these structures may be limited to 
surface conditions and other readily 
available data. 

(d)(1) The person who conducted the 
survey must sign the written report of 
the survey. 

(2) You must promptly provide copies 
of the report to the regulatory author-
ity and to the person requesting the 
survey. 

(3) If the person requesting the sur-
vey disagrees with the contents or rec-
ommendations of the survey, he or she 
may submit a detailed description of 
the specific areas of disagreement to 
both you and the regulatory authority. 

(e) You must complete any surveys 
requested more than 10 days before the 
planned initiation of blasting before 
the initiation of blasting. 

§ 816.64 Use of explosives: Blasting 
schedule. 

(a) General requirements. (1) You must 
conduct blasting operations at times 
approved by the regulatory authority 
and announced in the blasting sched-
ule. The regulatory authority may 
limit the area covered, the timing, and 
the sequence of blasting if those limi-
tations are necessary and reasonable to 
protect public health and safety or wel-
fare. 

(2) You must conduct all blasting be-
tween sunrise and sunset, unless the 
regulatory authority approves night- 
time blasting based upon a showing 
that the public will be protected from 
adverse noise and other impacts. The 
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regulatory authority may specify more 
restrictive time periods for blasting. 

(3)(i) You may conduct unscheduled 
blasts only where public or operator 
health and safety so require and for 
emergency blasting actions. 

(ii) When you conduct an unsched-
uled blast, you must use audible sig-
nals to notify residents within 1⁄2 mile 
of the blasting site. 

(iii) You must document the reason 
for the unscheduled blast in accordance 
with § 816.68(c)(16) of this part. 

(b) Blasting schedule publication and 
distribution. (1) You must publish the 
blasting schedule in a newspaper of 
general circulation in the locality of 
the blasting site at least 10 days, but 
not more than 30 days, before begin-
ning a blasting program. 

(2) You must distribute copies of the 
schedule to local governments and pub-
lic utilities and to each local residence 
within 1⁄2 mile of the proposed blasting 
site described in the schedule. 

(3) You must republish and redis-
tribute the schedule at least every 12 
months and revise and republish the 
schedule at least 10 days, but not more 
than 30 days, before blasting whenever 
the area covered by the schedule 
changes or actual times for blasting 
significantly differ from the prior an-
nouncement. 

(c) Blasting schedule contents. The 
blasting schedule must contain, at a 
minimum, the— 

(1) Name, address, and telephone 
number of the operator; 

(2) Identification of the specific areas 
in which blasting will take place; 

(3) Dates and times when explosives 
are to be detonated; 

(4) Methods to be used to control ac-
cess to the blasting area; and 

(5) Type and patterns of audible blast 
warning and all-clear signals to be used 
before and after blasting. 

§ 816.66 Use of explosives: Blasting 
signs, warnings, and access control. 

(a) Blasting signs. Blasting signs must 
meet the specifications of § 816.11 of 
this part. 

(1) You must place conspicuous signs 
reading ‘‘Blasting Area’’ along the edge 
of any blasting area that comes within 

100 feet of any public road right-of-way 
and at the point where any other road 
provides access to the blasting area. 

(2) You must place conspicuous signs 
reading ‘‘Warning! Explosives in Use’’ 
at all entrances to the permit area 
from public roads or highways. The 
signs must clearly list and describe the 
meaning of the audible blast warning 
and all-clear signals that are in use and 
explain the marking of blasting areas 
and charged holes awaiting firing with-
in the permit area. 

(b) Warnings. You must give blast 
warning and all-clear signals of dif-
ferent character or pattern that are au-
dible within a range of 1⁄2 mile from the 
point of the blast. You must notify 
each person within the permit area and 
each person who resides or regularly 
works within 1⁄2 mile of the permit area 
of the meaning of the signals in the 
blasting schedule. 

(c) Access control. You must control 
access within the blasting area to pre-
vent presence of livestock or unauthor-
ized persons during blasting and until 
your authorized representative has rea-
sonably determined that— 

(1) No unusual hazards, such as immi-
nent slides or undetonated charges, 
exist; and 

(2) Access to and travel within the 
blasting area can be safely resumed. 

§ 816.67 Use of explosives: Control of 
adverse effects. 

(a) General requirements. You must 
conduct blasting in a manner that pre-
vents— 

(1) Injury to persons; 
(2) Damage to public or private prop-

erty outside the permit area; 
(3) Adverse impacts on any under-

ground mine; or 
(4) Change in the course, channel, or 

availability of surface water or ground-
water outside the permit area. 

(b) Airblast.—(1) Limits. (i) Airblast 
must not exceed the maximum limits 
listed below at the location of any 
dwelling, public building, school, 
church, or community or institutional 
building outside the permit area, ex-
cept as provided in paragraph (e) of 
this section. 
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Lower frequency limit of measuring system in Hertz (Hz), plus 
or minus 3 decibels Maximum level in decibels (dB) 

0.1 Hz or lower—flat response 1 ................................................. 134 peak. 
2 Hz or lower—flat response ....................................................... 133 peak. 
6 Hz or lower—flat response ....................................................... 129 peak. 
C-weighted—slow response 1 ...................................................... 105 peak dBC. 

1 Only when approved by the regulatory authority. 

(ii) If necessary to prevent damage, 
the regulatory authority must specify 
lower maximum allowable airblast lev-
els than those of paragraph (b)(1)(i) of 
this section for use in the vicinity of a 
specific blasting operation. 

(2) Monitoring. (i) You must conduct 
periodic monitoring to ensure compli-
ance with the airblast standards. The 
regulatory authority may require air-
blast measurement of any or all blasts 
and may specify the locations at which 
measurements are taken. 

(ii) The measuring systems must 
have an upper-end flat-frequency re-
sponse of at least 200 Hz. 

(c) Flyrock. Flyrock travelling in the 
air or along the ground must not be 
cast from the blasting site— 

(1) More than one-half the distance to 
the nearest dwelling or other occupied 
structure; 

(2) Beyond the area of control re-
quired under § 816.66(c) of this part; or 

(3) Beyond the permit boundary. 
(d) Ground vibration.—(1) General re-

quirements. (i) In all blasting oper-
ations, except as otherwise authorized 
in paragraph (e) of this section, the 
maximum ground vibration must not 
exceed the values approved in the 

blasting plan required under § 780.15 of 
this chapter. 

(ii) The maximum ground vibration 
for protected structures listed in para-
graph (d)(2)(i) of this section must be 
established in accordance with either 
the maximum peak-particle-velocity 
limits of paragraph (d)(2) of this sec-
tion, the scaled-distance equation of 
paragraph (d)(3) of this section, the 
blasting-level chart of paragraph (d)(4) 
of this section, or by the regulatory au-
thority under paragraph (d)(5) of this 
section. 

(iii) All structures in the vicinity of 
the blasting area not listed in para-
graph (d)(2)(i) of this section, such as 
water towers, pipelines and other utili-
ties, tunnels, dams, impoundments, 
and underground mines, must be pro-
tected from damage by establishment 
of a maximum allowable limit on the 
ground vibration, submitted by the op-
erator in the blasting plan and ap-
proved by the regulatory authority. 

(2) Maximum peak particle velocity. (i) 
The maximum ground vibration must 
not exceed the following limits at the 
location of any dwelling, public build-
ing, school, church, or community or 
institutional building outside the per-
mit area: 

Distance (D), from the blasting site, in feet 

Maximum allow-
able peak particle 
velocity for ground 

vibration, in 
inches/second 1 

Scaled-distance 
factor to be ap-

plied without seis-
mic monitoring 

(Ds) 2 

0 to 300 ............................................................................................................................. 1.25 50 
301 to 5,000 ...................................................................................................................... 1.00 55 
5,001 and beyond ............................................................................................................. 0.75 65 

1 Ground vibration must be measured as the particle velocity. Particle velocity must be recorded in three mutually perpen-
dicular directions. The maximum allowable peak particle velocity applies to each of the three measurements. 

2 Applicable to the scaled-distance equation of paragraph (d)(3)(i) of this section. 

(ii) You must provide a seis-
mographic record for each blast. 

(3) Scaled-distance equation. (i) You 
may use the scaled-distance equation, 
W=(D/Ds)2, to determine the allowable 
charge weight of explosives to be deto-

nated in any 8-millisecond period, 
without seismic monitoring, where 
W=the maximum weight of explosives, 
in pounds; D=the distance, in feet, from 
the blasting site to the nearest pro-
tected structure; and Ds=the scaled- 
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distance factor. The regulatory author-
ity may initially approve the scaled- 
distance equation using the values for 
the scaled-distance factor listed in 
paragraph (d)(2)(i) of this section. 

(ii) The regulatory authority may au-
thorize development of a modified 
scaled-distance factor upon receipt of a 
written request by the operator, sup-
ported by seismographic records of 
blasting at the minesite. The modified 

scale-distance factor must be deter-
mined such that the particle velocity 
of the predicted ground vibration will 
not exceed the prescribed maximum al-
lowable peak particle velocity of para-
graph (d)(2)(i) of this section at a 95- 
percent confidence level. 

(4) Blasting-level chart. (i) You may 
use the ground-vibration limits in Fig-
ure 1 to determine the maximum al-
lowable ground vibration. 

(ii) If the Figure 1 limits are used, 
you must provide a seismographic 
record including both particle velocity 
and vibration-frequency levels for each 
blast. The regulatory authority must 
approve the method for the analysis of 
the predominant frequency contained 
in the blasting records before applica-
tion of this alternative blasting cri-
terion. 

(5) The regulatory authority must re-
duce the maximum allowable ground 
vibration beyond the limits otherwise 
provided by this section, if determined 
necessary to provide damage protec-
tion. 
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(6) The regulatory authority may re-
quire that you conduct seismic moni-
toring of any or all blasts or may speci-
fy the location at which the measure-
ments are taken and the degree of de-
tail necessary in the measurement. 

(e) The maximum airblast and 
ground-vibration standards of para-
graphs (b) and (d) of this section do not 
apply at the following locations: 

(1) At structures owned by the per-
mittee and not leased to another per-
son. 

(2) At structures owned by the per-
mittee and leased to another person, if 
a written waiver by the lessee is sub-
mitted to the regulatory authority be-
fore blasting. 

§ 816.68 Use of explosives: Records of 
blasting operations 

(a) You must retain a record of all 
blasts for at least 3 years. 

(b) Upon request, you must make 
copies of these records available to the 
regulatory authority and to the public 
for inspection. 

(c) The records must contain the fol-
lowing data: 

(1) Name of the operator conducting 
the blast. 

(2) Location, date, and time of the 
blast. 

(3) Name, signature, and certification 
number of the blaster conducting the 
blast. 

(4) Identification, direction, and dis-
tance, in feet, from the nearest blast 
hole to the nearest dwelling, public 
building, school, church, community or 
institutional building outside the per-
mit area, except those described in 
§ 816.67(e) of this part. 

(5) Weather conditions, including 
those which may cause possible adverse 
blasting effects. 

(6) Type of material blasted. 
(7) Sketches of the blast pattern, in-

cluding number of holes, burden, spac-
ing, decks, and delay pattern. 

(8) Diameter and depth of holes. 
(9) Types of explosives used. 
(10) Total weight of explosives used 

per hole. 
(11) The maximum weight of explo-

sives detonated in an 8-millisecond pe-
riod. 

(12) Initiation system. 
(13) Type and length of stemming. 

(14) Mats or other protections used. 
(15) Seismographic and airblast 

records, if required, which must in-
clude— 

(i) Type of instrument, sensitivity, 
and calibration signal or certification 
of annual calibration; 

(ii) Exact location of instrument and 
the date, time, and distance from the 
blast; 

(iii) Name of the person and firm tak-
ing the reading; 

(iv) Name of the person and firm ana-
lyzing the seismographic record; and 

(v) The vibration and/or airblast level 
recorded. 

(16) Reasons and conditions for each 
unscheduled blast. 

§ 816.71 How must I dispose of excess 
spoil? 

(a) General requirements. You, the per-
mittee or operator, must mechanically 
transport and place excess spoil in des-
ignated disposal areas, including ap-
proved valley fills and other types of 
approved fills, within the permit area 
in a controlled manner in compliance 
with the requirements of this section. 
In general, you must place excess spoil 
in a manner that will— 

(1) Minimize the adverse effects of 
leachate and surface water runoff from 
the fill on groundwater and surface 
water, including aquatic life, within 
the permit and adjacent areas. 

(2) Ensure mass stability and prevent 
mass movement during and after con-
struction. 

(3) Ensure that the final surface con-
figuration of the fill is suitable for re-
vegetation and the approved 
postmining land use or uses and is 
compatible with the natural drainage 
pattern and surroundings. 

(4) Minimize disturbances to, and ad-
verse impacts on, fish, wildlife, and re-
lated environmental values to the ex-
tent possible, using the best tech-
nology currently available. 

(5) Ensure that the fill will not 
change the size or frequency of peak 
flows from precipitation events or 
thaws in a way that would result in an 
increase in flooding when compared 
with the impacts of premining peak 
flows. 
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(6) Ensure that the fill will not cause 
or contribute to a violation of applica-
ble state or tribal groundwater stand-
ards or preclude any premining use of 
groundwater. 

(7) Ensure that the fill will not cause 
or contribute to a violation of applica-
ble state or tribal water quality stand-
ards for surface water located down-
stream of the toe of the fill, including, 
but not limited to, water quality 
standards established under the au-
thority of section 303(c) of the Clean 
Water Act, 33 U.S.C. 1313(c). 

(b) Stability requirements—(1) Static 
safety factor. You must design and con-
struct the fill to attain a minimum 
long-term static safety factor of 1.5. 
The foundation and abutments of the 
fill must be stable under all conditions 
of construction. 

(2) Special requirement for steep-slope 
conditions. Where the slope in the dis-
posal area exceeds 2.8h:1v (36 percent), 
or any lesser slope designated by the 
regulatory authority based on local 
conditions, you must construct bench 
cuts (excavations into stable bedrock) 
or rock-toe buttresses to ensure fill 
stability. 

(c) Compliance with permit. You must 
construct the fill in accordance with 
the design and plans approved in the 
permit in accordance with § 780.35 of 
this chapter. 

(d) Requirements for handling of or-
ganic matter and soil materials. You 
must remove all vegetation, other or-
ganic matter, and soil materials from 
the disposal area prior to placement of 
the excess spoil. You must store, redis-
tribute, or otherwise use those mate-
rials in accordance with § 816.22 of this 
part. You may use soil substitutes and 
supplements if approved in the permit 
in accordance with § 780.12(e) of this 
chapter. 

(e) Surface runoff control requirements. 
(1) You must direct surface runoff from 
areas above the fill and runoff from the 

surface of the fill into stabilized chan-
nels designed to— 

(i) Meet the requirements of § 816.43 
of this part; and 

(ii) Safely pass the runoff from the 
100-year, 6-hour precipitation event. 
You must use the appropriate regional 
Natural Resources Conservation Serv-
ice synthetic storm distribution to de-
termine the peak flow from surface 
runoff from this event. 

(2) You must grade the top surface of 
a completed fill such that the final 
slope after settlement will be toward 
properly designed drainage channels. 
You may not direct uncontrolled sur-
face runoff over the outslope of the fill. 

(f) Control of water within the footprint 
of the fill—(1) General requirements. If 
the disposal area contains springs, nat-
ural or manmade water courses, or wet 
weather seeps, you must design and 
construct underdrains and temporary 
diversions as necessary to control ero-
sion, prevent water infiltration into 
the fill, and ensure stability. 

(2) Temporary diversions. Temporary 
diversions must comply with the re-
quirements of § 816.43 of this part. 

(3) Underdrains. (i) You must con-
struct underdrains that are comprised 
of hard rock that is resistant to weath-
ering. 

(ii) You must design and construct 
underdrains using current, prudent en-
gineering practices and any design cri-
teria established by the regulatory au-
thority. 

(iii) In constructing rock under-
drains, you may use only hard rock 
that is resistant to weathering, such as 
well-cemented sandstone and massive 
limestone, and that is not acid-forming 
or toxic-forming. The underdrain must 
be free of soil and fine-grained, clastic 
rocks such as siltstone, shale, 
mudstone, and claystone. All rock used 
to construct underdrains must meet 
the criteria in the following table: 

Test ASTM standard AASHTO standard Acceptable results 

Los Angeles Abrasion ..... C 131 or C 535 ........ T 96 ......................... Loss of no more than 50 percent of test sample by 
weight. 

Sulfate Soundness .......... C 88 or C 5240 ........ T 104 ....................... Sodium sulfate test: Loss of no more than 12 per-
cent of test sample by weight. 

Magnesium sulfate test: Loss of no more than 18 
percent of test sample by weight. 
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(iv) The underdrain system must be 
designed and constructed to carry the 
maximum anticipated infiltration of 
water due to precipitation, snowmelt, 
and water from seeps and springs in the 
foundation of the disposal area away 
from the excess spoil fill. 

(v) To provide a safety factor against 
future changes in local surface-water 
and groundwater hydrology, perforated 
pipe may be embedded within the rock 
underdrain to enhance the underdrain 
capacity to carry water in excess of the 
anticipated maximum infiltration 
away from the excess spoil fill. The 
pipe must be manufactured of mate-
rials that are not susceptible to corro-
sion and must be demonstrated to be 
suitable for the deep burial conditions 
commonly associated with excess spoil 
fill underdrains. 

(vi) The underdrain system must be 
protected from material piping, clog-
ging, and contamination by an ade-
quate filter system designed and con-
structed using current, prudent engi-
neering practices to ensure the long- 
term functioning of the underdrain sys-
tem. 

(g) Placement of excess spoil. (1) Using 
mechanized equipment, you must 
transport and place excess spoil in a 
controlled manner in horizontal lifts 
not exceeding 4 feet in thickness; con-
currently compacted as necessary to 
ensure mass stability and to prevent 
mass movement during and after con-
struction; and graded so that surface 
and subsurface drainage is compatible 
with the natural surroundings. 

(2) You may not use any excess spoil 
transport and placement technique 
that involves end-dumping, wing-dump-
ing, cast-blasting, gravity placement, 
or casting spoil downslope. 

(3) Acid-forming, toxic-forming, and 
combustible materials. (i) You must han-
dle acid-forming and toxic-forming ma-
terials in accordance with § 816.38 of 
this part and in a manner that will 
minimize adverse effects on plant 
growth and the approved postmining 
land use. 

(ii) You must cover combustible ma-
terials with noncombustible materials 
in a manner that will prevent sus-
tained combustion and minimize ad-
verse effects on plant growth and the 
approved postmining land use. 

(h) Final configuration. (1) The final 
configuration of the fill must be suit-
able for the approved postmining land 
use, compatible with the natural drain-
age pattern and the surrounding ter-
rain, and, to the extent practicable, 
consistent with natural landforms. 

(2) You may construct terraces on 
the outslope of the fill if required for 
stability, to control erosion, to con-
serve soil moisture, or to facilitate the 
approved postmining land use. The 
grade of the outslope between terrace 
benches may not be steeper than 2h: 1v 
(50 percent). 

(3)(i) You must configure the top sur-
face of the fill to create a topography 
that includes ridgelines and valleys 
with varied hillslope configurations 
when practicable, compatible with sta-
bility and postmining land use consid-
erations, and generally consistent with 
the topography of the area before any 
mining. 

(ii) The final surface elevation of the 
fill may exceed the elevation of the 
surrounding terrain when necessary to 
minimize placement of excess spoil in 
perennial and intermittent streams, 
provided the final configuration com-
plies with the requirements of para-
graphs (a)(3) and (h)(1) of this section. 

(iii) The geomorphic reclamation re-
quirements of paragraph (h)(3)(i) of 
this section do not apply in situations 
in which they would result in burial of 
a greater length of perennial or inter-
mittent streams than traditional fill 
design and construction techniques. 

(i) Impoundments and depressions. No 
permanent impoundments are allowed 
on the completed fill. You may con-
struct small depressions if they— 

(1) Are needed to retain moisture, 
minimize erosion, create or enhance 
wildlife habitat, or assist revegetation; 

(2) Are not incompatible with the 
stability of the fill; 

(3) Are consistent with the hydro-
logic reclamation plan approved in the 
permit in accordance with § 780.22 of 
this chapter; 

(4) Will not result in elevated levels 
of parameters of concern in discharges 
from the fill; and 

(5) Are approved by the regulatory 
authority. 

(j) Surface area stabilization. You must 
provide slope protection to minimize 
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surface erosion at the site. You must 
revegetate all disturbed areas, includ-
ing diversion channels that are not 
riprapped or otherwise protected, upon 
completion of construction. 

(k) Inspections and examinations. (1) A 
qualified registered professional engi-
neer, or other qualified professional 
specialist under the direction of the 
professional engineer, must inspect the 
fill at least quarterly during construc-
tion, with additional complete inspec-
tions conducted during critical con-
struction periods. The professional en-
gineer or specialist must be experi-
enced in the construction of earth and 
rock fills. Critical construction periods 
include, at a minimum— 

(i) Foundation preparation, including 
the removal of all organic matter and 
soil materials. 

(ii) Placement of underdrains and 
protective filter systems. 

(iii) Installation of final surface 
drainage systems. 

(2) An engineer or specialist meeting 
the qualifications of paragraph (k)(1) of 
this section also must— 

(i) Conduct daily examinations dur-
ing placement and compaction of fill 
materials or, when more than one lift 
is completed per day, upon completion 
of each 4-foot lift. As an alternative, 
the engineer or specialist may conduct 
examinations on a weekly basis if a 
mine representative takes photographs 
on a daily basis to document the lift 
thickness and elevation with visual ref-
erence features. The certified report re-
quired by paragraph (k)(3) of this sec-
tion must include this photographic 
documentation. 

(ii) Maintain a log recording the ex-
aminations conducted under paragraph 
(k)(2)(i) of this section for each 4-foot 
lift in each fill. The log must include a 
description of the specific work loca-
tions, excess spoil placement methods, 
compaction adequacy, lift thickness, 
suitability of fill material, special han-
dling of acid-forming and toxic-forming 
materials, deviations from the ap-
proved permit, and remedial measures 
taken. 

(3)(i) The qualified registered profes-
sional engineer to which paragraph 
(k)(1) of this section refers must pro-
vide a certified report to the regu-
latory authority on a quarterly basis. 

(ii) In each report prepared under 
paragraph (k)(3)(i) of this section, the 
engineer must certify that the fill has 
been constructed and maintained as de-
signed and in accordance with the ap-
proved plan and this chapter. 

(iii) The report prepared under para-
graph (k)(3)(i) of this section must 
identify and discuss any evidence of in-
stability, structural weakness, or other 
hazardous conditions. If one of more of 
those conditions exists, you must sub-
mit an application for a permit revi-
sion that includes appropriate remedial 
design specifications. 

(iv) The report prepared under para-
graph (k)(3)(i) of this section must con-
tain— 

(A) A review and summary of all 
complete inspections conducted during 
the quarter under paragraph (k)(1) of 
this section. 

(B) A review and summary of all ex-
aminations conducted during the quar-
ter under paragraph (k)(2) of this sec-
tion, including the logs maintained 
under paragraph (k)(2)(ii) of this sec-
tion. 

(C) The photographs taken under 
paragraph (k)(2)(i) of this section. 

(v) Each certified report prepared 
under paragraph (k)(3) of this section 
for a quarter in which construction ac-
tivities include placement of under-
drains and protective filter systems 
must include color photographs taken 
during and after construction, but be-
fore underdrains are covered with ex-
cess spoil. If the underdrain system is 
constructed in phases, each phase must 
be certified separately. The photo-
graphs must be taken in adequate size 
and number with enough terrain or 
other physical features of the site 
shown to provide a relative scale to the 
photographs and to specifically and 
clearly identify the site. 

(4) You must retain a copy of each 
certified report prepared under para-
graph (k)(3) of this section at or near 
the mine site. 

(l) Coal mine waste. You may dispose 
of coal mine waste in excess spoil fills 
only if approved by the regulatory au-
thority and only if— 

(1) You demonstrate, and the regu-
latory authority finds in writing, that 
the disposal of coal mine waste in the 
excess spoil fill will not— 
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(i) Cause or contribute to a violation 
of applicable state or tribal water qual-
ity standards or effluent limitations, 
including, but not limited to, water 
quality standards established under the 
authority of section 303(c) of the Clean 
Water Act, 33 U.S.C. 1313(c), and efflu-
ent limitations established in any Na-
tional Pollutant Discharge Elimination 
System permit issued for the operation 
under section 402 of the Clean Water 
Act, 33 U.S.C. 1342, or its state or tribal 
counterpart; 

(ii) Cause or contribute to a violation 
of applicable state or tribal water qual-
ity standards for groundwater; or 

(iii) Result in material damage to the 
hydrologic balance outside the permit 
area. 

(2) The waste is placed in accordance 
with §§ 816.81 and 816.83 of this part. 

(3) The waste is nontoxic-forming, 
nonacid-forming, and non-combustible. 

(4) The waste is of the proper charac-
teristics to be consistent with the de-
sign stability of the fill. 

(m) Underground disposal. You may 
dispose of excess spoil in underground 
mine workings only in accordance with 
a plan approved by the regulatory au-
thority and the Mine Safety and 
Health Administration under § 784.26 of 
this chapter. 

§§ 816.72–816.73 [Reserved] 

§ 816.74 What special requirements 
apply to the disposal of excess spoil 
on a preexisting bench? 

(a) General requirements. The regu-
latory authority may approve the dis-
posal of excess spoil through placement 
on a preexisting bench on a previously 
mined area or a bond forfeiture site if— 

(1) The proposed permit area includes 
the portion of the preexisting bench on 
which the spoil will be placed; 

(2) The proposed operation will com-
ply with the applicable requirements of 
§ 816.102 of this part; and 

(3) The requirements of this section 
are met. 

(b) Requirements for removal and dis-
position of vegetation, other organic mat-
ter, and soil materials. You must remove 
all vegetation, other organic matter, 
topsoil, and subsoil from the disposal 
area prior to placement of the excess 
spoil and store, redistribute, or other-
wise use those materials in accordance 

with § 816.22 of this part. You may use 
soil substitutes and supplements if ap-
proved in the permit in accordance 
with § 780.12(e) of this chapter. 

(c)(1) The fill must be designed and 
constructed using current, prudent en-
gineering practices. 

(2) The design must be certified by a 
registered professional engineer. 

(3) If the disposal area contains 
springs, natural or manmade water 
courses, or wet weather seeps, the fill 
design must include underdrains and 
temporary diversions as necessary to 
control erosion, prevent water infiltra-
tion into the fill, and ensure stability. 
Underdrains must comply with the re-
quirements of § 816.71(f)(3) of this part. 

(d)(1) The spoil must be placed on the 
solid portion of the bench in a con-
trolled manner and concurrently com-
pacted as necessary to attain a long- 
term static safety factor of 1.3 for all 
portions of the fill. 

(2) Any spoil deposited on any fill 
portion of the bench must be treated as 
an excess spoil fill under § 816.71 of this 
part. 

(e) You must grade the spoil placed 
on the preexisting bench to— 

(1) Achieve a stable slope that does 
not exceed the angle of repose. 

(2) Eliminate the preexisting 
highwall to the maximum extent tech-
nically practical, using all reasonably 
available spoil, as that term is defined 
in § 701.5 of this chapter. 

(3) Minimize erosion and water pollu-
tion both on and off the site. 

(f) All disturbed areas, including di-
version channels that are not riprapped 
or otherwise protected, must be revege-
tated upon completion of construction. 

(g) You may not construct perma-
nent impoundments on preexisting 
benches on which excess spoil is placed 
under this section. 

(h) The final configuration of the fill 
on the preexisting bench must— 

(1) Be compatible with natural drain-
age patterns and the surrounding area. 

(2) Support the approved postmining 
land use. 

§ 816.79 What measures must I take to 
protect underground mines in the 
vicinity of my surface mine? 

No surface mining activities may be 
conducted closer than 500 feet to any 
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point of either an active or abandoned 
underground mine, except to the extent 
that— 

(a) The activities result in improved 
resource recovery, abatement of water 
pollution, or elimination of hazards to 
the health and safety of the public; and 

(b) The nature, timing, and sequence 
of the activities that propose to mine 
closer than 500 feet to an active under-
ground mine are jointly approved by 
the regulatory authority, the Mine 
Safety and Health Administration, and 
the state agency, if any, responsible for 
the safety of underground mine work-
ers. 

§ 816.81 How must I dispose of coal 
mine waste? 

(a) General requirements. If you, the 
permittee, intend to dispose of coal 
mine waste in an area other than the 
mine workings or excavations, you 
must place the waste in new or existing 
disposal areas within a permit area in 
accordance with this section and, as 
applicable, §§ 816.83 and 816.84 of this 
part. 

(b) Basic performance standards. You 
must haul or convey and place the coal 
mine waste in a controlled manner to— 

(1) Minimize the adverse effects of 
leachate and surface-water runoff on 
groundwater and surface water, includ-
ing aquatic life, within the permit and 
adjacent areas to the extent possible, 
using the best technology currently 
available. 

(2) Ensure mass stability and prevent 
mass movement during and after con-
struction. 

(3) Ensure that the final disposal fa-
cility is suitable for revegetation, com-
patible with the natural surroundings, 
and consistent with the approved 
postmining land use. 

(4) Not create a public hazard. 
(5) Prevent combustion. 
(6) Ensure that the disposal facility 

will not change the size or frequency of 
peak flows from precipitation events or 
thaws in a way that would result in an 
increase in flooding when compared 
with the impacts of premining peak 
flows. 

(7) Ensure that the disposal facility 
will not cause or contribute to a viola-
tion of applicable state or tribal 

groundwater standards or preclude any 
premining use of groundwater. 

(8) Ensure that the disposal facility 
will not cause or contribute to a viola-
tion of applicable state or tribal water 
quality standards for surface water lo-
cated downstream of the toe of the fill, 
including, but not limited to, water 
quality standards established under the 
authority of section 303(c) of the Clean 
Water Act, 33 U.S.C. 1313(c). 

(9) Ensure that the disposal facility 
will not discharge acid or toxic mine 
drainage. 

(c) Coal mine waste from outside the 
permit area. You may dispose of coal 
mine waste materials from activities 
located outside the permit area within 
the permit area only if approved by the 
regulatory authority. Approval must 
be based upon a showing that disposal 
will be in accordance with the stand-
ards of this section. 

(d) Design and construction require-
ments. (1)(i) You must design and con-
struct coal mine waste disposal facili-
ties using current, prudent engineering 
practices and any design or construc-
tion criteria established by the regu-
latory authority. 

(ii) A qualified registered profes-
sional engineer, experienced in the de-
sign and construction of similar earth 
and waste structures, must certify the 
design of the disposal facility. The en-
gineer must specifically certify that 
any existing and planned underground 
mine workings in the vicinity of the 
disposal facility will not adversely im-
pact the stability of the structure. 

(iii) You must construct the disposal 
facility in accordance with the design 
and plans submitted under § 780.25 of 
this chapter and approved in the per-
mit. A qualified registered professional 
engineer experienced in the design and 
construction of similar earth and waste 
structures must certify that the facil-
ity has been constructed in accordance 
with the requirements of this para-
graph. 

(2) You must design and construct 
the disposal facility to attain a min-
imum long-term static safety factor of 
1.5. The foundation and abutments 
must be stable under all conditions of 
construction. 

(e) Foundation investigations. You 
must perform sufficient foundation and 
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abutment investigations, as well as 
any necessary laboratory testing of 
foundation material, to determine the 
design requirements for foundation sta-
bility and control of underseepage. The 
analyses of the foundation conditions 
must take into consideration the effect 
of any underground mine workings lo-
cated in the permit and adjacent areas 
upon the stability of the disposal facil-
ity. 

(f) Soil handling requirements. You 
must remove all vegetation, other or-
ganic matter, and soil materials from 
the disposal area prior to placement of 
the coal mine waste. You must store, 
redistribute, or otherwise use those 
materials in accordance with § 816.22 of 
this part. You may use soil substitutes 
and supplements if approved in the per-
mit in accordance with § 780.12(e) of 
this chapter. 

(g) Emergency procedures. (1) If any 
examination or inspection discloses 
that a potential hazard exists, you 
must inform the regulatory authority 
promptly of the finding and of the 
emergency procedures formulated for 
public protection and remedial action. 

(2) If adequate procedures cannot be 
formulated or implemented, you must 
notify the regulatory authority imme-
diately. The regulatory authority then 
must notify the appropriate agencies 
that other emergency procedures are 
required to protect the public. 

(h) Underground disposal. You may 
dispose of coal mine waste in under-
ground mine workings only in accord-
ance with a plan approved by the regu-
latory authority and the Mine Safety 
and Health Administration under 
§ 784.26 of this chapter. 

§ 816.83 What special requirements 
apply to coal mine waste refuse 
piles? 

(a) General requirements. Refuse piles 
must meet the applicable requirements 
of § 816.81 of this part, the additional 
requirements of this section, and the 
requirements of §§ 77.214 and 77.215 of 
this title. 

(b) Surface runoff and drainage control. 
(1) If the disposal area contains 
springs, natural or manmade water 
courses, or wet weather seeps, you 
must design and construct the refuse 
pile with diversions and underdrains as 

necessary to control erosion, prevent 
water infiltration into the disposal fa-
cility, and ensure stability. 

(2) You may not direct or divert un-
controlled surface runoff over the out-
slope of the refuse pile. 

(3) You must direct runoff from areas 
above the refuse pile and runoff from 
the surface of the refuse pile into sta-
bilized channels designed to meet the 
requirements of § 816.43 of this part and 
to safely pass the runoff from the 100- 
year, 6-hour precipitation event. You 
must use the appropriate regional Nat-
ural Resources Conservation Service 
synthetic storm distribution to deter-
mine the peak flow from surface runoff 
from this event. 

(4) Runoff diverted from undisturbed 
areas need not be commingled with 
runoff from the surface of the refuse 
pile. 

(5) Underdrains must comply with 
the requirements of § 816.71(f) of this 
part. 

(c) Surface area stabilization. You 
must provide slope protection to mini-
mize surface erosion at the site. You 
must revegetate all disturbed areas, in-
cluding diversion channels that are not 
riprapped or otherwise protected, upon 
completion of construction. 

(d) Final configuration and cover. (1) 
The final configuration of the refuse 
pile must be suitable for the approved 
postmining land use. Terraces may be 
constructed on the outslope of the 
refuse pile if required for stability, ero-
sion control, conservation of soil mois-
ture, or facilitation of the approved 
postmining land use. The grade of the 
outslope between terrace benches may 
not be steeper than 2h:1v (50 percent). 

(2) No permanent impoundments or 
depressions are allowed on the com-
pleted refuse pile. 

(3) Following final grading of the 
refuse pile, you must cover the coal 
mine waste with a minimum of 4 feet of 
the best available, nontoxic, and non-
combustible material in a manner that 
does not impede drainage from the 
underdrains. The regulatory authority 
may allow less than 4 feet of cover ma-
terial based on physical and chemical 
analyses showing that the revegetation 
requirements of §§ 816.111 and 816.116 of 
this part will be met. 
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(e) Inspections. You must comply with 
the inspection and examination re-
quirements of § 816.71(k) of this part. 

§ 816.84 What special requirements 
apply to coal mine waste impound-
ing structures? 

(a) Impounding structures con-
structed of coal mine waste or intended 
to impound coal mine waste must meet 
the requirements of § 816.81 of this part. 

(b) You may not use coal mine waste 
to construct impounding structures un-
less you demonstrate, and the regu-
latory authority finds in writing, that 
the stability of such a structure con-
forms to the requirements of this part 
and that the use of coal mine waste 
will not have a detrimental effect on 
downstream water quality or the envi-
ronment as a result of acid drainage or 
toxic seepage through the impounding 
structure. You must discuss the sta-
bility of the structure and the preven-
tion and potential impact of acid drain-
age or toxic seepage through the im-
pounding structure in detail in the de-
sign plan submitted to the regulatory 
authority in accordance with § 780.25 of 
this chapter. 

(c)(1) You must design, construct, 
and maintain each impounding struc-
ture constructed of coal mine waste or 
intended to impound coal mine waste 
in accordance with paragraphs (a) and 
(c) of § 816.49 of this part. 

(2) You may not retain these struc-
tures permanently as part of the ap-
proved postmining land use. 

(3) Each impounding structure con-
structed of coal mine waste or intended 
to impound coal mine waste that meets 
the criteria of § 77.216(a) of this title 
must have sufficient spillway capacity 
to safely pass, adequate storage capac-
ity to safely contain, or a combination 
of storage capacity and spillway capac-
ity to safely control, the probable max-
imum precipitation of a 6-hour precipi-
tation event or greater event as speci-
fied by the regulatory authority. 

(d) You must design spillways and 
outlet works to provide adequate pro-
tection against erosion and corrosion. 
Inlets must be protected against block-
age. 

(e) You must direct surface runoff 
from areas above the disposal facility 
and runoff from the surface of the facil-

ity that may cause instability or ero-
sion of the impounding structure into 
stabilized channels designed and con-
structed to meet the requirements of 
§ 816.43 of this part and to safely pass 
the runoff from a 100-year, 6-hour pre-
cipitation event. You must use the ap-
propriate regional Natural Resources 
Conservation Service synthetic storm 
distribution to determine the peak flow 
from surface runoff from this event. 

(f) For an impounding structure con-
structed of or impounding coal mine 
waste, you must remove at least 90 per-
cent of the water stored during the de-
sign precipitation event within the 10- 
day period following the design precipi-
tation event. 

§ 816.87 What special requirements 
apply to burning and burned coal 
mine waste? 

(a) You must extinguish coal mine 
waste fires in accordance with a plan 
approved by the regulatory authority 
and the Mine Safety and Health Ad-
ministration. The plan must contain, 
at a minimum, provisions to ensure 
that only those persons authorized by 
the operator, and who have an under-
standing of the procedures to be used, 
are involved in the extinguishing oper-
ations. 

(b) You may not remove burning or 
burned coal mine waste from a per-
mitted coal mine waste disposal area 
without a removal plan approved by 
the regulatory authority. Consider-
ation must be given to potential haz-
ards to persons working or living in the 
vicinity of the structure. 

§ 816.89 How must I dispose of noncoal 
mine wastes? 

(a)(1) You must place and store 
noncoal mine wastes including, but not 
limited to, grease, lubricants, paints, 
flammable liquids, garbage, abandoned 
mining machinery, lumber, and other 
combustible materials generated dur-
ing mining activities, in a controlled 
manner in a designated portion of the 
permit area. 

(2) Placement and storage of noncoal 
wastes must ensure that leachate and 
surface runoff do not degrade surface 
water or groundwater, that fires are 
prevented, and that the area remains 
stable and suitable for reclamation and 
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revegetation compatible with the nat-
ural surroundings. 

(b)(1) Final disposal of noncoal mine 
wastes must be in a designated disposal 
site within the permit area or in a 
state-approved solid waste disposal 
area. 

(2) Disposal sites within the permit 
area must meet the following require-
ments: 

(i) The site must be designed and con-
structed to ensure that leachate and 
drainage from the noncoal mine waste 
area does not degrade surface water or 
groundwater. 

(ii) Wastes must be routinely com-
pacted and covered to prevent combus-
tion and wind-borne waste. 

(iii) When the disposal of noncoal 
wastes is completed, the site must be 
covered with a minimum of 2 feet of 
soil, slopes must be stabilized, and the 
site must be revegetated in accordance 
with §§ 816.111 through 816.116 of this 
part. 

(iv) The disposal site must be oper-
ated in accordance with all local, state 
and federal requirements. 

(c) At no time may any noncoal mine 
waste be deposited in a coal mine waste 
refuse pile or impounding structure, 
nor may an excavation for a noncoal 
mine waste disposal site be located 
within 8 feet of any coal outcrop or 
coal storage area. 

§ 816.95 How must I protect surface 
areas from wind and water erosion? 

(a) You must protect and stabilize all 
exposed surface areas to effectively 
control erosion and air pollution at-
tendant to erosion. 

(b)(1) You must fill, regrade, or oth-
erwise stabilize rills and gullies that 
form in areas that have been regraded 
and upon which soil or soil substitute 
materials have been redistributed. This 
requirement applies only to rills and 
gullies that— 

(i) Disrupt the approved postmining 
land use or reestablishment of the veg-
etative cover; 

(ii) Cause or contribute to a violation 
of applicable state or tribal water qual-
ity standards or effluent limitations, 
including, but not limited to, water 
quality standards established under the 
authority of section 303(c) of the Clean 
Water Act, 33 U.S.C. 1313(c), and efflu-

ent limitations established in any Na-
tional Pollutant Discharge Elimination 
System permit issued for the operation 
under section 402 of the Clean Water 
Act, 33 U.S.C. 1342, or its state or tribal 
counterpart; 

(iii) Cause or contribute to a viola-
tion of applicable state or tribal water 
quality standards for groundwater; or 

(iv) Result in material damage to the 
hydrologic balance outside the permit 
area. 

(2) You must reapply soil materials 
to the filled or regraded rills and gul-
lies when necessary to reestablish a 
vegetative cover. You must then re-
plant those areas. 

§ 816.97 How must I protect and en-
hance fish, wildlife, and related en-
vironmental values? 

(a) General requirements. You, the per-
mittee, must, to the extent possible 
using the best technology currently 
available, minimize disturbances and 
adverse impacts on fish, wildlife, and 
related environmental values and 
achieve enhancement of those re-
sources where practicable, as described 
in detail in the fish and wildlife protec-
tion and enhancement plan approved in 
the permit in accordance with § 780.16 
of this chapter. 

(b) Requirements related to federal, 
state, and tribal endangered species 
laws.—(1) Requirements related to the En-
dangered Species Act of 1973. (i) You may 
not conduct any surface mining activ-
ity that is in violation of the Endan-
gered Species Act of 1973, 16 U.S.C. 1531 
et seq. Nothing in this chapter author-
izes the taking of a species listed as 
threatened or endangered under the 
Endangered Species Act of 1973, 16 
U.S.C. 1531 et seq., or the destruction or 
adverse modification of designated 
critical habitat unless the U.S. Fish 
and Wildlife Service or the National 
Marine Fisheries Service, as applica-
ble, authorizes the taking of a threat-
ened or endangered species or the de-
struction or adverse modification of 
designated critical habitat under 16 
U.S.C. 1536(b)(4) or 1539(a)(1)(B). 

(ii) You must promptly report to the 
regulatory authority the presence of 
any previously unreported species list-
ed as threatened or endangered, or any 
previously unreported species proposed 
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for listing as threatened or endangered, 
under the Endangered Species Act of 
1973, 16 U.S.C. 1531 et seq., within the 
permit or adjacent areas. This require-
ment applies regardless of whether the 
species was listed before or after per-
mit issuance. 

(iii)(A) Upon receipt of a notification 
under paragraph (b)(2)(ii) of this sec-
tion, the regulatory authority will con-
tact and coordinate with the appro-
priate state, tribal, and federal fish and 
wildlife agencies. 

(B) The regulatory authority, in co-
ordination with the appropriate state, 
tribal, and federal fish and wildlife 
agencies, will identify whether, and 
under what conditions, you may pro-
ceed. When necessary to ensure compli-
ance with the Endangered Species Act 
of 1973, 16 U.S.C. 1531 et seq., the regu-
latory authority will issue an order 
under § 774.10(b) of this chapter requir-
ing that you revise the permit. 

(iv) You must comply with any spe-
cies-specific protection measures re-
quired by the regulatory authority in 
coordination with the U.S. Fish and 
Wildlife Service or the National Marine 
Fisheries Service, as applicable. 

(2) Requirements related to state and 
tribal endangered species laws. (i) You 
must promptly report to the regu-
latory authority any previously unre-
ported state-listed or tribally-listed 
threatened or endangered species with-
in the permit or adjacent areas when-
ever you become aware of its presence. 
This requirement applies regardless of 
whether the species was listed before or 
after permit issuance. 

(ii)(A) Upon receipt of a notification 
under paragraph (b)(2)(i) of this sec-
tion, the regulatory authority will con-
tact and coordinate with the appro-
priate state or tribal fish and wildlife 
agencies. 

(B) The regulatory authority, in co-
ordination with the appropriate state 
or tribal fish and wildlife agencies, will 
identify whether, and under what con-
ditions, you may proceed. When nec-
essary, the regulatory authority will 
issue an order under § 774.10(b) of this 
chapter requiring that you revise the 
permit. 

(c) Bald and golden eagles. (1) You 
may not conduct any surface mining 
activity in a manner that would result 

in the unlawful taking of a bald or 
golden eagle, its nest, or any of its 
eggs. 

(2) You must promptly report to the 
regulatory authority any golden or 
bald eagle nest within the permit area 
of which you become aware. 

(3) Upon notification, the regulatory 
authority will contact and coordinate 
with the U.S. Fish and Wildlife Service 
and, when appropriate, the state or 
tribal fish and wildlife agency to iden-
tify whether, and under what condi-
tions, you may proceed. 

(4) Nothing in this chapter authorizes 
the taking of a bald or golden eagle, its 
nest, or any of its eggs in violation of 
the Bald and Golden Eagle Protection 
Act, 16 U.S.C. 668–668d. 

(d) Miscellaneous protective measures 
for other species of fish and wildlife. To 
the extent possible, using the best 
technology currently available, you 
must— 

(1) Ensure that electric power trans-
mission lines and other transmission 
facilities used for, or incidental to, sur-
face mining activities on the permit 
area are designed and constructed to 
minimize electrocution hazards to 
raptors and other avian species with 
large wingspans. 

(2) Locate, construct, operate, and 
maintain haul and access roads and 
sedimentation control structures in a 
manner that avoids or minimizes im-
pacts on important fish and wildlife 
species or other species protected by 
state or federal law. 

(3) Design fences, overland conveyors, 
and other potential barriers to permit 
passage for large mammals, except 
where the regulatory authority deter-
mines that such requirements are un-
necessary. 

(4) Fence, cover, or use other appro-
priate methods to exclude wildlife from 
ponds that contain hazardous con-
centrations of toxic or toxic-forming 
materials. 

(5) Reclaim and reforest lands that 
were forested at the time of applica-
tion and lands that would revert to for-
est under conditions of natural succes-
sion in a manner that enhances recov-
ery of the native forest ecosystem as 
expeditiously as practicable. 
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(e) Wetlands. (1) To the extent pos-
sible, using the best technology cur-
rently available, you must avoid dis-
turbances to wetlands and, where prac-
ticable, enhance them. If avoidance is 
not possible, you must restore or re-
place wetlands that you disturb and, 
where practicable, enhance them. 

(2) Nothing in paragraph (e)(1) of this 
section authorizes destruction or deg-
radation of wetlands in violation of 
section 404 of the Clean Water Act, 33 
U.S.C. 1344. 

(f) Habitat of unusually high value for 
fish and wildlife. To the extent possible, 
using the best technology currently 
available, you must avoid disturbances 
to and, where practicable, enhance ri-
parian and other native vegetation 
along rivers and streams, lentic vegeta-
tion bordering ponds and lakes, and 
habitat of unusually high value for fish 
and wildlife, as described in 
§ 779.20(c)(3) of this chapter. If avoid-
ance of these features is not possible, 
you must restore or replace those fea-
tures and, where practicable, enhance 
them. 

(g) Vegetation requirements for fish and 
wildlife habitat postmining land use. 
Where fish and wildlife habitat is a 
postmining land use, you must select 
and arrange the plant species to be 
used for revegetation to maximize the 
benefits to fish and wildlife. Plant spe-
cies must be native to the area and 
must be selected on the basis of the fol-
lowing criteria: 

(1) Their proven nutritional value for 
fish or wildlife. 

(2) Their value as cover for fish or 
wildlife. 

(3) Their ability to support and en-
hance fish or wildlife habitat after the 
release of performance bonds. 

(4) Their ability to sustain natural 
succession by allowing the establish-
ment and spread of plant species across 
ecological gradients. You may not use 
invasive plant species that are known 
to inhibit natural succession. 

(h) Vegetation requirements for crop-
land postmining land use. Where crop-
land is the postmining land use, and 
where appropriate for wildlife-manage-
ment and crop-management practices, 
you must intersperse the crop fields 
with trees, hedges, or fence rows to 
break up large blocks of monoculture 

and to diversify habitat types for birds 
and other animals. 

(i) Vegetation requirements for forestry 
postmining land uses. Where forestry, 
whether managed or unmanaged, is the 
postmining land use, you must plant 
native tree and understory species to 
the extent that doing so is not incon-
sistent with the type of forestry to be 
practiced as part of the postmining 
land use. In all cases, regardless of the 
type of forestry to be practiced as part 
of the postmining land use, you must 
intersperse plantings of commercial 
species with plantings of native trees 
and shrubs of high value to wildlife. 

(j) Vegetation requirements for other 
postmining land uses. Where residential, 
public service, commercial, industrial, 
or intensive recreational uses are the 
postmining land use, you must estab-
lish— 

(1) Greenbelts comprised of non- 
invasive native plants that provide 
food or cover for wildlife, unless green-
belts would be inconsistent with the 
approved postmining land use plan for 
that site. 

(2)(i) A vegetated buffer at least 100 
feet wide along each bank of all peren-
nial and intermittent streams within 
the permit area. The width of the buff-
er must be measured horizontally on a 
line perpendicular to the stream, be-
ginning at the ordinary high water 
mark. The buffer must be planted with 
species native to the area, including 
species adapted to and suitable for 
planting in any floodplains or other ri-
parian habitat located within the buff-
er. The species planted must consist of 
native tree and understory species if 
the land was forested at the time of ap-
plication or if it would revert to forest 
under conditions of natural succession. 

(ii) Paragraph (j)(2)(i) of this section 
does not apply to situations in which a 
vegetated buffer comprised of native 
species would be incompatible with an 
approved postmining land use that is 
implemented before final bond release 
under §§ 800.40 through 800.43 of this 
chapter. 

(k) Planting arrangement requirements. 
You must design and arrange plantings 
in a manner that optimizes benefits to 
wildlife to the extent practicable and 
consistent with the postmining land 
use. 
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§ 816.99 What measures must I take to 
prevent and remediate landslides? 

(a) You, the permittee or operator, 
must provide an undisturbed natural 
barrier beginning at the elevation of 
the lowest coal seam to be mined and 
extending from the outslope for the 
distance that the regulatory authority 
determines is needed to assure sta-
bility. The barrier must be retained in 
place to prevent slides. 

(b)(1) You must notify the regulatory 
authority by the fastest available 
means whenever a landslide occurs 
that has the potential to adversely af-
fect public property, health, safety, or 
the environment. 

(2) You must comply with any reme-
dial measures that the regulatory au-
thority requires in response to the no-
tification provided in paragraph (b)(1) 
of this section. 

§ 816.100 What are the standards for 
conducting reclamation contem-
poraneously with mining? 

You must reclaim all land disturbed 
by surface mining activities as contem-
poraneously as practicable with the 
mining operations, except when the 
mining operations are conducted in ac-
cordance with a variance for concur-
rent surface and underground mining 
activities under § 785.18 of this chapter. 
Reclamation activities include, but are 
not limited to, backfilling, grading, 
soil replacement, revegetation, and 
stream restoration. 

§ 816.101 [Reserved] 

§ 816.102 How must I backfill the 
mined area and grade and con-
figure the land surface? 

(a) You, the permittee or operator, 
must backfill all mined areas and 
grade all disturbed areas in compliance 
with the plan approved in the permit in 
accordance with § 780.12(d) of this chap-
ter to— 

(1) Restore the approximate original 
contour as the final surface configura-
tion, except in the following situations: 

(i) Mountaintop removal mining op-
erations approved under § 785.14 of this 
chapter. 

(ii) Sites for which the regulatory au-
thority has approved a variance under 
§ 785.16 of this chapter. 

(iii) Operations to which the thin 
overburden standards of § 816.104 of this 
part apply. 

(iv) Operations to which the thick 
overburden standards of § 816.105 of this 
part apply. 

(v) Remining operations on pre-
viously mined areas, but only to the 
extent specified in § 816.106(b) of this 
part. 

(vi) Excess spoil fills constructed in 
accordance with § 816.71 or § 816.74 of 
this part. 

(vii) Refuse piles constructed in ac-
cordance with § 816.83 of this part. 

(viii) Permanent impoundments that 
meet the requirements of paragraph 
(a)(3)(ii) of this section and § 780.35(b)(4) 
of this chapter. 

(ix) The placement, in accordance 
with § 780.35(b)(3) of this chapter, of 
what would otherwise be excess spoil 
on the mined-out area to heights in ex-
cess of the premining elevation when 
necessary to avoid or minimize con-
struction of excess spoil fills on undis-
turbed land. 

(2) Minimize the creation of uniform 
slopes and cut-and-fill terraces. The 
regulatory authority may approve cut- 
and-fill terraces only if— 

(i) They are compatible with the ap-
proved postmining land use and are 
needed to conserve soil moisture, en-
sure stability, or control erosion on 
final-graded slopes; or 

(ii) Specialized grading, foundation 
conditions, or roads are required for 
the approved postmining land use, in 
which case the final grading may in-
clude a terrace of adequate width to 
ensure the safety, stability, and ero-
sion control necessary to implement 
the postmining land use. 

(3) Eliminate all highwalls, spoil 
piles, impoundments, and depressions, 
except in the following situations: 

(i) You may construct or retain small 
depressions if— 

(A) They are needed to retain mois-
ture, minimize erosion, create or en-
hance wildlife habitat, or assist revege-
tation; 

(B) They are consistent with the hy-
drologic reclamation plan approved in 
the permit in accordance with § 780.22 
of this chapter; and 
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(C) You demonstrate that they will 
not result in elevated levels of param-
eters of concern in discharges from the 
backfilled and graded area. 

(ii) The regulatory authority may ap-
prove the retention of permanent im-
poundments if— 

(A) They meet the requirements of 
§§ 816.49 and 816.55 of this part; 

(B) They are suitable for the ap-
proved postmining land use; 

(C) You demonstrate compliance with 
the future maintenance provisions of 
§ 800.42(c)(5) of this chapter; and 

(D) You have obtained all necessary 
approvals and authorizations under 
section 404 of the Clean Water Act, 33 
U.S.C. 1344, when the impoundment is 
located in waters subject to the juris-
diction of the Clean Water Act, 33 
U.S.C. 1251 et seq. 

(iii) You may retain highwalls on 
previously mined areas to the extent 
provided in § 816.106(b) of this part. 

(iv) You may retain modified 
highwall segments to the extent nec-
essary to replace similar natural 
landforms removed by the mining oper-
ation. The regulatory program must 
establish the conditions under which 
these highwall segments may be re-
tained and the modifications that must 
be made to the highwall to ensure 
that— 

(A) The retained segment resembles 
similar landforms that existed before 
any mining and restores the ecological 
niches that those landforms provided. 
Nothing in this paragraph authorizes 
the retention of modified highwall seg-
ments in excess of the number, length, 
and height needed to replace similar 
landforms that existed before any min-
ing. 

(B) The retained segment is stable. 
Features that result in the creation of 
talus slopes for wildlife habitat are ac-
ceptable if they meet the requirements 
of paragraph (a)(3)(iv)(A) of this sec-
tion. 

(C) The retained segment does not 
create an increased safety hazard com-
pared to the features that existed be-
fore any mining. 

(D) The exposure of water-bearing 
strata, if any, in the retained segment 
does not adversely impact the hydro-
logic balance. 

(4) Achieve a postmining slope that 
does not exceed either the angle of 
repose or such lesser slope as is nec-
essary to achieve a minimum long- 
term static safety factor of 1.3 and to 
prevent slides. 

(5) Minimize erosion and water pollu-
tion, both on and off the site. 

(6) Support the approved postmining 
land use. 

(b) You must return all spoil to the 
mined-out area. This requirement does 
not apply to— 

(1) Excess spoil disposed of in accord-
ance with § 816.71 or § 816.74 of this part. 

(2) Mountaintop removal mining op-
erations approved under § 785.14 of this 
chapter. 

(3) Spoil placed outside the mined- 
out area in non-steep slope areas to re-
store the approximate original contour 
by blending the spoil into the sur-
rounding terrain, provided that you 
comply with the following require-
ments: 

(i) You must remove all vegetation 
and other organic matter from the area 
outside the mined-out area before spoil 
placement begins. You may not burn 
these materials; you must store, redis-
tribute, use, or bury them in the man-
ner specified in § 816.22(f) of this part. 

(ii) You must remove, segregate, 
store, and redistribute topsoil on the 
area outside the mined-out area in ac-
cordance with § 816.22 of this part. 

(c) You must compact spoil and 
waste materials when necessary to en-
sure stability or to prevent the forma-
tion of acid or toxic mine drainage, 
but, to the extent possible, you must 
avoid compacting spoil, soil, and other 
materials placed in what will be the 
root zone of the species planted under 
the revegetation plan approved in the 
permit in accordance with § 780.12(g) of 
this chapter. 

(d)(1) You must cover all exposed coal 
seams with material that is non-
combustible, nonacid-forming, and 
nontoxic-forming. 

(2) You must handle and dispose of 
all other combustible materials ex-
posed, used, or produced during mining 
in accordance with § 816.89 of this part 
in a manner that will prevent sus-
tained combustion, as approved in the 
permit in accordance with § 780.12(j) of 
this chapter. 

VerDate Sep<11>2014 16:28 Jul 31, 2017 Jkt 241127 PO 00000 Frm 00406 Fmt 8010 Sfmt 8010 Q:\30\30V3.TXT 31kp
ay

ne
 o

n 
D

S
K

54
D

X
V

N
1O

F
R

 w
ith

 $
$_

JO
B



397 

Surface Mining Reclamation and Enforcement, Interior § 816.105 

(3) You must handle all other acid- 
forming and toxic-forming materials— 

(i) In compliance with the plan ap-
proved in the permit in accordance 
with § 780.12(n) of this chapter; 

(ii) In compliance with § 816.38 of this 
part; 

(iii) In compliance with the hydro-
logic reclamation plan approved in the 
permit in accordance with § 780.22(a) of 
this chapter; and 

(iv) In a manner that will minimize 
adverse effects on plant growth and the 
approved postmining land use. 

(e) You must dispose of any coal 
mine waste placed in the mined-out 
area in accordance with §§ 816.81 and 
816.83 of this part, except that a long- 
term static safety factor of 1.3 will 
apply instead of the 1.5 factor specified 
in § 816.81(d)(2) of this part. 

(f) You must prepare final-graded 
surfaces in a manner that minimizes 
erosion and provides a surface for re-
placement of soil materials that will 
minimize slippage. 

§ 816.104 What special provisions for 
backfilling, grading, and surface 
configuration apply to sites with 
thin overburden? 

(a) Applicability. This section applies 
only where the thickness of all over-
burden strata multiplied by the swell 
factor for those strata plus the thick-
ness of any waste materials to be re-
turned to the mined-out area is less 
than the combined thickness of the 
overburden and coal seam or seams 
prior to removing the coal to the ex-
tent that there is insufficient material 
to restore the approximate original 
contour. Specifically, there is insuffi-
cient material to achieve a surface 
configuration that— 

(1) Closely resembles the surface con-
figuration of the mined area prior to 
any mining; and 

(2) Blends into and complements the 
drainage pattern of the surrounding 
terrain. 

(b) Performance standards. Where thin 
overburden as described in paragraph 
(a) of this section occurs within the 
permit area, you must backfill all 
mined areas and grade all disturbed 
areas in accordance with the plan ap-
proved in the permit under § 780.12(d) of 

this chapter. At a minimum, you 
must— 

(1) Use all spoil and waste materials 
available from the entire permit area 
to attain the lowest practicable grade 
that does not exceed the angle of 
repose. 

(2) Comply with the requirements of 
paragraphs (a)(2) through (f) of § 816.102 
of this part. 

(3) Ensure that the final surface con-
figuration blends into and com-
plements the drainage pattern of the 
surrounding terrain to the extent pos-
sible. 

§ 816.105 What special provisions for 
backfilling, grading, and surface 
configuration apply to sites with 
thick overburden? 

(a) Applicability. This section applies 
only where the thickness of all over-
burden strata multiplied by the swell 
factor for those strata plus the thick-
ness of any waste materials to be re-
turned to the mined-out area exceeds 
the combined thickness of the overbur-
den strata and the coal seam or seams 
in place to the extent that there is 
more material than can be used to re-
store the approximate original con-
tour. Specifically, the amount of mate-
rial to be returned to the mined-out 
area is so large that it is not possible 
to achieve a surface configuration that 
closely resembles the surface configu-
ration of the mined land prior to any 
mining. 

(b) Performance standards. Where 
thick overburden as described in para-
graph (a) of this section occurs within 
the permit area, you must backfill all 
mined areas and grade all disturbed 
areas in accordance with the plan ap-
proved in the permit under § 780.12(d) of 
this chapter. At a minimum, you 
must— 

(1) Backfill the mined-out area to the 
approximate original contour and then 
place the remaining spoil and waste 
materials on top of the backfilled area 
to the extent possible, as determined in 
accordance with the excess spoil mini-
mization requirements of § 780.35(b) of 
this chapter. 

(2) Grade the backfilled area to the 
lowest practicable grade that is eco-
logically sound, consistent with the 
postmining land use, and compatible 
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with the surrounding region. No slope 
may exceed the angle of repose. 

(3) Comply with the requirements of 
paragraphs (a)(2) through (f) of § 816.102 
of this part. 

(4) Dispose of any excess spoil in ac-
cordance with § 816.71 or § 816.74 of this 
part. 

(5) Ensure that the final surface con-
figuration blends into and com-
plements the drainage pattern of the 
surrounding terrain to the extent pos-
sible. 

§ 816.106 What special provisions for 
backfilling, grading, and surface 
configuration apply to previously 
mined areas with a preexisting 
highwall? 

(a) Remining operations on pre-
viously mined areas that contain a pre-
existing highwall must comply with 
the requirements of §§ 816.102 through 
816.107 of this part, except as provided 
in this section. 

(b) The highwall elimination require-
ments of § 816.102(a) of this part do not 
apply to remining operations for which 
you demonstrate in writing, to the reg-
ulatory authority’s satisfaction, that 
the volume of all reasonably available 
spoil is insufficient to completely 
backfill the reaffected or enlarged 
highwall. Instead, for those operations, 
you must eliminate the highwall to the 
maximum extent technically practical 
in accordance with the following cri-
teria: 

(1) You must use all spoil generated 
by the remining operation and any 
other reasonably available spoil to 
backfill the area. You must include 
reasonably available spoil in the imme-
diate vicinity of the remining oper-
ation within the permit area. 

(2) You must grade the backfilled 
area to a slope that is compatible with 
the approved postmining land use and 
that provides adequate drainage and 
long-term stability. 

(3) Any highwall remnant must be 
stable and not pose a hazard to the 
public health and safety or to the envi-
ronment. You must demonstrate, to 
the satisfaction of the regulatory au-
thority, that the highwall remnant is 
stable. 

(4) You must not disturb spoil placed 
on the outslope during previous mining 
operations if disturbance would cause 

instability of the remaining spoil or 
otherwise increase the hazard to the 
public health and safety or to the envi-
ronment. 

§ 816.107 What special provisions for 
backfilling, grading, and surface 
configuration apply to operations 
on steep slopes? 

(a) Surface mining activities on steep 
slopes must comply with this section 
and the requirements of §§ 816.102 
through 816.106 of this part, except 
where— 

(1) Mining is conducted on flat or 
gently rolling terrain with an occa-
sional steep slope through which the 
mining proceeds and leaves a plain or 
predominantly flat area; or 

(2) Operations are conducted in ac-
cordance with part 824 of this chapter. 

(b) You may not place the following 
materials on the downslope: 

(1) Spoil. 
(2) Waste materials of any type. 
(3) Debris, including debris from 

clearing and grubbing, except for 
woody materials used to enhance fish 
and wildlife habitat. 

(4) Abandoned or disabled equipment. 
(c) You may not disturb land above 

the highwall unless the regulatory au-
thority finds that disturbance will fa-
cilitate compliance with the environ-
mental protection standards of this 
subchapter and the disturbance is lim-
ited to that necessary to facilitate 
compliance. 

(d) You must handle woody materials 
in accordance with § 816.22(f) of this 
part. 

§ 816.111 How must I revegetate areas 
disturbed by mining activities? 

(a) You, the permittee, must estab-
lish a diverse, effective, permanent 
vegetative cover on regraded areas and 
on all other disturbed areas except— 

(1) Water areas approved as a 
postmining land use or in support of 
the postmining land use. 

(2) The surfaces of roads approved for 
retention to support the postmining 
land use. 

(3) Rock piles, water areas, and other 
non-vegetative features created to re-
store or enhance wildlife habitat under 
the fish and wildlife protection and en-
hancement plan approved in the permit 
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in accordance with § 780.16 of this chap-
ter. 

(4) Any other impervious surface, 
such as a building or a parking lot, ap-
proved as part of or in support of the 
postmining land use. This provision ap-
plies only to structures and facilities 
constructed before expiration of the re-
vegetation responsibility period. 

(b) The reestablished vegetative 
cover must— 

(1) Comply with the revegetation 
plan approved in the permit in accord-
ance with § 780.12(g) of this chapter. 

(2) Be consistent with the approved 
postmining land use and, except as pro-
vided in the revegetation plan approved 
in the permit in accordance with 
§ 780.12(g) of this chapter, the native 
plant communities described in § 779.19 
of this chapter. 

(3) Be at least equal in extent of 
cover to the natural vegetation of the 
area. 

(4) Be capable of stabilizing the soil 
surface and, in the long term, pre-
venting erosion in excess of what would 
have occurred naturally had the site 
not been disturbed. 

(5) Not inhibit the establishment of 
trees and shrubs when the revegetation 
plan approved in the permit requires 
the use of woody plants. 

(c) Volunteer plants of species that 
are desirable components of the plant 
communities described in the permit 
application under § 779.19 of this chap-
ter and that are not inconsistent with 
the postmining land use may be consid-
ered in determining whether the re-
quirements of §§ 816.111 and 816.116 have 
been met. 

(d) You must stabilize all areas upon 
which you have redistributed soil or 
soil substitute materials. You must use 
one or a combination of the following 
methods, unless the regulatory author-
ity determines that neither method is 
necessary to stabilize the surface and 
control erosion— 

(1) Establishing a temporary vegeta-
tive cover consisting of noncompetitive 
and non-invasive species, either native 
or domesticated or a combination 
thereof. 

(2) Applying a suitable mulch free of 
weed and noxious plant seeds. 

(e) You must plant all disturbed 
areas with the species needed to estab-

lish a permanent vegetative cover dur-
ing the first normal period for favor-
able planting conditions after redis-
tribution of the topsoil or other plant- 
growth medium. The normal period for 
favorable planting conditions is the 
generally accepted local planting time 
for the type of plant materials ap-
proved in the permit as part of the re-
vegetation plan under § 780.12(g) of this 
chapter. 

§§ 816.113–816.114 [Reserved] 

§ 816.115 How long am I responsible 
for revegetation after planting? 

(a) General provisions. (1) The period 
of extended responsibility for success-
ful revegetation will begin after the 
last year of augmented seeding, fer-
tilizing, irrigation, or other work, ex-
cluding husbandry practices that are 
approved by the regulatory authority 
in accordance with paragraph (d) of 
this section. 

(2) The initial planting of small areas 
that are regraded and planted as a re-
sult of the removal of sediment control 
structures and associated structures 
and facilities, including ancillary roads 
used to access those structures, need 
not be considered an augmented seed-
ing necessitating an extended or sepa-
rate revegetation responsibility period. 
This paragraph also applies to areas 
upon which accumulated sediment and 
materials resulting from removal of 
sedimentation pond embankments are 
spread. 

(b) Areas of more than 26.0 inches of av-
erage annual precipitation. In areas of 
more than 26.0 inches of annual aver-
age precipitation, the period of respon-
sibility will continue for a period of 
not less than— 

(1) Five full years, except as provided 
in paragraph (b)(2) of this section. 

(i) The vegetation parameters for 
grazing land, pasture land, or cropland 
must equal or exceed the approved suc-
cess standard during the growing sea-
son of any 2 years of the responsibility 
period, except the first year. 

(ii) On all other areas, the param-
eters must equal or exceed the applica-
ble success standard during the grow-
ing season of the last year of the re-
sponsibility period. 
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(2) Two full years for lands eligible 
for remining included in a permit ap-
proved under § 785.25 of this chapter. 
The lands must equal or exceed the ap-
plicable ground cover standard during 
the growing season of the last year of 
the responsibility period. 

(c) Areas of 26.0 inches or less average 
annual precipitation. In areas of 26.0 
inches or less average annual precipita-
tion, the period of responsibility will 
continue for a period of not less than: 

(1) Ten full years, except as provided 
in paragraph (c)(2) of this section. 

(i) The vegetation parameters for 
grazing land, pasture land, or cropland 
must equal or exceed the approved suc-
cess standard during the growing sea-
son of any two years after year six of 
the responsibility period. 

(ii) On all other areas, the param-
eters must equal or exceed the applica-
ble success standard during the grow-
ing season of the last year of the re-
sponsibility period. 

(2) Five full years for lands eligible 
for remining included in a permit ap-
proved under § 785.25 of this chapter. 
The lands must equal or exceed the ap-
plicable ground cover standard during 
the growing seasons of the last two 
consecutive years of the responsibility 
period. 

(d) Normal husbandry practices. (1) The 
regulatory authority may approve se-
lective husbandry practices, excluding 
augmented seeding, fertilization, or ir-
rigation, provided it obtains prior ap-
proval from OSMRE in accordance with 
§ 732.17 of this chapter that the prac-
tices are normal husbandry practices, 
without extending the period of respon-
sibility for revegetation success and 
bond liability, if those practices can be 
expected to continue as part of the 
postmining land use or if discontinu-
ance of the practices after the liability 
period expires will not reduce the prob-
ability of permanent revegetation suc-
cess. 

(2) Approved practices must be nor-
mal husbandry practices within the re-
gion for unmined lands having land 
uses similar to the approved 
postmining land use of the disturbed 
area, including such practices as dis-
ease, pest, and vermin control; and any 
pruning, reseeding, and transplanting 

specifically necessitated by such ac-
tions. 

§ 816.116 What requirements apply to 
standards for determining revegeta-
tion success? 

(a) The regulatory authority must se-
lect standards for revegetation success 
and statistically valid sampling tech-
niques for measuring revegetation suc-
cess. The standards and techniques 
must be made available to the public in 
written form. 

(b) The standards for success applied 
to a specific permit must reflect the re-
vegetation plan requirements of 
§ 780.12(g) of this chapter. They must be 
based upon the following data— 

(1) The plant community and vegeta-
tion information required under § 779.19 
of this chapter. 

(2) The soil type and productivity in-
formation required under § 779.21 of this 
chapter. 

(3) The land use capability and pro-
ductivity information required under 
§ 779.22 of this chapter. 

(4) The postmining land use approved 
under § 780.24 of this chapter, but only 
to the extent that the approved 
postmining land use will be imple-
mented before final bond release under 
§§ 800.40 through 800.43 of this chapter. 
Otherwise, the site must be revege-
tated in a manner that will restore na-
tive plant communities and the revege-
tation success standards for the site 
must reflect that requirement. 

(c) Except for the areas identified in 
§ 816.111(a) of this part, standards for 
success must include— 

(1) Species diversity. 
(2) Areal distribution of species. 
(3) Ground cover, except for land ac-

tually used for cropland after the com-
pletion of regrading and redistribution 
of soil materials. 

(4) Production, for land used for crop-
land, pasture, or grazing land either be-
fore permit issuance or after the com-
pletion of regrading and redistribution 
of soil materials. 

(5) Stocking, for areas revegetated 
with woody plants. 

(d) The ground cover, production, or 
stocking of the revegetated area will 
be considered equal to the approved 
success standard for those parameters 
when the measured values are not less 
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than 90 percent of the success standard, 
using a 90-percent statistical con-
fidence interval (i.e., a one-sided test 
with a 0.10 alpha error). 

(e) For all areas revegetated with 
woody plants, regardless of the 
postmining land use, the regulatory 
authority must specify minimum 
stocking and planting arrangements on 
the basis of local and regional condi-
tions and after coordination with and 
approval by the state agencies respon-
sible for the administration of forestry 
and wildlife programs. Coordination 
and approval may occur on either a 
program-wide basis or a permit-specific 
basis. 

(f)(1) Only those species of trees and 
shrubs approved in the permit as part 
of the revegetation plan under 
§ 780.12(g) of this chapter or volunteer 
trees and shrubs of species that meet 
the requirements of § 816.111(c) of this 
part may be counted in determining 
whether stocking standards have been 
met. 

(2)(i) At the time of final bond re-
lease under §§ 800.40 through 800.43 of 
this chapter, at least 80 percent of the 
trees and shrubs used to determine suc-
cess must have been in place for 60 per-
cent of the applicable minimum period 
of responsibility under § 816.115 of this 
part. 

(ii) Trees and shrubs counted in de-
termining revegetation success must 
be healthy and have been in place for 
not less than two growing seasons. Any 
replanting must be done by means of 
transplants to allow for proper ac-
counting of plant stocking. 

(iii)(A) For purposes of paragraph 
(f)(2)(ii) of this section, volunteer trees 
and shrubs of species that meet the re-
quirements of § 816.111(c) of this part 
may be deemed equivalent to planted 
specimens two years of age or older. 

(B) Suckers on shrubby vegetation 
can be counted as volunteer plants 
when it is evident that the shrub com-
munity is vigorous and expanding. 

(iv) The requirements of paragraphs 
(f)(2)(i) and (ii) of this section will be 
deemed met when records of woody 
vegetation planted show that— 

(A) No woody plants were planted 
during the last two growing seasons of 
the responsibility period; and 

(B) If any replanting of woody plants 
took place earlier during the responsi-
bility period, the total number planted 
during the last 60 percent of that pe-
riod is less than 20 percent of the total 
number of woody plants required to 
meet the stocking standard. 

(3) Vegetative ground cover on areas 
planted with trees or shrubs must be of 
a nature that allows for natural estab-
lishment and succession of native 
plants, including trees and shrubs. 

(g) Special provision for areas that are 
to be developed within the revegetation re-
sponsibility period. Portions of the per-
mit area that are to be developed for 
industrial, commercial, or residential 
use within the revegetation responsi-
bility period need not meet production 
or stocking standards. For those areas, 
the vegetative ground cover must not 
be less than that required to control 
erosion. 

(h) Special provision for previously 
mined areas. Previously mined areas 
need only meet a vegetative ground 
cover standard, unless the regulatory 
authority specifies otherwise. At a 
minimum, the cover on the revegetated 
previously mined area must not be less 
than the ground cover existing before 
redisturbance and must be adequate to 
control erosion. 

(i) Special provision for prime farmland. 
For prime farmland historically used 
for cropland, the revegetation success 
standard provisions of § 823.15 of this 
chapter apply in lieu of the require-
ments of paragraphs (b) through (h) of 
this section. 

§ 816.131 What actions must I take 
when I temporarily cease mining 
operations? 

(a)(1) Each person who temporarily 
ceases to conduct surface mining ac-
tivities at a particular site must effec-
tively secure surface facilities in areas 
in which there are no current oper-
ations, but where operations are to be 
resumed under an approved permit. 

(2) Temporary cessation does not re-
lieve a person of his or her obligation 
to comply with any provisions of the 
approved permit. 

(b)(1) You must submit a notice of in-
tent to temporarily cease operations to 
the regulatory authority before ceasing 
mining and reclamation operations for 
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30 or more days, or as soon as you 
know that a temporary cessation will 
extend beyond 30 days. 

(2) The notice of temporary cessation 
must include a statement of the— 

(i) Exact number of surface acres dis-
turbed within the permit area prior to 
temporary cessation; 

(ii) Extent and kind of reclamation 
accomplished before temporary ces-
sation; and 

(iii) Backfilling, regrading, revegeta-
tion, environmental monitoring, and 
water treatment activities that will 
continue during temporary cessation. 

§ 816.132 What actions must I take 
when I permanently cease mining 
operations? 

(a) Persons who permanently cease 
surface mining activities at a par-
ticular site must close, backfill, or oth-
erwise permanently reclaim all dis-
turbed areas in accordance with this 
chapter and the permit approved by the 
regulatory authority. 

(b) All equipment, structures, under-
ground openings, or other facilities 
must be removed and the affected land 
reclaimed, unless the regulatory au-
thority approves retention of those fea-
tures because they are suitable for the 
postmining land use or environmental 
monitoring. 

§ 816.133 What provisions concerning 
postmining land use apply to my 
operation? 

You, the permittee, must restore all 
disturbed areas in a timely manner to 
conditions that are capable of sup-
porting— 

(a) The uses they were capable of sup-
porting before any mining, as described 
under § 779.22 of this chapter; or 

(b) Higher or better uses approved 
under § 780.24(b) of this chapter. 

§ 816.150 What are the general require-
ments for haul and access roads? 

(a) Road classification system. (1) Each 
road meeting the definition of that 
term in § 701.5 of this chapter must be 
classified as either a primary road or 
an ancillary road. 

(2) A primary road is any road that 
is— 

(i) Used for transporting coal or 
spoil; 

(ii) Frequently used for access or 
other purposes for a period in excess of 
6 months; or 

(iii) To be retained for an approved 
postmining land use. 

(3) An ancillary road is any road not 
classified as a primary road. 

(b) Performance standards. Each road 
must be located, designed, constructed, 
reconstructed, used, maintained, and 
reclaimed so as to— 

(1) Control or prevent erosion, silta-
tion, and air pollution attendant to 
erosion, including road dust and dust 
occurring on other exposed surfaces, by 
measures such as vegetating, watering, 
using chemical or other dust suppres-
sants, or otherwise stabilizing all ex-
posed surfaces in accordance with cur-
rent, prudent engineering practices. 

(2) Control or prevent damage to fish, 
wildlife, or their habitat and related 
environmental values. 

(3) Control or prevent additional con-
tributions of suspended solids to 
streamflow or runoff outside the per-
mit area; 

(4) Neither cause nor contribute, di-
rectly or indirectly, to a violation of 
applicable state or tribal water quality 
standards for surface water and 
groundwater, including, but not lim-
ited to, surface water quality standards 
established under the authority of sec-
tion 303(c) of the Clean Water Act, 33 
U.S.C. 1313(c). 

(5) Refrain from seriously altering 
the normal flow of water in streambeds 
or drainage channels. 

(6) Prevent or control damage to pub-
lic or private property, including the 
prevention or mitigation of adverse ef-
fects on lands within the boundaries of 
units of the National Park System, the 
National Wildlife Refuge System, the 
National System of Trails, the Na-
tional Wilderness Preservation Sys-
tem, the Wild and Scenic Rivers Sys-
tem, including designated study rivers, 
and National Recreation Areas des-
ignated by Act of Congress. 

(7) Use nonacid- and nontoxic-form-
ing substances in road surfacing. 

(c) Design and construction limits and 
establishment of design criteria. To en-
sure environmental protection appro-
priate for their planned duration and 
use, including consideration of the type 
and size of equipment used, the design 
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and construction or reconstruction of 
roads must include appropriate limits 
for grade, width, surface materials, 
surface drainage control, culvert place-
ment, and culvert size, in accordance 
with current, prudent engineering 
practices, and any necessary design cri-
teria established by the regulatory au-
thority. 

(d) Location. (1) No part of any road 
may be located in the channel of an 
intermittent or perennial stream un-
less specifically approved by the regu-
latory authority in accordance with 
§ 780.28 of this chapter and § 816.57 of 
this part. 

(2) Roads must be located to mini-
mize downstream sedimentation and 
flooding. 

(e) Maintenance. (1) A road must be 
maintained to meet the performance 
standards of this part and any addi-
tional criteria specified by the regu-
latory authority. 

(2) A road damaged by a catastrophic 
event, such as a flood or earthquake, 
must be repaired as soon as is prac-
ticable after the damage has occurred. 

(f) Reclamation. A road not to be re-
tained as part of an approved 
postmining land use must be reclaimed 
in accordance with the approved rec-
lamation plan as soon as practicable 
after it is no longer needed for mining 
and reclamation operations. Reclama-
tion must include— 

(1) Closing the road to traffic. 
(2) Removing all bridges and culverts 

unless approved as part of the 
postmining land use. 

(3) Removing or otherwise disposing 
of road-surfacing materials that are in-
compatible with the postmining land 
use and revegetation requirements. 

(4) Reshaping the slopes of road cuts 
and fills as necessary to be compatible 
with the postmining land use and to 
complement the natural drainage pat-
tern of the surrounding terrain. 

(5) Protecting the natural drainage 
patterns by installing dikes or cross- 
drains as necessary to control surface 
runoff and erosion. 

(6) Scarifying or ripping the roadbed, 
replacing topsoil or substitute mate-
rial in accordance with § 816.22 of this 
part, and revegetating disturbed sur-
faces in accordance with §§ 816.111, 
816.115, and 816.116 of this chapter. 

§ 816.151 What additional require-
ments apply to primary roads? 

(a) Primary roads must meet the re-
quirements of § 816.150 of this part and 
the additional requirements of this sec-
tion. 

(b) Certification. The construction or 
reconstruction of primary roads must 
be certified in a report to the regu-
latory authority by a qualified reg-
istered professional engineer, or in any 
state that authorizes land surveyors to 
certify the construction or reconstruc-
tion of primary roads, a qualified reg-
istered professional land surveyor with 
experience in the design and construc-
tion of roads. The report must indicate 
that the primary road has been con-
structed or reconstructed as designed 
and in accordance with the approved 
plan. 

(c) Safety factor. Each primary road 
embankment must have a minimum 
static factor of 1.3 or meet the require-
ments established under § 780.37(c) of 
this chapter. 

(d) Location. (1) To minimize erosion, 
a primary road must be located, insofar 
as is practicable, on the most stable 
available surface. 

(2) Fords of perennial or intermittent 
streams are prohibited unless they are 
specifically approved by the regulatory 
authority as temporary routes during 
periods of road construction. 

(e) Drainage control. In accordance 
with the approved plan— 

(1) Each primary road must be con-
structed, or reconstructed, and main-
tained to have adequate drainage con-
trol, using structures such as, but not 
limited to, bridges, ditches, cross 
drains, and ditch relief drains. The 
drainage control system must be de-
signed to safely pass the peak runoff 
from the 10-year, 6-hour precipitation 
event, or any greater event specified by 
the regulatory authority. 

(2) Drainage pipes and culverts must 
be installed as designed, and main-
tained in a free and operating condi-
tion and to prevent or control erosion 
at inlets and outlets. 

(3) Drainage ditches must be con-
structed and maintained to prevent un-
controlled drainage over the road sur-
face and embankment. 

(4) Culverts must be installed and 
maintained to sustain the vertical soil 
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pressure, the passive resistance of the 
foundation, and the weight of vehicles 
using the road. 

(5) Natural stream channels must not 
be altered or relocated without the 
prior approval of the regulatory au-
thority in accordance with § 780.28 of 
this chapter and § 816.57 of this part. 

(6) Except as provided in paragraph 
(d)(2) of this section, structures for pe-
rennial or intermittent stream channel 
crossings must be made using bridges, 
culverts, low-water crossings, or other 
structures designed, constructed, and 
maintained using current prudent engi-
neering practices. The regulatory au-
thority must ensure that low-water 
crossings are designed, constructed, 
and maintained to prevent erosion of 
the structure or streambed and addi-
tional contributions of suspended sol-
ids to streamflow. 

(f) Surfacing. Primary roads must be 
surfaced with material approved by the 
regulatory authority as being suffi-
ciently durable for the anticipated vol-
ume of traffic and the weight and speed 
of vehicles using the road. 

§ 816.180 To what extent must I pro-
tect utility installations? 

You must conduct all surface coal 
mining operations in a manner that 
minimizes damage, destruction, or dis-
ruption of services provided by oil, gas, 
and water wells; oil, gas, and coal-slur-
ry pipelines; railroads; electric and 
telephone lines; and water and sewage 
lines that pass over, under, or through 
the permit area, unless otherwise ap-
proved by the owner of those facilities 
and the regulatory authority. 

§ 816.181 What requirements apply to 
support facilities? 

(a) You must operate each support fa-
cility in accordance with the permit 
issued for the mine or coal preparation 
plant to which the facility is incident 
or from which its operation results. 

(b) In addition to the other provi-
sions of this part, you must locate, 
maintain, and use support facilities in 
a manner that— 

(1) Prevents or controls erosion and 
siltation, water pollution, and damage 
to public or private property; and 

(2) To the extent possible using the 
best technology currently available— 

(i) Minimizes damage to fish, wild-
life, and related environmental values; 
and 

(ii) Minimizes additional contribu-
tions of suspended solids to streamflow 
or runoff outside the permit area. Any 
such contributions may not be in ex-
cess of limitations of state or federal 
law. 

§ 816.200 [Reserved] 

PART 817—PERMANENT PROGRAM 
PERFORMANCE STANDARDS— 
UNDERGROUND MINING ACTIVI-
TIES 

Sec. 
817.1 What does this part do? 
817.2 What is the objective of this part? 
817.10 Information collection. 
817.11 What signs and markers must I post? 
817.13 What special requirements apply to 

drilled holes, wells, and exposed under-
ground openings? 

817.14–817.15 [Reserved] 
817.22 How must I handle topsoil, subsoil, 

and other plant growth media? 
817.34 How must I protect the hydrologic 

balance? 
817.35 How must I monitor groundwater? 
817.36 How must I monitor surface water? 
817.37 How must I monitor the biological 

condition of streams? 
817.38 How must I handle acid-forming and 

toxic-forming materials? 
817.39 What must I do with exploratory or 

monitoring wells when I no longer need 
them? 

817.40 What responsibility do I have to re-
place water supplies? 

817.41 Under what conditions may I dis-
charge water and other materials into an 
underground mine? 

817.42 What Clean Water Act requirements 
apply to discharges from my operation? 

817.43 How must I construct and maintain 
diversions? 

817.44 What restrictions apply to gravity 
discharges from underground mines? 

817.45 What sediment control measures 
must I implement? 

817.46 What requirements apply to siltation 
structures? 

817.47 What requirements apply to dis-
charge structures for impoundments? 

817.49 What requirements apply to impound-
ments? 

817.55 What must I do with sedimentation 
ponds, diversions, impoundments, and 
treatment facilities after I no longer 
need them? 
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817.56 What additional performance stand-
ards apply to mining activities con-
ducted in or through an ephemeral 
stream? 

817.57 What additional performance stand-
ards apply to mining activities con-
ducted in or through a perennial or inter-
mittent stream or on the surface of land 
within 100 feet of a perennial or intermit-
tent stream? 

817.59 How must I maximize coal recovery? 
817.61 Use of explosives: General require-

ments. 
817.62 Use of explosives: Preblasting survey. 
817.64 Use of explosives: General perform-

ance standards. 
817.66 Use of explosives: Blasting signs, 

warnings, and access control. 
817.67 Use of explosives: Control of adverse 

effects. 
817.68 Use of explosives: Records of blasting 

operations. 
817.71 How must I dispose of excess spoil? 
817.72–817.73 [Reserved] 
817.74 What special requirements apply to 

disposal of excess spoil on a preexisting 
bench? 

817.81 How must I dispose of coal mine 
waste? 

817.83 What special requirements apply to 
coal mine waste refuse piles? 

817.84 What special requirements apply to 
coal mine waste impounding structures? 

817.87 What special requirements apply to 
burning and burned coal mine waste? 

817.89 How must I dispose of noncoal mine 
wastes? 

817.95 How must I protect surface areas 
from wind and water erosion? 

817.97 How must I protect and enhance fish, 
wildlife, and related environmental val-
ues? 

817.99 What measures must I take to pre-
vent and remediate landslides? 

817.100 What are the standards for con-
ducting reclamation contemporaneously 
with mining? 

817.102 How must I backfill surface exca-
vations and grade and configure the land 
surface? 

817.106 What special provisions for back-
filling, grading, and surface configura-
tion apply to previously mined areas 
with a preexisting highwall? 

817.107 What special provisions for back-
filling, grading, and surface configura-
tion apply to operations on steep slopes? 

817.111 How must I revegetate areas dis-
turbed by mining activities? 

817.113–817.114 [Reserved] 
817.115 How long am I responsible for re-

vegetation after planting? 
817.116 What requirements apply to stand-

ards for determining revegetation suc-
cess? 

817.121 What measures must I take to pre-
vent, control, or correct damage result-
ing from subsidence? 

817.122 How and when must I provide notice 
of planned underground mining? 

817.131 What actions must I take when I 
temporarily cease mining operations? 

817.132 What actions must I take when I 
permanently cease mining operations? 

817.133 What provisions concerning 
postmining land use apply to my oper-
ation? 

817.150 What are the general requirements 
for haul and access roads? 

817.151 What additional requirements apply 
to primary roads? 

817.180 To what extent must I protect util-
ity installations? 

817.181 What requirements apply to support 
facilities? 

817.200 [Reserved] 

AUTHORITY: 30 U.S.C. 1201 et seq. 

SOURCE: 81 FR 93418, Dec. 20, 2016, unless 
otherwise noted. 

§ 817.1 What does this part do? 

This part sets forth the minimum en-
vironmental protection performance 
standards for underground mining ac-
tivities under the Act. 

§ 817.2 What is the objective of this 
part? 

This part is intended to ensure that 
all underground mining activities are 
conducted in an environmentally sound 
manner in accordance with the Act. 

§ 817.10 Information collection. 

In accordance with 44 U.S.C. 3501 et 
seq., the Office of Management and 
Budget (OMB) has approved the infor-
mation collection requirements of this 
part and assigned it control number 
1029–0047. Collection of this informa-
tion is required under section 516 of 
SMCRA, which provides that permit-
tees conducting underground coal min-
ing operations must meet all applica-
ble performance standards of the regu-
latory program approved under the 
Act. The regulatory authority uses the 
information collected to ensure that 
underground mining activities are con-
ducted in compliance with the require-
ments of the applicable regulatory pro-
gram. Persons intending to conduct 
such operations must respond to obtain 
a benefit. A federal agency may not 
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conduct or sponsor, and you are not re-
quired to respond to, a collection of in-
formation unless it displays a cur-
rently valid OMB control number. Send 
comments regarding burden estimates 
or any other aspect of this collection of 
information, including suggestions for 
reducing the burden, to the Office of 
Surface Mining Reclamation and En-
forcement, Information Collection 
Clearance Officer, Room 203–SIB, 1951 
Constitution Avenue NW., Washington, 
DC 20240. 

§ 817.11 What signs and markers must 
I post? 

(a) General specifications. Signs and 
markers required under this part 
must— 

(1) Be posted and maintained by the 
person who conducts the underground 
mining activities; 

(2) Be of a uniform design throughout 
the operation; 

(3) Be easily seen and read; 
(4) Be made of durable material; and 
(5) Conform to local ordinances and 

codes. 
(b) Duration of maintenance. You must 

maintain signs and markers during the 
conduct of all activities to which they 
pertain. 

(c) Mine and permit identification signs. 
(1) You must display identification 
signs at each point of access from pub-
lic roads to areas of surface operations 
and facilities on permit areas for un-
derground mining activities. 

(2) The signs must show the name, 
business address, and telephone num-
ber of the person who conducts the un-
derground mining activities and the 
identification number of the current 
SMCRA permit authorizing under-
ground mining activities. 

(3) You must retain and maintain the 
signs until the release of all bonds for 
the permit area. 

(d) Perimeter markers. You must clear-
ly mark the perimeter of all areas to be 
disturbed by surface operations or fa-
cilities before beginning mining activi-
ties on the surface of land within the 
permit area. 

(e) Stream buffer zone markers. You 
must clearly mark the boundaries of 
any buffer to be maintained between 
surface activities and a perennial or 
intermittent stream in accordance 

with §§ 784.28 and 817.57 of this chapter 
to avoid disturbance by surface oper-
ations and facilities. 

(f) Topsoil markers. You must clearly 
mark stockpiles of topsoil, subsoil, or 
other plant growth media segregated 
and stored as required in the permit in 
accordance with § 817.22 of this part. 

§ 817.13 What special requirements 
apply to drilled holes, wells, and ex-
posed underground openings? 

(a) Except as provided in paragraph 
(f) of this section, you must case, line, 
otherwise manage each exploration 
hole, drilled hole, borehole, shaft, well, 
or other exposed underground opening 
in a manner approved by the regu-
latory authority to— 

(1) Prevent acid or other toxic drain-
age from entering groundwater and 
surface water. 

(2) Minimize disturbance to the pre-
vailing hydrologic balance. 

(3) Ensure the safety of people, live-
stock, fish and wildlife, and machinery 
in the permit area and the adjacent 
area. 

(b) You must prevent access to each 
temporarily inactive mine entry by 
constructing fences and barricades or 
other covering devices and posting 
signs that identify the hazardous na-
ture of the opening. You must periodi-
cally inspect and maintain these fences 
and barricades in good operating condi-
tion. 

(c) You must temporarily seal each 
exploration hole, drilled hole, borehole, 
shaft, well, or other exposed under-
ground opening that the approved per-
mit identifies for use to monitor 
groundwater or to return underground 
development waste, coal processing 
waste, or water to underground work-
ings until you are ready to actually use 
the hole or opening for that purpose. 

(d) You may retain a drilled hole or 
groundwater monitoring well for use as 
a water well under the conditions es-
tablished in § 817.39 of this part. 

(e) Except as provided in paragraph 
(d) of this section, you must perma-
nently close each exploration hole, 
drilled hole, borehole, well, or under-
ground opening that mining activities 
uncover or expose within the permit 
area, unless the regulatory authority— 
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(1) Approves use of the hole, well, or 
opening for water monitoring purposes; 
or 

(2) Authorizes other management of 
the hole or well. 

(f)(1) Except as provided in paragraph 
(d) of this section, you must cap, seal, 
backfill, or otherwise properly manage 
each shaft, drift, adit, tunnel, explor-
atory hole, entryway or other opening 
to the surface when no longer needed 
for monitoring or any other use that 
the regulatory authority approves 
after finding that the use would not ad-
versely affect the environment or pub-
lic health and safety. 

(2) Permanent closure measures 
taken under paragraph (f)(1) of this sec-
tion must be— 

(i) Consistent with § 75.1771 of this 
title; 

(ii) Designed to prevent access to the 
mine workings by people, livestock, 
fish and wildlife, and machinery; and 

(iii) Designed to keep acid or toxic 
mine drainage from entering ground-
water or surface water. 

(g) The requirements of this section 
do not apply to holes drilled and used 
for blasting as part of surface oper-
ations. 

§§ 817.14–817.15 [Reserved] 

§ 817.22 How must I handle topsoil, 
subsoil, and other plant growth 
media? 

(a) Removal and salvage. (1)(i) You, 
the permittee, must remove and sal-
vage all topsoil and other soil mate-
rials identified for salvage and use as 
postmining plant growth media in the 
soil handling plan approved in the per-
mit under § 784.12(e) of this chapter. 

(ii) The soil handling plan approved 
in the permit under § 784.12(e) of this 
chapter will specify which soil horizons 
and underlying strata, or portions 
thereof, you must separately remove 
and salvage. The plan also will specify 
whether some or all of those soil hori-
zons and soil substitute materials may 
or must be blended to achieve an im-
proved plant growth medium. 

(iii) Except as provided in the soil 
handling plan approved in the permit 
under § 784.12(e) of this chapter, you 
must complete removal and salvage of 
topsoil, subsoil, and organic matter in 
advance of any mining-related surface 

disturbance other than the minor dis-
turbances identified in paragraph (a)(2) 
of this section. 

(2) Unless otherwise specified by the 
regulatory authority, you need not re-
move and salvage topsoil and other soil 
materials for minor disturbances 
that— 

(i) Occur at the site of small struc-
tures, such as power poles, signs, moni-
toring wells, or fence lines; or 

(ii) Will not destroy the existing 
vegetation and will not cause erosion. 

(b) Handling and storage. (1) You must 
segregate and separately handle the 
materials removed under paragraph (a) 
of this section to the extent required in 
the soil handling plan approved in the 
permit pursuant to § 784.12(e). You 
must redistribute those materials 
promptly on regraded areas or stock-
pile them when prompt redistribution 
is impractical. 

(2) Stockpiled materials must— 
(i) Be selectively placed on a stable 

site within the permit area; 
(ii) Be protected from contaminants 

and unnecessary compaction that 
would interfere with revegetation; 

(iii) Be protected from wind and 
water erosion through prompt estab-
lishment and maintenance of an effec-
tive, quick-growing, non-invasive vege-
tative cover or through other measures 
approved by the regulatory authority; 
and 

(iv) Not be moved until required for 
redistribution unless approved by the 
regulatory authority. 

(3) When stockpiling of organic mat-
ter and soil materials removed under 
paragraphs (a) and (f) of this section 
would be detrimental to the quality or 
quantity of those materials, you may 
temporarily redistribute those soil ma-
terials on an approved site within the 
permit area to enhance the current use 
of that site until the materials are 
needed for later reclamation, provided 
that— 

(i) Temporary redistribution will not 
permanently diminish the capability of 
the topsoil of the host site; and 

(ii) The redistributed material will be 
preserved in a condition more suitable 
for redistribution than if it were stock-
piled. 

(c) Soil substitutes and supplements. 
When the soil handling plan approved 
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in the permit in accordance with 
§ 784.12(e) of this chapter provides for 
the use of substitutes for or supple-
ments to the existing topsoil or sub-
soil, you must salvage, store, and redis-
tribute the overburden materials se-
lected and approved for that purpose in 
a manner consistent with paragraphs 
(a), (b), and (e) of this section. 

(d) Site preparation. If necessary to re-
duce potential slippage of the redistrib-
uted material or to promote root pene-
tration, you must rip, chisel-plow, 
deep-till, or otherwise mechanically 
treat backfilled and graded areas ei-
ther before or after redistribution of 
soil materials, whichever time is 
agronomically appropriate. 

(e) Redistribution. (1) You must redis-
tribute the materials removed, 
salvaged, and, if necessary, stored 
under paragraphs (a) through (c) of this 
section in a manner that— 

(i) Complies with the soil handling 
plan developed under § 784.12(e) of this 
chapter and approved as part of the 
permit. 

(ii) Is consistent with the approved 
postmining land use, the final surface 
configuration, and surface water drain-
age systems. 

(iii) Minimizes compaction of the 
topsoil and soil materials in the root 
zone to the extent possible and allevi-
ates any excess compaction that may 
occur. You must limit your use of 
measures that result in increased com-
paction to those situations in which 
added compaction is necessary to en-
sure stability. 

(iv) Protects the materials from wind 
and water erosion before and after 
seeding and planting to the extent nec-
essary to ensure establishment of a 
successful vegetative cover and to 
avoid causing or contributing to a vio-
lation of applicable state or tribal 
water quality standards or effluent 
limitations, including, but not limited 
to, water quality standards established 
under the authority of section 303(c) of 
the Clean Water Act, 33 U.S.C. 1313(c), 
and effluent limitations established in 
any National Pollutant Discharge 
Elimination System permit issued for 
the operation under section 402 of the 
Clean Water Act, 33 U.S.C. 1342, or its 
state or tribal counterpart. 

(v) Achieves an approximately uni-
form, stable thickness across the re-
graded area. The thickness may vary 
when consistent with the approved 
postmining land use, the final surface 
configuration, surface water drainage 
systems, and the requirement in 
§ 817.133 of this part for restoration of 
all disturbed areas to conditions that 
are capable of supporting the uses they 
were capable of supporting before any 
mining or higher or better uses ap-
proved under § 784.24(b) of this chapter. 
The thickness also may vary when 
variations are necessary or desirable to 
achieve specific revegetation goals and 
ecological diversity, as set forth in the 
revegetation plan developed under 
§ 784.12(g) of this chapter and approved 
as part of the permit. 

(2) You must use a statistically valid 
sampling technique to document that 
soil materials have been redistributed 
in the locations and depths required by 
the soil handling plan developed under 
§ 784.12(e) of this chapter and approved 
as part of the permit. 

(3) The regulatory authority may 
choose not to require the redistribu-
tion of topsoil on the embankments of 
permanent impoundments or on the 
embankments of roads to be retained 
as part of the postmining land use if it 
determines that— 

(i) Placement of topsoil on those em-
bankments is inconsistent with the re-
quirement to use the best technology 
currently available to prevent sedi-
mentation, and 

(ii) The embankments will be other-
wise stabilized. 

(f) Organic matter. (1)(i) You must sal-
vage duff, other organic litter, and veg-
etative materials such as tree tops and 
branches, small logs, and root balls. 
When practicable and consistent with 
the approved postmining land use, you 
may salvage organic matter and top-
soil in a single operation that blends 
those materials. 

(ii) Paragraph (f)(1)(i) of this section 
does not apply to organic matter from 
areas identified under § 783.19(b) of this 
chapter as containing significant popu-
lations of invasive or noxious non-na-
tive species. You must bury organic 
matter from those areas in the backfill 
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at a sufficient depth to prevent regen-
eration or proliferation of undesirable 
species. 

(2)(i) Except as otherwise provided in 
paragraphs (f)(2)(ii) and (iii) and (3) of 
this section, you must redistribute the 
organic matter salvaged under para-
graph (f)(1) of this section across the 
regraded surface or incorporate it into 
the soil to control erosion, promote 
growth of vegetation, serve as a source 
of native plant seeds and soil inocu-
lants to speed restoration of the soil’s 
ecological community, and increase 
the moisture retention capability of 
the soil. 

(ii) You may use vegetative debris to 
construct stream improvement or fish 
and wildlife habitat enhancement fea-
tures consistent with the approved 
postmining land use. 

(iii) You may adjust the timing and 
pattern of redistribution of large 
woody debris to accommodate the use 
of mechanized tree-planting equipment 
on sites with a forestry postmining 
land use. 

(3)(i) The redistribution requirements 
of paragraph (f)(2)(i) of this section do 
not apply to those portions of the per-
mit area— 

(A) Upon which row crops will be 
planted as part of the postmining land 
use before final bond release under 
§§ 800.40 through 800.43 of this chapter; 

(B) That will be intensively managed 
for hay production as part of the 
postmining land use before final bond 
release under §§ 800.40 through 800.43 of 
this chapter; or 

(C) Upon which structures, roads, 
other impervious surfaces, or water im-
poundments have been or will be con-
structed as part of the postmining land 
use before final bond release under 
§§ 800.40 through 800.43 of this chapter. 

(ii) When the circumstances de-
scribed in paragraph (f)(3)(i) of this sec-
tion apply, you must make reasonable 
efforts to redistribute the salvaged or-
ganic matter on other portions of the 
permit area or use woody debris to con-
struct stream improvement or fish and 
wildlife habitat enhancement features 
consistent with the approved 
postmining land use. If you dem-
onstrate, and the regulatory authority 
finds, that it is not reasonably possible 
to use all available organic matter for 

these purposes, you may bury it in the 
backfill. 

(4)(i) You may not burn organic mat-
ter. 

(ii) You may bury organic matter in 
the backfill only as provided in para-
graphs (f)(1)(ii) and (3)(ii) of this sec-
tion. 

§ 817.34 How must I protect the hydro-
logic balance? 

(a) You, the permittee, must conduct 
all underground mining and reclama-
tion activities in a manner that will— 

(1) Minimize disturbance of the hy-
drologic balance within the permit and 
adjacent areas. 

(2) Prevent material damage to the 
hydrologic balance outside the permit 
area. Material damage resulting from 
subsidence may not constitute mate-
rial damage to the hydrologic balance 
outside the permit area if that damage 
is repaired or corrected under § 817.40 or 
§ 817.121(c) of this part. 

(3) Protect streams in accordance 
with §§ 784.28 and 817.57 of this chapter. 

(4) Assure the replacement of water 
supplies to the extent required by 
§ 817.40 of this part. 

(5) Protect existing water rights 
under state law. 

(6) Support approved postmining land 
uses in accordance with the terms and 
conditions of the approved permit and 
the performance standards of this part. 

(7) Comply with the hydrologic rec-
lamation plan as submitted under 
§ 784.22 of this chapter and approved in 
the permit. 

(8) Protect groundwater quality by 
using best management practices to 
handle earth materials and runoff in a 
manner that avoids the formation of 
acid or toxic mine drainage and by 
managing excavations and other dis-
turbances to prevent or control 
groundwater degradation. The regu-
latory authority will determine the 
meaning of the term ‘‘best manage-
ment practices’’ on a site-specific 
basis. At a minimum, the term in-
cludes equipment, devices, systems, 
methods, and techniques that the Di-
rector determines to be best manage-
ment practices. 

(9) Protect surface-water quality by 
using best management practices, as 
described in paragraph (a)(8) of this 
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section, to handle earth materials, 
groundwater discharges, and runoff in 
a manner that— 

(i) Prevents postmining discharges of 
acid or toxic mine drainage. 

(ii) Prevents additional contribution 
of suspended solids to streamflow or 
runoff outside the permit area to the 
extent possible, using the best tech-
nology currently available. 

(iii) Otherwise prevents water pollu-
tion. 

(10) Protect surface-water quality 
and flow rates by handling earth mate-
rials and runoff in accordance with the 
steps outlined in the hydrologic rec-
lamation plan and the surface-water 
runoff control plan approved in the per-
mit in accordance with §§ 784.22 and 
780.29 of this chapter, respectively. 

(b)(1) To the maximum extent prac-
ticable, you must use mining and rec-
lamation practices that minimize 
water pollution, changes in flow, and 
adverse impacts on stream biota rather 
than relying upon water treatment to 
minimize those impacts. 

(2) You must install, use, and main-
tain any necessary water-treatment fa-
cilities or water-quality controls if 
drainage control, materials handling, 
stabilization and revegetation of dis-
turbed areas, diversion of runoff, 
mulching, and other reclamation and 
remedial practices are not adequate to 
meet the requirements of this section 
and § 817.42 of this part. 

(c) The regulatory authority may re-
quire that you take preventive, reme-
dial, or monitoring measures in addi-
tion to those set forth in this part to 
prevent material damage to the hydro-
logic balance outside the permit area. 

(d)(1) You must examine the runoff- 
control structures identified under 
§ 784.29 of this chapter within 72 hours 
of cessation of each occurrence of the 
following precipitation events: 

(i) In areas with an average annual 
precipitation of more than 26.0 inches, 
an event of a size equal to or greater 
than that of a storm with a 2-year re-
currence interval. You must use the 
appropriate regional Natural Resources 
Conservation Service synthetic storm 
distribution to determine peak flow for 
a storm with that recurrence interval. 

(ii) In areas with an average annual 
precipitation of 26.0 inches or less, a 

significant event of a size specified by 
the regulatory authority. 

(2)(i) You must prepare a report, 
which must be certified by a registered 
professional engineer, and submit the 
report to the regulatory authority 
within 30 days of cessation of the appli-
cable precipitation event under para-
graph (d)(1) of this section. The report 
must address the performance of the 
runoff-control structures, identify and 
describe any material damage to the 
hydrologic balance outside the permit 
area that occurred, and identify and 
describe the remedial measures taken 
in response to that damage. 

(ii) The report prepared under para-
graph (d)(2)(i) of this section may in-
clude all precipitation events that 
occur within 30 days of cessation of the 
applicable precipitation event under 
paragraph (d)(1) of this section. 

§ 817.35 How must I monitor ground-
water? 

(a)(1)(i) You, the permittee, must 
monitor groundwater in the manner 
specified in the groundwater moni-
toring plan approved in the permit in 
accordance with § 784.23(a) of this chap-
ter. 

(ii) You must adhere to the data col-
lection, analysis, and reporting re-
quirements of paragraphs (a) and (b) of 
§ 777.13 of this chapter when conducting 
monitoring under this section. 

(2) At a minimum, you must conduct 
monitoring through mining, reclama-
tion, and the revegetation responsi-
bility period under § 817.115 of this part 
for the monitored area. Monitoring 
must continue beyond that minimum 
for any additional time needed for 
monitoring results to demonstrate that 
the criteria of § 817.35(d)(1) and (2) of 
this section have been met, as deter-
mined by the regulatory authority. 

(b)(1) You must submit groundwater 
monitoring data to the regulatory au-
thority every 3 months, or more fre-
quently if prescribed by the regulatory 
authority. 

(2) Monitoring reports must include 
analytical results from each sample 
taken during the reporting period. 

(c) When the analysis of any sample 
indicates noncompliance with the 
terms and conditions of the permit, 
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you must promptly notify the regu-
latory authority, take any applicable 
actions required under § 773.17(e) of this 
chapter, and implement any applicable 
remedial measures required by the hy-
drologic reclamation plan approved in 
the permit in accordance with § 784.22 
of this chapter. 

(d) You may use the permit revision 
procedures of § 774.13 of this chapter to 
request that the regulatory authority 
modify the groundwater monitoring re-
quirements, including the parameters 
covered and the sampling frequency. 
The regulatory authority may approve 
your request if you demonstrate, using 
the monitoring data obtained under 
this section, that— 

(1) Future adverse changes in ground-
water quantity or quality are unlikely 
to occur. 

(2) The operation has— 
(i) Minimized disturbance to the hy-

drologic balance in the permit and ad-
jacent areas. 

(ii) Prevented material damage to 
the hydrologic balance outside the per-
mit area. 

(iii) Preserved or restored the bio-
logical condition of perennial and 
intermittent streams within the per-
mit and adjacent areas for which base-
line biological condition data was col-
lected under § 784.19(c)(6)(vi) of this 
chapter when groundwater from the 
permit area provides all or part of the 
base flow of those streams. 

(iv) Maintained or restored the avail-
ability and quality of groundwater to 
the extent necessary to support the ap-
proved postmining land uses within the 
permit area. 

(v) Protected or replaced the water 
rights of other users. 

(e) Whenever information available 
to the regulatory authority indicates 
that additional monitoring is nec-
essary to protect the hydrologic bal-
ance, to detect hydrologic changes, or 
to meet other requirements of the reg-
ulatory program, the regulatory au-
thority must issue an order under 
§ 774.10(b) of this chapter requiring that 
you revise your permit to include the 
necessary additional monitoring. 

(f) You must install, maintain, oper-
ate, and, when no longer needed, re-
move all equipment, structures, and 
other devices used in conjunction with 

monitoring groundwater, consistent 
with §§ 817.13 and 817.39 of this part. 

§ 817.36 How must I monitor surface 
water? 

(a)(1)(i) You, the permittee, must 
monitor surface water in the manner 
specified in the surface-water moni-
toring plan approved in the permit in 
accordance with § 784.23(b) of this chap-
ter. 

(ii) You must adhere to the data col-
lection, analysis, and reporting re-
quirements of paragraphs (a) and (b) of 
§ 777.13 of this chapter when conducting 
monitoring under this section. 

(2) Monitoring must continue 
through mining and during reclama-
tion until the regulatory authority re-
leases the entire bond amount for the 
monitored area under §§ 800.40 through 
800.43 of this chapter. 

(b)(1) You must submit surface-water 
monitoring data to the regulatory au-
thority every 3 months, or more fre-
quently when prescribed by the regu-
latory authority. 

(2) Monitoring reports must include 
analytical results from each sample 
taken during the reporting period. 

(3) The reporting requirements of 
paragraph (b) of this section do not ex-
empt you from meeting any National 
Pollutant Discharge Elimination Sys-
tem (NPDES) reporting requirements. 

(c) When the analysis of any sample 
indicates noncompliance with the 
terms and conditions of the permit, 
you must promptly notify the regu-
latory authority, take any applicable 
actions required under § 773.17(e) of this 
chapter, and implement any applicable 
remedial measures required by the hy-
drologic reclamation plan approved in 
the permit in accordance with § 784.22 
of this chapter. 

(d) You may use the permit revision 
procedures of § 774.13 of this chapter to 
request that the regulatory authority 
modify the surface-water monitoring 
requirements (except those required by 
the NPDES permitting authority), in-
cluding the parameters covered and the 
sampling frequency. The regulatory au-
thority may approve your request if 
you demonstrate, using the monitoring 
data obtained under this section, 
that— 
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(1) Future adverse changes in sur-
face-water quantity or quality are un-
likely to occur. 

(2) The operation has— 
(i) Minimized disturbance to the hy-

drologic balance in the permit and ad-
jacent areas. 

(ii) Prevented material damage to 
the hydrologic balance outside the per-
mit area. 

(iii) Preserved or restored the bio-
logical condition of perennial and 
intermittent streams within the per-
mit and adjacent areas for which base-
line biological condition data was col-
lected under § 784.19(c)(6)(vi) of this 
chapter. 

(iv) Maintained or restored the avail-
ability and quality of surface water to 
the extent necessary to support the ap-
proved postmining land uses within the 
permit area. 

(v) Not precluded attainment of any 
designated use of surface water under 
section 303(c) of the Clean Water Act, 
33 U.S.C. 1313(c). 

(vi) Protected or replaced the water 
rights of other users. 

(e) Whenever information available 
to the regulatory authority indicates 
that additional monitoring is nec-
essary to protect the hydrologic bal-
ance, to detect hydrologic changes, or 
to meet other requirements of the reg-
ulatory program, the regulatory au-
thority must issue an order under 
§ 774.10(b) of this chapter requiring that 
you revise your permit to include the 
necessary additional monitoring. 

(f) You must install, maintain, oper-
ate, and, when no longer needed, re-
move all equipment, structures, and 
other devices used in conjunction with 
monitoring surface water. 

§ 817.37 How must I monitor the bio-
logical condition of streams? 

(a)(1)(i) You must monitor the bio-
logical condition of perennial and 
intermittent streams in the manner 
specified in the plan approved in the 
permit in accordance with § 784.23(c) of 
this chapter. 

(ii) You must adhere to the data col-
lection, analysis, and reporting re-
quirements of paragraphs (a) and (b) of 
§ 777.13 of this chapter and use a bio-
assessment protocol that complies with 
§ 784.19(c)(6)(vii) of this chapter when 

conducting monitoring under this sec-
tion. 

(2) Monitoring must continue 
through mining and during reclama-
tion until the regulatory authority re-
leases the entire bond amount for the 
monitored area under §§ 800.40 through 
800.43 of this chapter. 

(b) You must submit biological con-
dition monitoring data to the regu-
latory authority on an annual basis, or 
more frequently if prescribed by the 
regulatory authority. 

(c) [Reserved] 
(d) Whenever information available 

to the regulatory authority indicates 
that additional monitoring is nec-
essary to meet the requirements of the 
regulatory program, the regulatory au-
thority must issue an order under 
§ 774.10(b) of this chapter requiring that 
you revise your permit to include the 
necessary additional monitoring. 

§ 817.38 How must I handle acid-form-
ing and toxic-forming materials? 

(a) You, the permittee, must use the 
best technology currently available to 
handle acid-forming and toxic-forming 
materials and underground develop-
ment waste in a manner that will avoid 
the creation of acid or toxic mine 
drainage into surface water and 
groundwater. At a minimum, you must 
comply with the plan approved in the 
permit in accordance with § 784.12(n) of 
this chapter and adhere to disposal, 
treatment, and storage practices that 
are consistent with other material han-
dling and disposal provisions of this 
chapter. 

(b) You may temporarily store acid- 
forming and toxic-forming materials 
only if the regulatory authority spe-
cifically approves temporary storage as 
necessary and finds in writing in the 
permit that the proposed storage meth-
od will protect surface water and 
groundwater by preventing erosion, the 
formation of polluted runoff, and the 
infiltration of polluted water into 
aquifers. The regulatory authority 
must specify a maximum time for tem-
porary storage, which may not exceed 
the period until permanent disposal 
first becomes feasible. In addition, 
storage must not result in any risk of 
water pollution, adverse impacts to the 
biology of perennial or intermittent 
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streams, or other environmental dam-
age. 

§ 817.39 What must I do with explor-
atory or monitoring wells when I no 
longer need them? 

(a) Except as provided in paragraph 
(b) of this section, you, the permittee, 
must permanently seal exploratory or 
monitoring wells in a safe and environ-
mentally sound manner in accordance 
with § 817.13 of this part before the reg-
ulatory authority may approve full re-
lease of the bond posted for the land on 
which the wells are located under 
§§ 800.40 through 800.43 of this chapter. 

(b) With the prior approval of the 
regulatory authority, you may transfer 
wells to another party for further use. 
The conditions of the transfer must 
comply with state and local laws. You 
will remain responsible for the proper 
management of the wells until full re-
lease of the bond posted for the land on 
which the wells are located under 
§§ 800.40 through 800.43 of this chapter. 

§ 817.40 What responsibility do I have 
to replace water supplies? 

(a) Replacement of adversely-impacted 
water supplies. (1) You, the permittee, 
must promptly replace any drinking, 
domestic or residential water supply 
that is contaminated, diminished or in-
terrupted as a result of underground 
mining activities that you conducted 
after October 24, 1992, if the affected 
well or spring was in existence before 
the date the regulatory authority re-
ceived the permit application for the 
activities causing the loss, contamina-
tion or interruption. 

(2) The replacement supply must be 
equivalent to the quantity and quality 
of the premining supply. 

(3) Replacement includes provision of 
an equivalent water supply delivery 
system and payment of operation and 
maintenance expenses in excess of cus-
tomary and reasonable delivery costs 
for the premining water supply. If you 
and the water supply owner agree, your 
obligation to pay operation and main-
tenance costs may be satisfied by a 
one-time payment in an amount that 
covers the present worth of the in-
creased annual operation and mainte-
nance costs for a period upon which 
you and the water supply owner agree. 

(4) If the affected water supply was 
not needed for the land use in existence 
at the time of loss, contamination, or 
diminution, you may satisfy the re-
placement requirements by dem-
onstrating that a suitable alternative 
water source is available and could fea-
sibly be developed, provided you obtain 
written concurrence from the owner of 
the affected water supply. 

(b) Measures to address anticipated ad-
verse impacts to protected water supplies. 
For anticipated loss of or damage to a 
protected water supply, you must ad-
here to the requirements set forth in 
the permit in accordance with 
§ 784.22(b) of this chapter. 

(c) Measures to address unanticipated 
adverse impacts to protected water sup-
plies. For unanticipated loss of or dam-
age to a protected water supply, you 
must— 

(1) Provide an emergency temporary 
water supply within 24 hours of notifi-
cation of the loss. The temporary sup-
ply must be adequate in quantity and 
quality to meet normal household 
needs. 

(2) Develop and submit a plan for a 
permanent replacement supply to the 
regulatory authority within 30 days of 
receiving notice that an unanticipated 
loss of or damage to a protected water 
supply has occurred. 

(3) Provide a permanent replacement 
water supply within 2 years of the date 
of receiving notice of an unanticipated 
loss of or damage to a protected water 
supply. The regulatory authority may 
grant an extension if you have made a 
good-faith effort to meet this deadline, 
but have been unable to do so for rea-
sons beyond your control. 

(d) Basis for determination of adverse 
impact. The regulatory authority must 
use the baseline hydrologic and geo-
logic information required under 
§ 784.19 of this chapter and all other 
available information to determine 
whether and to what extent the mining 
operation adversely impacted the dam-
aged water supply. 

§ 817.41 Under what conditions may I 
discharge water and other mate-
rials into an underground mine? 

(a) You may not discharge any water 
or other materials from your operation 
into an underground mine unless the 
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regulatory authority specifically ap-
proves the discharge in writing, based 
upon a demonstration that— 

(1) The discharge will be made in a 
manner that— 

(i) Minimizes disturbances to the hy-
drologic balance within the permit 
area; 

(ii) Prevents material damage to the 
hydrologic balance outside the permit 
area, including the hydrologic balance 
of the area in which the underground 
mine receiving the discharge is lo-
cated; 

(iii) Does not adversely impact the 
biology of perennial or intermittent 
streams; and 

(iv) Otherwise eliminates public haz-
ards resulting from surface mining ac-
tivities. 

(2) The discharge will not cause or 
contribute to a violation of applicable 
state or tribal water quality standards 
or effluent limitations, including, but 
not limited to, water quality standards 
established under the authority of sec-
tion 303(c) of the Clean Water Act, 33 
U.S.C. 1313(c), and effluent limitations 
established in any National Pollutant 
Discharge Elimination System permit 
issued for the operation under section 
402 of the Clean Water Act, 33 U.S.C. 
1342, or its state or tribal counterpart. 

(3)(i) The discharge will be at a 
known rate and of a quality that will 
meet the effluent limitations for pH 
and total suspended solids in 40 CFR 
part 434. 

(ii) The regulatory authority may ap-
prove discharges of water that exceed 
the effluent limitations for pH and 
total suspended solids in 40 CFR part 
434 if the available evidence indicates 
that there is no direct hydrologic con-
nection between the underground mine 
and other waters and that those 
exceedances will not be inconsistent 
with paragraph (a)(1) of this section. 

(4) The discharge will not cause or 
contribute to a violation of applicable 
state or tribal water quality standards 
for groundwater. 

(5) The Mine Safety and Health Ad-
ministration has approved the dis-
charge. 

(6) You have obtained written per-
mission from the owner of the mine 
into which the discharge is to be made 
and you have provided a copy of that 

authorization to the regulatory au-
thority. 

(b) Discharges are limited to the fol-
lowing materials: 

(1) Water. 
(2) Coal processing waste. 
(3) Fly ash from a coal-fired facility. 
(4) Sludge from an acid-mine-drain-

age treatment facility. 
(5) Flue-gas desulfurization sludge. 
(6) Inert materials used for stabi-

lizing underground mines. 
(7) Underground mine development 

waste. 

§ 817.42 What Clean Water Act require-
ments apply to discharges from my 
operation? 

(a) Nothing in this section, nor any 
action taken pursuant to this section, 
supersedes or modifies— 

(1) The authority or jurisdiction of 
federal, state, or tribal agencies re-
sponsible for administration, imple-
mentation, and enforcement of the 
Clean Water Act, 33 U.S.C. 1251 et seq.; 
or 

(2) The decisions that those agencies 
make under the authority of the Clean 
Water Act, 33 U.S.C. 1251 et seq., includ-
ing decisions on whether a particular 
set of facts constitutes a violation of 
the Clean Water Act. 

(b) Discharges of water from under-
ground mining activities and from 
areas disturbed by underground mining 
activities must— 

(1) Be made in compliance with all 
applicable water quality laws and regu-
lations, including the effluent limita-
tions established in the National Pol-
lutant Discharge Elimination System 
permit for the operation under section 
402 of the Clean Water Act, 33 U.S.C. 
1342, or its state or tribal counterpart. 
The regulatory authority must notify 
the appropriate Clean Water Act au-
thority whenever it takes action to en-
force a permit condition required by 
§ 773.17(i) of this chapter with respect 
to an effluent limitation in a National 
Pollutant Discharge Elimination Sys-
tem permit. The regulatory authority 
must initiate coordination with the 
Clean Water Act authority before tak-
ing enforcement action if coordination 
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is needed to determine whether a viola-
tion of the National Pollutant Dis-
charge Elimination System permit ex-
ists. 

(2) Not cause or contribute to a viola-
tion of applicable water quality stand-
ards established under the authority of 
section 303(c) of the Clean Water Act, 
33 U.S.C. 1313(c), or other applicable 
state or tribal water quality standards. 

(c) Discharges of overburden, coal 
mine waste, and other materials into 
waters subject to the jurisdiction of 
the Clean Water Act, 33 U.S.C. 1251 et 
seq., must be made in compliance with 
section 404 of the Clean Water Act, 33 
U.S.C. 1344, and its implementing regu-
lations. 

(d) The regulatory authority will co-
ordinate an investigation with the ap-
propriate Clean Water Act authority 
whenever information available to the 
regulatory authority indicates that 
mining activities may be causing or 
contributing to a violation of the water 
quality standards to which paragraph 
(b)(2) of this section refers, or to a vio-
lation of section 404 of the Clean Water 
Act, 33 U.S.C. 1344, and its imple-
menting regulations. If, after coordina-
tion with the appropriate Clean Water 
Act authority, it is determined that 
mining activities are causing or con-
tributing to a Clean Water Act viola-
tion, the regulatory authority must, in 
addition to any action taken by the ap-
propriate Clean Water Act authority, 
independently take enforcement or 
other appropriate action to correct the 
cause of the violation. 

(e) You must construct water treat-
ment facilities for discharges from the 
operation as soon as the need for those 
facilities becomes evident. 

(f)(1) You must remove precipitates 
and otherwise maintain all water 
treatment facilities requiring the use 
of settling ponds or lagoons as nec-
essary to maintain the functionality of 
those facilities. 

(2) You must dispose of all precip-
itates removed from facilities under 
paragraph (f)(1) of this section either in 
an approved solid waste landfill or 
within the permit area in accordance 
with a plan approved by the regulatory 
authority. 

(g) You must operate and maintain 
water treatment facilities until the 

regulatory authority authorizes re-
moval based upon monitoring data 
demonstrating that influent to the fa-
cilities meets all applicable effluent 
limitations without treatment and 
that discharges would not cause or con-
tribute to a violation of applicable 
water quality standards established 
under the authority of section 303(c) of 
the Clean Water Act, 33 U.S.C. 1313(c), 
or other applicable state or tribal 
water quality standards if left un-
treated. 

§ 817.43 How must I construct and 
maintain diversions? 

(a) Classification. The term diversion 
applies to the following categories of 
channels that convey surface water 
flow: 

(1) Diversion Ditches. Diversion 
ditches are channels constructed to 
convey surface water runoff or other 
flows from areas not disturbed by min-
ing activities away from or around dis-
turbed areas. Diversion ditches may be 
temporary or permanent. 

(i) You must remove a temporary di-
version ditch as soon as it is no longer 
needed. You must restore the land dis-
turbed by the removal process in ac-
cordance with the approved permit and 
§ 817.55 of this part. Before removing a 
temporary diversion ditch, you must 
modify or remove downstream water 
treatment facilities previously pro-
tected by the ditch to prevent overtop-
ping or failure of the facilities. You 
must continue to maintain water 
treatment facilities until they are no 
longer needed. 

(ii) You may retain a diversion ditch 
as a permanent structure if you dem-
onstrate and the regulatory authority 
finds that retention of that diversion 
ditch would— 

(A) Be environmentally beneficial; 
(B) Meet the requirements of the rec-

lamation plan approved under § 784.12 of 
this chapter; and 

(C) Be consistent with the surface 
drainage pattern restoration require-
ments of §§ 817.56 and 817.57 of this part. 

(iii) When approved in the permit, 
you may divert the following flows 
away from the disturbed area by means 
of temporary or permanent diversion 
ditches without treatment: 

VerDate Sep<11>2014 16:28 Jul 31, 2017 Jkt 241127 PO 00000 Frm 00425 Fmt 8010 Sfmt 8010 Q:\30\30V3.TXT 31kp
ay

ne
 o

n 
D

S
K

54
D

X
V

N
1O

F
R

 w
ith

 $
$_

JO
B



416 

30 CFR Ch. VII (7–1–17 Edition) § 817.44 

(A) Any surface runoff or other flows 
from mined areas abandoned before 
May 3, 1978. 

(B) Any surface runoff or other flows 
from undisturbed areas. 

(C) Any surface runoff or other flows 
from reclaimed areas for which the cri-
teria of § 817.46 of this part for siltation 
structure removal have been met. 

(2) Stream diversions. Stream diver-
sions are temporary or permanent relo-
cations of perennial or intermittent 
streams. Diversions of perennial and 
intermittent streams must comply 
with the applicable requirements of 
this section, § 784.28 of this chapter, and 
§ 817.57 of this part. 

(i) You must remove temporary stream 
diversions after the original stream 
channel is reconstructed after mining. 
As set forth in § 784.28(f) of this chap-
ter, different requirements apply to 
temporary stream diversions depending 
on whether they will be in existence for 
less or more than 3 years. 

(ii) Permanent stream diversions re-
main in their locations following min-
ing and reclamation. 

(3) Conveyances and channels within 
the disturbed area. All other convey-
ances and channels that are con-
structed within the disturbed area to 
transport surface water are also diver-
sions. During mining, these channels or 
conveyances must deliver all captured 
surface water flow to siltation struc-
tures. 

(i) You must remove temporary con-
veyances or channels when they are no 
longer needed for their intended pur-
pose. 

(ii) When approved in the permit, you 
may retain conveyances or channels 
that support or enhance the approved 
postmining land use. 

(b) Design criteria. When the permit 
requires the use of siltation structures 
for sediment control, you must con-
struct diversions designed to the stand-
ards of this section to convey runoff 
from the disturbed area to the siltation 
structures unless the topography will 
naturally direct all surface runoff or 
other flows to a siltation structure. 

(1) You must design all diversions 
to— 

(i) Ensure the safety of the public. 
(ii) Minimize adverse impacts to the 

hydrologic balance, including the biol-

ogy of perennial and intermittent 
streams, within the permit and adja-
cent areas. 

(iii) Prevent material damage to the 
hydrologic balance outside the permit 
area. 

(2) You must design, locate, con-
struct, maintain, and use each diver-
sion and its appurtenant structures 
to— 

(i) Be stable. 
(ii) Provide and maintain the capac-

ity to safely pass the peak flow of sur-
face runoff from a 2-year, 6-hour pre-
cipitation event for a temporary diver-
sion and a 10-year, 6-hour precipitation 
event for a permanent diversion. Flow 
capacity for stream diversions includes 
both the in-channel capacity and the 
flood-prone area overbank capacity. 
Flow capacity for diversion ditches and 
conveyances or channels includes only 
in-channel capacity, with adequate 
freeboard to prevent out-of-channel 
flow. You must use the appropriate re-
gional Natural Resources Conservation 
Service synthetic storm distribution to 
determine peak flows. 

(iii) Prevent, to the extent possible 
using the best technology currently 
available, additional contributions of 
suspended solids to streamflow or run-
off outside the permit area. 

(iv) Comply with all applicable fed-
eral, state, tribal, and local laws and 
regulations. 

(c) Application to § 817.41. You may 
not divert surface runoff or other flows 
into underground mines without ap-
proval of the regulatory authority 
under § 817.41 of this part. 

(d) Additional requirements. The regu-
latory authority may specify addi-
tional design criteria for diversions to 
meet the requirements of this section. 

§ 817.44 What restrictions apply to 
gravity discharges from under-
ground mines? 

(a)(1) You must locate and manage 
surface entries and accesses to under-
ground workings to prevent or control 
gravity discharge of water from the 
mine. 

(2) The regulatory authority may ap-
prove gravity discharges of water from 
an underground mine, other than a 
drift mine subject to paragraph (b) of 
this section, if you— 
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(i) Demonstrate that the untreated 
or treated discharge will comply with 
the performance standards of this part 
and any additional National Pollutant 
Discharge Elimination System permit 
requirements under the Clean Water 
Act. 

(ii) Design the discharge control 
structure to prevent a mine pool blow-
out. 

(3) You must construct and maintain 
the discharge control structure in ac-
cordance with the design approved by 
the regulatory authority and any other 
conditions imposed by the regulatory 
authority. 

(b) Notwithstanding anything to the 
contrary in paragraph (a) of this sec-
tion, you must locate the surface en-
tries and accesses of drift mines first 
used after the implementation of a 
state, federal, or federal lands program 
under this chapter and located in acid- 
producing or iron-producing coal seams 
in such a manner as to prevent any 
gravity discharge from the mine. 

§ 817.45 What sediment control meas-
ures must I implement? 

(a) You must design, construct, and 
maintain appropriate sediment control 
measures, using the best technology 
currently available to— 

(1) Prevent, to the extent possible, 
additional contributions of sediment to 
streamflow or to runoff outside the 
permit area. 

(2) Meet the applicable effluent limi-
tations referenced in § 817.42(a) of this 
part. 

(3) Minimize erosion to the extent 
possible. 

(b) Sediment control measures in-
clude practices carried out within the 
disturbed area. Sediment control meas-
ures consist of the use of proper mining 
and reclamation methods and sediment 
control practices, singly or in combina-
tion. Sediment control methods in-
clude but are not limited to— 

(1) Disturbing the smallest prac-
ticable area at any one time during the 
mining operation through progressive 
backfilling, grading, and prompt re-
vegetation. 

(2) Shaping and stabilizing the 
backfilled material to promote a reduc-
tion in the rate and volume of runoff. 

(3) Retaining sediment within dis-
turbed areas. 

(4) Diverting surface runoff from un-
disturbed areas away from disturbed 
areas. 

(5) Using protected channels or pipes 
to convey surface runoff from undis-
turbed areas through disturbed areas 
so as not to cause additional erosion. 

(6) Using straw dikes, riprap, check 
dams, mulches, vegetative sediment 
filters, dugout ponds, and other meas-
ures that reduce overland flow veloc-
ity, reduce runoff volume, or trap sedi-
ment. 

(7) Treating surface runoff collected 
in sedimentation ponds with 
flocculants or other chemicals. 

§ 817.46 What requirements apply to 
siltation structures? 

(a) Scope. For the purpose of this sec-
tion only, the phrase ‘‘disturb the land 
surface’’ does not include those areas— 

(1) In which the only underground 
mining activities conducted on the 
land surface consist of diversions, silta-
tion structures, or roads that are de-
signed, constructed, and maintained in 
accordance with this part; and 

(2) For which you do not plan to oth-
erwise disturb the land surface 
upgradient of the diversion, siltation 
structure, or road. 

(b) General requirements. (1) When sil-
tation structures will be used to 
achieve the requirements of § 817.45 of 
this part, you must construct those 
structures before beginning any under-
ground mining activities that will dis-
turb the land surface. 

(2) Upon completion of construction 
of a siltation structure, a qualified reg-
istered professional engineer, or, in any 
state that authorizes land surveyors to 
prepare and certify plans in accordance 
with § 784.25(a) of this chapter, a quali-
fied registered professional land sur-
veyor, must certify that the structure 
has been constructed as designed and 
as approved in the reclamation plan in 
the permit. 

(3) Any siltation structure that im-
pounds water must be designed, con-
structed and maintained in accordance 
with § 817.49 of this chapter. 

(4) You must maintain siltation 
structures until removal is authorized 
by the regulatory authority and the 
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disturbed area has been stabilized and 
revegetated. 

(5)(i) When a siltation structure is re-
moved, you must regrade the land upon 
which the structure was located and re-
vegetate the land in accordance with 
the reclamation plan and §§ 817.111 and 
817.116 of this chapter. 

(ii) Paragraph (b)(5)(i) of this section 
does not apply to sedimentation ponds 
approved by the regulatory authority 
for retention as permanent impound-
ments under § 817.49(b) of this part if 
the maintenance requirements of 
§ 800.42(c)(5) of this chapter are met. 

(c) Sedimentation ponds. (1) When 
used, sedimentation ponds must— 

(i) Be located as near as possible to 
the disturbed area and outside peren-
nial or intermittent stream channels 
unless approved by the regulatory au-
thority in the permit in accordance 
with §§ 784.28 and 817.57(c) of this chap-
ter. 

(ii) Be designed, constructed, and 
maintained to— 

(A) Provide adequate sediment stor-
age volume. 

(B) Provide adequate detention time 
to allow the effluent from the ponds to 
meet applicable effluent limitations. 

(C) Contain or treat the 10-year, 24- 
hour precipitation event (‘‘design 
event’’) unless a lesser design event is 
approved by the regulatory authority 
based on terrain, climate, other site- 
specific conditions, and a demonstra-
tion that the effluent limitations ref-
erenced in § 817.42 of this part will be 
met. 

(D) Provide a nonclogging dewatering 
device adequate to maintain the deten-
tion time required under paragraph 
(c)(1)(ii)(B) of this section. 

(E) Minimize short circuiting to the 
extent possible. 

(F) Provide periodic sediment re-
moval sufficient to maintain adequate 
volume for the design event. 

(G) Ensure against excessive settle-
ment. 

(H) Be free of sod, large roots, frozen 
soil, and acid-forming or toxic-forming 
materials. 

(I) Be compacted properly. 
(2) Spillways. A sedimentation pond 

must include either a combination of 
principal and emergency spillways or a 

single spillway configured as specified 
in § 817.49(a)(9) of this part. 

(d) Other treatment facilities. (1) You 
must design other treatment facilities 
to treat the 10-year, 24-hour precipita-
tion event unless the regulatory au-
thority approves a lesser design event 
based upon terrain, climate, other site- 
specific conditions, and a demonstra-
tion that the effluent limitations ref-
erenced in § 817.42 of this part will be 
met. 

(2) You must design other treatment 
facilities in accordance with the appli-
cable requirements of paragraph (c) of 
this section. 

(e) Exemptions. The regulatory au-
thority may grant an exemption from 
the requirements of this section if— 

(1) The disturbed drainage area with-
in the total disturbed area is small; 
and 

(2) You demonstrate that neither sil-
tation structures nor alternate sedi-
ment control measures are necessary 
for drainage from the disturbed drain-
age area to comply with § 817.42 of this 
part. 

§ 817.47 What requirements apply to 
discharge structures for impound-
ments? 

You must control discharges from 
sedimentation ponds, permanent and 
temporary impoundments, coal mine 
waste impounding structures, and di-
versions by energy dissipators, riprap 
channels, and other devices when nec-
essary to reduce erosion, to prevent 
deepening or enlargement of stream 
channels, to control meander migra-
tion, or to minimize disturbance of the 
hydrologic balance. You must design 
discharge structures according to 
standard engineering design proce-
dures. 

§ 817.49 What requirements apply to 
impoundments? 

(a) Requirements that apply to both per-
manent and temporary impoundments.— 

(1) MSHA requirements. An impound-
ment meeting the criteria of § 77.216(a) 
of this title must comply with the re-
quirements of § 77.216 of this title and 
this section. 

(2) Stability. (i) An impoundment that 
meets the criteria of § 77.216(a) of this 
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title or that includes a dam with a sig-
nificant or high hazard potential clas-
sification under § 784.25(a) of this chap-
ter must have a minimum static safety 
factor of 1.5 for a normal pool with 
steady state seepage saturation condi-
tions and a seismic safety factor of at 
least 1.2. 

(ii) Impoundments not included in 
paragraph (a)(2)(i) of this section, ex-
cept for a coal mine waste impounding 
structure, must have a minimum static 
safety factor of 1.3 for a normal pool 
with steady state seepage saturation 
conditions or meet the requirements of 
§ 784.25(e)(2) of this chapter. 

(3) Freeboard. (i) Impoundments must 
have adequate freeboard to resist over-
topping by waves that occur in con-
junction with the typical increase in 
water elevation at the downwind edge 
of any body of water, waves resulting 
from sudden influxes of surface runoff 
from precipitation events, or waves re-
sulting from any combination of these 
events or other events. 

(ii) An impoundment that includes a 
dam with a significant or high hazard 
potential classification under § 784.25(a) 
of this chapter must comply with the 
freeboard hydrograph criteria in the 
following table: 

MINIMUM AUXILIARY SPILLWAY HYDROLOGIC CRITERIA 

Hazard potential classification of embankment 
Design precipitation event for— 

Auxiliary spillway hydrograph Freeboard hydrograph 

Significant .............................................................. P100
1 + 0.12(PMP 2

¥P100) P100 + 0.40(PMP¥P100) 
High ....................................................................... P100 + 0.26(PMP¥P100) PMP 

1 P100 = Precipitation event for 100-year return interval. 
2 PMP = Probable Maximum Precipitation event. 

(4) Foundation. (i) Foundations and 
abutments for an impounding structure 
must be stable during all phases of con-
struction and operation and must be 
designed based on adequate and accu-
rate information on the foundation and 
abutment conditions. 

(ii) You must conduct foundation and 
abutment investigations, as well as 
any necessary laboratory testing of 
foundation material, to determine the 
design requirements for foundation sta-
bility and control of underseepage for 
an impoundment that includes a dam 
with a significant or high hazard po-
tential classification under § 784.25(a) of 
this chapter. 

(iii) You must remove all vegetative 
and organic materials from the founda-
tion area and excavate and prepare the 
foundation area to resist failure. You 
must install cutoff trenches if nec-
essary to ensure stability. 

(5) Protection of impoundment slopes. 
You must take measures to protect im-
poundment slopes from surface erosion 
and the adverse impacts of a sudden 
drawdown. 

(6) Protection of embankment faces. 
Faces of embankments and sur-
rounding areas shall be vegetated, ex-
cept that faces where water is im-

pounded may be riprapped or otherwise 
stabilized in accordance with accepted 
design practices. 

(7) Spillways. An impoundment must 
include either a combination of prin-
cipal and emergency spillways or a sin-
gle spillway configured as specified in 
paragraph (a)(7)(i) of this section, de-
signed and constructed to safely pass 
the applicable design precipitation 
event specified in paragraph (a)(7)(ii) of 
this section, except as set forth in 
paragraph (c)(2) of this section. 

(i) The regulatory authority may ap-
prove a single open-channel spillway 
that is: 

(A) Of nonerodible construction and 
designed to carry sustained flows; or 

(B) Earth- or grass-lined and designed 
to carry short-term, infrequent flows 
at non-erosive velocities where sus-
tained flows are not expected. 

(ii) Except as specified in paragraph 
(c)(2) of this section, the required de-
sign precipitation event for an im-
poundment meeting the spillway re-
quirements of paragraph (a)(7) of this 
section is: 

(A) For an impoundment that in-
cludes a dam with a significant or high 
hazard potential classification under 
§ 784.25(a) of this chapter, the design 
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precipitation event specified in the 
auxiliary spillway hydrograph column 
in the table in paragraph (a)(3)(ii) of 
this section, or any greater event spec-
ified by the regulatory authority. 

(B) For an impoundment meeting the 
criteria of § 77.216(a) of this title, the 
100-year, 6-hour event, or any greater 
event specified by the regulatory au-
thority. 

(C) For an impoundment not included 
in paragraphs (a)(7)(ii) (A) and (B) of 
this section, the 25-year, 6-hour event, 
or any greater event specified by the 
regulatory authority. 

(8) Highwalls. The vertical portion of 
any highwall remnant within the im-
poundment must be located far enough 
below the low-water line along the full 
extent of the highwall to provide ade-
quate safety and access for the pro-
posed water users. 

(9) Inspections. Except as provided in 
paragraph (a)(9)(iv) of this section, a 
qualified registered professional engi-
neer or other qualified professional 
specialist under the direction of a pro-
fessional engineer must inspect each 
impoundment as provided in paragraph 
(a)(9)(i) of this section. The profes-
sional engineer or specialist must be 
experienced in the construction of im-
poundments. 

(i) Inspections must be made regu-
larly during construction, upon com-
pletion of construction, and at least 
yearly until removal of the structure 
or release of the performance bond. 

(ii) After each inspection required by 
paragraph (a)(9)(i) of this section, the 
qualified registered professional engi-
neer, or qualified registered profes-
sional land surveyor as specified in 
paragraph (a)(9)(iv) of this section, 
must promptly provide to the regu-
latory authority a certified report that 
the impoundment has been constructed 
and/or maintained as designed and in 
accordance with the approved plan and 
this chapter. The report must include a 
discussion of any appearance of insta-
bility, any structural weakness or 
other hazardous condition, the depth 
and elevation of any impounded wa-
ters, the existing storage capacity, any 
existing or required monitoring proce-
dures and instrumentation, and any 
other aspects of the structure affecting 
stability. 

(iii) You must retain a copy of the re-
port at or near the minesite. 

(iv) In any state that authorizes land 
surveyors to prepare and certify plans 
in accordance with § 784.25(b)(1) of this 
chapter, a qualified registered profes-
sional land surveyor may inspect any 
temporary or permanent impoundment 
that does not meet the criteria of 
§ 77.216(a) of this title, or that is not 
classified as having a significant or 
high hazard potential under § 784.25(a) 
of this chapter, and certify and submit 
the report required by paragraph 
(a)(9)(ii) of this section, except that a 
qualified registered professional engi-
neer must certify all coal mine waste 
impounding structures covered by 
§ 817.84 of this chapter. The professional 
land surveyor must be experienced in 
the construction of impoundments. 

(10) Examinations. (i) Impoundments 
that meet the criteria of § 77.216 of this 
title, or that are classified as having a 
significant or high hazard potential 
under § 784.25(a) of this chapter, must 
be examined in accordance with 
§ 77.216–3 of this title. 

(ii) Impoundments that are not sub-
ject to § 77.216 of this title, or that are 
not classified as having a significant or 
high hazard potential under § 784.25(a) 
of this chapter, must be examined at 
least quarterly. A qualified person des-
ignated by the operator must examine 
impoundments for the appearance of 
structural weakness and other haz-
ardous conditions. 

(11) Emergency procedures. If any ex-
amination or inspection discloses that 
a potential hazard exists, the person 
who examined the impoundment must 
promptly inform the regulatory au-
thority of the finding and of the emer-
gency procedures formulated for public 
protection and remedial action. The 
regulatory authority must be notified 
immediately if adequate procedures 
cannot be formulated or implemented. 
The regulatory authority then must 
notify the appropriate agencies that 
other emergency procedures are re-
quired to protect the public. 

(b) Requirements that apply only to per-
manent impoundments. A permanent im-
poundment of water may be created if 
authorized by the regulatory authority 
in the approved permit based upon the 
following demonstration: 

VerDate Sep<11>2014 16:28 Jul 31, 2017 Jkt 241127 PO 00000 Frm 00430 Fmt 8010 Sfmt 8010 Q:\30\30V3.TXT 31kp
ay

ne
 o

n 
D

S
K

54
D

X
V

N
1O

F
R

 w
ith

 $
$_

JO
B



421 

Surface Mining Reclamation and Enforcement, Interior § 817.55 

(1) The size and configuration of the 
impoundment will be adequate for its 
intended purposes. 

(2) The quality of impounded water 
will be suitable on a permanent basis 
for its intended use and, after reclama-
tion, discharges from the impoundment 
will not cause or contribute to a viola-
tion of applicable state or tribal water 
quality standards or effluent limita-
tions, including, but not limited to, 
water quality standards established 
under the authority of section 303(c) of 
the Clean Water Act, 33 U.S.C. 1313(c), 
and effluent limitations established in 
the National Pollutant Discharge 
Elimination System permit for the op-
eration under section 402 of the Clean 
Water Act, 33 U.S.C. 1342, or its state or 
tribal counterpart. 

(3) The water level will be suffi-
ciently stable and be capable of sup-
porting the intended use. 

(4) Final grading will provide for ade-
quate safety and access for proposed 
water users. 

(5) The impoundment will not result 
in diminution of the quality or quan-
tity of surface water or groundwater 
used by surrounding landowners for ag-
ricultural, industrial, recreational, or 
domestic uses. 

(6) The impoundment will be suitable 
for the approved postmining land use. 

(7) Approval of the impoundment will 
not result in retention of spoil piles or 
ridges that are inconsistent with the 
definition of approximate original con-
tour. 

(8) Approval of the impoundment will 
not result in the creation of an excess 
spoil fill elsewhere within the permit 
area. 

(9) The impoundment has been de-
signed with dimensions, features, and 
other characteristics that will enhance 
fish and wildlife habitat to the extent 
that doing so is not inconsistent with 
the intended use. 

(c) Requirements that apply only to 
temporary impoundments that rely pri-
marily upon storage. (1) In lieu of meet-
ing the requirements in paragraph 
(a)(7)(i) of this section, the regulatory 
authority may approve an impound-
ment that relies primarily on storage 
to control the runoff from the design 
precipitation event when you dem-
onstrate, and a qualified registered 

professional engineer or qualified reg-
istered professional land surveyor in 
accordance with § 784.25(b) of this chap-
ter certifies, that the impoundment 
will safely control the design precipita-
tion event. 

(2) You must use current prudent en-
gineering practices to safely remove 
the water from an impoundment con-
structed in accordance with paragraph 
(c)(1) of this section. 

(3) An impoundment constructed in 
accordance with paragraph (c)(1) of this 
section must be located where failure 
would not be expected to cause loss of 
life or serious property damage, unless 
the impoundment meets one of the fol-
lowing exceptions: 

(i) An impoundment that meets the 
criteria of § 77.216(a) of this title, or 
that is classified as having a signifi-
cant or high hazard potential under 
§ 784.25(a) of this chapter, and is de-
signed to control the precipitation of 
the probable maximum precipitation of 
a 6-hour event, or any greater event 
specified by the regulatory authority. 

(ii) An impoundment not included in 
paragraph (c)(3)(i) of this section that 
is designed to control the precipitation 
of the 100-year, 6-hour event, or any 
greater event specified by the regu-
latory authority. 

§ 817.55 What must I do with sedi-
mentation ponds, diversions, im-
poundments, and treatment facili-
ties after I no longer need them? 

(a) Before seeking final bond release 
under § 800.42(d) of this chapter, you 
must— 

(1) Remove all temporary structures 
and reclaim the land upon which those 
structures were located in accordance 
with the approved permit; and 

(2) Ensure that all sedimentation 
ponds, diversions, and impoundments 
approved for retention after final bond 
release have been maintained properly 
and meet all applicable requirements 
of the approved permit and this chap-
ter for retention as permanent struc-
tures. You must renovate the struc-
tures if necessary to meet the require-
ments for retention. 

(b) [Reserved] 
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§ 817.56 What additional performance 
standards apply to mining activities 
conducted in or through an ephem-
eral stream? 

(a) Compliance with federal, state, and 
tribal water quality laws and regulations. 
(1) You may conduct mining activities 
in or affecting waters subject to the ju-
risdiction of the Clean Water Act, 33 
U.S.C. 1251 et seq., only if you first ob-
tain all necessary authorizations, cer-
tifications, and permits under that law. 

(2) Mining activities must comply 
with all applicable state and tribal 
laws and regulations concerning sur-
face water and groundwater. 

(b) Postmining surface drainage pattern 
and stream-channel configuration. If you 
mine through an ephemeral stream, 
you must construct a postmining sur-
face drainage pattern and stream-chan-
nel configurations that are consistent 
with the surface drainage pattern and 
stream-channel configurations ap-
proved in the permit in accordance 
with § 784.27 of this chapter. 

(c) Establishment of streamside vegeta-
tive corridors. (1) If you mine through 
an ephemeral stream, you must estab-
lish a vegetative corridor at least 100 
feet wide along each bank of the recon-
structed stream channel. The 100-foot 
distance must be measured hori-
zontally on a line perpendicular to the 
stream, beginning at the ordinary high 
water mark. The corridor must be con-
sistent with natural vegetation pat-
terns. 

(2) When planting the streamside veg-
etative corridors required by paragraph 
(c)(1) of this section, you must— 

(i) Use appropriate native species 
adapted to the area, unless an agency 
responsible for implementing section 
404 of the Clean Water Act, 33 U.S.C. 
1344, requires the use of non-native spe-
cies. 

(ii) Ensure that the species planted 
are consistent with the revegetation 
plan approved in the permit. 

(iii) Include appropriate native 
hydrophytic vegetation, vegetation 
typical of floodplains, or hydrophilic 
vegetation characteristic of riparian 
areas and wetlands to the extent that 
the corridor contains suitable habitat 
for those species and the stream and 
the geomorphology of the area are ca-

pable of supporting vegetation of that 
nature. 

(iv) Use native trees and shrubs when 
planting areas within the streamside 
corridor that were forested at the time 
of application or that would revert to 
forest under conditions of natural suc-
cession. 

(3) Paragraphs (c)(1) and (2) of this 
section do not require planting of 
hydrophytic or hydrophilic species 
within those portions of streamside 
corridors where the stream, soils, or 
climate are incapable of providing the 
moisture or other growing conditions 
needed to support and sustain 
hydrophytic or hydrophilic species. In 
those situations, you must plant the 
corridor with appropriate native spe-
cies that are consistent with the base-
line information concerning natural 
streamside vegetation included in the 
permit application under § 783.19 of this 
chapter, unless otherwise directed by 
an agency responsible for imple-
menting section 404 of the Clean Water 
Act, 33 U.S.C. 1344. 

(4) Paragraphs (c)(1) through (3) of 
this section do not apply to— 

(i) Prime farmland historically used 
for cropland; or 

(ii) Situations in which establish-
ment of a streamside vegetative cor-
ridor comprised of native species would 
be incompatible with an approved 
postmining land use that is imple-
mented before final bond release under 
§§ 800.40 through 800.43 of this chapter. 

§ 817.57 What additional performance 
standards apply to mining activities 
conducted in or through a peren-
nial or intermittent stream or on 
the surface of land within 100 feet 
of a perennial or intermittent 
stream? 

(a) Compliance with federal, state, and 
tribal water quality laws and regulations. 
(1) You may conduct mining activities 
in or affecting waters subject to the ju-
risdiction of the Clean Water Act, 33 
U.S.C. 1251 et seq., only if you first ob-
tain all necessary authorizations, cer-
tifications, and permits under that law. 

(2) Mining activities must comply 
with all applicable state and tribal 
laws and regulations concerning sur-
face water and groundwater. 

(b) Prohibition on mining in or within 
100 feet of a perennial or intermittent 
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stream. You may not conduct mining 
activities in or through a perennial or 
intermittent stream, or that would dis-
turb the surface of land within 100 feet 
of a perennial or intermittent stream, 
unless the regulatory authority au-
thorizes you to do so in the permit 
after making the findings required 
under § 784.28 of this chapter. The 100- 
foot distance must be measured hori-
zontally on a line perpendicular to the 
stream, beginning at the ordinary high 
water mark. 

(c) Postmining surface drainage pattern 
and stream-channel configuration. (1) If 
you mine through or permanently di-
vert a perennial or intermittent 
stream, you must construct a 
postmining surface drainage pattern 
and stream-channel configurations 
that are consistent with the surface 
drainage pattern and stream-channel 
configurations approved in the permit 
in accordance with § 784.28 of this chap-
ter. 

(2) Upon completion of construction 
of a stream-channel diversion for a pe-
rennial or intermittent stream, or re-
construction of a stream channel after 
mining through a perennial or inter-
mittent stream, you must obtain a cer-
tification from a qualified registered 
professional engineer that the stream- 
channel diversion or reconstructed 
stream channel has been constructed in 
accordance with the design approved in 
the permit and that it meets all engi-
neering-related requirements of this 
section. This certification may be lim-
ited to the location, dimensions, and 
physical characteristics of the stream 
channel. 

(d) Establishment of streamside vegeta-
tive corridors. (1)(i) If you mine through 
a perennial or intermittent stream, 
you must establish a vegetative cor-
ridor at least 100 feet wide along each 
bank of the reconstructed stream chan-
nel. The corridor must be consistent 
with natural vegetation patterns. 

(ii) You must establish a vegetative 
corridor on any land that you disturb 
within 100 feet of a perennial or inter-
mittent stream. The corridor must be 
consistent with natural vegetation pat-
terns. 

(iii) If you divert a perennial or inter-
mittent stream, you must establish a 
vegetative corridor at least 100 feet 

wide along each bank of the stream- 
channel diversion, with the exception 
of temporary diversions that will be in 
place less than 3 years. The corridor 
must be consistent with natural vege-
tation patterns. 

(iv) The 100-foot distance mentioned 
in paragraphs (d)(1)(i) through (iii) of 
this section must be measured hori-
zontally on a line perpendicular to the 
stream, beginning at the ordinary high 
water mark. 

(2) When planting the streamside veg-
etative corridors required by paragraph 
(d)(1) of this section, you must— 

(i) Use appropriate native species 
adapted to the area, unless an agency 
responsible for implementing section 
404 of the Clean Water Act, 33 U.S.C. 
1344, requires the use of non-native spe-
cies. 

(ii) Ensure that the species planted 
are consistent with the revegetation 
plan approved in the permit. 

(iii) Include appropriate native 
hydrophytic vegetation, vegetation 
typical of floodplains, or hydrophilic 
vegetation characteristic of riparian 
areas and wetlands to the extent that 
the corridor contains suitable habitat 
for those species and the stream and 
the geomorphology of the area are ca-
pable of supporting vegetation of that 
nature. 

(iv) Use native trees and shrubs when 
planting areas within the streamside 
corridor that were forested at the time 
of application or that would revert to 
forest under conditions of natural suc-
cession. 

(3) Paragraphs (d)(1) and (2) of this 
section do not require planting of 
hydrophytic or hydrophilic species 
within those portions of streamside 
corridors where the stream, soils, or 
climate are incapable of providing the 
moisture or other growing conditions 
needed to support and sustain 
hydrophytic or hydrophilic species. In 
those situations, you must plant the 
corridor with appropriate native spe-
cies that are consistent with the base-
line information concerning natural 
streamside vegetation included in the 
permit application under § 783.19 of this 
chapter, unless otherwise directed by 
an agency responsible for imple-
menting section 404 of the Clean Water 
Act, 33 U.S.C. 1344. 
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(4) Paragraphs (d)(1) through (3) of 
this section do not apply to— 

(i) Prime farmland historically used 
for cropland; or 

(ii) Situations in which establish-
ment of a streamside vegetative cor-
ridor comprised of native species would 
be incompatible with an approved 
postmining land use that is imple-
mented before final bond release under 
§§ 800.40 through 800.43 of this chapter. 

(e) Restoration of form. If you mine 
through or permanently divert a peren-
nial or intermittent stream, you must 
demonstrate successful restoration or 
reconstruction of the form of the 
stream channel in accordance with the 
design approved in the permit before 
you qualify for Phase I bond release 
under § 800.42(b)(1) of this chapter. 

(f) Restoration of hydrologic function. 
If you mine through or permanently di-
vert a perennial or intermittent 
stream, you must demonstrate restora-
tion of the hydrologic function of the 
reconstructed stream before you qual-
ify for Phase II bond release under 
§ 800.42(b)(2) of this chapter. Restora-
tion of the hydrologic function in-
cludes, but is not limited to, restora-
tion of the flow regime, except as oth-
erwise approved in the permit under 
§ 784.28(e)(2) of this chapter. 

(g) Restoration of ecological function. If 
you mine through or permanently di-
vert a perennial or intermittent 
stream, the reconstructed stream or 
stream-channel diversion must meet 
the criteria approved in the permit for 
determining restoration of ecological 
function, as established by the regu-
latory authority under § 784.28(g) of 
this chapter, before you qualify for 
final bond release under §§ 800.40 
through 800.43 of this chapter. 

(h) Prohibition on placement of siltation 
structures in perennial or intermittent 
streams. (1)(i) Except as provided in 
paragraph (h)(2) of this section, you 
may not construct a siltation structure 
in a perennial or intermittent stream 
or use perennial or intermittent 
streams as waste treatment systems to 
convey surface runoff from the dis-
turbed area to a sedimentation pond. 

(ii) Paragraph (h)(1)(i) of this section 
does not prohibit the construction of a 
siltation structure in a stream channel 

immediately downstream of a stream 
segment that is mined through. 

(2) If approved in the permit, the pro-
hibition in paragraph (h)(1) of this sec-
tion will not apply to excess spoil fills, 
coal mine waste refuse piles, or coal 
mine waste impounding structures in 
steep-slope areas when you dem-
onstrate, and the regulatory authority 
finds in writing, that use of a perennial 
or intermittent stream segment as a 
waste treatment system for sediment 
control or construction of a sedimenta-
tion pond or other siltation structure 
in a perennial or an intermittent 
stream would have less overall adverse 
impact on fish, wildlife, and related en-
vironmental values than construction 
of diversions and sedimentation ponds 
or other siltation structures on slopes 
above the stream. 

(3) When the circumstances described 
in paragraph (h)(2) of this section exist, 
the following requirements apply: 

(i) You must minimize the length of 
stream used as a waste treatment sys-
tem to the extent possible and, when 
practicable, maintain an undisturbed 
buffer along that stream segment in 
accordance with paragraph (b) of this 
section. 

(ii) You must place the sedimenta-
tion pond or other siltation structure 
as close to the toe of the excess spoil 
fill, coal mine waste refuse pile, or coal 
mine waste impounding structure as 
possible. 

(iii) Following the completion of con-
struction and revegetation of the fill or 
coal mine waste structure, you must— 

(A) Remove and properly dispose of 
accumulated sediment in the siltation 
structure and any stream segment be-
tween the inlet of the siltation struc-
ture and the toe of the excess spoil fill 
or coal mine waste structure; 

(B) Remove the sedimentation pond 
or other siltation structure; and 

(C) Restore the stream segment in 
accordance with paragraphs (e) 
through (g) of this section. 

(i) Programmatic alternative. Para-
graphs (b) through (h) of this section 
will not apply to a state program ap-
proved under subchapter T of this 
chapter if that program is amended to 
expressly prohibit all surface mining 
activities, including the construction 
of stream-channel diversions, that 
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would result in more than a de minimis 
disturbance of land in or within 100 feet 
of a perennial or intermittent stream. 

§ 817.59 How must I maximize coal re-
covery? 

You must conduct underground min-
ing activities so as to maximize the 
utilization and conservation of the 
coal, while using the best appropriate 
technology currently available to 
maintain environmental integrity, so 
that reaffecting the land in the future 
through surface coal mining operations 
is minimized. 

§ 817.61 Use of explosives: General re-
quirements. 

(a) Applicability. Sections 817.61 
through 817.68 apply to surface blasting 
activities incident to underground coal 
mining, including, but not limited to, 
initial rounds of slopes and shafts. 

(b) Compliance with other laws and reg-
ulations. You must comply with all ap-
plicable state and federal laws and reg-
ulations governing the use of explo-
sives. 

(c) Requirements for blasters. (1) No 
later than 12 months after the blaster 
certification program for a state re-
quired by part 850 of this chapter has 
been approved under the procedures of 
subchapter C of this chapter, all blast-
ing operations in that state must be 
conducted under the direction of a cer-
tified blaster. Before that time, all 
blasting operations in that state must 
be conducted by competent, experi-
enced persons who understand the haz-
ards involved. 

(2) Certificates of blaster certifi-
cation must be carried by blasters or 
be on file at the permit area during 
blasting operations. 

(3) A blaster and at least one other 
person shall be present at the firing of 
a blast. 

(4) Any blaster who is responsible for 
conducting blasting operations at a 
blasting site must: 

(i) Be familiar with the site-specific 
performance standards; and 

(ii) Give direction and on-the-job 
training to persons who are not cer-
tified and who are assigned to the 
blasting crew or who assist in the use 
of explosives. 

(d) Blast design. (1) You must submit 
an anticipated blast design if blasting 
operations will be conducted within— 

(i) 1,000 feet of any building used as a 
dwelling, public building, school, 
church, or community or institutional 
building outside the permit area; or 

(ii) 500 feet of an active or abandoned 
underground mine. 

(2) You must submit the blast design 
required by paragraph (d)(1) of this sec-
tion either as part of the permit appli-
cation or, if approved by the regulatory 
authority, at a later date before blast-
ing begins. Regulatory authority ap-
proval of the blast design is not re-
quired, but, as provided in paragraph 
(d)(5) of this section, the regulatory au-
thority may require changes to the de-
sign. 

(3) The blast design must contain— 
(i) Sketches of the drill patterns, 

delay periods, and decking. 
(ii) The type and amount of explo-

sives to be used. 
(iii) Critical dimensions. 
(iv) The location and general descrip-

tion of structures to be protected. 
(v) A discussion of design factors to 

be used to protect the public and meet 
the applicable airblast, flyrock, and 
ground-vibration standards in § 817.67 of 
this part. 

(4) A certified blaster must prepare 
and sign the blast design. 

(5) The regulatory authority may re-
quire changes to the design submitted. 

§ 817.62 Use of explosives: Preblasting 
survey. 

(a) At least 30 days before initiation 
of blasting, you must notify, in writ-
ing, all residents or owners of dwellings 
or other structures located within 1⁄2 
mile of the permit area how to request 
a preblasting survey. 

(b)(1) A resident or owner of a dwell-
ing or structure within 1⁄2 mile of any 
part of the permit area may request a 
preblasting survey. This request must 
be made, in writing, directly to you or 
to the regulatory authority. If the re-
quest is made to the regulatory author-
ity, the regulatory authority will 
promptly notify you. 

(2) You must promptly conduct a 
preblasting survey of the dwelling or 
structure and promptly prepare a writ-
ten report of the survey. 
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(3) You must conduct an updated sur-
vey of any subsequent additions, modi-
fications, or renovations to the dwell-
ing or structure, if requested by the 
resident or owner. 

(c) You must determine the condition 
of the dwelling or structure and docu-
ment any preblasting damage and 
other physical factors that could rea-
sonably be affected by the blasting. 
Structures such as pipelines, cables, 
transmission lines, and cisterns, wells, 
and other water systems warrant spe-
cial attention; however, the assessment 
of these structures may be limited to 
surface conditions and other readily 
available data. 

(d)(1) The person who conducted the 
survey must sign the written report of 
the survey. 

(2) You must promptly provide copies 
of the report to the regulatory author-
ity and to the person requesting the 
survey. 

(3) If the person requesting the sur-
vey disagrees with the contents or rec-
ommendations of the survey, he or she 
may submit a detailed description of 
the specific areas of disagreement to 
both you and the regulatory authority. 

(e) You must complete any surveys 
requested more than 10 days before the 
planned initiation of blasting before 
the initiation of blasting.wit 

§ 817.64 Use of explosives: General per-
formance standards. 

(a)(1) You must notify, in writing, 
residents within 1⁄2 mile of the blasting 
site and local governments of the pro-
posed times and locations of blasting 
operations. 

(2) You may provide this notice 
weekly, but in no case less than 24 
hours before blasting will occur. 

(b) You must conduct all blasting be-
tween sunrise and sunset, unless the 
regulatory authority approves night- 
time blasting based upon a showing 
that the public will be protected from 
adverse noise and other impacts. The 
regulatory authority may specify more 
restrictive time periods for blasting. 

(c)(1) You may conduct unscheduled 
blasts only where public or operator 
health and safety so require and for 
emergency blasting actions. 

(2) When you conduct an unscheduled 
blast, you must use audible signals to 

notify residents within 1⁄2 mile of the 
blasting site. 

(3) You must document the reason for 
the unscheduled blast in accordance 
with § 817.68(c)(16) of this part. 

§ 817.66 Use of explosives: Blasting 
signs, warnings, and access control. 

(a) Blasting signs. Blasting signs must 
meet the specifications of § 817.11 of 
this part. 

(1) You must place conspicuous signs 
reading ‘‘Blasting Area’’ along the edge 
of any blasting area that comes within 
100 feet of any public road right-of-way 
and at the point where any other road 
provides access to the blasting area. 

(2) You must place conspicuous signs 
reading ‘‘Warning! Explosives in Use’’ 
at all entrances to the permit area 
from public roads or highways. The 
signs must clearly list and describe the 
meaning of the audible blast warning 
and all-clear signals that are in use and 
explain the marking of blasting areas 
and charged holes awaiting firing with-
in the permit area. 

(b) Warnings. You must give blast 
warning and all-clear signals of dif-
ferent character or pattern that are au-
dible within a range of 1⁄2 mile from the 
point of the blast. You must notify 
each person within the permit area and 
each person who resides or regularly 
works within 1⁄2 mile of the permit area 
of the meaning of the signals in the 
blasting notification required in 
§ 817.64(a) of this part. 

(c) Access control. You must control 
access within the blasting area to pre-
vent presence of livestock or unauthor-
ized persons during blasting and until 
your authorized representative has rea-
sonably determined that— 

(1) No unusual hazards, such as immi-
nent slides or undetonated charges, 
exist; and 

(2) Access to and travel within the 
blasting area can be safely resumed. 

§ 817.67 Use of explosives: Control of 
adverse effects. 

(a) General requirements. You must 
conduct blasting in a manner that pre-
vents— 

(1) Injury to persons; 
(2) Damage to public or private prop-

erty outside the permit area; 
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(3) Adverse impacts on any under-
ground mine; or 

(4) Change in the course, channel, or 
availability of surface water or ground-
water outside the permit area. 

(b) Airblast.—(1) Limits. (i) Airblast 
must not exceed the maximum limits 
listed below at the location of any 
dwelling, public building, school, 
church, or community or institutional 
building outside the permit area, ex-
cept as provided in paragraph (e) of 
this section. 

Lower frequency limit of measuring sys-
tem in Hertz (Hz), plus or minus 

3 decibels 

Maximum level in 
decibels 

(dB) 

0.1 Hz or lower—flat response1 ............ 134 peak. 
2 Hz or lower—flat response ................. 133 peak. 
6 Hz or lower—flat response ................. 129 peak. 
C-weighted—slow response 1 ................ 105 peak dBC. 

1 Only when approved by the regulatory authority. 

(ii) If necessary to prevent damage, 
the regulatory authority must specify 
lower maximum allowable airblast lev-
els than those of paragraph (b)(1)(i) of 
this section for use in the vicinity of a 
specific blasting operation. 

(2) Monitoring. (i) You must conduct 
periodic monitoring to ensure compli-
ance with the airblast standards. The 
regulatory authority may require air-
blast measurement of any or all blasts 
and may specify the locations at which 
measurements are taken. 

(ii) The measuring systems must 
have an upper-end flat-frequency re-
sponse of at least 200 Hz. 

(c) Flyrock. Flyrock travelling in the 
air or along the ground must not be 
cast from the blasting site— 

(1) More than one-half the distance to 
the nearest dwelling or other occupied 
structure; 

(2) Beyond the area of control re-
quired under § 817.66(c) of this part; or 

(3) Beyond the permit boundary. 
(d) Ground vibration.—(1) General re-

quirements. (i) In all blasting oper-
ations, except as otherwise authorized 
in paragraph (e) of this section, the 
maximum ground vibration must not 
exceed the values approved in the 
blasting plan required under § 784.15 of 
this chapter. 

(ii) The maximum ground vibration 
for protected structures listed in para-
graph (d)(2)(i) of this section must be 
established in accordance with either 
the maximum peak-particle-velocity 
limits of paragraph (d)(2) of this sec-
tion, the scaled-distance equation of 
paragraph (d)(3) of this section, the 
blasting-level chart of paragraph (d)(4) 
of this section, or by the regulatory au-
thority under paragraph (d)(5) of this 
section. 

(iii) All structures in the vicinity of 
the blasting area not listed in para-
graph (d)(2)(i) of this section, such as 
water towers, pipelines and other utili-
ties, tunnels, dams, impoundments, 
and underground mines, must be pro-
tected from damage by establishment 
of a maximum allowable limit on the 
ground vibration, submitted by the op-
erator in the blasting plan and ap-
proved by the regulatory authority. 

(2) Maximum peak particle velocity. (i) 
The maximum ground vibration must 
not exceed the following limits at the 
location of any dwelling, public build-
ing, school, church, or community or 
institutional building outside the per-
mit area: 

Distance (D), from the blasting site, in feet 

Maximum allowable 
peak particle velocity for 

ground vibration, in 
inches/second 1 

Scaled-distance factor to 
be applied without 

seismic monitoring (Ds) 2 

0 to 300 ......................................................................................................... 1.25 50 
301 to 5,000 .................................................................................................. 1.00 55 
5,001 and beyond ......................................................................................... 0.75 65 

1 Ground vibration must be measured as the particle velocity. Particle velocity must be recorded in three mutually perpen-
dicular directions. The maximum allowable peak particle velocity applies to each of the three measurements. 

2 Applicable to the scaled-distance equation of paragraph (d)(3)(i) of this section. 

(ii) You must provide a seis-
mographic record for each blast. 

(3) Scaled-distance equation. (i) You 
may use the scaled-distance equation, 
W = (D/Ds) 2, to determine the allow-

able charge weight of explosives to be 
detonated in any 8-millisecond period, 
without seismic monitoring, where W = 
the maximum weight of explosives, in 
pounds; D = the distance, in feet, from 
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the blasting site to the nearest pro-
tected structure; and Ds = the scaled- 
distance factor. The regulatory author-
ity may initially approve the scaled- 
distance equation using the values for 
the scaled-distance factor listed in 
paragraph (d)(2)(i) of this section. 

(ii) The regulatory authority may au-
thorize development of a modified 
scaled-distance factor upon receipt of a 
written request by the operator, sup-
ported by seismographic records of 

blasting at the minesite. The modified 
scale-distance factor must be deter-
mined such that the particle velocity 
of the predicted ground vibration will 
not exceed the prescribed maximum al-
lowable peak particle velocity of para-
graph (d)(2)(i) of this section at a 95- 
percent confidence level. 

(4) Blasting-level chart. (i) You may 
use the ground-vibration limits in Fig-
ure 1 to determine the maximum al-
lowable ground vibration. 

(ii) If the Figure 1 limits are used, 
you must provide a seismographic 
record including both particle velocity 
and vibration-frequency levels for each 
blast. The regulatory authority must 
approve the method for the analysis of 
the predominant frequency contained 
in the blasting records before applica-
tion of this alternative blasting cri-
terion. 

(5) The regulatory authority must re-
duce the maximum allowable ground 
vibration beyond the limits otherwise 
provided by this section, if determined 
necessary to provide damage protec-
tion. 

VerDate Sep<11>2014 16:28 Jul 31, 2017 Jkt 241127 PO 00000 Frm 00438 Fmt 8010 Sfmt 8010 Q:\30\30V3.TXT 31 E
R

20
D

E
16

.0
01

<
/G

P
H

>

kp
ay

ne
 o

n 
D

S
K

54
D

X
V

N
1O

F
R

 w
ith

 $
$_

JO
B



429 

Surface Mining Reclamation and Enforcement, Interior § 817.71 

(6) The regulatory authority may re-
quire that you conduct seismic moni-
toring of any or all blasts or may speci-
fy the location at which the measure-
ments are taken and the degree of de-
tail necessary in the measurement. 

(e) The maximum airblast and 
ground-vibration standards of para-
graphs (b) and (d) of this section do not 
apply at the following locations: 

(1) At structures owned by the per-
mittee and not leased to another per-
son. 

(2) At structures owned by the per-
mittee and leased to another person, if 
a written waiver by the lessee is sub-
mitted to the regulatory authority be-
fore blasting. 

§ 817.68 Use of explosives: Records of 
blasting operations. 

(a) You must retain a record of all 
blasts for at least 3 years. 

(b) Upon request, you must make 
copies of these records available to the 
regulatory authority and to the public 
for inspection. 

(c) The records must contain the fol-
lowing data: 

(1) Name of the operator conducting 
the blast. 

(2) Location, date, and time of the 
blast. 

(3) Name, signature, and certification 
number of the blaster conducting the 
blast. 

(4) Identification, direction, and dis-
tance, in feet, from the nearest blast 
hole to the nearest dwelling, public 
building, school, church, community or 
institutional building outside the per-
mit area, except those described in 
§ 817.67(e) of this part. 

(5) Weather conditions, including 
those which may cause possible adverse 
blasting effects. 

(6) Type of material blasted. 
(7) Sketches of the blast pattern, in-

cluding number of holes, burden, spac-
ing, decks, and delay pattern. 

(8) Diameter and depth of holes. 
(9) Types of explosives used. 
(10) Total weight of explosives used 

per hole. 
(11) The maximum weight of explo-

sives detonated in an 8-millisecond pe-
riod. 

(12) Initiation system. 
(13) Type and length of stemming. 

(14) Mats or other protections used. 
(15) Seismographic and airblast 

records, if required, which must in-
clude— 

(i) Type of instrument, sensitivity, 
and calibration signal or certification 
of annual calibration; 

(ii) Exact location of instrument and 
the date, time, and distance from the 
blast; 

(iii) Name of the person and firm tak-
ing the reading; 

(iv) Name of the person and firm ana-
lyzing the seismographic record; and 

(v) The vibration and/or airblast level 
recorded. 

(16) Reasons and conditions for each 
unscheduled blast. 

§ 817.71 How must I dispose of excess 
spoil? 

(a) General requirements. You, the per-
mittee or operator, must mechanically 
transport and place excess spoil in des-
ignated disposal areas, including ap-
proved valley fills and other types of 
approved fills, within the permit area 
in a controlled manner in compliance 
with the requirements of this section. 
In general, you must place excess spoil 
in a manner that will— 

(1) Minimize the adverse effects of 
leachate and surface water runoff from 
the fill on groundwater and surface 
water, including aquatic life, within 
the permit and adjacent areas. 

(2) Ensure mass stability and prevent 
mass movement during and after con-
struction. 

(3) Ensure that the final surface con-
figuration of the fill is suitable for re-
vegetation and the approved 
postmining land use or uses and is 
compatible with the natural drainage 
pattern and surroundings. 

(4) Minimize disturbances to, and ad-
verse impacts on, fish, wildlife, and re-
lated environmental values to the ex-
tent possible, using the best tech-
nology currently available. 

(5) Ensure that the fill will not 
change the size or frequency of peak 
flows from precipitation events or 
thaws in a way that would result in an 
increase in flooding when compared 
with the impacts of premining peak 
flows. 
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(6) Ensure that the fill will not cause 
or contribute to a violation of applica-
ble state or tribal groundwater stand-
ards or preclude any premining use of 
groundwater. 

(7) Ensure that the fill will not cause 
or contribute to a violation of applica-
ble state or tribal water quality stand-
ards for surface water located down-
stream of the toe of the fill, including, 
but not limited to, water quality 
standards established under the au-
thority of section 303(c) of the Clean 
Water Act, 33 U.S.C. 1313(c). 

(b) Stability requirements.—(1) Static 
safety factor. You must design and con-
struct the fill to attain a minimum 
long-term static safety factor of 1.5. 
The foundation and abutments of the 
fill must be stable under all conditions 
of construction. 

(2) Special requirement for steep-slope 
conditions. Where the slope in the dis-
posal area exceeds 2.8h:1v (36 percent), 
or any lesser slope designated by the 
regulatory authority based on local 
conditions, you must construct bench 
cuts (excavations into stable bedrock) 
or rock-toe buttresses to ensure fill 
stability. 

(c) Compliance with permit. You must 
construct the fill in accordance with 
the design and plans approved in the 
permit in accordance with § 784.35 of 
this chapter. 

(d) Requirements for handling of or-
ganic matter and soil materials. You 
must remove all vegetation, other or-
ganic matter, and soil materials from 
the disposal area prior to placement of 
the excess spoil. You must store, redis-
tribute, or otherwise use those mate-
rials in accordance with § 817.22 of this 
part. You may use soil substitutes and 
supplements if approved in the permit 
in accordance with § 784.12(e) of this 
chapter. 

(e) Surface runoff control requirements. 
(1) You must direct surface runoff from 
areas above the fill and runoff from the 

surface of the fill into stabilized chan-
nels designed to— 

(i) Meet the requirements of § 817.43 
of this part; and 

(ii) Safely pass the runoff from a 100- 
year, 6-hour precipitation event. You 
must use the appropriate regional Nat-
ural Resources Conservation Service 
synthetic storm distribution to deter-
mine the peak flow from surface runoff 
from this event. 

(2) You must grade the top surface of 
a completed fill such that the final 
slope after settlement will be toward 
properly designed drainage channels. 
You may not direct uncontrolled sur-
face runoff over the outslope of the fill. 

(f) Control of water within the footprint 
of the fill.—(1) General requirements. If 
the disposal area contains springs, nat-
ural or manmade water courses, or wet 
weather seeps, you must design and 
construct underdrains and temporary 
diversions as necessary to control ero-
sion, prevent water infiltration into 
the fill, and ensure stability. 

(2) Temporary diversions. Temporary 
diversions must comply with the re-
quirements of § 817.43 of this part. 

(3) Underdrains. (i) You must con-
struct underdrains that are comprised 
of hard rock that is resistant to weath-
ering. 

(ii) You must design and construct 
underdrains using current, prudent en-
gineering practices and any design cri-
teria established by the regulatory au-
thority. 

(iii) In constructing rock under-
drains, you may use only hard rock 
that is resistant to weathering, such as 
well-cemented sandstone and massive 
limestone, and that is not acid-forming 
or toxic-forming. The underdrain must 
be free of soil and fine-grained, clastic 
rocks such as siltstone, shale, 
mudstone, and claystone. All rock used 
to construct underdrains must meet 
the criteria in the following table: 

Test ASTM standard AASHTO 
standard Acceptable results 

Los Angeles Ab-
rasion.

C 131 or C 535 T 96 Loss of no more than 50 percent of test sample by weight. 

Sulfate Sound-
ness.

C 88 or C 5240 T 104 Sodium sulfate test: Loss of no more than 12 percent of test sample 
by weight. 

Magnesium sulfate test: Loss of no more than 18 percent of test sam-
ple by weight. 
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(iv) The underdrain system must be 
designed and constructed to carry the 
maximum anticipated infiltration of 
water due to precipitation, snowmelt, 
and water from seeps and springs in the 
foundation of the disposal area away 
from the excess spoil fill. 

(v) To provide a safety factor against 
future changes in local surface-water 
and groundwater hydrology, perforated 
pipe may be embedded within the rock 
underdrain to enhance the underdrain 
capacity to carry water in excess of the 
anticipated maximum infiltration 
away from the excess spoil fill. The 
pipe must be manufactured of mate-
rials that are not susceptible to corro-
sion and must be demonstrated to be 
suitable for the deep burial conditions 
commonly associated with excess spoil 
fill underdrains. 

(vi) The underdrain system must be 
protected from material piping, clog-
ging, and contamination by an ade-
quate filter system designed and con-
structed using current, prudent engi-
neering practices to ensure the long- 
term functioning of the underdrain sys-
tem. 

(g) Placement of excess spoil. (1) Using 
mechanized equipment, you must 
transport and place excess spoil in a 
controlled manner in horizontal lifts 
not exceeding 4 feet in thickness; con-
currently compacted as necessary to 
ensure mass stability and to prevent 
mass movement during and after con-
struction; and graded so that surface 
and subsurface drainage is compatible 
with the natural surroundings. 

(2) You may not use any excess spoil 
transport and placement technique 
that involves end-dumping, wing-dump-
ing, cast-blasting, gravity placement, 
or casting spoil downslope. 

(3) Acid-forming, toxic-forming, and 
combustible materials. (i) You must han-
dle acid-forming and toxic-forming ma-
terials in accordance with § 817.38 of 
this part and in a manner that will 
minimize adverse effects on plant 
growth and the approved postmining 
land use. 

(ii) You must cover combustible ma-
terials with noncombustible materials 
in a manner that will prevent sus-
tained combustion and minimize ad-
verse effects on plant growth and the 
approved postmining land use. 

(h) Final configuration. (1) The final 
configuration of the fill must be suit-
able for the approved postmining land 
use, compatible with the natural drain-
age pattern and the surrounding ter-
rain, and, to the extent practicable, 
consistent with natural landforms. 

(2) You may construct terraces on 
the outslope of the fill if required for 
stability, to control erosion, to con-
serve soil moisture, or to facilitate the 
approved postmining land use. The 
grade of the outslope between terrace 
benches may not be steeper than 2h: 1v 
(50 percent). 

(3)(i) You must configure the top sur-
face of the fill to create a topography 
that includes ridgelines and valleys 
with varied hillslope configurations 
when practicable, compatible with sta-
bility and postmining land use consid-
erations, and generally consistent with 
the topography that existed before any 
mining. 

(ii) The final surface elevation of the 
fill may exceed the elevation of the 
surrounding terrain when necessary to 
minimize placement of excess spoil in 
perennial and intermittent streams, 
provided the final configuration com-
plies with the requirements of para-
graphs (a)(3) and (h)(1) of this section. 

(iii) The geomorphic reclamation re-
quirements of paragraph (h)(3)(i) of 
this section do not apply in situations 
in which they would result in burial of 
a greater length of perennial or inter-
mittent streams than traditional fill 
design and construction techniques. 

(i) Impoundments and depressions. No 
permanent impoundments are allowed 
on the completed fill. You may con-
struct small depressions if they— 

(1) Are needed to retain moisture, 
minimize erosion, create or enhance 
wildlife habitat, or assist revegetation; 

(2) Are not incompatible with the 
stability of the fill; 

(3) Are consistent with the hydro-
logic reclamation plan approved in the 
permit in accordance with § 784.22 of 
this chapter; 

(4) Will not result in elevated levels 
of parameters of concern in discharges 
from the fill; and 

(5) Are approved by the regulatory 
authority. 

(j) Surface area stabilization. You must 
provide slope protection to minimize 
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surface erosion at the site. You must 
revegetate all disturbed areas, includ-
ing diversion channels that are not 
riprapped or otherwise protected, upon 
completion of construction. 

(k) Inspections and examinations. (1) A 
qualified registered professional engi-
neer, or other qualified professional 
specialist under the direction of the 
professional engineer, must inspect the 
fill at least quarterly during construc-
tion, with additional complete inspec-
tions conducted during critical con-
struction periods. The professional en-
gineer or specialist must be experi-
enced in the construction of earth and 
rock fills. Critical construction periods 
include, at a minimum— 

(i) Foundation preparation, including 
the removal of all organic matter and 
soil materials. 

(ii) Placement of underdrains and 
protective filter systems. 

(iii) Installation of final surface 
drainage systems. 

(2) An engineer or specialist meeting 
the qualifications of paragraph (k)(1) of 
this section also must— 

(i) Conduct daily examinations dur-
ing placement and compaction of fill 
materials or, when more than one lift 
is completed per day, upon completion 
of each 4-foot lift. As an alternative, 
the engineer or specialist may conduct 
examinations on a weekly basis if a 
mine representative takes photographs 
on a daily basis to document the lift 
thickness and elevation with visual ref-
erence features. The certified report re-
quired by paragraph (k)(3) of this sec-
tion must include this photographic 
documentation. 

(ii) Maintain a log recording the ex-
aminations conducted under paragraph 
(k)(2)(i) of this section for each 4-foot 
lift in each fill. The log must include a 
description of the specific work loca-
tions, excess spoil placement methods, 
compaction adequacy, lift thickness, 
suitability of fill material, special han-
dling of acid-forming and toxic-forming 
materials, deviations from the ap-
proved permit, and remedial measures 
taken. 

(3)(i) The qualified registered profes-
sional engineer to which paragraph 
(k)(1) of this section refers must pro-
vide a certified report to the regu-
latory authority on a quarterly basis. 

(ii) In each report prepared under 
paragraph (k)(3)(i) of this section, the 
engineer must certify that the fill has 
been constructed and maintained as de-
signed and in accordance with the ap-
proved plan and this chapter. 

(iii) The report prepared under para-
graph (k)(3)(i) of this section must 
identify and discuss any evidence of in-
stability, structural weakness, or other 
hazardous conditions. If one of more of 
those conditions exists, you must sub-
mit an application for a permit revi-
sion that includes appropriate remedial 
design specifications. 

(iv) The report prepared under para-
graph (k)(3)(i) of this section must con-
tain— 

(A) A review and summary of all 
complete inspections conducted during 
the quarter under paragraph (k)(1) of 
this section. 

(B) A review and summary of all ex-
aminations conducted during the quar-
ter under paragraph (k)(2) of this sec-
tion, including the logs maintained 
under paragraph (k)(2)(ii) of this sec-
tion. 

(C) The photographs taken under 
paragraph (k)(2)(i) of this section. 

(iv) Each certified report prepared 
under paragraph (k)(3) of this section 
for a quarter in which construction ac-
tivities include placement of under-
drains and protective filter systems 
must include color photographs taken 
during and after construction, but be-
fore underdrains are covered with ex-
cess spoil. If the underdrain system is 
constructed in phases, each phase must 
be certified separately. The photo-
graphs must be taken in adequate size 
and number with enough terrain or 
other physical features of the site 
shown to provide a relative scale to the 
photographs and to specifically and 
clearly identify the site. 

(4) You must retain a copy of each 
certified report prepared under para-
graph (k)(3) of this section at or near 
the mine site. 

(l) Coal mine waste. You may dispose 
of coal mine waste in excess spoil fills 
only if approved by the regulatory au-
thority and only if— 

(1) You demonstrate, and the regu-
latory authority finds in writing, that 
the disposal of coal mine waste in the 
excess spoil fill will not— 
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(i) Cause or contribute to a violation 
of applicable state or tribal water qual-
ity standards or effluent limitations, 
including, but not limited to, water 
quality standards established under the 
authority of section 303(c) of the Clean 
Water Act, 33 U.S.C. 1313(c), and efflu-
ent limitations established in any Na-
tional Pollutant Discharge Elimination 
System permit issued for the operation 
under section 402 of the Clean Water 
Act, 33 U.S.C. 1342, or its state or tribal 
counterpart; 

(ii) Cause or contribute to a violation 
of applicable state or tribal water qual-
ity standards for groundwater; or 

(iii) Result in material damage to the 
hydrologic balance outside the permit 
area. 

(2) The waste is placed in accordance 
with §§ 817.81 and 817.83 of this part. 

(3) The waste is nontoxic-forming, 
nonacid-forming, and non-combustible. 

(4) The waste is of the proper charac-
teristics to be consistent with the de-
sign stability of the fill. 

(m) Underground disposal. You may 
dispose of excess spoil in underground 
mine workings only in accordance with 
a plan approved by the regulatory au-
thority and the Mine Safety and 
Health Administration under § 784.26 of 
this chapter. 

§§ 817.72–817.73 [Reserved] 

§ 817.74 What special requirements 
apply to disposal of excess spoil on 
a preexisting bench? 

(a) General requirements. The regu-
latory authority may approve the dis-
posal of excess spoil through placement 
on a preexisting bench on a previously 
mined area or a bond forfeiture site if— 

(1) The proposed permit area includes 
the portion of the preexisting bench on 
which the spoil will be placed; 

(2) The proposed operation will com-
ply with the applicable requirements of 
§ 817.102 of this part; and 

(3) The requirements of this section 
are met. 

(b) Requirements for removal and dis-
position of vegetation, other organic mat-
ter, and soil materials. You must remove 
all vegetation, other organic matter, 
topsoil, and subsoil from the disposal 
area prior to placement of the excess 
spoil and store, redistribute, or other-
wise use those materials in accordance 

with § 817.22 of this part. You may use 
soil substitutes and supplements if ap-
proved in the permit in accordance 
with § 784.12(e) of this chapter. 

(c)(1) The fill must be designed and 
constructed using current, prudent en-
gineering practices. 

(2) The design must be certified by a 
registered professional engineer. 

(3) If the disposal area contains 
springs, natural or manmade water 
courses, or wet weather seeps, the fill 
design must include underdrains and 
temporary diversions as necessary to 
control erosion, prevent water infiltra-
tion into the fill, and ensure stability. 
Underdrains must comply with the re-
quirements of § 817.71(f)(3) of this part. 

(d)(1) The spoil must be placed on the 
solid portion of the bench in a con-
trolled manner and concurrently com-
pacted as necessary to attain a long- 
term static safety factor of 1.3 for all 
portions of the fill. 

(2) Any spoil deposited on any fill 
portion of the bench must be treated as 
an excess spoil fill under § 817.71 of this 
part. 

(e) You must grade the spoil placed 
on the preexisting bench to— 

(1) Achieve a stable slope that does 
not exceed the angle of repose. 

(2) Eliminate the preexisting 
highwall to the maximum extent tech-
nically practical, using all reasonably 
available spoil, as that term is defined 
in § 701.5 of this chapter. 

(3) Minimize erosion and water pollu-
tion both on and off the site. 

(f) All disturbed areas, including di-
version channels that are not riprapped 
or otherwise protected, must be revege-
tated upon completion of construction. 

(g) You may not construct perma-
nent impoundments on preexisting 
benches on which excess spoil is placed 
under this section. 

(h) The final configuration of the fill 
on the preexisting bench must— 

(1) Be compatible with natural drain-
age patterns and the surrounding area. 

(2) Support the approved postmining 
land use. 

§ 817.81 How must I dispose of coal 
mine waste? 

(a) General requirements. If you, the 
permittee, intend to dispose of coal 
mine waste in an area other than the 
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mine workings or excavations, you 
must place the waste in new or existing 
disposal areas within a permit area in 
accordance with this section and, as 
applicable, §§ 817.83 and 817.84 of this 
part. 

(b) Basic performance standards. You 
must haul or convey and place the coal 
mine waste in a controlled manner to— 

(1) Minimize the adverse effects of 
leachate and surface-water runoff on 
groundwater and surface water, includ-
ing aquatic life, within the permit and 
adjacent areas to the extent possible, 
using the best technology currently 
available. 

(2) Ensure mass stability and prevent 
mass movement during and after con-
struction. 

(3) Ensure that the final disposal fa-
cility is suitable for revegetation, com-
patible with the natural surroundings, 
and consistent with the approved 
postmining land use. 

(4) Not create a public hazard. 
(5) Prevent combustion. 
(6) Ensure that the disposal facility 

will not change the size or frequency of 
peak flows from precipitation events or 
thaws in a way that would result in an 
increase in flooding when compared 
with the impacts of premining peak 
flows. 

(7) Ensure that the disposal facility 
will not cause or contribute to a viola-
tion of applicable state or tribal 
groundwater standards or preclude any 
premining use of groundwater. 

(8) Ensure that the disposal facility 
will not cause or contribute to a viola-
tion of applicable state or tribal water 
quality standards for surface water lo-
cated downstream of the toe of the fill, 
including, but not limited to, water 
quality standards established under the 
authority of section 303(c) of the Clean 
Water Act, 33 U.S.C. 1313(c). 

(9) Ensure that the disposal facility 
will not discharge acid or toxic mine 
drainage. 

(c) Coal mine waste from outside the 
permit area. You may dispose of coal 
mine waste materials from activities 
located outside the permit area within 
the permit area only if approved by the 
regulatory authority. Approval must 
be based upon a showing that disposal 
will be in accordance with the stand-
ards of this section. 

(d) Design and construction require-
ments. (1)(i) You must design and con-
struct coal mine waste disposal facili-
ties using current, prudent engineering 
practices and any design and construc-
tion criteria established by the regu-
latory authority. 

(ii) A qualified registered profes-
sional engineer, experienced in the de-
sign and construction of similar earth 
and waste structures, must certify the 
design of the disposal facility. The en-
gineer must specifically certify that 
any existing and planned underground 
mine workings in the vicinity of the 
disposal facility will not adversely im-
pact the stability of the structure. 

(iii) You must construct the disposal 
facility in accordance with the design 
and plans submitted under § 784.25 of 
this chapter and approved in the per-
mit. A qualified registered professional 
engineer experienced in the design and 
construction of similar earth and waste 
structures must certify that the facil-
ity has been constructed in accordance 
with the requirements of this para-
graph. 

(2) You must design and construct 
the disposal facility to attain a min-
imum long-term static safety factor of 
1.5. The foundation and abutments 
must be stable under all conditions of 
construction. 

(e) Foundation investigations. (1) You 
must perform sufficient foundation and 
abutment investigations, as well as 
any necessary laboratory testing of 
foundation material, to determine the 
design requirements for foundation sta-
bility and control of underseepage. The 
analyses of the foundation conditions 
must take into consideration the effect 
of any underground mine workings lo-
cated in the permit and adjacent areas 
upon the stability of the disposal facil-
ity. 

(f) Soil handling requirements. You 
must remove all vegetation, organic 
matter, and soil materials from the 
disposal area prior to placement of the 
coal mine waste. You must store, redis-
tribute, or otherwise use those mate-
rials in accordance with § 817.22 of this 
part. You may use soil substitutes and 
supplements if approved in the permit 
in accordance with § 784.12(e) of this 
chapter. 
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(g) Emergency procedures. (1) If any 
examination or inspection discloses 
that a potential hazard exists, you 
must inform the regulatory authority 
promptly of the finding and of the 
emergency procedures formulated for 
public protection and remedial action. 

(2) If adequate procedures cannot be 
formulated or implemented, you must 
notify the regulatory authority imme-
diately. The regulatory authority then 
must notify the appropriate agencies 
that other emergency procedures are 
required to protect the public. 

(h) Underground disposal. You may 
dispose of coal mine waste in under-
ground mine workings only in accord-
ance with a plan approved by the regu-
latory authority and the Mine Safety 
and Health Administration under 
§ 784.26 of this chapter. 

§ 817.83 What special requirements 
apply to coal mine waste refuse 
piles? 

(a) General requirements. Refuse piles 
must meet the requirements of § 817.81 
of this part, the additional require-
ments of this section, and the require-
ments of §§ 77.214 and 77.215 of this title. 

(b) Surface runoff and drainage control. 
(1) If the disposal area contains 
springs, natural or manmade water 
courses, or wet weather seeps, you 
must design and construct the refuse 
pile with diversions and underdrains as 
necessary to control erosion, prevent 
water infiltration into the disposal fa-
cility, and ensure stability. 

(2) You may not direct or divert un-
controlled surface runoff over the out-
slope of the refuse pile. 

(3) You must direct runoff from areas 
above the refuse pile and runoff from 
the surface of the refuse pile into sta-
bilized channels designed to meet the 
requirements of § 817.43 of this part and 
to safely pass the runoff from the 100- 
year, 6-hour precipitation event. You 
must use the appropriate regional Nat-
ural Resources Conservation Service 
synthetic storm distribution to deter-
mine the peak flow from surface runoff 
from this event. 

(4) Runoff diverted from undisturbed 
areas need not be commingled with 
runoff from the surface of the refuse 
pile. 

(5) Underdrains must comply with 
the requirements of § 817.71(f) of this 
part. 

(c) Surface area stabilization. You 
must provide slope protection to mini-
mize surface erosion at the site. You 
must revegetate all disturbed areas, in-
cluding diversion channels that are not 
riprapped or otherwise protected, upon 
completion of construction. 

(d) Final configuration and cover. (1) 
The final configuration of the refuse 
pile must be suitable for the approved 
postmining land use. Terraces may be 
constructed on the outslope of the 
refuse pile if required for stability, ero-
sion control, conservation of soil mois-
ture, or facilitation of the approved 
postmining land use. The grade of the 
outslope between terrace benches may 
not be steeper than 2h:1v (50 percent). 

(2) No permanent impoundments or 
depressions are allowed on the com-
pleted refuse pile. 

(3) Following final grading of the 
refuse pile, you must cover the coal 
mine waste with a minimum of 4 feet of 
the best available, nontoxic, and non-
combustible material in a manner that 
does not impede drainage from the 
underdrains. The regulatory authority 
may allow less than 4 feet of cover ma-
terial based on physical and chemical 
analyses showing that the revegetation 
requirements of §§ 817.111 and 817.116 of 
this part will be met. 

(e) Inspections. You must comply with 
the inspection and examination re-
quirements of § 817.71(k) of this part. 

§ 817.84 What special requirements 
apply to coal mine waste impound-
ing structures? 

(a) Impounding structures con-
structed of coal mine waste or intended 
to impound coal mine waste must meet 
the requirements of § 817.81 of this part. 

(b) You may not use coal mine waste 
to construct impounding structures un-
less you demonstrate, and the regu-
latory authority finds in writing, that 
the stability of such a structure con-
forms to the requirements of this part 
and that the use of coal mine waste 
will not have a detrimental effect on 
downstream water quality or the envi-
ronment as a result of acid drainage or 
toxic seepage through the impounding 
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structure. You must discuss the sta-
bility of the structure and the preven-
tion and potential impact of acid drain-
age or toxic seepage through the im-
pounding structure in detail in the de-
sign plan submitted to the regulatory 
authority in accordance with § 784.25 of 
this chapter. 

(c)(1) You must design, construct, 
and maintain each impounding struc-
ture constructed of coal mine waste or 
intended to impound coal mine waste 
in accordance with paragraphs (a) and 
(c) of § 817.49 of this part. 

(2) You may not retain these struc-
tures permanently as part of the ap-
proved postmining land use. 

(3) Each impounding structure con-
structed of coal mine waste or intended 
to impound coal mine waste that meets 
the criteria of § 77.216(a) of this title 
must have sufficient spillway capacity 
to safely pass, adequate storage capac-
ity to safely contain, or a combination 
of storage capacity and spillway capac-
ity to safely control, the probable max-
imum precipitation of a 6-hour precipi-
tation event, or greater event as speci-
fied by the regulatory authority. 

(d) You must design spillways and 
outlet works to provide adequate pro-
tection against erosion and corrosion. 
Inlets must be protected against block-
age. 

(e) You must direct surface runoff 
from areas above the disposal facility 
and runoff from the surface of the facil-
ity that may cause instability or ero-
sion of the impounding structure into 
stabilized channels designed and con-
structed to meet the requirements of 
§ 817.43 of this part and to safely pass 
the runoff from a 100-year, 6-hour pre-
cipitation event. You must use the ap-
propriate regional Natural Resources 
Conservation Service synthetic storm 
distribution to determine the peak flow 
from surface runoff from this event. 

(f) For an impounding structure con-
structed of or impounding coal mine 
waste, you must remove at least 90 per-
cent of the water stored during the de-
sign precipitation event within the 10- 
day period following the design precipi-
tation event. 

§ 817.87 What special requirements 
apply to burning and burned coal 
mine waste? 

(a) You must extinguish coal mine 
waste fires in accordance with a plan 
approved by the regulatory authority 
and the Mine Safety and Health Ad-
ministration. The plan must contain, 
at a minimum, provisions to ensure 
that only those persons authorized by 
the operator, and who have an under-
standing of the procedures to be used, 
are involved in the extinguishing oper-
ations. 

(b) You may not remove burning or 
burned coal mine waste from a per-
mitted coal mine waste disposal area 
without a removal plan approved by 
the regulatory authority. Consider-
ation must be given to potential haz-
ards to persons working or living in the 
vicinity of the structure. 

§ 817.89 How must I dispose of noncoal 
mine wastes? 

(a)(1) You must place and store 
noncoal mine wastes, including, but 
not limited to, grease, lubricants, 
paints, flammable liquids, garbage, 
abandoned mining machinery, lumber, 
and other combustible materials gen-
erated during mining activities, in a 
controlled manner in a designated por-
tion of the permit area. 

(2) Placement and storage of noncoal 
wastes must ensure that leachate and 
surface runoff do not degrade surface 
water or groundwater, that fires are 
prevented, and that the area remains 
stable and suitable for reclamation and 
revegetation compatible with the nat-
ural surroundings. 

(b)(1) Final disposal of noncoal mine 
wastes must be in a designated disposal 
site within the permit area or in a 
state-approved solid waste disposal 
area. 

(2) Disposal sites within the permit 
area must meet the following require-
ments: 

(i) The site must be designed and con-
structed to ensure that leachate and 
drainage from the noncoal mine waste 
area does not degrade surface water or 
groundwater. 

(ii) Wastes must be routinely com-
pacted and covered to prevent combus-
tion and wind-borne waste. 
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(iii) When the disposal of noncoal 
wastes is completed, the site must be 
covered with a minimum of 2 feet of 
soil, slopes must be stabilized, and the 
site must be revegetated in accordance 
with §§ 817.111 through 817.116 of this 
part. 

(iv) The disposal site must be oper-
ated in accordance with all local, state 
and federal requirements. 

(c) At no time may any noncoal mine 
waste be deposited in a coal mine waste 
refuse pile or impounding structure, 
nor may an excavation for a noncoal 
mine waste disposal site be located 
within 8 feet of any coal outcrop or 
coal storage area. 

§ 817.95 How must I protect surface 
areas from wind and water erosion? 

(a) You must protect and stabilize all 
exposed surface areas to effectively 
control erosion and air pollution at-
tendant to erosion. 

(b)(1) You must fill, regrade, or oth-
erwise stabilize rills and gullies that 
form in areas that have been regraded 
and upon which soil or soil substitute 
materials have been redistributed. This 
requirement applies only to rills and 
gullies that— 

(i) Disrupt the approved postmining 
land use or reestablishment of the veg-
etative cover; 

(ii) Cause or contribute to a violation 
of applicable state or tribal water qual-
ity standards or effluent limitations, 
including, but not limited to, water 
quality standards established under the 
authority of section 303(c) of the Clean 
Water Act, 33 U.S.C. 1313(c), and efflu-
ent limitations established in any Na-
tional Pollutant Discharge Elimination 
System permit issued for the operation 
under section 402 of the Clean Water 
Act, 33 U.S.C. 1342, or its state or tribal 
counterpart; 

(iii) Cause or contribute to a viola-
tion of applicable state or tribal water 
quality standards for groundwater; or 

(iv) Result in material damage to the 
hydrologic balance outside the permit 
area. 

(2) You must reapply soil materials 
to the filled or regraded rills and gul-
lies when necessary to reestablish a 
vegetative cover. You must then re-
plant those areas. 

§ 817.97 How must I protect and en-
hance fish, wildlife, and related en-
vironmental values? 

(a) General requirements. You, the per-
mittee, must, to the extent possible 
using the best technology currently 
available, minimize disturbances and 
adverse impacts on fish, wildlife, and 
related environmental values and 
achieve enhancement of those re-
sources where practicable, as described 
in detail in the fish and wildlife protec-
tion and enhancement plan approved in 
the permit in accordance with § 784.16 
of this chapter. 

(b) Requirements related to federal, 
state, and tribal endangered species 
laws.—(1) Requirements related to the En-
dangered Species Act of 1973. (i) You may 
not conduct any surface mining activ-
ity that is in violation of the Endan-
gered Species Act of 1973, 16 U.S.C. 1531 
et seq. Nothing in this chapter author-
izes the taking of a species listed as 
threatened or endangered under the 
Endangered Species Act of 1973, 16 
U.S.C. 1531 et seq., or the destruction or 
adverse modification of designated 
critical habitat unless the U.S. Fish 
and Wildlife Service or the National 
Marine Fisheries Service, as applica-
ble, authorizes the taking of a threat-
ened or endangered species or the de-
struction or adverse modification of 
designated critical habitat under 16 
U.S.C. 1536(b)(4) or 1539(a)(1)(B). 

(ii) You must promptly report to the 
regulatory authority the presence of 
any previously unreported species list-
ed as threatened or endangered, or any 
previously unreported species proposed 
for listing as threatened or endangered, 
under the Endangered Species Act of 
1973, 16 U.S.C. 1531 et seq., within the 
permit or adjacent areas. This require-
ment applies regardless of whether the 
species was listed before or after per-
mit issuance. 

(iii) (A) Upon receipt of a notification 
under paragraph (b)(2)(ii) of this sec-
tion, the regulatory authority will con-
tact and coordinate with the appro-
priate state, tribal, and federal fish and 
wildlife agencies. 

(B) The regulatory authority, in co-
ordination with the appropriate state, 
tribal, and federal fish and wildlife 
agencies, will identify whether, and 
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under what conditions, you may pro-
ceed. When necessary to ensure compli-
ance with the Endangered Species Act 
of 1973, 16 U.S.C. 1531 et seq., the regu-
latory authority will issue an order 
under § 774.10(b) of this chapter requir-
ing that you revise the permit. 

(iv) You must comply with any spe-
cies-specific protection measures re-
quired by the regulatory authority in 
coordination with the U.S. Fish and 
Wildlife Service or the National Marine 
Fisheries Service, as applicable. 

(2) Requirements related to state or trib-
al endangered species laws. (i) You must 
promptly report to the regulatory au-
thority any previously unreported 
state-listed or tribally-listed threat-
ened or endangered species within the 
permit or adjacent areas whenever you 
become aware of its presence. This re-
quirement applies regardless of wheth-
er the species was listed before or after 
permit issuance. 

(ii) (A) Upon receipt of a notification 
under paragraph (b)(2)(i) of this sec-
tion, the regulatory authority will con-
tact and coordinate with the appro-
priate state or tribal fish and wildlife 
agencies. 

(B) The regulatory authority, in co-
ordination with the appropriate state 
or tribal fish and wildlife agencies, will 
identify whether, and under what con-
ditions, you may proceed. When nec-
essary, the regulatory authority will 
issue an order under § 774.10(b) of this 
chapter requiring that you revise the 
permit. 

(c) Bald and golden eagles. (1) You 
may not conduct any underground 
mining activity in a manner that 
would result in the unlawful taking of 
a bald or golden eagle, its nest, or any 
of its eggs. 

(2) You must promptly report to the 
regulatory authority any golden or 
bald eagle nest within the permit area 
of which you become aware. 

(3) Upon notification, the regulatory 
authority will contact and coordinate 
with the U.S. Fish and Wildlife Service 
and, when appropriate, the state or 
tribal fish and wildlife agency to iden-
tify whether, and under what condi-
tions, you may proceed. 

(4) Nothing in this chapter authorizes 
the taking of a bald or golden eagle, its 
nest, or any of its eggs in violation of 

the Bald and Golden Eagle Protection 
Act, 16 U.S.C. 668–668d. 

(d) Miscellaneous protective measures 
for other species of fish and wildlife. To 
the extent possible, using the best 
technology currently available, you 
must— 

(1) Ensure that electric power trans-
mission lines and other transmission 
facilities used for, or incidental to, sur-
face mining activities on the permit 
area are designed and constructed to 
minimize electrocution hazards to 
raptors and other avian species with 
large wingspans. 

(2) Locate, construct, operate, and 
maintain haul and access roads and 
sedimentation control structures in a 
manner that avoids or minimizes im-
pacts on important fish and wildlife 
species or other species protected by 
state or federal law. 

(3) Design fences, overland conveyors, 
and other potential barriers to permit 
passage for large mammals, except 
where the regulatory authority deter-
mines that such requirements are un-
necessary. 

(4) Fence, cover, or use other appro-
priate methods to exclude wildlife from 
ponds that contain hazardous con-
centrations of toxic or toxic-forming 
materials. 

(5) Reclaim and reforest lands that 
were forested at the time of applica-
tion and lands that would revert to for-
est under conditions of natural succes-
sion in a manner that enhances recov-
ery of the native forest ecosystem as 
expeditiously as practicable. 

(e) Wetlands. (1) To the extent pos-
sible, using the best technology cur-
rently available, you must avoid dis-
turbances to wetlands and, where prac-
ticable, enhance them. If avoidance is 
not possible, you must restore or re-
place wetlands that you disturb and, 
where practicable, enhance them. 

(2) Nothing in paragraph (e)(1) of this 
section authorizes destruction or deg-
radation of wetlands in violation of 
section 404 of the Clean Water Act, 33 
U.S.C. 1344. 

(f) Habitat of unusually high value for 
fish and wildlife. To the extent possible, 
using the best technology currently 
available, you must avoid disturbances 
to and, where practicable, enhance ri-
parian and other native vegetation 

VerDate Sep<11>2014 16:28 Jul 31, 2017 Jkt 241127 PO 00000 Frm 00448 Fmt 8010 Sfmt 8010 Q:\30\30V3.TXT 31kp
ay

ne
 o

n 
D

S
K

54
D

X
V

N
1O

F
R

 w
ith

 $
$_

JO
B



439 

Surface Mining Reclamation and Enforcement, Interior § 817.99 

along rivers and streams, lentic vegeta-
tion bordering ponds and lakes, and 
habitat of unusually high value for fish 
and wildlife, as described in 
§ 783.20(c)(3) of this chapter. If avoid-
ance of these features is not possible, 
you must restore or replace those fea-
tures and, where practicable, enhance 
them. 

(g) Vegetation requirements for fish and 
wildlife habitat postmining land use. 
Where fish and wildlife habitat is a 
postmining land use, you must select 
and arrange the plant species to be 
used for revegetation to maximize the 
benefits to fish and wildlife. Plant spe-
cies must be native to the area and 
must be selected on the basis of the fol-
lowing criteria: 

(1) Their proven nutritional value for 
fish or wildlife. 

(2) Their value as cover for fish or 
wildlife. 

(3) Their ability to support and en-
hance fish or wildlife habitat after the 
release of performance bonds. 

(4) Their ability to sustain natural 
succession by allowing the establish-
ment and spread of plant species across 
ecological gradients. You may not use 
invasive plant species that are known 
to inhibit natural succession. 

(h) Vegetation requirements for crop-
land postmining land use. Where crop-
land is the postmining land use, and 
where appropriate for wildlife-manage-
ment and crop-management practices, 
you must intersperse the crop fields 
with trees, hedges, or fence rows to 
break up large blocks of monoculture 
and to diversify habitat types for birds 
and other animals. 

(i) Vegetation requirements for forestry 
postmining land uses. Where forestry, 
whether managed or unmanaged, is the 
postmining land use, you must plant 
native tree and understory species to 
the extent that doing so is not incon-
sistent with the type of forestry to be 
practiced as part of the postmining 
land use. In all cases, regardless of the 
type of forestry to be practiced as part 
of the postmining land use, you must 
intersperse plantings of commercial 
species with plantings of native trees 
and shrubs of high value to wildlife. 

(j) Vegetation requirements for other 
postmining land uses. Where residential, 
public service, commercial, industrial, 

or intensive recreational uses are the 
postmining land use, you must estab-
lish— 

(1) Greenbelts comprised of non- 
invasive native plants that provide 
food or cover for wildlife, unless green-
belts would be inconsistent with the 
approved postmining land use plan for 
that site. 

(2)(i) A vegetated buffer at least 100 
feet wide along each bank of all peren-
nial and intermittent streams within 
the permit area. The width of the buff-
er must be measured horizontally on a 
line perpendicular to the stream, be-
ginning at the ordinary high water 
mark. The buffer must be planted with 
species native to the area, including 
species adapted to and suitable for 
planting in any floodplains or other ri-
parian habitat located within the buff-
er. The species planted must consist of 
native tree and understory species if 
the land was forested at the time of ap-
plication or if it would revert to forest 
under conditions of natural succession. 

(ii) Paragraph (i)(2)(i) of this section 
does not apply to situations in which a 
vegetated buffer comprised of native 
species would be incompatible with an 
approved postmining land use that is 
implemented before final bond release 
under §§ 800.40 through 800.43 of this 
chapter. 

(k) Planting arrangement requirements. 
You must design and arrange plantings 
in a manner that optimizes benefits to 
wildlife to the extent practicable and 
consistent with the postmining land 
use. 

§ 817.99 What measures must I take to 
prevent and remediate landslides? 

(a) You must notify the regulatory 
authority by the fastest available 
means whenever a landslide occurs 
that has the potential to adversely af-
fect public property, health, safety, or 
the environment. 

(b) You must comply with any reme-
dial measures that the regulatory au-
thority requires in response to the no-
tification provided in paragraph (a) of 
this section. 
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§ 817.100 What are the standards for 
conducting reclamation contem-
poraneously with mining? 

(a) You must reclaim all areas dis-
turbed by surface impacts incident to 
an underground coal mine as contem-
poraneously as practicable with the 
mining operations, except when the 
mining operations are conducted in ac-
cordance with a variance for concur-
rent surface and underground mining 
activities under § 785.18 of this chapter. 
Reclamation activities include, but are 
not limited to, backfilling, grading, 
soil replacement, revegetation, and 
stream restoration. 

(b) The regulatory authority may es-
tablish schedules that define contem-
poraneous reclamation. 

§ 817.102 How must I backfill surface 
excavations and grade and con-
figure the land surface? 

(a) You, the permittee or operator, 
must backfill all surface excavations 
and grade all disturbed areas in com-
pliance with the plan approved in the 
permit in accordance with § 784.12(d) of 
this chapter to— 

(1) Restore the approximate original 
contour as the final surface configura-
tion, except in the following situations: 

(i) Sites for which the regulatory au-
thority has approved a variance under 
§ 785.16 of this chapter. 

(ii) Remining operations on pre-
viously mined areas, but only to the 
extent specified in § 817.106(b) of this 
part. 

(iii) Excess spoil fills constructed in 
accordance with § 817.71 or § 817.74 of 
this part. 

(iv) Refuse piles constructed in ac-
cordance with § 817.83 of this part. 

(v) Permanent impoundments that 
meet the requirements of paragraph 
(a)(3)(ii) of this section and § 784.35(b)(4) 
of this chapter. 

(vi) The placement, in accordance 
with § 784.35(b)(3) of this chapter, of 
what would otherwise be excess spoil 
on the mined-out area to heights in ex-
cess of the premining elevation when 
necessary to avoid or minimize con-
struction of excess spoil fills on undis-
turbed land. 

(vii) Regrading of settled and revege-
tated spoil storage sites at the conclu-
sion of underground mining activities, 

provided the following conditions are 
met: 

(A) The settled and revegetated stor-
age sites are composed of spoil or non- 
acid-forming or non-toxic-forming un-
derground development waste. 

(B) The spoil or underground develop-
ment waste is not located so as to be 
detrimental to the environment, the 
health and safety of the public, or the 
approved postmining land use. 

(C) You demonstrate, through stand-
ard geotechnical analysis, that the 
spoil or underground development 
waste has a 1.3 static safety factor for 
material placed on a solid bench and a 
1.5 static safety factor for material not 
placed on a solid bench. 

(D) The surface of the spoil or under-
ground development waste is revege-
tated in accordance with §§ 817.111 and 
817.116 of this part. 

(E) Surface runoff is controlled in ac-
cordance with § 784.29 of this chapter 
and §§ 817.43 and 817.45 of this part. 

(F) The regulatory authority deter-
mines that disturbance of the existing 
spoil or underground development 
waste would increase environmental 
harm or adversely affect the health or 
safety of the public. 

(G) The spoil is not needed to elimi-
nate the highwall or to meet other reg-
ulatory program requirements. 

(2) Minimize the creation of uniform 
slopes and cut-and-fill terraces. The 
regulatory authority may approve cut- 
and-fill terraces only if— 

(i) They are compatible with the ap-
proved postmining land use and are 
needed to conserve soil moisture, en-
sure stability, or control erosion on 
final-graded slopes; or 

(ii) Specialized grading, foundation 
conditions, or roads are required for 
the approved postmining land use, in 
which case the final grading may in-
clude a terrace of adequate width to 
ensure the safety, stability, and ero-
sion control necessary to implement 
the postmining land use. 

(3) Eliminate all highwalls, spoil 
piles, impoundments, and depressions, 
except in the following situations: 

(i) You may construct or retain small 
depressions if— 
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(A) They are needed to retain mois-
ture, minimize erosion, create or en-
hance wildlife habitat, or assist revege-
tation; 

(B) They are consistent with the hy-
drologic reclamation plan approved in 
the permit in accordance with § 784.22 
of this chapter; and 

(C) You demonstrate that they will 
not result in elevated levels of param-
eters of concern in discharges from the 
backfilled and graded area. 

(ii) The regulatory authority may ap-
prove the retention of permanent im-
poundments if— 

(A) They meet the requirements of 
§§ 817.49 and 817.55 of this part; 

(B) They are suitable for the ap-
proved postmining land use; and 

(C) You demonstrate compliance with 
the future maintenance provisions of 
§ 800.42(c)(5) of this chapter. 

(D) You have obtained all necessary 
approvals and authorizations under 
section 404 of the Clean Water Act, 33 
U.S.C. 1344, when the impoundment is 
located in waters subject to the juris-
diction of the Clean Water Act, 33 
U.S.C. 1251 et seq. 

(iii) You may retain highwalls on 
previously mined areas to the extent 
provided in § 817.106(b) of this part. 

(iv) You may retain modified 
highwall segments to the extent nec-
essary to replace similar natural 
landforms removed by the mining oper-
ation. The regulatory program must 
establish the conditions under which 
these highwall segments may be re-
tained and the modifications that must 
be made to the highwall to ensure 
that— 

(A) The retained segment resembles 
similar landforms that existed before 
any mining and restores the ecological 
niches that those landforms provided. 
Nothing in this paragraph authorizes 
the retention of modified highwall seg-
ments in excess of the number, length, 
and height needed to replace similar 
landforms that existed before any min-
ing. 

(B) The retained segment is stable. 
Features that result in the creation of 
talus slopes for wildlife habitat are ac-
ceptable if they meet the requirements 
of paragraph (a)(3)(iv)(A) of this sec-
tion. 

(C) The retained segment does not 
create an increased safety hazard com-
pared to the features that existed be-
fore any mining. 

(D) The exposure of water-bearing 
strata, if any, in the retained segment 
does not adversely impact the hydro-
logic balance. 

(v) You may retain settled and re-
vegetated spoil storage sites under the 
conditions specified in paragraph 
(a)(1)(vii) of this section. 

(4) Achieve a postmining slope that 
does not exceed either the angle of 
repose or such lesser slope as is nec-
essary to achieve a minimum long- 
term static safety factor of 1.3 and to 
prevent slides. 

(5) Minimize erosion and water pollu-
tion, both on and off the site. 

(6) Support the approved postmining 
land use. 

(b) You must return all spoil to the 
surface excavations from which the 
spoil was removed. This requirement 
does not apply to— 

(1) Excess spoil disposed of in accord-
ance with § 817.71 or § 817.74 of this part. 

(2) Spoil placed outside surface exca-
vations in non-steep slope areas to re-
store the approximate original contour 
by blending the spoil into the sur-
rounding terrain, provided that you 
comply with the following require-
ments: 

(i) You must remove all vegetation 
and other organic matter from the area 
upon which you intend to place spoil 
for blending purposes. You may not 
burn these materials; you must store, 
redistribute, use, or bury them in the 
manner specified in § 817.22(f) of this 
part. 

(ii) You must remove, segregate, 
store, and redistribute topsoil, in ac-
cordance with § 817.22 of this part, from 
the area upon which you intend to 
place spoil for blending purposes. 

(3) Settled and revegetated spoil stor-
age sites under the conditions specified 
in paragraph (a)(1)(vii) of this section. 

(c) You must compact spoil and 
waste materials when necessary to en-
sure stability or to prevent the forma-
tion of acid or toxic mine drainage, 
but, to the extent possible, you must 
avoid compacting spoil, soil, and other 
materials placed in what will be the 
root zone of the species planted under 
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the revegetation plan approved in the 
permit in accordance with § 784.12(g) of 
this chapter. 

(d)(1) You must cover all exposed coal 
seams with material that is non-
combustible, nonacid-forming, and 
nontoxic-forming. 

(2) You must handle and dispose of 
all other combustible materials ex-
posed, used, or produced during mining 
in accordance with § 817.89 of this part 
in a manner that will prevent sus-
tained combustion, as approved in the 
permit in accordance with § 784.12(j) of 
this chapter. 

(3) You must handle all other acid- 
forming and toxic-forming materials— 

(i) In compliance with the plan ap-
proved in the permit in accordance 
with § 784.12(n) of this chapter; 

(ii) In compliance with § 817.38 of this 
part; 

(iii) In compliance with the hydro-
logic reclamation plan approved in the 
permit in accordance with § 784.22(a) of 
this chapter; and 

(iv) In a manner that will minimize 
adverse effects on plant growth and the 
approved postmining land use. 

(e) You must dispose of any coal 
mine waste placed in the surface exca-
vation in accordance with §§ 817.81 and 
817.83 of this part, except that a long- 
term static safety factor of 1.3 will 
apply instead of the 1.5 factor specified 
in § 817.81(d)(2) of this part. 

(f) You must prepare final-graded 
surfaces in a manner that minimizes 
erosion and provides a surface for re-
placement of soil materials that will 
minimize slippage. 

§ 817.106 What special provisions for 
backfilling, grading, and surface 
configuration apply to previously 
mined areas with a preexisting 
highwall? 

(a) Remining operations on pre-
viously mined areas that contain a pre-
existing highwall must comply with 
the requirements of §§ 817.102 through 
817.107 of this part, except as provided 
in this section. 

(b) The highwall elimination require-
ments of § 817.102(a) of this part do not 
apply to remining operations for which 
you demonstrate in writing, to the reg-
ulatory authority’s satisfaction, that 
the volume of all reasonably available 
spoil is insufficient to completely 

backfill the reaffected or enlarged 
highwall. Instead, for those operations, 
you must eliminate the highwall to the 
maximum extent technically practical 
in accordance with the following cri-
teria: 

(1) You must use all spoil generated 
by the remining operation and any 
other reasonably available spoil to 
backfill the area. You must include 
reasonably available spoil in the imme-
diate vicinity of the remining oper-
ation within the permit area. 

(2) You must grade the backfilled 
area to a slope that is compatible with 
the approved postmining land use and 
that provides adequate drainage and 
long-term stability. 

(3) Any highwall remnant must be 
stable and not pose a hazard to the 
public health and safety or to the envi-
ronment. You must demonstrate, to 
the satisfaction of the regulatory au-
thority, that the highwall remnant is 
stable. 

(4) You must not disturb spoil placed 
on the outslope during previous mining 
operations if disturbance would cause 
instability of the remaining spoil or 
otherwise increase the hazard to the 
public health and safety or to the envi-
ronment. 

§ 817.107 What special provisions for 
backfilling, grading, and surface 
configuration apply to operations 
on steep slopes? 

(a) Underground mining activities on 
steep slopes must comply with this sec-
tion and the requirements of §§ 817.102 
through 817.106 of this part. 

(b) You may not place the following 
materials on the downslope: 

(1) Spoil. 
(2) Waste materials of any type. 
(3) Debris, including debris from 

clearing and grubbing, except for 
woody materials used to enhance fish 
and wildlife habitat. 

(4) Abandoned or disabled equipment. 
(c) You may not disturb land above 

the highwall unless the regulatory au-
thority finds that disturbance will fa-
cilitate compliance with the environ-
mental protection standards of this 
subchapter and the disturbance is lim-
ited to that necessary to facilitate 
compliance. 
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(d) You must handle woody materials 
in accordance with § 817.22(f) of this 
part. 

§ 817.111 How must I revegetate areas 
disturbed by mining activities? 

(a) You, the permittee, must estab-
lish a diverse, effective, permanent 
vegetative cover on regraded areas and 
on all other disturbed areas except— 

(1) Water areas approved as a 
postmining land use or in support of 
the postmining land use. 

(2) The surfaces of roads approved for 
retention to support the postmining 
land use. 

(3) Rock piles, water areas, and other 
non-vegetative features created to re-
store or enhance wildlife habitat under 
the fish and wildlife protection and en-
hancement plan approved in the permit 
in accordance with § 784.16 of this chap-
ter. 

(4) Any other impervious surface, 
such as a building or a parking lot, ap-
proved as part of or in support of the 
postmining land use. This provision ap-
plies only to structures and facilities 
constructed before expiration of the re-
vegetation responsibility period. 

(b) The reestablished vegetative 
cover must— 

(1) Comply with the revegetation 
plan approved in the permit in accord-
ance with § 784.12(g) of this chapter. 

(2) Be consistent with the approved 
postmining land use and, except as pro-
vided in the revegetation plan approved 
in the permit in accordance with 
§ 784.12(g) of this chapter, the native 
plant communities described in § 783.19 
of this chapter. 

(3) Be at least equal in extent of 
cover to the natural vegetation of the 
area. 

(4) Be capable of stabilizing the soil 
surface and, in the long term, pre-
venting erosion in excess of what would 
have occurred naturally had the site 
not been disturbed. 

(5) Not inhibit the establishment of 
trees and shrubs when the revegetation 
plan approved in the permit requires 
the use of woody plants. 

(c) Volunteer plants of species that 
are desirable components of the plant 
communities described in the permit 
application under § 783.19 of this chap-
ter and that are not inconsistent with 

the postmining land use may be consid-
ered in determining whether the re-
quirements of §§ 817.111 and 817.116 have 
been met. 

(d) You must stabilize all areas upon 
which you have redistributed soil or 
soil substitute materials. You must use 
one or a combination of the following 
methods, unless the regulatory author-
ity determines that neither method is 
necessary to stabilize the surface and 
control erosion— 

(1) Establishing a temporary vegeta-
tive cover consisting of noncompetitive 
and non-invasive species, either native 
or domesticated or a combination 
thereof. 

(2) Applying suitable mulch free of 
weed and noxious plant seeds. 

(e) You must plant all disturbed 
areas with the species needed to estab-
lish a permanent vegetative cover dur-
ing the first normal period for favor-
able planting conditions after redis-
tribution of the topsoil or other plant- 
growth medium. The normal period for 
favorable planting conditions is the 
generally accepted local planting time 
for the type of plant materials ap-
proved in the permit as part of the re-
vegetation plan under § 784.12(g) of this 
chapter. 

§§ 817.113–817.114 [Reserved] 

§ 817.115 How long am I responsible 
for revegetation after planting? 

(a) General provisions. (1) The period 
of extended responsibility for success-
ful revegetation will begin after the 
last year of augmented seeding, fer-
tilizing, irrigation, or other work, ex-
cluding husbandry practices that are 
approved by the regulatory authority 
in accordance with paragraph (d) of 
this section. 

(2) The initial planting of small areas 
that are regraded and planted as a re-
sult of the removal of sediment control 
structures and associated structures 
and facilities, including ancillary roads 
used to access those structures, need 
not be considered an augmented seed-
ing necessitating an extended or sepa-
rate revegetation responsibility period. 
This paragraph also applies to areas 
upon which accumulated sediment and 
materials resulting from removal of 
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sedimentation pond embankments are 
spread. 

(b) Areas of more than 26.0 inches of av-
erage annual precipitation. In areas of 
more than 26.0 inches of annual aver-
age precipitation, the period of respon-
sibility will continue for a period of 
not less than— 

(1) Five full years, except as provided 
in paragraph (b)(2) of this section. 

(i) The vegetation parameters for 
grazing land, pasture land, or cropland 
must equal or exceed the approved suc-
cess standard during the growing sea-
son of any 2 years of the responsibility 
period, except the first year. 

(ii) On all other areas, the param-
eters must equal or exceed the applica-
ble success standard during the grow-
ing season of the last year of the re-
sponsibility period. 

(2) Two full years for lands eligible 
for remining included in a permit ap-
proved under § 785.25 of this chapter. 
The lands must equal or exceed the ap-
plicable ground cover standard during 
the growing season of the last year of 
the responsibility period. 

(c) Areas of 26.0 inches or less average 
annual precipitation. In areas of 26.0 
inches or less average annual precipita-
tion, the period of responsibility will 
continue for a period of not less than: 

(1) Ten full years, except as provided 
in paragraph (c)(2) of this section. 

(i) The vegetation parameters for 
grazing land, pasture land, or cropland 
must equal or exceed the approved suc-
cess standard during the growing sea-
son of any two years after year six of 
the responsibility period. 

(ii) On all other areas, the param-
eters must equal or exceed the applica-
ble success standard during the grow-
ing season of the last year of the re-
sponsibility period. 

(2) Five full years for lands eligible 
for remining included in a permit ap-
proved under § 785.25 of this chapter. 
The lands must equal or exceed the ap-
plicable ground cover standard during 
the growing seasons of the last two 
consecutive years of the responsibility 
period. 

(d) Normal husbandry practices. (1) The 
regulatory authority may approve se-
lective husbandry practices, excluding 
augmented seeding, fertilization, or ir-
rigation, provided it obtains prior ap-

proval from OSMRE in accordance with 
§ 732.17 of this chapter that the prac-
tices are normal husbandry practices, 
without extending the period of respon-
sibility for revegetation success and 
bond liability, if those practices can be 
expected to continue as part of the 
postmining land use or if discontinu-
ance of the practices after the liability 
period expires will not reduce the prob-
ability of permanent revegetation suc-
cess. 

(2) Approved practices must be nor-
mal husbandry practices within the re-
gion for unmined lands having land 
uses similar to the approved 
postmining land use of the disturbed 
area, including such practices as dis-
ease, pest, and vermin control; and any 
pruning, reseeding, and transplanting 
specifically necessitated by such ac-
tions. 

§ 817.116 What requirements apply to 
standards for determining revegeta-
tion success? 

(a) The regulatory authority must se-
lect standards for revegetation success 
and statistically valid sampling tech-
niques for measuring revegetation suc-
cess. The standards and techniques 
must be made available to the public in 
written form. 

(b) The standards for success applied 
to a specific permit must reflect the re-
vegetation plan requirements of 
§ 784.12(g) of this chapter. They must be 
based upon the following data— 

(1) The plant community and vegeta-
tion information required under § 783.19 
of this chapter. 

(2) The soil type and productivity in-
formation required under § 783.21 of this 
chapter. 

(3) The land use capability and pro-
ductivity information required under 
§ 783.22 of this chapter. 

(4) The postmining land use approved 
under § 784.24 of this chapter, but only 
to the extent that the approved 
postmining land use will be imple-
mented before final bond release under 
§§ 800.40 through 800.43 of this chapter. 
Otherwise, the site must be revege-
tated in a manner that will restore na-
tive plant communities and the revege-
tation success standards for the site 
must reflect that requirement. 
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(c) Except for the areas identified in 
§ 817.111(a) of this part, standards for 
success must include— 

(1) Species diversity. 
(2) Areal distribution of species. 
(3) Ground cover, except for land ac-

tually used for cropland after the com-
pletion of regrading and redistribution 
of soil materials. 

(4) Production, for land used for crop-
land, pasture, or grazing land either be-
fore permit issuance or after the com-
pletion of regrading and redistribution 
of soil materials. 

(5) Stocking, for areas revegetated 
with woody plants. 

(d) The ground cover, production, or 
stocking of the revegetated area will 
be considered equal to the approved 
success standard for those parameters 
when the measured values are not less 
than 90 percent of the success standard, 
using a 90-percent statistical con-
fidence interval (i.e., a one-sided test 
with a 0.10 alpha error). 

(e) For all areas revegetated with 
woody plants, regardless of the 
postmining land use), the regulatory 
authority must specify minimum 
stocking and planting arrangements on 
the basis of local and regional condi-
tions and after coordination with and 
approval by the state agencies respon-
sible for the administration of forestry 
and wildlife programs. Coordination 
and approval may occur on either a 
program-wide basis or a permit-specific 
basis. 

(f)(1) Only those species of trees and 
shrubs approved in the permit as part 
of the revegetation plan under 
§ 784.12(g) of this chapter or volunteer 
trees and shrubs of species that meet 
the requirements of § 817.111(c) of this 
part may be counted in determining 
whether stocking standards have been 
met. 

(2)(i) At the time of final bond re-
lease under §§ 800.40 through 800.43 of 
this chapter, at least 80 percent of the 
trees and shrubs used to determine suc-
cess must have been in place for 60 per-
cent of the applicable minimum period 
of responsibility under § 817.115 of this 
part. 

(ii) Trees and shrubs counted in de-
termining revegetation success must 
be healthy and have been in place for 
not less than two growing seasons. Any 

replanting must be done by means of 
transplants to allow for proper ac-
counting of plant stocking. 

(iii)(A) For purposes of paragraph 
(f)(2)(ii) of this section, volunteer trees 
and shrubs of species that meet the re-
quirements of § 817.111(c) of this part 
may be deemed equivalent to planted 
specimens two years of age or older. 

(B) Suckers on shrubby vegetation 
can be counted as volunteer plants 
when it is evident the shrub commu-
nity is vigorous and expanding. 

(iv) The requirements of paragraphs 
(f)(2)(i) and (ii) of this section will be 
deemed met when records of woody 
vegetation planted show that— 

(A) No woody plants were planted 
during the last two growing seasons of 
the responsibility period; and, 

(B) If any replanting of woody plants 
took place earlier during the responsi-
bility period, the total number planted 
during the last 60 percent of that pe-
riod is less than 20 percent of the total 
number of woody plants required to 
meet the stocking standard. 

(3) Vegetative ground cover on areas 
planted with trees or shrubs must be of 
a nature that allows for natural estab-
lishment and succession of native 
plants, including trees and shrubs. 

(g) Special provision for areas that are 
developed within the revegetation respon-
sibility period. Portions of the permit 
area that are developed for industrial, 
commercial, or residential use within 
the revegetation responsibility period 
need not meet production or stocking 
standards. For those areas, the vegeta-
tive ground cover must not be less than 
that required to control erosion. 

(h) Special provision for previously 
mined areas. Previously mined areas 
need only meet a vegetative ground 
cover standard, unless the regulatory 
authority specifies otherwise. At a 
minimum, the cover on the revegetated 
previously mined area must not be less 
than the ground cover existing before 
redisturbance and must be adequate to 
control erosion. 

(i) Special provision for prime farmland. 
For prime farmland historically used 
for cropland, the revegetation success 
standard provisions of § 823.15 of this 
chapter apply in lieu of the require-
ments of paragraphs (b) through (h) of 
this section. 
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§ 817.121 What measures must I take to 
prevent, control, or correct damage 
resulting from subsidence? 

(a) Measures to prevent or minimize 
damage. (1) You, the permittee or oper-
ator, must either— 

(i) Adopt measures consistent with 
known technology that prevent subsid-
ence from causing material damage to 
the extent technologically and eco-
nomically feasible, maximize mine sta-
bility, and maintain the value and rea-
sonably foreseeable use of surface 
lands; or 

(ii) Adopt mining technology that 
provides for planned subsidence in a 
predictable and controlled manner. 

(2) If you employ mining technology 
that provides for planned subsidence in 
a predictable and controlled manner 
under paragraph (a)(1)(ii) of this sec-
tion, you must take necessary and pru-
dent measures, consistent with the 
mining method employed, to minimize 
material damage to the extent techno-
logically and economically feasible to 
non-commercial buildings and occupied 
residential dwellings and structures re-
lated thereto unless— 

(i) You have obtained the written 
consent of the owners of those struc-
tures; or 

(ii) The costs of those measures 
would exceed the anticipated costs of 
repair. This exception does not apply if 
the anticipated damage would con-
stitute a threat to health or safety. 

(3) Nothing in this part prohibits the 
standard method of room-and-pillar 
mining. 

(b) You must comply with all provi-
sions of the subsidence control plan 
prepared pursuant to § 784.30 of this 
chapter and approved in the permit. 

(c) Repair of damage to surface lands 
and waters. (1) To the extent techno-
logically and economically feasible, 
you must correct any subsidence-re-
lated material damage to surface 
lands, wetlands, streams, or water bod-
ies by restoring the land and water fea-
tures to a condition capable of main-
taining the value and reasonably fore-
seeable uses that the land was capable 
of supporting before the subsidence-re-
lated damage occurred. 

(2) When correction of subsidence-re-
lated material damage to wetlands or a 
perennial or intermittent stream is 

technologically and economically in-
feasible, you must implement fish and 
wildlife enhancement measures, as ap-
proved by the regulatory authority in a 
permit revision, to offset the material 
damage. 

(d) Repair or compensation for damage 
to non-commercial buildings, occupied res-
idential dwellings and related structures. 
(1) You must promptly repair, or com-
pensate the owner for, material dam-
age resulting from subsidence caused 
to any non-commercial building or oc-
cupied residential dwelling or struc-
ture related thereto that existed at the 
time of mining. 

(2) If you select the repair option, 
you must fully rehabilitate, restore, or 
replace the damaged structure. 

(3) If you select the compensation op-
tion, you must compensate the owner 
of the damaged structure for the full 
amount of the decrease in value result-
ing from the subsidence-related dam-
age. You may provide compensation by 
the purchase, before mining, of a non- 
cancellable, premium-prepaid insur-
ance policy. 

(4) The requirements of paragraph (d) 
of this section apply only to subsid-
ence-related damage caused by under-
ground mining activities conducted 
after October 24, 1992. 

(e) Repair or compensation for damage 
to other structures. To the extent re-
quired under applicable provisions of 
state law, you must correct material 
damage resulting from subsidence 
caused to any structures or facilities 
not protected by paragraph (d) of this 
section by either repairing the damage 
or compensating the owner of the 
structures or facilities for the full 
amount of the decrease in value result-
ing from the subsidence. Repair of 
damage includes rehabilitation, res-
toration, or replacement of damaged 
structures or facilities. Compensation 
may be accomplished by the purchase 
before mining of a non-cancellable, pre-
mium-prepaid insurance policy. 

(f) Information to be considered in de-
termination of causation. The regulatory 
authority must consider all relevant 
and reasonably available information 
in determining whether damage to pro-
tected structures was caused by subsid-
ence from underground mining. 
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(g) Adjustment of bond amount for sub-
sidence damage. (1) When subsidence-re-
lated material damage to land (includ-
ing wetlands, streams, and water bod-
ies), structures or facilities protected 
under paragraphs (c) through (e) of this 
section occurs, or when contamination, 
diminution, or interruption to a water 
supply protected under § 817.40 of this 
part occurs, the regulatory authority 
must require the permittee to post ad-
ditional performance bond until the re-
pair, compensation, or replacement is 
completed. 

(2)(i) For structures protected under 
paragraphs (d) and (e) of this section, 
the amount of additional bond required 
under paragraph (g)(1) of this section 
must equal the— 

(A) Estimated cost of the repairs if 
the repair option is selected. 

(B) Decrease in value if the com-
pensation option is selected. 

(ii) For water supplies protected 
under § 817.40 of this part, the amount 
of additional bond required under para-
graph (g)(1) of this section must equal 
the estimated cost to replace the pro-
tected water supply, unless the condi-
tions described in § 817.40(a)(4) of this 
part apply. 

(iii) For surface lands and waters to 
which paragraph (c) of this section ap-
plies, the amount of additional bond re-
quired under paragraph (g)(1) of this 
section must equal the estimated cost 
of restoring the land and waters to a 
condition capable of maintaining the 
value and reasonably foreseeable uses 
that they were capable of supporting 
before the material damage from sub-
sidence occurred. 

(3)(i) The requirements of paragraph 
(g)(1) of this section do not apply if re-
pair, compensation, or replacement is 
completed within 90 days of the occur-
rence of damage. The regulatory au-
thority may extend the 90-day time 
frame, provided that the total time al-
lowed does not exceed one year, if you 
demonstrate, and the regulatory au-
thority finds in writing, that repair of 
subsidence-related material damage to 
lands, waters, or protected structures 
or replacement of an adversely im-
pacted protected water supply within 
90 days would be unreasonable be-
cause— 

(A) Subsidence is not complete; 

(B) All probable subsidence-related 
material damage to lands, waters, or 
protected structures has not yet oc-
curred; or 

(C) All reasonably anticipated 
changes that may affect an adversely 
impacted protected water supply have 
not yet occurred. 

(ii)(A) If you have not completed cor-
rection or repair of subsidence-related 
material damage to surface lands or 
waters or replaced adversely impacted 
protected water supplies within 2 years 
following the occurrence of that dam-
age, the regulatory authority must ini-
tiate bond forfeiture proceedings under 
§ 800.50 of this chapter and use the 
funds collected to repair the surface 
lands and waters or replace the pro-
tected water supplies. 

(B) Paragraph (g)(3)(ii)(A) of this sec-
tion does not apply if— 

(1) The landowner refuses to allow ac-
cess to conduct the corrective meas-
ures; or 

(2) You demonstrate, and the regu-
latory authority finds, that correction 
or repair of the material damage to 
surface lands or waters is not techno-
logically or economically feasible. In 
that situation, you must complete the 
enhancement measures required under 
paragraph (c)(2) of this section. 

(h) Prohibitions and limitations on un-
derground mining. (1) You may not con-
duct underground mining activities be-
neath or adjacent to— 

(i) Public buildings and facilities. 
(ii) Churches, schools, and hospitals. 
(iii) Impoundments with a storage ca-

pacity of 20 acre-feet or more or bodies 
of water with a volume of 20 acre-feet 
or more. 

(2) The prohibitions of paragraph 
(h)(1) of this section do not apply if the 
subsidence control plan demonstrates 
that subsidence will not cause material 
damage to, or reduce the reasonably 
foreseeable use of, the features or fa-
cilities listed in paragraphs (h)(1)(i) 
through (iii) of this section. 

(3) The regulatory authority may 
limit the percentage of coal extracted 
under or adjacent to the features and 
facilities listed in paragraphs (h)(1)(i) 
through (iii) of this section if it deter-
mines that the limitation is necessary 
to minimize the potential for material 
damage to those features or facilities 
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or to any aquifer or body of water that 
serves as a significant water source for 
any public water supply system. 

(i) If subsidence causes material dam-
age to any of the features or facilities 
listed in paragraphs (h)(1)(i) through 
(iii) of this section, the regulatory au-
thority may suspend mining under or 
adjacent to those features or facilities 
until the subsidence control plan is 
modified to ensure prevention of fur-
ther material damage to those features 
or facilities. 

(j) The regulatory authority must 
suspend underground mining activities 
under urbanized areas, cities, towns, 
and communities, and adjacent to in-
dustrial or commercial buildings, 
major impoundments, or perennial 
streams, if it finds that the mining ac-
tivities pose an imminent danger to in-
habitants of the urbanized areas, cities, 
towns, or communities. 

(k) You must submit a detailed plan 
of the underground workings of your 
mine in accordance with a schedule ap-
proved by the regulatory authority. 
The detailed plan must include maps 
and descriptions, as appropriate, of sig-
nificant features of the underground 
mine, including the size, configuration, 
and approximate location of pillars and 
entries, extraction ratios, measures 
taken to prevent or minimize subsid-
ence and related damage, areas of full 
extraction, and other information re-
quired by the regulatory authority. 
The regulatory authority may hold the 
information submitted with the de-
tailed plan as confidential, in accord-
ance with § 773.6(d) of this chapter, 
upon your request. 

§ 817.122 How and when must I pro-
vide notice of planned underground 
mining? 

(a) At least 6 months prior to mining, 
or within that period if approved by 
the regulatory authority, you, the un-
derground mine operator, must mail a 
notification to all owners and occu-
pants of surface property and struc-
tures above the planned underground 
workings. 

(b) The notification must include, at 
a minimum— 

(1) Identification of specific areas in 
which mining will take place; 

(2) Dates that specific areas will be 
undermined; and 

(3) The location or locations where 
the subsidence control plan may be ex-
amined. 

§ 817.131 What actions must I take 
when I temporarily cease mining 
operations? 

(a)(1) Each person who temporarily 
ceases to conduct underground mining 
activities at a particular site must ef-
fectively support and maintain all sur-
face access openings to underground 
operations and secure surface facilities 
in areas in which there are no current 
operations, but where operations are to 
be resumed under an approved permit. 

(2) Temporary cessation does not re-
lieve a person of his or her obligation 
to comply with any provisions of the 
approved permit. 

(b)(1) You must submit a notice of in-
tent to temporarily cease operations to 
the regulatory authority before ceasing 
mining and reclamation operations for 
30 or more days, or as soon as you 
know that a temporary cessation will 
extend beyond 30 days. 

(2) The notice of temporary cessation 
must include a statement of the— 

(i) Exact number of surface acres dis-
turbed within the permit area prior to 
temporary cessation; 

(ii) Extent and kind of reclamation 
accomplished before temporary ces-
sation; and 

(iii) Backfilling, regrading, revegeta-
tion, environmental monitoring, under-
ground opening closures, and water 
treatment activities that will continue 
during temporary cessation. 

§ 817.132 What actions must I take 
when I permanently cease mining 
operations? 

(a) Persons who permanently cease 
conducting underground mining activi-
ties at a particular site must close, 
backfill, or otherwise permanently re-
claim all disturbed areas in accordance 
with this chapter and the permit ap-
proved by the regulatory authority. 

(b) All underground openings, surface 
equipment, surface structures, or other 
surface facilities must be removed and 
the affected land reclaimed, unless the 
regulatory authority approves reten-
tion of those features because they are 
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suitable for the postmining land use or 
environmental monitoring. 

§ 817.133 What provisions concerning 
postmining land use apply to my 
operation? 

You, the permittee, must restore all 
disturbed areas in a timely manner to 
conditions that are capable of sup-
porting— 

(a) The uses they were capable of sup-
porting before any mining; as described 
under § 783.22 of this chapter; or 

(b) Higher or better uses approved 
under § 784.24(b) of this chapter. 

§ 817.150 What are the general require-
ments for haul and access roads? 

(a) Road classification system. (1) Each 
road meeting the definition of that 
term in § 701.5 of this chapter must be 
classified as either a primary road or 
an ancillary road. 

(2) A primary road is any road that 
is— 

(i) Used for transporting coal or 
spoil; 

(ii) Frequently used for access or 
other purposes for a period in excess of 
6 months; or 

(iii) To be retained for an approved 
postmining land use. 

(3) An ancillary road is any road not 
classified as a primary road. 

(b) Performance standards. Each road 
must be located, designed, constructed, 
reconstructed, used, maintained, and 
reclaimed so as to— 

(1) Control or prevent erosion, silta-
tion, and air pollution attendant to 
erosion, including road dust and dust 
occurring on other exposed surfaces, by 
measures such as vegetating, watering, 
using chemical or other dust suppres-
sants, or otherwise stabilizing all ex-
posed surfaces in accordance with cur-
rent, prudent engineering practices. 

(2) Control or prevent damage to fish, 
wildlife, or their habitat and related 
environmental values. 

(3) Control or prevent additional con-
tributions of suspended solids to 
streamflow or runoff outside the per-
mit area. 

(4) Neither cause nor contribute, di-
rectly or indirectly, to a violation of 
applicable state or tribal water quality 
standards for surface water and 
groundwater, including, but not lim-

ited to, surface water quality standards 
established under the authority of sec-
tion 303(c) of the Clean Water Act, 33 
U.S.C. 1313(c). 

(5) Refrain from seriously altering 
the normal flow of water in streambeds 
or drainage channels. 

(6) Prevent or control damage to pub-
lic or private property, including the 
prevention or mitigation of adverse ef-
fects on lands within the boundaries of 
units of the National Park System, the 
National Wildlife Refuge System, the 
National System of Trails, the Na-
tional Wilderness Preservation Sys-
tem, the Wild and Scenic Rivers Sys-
tem, including designated study rivers, 
and National Recreation Areas des-
ignated by Act of Congress. 

(7) Use nonacid- and nontoxic-form-
ing substances in road surfacing. 

(c) Design and construction limits and 
establishment of design criteria. To en-
sure environmental protection appro-
priate for their planned duration and 
use, including consideration of the type 
and size of equipment used, the design 
and construction or reconstruction of 
roads must include appropriate limits 
for grade, width, surface materials, 
surface drainage control, culvert place-
ment, and culvert size, in accordance 
with current, prudent engineering 
practices, and any necessary design cri-
teria established by the regulatory au-
thority. 

(d) Location. (1) No part of any road 
may be located in the channel of an 
intermittent or perennial stream un-
less specifically approved by the regu-
latory authority in accordance with 
§ 784.28 of this chapter and § 817.57 of 
this part. 

(2) Roads must be located to mini-
mize downstream sedimentation and 
flooding. 

(e) Maintenance. (1) A road must be 
maintained to meet the performance 
standards of this part and any addi-
tional criteria specified by the regu-
latory authority; 

(2) A road damaged by a catastrophic 
event, such as a flood or earthquake, 
must be repaired as soon as is prac-
ticable after the damage has occurred. 

(f) Reclamation. A road not to be re-
tained as part of an approved 
postmining land use must be reclaimed 
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in accordance with the approved rec-
lamation plan as soon as practicable 
after it is no longer needed for mining 
and reclamation operations. Reclama-
tion must include— 

(1) Closing the road to traffic. 
(2) Removing all bridges and culverts 

unless approved as part of the 
postmining land use. 

(3) Removing or otherwise disposing 
of road-surfacing materials that are in-
compatible with the postmining land 
use and revegetation requirements. 

(4) Reshaping the slopes of road cuts 
and fills as necessary to be compatible 
with the postmining land use and to 
complement the natural drainage pat-
tern of the surrounding terrain. 

(5) Protecting the natural drainage 
patterns by installing dikes or cross- 
drains as necessary to control surface 
runoff and erosion. 

(6) Scarifying or ripping the roadbed, 
replacing topsoil or substitute mate-
rial in accordance with § 817.22 of this 
part, and revegetating disturbed sur-
faces in accordance with §§ 817.111, 
817.115, and 817.116 of this chapter. 

§ 817.151 What additional require-
ments apply to primary roads? 

(a) Primary roads must meet the re-
quirements of § 817.150 of this part and 
the additional requirements of this sec-
tion. 

(b) Certification. The construction or 
reconstruction of primary roads must 
be certified in a report to the regu-
latory authority by a qualified reg-
istered professional engineer, or in any 
state that authorizes land surveyors to 
certify the construction or reconstruc-
tion of primary roads, a qualified reg-
istered professional land surveyor, with 
experience in the design and construc-
tion of roads. The report must indicate 
that the primary road has been con-
structed or reconstructed as designed 
and in accordance with the approved 
plan. 

(c) Safety factor. Each primary road 
embankment must have a minimum 
static factor of 1.3 or meet the require-
ments established under § 784.37(c) of 
this chapter. 

(d) Location. (1) To minimize erosion, 
a primary road must be located, insofar 
as is practicable, on the most stable 
available surface. 

(2) Fords of perennial or intermittent 
streams are prohibited unless they are 
specifically approved by the regulatory 
authority as temporary routes during 
periods of road construction. 

(e) Drainage control. In accordance 
with the approved plan— 

(1) Each primary road must be con-
structed (or reconstructed) and main-
tained to have adequate drainage con-
trol, using structures such as, but not 
limited to bridges, ditches, cross 
drains, and ditch relief drains. The 
drainage control system must be de-
signed to safely pass the peak runoff 
from the 10-year, 6-hour precipitation 
event, or any greater event specified by 
the regulatory authority. 

(2) Drainage pipes and culverts must 
be installed as designed, and main-
tained in a free and operating condi-
tion and to prevent or control erosion 
at inlets and outlets. 

(3) Drainage ditches must be con-
structed and maintained to prevent un-
controlled drainage over the road sur-
face and embankment. 

(4) Culverts must be installed and 
maintained to sustain the vertical soil 
pressure, the passive resistance of the 
foundation, and the weight of vehicles 
using the road. 

(5) Natural stream channels must not 
be altered or relocated without the 
prior approval of the regulatory au-
thority in accordance with § 784.28 of 
this chapter and § 817.57 of this part. 

(6) Except as provided in paragraph 
(d)(2) of this section, structures for pe-
rennial or intermittent stream channel 
crossings must be made using bridges, 
culverts, low-water crossings, or other 
structures designed, constructed, and 
maintained using current prudent engi-
neering practices. The regulatory au-
thority must ensure that low-water 
crossings are designed, constructed, 
and maintained to prevent erosion of 
the structure or streambed and addi-
tional contributions of suspended sol-
ids to streamflow. 

(f) Surfacing. Primary roads must be 
surfaced with material approved by the 
regulatory authority as being suffi-
ciently durable for the anticipated vol-
ume of traffic and the weight and speed 
of vehicles using the road. 
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§ 817.180 To what extent must I pro-
tect utility installations? 

You must conduct all underground 
coal mining operations in a manner 
that minimizes damage, destruction, or 
disruption of services provided by oil, 
gas, and water wells; oil, gas, and coal- 
slurry pipelines; railroads; electric and 
telephone lines; and water and sewage 
lines that pass over, under, or through 
the permit area, unless otherwise ap-
proved by the owner of those facilities 
and the regulatory authority. 

§ 817.181 What requirements apply to 
support facilities? 

(a) You must operate each support fa-
cility in accordance with the permit 
issued for the mine or coal preparation 
plant to which the facility is incident 
or from which its operation results. 

(b) In addition to the other provi-
sions of this part, you must locate, 
maintain, and use support facilities in 
a manner that— 

(1) Prevents or controls erosion and 
siltation, water pollution, and damage 
to public or private property; and 

(2) To the extent possible using the 
best technology currently available— 

(i) Minimizes damage to fish, wild-
life, and related environmental values; 
and 

(ii) Minimizes additional contribu-
tions of suspended solids to streamflow 
or runoff outside the permit area. Any 
such contributions may not be in ex-
cess of limitations of state or federal 
law. 

§ 817.200 [Reserved] 

PART 819—SPECIAL PERMANENT 
PROGRAM PERFORMANCE 
STANDARDS-AUGER MINING 

Sec. 
819.1 Scope. 
819.11 Auger mining: General. 
819.13 Auger mining: Coal recovery. 
819.15 Auger mining: Hydrologic balance. 
819.17 Auger mining: Subsidence protection. 
819.19 Auger mining: Backfilling and grad-

ing. 
819.21 Auger mining: Protection of under-

ground mining. 

AUTHORITY: Pub. L. 95–87, 30 U.S.C. 1201 et 
seq. 

SOURCE: 48 FR 19322, Apr. 28, 1983, unless 
otherwise noted. 

§ 819.1 Scope. 

This part sets environmental protec-
tion performance standards for surface 
coal mining and reclamation oper-
ations involving auger mining. 

§ 819.11 Auger mining: General. 

(a) Auger mining operations shall be 
conducted in accordance with the re-
quirements of part 816 of this chapter, 
except as provided in this part. 

(b) The regulatory authority may 
prohibit auger mining, if necessary 
to— 

(1) Maximize the utilization, 
recoverability, or conservation of the 
solid-fuel resource, or 

(2) Protect against adverse water- 
quality impacts. 

§ 819.13 Auger mining: Coal recovery. 

(a) Auger mining shall be conducted 
so as to maximize the utilization and 
conservation of the coal in accordance 
with § 816.59 of this chapter. 

(b) Auger mining shall be planned 
and conducted to maximize 
recoverability of mineral reserves re-
maining after the operation and rec-
lamation are complete. 

(c) Each person who conducts auger 
mining operations shall leave areas of 
undisturbed coal, as approved by the 
regulatory authority, to provide access 
for future underground mining activi-
ties to coal reserves remaining after 
augering is completed, unless it is es-
tablished that the coal reserves have 
been depleted or are so limited in 
thickness or extent that it will not be 
practicable to recover the remaining 
coal. This determination shall be made 
by the regulatory authority upon pres-
entation of appropriate technical evi-
dence by the operator. 

§ 819.15 Auger mining: Hydrologic bal-
ance. 

(a) Auger mining shall be planned 
and conducted to minimize disturb-
ances of the prevailing hydrologic bal-
ance in accordance with the require-
ments of §§ 816.41 and 816.42 of this 
chapter. 
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(b) All auger holes, except as pro-
vided in paragraph (c) of this section, 
shall be— 

(1) Sealed within 72 hours after com-
pletion with an impervious and non-
combustible material, if the holes are 
discharging water containing acid-or 
toxic-forming material. If sealing is 
not possible within 72 hours, the dis-
charge shall be treated commencing 
within 72 hours after completion to 
meet applicable effluent limitations 
and water-quality standards until the 
holes are sealed; and 

(2) Sealed with an impervious non-
combustible material, as contempora-
neously as practicable with the 
augering operation, as approved by the 
regulatory authority, if the holes are 
not discharging water containing acid- 
or toxic-forming material. 

(c) Auger holes need not be sealed 
with an impervious material so as to 
prevent drainage if the regulatory au-
thority determines that— 

(1) The resulting impoundment of 
water may create a hazard to the envi-
ronment or public health or safety, and 

(2) The drainage from the auger holes 
will— 

(i) Not pose a threat of pollution to 
surface water, and 

(ii) Comply with the requirements of 
§§ 816.41 and 816.42 of this chapter. 

§ 819.17 Auger mining: Subsidence pro-
tection. 

Auger mining shall be conducted in 
accordance with the requirements of 
§ 817.121 (a) and (c) of this chapter. 

§ 819.19 Auger mining: Backfilling and 
grading. 

(a) General. Auger mining shall be 
conducted in accordance with the back-
filling and grading requirements of 
§§ 816.102 and 816.104 through 816.106 of 
this chapter. 

(b) Remining. Where auger mining op-
erations affect previously mined areas 
that were not reclaimed to the stand-
ards of this chapter and the volume of 
all reasonably available spoil is dem-
onstrated in writing to the regulatory 
authority to be insufficient to com-
pletely backfill the highwall, the 
highwall shall be eliminated to the 
maximum extent technically practical 

in accordance with the following cri-
teria: 

(1) The person who conducts the 
auger mining operation shall dem-
onstrate to the regulatory authority 
that the backfill, designed by a quali-
fied registered professional engineer, 
has a minimum static safety factor for 
the stability of the backfill of at least 
1.3. 

(2) All spoil generated by the auger 
mining operation and any associated 
surface coal mining and reclamation 
operation, and any other reasonably 
available spoil shall be used to backfill 
the area. Reasonably available spoil 
shall include spoil generated by the 
mining operation and other spoil lo-
cated in the permit area that is acces-
sible and available for use and that 
when rehandled will not cause a hazard 
to the public safety or significant dam-
age to the environment. For this pur-
pose, the permit area shall include 
spoil in the immediate vicinity of the 
auger mining operation. 

(3) The coal seam mined shall be cov-
ered with a minimum of 4 feet of 
nonacid-, nontoxic-forming material 
and the backfill graded to a slope 
which is compatible with the approved 
postmining land use and which pro-
vides adequate drainage and long-term 
stability. 

(4) Any remnant of the highwall shall 
be stable and not pose a hazard to the 
public health and safety or to the envi-
ronment. 

(5) Spoil placed on the outslope dur-
ing previous mining operations shall 
not be disturbed if such disturbances 
will cause instability of the remaining 
spoil or otherwise increase the hazard 
to the public health and safety or to 
the environment. 

§ 819.21 Auger mining: Protection of 
underground mining. 

Auger holes shall not extend closer 
than 500 feet (measured horizontally) 
to any abandoned or active under-
ground mine workings, except as ap-
proved in accordance with § 816.79 of 
this chapter. 

VerDate Sep<11>2014 16:28 Jul 31, 2017 Jkt 241127 PO 00000 Frm 00462 Fmt 8010 Sfmt 8010 Q:\30\30V3.TXT 31kp
ay

ne
 o

n 
D

S
K

54
D

X
V

N
1O

F
R

 w
ith

 $
$_

JO
B



453 

Surface Mining Reclamation and Enforcement, Interior § 822.12 

PART 820—SPECIAL PERMANENT 
PROGRAM PERFORMANCE 
STANDARDS—ANTHRACITE 
MINES IN PENNSYLVANIA 

Sec. 
820.1 Scope. 
820.2 Objective. 
820.11 Performance standards: Anthracite 

mines in Pennsylvania. 

AUTHORITY: Secs. 102, 201, 501, 503, 504, 529, 
Pub. L. 95–97, 91 Stat. 448, 449, 467, 470, 471, 514 
(30 U.S.C. 1202, 1211, 1251, 1253, 1254, 1279). 

§ 820.1 Scope. 

This part sets forth environmental 
protection performance standards for 
anthracite surface coal mining and rec-
lamation operations in Pennsylvania. 

[44 FR 15449, Mar. 13, 1979] 

§ 820.2 Objective. 

This part implements subsection 
529(a) of the Act, which requires the 
Secretary to adopt special performance 
standards for anthracite mines regu-
lated by special environmental protec-
tion performance standards of a State 
as of the date of enactment of the Act. 

[44 FR 15449, Mar. 13, 1979] 

§ 820.11 Performance standards: An-
thracite mines in Pennsylvania. 

Anthracite mines in Pennsylvania, as 
specified in section 529 of the Act, shall 
comply with its approved State pro-
gram, including Commonwealth of 
Pennsylvania statutes and regulations, 
and revisions thereto that are approved 
by OSM pursuant to part 732 of this 
chapter. 

[47 FR 44943, Oct. 12, 1982] 

PART 822—SPECIAL PERMANENT 
PROGRAM PERFORMANCE 
STANDARDS—OPERATIONS IN 
ALLUVIAL VALLEY FLOORS 

Sec. 
822.1 Scope. 
822.10 Information collection. 
822.11 Essential hydrologic functions. 
822.12 Protection of agricultural activities. 
822.13 Monitoring. 

AUTHORITY: Pub. L. 95–87, 30 U.S.C. 1201 et 
seq. 

SOURCE: 48 FR 29822, June 28, 1983, unless 
otherwise noted. 

§ 822.1 Scope. 

This part sets forth additional re-
quirements for surface coal mining and 
reclamation operations on or which af-
fect alluvial valley floors in the arid 
and semiarid regions of the country. 

§ 822.10 Information collection. 

The information collection require-
ments contained in § 822.13 have been 
approved by the Office of Management 
and Budget under 44 U.S.C. 3507 and as-
signed clearance number 1029–0049. The 
information is being collected to meet 
the requirements of sections 510(b)(5) 
and 515(b)(10)(F) of the Act which pro-
vide the information collection re-
quirements and performance standards 
for alluvial valley floors. This informa-
tion will be used to enable the regu-
latory authority to assess the impact 
of the proposed operation during the 
permanent regulatory program. The 
obligation to respond is mandatory. 

§ 822.11 Essential hydrologic func-
tions. 

(a) The operator of a surface coal 
mining and reclamation operation 
shall minimize disturbances to the hy-
drologic balance by preserving 
throughout the mining and reclama-
tion process the essential hydrologic 
functions of an alluvial valley floor not 
within the permit area. 

(b) The operator of a surface coal 
mining and reclamation operation 
shall minimize disturbances to the hy-
drologic balance within the permit 
area by reestablishing throughout the 
mining and reclamation process the es-
sential hydrologic functions of alluvial 
valley floors. 

§ 822.12 Protection of agricultural ac-
tivities. 

(a) Prohibitions. Surface coal mining 
and reclamation operations shall not: 
(1) Interrupt, discontinue, or preclude 
farming on alluvial valley floors; or (2) 
cause material damage to the quantity 
or quality of water in surface or under-
ground water systems that supply allu-
vial valley floors. 
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(b) Statutory exclusions. The prohibi-
tions of paragraph (a) of this section 
shall not apply— 

(1) Where the premining land use of 
an alluvial valley floor is undeveloped 
rangeland which is not significant to 
farming; 

(2) Where farming on the alluvial val-
ley floor that would be affected by the 
surface coal mining operation is of 
such small acreage as to be of neg-
ligible impact on the farm’s agricul-
tural production; 

(3) To any surface coal mining and 
reclamation operation that, in the year 
preceding August 3, 1977— 

(i) Produced coal in commercial 
quantities and was located within or 
adjacent to an alluvial valley floor; or 

(ii) Obtained specific permit approval 
by the State regulatory authority to 
conduct surface coal mining and rec-
lamation operations within an alluvial 
valley floor; or 

(4) To any land that is the subject of 
an application for renewal or revision 
of a permit issued pursuant to the Act 
which is an extension of the original 
permit, insofar as: (i) The land was pre-
viously identified in a reclamation 
plan submitted under either part 780 or 
784 of this chapter, and (ii) the original 
permit area was excluded from the pro-
tection of paragraph (a) of this section 
for a reason set forth in paragraph 
(b)(3) of this section. 

§ 822.13 Monitoring. 
(a) A monitoring system shall be in-

stalled, maintained, and operated by 
the permittee on all alluvial valley 
floors during surface coal mining and 
reclamation operations and continued 
until all bonds are released in accord-
ance with Subchapter J of this chapter. 
The monitoring system shall provide 
sufficient information to allow the reg-
ulatory authority to determine that— 

(1) The essential hydrologic functions 
of alluvial valley floors are being pre-
served outside the permit area or rees-
tablished within the permit area 
throughout the mining and reclama-
tion process in accordance with § 822.11; 

(2) Farming on lands protected under 
§ 822.12 is not being interrupted, discon-
tinued, or precluded; and 

(3) The operation is not causing ma-
terial damage to the quantity or qual-

ity of water in the surface or under-
ground systems that supply alluvial 
valley floors protected under § 822.12. 

(b) Monitoring shall be conducted at 
adequate frequencies to indicate long- 
term trends that could affect compli-
ance with §§ 822.11 and 822.12. 

(c) All monitoring data collected and 
analyses thereof shall routinely be 
made available to the regulatory au-
thority. 

PART 823—SPECIAL PERMANENT 
PROGRAM PERFORMANCE 
STANDARDS—OPERATIONS ON 
PRIME FARMLAND 

Sec. 
823.1 Scope and purpose. 
823.4 Responsibilities. 
823.11 Applicability. 
823.12 Soil removal and stockpiling. 
823.14 Soil replacement. 
823.15 Revegetation and restoration of soil 

productivity. 

AUTHORITY: Pub. L. 95–87, 30 U.S.C. 1201 et 
seq.; Pub. L. 100–34. 

SOURCE: 48 FR 21463, May 12, 1983, unless 
otherwise noted. 

§ 823.1 Scope and purpose. 
This part sets forth special environ-

mental protection performance, rec-
lamation, and design standards for sur-
face coal mining and reclamation oper-
ations on prime farmland. 

§ 823.4 Responsibilities. 
(a) The U.S. Soil Conservation Serv-

ice within each State shall establish 
specifications for prime farmland soil 
removal, storage, replacement, and re-
construction. 

(b) The regulatory authority within 
each State shall use the soil-recon-
struction specifications of paragraph 
(a) of this section to carry out its re-
sponsibilities under § 785.17 and sub-
chapter J of this chapter. 

§ 823.11 Applicability. 
The requirements of this part shall 

not apply to— 
(a) Coal preparation plants, support 

facilities, and roads of surface and un-
derground mines that are actively used 
over extended periods of time and 
where such uses affect a minimal 
amount of land. Such uses shall meet 
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the requirements of part 816 of this 
chapter for surface mining activities 
and of part 817 of this chapter for un-
derground mining activities; 

(b) Disposal areas containing coal 
mine waste resulting from underground 
mines that is not technologically and 
economically feasible to store in un-
derground mines or on non-prime farm-
land. The operator shall minimize the 
area of prime farmland used for such 
purposes. 

(c) Prime farmland that has been ex-
cluded in accordance with § 785.17(a) of 
this chapter. 

[48 FR 21463, May 12, 1983, as amended at 53 
FR 40839, Oct. 18, 1988] 

EFFECTIVE DATE NOTE: At 50 FR 7278, Feb. 
21, 1985, § 823.11, paragraph (a) was suspended 
‘‘insofar as it excludes from the require-
ments of part 823 those coal preparation 
plants, support facilities, and roads that are 
surface mining activities’’. 

§ 823.12 Soil removal and stockpiling. 
(a) Prime farmland soils shall be re-

moved from the areas to be disturbed 
before drilling, blasting, or mining. 

(b) The minimum depth of soil and 
soil materials to be removed and stored 
for use in the reconstruction of prime 
farmland shall be sufficient to meet 
the requirements of § 823.14(b). 

(c) Soil removal and stockpiling op-
erations on prime farmland shall be 
conducted to— 

(1) Separately remove the topsoil, or 
remove other suitable soil materials 
where such other soil materials will 
create a final soil having a greater pro-
ductive capacity than that which exist 
prior to mining. If not utilized imme-
diately, this material shall be placed in 
stockpiles separate from the spoil and 
all other excavated materials; and 

(2) Separately remove the B or C soil 
horizon or other suitable soil material 
to provide the thickness of suitable soil 
required by § 823.14(b), except as ap-
proved by the regulatory authority 
where the B or C soil horizons would 
not otherwise be removed and where 
soil capabilities can be retained. If not 
utilized immediately, each horizon or 
other material shall be stockpiled sep-
arately from the spoil and all other ex-
cavated materials. Where combinations 
of such soil materials created by mix-
ing have been shown to be equally or 

more favorable for plant growth than 
the B horizon, separate handling is not 
necessary. 

(d) Stockpiles shall be placed within 
the permit area where they will not be 
disturbed or be subject to excessive 
erosion. If left in place for more than 30 
days, stockpiles shall meet the require-
ments of § 816.22 or § 817.22 of this chap-
ter. 

[48 FR 21463, May 12, 1983, as amended at 53 
FR 40839, Oct. 18, 1988] 

§ 823.14 Soil replacement. 

(a) Soil reconstruction specifications 
established by the U.S. Soil Conserva-
tion Service shall be based upon the 
standards of the National Cooperative 
Soil Survey and shall include, as a 
minimum, physical and chemical char-
acteristics of reconstructed soils and 
soil descriptions containing soil-hori-
zon depths, soil densities, soil pH, and 
other specifications such that recon-
structed soils will have the capability 
of achieving levels of yield equal to, or 
higher than, those of nomined prime 
farmland in the surrounding area. 

(b) The minimum depth of soil and 
substitute soil material to be recon-
structed shall be 48 inches, or a lesser 
depth equal to the depth to a sub-
surface horizon in the natural soil that 
inhibits or prevents root penetration, 
or a greater depth if determined nec-
essary to restore the original soil pro-
ductive capacity. Soil horizons shall be 
considered as inhibiting or preventing 
root penetration if their physical or 
chemical properties or water-supplying 
capacities cause them to restrict or 
prevent penetration by roots of plants 
common to the vicinity of the permit 
area and if these properties or capac-
ities have little or no beneficial effect 
on soil productive capacity. 

(c) The operator shall replace and re-
grade the soil horizons or other root- 
zone material with proper compaction 
and uniform depth. 

(d) The operator shall replace the B 
horizon, C horizon, or other suitable 
material specified in § 823.12(c)(2) to the 
thickness needed to meet the require-
ments of paragraph (b) of this section. 
In those areas where the B or C hori-
zons were not removed but may have 
been compacted or otherwise damaged 

VerDate Sep<11>2014 16:28 Jul 31, 2017 Jkt 241127 PO 00000 Frm 00465 Fmt 8010 Sfmt 8010 Q:\30\30V3.TXT 31kp
ay

ne
 o

n 
D

S
K

54
D

X
V

N
1O

F
R

 w
ith

 $
$_

JO
B



456 

30 CFR Ch. VII (7–1–17 Edition) § 823.15 

during the mining operation, the oper-
ator shall engage in deep tilling or 
other appropriate means to restore pre- 
mining capabilities. 

(e) The operator shall replace the 
topsoil or other suitable soil materials 
specified in § 823.12(c)(1) as the final 
surface soil layer. This surface soil 
layer shall equal or exceed the thick-
ness of the original surface soil layer, 
as determined by the soil survey. 

[48 FR 21463, May 12, 1983, as amended at 53 
FR 40839, Oct. 18, 1988] 

§ 823.15 Revegetation and restoration 
of soil productivity. 

(a) Following prime farmland soil re-
placement, the soil surface shall be 
stabilized with a vegetative cover or 
other means that effectively controls 
soil loss by wind and water erosion. 

(b) Prime farmland soil productivity 
shall be restored in accordance with 
the following provisions: 

(1) Measurement of soil productivity 
shall be initiated within 10 years after 
completion of soil replacement. 

(2) Soil productivity shall be meas-
ured on a representative sample or on 
all of the mined and reclaimed prime 
farmland area using the reference crop 
determined under paragraph (b)(6) of 
this section. A statistically valid sam-
pling technique at a 90-percent or 
greater statistical confidence level 
shall be used as approved by the regu-
latory authority in consultation with 
the U.S. Soil Conservation Service. 

(3) The measurement period for de-
termining average annual crop produc-
tion (yield) shall be a minimum of 3 
crop years prior to release of the opera-
tor’s performance bond. 

(4) The level of management applied 
during the measurement period shall 
be the same as the level of manage-
ment used on nonmined prime farm-
land in the surrounding area. 

(5) Restoration of soil productivity 
shall be considered achieved when the 
average yield during the measurement 
period equals or exceeds the average 
yield of the reference crop established 
for the same period for nonmined soils 
of the same or similar texture or slope 
phase of the soil series in the sur-
rounding area under equivalent man-
agement practices. 

(6) The reference crop on which res-
toration of soil productivity is proven 
shall be selected from the crops most 
commonly produced on the sur-
rounding prime farmland. Where row 
crops are the dominant crops grown on 
prime farmland in the area, the row 
crop requiring the greatest rooting 
depth shall be chosen as one of the ref-
erence crops. 

(7) Reference crop yields for a given 
crop season are to be determined 
from— 

(i) The current yield records of rep-
resentative local farms in the sur-
rounding area, with concurrence by the 
U.S. Soil Conservation Service; or 

(ii) The average county yields recog-
nized by the U.S. Department of Agri-
culture, which have been adjusted by 
the U.S. Soil Conservation Service for 
local yield variation within the county 
that is associated with differences be-
tween nonmined prime farmland soil 
and all other soils that produce the ref-
erence crop. 

(8) Under either procedure in para-
graph (b)(7) of this section, the average 
reference crop yield may be adjusted, 
with the concurrence of the U.S. Soil 
Conservation Service, for— 

(i) Disease, pest, and weather-induced 
seasonal variations; or 

(ii) Differences in specific manage-
ment practices where the overall man-
agement practices of the crops being 
compared are equivalent. 

PART 824—SPECIAL PERMANENT 
PROGRAM PERFORMANCE 
STANDARDS—MOUNTAINTOP RE-
MOVAL MINING OPERATIONS 

Sec. 
824.1 Scope. 
824.2 Objectives. 
824.11 What special performance standards 

apply to mountaintop removal mining 
operations? 

AUTHORITY: 30 U.S.C. 1201 et seq. 

§ 824.1 Scope. 
This part sets forth special environ-

mental protection performance, rec-
lamation, and design standards for sur-
face coal mining activities consti-
tuting mountaintop removal mining. 

[44 FR 15452, Mar. 13, 1979] 
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§ 824.2 Objectives. 
The objectives of this part are to— 
(a) Enhance coal recovery; 
(b) Reclaim the land to equal or high-

er postmining use; and 
(c) Protect and enhance environ-

mental and other values protected 
under the Act and this chapter. 

[44 FR 15452, Mar. 13, 1979] 

§ 824.11 What special performance 
standards apply to mountaintop re-
moval mining operations? 

(a) Applicability. This section applies 
to all operations for which the regu-
latory authority has approved a permit 
under § 785.14 of this chapter. 

(b) Performance standards. (1) You, the 
permittee, must comply with all appli-
cable requirements of this subchapter 
and the regulatory program, other 
than the approximate original contour 
restoration requirements of 
§ 816.102(a)(1) of this chapter and the 
thick overburden requirements of 
§ 816.105 of this chapter. 

(2)(i) You must retain an outcrop bar-
rier, consisting of the toe of the lowest 
coal seam and its associated overbur-
den, of sufficient width to prevent 
slides and erosion. You must construct 
drains through the barrier to the ex-
tent necessary to prevent saturation of 
the backfill. 

(ii) The outcrop barrier requirement 
in paragraph (b)(2)(i) of this section 
does not apply if the proposed mine 
site was mined prior to May 3, 1978, and 
the toe of the lowest coal seam has al-
ready been removed. 

(iii) You may remove a coal barrier 
adjacent to a head-of-hollow fill after 
the elevation of the fill attains the ele-
vation of the coal barrier if the head- 
of-hollow fill provides the stability 
otherwise ensured by the retention of a 
coal barrier. 

(iv) The regulatory authority may 
allow removal of the outcrop barrier 
required by paragraph (b)(2)(i) of this 
section if the regulatory program es-
tablishes standards for and requires 
construction of a barrier comprised of 
alternative materials that will provide 
equivalent stability. 

(3) The final graded slopes must be 
less than 1v:5h, so as to create a level 
plateau or gently rolling configuration. 
The outslopes of the plateau may not 

exceed 1v:2h except where engineering 
data substantiate, and the regulatory 
authority finds in writing and includes 
in the permit under § 785.14 of this 
chapter that an alternative configura-
tion will achieve a minimum static 
safety factor of 1.5. 

(4) You must grade the plateau or 
gently rolling contour to drain inward 
from the outslope, except at specified 
points where it drains over the out-
slope in stable and protected channels. 

(5) You must place sufficient spoil on 
the mountaintop bench to achieve the 
approved postmining land use. You 
must place all spoil material not re-
tained on the mountaintop bench in ac-
cordance with the excess spoil disposal 
requirements of § 816.71 or § 816.74 of 
this chapter. 

(6) You must prevent damage to nat-
ural watercourses in accordance with 
the finding made by the regulatory au-
thority under § 785.14 of this chapter. 

[81 FR 93445, Dec. 20, 2016] 

PART 825—SPECIAL PERMANENT 
PROGRAM PERFORMANCE 
STANDARDS—SPECIAL BITU-
MINOUS COAL MINES IN WYO-
MING 

Sec. 
825.1 Scope. 
825.2 Special bituminous coal mines in Wyo-

ming. 

AUTHORITY: 30 U.S.C. 1201 et seq. 

SOURCE: 47 FR 33432, Aug. 2, 1982, unless 
otherwise noted. 

§ 825.1 Scope. 

This part establishes requirements 
for certain bituminous surface coal 
mining activities located west of the 
100th meridian west longitude in Wyo-
ming which existed on January 1, 1972, 
and for surface coal mining activities 
immediately adjacent thereto which 
began development after August 3, 1977, 
in accordance with section 527 of the 
Act. 

§ 825.2 Special bituminous coal mines 
in Wyoming. 

Special bituminous coal mines in 
Wyoming, as specified in section 527 of 
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the Act, shall comply with the ap-
proved State program, including Wyo-
ming statutes and regulations, and re-
visions thereto. 

PART 827—PERMANENT PROGRAM 
PERFORMANCE STANDARDS— 
COAL PREPARATION PLANTS NOT 
LOCATED WITHIN THE PERMIT 
AREA OF A MINE 

Sec. 
827.1 Scope. 
827.11 General requirements. 
827.12 What performance standards apply to 

coal preparation plants? 
827.13 Coal preparation plants: Interim per-

formance standards. 

AUTHORITY: 30 U.S.C. 1201 et seq., and Pub. 
L. 100–34. 

SOURCE: 48 FR 20401, May 5, 1983, unless 
otherwise noted. 

§ 827.1 Scope. 

This part sets forth requirements for 
coal preparation plants operated in 
connection with a coal mine but out-
side the permit area for a specific 
mine. 

[53 FR 47391, Nov. 22, 1988] 

§ 827.11 General requirements. 

Each person who operates a coal 
preparation plant subject to this part 
shall obtain a permit in accordance 
with § 785.21 of this chapter, obtain a 
bond in accordance with subchapter J 
of this chapter, and operate that plant 
in accordance with the requirements of 
this part. 

§ 827.12 What performance standards 
apply to coal preparation plants? 

Except as provided in § 827.13 of this 
part, construction, operation, mainte-
nance, modification, reclamation, and 
removal activities at coal preparation 
plants must comply with the following 
provisions of part 816 of this chapter: 
§§ 816.11, 816.22, 816.34 through 816.57, 
816.71, 816.74, 816.79, 816.81 through 
816.97, 816.100, 816.102, 816.104, 816.106, 
816.111 through 816.116, 816.131 through 
816.133, 816.150, 816.151, and 816.181. 

[81 FR 93445, Dec. 20, 2016] 

§ 827.13 Coal preparation plants: In-
terim performance standards. 

(a) Persons operating or who have op-
erated coal preparation plants after 
July 6, 1984, which were not subject to 
this chapter before July 6, 1984, shall 
comply with the applicable interim or 
permanent program performance 
standards of the State in which such 
plants are located, as follows: 

(1) If located in a State in which ei-
ther interim or permanent program 
performance standards apply to such 
plants, the applicable program stand-
ards of the State program shall apply; 

(2) If located in a State with a State 
program which must be amended in 
order to regulate such plants, the in-
terim program performance standards 
in subchapter B of this chapter shall 
apply; and 

(3) If located in a State with a Fed-
eral program, all such plants shall be 
subject to the interim program per-
formance standards in subchapter B of 
this chapter. 

(b) After a person described in para-
graph (a) of this section obtains a per-
mit to operate a coal preparation 
plant, the performance standards speci-
fied in § 827.12 shall be applicable to the 
operation of that plant instead of those 
specified in paragraph (a) of this sec-
tion. 

[52 FR 17730, May 11, 1987] 

PART 828—SPECIAL PERMANENT 
PROGRAM PERFORMANCE 
STANDARDS—IN SITU PROC-
ESSING 

Sec. 
828.1 Scope. 
828.2 Objectives. 
828.11 In situ processing: Performance 

standards. 
828.12 In situ processing: Monitoring. 

AUTHORITY: Secs. 102, 201, 501, 503, 504, 510, 
515, 516, 517, 701; Pub. L. 95–87, 91 Stat. 448, 
449, 467, 470, 471, 480, 486, 498, 516 (30 U.S.C. 
1202, 1211, 1251, 1253, 1254, 1260, 1265, 1266, 1267, 
1291). 

VerDate Sep<11>2014 16:28 Jul 31, 2017 Jkt 241127 PO 00000 Frm 00468 Fmt 8010 Sfmt 8010 Q:\30\30V3.TXT 31kp
ay

ne
 o

n 
D

S
K

54
D

X
V

N
1O

F
R

 w
ith

 $
$_

JO
B



459 

Surface Mining Reclamation and Enforcement, Interior § 828.12 

§ 828.1 Scope. 
This part sets forth special environ-

mental protection performance, rec-
lamation and design standards for in 
situ processing activities. 

[44 FR 15455, Mar. 13, 1979] 

§ 828.2 Objectives. 
This part is intended to ensure that 

all in situ processing activities are 
conducted in a manner which preserves 
and enhances environmental values in 
accordance with the Act. This part pro-
vides additional performance, reclama-
tion and design standards to reflect the 
nature of in situ processing. 

[44 FR 15455, Mar. 13, 1979] 

§ 828.11 In situ processing: Perform-
ance standards. 

(a) The person who conducts in situ 
processing activities shall comply with 
30 CFR 817 and this section. 

(b) In situ processing activities shall 
be planned and conducted to minimize 
disturbance to the prevailing hydro-
logic balance by: 

(1) Avoiding discharge of fluids into 
holes or wells, other than as approved 
by the regulatory authority; 

(2) Injecting process recovery fluids 
only into geologic zones or intervals 
approved as production zones by the 
regulatory authority; 

(3) Avoiding annular injection be-
tween the wall of the drill hole and the 
casing; and 

(4) Preventing discharge of process 
fluid into surface waters. 

(c) Each person who conducts in situ 
processing activities shall submit for 
approval as part of the application for 
permit under 30 CFR 785.22, and follow 
after approval, a plan that ensures that 
all acid-forming, toxic-forming, or ra-
dioactive gases, solids, or liquids con-
stituting a fire, health, safety, or envi-
ronmental hazard and caused by the 
mining and recovery process are 

promptly treated, confined, or disposed 
of, in a manner that prevents contami-
nation of ground and surface waters, 
damage to fish, wildlife and related en-
vironmental values, and threats to the 
public health and safety. 

(d) Each person who conducts in situ 
processing activities shall prevent flow 
of the process recovery fluid: 

(1) Horizontally beyond the affected 
area identified in the permit; and 

(2) Vertically into overlying or un-
derlying aquifers. 

(e) Each person who conducts in situ 
processing activities shall restore the 
quality of affected ground water in the 
permit area and adjacent area, includ-
ing ground water above and below the 
production zone, to the approximate 
premining levels or better, to ensure 
that the potential for use of the ground 
water is not diminished. 

(Pub. L. 95–87, 30 U.S.C. 1201 et seq.) 

[44 FR 15455, Mar. 13, 1979, as amended at 48 
FR 14822, Apr. 5, 1983] 

§ 828.12 In situ processing: Monitoring. 

(a) Each person who conducts in situ 
processing activities shall monitor the 
quality and quantity of surface and 
ground water and the subsurface flow 
and storage characteristics, in a man-
ner approved by the regulatory author-
ity under 30 CFR 817.41, to measure 
changes in the quantity and quality of 
water in surface and ground water sys-
tems in the permit area and in adja-
cent areas. 

(b) Air and water quality monitoring 
shall be conducted in accordance with 
monitoring programs approved by the 
regulatory authority as necessary ac-
cording to appropriate Federal and 
State air and water quality standards. 

(Pub. L. 95–87, 30 U.S.C. 1201 et seq.) 

[44 FR 15455, Mar. 13, 1979, as amended at 48 
FR 14822, Apr. 5, 1983; 48 FR 44781, Sept. 30, 
1983] 
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