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an investigation and any judicial or ad-
ministrative proceedings that may 
ensue. A recipient so prohibited is sus-
pended, in accordance with the Federal 
Acquisition Regulation for procure-
ment contracts (48 CFR part 9, subpart 
9.4) and the common rule, Government- 
wide Debarment and Suspension (Non-
procurement), that implements Execu-
tive Order 12549 and Executive Order 
12689. Suspension of a recipient is a dis-
tinct and separate action from suspen-
sion of an award or suspension of pay-
ments under an award. 

PART 21—NEW RESTRICTIONS ON 
LOBBYING 

Subpart A—General 

Sec. 
21.100 Conditions on use of funds. 
21.105 Definitions. 
21.110 Certification and disclosure. 

Subpart B—Activities by Own Employees 

21.200 Agency and legislative liaison. 
21.205 Professional and technical services. 
21.210 Reporting. 

Subpart C—Activities by Other Than Own 
Employees 

21.300 Professional and technical services. 

Subpart D—Penalties and Enforcement 

21.400 Penalties. 
21.405 Penalty procedures. 
21.410 Enforcement. 

Subpart E—Exemptions 

21.500 Secretary of Defense. 

Subpart F—Agency Reports 

21.600 Semi-annual compilation. 
21.605 Inspector General report. 

APPENDIX A TO PART 21—CERTIFICATION RE-
GARDING LOBBYING 

APPENDIX B TO PART 21—DISCLOSURE FORM 
TO REPORT LOBBYING 

AUTHORITY: Sec. 319, Pub. L. 101–121 (31 
U.S.C. 1352); 31 U.S.C. 321. 

SOURCE: 55 FR 6737, 6751, Feb. 26, 1990, un-
less otherwise noted. 

CROSS REFERENCE: See also Office of Man-
agement and Budget notice published at 54 
FR 52306, December 20, 1989. 

Subpart A—General 
§ 21.100 Conditions on use of funds. 

(a) No appropriated funds may be ex-
pended by the recipient of a Federal 
contract, grant, loan, or cooperative 
ageement to pay any person for influ-
encing or attempting to influence an 
officer or employee of any agency, a 
Member of Congress, an officer or em-
ployee of Congress, or an employee of a 
Member of Congress in connection with 
any of the following covered Federal 
actions: the awarding of any Federal 
contract, the making of any Federal 
grant, the making of any Federal loan, 
the entering into of any cooperative 
agreement, and the extension, continu-
ation, renewal, amendment, or modi-
fication of any Federal contract, grant, 
loan, or cooperative agreement. 

(b) Each person who requests or re-
ceives from an agency a Federal con-
tract, grant, loan, or cooperative 
agreement shall file with that agency a 
certification, set forth in appendix A, 
that the person has not made, and will 
not make, any payment prohibited by 
paragraph (a) of this section. 

(c) Each person who requests or re-
ceives from an agency a Federal con-
tract, grant, loan, or a cooperative 
agreement shall file with that agency a 
disclosure form, set forth in appendix 
B, if such person has made or has 
agreed to make any payment using 
nonappropriated funds (to include prof-
its from any covered Federal action), 
which would be prohibited under para-
graph (a) of this section if paid for with 
appropriated funds. 

(d) Each person who requests or re-
ceives from an agency a commitment 
providing for the United States to in-
sure or guarantee a loan shall file with 
that agency a statement, set forth in 
appendix A, whether that person has 
made or has agreed to make any pay-
ment to influence or attempt to influ-
ence an officer or employee of any 
agency, a Member of Congress, an offi-
cer or employee of Congress, or an em-
ployee of a Member of Congress in con-
nection with that loan insurance or 
guarantee. 

(e) Each person who requests or re-
ceives from an agency a commitment 
providing for the United States to in-
sure or guarantee a loan shall file with 
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that agency a disclosure form, set forth 
in appendix B, if that person has made 
or has agreed to make any payment to 
influence or attempt to influence an of-
ficer or employee of any agency, a 
Member of Congress, an officer or em-
ployee of Congress, or an employee of a 
Member of Congress in connection with 
that loan insurance or guarantee. 

§ 21.105 Definitions. 

For purposes of this part: 
(a) Agency, as defined in 5 U.S.C. 

552(f), includes Federal executive de-
partments and agencies as well as inde-
pendent regulatory commissions and 
Government corporations, as defined in 
31 U.S.C. 9101(1). 

(b) Covered Federal action means any 
of the following Federal actions: 

(1) The awarding of any Federal con-
tract; 

(2) The making of any Federal grant; 
(3) The making of any Federal loan; 
(4) The entering into of any coopera-

tive agreement; and, 
(5) The extension, continuation, re-

newal, amendment, or modification of 
any Federal contract, grant, loan, or 
cooperative agreement. 

Covered Federal action does not in-
clude receiving from an agency a com-
mitment providing for the United 
States to insure or guarantee a loan. 
Loan guarantees and loan insurance 
are addressed independently within 
this part. 

(c) Federal contract means an acquisi-
tion contract awarded by an agency, 
including those subject to the Federal 
Acquisition Regulation (FAR), and any 
other acquisition contract for real or 
personal property or services not sub-
ject to the FAR. 

(d) Federal cooperative agreement 
means a cooperative agreement en-
tered into by an agency. 

(e) Federal grant means an award of 
financial assistance in the form of 
money, or property in lieu of money, 
by the Federal Government or a direct 
appropriation made by law to any per-
son. The term does not include tech-
nical assistance which provides serv-
ices instead of money, or other assist-
ance in the form of revenue sharing, 
loans, loan guarantees, loan insurance, 
interest subsidies, insurance, or direct 

United States cash assistance to an in-
dividual. 

(f) Federal loan means a loan made by 
an agency. The term does not include 
loan guarantee or loan insurance. 

(g) Indian tribe and tribal organization 
have the meaning provided in section 4 
of the Indian Self-Determination and 
Education Assistance Act (25 U.S.C. 
450B). Alaskan Natives are included 
under the definitions of Indian tribes in 
that Act. 

(h) Influencing or attempting to influ-
ence means making, with the intent to 
influence, any communication to or ap-
pearance before an officer or employee 
or any agency, a Member of Congress, 
an officer or employee of Congress, or 
an employee of a Member of Congress 
in connection with any covered Federal 
action. 

(i) Loan guarantee and loan insurance 
means an agency’s guarantee or insur-
ance of a loan made by a person. 

(j) Local government means a unit of 
government in a State and, if char-
tered, established, or otherwise recog-
nized by a State for the performance of 
a governmental duty, including a local 
public authority, a special district, an 
intrastate district, a council of govern-
ments, a sponsor group representative 
organization, and any other instrumen-
tality of a local government. 

(k) Officer or employee of an agency in-
cludes the following individuals who 
are employed by an agency: 

(1) An individual who is appointed to 
a position in the Government under 
title 5, U.S. Code, including a position 
under a temporary appointment; 

(2) A member of the uniformed serv-
ices as defined in section 101(3), title 37, 
U.S. Code; 

(3) A special Government employee 
as defined in section 202, title 18, U.S. 
Code; and, 

(4) An individual who is a member of 
a Federal advisory committee, as de-
fined by the Federal Advisory Com-
mittee Act, title 5, U.S. Code appendix 
2. 

(l) Person means an individual, cor-
poration, company, association, au-
thority, firm, partnership, society, 
State, and local government, regard-
less of whether such entity is operated 
for profit or not for profit. This term 
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excludes an Indian tribe, tribal organi-
zation, or any other Indian organiza-
tion with respect to expenditures spe-
cifically permitted by other Federal 
law. 

(m) Reasonable compensation means, 
with respect to a regularly employed 
officer or employee of any person, com-
pensation that is consistent with the 
normal compensation for such officer 
or employee for work that is not fur-
nished to, not funded by, or not fur-
nished in cooperation with the Federal 
Government. 

(n) Reasonable payment means, with 
respect to perfessional and other tech-
nical services, a payment in an amount 
that is consistent with the amount nor-
mally paid for such services in the pri-
vate sector. 

(o) Recipient includes all contractors, 
subcontractors at any tier, and sub-
grantees at any tier of the recipient of 
funds received in connection with a 
Federal contract, grant, loan, or coop-
erative agreement. The term excludes 
an Indian tribe, tribal organization, or 
any other Indian organization with re-
spect to expenditures specifically per-
mitted by other Federal law. 

(p) Regularly employed means, with 
respect to an officer or employee of a 
person requesting or receiving a Fed-
eral contract, grant, loan, or coopera-
tive agreement or a commitment pro-
viding for the United States to insure 
or guarantee a loan, an officer or em-
ployee who is employed by such person 
for at least 130 working days within 
one year immediately preceding the 
date of the submission that initiates 
agency consideration of such person for 
receipt of such contract, grant, loan, 
cooperative agreement, loan insurance 
commitment, or loan guarantee com-
mitment. An officer or employee who is 
employed by such person for less than 
130 working days within one year im-
mediately preceding the date of the 
submission that initiates agency con-
sideration of such person shall be con-
sidered to be regularly employed as 
soon as he or she is employed by such 
person for 130 working days. 

(q) State means a State of the United 
States, the District of Columbia, the 
Commonwealth of Puerto Rico, a terri-
tory or possession of the United States, 
an agency or instrumentality of a 

State, and a multi-State, regional, or 
interstate entity having governmental 
duties and powers. 

§ 21.110 Certification and disclosure. 

(a) Each person shall file a certifi-
cation, and a disclosure form, if re-
quired, with each submission that ini-
tiates agency consideration of such 
person for: 

(1) Award of a Federal contract, 
grant, or cooperative agreement ex-
ceeding $100,000; or 

(2) An award of a Federal loan or a 
commitment providing for the United 
States to insure or guarantee a loan 
exceeding $150,000. 

(b) Each person shall file a certifi-
cation, and a disclosure form, if re-
quired, upon receipt by such person of: 

(1) A Federal contract, grant, or co-
operative agreement exceeding $100,000; 
or 

(2) A Federal loan or a commitment 
providing for the United States to in-
sure or guarantee a loan exceeding 
$150,000, unless such person previously 
filed a certification, and a disclosure 
form, if required, under paragraph (a) 
of this section. 

(c) Each person shall file a disclosure 
form at the end of each calendar quar-
ter in which there occurs any event 
that requires disclosure or that materi-
ally affects the accuracy of the infor-
mation contained in any disclosure 
form previously filed by such person 
under paragraph (a) or (b) of this sec-
tion. An event that materially affects 
the accuracy of the information re-
ported includes: 

(1) A cumulative increase of $25,000 or 
more in the amount paid or expected to 
be paid for influencing or attempting 
to influence a covered Federal action; 
or 

(2) A change in the person(s) or indi-
vidual(s) influencing or attempting to 
influence a covered Federal action; or, 

(3) A change in the officer(s), em-
ployee(s), or Member(s) contacted to 
influence or attempt to influence a 
covered Federal action. 

(d) Any person who requests or re-
ceives from a person referred to in 
paragraph (a) or (b) of this section: 

(1) A subcontract exceeding $100,000 
at any tier under a Federal contract; 
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(2) A subgrant, contract, or sub-
contract exceeding $100,000 at any tier 
under a Federal grant; 

(3) A contract or subcontract exceed-
ing $100,000 at any tier under a Federal 
loan exceeding $150,000; or, 

(4) A contract or subcontract exceed-
ing $100,000 at any tier under a Federal 
cooperative agreement, shall file a cer-
tification, and a disclosure form, if re-
quired, to the next tier above. 

(e) All disclosure forms, but not cer-
tifications, shall be forwarded from 
tier to tier until received by the person 
referred to in paragraph (a) or (b) of 
this section. That person shall forward 
all disclosure forms to the agency. 

(f) Any certification or disclosure 
form filed under paragraph (e) of this 
section shall be treated as a material 
representation of fact upon which all 
receiving tiers shall rely. All liability 
arising from an erroneous representa-
tion shall be borne solely by the tier 
filing that representation and shall not 
be shared by any tier to which the er-
roneous representation is forwarded. 
Submitting an erroneous certification 
or disclosure constitutes a failure to 
file the required certification or disclo-
sure, respectively. If a person fails to 
file a required certification or disclo-
sure, the United States may pursue all 
available remedies, including those au-
thorized by section 1352, title 31, U.S. 
Code. 

(g) For awards and commitments in 
process prior to December 23, 1989, but 
not made before that date, certifi-
cations shall be required at award or 
commitment, covering activities oc-
curring between December 23, 1989, and 
the date of award or commitment. 
However, for awards and commitments 
in process prior to the December 23, 
1989 effective date of these provisions, 
but not made before December 23, 1989, 
disclosure forms shall not be required 
at time of award or commitment but 
shall be filed within 30 days. 

(h) No reporting is required for an ac-
tivity paid for with appropriated funds 
if that activity is allowable under ei-
ther subpart B or C. 

Subpart B—Activities by Own 
Employees 

§ 21.200 Agency and legislative liaison. 

(a) The prohibition on the use of ap-
propriated funds, in § 21.100 (a), does 
not apply in the case of a payment of 
reasonable compensation made to an 
officer or employee of a person request-
ing or receiving a Federal contract, 
grant, loan, or cooperative agreement 
if the payment is for agency and legis-
lative liaison activities not directly re-
lated to a covered Federal action. 

(b) For purposes of paragraph (a) of 
this section, providing any information 
specifically requested by an agency or 
Congress is allowable at any time. 

(c) For purposes of paragraph (a) of 
this section, the following agency and 
legislative liaison activities are allow-
able at any time only where they are 
not related to a specific solicitation for 
any covered Federal action: 

(1) Discussing with an agency (in-
cluding individual demonstrations) the 
qualities and characteristics of the per-
son’s products or services, conditions 
or terms of sale, and service capabili-
ties; and, 

(2) Technical discussions and other 
activities regarding the application or 
adaptation of the person’s products or 
services for an agency’s use. 

(d) For purposes of paragraph (a) of 
this section, the following agencies and 
legislative liaison activities are allow-
able only where they are prior to for-
mal solicitation of any covered Federal 
action: 

(1) Providing any information not 
specifically requested but necessary for 
an agency to make an informed deci-
sion about initiation of a covered Fed-
eral action; 

(2) Technical discussions regarding 
the preparation of an unsolicited pro-
posal prior to its official submission; 
and, 

(3) Capability presentations by per-
sons seeking awards from an agency 
pursuant to the provisions of the Small 
Business Act, as amended by Pub. L. 
95–507 and other subsequent amend-
ments. 

(e) Only those activities expressly au-
thorized by this section are allowable 
under this section. 
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§ 21.205 Professional and technical 
services. 

(a) The prohibition on the use of ap-
propriated funds, in § 21.100 (a), does 
not apply in the case of a payment of 
reasonable compensation made to an 
officer or employee of a person request-
ing or receiving a Federal contract, 
grant, loan, or cooperative agreement 
or an extension, continuation, renewal, 
amendment, or modification of a Fed-
eral contract, grant, loan, or coopera-
tive agreement if payment is for pro-
fessional or technical services rendered 
directly in the preparation, submis-
sion, or negotiation of any bid, pro-
posal, or application for that Federal 
contract, grant, loan, or cooperative 
agreement or for meeting requirements 
imposed by or pursuant to law as a 
condition for receiving that Federal 
contract, grant, loan, or cooperative 
agreement. 

(b) For purposes of paragraph (a) of 
this section, ‘‘professional and tech-
nical services’’ shall be limited to ad-
vice and analysis directly applying any 
professional or technical discipline. 
For example, drafting of a legal docu-
ment accompanying a bid or proposal 
by a lawyer is allowable. Similarly, 
technical advice provided by an engi-
neer on the performance or operational 
capability of a piece of equipment ren-
dered directly in the negotiation of a 
contract is allowable. However, com-
munications with the intent to influ-
ence made by a professional (such as a 
licensed lawyer) or a technical person 
(such as a licensed accountant) are not 
allowable under this section unless 
they provide advice and analysis di-
rectly applying their professional or 
technical expertise and unless the ad-
vice or analysis is rendered directly 
and solely in the preparation, submis-
sion or negotiation of a covered Fed-
eral action. Thus, for example, commu-
nications with the intent to influence 
made by a lawyer that do not provide 
legal advice or analysis directly and 
solely related to the legal aspects of 
his or her client’s proposal, but gen-
erally advocate one proposal over an-
other are not allowable under this sec-
tion because the lawyer is not pro-
viding professional legal services. 
Similarly, communications with the 
intent to influence made by an engi-

neer providing an engineering analysis 
prior to the preparation or submission 
of a bid or proposal are not allowable 
under this section since the engineer is 
providing technical services but not di-
rectly in the preparation, submission 
or negotiation of a covered Federal ac-
tion. 

(c) Requirements imposed by or pur-
suant to law as a condition for receiv-
ing a covered Federal award include 
those required by law or regulation, or 
reasonably expected to be required by 
law or regulation, and any other re-
quirements in the actual award docu-
ments. 

(d) Only those services expressly au-
thorized by this section are allowable 
under this section. 

§ 21.210 Reporting. 

No reporting is required with respect 
to payments of reasonable compensa-
tion made to regularly employed offi-
cers or employees of a person. 

Subpart C—Activities by Other 
Than Own Employees 

§ 21.300 Professional and technical 
services. 

(a) The prohibition on the use of ap-
propriated funds, in § 21.100 (a), does 
not apply in the case of any reasonable 
payment to a person, other than an of-
ficer or employee of a person request-
ing or receiving a covered Federal ac-
tion, if the payment is for professional 
or technical services rendered directly 
in the preparation, submission, or ne-
gotiation of any bid, proposal, or appli-
cation for that Federal contract, grant, 
loan, or cooperative agreement or for 
meeting requirements imposed by or 
pursuant to law as a condition for re-
ceiving that Federal contract, grant, 
loan, or cooperative agreement. 

(b) The reporting requirements in 
§ 21.110 (a) and (b) regarding filing a dis-
closure form by each person, if re-
quired, shall not apply with respect to 
professional or technical services ren-
dered directly in the preparation, sub-
mission, or negotiation of any commit-
ment providing for the United States 
to insure or guarantee a loan. 
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(c) For purposes of paragraph (a) of 
this section, ‘‘professional and tech-
nical services’’ shall be limited to ad-
vice and analysis directly applying any 
professional or technical discipline. 
For example, drafting or a legal docu-
ment accompanying a bid or proposal 
by a lawyer is allowable. Similarly, 
technical advice provided by an engi-
neer on the performance or operational 
capability of a piece of equipment ren-
dered directly in the negotiation of a 
contract is allowable. However, com-
munications with the intent to influ-
ence made by a professional (such as a 
licensed lawyer) or a technical person 
(such as a licensed accountant) are not 
allowable under this section unless 
they provide advice and analysis di-
rectly applying their professional or 
technical expertise and unless the ad-
vice or analysis is rendered directly 
and solely in the preparation, submis-
sion or negotiation of a covered Fed-
eral action. Thus, for example, commu-
nications with the intent to influence 
made by a lawyer that do not provide 
legal advice or analysis directly and 
solely related to the legal aspects of 
his or her client’s proposal, but gen-
erally advocate one proposal over an-
other are not allowable under this sec-
tion because the lawyer is not pro-
viding professional legal services. 
Similarly, communications with the 
intent to influence made by an engi-
neer providing an engineering analysis 
prior to the preparation or submission 
of a bid or proposal are not allowable 
under this section since the engineer is 
providing technical services but not di-
rectly in the preparation, submission 
or negotiation of a covered Federal ac-
tion. 

(d) Requirements imposed by or pur-
suant to law as a condition for receiv-
ing a covered Federal award include 
those required by law or regulation, or 
reasonably expected to be required by 
law or regulation, and any other re-
quirements in the actual award docu-
ments. 

(e) Persons other than officers or em-
ployees of a person requesting or re-
ceiving a covered Federal action in-
clude consultants and trade associa-
tions. 

(f) Only those services expressly au-
thorized by this section are allowable 
under this section. 

Subpart D—Penalties and 
Enforcement 

§ 21.400 Penalties. 

(a) Any person who makes an expend-
iture prohibited herein shall be subject 
to a civil penalty of not less than 
$10,000 and not more than $100,000 for 
each such expenditure. 

(b) Any person who fails to file or 
amend the disclosure form (see Appen-
dix B) to be filed or amended if re-
quired herein, shall be subject to a civil 
penalty of not less than $10,000 and not 
more than $100,000 for each such fail-
ure. 

(c) A filing or amended filing on or 
after the date on which an administra-
tive action for the imposition of a civil 
penalty is commenced does not prevent 
the imposition of such civil penalty for 
a failure occurring before that date. An 
administrative action is commenced 
with respect to a failure when an inves-
tigating official determines in writing 
to commence an investigation of an al-
legation of such failure. 

(d) In determining whether to impose 
a civil penalty, and the amount of any 
such penalty, by reason of a violation 
by any person, the agency shall con-
sider the nature, circumstances, ex-
tent, and gravity of the violation, the 
effect on the ability of such person to 
continue in business, any prior viola-
tions by such person, the degree of cul-
pability of such person, the ability of 
the person to pay the penalty, and such 
other matters as may be appropriate. 

(e) First offenders under paragraphs 
(a) or (b) of this section shall be subject 
to a civil penalty of $10,000, absent ag-
gravating circumstances. Second and 
subsequent offenses by persons shall be 
subject to an appropriate civil penalty 
between $10,000 and $100,000, as deter-
mined by the agency head or his or her 
designee. 

(f) An imposition of a civil penalty 
under this section does not prevent the 
United States from seeking any other 
remedy that may apply to the same 
conduct that is the basis for the impo-
sition of such civil penalty. 
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§ 21.405 Penalty procedures. 
Agencies shall impose and collect 

civil penalties pursuant to the provi-
sions of the Program Fraud and Civil 
Remedies Act, 31 U.S.C. sections 3803 
(except subsection (c)), 3804, 3805, 3806, 
3807, 3808, and 3812, insofar as these pro-
visions are not inconsistent with the 
requirements herein. 

§ 21.410 Enforcement. 
The head of each agency shall take 

such actions as are necessary to ensure 
that the provisions herein are vigor-
ously implemented and enforced in 
that agency. 

Subpart E—Exemptions 
§ 21.500 Secretary of Defense. 

(a) The Secretary of Defense may ex-
empt, on a case-by-case basis, a cov-
ered Federal action from the prohibi-
tion whenever the Secretary deter-
mines, in writing, that such an exemp-
tion is in the national interest. The 
Secretary shall transmit a copy of each 
such written exemption to Congress 
immediately after making such a de-
termination. 

(b) The Department of Defense may 
issue supplemental regulations to im-
plement paragraph (a) of this section. 

Subpart F—Agency Reports 
§ 21.600 Semi-annual compilation. 

(a) The head of each agency shall col-
lect and compile the disclosure reports 
(see appendix B) and, on May 31 and 
November 30 of each year, submit to 
the Secretary of the Senate and the 
Clerk of the House of Representatives a 
report containing a compilation of the 
information contained in the disclo-
sure reports received during the six- 
month period ending on March 31 or 
September 30, respectively, of that 
year. 

(b) The report, including the com-
pilation, shall be available for public 
inspection 30 days after receipt of the 
report by the Secretary and the Clerk. 

(c) Information that involves intel-
ligence matters shall be reported only 
to the Select Committee on Intel-
ligence of the Senate, the Permanent 
Select Committee on Intelligence of 

the House of Representatives, and the 
Committees on Appropriations of the 
Senate and the House of Representa-
tives in accordance with procedures 
agreed to by such committees. Such in-
formation shall not be available for 
public inspection. 

(d) Information that is classified 
under Executive Order 12356 or any suc-
cessor order shall be reported only to 
the Committee on Foreign Relations of 
the Senate and the Committee on For-
eign Affairs of the House of Represent-
atives or the Committees on Armed 
Services of the Senate and the House of 
Representatives (whichever such com-
mittees have jurisdiction of matters 
involving such information) and to the 
Committees on Appropriations of the 
Senate and the House of Representa-
tives in accordance with procedures 
agreed to by such committees. Such in-
formation shall not be available for 
public inspection. 

(e) The first semi-annual compilation 
shall be submitted on May 31, 1990, and 
shall contain a compilation of the dis-
closure reports received from Decem-
ber 23, 1989 to March 31, 1990. 

(f) Major agencies, designated by the 
Office of Management and Budget 
(OMB), are required to provide ma-
chine-readable compilations to the 
Secretary of the Senate and the Clerk 
of the House of Representatives no 
later than with the compilations due 
on May 31, 1991. OMB shall provide de-
tailed specifications in a memorandum 
to these agencies. 

(g) Non-major agencies are requested 
to provide machine-readable compila-
tions to the Secretary of the Senate 
and the Clerk of the House of Rep-
resentatives. 

(h) Agencies shall keep the originals 
of all disclosure reports in the official 
files of the agency. 

§ 21.605 Inspector General report. 
(a) The Inspector General, or other 

official as specified in paragraph (b) of 
this section, of each agency shall pre-
pare and submit to Congress each year, 
commencing with submission of the 
President’s Budget in 1991, an evalua-
tion of the compliance of that agency 
with, and the effectiveness of, the re-
quirements herein. The evaluation may 
include any recommended changes that 
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may be necessary to strengthen or im-
prove the requirements. 

(b) In the case of an agency that does 
not have an Inspector General, the 
agency official comparable to an In-
spector General shall prepare and sub-
mit the annual report, or, if there is no 
such comparable official, the head of 
the agency shall prepare and submit 
the annual report. 

(c) The annual report shall be sub-
mitted at the same time the agency 
submits its annual budget justifica-
tions to Congress. 

(d) The annual report shall include 
the following: All alleged violations re-
lating to the agency’s covered Federal 
actions during the year covered by the 
report, the actions taken by the head 
of the agency in the year covered by 
the report with respect to those alleged 
violations and alleged violations in 
previous years, and the amounts of 
civil penalties imposed by the agency 
in the year covered by the report. 

APPENDIX A TO PART 21—CERTIFICATION 
REGARDING LOBBYING 

Certification for Contracts, Grants, Loans, and 
Cooperative Agreements 

The undersigned certifies, to the best of his 
or her knowledge and belief, that: 

(1) No Federal appropriated funds have 
been paid or will be paid, by or on behalf of 
the undersigned, to any person for influ-
encing or attempting to influence an officer 
or employee of an agency, a Member of Con-
gress, an officer or employee of Congress, or 
an employee of a Member of Congress in con-
nection with the awarding of any Federal 
contract, the making of any Federal grant, 
the making of any Federal loan, the entering 
into of any cooperative agreement, and the 
extension, continuation, renewal, amend-
ment, or modification of any Federal con-
tract, grant, loan, or cooperative agreement. 

(2) If any funds other than Federal appro-
priated funds have been paid or will be paid 

to any person for influencing or attempting 
to influence an officer or employee of any 
agency, a Member of Congress, an officer or 
employee of Congress, or an employee of a 
Member of Congress in connection with this 
Federal contract, grant, loan, or cooperative 
agreement, the undersigned shall complete 
and submit Standard Form-LLL, ‘‘Disclosure 
Form to Report Lobbying,’’ in accordance 
with its instructions. 

(3) The undersigned shall require that the 
language of this certification be included in 
the award documents for all subawards at all 
tiers (including subcontracts, subgrants, and 
contracts under grants, loans, and coopera-
tive agreements) and that all subrecipients 
shall certify and disclose accordingly. 

This certification is a material representa-
tion of fact upon which reliance was placed 
when this transaction was made or entered 
into. Submission of this certification is a 
prerequisite for making or entering into this 
transaction imposed by section 1352, title 31, 
U.S. Code. Any person who fails to file the 
required certification shall be subject to a 
civil penalty of not less than $10,000 and not 
more than $100,000 for each such failure. 

Statement for Loan Guarantees and Loan 
Insurance 

The undersigned states, to the best of his 
or her knowledge and belief, that: 

If any funds have been paid or will be paid 
to any person for influencing or attempting 
to influence an officer or employee of any 
agency, a Member of Congress, an officer or 
employee of Congress, or an employee of a 
Member of Congress in connection with this 
commitment providing for the United States 
to insure or guarantee a loan, the under-
signed shall complete and submit Standard 
Form-LLL, ‘‘Disclosure Form to Report Lob-
bying,’’ in accordance with its instructions. 

Submission of this statement is a pre-
requisite for making or entering into this 
transaction imposed by section 1352, title 31, 
U.S. Code. Any person who fails to file the 
required statement shall be subject to a civil 
penalty of not less than $10,000 and not more 
than $100,000 for each such failure. 
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APPENDIX B TO PART 21—DISCLOSURE FORM TO REPORT LOBBYING 
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PART 22—NONDISCRIMINATION 
ON THE BASIS OF RACE, COLOR, 
OR NATIONAL ORIGIN IN PRO-
GRAMS OR ACTIVITIES RECEIV-
ING FEDERAL FINANCIAL ASSIST-
ANCE FROM THE DEPARTMENT 
OF THE TREASURY 

Sec. 
22.1 Purpose. 
22.2 Application. 
22.3 Definitions. 
22.4 Discrimination prohibited. 
22.5 Assurances required. 
22.6 Compliance information. 
22.7 Conduct of investigations. 
22.8 Procedure for effecting compliance. 
22.9 Hearings. 
22.10 Decisions and notices. 
22.11 Judicial review. 
22.12 Effect on other regulations, forms, and 

instructions. 

APPENDIX A TO PART 22—ACTIVITIES TO WHICH 
THIS PART APPLIES 

AUTHORITY: 42 U.S.C. 2000d–2000d–7. 

SOURCE: 81 FR 89855, Dec. 13, 2016, unless 
otherwise noted. 

§ 22.1 Purpose. 
The purpose of this part is to effec-

tuate the provisions of Title VI of the 
Civil Rights Act of 1964 (Title VI) to 
the end that no person in the United 
States shall, on the grounds of race, 
color, or national origin, be excluded 
from participation in, be denied the 
benefits of, or be otherwise subjected 
to discrimination under any program 
or activity receiving federal financial 
assistance from the Department of the 
Treasury. 

§ 22.2 Application. 
(a) This part applies to any program 

for which federal financial assistance is 
authorized under a law administered by 
the Department, including the types of 
federal financial assistance listed in 
appendix A to this part. It also applies 
to money paid, property transferred, or 
other federal financial assistance ex-
tended after the effective date of this 
part pursuant to an application ap-
proved before that effective date. This 
part does not apply to: 

(1) Any federal financial assistance 
by way of insurance or guaranty con-
tracts; 

(2) Any assistance to any individual 
who is the ultimate beneficiary; or 

(3) Any employment practice, under 
any such program, of any employer, 
employment agency, or labor organiza-
tion, except to the extent described in 
§ 22.4(c). The fact that a type of federal 
financial assistance is not listed in ap-
pendix A to this part shall not mean, if 
Title VI is otherwise applicable, that a 
program is not covered. Other types of 
federal financial assistance under stat-
utes now in force or hereinafter en-
acted may be added to appendix A to 
this part. 

(b) In any program receiving federal 
financial assistance in the form, or for 
the acquisition, of real property or an 
interest in real property, to the extent 
that rights to space on, over, or under 
any such property are included as part 
of the program receiving that assist-
ance, the nondiscrimination require-
ment of this part shall extend to any 
facility located wholly or in part in 
that space. 

§ 22.3 Definitions. 

As used in this part: 
Applicant means a person who sub-

mits an application, request, or plan 
required to be approved by an official 
of the Department of the Treasury, or 
designee thereof, or by a primary re-
cipient, as a condition to eligibility for 
federal financial assistance, and appli-
cation means such an application, re-
quest, or plan. 

Designated agency official means the 
Assistant Secretary for Management 
and his or her designee. 

Facility includes all or any part of 
structures, equipment, or other real or 
personal property or interests therein, 
and the provision of facilities includes 
the construction, expansion, renova-
tion, remodeling, alteration, or acqui-
sition of facilities. 

Federal financial assistance includes: 
(1) Grants and loans of federal funds; 
(2) The grant or donation of federal 

property and interests in property; 
(3) The detail of federal personnel; 
(4) The sale and lease of, and the per-

mission to use (on other than a casual 
or transient basis), federal property or 
any interest in such property without 
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consideration or at a nominal consider-
ation, or at a consideration which is re-
duced for the purpose of assisting the 
recipient, or in recognition of the pub-
lic interest to be served by such sale or 
lease to the recipient; and 

(5) Any federal agreement, arrange-
ment, or other contract which has as 
one of its purposes the provision of as-
sistance. 

Primary recipient means any recipient 
that is authorized or required to extend 
federal financial assistance to another 
recipient. 

Program or activity and program mean 
all of the operations of any entity de-
scribed in the following paragraphs (1) 
through (4) of this definition, any part 
of which is extended federal financial 
assistance: 

(1)(i) A department, agency, special 
purpose district, or other instrumen-
tality of a State or of a local govern-
ment; or 

(ii) The entity of such state or local 
government that distributes such as-
sistance and each such department or 
agency to which the assistance is ex-
tended, in the case of assistance to a 
State or local government; 

(2)(i) A college, university, or other 
postsecondary institution, or a public 
system of higher education; or 

(ii) A local educational agency (as de-
fined in 20 U.S.C. 7801), system of voca-
tional education, or other school sys-
tem; 

(3)(i) An entire corporation, partner-
ship, or other private organization, or 
an entire sole proprietorship— 

(A) If assistance is extended to such 
corporation, partnership, private orga-
nization, or sole proprietorship as a 
whole; or 

(B) Which is principally engaged in 
the business of providing education, 
health care, housing, social services, or 
parks and recreation; or 

(ii) The entire plant or other com-
parable, geographically separate facil-
ity to which federal financial assist-
ance is extended, in the case of any 
other corporation, partnership, private 
organization or sole proprietorship; or 

(4) Any other entity which is estab-
lished by two or more of the entities 
described in the preceding paragraph 
(1), (2), or (3) of this definition. 

Recipient may mean any State, terri-
tory, possession, the District of Colum-
bia, or Puerto Rico, or any political 
subdivision thereof, or instrumentality 
thereof, any public or private agency, 
institution, or organization, or other 
entity, or any individual, in any State, 
territory, possession, the District of 
Columbia, or Puerto Rico, to whom 
federal financial assistance is ex-
tended, directly or through another re-
cipient, including any successor, as-
signee, or transferee thereof, but such 
term does not include any ultimate 
beneficiary. 

§ 22.4 Discrimination prohibited. 

(a) General. No person in the United 
States shall, on the grounds of race, 
color, or national origin be excluded 
from participation in, be denied the 
benefits of, or be otherwise subjected 
to discrimination under, any program 
to which this part applies. 

(b) Specific discriminatory actions pro-
hibited. (1) A recipient to which this 
part applies may not, directly or 
through contractual or other arrange-
ments, on the grounds of race, color, or 
national origin: 

(i) Deny a person any service, finan-
cial aid, or other benefit provided 
under the program; 

(ii) Provide any service, financial aid, 
or other benefit to a person which is 
different, or is provided in a different 
manner, from that provided to others 
under the program; 

(iii) Subject a person to segregation 
or separate treatment in any matter 
related to his receipt of any service, fi-
nancial aid, or other benefit under the 
program; 

(iv) Restrict a person in any way in 
the enjoyment of any advantage or 
privilege enjoyed by others receiving 
any service, financial aid, or other ben-
efit under the program; 

(v) Treat a person differently from 
others in determining whether he satis-
fies any admission, enrollment, quota, 
eligibility, membership, or other re-
quirement or condition which persons 
must meet in order to be provided any 
service, financial aid, or other benefit 
provided under the program; 

(vi) Deny a person an opportunity to 
participate in the program through the 
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provision of services or otherwise to af-
ford him an opportunity to do so which 
is different from that afforded others 
under the program (including the op-
portunity to participate in the pro-
gram as a volunteer or as an employee, 
but only to the extent set forth in 
paragraph (c) of this section); or 

(vii) Deny a person the opportunity 
to participate as a member of a plan-
ning, advisory, or similar body which is 
an integral part of the program. 

(2) A recipient, in determining the 
types of services, financial aid, or other 
benefits, or facilities which will be pro-
vided under any such program, or the 
class of persons to whom, or the situa-
tions in which, such services, financial 
aid, other benefits, or facilities will be 
provided under any such program, or 
the class of persons to be afforded an 
opportunity to participate in any such 
program, may not, directly or through 
contractual or other arrangements, use 
criteria or methods of administration 
which have the effect of subjecting per-
sons to discrimination because of their 
race, color, or national origin or have 
the effect of defeating or substantially 
impairing accomplishment of the ob-
jectives of the program with respect to 
individuals of a particular race, color, 
or national origin. 

(3) In determining the site or loca-
tion of facilities, a recipient or appli-
cant may not make selections with the 
purpose or effect of excluding persons 
from, denying them the benefits of, or 
subjecting them to discrimination 
under any program to which this regu-
lation applies, on the grounds of race, 
color, or national origin; or with the 
purpose or effect of defeating or sub-
stantially impairing the accomplish-
ment of the objectives of Title VI or 
this part. 

(4) As used in this section the serv-
ices, financial aid, or other benefits 
provided under a program receiving 
federal financial assistance include any 
service, financial aid, or other benefit 
provided in or through a facility pro-
vided with the aid of federal financial 
assistance. 

(5) The enumeration of specific forms 
of prohibited discrimination in this 
paragraph does not limit the generality 
of the prohibition in paragraph (a) of 
this section. 

(6) This part does not prohibit the 
consideration of race, color, or na-
tional origin if the purpose and effect 
are to remove or overcome the con-
sequences of practices or impediments 
which have restricted the availability 
of, or participation in, the program or 
activity receiving federal financial as-
sistance, on the grounds of race, color, 
or national origin. Where prior dis-
criminatory practice or usage tends, on 
the grounds of race, color, or national 
origin to exclude individuals from par-
ticipation in, to deny them the benefits 
of, or to subject them to discrimina-
tion under any program or activity to 
which this part applies, the applicant 
or recipient must take affirmative ac-
tion to remove or overcome the effects 
of the prior discriminatory practice or 
usage. Even in the absence of prior dis-
criminatory practice or usage, a recipi-
ent in administering a program or ac-
tivity to which this part applies, may 
take affirmative action to assure that 
no person is excluded from participa-
tion in or denied the benefits of the 
program or activity on the grounds of 
race, color, or national origin. 

(c) Employment practices. (1) Where a 
primary objective of the federal finan-
cial assistance to a program to which 
this part applies is to provide employ-
ment, a recipient subject to this part 
shall not, directly or through contrac-
tual or other arrangements, subject a 
person to discrimination on the ground 
of race, color, or national origin in its 
employment practices under such pro-
gram (including recruitment or re-
cruitment advertising, hiring, firing, 
upgrading, promotion, demotion, trans-
fer, layoff, termination, rates of pay or 
other forms of compensation or bene-
fits, selection for training or appren-
ticeship, and use of facilities). Such re-
cipient shall take affirmative action to 
insure that applicants are employed, 
and employees are treated during em-
ployment, without regard to their race, 
color, or national origin. The require-
ments applicable to construction em-
ployment under any such program 
shall be those specified in or pursuant 
to Part III of Executive Order 11246 or 
any Executive Order which supersedes 
it. 

(2) Where a primary objective of the 
federal financial assistance is not to 
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provide employment, but discrimina-
tion on the grounds of race, color, or 
national origin in the employment 
practices of the recipient or other per-
sons subject to the regulation tends, on 
the grounds of race, color, or national 
origin, to exclude individuals from par-
ticipation in, deny them the benefits 
of, or subject them to discrimination 
under any program to which this regu-
lation applies, the provisions of para-
graph (c)(1) of this section shall apply 
to the employment practices of the re-
cipient or other persons subject to the 
regulation, to the extent necessary to 
assure equality of opportunity to, and 
nondiscriminatory treatment of, bene-
ficiaries. 

§ 22.5 Assurances required. 
(a) General. Either at the application 

stage or the award stage, federal agen-
cies must ensure that applications for 
federal financial assistance or awards 
of federal financial assistance contain, 
be accompanied by, or be covered by a 
specifically identified assurance from 
the applicant or recipient, satisfactory 
to the designated agency official, that 
each program or activity operated by 
the applicant or recipient and to which 
these Title VI regulations apply will be 
operated in compliance with these 
Title VI regulations. 

(b) Duration of obligation. (1) In the 
case where the federal financial assist-
ance is to provide or is in the form of 
personal property, or real property or 
interest therein or structures thereon, 
the assurance shall obligate the recipi-
ent, or, in the case of a subsequent 
transfer, the transferee, for the period 
during which the property is used for a 
purpose for which the federal financial 
assistance is extended or for another 
purpose involving the provision of 
similar services or benefits, or for as 
long as the recipient retains ownership 
or possession of the property, which-
ever is longer. In all other cases the as-
surance shall obligate the recipient for 
the period during which federal finan-
cial assistance is extended to the pro-
gram. 

(2) In the case where federal financial 
assistance is provided in the form of a 
transfer of real property, structures, or 
improvements thereon, or interest 
therein, from the federal Government, 

the instrument effecting or recording 
the transfer shall contain a covenant 
running with the land assuring non-
discrimination for the period during 
which the real property is used for a 
purpose for which the federal financial 
assistance is extended or for another 
purpose involving the provision of 
similar services or benefits. Where no 
transfer of property or interest therein 
from the federal government is in-
volved, but property is acquired or im-
proved with federal financial assist-
ance, the recipient shall agree to in-
clude such covenant in any subsequent 
transfer of such property. When the 
property is obtained from the federal 
government, such covenant may also 
include a condition coupled with a 
right to be reserved by the Department 
to revert title to the property in the 
event of a breach of the covenant 
where, in the discretion of the des-
ignated agency official, such a condi-
tion and right of reverter is appro-
priate to the statute under which the 
real property is obtained and to the na-
ture of the grant and the grantee. In 
such event if a transferee of real prop-
erty proposes to mortgage or otherwise 
encumber the real property as security 
for financing construction of new, or 
improvement of existing, facilities on 
such property for the purposes for 
which the property was transferred, 
the designated agency official may 
agree, upon request of the transferee 
and if necessary to accomplish such fi-
nancing, and upon such conditions as 
the designated agency official deems 
appropriate, to subordinate such right 
of reversion to the lien of such mort-
gage or other encumbrance. 

(c) Continuing federal financial assist-
ance. Every application by a State or a 
State agency for continuing federal fi-
nancial assistance to which this part 
applies (including the types of federal 
financial assistance listed in appendix 
A to this part) shall as a condition to 
its approval and the extension of any 
federal financial assistance pursuant to 
the application: 

(1) Contain, be accompanied by, or be 
covered by a statement that the pro-
gram is (or, in the case of a new pro-
gram, will be) conducted in compliance 
with all requirements imposed by or 
pursuant to this part; and 
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(2) Provide, be accompanied by, or be 
covered by provision for such methods 
of administration for the program as 
are found by the designated agency of-
ficial to give reasonable guarantee that 
the applicant and all recipients of fed-
eral financial assistance under such 
program will comply with all require-
ments imposed by or pursuant to this 
part. 

(d) Assurance from institutions. (1) In 
the case of any application for federal 
financial assistance to an institution of 
higher education (including assistance 
for construction, for research, for spe-
cial training projects, for student loans 
or for any other purpose), the assur-
ance required by this section shall ex-
tend to admission practices and to all 
other practices relating to the treat-
ment of students. 

(2) The assurance required with re-
spect to an institution of higher edu-
cation, hospital, or any other institu-
tion, insofar as the assurance relates to 
the institution’s practices with respect 
to admission or other treatment of in-
dividuals as students, patients, or cli-
ents of the institution or to the oppor-
tunity to participate in the provision 
of services or other benefits to such in-
dividuals, shall be applicable to the en-
tire institution. 

(e) Form. (1) The assurances required 
by paragraph (a) of this section, which 
may be included as part of a document 
that addresses other assurances or obli-
gations, shall include that the appli-
cant or recipient will comply with all 
applicable federal statutes relating to 
nondiscrimination. This includes but is 
not limited to Title VI of the Civil 
Rights Act of 1964, as amended, 42 
U.S.C. 2000d, et seq. 

(2) The designated agency official 
will specify the extent to which such 
assurances will be required of the ap-
plicant’s or recipient’s subgrantees, 
contractors, subcontractors, trans-
ferees, or successors in interest. Any 
such assurance shall include provisions 
which give the United States a right to 
seek its judicial enforcement. 

§ 22.6 Compliance information. 
(a) Cooperation and assistance. The 

designated Agency official shall to the 
fullest extent practicable seek the co-
operation of recipients in obtaining 

compliance with this part and shall 
provide assistance and guidance to re-
cipients to help them comply volun-
tarily with this part. 

(b) Compliance reports. Each recipient 
shall keep such records and submit to 
the designated Agency official timely, 
complete, and accurate compliance re-
ports at such times, and in such form 
and containing such information, as 
the designated Agency official may de-
termine to be necessary to enable the 
designated Agency official to ascertain 
whether the recipient has complied or 
is complying with this part. In the case 
in which a primary recipient extends 
federal financial assistance to any 
other recipient, such other recipient 
shall also submit such compliance re-
ports to the primary recipient as may 
be necessary to enable the primary re-
cipient to carry out its obligations 
under this part. In general recipients 
should have available for the des-
ignated Agency official racial and eth-
nic data showing the extent to which 
members of minority groups are bene-
ficiaries of programs receiving Federal 
financial assistance. 

(c) Access to sources of information. 
Each recipient shall permit access by 
the designated Agency official during 
normal business hours to such of its 
books, records, accounts, and other 
sources of information, and its facili-
ties as may be pertinent to ascertain 
compliance with this part. Where any 
information required of a recipient is 
in the exclusive possession of any other 
agency, institution, or person and this 
agency, institution, or person fails or 
refuses to furnish this information, the 
recipient shall so certify in its report 
and shall set forth what efforts it has 
made to obtain the information. 

(d) Information to beneficiaries and 
participants. Each recipient shall make 
available to participants, beneficiaries, 
and other interested persons such in-
formation regarding the provisions of 
this part and its applicability to the 
program for which the recipient re-
ceives federal financial assistance, and 
make such information available to 
them in such manner, as the des-
ignated Agency official finds necessary 
to apprise such persons of the protec-
tions against discrimination assured 
them by Title VI and this part. 
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§ 22.7 Conduct of investigations. 
(a) Periodic compliance reviews. The 

designated Agency official shall from 
time to time review the practices of re-
cipients to determine whether they are 
complying with this part. 

(b) Complaints. Any person who be-
lieves that he or she, or any specific 
class of persons, has been subjected to 
discrimination prohibited by this part 
may by himself or herself, or by a rep-
resentative, file with the designated 
Agency official a written complaint. A 
complaint must be filed not later than 
180 days after the date of the alleged 
discrimination, unless the time for fil-
ing is extended by the designated Agen-
cy official. 

(c) Investigations. The designated 
Agency official will make a prompt in-
vestigation whenever a compliance re-
view, report, complaint, or any other 
information indicates a possible failure 
to comply with this part. The inves-
tigation will include, where appro-
priate, a review of the pertinent prac-
tices and policies of the recipient, the 
circumstances under which the possible 
noncompliance with this part occurred, 
and other factors relevant to a deter-
mination as to whether the recipient 
has failed to comply with this part. 

(d) Resolution of matters. (1) If an in-
vestigation pursuant to paragraph (c) 
of this section indicates a failure to 
comply with this part, the designated 
Agency official will so inform the re-
cipient and the matter will be resolved 
by informal means whenever possible. 
If it has been determined that the mat-
ter cannot be resolved by informal 
means, action will be taken as provided 
for in § 22.8. 

(2) If an investigation does not war-
rant action pursuant to paragraph 
(d)(1) of this section the designated 
Agency official will so inform the re-
cipient and the complainant, if any, in 
writing. 

(e) Intimidatory or retaliatory acts pro-
hibited. No recipient or other person 
shall intimidate, threaten, coerce, or 
discriminate against any individual for 
the purpose of interfering with any 
right or privilege secured by section 601 
of Title VI or this part, or because the 
individual has made a complaint, testi-
fied, assisted, or participated in any 
manner in an investigation, pro-

ceeding, or hearing under this part. 
The identity of complainants shall be 
kept confidential except to the extent 
necessary to carry out the purposes of 
this part, including the conduct of any 
investigation, hearing, or judicial pro-
ceeding arising thereunder. 

§ 22.8 Procedure for effecting compli-
ance. 

(a) General. If there appears to be a 
failure or threatened failure to comply 
with this part, and if the noncompli-
ance or threatened noncompliance can-
not be corrected by informal means, 
compliance with this part may be ef-
fected by the suspension or termi-
nation of or refusal to grant or to con-
tinue federal financial assistance or by 
any other means authorized by law. 
Such other means may include, but are 
not limited to: 

(1) A referral to the Department of 
Justice with a recommendation that 
appropriate proceedings be brought to 
enforce any rights of the United States 
under any law of the United States (in-
cluding other titles of the Civil Rights 
Act of 1964), or any assurance or other 
contractual undertaking; and 

(2) Any applicable proceeding under 
State or local law. 

(b) Noncompliance with § 22.5. If an ap-
plicant fails or refuses to furnish an as-
surance required under § 22.5 or other-
wise fails or refuses to comply with a 
requirement imposed by or pursuant to 
that section, federal financial assist-
ance may be suspended, terminated, or 
refused in accordance with the proce-
dures of paragraph (c) of this section. 
The Agency shall not be required to 
provide assistance in such a case dur-
ing the pendency of the administrative 
proceedings under such paragraph. 
However, subject to § 22.12, the Agency 
shall continue assistance during the 
pendency of such proceedings where 
such assistance is due and payable pur-
suant to an application approved prior 
to the effective date of this part. 

(c) Termination of or refusal to grant or 
to continue federal financial assistance. 
(1) No order suspending, terminating, 
or refusing to grant or continue federal 
financial assistance shall become effec-
tive until: 

(i) The designated Agency official has 
advised the applicant or recipient of 
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the applicant’s or recipient’s failure to 
comply and has determined that com-
pliance cannot be secured by voluntary 
means; 

(ii) There has been an express finding 
on the record, after opportunity for 
hearing, of a failure by the applicant or 
recipient to comply with a requirement 
imposed by or pursuant to this part; 

(iii) The action has been approved by 
the designated Agency official pursu-
ant to § 22.10(e); and 

(iv) The expiration of 30 days after 
the designated Agency official has filed 
with the committee of the House and 
the committee of the Senate having 
legislative jurisdiction over the pro-
gram involved, a full written report of 
the circumstances and the grounds for 
such action. 

(2) Any action to suspend or termi-
nate or to refuse to grant or to con-
tinue federal financial assistance shall 
be limited to the particular political 
entity, or part thereof, or other appli-
cant or recipient as to whom such a 
finding has been made and shall be lim-
ited in its effect to the particular pro-
gram, or part thereof, in which such 
noncompliance has been so found. 

(d) Other means authorized by law. No 
action to effect compliance with Title 
VI by any other means authorized by 
law shall be taken by the Department 
of the Treasury until: 

(1) The designated Agency official 
has determined that compliance cannot 
be secured by voluntary means; 

(2) The recipient or other person has 
been notified of its failure to comply 
and of the action to be taken to effect 
compliance; and 

(3) The expiration of at least 10 days 
from the mailing of such notice to the 
recipient or other person. During this 
period of at least 10 days, additional ef-
forts shall be made to persuade the re-
cipient or other person to comply with 
the regulation and to take such correc-
tive action as may be appropriate. 

§ 22.9 Hearings. 
(a) Opportunity for hearing. Whenever 

an opportunity for a hearing is re-
quired by § 22.8(c), reasonable notice 
shall be given by registered or certified 
mail, return receipt requested, to the 
affected applicant or recipient. This 
notice shall advise the applicant or re-

cipient of the action proposed to be 
taken, the specific provision under 
which the proposed action against it is 
to be taken, and the matters of fact or 
law asserted as the basis for this ac-
tion, and either: 

(1) Fix a date not less than 20 days 
after the date of such notice within 
which the applicant or recipient may 
request of the designated agency offi-
cial that the matter be scheduled for 
hearing; or 

(2) Advise the applicant or recipient 
that the matter in question has been 
set for hearing at a stated place and 
time. The time and place so fixed shall 
be reasonable and shall be subject to 
change for cause. The complainant, if 
any, shall be advised of the time and 
place of the hearing. An applicant or 
recipient may waive a hearing and sub-
mit written information and argument 
for the record. The failure of an appli-
cant or recipient to request a hearing 
under this paragraph or to appear at a 
hearing for which a date has been set 
shall be deemed to be a waiver of the 
right to a hearing under section 602 of 
Title VI and § 22.8(c) and consent to the 
making of a decision on the basis of 
such information as is available. 

(b) Time and place of hearing. Hear-
ings shall be held at the offices of the 
Department of the Treasury compo-
nent administering the program, at a 
time fixed by the designated Agency 
official unless the designated Agency 
official determines that the conven-
ience of the applicant or recipient or of 
the Agency requires that another place 
be selected. Hearings shall be held be-
fore the designated Agency official, or 
at designated Agency official’s discre-
tion, before a hearing examiner ap-
pointed in accordance with section 3105 
of title 5, United States Code, or de-
tailed under section 3344 of title 5, 
United States Code. 

(c) Right to counsel. In all proceedings 
under this section, the applicant or re-
cipient and the Agency shall have the 
right to be represented by counsel. 

(d) Procedures, evidence, and record. (1) 
The hearing, decision, and any admin-
istrative review thereof shall be con-
ducted in conformity with sections 554 
through 557 of title 5, United States 
Code, and in accordance with such 
rules of procedure as are proper (and 
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not inconsistent with this section) re-
lating to the conduct of the hearing, 
giving of notices subsequent to those 
provided for in paragraph (a) of this 
section, taking of testimony, exhibits, 
arguments and briefs, requests for find-
ings, and other related matters. Both 
the designated Agency official and the 
applicant or recipient shall be entitled 
to introduce all relevant evidence on 
the issues as stated in the notice for 
hearing or as determined by the officer 
conducting the hearing at the outset of 
or during the hearing. 

(2) Technical rules of evidence do not 
apply to hearings conducted pursuant 
to this part, but rules or principles de-
signed to assure production of the most 
credible evidence available and to sub-
ject testimony to test by cross-exam-
ination shall be applied where deter-
mined reasonably necessary by the offi-
cer conducting the hearing. The hear-
ing officer may exclude irrelevant, im-
material, or unduly repetitious evi-
dence. All documents and other evi-
dence offered or taken for the record 
shall be open to examination by the 
parties and opportunity shall be given 
to refute facts and arguments advanced 
on either side of the issues. A tran-
script shall be made of the oral evi-
dence except to the extent the sub-
stance thereof is stipulated for the 
record. All decisions shall be based 
upon the hearing record and written 
findings shall be made. 

(e) Consolidated or joint hearings. In 
cases in which the same or related 
facts are asserted to constitute non-
compliance with this part with respect 
to two or more federal statutes, au-
thorities, or other means by which fed-
eral financial assistance is extended 
and to which this part applies, or non-
compliance with this part and the reg-
ulations of one or more other federal 
departments or agencies issued under 
Title VI, the designated Agency official 
may, by agreement with such other de-
partments or agencies, where applica-
ble, provide for the conduct of consoli-
dated or joint hearings, and for the ap-
plication to such hearings of rules or 
procedures not inconsistent with this 
part. Final decisions in such cases, in-
sofar as this regulation is concerned, 
shall be made in accordance with 
§ 22.10. 

§ 22.10 Decisions and notices. 

(a) Procedure on decisions by hearing 
examiner. If the hearing is held by a 
hearing examiner, the hearing exam-
iner shall either make an initial deci-
sion, if so authorized, or certify the en-
tire record including his recommended 
findings and proposed decision to the 
designated agency official for a final 
decision, and a copy of such initial de-
cision or certification shall be mailed 
to the applicant or recipient. Where 
the initial decision is made by the 
hearing examiner the applicant or re-
cipient may, within 30 days after the 
mailing of such notice of initial deci-
sion, file with the designated Agency 
official the applicant’s or recipient’s 
exceptions to the initial decision, with 
the reasons therefor. In the absence of 
exceptions, the designated Agency offi-
cial may, on his or her own motion, 
within 45 days after the initial deci-
sion, serve on the applicant or recipi-
ent a notice that the designated Agen-
cy official will review the decision. 
Upon the filing of such exceptions or of 
notice of review, the designated Agen-
cy official shall review the initial deci-
sion and issue his or her own decision 
thereon including the reasons therefor. 
In the absence of either exceptions or a 
notice of review the initial decision 
shall, subject to paragraph (e) of this 
section, constitute the final decision of 
the designated Agency official. 

(b) Decisions on record or review by the 
designated Agency official. Whenever a 
record is certified to the designated 
Agency official for decision or he or 
she reviews the decision of a hearing 
examiner pursuant to paragraph (a) of 
this section, or whenever the des-
ignated Agency official conducts the 
hearing, the applicant or recipient 
shall be given reasonable opportunity 
to file with the designated Agency offi-
cial briefs or other written statements 
of its contentions, and a written copy 
of the final decision of the designated 
Agency official shall be sent to the ap-
plicant or recipient and to the com-
plainant, if any. 

(c) Decisions on record where a hearing 
is waived. Whenever a hearing is waived 
pursuant to § 22.9, a decision shall be 
made by the designated Agency official 
on the record and a written copy of 
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such decision shall be sent to the appli-
cant or recipient, and to the complain-
ant, if any. 

(d) Rulings required. Each decision of 
a hearing examiner or the designated 
Agency official shall set forth his or 
her ruling on each finding, conclusion, 
or exception presented, and shall iden-
tify the requirement or requirements 
imposed by or pursuant to this part 
with which it is found that the appli-
cant or recipient has failed to comply. 

(e) Approval by designated Agency offi-
cial. Any final decision by an official of 
the Agency, other than the designated 
Agency official personally, which pro-
vides for the suspension or termination 
of, or the refusal to grant or continue 
federal financial assistance, or the im-
position of any other sanction avail-
able under this part or Title VI, shall 
promptly be transmitted to the des-
ignated Agency official personally, who 
may approve such decision, may vacate 
it, or remit or mitigate any sanction 
imposed. 

(f) Content of orders. The final deci-
sion may provide for suspension or ter-
mination of, or refusal to grant or con-
tinue federal financial assistance, in 
whole or in part, to which this regula-
tion applies, and may contain such 
terms, conditions, and other provisions 
as are consistent with and will effec-
tuate the purposes of Title VI and this 
part, including provisions designed to 
assure that no federal financial assist-
ance to which this regulation applies 
will thereafter be extended to the ap-
plicant or recipient determined by such 
decision to be in default in its perform-
ance of an assurance given by it pursu-
ant to this part, or to have otherwise 
failed to comply with this part, unless 
and until it corrects its noncompliance 
and satisfies the designated Agency of-
ficial that it will fully comply with 
this part. 

(g) Post termination proceedings. (1) An 
applicant or recipient adversely af-
fected by an order issued under para-
graph (f) of this section shall be re-
stored to full eligibility to receive fed-
eral financial assistance if it satisfies 
the terms and conditions of that order 
for such eligibility or if it brings itself 
into compliance with this part and pro-
vides reasonable assurance that it will 
fully comply with this part. 

(2) Any applicant or recipient ad-
versely affected by an order entered 
pursuant to paragraph (f) of this sec-
tion may at any time request the des-
ignated Agency official to restore fully 
its eligibility to receive federal finan-
cial assistance. Any such request shall 
be supported by information showing 
that the applicant or recipient has met 
the requirements of paragraph (g)(1) of 
this section. If the designated Agency 
official determines that those require-
ments have been satisfied, he or she 
shall restore such eligibility. 

(3) If the designated Agency official 
denies any such request, the applicant 
or recipient may submit a request for a 
hearing in writing, specifying why it 
believes such official to have been in 
error. It shall thereupon be given an 
expeditious hearing, with a decision on 
the record in accordance with rules or 
procedures issued by the designated 
Agency official. The applicant or re-
cipient will be restored to such eligi-
bility if it proves at such a hearing 
that it satisfied the requirements of 
paragraph (g)(1) of this section. While 
proceedings under this paragraph are 
pending, the sanctions imposed by the 
order issued under paragraph (f) of this 
section shall remain in effect. 

§ 22.11 Judicial review. 
Action taken pursuant to section 602 

of the Title VI is subject to judicial re-
view as provided in section 603 of the 
Title VI. 

§ 22.12 Effect on other regulations, 
forms, and instructions. 

(a) Effect on other regulations. All reg-
ulations, orders, or like directions 
issued before the effective date of this 
part by any officer of the Department 
of the Treasury which impose require-
ments designed to prohibit any dis-
crimination against individuals on the 
grounds of race, color, or national ori-
gin under any program to which this 
part applies, and which authorize the 
suspension or termination of or refusal 
to grant or to continue federal finan-
cial assistance to any applicant for a 
recipient of such assistance for failure 
to comply with such requirements, are 
hereby superseded to the extent that 
such discrimination is prohibited by 
this part, except that nothing in this 
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part may be considered to relieve any 
person of any obligation assumed or 
imposed under any such superseded 
regulation, order, instruction, or like 
direction before the effective date of 
this part. Nothing in this part, how-
ever, supersedes any of the following 
(including future amendments thereof): 

(1) Executive Order 11246 (3 CFR, 1965 
Supp., p. 167) and regulations issued 
thereunder; or 

(2) Any other orders, regulations, or 
instructions, insofar as such orders, 
regulations, or instructions prohibit 
discrimination on the ground of race, 
color, or national origin in any pro-
gram or situation to which this part is 
inapplicable, or prohibit discrimina-
tion on any other ground. 

(b) Forms and instructions. The des-
ignated Agency official shall issue and 
promptly make available to all inter-
ested persons forms and detailed in-
structions and procedures for effec-
tuating this part as applied to pro-
grams to which this part applies and 
for which the designated Agency offi-
cial is responsible. 

(c) Supervision and coordination. The 
designated Agency official may from 

time to time assign to officials of the 
Agency, or to officials of other depart-
ments or agencies of the Government 
with the consent of such departments 
or agencies, responsibilities in connec-
tion with the effectuation of the pur-
poses of Title VI and this part (other 
than responsibility for final decision as 
provided in § 22.10), including the 
achievement of effective coordination 
and maximum uniformity within the 
Agency and within the Executive 
Branch of the Government in the appli-
cation of Title VI and this part to simi-
lar programs and in similar situations. 
Any action taken, determination made 
or requirement imposed by an official 
of another department or agency act-
ing pursuant to an assignment of re-
sponsibility under this paragraph shall 
have the same effect as though such ac-
tion had been taken by the designated 
Agency official of the Department. 

APPENDIX A TO PART 22—ACTIVITIES TO 
WHICH THIS PART APPLIES 

NOTE: Failure to list a type of federal as-
sistance in this appendix A shall not mean, if 
Title VI is otherwise applicable, that a pro-
gram is not covered. 

Component Program or activity Authority 

Departmental Offices, Office of Domestic 
Finance, Office of Financial Institutions.

Community Development Financial Insti-
tutions Fund—Financial Component.

Riegle Community Development and 
Regulatory Improvement Act of 1994, 
12 U.S.C. 4701 et seq. 

Departmental Offices, Office of Domestic 
Finance, Office of Financial Institutions.

Community Development Financial Insti-
tutions Fund—Technical Assistance 
Component.

Riegle Community Development and 
Regulatory Improvement Act of 1994, 
12 U.S.C. 4701 et seq. 

Departmental Offices, Office of Domestic 
Finance, Office of Financial Institutions.

Bank Enterprise Award Program ............ Riegle Community Development and 
Regulatory Improvement Act of 1994 
sec. 114, 12 U.S.C. 4713. 

Departmental Offices, Office of Domestic 
Finance, Office of Financial Institutions.

Native American Community Develop-
ment Financial Institutions Assistance 
Program, Financial Assistance (FA) 
Awards.

Riegle Community Development Banking 
and Financial Institutions Act of 1994, 
12 U.S.C. 4701 et seq. 

Departmental Offices, Office of Domestic 
Finance, Office of Financial Institutions.

Native American Community Develop-
ment Financial Institutions Assistance 
(NACA) Program, Technical Assist-
ance Grants.

Riegle Community Development Banking 
and Financial Institutions Act of 1994, 
12 U.S.C. 4701 et seq. 

Departmental Offices, Office of Domestic 
Finance, Office of Financial Institutions.

Community Development Financial Insti-
tutions Fund, Capital Magnet Fund.

Housing and Economic Recovery Act of 
2008 sec. 1339, 12 U.S.C. 4569. 

Departmental Offices, Office of Domestic 
Finance, Office of Small Business, 
Community Development, and Housing 
Policy.

State Small Business Credit Initiative ..... Small Business Jobs Act of 2010, 12 
U.S.C. 5701 et seq. 

Internal Revenue Service .......................... Tax Counseling for the Elderly Grant 
Program.

Revenue Act of 1978 sec. 163, Public 
Law 95–600, 92 Stat 2763, 2810– 
2811. 

Internal Revenue Service .......................... Volunteer Income Tax Assistance Pro-
gram.

Tax Reform Act of 1969, Public Law 91– 
172, 83 Stat. 487. 

Internal Revenue Service .......................... Volunteer Income Tax Assistance Grant 
Program.

Consolidated Appropriations Act, Public 
Law 110–161, 121 Stat. 1844, 1975– 
76 (2007). 

Internal Revenue Service .......................... Low Income Taxpayer Clinic Grant Pro-
gram.

Internal Revenue Service Restructuring 
and Reform Act of 1998 sec. 3601, 26 
U.S.C. 7526. 
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Component Program or activity Authority 

United States Mint ..................................... U.S. Commemorative Coin Programs ..... Specific acts of Congress that authorize 
United States commemorative coin 
and medal programs provide assist-
ance. See, e.g., the Louis Braille Bi-
centennial—Braille Literacy Com-
memorative Coin Act, Public Law 
109–247 (2006); the Boy Scouts of 
America Centennial Commemorative 
Coin Act, Public Law 110–363 (2008); 
the American Veterans Disabled for 
Life Commemorative Coin Act, Public 
Law 110–277 (2008); and the National 
September 11 Memorial & Museum 
Commemorative Medal Act of 2010, 
Public Law 111–221 (2010). 

Departmental Offices, Treasury Executive 
Office for Asset Forfeiture.

Equitable sharing program (transfer of 
forfeited property to state and local 
law enforcement agencies).

18 U.S.C. 981(e)(2); 21 U.S.C. 
881(e)(1)(A); 31 U.S.C. 9703. 

Various Treasury Bureaus and Offices (in-
cluding the Internal Revenue Service).

Unreimbursed detail of Federal Employ-
ees through the Intergovernmental 
Personnel Act.

5 U.S.C. 3371 through 3376. 

Departmental Offices, Office of the Fiscal 
Assistant Secretary.

Grants under the RESTORE Act’s Direct 
Component and Centers of Excellence 
program and supplemental compliance 
responsibilities for its Comprehensive 
Plan and Spill Impact Components.

Resources and Ecosystems Sustain-
ability, Tourist Opportunities, and Re-
vived Economies of the Gulf Coast 
States Act of 2012, Public Law 112– 
141. 

PART 25—PREPAYMENT OF FOR-
EIGN MILITARY SALES LOANS 
MADE BY THE DEFENSE SECURITY 
ASSISTANCE AGENCY AND FOR-
EIGN MILITARY SALES LOANS 
MADE BY THE FEDERAL FINANC-
ING BANK AND GUARANTEED BY 
THE DEFENSE SECURITY ASSIST-
ANCE AGENCY 

Subpart A—General 

Sec. 
25.100 Definitions. 
25.101 OMB control number. 

Subpart B—Qualifications for Prepayment 

25.200 General rules. 

Subpart C—Procedures 

25.300 Application procedure. 
25.301 Approval procedure. 
25.302 Application withdrawal; effect of ap-

proval. 
25.303 Closing procedure. 

Subpart D—Form of Private Loan 

25.400 Loan provisions. 
25.401 Fees. 
25.402 Transferability. 
25.403 Registration. 
25.404 Non-separability. 
25.405 Form of guaranty. 
25.406 Savings clause. 

AUTHORITY: Title III, Pub. L. 100–202; 31 
U.S.C. 321. 

SOURCE: 53 FR 25426, July 6, 1988, unless 
otherwise noted. 

Subpart A—General 

§ 25.100 Definitions. 
In this part, unless the context indi-

cates otherwise: 
(a) Act means the provisions entitled 

‘‘Foreign Military Sales Debt Reform,’’ 
of Title III, entitled ‘‘Military Assist-
ance,’’ of an act entitled ‘‘Foreign Op-
erations, Export Financing and Related 
Programs Appropriations Act, 1988’’ 
(Pub. L. 100–202), enacted December 22, 
1987. 

(b) AECA means the Arms Export 
Control Act, as amended (22 U.S.C. 2751 
et seq.). 

(c) Borrower means the obligor on an 
FMS Advance. 

(d) Closing date means: 
(1) With respect to the prepayment of 

the amounts permitted by this part to 
be prepaid of FMS Loans held by 
DSAA, the date designated by the mu-
tual agreement of both the Borrower 
and DSAA on which the Guaranty will 
be attached to the Private Loan Note 
or the Private Loan Portion Notes, as 
the case may be, the Private Loan will 
be funded, and the Total Permitted 
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