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principles of sovereign immunity, the 
terms of any applicable statute, these 
rules, and the necessity of expeditious 
completion of the public business. It is 
the intent of USDA that the time dead-
lines expressed in these regulations be 
construed equitably to ensure resolu-
tion of eligible complaints, to the ex-
tent permitted by law. 

PART 16—EQUAL OPPORTUNITY 
FOR RELIGIOUS ORGANIZATIONS 

Sec. 
16.1 Purpose and applicability. 
16.2 Definitions. 
16.3 Rights of religious organizations. 
16.4 Responsibilities of participating orga-

nizations. 
16.5 Effect on State and local funds. 
16.6 Compliance. 
APPENDIX A TO PART 16—WRITTEN NOTICE OF 

BENEFICIARY RIGHTS 

AUTHORITY: 5 U.S.C. 301; E.O. 13279, 67 FR 
77141; E.O. 13280, 67 FR 77145; E.O. 13559, 75 FR 
71319. 

SOURCE: 69 FR 41382, July 9, 2004, unless 
otherwise noted. 

§ 16.1 Purpose and applicability. 
(a) The purpose of this part is to set 

forth USDA policy regarding equal op-
portunity for religious organizations to 
participate in USDA assistance pro-
grams for which other private organi-
zations are eligible. 

(b) Except as otherwise specifically 
provided in this part, the policy out-
lined in this part applies to all recipi-
ents and subrecipients of USDA assist-
ance to which 2 CFR part 400 applies, 
and to recipients and subrecipients of 
Commodity Credit Corporation assist-
ance that is administered by agencies 
of USDA. 

[69 FR 41382, July 9, 2004, as amended at 81 
FR 19413, Apr. 4, 2016] 

§ 16.2 Definitions. 
As used in this part: 
(a) USDA direct assistance is Federal 

financial assistance provided by USDA 
and means that the Federal Govern-
ment or an intermediary (under this 
part) selects the provider and either 
purchases services from that provider 
(e.g., via a contract) or awards funds to 
that provider to carry out a service 
(e.g., via grant or cooperative agree-

ment). In general, USDA assistance 
shall be treated as direct, unless it 
meets the definition of ‘‘USDA indirect 
assistance.’’ 

(b)(1) USDA indirect assistance is 
Federal financial assistance provided 
indirectly by USDA and means that 
the choice of the service provider is 
placed in the hands of the beneficiary, 
and the cost of that service is paid 
through a voucher, certificate, or other 
similar means of government-funded 
payment. Federal financial assistance 
provided to an organization is consid-
ered ‘‘indirect’’ within the meaning of 
the Establishment Clause of the First 
Amendment to the U.S. Constitution 
when 

(i) The government program through 
which the beneficiary receives the 
voucher, certificate, or other similar 
means of government-funded payment 
is neutral toward religion; 

(ii) The organization receives the as-
sistance as a result of a decision of the 
beneficiary, not a decision of the gov-
ernment; and 

(iii) The beneficiary has at least one 
adequate secular option for the use of 
the voucher, certificate, or other simi-
lar means of government-funded pay-
ment. 

(2) The recipients of sub-grants that 
receive Federal financial assistance 
through State-administered programs 
(e.g., flow-through programs such as 
the National School Lunch Program 
authorized under the Richard B. Rus-
sell National School Lunch Act, 42 
U.S.C. 1751 et seq.) are not considered 
recipients of ‘‘USDA indirect assist-
ance,’’ as those terms are used in Exec-
utive Order 13559. These recipients of 
sub-awards are considered recipients of 
USDA direct assistance. 

(c) Intermediary means an entity, in-
cluding a non-governmental organiza-
tion, acting under a contract, grant, or 
other agreement with the Federal Gov-
ernment or with a State or local gov-
ernment that accepts USDA direct as-
sistance and distributes that assistance 
to other organizations that, in turn, 
provide government-funded services. If 
an intermediary, acting under a con-
tract, grant, or other agreement with 
the Federal Government or with a 
State or local government that is ad-
ministering a program supported by 
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Federal financial assistance, is given 
the authority under the contract, 
grant, or agreement to select non-gov-
ernmental organizations to provide 
services funded by the Federal Govern-
ment, the intermediary must ensure 
compliance with the provisions of Ex-
ecutive Order 13559 and any imple-
menting rules or guidance by the re-
cipient of a contract, grant, or agree-
ment. If the intermediary is a non-gov-
ernmental organization, it retains all 
other rights of a non-governmental or-
ganization under the program’s statu-
tory and regulatory provisions. 

[81 FR 19413, Apr. 4, 2016] 

§ 16.3 Rights of religious organiza-
tions. 

(a) A religious organization is eligi-
ble, on the same basis as any other eli-
gible private organization, to access 
and participate in USDA assistance 
programs. Neither the Federal Govern-
ment nor a State or local government 
receiving USDA assistance shall, in the 
selection of service providers, discrimi-
nate for or against a religious organi-
zation on the basis of the organiza-
tion’s religious character or affiliation. 
Additionally, decisions about awards of 
USDA direct assistance or USDA indi-
rect assistance must be free from polit-
ical interference or even the appear-
ance of such interference and must be 
made on the basis of merit, not on the 
basis of the religious affiliation of a re-
cipient organization or lack thereof. 

(b) A religious organization that par-
ticipates in USDA assistance programs 
will retain its independence and may 
continue to carry out its mission, in-
cluding the definition, practice, and ex-
pression of its religious beliefs, pro-
vided that it does not use USDA direct 
assistance to support any explicitly re-
ligious activities, including activities 
that involve overt religious content 
such as worship, religious instruction, 
or proselytization. Among other 
things, a religious organization may: 

(1) Use space in its facilities to pro-
vide services and programs without re-
moving religious art, icons, scriptures, 
or other religious symbols, 

(2) Retain religious terms in its orga-
nization’s name, 

(3) Select its board members and oth-
erwise govern itself on a religious 
basis, and 

(4) Include religious references in its 
organizations’ mission statements and 
other governing documents. 

(c) In addition, a religious organiza-
tion’s exemption from the Federal pro-
hibition on employment discrimination 
on the basis of religion, set forth in 
section 702(a) of the Civil Rights Act of 
1964, 42 U.S.C. 2000e–1, is not forfeited 
when an organization receives USDA 
assistance. 

[69 FR 41382, July 9, 2004. Redesignated and 
amended at 81 FR 19413, Apr. 4, 2016] 

§ 16.4 Responsibilities of participating 
organizations. 

(a) Any organization that partici-
pates in a program funded by USDA fi-
nancial assistance shall not, in pro-
viding services, discriminate against a 
current or prospective program bene-
ficiary on the basis of religion, reli-
gious belief, a refusal to hold a reli-
gious belief, or a refusal to attend or 
participate in a religious practice. 
However, an organization that partici-
pates in a program funded by indirect 
financial assistance need not modify 
its program activities to accommodate 
a beneficiary who chooses to expend 
the indirect aid on the organization’s 
program. 

(b) Organizations that receive USDA 
direct assistance under any USDA pro-
gram may not engage in explicitly reli-
gious activities, including activities 
that involve overt religious content 
such as worship, religious instruction, 
or proselytization, as part of the pro-
grams or services supported with 
USDA direct assistance. If an organiza-
tion conducts such activities, the ac-
tivities must be offered separately, in 
time or location, from the programs or 
services supported with USDA direct 
assistance, and participation must be 
voluntary for beneficiaries of the pro-
grams or services supported with such 
USDA direct assistance. 

(c) Nothing in paragraphs (a) or (b) 
shall be construed to prevent religious 
organizations that receive USDA as-
sistance under the Richard B. Russell 
National School Lunch Act, 42 U.S.C. 
1751 et seq., the Child Nutrition Act of 
1966, 42 U.S.C. 1771 et seq., or USDA 
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international school feeding programs 
from considering religion in their ad-
missions practices or from imposing re-
ligious attendance or curricular re-
quirements at their schools. 

(d)(1) USDA direct assistance may be 
used for the acquisition, construction, 
or rehabilitation of structures only to 
the extent that those structures are 
used for conducting USDA programs 
and activities and only to the extent 
authorized by the applicable program 
statutes and regulations. USDA direct 
assistance may not be used for the ac-
quisition, construction, or rehabilita-
tion of structures to the extent that 
those structures are used by the USDA 
funding recipients for explicitly reli-
gious activities. Where a structure is 
used for both eligible and explicitly re-
ligious activities, USDA direct assist-
ance may not exceed the cost of those 
portions of the acquisition, construc-
tion, or rehabilitation that are attrib-
utable to eligible activities in accord-
ance with the cost accounting require-
ments applicable to USDA funds. Sanc-
tuaries, chapels, or other rooms that 
an organization receiving direct assist-
ance from USDA uses as its principal 
place of worship, however, are ineli-
gible for USDA-funded improvements. 
Disposition of real property after the 
term of the grant or any change in use 
of the property during the term of the 
grant is subject to government-wide 
regulations governing real property 
disposition (see 2 CFR part 400). 

(2) Any use of USDA direct assistance 
funds for equipment, supplies, labor, 
indirect costs, and the like shall be 
prorated between the USDA program 
or activity and any use for other pur-
poses by the religious organization in 
accordance with applicable laws, regu-
lations, and guidance. 

(3) Nothing in this section shall be 
construed to prevent the residents of 
housing who are receiving USDA direct 
assistance funds from engaging in reli-
gious exercise within such housing. 

(e) USDA direct assistance under any 
USDA program may not be used for ex-
plicitly religious activities, speech, and 
materials generated or controlled by 
the administrators, instructors, or offi-
cials of the organization receiving 
USDA direct assistance. 

(f) Beneficiary protections: Written no-
tice. (1) Faith-based organizations that 
receive USDA direct assistance under 
any domestic USDA program must give 
written notice in a manner prescribed 
by USDA to all beneficiaries and pro-
spective beneficiaries of their right to 
be referred to an alternate provider 
when available. The written notice 
must be given in a manner prescribed 
by USDA, and state that: 

(i) The organization may not dis-
criminate against beneficiaries on the 
basis of religion or religious belief, a 
refusal to hold a religious belief, or a 
refusal to attend or participate in a re-
ligious practice; 

(ii) The organization may not require 
beneficiaries to attend or participate 
in any explicitly religious activities 
that are offered by the organization, 
and any participation by beneficiaries 
in such activities must be purely vol-
untary; 

(iii) The organization must separate 
in time or location any privately fund-
ed explicitly religious activities from 
activities supported by direct Federal 
financial assistance; 

(iv) If a beneficiary objects to the re-
ligious character of the organization, 
the organization will undertake rea-
sonable efforts to identify and refer the 
beneficiary to an alternate provider to 
which the prospective beneficiary has 
no objection; the organization may not 
be able to guarantee, however, that in 
every instance, an alternate provider 
will be available; and 

(v) Beneficiaries may report viola-
tions of these protections (including 
denials of services or benefits) by an 
organization to, USDA (or, the inter-
mediary, if applicable). 

(2) This written notice must be given 
to beneficiaries prior to the time they 
enroll in the program or receive serv-
ices from such programs. When the na-
ture of the service provided or exigent 
circumstances make it impracticable 
to provide such written notice in ad-
vance of the actual service, service pro-
viders must advise beneficiaries of 
their protections at the earliest avail-
able opportunity. 

(g) Beneficiary protections: Referral re-
quirements. If a beneficiary or prospec-
tive beneficiary of a domestic social 
services program supported by USDA 
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objects to the religious character of an 
organization that provides services 
under the program, that organization 
must promptly undertake reasonable 
efforts to identify and refer the bene-
ficiary to an alternate provider, within 
reasonable geographic proximity to the 
provider, if available, to which the pro-
spective beneficiary has no objection. 
In making the referral, the organiza-
tion shall comply with all applicable 
privacy laws and regulations. 

(1) A referral may be made to another 
faith-based organization, if the bene-
ficiary has no objection to that pro-
vider. But if the beneficiary requests a 
secular provider, and a secular provider 
is available, then a referral must be 
made to that provider. 

(2) Except for services provided by 
telephone, Internet, or similar means, 
the referral must be to an alternate 
provider that is in reasonable geo-
graphic proximity to the organization 
making the referral and that offers 
services that are similar in substance 
and quality to those offered by the or-
ganization, if one is available. The al-
ternate provider also should have the 
capacity to accept additional clients, if 
one with capacity to accept additional 
clients is available. 

(3) If the organization determines 
that it is unable to identify an alter-
nate provider, the organization shall 
promptly notify the awarding entity, 
and the awarding entity shall deter-
mine whether there is any other suit-
able alternate provider to which the 
beneficiary may be referred. An inter-
mediary that receives a request for as-
sistance in identifying an alternate 
provider may request assistance from 
USDA or a State or local government 
receiving USDA direct assistance. 

(4) In some cases, USDA may require 
that the awarding entity provide the 
organization with information regard-
ing alternate providers. Such informa-
tion regarding alternative providers 
should include providers (including sec-
ular organizations) within a reasonable 
geographic proximity that offer serv-
ices that are similar in substance and 
quality and that would reasonably be 
expected to have the capacity to accept 
additional clients, provided any such 
organizations exist. An organization 
which relies on such information pro-

vided by the awarding entity shall be 
considered to have undertaken reason-
able efforts to identify an alternate 
provider under this subpart. 

(h) The requirements in paragraphs 
(b) through (g) of this section do not 
apply where USDA funds or benefits 
are provided to religious organizations 
as a result of a genuine and inde-
pendent private choice of a beneficiary 
or through other indirect funding 
mechanisms, provided the religious or-
ganizations otherwise satisfy the re-
quirements of the program. 

[69 FR 41382, July 9, 2004. Redesignated and 
amended at 81 FR 19413, Apr. 4, 2016] 

§ 16.5 Effect on State and local funds. 

If a State or local government volun-
tarily contributes its own funds to sup-
plement activities carried out under 
programs governed by this part, the 
State or local government has the op-
tion to separate out the USDA direct 
assistance funds or comingle them. If 
the funds are comingled, the provisions 
of this part shall apply to all of the co-
mingled funds in the same manner, and 
to the same extent, as the provisions 
apply to the USDA direct assistance. 

[81 FR 19414, Apr. 4, 2016] 

§ 16.6 Compliance. 

USDA agencies will monitor compli-
ance with this part in the course of 
regular oversight of USDA programs. 

[69 FR 41382, July 9, 2004. Redesignated at 81 
FR 19414, Apr. 4, 2016] 

APPENDIX A TO PART 16—WRITTEN 
NOTICE OF BENEFICIARY RIGHTS 

Name of Organization: 
Name of Program: 
Contact Information for Program Staff 

(name, phone number, and email address, if 
appropriate): Because this program is sup-
ported in whole or in part by financial assist-
ance from the Federal Government, we are 
required to let you know that— 

• We may not discriminate against you on 
the basis of religion or religious belief, a re-
fusal to hold a religious belief, or a refusal to 
attend or participate in a religious practice; 

• We may not require you to attend or par-
ticipate in any explicitly religious activities 
that are offered by us, and any participation 
by you in these activities must be purely 
voluntary; 
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• We must separate in time or location any 
privately funded explicitly religious activi-
ties from activities supported with USDA di-
rect assistance; 

• If you object to the religious character of 
our organization, we must make reasonable 
efforts to identify and refer you to an alter-
nate provider to which you have no objec-
tion. We cannot guarantee, however, that in 
every instance, an alternate provider will be 
available; and 

• You may report violations of these pro-
tections (including denials of services or ben-
efits) to lllll. 
We must provide you with this written no-
tice before you enroll in our program or re-
ceive services from the program, as required 
by 7 CFR part 16. 

BENEFICIARY REFERRAL REQUEST 

If you object to receiving services from us 
based on the religious character of our orga-
nization, please complete this form and re-
turn it to the program contact identified 
above. Your use of this form is voluntary. 

If you object to the religious character of 
our organization, we must make reasonable 
efforts to identify and refer you to an alter-
nate provider to which you have no objec-
tion. We cannot guarantee, however, that in 
every instance, an alternate provider will be 
available. With your consent, we will follow 
up with you or the organization to which you 
are referred to determine whether you have 
contacted that organization. 
( ) Please check if you want to be referred to 

another service provider. 
Please provide the following information if 

you want us to follow up with you: 
Your Name: 
Best way to reach me (phone/address/ 

email): 
Please provide the following information if 

you want us to follow up with the service 
provider only. 

Your Name: 
You are permitted to withhold your name, 

though if you choose to do so, we will be un-
able to follow up with you or the service pro-
vider about your referral. 
( ) Please check if you do not want follow 

up. 

FOR STAFF USE ONLY 

1. Date of Objection: l/l/l 

2. Referral (check one): 
( ) Individual was referred to (name of alter-

nate provider and contact information): 
( ) Individual left without a referral 
( ) No alternate service provider is avail-

able—summarize below what efforts you 
made to identify an alternate provider 
(including reaching out to USDA or the 
intermediary, if applicable): 

3. Follow-up date: l/l/l 

( ) Individual contacted alternate provider 

( ) Individual did not contact alternate pro-
vider 

4. Staff name and initials: 
—End of Form— 

[81 FR 19415, Apr. 4, 2016] 

PART 17—SALES OF AGRICULTURAL 
COMMODITIES MADE AVAILABLE 
UNDER TITLE I OF THE AGRICUL-
TURAL TRADE DEVELOPMENT 
AND ASSISTANCE ACT OF 1954, 
AS AMENDED 

Sec. 
17.1 General. 
17.2 Definition of terms. 
17.3 Purchase authorizations. 
17.4 Agents of the participant or importer. 
17.5 Contracts between commodity sup-

pliers and importers. 
17.6 Discounts, fees, commissions and pay-

ments. 
17.7 Notice of sale procedures. 
17.8 Ocean transportation. 
17.9 CCC payment to suppliers. 
17.10 Refunds and insurance. 
17.11 Recordkeeping and access to records. 

AUTHORITY: 7 U.S.C. 1701–1704, 1731–1736b, 
1736f, 5676; E.O. 12220, 45 FR 44245. 

SOURCE: 62 FR 52932, Oct. 10, 1997, unless 
otherwise noted. 

§ 17.1 General. 
(a) What this part covers. This part 

contains the regulations governing the 
financing of the sale and exportation of 
agricultural commodities by the Com-
modity Credit Corporation (CCC), 
through private trade channels to the 
maximum extent practicable, under 
the authority of title I of the Agricul-
tural Trade Development and Assist-
ance Act of 1954, as amended (herein-
after called ‘‘the Act’’). 

(b) Agricultural commodities agree-
ments. (1) Under the Act, the Govern-
ment of the United States enters into 
Agricultural Commodities Agreements 
with governments of foreign countries 
or with private entities. These agree-
ments cover financing of the sale and 
exportation of agricultural commod-
ities, including certain ocean transpor-
tation costs. 

(2) Agricultural Commodities Agree-
ments may provide that a participant 
will repay CCC for the financing ex-
tended by CCC either in dollars or in 
local currencies. 
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