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CHAPTER XVIII—RURAL HOUSING SERVICE, 
RURAL BUSINESS-COOPERATIVE SERVICE, 

RURAL UTILITIES SERVICE, AND FARM SERVICE 
AGENCY, DEPARTMENT OF AGRICULTURE 

(CONTINUED) 

EDITORIAL NOTE: Nomenclature changes to chapter XVIII appear at 61 FR 1109, Jan. 16, 1996, 
and 61 FR 2899, Jan. 30, 1996. 

SUBCHAPTER I—ADMINISTRATIVE REGULATIONS 

Part Page 
2000–2002 [Reserved] 
2003 Organization ............................................................ 7 
2018 General .................................................................... 17 
2045 General .................................................................... 19 
2046–2099 [Reserved] 
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SUBCHAPTER I—ADMINISTRATIVE REGULATIONS 

PARTS 2000–2002 [RESERVED] 

PART 2003—ORGANIZATION 

Subpart A—Functional Organization of the 
Rural Development Mission Area 

Sec. 
2003.1 Definitions. 
2003.2 General. 
2003.3–2003.4 [Reserved] 
2003.5 Headquarters organization. 
2003.6 Office of the Under Secretary. 
2003.7–2003.9 [Reserved] 
2003.10 Rural Development State Offices. 
2003.11–2003.13 [Reserved] 
2003.14 Field Offices. 
2003.15–2003.16 [Reserved] 
2003.17 Availability of information. 
2003.18 Functional organization of RHS. 
2003.19–2003.21 [Reserved] 
2003.22 Functional organization of RUS. 
2003.23–2003.25 [Reserved] 
2003.26 Functional organization of RBS. 
2003.27–2003.50 [Reserved] 

AUTHORITY: 5 U.S.C. 301; 7 U.S.C. 6941; and 
7 CFR 2.17. 

SOURCE: 62 FR 67259, Dec. 24, 1997, unless 
otherwise noted. 

Subpart A—Functional Organiza-
tion of the Rural Development 
Mission Area 

§ 2003.1 Definitions. 

EEO—the Equal Employment Oppor-
tunity Act of 1972, 42 U.S.C. § 2000e et 
seq. 

O&M—Operations and Management. 
P&P—Policy and Planning. 
RBS—Rural Business-Cooperative De-

velopment Service, USDA, or any suc-
cessor agency. 

RHS—Rural Housing Service, USDA, 
or any successor agency. 

RTB—Rural Telephone Bank author-
ized by 7 U.S.C. 944. 

Rural Development—Rural Develop-
ment mission area of USDA. 

RUS—Rural Utilities Service, USDA, 
or any successor agency. 

Secretary—the Secretary of USDA. 
USDA—the United States Depart-

ment of Agriculture. 

§ 2003.2 General. 
The Rural Development mission area 

of the Department of Agriculture was 
established as a result of the Depart-
ment of Agriculture Reorganization 
Act of 1994, Title II of Pub.L. 103–354. 
Rural Development’s basic organiza-
tion consists of Headquarters in Wash-
ington, D.C. and 47 State Offices. Head-
quarters maintains overall planning, 
coordination, and control of Rural De-
velopment agency programs. Adminis-
trators head RHS, RBS, and RUS under 
the direction of the Under Secretary 
for Rural Development. State Directors 
head the State Offices and are directly 
responsible to the Under Secretary for 
the execution of all Rural Development 
agency programs within the boundaries 
of their states. 

§§ 2003.3–2003.4 [Reserved] 

§ 2003.5 Headquarters organization. 
(a) The Rural Development Head-

quarters is comprised of: 
(1) The Office of the Under Secretary; 
(2) Two Deputy Under Secretaries; 

and, 
(3) Three Administrators and their 

staffs. 
(b) The Rural Development Head-

quarters is located at 1400 Independ-
ence Avenue, SW., Washington, DC. 
20250–0700 

§ 2003.6 Office of the Under Secretary. 
In accordance with 7 CFR § 2.17 the 

Secretary has delegated to the Under 
Secretary, Rural Development, author-
ity to manage and administer pro-
grams and support functions of the 
Rural Development mission area. 

(a) Office of the Deputy Under Sec-
retary for P&P. This office is headed by 
the Deputy Under Secretary for P&P. 
The Under Secretary, Rural Develop-
ment, has delegated to the Deputy 
Under Secretary for P&P, responsi-
bility for formulation and development 
of short-and long-range rural develop-
ment policies of the Department in ac-
cordance with 7 CFR § 2.45. The Deputy 
Under Secretary for P&P reports di-
rectly to the Under Secretary, Rural 
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7 CFR Ch. XVIII (1–1–17 Edition) § 2003.6 

Development, and provides guidance 
and supervision for research, policy 
analysis and development, strategic 
planning, partnerships and special ini-
tiatives. For budget and accounting 
purposes, all of the staff offices under 
the Deputy Under Secretary for P&P 
are housed in RBS. 

(1) The Budget Analysis Division as-
sesses potential impacts of alternative 
policies on the mission area’s programs 
and operations and develops rec-
ommendations for change. The units 
are headed by the Chief Budget Officer, 
who individually serves as the top pol-
icy advisor to the Under Secretary and 
Deputy Under Secretary on all matters 
relating to mission area budget policy. 

(2) The Research, Analysis and Infor-
mation Division analyzes information 
on rural conditions and the strategies 
and techniques for promoting rural de-
velopment. The division performs, or 
arranges to have conducted, short-term 
and major research studies needed to 
formulate policy. 

(3) The Reinvention and Capacity 
Building Division coordinates the mis-
sion area’s strategic planning initia-
tives, both at the National level and in 
the State Offices. The division assists 
the Rural Development agencies in 
their implementation of the Govern-
ment Performance and Results Act 
(GPRA) and special initiatives of the 
Administration, USDA, and the Office 
of the Under Secretary. 

(4) The Rural Initiatives and Partner-
ship Division manages the mission 
area’s involvement and coordination 
with other Federal and state depart-
ments and agencies to assess rural 
issues and develop model partnerships 
and initiatives to achieve shared rural 
development goals. The division is re-
sponsible for managing the National 
Rural Development Partnership and 
providing support and oversight of 37 
State Rural Development Councils. 

(b) Office of the Deputy Under Sec-
retary for O&M. In accordance with 7 
CFR 2.45, the Under Secretary, Rural 
Development, has delegated to the Dep-
uty Under Secretary for O&M responsi-
bility for providing leadership in plan-
ning, developing, and administering 
overall administrative management 
program policies and operational ac-
tivities of the Rural Development mis-

sion area. The Deputy Under Secretary 
for O&M reports directly to the Under 
Secretary, Rural Development. 

(1) Office of the Deputy Administrator 
for O&M. Headed by the Deputy Admin-
istrator for O&M, this office reports di-
rectly to the Deputy Under Secretary 
for O&M, and is responsible for direct-
ing and coordinating the consolidated 
administrative and financial manage-
ment functions for Rural Development. 
This office provides overall guidance 
and supervision for budget and finan-
cial management, human resources 
management and personnel services, 
administrative and procurement serv-
ices, information resources manage-
ment and automated data systems. For 
budget and accounting purposes, all of 
the staff offices under the Deputy Ad-
ministrator for O&M are housed in 
RHS. 

(i) Office of the Controller. Headed by 
the Chief Financial Officer, this office 
supports the Deputy Administrator for 
O&M in executing Rural Development 
requirements related to compliance 
with the Chief Financial Officers Act of 
1990 and provides leadership, coordina-
tion, and oversight of all financial 
management matters and financial 
execution of the budget for the Rural 
Development agencies. This office also 
has full responsibility for Rural Devel-
opment agencies’ accounting, finan-
cial, reporting, and internal controls. 
The office provides direct oversight to 
the Headquarters Budget Division, Fi-
nancial Management Division, and the 
Office of the Assistant Controller, lo-
cated in St. Louis, Missouri. 

(ii) Office of Assistant Administrator for 
Procurement and Administrative Services. 
Headed by the Assistant Administrator 
for Procurement and Administrative 
Services, this office is responsible to 
the Deputy Administrator for O&M for 
overseeing the Procurement Manage-
ment Division, the Property and Sup-
ply Management Division, and the Sup-
port Services Division: 

(A) The Procurement Management 
Division is responsible for developing, 
implementing, and interpreting pro-
curement and contracting policies for 
the Rural Development mission area. 
Major functions include planning out-
reach efforts and goals for small and 
disadvantaged businesses, providing 
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staff assistance reviews in State and 
Local Offices, administering the Con-
tracting Officer Professionalism War-
rant program for Rural Development 
agencies, and coordinating the develop-
ment of Rural Development’s acquisi-
tion plans. 

(B) The Property and Supply Man-
agement Division is responsible for de-
veloping office space acquisition and 
utilization policies, providing training 
to field office leasing officers, admin-
istering the Leasing Officer Warrant 
program, assuring accessibility compli-
ance in Rural Development’s work 
sites, administering Rural Develop-
ment’s Physical Security program, and 
establishing and providing oversight to 
the worksite Energy Conservation pro-
gram. This office operates a nationwide 
supply warehousing and distribution 
program, and oversees a nationwide 
Personal Property Management and 
Utilization Program, manages the U.S. 
Department of Agriculture (USDA) Ex-
cess Personal Property Program for 
field level activities, and provides di-
rect support services to Rural Develop-
ment’s St. Louis facilities. 

(C) The Support Services Division 
has responsibility for designing, devel-
oping, administering, and controlling 
Rural Development’s directives man-
agement and issuance system, coordi-
nating Rural Development’s Regu-
latory Agenda and Regulatory Pro-
gram submissions to USDA and OMB, 
serving as FEDERAL REGISTER liaison, 
and analyzing and coordinating regu-
latory work plans for the Under Sec-
retary. This office submits Paperwork 
Reduction Act public burden clear-
ances to OMB, administers all printing 
programs, manages Rural Development 
travel policies and programs, and man-
ages Freedom of Information Act, Pri-
vacy Act and Tort Claims programs. 

(iii) Office of Information Resources 
Management (IRM). Headed by the Chief 
Information Officer, this office is re-
sponsible to the Deputy Administrator 
for O&M for developing Rural Develop-
ment’s IRM policies, regulations, 
standards and guidelines. This office 
provides overall leadership and direc-
tion to activities assigned to the fol-
lowing four major divisions: 

(A) The Customer Services Division 
is responsible for direct customer and 

technical support (hardware and soft-
ware). 

(B) The Management Services Divi-
sion coordinates all IRM acquisition, 
budget, and policy and planning activi-
ties in support of Rural Development 
automation. 

(C) The Information Technology Di-
vision provides support technical serv-
ices in the areas of data administra-
tion, system integrity management, re-
search and development, and tele-
communications. 

(D) The Systems Services Division is 
responsible for planning, directing, and 
controlling activities related to Rural 
Development’s Automated Information 
Systems. 

(iv) Office of the Assistant Adminis-
trator for Human Resources. Headed by 
the Assistant Administrator for 
Human Resources, this office is respon-
sible to the Deputy Administrator for 
O&M for the overall development, im-
plementation, and management, of per-
sonnel and human resources support 
services for Rural Development. The 
office provides direction to the Head-
quarters Personnel Services, Human 
Resources Training and Mission Area 
Personnel Services Division, and Labor 
Relations Staff offices. The office is 
also responsible for the establishment 
of recruitment, retention, and develop-
ment policies and programs supporting 
workforce diversity and affirmative ac-
tion. 

(2) Office of Civil Rights Staff. Headed 
by a staff director, this staff has pri-
mary responsibility for providing lead-
ership and administration of the Civil 
Rights Program for the Rural Develop-
ment mission area. The staff conducts 
on-site reviews of borrowers and bene-
ficiaries of Federal financial assistance 
to ensure compliance with Titles VI 
and VII of the Civil Rights Act of 1964, 
as amended, Title VIII of the Civil 
Rights Act of 1968, as amended, Section 
504 of the Rehabilitation Act, the 
Americans with Disabilities Act, and 
prepares compliance reports. The staff 
conducts and evaluates Title VII com-
pliance visits to insure that EEO pro-
grams are adequately implemented. In 
addition, the office develops, monitors, 
and evaluates Affirmative Employment 
programs for minorities, women and 
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7 CFR Ch. XVIII (1–1–17 Edition) §§ 2003.7–2003.9 

persons with disabilities, and coordi-
nates and conducts community out-
reach activities at historically black 
colleges and universities. It also has 
oversight of special emphasis programs 
such as the Federal Women’s Program, 
Hispanic Emphasis Program, and Black 
Emphasis Program. The staff director 
reports directly to the Deputy Under 
Secretary for O&M. 

(3) Office of Communications. Headed 
by a director who reports directly to 
the Deputy Under Secretary for O&M, 
this office has primary responsibility 
for tracking legislation and develop-
ment and institution of policies to pro-
vide public communication and infor-
mation services related to the Rural 
Development. The office maintains a 
constituent data base and conducts mi-
nority outreach efforts and administers 
a public information and media center 
responsible for media inquiries, news 
releases, program announcements, 
media advisories, and information re-
trieval. This office also serves as a liai-
son with Office of Congressional Rela-
tions (OCR), Office of the General 
Counsel (OGC), and other Depart-
mental units involved in Congressional 
relations and public information. This 
office drafts testimony, prepares wit-
nesses, and provides staff for hearings 
and markups. In addition, the office 
briefs Congressional members and staff 
on the Rural Development matters, co-
ordinates Rural Development’s legisla-
tive activities with other USDA agen-
cies and OMB and develops and imple-
ments legislative strategy. The staff 
also coordinates development and pro-
duction of brochures, press releases, 
and other public information mate-
rials. 

§§ 2003.7–2003.9 [Reserved] 

§ 2003.10 Rural Development State Of-
fices. 

(a) Headed by State Directors, State 
Offices report directly to the Under 
Secretary, Rural Development, and are 
responsible to the three Rural Develop-
ment agency Administrators for car-
rying out agency program operations 
at the State level, ensuring adherence 
to program plans approved for the 
State by the Under Secretary, and ren-
dering staff advisory and manpower 

support to Area and Local offices. The 
Rural Development State Directors, for 
budget and accounting purposes, are 
housed in the RHS agency. 

(b) Program Directors within the 
State Office provide oversight and 
leadership on major program functions. 
Major program functions include: Sin-
gle Family and Multi-Family Housing 
loans and grants, Community Facility, 
Water and Waste Disposal, Business 
and Cooperative, and the Empower-
ment Zones and Enterprise Commu-
nities (EZ/EC) programs. 

(c) The USDA Rural Development 
State Office locations are as follows: 

State Location 

Alabama ................................. Montgomery, AL 
Alaska .................................... Palmer, AK 
Arizona ................................... Phoenix, AZ 
Arkansas ................................ Little Rock, AR 
California ................................ Woodland, CA 
Colorado ................................ Lakewood, CO 
Delaware ................................ Camden, DE 
Florida .................................... Gainesville, FL 
Georgia .................................. Athens, GA 
Hawaii .................................... Hilo, HI 
Idaho ...................................... Boise, ID 
Illinois ..................................... Champaign, IL 
Indiana ................................... Indianapolis, IN 
Iowa ....................................... Des Moines, IA 
Kansas ................................... Topeka, KS 
Kentucky ................................ Lexington, KY 
Louisiana ............................... Alexandria, LA 
Maine ..................................... Bangor, ME 
Massachusetts ....................... Amherst, MA 
Michigan ................................ East Lansing, MI 
Minnesota .............................. St. Paul, MN 
Mississippi ............................. Jackson, MS 
Missouri ................................. Columbia, MO 
Montana ................................. Bozeman, MT 
Nebraska ............................... Lincoln, NE 
Nevada .................................. Carson City, NV 
New Jersey ............................ Mt. Holly, NJ 
New Mexico ........................... Albuquerque, NM 
New York ............................... Syracuse, NY 
North Carolina ....................... Raleigh, NC 
North Dakota ......................... Bismarck, ND 
Ohio ....................................... Columbus, OH 
Oklahoma .............................. Stillwater, OK 
Oregon ................................... Portland, OR 
Pennsylvania ......................... Harrisburg, PA 
Puerto Rico ............................ Hato Rey, PR 
South Carolina ....................... Columbia, SC 
South Dakota ......................... Huron, SD 
Tennessee ............................. Nashville, TN 
Texas ..................................... Temple, TX 
Utah ....................................... Salt Lake City, UT 
Vermont ................................. Montpelier, VT 
Virginia ................................... Richmond, VA 
Washington ............................ Olympia, WA 
West Virginia ......................... Charleston, WV 
Wisconsin .............................. Stevens Point, WI 
Wyoming ................................ Casper, WY 

[62 FR 67259, Dec. 24, 1997; 63 FR 3256, Jan. 22, 
1998] 
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RHS, RBS, RUS, FSA, USDA § 2003.18 

§§ 2003.11–2003.13 [Reserved] 

§ 2003.14 Field Offices. 
Rural Development field offices re-

port to their respective State Director 
and State Office Program Directors. 
State Directors may organizationally 
structure their offices based on the 
program workloads within their respec-
tive State. Field offices generally are 
patterned in a three or two tier pro-
gram delivery structure. In a three tier 
system, Local offices report to an Area 
office, that reports to the State Office. 
In a two tier system, a ‘‘Local’’ or 
‘‘Area’’ office reports to the State Of-
fice. Locations and telephone numbers 
of Area and Local Offices may be ob-
tained from the appropriate Rural De-
velopment State Office. 

§§ 2003.15–2003.16 [Reserved] 

§ 2003.17 Availability of information. 
Information concerning Rural Devel-

opment programs and agencies may be 
obtained from the Office of Commu-
nications, Rural Development, U. S. 
Department of Agriculture, STOP 0705, 
1400 Independence Avenue SW., Wash-
ington, DC 20250–0705. 

§ 2003.18 Functional organization of 
RHS. 

(a) General. The Secretary estab-
lished RHS pursuant to section 233 of 
the Department of Agriculture Reorga-
nization Act of 1994 (7 U.S.C. 6943). 

(b) Office of the Administrator. Accord-
ing to 7 CFR 2.49, the Administrator 
has responsibility for implementing 
programs aimed at delivering loans and 
grant assistance to rural Americans 
and their communities in obtaining 
adequate and affordable housing and 
community facilities, in accordance 
with Title V of the Housing Act of 1949 
(42 U.S.C. 1471 et seq.) and the Consoli-
dated Farm and Rural Development 
Act (7 U.S.C. 1921 et seq.). 

(1) Legislative Affairs Staff. The duties 
and responsibilities of this staff have 
now been aligned under the Office of 
Communication, headed by a director 
who reports directly to the Under Sec-
retary for O&M. The Office of Commu-
nication is responsible for providing 
and carrying out legislative, public 
communication, and information serv-

ices for the Rural Development mission 
area. 

(2) Office of Program Support Staff. 
The Program Support Staff is headed 
by a staff director who is responsible to 
the Administrator for monitoring man-
agerial and technical effectiveness of 
RHS programs. The staff coordinates 
review and analysis of legislation, Ex-
ecutive Orders, OMB circulars, and De-
partment regulations for their impact 
on Agency programs. The staff devel-
ops, implements, and reports on archi-
tectural and environmental policies, in 
cooperation with the Department. 
Staff responsibilities also include man-
aging RHS’s Hazardous Waste Manage-
ment Fund, coordinating the Debar-
ment and Suspension process for RHS, 
tracking the use of Program Loan Cost 
Expense funds, and maintaining the 
RHS Internet ‘‘Home Page.’’ 

(3) Office of Deputy Administrator, Sin-
gle Family Housing. Headed by the Dep-
uty Administrator, Single Family 
Housing, this office is responsible to 
the Administrator for the development 
and implementation of RHS’s Single 
Family Housing programs, which ex-
tend supervised housing credit to rural 
people of limited resources, for ade-
quate, modest, decent, safe, and sani-
tary homes. The office is responsible 
for administering and managing sec-
tions 502 and 504 Rural Housing direct 
and guaranteed loan and grant pro-
grams, Rural Housing and Self-Help 
Site loans, the Self-Help Technical As-
sistance grant program, Housing Appli-
cation Packaging and Technical and 
Supervisory Assistance grants, and 
Home Improvement and Repaid loans 
and grants. The office directs the fol-
lowing three divisions: Single Family 
Housing Processing Division, Single 
Family Housing Servicing and Prop-
erty Management Division, and Single 
Family Housing Centralized Servicing 
Center in St. Louis, Mo. 

(i) Office of Single Family Housing 
Processing Division. Headed by a divi-
sion director, this division is respon-
sible for development and nationwide 
implementation of policies on proc-
essing Single Family Housing direct 
and guaranteed program loans. In addi-
tion, the division provides direction on 
the following: the Rural Housing Tar-
geted Area Set-Aside program, 
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debarments, payment assistance, title 
clearance and loan closing, site/sub-
division development, Deferred Mort-
gage Payment Program; construction 
defects, credit reports, appraisals, Man-
ufactured Housing, coordinated assess-
ment reviews, Home Buyer’s Coun-
seling/Education Program, and alloca-
tion of loan and grant program funds. 

(ii) Office of Single Family Housing 
Servicing and Property Management Divi-
sion. Headed by a division director, this 
division is responsible for the develop-
ment and implementation of nation-
wide policies for servicing RHS’s 
multi-billion dollar portfolio of Single 
Family Housing loans, and managing 
and selling Single Family Housing in-
ventory properties. The division also 
conducts state program evaluations, 
identifies program weaknesses, makes 
recommendations for improvements, 
and identifies corrective actions. 

(iii) Office of Single Family Housing 
Centralized Servicing Center (CSC)—St. 
Louis, Missouri. Headed by a director, 
CSC is responsible for centrally serv-
icing RHS’s multi-billion dollar port-
folio of Single Family Housing loans. 
CSC provides interest credit or pay-
ment assistance renewals, performs es-
crow activities for real estate taxes 
and property hazard insurance, over-
sees collection of loan payments, and 
grants interest credit, payment assist-
ance, and moratoria. 

(4) Office of the Deputy Administrator, 
Multi-Family Housing Division. Headed 
by the Deputy Administrator, Multi- 
Family Housing, this office is respon-
sible for the development and nation-
wide implementation of RHS’s Multi- 
Family Housing programs, which ex-
tend supervised housing credit to rural 
residents an opportunity to have de-
cent, safe, and sanitary rental housing. 
The following programs are adminis-
tered and managed by this office: Sec-
tion 515 Rural Rental Housing, Rural 
Cooperative and Congregate Housing 
Programs, Section 521 Rental Assist-
ance, Farm Labor Housing loan and 
grant programs, Housing Preservation 
Grants, rural housing vouchers, and 
Housing Application Packaging 
Grants. This office directs the fol-
lowing two divisions: 

(i) Multi-Family Housing Processing Di-
vision. Headed by a division director, 

this division is responsible for the de-
velopment and nationwide implemen-
tation of policies on processing Multi- 
Family Housing program loans. The di-
vision manages the following program 
areas: elderly and family rental hous-
ing, Farm Labor Housing loans and 
grants, outreach contacts, congregate 
facilities, Housing Preservation 
Grants, cooperative housing, rural 
housing vouchers, appraisals, Con-
gregate Housing Services Grants, Rent-
al Assistance, Housing Application 
Packaging Grants, targeted area and 
nonprofit set asides, Multi-Family 
Housing suspensions and debarments, 
title clearance and loan closing, alloca-
tion and monitoring of loan and grant 
funds, adverse decisions and appeals, 
commercial credit reports, individual 
credit reports, and, site development. 

(ii) Multi-Family Housing Portfolio 
Management Division. Headed by a divi-
sion director, this division is respon-
sible for the development and institu-
tion of policies on the management and 
servicing of the nationwide Multi-Fam-
ily Housing programs. The Division im-
plements current and long range plans 
for servicing Rural Rental Housing 
loans, Labor Housing loans and grants, 
and Rental Assistance or similar ten-
ant subsidies. 

(5) Office of the Deputy Administrator, 
Community Programs. Headed by the 
Deputy Administrator, Community 
Programs, this office is responsible for 
overseeing the administration and 
management of Community Facilities 
loans and grants to hospitals and nurs-
ing homes, police and fire stations, li-
braries, schools, adult and child care 
centers, etc. The office monitors and 
evaluates the administration of loan 
and grant programs on a nationwide 
basis and provides guidance and direc-
tion for community programs through 
two divisions, Community Programs 
Loan Processing Division and Serv-
icing and Special Authorities Division. 

(i) Community Programs Loan Proc-
essing Division. Headed by a director, 
this division is responsible for the over-
all administration, policy develop-
ment, fund distribution, and processing 
of Community Facilities loans and 
grants and other loan and grant pro-
grams assigned to the Division. 
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(ii) Servicing and Special Authorities 
Division. Headed by a division director, 
this division is responsible for the over-
all administration, policy develop-
ment, and servicing of the Community 
Facilities loan and grant programs. 
The division conducts program evalua-
tions, identifies program weaknesses, 
makes recommendations for improve-
ments, and identifies corrective ac-
tions. The division also administers 
and services Nonprofit National Cor-
poration loans and grants. 

[62 FR 67259, Dec. 24, 1997, as amended at 64 
FR 32388, June 17, 1999] 

§§ 2003.19–2003.21 [Reserved] 

§ 2003.22 Functional organization of 
RUS. 

(a) General. The Secretary estab-
lished RUS pursuant to § 232 of the De-
partment of Agriculture Reorganiza-
tion Act of 1994 (7 U.S.C. 6942). 

(b) Office of the Administrator. Accord-
ing to 7 CFR 2.47, the Administrator 
has responsibility for managing and ad-
ministering the programs and support 
functions of RUS to provide financial 
and technical support for rural infra-
structure to include electrification, 
clean drinking water, telecommuni-
cations, and water disposal systems, 
pursuant to the Consolidated Farm and 
Rural Development Act, as amended (7 
U.S.C. 1921 et seq.), and the Rural Elec-
trification Act of 1936, as amended (7 
U.S.C. 901 et seq.). The office develops 
and implements strategic plans con-
cerning the Rural Electrification Act 
of 1936, as amended. The Administrator 
serves as Governor of the Rural Tele-
phone Bank (RTB) with a 13-member 
board of directors, and exercises and 
performs all functions, powers, and du-
ties of the RTB in accordance with 7 
U.S.C. 944. 

(1) Borrower and Program Support 
Services. Borrower and Program Sup-
port Services consist of the three fol-
lowing staffs which are responsible to 
the Administrator for planning and 
carrying out a variety of program and 
administrative services in support of 
all RUS programs, and providing ex-
pert advice and coordination for the 
Administrator: 

(i) Administrative Liaison Staff. Head-
ed by a staff director, this staff advises 

the Administrator on management 
issues and policies relating to human 
resources, EEO, labor-management 
partnership, administrative services, 
travel management, automated infor-
mation systems, and administrative 
budgeting and funds control. 

(ii) Program Accounting Services Divi-
sion. Headed by a division director, this 
division develops and evaluates the ac-
counting systems and procedures of 
Electric, Telecommunications, and 
Water and Wastewater borrowers; 
assures that accounting policies, sys-
tems, and procedures meet regulatory, 
Departmental, General Accounting Of-
fice, OMB, and Treasury Department 
requirements; examines borrowers’ 
records and operations, and reviews ex-
penditures of loans and other funds; de-
velops audit requirements; and ap-
proves Certified Public Accountants to 
perform audits of borrowers. 

(iii) Program and Financial Services 
Staff. Headed by a staff director, this 
staff evaluates the financial conditions 
of troubled borrowers, negotiates set-
tlements of delinquent loans, and 
makes recommendations to program 
Assistant Administrators on ways to 
improve the financial health of bor-
rowers. 

(2) Office of Assistant Administrator— 
Electric Program. Headed by the Assist-
ant Administrator—Electric Program, 
this office is responsible to the Admin-
istrator for directing and coordinating 
the Rural Electrification program of 
RUS nationwide. This office develops, 
maintains, and implements regulations 
and program procedures on processing 
and approving loans and loan-related 
activities for rural electric borrowers. 
The office directs the following three 
divisions: 

(i) Electric Regional Divisions. Headed 
by division directors, these two divi-
sions are responsible for administering 
the Rural Electrification program in 
specific geographic areas and serving 
as the single point of contact for all 
distribution borrowers. The divisions 
provide guidance to borrowers on RUS 
loan policies and procedures, maintain 
oversight of borrower rate actions, and 
make recommendations to the Admin-
istrator on borrower applications for 
RUS financing. The divisions also as-
sure that power plant, distribution, 
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and transmission systems and facilities 
are designed and constructed in accord-
ance with the terms of the loan and 
proper engineering practices and speci-
fications. 

(ii) Power Supply Division. Headed by 
a division director, this division is re-
sponsible for administering the Rural 
Electrification program responsibil-
ities with regard to power supply bor-
rowers nationwide and serves as pri-
mary point of contact between RUS 
and all such borrowers. The division 
develops and maintains a loan proc-
essing program for Rural Electrifica-
tion Act purposes, and develops and ad-
ministers engineering and construction 
policies related to planning, design, 
construction, operation, and mainte-
nance for power supply borrowers. 

(iii) Electric Staff Division. Headed by 
a division director, this division is re-
sponsible for engineering activities re-
lated to the design, construction, and 
technical operations and maintenance 
of power plants; distribution of power; 
and transmission systems and facili-
ties, including load management and 
communications. The division develops 
criteria and techniques for evaluating 
the financing and performance of elec-
tric borrowers and forecasting bor-
rowers’ future power needs; and main-
tains financial expertise on the dis-
tribution and power supply loan pro-
gram, and retail and wholesale rates. 

(3) Office of Assistant Administrator— 
Telecommunications Program. Headed by 
the Assistant Administrator—Tele-
communications Program, this office is 
responsible to the Administrator for di-
recting and coordinating the National 
Rural Telecommunications, Distance 
Learning, and Telemedicine programs 
of RUS. The Assistant Administrator, 
Telecommunications Program, serves 
as Assistant Governor of the RTB and 
is responsible for the day-to-day activi-
ties of the RTB. The office develops, 
maintains, and implements regulations 
and program procedures on the proc-
essing and approval of grants, loans, 
and loan-related activities for all rural 
telecommunications borrowers and 
grant recipients. The office directs the 
following three divisions: 

(i) Telecommunications Standards Divi-
sion. Headed by a division director, this 
division is responsible for engineering 

staff activities related to the design, 
construction, and technical operation 
and maintenance of rural tele-
communications systems and facilities. 
The office develops engineering prac-
tices, policies, and technical data re-
lated to borrowers’ telecommuni-
cations systems; and evaluates the ap-
plication of new communications net-
work technology, including distance 
learning and telemedicine, to rural 
telecommunications systems. 

(ii) Advanced Telecommunications Serv-
ices Staff. Headed by a staff director, 
this staff primarily serves the Assist-
ant Administrator, Telecommuni-
cations Program in the role of the As-
sistant Governor of the RTB. The office 
performs analyses and makes rec-
ommendations to the AAT on issues 
raised by the RTB Governor, Board of 
Directors, or RTB borrowers. This staff 
maintains official records for the RTB 
Board and prepares minutes of RTB 
Board meetings. The staff director 
serves as the Assistant Secretary to 
the RTB. The staff performs the cal-
culations necessary to determine the 
cost of money rate to RTB borrowers 
and recommends and develops 
program- wide procedures for loan and 
grant programs. The office is respon-
sible for the Telecommunications Pro-
gram’s home page on the Internet. 

(iii) Telecommunications Area Offices. 
Headed by area directors, these four of-
fices are responsible for administering 
the Telecommunications, Distance 
Learning, and Telemedicine programs 
for specific geographic areas, and serv-
ing as the single point of contact for 
all program applicants and borrowers 
within their respective areas. The of-
fices provide guidance to applicants 
and borrowers on RUS and RTB loan 
policies and procedures, and make rec-
ommendations to the Administrator on 
applications for loans, guarantees, and 
grants. The offices assure that bor-
rower systems and facilities are de-
signed and constructed in accordance 
with the terms of the loan, acceptable 
engineering practices and specifica-
tions, and acceptable loan security 
standards. 

(4) Office of the Assistant Adminis-
trator—Water and Environmental Pro-
grams. Headed by the Assistant Admin-
istrator, Water and Environmental 
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Programs, this office is responsible to 
the Administrator for directing and co-
ordinating a nationwide Water and 
Waste Disposal Program for RUS as au-
thorized under Section 306 of the Con-
solidated Farm and Rural Development 
Act, as amended (7 U.S.C. 1926). The of-
fice oversees administration of RUS 
policies on making and servicing loans 
and grants for water and waste facili-
ties in rural America, and the develop-
ment of engineering policies, and prac-
tices related to the construction and 
operation of community water and 
waste disposal systems. This office is 
responsible for development and co-
ordination of environmental programs 
with regard to the Water and Waste 
Disposal Program and directs the fol-
lowing two divisions: 

(i) Water Programs Division. Headed by 
the division director, this division is 
responsible for administering the 
Water and Waste Disposal loan and 
grant making and servicing and special 
authorities activities nationwide. This 
office also makes allocation of loan 
and grant funds to field offices and 
manages National Office reserves. 

(ii) Engineering and Environmental 
Staff. Headed by a staff director, this 
staff is responsible for engineering ac-
tivities at all stages of program imple-
mentation, including: review of pre-
liminary engineering plans and speci-
fications, procurement practices, con-
tract awards, construction monitoring, 
and system operation and mainte-
nance. The staff also develops Agency 
engineering practices, policies, and 
technical data related to the construc-
tion and operation of community water 
and waste disposal systems. The staff 
is responsible for coordinating environ-
mental policy and providing technical 
support in areas such as: hazardous 
waste, debarment and suspension, flood 
insurance, drug free workplace require-
ments, and computer program soft-
ware. 

§§ 2003.23–2003.25 [Reserved] 

§ 2003.26 Functional organization of 
RBS. 

(a) General. The Secretary estab-
lished RBS pursuant to section 234 of 
the Department of Agriculture Reorga-
nization Act of 1994 (7 U.S.C. 6944). 

(b) Office of the Administrator. Accord-
ing to 7 CFR 2.48, the Administrator is 
responsible for managing and admin-
istering the programs and support 
functions of RBS to provide assistance 
to disadvantaged communities through 
grants and loans and technical assist-
ance to businesses and communities for 
rural citizens and cooperatives, pursu-
ant to the following authorities: the 
Rural Electrification Act of 1936, as 
amended (7 U.S.C. 940c and 950aa et 
seq.), the Consolidated Farm and Rural 
Development Act (7 U.S.C. 1921 et seq.), 
the Cooperative Marketing Act of 1926 
(7 U.S.C. 451–457), the Agricultural Mar-
keting Act of 1946 (7 U.S.C. 1621–1627), 
and the Food Security Act of 1985 (7 
U.S.C. 1932). These grants, loans, and 
technical assistance improve commu-
nity welfare by enhancing organiza-
tional and management skills, devel-
oping effective economic strategies, 
and expanding markets for a wide 
range of rural products and services. 

(1) Resources Coordination Staff. Head-
ed by the staff director, this staff is re-
sponsible to the Administrator for pre-
paring legislative initiatives and modi-
fications for program enhancement. 
The staff monitors legislative and reg-
ulatory proposals that potentially im-
pact RBS functions. The staff serves as 
liaison on budgetary and financial 
management matters between RBS 
staff and the Office of the Controller, 
and assists the Administrator in pre-
senting and supporting RBS’s budget 
and program plans. The staff also ad-
vises the Administrator and RBS offi-
cials on management issues and poli-
cies related to: human resources, labor 
relations, civil rights, EEO, space, 
equipment, travel, Senior Executive 
Service and Schedule C activities, con-
tracting, automated information sys-
tems, and accounting. The staff pro-
vides analysis and recommendations on 
the effectiveness of administrative and 
management activities, and performs 
liaison functions between RBS and the 
Office of the Deputy Under Secretary 
for O&M on a wide variety of adminis-
trative functions. 

(2) Office of the Deputy Administrator, 
Business Programs. Headed by the Dep-
uty Administrator, Business Programs, 
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this office is responsible to the Admin-
istrator for overseeing and coordi-
nating the Business and Industry Guar-
anteed and Direct Loan programs, 
Intermediary Relending Program 
loans, Rural Business Enterprise 
grants, Rural Business Opportunity 
grants, Rural Economic Development 
loan and grant programs, and the Rural 
Venture Capital Demonstration Pro-
gram. The office participates in policy 
planning, and program development 
and evaluation. It also directs the fol-
lowing three divisions: 

(i) Processing Division. Headed by the 
division director, this division is re-
sponsible for developing and maintain-
ing loan processing regulations, and di-
rects the processing and approval of 
guaranteed and direct business and in-
dustry loans, and the Rural Venture 
Capital Demonstration Program. It 
provides technical assistance to field 
employees and borrowers on loan proc-
essing and develops approval criteria 
and performance standards for loans. 
The division recommends plans, pro-
grams, and activities related to busi-
ness loan programs and provides envi-
ronmental guidance and support. 

(ii) Servicing Division. Headed by the 
division director, this office is respon-
sible for developing and maintaining 
servicing regulations. It directs and 
provides technical assistance to field 
employees and borrowers on servicing 
business loans and grants. The division 
reviews large, complex, or potentially 
controversial loan and grant dockets 
related to loan servicing and rec-
ommends servicing plans, programs, 
and activities related to business loan 
and grant programs. 

(iii) Specialty Lenders Division. Headed 
by the division director, this office is 
responsible for directing and devel-
oping and maintaining regulations con-
cerning the processing and approval of 
Intermediary Relending loans, Rural 
Business Enterprise grants, Rural Busi-
ness Opportunity grants, and Rural 
Economic Development loan and grant 
programs. The division provides tech-
nical assistance to field employees and 
borrowers on loan and grant processing 
and other activities. It also develops 
approval criteria and performance 
standards and recommends plans, pro-

grams, and activities related to busi-
ness loan and grant programs. 

(3) Office of the Deputy Administrator, 
Cooperative Services Programs. Headed 
by the Deputy Administrator, Coopera-
tive Services Programs, this office is 
responsible to the Administrator for 
providing service to cooperative asso-
ciations by administering a program of 
research and analysis of economic, so-
cial, legal, financial, and other related 
issues concerning cooperatives. The of-
fice administers programs to assist co-
operatives in the organization and 
management of their associations and 
a program for economic research and 
analysis of the marketing aspects of 
cooperatives. The division administers 
and monitors activities of the National 
Sheep Industry Improvement Center 
and the Appropriate Technology Trans-
fer to Rural Areas Program, and the 
Rural Cooperative Development Grant 
Program. The office directs the fol-
lowing three divisions: 

(i) Cooperative Marketing Division. 
Headed by the division director, this 
division is responsible for participating 
in the formulation of National policies 
and procedures on cooperative mar-
keting. The division conducts research 
and analysis and gives technical assist-
ance to farmer cooperatives on cooper-
ative marketing of certain crops, live-
stock, aquaculture, forestry, poultry, 
semen, milk, and dairy products to im-
prove their market performance and 
economic position. 

(ii) Cooperative Development Division. 
Headed by the division director, this 
division is responsible for participating 
in the formulation of National policies 
and procedures on cooperative develop-
ment. The office conducts evaluations 
and analysis of proposed new coopera-
tives to develop plans for imple-
menting feasible operations, and ad-
vises and assists rural resident groups 
and developing cooperatives in imple-
menting sound business plans for new 
cooperatives. It provides research, 
analysis, and technical assistance to 
rural residents on cooperative develop-
ment initiatives and strategies to im-
prove economic conditions through co-
operative efforts. 
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(iii) Cooperative Resource Management 
Division. Headed by the division direc-
tor, this division is responsible for par-
ticipating in the formulating of Na-
tional policies and procedures on coop-
erative resource management. The di-
vision conducts research and analysis 
and gives technical assistance to co-
operatives on their overall structure, 
strategic management and planning, fi-
nancial issues, and operational charac-
teristics to improve their use of re-
sources, financial policies, and ability 
to adapt to market conditions. The di-
vision conducts research and analysis 
of policy, taxation, Federal laws, State 
statutes, and common laws that apply 
to cooperative incorporation, struc-
ture, and operation to assist coopera-
tives in meeting legal requirements. 

(4) Office of the Deputy Administrator, 
Community Development. Headed by the 
Deputy Administrator, Community De-
velopment, this office is responsible to 
the Under Secretary, Rural Develop-
ment, for coordinating and overseeing 
all functions in the Community Out-
reach and Empowerment Program 
areas. The office assists in providing 
leadership and coordination to Na-
tional and local rural economic and 
community development efforts. For 
appropriation and accounting purposes, 
this office is located under RBS. The 
office directs the following two divi-
sions: 

(i) Empowerment Program Division. 
Headed by the division director, this 
division is responsible for formulating 
policies and developing plans, stand-
ards, procedures, and schedules for ac-
complishing RBS activities related to 
‘‘community empowerment programs’’, 
including EZ/EC, AmeriCorps, and 
other initiatives. The office develops 
informational materials and provides 
technical advice and services to sup-
port States on community empower-
ment programs. It also generates infor-
mation about rural conditions and 
strategies and techniques for pro-
moting rural economic development 
for community empowerment pro-
grams. 

(ii) Community Outreach Division. 
Headed by the division director, this 
division is responsible for designing 
and overseeing overall systems and de-
veloping resources to support State 

and community level implementation 
activities for RBS programs. The office 
designs program delivery systems and 
tools, removes impediments to effec-
tive community-level action, supports 
field offices with specialized skills, and 
establishes partnerships with National 
organizations with grass-roots mem-
bership to assure that programs and 
initiatives are designed and imple-
mented in a way that empowers com-
munities. It develops methods for 
working with rural business inter-
mediaries to assist them in providing 
technical assistance to new, small busi-
ness, and provides Internet-based serv-
ices to 1890 Land-grant universities, 
EZ/EC, and AmeriCorps volunteers, 
linking RBS information support to 
communities with high levels of need. 

(5) Alternative Agricultural Research 
and Commercialization Corporation. 
Headed by a director, this Corporation 
is responsible for providing and moni-
toring financial assistance for the de-
velopment and commercialization of 
new nonfood and nonfeed products from 
agricultural and forestry commodities 
in accordance with 7 U.S.C. 5901 et seq. 
The Corporation acts as a catalyst in 
forming private and public partner-
ships and promotes new uses of agricul-
tural materials. It expands market op-
portunities for U.S. farmers through 
development of value-added industrial 
products and promotes environ-
mentally friendly products. For budget 
and accounting purposes, this office is 
assigned to RBS. The director of the 
Corporation is responsible to the Office 
of the Secretary. 

§§ 2003.27–2003.50 [Reserved] 

PART 2018—GENERAL 

Subparts A–E [Reserved] 

Subpart F—Availability of Information 

Sec. 
2018.251 General statement. 
2018.252 Public inspection and copying. 
2018.253 Indexes. 
2018.254 Requests for records. 
2018.255 Appeals. 
2018.256–2018.300 [Reserved] 

AUTHORITY: 5 U.S.C. 552. 

Subparts A–E [Reserved] 
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Subpart F—Availability of 
Information 

SOURCE: 61 FR 32645, June 25, 1996, unless 
otherwise noted. 

§ 2018.251 General statement. 
In keeping with the spirit of the 

Freedom of Information Act (FOIA), 
the policy of Rural Development and 
its component agencies, Rural Housing 
Service (RHS), Rural Utilities Service 
(RUS), and Rural Business-Cooperative 
Service (RBS), governing access to in-
formation is one of nearly total avail-
ability, limited only by the counter-
vailing policies recognized by the 
FOIA. 

§ 2018.252 Public inspection and copy-
ing. 

Facilities for inspection and copying 
are provided by the Freedom of Infor-
mation Officer (FOIO) in the National 
Office, by the State Director in each 
State Office, by the Rural Development 
Manager (formerly, District Director) 
in each District Office, and by the 
Community Development Manager 
(formerly, County Supervisor) in each 
County Office. A person requesting in-
formation may inspect such materials 
and, upon payment of applicable fees, 
obtain copies. Material may be re-
viewed during regular business hours. 
If any of the Rural Development mate-
rials requested are not located at the 
office to which the request was made, 
the request will be referred to the of-
fice where such materials are avail-
able. 

§ 2018.253 Indexes. 
Since Rural Development does not 

maintain any materials to which 5 
U.S.C. 552(a)(2) applies, it maintains no 
indexes. 

§ 2018.254 Requests for records. 
Requests for records are to be sub-

mitted in accordance with 7 CFR 1.3 
and may be made to the appropriate 
Community Development Manager, 
Rural Development Manager, State Ad-
ministrative Management Program Di-
rector (formerly, State Administrative 
Officer), State Director, Freedom of In-
formation/Privacy Act Specialist, or 

Freedom of Information Officer. The 
last two positions are located in the 
Rural Development Support Services 
Division, Washington, DC 20250. The 
phrase ‘‘FOIA REQUEST’’ should ap-
pear on the outside of the envelope in 
capital letters. The FOIA requests 
under the Farm Credit Programs (for-
mally FmHA Farmer Programs) should 
be forwarded to the Farm Service 
Agency (FSA), Freedom of Information 
Officer, Room 3624, South Agriculture 
Building, 14th & Independence Avenue, 
SW., Washington, DC 20250–0506. Re-
quests should be as specific as possible 
in describing the records being re-
quested. The FOIO, Freedom of Infor-
mation/Privacy Act Specialist, each 
State Administrative Management 
Program Director, each State Director, 
each Rural Development Manager, and 
each Community Development Man-
ager are delegated authority to act re-
spectively at the national, state, dis-
trict, or county level on behalf of Rural 
Development to: 

(a) Deny requests for records deter-
mined to be exempt under one or more 
provisions of 5 U.S.C. 552(b); 

(b) Make discretionary releases (un-
less prohibited by other authority) of 
such records when it is determined 
that the public interests in disclosure 
outweigh the public and/or private ones 
in withholding; and 

(c) Reduce or waive fees to be 
charged where determined to be appro-
priate. 

§ 2018.255 Appeals. 

If all or any part of an initial request 
is denied, it may be appealed in accord-
ance with 7 CFR 1.7 to that particular 
Agency possessing the documents. 
Please select the appropriate Agency 
to forward your FOIA appeal from the 
following addresses: Administrator, 
Rural Housing Service, Room 5014, AG 
Box 0701, 14th & Independence Avenue, 
SW.—South Building, Washington, DC 
20250–0701; Administrator, Rural Busi-
ness-Cooperative Service, Room 5045, 
AG Box 3201, 14th & Independence Ave-
nue, SW.—South Building, Washington, 
DC 20250–3201 and Administrator, Rural 
Utilities Service, Room 4501, AG Box 
1510, 14th & Independence Avenue, 
SW.—South Building, Washington, DC 

VerDate Sep<11>2014 09:11 Apr 13, 2017 Jkt 241026 PO 00000 Frm 00028 Fmt 8010 Sfmt 8010 Y:\SGML\241026.XXX 241026pm
an

gr
um

 o
n 

D
S

K
3G

D
R

08
2P

R
O

D
 w

ith
 C

F
R



19 

RHS, RBS, RUS, FSA, USDA § 2045.1754 

20250–1510. The phrase ‘‘FOIA AP-
PEAL’’ should appear on the front of 
the envelope in capital letters. 

§§ 2018.256–2018.300 [Reserved] 

PART 2045—GENERAL 

Subparts A–II [Reserved] 

Subpart JJ—Rural Development—Utilization 
of Gratuitous Services 

Sec. 
2045.1751 General. 
2045.1752 Policy. 
2045.1753 Authority to accept gratuitous 

services. 
2045.1754 Scope of gratuitous services per-

formed. 
2045.1755 Preparation and disposition of 

agreement forms. 
2045.1756 Records and reports. 

EXHIBIT A TO SUBPART JJ OF PART 2045— 
AGREEMENT FORM 

AUTHORITY: 7 U.S.C. 1989; 42 U.S.C. 1480. 

SOURCE: 43 FR 3694, Jan. 27, 1978, unless 
otherwise noted. 

Subparts A–II [Reserved] 

Subpart JJ—Rural Development— 
Utilization of Gratuitous Services 

§ 2045.1751 General. 
Section 331(b) of the Consolidated 

Farm and Rural Development Act 
(Pub. L. 92–419), and section 506(a) of 
the Housing Act of 1949, empower the 
Secretary of Agriculture to accept and 
utilize voluntary and uncompensated 
services in carrying out the provisions 
of the above cited Acts. The Secretary 
has delegated those authorities to the 
Administrator of the Farmers Home 
Administration (FmHA) or its suc-
cessor agency under Public Law 103–354 
in 7 CFR 2.70(a) (1) and (2). 

§ 2045.1752 Policy. 
Voluntary and uncompensated (gra-

tuitous) services may be accepted with 
the consent of the agency concerned, 
from the following sources under the 
conditions set forth in Exhibit A, 
‘‘Agreement for Utilization of Em-
ployee of (Enter Official Title of Gov-
erning Body or Other Authorized Organi-
zation) By the Farmers Home Adminis-

tration or its successor agency under 
Public Law 103–354’’ (Agreement Form). 

(a) Any agency of State government 
or of any territory or political subdivi-
sion. 

(b) Non-profit, educational, and char-
itable organizations, provided that no 
partisan, political, or profit motive is 
involved either explicitly or implicitly. 

§ 2045.1753 Authority to accept gratu-
itous services. 

(a) State Directors, Director, Per-
sonnel Division, and Director, Finance 
Office, are hereby authorized to accept 
and utilize gratuitous services offered 
by the governmental agencies listed in 
§ 2045.1752(a). 

(b) An offer received by an FmHA or 
its successor agency under Public Law 
103–354 State or County Office from a 
source listed in § 2045.1752(b) shall be 
transmitted to the National Office, At-
tention: Director, Personnel Division, 
for decision. The offer will be accom-
panied by copies of the Articles of In-
corporation and By-laws (if the organi-
zation is incorporated), a statement 
that the organization accepts the con-
ditions set forth in the Agreement 
Form, and evidence that the organiza-
tion is financially able to meet the re-
quired fiscal obligations of the agree-
ment. 

§ 2045.1754 Scope of gratuitous serv-
ices performed. 

(a) Gratuitous services accepted in 
accordance with this subpart may be 
utilized to perform any function per-
formed by regular FmHA or its suc-
cessor agency under Public Law 103–354 
employees (excluding Committee mem-
bers). Such services must not result in 
the displacement of employees. Most of 
the gratuitous services should be per-
formed at the County Office level and 
conform to a standard FmHA or its 
successor agency under Public Law 103– 
354 position description. A nonstandard 
position description may be developed 
and used, depending on current agency 
needs in a particular office and gratu-
itous skills available. 

(b) Orientation and other training 
will be provided by FmHA or its suc-
cessor agency under Public Law 103–354 
so that gratuitous services may be per-
formed in accordance with current 
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FmHA or its successor agency under 
Public Law 103–354 procedure. 

(c) Persons performing authorized 
gratuitous services will be held to the 
same standard as regular FmHA or its 
successor agency under Public Law 103– 
354 employees performing similar du-
ties. The issuance of, and account-
ability for, identification cards and 
clearance of employee accountability 
will be as prescribed in FmHA or its 
successor agency under Public Law 103– 
354 Instruction 2024–B which is avail-
able in all FmHA or its successor agen-
cy under Public Law 103–354 Offices. 
Such persons, except Construction In-
spectors may, when under direct super-
vision of County Supervisors, act as 
Collection Officers and be allowed to 
use receipt books. 

[43 FR 3694, Jan. 27, 1978, as amended at 68 
FR 61333, Oct. 28, 2003] 

§ 2045.1755 Preparation and disposi-
tion of agreement forms. 

(a) Agreements to accept and utilize 
gratuitous services must be identical 
to the attached Exhibit A (Agreement 
Form) with such exceptions as may be 
authorized by the Office of the General 
Counsel, Department of Agriculture. 

(b) Two copies of each signed Agree-
ment Form will be forwarded to the 
Personnel Division. One copy will be 
retained in the State or Finance Office. 

§ 2045.1756 Records and reports. 

The FmHA or its successor agency 
under Public Law 103–354 official sign-
ing the Agreement Form will maintain 
records to show the names, duty as-
signments, time worked and work loca-
tions of all persons performing gratu-
itous services. Copies of time reports 
submitted to the persons’ employers 
should suffice. These records will be 
necessary to respond to occasional re-
quests for reports on the acceptance 
and utilization of gratuitous services 
in the FmHA or its successor agency 
under Public Law 103–354. 

EXHIBIT A TO SUBPART JJ OF PART 
2045—AGREEMENT FORM 

FOR UTILIZATION OF EMPLOYEES OF (OFFICIAL 
TITLE OF GOVERNING BODY OR OTHER AU-
THORIZED ORGANIZATION, i.e., PICKENS COUN-
TY, ALA., BOARD OF COMMISSIONERS) 

BY THE FARMERS HOME ADMINISTRATION OR 
ITS SUCCESSOR AGENCY UNDER PUBLIC LAW 
103–354 

1. This Agreement, date lll between, 
llllllllll, a (political subdivision), 
(educational), (charitable), (or nonprofit) an 
organization of the State 
ofllllll(hereinafter called the Agency) 
and the United States of America acting 
through Farmers Home Administration or 
its successor agency under Public Law 103– 
354, U.S. Department of Agriculture (herein-
after called the Administration) is entered 
into for the purpose of permitting certain 
employees of the Agency (hereinafter called 
the Agency employees) to assist in the Ad-
ministration’s effort to provide agricultural, 
housing and other assistance for rural people 
of the State ofllllllin accordance with 
Section 331(b) of the Consolidated Farm and 
Rural Development Act and Section 506(a), 
Title V of the Housing Act of 1949. 

2. The Administration certifies that it is 
empowered by the current Federal laws cited 
above, and related rules and regulations, to 
accept personnel assistance from the Agency 
as provided in paragraphs 4 and 5 below; and 
that the work assigned to Agency employees 
will be useful, in the public interest, could 
not otherwise be provided, and will not re-
sult in the displacement of employed work-
ers. 

3. The Agency certifies that it has the au-
thority under the laws of the State 
ofllllllto enter into this Agreement 
and to provide the services agreed upon in 
the manner provided for. 

4. The Administration hereby supplies the 
Agency with a narrative description which is 
made a part of this Agreement as Attach-
ment ‘‘A,’’ explicitly setting forth the du-
ties, knowledge, skills, and abilities to be re-
quired of Agency employees. 

5. The Administration agrees to: 
(a) Provide training for and responsible su-

pervision of qualified and acceptable Agency 
employees in accordance with Attachment 
‘‘A.’’ 

(b) Provide work within the State 
ofllllllfor qualified and acceptable 
Agency employees for periods not to exceed 
eight hours per day and 40 hours per week. 

(c) Provide the office space, tools, equip-
ment, and supplies to be used by Agency em-
ployees in performing work for the Adminis-
tration. 

(d) Report in the Agency, as required, the 
time worked by and work accomplishments 
of Agency employees. 
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(e) Consult with the Agency, as necessary, 
on situations involving delinquency, mis-
conduct, neglect of work, and apparent con-
flicts of interest of Agency employees. 

(f) Reimburse Agency employees for proper 
and reasonable travel and per diem expenses 
incurred in performing official duties for the 
Administration, in accordance with Admin-
istration travel regulations. 

(g) Consider Agency employees to be Fed-
eral employees for the purposes of the Fed-
eral Employees Compensation Act (5 U.S.C. 
8101) and of the Federal Tort Claims Act (28 
U.S.C. 2671–2680). 

6. The Agency agrees to: 
(a) Not discriminate against any employee 

or applicant for employment because of race, 
color, religion, sex, age, marital status, 
physical handicap, or national origin. The 
Agency will take affirmative action to en-
sure that applicants are employed, and that 
employees are treated during employment, 
without regard to their race, color, religion, 
sex, age, marital status, physical handicap, 
or national origin. Such action shall include, 
but not be limited to, the following Employ-
ment, upgrading, demotion or transfer; re-
cruitment or recruitment advertising; layoff 
or termination; rates of pay or other forms 
of compensation; and selection for training 
including apprenticeship. The Agency will 
post in conspicuous places, available to em-
ployees and appliants for employment, no-
tices setting forth the provisions of this non-
discriminating clause. 

(b) Obtain fingerprints, police records, and 
work qualifications checks on potential as-
signees, and divulge the results to the Ad-
ministration or permit the Administration 
to obtain this information. 

(c) Assign only Agency employees who are 
acceptable to the Administration in terms of 
meeting the same ability and suitability 
standards which are applied to Federal em-
ployment. 

(d) Pay all salaries and other expenses of 
Agency employees and comply with Federal, 
State, and local minimum wage statutes. No 
monies will be paid by the Administration 
under this agreement, either to the Agency 
or its employees. 

(e) Consider any Tort claims by third par-
ties under applicable laws and regulations. 

(f) Reassign or terminate the assignment 
of Agency employees upon request of the Ad-
ministration. 

7. The Agency and the Administration mu-
tually understand and agree that the reasons 
for determining that an Agency employee is 
unacceptable or unsuitable for initial or con-

tinued assignment to Administration work 
may include but shall not be limited to the 
following: 

(a) Practicing or appearing to practice dis-
crimination for reasons of race, color, reli-
gion, sex, age, marital status, physical hand-
icap, or national origin. 

(b) Being or becoming involved in real or 
apparent conflicts of interest, such as, en-
gaging directly or indirectly in business 
transactions with Administration applicants 
or borrowers, or using or appearing to use 
the Administration work assignment for pri-
vate gain. 

(c) Engaging in or having engaged in crimi-
nal, dishonest, or immoral conduct, or con-
ducting himself in a manner which might 
embarrass or cause criticism of the Adminis-
tration. 

(d) Being absent from duty without author-
ization. 

(e) Engaging in partisan political activity 
prohibited to Federal employees doing simi-
lar work. 

(f) Lack of work. 
(g) Inability of the employee to perform 

the duties of the assignment. 
8. The term of this Agreement shall com-

mence on the date thereof. It shall end 
onllllllll, unless extended by mu-
tual agreement, or unless terminated earlier 
by at least (30) days advanced written notice 
by either party to the other. 

9. The Agency and the Administration re-
spectively certify, each for itself, that its of-
ficer signing this Agreement is duly author-
ized thereto. 

(ENTER OFFICIAL TITLE OF AGENCY, i.e., CITY 
COUNCIL, MODESTO, CALIF.) 

BY 

CHAIRMAN, CITY COUNCIL, 

MODESTO, CALIF. 

FARMERS HOME 

ADMINISTRATION OR ITS 
SUCCESSOR AGENCY UNDER PUBLIC LAW 103–354 

BY 

FMHA OR ITS SUCCESSOR AGENCY 
UNDER PUBLIC LAW 103–354 STATE DIRECTOR 
FOR ( ) 

USDA 

PARTS 2046–2099 [RESERVED] 
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CHAPTER XX—LOCAL TELEVISION LOAN 
GUARANTEE BOARD 

Part Page 
2200 Access to local television signals guaranteed loan 

program; general policies and procedures ............ 25 
2201 Local television loan guarantee program—program 

regulations ........................................................... 36 
2202–2299 [Reserved] 
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PART 2200—ACCESS TO LOCAL 
TELEVISION SIGNALS GUARAN-
TEED LOAN PROGRAM; GENERAL 
POLICIES AND PROCEDURES 

Sec. 
2200.1 Definitions. 
2200.2 Purpose and scope. 
2200.3 Composition of the Board. 
2200.4 Authority of the Board. 
2200.5 Offices. 
2200.6 Meetings and actions of the Board. 
2200.7 Officer and staff responsibilities. 
2200.8 Ex parte communications. 
2200.9 Amendments. 
2200.10 Restrictions on lobbying. 
2200.11 Government-wide debarment and 

suspension (nonprocurement). 
2200.12 Freedom of Information Act. 

AUTHORITY: 47 U.S.C. 1101 et seq.; Pub. L. 
106–553; Pub. L.107–171. 

SOURCE: 67 FR 76105, Dec. 11, 2002, unless 
otherwise noted. 

§ 2200.1 Definitions. 
(a) Act means the Launching Our 

Communities’ Access to Local Tele-
vision Act of 2000, Title X of Public 
Law 106–553, 114 Stat. 2762A–128. 

(b) Administrator means the Adminis-
trator of the Rural Utilities Service of 
the United States Department of Agri-
culture. 

(c) Board means the Launching Our 
Communities’ Access to Local 
(LOCAL) Television Loan Guarantee 
Board. 

(d) Person means any individual, cor-
poration, cooperative, partnership, 
joint venture, association, joint-stock 
company, limited liability company or 
partnership, trust, unincorporated or-
ganization, government entity, agency 
or instrumentality or any subdivision 
thereof. 

[67 FR 76105, Dec. 11, 2002, as amended at 68 
FR 74416, Dec. 23, 2003] 

§ 2200.2 Purpose and scope. 
This part is issued by the Board pur-

suant to Section 1004 of the Act. This 
part describes the Board’s organiza-
tional structure and the means and 
rules by which the Board takes actions. 

§ 2200.3 Composition of the Board. 
The Board consists of the Secretary 

of the Treasury, the Chairman of the 
Board of Governors of the Federal Re-

serve System, the Secretary of Agri-
culture, and the Secretary of Com-
merce, or their respective designees. 
An individual may be designated a 
member of the Board only if the indi-
vidual is an officer of the United States 
pursuant to an appointment by the 
President, by and with the advice and 
consent of the Senate. 

§ 2200.4 Authority of the Board. 

The Board is authorized to guarantee 
loans in accordance with the provisions 
of the Act and procedures, rules, and 
regulations established by the Board; 
to make the determinations authorized 
by the Act; and to take such other ac-
tions as are necessary to carry out its 
functions in accordance with the Act. 

§ 2200.5 Offices. 

The principal offices of the Board are 
at the U.S. Department of Agriculture, 
Rural Utilities Service, Room 2919–S, 
Stop 1541; 1400 Independence Ave., SW.; 
Washington, DC 20256–1590. 

§ 2200.6 Meetings and actions of the 
Board. 

(a) Chair. At its initial meeting, the 
Board shall select a Chair by an affirm-
ative vote of not less than three mem-
bers of the Board. 

(b) Place and frequency. The Board 
meets, on the call of the Chair, in order 
to consider matters requiring action by 
the Board. Time and place for any such 
meeting shall be determined by the 
members of the Board. 

(c) Quorum and voting. Three voting 
members of the Board constitute a 
quorum for the transaction of business. 
All decisions and determinations of the 
Board shall be made by an affirmative 
vote of not less than three members of 
the Board. All votes on determinations 
of the Board required by the Act shall 
be recorded in the minutes. A Board 
member may request that any vote be 
recorded according to individual Board 
members. 

(d) Agenda of meetings. To the extent 
practicable, an agenda for each meet-
ing shall be distributed to members of 
the Board at least two days in advance 
of the date of the meeting, together 
with copies of materials relevant to the 
agenda items. 
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(e) Minutes. The Secretary shall keep 
minutes of each Board meeting and of 
action taken without a meeting, a 
draft of which is to be distributed to 
each member of the Board as soon as 
practicable after each meeting or ac-
tion. To the extent practicable, the 
minutes of a Board meeting shall be 
corrected and approved at the next 
meeting of the Board. 

(f) Use of conference call communica-
tions equipment. Any member may par-
ticipate in a meeting of the Board 
through the use of conference call, 
telephone or similar communications 
equipment, by means of which all per-
sons participating in the meeting can 
simultaneously speak to and hear each 
other. Any member so participating in 
a meeting shall be deemed present for 
all purposes. Actions taken by the 
Board at meetings conducted through 
the use of such equipment, including 
the votes of each member, shall be re-
corded in the usual manner in the min-
utes of the meetings of the Board. 

(g) Actions between meetings. When, in 
the judgment of the Chair, cir-
cumstances occur making it desirable 
for the Board to consider action when 
it is not feasible to call a meeting, the 
relevant information and recommenda-
tions for action may be transmitted to 
the members by the Secretary and the 
voting members may communicate 
their votes to the Chair in writing (in-
cluding an action signed in counterpart 
by each Board member), electronically, 
or orally (including telephone commu-
nication). Any action taken under this 
paragraph has the same effect as an ac-
tion taken at a meeting. Any such ac-
tion shall be recorded in the minutes. 

(h) Officers and staff of the Board. The 
Board shall appoint a Secretary and 
may appoint such other officers and 
staff as it deems appropriate, including 
an Executive Director and a Legal 
Counsel. An individual may hold more 
than one officer or staff position. 

(i) Delegations of authority. The Board 
may delegate authority, subject to 
such terms and conditions as the Board 
deems appropriate, to officers and staff 
to take certain actions not required by 
the Act to be taken by the Board. All 
delegations shall be made pursuant to 
resolutions of the Board and recorded 
in writing, whether in the minutes of a 

meeting or otherwise. Any action 
taken pursuant to such delegated au-
thority has the effect of an action 
taken by the Board. 

§ 2200.7 Officer and staff responsibil-
ities. 

(a) Executive Director. The Executive 
Director advises and assists the Board 
in carrying out its responsibilities 
under the Act, provides general direc-
tion with respect to the administration 
of the Board’s actions, directs the ac-
tivities of the staff, and performs such 
other duties as the Board may require. 

(b) Legal Counsel. The Legal Counsel 
provides legal advice relating to the re-
sponsibilities of the Board and per-
forms such other duties as the Board 
may require. 

(c) Secretary. The Secretary sends no-
tice of all meetings, prepares minutes 
of all meetings, maintains a complete 
record of all votes and actions taken by 
the Board, has custody of all records of 
the Board, has authority to publish 
documents in the FEDERAL REGISTER 
upon approval of the Board and per-
forms such other duties as the Board 
may require. 

(d) Other. The responsibilities of any 
other officer or staff shall be defined by 
the Board at the time of appointment 
of such position. 

§ 2200.8 Ex parte communications. 
Communication with the Board shall 

be conducted through the staff of the 
Board. Oral or written communication, 
not on the public record, between the 
Board, or any member of the Board, 
and any party or parties interested in 
any matter pending before the Board 
concerning the substance of that mat-
ter is prohibited. 

§ 2200.9 Amendments. 
The Board’s rules may be adopted or 

amended, or new rules may be adopted, 
only by the affirmative vote of not less 
than three members of the Board. Au-
thority to adopt or amend these rules 
may not be delegated. 

§ 2200.10 Restrictions on lobbying. 
(a) No funds received through a Loan 

guaranteed under this Program in this 
chapter may be expended by the recipi-
ent of a Federal contract, grant, loan, 
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loan guarantee, or cooperative agree-
ment to pay any person for influencing 
or attempting to influence an officer or 
employee of any agency, a Member of 
Congress, an officer or employee of 
Congress, or an employee of a Member 
of Congress in connection with any of 
the following covered Federal actions: 
the awarding of any Federal contract, 
the making of any Federal grant, the 
making of any Federal loan or loan 
Guarantee, the entering into of any co-
operative agreement, and the exten-
sion, continuation, renewal, amend-
ment, or modification of any Federal 
contract, grant, loan, loan Guarantee, 
or cooperative agreement. 

(b) Each person who requests or re-
ceives from an agency a commitment 
providing for the United States to in-
sure or guarantee a loan shall file with 
that agency a statement, set forth in 
the application form, whether that per-
son has made or has agreed to make 
any payment to influence or attempt 
to influence an officer or employee of 
any agency, a Member of Congress, an 
officer or employee of Congress, or an 
employee of a Member of Congress in 
connection with that loan insurance or 
Guarantee. 

(c) Each person who requests or re-
ceives from an agency a commitment 
providing for the United States to in-
sure or guarantee a loan shall file with 
that agency a Standard Form-LLL if 
that person has made or has agreed to 
make any payment to influence or at-
tempt to influence an officer or em-
ployee of any agency, a Member of Con-
gress, an officer or employee of Con-
gress, or an employee of a Member of 
Congress in connection with that loan 
insurance or Guarantee. 

(d) Each person shall file a certifi-
cation, contained in the application 
form, and a disclosure form (Standard 
Form-LLL), if required, with each sub-
mission that initiates agency consider-
ation of such person for: 

(1) Award of a Federal contract, 
grant, or cooperative agreement ex-
ceeding $100,000; or 

(2) An award of a Federal loan or a 
commitment providing for the United 
States to insure or guarantee a loan 
exceeding $150,000. 

(e) Each person shall file a certifi-
cation, and a disclosure form, if re-
quired, upon receipt by such person of: 

(1) A Federal contract, grant, or co-
operative agreement exceeding $100,000; 
or 

(2) A Federal loan or a commitment 
providing for the United States to in-
sure or guarantee a loan exceeding 
$150,000, unless such person previously 
filed a certification, and a disclosure 
form, if required, under paragraph (c) 
of this section. 

(f) Each person shall file a disclosure 
form at the end of each calendar quar-
ter in which there occurs any event 
that requires disclosure or that materi-
ally affects the accuracy of the infor-
mation contained in any disclosure 
form previously filed by such person 
under paragraphs (d) or (e) of this sec-
tion. An event that materially affects 
the accuracy of the information re-
ported includes: 

(1) A cumulative increase of $25,000 or 
more in the amount paid or expected to 
be paid for influencing or attempting 
to influence a covered Federal action; 
or 

(2) A change in the person(s) or indi-
vidual(s) influencing or attempting to 
influence a covered Federal action; or 

(3) A change in the officer(s), em-
ployee(s), or Member(s) contacted to 
influence or attempt to influence a 
covered Federal action. 

[68 FR 74416, Dec. 23, 2003] 

§ 2200.11 Government-wide debarment 
and suspension (nonprocurement). 

(a) Executive Order (E.O.) 12549 pro-
vides that, to the extent permitted by 
law, Executive departments and agen-
cies shall participate in a government-
wide system for nonprocurement debar-
ment and suspension. A person who is 
debarred or suspended shall be excluded 
from Federal financial and non-
financial assistance and benefits under 
Federal programs and activities. De-
barment or suspension of a participant 
in a program by one agency shall have 
governmentwide effect. The Board 
shall review the List of Debarred enti-
ties prior to making final loan Guar-
antee decisions. Suspension or debar-
ment may be a basis for denying a loan 
Guarantee. 
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(b) This section applies to all persons 
who have participated, are currently 
participating or may reasonably be ex-
pected to participate in transactions 
under Federal nonprocurement pro-
grams. For purposes of this section 
such transactions will be referred to as 
‘‘covered transactions.’’ 

(1) Covered transaction. For purposes 
of this section, a covered transaction is 
a primary covered transaction or a 
lower tier covered transaction. Covered 
transactions at any tier need not in-
volve the transfer of Federal funds. 

(i) Primary covered transaction. Except 
as noted in paragraph (b)(2) of this sec-
tion, a primary covered transaction is 
any nonprocurement transaction be-
tween an agency and a person, regard-
less of type, including: grants, coopera-
tive agreements, scholarships, fellow-
ships, contracts of assistance, loans, 
loan guarantees, subsidies, insurance, 
payments for specified use, donation 
agreements and any other nonprocure-
ment transactions between a Federal 
agency and a person. 

(ii) Lower tier covered transaction. A 
lower tier covered transaction is: 

(A) Any transaction between a par-
ticipant and a person other than a pro-
curement contract for goods or serv-
ices, regardless of type, under a pri-
mary covered transaction; 

(B) Any procurement contract for 
goods or services between a participant 
and a person, regardless of type, ex-
pected to equal or exceed the Federal 
procurement small purchase threshold 
fixed at 10 U.S.C. 2304(g) and 41 U.S.C. 
253(g) (currently $100,000) under a pri-
mary covered transaction; 

(C) Any procurement contract for 
goods or services between a participant 
and a person under a covered trans-
action, regardless of amount, under 
which that person will have a critical 
influence on or substantive control 
over that covered transaction. Such 
persons may include loan officers or 
chief executive officers acting as prin-
cipal investigators and providers of 
federally required audit services. 

(2) Exceptions. The following trans-
actions are not covered: 

(i) Statutory entitlements or manda-
tory awards (but not subtier awards 
thereunder which are not themselves 

mandatory), including deposited funds 
insured by the Federal Government; 

(ii) Direct awards to foreign govern-
ments or public international organiza-
tions, or transactions with foreign gov-
ernments or foreign governmental en-
tities, public international organiza-
tions, foreign government owned (in 
whole or in part) or controlled entities, 
entities consisting wholly or partially 
of foreign governments or foreign gov-
ernmental entities; 

(iii) Benefits to an individual as a 
personal entitlement without regard to 
the individual’s present responsibility 
(but benefits received in an individual’s 
business capacity are not accepted); 

(iv) Federal employment; 
(v) Transactions pursuant to national 

or agency-recognized emergencies or 
disasters; 

(vi) Incidental benefits derived from 
ordinary governmental operations; and 

(vii) Other transactions where the ap-
plication of this section would be pro-
hibited by law. 

(3) Board covered transactions. This 
section applies to the Board’s Loan 
Guarantees, subcontracts and trans-
actions at any tier that are charges as 
direct or indirect costs, regardless of 
type. 

(c) Primary covered transactions. Ex-
cept to the extent prohibited by law, 
persons who are debarred or suspended 
shall be excluded from primary covered 
transactions as either participants or 
principals throughout the Executive 
Branch of the Federal Government for 
the period of their debarment, suspen-
sion, or the period they are proposed 
for debarment under 48 CFR part 9, 
subpart 9.4. Accordingly, no agency 
shall enter into primary covered trans-
actions with such excluded persons 
during such period, except as permitted 
pursuant to paragraph (l) of this sec-
tion. 

(d) Lower tier covered transactions. Ex-
cept to the extent prohibited by law, 
persons who have been proposed for de-
barment under 48 CFR part 9, subpart 
9.4, debarred or suspended shall be ex-
cluded from participating as either 
participants or principals in all lower 
tier covered transactions (see para-
graph (b)(1)(ii) of this section for the 
period of their exclusion). 
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(e) Exceptions. Debarment or suspen-
sion does not affect a person’s eligi-
bility for: 

(1) Statutory entitlements or manda-
tory awards (but not subtier awards 
thereunder which are not themselves 
mandatory), including deposited funds 
insured by the Federal Government; 

(2) Direct awards to foreign govern-
ments or public international organiza-
tions, or transactions with foreign gov-
ernments or foreign governmental en-
tities, public international organiza-
tions, foreign government owned (in 
whole or in part) or controlled entities, 
and entities consisting wholly or par-
tially of foreign governments or for-
eign governmental entities; 

(3) Benefits to an individual as a per-
sonal entitlement without regard to 
the individual’s present responsibility 
(but benefits received in an individual’s 
business capacity are not accepted); 

(4) Federal employment; 
(5) Transactions pursuant to national 

or agency-recognized emergencies or 
disasters; 

(6) Incidental benefits derived from 
ordinary governmental operations; and 

(7) Other transactions where the ap-
plication of this section would be pro-
hibited by law. 

(f) Persons who are ineligible are ex-
cluded in accordance with the applica-
ble statutory, executive order, or regu-
latory authority. 

(g) Persons who accept voluntary ex-
clusions are excluded in accordance 
with the terms of their settlements. 
The Board shall, and participants may, 
contact the original action agency to 
ascertain the extent of the exclusion. 

(h) The Board may grant an excep-
tion permitting a debarred, suspended, 
or voluntarily excluded person, or a 
person proposed for debarment under 48 
CFR part 9, subpart 9.4, to participate 
in a particular covered transaction 
upon a written determination by the 
agency head or an authorized designee 
stating the reason(s) for deviating from 
the Presidential policy established by 
Executive Order 12549. However, in ac-
cordance with the President’s stated 
intention in the Executive Order, ex-
ceptions shall be granted only infre-
quently. Exceptions shall be reported 
in accordance with the Executive 
Order. 

(i) Notwithstanding the debarment, 
suspension, proposed debarment under 
48 CFR part 9, subpart 9.4, determina-
tion of ineligibility, or voluntary ex-
clusion of any person by an agency, 
agencies and participants may con-
tinue covered transactions in existence 
at the time the person was debarred, 
suspended, proposed for debarment 
under 48 CFR part 9, subpart 9.4, de-
clared ineligible, or voluntarily ex-
cluded. A decision as to the type of ter-
mination action, if any, to be taken 
should be made only after thorough re-
view to ensure the propriety of the pro-
posed action. 

(j) Agencies and participants shall 
not renew or extend covered trans-
actions (other than no-cost time exten-
sions) with any person who is debarred, 
suspended, proposed for debarment 
under 48 CFR part 9, subpart 9.4, ineli-
gible or voluntary excluded, except as 
provided in paragraph (h) of this sec-
tion. 

(k) Except as permitted under para-
graphs (h) or (i) of this section, a par-
ticipant shall not knowingly do busi-
ness under a covered transaction with 
a person who is: 

(1) Debarred or suspended; 
(2) Proposed for debarment under 48 

CFR part 9, subpart 9.4; or 
(3) Ineligible for or voluntarily ex-

cluded from the covered transaction. 
(l) Violation of the restriction under 

paragraph (k) of this section may re-
sult in disallowance of costs, annul-
ment or termination of award, issuance 
of a stop work order, debarment or sus-
pension, or other remedies as appro-
priate. 

(m) A participant may rely upon the 
certification of a prospective partici-
pant in a lower tier covered trans-
action that it and its principals are not 
debarred, suspended, proposed for de-
barment under 48 CFR part 9, subpart 
9.4, ineligible, or voluntarily excluded 
from the covered transaction, unless it 
knows that the certification is erro-
neous. An agency has the burden of 
proof that a participant did knowingly 
do business with a person that filed an 
erroneous certification. 

[68 FR 74416, Dec. 23, 2003] 
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§ 2200.12 Freedom of Information Act. 
(a) Definitions. All terms used in this 

section, which are defined in 5 U.S.C. 
551 or 5 U.S.C. 552 shall have the same 
meaning in this section. In addition 
the following definitions apply to this 
section: 

(1) FOIA, as used in this section, 
means the ‘‘Freedom of Information 
Act,’’ as amended, 5 U.S.C. 552. 

(2) Commercial use request means a re-
quest from or on behalf of one who 
seeks information for a use or purpose 
that furthers the commercial, trade, or 
profit interests of the requester or the 
person on whose behalf the request is 
made. 

(3) Direct costs mean those expendi-
tures that the Board actually incurs in 
searching for, reviewing, and dupli-
cating documents in response to a re-
quest made under paragraph (c) of this 
section. Direct costs include, for exam-
ple, the labor costs of the employee 
performing the work (the basic rate of 
pay for the employee, plus 16 percent of 
that rate to cover benefits). Not in-
cluded in direct costs are overhead ex-
penses such as the costs of space and 
heating or lighting of the facility in 
which the records are kept. 

(4) Duplication means the process of 
making a copy of a document in re-
sponse to a request for disclosure of 
records or for inspection of original 
records that contain exempt material 
or that otherwise cannot be inspected 
directly. Among others, such copies 
may take the form of paper, microfilm, 
audiovisual materials, or machine- 
readable documentation (e.g., magnetic 
tape or disk). 

(5) Educational institution means a 
preschool, a public or private elemen-
tary or secondary school, or an institu-
tion of undergraduate higher edu-
cation, graduate higher education, pro-
fessional education, or an institution 
of vocational education that operates a 
program of scholarly research. 

(6) Noncommercial scientific institution 
refers to an institution that is not op-
erated on a ‘‘commercial’’ basis (as 
that term is used in this section) and 
which is operated solely for the pur-
pose of conducting scientific research, 
the results of which are not intended to 
promote any particular product or in-
dustry. 

(7) News means information about 
current events or that would be of cur-
rent interest to the public. Examples of 
news media entities include, but are 
not limited to, television or radio sta-
tions broadcasting to the public at 
large, and publishers of newspapers and 
other periodicals (but only in those in-
stances when they can qualify as dis-
seminators of ‘‘news’’) who make their 
products available for purchase or sub-
scription by the general public. ‘‘Free-
lance’’ journalists may be regarded as 
working for a news organization if they 
can demonstrate a solid basis for ex-
pecting publication through that orga-
nization, even though not actually em-
ployed by it. 

(8) Representative of the news media 
means any person actively gathering 
news for an entity that is organized 
and operated to publish or broadcast 
news to the general public. 

(9) Review means the process of exam-
ining documents, located in response to 
a request for access, to determine 
whether any portion of a document is 
exempt information. It includes doing 
all that is necessary to excise the docu-
ments and otherwise to prepare them 
for release. Review does not include 
time spent resolving general legal or 
policy issues regarding the application 
of exemptions. 

(10) Search means the process of look-
ing for material that is responsive to a 
request, including page-by-page or line- 
by-line identification within docu-
ments. Searches may be done manually 
or by computer. 

(b) Records available for public inspec-
tion and copying—(1) Types of records 
made available. The information in this 
section is furnished for the guidance of 
the public and in compliance with the 
requirements of the FOIA. This section 
sets forth the procedures the Board fol-
lows to make publicly available the 
materials specified in 5 U.S.C. 552(a)(2). 
These materials shall be made avail-
able for inspection and copying at the 
Board’s offices pursuant to 5 U.S.C. 
552(a)(2). Information routinely pro-
vided to the public as part of a regular 
Board activity (for example, press re-
leases) may be provided to the public 
without following this section. 

(2) Reading room procedures. Informa-
tion available under this section is 
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available for inspection and copying, 
from 9 a.m. to 5 p.m. weekdays, at 1400 
Independence Avenue, SW., Wash-
ington, DC. 

(3) Electronic records. Information 
available under this section shall also 
be available on the Board’s Web site 
found at http://www.usda.gov/rus/ 
localtvboard. 

(c) Records available to the public on 
request—(1) Types of records made avail-
able. All records of the Board that are 
not available under paragraph (b) of 
this section shall be made available 
upon request, pursuant to the proce-
dures in this section and the exceptions 
set forth in the FOIA. 

(2) Procedures for requesting records. A 
request for records shall reasonably de-
scribe the records in a way that en-
ables the Board’s staff to identify and 
produce the records with reasonable ef-
fort and without unduly burdening or 
significantly interfering with any of 
the Board’s operations. The request 
shall be submitted in writing to the 
Secretary of the Board at LOCAL Tele-
vision Loan Guarantee Board, 1400 
Independence Avenue, SW., STOP 1575, 
Room 2919–S, Washington, DC 20250– 
1575, or sent by facsimile to the Sec-
retary of the Board at (202) 720–2734. 
The request shall be clearly marked 
FREEDOM OF INFORMATION ACT RE-
QUEST. 

(3) Contents of request. The request 
shall contain the following informa-
tion: 

(i) The name and address of the re-
quester, and the telephone number at 
which the requester can be reached 
during normal business hours; 

(ii) Whether the requested informa-
tion is intended for commercial use, or 
whether the requester represents an 
educational or noncommercial sci-
entific institution, or news media; 

(iii) A statement agreeing to pay the 
applicable fees, or a statement identi-
fying any fee limitation desired, or a 
request for a waiver or reduction of 
fees that satisfies paragraph (f) of this 
section. 

(d) Processing requests—(1) Priority of 
responses. The date of receipt for any 
request, including one that is addressed 
incorrectly or that is referred to the 
Board by another agency, is the date 
the Secretary of the Board actually re-

ceives the request. The Secretary of 
the Board shall normally process re-
quests in the order they are received. 
However, in the Secretary of the 
Board’s discretion, the Board may use 
two or more processing tracks by dis-
tinguishing between simple and more 
complex requests based on the number 
of pages involved, or some other meas-
ure of the amount of work and/or time 
needed to process the request, and 
whether the request qualifies for expe-
dited processing as described in para-
graph (d)(2) of this section. When using 
multitrack processing, the Secretary of 
the Board may provide requesters in 
the slower track(s) with an oppor-
tunity to limit the scope of their re-
quests in order to qualify for faster 
processing. The Secretary of the Board 
shall contact the requester by tele-
phone or by letter, whichever is most 
efficient in each case. 

(2) Expedited processing. (i) A person 
may request expedited access to 
records by submitting a statement, 
certified to be true and correct to the 
best of that person’s knowledge and be-
lief, that demonstrates a compelling 
need for the records, as defined in 5 
U.S.C. 552(a)(6)(E)(v). 

(ii) The Secretary of the Board shall 
notify a requester of the determination 
whether to grant or deny a request for 
expedited processing within ten work-
ing days of receipt of the request. If the 
Secretary of the Board grants the re-
quest for expedited processing, the 
Board shall process the request for ac-
cess to information as soon as prac-
ticable. If the Secretary of the Board 
denies a request for expedited proc-
essing, the requester may file an appeal 
pursuant to the procedures set forth in 
paragraph (e) of this section, and the 
Board shall respond to the appeal with-
in twenty days after the appeal was re-
ceived by the Board. 

(3) Time limits. The time for response 
to requests shall be 20 working days, 
except: 

(i) In the case of expedited treatment 
under paragraph (d)(2) of this section; 

(ii) Where the running of such time is 
suspended for payment of fees pursuant 
to paragraph (f)(2)(ii) of this section; 

(iii) Where the estimated charge is 
less than $250, and the requester does 
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not guarantee payment pursuant to 
paragraph (f)(2)(i) of this section; or 

(iv) In unusual circumstances, as de-
fined in 5 U.S.C. 552(a)(6)(B)(iii), the 
time limit may be extended for a pe-
riod of time not to exceed 10 working 
days as provided by written notice to 
the requester, setting forth the reasons 
for the extension and the date on which 
a determination is expected to be dis-
patched; or such alternative time pe-
riod as mutually agreed to by the Sec-
retary of the Board and the requester 
when the Secretary of the Board noti-
fies the requester that the request can-
not be processed in the specified time 
limit. 

(4) Response to request. In response to 
a request that satisfies paragraph (c) of 
this section, an appropriate search 
shall be conducted of records in the 
custody and control of the Board on 
the date of receipt of the request, and 
a review made of any responsive infor-
mation located. The Secretary of the 
Board shall notify the requester of: 

(i) The Secretary of the Board’s de-
termination of the request and the rea-
sons therefore; 

(ii) The information withheld, and 
the basis for withholding; and 

(iii) The right to appeal any denial or 
partial denial, pursuant to paragraph 
(e) of this section. 

(5) Referral to another agency. To the 
extent a request covers documents that 
were created by, obtained from, classi-
fied by, or is in the primary interest of 
another agency, the Secretary of the 
Board may refer the request to that 
agency for a direct response by that 
agency and inform the requester 
promptly of the referral. The Secretary 
of the Board shall consult with another 
Federal agency before responding to a 
requester if the Board receives a re-
quest for a record in which: 

(i) Another Federal agency subject to 
the FOIA has a significant interest, but 
not the primary interest; or 

(ii) Another Federal agency not sub-
ject to the FOIA has the primary inter-
est or a significant interest. Ordi-
narily, the agency that originated a 
record will be presumed to have the 
primary interest in it. 

(6) Providing responsive records. (i) A 
copy of records or portions of records 
responsive to the request shall be sent 

to the requester by regular U.S. mail 
to the address indicated in the request, 
unless the requester elects to take de-
livery of the documents at the Board’s 
Freedom of Information Office or 
makes other acceptable arrangements, 
or the Secretary of the Board deems it 
appropriate to send the documents by 
another means. The Secretary of the 
Board shall provide a copy of the 
record in any form or format requested 
if the record is readily reproducible in 
that form or format, but the Secretary 
of the Board need not provide more 
than one copy of any record to a re-
quester. 

(ii) The Secretary of the Board shall 
provide any reasonably segregable por-
tion of a record that is responsive to 
the request after deleting those por-
tions that are exempt under the FOIA 
or this section. 

(iii) Except where disclosure is ex-
pressly prohibited by statute, regula-
tion, or order, the Secretary of the 
Board may authorize the release of 
records that are exempt from manda-
tory disclosure whenever the Board or 
designated Board members determine 
that there would be no foreseeable 
harm in such disclosure. 

(iv) The Board is not required in re-
sponse to the request to create records 
or otherwise to prepare new records. 

(7) Prohibition against disclosure. Ex-
cept as provided in this part, no officer, 
employee, or agent of the Board shall 
disclose or permit the disclosure of any 
unpublished information of the Board 
to any person (other than Board offi-
cers, employees, or agents properly en-
titled to such information for the per-
formance of official duties), unless re-
quired by law. 

(e) Appeals. (1) Any person denied ac-
cess to Board records requested under 
paragraph (c) of this section, denied ex-
pedited processing under paragraph (d) 
of this section, or denied a waiver of 
fees under paragraph (f) of this section 
may file a written appeal within 30 cal-
endar days after the date of such denial 
with the Board. The written appeal 
shall prominently display the phrase 
FREEDOM OF INFORMATION ACT AP-
PEAL on the first page, and shall be ad-
dressed to Chairman of the Board, 
LOCAL Television Loan Guarantee 
Board, 1400 Independence Avenue, SW., 
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STOP 1575, Room 2919–S, Washington, 
DC 20250–1575, or sent by facsimile to 
(202) 720–2734. The appeal shall include 
a copy of the original request, the ini-
tial denial, if any, and a statement of 
the reasons why the requested records 
should be made available and why the 
initial denial was in error. 

(2) The Chairman of the Board shall 
make a determination regarding any 
appeal within 20 working days of actual 
receipt of the appeal, and the deter-
mination letter shall notify the appeal-
ing party of the right to seek judicial 
review in event of denial. 

(f) Fee schedules and waiver of fees—(1) 
Fee schedule. The fees applicable to a 
request for records pursuant to para-
graph (c) of this section are set forth in 
the uniform fee schedule at the end of 
this paragraph (f). 

(i) Search. (A) Search fees shall be 
charged for all requests other than re-
quests made by educational institu-
tions, noncommercial scientific insti-
tutions, or representatives of the news 
media, subject to the limitations of 
paragraph (f)(1)(iv) of this section. The 
Secretary of the Board shall charge for 
time spent searching even if no respon-
sive record is located or if the Sec-
retary of the Board withholds the 
record(s) located as entirely exempt 
from disclosure. Search fees shall be 
the direct costs of conducting the 
search by the involved employees. 

(B) For computer searches of records, 
requesters will be charged the direct 
costs of conducting the search, al-
though certain requesters (as provided 
in paragraph (f)(3) of this section) will 
be charged no search fee and certain 
other requesters (as provided in para-
graph (f)(3)) are entitled to the cost 
equivalent of two hours of manual 
search time without charge. These di-
rect costs include the costs, attrib-
utable to the search, of operating a 
central processing unit and operator/ 
programmer salary. 

(ii) Duplication. Duplication fees will 
be charged to all requesters, subject to 
the limitations of paragraph (f)(1)(iv) 
of this section. For a paper photocopy 
of a record (no more than one copy of 
which need be supplied), the fee shall 
be 15 cents per page. For copies pro-
duced by computer, such as tapes or 
printouts, the Secretary of the Board 

shall charge the direct costs, including 
operator time, of producing the copy. 
For other forms of duplication, the 
Secretary of the Board will charge the 
direct costs of that duplication. 

(iii) Review. Review fees shall be 
charged to requesters who make a com-
mercial use request. Review fees shall 
be charged only for the initial record 
review—the review done when the Sec-
retary of the Board determines wheth-
er an exemption applies to a particular 
record at the initial request level. No 
charge will be made for review at the 
administrative appeal level for an ex-
emption already applied. However, 
records withheld under an exemption 
that is subsequently determined not to 
apply may be reviewed again to deter-
mine whether any other exemption not 
previously considered applies, and the 
costs of that review are chargeable. Re-
view fees shall be the direct costs of 
conducting the review by the involved 
employees. 

(iv) Limitations on charging fees. (A) 
No search fee will be charged for re-
quests by educational institutions, 
noncommercial scientific institutions, 
or representatives of the news media. 

(B) No search fee or review fee will be 
charged for a quarter-hour period un-
less more than half of that period is re-
quired for search or review. 

(C) Whenever a total fee calculated 
under this paragraph is $25 or less for 
any request, no fee will be charged. 

(D) For requesters other than those 
seeking records for a commercial use, 
no fee will be charged unless the cost of 
search in excess of two hours plus the 
cost of duplication in excess of 100 
pages totals more than $25. 

(2) Payment procedures. All persons re-
questing records pursuant to paragraph 
(c) of this section shall pay the applica-
ble fees before the Secretary of the 
Board sends copies of the requested 
records, unless a fee waiver has been 
granted pursuant to paragraph (f)(6) of 
this section. Requesters must pay fees 
by check or money order made payable 
to the Treasury of the United States. 

(i) Advance notification of fees. If the 
estimated charges are likely to exceed 
$25, the Secretary of the Board shall 
notify the requester of the estimated 
amount, unless the requester has indi-
cated a willingness to pay fees as high 
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as those anticipated. Upon receipt of 
such notice, the requester may confer 
with the Secretary of the Board to re-
formulate the request to lower the 
costs. The processing of the request 
shall be suspended until the requester 
provides the Secretary of the Board 
with a written guarantee that payment 
will be made upon completion of the 
processing. 

(ii) Advance payment. The Secretary 
of the Board shall require advance pay-
ment of any fee estimated to exceed 
$250. The Secretary of the Board shall 
also require full payment in advance 
where a requester has previously failed 
to pay a fee in a timely fashion. If an 
advance payment of an estimated fee 
exceeds the actual total fee by $1 or 
more, the difference shall be refunded 
to the requester. The time period for 
responding to requests under paragraph 
(d)(4) of this section, and the proc-
essing of the request shall be suspended 
until the Secretary of the Board re-
ceives the required payment. 

(iii) Late charges. The Secretary of 
the Board may assess interest charges 
when fee payment is not made within 
30 days of the date on which the billing 
was sent. Assessment of such interest 
will commence on the 31st day fol-
lowing the day on which the billing 
was sent. Interest is at the rate pre-
scribed in 31 U.S.C. 3717. 

(3) Categories of uses. The fees as-
sessed depend upon the fee category. In 
determining which category is appro-
priate, the Secretary of the Board shall 
look to the identity of the requester 
and the intended use set forth in the 
request for records. Where a requester’s 
description of the use is insufficient to 
make a determination, the Secretary 
of the Board may seek additional clari-
fication before categorizing the re-
quest. 

(i) Commercial use requester. The fees 
for search, duplication, and review 
apply when records are requested for 
commercial use. 

(ii) Educational, non-commercial sci-
entific institutions, or representatives of 
the news media requesters. The fees for 
duplication apply when records are not 
sought for commercial use, and the re-
quester is a representative of the news 
media or an educational or non-
commercial scientific institution, 

whose purpose is scholarly or scientific 
research. The first 100 pages of duplica-
tion, however, will be provided free. 

(iii) All other requesters. For all other 
requests, the fees for search and dupli-
cation apply. The first two hours of 
search time and the first 100 pages of 
duplication, however, will be provided 
free. 

(4) Nonproductive search. Fees for 
search may be charged even if no re-
sponsive documents are found. Fees for 
search and review may be charged even 
if the request is denied. 

(5) Aggregated requests. A requester 
may not file multiple requests at the 
same time, solely in order to avoid 
payment of fees. If the Secretary of the 
Board reasonably believes that a re-
quester is separating a request into a 
series of requests for the purpose of 
evading the assessment of fees or that 
several requesters appear to be acting 
together to submit multiple requests 
solely in order to avoid payment of 
fees, the Secretary of the Board may 
aggregate such requests and charge ac-
cordingly. It is considered reasonable 
for the Secretary of the Board to pre-
sume that multiple requests by one re-
quester on the same topic made within 
a 30-day period have been made to 
avoid fees. 

(6) Waiver or reduction of fees. A re-
quest for a waiver or reduction of the 
fees, and the justification for the waiv-
er, shall be included with the request 
for records to which it pertains. If a 
waiver is requested and the requester 
has not indicated in writing an agree-
ment to pay the applicable fees if the 
waiver request is denied, the time for 
response to the request for documents, 
as set forth in under paragraph (d)(4) of 
this section, shall not begin until a de-
termination has been made on the re-
quest for a waiver or reduction of fees. 

(i) Standards for determining waiver or 
reduction. The Secretary of the Board 
may grant a waiver or reduction of fees 
where it is determined both that dis-
closure of the information is in the 
public interest because it is likely to 
contribute significantly to public un-
derstanding of the operation or activi-
ties of the government, and that the 
disclosure of information is not pri-
marily in the commercial interest of 
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the requester. In making this deter-
mination, the following factors shall be 
considered: 

(A) Whether the subject of the 
records concerns the operations or ac-
tivities of the government; 

(B) Whether disclosure of the infor-
mation is likely to contribute signifi-
cantly to public understanding of gov-
ernment operations or activities; 

(C) Whether the requester has the in-
tention and ability to disseminate the 
information to the public; 

(D) Whether the information is al-
ready in the public domain; 

(E) Whether the requester has a com-
mercial interest that would be 
furthered by the disclosure; and, if so, 

(F) Whether the magnitude of the 
identified commercial interest of the 
requester is sufficiently large, in com-
parison with the public interest in dis-
closure, that disclosure is primarily in 
the commercial interest of the re-
quester. 

(ii) Contents of request for waiver. A 
request for a waiver or reduction of 
fees shall include a clear statement of 
how the request satisfies the criteria 
set forth in paragraph (f)(6)(i) of this 
section. 

(iii) Burden of proof. The burden shall 
be on the requester to present evidence 
or information in support of a request 
for a waiver or reduction of fees. 

(iv) Determination by Secretary of the 
Board. The Secretary of the Board shall 
make a determination on the request 
for a waiver or reduction of fees and 
shall notify the requester accordingly. 
A denial may be appealed to the Board 
in accordance with paragraph (e) of 
this section. 

(7) Uniform fee schedule. 

Service Rate 

(i) Manual search ................... Actual salary rate of em-
ployee involved, plus 16 
percent of salary rate. 

(ii) Computerized search ....... Actual direct cost, including 
operator time. 

(iii) Duplication of records: 
(A) Paper copy reproduc-

tion.
$.15 per page. 

(B) Other reproduction 
(e.g., computer disk or 
printout, microfilm, 
microfiche, or 
microform).

Actual direct cost, including 
operator time. 

Service Rate 

(iv) Review of records (in-
cludes employee prepara-
tion for release, i.e. excis-
ing).

Actual salary rate of con-
ducting review, plus 16 
percent of salary rate. 

(g) Request for confidential treatment of 
business information—(1) Submission of 
request. Any submitter of information 
to the Board who desires confidential 
treatment of business information pur-
suant to 5 U.S.C. 552(b)(4) shall file a 
request for confidential treatment with 
the Board at the time the information 
is submitted or a reasonable time after 
submission. 

(2) Form of request. Each request for 
confidential treatment of business in-
formation shall state in reasonable de-
tail the facts supporting the commer-
cial or financial nature of the business 
information and the legal justification 
under which the business information 
should be protected. Conclusory state-
ments that release of the information 
would cause competitive harm gen-
erally will not be considered sufficient 
to justify confidential treatment. 

(3) Designation and separation of con-
fidential material. All information con-
sidered confidential by a submitter 
shall be clearly designated ‘‘PROPRI-
ETARY’’ or ‘‘BUSINESS CONFIDEN-
TIAL’’ in the submission and separated 
from information for which confiden-
tial treatment is not requested. Failure 
to segregate confidential commercial 
or financial information from other 
material may result in release of the 
nonsegregated material to the public 
without notice to the submitter. 

(h) Request for access to confidential 
commercial or financial information—(1) 
Request for confidential commercial or fi-
nancial information. A request by a sub-
mitter for confidential treatment of 
any business information shall be con-
sidered in connection with a request 
for access to that information. 

(2) Notice to the submitter. (i) The Sec-
retary of the Board shall notify a sub-
mitter who requested confidential 
treatment of information pursuant to 5 
U.S.C. 552(b)(4), of the request for ac-
cess. 

(ii) Absent a request for confidential 
treatment, the Secretary of the Board 
may notify a submitter of a request for 
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access to submitter’s business informa-
tion if the Secretary of the Board rea-
sonably believes that disclosure of the 
information may cause substantial 
competitive harm to the submitter. 

(iii) The notice given to the sub-
mitter by mail, return receipt re-
quested, shall be given as soon as prac-
ticable after receipt of the request for 
access, and shall describe the request 
and provide the submitter seven work-
ing days from the date of notice, to 
submit written objections to disclosure 
of the information. Such statement 
shall specify all grounds for with-
holding any of the information and 
shall demonstrate why the information 
which is considered to be commercial 
or financial information, and that the 
information is a trade secret, is privi-
leged or confidential, or that its disclo-
sure is likely to cause substantial com-
petitive harm to the submitter. If the 
submitter fails to respond to the notice 
within the time specified, the sub-
mitter will be considered to have no 
objection to the release of the informa-
tion. Information a submitter provides 
under this paragraph may itself be sub-
ject to disclosure under the FOIA. 

(3) Exceptions to notice to submitter. 
Notice to the submitter need not be 
given if: 

(i) The Secretary of the Board deter-
mines that the request for access 
should be denied; 

(ii) The requested information law-
fully has been made available to the 
public; 

(iii) Disclosure of the information is 
required by law (other than 5 U.S.C. 
552); or 

(iv) The submitter’s claim of con-
fidentiality under 5 U.S.C. 552(b)(4) ap-
pears obviously frivolous or has al-
ready been denied by the Secretary of 
the Board, except that in this last in-
stance the Secretary of the Board shall 
give the submitter written notice of 
the determination to disclose the infor-
mation at least seven working days 
prior to disclosure. 

(4) Notice to requester. At the same 
time the Secretary of the Board noti-
fies the submitter, the Secretary of the 
Board also shall notify the requester 
that the request is subject to the provi-
sions of this section. 

(5) Determination by Secretary of the 
Board. The Secretary of the Board’s de-
termination whether or not to disclose 
any information for which confidential 
treatment has been requested pursuant 
to this section shall be communicated 
to the submitter and the requester im-
mediately. If the Secretary of the 
Board determines to disclose the busi-
ness information over the objection of 
a submitter, the Secretary of the Board 
shall give the submitter written notice 
via mail, return receipt requested, or 
similar means, which shall include: 

(i) A statement of reason(s) why the 
submitter’s objections to disclosure 
were not sustained; 

(ii) A description of the business in-
formation to be disclosed; and 

(iii) A statement that the component 
intends to disclose the information 
seven working days from the date the 
submitter receives the notice. 

(6) Notice of lawsuit. The Secretary of 
the Board shall promptly notify any 
submitter of information covered by 
this section of the filing of any suit 
against the Board to compel disclosure 
of such information, and shall prompt-
ly notify a requester of any suit filed 
against the Board to enjoin the disclo-
sure of requested documents. 

[68 FR 74416, Dec. 23, 2003] 

PART 2201—LOCAL TELEVISION 
LOAN GUARANTEE PROGRAM— 
PROGRAM REGULATIONS 

Subpart A—General 

Sec. 
2201.1 Definitions. 
2201.2–2201.8 [Reserved] 
2201.9 Limitation on the applicability of the 

definition of Local Television Broadcast 
signals. 

Subpart B—Loan Guarantees 

2201.10 Loan amount and Guarantee per-
centage. 

2201.11 Application requirements. 
2201.12 Applicant. 
2201.13 Lender. 
2201.14 Eligible Loan purposes. 
2201.15 Ineligible Loan purposes. 
2201.16 Environmental requirements. 
2201.17 Submission of applications. 
2201.18 Application selection. 
2201.19 Loan terms. 
2201.20 Collateral. 
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2201.21 Fees. 
2201.22 Issuance of Guarantees. 
2201.23 Funding for the Program. 
2201.24 Insurance. 
2201.25 Performance Agreement. 
2201.26 Lender standard of care. 
2201.27 Assignment or transfer of Loans. 
2201.28 Participation in guaranteed Loans. 
2201.29 Supplemental guarantees. 
2201.30 Adjustments. 
2201.31 Indemnification. 
2201.32 Termination of obligations. 
2201.33 Defaults. 
2201.34 OMB Control Number. 

AUTHORITY: 47 U.S.C. 1101 et seq.; Pub. L. 
106–553; Pub. L. 107–171. 

SOURCE: 68 FR 74422, Dec. 23, 2003, unless 
otherwise noted. 

Subpart A—General 
§ 2201.1 Definitions. 

Act means Title X of Public Law 106– 
553, entitled the Launching Our Com-
munities’ Access to Local Television 
(LOCAL TV) Act of 2000, as amended. 

Administrator means the Adminis-
trator of the Rural Utilities Service, 
U.S. Department of Agriculture, acting 
pursuant to the Act and on behalf of 
the Board. 

Affiliate means any person or entity 
that controls, or is controlled by, or is 
under common control with, another 
person or entity; and may include any 
individual who is a director or senior 
management officer of an Affiliate, a 
shareholder controlling more than 25 
percent of the voting securities of an 
Affiliate, or more than 25 percent of 
the ownership interest in an Affiliate 
not organized in stock form. 

Agent means that Lender authorized 
to take such actions, exercise such 
powers, and perform such duties on be-
half and in representation of all Lend-
ers party to a Guarantee of a single 
Loan, as is required by, or necessarily 
incidental to, the terms and conditions 
of the Guarantee. 

Applicant means any party that is 
seeking financing under the Act in 
order to provide access to Local Tele-
vision Broadcast Signals for house-
holds in Nonserved Areas and Under-
served Areas. 

Asset means anything owned by the 
Applicant that has commercial or ex-
change value including, but not limited 
to, cash flows and rights thereto. 

Banking Institution means a bank or 
bank holding company. 

Board means the LOCAL Television 
Loan Guarantee Board authorized by 
the Act to approve Guarantees to fa-
cilitate access, on a technologically 
neutral basis, to Local Television 
Broadcast Signals for households lo-
cated in Nonserved Areas and Under-
served Areas. 

Borrower means the entity liable for 
the payment of principal and interest 
on any Loan guaranteed under the Act, 
where such entity shall be a corpora-
tion, partnership, joint venture trustee 
or government entity, agency or in-
strumentality. An individual cannot be 
a Borrower. 

Collateral means all Assets economi-
cally pledged by the Applicant, any Af-
filiate of the Applicant, or both that is 
required under the provisions of the 
Act or the Loan Documents to secure 
the repayment of the indebtedness of 
the Borrower under the Loan Docu-
ments. 

Default means a failure by a Bor-
rower, other than a Payment Default, 
on its obligations under the Loan Doc-
uments which has not been cured by 
the Borrower or duly waived by the 
Lender within any applicable cure pe-
riod. 

Designated Market Area (DMA) means 
an area designated as such by Nielsen 
Media Research and published in the 
most recent Nielsen Station Index Di-
rectory and Nielsen Station Index 
United States Television Household Es-
timates. 

Generally Accepted Accounting Prin-
ciples (GAAP) means a common set of 
accounting standards and procedures 
that are either promulgated by an au-
thoritative accounting rulemaking 
body or accepted as appropriate due to 
wide-spread application in the United 
States. 

Guarantee means the written agree-
ment, including all terms and condi-
tions and all exhibits thereto, guaran-
teeing repayment of a specified per-
centage of the principal of a Loan pur-
suant to the Act. 

Guaranteed Portion means the portion 
of the principal of a loan that is sub-
ject to the Guarantee. 

VerDate Sep<11>2014 09:11 Apr 13, 2017 Jkt 241026 PO 00000 Frm 00047 Fmt 8010 Sfmt 8010 Y:\SGML\241026.XXX 241026pm
an

gr
um

 o
n 

D
S

K
3G

D
R

08
2P

R
O

D
 w

ith
 C

F
R



38 

7 CFR Ch. XX (1–1–17 Edition) § 2201.1 

High-Speed Internet means a data con-
nection to the Internet providing an in-
formation rate exceeding 200 kilobits 
per second (kbps) in the consumer’s 
connection to the network in at least 
one direction, either from the provider 
to the consumer (downstream) or from 
the consumer to the provider (up-
stream). 

Lender means an entity that has 
committed to make a Loan to an Ap-
plicant, where such entity shall be: 

(1) An entity currently engaged in 
commercial lending in the normal 
course of its business; or 

(2) A nonprofit corporation, including 
the National Rural Utilities Coopera-
tive Finance Corporation, engaged pri-
marily in commercial lending, but does 
not include any governmental entity or 
any Affiliate thereof, the Federal Agri-
cultural Mortgage Corporation, any in-
stitution supervised by the Office of 
Federal Housing Enterprise Oversight, 
the Federal Housing Finance Board, or 
any Affiliate of such entities. 

Loan means a Loan guaranteed pur-
suant to the Act and includes the funds 
made available to the Borrower by the 
Lender. 

Loan Agreement means the contract 
between the Lender and the Borrower, 
approved by the Board, setting forth 
the terms applicable to the Loan. 

Loan Documents means the Loan 
Agreement, Guarantee and all other in-
struments, and all documentation be-
tween or among the Lender, the Bor-
rower, and the Board or Administrator, 
evidencing the making, disbursing, se-
curing, collecting, or otherwise admin-
istering of the Loan. 

Local Television Broadcast means the 
signals of all Television Broadcast Sta-
tions located in a DMA. However, when 
more than one commercial Television 
Broadcast Station within the same 
DMA is affiliated with a particular Tel-
evision Network, the signal of any one 
of these commercial Television Broad-
cast Stations will qualify as the Local 
Television Broadcast Signal of the net-
work at that location, unless such sta-
tions are licensed to communities in 
different States, in which case both 
stations must be counted. Even if they 
are not affiliated with the same Tele-
vision Network, when two or more 
commercial Television Broadcast Sta-

tions simultaneously broadcast the 
identical programming for more than 
50 percent of the broadcast week, the 
signal of any one of these Television 
Broadcast Stations will qualify as the 
Local Television Broadcast Signal. 
When two or more noncommercial tele-
vision stations simultaneously broad-
cast the same programming for more 
than 50 percent of prime time as de-
fined in 47 CFR 76.5(n), and more than 
50 percent outside of prime time over a 
3-month period, the signal of any one 
of these Television Broadcast Stations 
will qualify as the Local Television 
Broadcast Signal. In areas not included 
in a DMA, but under the jurisdiction of 
the Federal Communications Commis-
sion (FCC), an appropriate set of Local 
Television Broadcast Signals will be 
determined on a case-by-case basis, 
subject to the approval of the Board. 

Low Power Television Station means a 
station authorized by the FCC under 
subpart G of part 74 of title 47, Code of 
Federal Regulations, that may re-
transmit the programs and signals of a 
Television Broadcast Station and that 
may originate programming in any 
amount greater than 30 seconds per 
hour and/or operates a subscription 
service. 

Net equity means the value of the 
total Assets of an entity, less the total 
liabilities of that entity, as recorded 
under Generally Accepted Accounting 
Principles for the fiscal quarter ended 
immediately prior to the date on which 
the subject Loan is approved. 

Net Worth Ratio means the book value 
of equity over total Assets. 

Nonserved Area means any area that 
is outside the grade B contour (as de-
termined using standards employed by 
the Federal Communications Commis-
sion (FCC)) of the Local Television 
Broadcast Signals serving a particular 
Designated Market Area and does not 
have access to such signals by any 
commercial, for profit, multichannel 
video provider. 

Offer of Guarantee means the Board’s 
decision to approve an application for, 
and extend a Guarantee under, the 
LOCAL TV Act. 

Payment Default means any failure of 
a Borrower to pay any amount of prin-
cipal or interest on the Loan when and 
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as due under the Loan Agreement (in-
cluding, without limitation, following 
any acceleration thereunder) which has 
not been cured within any applicable 
cure period. 

Payment Demand means a request, by 
the Lender or Agent, following a Pay-
ment Default, in writing to the Board, 
for payment under the Guarantee in re-
spect of the defaulted principal. 

Performance Agreement means the 
written agreement between the Admin-
istrator and the Borrower (and Lender, 
if applicable), pursuant to which the 
Borrower provides stipulated perform-
ance schedules with respect to Local 
Television Broadcast Signals provided 
through the Project. 

Program means the LOCAL Television 
Loan Guarantee Program (LOCAL TV 
Program) established under the Act. 

Project means a proposal for the ac-
quisition, improvement, enhancement, 
construction, deployment, launch, or 
rehabilitation of the means to deliver 
Local Television Broadcast Signals to 
a Nonserved Area or Underserved Area. 

Regulatory Capital Ratio means tier 1 
and total capital ratios as shown on a 
Banking Institution’s balance sheet. 

Security means all Collateral required 
by the provisions of the Act or the 
Loan Documents to secure repayment 
of any indebtedness of the Borrower 
under the Loan Documents. 

Separate Tier of Local Television 
Broadcast Signals means a category or 
package of services provided by the ap-
plicant, to include the Local Television 
Broadcast Signals and all over-the-air 
television broadcast signals carried 
pursuant to the must-carry require-
ment of the Communications Act of 
1934, as amended, offered as a distinct 
and separate service choice to the ap-
plicant’s subscribers at a specified 
lower rate when compared to other pro-
gram service choices. 

Television Broadcast Station means an 
over-the-air commercial or non-
commercial Television Broadcast Sta-
tion licensed by the FCC under subpart 
E of part 73 of title 47, Code of Federal 
Regulations, except that such term 
does not include a Low Power Tele-
vision Station or Television Broadcast 
Translator Station. 

Television Broadcast Translator Station 
means a station in the broadcast serv-

ice operated for the purpose of re-
transmitting the programs and signals 
of a Television Broadcast Station, 
without significantly altering any 
characteristic of the original signal 
other than its frequency and ampli-
tude, for the purpose of providing tele-
vision reception to the general public. 

Television Network means an entity 
which offers an interconnected pro-
gram service on a regular basis for 15 
or more hours per week to at least 25 
affiliated broadcast stations in 10 or 
more States. 

Term Sheet means an executed agree-
ment between the Applicant and the 
Lender or Agent that sets forth the key 
business terms and conditions of the 
proposed Loan. Execution of this agree-
ment represents evidence of the com-
mitment between the Applicant and 
Lender or Agent. 

Underserved Area means any area 
that is outside the grade A contour (as 
determined using standards employed 
by the Federal Communications Com-
mission) of the Local Television Broad-
cast Signals serving a particular Des-
ignated Market Area and has access to 
such signals from not more than one 
commercial, for profit, multichannel 
video provider. 

Unguaranteed Portion means the por-
tion of the principal of a Loan that is 
not covered by the Guarantee. 

§§ 2201.2–2201.8 [Reserved] 

§ 2201.9 Limitation on the applicability 
of the definition of Local Television 
Broadcast Signals. 

Notwithstanding the definition of 
Local Television Broadcast Signals 
provided in § 2201.1 of this part, if an 
area is being served by either a sat-
ellite carrier which rebroadcasts sig-
nals of Television Broadcast Stations 
located in the DMA or a cable tele-
vision system, and that satellite car-
rier or cable television system is cur-
rently in compliance with the rules ad-
ministered by the Federal Communica-
tions Commission (FCC) as described in 
part 76 of title 47, Code of Federal Reg-
ulations, the group of signals of Tele-
vision Broadcast Stations located in 
the DMA being retransmitted by such 
satellite carrier or cable television sys-
tem will be considered to meet the def-
inition of Local Television Broadcast 
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Signals for the purposes of the regula-
tion. 

Subpart B—Loan Guarantees 
§ 2201.10 Loan amount and Guarantee 

percentage. 
(a) Aggregate Value of Loans. The ag-

gregate value of all Loans for which 
Guarantees are issued under the Pro-
gram, including the Unguaranteed Por-
tions of such Loans, may not exceed 
$1,250,000,000. 

(b) Guarantee Percentage. (1) A Guar-
antee approved by the Board may not 
exceed an amount equal to 80 percent 
of the principal amount of a Loan made 
to finance the acquisition, improve-
ment, enhancement, construction, de-
ployment, launch, or rehabilitation of 
the means by which Local Television 
Broadcast Signals are delivered to a 
Nonserved Area or Underserved Area; 

(2) If only a portion of a Loan is 
meant to achieve the purposes de-
scribed in paragraph (b)(1) of this sec-
tion, the Board shall determine that 
portion of the Loan meant to achieve 
such purpose and may approve a Guar-
antee in an amount not exceeding 80 
percent of that portion of the Loan. 

(3) The portion of the Loan meant to 
achieve the purposes described in para-
graph (b)(1) of this section will not be 
lowered simply because the means by 
which Local Television Broadcast Sig-
nals are delivered to a Nonserved Area 
or Underserved Area also enable either 
the provision of signals other than 
Local Television Broadcast Signals or 
the provision of signals to areas other 
than Nonserved or Underserved Areas. 
However, any amounts of a Loan which 
the Board determines will be used for 
separable costs not essential to funding 
the means by which Local Television 
Broadcast Signals are delivered to a 
Nonserved Area or Underserved Area, 
will be excluded from the portion of the 
Loan eligible for a Guarantee. 

(c) Minimum Loan Amount. The Board 
will not approve a Guarantee for a 
Loan in an amount less than $1,000,000 
(inclusive of both the Guaranteed and 
Unguaranteed Portions of the Loan). 

§ 2201.11 Application requirements. 
A completed application consists of 

the following information: 

(a) An executive summary of the 
Project. The Applicant must provide the 
Board with a general Project overview 
that addresses each of the following six 
categories: 

(1) A general overview of the system 
to be developed and description of the 
Project including the types of equip-
ment, technologies, and facilities to be 
used; 

(2) An explanation of how the Appli-
cant will provide Local Television 
Broadcast Signals to Nonserved Areas 
and Underserved Areas; 

(3) A short description of the Appli-
cant including a written narrative de-
scribing its demonstrated capability 
and experience in providing access to 
Local Television Broadcast Signals for 
households; 

(4) An explanation of the total 
Project cost including a breakdown of 
the Loan required and the source of 
funding for the remainder of the 
Project, if a portion of the Project is to 
be paid with non-Loan funds; 

(5) The name of the Lender or Agent 
(including a listing of other partici-
pating Lenders, if applicable) and a de-
scription of the financing structure of 
the proposed Loan; and 

(6) A general description of the geo-
graphic area to be served. 

(b) Background information. General 
information concerning the Applicant, 
its Affiliates, and its Lender or Agent, 
including a description of any financial 
and contractual arrangements among 
the parties. Specific information re-
quired of all Applicants is as follows: 

(1) Evidence of legal authority and ex-
istence of the applicant. The Applicant 
must provide evidence of its legal ex-
istence and authority to execute the 
Loan Documents under the proposed 
Loan and perform the activities pro-
posed under the Project. Such evidence 
must include Articles of Incorporation 
and bylaws for incorporated Appli-
cants; other types of Applicants should 
submit appropriate documentation for 
their forms of organization. If the Ap-
plicant is a special purpose entity 
(SPE) formed for the purpose of the 
Project, then the Applicant must pro-
vide a copy of the Deed of Partnership 
or Articles of Organization for the 
SPE. 

VerDate Sep<11>2014 09:11 Apr 13, 2017 Jkt 241026 PO 00000 Frm 00050 Fmt 8010 Sfmt 8010 Y:\SGML\241026.XXX 241026pm
an

gr
um

 o
n 

D
S

K
3G

D
R

08
2P

R
O

D
 w

ith
 C

F
R



41 

Local Television Loan Guarantee Board § 2201.11 

(2) Affiliates descriptions. A listing of 
all Affiliates of the Applicant including 
a description of the nature of the Ap-
plicant’s relationship to each Affiliate. 
Any existing or proposed contractual 
arrangements with each Affiliate 
should be described. 

(3) Legal name. The legal name and 
form of organization of the proposed 
Lender or Agent. 

(4) Cover Form. A signed copy of 
Standard Form 424. 

(5) Management Credentials. A descrip-
tion of the experience and capabilities 
of the Applicant’s management to 
carry out the Project. 

(c) A business plan. A plan, satisfac-
tory to the Board, presenting in detail 
the fundamentals of the business and 
providing sufficient financial data to 
indicate that the business will be eco-
nomically sustainable. The business 
plan should include, at a minimum: 

(1) Risk Assessments. An assessment of 
the risks related to construction, per-
formance, demand, and financing struc-
ture, including a narrative statement 
detailing planned risks mitigation 
strategies; 

(2) Plans. A comprehensive operations 
and maintenance plan, as well as a 
marketing strategy; 

(3) Economic and Financial Analysis. A 
review of economic and financial fac-
tors affecting the business in general 
and the Project in particular. Appli-
cants should refer to economic and fi-
nancial conditions in the past three 
years, and also discuss expectations of 
such conditions in the future, includ-
ing: 

(i) The adequacy and stability of the 
business’ customer base. Applicants 
should provide information on the 
number of subscribers, subscriber 
churn, subscriber acquisition cost or 
cost per gross added, subscriber pene-
tration, geographic concentration of 
customers, nature of the terms of cus-
tomer contracts, customer technical 
support, customer satisfaction and re-
tention; 

(ii) The demand for services; 
(iii) The sensitivity of the business to 

economic cycles; 
(iv) Future capital needs; 
(v) The adequacy, competitiveness 

and affordability of service fees; 

(vi) An overview of the prevailing 
economic and demographic trends in 
the target service area; and 

(vii) Information on programming 
content and costs. 

(4) Project Market Analysis. A break-
down of the key elements of the 
Project, including: 

(i) All proposed services to be offered, 
including High-speed Internet Service, 
and whether a Separate Tier of Local 
Television Broadcast Signals will be 
provided; 

(ii) The total number of households, 
by DMA, and by Nonserved and Under-
served Area, which will have access to 
Local Television Broadcast Signals 
under the Project; 

(iii) The total number of households, 
by DMA, and by Nonserved and Under-
served Area, which will have access 
under the Project to any other services 
as described pursuant to paragraph 
(c)(4)(i) of this section, including an ex-
planation if this number is greater 
than the total identified in paragraph 
(c)(4)(ii); 

(iv) Estimates of the number of 
households identified in paragraphs 
(c)(4)(ii) and (c)(4)(iii) which will sub-
scribe to each of the services identified 
in paragraph (c)(4)(i) of this section by 
DMA, including a breakdown of Non-
served and Underserved households; 

(v) A breakdown of the Applicant’s 
proposed pricing coupled with an eval-
uation of any competitor’s services of-
ferings and pricings; and 

(vi) A service deployment plan and a 
deployment performance schedule, by 
DMA, for the services to access the 
Local Television Broadcast Signals. 

(d) Financial forecast and information. 
The Applicant must demonstrate its fi-
nancial ability to complete and main-
tain the Project and repay its obliga-
tions. The financial data must include 
the following: 

(1) Audited financial statements. In-
come statements, balance sheets, and 
cash flow statements for at least the 
last three years or from the date of in-
ception if less than three years. If the 
Applicant is an SPE, then the Appli-
cant must provide at least the last 
three years of audited financial state-
ments of the shareholders or partners 
of the SPE. If an Affiliate has been des-
ignated by the Applicant as a source of 
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credit support, then at least three 
years audited financial statements for 
the Affiliate must be submitted as 
well. 

(2) Plan of finance. An identification 
and explanation of all sources and uses 
of funds throughout the proposed loan 
period, including, but not limited to, 
any payments to Affiliates or share-
holders of the Applicant, estimated 
Project costs, and proposed terms. 

(3) A Pro-forma financial forecast cov-
ering the life of the proposed loan, in-
cluding balance sheets, income state-
ments and cash flow statements, with 
an explanation of assumptions. These 
Projections must be prepared in ac-
cordance with Generally Accepted Ac-
counting Principles and should discuss 
such issues as the effects of inflation, 
competition, ongoing repair and re-
placement needs, technological obso-
lescence, working capital require-
ments, and other factors that may af-
fect the Applicant’s ability to meet its 
debt service obligations. 

(4) Project budget. A detailed cost 
breakdown of all facilities to be con-
structed as part of the Project. This 
breakdown should be on a per unit 
basis. It should also clearly show what 
will be financed with guaranteed loan 
funds and what will be financed with 
other funds, consistent with the plan of 
finance in paragraph (d)(2) of this sec-
tion. 

(5) Commitments. The Applicant must 
disclose all reasonably foreseeable fi-
nancial obligations, contingent liabil-
ities, or other commitments that could 
affect its financial health over the pro-
posed financing term. At the Board’s 
request, the Applicant must take all 
reasonable measures to insulate the 
Project and the Loan from external 
factors that could affect timely pay-
ment of principal and interest. The 
Board may ask for additional detailed 
information on commitments where it 
is deemed necessary. 

(6) Credit enhancement. In cases where 
an Affiliate provides credit enhance-
ment, the Applicant must provide doc-
umentation demonstrating the Affil-
iate is sufficiently capitalized and evi-
dencing the strength, extent, limita-
tions, and priority of the credit en-
hancement relative to the other obliga-
tions of the Affiliate. 

(e) A certified system plan, technical 
analysis, and design. Prepared by quali-
fied personnel on the Applicant’s staff 
or by a licensed consulting engineer, 
consisting of the following: 

(1) A detailed description of the pro-
posed service area including maps of 
the service area; 

(2) A TV Signals Coverage Diagram 
and detailed description of all existing 
and proposed facilities. The diagram 
must include proposed route miles of 
cable plant, if applicable, the esti-
mated area served, types of facilities to 
be deployed (terrestrial microwave or 
satellite microwave, wireless, trans-
lator, fiber optic cable or coaxial cable, 
electronic equipment, etc.), the capac-
ity of the facilities (number of fibers, 
size of the cables, and intended number 
of channels, frequencies used, band-
width capacity, etc.), and the serving 
area of the proposed facilities; 

(3) The intended capabilities of the 
Project’s facilities, including band-
width, proposed television signal topol-
ogy, standards, and television signal 
transmission protocols. In addition, 
the Applicant must explain the manner 
in which the transmission facilities 
will deliver the proposed Local Tele-
vision Broadcast Signals, including any 
equipment necessary to receive the sig-
nals which will be located at the sub-
scribers’ premises, and/or, near or on 
the subscribers’ television sets; 

(4) A listing of all regulatory approv-
als required to operate facilities, in-
cluding licenses, permits, and fran-
chises and the status of any required 
approvals not obtained at the time of 
the application. For any approvals not 
yet received, the Applicant should pro-
vide details on the nature of the needed 
approval, the justification for expect-
ing such an approval, the track-record 
of the Applicant in obtaining such ap-
provals, and the contingency plan in 
the event the approval is delayed; 

(5) A description of the television sig-
nal sources (including, but not limited 
to local, regional and national tele-
vision signal broadcasters, other tele-
vision signal providers, content pro-
viders, cable television operators and 
providers, enhanced service providers, 
providers of satellite services, and the 
anticipated role of such providers in 
the proposed Project); 
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(6) The results of discussions, if any, 
with local television broadcasters serv-
ing the Project area; 

(7) An identification of all Local Tel-
evision Broadcast Signals that will be 
carried by the Project; 

(8) An identification of the digital 
signal quality and capacity in megabits 
per second (Mb/s) that will be required 
to digitally broadcast all Local Tele-
vision Broadcast Signals to be provided 
by the Project; 

(9) An identification of the net usable 
bandwidth, in Mb/s, that are surplus to 
the provision of the Local Television 
Broadcast Signals to be provided by 
the Project and that will be used to 
provide High Speed Internet Service; 
and 

(10) A description of the extent to 
which the Project will enable the deliv-
ery of Local Television Broadcast Sig-
nals by a means reasonably compatible 
with existing systems or devices pre-
dominantly in use for the reception of 
television signals. 

(f) Lender information—(1) Lender. The 
Application shall include the informa-
tion described in § 2201.13(b), (c) and (d) 
of this part concerning the Lender or 
Lenders. 

(2) Term Sheet. The Application shall 
include a signed Term Sheet. 

(3) Lender’s Analysis. The Applicant 
shall submit the Lender’s detailed 
analysis of the creditworthiness of the 
transaction at the time of application 
and any supporting due diligence docu-
mentation, including a complete un-
derwriting analysis of the Project (as-
sessing Applicant creditworthiness and 
Project feasibility) exercising the 
Lender’s standard of care as set forth 
at § 2201.26(a). 

(4) Certification. The Lender must cer-
tify that the information provided pur-
suant to paragraphs (f)(1), (2) and (3) of 
this section is true and accurate. 

(5) Additional Information. The Board 
will request any other information the 
Board deems material to its assess-
ment of the Lender. 

(g) Other Financial Information—(1) 
Collateral. The Applicant shall provide 
a detailed description and valuation of 
all Collateral to be used to secure the 
Loan. This valuation shall be sup-
ported by an independent, third party 
appraisal for existing Assets, and/or 

adequate cost substantiation for Assets 
to be constructed for purposes of the 
Project, and in all cases shall be ac-
ceptable to the Board. Such a valu-
ation should address, at a minimum, 
pledged Assets of the Applicant, any 
designated Affiliate of the Applicant, 
or both as identified in the Loan Docu-
ments, including primary Assets to be 
used in the delivery of the service for 
which the Loan sought would be guar-
anteed. The Applicant also must pro-
vide a depreciation schedule (as classi-
fied under and in accordance with 
GAAP) for the major Assets in order 
for the Board to determine the eco-
nomically useful life of the primary 
Assets to be used in delivery of the sig-
nals concerned. Appraisals of real prop-
erty must be prepared by State li-
censed or certified appraisers, and be 
consistent with the ‘‘Uniform Stand-
ards of Professional Appraisal Prac-
tice,’’ promulgated by the Appraisal 
Standards Board of the Appraisal 
Foundation. 

(2) Credit Opinion. With respect to ap-
plications for a Loan of $15 million or 
more, the Applicant is required to ob-
tain and submit to the Board a prelimi-
nary credit rating opinion letter on the 
proposed transaction at the time of ap-
plication, prepared by a nationally rec-
ognized statistical rating organization 
(rating agency) approved by the Board. 
This preliminary credit rating opinion 
shall be based on the financing struc-
ture proposed by the Applicant for the 
Project absent the Federal Guarantee, 
without regard to recovery expecta-
tions. The Board will utilize this pre-
liminary credit assessment to assist in 
evaluating the creditworthiness of the 
proposed transaction and determining 
whether it provides a reasonable assur-
ance of repayment. In addition, appli-
cants for loans less than $15 million 
that have a credit rating shall provide 
that credit rating to the Board. The 
Board will utilize this preliminary 
credit assessment (for loans over $15 
million) or an existing credit rating 
(for loans less than $15 million) to as-
sist in evaluating the creditworthiness 
of the proposed transaction and deter-
mining whether it provides a reason-
able assurance of repayment. The 
Board may approve a Guarantee over 
$15 million only if it receives a final 
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credit rating opinion letter from the 
rating agency on the Loan that is in 
form and substance acceptable to the 
Board. 

(3) Evidence of Lack of Credit Else-
where. The Applicant shall provide the 
information required pursuant to 
§ 2201.12(b)(2)(v) of this part. 

(h) Compliance with other Federal stat-
utes, regulations and Executive Orders. 
The Applicant must certify compliance 
with other applicable Federal statutes, 
regulations, and Executive Orders. 

(i) Environmental impact. The Appli-
cant must provide information describ-
ing the Project’s impact on the envi-
ronment as required pursuant to 
§ 2201.16 of this part. The application 
may be submitted prior to final deter-
mination of a Project’s environmental 
impacts; however, a Guarantee shall 
not be made and no Loan funds will be 
advanced prior to such determination 
and demonstrated compliance with all 
environmental statutes, regulations 
and executive orders. 

(j) Federal debt certification. The Ap-
plicant must provide a certification 
that it is not delinquent on any obliga-
tion owed to the government (7 CFR 
parts 3016 and 3019). No Guarantee will 
be made if either the Applicant or 
Lender has an outstanding, delinquent 
Federal debt until: 

(1) The delinquent account has been 
paid in full; 

(2) A negotiated repayment schedule 
is established and at least one payment 
has been received; or 

(3) Other arrangements, satisfactory 
to the agency responsible for collecting 
the debt, are made. 

(k) Supplemental information. The Ap-
plicant should provide any additional 
information it considers relevant to 
the Project and likely to be helpful in 
determining the extent to which the 
Project would further the purposes of 
the Act. 

(l) Additional information required by 
the Board. The Applicant must provide 
any additional information the Board 
determines is necessary to adequately 
evaluate the application. 

(m) Application Fee. For an applica-
tion to be considered complete, the Ap-
plicant must submit a check payable to 
the United States Treasury in the 

amount of the application fee as set 
forth in § 2201.21(a) of this part. 

(n) Incomplete application. An incom-
plete application, including any fee 
submitted therewith, will be returned 
to the Applicant without action. 

§ 2201.12 Applicant. 

(a) Eligibility. (1) The Board will make 
a determination of eligibility of an Ap-
plicant to be a Borrower under the Pro-
gram based upon the Applicant’s abil-
ity to directly provide, as a result of fi-
nancing received under the Program, 
Local Television Broadcast Signals to 
households in Nonserved Areas and/or 
Underserved Areas and the information 
provided pursuant to paragraph (b) of 
this section. 

(2) A determination that an Appli-
cant is eligible does not assure that the 
Board will approve a Guarantee sought, 
or otherwise preclude the Board from 
declining to approve a Guarantee. 

(b) Documentation for Eligibility Deter-
mination. (1) An Applicant must provide 
a Term Sheet evidencing a commit-
ment of that Lender or Agent, and the 
Lenders it represents, to make a Loan 
to the Applicant upon an Offer of Guar-
antee by the Board, subject to the re-
quirements of the Act and the regula-
tions set forth in this part. 

(2) An Applicant must provide docu-
mentation demonstrating that: 

(i) The Assets, facilities, or equip-
ment covered by the Loan will be uti-
lized economically and efficiently; 

(ii) The terms, conditions, security, 
and schedule and amount of repay-
ments of principal and the payment of 
interest with respect to the Loan pro-
tect the financial interests of the 
United States and are reasonable; 

(iii) Appropriate and adequate Collat-
eral secures the Loan sought to be 
guaranteed; 

(iv) All necessary and required regu-
latory and other approvals, spectrum 
licenses, and delivery permissions for 
the Loan and the Project under the 
Loan have been applied for or obtained 
(a Guarantee shall not be made and no 
Loan funds will be advanced until all 
such approvals, licenses and permis-
sions have been obtained); 

(v) The Loan would not be available 
on reasonable terms and conditions 
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without a Guarantee under this Pro-
gram. To satisfy this requirement, an 
Applicant must provide, with its appli-
cation, documentation from at least 
one lending institution other than the 
Lender to which the Applicant has ap-
plied for financial assistance dated 
within six months of submission of the 
application, indicating that the Appli-
cant was unable to obtain substan-
tially the same Loan it is applying for 
on reasonable terms and conditions; 
and 

(vi) Repayment of the Loan can rea-
sonably be expected. 

§ 2201.13 Lender. 
(a) Eligibility. (1) The Board will make 

a determination of eligibility of a 
Lender to make a Loan to be guaran-
teed under the Program based upon the 
criteria set forth in paragraphs (b) and 
(c) of this section. 

(2) A determination that a Lender is 
eligible does not assure that the Board 
will approve a Guarantee sought, or 
otherwise preclude the Board from de-
clining to approve a Guarantee. 

(b) Qualifications. In addition to eval-
uating an application pursuant to 
§ 2201.18, in making a determination to 
approve a Guarantee to a Lender, the 
Board will assess: 

(1) The Lender’s Regulatory Capital 
Ratios, in the case of Banking Institu-
tions, or Net Worth Ratios, in the case 
of other institutions; 

(2) Whether the Lender possesses the 
ability to administer the Loan, includ-
ing its experience with loans to tele-
communications companies; 

(3) The scope, volume and duration of 
the Lender’s activity in administering 
loans, including federally guaranteed 
loans; 

(4) The performance of the Lender’s 
loan portfolio, including its current de-
linquency rate; 

(5) The Lender’s charge-off rate, ex-
pressed as a percentage of outstanding 
loans for its current fiscal year; 

(6) If the Lender intends to sell par-
ticipation interests in the Loan, the 
plan of syndication; and 

(7) Any other matter the Board 
deems material to its assessment of the 
Lender. 

(c) A Loan will not be guaranteed un-
less: 

(1) If the Lender is not a nonprofit 
corporation and is subject to loan-to- 
one-borrower and Affiliate transaction 
restrictions under applicable law, the 
Loan is made in accordance with such 
restrictions; 

(2) If the Lender is not a nonprofit 
corporation and is not subject to the 
restrictions described in paragraph 
(c)(1) of this section, the Loan is made 
to a Borrower that is not an Affiliate 
of the Lender and the amount of the 
Loan, and all outstanding loans by the 
Lender to the Borrower and any of its 
Affiliates, does not exceed 10 percent of 
the Net Equity of the Lender; and 

(3) If the Lender is a nonprofit cor-
poration, the Board determines that: 

(i) Such nonprofit corporation has 
one or more issues of outstanding long- 
term debt that is rated within the 
highest 3 rating categories of a nation-
ally recognized statistical rating orga-
nization, as evidenced by written con-
firmation from the nationally recog-
nized statistical rating organization, 
subject to updating upon request of the 
Board; and 

(ii) The making of the Loan would 
not cause a decline in the rating of 
such Lender’s long-term debt below the 
highest 3 rating categories of a nation-
ally recognized statistical rating orga-
nization, as evidenced by written con-
firmation from the nationally recog-
nized statistical rating organization, 
subject to updating upon request of the 
Board. 

(d) Agent. (1) An application for a 
Guarantee of a single Loan that in-
cludes participation of more than one 
Lender must identify one of the Lend-
ers participating in such Loan to act as 
Agent for all Lenders. This Agent is re-
sponsible for administering the Loan 
and shall have those duties and respon-
sibilities required of an Agent, as set 
forth in the Guarantee. 

(2) If more than one Lender is seek-
ing a Guarantee of a single Loan, each 
one of the Lenders on the application 
must meet the qualifications set forth 
in paragraphs (b) and (c) of this sec-
tion. However, only the Agent must 
meet the qualifications set forth in 
paragraph (b)(2) and (3) of this section. 

(3) Each Lender, irrespective of any 
indemnities or other agreements be-
tween the Lenders and the Agent, shall 
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be bound by all actions, and/or failures 
to act, of the Agent. The Board and the 
Administrator shall be entitled to rely 
upon such actions and/or failures to act 
of the Agent as binding all Lenders. 

§ 2201.14 Eligible Loan purposes. 
To be guaranteed under the Program, 

a Loan must be made for the purpose of 
financing the acquisition, improve-
ment, enhancement, construction, de-
ployment, launch, or rehabilitation of 
the means by which Local Television 
Broadcast Signals will be delivered to a 
Nonserved Area or Underserved Area. 

§ 2201.15 Ineligible Loan purposes. 
(a) The proceeds of the Loan shall 

not be used for operating, advertising, 
or promotion expenses, or for the ac-
quisition of licenses for the use of spec-
trum in any competitive bidding. 

(b) The Applicant shall not transfer 
proceeds of the Loan to any Affil-
iate(s). 

(c) The Board will not fund a Project 
that is designed primarily to serve one 
or more of the top 40 Designated Mar-
ket Areas. 

(d) The Board will not fund a Project 
that would alter or remove National 
Weather Service warnings from Local 
Television Broadcast Signals. 

(e) No Guarantee may be granted or 
used to provide funds to a Project that 
extends, upgrades, or enhances the 
services provided over any cable sys-
tem to an area that, as of the enact-
ment of the Act, is covered by a cable 
franchise agreement that expressly ob-
ligates a cable operator to serve such 
area. 

§ 2201.16 Environmental requirements. 
(a) General. (1) Environmental assess-

ments of the Board’s actions will be 
conducted in accordance with applica-
ble statutes, regulations, and other ap-
plicable authorities. Therefore, each 
application for a Guarantee under the 
Program must be accompanied by in-
formation necessary for the Board to 
meet the requirements of applicable 
law. 

(2) Actions requiring compliance with 
NEPA. (i) The types of actions classi-
fied as ‘‘major Federal actions’’ subject 
to NEPA procedures are discussed in 40 
CFR parts 1500 through 1508. 

(ii) With respect to this Program, 
these actions typically include: 

(A) Any Project, permanent or tem-
porary, that will involve construction 
and/or installations; 

(B) Any Project, permanent or tem-
porary, that will involve ground dis-
turbing activities; and 

(C) Any Project supporting renova-
tion, other than interior remodeling. 

(3) Environmental information required 
from the Applicant. (i) Environmental 
data or documentation concerning the 
use of the proceeds of any Loan guar-
anteed under this Program must be 
provided by the Applicant to the Board 
to assist the Board in meeting its legal 
responsibilities. 

(ii) Such information includes: 
(A) Documentation for an environ-

mental threshold review from qualified 
data sources, such as a Federal, State 
or local agency with expertise and ex-
perience in environmental protection, 
or other sources, qualified to provide 
reliable environmental information; 

(B) Any previously prepared environ-
mental reports or data relevant to the 
Loan at issue; 

(C) Any environmental review pre-
pared by Federal, State, or local agen-
cies relevant to the Loan at issue; and 

(D) Any other information that can 
be used by the Board to ensure compli-
ance with environmental laws. 

(iii) All information supplied by the 
Applicant is subject to verification by 
the Board. 

(b) The regulations of the Council on 
Environmental Quality implementing 
NEPA require the Board to provide 
public notice of the availability of 
Project specific environmental docu-
ments such as environmental impact 
statements, environmental assess-
ments, findings of no significant im-
pact, records of decision, etc., to the af-
fected public. See 40 CFR 1506.6(b). En-
vironmental information concerning 
specific Projects can be obtained from 
the Board by contacting: Secretary, 
LOCAL Television Loan Guarantee 
Board, 1400 Independence Ave., SW., 
Room 2919–S, Stop 1575; Washington, 
DC 20250–1575. 

(c) National Environmental Policy 
Act—(1) Purpose. The purpose of this 
paragraph (c) is to adopt procedures for 
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compliance with the National Environ-
mental Policy Act, 42 U.S.C. 4321 et 
seq., by the Board. This paragraph sup-
plements regulations at 40 CFR Chap-
ter V. 

(2) Definitions. For purposes of this 
section, the following definitions 
apply: 

Categorical exclusion means a cat-
egory of actions which do not individ-
ually or cumulatively have a signifi-
cant effect on the human environment 
and for which neither an environ-
mental assessment nor an environ-
mental impact statement is required. 

Environmental assessment means a 
document that briefly discusses the en-
vironmental consequences of a pro-
posed action and alternatives prepared 
for the purposes set forth in 40 CFR 
1508.9. 

EIS means an environmental impact 
statement prepared pursuant to section 
102(2)(C) of NEPA. 

FONSI means a finding of no signifi-
cant impact on the quality of human 
environment after the completion of an 
environmental assessment. 

NEPA means the National Environ-
mental Policy Act, 42 U.S.C. 4321, et 
seq. 

Working capital loan means money 
used by an ongoing business concern to 
fund its existing operations. 

(3) Delegations to the Secretary of the 
Board. (i) All incoming correspondence 
from Council on Environmental Qual-
ity (CEQ) and other agencies con-
cerning matters related to NEPA, in-
cluding draft and final EIS, shall be 
brought to the attention of the Sec-
retary of the Board. The Secretary of 
the Board will prepare or, at his or her 
discretion, coordinated replies to such 
correspondence. 

(ii) With respect to actions of the 
Board, the Board will: 

(A) Ensure preparation of all nec-
essary environmental assessments and 
EISs; 

(B) Maintain a list of actions for 
which environmental assessments are 
being prepared; 

(C) Revise this list at regular inter-
vals, and send the revisions to the En-
vironmental Protection Agency; 

(D) Make the list available for public 
inspection; 

(E) Maintain a list of EISs; and 

(F) Maintain a file of draft and final 
EISs. 

(4) Categorical exclusions. (i) This 
paragraph describes various classes of 
Board actions that normally do not 
have a significant impact on the 
human environment and are categori-
cally excluded. The word ‘‘normally’’ is 
stressed; there may be individual cases 
in which specific factors require con-
trary action. 

(ii) Subject to the limitations in 
paragraph (c)(4)(iii) of this section, the 
actions described in this paragraph 
have been determined not to have a 
significant impact on the quality of the 
human environment. They are cat-
egorically excluded from the need to 
prepare an environmental assessment 
or an EIS under NEPA. 

(A) Guarantees of working capital 
loans; and 

(B) Guarantees of loans for the refi-
nancing of outstanding indebtedness of 
the Applicant, regardless of the pur-
pose for which the original indebted-
ness was incurred. 

(iii) Actions listed in paragraph 
(c)(4)(ii) of this section that otherwise 
are categorically excluded from NEPA 
review are not necessarily excluded 
from review if they would be located 
within, or in other cases, potentially 
affect: 

(A) A floodplain; 
(B) A wetland; 
(C) Important farmlands, or prime 

forestlands or rangelands; 
(D) A listed species or critical habi-

tat for an endangered species; 
(E) A property that is listed on or 

may be eligible for listing on the Na-
tional Register of Historic Places; 

(F) An area within an approved State 
Coastal Zone Management Program; 

(G) A coastal barrier or a portion of 
a barrier within the Coastal Barrier 
Resources System; 

(H) A river or portion of a river in-
cluded in, or designated for, potential 
addition to the Wild and Scenic Rivers 
System; 

(I) A sole source aquifer recharge 
area; 

(J) A State water quality standard 
(including designated and/or existing 
beneficial uses and anti-degradation re-
quirements); or 
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(K) The release or disposal of regu-
lated substances above the levels set 
forth in a permit or license issued by 
an appropriate regulatory authority. 

(5) Responsibilities and procedures for 
preparation of an environmental assess-
ment. (i) The Board will request that 
the Lender and Applicant prepare an 
environmental assessment that pro-
vides information concerning all poten-
tially significant environmental im-
pacts of the Applicant’s proposed 
Project. The Board, consulting at its 
discretion with CEQ, will review the in-
formation provided by the Lender and 
Applicant. Though no specific format 
for an environmental assessment is 
prescribed, it shall be a separate docu-
ment, suitable for public review and 
should include the following in con-
formance with 40 CFR 1508.9: 

(A) Description of the environment. The 
existing environmental conditions rel-
evant to the Board’s analysis deter-
mining the environmental impacts of 
the proposed Project should be de-
scribed. The no action alternative also 
should be discussed; 

(B) Documentation. Citations to infor-
mation used to describe the existing 
environment and to assess environ-
mental impacts should be clearly ref-
erenced and documented. These sources 
should include, as appropriate, but not 
be limited to, local, tribal, regional, 
State, and Federal agencies, as well as, 
public and private organizations and 
institutions; 

(C) Evaluating environmental con-
sequences of proposed actions. A brief 
discussion should be included of the 
need for the proposal, of alternatives as 
required by 42 U.S.C. 4332(2)(E) and 
their environmental impacts. The dis-
cussion of the environmental impacts 
should include measures to mitigate 
adverse impacts and any irreversible or 
irretrievable commitments of re-
sources to the proposed Project. 

(ii) An environmental assessment, 
may: 

(A) Tier upon the information con-
tained in a previous EIS, as described 
in 40 CFR 1502.20; 

(B) Incorporate by reference reason-
ably available material, as described in 
40 CFR 1502.21; and/or 

(C) Adopt a previously completed EIS 
reasonably related to the Project for 

which the proceeds of the Loan sought 
to be guaranteed under the Program 
will be used, as described in 40 CFR 
1506.3. 

(iii) If, on the basis of the environ-
mental assessment, the Board deter-
mines that an EIS is not required, a 
FONSI, as described in 40 CFR 1508.13 
will be prepared. The FONSI will in-
clude the environmental assessment or 
a summary of it and be available to the 
public from the Board. The Board shall 
maintain a record of these decisions, 
making them available to interested 
parties upon request. Requests should 
be directed to LOCAL Television Loan 
Guarantee Board, 1400 Independence 
Ave., SW., Room 2919–S, Stop 1575; 
Washington, DC 20250–1575. Prior to a 
final Guarantee decision, a copy of the 
NEPA documentation shall be sent to 
the Board for consideration. 

(6) Responsibilities and procedures for 
preparation of an environmental impact 
statement. (i) If after the environmental 
assessment has been completed, the 
Board determines that an EIS is nec-
essary, it and other related documenta-
tion will be prepared by the Board in 
accordance with section 102(2)(c) of 
NEPA, this section, and 40 CFR parts 
1500 through 1508. The Board may seek 
additional information from the Appli-
cant in preparing the EIS. Once the 
document is prepared, the Board will 
transmit the document to the Environ-
mental Protection Agency. 

(ii) EIS. (A) The following procedures, 
as discussed in 40 CFR parts 1500 
through 1508, will be followed in pre-
paring an EIS: 

(1) The format and contents of the 
draft and final EIS shall be as dis-
cussed in 40 CFR part 1502. 

(2) The requirements of 40 CFR 1506.9 
for filing of documents with the Envi-
ronmental Protection Agency shall be 
followed. 

(3) The Board, consulting at its dis-
cretion with CEQ, shall examine care-
fully the basis on which supportive 
studies have been conducted to assure 
that such studies are objective and 
comprehensive in scope and in depth. 

(4) NEPA requires that the decision 
making ‘‘utilize a systematic, inter-
disciplinary approach that will ensure 
the integrated use of the natural and 
social sciences and the environmental 
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design arts.’’ 42 U.S.C. 4332(A). If such 
disciplines are not present on the 
Board staff, appropriate use should be 
made of personnel of Federal, State, 
and local agencies, universities, non- 
profit organizations, or private indus-
try. 

(B) Until the Board issues a record of 
decision as provided in 40 CFR 1502.2 no 
action concerning the proposal shall be 
taken which would: 

(1) Have an adverse environmental 
impact; or 

(2) Limit the choice of reasonable al-
ternatives. 

(3) 40 CFR 1506.10 places certain limi-
tations on the timing of Board deci-
sions on taking ‘‘major Federal ac-
tions.’’ A Guarantee shall not be made 
before the times set forth in 40 CFR 
1506.10. 

(iii) A public record of decision stat-
ing what the decision was; identifying 
alternatives that were considered, in-
cluding the environmentally preferable 
one(s); discussing any national consid-
erations that entered into the decision; 
and summarizing a monitoring and en-
forcement program if applicable for 
mitigating the environmental effects 
of a proposal will be prepared. This 
record of decision will be prepared at 
the time the decision is made. 

§ 2201.17 Submission of applications. 
(a) Applications should be submitted 

as follows: 
(1) Applications for Guarantees shall 

be submitted to the LOCAL Television 
Loan Guarantee Board, 1400 Independ-
ence Avenue, SW., Stop 1575, Room 
2919–S, Washington, DC 20250–1575. Ap-
plications should be marked Attention: 
Secretary, LOCAL Television Loan 
Guarantee Board. 

(2) Applications must be submitted 
postmarked not later than the applica-
tion filing deadline established by the 
Board if the applications are to be con-
sidered during the period for which the 
application was submitted. 

(3) All Applicants must submit an 
original and two copies of a completed 
application. 

(b) Application deadline. One or more 
application windows will be announced. 
The duration of each application win-
dow for submission of applications will 
be approximately 120 days. Notice of an 

application window will be published in 
the FEDERAL REGISTER. 

§ 2201.18 Application selection. 

(a) Application Priority. When evalu-
ating applications to determine which 
Project or combinations of Projects 
will best facilitate access to Local Tel-
evision Broadcast Signals, the Board 
shall give priority in the approval of 
Guarantees to the following categories: 

(1) First, to applications for Projects 
that will serve households in Non-
served Areas. 

(2) Second, to applications for 
Projects that will serve households in 
Underserved Areas. 

(3) Within each category, the Board 
shall balance applications for Projects 
that will serve the largest number of 
households with applications for 
Projects that will serve remote, iso-
lated communities (including non-
contiguous States) in areas that are 
unlikely to be served through market 
mechanisms. The Board shall consider 
the Project’s estimated cost per house-
hold and shall give priority to those 
applications for Projects that provide 
the highest quality service at the low-
est cost per household. 

(b) Additional Considerations. (1) The 
Board shall give additional consider-
ation to applications for Projects that, 
in addition to providing Local Tele-
vision Broadcast Signals, also provide 
High-speed Internet service. 

(2) The Board shall consider other 
factors, which shall include applica-
tions for Projects that: 

(i) Offer a separate tier of Local Tele-
vision Broadcast Signals at a lower 
cost to consumers, except where pro-
hibited by applicable Federal, State, or 
local laws or regulations; and 

(ii) Enable the delivery of Local Tele-
vision Broadcast Signals consistent 
with the purpose of the Act by means 
reasonably compatible with existing 
systems or devices predominantly in 
use. 

(c) Other Considerations. All other 
evaluation factors and priority consid-
erations being equal, the Board will 
give a preference in approving Guaran-
tees to those applications for Projects 
that provide greater amounts and high-
er quality Collateral. 
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(d) Protection of United States Finan-
cial Interests. The Board may not ap-
prove the Guarantee of a Loan unless: 

(1) The Board has been given docu-
mentation, assurances, and access to 
information, persons, and entities nec-
essary, as determined by the Board, to 
address issues relevant to review of the 
Loan by the Board for purposes of the 
Act; and 

(2) The Board makes a determination 
in writing that: 

(i) To the best of its knowledge upon 
due inquiry, the Assets, facilities, or 
equipment covered by the Loan will be 
utilized economically and efficiently; 

(ii) The terms, conditions, security, 
and schedule and amount of repay-
ments of principal and the payment of 
interest with respect to the Loan pro-
tect the financial interests of the 
United States and are reasonable; 

(iii) The value of Collateral provided 
by an Applicant is at least equal to the 
unpaid balance of the Loan amount; 
and if the value of Collateral provided 
by an Applicant is less than the Loan 
amount, additional required Collateral 
is provided by the Applicant or an Af-
filiate designated by the Applicant and 
acceptable to the Board; 

(iv) All necessary and required regu-
latory and other approvals, spectrum 
licenses, and delivery permissions have 
been received for the Loan and the 
Project under the Loan; 

(v) The Loan would not be available 
on reasonable terms and conditions 
without a Guarantee under the Act; 
and 

(vi) Repayment of the Loan can be 
reasonably expected. 

(e) Non approvals. A Guarantee will 
not be approved if it is determined 
that: 

(1) The Applicant’s proposal does not 
indicate financial feasibility, or the 
Collateral is determined to not ade-
quately secure the Loan; 

(2) The Applicant’s proposal indicates 
technical flaws, which, in the opinion 
of the Board, would prevent successful 
implementation, or operation of the 
Project; 

(3) Any other aspect of the Appli-
cant’s proposal fails to adequately ad-
dress any requirements of the Act or 
the regulations in this part or contains 
inadequacies which would, in the opin-

ion of the Board, undermine the ability 
of the Project to meet the general pur-
pose of the Act or comply with require-
ments in this part; or 

(4) Proceeds for the Loan will be used 
for any of the ineligible purposes set 
forth in § 2201.15. 

(f) Impact on Competition. A Loan 
shall not be guaranteed unless the pro-
posed Project, as determined by the 
Board in consultation with the Na-
tional Telecommunications and Infor-
mation Administration, is not likely to 
have a substantial adverse impact on 
competition that outweighs the bene-
fits of improving access to Local Tele-
vision Broadcast Signals in a Non-
served Area or Underserved Area and is 
commercially viable. 

§ 2201.19 Loan terms. 

(a) All Loans guaranteed under the 
Program shall be due and payable in 
full no later than the earlier of 25 years 
from date of the closing of the Loan or 
the economically useful life of the pri-
mary Assets to be used in delivery of 
the signals concerned, as determined 
by the Board. 

(b) Loans guaranteed under the Pro-
gram must: 

(1) Bear a rate of interest determined 
by the Board to protect the financial 
interests of the United States and to be 
reasonable. This determination will be 
based on the Board’s comparison of 
the: 

(i) Difference, or interest rate spread, 
between the interest rate on the Loan 
sought to be guaranteed and the cur-
rent average yield on outstanding mar-
ketable obligations of the United 
States of comparable maturity; and 

(ii) The interest rate spread between 
the rates on recently issued and simi-
larly rated and structured obligations 
and the current yields on outstanding 
marketable obligations of the United 
States of comparable maturity. 

(2) Have terms that, in the judgment 
of the Board, are consistent in material 
respects with the terms of similar obli-
gations in the private capital market. 

(c) So long as any principal and in-
terest is due and payable on a Loan 
guaranteed under the Act, a Borrower 
shall: 
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(1) Maintain Assets, equipment, fa-
cilities, and operations on a continuing 
basis; 

(2) Not make any discretionary divi-
dend payments that impair its ability 
to repay obligations guaranteed under 
the Act; 

(3) Remain sufficiently capitalized; 
and 

(4) Submit to and cooperate fully 
with any audit or Collateral review re-
quired by the Board. 

§ 2201.20 Collateral. 

(a) Existence of adequate Collateral. An 
Applicant shall provide the Board such 
documentation as is necessary, in the 
judgment of the Board, to provide sat-
isfactory evidence that appropriate and 
adequate Collateral secures a Loan 
guaranteed under the Program. Prior 
to approving a Guarantee, the Board 
shall require that the value of the Col-
lateral pledged be at least equal to the 
unpaid balance of the Loan Amount. 

(b) Form of Collateral. Collateral re-
quired by paragraph (a) of this section 
shall consist solely of Assets of the Ap-
plicant, any Affiliate of the Applicant, 
or both, as identified in the Loan Docu-
ments, including primary Assets to be 
used in the delivery of the service for 
which the Loan is guaranteed. Such 
Assets may include, but are not limited 
to, the following: 

(1) Tangible Assets, including current 
Assets (such as cash, accounts receiv-
able, and inventory), reserve funds, 
land, buildings, machinery, fixtures, 
and equipment; 

(2) Assignments of all relevant con-
tractual agreements, including con-
tractual rights to certain cash flows, 
marketing arrangements, third-party 
guarantees, insurance policies, con-
tractors’ bonds, and other agreements 
or rights that may be of value; 

(3) All permits, governmental approv-
als, franchises and licenses, necessary 
to carry out and operate the required 
equipment or service; and 

(4) Other Assets, which, in the judg-
ment of the Board, possess Collateral 
value suitable for securing the Loan, 
including a pledge of all or part of the 
Applicant’s ownership interest in the 
Project or company, and any after-ac-
quired property. 

(c) Applicant’s compliance findings. An 
Applicant’s compliance with para-
graphs (a) and (b) of this section does 
not assure a finding of reasonable as-
surance of repayment, or assure the 
Board’s Guarantee of the Loan. 

(d) Collateral for entire loan. The same 
Collateral shall secure the entire Loan, 
including both the Guaranteed Portion 
and the Unguaranteed Portion. 

(e) Review of valuation. The value of 
Collateral securing a Loan is subject to 
review and approval by the Board, and 
may be adjusted downward by the 
Board if the Board reasonably believes 
such adjustment is appropriate. The 
Board’s evaluation of the proposed Col-
lateral for the Loan will be based on 
several factors, including but not lim-
ited to: 

(1) The expected value of the pledged 
Collateral in the event of defaults with 
specific consideration given to the re-
sidual value of Project Assets to third- 
parties and the liquidity of such As-
sets; 

(2) The cash flow characteristics of 
the Project; 

(3) The contractual characteristics of 
the Project to the extent Project-re-
lated agreements underpin the 
Project’s estimated cash flows; 

(4) The competitiveness of the 
Project’s economics and the associated 
certainty of cash flows in the future; 
and 

(5) The creditworthiness of any des-
ignated Affiliates(s) that provides serv-
ices to the Applicant or provides any 
credit support. 

(f) Ongoing Collateral Assessment. The 
Board shall require that the value of 
the Collateral shall be at all times at 
least equal to the unpaid balance of the 
Loan Amount. To ensure that the on-
going value of the Collateral is prop-
erly maintained, the Board may re-
quire the borrower to have an ongoing 
third-party inspection and valuation of 
the Collateral that is acceptable to the 
Board. If the Collateral value at the 
measurement date is less than the un-
paid balance of the Loan Amount, the 
Borrower or its designated Affiliates(s) 
will be required to pledge additional 
acceptable Collateral to cover any def-
icit. 

(g) Lien on Collateral. (1) Upon the 
Board’s approval of a Guarantee, the 
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Administrator shall have liens on Col-
lateral securing the Loan, which shall 
be superior to all other liens on such 
Collateral. The value of the Collateral 
(based on a determination satisfactory 
to the Board) shall be at least equal to 
the unpaid balance of the Loan 
amount, giving significant consider-
ation to the expected value of the Col-
lateral in the event of defaults with 
specific consideration given to the re-
sidual value of the Project Assets to 
third-parties and the liquidity of such 
Assets. 

(2) Both the Administrator and the 
Lender or Agent shall have a perfected 
security interest in the Collateral fully 
sufficient to protect the financial in-
terests of the United States and the 
Lenders. However, the security interest 
perfected by the Administrator shall 
ensure that the Administrator has first 
priority in such Collateral. 

§ 2201.21 Fees. 
(a) Application Fee. The Board shall 

charge each Applicant for a Guarantee 
under the Program a non-refundable 
fee, payable to the United States 
Treasury, to cover the costs of making 
necessary determinations and findings 
with respect to an application for a 
Guarantee under the Program. The 
amount of the fee is $10,000 for Loans of 
$1 million up to $50 million, $15,000 for 
Loans of $50 million up to $100 million, 
$30,000 for Loans of $100 million up to 
$500 million, and $40,000 for Loans of 
$500 million or greater. 

(b) Guarantee Origination Fee. The 
Board shall charge and collect from a 
Borrower a Guarantee Origination Fee. 
The amount of such fee will be suffi-
cient to cover the administrative costs 
of the Board associated with the Loan. 
Upon extending an offer of Guarantee, 
the Board and the Borrower shall enter 
into an agreement providing for the 
payment of the Guarantee Origination 
Fee; the agreement shall include terms 
relating to the schedule of payments 
and deposit of such payments into an 
escrow account. The Guarantee Origi-
nation Fee must be paid in full no later 
than and as a condition of the closing 
of any Loan. A Borrower will be re-
sponsible for paying the administrative 
costs of the Board regardless of wheth-
er the Loan actually closes. 

(c) Lender Fees. A Lender or Agent 
may assess and collect from the Bor-
rower such fees and costs associated 
with the application and origination of 
the Loan as are reasonable and cus-
tomary, taking into consideration the 
amount and complexity of the credit. 
The Board may take such fees and 
costs into consideration when deter-
mining whether to offer a Guarantee. 

§ 2201.22 Issuance of Guarantees. 
(a) The Board’s decision to approve 

an application and extend an Offer of 
Guarantee under the Program is condi-
tioned upon: 

(1) The Lender or Agent and Appli-
cant obtaining any required regulatory 
or judicial approvals; 

(2) The Lender or Agent and Appli-
cant being legally authorized to enter 
into the Loan under the terms and con-
ditions submitted to the Board in the 
application; 

(3) The Board’s receipt of the Loan 
Documents and any related instru-
ments, in form and substance satisfac-
tory to the Board all properly executed 
by the Lender or Agent, Applicant, and 
any other required party other than 
the Board; 

(4) No material adverse change in the 
Applicant’s ability to repay the Loan 
between the date of the Board’s ap-
proval and the date the Guarantee is to 
be issued; 

(5) Entering into the Guarantee vio-
lates no Loan covenants or existing 
contractual obligations of the Bor-
rower; and 

(6) Such other conditions as deter-
mined by the Board. 

(b) The Board may withdraw its ap-
proval of an application and rescind its 
Offer of Guarantee if the Board deter-
mines that the Lender or Agent or the 
Applicant cannot, or is unwilling to, 
provide adequate documentation and 
proof of compliance with paragraph (a) 
of this section within the time pro-
vided for in the Offer of Guarantee. 

(c) Only after receipt of all the docu-
mentation required by this section will 
the Administrator sign and deliver the 
Guarantee. 

§ 2201.23 Funding for the Program. 
(a) Costs incurred by the Government. 

The Act provides funding for the costs 
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incurred by the Government as a result 
of granting Guarantees under the Pro-
gram. While pursuing the goals of the 
Act, it is the intent of the Board to 
minimize the cost of the Program to 
the Government. The Board will esti-
mate the risk posed by the guaranteed 
Loans to the funds appropriated for the 
costs of the Guarantees under the Pro-
gram and operate the Program accord-
ingly. 

(b) Credit Risk Premium—(1) Establish-
ment and approval. The Board may es-
tablish and approve the acceptance of 
credit risk premiums with respect to a 
Guarantee under this Act in order to 
offset the cost, as defined in section 
502(5) of the Federal Credit Reform Act 
of 1990, of the Guarantee. To the extent 
that appropriations of budget author-
ity are insufficient to cover the cost, as 
so determined, of a Guarantee, and the 
Board approves such a Guarantee, cred-
it risk premiums shall be accepted 
from a non-Federal source on behalf of 
a Borrower. 

(2) Credit risk premium amount—(i) 
General. The Board shall determine the 
amount of any credit risk premium to 
be accepted with respect to a Guar-
antee on the basis of: 

(A) The financial and economic cir-
cumstances of the Borrower, including 
the amount of Collateral offered; 

(B) The proposed schedule of Loan 
disbursements; 

(C) The business plans of the Bor-
rower; 

(D) Any financial commitment from 
a broadcast signal provider; and 

(E) The concurrence of the Director 
of the Office of Management and Budg-
et as to the amount of the credit risk 
premium. 

(ii) Proportionality. To the extent that 
appropriations of budget authority are 
sufficient to cover the cost, as deter-
mined under section 502(5) of the Fed-
eral Credit Reform Act of 1990, of Guar-
antees, the credit risk premium with 
respect to each Guarantee shall be re-
duced proportionately. 

(iii) Payment of premiums. Credit risk 
premiums under this paragraph shall 
be paid to an escrow account estab-
lished in the Treasury, which shall ac-
crue interest. Such interest shall be re-
tained by the escrow account, subject 
to paragraph (b)(2)(iv) of this section. 

(iv) Deductions from escrow account. If 
a liquidation of the Collateral occurs 
pursuant to § 2201.33(h), any shortfall 
between the proceeds of the liquidation 
net of costs and expenses relating to 
the liquidation, and the guarantee 
amount paid shall be deducted from 
funds in the escrow account and cred-
ited to the Administrator for payment 
of such shortfall. At such time as all 
Loans guaranteed under this Program 
have been repaid or otherwise satisfied 
in accordance with the Act and the reg-
ulations in this part, remaining funds 
in the escrow account, if any, shall be 
refunded, on a pro rata basis, to Bor-
rowers whose Loans guaranteed under 
the Program were not in Payment De-
fault or Default, or where any Payment 
Default or Default was cured in accord-
ance with the terms of the Loan Docu-
ments. 

§ 2201.24 Insurance. 

The Borrower of a Loan guaranteed 
under the Program shall obtain, at its 
expense, insurance sufficient to protect 
the financial interests of the United 
States, as determined by the Board. 

§ 2201.25 Performance Agreement. 

(a) The Borrower of a Loan guaran-
teed under the Program shall enter 
into a Performance Agreement with 
the Administrator with respect to the 
Local Television Broadcast Signals to 
be provided through the Project. 

(b) The Administrator may assess 
against and collect from a Borrower a 
penalty not to exceed 3 times the inter-
est accrued on the Loan during the pe-
riod of noncompliance if the Borrower 
fails to meet its stipulated Perform-
ance Agreement entered into under 
paragraph (a) of this section. 

§ 2201.26 Lender standard of care. 

(a) The Lender or Agent shall exer-
cise due care and diligence in analyzing 
and administering the Loan as would 
be exercised by a responsible and pru-
dent Banking Institution when ana-
lyzing and administering a secured 
loan of such Banking Institution’s own 
funds without a Guarantee. Such 
standards shall also apply to any and 
all underwriting analysis, approvals, 
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determinations, permissions, accept-
ances, requirements, or opinion made, 
given, imposed or reached by Lender. 

(b) The Lender or Agent shall have 
such other obligations and duties to 
the Board and the Administrator as are 
set forth in the Act or Loan Docu-
ments. 

§ 2201.27 Assignment or transfer of 
Loans. 

(a) Modifications. The Loan Docu-
ments may not be modified, in whole or 
in part, without the prior written ap-
proval of the Board. 

(b) Requirements. (1) Subject to the 
provisions of paragraphs (c) and (d) of 
this section and other provisions of 
this part, a Lender or Agent may as-
sign or transfer the Loan including the 
Loan Documents to another Lender 
that meets the eligibility requirements 
of § 2201.13 of this part. 

(2) Any assignment or transfer of a 
Loan, or any pledge or other use of a 
Loan as security, including but not 
limited to any derivatives transaction, 
will require the prior written approval 
of the Board. 

(c) The provisions of paragraph (b) of 
this section shall not apply to transfers 
which occur by operation of law. 

(d) The Agent must hold an interest 
in a Loan guaranteed under the Pro-
gram equal to at least the lesser of $25 
million or fifteen percent of the aggre-
gate amount of the Loan. Of this 
amount, the Agent must hold an inter-
est in the Unguaranteed Portion of the 
Loan equal to at least the minimum 
amount of the Loan required to be held 
by the Agent under the preceding sen-
tence multiplied by the percentage of 
the entire Loan that is not guaranteed. 
A non-Agent Lender must hold an in-
terest in the Unguaranteed Portion of 
the Loan representing no less than five 
percent of such Lender’s total interest 
in the Loan; provided, that a non- 
Agent Lender may transfer its interest 
in the Unguaranteed Portion after pay-
ment of the Guaranteed Portion has 
been made under the Guarantee. 

(e) The Guarantee shall have no force 
or effect if any part of the Guaranteed 
Portion of the Loan is transferred sepa-
rate and apart from the Unguaranteed 
Portion of the Loan. At least five per-
cent of any assignment or transfer in-

terest in a Loan must be unguaranteed 
to ensure that no part of the Guaran-
teed Portion of the Loan is transferred 
separate and apart from the 
Unguaranteed Portion of the Loan. 

§ 2201.28 Participation in guaranteed 
Loans. 

(a) Subject to paragraphs (b), (c) and 
(d) of this section, a Lender may dis-
tribute the risk of a portion of a Loan 
guaranteed under the Program by sale 
of participations therein if: 

(1) Neither the Loan note nor the 
Guarantee is assigned, conveyed, sold, 
or transferred in whole or in part as a 
result of the sale of such participa-
tions; 

(2) The Lender remains solely respon-
sible for the administration of the 
Loan as an Agent; and 

(3) The Board’s ability to assert any 
and all defenses available to it under 
the law and under the Loan Documents 
is not adversely affected. 

(b) The following categories of enti-
ties may purchase participation inter-
ests in Loans guaranteed under the 
Program: 

(1) Lenders that meet the eligibility 
requirements of § 2201.13 of this part; 

(2) Qualified institutional buyers as 
defined in 17 CFR 230.144A (a), known 
as Rule 144A (a) of the Securities and 
Exchange Commission and issued under 
the Securities Act of 1933 (15 U.S.C. 77a 
et seq.); or 

(3) Any other entity approved by the 
Board on a case-by-case basis. 

(c) An Agent may not grant partici-
pations in that portion of its interest 
in a Loan that may not be assigned or 
transferred under § 2201.27(d) of this 
part. A Lender, other than the Agent, 
may not grant participations in that 
portion of its interest in a Loan that 
may not be assigned or transferred 
under § 2201.27(d) of this part. 

(d) At least five percent of any par-
ticipation interest in a Loan must be 
unguaranteed. 

§ 2201.29 Supplemental guarantees. 

The Board will allow the structure of 
a guaranteed Loan to include one or 
more supplemental guarantees only 
from a State or local governmental or 
tribal entity that cover the 
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Unguaranteed Portion of the Loan, 
provided that: 

(a) There shall be no supplemental 
guarantee with respect to the 
Unguaranteed Portion required to be 
held by the Agent or sole Lender pursu-
ant to § 2201.27(d) of this part; 

(b) The Loan Documents relating to 
any supplemental guarantee shall be 
acceptable in form and substance to 
the Board; and 

(c) In approving the issuance of a 
Guarantee, the Board may impose any 
conditions with respect to supple-
mental guarantee(s) relating to the 
Loan that it considers appropriate. 

§ 2201.30 Adjustments. 
(a) The Board must approve the ad-

justment of any term or condition of 
the Loan Documents under this Pro-
gram, including the rate of interest, 
time of payment of principal or inter-
est, or Collateral requirements. Adjust-
ments may be approved by the Board 
only if: 

(1) The adjustment is consistent with 
the financial interests of the United 
States; 

(2) Consent has been obtained from 
the parties to the Loan Agreement; 

(3) The adjustment is consistent with 
the underwriting criteria developed for 
the Program; 

(4) The adjustment does not ad-
versely affect the interest of the Fed-
eral Government in the Assets or Col-
lateral of the Borrower; 

(5) The adjustment does not ad-
versely affect the ability of the Bor-
rower to repay the Loan; and 

(6) The National Telecommuni-
cations and Information Administra-
tion of the Department of Commerce 
has been consulted by the Board re-
garding the adjustment. 

(b) A Lender’s decision to forego re-
medial action in the event of a breach 
of financial covenants required under 
the Loan Agreement will not con-
stitute an adjustment under this sec-
tion. 

§ 2201.31 Indemnification. 
(a) The United States may be indem-

nified by any Affiliate of a Borrower 
designated in the Loan Documents for 
any losses that the United States in-
curs as a result of: 

(1) A judgment against the Borrower 
or any of its Affiliates; 

(2) Any breach by the Borrower or 
any of its Affiliates of their obligations 
under the Loan Documents; 

(3) Any violation of the provisions of 
the Act, or the regulations in this part, 
by the Borrower or any of its Affili-
ates; 

(4) Any penalties incurred by the 
Borrower or any of its Affiliates for 
any reason, including violation of a 
performance schedule stipulated in a 
Performance Agreement; and 

(5) Any other circumstances that the 
Board considers appropriate. 

(b) The Board may require more than 
one Affiliate of a Borrower to make the 
indemnifications referred to in para-
graph (a) of this section. 

(c) The indemnifications referred to 
in paragraph (a) of this section shall be 
included in the Loan Documents. 

§ 2201.32 Termination of obligations. 

The Board shall have such rights to 
terminate the Guarantee as are set 
forth in the Act and Loan Documents. 

§ 2201.33 Defaults. 

(a) In determining, following any 
Payment Default or Default, whether 
to accelerate the maturity of any 
amounts outstanding under the Loan 
Documents or otherwise to declare 
such amounts to be immediately due 
and payable, or pursue other remedial 
actions available under the Loan Docu-
ments, the Agent or Lender, as the 
case may be, shall act at all times in 
accordance with the standard of care 
and diligence required under § 2201.26(a) 
of this part. 

(b) Following any Payment Default, 
the Agent or Lender shall promptly no-
tify the Board and be entitled to make 
a Payment Demand. Any Payment De-
mand shall: 

(1) Identify the amount and due date 
of the defaulted payment of principal 
and the outstanding amounts of prin-
cipal and interest under the Loan; 

(2) Describe briefly the cir-
cumstances leading to the Payment 
Default, including, without limitation, 
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the nature of any precipitating De-
fault, whether an acceleration has oc-
curred, and whether a bankruptcy pro-
ceeding has been instituted or threat-
ened; and 

(3) Be accompanied by a copy of each 
of the Loan Documents and all notices 
and other correspondence with the Bor-
rower or other Lender relating to the 
Payment Default and any precipitating 
Default. 

(c) Following any Payment Demand 
being made, the Agent or Lender shall 
furnish to the Board promptly upon re-
quest from the Board and, in any 
event, not later than ninety (90) days 
from the date of such request, each of 
the following: 

(1) A written, detailed and reasonable 
plan for the partial or complete fore-
closure on and liquidation of the Col-
lateral, including, without limitation, 
detailed estimates by the Agent or 
Lender of the time and reasonable 
costs of collection anticipated to be 
necessary in order to carry out such 
plan; and 

(2) A written, detailed and reasonable 
work-out plan, if such a plan is fea-
sible, for the continued operation of 
the Borrower calculated, in the Agent’s 
or Lender’s judgment, to assure the 
best prospect for repayment of prin-
cipal and interest under the Loan with-
out partial or complete foreclosure and 
liquidation of the Collateral, including, 
without limitation, detailed estimates 
of the time and expense required for 
such work-out and an assessment of 
the risks to the Agent or Lender and 
the Board associated therewith relative 
to such risks associated with complete 
foreclosure and liquidation; and, if any 
partial foreclosure and liquidation is a 
part of such proposed work-out plan, a 
detailed estimate of the time and rea-
sonable costs of collection anticipated 
by the Agent or Lender to be required 
to effect such partial liquidation. 

(d) By making a Payment Demand, 
the Agent or Lender shall be conclu-
sively deemed to have certified, with 
full knowledge of the provisions of 18 
U.S.C. 1001 and 31 U.S.C. 3729 including, 
without limitation, the provisions 
thereof for penalties and damages, to 
the Board that it has fully and timely 
complied with all material provisions 
and obligations under the Guarantee 

and the Loan Documents, that the 
amount demanded is past due and owed 
by the Borrower under the Loan Agree-
ment, and that the demand is properly 
made and required to be satisfied by 
the Board under the terms of the Guar-
antee. 

(e) Following receipt of any Payment 
Demand, the Board or, on its behalf, 
any duly authorized representative or 
designee, may conduct an audit and in-
vestigation of compliance with all ma-
terial provisions and obligations under 
the Guarantee. The Agent and/or Lend-
er shall cooperate fully and diligently 
with any such audit and investigation. 

(f) Within a reasonable period of time 
from receipt by the Board of a Pay-
ment Demand, the Board shall approve 
payment of the amount to be paid in 
respect of the unpaid principal amount 
under the Loan to which the Payment 
Demand relates. The Board may with-
hold such payment if any audit or in-
vestigation is pending or if information 
remains to be furnished by the Agent 
or Lender. Further, payment shall not 
be made to the extent it is determined 
by the Board, whether as the result of 
an audit, investigation or otherwise, 
that the Board’s payment obligation 
has terminated. Payment shall be 
made by wire transfer in immediately 
available funds to the bank and ac-
count designated by the Agent or Lend-
er for such purpose. 

(g) The Board may take, or direct to 
be taken any action in liquidating the 
Collateral that the Board determines 
to be necessary or proper, consistent 
with Federal law and regulations. 

(h) Pursuant to the Guarantee, upon 
Payment Demand by the Agent or 
Lender, and whether the Board has ap-
proved any payment under the Guar-
antee or any payment has been made 
under the Guarantee, the Board, 
through the Administrator, shall have 
the right to liquidate, or cause to be 
liquidated, the Collateral. The Board, 
at its sole discretion, shall have the 
right to require that the Agent or 
Lender, solely or with the Adminis-
trator, conduct to completion any liq-
uidation of any of the Collateral. Such 
liquidation shall be conducted by the 
Agent or Lender in accordance with 
the standards of care specified in 
§ 2201.26(a) of this part. 
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§ 2201.34 OMB Control Number. 

The information collection require-
ments in this part are approved by the 
Office of Management and Budget and 

assigned OMB control number 0572– 
0135. 

PARTS 2202–2299 [RESERVED] 
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CHAPTER XXV—OFFICE OF ADVOCACY AND 
OUTREACH, DEPARTMENT OF AGRICULTURE 

Part Page 
2500 OAO Federal financial assistance programs—gen-

eral award administrative procedures .................. 61 
2502 Agricultural Career and Employment (ACE) 

Grants Program ................................................... 74 
2503–2599 [Reserved] 
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PART 2500—OAO FEDERAL FINAN-
CIAL ASSISTANCE PROGRAMS— 
GENERAL AWARD ADMINISTRA-
TIVE PROCEDURES 

Subpart A—General Information 

Sec. 
2500.001 Applicability of regulations. 
2500.002 Definitions. 
2500.003 Other applicable statutes and regu-

lations. 

Subpart B—Pre-Award: Solicitation and 
Proposals 

2500.011 Competition. 
2500.012 Requests for proposals. 
2500.013 Types of proposals. 
2500.014 Eligibility requirements. 
2500.015 Content of a proposal. 
2500.016 Submission of a proposal. 
2500.017 Confidentiality of proposals and 

awards. 
2500.018 Electronic submission. 

Subpart C—Pre-Award: Proposal Review 
and Evaluation 

2500.021 Guiding principles. 
2500.022 Preliminary proposal review. 
2500.023 Selection of reviewers. 
2500.024 Evaluation criteria. 
2500.025 Procedures to minimize or elimi-

nate duplication of effort. 
2500.026 Applicant feedback. 

Subpart D—Award 

2500.031 Administration. 

Subpart E—Post-Award and Closeout 

2500.041 Payment. 
2500.042 Cost sharing and matching. 
2500.043 Program income. 
2500.044 Indirect costs. 
2500.045 Technical reporting. 
2500.046 Financial reporting. 
2500.047 Project meetings. 
2500.048 Review of disallowed costs. 
2500.049 Prior approvals. 
2500.050 Suspension, termination, and with-

holding of support. 
2500.051 Debt collection. 
2500.052 Award appeals procedures. 
2500.053 Expiring appropriations. 
2500.055 Audit. 
2500.056 Civil rights. 

Subpart F—Outreach and Assistance for 
Socially Disadvantaged Farmers and 
Ranchers Program 

2500.101 Applicability of regulations. 
2500.102 Purpose. 

2500.103 Definitions. 
2500.104 Eligibility requirements. 
2500.105 Project types and priorities. 
2500.106 Funding restrictions. 
2500.107 Matching. 
2500.108 Term of award. 
2500.109 Program requirements. 

AUTHORITY: 7 U.S.C. 6934, 7 U.S.C. 2279. 

SOURCE: 76 FR 66170, Oct. 26, 2011, unless 
otherwise noted. 

Subpart A—General Information 
§ 2500.001 Applicability of regulations. 

The regulations in subparts A 
through E of this part apply to the pro-
grams authorized under section 14013 of 
the FCEA to be administered within 
the Office of Advocacy and Outreach 
(OAO). The purpose of this part is to 
set forth regulations for competitive 
and noncompetitive grants, coopera-
tive agreements, and other assistance 
agreements awarded through OAO. 

§ 2500.002 Definitions. 
Applicant means the entity that has 

submitted a proposal in response to an 
OAO Request For Proposal (RFP). 

Authorized Departmental Officer (ADO) 
means the Secretary or any employee 
of the Department with delegated au-
thority to issue or modify award in-
struments on behalf of the Secretary. 

Authorized Organizational Representa-
tive (AOR) means the President or Chief 
Executive Officer of the applicant orga-
nization or the official, designated by 
the President or Chief Executive Offi-
cer of the applicant organization, who 
has the authority to commit the re-
sources of the organization to the 
project. 

Award means financial assistance 
that provides support to accomplish a 
public purpose. Awards may be grants, 
cooperative agreements, or other as-
sistance agreements. 

Award agreement means the agree-
ment between OAO and the awardee 
which sets forth the terms and condi-
tions under which the OAO funds will 
be made available. Award agreement is 
used as a general term to describe 
grant agreements, cooperative agree-
ments, and other assistance agree-
ments. 

Award closeout means the process by 
which the award operation is concluded 
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at the expiration of the award period or 
following a decision to terminate the 
award. 

Award period means the timeframe of 
the award from the beginning date to 
the ending date as defined in the award 
agreement. 

Awardee means the entity designated 
in the grant agreement, cooperative 
agreement, or other assistance agree-
ment as the legal entity to which the 
award is given. 

Baseline monitoring is the minimum, 
basic monitoring that will take place 
on an ongoing basis throughout the 
lifetime of every award. 

Beginning date means the date the 
award agreement is executed by the 
awardee and OAO and from which costs 
can be incurred. 

Community-based organization means a 
nongovernmental organization with a 
well-defined constituency that includes 
all or part of a particular community. 

Cooperative agreement means the 
award of funds to an eligible awardee 
to assist in meeting the costs of con-
ducting a project which is intended and 
designed to accomplish the purpose of 
the program as identified in the RFP, 
and where substantial involvement is 
expected between OAO and the awardee 
when carrying out the activities in-
cluded in the agreement. This agree-
ment may also be referred to more gen-
erally as an award. 

Department means the U.S. Depart-
ment of Agriculture. 

Disallowed costs means the use of Fed-
eral financial assistance funds for un-
authorized activities or items as stipu-
lated in the applicable Federal cost 
principles (2 CFR part 220, 2 CFR part 
225, and 2 CFR part 230). 

Ending date means the date the award 
agreement is scheduled to be com-
pleted. It is also the latest date award 
funds will be provided under the award 
agreement, without an approved time 
extension. 

Participant means an individual or 
entity that participates in awardee-led 
activities funded under the award 
agreement. Furthermore, a participant 
is any individual or entity who has ap-
plied for, otherwise participated in, or 
received a payment, or other benefit as 
a result of participating in an activity 
funded by an OAO award. 

Partnering means a joint effort 
among two or more eligible entities 
with the capacity to conduct projects 
intended and designed to accomplish 
the purpose of the program. 

Program leader means the program su-
pervisor within OAO. 

Project means activities supported 
under an OAO award. 

Project Director (PD) means the indi-
vidual designated by the awardee in 
the proposal and award documentation, 
and approved by the ADO who is re-
sponsible for the direction and manage-
ment of the award. 

Project Officer (PO) means an indi-
vidual within OAO who is responsible 
for the programmatic oversight of the 
award on behalf of the Department. 

Request for Proposals (RFP) means an 
official USDA funding opportunity. At 
OAO discretion, funding opportunities 
may be referred to as request for pro-
posals, request for applications, notice 
of funding availability, or funding op-
portunity. 

Review panel means an evaluation 
process involving qualified individuals 
within the relevant field to give advice 
on the merit of proposals submitted to 
OAO. 

Secretary means the Secretary of Ag-
riculture and any other officer or em-
ployee of the Department of Agri-
culture to whom authority may be del-
egated. 

Terminate funding means the can-
cellation of Federal assistance, in 
whole or in part, at any time before the 
ending date. 

§ 2500.003 Other applicable statutes 
and regulations. 

Several Federal statutes and regula-
tions apply to proposals for Federal as-
sistance considered for review and to 
grants and cooperative agreements 
awarded by OAO. These include, but 
are not limited to: 

(a) 7 CFR Part 1, Subpart A—USDA 
implementation of the Freedom of In-
formation Act; 

(b) 7 CFR Part 3—USDA implementa-
tion of OMB Circular No. A–129, regard-
ing debt management; 

(c) Title VI of the Civil Rights Act of 
1964 (Pub. L. 88–352), as amended, which 
prohibits discrimination on the basis of 
race, color, or national origin, and 7 
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CFR part 15, subpart A (USDA imple-
mentation); 

(d) 7 CFR Part 3015—USDA Uniform 
Federal Assistance Regulations, imple-
menting OMB directives and incor-
porating provisions of the Federal 
Grant and Cooperative Agreement Act 
of 1977, Public Law 95–224, 31 U.S.C. 
§ 6301–6308, as well as general policy re-
quirements applicable to awardees of 
Departmental financial assistance. 

(e) 7 CFR Part 3016—USDA imple-
mentation of Administrative Require-
ments for Grants and Cooperative 
Agreements to State and Local Gov-
ernments. 

(f) 7 CFR Part 3017—USDA implemen-
tation of Governmentwide Debarment 
and Suspension (Nonprocurement). 

(g) 7 CFR Part 3018—USDA imple-
mentation of Restrictions on Lobbying. 
Imposes prohibitions and requirements 
for disclosure and certification related 
to lobbying on awardees of Federal 
contracts, grants, cooperative agree-
ments, and loans. 

(h) 7 CFR Part 3019—USDA imple-
mentation of OMB Circular No. A–110, 
Uniform Administrative Requirements 
for Grants and Agreements with Insti-
tutions of Higher Education, Hospitals 
and Other Non-Profit Organizations 
(now relocated at 2 CFR part 215). 

(i) 7 CFR Part 3021—USDA implemen-
tation of Governmentwide Require-
ments for Drug-Free Workplace (Fi-
nancial Assistance). 

(j) 7 CFR Part 3052—USDA implemen-
tation of OMB Circular No. A–133, Au-
dits of States, Local Governments, and 
Non-Profit Organizations. 

(k) 7 U.S.C. 3318—conferring upon the 
Secretary general authority to enter 
into contracts, grants, and cooperative 
agreements to further the research, ex-
tension, or teaching programs in the 
food and agricultural sciences of the 
Department of Agriculture. 

(l) 29 U.S.C. 794 (Section 504, Reha-
bilitation Act of 1973) and 7 CFR part 
15b (USDA implementation of stat-
ute)—prohibiting discrimination based 
upon physical or mental handicap in 
Federally assisted programs. 

(m) 35 U.S.C. 200 et seq.—Bayh-Dole 
Act, promoting the utilization of in-
ventions arising from federally sup-
ported research or development; en-
couraging maximum participation of 

small business firms in federally sup-
ported research and development ef-
forts; and promoting collaboration be-
tween commercial concerns and non-
profit organizations, including univer-
sities, while ensuring that the Govern-
ment obtains sufficient rights in feder-
ally supported inventions to meet the 
needs of the Government and protect 
the public against nonuse or unreason-
able use of inventions (implementing 
regulations are contained in 37 CFR 
part 401) 

(n) Title IX of the Education Amend-
ment of 1972 (20 U.S.C. 1681–1683 and 
1685–1686), as amended, which prohibits 
discrimination on the basis of sex; 

(o) Age Discrimination Act of 1975 (42 
U.S.C. 6101–6107), as amended, which 
prohibits discrimination on the basis of 
age; 

(p) Drug Abuse Office and Treatment 
Act of 1972 (Pub. L. 92–255), as amended, 
relating to nondiscrimination on the 
basis of drug abuse; 

(q) Comprehensive Alcohol Abuse and 
Alcoholism Prevention, Treatment and 
Rehabilitation Act of 1970 (Pub. L. 91– 
616), as amended, relating to non-
discrimination on the basis of alcohol 
abuse or alcoholism; 

(r) Sections 523 and 527 of the Public 
Health Service Act of 1912 (42 U.S.C. 
290dd–3 and 290ee–3), as amended, relat-
ing to confidentiality of alcohol and 
drug abuse patient records; 

(s) Title VIII of the Civil Rights Act 
of 1968 (42 U.S.C. 3601 et seq.), as amend-
ed, relating to nondiscrimination in 
the sale, rental or financing of housing; 

(t) Any other nondiscrimination pro-
visions in the specific statute(s) under 
which proposals for Federal assistance 
are made, and the requirements of any 
other nondiscrimination statute(s) 
which may apply to the proposal. 

Subpart B—Pre-Award: Solicitation 
and Proposals 

§ 2500.011 Competition. 
(a) Standards for competition. Except 

as provided in paragraph (b) of this sec-
tion, OAO will enter into discretionary 
grants or cooperative agreement only 
after competition, unless restricted by 
statute. 

(b) Exception. The OAO ADO may 
make a determination in writing that 
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competition is not deemed appropriate 
for a particular transaction. Such de-
termination shall be limited to trans-
actions where it can be adequately jus-
tified that a noncompetitive award is 
in the best interest of the Federal Gov-
ernment and necessary to the goals of 
the program. Non-competitive deter-
minations will comply with regulations 
established in 7 CFR 3015.158(d). 

§ 2500.012 Requests for proposals. 
(a) General. For each competitive 

grant or cooperative agreement, OAO 
will prepare a program solicitation 
(also called a request for proposals 
(RFP)). The RFP may include all or a 
portion of the following items: 

(1) Contact information. 
(2) Catalog of Federal Domestic As-

sistance (CFDA) number. 
(3) Legislative authority and back-

ground information. 
(4) Purpose, priorities, and fund 

availability. 
(5) Program-specific eligibility re-

quirements. 
(6) Program-specific restrictions on 

the use of funds, if applicable. 
(7) Matching requirements, if appli-

cable. 
(8) Acceptable types of proposals. 
(9) Types of projects to be given pri-

ority consideration, including max-
imum anticipated awards and max-
imum project lengths, if applicable. 

(10) Program areas, if applicable. 
(11) Funding restrictions, if applica-

ble. 
(12) Directions for obtaining addi-

tional requests for proposals and pro-
posal forms. 

(13) Information about how to obtain 
proposal forms and the instructions for 
completing such forms. 

(14) Instructions and requirements 
for submitting proposals, including 
submission deadline(s). 

(15) Explanation of the proposal eval-
uation process. 

(16) Specific evaluation criteria used 
in the review process. 

(17) Type of Federal assistance 
awards (i.e., grants or cooperative 
agreements). 

(b) RFP variations. Where program- 
specific requirements differ from the 
requirements established in this part, 
program solicitations will also address 

any such variation(s). Variations may 
occur in the following: 

(1) Award management guidelines. 
(2) Restrictions on the delegation of 

fiscal responsibility. 
(3) Required approval for changes to 

project plans. 
(4) Expected program outputs and re-

porting requirements, if applicable. 
(5) Applicable Federal statutes and 

regulations. 
(6) Confidential aspects of proposals 

and awards, if applicable. 
(7) Regulatory information. 
(8) Definitions. 
(9) Minimum and maximum budget 

requests and whether proposals outside 
of these limits will be returned without 
further review. 

(c) Program announcements. Occasion-
ally, OAO will issue a program an-
nouncement (PA) to alert potential ap-
plicants and the public about new and 
ongoing funding opportunities. These 
PAs may provide tentative due dates 
and are released without associated 
proposal packages. No proposals are so-
licited under a PA. PAs will be an-
nounced in the FEDERAL REGISTER or 
on the OAO Web site. 

§ 2500.013 Types of proposals. 
The type of proposal acceptable may 

vary by funding opportunity. The RFP 
will stipulate what will be required for 
submission to OAO in response to the 
funding opportunity. 

§ 2500.014 Eligibility requirements. 
Program-specific eligibility require-

ments appear in the subpart applicable 
to each program and in the cor-
responding RFPs. 

§ 2500.015 Content of a proposal. 
The RFP provides instructions on 

how to access a funding opportunity. 
The funding opportunity contains the 
proposal package, which includes the 
forms necessary for completion of a 
proposal in response to the RFP. The 
RFP will be posted on http:// 
www.Grants.gov. OAO may also publish 
the RFP in the FEDERAL REGISTER. 

§ 2500.016 Submission of a proposal. 
The RFP will provide deadlines for 

the submission of proposals. OAO may 
issue separate RFPs and/or establish 
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separate deadlines for different types 
of proposals, different award instru-
ments, or different topics or phases of 
the assistance programs. If proposals 
are not received by applicable dead-
lines, they will not be considered for 
funding. Exceptions will be considered 
only when extenuating circumstances 
exist, as determined by OAO, and jus-
tification and supporting documenta-
tion are provided by the applicant. 
Conformance with preparation and sub-
mission instructions is required and 
will be strictly enforced unless a devi-
ation has been approved. OAO may es-
tablish additional requirements. OAO 
may return without review proposals 
that are not consistent with the RFP 
instructions. 

§ 2500.017 Confidentiality of proposals 
and awards. 

(a) General. Names of entities submit-
ting proposals, as well as proposal con-
tents and evaluations, except to those 
involved in the review process, will be 
kept confidential to the extent permis-
sible by law. 

(b) Identifying confidential and propri-
etary information in a proposal. If a pro-
posal contains proprietary information 
that constitutes a trade secret, propri-
etary commercial or financial informa-
tion, confidential personal informa-
tion, or data affecting the national se-
curity, it will be treated in confidence 
to the extent permitted by law, pro-
vided that the information is clearly 
marked by the applicant with the term 
‘‘confidential and proprietary informa-
tion.’’ In addition, the following state-
ment must be included at the bottom 
of the project narrative or any other 
attachment included in the proposal 
that contains such information: ‘‘The 
following pages (specify) contain pro-
prietary information which (name of 
proposing organization) requests not to 
be released to persons outside the Gov-
ernment, except for purposes of evalua-
tion.’’ 

(c) Disposition of proposals. By law, 
OAO is required to make the final deci-
sions as to whether the information is 
required to be kept in confidence. In-
formation contained in unsuccessful 
proposals will remain the property of 
the applicant. However, the Depart-
ment will retain for three years one 

file copy of each proposal received; 
extra copies will be destroyed. Public 
release of information from any pro-
posal submitted will be subject to ex-
isting legal requirements. Any proposal 
that is funded will be considered an in-
tegral part of the award and normally 
will be made available to the public 
upon request, except for information 
designated proprietary by OAO. 

(d) Submission of proprietary informa-
tion. The inclusion of proprietary infor-
mation is discouraged unless it is nec-
essary for the proper evaluation of the 
proposal. If proprietary information is 
to be included, it should be limited, set 
apart from other text on a separate 
page, and keyed to the text by num-
bers. It should be confined to a few 
critical technical items that, if dis-
closed, could jeopardize the obtaining 
of foreign or domestic patents. Trade 
secrets, salaries, or other information 
that could jeopardize commercial com-
petitiveness should be similarly keyed 
and presented on a separate page. Pro-
posals or reports that attempt to re-
strict dissemination of large amounts 
of information may be found unaccept-
able by OAO and constitute grounds for 
return of the proposal without further 
consideration. Without assuming any 
liability for inadvertent disclosure, 
OAO will limit dissemination of such 
information to its employees and, 
where necessary for the evaluation of 
the proposal, to outside reviewers on a 
confidential basis. 

§ 2500.018 Electronic submission. 

Applicants and awardees are encour-
aged, but not required, to submit pro-
posals and reports in electronic form as 
prescribed in the RFP issued by OAO 
and in the applicable award agreement. 

Subpart C—Pre-Award: Proposal 
Review and Evaluation 

§ 2500.021 Guiding principles. 

The guiding principle for Federal as-
sistance proposal review and evalua-
tion is to ensure that each proposal is 
treated in a consistent and fair man-
ner. After the evaluation process by 
the review panel, OAO will provide an 
opportunity for applicant feedback in 
as timely a manner as possible. 
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§ 2500.022 Preliminary proposal re-
view. 

Prior to technical examination, a 
preliminary review will be made of all 
proposals for responsiveness to the ad-
ministrative requirements set forth in 
the RFP. Proposals that do not meet 
the administrative requirements may 
be eliminated from program competi-
tion. However, OAO retains the right 
to conduct discussions with applicants 
to resolve technical and/or budget 
issues, as deemed necessary by OAO. 

§ 2500.023 Selection of reviewers. 

(a) Requirement. OAO is responsible 
for performing a review of proposals 
submitted to OAO competitive award 
programs. The RFP will identify the 
criteria that OAO will use for the selec-
tion of the proposal review panel. 

(b) Confidentiality. The identities of 
reviewers will remain confidential to 
the maximum extent possible. There-
fore, the names of reviewers will not be 
released to applicants. Names of appli-
cants, as well as proposal content and 
evaluation comments will be kept con-
fidential to the extent permitted by 
law, except to those involved in the re-
view process. Reviewers will comply 
with the above-mentioned confiden-
tiality guidelines. 

(c) Conflicts of interest. During the 
evaluation process, extreme care will 
be taken to prevent any actual or per-
ceived conflicts of interest that may 
impact review or evaluation. Reviewers 
are expected to be in compliance with 
the Conflict-of-Interest process made a 
part of the RFP. 

§ 2500.024 Evaluation criteria. 

(a) General. To ensure any project re-
ceiving funds from OAO is consistent 
with the broad goals of the funding 
program, the content of each proposal 
submitted to OAO will be evaluated 
based on a pre-determined set of review 
criteria as indicated in the RFP. 

(b) Guidance for reviewers. In order 
that all potential applicants for a pro-
gram have similar opportunities to 
compete for funds, all reviewers will 
receive an orientation from the Pro-
gram Leader of the review criteria. Re-
viewers are instructed to use those 
same evaluation criteria, and only 

those criteria, to judge the merit of the 
proposals they review. 

§ 2500.025 Procedures to minimize or 
eliminate duplication of effort. 

OAO may implement appropriate 
business processes to minimize or 
eliminate the awarding of Federal as-
sistance to projects that unnecessarily 
duplicate activities already being spon-
sored under other awards, including 
awards made by other Federal agen-
cies. 

§ 2500.026 Applicant feedback. 

Unsuccessful applicants may submit 
a request for applicant feedback in 
writing to OAO within 10 days after re-
ceiving written notice of not being se-
lected for further processing. Applicant 
feedback requests are to be mailed to 
the Program Leader at the address 
below, unless otherwise stated in the 
‘‘Notice of Non-Selection’’ or in the 
RFP. At OAO’s discretion, either writ-
ten or oral feedback will be provided to 
unsuccessful applicants. 

U.S. Department of Agriculture, De-
partmental Management, Office of Ad-
vocacy and Outreach, Attn: Program 
Leader (Applicant Feedback), Whitten 
Building, Rm. 520–A, stop 9821, 1400 
Independence Avenue, SW., Wash-
ington, DC 20250–9821. 

Subpart D—Award 

§ 2500.031 Administration. 

(a) General. Within the limit of funds 
available for such purpose, the OAO 
ADO shall make Federal assistance 
awards to those responsible, eligible 
applicants whose proposals are judged 
most meritorious under the procedures 
set forth in the RFP. The date specified 
by the OAO ADO as the effective date 
of the award shall be no later than Sep-
tember 30th of the Federal fiscal year 
in which the project is approved for 
support and funds are appropriated for 
such purpose, unless otherwise per-
mitted by law. It should be noted that 
the project need not be initiated on the 
award effective date, but as soon there-
after as practical so that project goals 
may be attained within the funded 
project period. All funds awarded by 
OAO shall be expended solely for the 
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purpose for which the funds are award-
ed in accordance with the approved 
statement of work and budget, the reg-
ulations, the terms and conditions of 
the OAO award agreement, the applica-
ble Federal cost principles, and the De-
partment’s assistance regulations (e.g., 
7 CFR parts 3015, 3016, and 3019). 

(b) Award agreement. The award 
agreement and accompanying terms 
and conditions will provide pertinent 
instructions and information includ-
ing, at a minimum, the following: 

(1) Legal name and address of per-
forming organization or institution to 
which OAO has awarded a grant or co-
operative agreement. 

(2) Title of project. 
(3) Name(s) of Project Director(s). 
(4) Identifying award number as-

signed by OAO. 
(5) Project period. 
(6) Total amount of OAO financial as-

sistance approved. 
(7) Legal authority under which the 

grant or cooperative agreement is 
awarded. 

(8) Appropriate CFDA number. 
(9) Approved budget plan (that may 

be referenced). 
(10) Terms and Conditions 

Subpart E—Post-Award and 
Closeout 

§ 2500.041 Payment. 
(a) General. All payments will be 

made in advance unless a deviation is 
accepted or as specified in paragraph 
(b) of this section. All payments to the 
awardee shall be made via the approved 
electronic funds transfer (EFT) meth-
od. Awardees are expected to request 
funds via the federally-approved elec-
tronic payment system for reimburse-
ment in a timely manner. Exact pay-
ment method will be described in the 
terms and conditions of the award 
agreement. 

(b) Reimbursement method. OAO shall 
use the reimbursement method if it de-
termines that advance payment is not 
feasible or that the awardee does not 
maintain or demonstrate the willing-
ness to maintain written procedures 
that minimize the elapse of time be-
tween the transfer of funds and dis-
bursement by the awardee, and finan-
cial management systems that meet 

the standards for fund control and ac-
countability. 

§ 2500.042 Cost sharing and matching. 

(a) General. Awardees may be re-
quired to match the Federal funds re-
ceived under an OAO award. The re-
quired percentage of matching, type of 
matching (e.g., cash and/or in-kind con-
tributions), sources of match (e.g., non- 
Federal), and whether OAO has any au-
thority to waive the match will be 
specified in the subpart applicable to 
the specific Federal assistance pro-
gram, as well as in the RFP. 

(b) Indirect costs as in-kind matching 
contributions. Indirect costs may be 
claimed under the Federal portion of 
the award budget. However, unless ex-
plicitly authorized in the RFP, indirect 
costs may not be claimed on both the 
Federal and nonfederal portion of the 
award budget. 

§ 2500.043 Program income. 

(a) General. OAO shall apply the 
standards set forth in this subpart in 
requiring awardee organizations to ac-
count for program income related to 
projects financed in whole or in part 
with Federal funds. 

(b) Addition method. Unless otherwise 
provided in the authorizing statute, in 
accordance with the terms and condi-
tions of the award, program income 
earned during the project period shall 
be retained by the awardee and shall be 
added to funds committed to the 
project by OAO and the awardee and 
used to further eligible project or pro-
gram objectives. Any specific program 
deviations will be identified in the in-
dividual subparts. 

(c) Award terms and conditions. Unless 
the program regulations identified in 
the individual subpart provide other-
wise, awardees shall follow the terms 
and conditions of the OAO award. Such 
terms and conditions will be made a 
part of the OAO award agreement. 

§ 2500.044 Indirect costs. 

Indirect cost rates for grants and co-
operative agreements shall be deter-
mined in accordance with the applica-
ble assistance regulations and cost 
principles, unless superseded by an-
other authority. 
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§ 2500.045 Technical reporting. 
All projects supported with Federal 

funds under this part must be docu-
mented according to the terms and 
conditions of the OAO award agree-
ment. 

§ 2500.046 Financial reporting. 
(a) SF–425, Federal Financial Report. 

As stated in the award terms and con-
ditions of the OAO award agreement, a 
final SF–425, Federal Financial Report, 
is due 90 days after the expiration of 
the award and should be submitted to 
OAO electronically. The awardee shall 
report program outlays and program 
income on the same accounting basis 
(i.e., cash or accrual) that it uses in its 
normal accounting system. When sub-
mitting a final SF–425, Federal Finan-
cial Report, the total matching con-
tribution, if required, should be shown 
in the report. The final SF–425 must 
not show any unliquidated obligations. 
If the awardee still has valid obliga-
tions that remain unpaid when the re-
port is due, it shall request an exten-
sion of time for submitting the report 
pursuant to paragraph (c) of this sec-
tion; submit a provisional report 
(showing the unliquidated obligations) 
by the due date; and submit a final re-
port when all obligations have been liq-
uidated, but no later than the approved 
extension date. SF–425, Federal Finan-
cial Reports, must be submitted by all 
awardees, including Federal agencies 
and national laboratories. 

(b) Awards with required matching. For 
awards requiring a matching contribu-
tion, an annual SF–425, Federal Finan-
cial Report, is required and this re-
quirement will be indicated in the 
terms and conditions of the OAO award 
agreement, in which case it must be 
submitted no later than 45 days fol-
lowing the end of the budget or report-
ing period. 

(c) After the due date. Requests are 
considered late when they are sub-
mitted after the 90-day period fol-
lowing the award expiration date. Re-
quests to submit a late final SF–425, 
Federal Financial Report, will only be 
considered, up to 30 days after the due 
date, in extenuating circumstances. 
This request should include a provi-
sional report pursuant to paragraph (a) 
of this section, as well as an antici-

pated submission date, a justification 
for the late submission, and a justifica-
tion for the extenuating cir-
cumstances. If an awardee needs to re-
quest additional funds, procedures in 
paragraph (d) of this section apply. 

(d) Overdue SF–425, Federal Financial 
Reports. Awardees with overdue SF–425, 
Federal Financial Reports, or other re-
quired financial reports (as identified 
in the award terms and conditions), 
will have their applicable balances in 
the approved federal electronic funds 
transfer system restricted or placed on 
‘‘manual review,’’ which restricts the 
awardee’s ability to draw funds, thus 
requiring prior approval from OAO. If 
any remaining available balances are 
needed by the awardee (beyond the 90- 
day period following the award expira-
tion date) and the awardee has not re-
quested an extension to submit a final 
SF–425, Financial Status Report, the 
awardee will be required to contact 
OAO to request permission to draw any 
additional funds and will be required to 
provide justification and documenta-
tion to support the draw. Awardees 
also will need to comply with proce-
dures in paragraph (c) of this section. 
OAO will approve these draw requests 
only in extenuating circumstances. 

(e) Additional reporting requirements. 
OAO may require forecasts of Federal 
cash requirements in the ‘‘Remarks’’ 
section of the report; and when prac-
tical and deemed necessary, OAO may 
require awardees to report in the ‘‘Re-
marks’’ section the amount of cash ad-
vances received in excess of three days 
(i.e., short narrative with explanations 
of actions taken to reduce the excess 
balances). When OAO needs additional 
information or more frequent reports, 
a special provision will be added to the 
award terms and conditions and identi-
fied in the OAO award agreement. 
Should OAO determine that an award-
ee’s accounting system is inadequate, 
additional pertinent information to 
further monitor awards may be re-
quested from the awardee until such 
time as the system is brought up to 
standard, as determined by OAO. This 
additional reporting requirement will 
be required via a special provision to 
the award terms and conditions of the 
OAO award agreement. 
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§ 2500.047 Project meetings. 
In addition to reviewing and moni-

toring the status of progress and final 
technical reports and financial reports, 
OAO Project Officers may use regular 
and periodic conference calls to mon-
itor the awardee’s performance as well 
as conferences, workshops, meetings, 
and symposia to not only monitor the 
awards, but to facilitate communica-
tion and the sharing of project results. 
These opportunities also serve to 
eliminate or minimize OAO funding of 
unneeded duplicative project activities. 
Required attendance at these con-
ference calls, conferences, workshops, 
meetings, and symposia will be identi-
fied in the RFP or award document. 

§ 2500.048 Review of disallowed costs. 
(a) Notice. If the OAO Project Officer 

(PO) determines that there is a basis 
for disallowing a cost, OAO shall pro-
vide the awardee written notice of its 
intent to disallow the cost. The written 
notice shall state the amount of the 
cost and the factual and legal basis for 
disallowing it. 

(b) Awardee response. Within 60 days 
of receiving written notice of the PO’s 
intent to disallow the cost, the award-
ee may respond with written evidence 
and arguments to show the cost is al-
lowable, or that, for equitable, prac-
tical, or other reasons, shall not re-
cover all or part of the amount, or that 
the recovery should be made in install-
ments. An extension of time will be 
granted only in extenuating cir-
cumstances. 

(c) Decision. Within 60 days of receiv-
ing the awardee’s written response to 
the notice of intent to disallow the 
cost, the PO shall issue a management 
decision stating whether or not the 
cost has been disallowed, the reasons 
for the decision, and the method of ap-
peal that has been provided under this 
section. If the awardee does not re-
spond to the written notice under para-
graph (a) of this section within the 
time frame specified in paragraph (b) of 
this section, the PO shall issue a man-
agement decision on the basis of the in-
formation available to it. The manage-
ment decision shall constitute the final 
action with respect to whether the cost 
is allowed or disallowed. In the case of 
a questioned cost identified in the con-

text of an audit subject to 7 CFR part 
3052, the management decision will 
constitute the management decision 
under 7 CFR 3052.405(a). 

(d) Demand for payment. If the man-
agement decision under paragraph (c) 
of this section constitutes a finding 
that the cost is disallowed and, there-
fore, that a debt is owed to the Govern-
ment, the PO shall provide the required 
demand and notice pursuant to 7 CFR 
3.11. 

(e) Review process. Within 60 days of 
receiving the demand and notice re-
ferred to in paragraph (d) of this sec-
tion, the awardee may submit a writ-
ten request to the OAO Director for a 
review of the final management deci-
sion that the debt exists and the 
amount of the debt. Within 60 days of 
receiving the written request for a re-
view, the OAO Director will issue a 
final decision regarding the debt. A re-
view by the OAO Director or designee 
constitutes an administrative review 
for debts under 7 CFR part 3, subpart F. 

§ 2500.049 Prior approvals. 
(a) Subcontracts. No more than 50 per-

cent of the award may be subcon-
tracted to other parties without prior 
written approval of the ADO. Any sub-
contract awarded to a Federal agency 
under an award must have prior writ-
ten approval of the ADO. To request 
approval, a justification for the pro-
posed subcontractual arrangements, a 
performance statement, and a detailed 
budget for the subcontract must be 
submitted to the ADO. 

(b) No-cost extensions of time—(1) Gen-
eral. Awardees may initiate a one-time 
no-cost extension of the expiration 
date of the award of up to 12 months 
unless one or more of the following 
conditions apply: the terms and condi-
tions of the award prohibit the exten-
sion; the extension requires additional 
Federal funds; and the extension in-
volves any change in the approved ob-
jectives or scope of the project. For the 
first no-cost extension, the awardee 
must notify OAO in writing with the 
supporting reasons and revised expira-
tion date at least 10 days before the ex-
piration date specified in the award. 

(2) Additional requests for no-cost ex-
tensions of time before expiration date. 
When more than one no-cost extension 
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of time or an extension of more than 12 
months is required, the extension(s) 
must be approved in writing by the PO. 
The awardee must submit a written re-
quest, which must be received no later 
than 10 days prior to the expiration 
date of the award, to the PO. The re-
quest must contain, at a minimum, the 
following information: The length of 
the additional time required to com-
plete the project objectives and a jus-
tification for the extension; a summary 
of the progress to date; an estimate of 
the funds expected to remain unobli-
gated on the scheduled expiration date; 
a projected timetable to complete the 
portion(s) of the project for which the 
extension is being requested; and signa-
ture of the AOR and the PD. 

(3) Requests for no-cost extensions of 
time after expiration date. OAO may con-
sider and approve requests for no-cost 
extensions of time up to 120 days fol-
lowing the expiration of the award. 
These will be approved only for extenu-
ating circumstances, as determined by 
OAO. The awardee’s AOR must submit 
the requirements identified under para-
graph (b)(2) of this section as well as an 
‘‘extenuating circumstance’’ justifica-
tion and a description of the actions 
taken by the awardee to minimize 
these requests in the future. 

(4) Other requirements. No-cost exten-
sions of time may not be exercised 
merely for the purpose of using unobli-
gated balances. 

§ 2500.050 Suspension, termination, 
and withholding of support. 

(a) General. If an awardee has failed 
to materially comply with the terms 
and conditions of the award, OAO may 
take certain enforcement actions, in-
cluding, but not limited to, suspending 
the award pending corrective action 
and terminating the award for cause. 

(b) Suspension. OAO generally will 
suspend (rather than immediately ter-
minate) an award to allow the awardee 
an opportunity to take appropriate 
corrective action before OAO makes a 
termination decision. OAO may decide 
to terminate the award if the awardee 
does not take appropriate corrective 
action during the period of suspension. 
OAO may terminate, without first sus-
pending, the award if the deficiency is 
so serious as to warrant immediate ter-

mination. Termination for cause may 
be appealed under the terms and condi-
tions identified in the OAO award 
agreement. 

(c) Termination. An award also may 
be terminated, partially or wholly, by 
the awardee or by OAO with the con-
sent of the awardee. If the awardee de-
cides to terminate a portion of the 
award, OAO may determine that the 
remaining portion of the award will 
not accomplish the purposes for which 
the award was originally made. In any 
such case, OAO will advise the awardee 
of the possibility of termination of the 
entire award and allow the awardee to 
withdraw its termination request. If 
the awardee does not withdraw its re-
quest for partial termination, OAO 
may initiate procedures to terminate 
the entire award for cause. 

§ 2500.051 Debt collection. 

The collection of debts owed to OAO 
by awardees, including those resulting 
from cost disallowances, recovery of 
funds, unobligated balances, or other 
circumstances, are subject to the De-
partment’s debt collection procedures 
as set forth in 7 CFR part 3, and, with 
respect to cost disallowances, § 2500.048. 

§ 2500.052 Award appeals procedures. 

(a) General. OAO permits awardees to 
appeal certain adverse post-award ad-
ministrative decisions made by OAO. 
Such adverse decisions include: Termi-
nation, in whole or in part, and deter-
mination that an award is void. An 
award may be terminated for failure of 
the awardee to carry out its approved 
project in accordance with the applica-
ble law and the terms and conditions of 
award; or for failure of the awardee 
otherwise to comply with any law, reg-
ulation, assurance, term, or condition 
applicable to the award. Additionally, 
an award may be determined to be void 
if, for example, it was not authorized 
by statute or regulation or because it 
was fraudulently obtained. Appeals of 
determinations regarding the allow-
ability of costs are subject to the pro-
cedures in § 2500.048. 

(b) Appeal Procedures. The formal no-
tification of an adverse determination 
will contain a statement of the award-
ee’s appeal rights. To appeal an adverse 
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determination, the awardee must sub-
mit a request for review to the OAO of-
ficial specified in the notification, de-
tailing the nature of the disagreement 
with the adverse determination and 
providing supporting documents in ac-
cordance with the procedures con-
tained in the notification. The award-
ee’s request to OAO for review must be 
received within 60 days after receipt of 
the written notification of the adverse 
determination; however, an extension 
may be granted if the awardee can 
show good cause why an extension is 
warranted. OAO will carefully consider 
the merits of all requests for appeals 
and further reviews. However, at the 
conclusion of the OAO appeal review 
process, the OAO decision rendered on 
the appeal is considered final. The 
awardee will be notified in writing by 
OAO of final appeal review determina-
tions. 

§ 2500.053 Expiring appropriations. 
(a) OAO awards supported with office 

appropriations. Most OAO awards are 
supported with annual appropriations. 
On September 30th of the 5th fiscal 
year after the period of availability for 
obligation ends, the funds for these ap-
propriations accounts expire per 31 
U.S.C. 1552 and the account is closed, 
unless otherwise specified by law. 
Funds that have not been drawn 
through the approved electronic funds 
transfer system, by the awardee or dis-
bursed through any other system or 
method by August 31st of that fiscal 
year are subject to be returned to the 
U.S. Department of the Treasury after 
that date. The August 31st requirement 
also applies to awards with a 90-day pe-
riod concluding on a date after August 
31st of that fifth year. Appropriations 
cannot be restored after expiration of 
the accounts. More specific instruc-
tions are provided in the OAO award 
terms and conditions. 

(b) OAO awards supported with funds 
from other Federal agencies (reimbursable 
funds). OAO may require that all draws 
and reimbursements for awards sup-
ported with reimbursable funds (from 
other Federal agencies) be completed 
prior to June 30th of the 5th fiscal year 
after the period of availability for obli-
gation ends to allow for the proper bill-
ing, collection, and close-out of the as-

sociated interagency agreement before 
the appropriations expire. The June 
30th requirement also applies to awards 
with a 90-day period concluding on a 
date after June 30th of that fifth year. 
Appropriations cannot be restored 
after expiration of the accounts. More 
specific instructions are provided in 
the terms and conditions of the OAO 
award agreement. 

§ 2500.055 Audit. 

Awardees must comply with the 
audit requirements of 7 CFR part 3052. 
The audit requirements apply to the 
years in which Federal financial assist-
ance funds are received and years in 
which work is accomplished using 
these funds. 

§ 2500.056 Civil rights. 

Awardees must comply with the civil 
rights requirements of 7 CFR part 15, 
subpart A—USDA implementation of 
Title VI of the Civil Rights Act of 1964, 
as amended. In accordance, no person 
in the United States shall, on the 
ground of race, color, or national ori-
gin, be excluded from participation in, 
be denied the benefits of, or be other-
wise subjected to discrimination under 
any program or activity for which the 
recipient receives Federal financial as-
sistance and will immediately take any 
measures necessary to effectuate this 
agreement. 

Subpart F—Outreach and Assist-
ance For Socially Disadvan-
taged Farmers and Ranchers 
Program 

§ 2500.101 Applicability of regulations. 

The regulations in this subpart apply 
to the Outreach and Assistance for So-
cially Disadvantaged Farmers and 
Ranchers (OASDFR) Program author-
ized under section 2501 of the Food, Ag-
riculture, Conservation and Trade Act 
of 1990 (7 U.S.C. 2279), as amended. Un-
less otherwise specified in this subpart, 
the requirements of 7 CFR part 2500 
subparts A through E will apply in ad-
dition to the requirements discussed in 
this subpart. 
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§ 2500.102 Purpose. 
(a) The purpose of the OASDFR Pro-

gram is to make competitive awards to 
provide outreach and technical assist-
ance to encourage and assist socially 
disadvantaged farmers and ranchers in: 

(1) Owning and operating farms, 
ranches and non-industrial forest 
lands; and 

(2) In participating equitably in the 
full range of agricultural programs of-
fered by the Department. 

(b) The OASDFR Program awards 
shall be used exclusively to: 

(1) Enhance coordination of the out-
reach, technical assistance, and edu-
cation efforts authorized under agri-
culture programs; 

(2) Assist in reaching current and 
prospective socially disadvantaged 
farmers, ranchers or forest landowners 
in a linguistically appropriate manner; 
and 

(3) Improve the participation of those 
farmers and ranchers in agricultural 
programs. 

§ 2500.103 Definitions. 
The definitions provided in subpart A 

apply to this subpart. In addition, the 
definitions that apply specifically to 
the OASDFR Program under this sub-
part include: 

Agriculture programs means those pro-
grams administered within the Depart-
ment, by agencies including but not 
limited to: Forest Service (FS), Nat-
ural Resources Conservation Service 
(NRCS), Farm Service Agency (FSA), 
Risk Management Agency (RMA), 
Rural Development (RD), Rural Busi-
ness Cooperative Service (RBCS), Na-
tional Institute of Food and Agri-
culture (NIFA), and Agricultural Mar-
keting Service (AMS), and other such 
programs as determined by the Depart-
ment on a case-by-case basis either at 
the OAO Director’s initiative or in re-
sponse to a written request with sup-
porting explanation for inclusion of a 
program. (For further details on spe-
cific programs included under this sub-
part see 7 U.S.C. 2279(e)(3) or the RFP). 

Alaska Native means a citizen of the 
United States who is a person of one- 
fourth or more Alaska Indian, Eskimo, 
or Aleut blood, or combination thereof. 
(For further specification, see 43 U.S.C 
1602(b) or the RFP). 

Alaska Native cooperative colleges 
means an eligible post-secondary edu-
cational institution that has an enroll-
ment of undergraduate full-time equiv-
alent students that is at least 20 per-
cent Alaska Native students at the 
time of submission of a proposal. 

Assistance means providing edu-
cational and technical assistance to so-
cially disadvantaged farmers, ranchers, 
and forest landowners in (1) owning and 
operating farms, ranches, and non-in-
dustrial forest lands; and (2) in partici-
pating equitably in the full range of ag-
ricultural programs offered by the De-
partment through workshops, site vis-
its and other means of contact in a lin-
guistically appropriate manner. 

Farmer, rancher, or forest landowner 
means the person who primarily cul-
tivates, operates, or manages a farm, 
ranch, or forest for profit, either as 
owner or tenant. A farm includes live-
stock, dairy, poultry, fish, fruit, and 
truck farms. It also includes planta-
tions, ranches, ranges, and orchards. 

Hispanic-serving institution means an 
eligible institution of higher education 
that has an enrollment of under-
graduate full-time equivalent students 
that is at least 25 percent Hispanic stu-
dents at the end of the award year im-
mediately preceding the date of sub-
mission of a proposal (see 20 U.S.C. 
1101a(5)). 

Indian tribe means any Indian tribe, 
band, nation, or other organized group 
or community, including any Alaska 
Native village or regional or village 
corporation as defined in or established 
pursuant to the Alaska Native Claims 
Settlement Act (85 Stat. 688) (43 U.S.C. 
1601 et seq.), which is recognized as eli-
gible for the special programs and serv-
ices provided by the United States to 
Indians because of their status as Indi-
ans. (For further specification, see 25 
U.S.C. 450b). 

Indian tribal community college means 
a post-secondary education institution 
which is formally controlled, or has 
been officially sanctioned, or char-
tered, by the governing body of an In-
dian tribe or tribes. (See 25 U.S.C. 
1801(a)(4)). 

Institution of higher education means 
an educational institution in any State 
that is a public or other nonprofit in-
stitution that is legally authorized and 
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accredited by a nationally recognized 
accrediting agency or association to 
provide a program of education beyond 
secondary education for which the in-
stitution awards a bachelor’s degree. 
(For further specification, see 20 U.S.C. 
1001(a)). 

Outreach means the use of formal and 
informal educational materials and ac-
tivities in a linguistically appropriate 
manner that serve to encourage and as-
sist socially disadvantaged farmers and 
ranchers in: 

(1) Owning and operating farms and 
ranches; and in 

(2) Participating equitably in the full 
range of agricultural programs offered 
by the Department. 

Socially disadvantaged farmer, rancher 
or forest landowner means a farmer, 
rancher, or forest landowner who is a 
member of a socially disadvantaged 
group. (See 7 U.S.C. 2279(e)(2)). 

Socially disadvantaged group means a 
group whose members have been sub-
jected to racial or ethnic prejudice be-
cause of their identity as members of a 
group without regard to their indi-
vidual qualities. (See 7 U.S.C. 
2279(e)(1)). 

State means any of the 50 States of 
the United States, the District of Co-
lumbia, the Commonwealth of Puerto 
Rico, Guam, the Virgin Islands of the 
United States, American Samoa, the 
Commonwealth of the Northern Mar-
iana Islands, and federally recognized 
Indian tribes. 

Supplemental funding means funding 
to an existing awardee in addition to 
the amount of the original award con-
tained in the grant or cooperative 
agreement. Such additional funding is 
intended to continue or expand work 
that is within the scope of the original 
agreement and statement of work. 

Tribal organization means the recog-
nized governing body of any Indian 
tribe. A tribal organization is any le-
gally established organization of Indi-
ans which is controlled, sanctioned, or 
chartered by such governing body or 
which is democratically elected by the 
adult members of the Indian commu-
nity. In any case where an award is 
made to an organization to perform 
services benefiting more than one In-
dian tribe, the approval of each partici-
pating Indian tribe shall be a pre-

requisite to the making of such an 
award. (See 25 U.S.C. 1603(25). 

§ 2500.104 Eligibility requirements. 
Proposals may be submitted by any 

of the following: 
(a) Any community-based organiza-

tion, network, or coalition of commu-
nity-based organizations that: 

(1) Has demonstrated experience in 
providing agricultural education or 
other agriculturally related services to 
socially disadvantaged farmers, ranch-
ers, and forest landowners; 

(2) Has provided to the Secretary doc-
umentary evidence of work with, and 
on behalf of socially disadvantaged 
farmers, ranchers, or forest landowners 
during the three-year period preceding 
the submission of a proposal for assist-
ance under this program; and 

(3) Does not engage in activities pro-
hibited under Section 501(c)(3) of the 
Internal Revenue Code of 1986. 

(b) An 1890 institution or 1994 institu-
tion (as defined in 7 U.S.C. 7601), in-
cluding West Virginia State Univer-
sity. 

(c) An Indian tribal community col-
lege or an Alaska Native cooperative 
college. 

(d) A Hispanic-serving institution (as 
defined in 7 U.S.C. 3103). 

(e) Any other institution of higher 
education (as defined in 20 U.S.C. 1001) 
that has demonstrated experience in 
providing agriculture education or 
other agriculturally related services to 
socially disadvantaged farmers, ranch-
ers, and forest landowners in a region. 

(f) An Indian tribe (as defined in 25 
U.S.C. 450b) or a national tribal organi-
zation that has demonstrated experi-
ence in providing agriculture education 
or other agriculturally-related services 
to socially disadvantaged farmers, 
ranchers, and forest landowners in a re-
gion. 

(g) Other organizations or institu-
tions that received funding under this 
program before January 1, 1996, but 
only with respect to projects that the 
Secretary considers are similar to 
projects previously carried out by the 
entity under this program. 

§ 2500.105 Project types and priorities. 
For each RFP, OAO may develop and 

include the appropriate project types 
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and focus areas based on the critical 
needs of the socially disadvantaged 
farmer and rancher community. For 
standard OASDFR projects, competi-
tive grants or cooperative agreements 
will be awarded to support programs 
and services, as appropriate, to encour-
age and assist socially disadvantaged 
farmers and ranchers in the following 
focus areas: 

(a) Owning and operating farms and 
ranches; 

(b) Participating equitably in the full 
range of agricultural programs offered 
by the Department; and 

(c) Other areas as specified by the 
Secretary in the RFP. 

§ 2500.106 Funding restrictions. 
Funds made available under this sub-

part shall not be used for the construc-
tion of a new building or facility or the 
acquisition, expansion, remodeling, or 
alteration of an existing facility (in-
cluding site grading and improvement, 
and architect fees). 

§ 2500.107 Matching. 
Matching funds are not required as a 

condition of receiving awards under 
this subpart. 

§ 2500.108 Term of award. 
The award term will be defined in the 

OAO award agreement, and can be later 
amended upon approval of OAO. 

§ 2500.109 Program requirements. 
Grants and cooperative agreements 

under this subpart shall address the 
priorities in the Department that in-
volve providing outreach and technical 
assistance to socially disadvantaged 
farmers, ranchers, and forest land-
owners to own and operate farms and 
participate equitably in agricultural 
programs; and other priorities as deter-
mined by the Secretary. 

PART 2502—AGRICULTURAL CA-
REER AND EMPLOYMENT (ACE) 
GRANTS PROGRAM 

Subpart A—General Information 

Sec. 
2502.1 Applicability of regulations. 
2502.2 Definitions. 
2502.3 Deviations. 

Subpart B—Program Eligibility, Services 
and Delivery 

2502.4 Program eligibility. 
2502.5 Program benefits and services. 
2502.6 Recipients of program benefits or 

services. 
2502.7 Responsibilities of grantees. 

Subpart C—Grant Applications and 
Administration 

2502.8 Pre-award, award, and post-award 
procedures and administration of grants. 

AUTHORITY: 7 U.S.C. 2008q–1 

SOURCE: 76 FR 69117, Nov. 8, 2011, unless 
otherwise noted. 

Subpart A—General Information 
§ 2502.1 Applicability of regulations. 

(a) This part contains program-spe-
cific definitions for the ACE Grants 
Program. 

(b) Subpart B establishes the criteria 
to be used in determining eligibility 
for an ACE grant award and the re-
quirements for the delivery of program 
benefits and services, including who is 
considered eligible to receive such ben-
efits and services and what the respon-
sibilities are of ACE grantees. 

(c) Subpart C establishes that, unless 
otherwise provided herein, the proce-
dures for applying for ACE grants, the 
processes to be followed by OAO in 
evaluating grant proposals and award-
ing program funds, and the procedures 
for post-award administration of ACE 
grants are those set forth in a rule pro-
posed ON DATE to codify provisions at 
7 CFR part 2500, subparts A, B, C, D, 
and E. 

§ 2502.2 Definitions. 
As used in this part (unless otherwise 

indicated): 
Agency means the Office of Advocacy 

and Outreach (OAO), an agency of the 
United States Department of Agri-
culture (USDA) or a successor agency. 

Agricultural Employer means any per-
son or entity which employs, as defined 
in the Migrant and Seasonal Agricul-
tural Worker Protection Act, 29 U.S.C. 
1802, individuals engaged in agricul-
tural employment and may include 
farmers, ranchers, dairy operators, ag-
ricultural cooperatives, and farm labor 
contractors. 
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Agricultural Employment means any 
service or activity as defined in the Mi-
grant and Seasonal Agricultural Work-
er Protection Act, 29 U.S.C. 1802, in-
cluding any activity defined as ‘‘agri-
culture’’ in Section 3(f) or the Fair 
Labor Standards Act of 1938, 29 U.S.C. 
203(f), any activity defined as ‘‘agricul-
tural labor’’ in 26 U.S.C. 3121(g) (the In-
ternal Revenue Code); as well as the 
handling, planting, drying, packing, 
packaging, processing, freezing, or 
grading prior to delivery for storage of 
any agricultural or horticultural com-
modity in its unmanufactured state. 
Authorized Departmental Officer 
(ADO) means the individual, acting 
within the scope of delegated author-
ity, who is responsible for executing 
and administering awards on behalf of 
the U.S. Department of Agriculture. 

Community-based organization means a 
non-governmental organization with a 
well-defined constituency that includes 
all or part of a particular community. 

Consortium means a group formed by 
entities with similar goals and objec-
tives for the purpose of pooling re-
sources to undertake a project that 
would otherwise be reasonably beyond 
the capabilities of any one member. 

Eligible entity, as described in section 
379C(a) of the Consolidated Farm and 
Rural Development Act (7 U.S.C. 
2008q(a)), means a non-profit organiza-
tion, or a consortium of nonprofit orga-
nizations, agribusinesses, State and 
local governments, agricultural labor 
organizations, farmer or rancher co-
operatives, and community-based orga-
nizations with the capacity to train 
farm workers. 

Farmworker means an individual 
hired to perform agricultural employ-
ment, including migrant, seasonal, and 
hired family farm workers. The term 
farmworker includes individuals who 
are not currently employed as a farm-
worker but who are actively seeking 
work as such. The term does not in-
clude agricultural employers or indi-
viduals who are self-employed. 

Grantee means the organization des-
ignated in the grant award document 
as the responsible legal entity to which 
a grant is awarded. 

Legally present in the United States 
shall have the same meaning as the 
term ‘‘lawfully present’’ in the United 

States as defined at 8 CFR 103.12(a) (ad-
dressing eligibility for Title II Social 
Security benefits under Pub. L. 104– 
193). 

Notice of Funding Availability (NOFA) 
means a notice published in the FED-
ERAL REGISTER announcing the avail-
ability of money for the grants pro-
gram which lists the application dead-
lines, eligibility requirements and lo-
cations where interested parties can 
get help in applying. 

Office of Advocacy and Outreach 
(OAO) means the Office of Advocacy 
and Outreach, an office within the 
USDA’s Departmental Management. 

Request for Proposal (RFP) refers to a 
grant competition and is used inter-
changeably with the phrase grant ap-
plication notice and solicitation for 
grant applications (SFA). 

Retaining an agricultural job means 
continuing agricultural employment, 
including upgraded employment. 

Returning from an agricultural job 
means returning to a home area from a 
position in agricultural employment. 

Secretary means the Secretary of Ag-
riculture and any other officer or em-
ployee of the United States Depart-
ment of Agriculture to whom the au-
thority involved is delegated. 

Securing an agricultural job means ob-
taining agricultural employment. 

State means any of the States of the 
United States, the District of Colum-
bia, the Virgin Islands, the Common-
wealth of Puerto Rico, and Guam. 

United States worker (U.S. worker) 
shall have the same meaning as the 
term U.S. worker defined by the De-
partment of Labor at 20 CFR 655.4. 

Upgrading an agricultural job means 
advancement to a position in agricul-
tural employment which offers more 
hours of work and/or better terms and 
conditions of employment and/or an in-
crease in wages. 

§ 2502.3 Deviations. 
Any request by the applicant or 

grantee for a waiver or deviation from 
any provision of this part shall be sub-
mitted to the ADO identified in the 
agency specific requirements. OAO 
shall review the request and notify the 
applicant/grantee whether the request 
to deviate has been approved within 30 
calendar days from the date of receipt 
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of the deviation request. If the devi-
ation request is still under consider-
ation at the end of 30 calendar days, 
OAO shall inform the applicant/grantee 
in writing of the date when the appli-
cant/grantee may expect the decision. 

Subpart B—Program Eligibility, 
Services and Delivery 

§ 2502.4. Program eligibility. 
(a) Entities eligible to apply for and 

receive a grant under this part include: 
(1) A non-profit organization; 
(2) A consortium of nonprofit organi-

zations; or 
(3) A consortium which includes a 

non-profit organization(s) and one or 
more of the following: agribusinesses, 
State and local governments, agricul-
tural labor organizations, farmer or 
rancher cooperatives, and community- 
based organizations with the capacity 
to train farm workers. 

(b) Additional information about eli-
gible entities may be included in the 
RFP. In addition, the RFP will specify 
the criteria by which an entity’s capac-
ity to train farm workers will be evalu-
ated, but at a minimum, the entity 
shall be required to demonstrate that 
it has: 

(1) An understanding of the issues 
facing hired farmworkers and condi-
tions under which they work; 

(2) Familiarity with the agricultural 
industry in the geographic area to be 
served, including agricultural labor 
needs and existing services for farm-
workers; and 

(3) The capacity to effectively admin-
ister a program of services and benefits 
authorized by the ACE program. 

(c) An applicant will be required to 
submit information to OAO, as speci-
fied in the RFP and/or FOA as part of 
the grant application. 

§ 2502.5 Program benefits and serv-
ices. 

(a) The ACE grants program will be 
centrally administered by the USDA in 
a manner consistent with these regula-
tions, as well as the pertinent require-
ments of 7 CFR part 3015, 7 CFR part 
3016, 7 CFR part 3018, 7 CFR part 3019 
and 7 CFR 3052. 

(b) The Office of Advocacy and Out-
reach (OAO) has been designated as the 

organizational unit responsible for ad-
ministering the ACE program, includ-
ing, among other things, determining 
the number and amount of grants to be 
awarded, the purposes for the grants to 
be awarded, as well as the criteria for 
the evaluation and award of grants. 

(c) Services and benefits provided 
under the ACE grants program are lim-
ited to those which will assist eligible 
farmworkers in securing, retaining, up-
grading or returning from agricultural 
jobs. 

(d) Such services will include the fol-
lowing: 

(1) Agricultural labor skills develop-
ment 

(2) Provision of agricultural labor 
market information: 

(3) Transportation: 
(4) Short-term housing while in tran-

sit to an agricultural worksite; 
(5) Workplace literacy and assistance 

with English as a second language; 
(6) Health and safety instruction, in-

cluding ways of safeguarding the food 
supply of the United States; 

(7) Such other services as the Sec-
retary deems appropriate. 

(e) Grant funds shall not be used to 
deliver or replace any services or bene-
fits which an agricultural employer, 
association, contractor, or any other 
entity is legally obliged to provide. 

§ 2502.6 Recipients of program bene-
fits or services. 

(a) Those eligible to receive program 
services or benefits under the ACE pro-
gram are farmworkers who meet the 
definition of ‘‘United States Workers’’ 
as set forth in § 2502.2 of this part. 

(b) Grantees shall be responsible for 
verifying the employment of farm-
workers who are actively employed and 
are seeking to participate in program 
services or benefits. Unemployed farm-
workers seeking to participate shall be 
required to certify to grantees that 
they are eligible for program services 
and benefits as provided herein. Addi-
tional eligibility requirements may be 
included in the RFP. 

§ 2502.7 Responsibilities of grantees. 
Each grantee is responsible for pro-

viding services and/or benefits author-
ized by this program in accord with a 
service delivery strategy described in 
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its approved grant plan. The services 
must reflect the needs of the relevant 
farmworker population in the area to 
be served and be consistent with the 
goals of assisting farmworkers in se-
curing, retaining, upgrading, or return-
ing from agricultural jobs. The nec-
essary components of a service delivery 
strategy and grant plan will be fully 
set forth in an RFP but the plan shall 
include, at a minimum, the following: 

(a) The employment and education 
needs of the farmworker population to 
be served; 

(b) The manner in which the proposed 
services to be delivered will assist agri-
cultural employers and farmworkers in 
securing, retaining, upgrading or re-
turning from agricultural jobs; 

(c) The manner in which the proposed 
services will be coordinated with other 
available services; 

(d) The number of participants the 
grantee expects to serve for each serv-
ice provided, the results expected and 
the anticipated expenditures for each 
category of service. 

Subpart C—Grant Applications 
and Administration 

§ 2502.8 Pre-award, award, and post- 
award procedures and administra-
tion of grants. 

(a) Unless otherwise provided in this 
rule, the requirements governing pre- 
award solicitation and submission of 
proposals and/or applications, the re-
view and evaluation of such, the award 
of grant funds, and post-award and 
close-out procedures are those set forth 
at 7 CFR part 2500, subparts A, B, C, D, 
and E. 

(b) For purposes of the ACE Grants 
Program, the provisions of Subpart E, 
at 7 CFR 2500.49, ‘‘Prior Approvals,’’ 
shall not apply. In lieu of that provi-
sion, the following requirements shall 
apply: Awardees may not subcontract 
more than 20 percent of the award to 
other parties without prior written ap-
proval of the ADO. To request ap-
proval, a justification for the proposed 
subcontract, a performance statement, 
and a detailed budget for the sub-
contract must be submitted in writing 
to the ADO. 

PARTS 2503–2599 [RESERVED] 
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CHAPTER XXVI—OFFICE OF INSPECTOR 
GENERAL, DEPARTMENT OF AGRICULTURE 

Part Page 
2600–2609 [Reserved] 
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2621–2699 [Reserved] 
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PARTS 2600–2609 [RESERVED] 

PART 2610—ORGANIZATION, 
FUNCTIONS, AND DELEGATIONS 
OF AUTHORITY 

Sec. 
2610.1 General statement. 
2610.2 Headquarters organization. 
2610.3 Regional organization. 
2610.4 Requests for service. 
2610.5 Delegations of authority. 

AUTHORITY: 5 U.S.C. 301, 552; Inspector Gen-
eral Act of 1978, as amended, 5 U.S.C. app.; 7 
U.S.C. 2270. 

SOURCE: 81 FR 93574, Dec. 21, 2016, unless 
otherwise noted. 

§ 2610.1 General statement. 
(a) The Inspector General Act of 1978, 

as amended, 5 U.S.C. app. (IG Act), es-
tablished an Office of Inspector Gen-
eral (OIG) in the U.S. Department of 
Agriculture (USDA) and transferred to 
it the functions, powers, and duties of 
offices referred to in the Department as 
the ‘‘Office of Investigation’’ and the 
‘‘Office of Audit,’’ previously assigned 
to the OIG created by the Secretary’s 
Memoranda 1915 and 1727, dated March 
23, 1977, and October 5, 1977, respec-
tively. Under the IG Act, OIG was es-
tablished as an independent and objec-
tive unit, headed by the Inspector Gen-
eral (IG), who is appointed by the 
President and reports to and is under 
the general supervision of the Sec-
retary. 

(b) OIG conducts and supervises au-
dits and investigations relating to De-
partment programs and operations; 
provides leadership and coordination 
and recommends policies for activities 
designed to promote economy, effi-
ciency, and effectiveness in the admin-
istration of, and to prevent and detect 
fraud and abuse in, such programs and 
operations; and provides a means for 
keeping the Secretary of Agriculture 
and the Congress fully and currently 
informed about problems and defi-
ciencies relating to the administration 
of such programs and operations and 
the necessity for and progress of cor-
rective action. 

(c) The IG has specific duties, respon-
sibilities, and authorities pursuant to 
the IG Act, including to: 

(1) Provide policy direction for, and 
conduct, supervise, and coordinate au-
dits and investigations relating to 
USDA programs and operations. 

(2) Review existing and proposed leg-
islation and regulations related to 
USDA programs and operations and 
make recommendations to the Sec-
retary and the Congress on the impact 
such laws or regulations will have on 
the economy and efficiency of program 
administration or in the prevention 
and detection of fraud and abuse in 
USDA programs and operations. 

(3) Recommend policies for, and con-
duct, supervise, or coordinate other ac-
tivities carried out or financed by 
USDA for the purpose of promoting 
economy and efficiency in the adminis-
tration of, or preventing and detecting 
fraud and abuse, in USDA programs 
and operations. 

(4) Recommend policies for, and con-
duct, supervise, or coordinate relation-
ships between, USDA and other Fed-
eral, State, and local governmental 
agencies and nongovernmental entities 
regarding the promotion of economy 
and efficiency, prevention of fraud and 
abuse, or the identification and pros-
ecution of participants in fraud and 
abuse. 

(5) Keep the Secretary and the Con-
gress fully and currently informed 
about problems, abuses, and defi-
ciencies, and the necessity for and 
progress of corrective actions in the 
administration of USDA programs and 
operations. 

(6) Report expeditiously to the Attor-
ney General any matter where there 
are reasonable grounds to believe there 
has been a violation of Federal crimi-
nal law. 

(7) Have access to all records, re-
ports, audits, reviews, documents, pa-
pers, recommendations, or other mate-
rial available to the Department which 
relate to programs and operations for 
which the IG has responsibility. 

(8) Make such investigations and re-
ports relating to the administration of 
USDA programs and operations as are, 
in the judgment of the IG, necessary or 
desirable. 

(9) Request such information or as-
sistance as may be necessary for car-
rying out the duties and responsibil-
ities of the IG Act from any Federal, 
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State, or local governmental agency or 
unit thereof. 

(10) Issue subpoenas for the produc-
tion of information, documents, re-
ports, answers, records, accounts, pa-
pers, and other data in any medium 
(including electronically stored infor-
mation, as well as any tangible thing) 
and documentary evidence necessary in 
the performance of functions assigned 
by the IG Act, except that procedures 
other than subpoenas shall be used to 
obtain documents and information 
from Federal agencies. 

(11) Whenever necessary in the per-
formance of functions assigned by the 
IG Act, administer to or take from any 
person an oath, affirmation, or affi-
davit, which shall have the same force 
and effect as if administered or taken 
by or before an officer having a seal. 

(12) Have direct and prompt access to 
the Secretary when necessary for any 
purpose pertaining to the performance 
of functions and responsibilities under 
the IG Act. 

(13) Select, appoint, and employ nec-
essary officers and employees in OIG in 
accordance with laws and regulations 
governing the civil service, including 
an Assistant Inspector General for 
Audit (AIG/A) and an Assistant Inspec-
tor General for Investigations (AIG/I). 

(14) Obtain services as authorized by 
5 U.S.C. 3109. 

(15) Enter into contracts and other 
arrangements for audits, inspections, 
studies, analyses, and other services 
with public agencies and private per-
sons, and make such payments as may 
be necessary to carry out the provi-
sions of the IG Act, to the extent and 
in such amounts as may be provided in 
advance by an appropriation act. 

(16) Receive and investigate com-
plaints or information from any De-
partment employee concerning the pos-
sible existence of an activity consti-
tuting a violation of law, rules, or reg-
ulations, or mismanagement, gross 
waste of funds, abuse of authority, or a 
substantial and specific danger to the 
public health and safety. 

(17) Designate a Whistleblower Pro-
tection Ombudsman, who will educate 
Department employees about prohibi-
tions on retaliation for protected dis-
closures; and who have made or are 
contemplating making a protected dis-

closure about the rights and remedies 
against retaliation for protected dis-
closures. 

(d) Pursuant to § 2.33 of this title, the 
Secretary has made the following dele-
gations of authority to the IG: 

(1) Advise the Secretary and General 
officers in the planning, development, 
and execution of Department policies 
and programs. 

(2) At the request of the Secretary’s 
security office, determine the avail-
ability of OIG law enforcement per-
sonnel to assist the security office in 
providing for the personal security of 
the Secretary and Deputy Secretary. 

(3) Serve as liaison official for the 
Department for all audits of USDA per-
formed by the Government Account-
ability Office. 

(e) The IG, under section 1337 of the 
Agriculture and Food Act of 1981, Pub-
lic Law 97–98, 7 U.S.C. 2270, and pursu-
ant to rules issued by the Secretary in 
part 1a of this title, has the authority 
to: 

(1) Designate OIG employees who in-
vestigate alleged or suspected felony 
criminal violations of statutes admin-
istered by the Secretary of Agriculture 
or any agency of USDA, when engaged 
in the performance of official duties to: 

(i) Make an arrest without a warrant 
for any such criminal felony violation 
if such violation is committed, or if the 
employee has probable cause to believe 
that such violation is being committed, 
in his/her presence; 

(ii) Execute and serve a warrant for 
an arrest, for the search of premises, or 
the seizure of evidence when issued 
under authority of the United States 
upon probable cause to believe that 
such a violation has been committed; 
and 

(iii) Carry a firearm. 
(2) Issue directives and take the ac-

tions prescribed by the Secretary’s 
rules. 

§ 2610.2 Headquarters organization. 

(a) OIG has a headquarters office in 
Washington, DC, and regional offices 
throughout the United States. The 
headquarters office consists of the im-
mediate office of the IG, which in-
cludes three component offices, and 
four operational units. 
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(b) Immediate Office Components. (1) 
The Director of the Office of Compli-
ance and Integrity (OCI) performs inde-
pendent quality assurance and internal 
control reviews of OIG operations. OCI 
also investigates allegations of crimi-
nal and/or serious administrative mis-
conduct by OIG employees. 

(2) Section 3(g) of the IG Act man-
dates that each IG shall obtain legal 
advice from a counsel either reporting 
directly to the IG or to another IG. 
Within USDA–OIG, such legal advice is 
provided by the Counsel to the Inspec-
tor General. The Office of Counsel (OC) 
provides legal advice and representa-
tion on issues arising during the course 
of audit, investigative, and Office of 
Data Sciences (ODS) activities or on 
internal administrative and manage-
ment issues. OC also manages OIG’s 
congressional, media relations, ethics, 
Freedom of Information Act, and Pri-
vacy Act programs; and reviews pro-
posed legislation, regulations, and pro-
cedures. 

(3) The Director of the Office of Di-
versity and Conflict Resolution advises 
OIG leadership on applying the prin-
ciples of civil rights, equal employ-
ment opportunity, dispute resolution, 
diversity, and inclusion, on matters af-
fecting the OIG workforce, program ac-
tivities, and development of policy. 
This office also guides all OIG per-
sonnel through the use of the Federal 
sector employment discrimination 
complaints and dispute resolution 
processes, as needed. 

(c) Operational units. (1) The AIG/A 
carries out the OIG’s domestic and for-
eign audit operations through a head-
quarters office and three regional of-
fices shown in § 2610.3(a). The staff pro-
vides for audit review of information 
technology (IT) security throughout 
USDA. Auditing officials conduct oper-
ational liaison on audit matters; sched-
ule and conduct audits; release audit 
reports to management; monitor agen-
cy action to assure that audit reports 
have been properly acted upon through 
review of Department management fol-
low up systems; monitor the quality of 
OIG audit reports; and coordinate ac-
tivities with the AIG/I. The staff also 
provides an integrated approach to 
fraud prevention and detection and 
management improvement in USDA 

programs and operations; coordinates 
analyses and reports on vulnerability 
assessments; and recommends policies 
and provides technical assistance for 
audit operations. The Auditing head-
quarters office consists of the imme-
diate office of the AIG/A and five staff 
divisions. 

(2) The Assistant Inspector General 
for Data Sciences carries out OIG’s 
data sciences operations through a 
headquarters office. OIG officials with-
in ODS perform predictive data anal-
ysis, statistical sampling, modeling, 
computer matching, data mining, and 
data warehousing of USDA programs 
and operations in support of OIG au-
dits, investigations, and other activi-
ties. 

(3) The AIG/I carries out OIG’s do-
mestic and foreign investigative oper-
ations through a headquarters office 
and the five regional offices shown in 
§ 2610.3(b). Investigations officials con-
duct operational and intelligence liai-
son on investigative matters with the 
Federal Bureau of Investigation, Se-
cret Service, Internal Revenue Service, 
Interpol, and other Federal, State, and 
local law enforcement organizations; 
determine the need for investigative 
action; conduct investigations; prepare 
factual reports of investigative find-
ings; refer reports for appropriate ad-
ministrative or legal action; follow up 
on agency actions to assure that OIG 
investigative reports have been prop-
erly acted upon; monitor the quality of 
investigative reports; and coordinate 
activities with the AIG/A. The staff 
also conducts special investigations of 
major programs, operations, and high 
level officials; can assist the Sec-
retary’s security office in providing for 
the protection of the Secretary and 
Deputy Secretary; and receives and 
processes employee complaints con-
cerning possible violations of laws, 
rules, regulations or mismanagement. 
The OIG Whistleblower Protection Om-
budsman described in § 2610.1(c)(17) is 
located within the Office of Investiga-
tions. 

(4) The Assistant Inspector General 
for Management (AIG/M) manages for-
mulation of OIG policies and proce-
dures; develops, administers and di-
rects comprehensive programs for the 
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management, budget, financial, per-
sonnel, systems improvement, and in-
formation activities and operations of 
OIG; and is responsible for OIG IT and 
information management systems. The 
staff maintains OIG’s directives sys-
tem, and Departmental Regulations 
and FEDERAL REGISTER issuances. The 
immediate office of the AIG/M and four 
divisions carry out these functions. 

§ 2610.3 Regional organization. 

(a) Each regional Audit Director is 
responsible to the IG and to the AIG/A 
for supervising the performance of all 
OIG auditing activities relating to the 
Department’s domestic and foreign 
programs and operations within an as-
signed geographic area. The addresses 
and telephone numbers of the three 
Audit regional offices and the terri-
tories served are as follows: 

AUDIT REGION, ADDRESS, TELEPHONE 
NUMBER, AND TERRITORY 

Eastern Region, 5601 Sunnyside Avenue, 
Suite 2–2230 (Mail Stop 5300), Beltsville, 
Maryland 20705–5300, (301) 504–2100; Ala-
bama, Arkansas, Connecticut, Delaware, 
District of Columbia, Florida, Georgia, Illi-
nois, Indiana, Kentucky, Louisiana, Maine, 
Maryland, Massachusetts, Michigan, Mis-
sissippi, New Hampshire, New Jersey, New 
Mexico, New York, North Carolina, Ohio, 
Oklahoma, Pennsylvania, Puerto Rico, 
Rhode Island, South Carolina, Tennessee, 
Texas, Vermont, Virgin Islands, Virginia, 
West Virginia, and Wisconsin. 

Midwestern Region, 8930 Ward Parkway, 
Suite 3016, Kansas City, Missouri 64114, 
(816) 926–7667; Colorado, Iowa, Kansas, Mis-
souri, Montana, Minnesota, Nebraska, 
North Dakota, South Dakota, Utah, and 
Wyoming. 

Western Region, 1333 Broadway, Suite 400, 
Oakland, California 94612, (510) 208–6800; 
Alaska, Arizona, California, Hawaii, Idaho, 
Nevada, Oregon, Territory of Guam, Trust 
Territories of the Pacific, and Washington. 

(b) Each regional Special Agent-in- 
Charge (SAC) is responsible to the IG 
and to the AIG/I for supervising the 
performance of all OIG investigative 
activities relating to the Department’s 
domestic and foreign programs and op-
erations within an assigned geographic 
area. The addresses and telephone 
numbers of the five Investigations re-
gional offices and the territories served 
are as follows: 

INVESTIGATIONS REGION, ADDRESS, 
TELEPHONE NUMBER, AND TERRITORY 

Midwest Region, 111 N. Canal Street, Suite 
325, Chicago, Illinois 60606–7296, (312) 353– 
1358; Illinois, Indiana, Iowa, Michigan, 
Minnesota, North Dakota, Ohio, South Da-
kota, and Wisconsin. 

Northeast Region, 26 Federal Plaza, Room 
1409, New York, New York 10278–0004, (212) 
264–8400; Connecticut, Delaware, District of 
Columbia, Maine, Maryland, Massachu-
setts, New Hampshire, New Jersey, New 
York, Pennsylvania, Rhode Island, 
Vermont, Virginia, and West Virginia. 

Southeast Region, 401 W. Peachtree Street 
NW., Room 2329, Atlanta, Georgia 30308, 
(404) 730–3274; Alabama, Florida, Georgia, 
Kentucky, North Carolina, Puerto Rico, 
South Carolina, Tennessee, and the Virgin 
Islands. 

Southwest Region, 101 South Main, Room 
311, Temple, Texas 76501, (254) 743–6535; Ar-
kansas, Kansas, Louisiana, Mississippi, 
Missouri, Nebraska, New Mexico, Okla-
homa, and Texas. 

Western Region, 1333 Broadway, Suite 400, 
Oakland, California 94612, (510) 208–6860; 
Alaska, Arizona, California, Colorado, Ha-
waii, Idaho, Montana, Nevada, Oregon, 
Territory of Guam, Trust Territories of the 
Pacific, Utah, Washington, and Wyoming. 

§ 2610.4 Requests for service. 

(a) Heads of USDA agencies will di-
rect requests for audit or investigative 
service to the AIG/A, AIG/I, Audit Di-
rector, SAC, or to other OIG audit or 
investigation officials responsible for 
providing service of the type desired in 
the geographical area where service is 
desired. 

(b) Agency officials or other employ-
ees may, at any time, direct to the per-
sonal attention of the IG any audit or 
investigation matter that warrants 
such attention. 

(c) Other persons (i.e., non-USDA per-
sonnel) may address their communica-
tions regarding audit or investigative 
matters to: The Inspector General, U.S. 
Department of Agriculture, USDA Stop 
2301, Washington, DC 20250. 

(d) OIG has established several chan-
nels for USDA employees and the gen-
eral public to report fraud, waste, 
abuse, and mismanagement in USDA 
programs, or misconduct by a USDA 
employee. These include a general OIG 
Hotline, a Bribery/Assault Line, and 
(for USDA employees) a Whistleblower 
Ombudsman. 
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(1) General fraud, waste, and abuse 
hotline: 

(i) File complaint online: http:// 
www.usda.gov/oig/hotline.htm (click on 
‘‘Submit a Complaint’’ button); 

(ii) Telephone: (800) 424–9121, (202) 690– 
1622, or (202) 690–1202 (Telecommuni-
cation Device for the Deaf); 

(iii) Facsimile: (202) 690–2474; or 
(iv) Write a letter to United States 

Department of Agriculture, Office of 
Inspector General, P.O. Box 23399, 
Washington, DC 20026. 

(2) Bribery/Assault Line: (202) 720–7257 
(24 hours a day). 

(3) Whistleblower Protection Om-
budsman. USDA employees may con-
tact the Ombudsman via email at: 
OIGombudsman@oig.usda.gov. Addi-
tional information about the Ombuds-
man is available online at https:// 
www.usda.gov/oig/ombudsman.htm. 

§ 2610.5 Delegations of authority. 

(a) AIGs, Directors, and Counsel list-
ed in § 2610.2, and Audit Directors and 
SACs listed in § 2610.3, are authorized 
to take whatever actions are necessary 
to carry out their assigned functions. 
This authority may be re-delegated. 

(b) The IG reserves the right to es-
tablish audit and investigation poli-
cies, program, procedures, and stand-
ards; to allocate appropriated funds; to 
determine audit and investigative ju-
risdiction; and to exercise any of the 
powers or functions or perform any of 
the duties referenced in the above dele-
gation. 

PART 2620—AVAILABILITY OF 
INFORMATION TO THE PUBLIC 

Sec. 
2620.1 General statement. 
2620.2 Public inspection. 
2620.3 Requests. 
2620.4 Denials. 
2620.5 Appeals. 

AUTHORITY: 5 U.S.C. 301, 552; Inspector Gen-
eral Act of 1978, as amended, 5 U.S.C. app. 3. 

SOURCE: 81 FR 94230, Dec. 23, 2016, unless 
otherwise noted. 

§ 2620.1 General statement. 
This part supplements the regula-

tions of the Secretary of Agriculture 
implementing the Freedom of Informa-
tion Act, 5 U.S.C. 552 (FOIA) (subpart A 
of part 1 of this title, including the ap-
pendix), and governs the availability of 
records of the Office of Inspector Gen-
eral (OIG) to the public upon request. 

§ 2620.2 Public inspection. 
The FOIA requires that certain mate-

rials be made available for public in-
spection in an electronic format. OIG 
records are available for public inspec-
tion on OIG’s public Web site, https:// 
www.usda.gov/oig/foia.htm. 

§ 2620.3 Requests. 
Requests for OIG records shall be 

submitted to OIG’s Office of Counsel 
and will be processed in accordance 
with subpart A of part 1 of this title. 
Specific guidance on how to submit re-
quests (including current contact 
methods) is available through OIG’s 
Web site, https://www.usda.gov/oig/ 
foiareq.htm, and USDA’s public FOIA 
Web site. 

§ 2620.4 Denials. 
If it is determined that a requested 

record is exempt from mandatory dis-
closure and that discretionary release 
would be improper, the Counsel to the 
Inspector General or the Counsel’s des-
ignee shall give written notice of de-
nial in accordance with subpart A of 
part 1 of this title. 

§ 2620.5 Appeals. 
The denial of a requested record may 

be appealed in accordance with subpart 
A of part 1 of this title. Appeals shall 
be addressed to the Inspector General, 
U.S. Department of Agriculture, 1400 
Independence Avenue SW., Whitten 
Building, Suite 441–E, Washington, DC 
20250–2308. The Inspector General will 
give notice of the determination con-
cerning an appeal in accordance with 
subpart A of part 1 of this title. 

PARTS 2621–2699 [RESERVED] 
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CHAPTER XXVII—OFFICE OF INFORMATION 
RESOURCES MANAGEMENT, DEPARTMENT OF 

AGRICULTURE 

Part Page 
2700 Organization and functions ..................................... 89 
2710 Availability of information to the public ............... 89 
2711–2799 [Reserved] 
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PART 2700—ORGANIZATION AND 
FUNCTIONS 

Sec. 
2700.1 General statement. 
2700.2 Organization. 
2700.3 Functions. 

AUTHORITY: 5 U.S.C. 301, 552; 7 CFR 2.81. 

SOURCE: 47 FR 39128, Sept. 7, 1982, unless 
otherwise noted. 

§ 2700.1 General statement. 
This part is issued in accordance 

with 5 U.S.C. 552(a) to provide guidance 
for the general public as to the organi-
zation and functions of the Office of In-
formation Resources Management. 

§ 2700.2 Organization. 
The Office of Information Resources 

Management (OIRM) was established 
on January 12, 1982. Delegations of au-
thority to the Director, OIRM appear 
at 7 CFR 2.81. The organization is com-
prised of five headquarters divisions, 
an administrative staff and three com-
puter centers to serve the Department. 
The organization is headed by the Di-
rector or, in the Director’s absence, by 
the Deputy Director or, in the absence 
of both, by the Director’s desginee. 

§ 2700.3 Functions. 
(a) Director. Provides executive direc-

tion for OIRM. Develops and rec-
ommends Departmental information 
resources management principles, poli-
cies, and objectives; develops and dis-
seminates Departmental information 
resources management standards, 
guidelines, rules, and regulations nec-
essary to implement approved prin-
ciples, policies, and programs; designs, 
develops, implements, and revises sys-
tems, processes, work methods, and 
techniques to improve the manage-
ment of information resources and the 
operational effectiveness of the Depart-
ment; provides telecommunications 
and automated data processing services 
to the Department’s agencies and staff 
offices. 

(b) Deputy Director. Assists the Direc-
tor and, in the absence of the Director, 
serves as the Acting Director. 

(c) Administrative Management Staff. 
Provides support for agency manage-
ment regarding budget, accounting, 

personnel, and other administrative 
matters. 

(d) Planning Division. Defines, devel-
ops, guides, and administers the De-
partment’s long-range planning process 
for information resources. 

(e) Information Management Division. 
Develops policy, standards and guide-
lines for collection, protection, access, 
use and management of information. 

(f) Review and Evaluation Division. Re-
views and evaluates information re-
sources programs and activities of De-
partment agencies and staff offices for 
conformance with plans, policies, and 
standards. 

(g) Agency Technical Services Division. 
Advises and consults with and assists 
Department agencies and staff offices 
on activities related to the develop-
ment and implementation of auto-
mated information systems. 

(h) Operations and Telecommunications 
Division. Coordinates the development 
and implementation of programs for 
ADP and telecommunications resource 
planning within Departmental com-
puter centers and the National Finance 
Center, and for the acquisition and use 
of Department-wide telecommuni-
cations facilities and services. 

(i) Departmental Computer Centers. 
The following centers provide ADP fa-
cilities and services to agencies and 
staff offices of the Department. 

(1) Washington Computer Center, 
14th and Independence Ave., SW., Rm. 
S–107–South, Washington, DC 20250. 

(2) Fort Collins Computer Center, 
3825 E. Mulberry Street (P.O. Box 1206), 
Fort Collins, CO 80524. 

(3) Kansas City Computer Center, 
8930 Ward Parkway (P.O. Box 205), Kan-
sas City, MO 64141. 

PART 2710—AVAILABILITY OF 
INFORMATION TO THE PUBLIC 

Sec. 
2710.1 General statement. 
2710.2 Public inspection and copying. 
2710.3 Indexes. 
2710.4 Initial request for records. 
2710.5 Appeals. 
APPENDIX A TO PART 2710—LIST OF ADDRESS-

ES 

AUTHORITY: 5 U.S.C. 301, 552; 7 CFR 1.1–1.16. 

SOURCE: 47 FR 39129, Sept. 7, 1982, unless 
otherwise noted. 
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§ 2710.1 General statement. 
This part is issued in accordance 

with 7 CFR 1.4 of the U.S. Department 
of Agriculture regulations governing 
the availability of records (7 CFR 1.1– 
1.16 and Appendix A) under the Free-
dom of Information Act (5 U.S.C. 552). 
The Department’s regulations, as sup-
plemented by the regulations in this 
part, provide guidance for any person 
wishing to request records from the Of-
fice of Information Resources Manage-
ment (OIRM). 

§ 2710.2 Public inspection and copying. 
(a) Background. 5 U.S.C. 552(a)(2) re-

quired that each agency make certain 
kinds of records available for public in-
spection and copying. 

(b) Procedure. Persons wishing to gain 
access to OIRM records should contact 
the Information Access & Disclosure 
Officer by writing to the address shown 
in 2710.4(b)(2). 

§ 2710.3 Indexes. 
(a) Background. 5 U.S.C. 552(a)(2) also 

required that each agency maintain 
and make available for public inspec-
tion and copying current indexes pro-
viding identifying information for the 
public with regard to any records 
which are made available for public in-
spection and copying. 

(b) Procedure. Persons wishing to get 
an index may contact the division or 
center that maintains the records. 
Publication of these indexes as a sepa-
rate document is unnecessary and im-
practical. 

§ 2710.4 Initial request for records. 
(a) Background. The Information Ac-

cess and Disclosure Officer is author-
ized to: 

(1) Grant or deny requests for OIRM 
records. 

(2) Make discretionary releases of 
OIRM records when it is determined 
that the public interests in disclosure 
outweigh the public and/or private ones 
in withholding. 

(3) Reduce or waive fees to be charged 
where determined to be appropriate. 

(b) Procedure. Persons wishing to re-
quest records from the Office of Infor-
mation Resources Management may do 
so as follows: 

(1) How. Submit each initial request 
for OIRM records as prescribed in 7 
CFR 1.3(a). 

(2) Where. Submit each initial request 
to the Information Access and Disclo-
sure Officer, Office of Information Re-
sources Management, USDA, 14th and 
Independence Ave., SW., Room 407–W, 
Washington, DC 20250. 

§ 2710.5 Appeals. 
Procedure. Any person whose initial 

request is denied in whole or in part 
may appeal that denial, in accordance 
with 7 CFR 1.3(e) and 1.7, to the Direc-
tor, Office of Information Resources 
Management, by sending the appeal to 
the Information Access and Disclosure 
Officer, Office of Information Re-
sources Management, USDA, 14th and 
Independence Ave., SW., Room 407–W, 
Washington, DC 20250. The Director, 
Office of Information Resources Man-
agement, will make the determination 
on the appeal. 

APPENDIX A TO PART 2710—LIST OF 
ADDRESSES 

Section 1. General 

This list provides the titles and mailing 
addresses of officials who have custody of 
OIRM records. This list also identifies the 
normal working hours, Monday through Fri-
day, excluding holidays, during which public 
inspection and copying of certain kinds of 
records, and indexes to those records, is per-
mitted. 

Section 2. List of Addresses 

Director, Office of Information Resources 
Management, 14th and Independence Ave., 
SW., Rm. 113–W, Washington, DC 20250; 
Hours: 8:30 a.m.–5:00 p.m. 

Chief, Planning Division, OIRM, 14th and 
Independence Ave., SW., Rm. 446–W, Wash-
ington, DC 20250; Hours: 8:30 a.m.–5:00 p.m. 

Chief, Review and Evaluation Division, 
OIRM, 14th and Independence Ave., SW., 
Rm. 442–W, Washington, DC 20250; Hours: 
8:30 a.m.–5:00 p.m. 

Chief, Agency Technical Services Division, 
OIRM, 14th and Independence Ave., SW., 
Rm. 416–W, Washington, DC 20250; Hours: 
8:30 a.m.–5:00 p.m. 

Chief, Operations and Telecommunications 
Division, OIRM, 14th and Independence 
Ave., SW., Rm. 419–W, Washington, DC 
20250; Hours: 8:30 a.m.–5:00 p.m. 

Chief, Information Management Division, 
OIRM, 14th and Independence Ave., SW., 
Rm. 404–W, Washington, DC 20250; Hours: 
8:30 a.m.–5:00 p.m. 
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Chief, St. Louis Computer Center, OIRM, 
1520 Market Street, Rm. 3441, St. Louis, 
MO 63101; Hours: 8:00 a.m.–4:40 p.m. 

Director, Kansas City Computer Center, 
OIRM, 8930 Ward Parkway, (P.O. Box 205), 
Kansas City, MO 64141; Hours: 8:00 a.m.–4:45 
p.m. 

Director, Fort Collins Computer Center, 
OIRM, 3825 E. Mulberry Street, (P.O. Box 
1206), Fort Collins, CO 80521; Hours: 8:00 
a.m.–4:30 p.m. 

Director, Washington Computer Center, 
OIRM, 14th and Independence Ave., SW., 
Rm. S–107–S, Washington, DC 20250; Hours: 
8:30 a.m.–5:00 p.m. 

Information Access and Disclosure Officer, 
OIRM, 14th and Independence Ave., SW., 
Rm. 407–W, Washington, DC 20250; Hours: 
8:30 a.m.–5:00 p.m. 

PARTS 2711–2799 [RESERVED] 
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CHAPTER XXVIII—OFFICE OF OPERATIONS, 
DEPARTMENT OF AGRICULTURE 

Part Page 
2800–2809 [Reserved] 
2810 Organization and functions—Office of Operations .. 95 
2811 Availability of information to the public ............... 95 
2812 Department of Agriculture guidelines for the dona-

tion of excess research equipment under 15 U.S.C. 
3710(i) .................................................................... 97 

2813–2899 [Reserved] 
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PARTS 2800–2809 [RESERVED] 

PART 2810—ORGANIZATION AND 
FUNCTIONS—OFFICE OF OPER-
ATIONS 

Sec. 
2810.1 General statement. 
2810.2 Organization. 
2810.3 Functions. 

AUTHORITY: 5 U.S.C. 301 and 552; 7 CFR 2.76. 

SOURCE: 54 FR 52013, Dec. 20, 1989, unless 
otherwise noted. 

§ 2810.1 General statement. 

This part is issued in accordance 
with 5 U.S.C. 552(a) to provide guidance 
for the general public as to Office of 
Operations (OO) organization and func-
tions. 

§ 2810.2 Organization. 

The Office of Operations (OO) was es-
tablished January 12, 1982. Delegations 
of authority to the Director, OO, ap-
pear at 7 CFR 2.76. The organization is 
comprised of six divisions and one staff 
located at Department headquarters. 
Description of the functions of these 
organizational units are in the fol-
lowing section. The organization is 
headed by a Director. 

§ 2810.3 Functions. 

(a) Director. Provides executive direc-
tion for OO. Develops and promulgates 
overall policies and provides general 
direction, leadership, oversight, and co-
ordination of USDA management of 
procurement, real and personal prop-
erty activities, mail and copier man-
agement. Provides executive services 
to the Office of the Secretary and oper-
ates activities providing consolidated 
USDA administrative functions and 
services. 

(b) Deputy Director. Assists the Direc-
tor, and in the absence of the Director, 
serves as Acting Director. 

(c) Administrative Unit. Provides sup-
port for agency management regarding 
budget, accounting, personnel, and 
other administrative matters. 

(d) Executive Services Division. Pro-
vides executive services to the Office of 
the Secretary in travel arrangements, 
supplies, furnishings, communications, 

equipment, and records. Operates the 
central USDA DC imprest fund. 

(e) Facilities Management Division. Op-
erates and maintains the USDA DC 
headquarters building complex, includ-
ing headquarters parking. Oversees 
management and operation of USDA 
buildings nationwide, and provides DC 
area labor services. 

(f) Mail and Reproduction Management 
Division. Oversees USDA mail, copier, 
and duplicating programs. Operates DC 
area central activities in these areas. 

(g) Personal Property Management Di-
vision. Oversees USDA supply, motor 
vehicle, and personal property pro-
grams. Operates centralized warehouse 
and property rehabilitation facilities. 

(h) Procurement Division. Oversees 
USDA procurement programs. Operates 
centralized purchasing operations for 
ADP and Washington area activities. 

(i) Real Property Management Division. 
Oversees USDA real property manage-
ment programs. 

PART 2811—AVAILABILITY OF 
INFORMATION TO THE PUBLIC 

Sec. 
2811.1 General statement. 
2811.2 Public inspection and copying. 
2811.3 Indexes. 
2811.4 Initial requests for records. 
2811.5 Appeals. 
2811.6 Fee schedule. 
APPENDIX A TO PART 2811—LIST OF ADDRESS-

ES 

AUTHORITY: 5 U.S.C. 301 and 552 (as amend-
ed); 7 CFR 1.3. 

SOURCE: 54 FR 52014, Dec. 20, 1989, unless 
otherwise noted. 

§ 2811.1 General statement. 
This part is issued in accordance 

with 7 CFR 1.3 of the Department of 
Agriculture regulations governing the 
availability of records (7 CFR 1.1–1.23 
and Appendix A) under the Freedom of 
Information Act (FOIA), 5 U.S.C. 552. 
The Department’s regulations, as sup-
plemented by the regulations in this 
part, provide guidance for any person 
wishing to request records from Office 
of Operations. 

§ 2811.2 Public inspection and copying. 
(a) Background. 5 U.S.C. 552(a)(2) re-

quires that each agency maintain and 

VerDate Sep<11>2014 09:11 Apr 13, 2017 Jkt 241026 PO 00000 Frm 00105 Fmt 8010 Sfmt 8010 Y:\SGML\241026.XXX 241026pm
an

gr
um

 o
n 

D
S

K
3G

D
R

08
2P

R
O

D
 w

ith
 C

F
R



96 

7 CFR Ch. XXVIII (1–1–17 Edition) § 2811.3 

make available for public inspection 
and copying certain kinds of records. 

(b) Procedure. To gain access to OO 
records that are available for public in-
spection, contact the division that 
maintains them. See Appendix A, List 
of Addresses, for the location and hours 
of operation. 

§ 2811.3 Indexes. 
(a) Background. 15 U.S.C. 552(a)(2) 

also requires that each agency main-
tain and make available for public in-
spection and copying current indexes 
provided identifying information for 
the public with regard to any records 
which are made available for public in-
spection and copying. OO does not 
maintain any materials within the 
scope of these requirements. 

§ 2811.4 Initial requests for records. 
(a) Background. The head of each OO 

division, each OO contracting officer, 
each OO leasing officer, and the OO 
FOIA officer is authorized to: 

(1) Grant or deny requests for OO 
records. 

(2) Make discretionary release of OO 
records when it is determined that the 
public interest in disclosure outweighs 
the public and/or private ones in with-
holding. 

(3) Reduce or waive fees to be charged 
where determined to be appropriate. 

(4) Refer a request to the OO FOIA 
Officer for determination. 

(b) Procedures. Persons wishing to re-
quest records from the Office of Oper-
ations may do so as follows: 

(1) How. Submit each initial request 
for OO records as prescribed in 7 CFR 
1.6. 

(2) Where. Submit each initial re-
quest to the head of the unit that 
maintains the records. See Appendix A, 
List of Addresses. Contact the FOIA 
Officer for guidance as needed. Or, sub-
mit the request to the FOIA Officer for 
forwarding to the proper officials: 
FOIA Officer, Office of Operations, 
USDA, Room 134–W Administration 
Building, 14th & Independence Avenue 
SW., Washington, DC 20250. 

§ 2811.5 Appeals. 
Procedure. Any person whose initial 

request is denied in whole or in part 
may appeal that denial, in accordance 

with 7 CFR 1.6(e) and 1.8, to the Direc-
tor, Office of Operations, USDA, Room 
113–W Administration Building, 14th & 
Independence Avenue SW., Washington, 
DC 20250. 

§ 2811.6 Fee schedule. 

Department regulations provide for a 
schedule of reasonable standard 
charges for document search and dupli-
cation. See 7 CFR 1.2(b). Fees to be 
charged are set forth in 7 CFR part 1, 
subpart A, appendix A. 

APPENDIX A TO PART 2811—LIST OF 
ADDRESSES 

Section 1. GENERAL 

This list provides the titles and mailing 
address of officials who have custody of OO 
records. The normal working hours of these 
offices are 8:30 a.m. to 5:00 p.m., Monday 
through Friday, exclusing holidays, during 
which public inspection and copying of cer-
tain kinds of records is permitted. 

Section 2. List of Addresses 

All of the following addresses are located 
at 14th Street and Independence Avenue, 
Washington, DC. Address mail as follows: 

Director, Office of Operations, USDA, Room 
113–W Administration Building, Wash-
ington, DC 20250. 

FOIA Officer, Office of Operations, USDA, 
Room 134–W Administration Building, 
Washington, DC 20250. 

Chief, Administrative Unit, Office of Oper-
ations, USDA, Room 134–W, Washington, 
DC 20250. 

Chief, Executive Services Division, Office of 
Operations, USDA, Room 10–A, Adminis-
tration Building, Washington, DC 20250. 

Chief, Facilities Management Division, Of-
fice of Operations, USDA, Room S–313 
South Building, Washington, DC 20250. 

Chief, Mail and Reproduction Management 
Division, Office of Operations, USDA, 
Room 1540 South Building, Washington, DC 
20250. 

Chief, Personal Property Management Divi-
sion, Office of Operations, USDA Room 1524 
South Building, Washington, DC 20250. 

Chief, Procurement Division, Office of Oper-
ations, USDA, Room 1550 South Building, 
Washington, DC 20250. 

Chief, Real Property Management Division, 
Office of Operations, USDA, Room 1566, 
South Building, Washington, DC 20250. 
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PART 2812—DEPARTMENT OF AG-
RICULTURE GUIDELINES FOR THE 
DONATION OF EXCESS RE-
SEARCH EQUIPMENT UNDER 15 
U.S.C. 3710(i) 

Sec. 
2812.1 Purpose. 
2812.2 Eligibility. 
2812.3 Definitions. 
2812.4 Procedures. 
2812.5 Restrictions. 
2812.6 Title. 
2812.7 Costs. 
2812.8 Accountability and recordkeeping. 
2812.9 Disposal. 
2812.10 Liabilities and losses. 

AUTHORITY: 5 U.S.C. 301; E.O. 12999, 61 FR 
17227, 3 CFR, 1997 Comp., p. 180. 

SOURCE: 60 FR 34456, July 3, 1995, unless 
otherwise noted. 

§ 2812.1 Purpose. 
This part sets forth the procedures to 

be utilized by USDA agencies and lab-
oratories in the donation of excess re-
search equipment to educational insti-
tutions and non-profit organizations 
for the conduct of technical and sci-
entific education and research activi-
ties as authorized by 15 U.S.C. 3710(i). 
Title to excess research equipment do-
nated pursuant to 15 U.S.C. 3710(i), 
shall pass to the donee. 

§ 2812.2 Eligibility. 
Eligible organizations are edu-

cational institutions or non-profit or-
ganizations involved in the conduct of 
technical and scientific educational 
and research activities. 

§ 2812.3 Definitions. 
(a) Cannibalization. The dismantling 

of equipment for parts to repair or en-
hance other equipment. The residual is 
reported for disposal. Cannibalization 
is only authorized if the property value 
is greater when cannibalized than re-
tention in the original condition. 

(b) Community-based educational orga-
nization means nonprofit organizations 
that are engaged in collaborative 
projects with pre-kindergarten through 
twelfth grade educational institutions 
or that have education as their pri-
mary focus. Such organizations shall 
qualify as nonprofit educational insti-
tutions for purposes of section 203(j) of 

the Federal Property and Administra-
tive Services Act of 1949 (40 U.S.C. 
484(j)). 

(c) Educational institution means a 
public or private, non-profit edu-
cational institution, encompassing pre- 
kindergarten through twelfth grade 
and two- and four-year institutions of 
higher education, as well as public 
school districts. 

(d) Educationally useful Federal equip-
ment means computers and related pe-
ripheral tools (e.g., printers, modems, 
routers, and servers), including tele-
communications and research equip-
ment, that are appropriate for use in 
pre-kindergarten, elementary, middle, 
or secondary school education. It shall 
also include computer software, where 
the transfer of licenses is permitted. 

(e) Excess personal property. Items of 
personal property no longer required 
by the controlling Federal agency. 

(f) Federal empowerment zone or enter-
prise community (EZ/EC) means a rural 
area designated by the Secretary of Ag-
riculture under 7 CFR part 25. 

(g) Non-profit organization means any 
corporation, trust association, coopera-
tive, or other organization which: 

(1) Is operated primarily for sci-
entific, educational, service, chari-
table, or similar purposes in the public 
interest; 

(2) Is not organized primarily for 
profit; and 

(3) Uses its net proceeds to maintain, 
improve, or expand its operations. For 
the purposes of this part, ‘‘non-profit 
organizations’’ may include utilities 
affiliated with institutions of higher 
education, or with state and local gov-
ernments and federally recognized In-
dian tribes. 

(h) Research equipment. Federal prop-
erty determined to be essential to con-
duct scientific or technical educational 
research. 

(i) Technical and scientific education 
and research activities. Non-profit tax 
exempt public educational institutions 
or government sponsored research or-
ganizations which serve to conduct 
technical and scientific education and 
research. 

[60 FR 34456, July 3, 1995, as amended at 65 
FR 69857, Nov. 21, 2000] 

VerDate Sep<11>2014 09:11 Apr 13, 2017 Jkt 241026 PO 00000 Frm 00107 Fmt 8010 Sfmt 8010 Y:\SGML\241026.XXX 241026pm
an

gr
um

 o
n 

D
S

K
3G

D
R

08
2P

R
O

D
 w

ith
 C

F
R



98 

7 CFR Ch. XXVIII (1–1–17 Edition) § 2812.4 

§ 2812.4 Procedures. 

(a) [Reserved] 
(b) Each agency head will designate 

in writing an authorized official to ap-
prove donations of excess property/ 
equipment under this part. 

(c) After USDA screening has been 
accomplished, excess personal property 
targeted for donation under this part 
will be made available on a first-come, 
first-served basis. If there are com-
peting requests, donations will be made 
to eligible recipients in the following 
priority order: 

(1) Educationally useful Federal 
equipment for pre-kindergarten 
through twelfth grade educational in-
stitutions and community-based edu-
cational organizations in rural EZ/EC 
communities; 

(2) Educationally useful Federal 
equipment for pre-kindergarten 
through twelfth grade educational in-
stitutions and community-based edu-
cational organizations not in rural EZ/ 
EC areas; 

(3) All other eligible organizations. 
(d) Upon reporting property for ex-

cess screening, if the pertinent USDA 
agency has an eligible organization in 
mind for donation under this part, it 
shall enter ‘‘P.L. 102–245’’ in the note 
field. The property will remain in the 
excess system approximately 30 days, 
and if no USDA agency or cooperator 
requests it during the excess cycle, the 
Departmental Excess Personal Prop-
erty Coordinator will send the agency a 
copy of the excess report stamped, 
‘‘DONATION AUTHORITY TO THE 
HOLDING AGENCY IN ACCORDANCE 
WITH P.L. 102–245.’’ The holding USDA 
agency may then donate the excess 
property to the eligible organization. 

(e) Donations under this Part will be 
accomplished by preparing a Standard 
Form (SF) 122, ‘‘Transfer Order-Excess 
Personal Property’’. 

(f) The SF–122 should be signed by 
both an authorized official of the agen-
cy and the Agency Property Manage-
ment Officer. The following informa-
tion should also be provided. 

(1) Name and address of Donee Insti-
tution (Ship to) 

(2) Agency name and address (holding 
Agency) 

(3) Location of property 

(4) Shipping instructions (Donee con-
tact person) 

(5) Complete description of property, 
including acquisition amount, serial 
no., condition code, quantity, and 
agency order no. 

(6) This statement needs to be added 
following property descriptions. ‘‘The 
property requested hereon is certified 
to be used for the conduct of technical 
and scientific education and research 
activities. This donation is pursuant to 
the provisions of Pub. L. 102–245.’’ 

(g) Once the excess personal property/ 
equipment is physically received, the 
donee is required to immediately re-
turn a copy of the SF–122 to the donat-
ing agency indicating receipt of re-
quested items. Cancellations should be 
reported to DEPPC so the property can 
be reported to the General Services Ad-
ministration (GSA). 

NOTE: The USDA agency shall send an in-
formational copy of the transaction to GSA. 

[60 FR 34456, July 3, 1995, as amended at 65 
FR 69857, Nov. 21, 2000] 

§ 2812.5 Restrictions. 

(a) The authorized official (see 
§ 2812.4(b)) will approve the donation of 
excess personal property/equipment in 
the following groups to educational in-
stitutions or nonprofit organizations 
for the conduct of technical and sci-
entific educational and research activi-
ties. 

ELIGIBLE GROUPS 

FSC group Name 

19 .............. Ships, Small Craft, Pontoons, and Floating 
Docks. 

23 .............. Vehicles, Trailers and Cycles. 
24 .............. Tractors. 
37 .............. Agricultural Machinery and Equipment. 
43 .............. Pumps, Compressors. 
48 .............. Valves. 
58 .............. Communication, Detection, and Coherent Radi-

ation Equipment. 
59 .............. Electrical and Electronic Equipment Compo-

nents. 
65 .............. Medical, Dental, and Veterinary Equipment and 

Supplies. 
66 .............. Instruments and Laboratory Equipment. 
67 .............. Photographic Equipment. 
68 .............. Chemicals and Chemical Products. 
70 .............. General Purpose Automatic Data Processing 

Equipment, Software Supplies, and Support 
Equipment. 

74 .............. Office Machines and Visible Record Equip-
ment. 
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NOTE: Requests for items in FSC Groups or 
Classes other than the above should be re-
ferred to the agency head for consideration 
and approval. 

(b) Excess personal property/equip-
ment may be donated for cannibaliza-
tion purposes, provided the donee sub-
mits a supporting statement which 
clearly indicates that cannibalizing the 
requested property for secondary use 
has greater potential benefit than uti-
lization of the item in its existing 
form. 

§ 2812.6 Title. 
Title to excess personal property/ 

equipment donated under this Part will 
automatically pass to the donee once 
the sponsoring agency receives the SF– 
122 indicating that the donee has re-
ceived the property. 

§ 2812.7 Costs. 
Donated excess personal property/ 

equipment is free of charge. However, 
the donee must pay all costs associated 
with packaging and transportation, un-
less the sponsoring agency has made 
other arrangements. The donee should 
specify the method of shipment. 

§ 2812.8 Accountability and record-
keeping. 

USDA requires that property re-
quested by a donee be placed into use 
by the donee within a year of receipt 
and used for at least 1 year thereafter. 
Donees must maintain accountable 
records for such property during this 
time period. 

§ 2812.9 Disposal. 
When the property is no longer need-

ed by the donee, it may be used in sup-
port of other Federal projects or sold 
and the proceeds used for technical and 
scientific education and research ac-
tivities. 

§ 2812.10 Liabilities and losses. 
USDA assumes no liability with re-

spect to accidents, bodily injury, ill-
ness, or any other damages or loss re-
lated to excess personal property/equip-
ment donated under this part. The 
donee is advised to insure or otherwise 
protect itself and others as appro-
priate. 

PARTS 2813–2899 [RESERVED] 
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CHAPTER XXIX—OFFICE OF ENERGY POLICY 
AND NEW USES, DEPARTMENT OF 

AGRICULTURE 

Part Page 
2900 Essential agricultural uses and volumetric require-

ments—Natural Gas Policy Act ........................... 103 
2901 Administrative procedures for adjustments of nat-

ural gas curtailment priority ............................... 104 
2902 [Reserved] 
2903 Biodiesel fuel education program ............................ 108 
2904–2999 [Reserved] 
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PART 2900—ESSENTIAL AGRICUL-
TURAL USES AND VOLUMETRIC 
REQUIREMENTS—NATURAL GAS 
POLICY ACT 

Sec. 
2900.1 General. 
2900.2 Definitions. 
2900.3 Essential agricultural uses. 
2900.4 Natural gas requirements. 
2900.6 Effective date. 

AUTHORITY: Pub. L. 95–621, Nov. 9, 1978. 

SOURCE: 44 FR 28786, May 17, 1979, unless 
otherwise noted. 

§ 2900.1 General. 
Section 401(c) of the Natural Gas Pol-

icy Act of 1978 (NGPA) requires the 
Secretary of Agriculture to determine 
the essential uses of natural gas, and 
to certify to the Secretary of Energy 
and the Federal Energy Regulatory 
Commission (FERC) the natural gas re-
quirements, expressed either as vol-
umes or percentages of use, of persons, 
or classes thereof, for essential agricul-
tural uses in order to meet require-
ments of full food and fiber production. 
This rule covers establishments per-
forming functions classed as essential 
agricultural uses whose natural gas 
supplies are distributed through the 
interstate pipeline systems even 
though such establishments may re-
ceive such gas directly from an intra-
state pipeline or local distribution 
company. The rule provides to the Sec-
retary of Energy (for purposes of Sec-
tion 401(a) of the NGPA) and to the 
Federal Energy Regulatory Commis-
sion the following certifications: 

(a) Essential agricultural uses of nat-
ural gas, expressed as classes of estab-
lishments that use gas for essential ag-
ricultural purposes; and 

(b) Essential agricultural current re-
quirements of natural gas, expressed as 
percentages of use. 

§ 2900.2 Definitions. 
(a) Full food and fiber production 

means the entire output of food and 
fiber produced for the domestic mar-
ket, and for export, for building of re-
serves, and crops for soil building or 
conservation. This term also includes 
the processing of food and fiber into 
stable and storable products, and the 

maintenance of food quality after proc-
essing. 

(b) Establishment means an economic 
unit, generally at a single physical lo-
cation where business is conducted or 
where service or industrial operations 
are performed (for example, a factory, 
mill, store, mine, farm, sales office, or 
warehouse). (Note: This is the same 
definition used in the Standard Indus-
trial Classification Manual, 1972 edi-
tion). 

(c) Essential Agricultural Use Establish-
ment means any Establishment, or the 
portion of an Establishment, which 
performs (or has the capability to per-
form) activities specified in § 2900.3. 

(d) Current Natural Gas Requirements 
means the amount of natural gas re-
quired by an Essential Agricultural 
Use Establishment to perform the ac-
tivities devoted to full food and fiber 
production. 

(Pub. L. 95–621, Nov. 8, 1979, 92 Stat. 3350, 15 
U.S.C. 3301 et seq.) 

[44 FR 28786, May 17, 1979, as amended at 46 
FR 47216, Sept. 25, 1981] 

§ 2900.3 Essential agricultural uses. 
For purposes of Section 401(c) of the 

NGPA the following classes or portions 
of classes are certified as essential ag-
ricultural uses in order to meet the re-
quirements of full food and fiber pro-
duction: 

Essential Agricultural Uses 

Industry SIC No. and Industry Description 

FOOD AND NATURAL FIBER PRODUCTION 

01 Agricultural Production—Crops 
02 Agricultural Production—Livestock 

Excluding 0272—Horses and Other Equines, 
and Nonfood Portions of 0279—Animal Spe-
cialties, Not Elsewhere Classified. 

0723 Crop Preparation Services for Mar-
ket, Except Cotton Ginning (see fiber proc-
essing). 

4971 Irrigation Systems. 

FERTILIZER AND AGRICULTURAL CHEMICALS 

(PROCESS AND FEEDSTOCK USE ONLY) 

1474 Potash, Soda, and Borate Materials. 
1475 Phosphate Rock. 
1477 Sulfur. 
2819 Industrial Inorganic Chemicals, n.e.c. 

(Agricultural related only). 
2865 Cyclic Crudes and Cyclic Intermedi-

ates, Dyes and Organic Pigments 
(Agricutural related only). 
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2869 Industrial Organic Chemicals, n.e.c. 
(Agricutural related only). 

287 Agricultural Chemicals. 
2899 Chemicals and Chemical Prepara-

tions, n.e.c. (Salt—Feed grade only). 
3274 Lime (Agricultural lime only). 

FOOD AND NATURAL FIBER PROCESSING-FOOD 

20 Food and Kindred Products Except 2047
Dog, Cat and Other Pet Food, and 2048 Pre-
pared Feeds and Feed Ingredients for Ani-
mals and Fowls, Not Elsewhere Classified. 

2869 Industrial Organic Chemicals (Mono-
sodium Glutamate, Food-grade Citric Acid 
and Food-grade Enzymes only). 

2899 Chemicals and Chemical Prepara-
tions, n.e.c. (Salt for food use only). 

ANIMAL FEEDS, AND FOOD 

(Process and Feedstock Use Only) 

2047 Dog, Cat and Other Pet Food. 
2048 Prepared Feeds and Feed Ingredients 

for Animals and Fowls, Not Elsewhere Clas-
sified. 

NATURAL FIBER 

0724 Cotton Ginning. 
2141 Tobacco Stemming and Redrying. 
2299 Textile Goods, n.e.c. (wool tops, 

combing and converting). 
3111 Leather Tanning and Finishing. 

FOOD QUALITY MAINTENANCE—FOOD 
PACKAGING 

2641 Paper Coating and Glazing (food re-
lated only). 

2643 Bags, Except Textile (food related 
only). 

2645 Die Cut Paper and Paperboard (food 
related only). 

2646 Pressed and Molded Pulp Goods (food 
related only). 

2649 Converted Paper Products (food re-
lated only). 

2651 Folding Paperboard Boxes (food re-
lated only). 

2653 Corrugated and Solid Fiber Boxes 
(food related only). 

2654 Sanitary Food Containers. 
2655 Fiber Cans, Tubes, Drums, and Simi-

lar Products (food related only). 
3079 Miscellaneous Plastic Products (food 

related only). 
3221 Glass Containers (food related only). 
3411 Metal Cans (food related only). 
3412 Metal Shipping Barrels, Drums, Kegs, 

and Pails (food related only). 
3466 Metal Crowns and Closures (Food Re-

lated Only). 
3497 Metal Foil and Leaf (food related 

only). 
Petroleum wax, synthetic petroleum wax 

and polyethylene wax (food grade only) as 
food containers. 

MARKETING AND DISTRIBUTION 

4221 Farm Product Warehousing and Stor-
age. 

4222 Refrigerated Warehousing. 
514 Groceries and Related Products. 
5153 Farm Product Raw Materials—Grain. 
54 Food Stores. 

ENERGY PRODUCTION 

(1) Agricultural production on set-aside 
acreage or acreage diverted from the produc-
tion of a commodity (as provided under the 
Agricultural Act of 1949) to be devoted to the 
production of any commodity for conversion 
into alcohol or hydrocarbons for use as 
motor fuel or other fuels; 

(2) Sugar refining for production of alco-
hol; and 

(3) Distillation of fuel-grade alcohol from 
food grains and other biomass by facilities in 
existence on June 30, 1980 which do not have 
the installed capability to burn coal law-
fully, for a period ending June 29, 1985. 

(Pub. L. 95–621, Nov. 8, 1978, 92 Stat. 3350; 15 
U.S.C. 3301 et seq.) 

[44 FR 28786, May 17, 1979, as amended at 45 
FR 5298, Jan. 23, 1980; 45 FR 45887, 45888, July 
8, 1980; 45 FR 50550, July 30, 1980; 47 FR 25320, 
June 11, 1982; 48 FR 43670, Sept. 26, 1983; 49 FR 
37733, Sept. 26, 1984] 

§ 2900.4 Natural gas requirements. 
For purposes of Section 401(c), NGPA, 

the natural gas requirements for each 
Essential Agricultural Use Establish-
ment, whether such Essential Agricul-
tural Use Establishment is in existence 
on the effective date of this rule or 
comes into existence thereafter, are 
certified to be 100 percent of Current 
Natural Gas Requirements. 

§ 2900.6 Effective date. 
This rule shall become effective on 

May 14, 1979. 

PART 2901—ADMINISTRATIVE PRO-
CEDURES FOR ADJUSTMENTS OF 
NATURAL GAS CURTAILMENT PRI-
ORITY 

Sec. 
2901.1 Purpose and scope. 
2901.2 Definitions. 
2901.3 Oral presentation. 
2901.4 Interpretations. 
2901.5 Modifications and rescissions. 
2901.6 Exceptions and exemptions. 
2901.7 Review of denials. 
2901.8 Judicial review. 
2901.9 Effective date. 
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AUTHORITY: Secs. 502, 507. Pub. L. 95–621, 92 
Stat. 3397, 3405, Nov. 9, 1978. 

SOURCE: 44 FR 55803, Sept. 28, 1979, unless 
otherwise noted. 

§ 2901.1 Purpose and scope. 

The purpose of this part 2901 is to 
provide procedures for the making of 
certain adjustments to the Secretary 
of Agriculture’s Essential Agricultural 
Uses and Requirements regulations in 
accordance with section 502(c) of the 
Natural Gas Policy Act of 1978, in order 
to prevent special hardship, inequity, 
or an unfair distribution of burdens. 
The procedures in this part 2901 apply 
to any person seeking an interpreta-
tion of, modification of, rescission of, 
exception of, or exemption from the 
Essential Agricultural Uses and Re-
quirements regulations in part 2900 of 
this chapter. 

§ 2901.2 Definitions. 

(a) Person means any individual, 
firm, sole proprietorship, partnership, 
association, company, joint venture or 
corporation. 

(b) Director means the Director of the 
Office of Energy, U.S. Department of 
Agriculture. 

(c) Secretary means the Secretary of 
the U.S. Department of Agriculture. 

(d) Adjustment means an interpreta-
tion, modification, rescission of, excep-
tion to or exemption from the Essen-
tial Agricultural Uses and Require-
ments regulations, part 2900 of this 
chapter. 

(e) NGPA means the Natural Gas Pol-
icy Act of 1978, Pub. L. 95–621. 

(f) Petitioner means any person seek-
ing an adjustment under this part 2901. 

§ 2901.3 Oral presentation. 

Any person seeking an adjustment 
under this part 2901 shall be given an 
opportunity to make an oral presen-
tation of data, views and arguments in 
support of the request for an adjust-
ment, provided that a request to make 
an oral presentation is submitted in 
writing with the request for the adjust-
ment. An official of the Department of 
Agriculture shall preside at such oral 
presentation. 

§ 2901.4 Interpretations. 
(a) Request for an interpretation. (1) 

Any person seeking an interpretation 
of the Essential Agricultural Uses and 
Requirements regulations in part 2900 
shall file a formal written request with 
the Director. The request should con-
tain a full and complete statement of 
all relevant facts pertaining to the cir-
cumstances, act or transaction that is 
the subject of the request and to the 
action sought, and should state the 
special hardship, inequity, or unfair 
distribution of burdens that will be 
prevented by the interpretation sought 
and why the interpretation is con-
sistent with the purposes of NGPA. The 
Director shall publish a notice in the 
FEDERAL REGISTER advising the public 
that a request for an interpretation has 
been received and that written com-
ments will be accepted with respect 
thereto, if received within 20 days of 
the notice. The FEDERAL REGISTER no-
tice will provide that copies of the re-
quest for interpretation from which 
confidential information has been de-
leted in accordance with paragraph 
(a)(2) of this section may be obtained 
from the petitioner. 

(2) If the petitioner wishes to claim 
confidential treatment for any infor-
mation contained in the request or 
other documents submitted under this 
part 2901, such person shall file to-
gether with the document a second 
copy of the document from which has 
been deleted the information for which 
such person wishes to claim confiden-
tial treatment. The petitioner shall in-
dicate in the original document that it 
is confidential or contains confidential 
information and may file a statement 
specifying the justification for non-dis-
closure of the information for which 
non-disclosure is sought. The Director 
shall consider such requests, and sub-
ject to the Freedom of Information 
Act, 5 U.S.C. 552 and other applicable 
laws and regulations, shall treat such 
information as confidential. 

(b) Investigations. The Director may 
initiate an investigation of any state-
ment in a request and utilize in his 
evaluation any relevant facts obtained 
in such investigation. The Director 
may accept submissions from third per-
sons relevant to any request for inter-
pretation provided that the petitioner 
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is afforded an opportunity to respond 
to all such submissions. In evaluating a 
request for interpretation, the Director 
may consider any other source of infor-
mation. 

(c) Applicability. Any interpretation 
issued hereunder shall be issued on the 
basis of the information provided on 
the request, as supplemented by other 
information brought to the attention 
of the Director during the consider-
ation of the request. The interpreta-
tion shall, therefore, depend for its au-
thority on the accuracy of the factual 
statement and may be relied upon only 
to the extent that the facts of the ac-
tual situation correspond to those upon 
which the interpretation was based. 

(d) Issuance of an interpretation. Upon 
consideration of the request for inter-
pretation and other relevant informa-
tion received or obtained by the Direc-
tor, the Director may issue a written 
interpretation. A copy of the written 
interpretation shall be provided to 
FERC and the Secretary of Energy. No-
tice of the issuance of the written in-
terpretation shall be published in the 
FEDERAL REGISTER. The granting of a 
request for issuance of an interpreta-
tion shall be considered final agency 
action for purposes of judicial review 
under § 2901.8. 

(e) Denial of an interpretation. An in-
terpretation shall be considered denied 
for purpose of review of such denial 
under § 2901.7 only if: 

(1) The Director notifies the peti-
tioner in writing that the request is de-
nied and that an interpretation will 
not be issued; or 

(2) The Director does not respond to 
a request for an interpretation, by (i) 
issuing an interpretation, or (ii) giving 
notice of when an interpretation will 
be issued within 45 days of the date of 
receipt of the request, or within such 
extended time as the Director may pre-
scribe by written notice within the 45- 
day period. 

(f) For purposes of this part 2901 the 
word interpretation shall not be deemed 
to include a simple clarification of an 
actual or purported ambiguity in part 
2900. The Director reserves the right to 
determine whether a request involves 
simple clarification and shall advise 
the requester of his decision. 

§ 2901.5 Modifications and rescissions. 

(a) Request for modification or rescis-
sion. (1) Any person seeking a modifica-
tion or a rescission of the Essential Ag-
ricultural Uses and Requirements regu-
lations of part 2900 shall file a formal 
written request with the Director. The 
request shall contain a full and com-
plete statement of all relevant facts 
pertaining to the circumstance, act or 
transaction that is the subject of the 
request and to the action sought. The 
request should state the special hard-
ship, inequity or unfair distribution of 
burdens that will be prevented by mak-
ing the modification or rescission. 

(2) If the petitioner wishes to claim 
confidential treatment for any infor-
mation contained in the request or 
other documents submitted under this 
part 2901, such person shall file to-
gether with the document a second 
copy of the document from which has 
been deleted the information for which 
such person wishes to claim confiden-
tial treatment. The petitioner shall in-
dicate in the original document that it 
is confidential or contains confidential 
information and may file a statement 
specifying the justification for non-dis-
closure of the information for which 
non-disclosure is sought. The Director 
shall consider such requests, and sub-
ject to the Freedom of Information 
Act, 5 U.S.C. 552 and other applicable 
laws and regulations, shall treat such 
information as confidential. 

(3) The request shall be filed as a pe-
tition for rulemaking and treated in 
accordance with the procedures, as ap-
plicable, of 7 CFR part 1, subpart B. 

(b) Institution of rulemaking. Upon 
consideration of the request for modi-
fication or rescission and other rel-
evant information received or obtained 
by the Director, the Director may in-
stitute rulemaking proceedings in ac-
cordance with the Administrative Pro-
cedures Act 5 U.S.C. 551 et seq. and ap-
plicable regulations. 

(c) Denial of a modification or rescis-
sion. If the Director (1) denies the re-
quest for modification or rescission in 
writing by notifying the petitioner 
that he does not intend to institute 
rulemaking proceedings as proposed 
and stating the reasons therefor, or (2) 
does not respond to a request for a 
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modification or rescission in accord-
ance with paragraph (b) of this section 
or (3) notifies the petitioner in writing 
that the matter is under continuing 
consideration and that no decision can 
be made at that time because of the in-
adequacy of available information, 
changing circumstances or other rea-
sons as set forth therein, within 45 days 
of the date of the receipt thereof, or 
within such extended time as the Di-
rector may prescribe by written notice 
within that 45-day period, the request 
shall be considered denied for the pur-
pose of review of such denial under 
§ 2901.7. 

§ 2901.6 Exceptions and exemptions. 
(a) Request for exception or exemption. 

(1) Any person seeking an exception or 
exemption from the Essential Agricul-
tural Uses and Requirements regula-
tions in part 2900 shall file a formal 
written request with the Director. The 
request shall contain a full and com-
plete statement of all relevant facts 
pertaining to the circumstance, act, or 
transaction that is the subject of the 
request and to the action sought. The 
request should state the special hard-
ship, inequity or unfair distribution of 
burdens that will be prevented by mak-
ing the exception or exemption. The 
Director shall publish a notice in the 
FEDERAL REGISTER advising the public 
that a request for an exception or ex-
emption has been received and that 
written comments will be accepted 
with respect thereto if received within 
20 days of the notice. The FEDERAL 
REGISTER notice will provide that cop-
ies of the request from which confiden-
tial information has been deleted in ac-
cordance with paragraph (a)(2) of this 
section may be obtained from the peti-
tioner. The Petitioner shall be afforded 
an opportunity to respond to such sub-
missions. 

(2) If the petitioner wishes to claim 
confidential treatment for any infor-
mation contained in the request or 
other documents submitted under this 
part 2901, such person shall file to-
gether with the document a second 
copy of the document from which has 
been deleted the information for which 
such person wishes to claim confiden-
tial treatment. The petitioner shall in-
dicate in the original document that it 

is confidential or contains confidential 
information and may file a statement 
specifying the justification for non-dis-
closure of the information for which 
non-disclosure is sought. The Director 
shall consider such requests, and sub-
ject to the Freedom of Information 
Act, 5 U.S.C. 552 and other applicable 
laws and regulations, shall treat such 
information as confidential. 

(b) Decision and order. Upon consider-
ation of the request for an exception or 
exemption and other relevant informa-
tion received or obtained during the 
proceedings, the Director shall issue an 
order granting or denying the request. 
The Director shall publish a notice in 
the FEDERAL REGISTER of the issuance 
of a decision and order on the request. 
The granting of a request for an excep-
tion or exemption shall be considered 
final agency action for purposes of ju-
dicial review under § 2901.8. 

(c) Denial of an exception or exemption. 
A request for an exception or exemp-
tion shall be considered denied for pur-
poses of review of such denial under 
§ 2901.7 only if: 

(1) The Director has notified the peti-
tioner in writing that the request is de-
nied under paragraph (b) of this sec-
tion; or 

(2) The Director does not respond to 
a request for an exception or exemp-
tion by (i) granting the request for an 
exception or exemption under para-
graph (b) of this section or (ii) giving 
notice of when a decision will be made 
within 45 days of the receipt of the re-
quest, or with such extended time as 
the Director may prescribe by written 
notice within the 45-day period. 

§ 2901.7 Review of denials. 
(a) Request for review. (1) Any person 

aggrieved or adversely affected by a de-
nial of a request for any interpretation 
under § 2901.4 may request a review of 
the denial by the Secretary, within 30 
days from the date of the denial. 

(2) Any person aggrieved or adversely 
affected by a denial of a request for a 
modification or rescission under 
§ 2901.5, may request a review of the de-
nial by the Secretary within 30 days 
from the date of the denial. 

(3) Any person aggrieved or adversely 
affected by a denial of a request for an 
exception or an exemption under 
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§ 2901.6, may request a review of the de-
nial by the Secretary within 30 days 
from the date of the denial. 

(b) Procedures. Any request for review 
under § 2901.7(a) shall be in writing and 
shall set forth the specific ground upon 
which the request is based. There is no 
final agency action for purposes of ju-
dicial review under § 2901.8 until that 
request has been acted upon. If the re-
quest for review has not been acted 
upon within 30 days after it is received, 
the request shall be deemed to have 
been denied. That denial shall then 
constitute final agency action for the 
purpose of judicial review under 
§ 2901.8. 

§ 2901.8 Judicial review. 
Any person aggrieved or adversely af-

fected by a final agency action taken 
on a request for an adjustment under 
this section may obtain judicial review 
in accordance with section 506 of the 
Natural Gas Policy Act of 1978. 

§ 2901.9 Effective date. 
This rule shall become effective on 

October 29, 1979. 

PART 2902 [RESERVED] 

PART 2903—BIODIESEL FUEL 
EDUCATION PROGRAM 

Subpart A—General Information 

Sec. 
2903.1 Applicability of regulations. 
2903.2 Purpose of the program. 
2903.3 Eligibility. 
2903.4 Indirect costs. 
2903.5 Matching requirements. 

Subpart B—Program Description 

2903.6 Project types. 
2903.7 Project objectives. 

Subpart C—Preparation of an Application 

2903.8 Program application materials. 
2903.9 Content of an application. 
2903.10 Submission of an application. 
2903.11 Acknowledgment of applications. 

Subpart D—Application Review and 
Evaluation 

2903.12 Application review. 
2903.13 Evaluation criteria. 

2903.14 Conflicts of interest and confiden-
tiality. 

Subpart E—Award Administration 

2903.15 General. 
2903.16 Organizational management infor-

mation. 
2903.17 Award document and notice of 

award. 

Subpart F—Supplementary Information 

2903.18 Access to review information. 
2903.19 Use of funds; changes. 
2903.20 Reporting requirements. 
2903.21 Applicable Federal statutes and reg-

ulations. 
2903.22 Confidential aspects of applications 

and awards. 
2903.23 Definitions. 

AUTHORITY: 7 U.S.C. 8104; 5 U.S.C. 301. 

SOURCE: 68 FR 56139, Sept. 30, 2003, unless 
otherwise noted. 

Subpart A—General Information 
§ 2903.1 Applicability of regulations. 

(a) The regulations of this part only 
apply to Biodiesel Fuel Education Pro-
gram grants awarded under the provi-
sions of section 9004 of the Farm Secu-
rity and Rural Investment Act of 2002 
(FSRIA) (7 U.S.C. 8104) which author-
izes the Secretary to award competi-
tive grants to eligible entities to edu-
cate governmental and private entities 
that operate vehicle fleets, other inter-
ested entities (as determined by the 
Secretary), and the public about the 
benefits of biodiesel fuel use. Eligi-
bility is limited to nonprofit organiza-
tions and institutions of higher edu-
cation (as defined in sec. 101 of the 
Higher Education Act of 1965 (20 U.S.C. 
1001)) that have demonstrated both 
knowledge of biodiesel fuel production, 
use, or distribution and the ability to 
conduct educational and technical sup-
port programs. The Secretary dele-
gated this authority to the Chief Econ-
omist, who in turn delegated this au-
thority to the Director of OEPNU. 

(b) The regulations of this part do 
not apply to grants awarded by the De-
partment of Agriculture under any 
other authority. 

§ 2903.2 Purpose of the program. 
The Biodiesel Fuel Education Pro-

gram seeks to familiarize public and 
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private vehicle fleet operators, other 
interested entities, and the public, 
with the benefits of biodiesel, a rel-
atively new fuel option in the United 
States. It will also address concerns 
previously identified by fleet operators 
and other potential users of this alter-
native fuel, including the need to bal-
ance the positive environmental, social 
and human health impacts of biodiesel 
utilization with the increased per gal-
lon cost to the user. It is the Program’s 
goal to stimulate biodiesel demand and 
encourage the further development of a 
biodiesel industry in the United States. 

§ 2903.3 Eligibility. 

(a) Eligibility is limited to nonprofit 
organizations and institutions of high-
er education that have demonstrated 
both knowledge of biodiesel fuel pro-
duction, use, or distribution and the 
ability to conduct educational and 
technical support programs. 

(b) Award recipients may subcontract 
to organizations not eligible to apply 
provided such organizations are nec-
essary for the conduct of the project. 

§ 2903.4 Indirect costs. 

(a) For the Biodiesel Fuel Education 
Program, applicants should use the 
current indirect cost rate negotiated 
with the cognizant Federal negotiating 
agency. Indirect costs may not exceed 
the negotiated rate. If no indirect cost 
rate has been negotiated, a reasonable 
dollar amount for indirect costs may 
be requested, which will be subject to 
approval by USDA. In the latter case, 
if a proposal is recommended for fund-
ing, an indirect cost rate proposal must 
be submitted prior to award to support 
the amount of indirect costs requested. 

(b) A proposer may elect not to 
charge indirect costs and, instead, 
charge only direct costs to grant funds. 
Grantees electing this alternative will 
not be allowed to charge, as direct 
costs, indirect costs that otherwise 
would be in the grantee’s indirect cost 
pool under the applicable Office of 
Management and Budget cost prin-
ciples. Grantees who request no indi-
rect costs will not be permitted to re-
vise their budgets at a later date to 
charge indirect costs to grant funds. 

§ 2903.5 Matching requirements. 

There are no matching funds require-
ments for the Biodiesel Fuel Education 
Program and matching resources will 
not be factored into the review process 
as evaluation criteria. 

Subpart B—Program Description 

§ 2903.6 Project types. 

OEPNU intends to award continu-
ation grants to successful Biodiesel 
Fuel Education Program applicants. A 
continuation grant is a grant instru-
ment by which the Department agrees 
to support a specified level of effort for 
a predetermined project period with a 
statement of intention to provide addi-
tional support at a future date, pro-
vided that performance has been satis-
factory, appropriations are available 
for this purpose, and continued govern-
ment support would be in the best in-
terest of the Federal government and 
the public. If these three elements are 
met, OEPNU plans to provide addi-
tional support to the funded project(s). 

§ 2903.7 Project objectives. 

(a) Successful projects will develop 
practical indicators or milestones to 
measure their progress towards achiev-
ing the following objectives: 

(1) Enhance current efforts to collect 
and disseminate biodiesel information; 

(2) Coordinate with other biodiesel 
educational or promotional programs, 
and with Federal, State and local pro-
grams aimed at encouraging biodiesel 
use, including the EPAct program; 

(3) Create a nationwide networking 
system that delivers biodiesel informa-
tion to targeted audiences, including 
users, distributors and other infra-
structure-related personnel; 

(4) Identify and document the bene-
fits of biodiesel (e.g., lifecycle costing); 
and 

(5) Gather data pertaining to infor-
mation gaps and develop strategies to 
address the gaps. 

(b) [Reserved] 
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Subpart C—Preparation of an 
Application 

§ 2903.8 Program application mate-
rials. 

OEPNU will publish periodic program 
announcements to notify potential ap-
plicants of the availability of funds for 
competitive continuation grants. The 
program announcement will provide in-
formation about obtaining program ap-
plication materials. 

§ 2903.9 Content of an application. 

(a) Applications should be prepared 
following the guidelines and the in-
structions in the program announce-
ment. At a minimum, applications 
shall include: a proposal cover page, 
project summary, project description, 
information about key personnel, docu-
mentation of collaborative arrange-
ments, information about potential 
conflicts-of-interest, budget forms and 
a budget narrative, information about 
current and pending support, and as-
surance statements. 

(b) Proper preparation of applications 
will assist reviewers in evaluating the 
merits of each application in a system-
atic, consistent fashion. Specific in-
structions regarding additional appli-
cation content requirements and the 
ordering of application contents will be 
included in the program announce-
ment. These will include instructions 
about paper size, margins, font type 
and size, line spacing, page numbering, 
the inclusion of illustrations, and elec-
tronic submission. 

§ 2903.10 Submission of an application. 

The program announcement will pro-
vide the deadline date for submitting 
an application, the number of copies of 
each application that must be sub-
mitted, and the address to which pro-
posals must be submitted. 

§ 2903.11 Acknowledgment of applica-
tions. 

The receipt of all applications will be 
acknowledged. Applicants who do not 
receive an acknowledgment within 60 
days of the submission deadline should 
contact the program contact indicated 
on the program announcement. Once 
the application has been assigned a 

proposal number, that number should 
be cited on all future correspondence. 

Subpart D—Application Review 
and Evaluation 

§ 2903.12 Application review. 
(a) Reviewers will include govern-

ment and non-government individuals. 
All reviewers will be selected based 
upon training and experience in rel-
evant scientific, extension, or edu-
cation fields, taking into account the 
following factors: 

(1) The level of relevant formal sci-
entific, technical education, or exten-
sion experience of the individual, as 
well as the extent to which an indi-
vidual is engaged in relevant research, 
education, or extension activities; and 

(2) The need to include as reviewers 
experts from various areas of speciali-
zation within relevant scientific, edu-
cation, or extension fields. 

(b) In addition, when selecting non- 
government reviewers, the following 
factors will be considered: 

(1) The need to include as reviewers 
other experts (e.g., producers, range or 
forest managers/operators, and con-
sumers) who can assess relevance of 
the applications to targeted audiences 
and to program needs; 

(2) The need to include as reviewers 
experts from a variety of organiza-
tional types (e.g., colleges, univer-
sities, industry, state and Federal 
agencies, private profit and non-profit 
organizations) and geographic loca-
tions; 

(3) The need to maintain a balanced 
composition of reviewers with regard 
to minority and female representation 
and an equitable age distribution; and 

(4) The need to include reviewers who 
can judge the effective usefulness to 
producers and the general public of 
each application. 

(c) Authorized departmental officers 
will compile application reviews and 
recommend awards to OEPNU. OEPNU 
will make final award decisions. 

§ 2903.13 Evaluation criteria. 
(a) The following evaluation criteria 

will be used in reviewing applications 
submitted for the Biodiesel Fuel Edu-
cation Program: 
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(1) Relevance of proposed project to 
current and future issues related to the 
production, use, distribution, fuel qual-
ity, and fuel properties of biodiesel, in-
cluding: 

(i) Demonstrated knowledge about 
markets, state initiatives, impacts on 
local economies, regulatory issues, 
standards, and technical issues; 

(ii) Demonstrated knowledge about 
issues associated with developing a bio-
diesel infrastructure; and 

(iii) Quality and extent of stake-
holder involvement in planning and ac-
complishment of program objectives. 

(2) Reasonableness of project pro-
posal, including: 

(i) Sufficiency of scope and strategies 
to provide a consistent message in 
keeping with existing standards and 
regulations; 

(ii) Adequacy of Project Description, 
suitability and feasibility of method-
ology to develop and implement pro-
gram; 

(iii) Clarity of objectives, milestones, 
and indicators of progress; 

(iv) Adequacy of plans for reporting, 
assessing and monitoring results over 
project’s duration; and 

(v) Demonstration of feasibility, and 
probability of success. 

(3) Technical quality of proposed 
project, including: 

(i) Suitability and qualifications of 
key project personnel; 

(ii) Institutional experience and com-
petence in providing alternative fuel 
education, including: 

(A) Demonstrated knowledge about 
programs involved in alternative fuel 
research and education; 

(B) Demonstrated knowledge about 
other fuels, fuel additives, engine per-
formance, fuel quality and fuel emis-
sions; 

(C) Demonstrated knowledge about 
Federal, State and local programs 
aimed at encouraging alternative fuel 
use; 

(D) Demonstrated ability in pro-
viding educational programs and devel-
oping technical programs; and 

(E) Demonstrated ability to analyze 
technical information relevant to the 
biodiesel industry. 

(iii) Adequacy of available or obtain-
able resources; and 

(iv) Quality of plans to administer 
and maintain the project, including 
collaborative efforts, evaluation and 
monitoring efforts. 

(b) [Reserved] 

§ 2903.14 Conflicts of interest and con-
fidentiality. 

(a) During the peer evaluation proc-
ess, extreme care will be taken to pre-
vent any actual or perceived conflicts 
of interest that may impact review or 
evaluation. Determinations of conflicts 
of interest will be based on the aca-
demic and administrative autonomy of 
an institution. The program announce-
ment will specify the methodology for 
determining such autonomy. 

(b) Names of submitting institutions 
and individuals, as well as application 
content and peer evaluations, will be 
kept confidential, except to those in-
volved in the review process, to the ex-
tent permitted by law. In addition, the 
identities of peer reviewers will remain 
confidential throughout the entire re-
view process. Therefore, the names of 
the reviewers will not be released to 
applicants. At the end of the fiscal 
year, names of reviewers will be made 
available in such a way that the re-
viewers cannot be identified with the 
review of any particular application. 

Subpart E—Award Administration 
§ 2903.15 General. 

Within the limit of funds available 
for such purpose, the Authorized De-
partmental Officer (ADO) shall make 
grants to those responsible, eligible ap-
plicants whose applications are judged 
most meritorious under the procedures 
set forth in this part. The date speci-
fied by the ADO as the effective date of 
the grant shall be no later than Sep-
tember 30 of the Federal fiscal year in 
which the project is approved for sup-
port and funds are appropriated for 
such purpose, unless otherwise per-
mitted by law. It should be noted that 
the project need not be initiated on the 
grant effective date, but as soon there-
after as practical so that project goals 
may be attained within the funded 
project period. All funds granted by 
OEPNU under this program shall be ex-
pended solely for the purpose for which 
the funds are granted in accordance 
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with the approved application and 
budget, the regulations of this part, 
the terms and conditions of the award, 
the applicable Federal cost principles, 
and the applicable Department assist-
ance regulations (including part 3019 of 
this title). 

§ 2903.16 Organizational management 
information. 

Specific management information re-
lating to an applicant shall be sub-
mitted on a one-time basis as part of 
the responsibility determination prior 
to the award of a grant identified under 
this program, if such information has 
not been provided previously. Copies of 
forms recommended for use in fulfilling 
these requirements will be provided as 
part of the preaward process. 

§ 2903.17 Award document and notice 
of award. 

(a) The award document will provide 
pertinent instructions and information 
including, at a minimum, the fol-
lowing: 

(1) Legal name and address of per-
forming organization or institution to 
whom OEPNU has issued an award 
under this program; 

(2) Title of project; 
(3) Name(s) and institution(s) of PDs 

chosen to direct and control approved 
activities; 

(4) Identifying award number as-
signed by the Department; 

(5) Project period; 
(6) Total amount of Departmental fi-

nancial assistance approved by OEPNU 
during the project period; 

(7) Legal authority(ies) under which 
the award is issued; 

(8) Appropriate Catalog of Federal 
Domestic Assistance (CFDA) number; 

(9) Approved budget plan for catego-
rizing allocable project funds to accom-
plish the stated purpose of the award; 
and 

(10) Other information or provisions 
deemed necessary by OEPNU and the 
Authorized Departmental Officer to 
carry out the awarding activities or to 
accomplish the purpose of a particular 
award. 

(b) [Reserved] 

Subpart F—Supplementary 
Information 

§ 2903.18 Access to review information. 
Copies of reviews, not including the 

identity of reviewers, and a summary 
of the comments will be sent to the ap-
plicant PD after the review process has 
been completed. 

§ 2903.19 Use of funds; changes. 
(a) Delegation of fiscal responsibility. 

Unless the terms and conditions of the 
award state otherwise, the awardee 
may not in whole or in part delegate or 
transfer to another person, institution, 
or organization the responsibility for 
use or expenditure of award funds. 

(b) Changes in project plans. (1) The 
permissible changes by the awardee, 
PD(s), or other key project personnel 
in the approved project shall be limited 
to changes in methodology, techniques, 
or other similar aspects of the project 
to expedite achievement of the 
project’s approved goals. If the awardee 
or the PD(s) is uncertain as to whether 
a change complies with this provision, 
the question must be referred to the 
Authorized Departmental Officer 
(ADO) for a final determination. The 
ADO is the signatory of the award doc-
ument, not the program contact. 

(2) Changes in approved goals or ob-
jectives shall be requested by the 
awardee and approved in writing by the 
ADO prior to effecting such changes. In 
no event shall requests for such 
changes be approved which are outside 
the scope of the original approved 
project. 

(3) Changes in approved project lead-
ership or the replacement or reassign-
ment of other key project personnel 
shall be requested by the awardee and 
approved in writing by the ADO prior 
to effecting such changes. 

(4) Transfers of actual performance of 
the substantive programmatic work in 
whole or in part and provisions for pay-
ment of funds, whether or not Federal 
funds are involved, shall be requested 
by the awardee and approved in writing 
by the ADO prior to effecting such 
transfers, unless prescribed otherwise 
in the terms and conditions of the 
award. 

(5) Changes in project period. The 
project period may be extended by 
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OEPNU without additional financial 
support, for such additional period(s) 
as the ADO determines may be nec-
essary to complete or fulfill the pur-
poses of an approved project, but in no 
case shall the total project period ex-
ceed five years. Any extension of time 
shall be conditioned upon prior request 
by the awardee and approval in writing 
by the ADO, unless prescribed other-
wise in the terms and conditions of 
award. 

(6) Changes in approved budget. 
Changes in an approved budget must be 
requested by the awardee and approved 
in writing by the ADO prior to insti-
tuting such changes if the revision will 
involve transfers or expenditures of 
amounts requiring prior approval as 
set forth in the applicable Federal cost 
principles, Departmental regulations, 
or award. 

§ 2903.20 Reporting requirements. 

The award document will give in-
structions regarding the submission of 
progress reports, including the fre-
quency and required contents of the re-
ports. 

§ 2903.21 Applicable Federal statutes 
and regulations. 

Several Federal statutes and regula-
tions apply to grant applications con-
sidered for review and to project grants 
awarded under this program. These in-
clude, but are not limited to: 

7 CFR Part 1, subpart A—USDA im-
plementation of the Freedom of Infor-
mation Act. 

7 CFR Part 3—USDA implementation 
of OMB Circular No. A–129 regarding 
debt collection. 

7 CFR Part 15, subpart A—USDA im-
plementation of Title VI of the Civil 
Rights Act of 1964, as amended. 

7 CFR Part 3017—USDA implementa-
tion of Governmentwide Debarment 
and Suspension (Nonprocurement) and 
Governmentwide Requirements for 
Drug-Free Workplace (Grants). 

7 CFR Part 3018—USDA implementa-
tion of Restrictions on Lobbying. Im-
poses prohibitions and requirements 
for disclosure and certification related 
to lobbying on recipients of Federal 
contracts, grants, cooperative agree-
ments, and loans. 

7 CFR Part 3019—USDA implementa-
tion of OMB Circular A–110, Uniform 
Administrative Requirements for 
Grants and Other Agreements With In-
stitutions of Higher Education, Hos-
pitals, and Other Nonprofit Organiza-
tions. 

7 CFR Part 3052—USDA implementa-
tion of OMB Circular No. A–133, Audits 
of States, Local Governments, and 
Non-profit Organizations. 29 U.S.C. 794 
(sec. 504, Rehabilitation Act of 1973) 
and 7 CFR part 15b (USDA implementa-
tion of statute)—prohibiting discrimi-
nation based upon physical or mental 
handicap in Federally assisted pro-
grams. 35 U.S.C. 200 et seq.—Bayh-Dole 
Act, controlling allocation of rights to 
inventions made by employees of small 
business firms and domestic nonprofit 
organizations, including universities, 
in Federally assisted programs (imple-
menting regulations are contained in 
37 CFR part 401). 

§ 2903.22 Confidential aspects of appli-
cations and awards. 

When an application results in an 
award, it becomes a part of the record 
of USDA transactions, available to the 
public upon specific request. Informa-
tion that the Secretary determines to 
be of a confidential, privileged, or pro-
prietary nature will be held in con-
fidence to the extent permitted by law. 
Therefore, any information that the 
applicant wishes to have considered as 
confidential, privileged, or proprietary 
should be clearly marked within the 
application. The original copy of an ap-
plication that does not result in an 
award will be retained by the Agency 
for a period of one year. Other copies 
will be destroyed. Such an application 
will be released only with the consent 
of the applicant or to the extent re-
quired by law. An application may be 
withdrawn at any time prior to the 
final action thereon. 

§ 2903.23 Definitions. 

For the purpose of this program, the 
following definitions are applicable: 

Authorized departmental officer or 
ADO means the Secretary or any em-
ployee of the Department who has the 
authority to issue or modify grant in-
struments on behalf of the Secretary. 
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Authorized organizational representa-
tive or AOR means the president or 
chief executive officer of the applicant 
organization or the official, designated 
by the president or chief executive offi-
cer of the applicant organization, who 
has the authority to commit the re-
sources of the organization. 

Biodiesel means a monoalkyl ester 
that meets the requirements of an ap-
propriate American Society for Testing 
and Materials Standard. 

Budget period means the interval of 
time (usually 12 months) into which 
the project period is divided for budg-
etary and reporting purposes. 

Department or USDA means the 
United States Department of Agri-
culture. 

Education activity means an act or 
process that imparts knowledge or 
skills through formal or informal 
training and outreach. 

Grant means the award by the Sec-
retary of funds to an eligible recipient 
for the purpose of conducting the iden-
tified project. 

Grantee means the organization des-
ignated in the award document as the 
responsible legal entity to which a 
grant is awarded. 

Institution of higher education, as de-
fined in sec. 101 of the Higher Edu-
cation Act of 1965 (20 U.S.C. 1001), 
means an educational institution in 
any State that: 

(1) Admits as regular students only 
persons having a certificate of gradua-
tion from a school providing secondary 
education, or the recognized equivalent 
of such a certificate; 

(2) Is legally authorized within such 
State to provide a program of edu-
cation beyond secondary education; 

(3) Provides an educational program 
for which the institution awards a 
bachelor’s degree or provides not less 
than a two-year program that is ac-
ceptable for full credit toward such a 
degree; 

(4) Is a public or other nonprofit in-
stitution; and 

(5) Is accredited by a nationally rec-
ognized accrediting agency or associa-
tion, or if not so accredited, is an insti-
tution that has been granted 
preaccreditation status by such an 
agency or association that has been 
recognized by the Secretary of Edu-
cation for the granting of 
preaccreditation status, and the Sec-
retary of Education has determined 
that there is satisfactory assurance 
that the institution will meet the ac-
creditation standards of such an agen-
cy or association within a reasonable 
time. 

OEPNU means the Office of Energy 
Policy and New Uses. 

Peer review is an evaluation of a pro-
posed project performed by experts 
with the scientific knowledge and tech-
nical skills to conduct the proposed 
work whereby the technical quality 
and relevance to the program are as-
sessed. 

Prior approval means written ap-
proval evidencing prior consent by an 
authorized departmental officer (as de-
fined in this section). 

Program means the Biodiesel Fuel 
Education Program. 

Project means the particular activity 
within the scope of the program sup-
ported by a grant award. 

Project director or PD means the sin-
gle individual designated by the grant-
ee in the grant application and ap-
proved by the Secretary who is respon-
sible for the direction and management 
of the project, also known as a prin-
cipal investigator for research activi-
ties. 

Project period means the period, as 
stated in the award document and 
modifications thereto, if any, during 
which Federal sponsorship begins and 
ends. 

Secretary means the Secretary of Ag-
riculture and any other officer or em-
ployee of the Department to whom the 
authority involved may be delegated. 

PARTS 2904–2999 [RESERVED] 
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CHAPTER XXX—OFFICE OF THE CHIEF 
FINANCIAL OFFICER, DEPARTMENT OF 

AGRICULTURE 

Part Page 
3000–3010 [Reserved] 
3011 Availability of information to the public ............... 117 
3053–3099 [Reserved] 
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PARTS 3000–3010 [RESERVED] 

PART 3011—AVAILABILITY OF 
INFORMATION TO THE PUBLIC 

Sec. 
3011.1 General statement. 
3011.2 Public inspection and copying. 
3011.3 Indexes. 
3011.4 Initial requests for records. 
3011.5 Appeals. 
3011.6 Fee schedule. 

AUTHORITY: 5 U.S.C. 301 and 522; 7 CFR 1.3. 

SOURCE: 54 FR 51869, Dec. 19, 1989, unless 
otherwise noted. 

§ 3011.1 General statement. 

This part is issued in accordance 
with 7 CFR 1.3 of the Department of 
Agriculture regulations governing the 
availability of records (7 CFR 1.1–1.23 
and Appendix A) under the Freedom of 
Information Act (5 U.S.C. 552, as 
amended). These regulations supple-
ment the Department’s regulations by 
providing guidance for any person 
wishing to request records from the Of-
fice of Finance and Management 
(OFM). 

§ 3011.2 Public inspection and copying. 

(a) Background. 5 U.S.C. 552(a)(2) re-
quires each agency to maintain and 
make available for public inspection 
and copying certain kinds of records. 

(b) Procedure. To gain access to OFM 
records that are available for public in-
spection, contact the Freedom of Infor-
mation Act Officer by writing to the 
address shown in § 3011.4(b) of this title. 

§ 3011.3 Indexes. 

5 U.S.C. 552(a)(2) also requires that 
each agency maintain and make avail-
able for public inspection and copying 
current indexes providing identifying 
information for the public with regard 
to any records which are made avail-
able for public inspection and copying. 
OFM does not maintain any materials 
within the scope of these requirements. 

§ 3011.4 Initial requests for records. 

(a) Background. The Freedom of In-
formation Act Officer is authorized to: 

(1) Grant or deny requests for OFM 
records, 

(2) Make discretionary release of 
OFM records when the benefit to the 
public in releasing the document out-
weighs any harm likely to result from 
disclosure, 

(3) Reduce or waive fees to be charged 
where determined to be appropriate. 

(b) Procedures. This part provides the 
titles and mailing address of officials 
who are authorized to release records 
to the public. The normal working 
hours of these offices are 8:30 a.m. to 
5:00 p.m., local time, Monday through 
Friday, excluding holidays, during 
which public inspection and copying of 
certain kinds of records is permitted. 
Persons wishing to request records 
from the Office of Finance and Manage-
ment may do so by submitting each 
initial written request for OFM records 
to the appropriate OFM official shown 
below: 

(1) For records held at the Wash-
ington, DC Headquarters units, submit 
initial requests to the Freedom of In-
formation Act Officer, Office of Fi-
nance and Management, USDA, 14th 
and Independence Ave., SW., Room 117– 
W, Administration Building, Wash-
ington, DC 20250–9000. 

(2) For records held at the National 
Finance Center in New Orleans, Lou-
isiana, submit initial requests to the 
Freedom of Information Act Officer, 
National Finance Center, OFM, USDA, 
13800 Old Gentilly Road, Building 350, 
(P.O. Box 60,000, New Orleans, LA 
70160), New Orleans, Louisiana 70129. 

If the requester is unable to determine 
the official to whom the request should 
be addressed, it should be submitted to 
the Headquarters Freedom of Informa-
tion Act Officer who will refer such re-
quests to the appropriate officials. 

§ 3011.5 Appeals. 

Any person whose initial request is 
denied in whole or in part may appeal 
that denial, in accordance with 7 CFR 
1.6(e) and 1.8, to the Director, Office of 
Finance and Management, USDA, 
Room 117–W, Administration Building, 
14th and Independence Ave., Wash-
ington, DC 20250–9000. 

§ 3011.6 Fee schedule. 

Departmental regulations provide for 
a schedule of reasonable standard 
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charges for document search and dupli-
cation. See 7 CFR 1.2(b). Fees to be 
charged are set forth in 7 CFR part 1, 
subpart A, Appendix A. 

PARTS 3053–3099 [RESERVED] 
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CHAPTER XXXI—OFFICE OF ENVIRONMENTAL 
QUALITY, DEPARTMENT OF AGRICULTURE 

Part Page 
3100 Cultural and environmental quality ....................... 121 
3101–3199 [Reserved] 
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PART 3100—CULTURAL AND 
ENVIRONMENTAL QUALITY 

Subparts A–B [Reserved] 

Subpart C—Enhancement, Protection, and 
Management of the Cultural Environment 

Sec. 
3100.40 Purpose. 
3100.41 Authorities. 
3100.42 Definitions. 
3100.43 Policy. 
3100.44 Implementation. 
3100.45 Direction to agencies. 
3100.46 Responsibilities of the Department 

of Agriculture. 

Subparts A–B [Reserved] 

Subpart C—Enhancement, Protec-
tion, and Management of the 
Cultural Environment 

AUTHORITY: Sec. 106, National Historic 
Preservation Act, as amended (16 U.S.C. 
470f); National Environmental Policy Act, as 
amended (42 U.S.C. 4321 et seq.); E.O. 11593, 36 
FR 8921, May 13, 1971. 

SOURCE: 44 FR 66181, Nov. 19, 1979, unless 
otherwise noted. 

§ 3100.40 Purpose. 
(a) This subpart establishes USDA 

policy regarding the enhancement, pro-
tection, and management of the cul-
tural environment. 

(b) This subpart establishes proce-
dures for implementing Executive 
Order 11593, and regulations promul-
gated by the Advisory Council on His-
toric Preservation (ACHP) ‘‘Protection 
of Historical and Cultural Properties’’ 
in 36 CFR part 800 as required by 
§ 800.10 of those regulations. 

(c) Direction is provided to the agen-
cies of USDA for protection of the cul-
tural environment. 

§ 3100.41 Authorities. 
These regulations are based upon and 

implement the following laws, regula-
tions, and Presidential directives: 

(a) Antiquities Act of 1906 (Pub. L. 59– 
209; 34 Stat. 225; 16 U.S.C. 431 et seq.) 
which provides for the protection of 
historic or prehistoric remains or any 
object of antiquity on Federal lands; 
establishes criminal sanctions for un-
authorized destruction or appropria-

tion of antiquities; and authorizes sci-
entific investigation of antiquities on 
Federal lands, subject to permit and 
regulations. Paleontological resources 
also are considered to fall within the 
authority of this Act. 

(b) Historic Sites Act of 1935 (Pub. L. 
74–292; 49 Stat. 666; 16 U.S.C. 461 et seq.) 
which authorizes the establishment of 
National Historic Sites and otherwise 
authorizes the preservation of prop-
erties of national historical or archeo-
logical significance; authorizes the des-
ignation of National Historic Land-
marks; establishes criminal sanctions 
for violation of regulations pursuant to 
the Act; authorizes interagency, inter-
governmental, and interdisciplinary ef-
forts for the preservation of cultural 
resources; and other provisions. 

(c) Reservoir Salvage Act of 1960 (Pub. 
L. 86–521; 74 Stat. 220; 16 U.S.C. 469– 
469c.) which provides for the recovery 
and preservation of historical and ar-
cheological data, including relics and 
specimens, that might be lost or de-
stroyed as a result of the construction 
of dams, reservoirs, and attendant fa-
cilities and activities. 

(d) The National Historic Preservation 
Act of 1966 as amended (16 U.S.C. 470), 
which establishes positive national pol-
icy for the preservation of the cultural 
environment, and sets forth a mandate 
for protection in section 106. The pur-
pose of section 106 is to protect prop-
erties on or eligible for the National 
Register of Historic Places through re-
view and comment by the ACHP of 
Federal undertakings that affect such 
properties. Properties are listed on the 
National Register or declared eligible 
for listing by the Secretary of the Inte-
rior. As developed through the ACHP’s 
regulations, section 106 establishes a 
public interest process in which the 
Federal agency proposing an under-
taking, the State Historic Preservation 
Officer, the ACHP, interested organiza-
tions and individuals participate. The 
process is designed to insure that prop-
erties, impacts on them, and effects to 
them are identified, and that alter-
natives to avoid or mitigate an adverse 
effect on property eligible for the Na-
tional Register are adequately consid-
ered in the planning process. 

(e) The National Environmental Policy 
Act of 1969 (NEPA) (Pub. L. 91–190; 83 
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Stat. 852; 42 U.S.C. 4321 et seq.) which 
declares that it is the policy of the 
Federal Government to preserve impor-
tant historic, cultural, and natural as-
pects of our national heritage. Compli-
ance with NEPA requires consideration 
of all environmental concerns during 
project planning and execution. 

(f) Executive Order 11593, ‘‘Protection 
and Enhancement of the Cultural Envi-
ronment’’, which gives the Federal Gov-
ernment the responsibility for steward-
ship of our nation’s heritage resources 
and charges Federal agencies with the 
task of inventorying historic and pre-
historic sites on their lands. E.O. 11593 
also charges agencies with the task of 
identifying and nominating all historic 
properties under their jurisdiction, and 
exercising caution to insure that they 
are not transferred, sold, demolished, 
or substantially altered. 

(g) Historical and Archeological Data 
Preservation Act of 1974. (Pub. L. 93–291; 
88 Stat. 174.) which amends the Res-
ervoir Salvage Act of 1960 to extend its 
provisions beyond the construction of 
dams to any alteration of the terrain 
caused as a result of any Federal con-
struction project or federally licensed 
activity or program. In addition, the 
Act provides a mechanism for funding 
the protection of historical and archeo-
logical data. 

(h) Presidential memorandum of July 12, 
1978, ‘‘Environmental Quality and Water 
Resource Management’’ which directs 
the ACHP to publish final regulations, 
implementing section 106 of the Na-
tional Historic Preservation Act 
(NHPA), and further directs each agen-
cy with water and related land re-
sources responsibilities to publish pro-
cedures implementing those regula-
tions. 

(i) 36 CFR part 800, ‘‘Protection of 
Historic and Cultural Properties’’ 
which establishes procedures for the 
implementation of section 106 of the 
NHPA, and directs publication of agen-
cy implementing procedures. 

(j) Land use policy of the USDA (Sec-
retary’s Memorandum No. 1827 Revised, 
with Supplement) which establishes a 
commitment by the Department to the 
preservation of farms, rural commu-
nities, and rural landscapes. 

(k) Public Buildings Cooperative Use 
Act of 1976 (40 U.S.C. 611) and Executive 

Order 12072 (Federal Space Management). 
The Act encourages adaptive use of his-
toric buildings as administrative facili-
ties for Federal agencies and activities; 
the Executive Order directs Federal 
agencies to locate administrative and 
other facilities in central business dis-
tricts. 

(l) American Indian Religious Freedom 
Act of 1978 (42 U.S.C. 1996) which de-
clares it to be the policy of the United 
States to protect and preserve for 
American Indians their inherent right 
of freedom to believe, express, and ex-
ercise the traditional religions of the 
American Indian, Eskimo, Aleut, and 
Native Hawaiians. 

§ 3100.42 Definitions. 

All definitions are those which ap-
pear in 36 CFR part 800. In addition, the 
following apply in this rule: 

Cultural resources (heritage resources) 
are the remains or records of districts, 
sites, structures, buildings, networks, 
neighborhoods, objects, and events 
from the past. They may be historic, 
prehistoric, archeological, or architec-
tural in nature. Cultural resources are 
an irreplaceable and nonrenewable as-
pect of our national heritage. 

Cultural environment is that portion 
of the environment which includes re-
minders of the rich historic and pre-
historic past of our nation. 

§ 3100.43 Policy. 

(a) The nonrenewable cultural envi-
ronment of our country constitutes a 
valuable and treasured portion of the 
national heritage of the American peo-
ple. The Department of Agriculture is 
committed to the management—identi-
fication, protection, preservation, in-
terpretation, evaluation and nomina-
tion—of our prehistoric and historic 
cultural resources for the benefit of all 
people of this and future generations. 

(b) The Department supports the cul-
tural resource goals expressed in Fed-
eral legislation. Executive orders, and 
regulations. 

(c) The Department supports the 
preservation and protection of farms, 
rural landscapes, and rural commu-
nities. 

(d) The Department is committed to 
consideration of the needs of American 
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Indians, Eskimo, Aleut, and Native Ha-
waiians in the practice of their tradi-
tional religions. 

(e) The Department will aggressively 
implement these policies to meet goals 
for the positive management of the 
cultural environment. 

§ 3100.44 Implementation. 
(a) It is the intent of the Department 

to carry out its program of manage-
ment of the cultural environment in 
the most effective and efficient manner 
possible. Implementation must con-
sider natural resource utilization, must 
exemplify good government, and must 
constitute a noninflationary approach 
which makes the best use of tax dol-
lars. 

(b) The commitment to cultural re-
source protection is vital. That com-
mitment will be balanced with the 
multiple departmental goals of food 
and fiber production, environmental 
protection, natural resource and en-
ergy conservation, and rural develop-
ment. It is essential that all of these be 
managed to reduce conflicts between 
programs. Positive management of the 
cultural environment can contribute to 
achieving better land use, protection of 
rural communities and farm lands, con-
servation of energy, and more efficient 
use of resources. 

(c) In reaching decisions, the long- 
term needs of society and the irrevers-
ible nature of an action must be con-
sidered. The Department must act to 
preserve future options; loss of impor-
tant cultural resources must be avoid-
ed except in the face of overriding na-
tional interest where there are no rea-
sonable alternatives. 

(d) To assure the protection of Native 
American religious practices, tradi-
tional religious leaders and other na-
tive leaders (or their representatives) 
should be consulted about potential 
conflict areas in the management of 
the cultural environment and the 
means to reduce or eliminate such con-
flicts. 

§ 3100.45 Direction to agencies. 
(a) Each agency of the Department 

shall consult with OEQ to determine 
whether its programs and activities 
may affect the cultural environment. 
Then, if needed, the agency, in con-

sultation with the OEQ, shall develop 
its own specific procedures for imple-
menting section 106 of the National 
Historic Preservation Act, Executive 
Order 11593, the regulations of the 
ACHP (36 CFR part 800), the American 
Indian Religious Freedom Act of 1978 
and other relevant legislation and reg-
ulations in accordance with the agen-
cy’s programs, mission and authorities. 
Such implementing procedures shall be 
published as proposed and final proce-
dures in the FEDERAL REGISTER, and 
must be consistent with the require-
ments of 36 CFR part 800 and this sub-
part. Where applicable, each agency’s 
procedures must contain mechanisms 
to insure: 

(1) Compliance with section 106 of 
NHPA and mitigation of adverse effects 
to cultural properties on or eligible for 
the National Register of Historic 
Places; 

(2) Clear definition of the kind and 
variety of sites and properties which 
should be managed; 

(3) Development of a long-term pro-
gram of management of the cultural 
environment on lands administered by 
USDA as well as direction for project- 
specific protection; 

(4) Identification of all properties 
listed on or eligible for listing in the 
National Register that may be affected 
directly or indirectly by a proposed ac-
tivity; 

(5) Location, identification and nomi-
nation to the Register of all sites, 
buildings, objects, districts, neighbor-
hoods, and networks under its manage-
ment which appear to qualify (in com-
pliance with E.O. 11593); 

(6) The exercise of caution to assure 
that properties managed by USDA 
which may qualify for nomination are 
not transferred, sold, demolished, or 
substantially altered; 

(7) Early consultation with, and in-
volvement of, the State Historic Pres-
ervation Officer(s), the ACHP, Native 
American traditional religious leaders 
and appropriate tribal leaders, and oth-
ers with appropriate interests or exper-
tise; 

(8) Early notification to insure sub-
stantive and meaningful involvement 
by the public in the agency’s decision-
making process as it relates to the cul-
tural environment; 
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(9) Identification and consideration 
of alternatives to a proposed under-
taking that would mitigate or mini-
mize adverse effects to a property iden-
tified under paragraph (a)(4) of this sec-
tion; 

(10) Funding of mitigation measures 
where required to minimize the poten-
tial for adverse effects on the cultural 
environment. Funds for mitigation 
shall be available and shall be spent 
when needed during the life of the 
project to mitigate the expected loss; 
and 

(11) Development of plans to provide 
for the management, protection, main-
tenance and/or restoration of Register 
sites under its management. 

(b) Each agency of the Department 
which conducts programs or activities 
that may have an effect on the cultural 
environment shall recruit, place, de-
velop, or otherwise have available, pro-
fessional expertise in anthropology, 
archeology, history, historic preserva-
tion, historic architecture, and/or cul-
tural resource management (depending 
upon specific need). Such arrangements 
may include internal hiring, Intergov-
ernmental Personnel Act assignments, 
memoranda of agreement with other 
agencies or Departments, or other 
mechanisms which insure a profes-
sionally directed program. Agencies 
should use Department of the Interior 
professional standards (36 CFR 61.5) as 
guidelines to insure Departmentwide 
competence and consistency. 

(c) Compliance with cultural re-
source legislation is the responsibility 
of each individual agency. Consider-
ation of cultural resource values must 
begin during the earliest planning 
stages of any undertaking. 

(d) Agency heads shall insure that 
cultural resource management activi-
ties meet professional standards as pro-
mulgated by the Department of the In-
terior (e.g., 36 CFR parts 60, 63, 66, 
1208). 

(e) Cultural resource review require-
ments and compliance with section 106 
of NHPA and Executive Order 11593 
shall be integrated and run concur-
rently, rather than consecutively, with 
the other environmental consider-
ations under NEPA regulations. As 
such, direct and indirect impacts on 
cultural resources must be addressed in 

the environmental assessment for 
every agency undertaking. In meeting 
these requirements, agencies shall be 
guided by regulations implementing 
the procedural provisions of NEPA (40 
CFR parts 1500–1508) and Department of 
Agriculture regulations (7 CFR part 
3100, subpart B). 

(f) Each agency shall work closely 
with the appropriate State Historic 
Preservation Officer(s) in their prepa-
ration of State plans, determination of 
inventory needs, and collection of data 
relevant to general plans or specific 
undertakings in carrying out mutual 
cultural resource responsibilities. 

(g) Each agency shall, to the max-
imum extent possible, use existing his-
toric structures for administrative pur-
poses in compliance with Public Build-
ings Cooperative Use Act of 1976 and 
Executive Order 12072, ‘‘Federal Space 
Management’’. 

(h) Each agency should consult with 
Native American traditional religious 
leaders or their representatives and 
other native leaders in the develop-
ment and implementation of cultural 
resource programs which may affect 
their religious customs and practices. 

§ 3100.46 Responsibilities of the De-
partment of Agriculture. 

(a) Within the Department, the re-
sponsibility for the protection of the 
cultural environment is assigned to the 
Office of Environmental Quality (OEQ). 
The Office is responsible for reviewing 
the development and implementation 
of agency procedures and insuring De-
partmental commitment to cultural 
resource goals. 

(b) The Director of the OEQ is the 
Secretary’s Designee to the ACHP. 

(c) In order to carry out cultural re-
source responsibilities, there will be 
professional expertise within the OEQ 
to advise agencies, aid the Department 
in meeting its cultural resource man-
agement goals, and to insure that all 
Departmental and agency undertakings 
comply with applicable cultural re-
source protection legislation and regu-
lations. 

(d) The OEQ will be involved in indi-
vidual compliance cases only where 
resolution cannot be reached at the 
agency level. Prior to the decision to 
refer a matter to the full Council of the 
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ACHP, the OEQ will review the case 
and make recommendations to the Sec-
retary regarding the position of the De-
partment. The agency also will consult 
with the OEQ before reaching a final 
decision in response to the Council’s 

comments. Copies of correspondence 
relevant to compliance with Section 
106 shall be made available to OEQ. 

PARTS 3101–3199 [RESERVED] 
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CHAPTER XXXII—OFFICE OF PROCUREMENT 
AND PROPERTY MANAGEMENT, DEPARTMENT 

OF AGRICULTURE 

Part Page 
3200 Department of Agriculture guidelines for the ac-

quisition and transfer of excess personal prop-
erty ...................................................................... 129 

3201 Guidelines for designating biobased products for 
Federal procurement ............................................ 131 

3202 Voluntary labeling program for biobased products 175 
3203 Guidelines for the transfer of excess computers or 

other technical equipment pursuant to section 
14220 of the 2008 Farm Bill .................................... 188 

3204–3299 [Reserved] 
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PART 3200—DEPARTMENT OF AG-
RICULTURE GUIDELINES FOR THE 
ACQUISITION AND TRANSFER OF 
EXCESS PERSONAL PROPERTY 

Sec. 
3200.1 Purpose. 
3200.2 Eligibility. 
3200.3 Definitions. 
3200.4 Procedures. 
3200.5 Dollar limitation. 
3200.6 Restrictions. 
3200.7 Title. 
3200.8 Costs. 
3200.9 Accountability and record keeping. 
3200.10 Disposal. 
3200.11 Liabilities and losses. 

AUTHORITY: 5 U.S.C. 301; 7 U.S.C. 2206a. 

SOURCE: 63 FR 57234, Oct. 27, 1998, unless 
otherwise noted. 

§ 3200.1 Purpose. 
This Part sets forth the procedures 

to be utilized by Department of Agri-
culture (USDA) in the acquisition and 
transfer of excess property to the 1890 
Land Grant Institutions (including 
Tuskegee University), 1994 Land Grant 
Institutions, and the Hispanic-Serving 
Institutions in support of research, 
educational, technical, and scientific 
activities or for related programs as 
authorized by 7 U.S.C. 2206a. Title to 
the personal property shall pass to the 
institution. 

§ 3200.2 Eligibility. 
Institutions that are eligible to re-

ceive Federal excess personal property 
pursuant to the provisions of this part 
are the 1890 Land Grant Institutions 
(including Tuskegee University), 1994 
Land Grant Institutions, and the His-
panic-Serving Institutions conducting 
research, educational, technical, and 
scientific activities or related pro-
grams. 

§ 3200.3 Definitions. 
(a) 1890 Land grant institutions—any 

college or university eligible to receive 
funds under the Act of August 30, 1890 
(7 U.S.C. 321 et. seq.), including 
Tuskegee University. 

(b) 1994 Land grant institutions—any of 
the tribal colleges or universities as 
defined in section 532 of the Equity in 
Educational Land-Grant Status Act of 
1994 (7 U.S.C. 301 note). 

(c) Hispanic-serving institutions—insti-
tutions of higher education as defined 
in section 316(b) of the Higher Edu-
cation Act of 1965 (20 U.S.C. 1059c (b)). 

(d) Property management officer—is an 
authorized USDA or institution official 
responsible for property management. 

(e) Screener—is an individual des-
ignated by an eligible institution and 
authorized by the General Services Ad-
ministration (GSA) to visit property 
sites for the purpose of inspecting per-
sonal property intended for use by the 
institution. 

(f) Excess personal property—is any 
personal property under the control of 
a Federal agency that is no longer 
needed. 

(g) Cannibalization—is the disman-
tling of equipment for parts to repair 
or enhance other equipment. 

§ 3200.4 Procedures. 

(a) To receive information con-
cerning the availability of Federal ex-
cess personal property, an eligible in-
stitution’s property management offi-
cer may contact their regional GSA, 
Area Utilization Officer. For informa-
tion on USDA excess personal prop-
erty, visit the USDA Web site at http:// 
www.nfc.usda.gov/propexcs. USDA ex-
cess property will first be screened by 
USDA agencies through the Depart-
mental Excess Personal Property Coor-
dinator (DEPPC) using the Depart-
mental Property Management Informa-
tion System. 

(b) Excess property selected by 
screeners of eligible institutions should 
be inspected whenever possible, or the 
holding agency should be contacted to 
verify the condition of the items, be-
cause interpretation of condition codes 
varies among Federal agencies. 

(c) If the condition of the item is ac-
ceptable, the institution should 
‘‘freeze’’ (reserve) items by calling the 
appropriate GSA office or USDA De-
partmental Excess Personal Property 
Coordinator (DEPPC). Since GSA may 
have several ‘‘freezes’’ on a piece of 
equipment, it is critical that the paper-
work be submitted as soon as possible. 
Further, while transfers of excess per-
sonal property normally will be ap-
proved by GSA on a first-come-first- 
serve basis, consideration will be given 
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to such factors as national defense re-
quirements, emergency needs, pre-
clusion of new procurement, energy 
conservation, equitable distribution, 
and retention of title in the Govern-
ment. 

(d) Eligible institutions may submit 
property requests by mail or fax on a 
Standard Form 122, ‘‘Transfer Order 
Excess Personal Property’’. 

(e) The SF–122 should be signed by 
the eligible institution’s property man-
agement officer or authorized designee. 

(1) The following information should 
also be provided: 

(i) Date prepared. 
(ii) GSA/DEPPC address. 
(iii) Ordering Agency and address. 
(iv) Holding Agency and address. 
(v) Name and address of Institution. 
(vi) Location of property. 
(vii) Shipping instruction (including 

institution contact person and phone 
number). 

(viii) Complete description of prop-
erty including original acquisition 
cost, serial number, condition code, 
and quantity. 

(2) This statement needs to be added 
following the property description: 

‘‘The property requested hereon is certified 
to be used in support of research, edu-
cational, technical, and scientific activities 
or for related programs. This transfer is re-
quested pursuant to the provisions of Sec-
tion 923 Pub. L. 104–127 (7 U.S.C. 2206a). Also, 
in accordance with these provisions USDA 
authorizes transfer of title of this property 
to the college/university/institution.’’ 

(f) The SF–122 should be forwarded to 
USDA for approval and signature by an 
authorized USDA official. As confirma-
tion of approval, the eligible institu-
tion’s property management officer 
will receive a stamped copy of the SF– 
122. If the request is disapproved, it 
will be returned to the property man-
agement officer of the eligible institu-
tion with an appropriate explanation. 
All USDA approved SF–122’s will be 
forwarded to DEPPC or the appropriate 
GSA office for final approval. 

(g) Once the excess personal property 
is physically received, the institution 
is required to immediately return a 
copy of the SF–122 to USDA indicating 
receipt of requested items. Cancella-
tions should also be reported to USDA. 

NOTE: USDA shall send an informational 
copy of all SF–122’s transactions to GSA. 

[63 FR 57234, Oct. 27, 1998, as amended at 68 
FR 75107, Dec. 30, 2003] 

§ 3200.5 Dollar limitation. 

There is no dollar limitation on ex-
cess personal property obtained under 
these procedures. 

§ 3200.6 Restrictions. 

(a) Property in the following Federal 
Supply Groups are prohibited from 
transfer. 

INELIGIBLE FEDERAL SUPPLY CODE GROUPS 

FSC Group Name 

10 .............. Weapons. 
11 .............. Nuclear ordinance. 
13 .............. Ammunition and explosives. 
14 .............. Guided missiles. 
18 .............. Space vehicles. 

(b) The property in the FSC’s listed 
below are discouraged from transfer 
and not approved on a routine basis. 
However, Institutions may request 
items in these FSC groups, but all re-
quests will be referred to the Director, 
Office of Procurement and Property 
Management for consideration and ap-
proval: 

FSC Group Name 

15 .............. Aircraft and airframe structural components. 
16 .............. Aircraft components and accessories. 
17 .............. Aircraft launching, landing and ground handling 

equipment. 
20 .............. Ship and marine equipment. 

(c) Excess personal property may be 
transferred for the purpose of cannibal-
ization, provided the eligible institu-
tion submits a supporting statement 
which clearly indicates that 
cannibalizing the requested property 
for secondary use has greater benefit 
than utilization of the item in its ex-
isting form. 

(d) Use of the procedures in this part 
for the purpose of stockpiling of excess 
personal property for future cannibal-
ization is prohibited. Transfer requests 
for the purpose of cannibalization will 
be considered, but are normally subor-
dinate to requests for complete items. 

[63 FR 57234, Oct. 27, 1998, as amended at 68 
FR 75107, Dec. 30, 2003] 
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§ 3200.7 Title. 
Title to excess personal property ob-

tained under Part 3200 will automati-
cally pass to the 1890 Land Grant Insti-
tutions (including Tuskegee Univer-
sity), 1994 Land Grant Institutions, and 
the Hispanic-Serving Institutions once 
USDA receives the SF–122 indicating 
that the institution has received the 
property. Note: When competing Fed-
eral claims are made for particular 
items of excess personal property held 
by agencies other than USDA, with or 
without payment of reimbursement, 
GSA will give preference to the Federal 
agency that will retain title in the 
Government. 

§ 3200.8 Costs. 
Excess personal property obtained 

under this part is provided free of 
charge. However, the institution must 
pay all costs associated with packaging 
and transportation. The institution 
should specify the method of shipment 
on the SF–122. 

§ 3200.9 Accountability and record 
keeping. 

USDA requires that Federal excess 
personal property received by an eligi-
ble institution pursuant to this part 
shall be placed into use for a research, 
educational, technical, or scientific ac-
tivity, or for a related purpose, within 
1 year of receipt of the property, and 
used for such purpose for at least 1 
year thereafter. The institution’s prop-
erty management officer must estab-
lish and maintain accountable records 
identifying the property’s location, de-
scription, utilization and value. To en-
sure that the excess personal property 
is being used for its intended purpose 
under this part, compliance reviews 
will be conducted by an authorized rep-
resentative of USDA. The review will 
include site visit inspections of the 
property and the accountability and 
record keeping systems. 

§ 3200.10 Disposal. 
Once the requirements in § 3200.9 are 

met for retention and use of property 
by the Institution and title is trans-
ferred, Federal excess personal prop-
erty (FEPP) no longer needed by an In-
stitution will be disposed of in accord-
ance with the Institution’s disposal 

practices. Regardless of ownership, 
FEPP must never be disposed of in any 
manner which is detrimental or dan-
gerous to public health or safety. Also, 
any costs incurred during the disposal 
process are the responsibility of the In-
stitution. 

[68 FR 75108, Dec. 30, 2003] 

§ 3200.11 Liabilities and losses. 
USDA assumes no liability with re-

spect to accidents, bodily injury, ill-
ness, or any other damages or loss re-
lated to excess personal property trans-
ferred under this part. 

PART 3201—GUIDELINES FOR DES-
IGNATING BIOBASED PRODUCTS 
FOR FEDERAL PROCUREMENT 

Subpart A—General 

Sec. 
3201.1 Purpose and scope. 
3201.2 Definitions. 
3201.3 Applicability to Federal procure-

ments. 
3201.4 Procurement programs. 
3201.5 Category designation. 
3201.6 Providing product information to 

Federal agencies. 
3201.7 Determining biobased content. 
3201.8 Determining price, environmental 

and health benefits, and performance. 
3201.9 [Reserved] 

Subpart B—Designated Product Categories 
and Intermediate Ingredients or Feed-
stocks 

3201.10 Mobile equipment hydraulic fluids. 
3201.11 Roof coatings. 
3201.12 Water tank coatings. 
3201.13 Diesel fuel additives. 
3201.14 Penetrating lubricants. 
3201.15 Bedding, bed linens, and towels. 
3201.16 Adhesive and mastic removers. 
3201.17 Plastic insulating foam for residen-

tial and commercial construction. 
3201.18 Hand cleaners and sanitizers. 
3201.19 Composite panels. 
3201.20 Fluid-filled transformers. 
3201.21 Disposable containers. 
3201.22 Fertilizers. 
3201.23 Sorbents. 
3201.24 Graffiti and grease removers. 
3201.25 2-Cycle engine oils. 
3201.26 Lip care products. 
3201.27 Films. 
3201.28 Stationary equipment hydraulic 

fluids. 
3201.29 Disposable cutlery. 
3201.30 Glass cleaners. 
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3201.31 Greases. 
3201.32 Dust suppressants. 
3201.33 Carpets. 
3201.34 Carpet and upholstery cleaners. 
3201.35 Bathroom and spa cleaners. 
3201.36 Concrete and asphalt release fluids. 
3201.37 General purpose de-icers. 
3201.38 Firearm lubricants. 
3201.39 Floor strippers. 
3201.40 Laundry products. 
3201.41 Metalworking fluids. 
3201.42 Wood and concrete sealers. 
3201.43 Chain and cable lubricants. 
3201.44 Corrosion preventatives. 
3201.45 Food cleaners. 
3201.46 Forming lubricants. 
3201.47 Gear lubricants. 
3201.48 General purpose household cleaners. 
3201.49 Industrial cleaners. 
3201.50 Multipurpose cleaners. 
3201.51 Parts wash solutions. 
3201.52 Disposable tableware. 
3201.53 Expanded polystyrene foam recy-

cling products. 
3201.54 Heat transfer fluids. 
3201.55 Ink removers and cleaners. 
3201.56 Mulch and compost materials. 
3201.57 Multipurpose lubricants. 
3201.58 [Reserved] 
3201.59 Topical pain relief products. 
3201.60 Turbine drip oils. 
3201.61 Animal repellents. 
3201.62 Bath products. 
3201.63 Bioremediation materials. 
3201.64 Compost activators and accelera-

tors. 
3201.65 Concrete and asphalt cleaners. 
3201.66 Cuts, burns, and abrasions oint-

ments. 
3201.67 Dishwashing products. 
3201.68 Erosion control materials. 
3201.69 Floor cleaners and protectors. 
3201.70 Hair care products. 
3201.71 Interior paints and coatings. 
3201.72 Oven and grill cleaners. 
3201.73 Slide way lubricants. 
3201.74 Thermal shipping containers. 
3201.75 Air fresheners and deodorizers. 
3201.76 Asphalt and tar removers. 
3201.77 Asphalt restorers. 
3201.78 Blast media. 
3201.79 Candles and wax melts. 
3201.80 Electronic components cleaners. 
3201.81 Floor coverings (non-carpet). 
3201.82 Foot care products. 
3201.83 Furniture cleaners and protectors. 
3201.84 Inks. 
3201.85 Packing and insulating materials. 
3201.86 Pneumatic equipment lubricants. 
3201.87 Wood and concrete stains. 
3201.88 Agricultural spray adjuvants. 
3201.89 Animal cleaning products. 
3201.90 Deodorants. 
3201.91 Dethatcher products. 
3201.92 Fuel conditioners. 
3201.93 Leather, vinyl, and rubber care prod-

ucts. 

3201.94 Lotions and moisturizers. 
3201.95 Shaving products. 
3201.96 Specialty precision cleaners and sol-

vents. 
3201.97 Sun care products. 
3201.98 Wastewater systems coatings. 
3201.99 Water clarifying agents. 
3201.100 Aircraft and boat cleaners. 
3201.101 Automotive care products. 
3201.102 Engine crankcase oil. 
3201.103 Gasoline fuel additives. 
3201.104 Metal cleaners and corrosion re-

movers. 
3201.105 Microbial cleaning products. 
3201.106 Paint removers. 
3201.107 Water turbine bearing oils. 

SOURCE: 70 FR 1809, Jan. 11, 2005, unless 
otherwise noted. 

AUTHORITY: 7 U.S.C. 8102. 

Subpart A—General 

SOURCE: 70 FR 1809, Jan. 11, 2005, unless 
otherwise noted. Redesignated at 76 FR 53632, 
Aug. 29, 2011. 

§ 3201.1 Purpose and scope. 

(a) Purpose. The purpose of the guide-
lines in this part is to assist procuring 
agencies in complying with the re-
quirements of section 9002 of the Farm 
Security and Rural Investment Act of 
2002 (FSRIA), Public Law 107–171, 116 
Stat. 476 (7 U.S.C. 8102), as amended by 
the Food, Conservation, and Energy 
Act of 2008, Public Law 110–246, 122 
Stat. 1651, as they apply to the procure-
ment of the products designated in sub-
part B of this part. 

(b) Scope. The guidelines in this part 
establish a process for designating cat-
egories of products that are, or can be, 
produced with biobased components 
and materials and whose procurement 
by procuring agencies and other rel-
evant stakeholders will carry out the 
objectives of section 9002 of FSRIA. 
The guidelines also establish a process 
for designating categories of inter-
mediate ingredients and feedstocks 
that are, or can be, used to produce 
final products that will be designated 
and, thus, subject to Federal preferred 
procurement. The guidelines also es-
tablish a process for calculating the 
biobased content of complex assembly 
products, whose biobased content can-
not be measured following ASTM 
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Standard Method D6866, and for desig-
nating complex assembly product cat-
egories. 

[76 FR 6321, Feb. 4, 2011, as amended at 79 FR 
44654, Aug. 1, 2014] 

§ 3201.2 Definitions. 
These definitions apply to this part: 
Agricultural materials. Agricultural- 

based, including plant, animal, and ma-
rine materials, raw materials or resi-
dues used in the manufacture of com-
mercial or industrial, nonfood/nonfeed 
products. 

ASTM International. ASTM Inter-
national, a nonprofit organization or-
ganized in 1898, is one of the largest 
voluntary standards development orga-
nizations in the world with about 30,000 
members in over 100 different coun-
tries. ASTM provides a forum for the 
development and publication of vol-
untary consensus standards for mate-
rials, products, systems, and services. 

BEES. An acronym for ‘‘Building for 
Environmental and Economic Sustain-
ability,’’ an analytic tool used to deter-
mine the environmental and health 
benefits and life cycle costs of products 
and materials, developed by the U.S. 
Department of Commerce National In-
stitute of Standards and Technology. 

Biobased components. Any inter-
mediary biobased materials or parts 
that, in combination with other com-
ponents, are functional parts of the 
biobased product. 

Biobased content. Biobased content 
shall be determined based on the 
amount of biobased carbon in the ma-
terial or product as a percent of weight 
(mass) of the total organic carbon in 
the material or product. 

Biobased product. (1) A product deter-
mined by USDA to be a commercial or 
industrial product (other than food or 
feed) that is: 

(i) Composed, in whole or in signifi-
cant part, of biological products, in-
cluding renewable domestic agricul-
tural materials and forestry materials; 
or 

(ii) An intermediate ingredient or 
feedstock. 

(2) The term ‘‘biobased product’’ in-
cludes, with respect to forestry mate-
rials, forest products that meet 
biobased content requirements, not-
withstanding the market share the 

product holds, the age of the product, 
or whether the market for the product 
is new or emerging. 

Biodegradability. A quantitative 
measure of the extent to which a mate-
rial is capable of being decomposed by 
biological agents, especially bacteria. 

Biological products. Products derived 
from living materials other than agri-
cultural or forestry materials. 

Complex assembly. A system of dis-
tinct materials and components assem-
bled to create a finished product with 
specific functional intent where some 
or all of the system inputs contain 
some amount of biobased material or 
feedstock. 

Designated intermediate ingredient or 
feedstock category. A generic grouping 
of biobased intermediate ingredients or 
feedstocks identified in subpart B of 
this part that, when comprising more 
than 50 percent (or another amount as 
specified in subpart B of this part) of a 
resultant final product, qualifies the 
resultant final product for the procure-
ment preference established under sec-
tion 9002 of FSRIA. 

Designated product category. A generic 
grouping of biobased products, includ-
ing those final products made from des-
ignated intermediate ingredients or 
feedstocks, or complex assemblies iden-
tified in subpart B of this part, that is 
eligible for the procurement preference 
established under section 9002 of 
FSRIA. 

Diluent. A substance used to diminish 
the strength, scent, or other basic 
property of a substance. 

Engineered wood products. Products 
produced with a combination of wood, 
food fibers and adhesives. 

EPA-designated recovered content prod-
uct. A product, designated under the 
Resource Conservation and Recovery 
Act, that is subject to Federal procure-
ment as specified in section 6002 of the 
Solid Waste Disposal Act (42 U.S.C. 
6962), whereby Federal agencies must 
give preferred procurement to those 
products composed of the highest per-
centage of recovered materials prac-
ticable, subject to availability, cost, 
and performance. 

FCEA. The Food, Conservation and 
Energy Act of 2008, Pub. L. 110–246. 

Federal agency. Any executive agency 
or independent establishment in the 
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legislative or judicial branch of the 
Government (except the Senate, the 
House of Representatives, the Archi-
tect of the Capitol, and any activities 
under the Architect’s direction). 

Filler. A substance added to a product 
to increase the bulk, weight, viscosity, 
strength, or other property. 

Forest product. A product made from 
materials derived from the practice of 
forestry or the management of growing 
timber. The term ‘‘forest product’’ in-
cludes: 

(1) Pulp, paper, paperboard, pellets, 
lumber, and other wood products; and 

(2) Any recycled products derived 
from forest materials. 

Forest thinnings. Refers to woody ma-
terials removed from a dense forest, 
primarily to improve growth, enhance 
forest health, or recover potential mor-
tality. (To recover potential mortality 
means to remove trees that are going 
to die in the near future.) 

Formulated product. A product that is 
prepared or mixed with other ingredi-
ents, according to a specified formula 
and includes more than one ingredient. 

FSRIA. The Farm Security and Rural 
Investment Act of 2002, Public Law 107– 
171, 116 Stat. 134 (7 U.S.C. 8102). 

Functional unit. A measure of product 
technical performance that provides a 
common reference to which all envi-
ronmental and economic impacts of 
the product are scaled. This reference 
is necessary to ensure comparability of 
performance results across competing 
products. Comparability of results is 
critical when competing product alter-
natives are being assessed to ensure 
that such comparisons are made on a 
common basis. For example, the func-
tional unit for competing interior 
paint products may be defined as ‘‘pro-
tecting one square foot of interior wall 
surface for 50 years.’’ 

Ingredient. A component; part of a 
compound or mixture; may be active or 
inactive. 

Intermediate ingredient or feedstock. A 
material or compound made in whole 
or in significant part from biological 
products, including renewable agricul-
tural materials (including plant, ani-
mal, and marine materials) or forestry 
materials that have undergone value 
added processing (including thermal, 
chemical, biological, or a significant 

amount of mechanical processing), ex-
cluding harvesting operations, offered 
for sale by a manufacturer or vendor 
and that is subsequently used to make 
a more complex compound or product. 

ISO. The International Organization 
for Standardization, a network of na-
tional standards institutes from 145 
countries working in partnership with 
international organizations, govern-
ments, industries, business, and con-
sumer representatives. 

Neat product. A product that is made 
of only one ingredient and is not di-
luted or mixed with other substances. 

Procuring agency. Any Federal agency 
that is using Federal funds for procure-
ment or any person contracting with 
any Federal agency with respect to 
work performed under the contract. 

Qualified biobased product. A product 
that is eligible for Federal preferred 
procurement because it meets the defi-
nition and minimum biobased content 
criteria for one or more designated 
product categories, or one or more des-
ignated intermediate ingredient or 
feedstock categories, as specified in 
subpart B of this part. 

Relative price. The price of a product 
as compared to the price of other prod-
ucts on the market that have similar 
performance characteristics. 

Relevant stakeholder. Individuals or 
officers of state or local government 
organizations, private non-profit insti-
tutions or organizations, and private 
businesses or consumers. 

Renewable chemical. A monomer, 
polymer, plastic, formulated product, 
or chemical substance produced from 
renewable biomass. 

Residues. That which remains after a 
part is taken, separated, removed, or 
designated; a remnant; a remainder; 
and, for this purpose, is from agricul-
tural materials, biological products, or 
forestry materials. 

Secretary. The Secretary of the 
United States Department of Agri-
culture. 

Small and emerging private business en-
terprise. Any private business which 
will employ 50 or fewer new employees 
and has less than $1 million in pro-
jected annual gross revenues. 

Sustainably managed forests. Refers to 
the practice of a land stewardship ethic 
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that integrates the reforestation, man-
agement, growing, nurturing, and har-
vesting of trees for useful products 
while conserving soil and improving air 
and water quality, wildlife, fish habi-
tat, and aesthetics. 

[70 FR 1809, Jan. 11, 2005, as amended at 71 
FR 13704, Mar. 16, 2006; 71 FR 42575, July 27, 
2006; 76 FR 6321, Feb. 4, 2011; 79 FR 44654, Aug. 
1, 2014; 80 FR 34029, June 15, 2015] 

§ 3201.3 Applicability to Federal pro-
curements. 

(a) Applicability to procurement ac-
tions. The guidelines in this part apply 
to all procurement actions by pro-
curing agencies involving items des-
ignated by USDA in this part, where 
the procuring agency purchases $10,000 
or more worth of one of these items 
during the course of a fiscal year, or 
where the quantity of such items or of 
functionally equivalent items pur-
chased during the preceding fiscal year 
was $10,000 or more. The $10,000 thresh-
old applies to Federal agencies as a 
whole rather than to agency subgroups 
such as regional offices or subagencies 
of a larger Federal department or agen-
cy. 

(b) Exception for procurements subject 
to EPA regulations under the Solid Waste 
Disposal Act. For any procurement by 
any procuring agency that is subject to 
regulations of the Administrator of the 
Environmental Protection Agency 
under section 6002 of the Solid Waste 
Disposal Act as amended by the Re-
source Conservation Act of 1976 (40 
CFR part 247), these guidelines do not 
apply to the extent that the require-
ments of this part are inconsistent 
with such regulations. 

(c) Procuring products composed of the 
highest percentage of biobased content. 
Section 9002(a)(2) of FSRIA requires 
procuring agencies to procure qualified 
biobased products composed of the 
highest percentage of biobased content 
practicable or such products that com-
ply with the regulations issued under 
section 103 of Public Law 100–556 (42 
U.S.C. 6914b–1). Procuring agencies 
may decide not to procure such quali-
fied biobased products if they are not 
reasonably priced or readily available 
or do not meet specified or reasonable 
performance standards. 

(d) This guideline does not apply to 
purchases of qualified biobased prod-
ucts that are unrelated to or incidental 
to Federal funding; i.e., not the direct 
result of a contract or agreement with 
persons supplying items to a procuring 
agency or providing support services 
that include the supply or use of prod-
ucts. 

(e) Exemptions. The following applica-
tions are exempt from the preferred 
procurement requirements of this part: 

(1) Military equipment: Products or 
systems designed or procured for com-
bat or combat-related missions. 

(2) Spacecraft systems and launch 
support equipment. 

[71 FR 42575, July 27, 2006, as amended at 73 
FR 27953, May 14, 2008; 76 FR 6321, Feb. 4, 
2011; 79 FR 44655, Aug. 1, 2014] 

§ 3201.4 Procurement programs. 
(a) Integration into the Federal pro-

curement framework. The Office of Fed-
eral Procurement Policy, in coopera-
tion with USDA, has the responsibility 
to coordinate this policy’s implementa-
tion in the Federal procurement regu-
lations. These guidelines are not in-
tended to address full implementation 
of these requirements into the Federal 
procurement framework. This will be 
accomplished through revisions to the 
Federal Acquisition Regulation. 

(b) Federal agency preferred procure-
ment programs. (1) On or before July 31, 
2015, each Federal agency shall develop 
a procurement program which will as-
sure that qualified biobased products 
are purchased to the maximum extent 
practicable and which is consistent 
with applicable provisions of Federal 
procurement laws. Each procurement 
program shall contain: 

(i) A preference program for pur-
chasing qualified biobased products; 

(ii) A promotion program to promote 
the preference program; 

(iii) Provisions for the annual review 
and monitoring of the effectiveness of 
the procurement program; and 

(iv) Provisions for reporting quan-
tities and types of biobased products 
purchased by the Federal agency. 

(2) In developing the preference pro-
gram, Federal agencies shall adopt one 
of the following options, or a substan-
tially equivalent alternative, as part of 
the procurement program: 
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(i) A policy of awarding contracts on 
a case-by-case basis to the vendor of-
fering a qualified biobased product 
composed of the highest percentage of 
biobased content practicable except 
when such products: 

(A) Are not available within a rea-
sonable time; 

(B) Fail to meet performance stand-
ards set forth in the applicable speci-
fications, or the reasonable perform-
ance standards of the Federal agency; 
or 

(C) Are available only at an unrea-
sonable price. 

(ii) A policy of setting minimum 
biobased content specifications in such 
a way as to assure that the required 
biobased content of qualified biobased 
products is consistent with section 9002 
of FSRIA and the requirements of the 
guidelines in this part except when 
such products: 

(A) Are not available within a rea-
sonable time; 

(B) Fail to meet performance stand-
ards for the use to which they will be 
put, or the reasonable performance 
standards of the Federal agency; or 

(C) Are available only at an unrea-
sonable price. 

(3) In implementing the preference 
program, Federal agencies shall treat 
as eligible for the preference biobased 
products from ‘‘designated countries,’’ 
as that term is defined in section 25.003 
of the Federal Acquisition Regulation, 
provided that those products otherwise 
meet all requirements for participation 
in the preference program. 

(4) No later than June 15, 2016, each 
Federal agency shall establish a tar-
geted biobased-only procurement re-
quirement under which the procuring 
agency shall issue a certain number of 
biobased-only contracts when the pro-
curing agency is purchasing products, 
or purchasing services that include the 
use of products, that are included in a 
biobased product category designated 
by the Secretary. 

(c) Procurement specifications. After 
the publication date of each designated 
product category and each designated 
intermediate ingredient or feedstock 
category, Federal agencies that have 
the responsibility for drafting or re-
viewing specifications for products pro-
cured by Federal agencies shall ensure 

within a specified time frame that 
their specifications require the use of 
qualified biobased products, consistent 
with the guidelines in this part. USDA 
will specify the allowable time frame 
in each designation rule. The biobased 
content of qualified biobased products 
within a designated product category 
or a designated intermediate ingre-
dient or feedstock category may vary 
considerably from product to product 
based on the mix of ingredients used in 
its manufacture. Likewise, the 
biobased content of qualified biobased 
products that qualify because they are 
made from materials within designated 
intermediate ingredient or feedstock 
categories may also vary significantly. 
In procuring qualified biobased prod-
ucts, the percentage of biobased con-
tent should be maximized, consistent 
with achieving the desired performance 
for the product. 

[70 FR 1809, Jan. 11, 2005, as amended at 71 
FR 42575, July 27, 2006; 76 FR 6322, Feb. 4, 
2011; 79 FR 44655, Aug. 1, 2014; 80 FR 34029, 
June 15, 2015] 

§ 3201.5 Category designation. 

(a) Procedure. Designated product 
categories, designated intermediate in-
gredient or feedstock categories, and 
designated final product categories 
composed of qualifying intermediate 
ingredients or feedstocks are listed in 
subpart B of this part. 

(1) In designating product categories, 
USDA will designate categories com-
posed of generic groupings of specific 
products or complex assemblies and 
will identify the minimum biobased 
content for each listed category or sub-
category. As product categories are 
designated for procurement preference, 
they will be added to subpart B of this 
part. 

(2) In designating intermediate ingre-
dient or feedstock categories, USDA 
will designate categories composed of 
generic groupings of specific inter-
mediate ingredients or feedstocks, and 
will identify the minimum biobased 
content for each listed category or sub- 
category. As categories are designated 
for product qualification, they will be 
added to subpart B of this part. USDA 
encourages manufacturers and vendors 
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of intermediate ingredients or feed-
stocks to provide USDA with informa-
tion relevant to significant potential 
applications for intermediate ingredi-
ents or feedstocks, including estimates 
of typical formulation rates. 

(3) During the process of designating 
intermediate ingredient or feedstock 
categories, USDA will also gather in-
formation on the various types of final 
products that are, or can be, made from 
those intermediate ingredients or feed-
stocks. Final products that fall within 
existing designated product categories 
will be subject to the minimum 
biobased content requirements for 
those product categories, as specified 
in subpart B of this part. New product 
categories that are identified during 
the information gathering process will 
be listed in the FEDERAL REGISTER pro-
posed rule for designating the inter-
mediate ingredient or feedstock cat-
egories. A minimum biobased content 
for each of the final product categories 
will also be identified based on the 
amount of designated intermediate in-
gredients or feedstocks such products 
contain. Public comment will be in-
vited on the list of potential final prod-
uct categories, and the minimum 
biobased content for each, as well as on 
the intermediate ingredient and feed-
stock categories being proposed for 
designation. Public comments on the 
list of potential final product cat-
egories will be considered, along with 
any additional information gathered by 
USDA, and the list will be finalized. 
When the final rule designating the in-
termediate ingredient or feedstock cat-
egories, by adding them to subpart B of 
this part, is published in the FEDERAL 
REGISTER, the list of final product cat-
egories will also be added to subpart B 
of this part. Once these final product 
categories are listed in subpart B of 
this part, they will become eligible for 
the Federal procurement preference. 

(b) Considerations. (1) In designating 
product categories and intermediate 
ingredient or feedstock categories, 
USDA will consider the availability of 
qualified biobased products and the 
economic and technological feasibility 
of using such products, including price. 
USDA will gather information on indi-
vidual qualified biobased products 
within a category and extrapolate that 

information to the category level for 
consideration in designating cat-
egories. 

(2) In designating product categories 
and intermediate ingredient or feed-
stock categories for the BioPreferred 
Program, USDA will consider as eligi-
ble only those products that use inno-
vative approaches in the growing, har-
vesting, sourcing, procuring, proc-
essing, manufacturing, or application 
of the biobased product. USDA will 
consider products that meet one or 
more of the criteria in paragraphs 
(b)(2)(i) through (iv) of this section to 
be eligible for the BioPreferred Pro-
gram. USDA will also consider other 
documentation of innovative ap-
proaches in the growing, harvesting, 
sourcing, procuring, processing, manu-
facturing, or application of biobased 
products on a case-by-case basis. USDA 
may exclude from the BioPreferred 
Program any products whose manufac-
turers are unable to provide USDA 
with the documentation necessary to 
verify claims that innovative ap-
proaches are used in the growing, har-
vesting, sourcing, procuring, proc-
essing, manufacturing, or application 
of their biobased products. 

(i) Product applications. (A) The 
biobased product or material is used or 
applied in applications that differ from 
historical applications; or 

(B) The biobased product or material 
is grown, harvested, manufactured, 
processed, sourced, or applied in other 
innovative ways; or 

(C) The biobased content of the prod-
uct or material makes its composition 
different from products or material 
used for the same historical uses or ap-
plications. 

(ii) Manufacturing and processing. (A) 
The biobased product or material is 
manufactured or processed using re-
newable, biomass energy or using tech-
nology that is demonstrated to in-
crease energy efficiency or reduce reli-
ance on fossil-fuel based energy 
sources; or 

(B) The biobased product or material 
is manufactured or processed with 
technologies that ensure high feed-
stock material recovery and use. 
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(iii) Environmental Product Declara-
tion. The product has a current Envi-
ronmental Product Declaration as de-
fined by International Standard ISO 
14025, Environmental Labels and Dec-
larations—Type III Environmental 
Declarations—Principles and Proce-
dures. 

(iv) Raw material sourcing. (A) The 
raw material used in the product is 
sourced from a Legal Source, a Respon-
sible Source, or a Certified Source as 
designated by ASTM D7612–10, Stand-
ard Practice for Categorizing Wood and 
Wood-Based Products According to 
Their Fiber Sources; or 

(B) The raw material used in the 
product is 100% resourced or recycled 
(such as material obtained from build-
ing deconstruction); or 

(C) The raw material used in the 
product is from an urban environment 
and is acquired as a result of activities 
related to a natural disaster, land 
clearing, right-of-way maintenance, 
tree health improvement, or public 
safety. 

(c) Exclusions. Motor vehicle fuels, 
heating oil, and electricity are ex-
cluded by statute from this program. 

[79 FR 44655, Aug. 1, 2014, as amended at 80 
FR 34029, June 15, 2015] 

§ 3201.6 Providing product informa-
tion to Federal agencies. 

(a) Informational Web site. An infor-
mational USDA Web site implementing 
section 9002 of FSRIA can be found at: 
http://www.biopreferred.gov. USDA will 
maintain a voluntary Web-based infor-
mation site for manufacturers and ven-
dors of qualified biobased products and 
Federal agencies to exchange informa-
tion, as described in paragraphs (a)(1) 
and (2) of this section. 

(1) Product information. The Web site 
will, as determined to be necessary by 
the Secretary based on the availability 
of data, provide information as to the 
availability, price, biobased content, 
performance and environmental and 
public health benefits of the designated 
product categories and designated in-
termediate ingredient or feedstock cat-
egories. USDA encourages manufactur-
ers and vendors to provide product and 
business contact information for des-
ignated categories. Instructions for 
posting information are found on the 

Web site itself. USDA also encourages 
Federal agencies to utilize this Web 
site to obtain current information on 
designated categories, contact infor-
mation on manufacturers and vendors, 
and access to information on product 
characteristics relevant to procure-
ment decisions. In addition to any in-
formation provided on the Web site, 
manufacturers and vendors are ex-
pected to provide relevant information 
to Federal agencies, subject to the lim-
itations specified in § 3201.8(a), with re-
spect to product characteristics, in-
cluding verification of such character-
istics if requested. 

(2) National Testing Center Registry. 
The Web site will include an electronic 
listing of recognized industry standard 
testing organizations that will serve 
biobased product manufacturers such 
as ASTM International, Society of 
Automotive Engineers, and the Amer-
ican Petroleum Institute. USDA en-
courages stakeholders to submit infor-
mation on other possible testing re-
sources to the BioPreferred program 
for inclusion. 

(b) Advertising, labeling and marketing 
claims. Manufacturers and vendors are 
reminded that their advertising, label-
ing, and other marketing claims, in-
cluding claims regarding health and 
environmental benefits of the product, 
must conform to the Federal Trade 
Commission ‘‘Guides for the Use of En-
vironmental Marketing Claims,’’ 16 
CFR part 260 (see: http:// 
www.access.gpo.gov/nara/cfr/waisidxl08/ 
16cfr260l08.html). For further require-
ments, click on the link to the 
‘‘Guidelines for Marketing the BioPre-
ferred Program.’’ 

[70 FR 1809, Jan. 11, 2005, as amended at 76 
FR 6322, Feb. 4, 2011; 79 FR 44656, Aug. 1, 2014; 
80 FR 34030, June 15, 2015] 

§ 3201.7 Determining biobased content. 

(a) Certification requirements. For any 
qualified biobased product offered for 
preferred procurement, manufacturers 
and vendors must certify that the prod-
uct meets the biobased content re-
quirements for the designated product 
category or designated intermediate 
ingredient or feedstock category with-
in which the qualified biobased product 
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falls. Paragraph (c) of this section ad-
dresses how to determine biobased con-
tent. Upon request, manufacturers and 
vendors must provide USDA and Fed-
eral agencies information to verify 
biobased content for products certified 
to qualify for preferred procurement. 

(b) Minimum biobased content. Unless 
specified otherwise in the designation 
of a particular product category or in-
termediate ingredient or feedstock cat-
egory, the minimum biobased content 
requirements in a specific category 
designation refer to the organic carbon 
portion of the product, and not the en-
tire product. 

(c) Determining biobased content. 
Verification of biobased content must 
be based on third party ASTM/ISO 
compliant test facility testing using 
the ASTM Standard Method D6866, 
‘‘Standard Test Methods for Deter-
mining the Biobased Content of Solid, 
Liquid, and Gaseous Samples Using Ra-
diocarbon Analysis.’’ ASTM Standard 
Method D6866 determines biobased con-
tent based on the amount of biobased 
carbon in the material or product as 
percent of the weight (mass) of the 
total organic carbon in the material or 
product. 

(1) Biobased products, intermediate in-
gredients or feedstocks. Biobased content 
will be based on the amount of 

biobased carbon in the product or ma-
terial as a percent of the weight (mass) 
of the total organic carbon in the prod-
uct or material. 

(2) Final products composed of des-
ignated intermediate ingredient or feed-
stock materials. The biobased content of 
final products composed of designated 
intermediate ingredient or feedstock 
materials will be determined by calcu-
lating the percentage by weight (mass) 
that the biobased component of each 
designated intermediate ingredient or 
feedstock material represents of the 
total organic carbon content of the 
final product and summing the results 
(if more than one designated inter-
mediate ingredient or feedstock is 
used). If the final product also contains 
biobased content from intermediate in-
gredient or feedstock material that is 
not designated, the percentage by 
weight that these biobased ingredients 
represent of the total organic carbon 
content should be included in the cal-
culation. 

(3) Complex assemblies. The biobased 
content of a complex assembly product, 
where the product has ‘‘n’’ components 
whose biobased and organic carbon 
content can be experimentally deter-
mined, will be calculated using the fol-
lowing equation: 

Where: 

Mi = mass of the nth component 
BCCi = biobased carbon content of the nth 

component (%) 
OCCi = organic carbon content of the nth 

component (%) 

(d) Products and intermediate ingredi-
ents or feedstocks with the same formula-
tion. In the case of products and inter-
mediate ingredients or feedstocks that 
are essentially the same formulation, 
but marketed under more than one 
brand name, biobased content test data 
need not be brand-name specific. 

[79 FR 44656, Aug. 1, 2014] 

§ 3201.8 Determining price, environ-
mental and health benefits, and 
performance. 

(a) Providing information on price and 
environmental and health benefits. Fed-
eral agencies may not require manu-
facturers or vendors of qualified 
biobased products to provide to pro-
curing agencies more data than would 
be required of other manufacturers or 
vendors offering products for sale to a 
procuring agency (aside from data con-
firming the biobased contents of the 
products) as a condition of the pur-
chase of biobased products from the 
manufacturer or vendor. USDA will 
work with manufacturers and vendors 
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to collect information needed to esti-
mate the price of biobased products, 
complex assemblies, intermediate ma-
terials or feedstocks as part of the des-
ignation process, including application 
units, average unit cost, and applica-
tion frequency. USDA encourages in-
dustry stakeholders to provide infor-
mation on environmental and public 
health benefits based on industry ac-
cepted analytical approaches includ-
ing, but not limited to: Material car-
bon footprint analysis, the ASTM D7075 
standard for evaluating and reporting 
on environmental performance of 
biobased products, the International 
Standards Organization ISO 14040, the 
ASTM International life-cycle cost 
method (E917) and multi-attribute de-
cision analysis (E1765), the British 
Standards Institution PAS 2050, and 
the National Institute of Standards 
and Technology BEES analytical tool. 
USDA will make such stakeholder-sup-
plied information available on the Bio-
Preferred Web site. 

(b) Performance test information. In as-
sessing performance of qualified 
biobased products, USDA requires that 
procuring agencies rely on results of 
performance tests using applicable 
ASTM, ISO, Federal or military speci-
fications, or other similarly authori-
tative industry test standards. Such 
testing must be conducted by a labora-
tory compliant with the requirements 
of the standards body. The procuring 
official will decide whether perform-
ance data must be brand-name specific 
in the case of products that are essen-
tially of the same formulation. 

(c) Biodegradability information. If 
biodegradability is claimed by the 
manufacturer of a qualifying biobased 
product as a characteristic of that 
product, USDA requires that, if re-
quested by procuring agencies, these 
claims be verified using the appro-
priate, product-specific ASTM 
biodegradability standard(s). Such 
testing must be conducted by an 
ASTM/ISO-compliant laboratory. The 
procuring official will decide whether 
biodegradability data must be brand- 
name specific in the case of products 
that are essentially of the same formu-
lation. ASTM biodegradability stand-
ards include: 

(1) D5338 ‘‘Standard Test Method for 
Determining Aerobic Biodegradation of 
Plastic Materials Under Controlled 
Composting Conditions’’; 

(2) D5864 ‘‘Standard Test Method for 
Determining the Aerobic Aquatic Bio-
degradation of Lubricants or Their 
Components’’; 

(3) D6006 ‘‘Standard Guide for As-
sessing Biodegradability of Hydraulic 
Fluids’’; 

(4) D6400 ‘‘Standard Specification 
for Compostable Plastics’’ and the 
standards cited therein; 

(5) D6139 ‘‘Standard Test Method for 
Determining the Aerobic Aquatic Bio-
degradation of Lubricants or Their 
Components Using the Gledhill Shake 
Flask’’; 

(6) D6868 ‘‘Standard Specification 
for Biodegradable Plastics Used as 
Coatings on Paper and Other 
Compostable Substrates’’; and 

(7) D7081 ‘‘Standard Specification 
for Non-Floating Biodegradable Plas-
tics in the Marine Environment.’’ 

[70 FR 1809, Jan. 11, 2005, as amended at 71 
FR 13704, Mar. 16, 2006; 71 FR 42575, July 27, 
2006; 76 FR 6322, Feb. 4, 2011; 79 FR 44657, Aug. 
1, 2014] 

§ 3201.9 [Reserved] 

Subpart B—Designated Product 
Categories and Intermediate 
Ingredients or Feedstocks 

SOURCE: 71 FR 13705, Mar. 16, 2006, unless 
otherwise noted. Redesignated at 76 FR 53632, 
Aug. 29, 2011. 

§ 3201.10 Mobile equipment hydraulic 
fluids. 

(a) Definition. Hydraulic fluids formu-
lated for general use in non-stationary 
equipment, such as tractors, end load-
ers, or backhoes. 

(b) Minimum biobased content. The 
minimum biobased content is 44 per-
cent and shall be based on the amount 
of qualifying biobased carbon in the 
product as a percent of the weight 
(mass) of the total organic carbon in 
the finished product. 

(c) Preference effective date. No later 
than March 16, 2007, procuring agen-
cies, in accordance with this part, will 
give a procurement preference for 
qualifying biobased mobile equipment 
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hydraulic fluids. By that date, Federal 
agencies that have the responsibility 
for drafting or reviewing specifications 
for items to be procured shall ensure 
that the relevant specifications require 
the use of biobased mobile equipment 
hydraulic fluids. 

(d) Determining overlap with an EPA- 
designated recovered content product. 
Qualifying biobased products that fall 
under this item may, in some cases, 
overlap with the following EPA-des-
ignated recovered content product: Re- 
refined Lubricating Oils. USDA is re-
questing that manufacturers of these 
qualifying biobased products provide 
information for the BioPreferred Web 
site of qualifying biobased products 
about the intended uses of the product, 
information on whether or not the 
product contains petroleum-based in-
gredients, re-refined oil, and/or any 
other recovered material, in addition 
to biobased ingredients, and perform-
ance standards against which the prod-
uct has been tested. This information 
will assist Federal agencies in deter-
mining whether or not a qualifying 
biobased product overlaps with EPA- 
designated lubricating oils containing 
re-refined oil and which product should 
be afforded the preference in pur-
chasing. 

NOTE TO PARAGRAPH (d): Mobile equipment 
hydraulic fluid products within this des-
ignated item can compete with similar lubri-
cating oils containing re-refined oil. Under 
the Resource Conservation and Recovery Act 
of 1976, section 6002, the U.S. Environmental 
Protection Agency designated lubricating 
oils containing re-refined oil as items for 
which Federal agencies must give preference 
in their purchasing programs. The designa-
tion can be found in the Comprehensive Pro-
curement Guideline, 40 CFR 247.11. 

[71 FR 13705, Mar. 16, 2006, as amended at 73 
FR 27953, May 14, 2008] 

§ 3201.11 Roof coatings. 
(a) Definition. Coatings formulated 

for use in commercial roof deck sys-
tems to provide a single-coat monolith 
coating system. 

(b) Minimum biobased content. The 
minimum biobased content is 20 per-
cent and shall be based on the entire 
product. 

(c) Preference effective date. No later 
than March 16, 2007, procuring agen-
cies, in accordance with this part, will 

give a procurement preference for 
qualifying biobased roof coatings. By 
that date, Federal agencies that have 
the responsibility for drafting or re-
viewing specifications for items to be 
procured shall ensure that the relevant 
specifications require the use of 
biobased roof coatings. 

(d) Determining overlap with an EPA- 
designated recovered content product. 
Qualifying biobased products that fall 
under this item may, in some cases, 
overlap with the following EPA-des-
ignated recovered content product: 
Roofing Materials. USDA is requesting 
that manufacturers of these qualifying 
biobased products provide information 
for the BioPreferred Web site of quali-
fying biobased products about the in-
tended uses of the product, information 
on whether or not the product contains 
any type of recovered material, in ad-
dition to biobased ingredients, and per-
formance standards against which the 
product has been tested. This informa-
tion will assist Federal agencies in de-
termining whether or not a qualifying 
biobased product overlaps with recov-
ered content roofing materials and 
which product should be afforded the 
preference in purchasing. 

NOTE TO PARAGRAPH (d): Roof coating prod-
ucts within this designated item can com-
pete with similar roofing material products. 
Under the Resource Conservation and Recov-
ery Act of 1976, section 6002, the U.S. Envi-
ronmental Protection Agency designated 
roofing material containing recycled mate-
rial as items for which Federal agencies 
must give preference in their purchasing pro-
grams. The designation can be found in the 
Comprehensive Procurement Guideline, 40 
CFR 247.12. 

[71 FR 13705, Mar. 16, 2006, as amended at 73 
FR 27953, May 14, 2008] 

§ 3201.12 Water tank coatings. 
(a) Definition. Coatings formulated 

for use in potable water storage sys-
tems. 

(b) Minimum biobased content. The 
minimum biobased content is 59 per-
cent and shall be based on the entire 
product. 

(c) Preference effective date. No later 
than November 20, 2007, procuring 
agencies, in accordance with this part, 
will give a procurement preference for 
qualifying biobased water tank coat-
ings. By that date, Federal agencies 
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that have the responsibility for draft-
ing or reviewing specifications for 
items to be procured shall ensure that 
the relevant specifications require the 
use of biobased water tank coatings. 

[71 FR 13705, Mar. 16, 2006, as amended at 71 
FR 67032, Nov. 20, 2006] 

§ 3201.13 Diesel fuel additives. 
(a) Definition. (1) Any substance, 

other than one composed solely of car-
bon and/or hydrogen, that is inten-
tionally added to diesel fuel (including 
any added to a motor vehicle’s fuel sys-
tem) and that is not intentionally re-
moved prior to sale or use. 

(2) Neat biodiesel, also referred to as 
B100, when used as an additive. Diesel 
fuel additive does not mean neat bio-
diesel when used as a fuel or blended 
biodiesel fuel (e.g., B20). 

(b) Minimum biobased content. The 
minimum biobased content is 90 per-
cent and shall be based on the amount 
of qualifying biobased carbon in the 
product as a percent of the weight 
(mass) of the total organic carbon in 
the finished product. 

(c) Preference effective date. No later 
than March 16, 2007, procuring agen-
cies, in accordance with this part, will 
give a procurement preference for 
qualifying biobased diesel fuel addi-
tives. By that date, Federal agencies 
that have the responsibility for draft-
ing or reviewing specifications for 
items to be procured shall ensure that 
the relevant specifications require the 
use of biobased diesel fuel additives. 

[71 FR 13705, Mar. 16, 2006, as amended at 73 
FR 27953, May 14, 2008] 

§ 3201.14 Penetrating lubricants. 
(a) Definition. Products formulated to 

provide light lubrication and corrosion 
resistance in close tolerant internal 
and external applications including 
frozen nuts and bolts, power tools, 
gears, valves, chains, and cables. 

(b) Minimum biobased content. The 
minimum biobased content is 68 per-
cent and shall be based on the amount 
of qualifying biobased carbon in the 
product as a percent of the weight 
(mass) of the total organic carbon in 
the finished product. 

(c) Preference effective date. No later 
than March 16, 2007, procuring agen-

cies, in accordance with this part, will 
give a procurement preference for 
qualifying biobased penetrating lubri-
cants. By that date, Federal agencies 
that have the responsibility for draft-
ing or reviewing specifications for 
items to be procured shall ensure that 
the relevant specifications require the 
use of biobased penetrating lubricants. 

(d) Determining overlap with an EPA- 
designated recovered content product. 
Qualifying biobased products that fall 
under this item may, in some cases, 
overlap with the following EPA-des-
ignated recovered content product: Re- 
refined Lubricating Oils. USDA is re-
questing that manufacturers of these 
qualifying biobased products provide 
information for the BioPreferred Web 
site of qualifying biobased products 
about the intended uses of the product, 
information on whether or not the 
product contains petroleum-based in-
gredients, re-refined oil, and/or any 
other recovered material, in addition 
to biobased ingredients, and perform-
ance standards against which the prod-
uct has been tested. This information 
will assist Federal agencies in deter-
mining whether or not a qualifying 
biobased product overlaps with EPA- 
designated lubricating oils containing 
re-refined oil and which product should 
be afforded the preference in pur-
chasing. 

NOTE TO PARAGRAPH (d): Penetrating lubri-
cant products within this designated item 
can compete with similar re-refined lubri-
cating oil products. Under the Resource Con-
servation and Recovery Act of 1976, section 
6002, the U.S. Environmental Protection 
Agency designated re-refined lubricating oils 
containing recycled material as items for 
which Federal agencies must give preference 
in their purchasing programs. The designa-
tion can be found in the Comprehensive Pro-
curement Guideline, 40 CFR 247.11. 

[71 FR 13705, Mar. 16, 2006, as amended at 73 
FR 27953, May 14, 2008] 

§ 3201.15 Bedding, bed linens, and tow-
els. 

(a) Definition. (1) Bedding is that 
group of woven cloth products used as 
coverings on a bed. Bedding includes 
products such as blankets, bedspreads, 
comforters, and quilts. 

(2) Bed linens are woven cloth sheets 
and pillowcases used in bedding. 
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(3) Towels are woven cloth products 
used primarily for drying and wiping. 

(b) Minimum biobased content. The 
minimum biobased content is 12 per-
cent and shall be based on the amount 
of qualifying biobased carbon in the 
finished product as a percent of the 
weight (mass) of the total organic car-
bon in the finished product. The 12 per-
cent biobased content must be of a 
qualifying biobased feedstock. Cotton, 
wool, linen, and silk are not qualifying 
biobased feedstocks for the purpose of 
determining the biobased content of 
bedding, bed linens, and towels. 

(c) Preference effective date. No later 
than November 20, 2007, procuring 
agencies, in accordance with this part, 
will give a procurement preference for 
qualifying biobased bedding, bed lin-
ens, and towels. By that date, Federal 
agencies that have the responsibility 
for drafting or reviewing specifications 
for items to be procured shall ensure 
that the relevant specifications require 
the use of biobased bedding, bed linens, 
and towels. 

[71 FR 13705, Mar. 16, 2006, as amended at 71 
FR 67032, Nov. 20, 2006] 

§ 3201.16 Adhesive and mastic remov-
ers. 

(a) Definition. Solvent products for-
mulated for use in removing asbestos, 
carpet, and tile mastics as well as ad-
hesive materials, including glue, tape, 
and gum, from various surface types. 

(b) Minimum biobased content. The 
preferred procurement product must 
have a biobased content of at least 58 
percent, which shall be based on the 
amount of qualifying biobased carbon 
in the product as a percent of the 
weight (mass) of the total organic car-
bon in the finished product. 

(c) Preference compliance date. No 
later than May 14, 2009, procuring agen-
cies, in accordance with this part, will 
give a procurement preference for 
qualifying biobased adhesive and mas-
tic removers. By that date, Federal 
agencies that have the responsibility 
for drafting or reviewing specifications 
for items to be procured shall ensure 
that the relevant specifications require 
the use of biobased adhesive and mastic 
removers. 

[73 FR 27953, May 14, 2008] 

§ 3201.17 Plastic insulating foam for 
residential and commercial con-
struction. 

(a) Definition. Spray-in-place plastic 
foam products designed to provide a 
sealed thermal barrier for residential 
or commercial construction applica-
tions. 

(b) Minimum biobased content. The 
preferred procurement product must 
have a biobased content of at least 7 
percent, which shall be based on the 
amount of qualifying biobased carbon 
in the product as a percent of the 
weight (mass) of the total organic car-
bon in the finished product. 

(c) Preference compliance date. No 
later than May 14, 2009, procuring agen-
cies, in accordance with this part, will 
give a procurement preference for 
qualifying biobased plastic insulating 
foam for residential and commercial 
construction. By that date, Federal 
agencies that have the responsibility 
for drafting or reviewing specifications 
for items to be procured shall ensure 
that the relevant specifications require 
the use of biobased plastic insulating 
foam for residential and commercial 
construction. 

(d) Determining overlap with an EPA- 
designated recovered content product. 
Qualifying biobased products that fall 
under this item may, in some cases, 
overlap with the EPA-designated re-
covered content product: Building In-
sulation. USDA is requesting that 
manufacturers of these qualifying 
biobased products provide information 
on the BioPreferred Web site of quali-
fying biobased products about the in-
tended uses of the product, information 
on whether or not the product contains 
any recovered material, in addition to 
biobased ingredients, and performance 
standards against which the product 
has been tested. This information will 
assist Federal agencies in determining 
whether or not a qualifying biobased 
product overlaps with EPA-designated 
building insulation and which product 
should be afforded the preference in 
purchasing. 

NOTE TO PARAGRAPH (d): Biobased insu-
lating products within this designated item 
can compete with similar insulating prod-
ucts with recycled content. Under the Re-
source Conservation and Recovery Act of 
1976, section 6002, the U.S. Environmental 
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Protection Agency designated building insu-
lation containing recovered materials as 
items for which Federal agencies must give 
preference in their purchasing programs. The 
designation can be found in the Comprehen-
sive Procurement Guideline, 40 CFR 247.12. 
EPA provides recovered materials content 
recommendations for building insulation 
products in the Recovered Materials Advi-
sory Notice (RMAN) published for these 
products. The RMAN recommendations can 
be found by accessing EPA’s Web site http:// 
www.epa.gov/epaoswer/non-hw/procure/prod-
ucts.htm and then clicking on the appropriate 
product name. 

[73 FR 27953, May 14, 2008] 

§ 3201.18 Hand cleaners and sanitizers. 
(a) Definitions—(1) Hand cleaners. 

Products formulated for personal care 
use in removing a variety of different 
soils, greases, and similar substances 
from human hands with or without the 
use of water. 

(2) Hand sanitizers. Products formu-
lated for personal care use in removing 
bacteria from human hands with or 
without the use of water. Personal care 
products that are formulated for use in 
removing a variety of different soils, 
greases and similar substances and bac-
teria from human hands with or with-
out the use of water are classified as 
hand sanitizers for the purposes of this 
rule. 

(b) Minimum biobased content. The 
minimum biobased content require-
ment for all hand cleaners and/or sani-
tizers shall be based on the amount of 
qualifying biobased carbon in the prod-
uct as a percent of the weight (mass) of 
the total organic carbon in the finished 
product. The applicable minimum 
biobased contents are: 

(1) Hand cleaners—64 percent. 
(2) Hand sanitizers (including hand 

cleaners and sanitizers)—73 percent. 
(c) Preference compliance date. No 

later than May 14, 2009, procuring agen-
cies, in accordance with this part, will 
give a procurement preference for 
qualifying biobased hand cleaners and 
sanitizers. By that date, Federal agen-
cies that have the responsibility for 
drafting or reviewing specifications for 
items to be procured shall ensure that 
the relevant specifications require the 
use of biobased hand cleaners and sani-
tizers. 

[73 FR 27953, May 14, 2008] 

§ 3201.19 Composite panels. 
(a) Definitions—(1) Plastic lumber com-

posite panels. Engineered products suit-
able for non-structural outdoor needs 
such as exterior signs, trash can hold-
ers, and dimensional letters. 

(2) Acoustical composite panels. Engi-
neered products designed for use as 
structural and sound deadening mate-
rial suitable for office partitions and 
doors. 

(3) Interior panels. Engineered prod-
ucts designed specifically for interior 
applications and providing a surface 
that is impact-, scratch-, and wear-re-
sistant and that does not absorb or re-
tain moisture. 

(4) Structural interior panels. Engi-
neered products designed for use in 
structural construction applications, 
including cabinetry, casework, pan-
eling, and decorative panels. 

(5) Structural wall panels. Engineered 
products designed for use in structural 
walls, curtain walls, floors and flat 
roofs in commercial buildings. 

(6) Countertops. Engineered products 
designed to serve as horizontal work 
surfaces in locations such as kitchens, 
break rooms or other food preparation 
areas, bathrooms or lavatories, and 
workrooms. 

(b) Minimum biobased content. The 
minimum biobased content require-
ment for all composite panels shall be 
based on the amount of qualifying 
biobased carbon in the product as a 
percent of the weight (mass) of the 
total organic carbon in the finished 
product. The applicable minimum 
biobased contents are: 

(1) Plastic lumber composite panels— 
23 percent. 

(2) Acoustical composite panels—37 
percent. 

(3) Interior panels—55 percent. 
(4) Structural interior panels—89 per-

cent. 
(5) Structural wall panels—94 per-

cent. 
(6) Countertops—89 percent. 
(c) Preference compliance dates. (1) No 

later than May 14, 2009, procuring agen-
cies, in accordance with this part, will 
give a procurement preference for 
those qualifying biobased composite 
panels specified in paragraphs (a)(1) 
through (a)(5) of this section. By that 
date, Federal agencies that have the 
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responsibility for drafting or reviewing 
specifications for items to be procured 
shall ensure that the relevant speci-
fications require the use of biobased 
composite panels. 

(2) No later than June 11, 2014, pro-
curing agencies, in accordance with 
this part, will give a procurement pref-
erence for those qualifying biobased 
composite panels specified in para-
graph (a)(6) of this section. By that 
date, Federal agencies that have the 
responsibility for drafting or reviewing 
specifications for items to be procured 
shall ensure that the relevant speci-
fications require the use of biobased 
composite panels. 

(d) Determining overlap with an EPA- 
designated recovered content product. 
Qualifying biobased products that fall 
under this item may, in some cases, 
overlap with the following EPA-des-
ignated recovered content products: 
Laminated Paperboard and Structural 
Fiberboard; Shower and Restroom Di-
viders; and Signage. USDA is request-
ing that manufacturers of these quali-
fying biobased products provide infor-
mation on the BioPreferred Web site of 
qualifying biobased products about the 
intended uses of the product, informa-
tion on whether or not the product con-
tains any recovered material, in addi-
tion to biobased ingredients, and per-
formance standards against which the 
product has been tested. This informa-
tion will assist Federal agencies in de-
termining whether or not a qualifying 
biobased product overlaps with EPA- 
designated laminated paperboard, 
structural fiberboard, shower and rest-
room dividers, and signage, and which 
product should be afforded the pref-
erence in purchasing. 

NOTE TO PARAGRAPH (d): Composite panel 
products within this designated item can be 
made with recycled material. Under the Re-
source Conservation and Recovery Act of 
1976, section 6002, the U.S. Environmental 
Protection Agency designated laminated pa-
perboard and structural fiberboard, shower 
and restroom dividers, and signage con-
taining recovered materials as items for 
which Federal agencies must give preference 
in their purchasing programs. The designa-
tion can be found in the Comprehensive Pro-
curement Guideline, 40 CFR 247.12. EPA pro-
vides recovered materials content rec-
ommendations for laminated paperboard and 
structural fiberboard, shower and restroom 
dividers, and signage in the Recovered Mate-

rials Advisory Notice (RMAN) published for 
these products. The RMAN recommendations 
can be found by accessing EPA’s Web site 
http://www.epa.gov/epaoswer/non-hw/procure/ 
products.htm and then clicking on the appro-
priate product name. 

[73 FR 27953, May 14, 2008, as amended at 78 
FR 34872, June 11, 2013] 

§ 3201.20 Fluid-filled transformers. 
(a) Definition—(1) Synthetic ester-based 

fluid-filled transformers. Electric power 
transformers that are designed to uti-
lize a synthetic ester-based dielectric 
(non-conducting) fluid to provide insu-
lating and cooling properties. 

(2) Vegetable oil-based fluid-filled trans-
formers. Electric power transformers 
that are designed to utilize a vegetable 
oil-based dielectric (non-conducting) 
fluid to provide insulating and cooling 
properties. 

(b) Minimum biobased content. The 
minimum biobased content require-
ment for all fluid-filled transformers 
shall be based on the amount of quali-
fying biobased carbon in the product as 
a percent of the weight (mass) of the 
total organic carbon in the finished 
product. The applicable minimum 
biobased contents are: 

(1) Synthetic ester-based fluid-filled 
transformers—66 percent. 

(2) Vegetable oil-based fluid-filled 
transformers—95 percent. 

(c) Preference compliance date—(1) 
Synthetic ester-based fluid-filled trans-
formers. Determination of the compli-
ance date for synthetic ester-based 
fluid-filled transformers is deferred 
until USDA identifies two or more 
manufacturers of synthetic ester-based 
fluid-filled transformers. At that time, 
USDA will publish a document in the 
FEDERAL REGISTER announcing that 
Federal agencies have one year from 
the date of publication to give procure-
ment preference to biobased synthetic 
ester-based fluid-filled transformers. 

(2) Vegetable oil-based fluid-filled trans-
formers. No later than May 14, 2009, pro-
curing agencies, in accordance with 
this part, will give a procurement pref-
erence for qualifying biobased vege-
table oil-based fluid-filled trans-
formers. By that date, Federal agencies 
that have the responsibility for draft-
ing or reviewing specifications for 
items to be procured shall ensure that 
the relevant specifications require the 
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use of biobased vegetable oil-based 
fluid-filled transformers. 

[73 FR 27953, May 14, 2008] 

§ 3201.21 Disposable containers. 
(a) Definition. Products designed to be 

used for temporary storage or trans-
portation of materials including, but 
not limited to, food items. 

(b) Minimum biobased content. The 
preferred procurement product must 
have a biobased content of at least 72 
percent, which shall be based on the 
amount of qualifying biobased carbon 
in the product as a percent of the 
weight (mass) of the total organic car-
bon in the finished product. 

(c) Biodegradability. At the time a 
manufacturer offers a product under 
this item for Federal purchase under 
the BioPreferred Program, the pre-
ferred procurement product must be 
capable of meeting the current version 
of ASTM D6400 if disposed of in a non- 
marine environment, the current 
version of ASTM D7081 if disposed of in 
a marine environment, or other appro-
priate and applicable standard for 
biodegradability. 

(d) Determining overlap with an EPA- 
designated recovered content product. 
Qualifying biobased products that fall 
under this item may, in some cases, 
overlap with the EPA-designated re-
covered content product: Paper and 
Paper Products. USDA is requesting 
that manufacturers of these qualifying 
biobased products provide information 
on the BioPreferred Web site of quali-
fying biobased products about the in-
tended uses of the product, information 
on whether or not the product contains 
any recovered material, in addition to 
biobased ingredients, and performance 
standards against which the product 
has been tested. This information will 
assist Federal agencies in determining 
whether or not a qualifying biobased 
product overlaps with EPA-designated 
paper and paper products and which 
product should be afforded the pref-
erence in purchasing. 

NOTE TO PARAGRAPH (d): Disposable con-
tainers can include boxes and packaging 
made from paper. Under the Resource Con-
servation and Recovery Act of 1976, section 
6002, the U.S. Environmental Protection 
Agency designated paper and paper products 
containing recovered materials as items for 

which Federal agencies must give preference 
in their purchasing programs. The designa-
tion can be found in the Comprehensive Pro-
curement Guideline, 40 CFR 247.10. EPA pro-
vides recovered materials content rec-
ommendations for paper and paper products 
in the Recovered Materials Advisory Notice 
(RMAN) published for these products. The 
RMAN recommendations can be found on 
EPA’s Web site http://www.epa.gov/epaoswer/ 
non-hw/procure/products.htm and then 
clicking on the appropriate product name. 

(e) Preference compliance date. No 
later than May 14, 2009, procuring agen-
cies, in accordance with this part, will 
give a procurement preference for 
qualifying biobased disposable con-
tainers. By that date, Federal agencies 
that have the responsibility for draft-
ing or reviewing specifications for 
items to be procured shall ensure that 
the relevant specifications require the 
use of biobased disposable containers. 

[73 FR 27953, May 14, 2008] 

§ 3201.22 Fertilizers. 

(a) Definition. Products formulated or 
processed to provide nutrients for plant 
growth and/or beneficial bacteria to 
convert nutrients into plant usable 
forms. Biobased fertilizers, which are 
likely to consist mostly of biobased 
components, may include both 
biobased and chemical components. 

NOTE TO PARAGRAPH (a): Biobased fer-
tilizers, as well as other fertilizers, may be 
made with recycled hazardous waste. Such 
fertilizers need to meet applicable land dis-
posal restriction standards for any hazardous 
constituents they contain, as required under 
40 CFR 266.20(d). 

(b) Minimum biobased content. The 
preferred procurement product must 
have a biobased content of at least 71 
percent, which shall be based on the 
amount of qualifying biobased carbon 
in the product as a percent of the 
weight (mass) of the total organic car-
bon in the finished product. 

(c) Preference compliance date. No 
later than May 14, 2009, procuring agen-
cies, in accordance with this part, will 
give a procurement preference for 
qualifying biobased fertilizers. By that 
date, Federal agencies that have the 
responsibility for drafting or reviewing 
specifications for items to be procured 

VerDate Sep<11>2014 09:11 Apr 13, 2017 Jkt 241026 PO 00000 Frm 00156 Fmt 8010 Sfmt 8010 Y:\SGML\241026.XXX 241026pm
an

gr
um

 o
n 

D
S

K
3G

D
R

08
2P

R
O

D
 w

ith
 C

F
R



147 

Office of Procurement and Property Management, USDA § 3201.24 

shall ensure that the relevant speci-
fications require the use of biobased 
fertilizers. 

(d) Determining overlap with an EPA- 
designated recovered content product. 
Qualifying biobased products that fall 
under this item may, in some cases, 
overlap with the EPA-designated re-
covered content product: Fertilizer. 
USDA is requesting that manufactur-
ers of these qualifying biobased prod-
ucts provide information on the Bio-
Preferred Web site of qualifying 
biobased products about the intended 
uses of the product, information on 
whether or not the product contains 
any recovered material, in addition to 
biobased ingredients, and performance 
standards against which the product 
has been tested. This information will 
assist Federal agencies in determining 
whether or not a qualifying biobased 
product overlaps with EPA-designated 
fertilizer product and which product 
should be afforded the preference in 
purchasing. 

NOTE TO PARAGRAPH (d): Fertilizers within 
this designated item can be made with recy-
cled materials. Under the Resource Con-
servation and Recovery Act of 1976, section 
6002, the U.S. Environmental Protection 
Agency designated fertilizers containing re-
covered materials as items for which Federal 
agencies must give preference in their pur-
chasing programs. The designation can be 
found in the Comprehensive Procurement 
Guideline, 40 CFR 247.15. EPA provides recov-
ered materials content recommendations for 
fertilizers in the Recovered Materials Advi-
sory Notice (RMAN) published for these 
products. The RMAN recommendations can 
be found by accessing EPA’s Web site http:// 
www.epa.gov/epaoswer/non-hw/procure/prod-
ucts.htm and then clicking on the appropriate 
product name. 

[73 FR 27953, May 14, 2008] 

§ 3201.23 Sorbents. 
(a) Definition. Materials formulated 

for use in the cleanup and bioremedi-
ation of oil and chemical spills, the dis-
posal of liquid materials, or the pre-
vention of leakage or leaching in main-
tenance applications, shop floors, and 
fuel storage areas. 

(b) Minimum biobased content. The 
preferred procurement product must 
have a biobased content of at least 89 
percent, which shall be based on the 
amount of qualifying biobased carbon 

in the product as a percent of the 
weight (mass) of the total organic car-
bon in the finished product. 

(c) Preference compliance date. No 
later than May 14, 2009, procuring agen-
cies, in accordance with this part, will 
give a procurement preference for 
qualifying biobased sorbents. By that 
date, Federal agencies that have the 
responsibility for drafting or reviewing 
specifications for items to be procured 
shall ensure that the relevant speci-
fications require the use of biobased 
sorbents. 

(d) Determining overlap with an EPA- 
designated recovered content product. 
Qualifying biobased products that fall 
under this item may, in some cases, 
overlap with the EPA-designated re-
covered content product: Sorbents. 
USDA is requesting that manufactur-
ers of these qualifying biobased prod-
ucts provide information on the Bio-
Preferred Web site of qualifying 
biobased products about the intended 
uses of the product, information on 
whether or not the product contains 
any recovered material, in addition to 
biobased ingredients, and performance 
standards against which the product 
has been tested. This information will 
assist Federal agencies in determining 
whether or not a qualifying biobased 
product overlaps with EPA-designated 
sorbents and which product should be 
afforded the preference in purchasing. 

NOTE TO PARAGRAPH (d): Sorbents within 
this designated item can be made with recy-
cled materials. Under the Resource Con-
servation and Recovery Act of 1976, section 
6002, the U.S. Environmental Protection 
Agency designated sorbents containing re-
covered materials as items for which Federal 
agencies must give preference in their pur-
chasing programs. The designation can be 
found in the Comprehensive Procurement 
Guideline, 40 CFR 247.17. EPA provides recov-
ered materials content recommendations for 
sorbents in the Recovered Materials Advi-
sory Notice (RMAN) published for these 
products. The RMAN recommendations can 
be found by accessing EPA’s Web site http:// 
www.epa.gov/epaoswer/non-hw/procure/prod-
ucts.htm and then clicking on the appropriate 
product name. 

[73 FR 27953, May 14, 2008] 

§ 3201.24 Graffiti and grease removers. 
(a) Definition. Industrial solvent prod-

ucts formulated to remove automotive, 

VerDate Sep<11>2014 09:11 Apr 13, 2017 Jkt 241026 PO 00000 Frm 00157 Fmt 8010 Sfmt 8010 Y:\SGML\241026.XXX 241026pm
an

gr
um

 o
n 

D
S

K
3G

D
R

08
2P

R
O

D
 w

ith
 C

F
R



148 

7 CFR Ch. XXXII (1–1–17 Edition) § 3201.25 

industrial, or kitchen soils and oils, in-
cluding grease, paint, and other coat-
ings, from hard surfaces. 

(b) Minimum biobased content. The 
preferred procurement product must 
have a biobased content of at least 34 
percent, which shall be based on the 
amount of qualifying biobased carbon 
in the product as a percent of the 
weight (mass) of the total organic car-
bon in the finished product. If the fin-
ished product is to be diluted before 
use, the biobased content of the re-
mover must be determined before dilu-
tion. 

(c) Preference compliance date. No 
later than May 14, 2009, procuring agen-
cies, in accordance with this part, will 
give a procurement preference for 
qualifying graffiti and grease remov-
ers. By that date, Federal agencies 
that have the responsibility for draft-
ing or reviewing specifications for 
items to be procured shall ensure that 
the relevant specifications require the 
use of biobased graffiti and grease re-
movers. 

[73 FR 27953, May 14, 2008] 

§ 3201.25 2-Cycle engine oils. 

(a) Definition. Lubricants designed for 
use in 2-cycle engines to provide lubri-
cation, decreased spark plug fouling, 
reduced deposit formation, and/or re-
duced engine wear. 

(b) Minimum biobased content. The 
preferred procurement product must 
have a biobased content of at least 34 
percent, which shall be based on the 
amount of qualifying biobased carbon 
in the product as a percent of the 
weight (mass) of the total organic car-
bon in the finished product. 

(c) Preference compliance date. No 
later than May 14, 2009, procuring agen-
cies, in accordance with this part, will 
give a procurement preference for 
qualifying biobased 2-cycle engine oils. 
By that date, Federal agencies that 
have the responsibility for drafting or 
reviewing specifications for items to be 
procured shall ensure that the relevant 
specifications require the use of 
biobased 2-cycle engine oils. 

[73 FR 27973, May 14, 2008] 

§ 3201.26 Lip care products. 
(a) Definition. Personal care products 

formulated to replenish the moisture 
and/or prevent drying of the lips. 

(b) Minimum biobased content. The 
preferred procurement product must 
have a biobased content of at least 82 
percent, which shall be based on the 
amount of qualifying biobased carbon 
in the product as a percent of the 
weight (mass) of the total organic car-
bon in the finished product. 

(c) Preference compliance date. No 
later than May 14, 2009, procuring agen-
cies, in accordance with this part, will 
give a procurement preference for 
qualifying biobased lip care products. 
By that date, Federal agencies that 
have the responsibility for drafting or 
reviewing specifications for items to be 
procured shall ensure that the relevant 
specifications require the use of 
biobased lip care products. 

[73 FR 27973, May 14, 2008] 

§ 3201.27 Films. 
(a) Definition. (1) Products that are 

used in packaging, wrappings, linings, 
and other similar applications. 

(2) Films for which preferred procure-
ment applies are: 

(i) Semi-durable films. Films that are 
designed to resist water, ammonia, and 
other compounds, to be re-used, and to 
not readily biodegrade. Products in 
this item are typically used in the pro-
duction of bags and packaging mate-
rials. 

(ii) Non-durable films. Films that are 
intended for single use for short-term 
storage or protection before being dis-
carded. Non-durable films that are de-
signed to have longer lives when used 
are included in this item. 

(b) Minimum biobased content. The 
minimum biobased content for all 
films shall be based on the amount of 
qualifying biobased carbon in the prod-
uct as a percent of the weight (mass) of 
the total organic carbon in the finished 
product. The applicable minimum 
biobased contents are: 

(1) Semi-durable films—45 percent. 
(2) Non-durable films—85 percent. 
(c) Preference compliance date. No 

later than May 14, 2009, procuring agen-
cies, in accordance with this part, will 
give a procurement preference for 
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qualifying biobased semi-durable and 
non-durable films. By that date, Fed-
eral agencies that have the responsi-
bility for drafting or reviewing speci-
fications for items to be procured shall 
ensure that the relevant specifications 
require the use of biobased semi-dura-
ble and non-durable films. 

(d) Determining overlap with an EPA- 
designated recovered content product. 
Qualifying products within the semi- 
durable films subcategory may overlap 
with the EPA-designated recovered 
content product: Plastic trash bags. 
USDA is requesting that manufactur-
ers of these qualifying biobased prod-
ucts provide information for the Bio-
Preferred Web site of qualifying 
biobased products about the intended 
uses of the product, information on 
whether or not the product contains 
any recovered material, in addition to 
biobased ingredients, and performance 
standards against which the product 
has been tested. This information will 
assist Federal agencies in determining 
whether or not a qualifying biobased 
product overlaps with EPA-designated 
plastic trash bags and which product 
should be afforded the preference in 
purchasing. 

NOTE TO PARAGRAPH (d): Biobased semi-du-
rable film products within this designated 
item can compete with plastic trash bag 
products with recycled content. Under the 
Resource Conservation and Recovery Act of 
1976, section 6002, the U.S. Environmental 
Protection Agency designated plastic trash 
bags containing recovered materials as items 
for which Federal agencies must give pref-
erence in their purchasing programs. The 
designation can be found in the Comprehen-
sive Procurement Guideline, 40 CFR 247.16. 
EPA provides recovered materials content 
recommendations for plastic trash bags in 
the May 1, 1995, Recovered Materials Advi-
sory Notice (RMAN I). The RMAN rec-
ommendations can be found on EPA’s Web 
site http://www.epa.gov/epaoswer/non-hw/pro-
cure/products.htm and then clicking on the 
appropriate product name. 

[73 FR 27973, May 14, 2008] 

§ 3201.28 Stationary equipment hy-
draulic fluids. 

(a) Definition. Fluids formulated for 
use in stationary hydraulic equipment 
systems that have various mechanical 
parts, such as cylinders, pumps, valves, 
pistons, and gears, that are used for the 
transmission of power (and also for lu-

brication and/or wear, rust, and oxida-
tion protection). 

(b) Minimum biobased content. The 
preferred procurement product must 
have a biobased content of at least 44 
percent, which shall be based on the 
amount of qualifying biobased carbon 
in the product as a percent of the 
weight (mass) of the total organic car-
bon in the finished product. 

(c) Preference compliance date. No 
later than May 14, 2009, procuring agen-
cies, in accordance with this part, will 
give a procurement preference for 
qualifying biobased stationary equip-
ment hydraulic fluids. By that date, 
Federal agencies that have the respon-
sibility for drafting or reviewing speci-
fications for items to be procured shall 
ensure that the relevant specifications 
require the use of biobased stationary 
equipment hydraulic fluids. 

(d) Determining overlap with an EPA- 
designated recovered content product. 
Qualifying biobased products that fall 
under this item may, in some cases, 
overlap with the EPA-designated re-
covered content product: Re-refined lu-
bricating oils. USDA is requesting that 
manufacturers of these qualifying 
biobased products provide information 
for the BioPreferred Web site of quali-
fying biobased products about the in-
tended uses of the product, information 
on whether or not the product contains 
any recovered material, in addition to 
biobased ingredients, and performance 
standards against which the product 
has been tested. This information will 
assist Federal agencies in determining 
whether or not a qualifying biobased 
product overlaps with EPA-designated 
re-refined lubricating oils and which 
product should be afforded the pref-
erence in purchasing. 

NOTE TO PARAGRAPH (d): Stationary equip-
ment hydraulic fluid products within this 
designated item can compete with hydraulic 
fluid products with recycled content. Under 
the Resource Conservation and Recovery Act 
of 1976, section 6002, the U.S. Environmental 
Protection Agency designated re-refined lu-
bricating oils containing recovered materials 
as items for which Federal agencies must 
give preference in their purchasing pro-
grams. The designation can be found in the 
Comprehensive Procurement Guideline, 40 
CFR 247.11. EPA provides recovered mate-
rials content recommendations for re-refined 
lubricating oils in the May 1, 1995, Recovered 
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Materials Advisory Notice (RMAN I). The 
RMAN recommendations can be found by ac-
cessing EPA’s Web site http://www.epa.gov/ 
epaoswer/non-hw/procure/products.htm and 
then clicking on the appropriate product 
name. 

[73 FR 27973, May 14, 2008] 

§ 3201.29 Disposable cutlery. 
(a) Definition. Hand-held, disposable 

utensils designed for one-time use in 
eating food. 

(b) Minimum biobased content. The 
preferred procurement product must 
have a biobased content of at least 48 
percent, which shall be based on the 
amount of qualifying biobased carbon 
in the product as a percent of the 
weight (mass) of the total organic car-
bon in the finished product. 

(c) Preference compliance date. No 
later than May 14, 2009, procuring agen-
cies, in accordance with this part, will 
give a procurement preference for 
qualifying biobased disposable cutlery. 
By that date, Federal agencies that 
have the responsibility for drafting or 
reviewing specifications for items to be 
procured shall ensure that the relevant 
specifications require the use of 
biobased disposable cutlery. 

[73 FR 27973, May 14, 2008] 

§ 3201.30 Glass cleaners. 
(a) Definition. Cleaning products de-

signed specifically for use in cleaning 
glass surfaces, such as windows, mir-
rors, car windows, and computer mon-
itors. 

(b) Minimum biobased content. The 
preferred procurement product must 
have a biobased content of at least 49 
percent, which shall be based on the 
amount of qualifying biobased carbon 
in the product as a percent of the 
weight (mass) of the total organic car-
bon in the finished product. If the fin-
ished product is to be diluted before 
use, the biobased content of the cleaner 
must be determined before dilution. 

(c) Preference compliance date. No 
later than May 14, 2009, procuring agen-
cies, in accordance with this part, will 
give a procurement preference for 
qualifying biobased glass cleaners. By 
that date, Federal agencies that have 
the responsibility for drafting or re-
viewing specifications for items to be 
procured shall ensure that the relevant 

specifications require the use of 
biobased glass cleaners. 

[73 FR 27973, May 14, 2008] 

§ 3201.31 Greases. 

(a) Definitions. (1) Lubricants com-
posed of oils thickened to a semisolid 
or solid consistency using soaps, poly-
mers or other solids, or other thick-
eners. 

(2) Greases for which preferred pro-
curement applies are: 

(i) Food grade greases. Lubricants that 
are designed for use on food-processing 
equipment as a protective anti-rust 
film, as a release agent on gaskets or 
seals of tank closures, or on machine 
parts and equipment in locations in 
which there is exposure of the lubri-
cated part to food. 

(ii) Multipurpose greases. Lubricants 
that are designed for general use. 

(iii) Rail track greases. Lubricants 
that are designed for use on railroad 
tracks or heavy crane tracks. 

(iv) Truck greases. Lubricants that 
are designed for use on the fifth wheel 
of tractor trailer trucks onto which the 
semi-trailer rests and pivots. 

(v) Greases not elsewhere specified. Lu-
bricants that meet the general defini-
tion of greases as defined in paragraph 
(a)(1) of this section, but are not other-
wise covered by paragraphs (a)(2)(i) 
through (iv) of this section. 

(b) Minimum biobased content. The 
minimum biobased content for all 
greases shall be based on the amount of 
qualifying biobased carbon in the prod-
uct as a percent of the weight (mass) of 
the total organic carbon in the finished 
product. The applicable minimum 
biobased contents are: 

(1) Food grade grease—42 percent. 
(2) Multipurpose grease—72 percent. 
(3) Rail track grease—30 percent. 
(4) Truck grease—71 percent. 
(5) Greases not elsewhere specified— 

75 percent. 
(c) Preference compliance date. No 

later than May 14, 2009, procuring agen-
cies, in accordance with this part, will 
give a procurement preference for 
qualifying biobased greases. By that 
date, Federal agencies that have the 
responsibility for drafting or reviewing 
specifications for items to be procured 
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shall ensure that the relevant speci-
fications require the use of biobased 
greases. 

[73 FR 27973, May 14, 2008] 

§ 3201.32 Dust suppressants. 
(a) Definition. Products formulated to 

reduce or eliminate the spread of dust 
associated with gravel roads, dirt park-
ing lots, or similar sources of dust, in-
cluding products used in equivalent in-
door applications. 

(b) Minimum biobased content. The 
preferred procurement product must 
have a biobased content of at least 85 
percent, which shall be based on the 
amount of qualifying biobased carbon 
in the product as a percent of the 
weight (mass) of the total organic car-
bon in the finished product. If the fin-
ished product is to be diluted before 
use, the biobased content of the sup-
pressant must be determined before di-
lution. 

(c) Preference compliance date. No 
later than May 14, 2009, procuring agen-
cies, in accordance with this part, will 
give a procurement preference for 
qualifying biobased dust suppressants. 
By that date, Federal agencies that 
have the responsibility for drafting or 
reviewing specifications for items to be 
procured shall ensure that the relevant 
specifications require the use of 
biobased dust suppressants. 

[73 FR 27973, May 14, 2008] 

§ 3201.33 Carpets. 
(a) Definition. Floor coverings com-

posed of woven, tufted, or knitted fiber 
and a backing system. 

(b) Minimum biobased content. The 
preferred procurement product must 
have a biobased content of at least 7 
percent, which shall be based on the 
amount of qualifying biobased carbon 
in the product as a percent of the 
weight (mass) of the total organic car-
bon in the finished product. 

(c) Preference compliance date. No 
later than May 14, 2009, procuring agen-
cies, in accordance with this part, will 
give a procurement preference for 
qualifying biobased carpet. By that 
date, Federal agencies that have the 
responsibility for drafting or reviewing 
specifications for items to be procured 
shall ensure that the relevant speci-

fications require the use of biobased 
carpet. 

(d) Determining overlap with an EPA- 
designated recovered content product. 
Qualifying biobased products that fall 
under this item may, in some cases, 
overlap with the EPA-designated re-
covered content product: Carpets (poly-
ester). USDA is requesting that manu-
facturers of these qualifying biobased 
products provide information for the 
BioPreferred Web site of qualifying 
biobased products about the intended 
uses of the product, information on 
whether or not the product contains 
any recovered material, in addition to 
biobased ingredients, and performance 
standards against which the product 
has been tested. This information will 
assist Federal agencies in determining 
whether or not a qualifying biobased 
product overlaps with EPA-designated 
carpets (polyester) and which product 
should be afforded the preference in 
purchasing. 

NOTE TO PARAGRAPH (d): Biobased carpets 
within this designated item can compete 
with polyester carpet products with recycled 
content. Under the Resource Conservation 
and Recovery Act of 1976, section 6002, the 
U.S. Environmental Protection Agency des-
ignated carpets (polyester) containing recov-
ered materials as items for which Federal 
agencies must give preference in their pur-
chasing programs. The designation can be 
found in the Comprehensive Procurement 
Guideline, 40 CFR 247.12. EPA provides recov-
ered materials content recommendations for 
carpets (polyester) in the May 1, 1995, Recov-
ered Materials Advisory Notice (RMAN I). 
The RMAN recommendations can be found 
on EPA’s Web site http://www.epa.gov/ 
epaoswer/non-hw/procure/products.htm and 
then clicking on the appropriate product 
name. 

[73 FR 27973, May 14, 2008] 

§ 3201.34 Carpet and upholstery clean-
ers. 

(a) Definition. (1) Cleaning products 
formulated specifically for use in 
cleaning carpets and upholstery, 
through a dry or wet process, found in 
locations such as houses, cars, and 
workplaces. 

(2) Carpet and upholstery cleaners for 
which preferred procurement applies 
are: 

(i) General purpose cleaners. Carpet 
and upholstery cleaners formulated for 
use in cleaning large areas such as the 
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carpet in an entire room or the uphol-
stery on an entire piece of furniture. 

(ii) Spot removers. Carpet and uphol-
stery cleaners formulated for use in re-
moving spots or stains in a small con-
fined area. 

(b) Minimum biobased content. The 
minimum biobased content for all car-
pet and upholstery cleaners shall be 
based on the amount of qualifying 
biobased carbon in the product as a 
percent of the weight (mass) of the 
total organic carbon in the finished 
product. The applicable minimum 
biobased contents are: 

(1) General purpose cleaners—54 per-
cent. 

(2) Spot removers—7 percent. 
(c) Preference compliance date. No 

later than May 14, 2009, procuring agen-
cies, in accordance with this part, will 
give a procurement preference for 
qualifying biobased carpet and uphol-
stery cleaners. By that date, Federal 
agencies that have the responsibility 
for drafting or reviewing specifications 
for items to be procured shall ensure 
that the relevant specifications require 
the use of biobased carpet and uphol-
stery cleaners. 

[73 FR 27973, May 14, 2008] 

§ 3201.35 Bathroom and spa cleaners. 
(a) Definition. Products that are de-

signed to clean and/or prevent deposits 
on surfaces found in bathrooms and 
spas including, but not necessarily lim-
ited to, bath tubs and spas, shower 
stalls, shower doors, shower curtains, 
and bathroom walls, floors, doors, and 
counter and sink tops. Products in this 
item may be designed to be applied to 
a specific type of surface or to multiple 
surface types. They are available both 
in concentrated and ready-to-use 
forms. 

(b) Minimum biobased content. The 
preferred procurement product must 
have a minimum biobased content of at 
least 74 percent, which shall be based 
on the amount of qualifying biobased 
carbon in the product as a percent of 
the weight (mass) of the total organic 
carbon in the finished product. 

(c) Preference compliance date. No 
later than May 14, 2009, procuring agen-
cies, in accordance with this part, will 
give a procurement preference for 
qualifying biobased bathroom and spa 

cleaners. By that date, Federal agen-
cies that have the responsibility for 
drafting or reviewing specifications for 
items to be procured shall ensure that 
the relevant specifications require the 
use of biobased bathroom and spa 
cleaners. 

[73 FR 27994, May 14, 2008] 

§ 3201.36 Concrete and asphalt release 
fluids. 

(a) Definition. Products that are de-
signed to provide a lubricating barrier 
between the composite surface mate-
rials (e.g., concrete or asphalt) and the 
container (e.g., wood or metal forms, 
truck beds, roller surfaces). 

(b) Minimum biobased content. The 
preferred procurement product must 
have a minimum biobased content of at 
least 87 percent, which shall be based 
on the amount of qualifying biobased 
carbon in the product as a percent of 
the weight (mass) of the total organic 
carbon in the finished product. 

(c) Preference compliance date. No 
later than May 14, 2009, procuring agen-
cies, in accordance with this part, will 
give a procurement preference for 
qualifying biobased concrete and as-
phalt release fluids. By that date, Fed-
eral agencies that have the responsi-
bility for drafting or reviewing speci-
fications for items to be procured shall 
ensure that the relevant specifications 
require the use of biobased concrete 
and asphalt release fluids. 

[73 FR 27994, May 14, 2008] 

§ 3201.37 General purpose de-icers. 

(a) Definition. Chemical products 
(e.g., salt, fluids) that are designed to 
aid in the removal of snow and/or ice, 
and/or in the prevention of the buildup 
of snow and/or ice, in general use appli-
cations by lowering the freezing point 
of water. Specialized de-icer products, 
such as those used to de-ice aircraft 
and airport runways, are not included. 

(b) Minimum biobased content. The 
preferred procurement product must 
have a minimum biobased content of at 
least 93 percent, which shall be based 
on the amount of qualifying biobased 
carbon in the product as a percent of 
the weight (mass) of the total organic 
carbon in the finished product. 
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(c) Preference compliance date. No 
later than May 14, 2009, procuring agen-
cies, in accordance with this part, will 
give a procurement preference for 
qualifying biobased general purpose de- 
icers. By that date, Federal agencies 
that have the responsibility for draft-
ing or reviewing specifications for 
items to be procured shall ensure that 
the relevant specifications require the 
use of biobased general purpose de- 
icers. 

[73 FR 27994, May 14, 2008] 

§ 3201.38 Firearm lubricants. 
(a) Definition. Lubricants that are de-

signed for use in firearms to reduce the 
friction and wear between the moving 
parts of a firearm, and to keep the 
weapon clean and prevent the forma-
tion of deposits that could cause the 
weapon to jam. 

(b) Minimum biobased content. The 
preferred procurement product must 
have a minimum biobased content of at 
least 49 percent, which shall be based 
on the amount of qualifying biobased 
carbon in the product as a percent of 
the weight (mass) of the total organic 
carbon in the finished product. 

(c) Preference compliance date. No 
later than May 14, 2009, procuring agen-
cies, in accordance with this part, will 
give a procurement preference for 
qualifying biobased firearm lubricants. 
By that date, Federal agencies that 
have the responsibility for drafting or 
reviewing specifications for items to be 
procured shall ensure that the relevant 
specifications require the use of 
biobased firearm lubricants. 

[73 FR 27994, May 14, 2008] 

§ 3201.39 Floor strippers. 
(a) Definition. Products that are for-

mulated to loosen waxes, resins, or var-
nishes from floor surfaces. They can be 
in either liquid or gel form, and may 
also be used with or without mechan-
ical assistance. 

(b) Minimum biobased content. The 
preferred procurement product must 
have a minimum biobased content of at 
least 78 percent, which shall be based 
on the amount of qualifying biobased 
carbon in the product as a percent of 
the weight (mass) of the total organic 
carbon in the finished product. 

(c) Preference compliance date. No 
later than May 14, 2009, procuring agen-
cies, in accordance with this part, will 
give a procurement preference for 
qualifying biobased floor strippers. By 
that date, Federal agencies that have 
the responsibility for drafting or re-
viewing specifications for items to be 
procured shall ensure that the relevant 
specifications require the use of 
biobased floor strippers. 

[73 FR 27994, May 14, 2008] 

§ 3201.40 Laundry products. 

(a) Definitions. (1) Products that are 
designed to clean, condition, or other-
wise affect the quality of the laundered 
material. Such products include but 
are not limited to laundry detergents, 
bleach, stain removers, and fabric soft-
eners. 

(2) Laundry products for which pre-
ferred procurement applies are: 

(i) Pretreatment/spot removers. These 
are laundry products specifically used 
to pretreat laundry to assist in the re-
moval of spots and stains during laun-
dering. 

(ii) General purpose laundry products. 
These are laundry products used for 
regular cleaning activities. 

(b) Minimum biobased content. The 
minimum biobased content shall be 
based on the amount of qualifying 
biobased carbon in the product as a 
percent of the weight (mass) of the 
total organic carbon in the finished 
product. The applicable minimum 
biobased contents for the preferred pro-
curement product are: 

(1) Pretreatment/spot removers—46 
percent. 

(2) General purpose laundry prod-
ucts—34 percent. 

(c) Preference compliance date. No 
later than May 14, 2009, procuring agen-
cies, in accordance with this part, will 
give a procurement preference for 
qualifying biobased laundry products. 
By that date, Federal agencies that 
have the responsibility for drafting or 
reviewing specifications for items to be 
procured shall ensure that the relevant 
specifications require the use of 
biobased laundry products. 

[73 FR 27994, May 14, 2008] 
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§ 3201.41 Metalworking fluids. 
(a) Definition. (1) Fluids that are de-

signed to provide cooling, lubrication, 
corrosion prevention, and reduced wear 
on the contact parts of machinery used 
for metalworking operations such as 
cutting, drilling, grinding, machining, 
and tapping. 

(2) Metalworking fluids for which 
preferred procurement applies are: 

(i) Straight oils. Metalworking fluids 
that are not diluted with water prior to 
use and are generally used for metal-
working processes that require lubrica-
tion rather than cooling. 

(ii) General purpose soluble, semi-syn-
thetic, and synthetic oils. Metalworking 
fluids formulated for use in a re-circu-
lating fluid system to provide cooling, 
lubrication, and corrosion prevention 
when applied to metal feedstock during 
normal grinding and machining oper-
ations. 

(iii) High performance soluble, semi- 
synthetic, and synthetic oils. Metal-
working fluids formulated for use in a 
re-circulating fluid system to provide 
cooling, lubrication, and corrosion pre-
vention when applied to metal feed-
stock during grinding and machining 
operations involving unusually high 
temperatures or corrosion potential. 

(b) Minimum biobased content. The 
minimum biobased content shall be 
based on the amount of qualifying 
biobased carbon in the product as a 
percent of the weight (mass) of the 
total organic carbon in the finished 
product. The applicable minimum 
biobased contents for the preferred pro-
curement product are: 

(1) Straight oils—66 percent. 
(2) General purpose soluble, semi-syn-

thetic, and synthetic oils—57 percent. 
(3) High performance soluble, semi- 

synthetic, and synthetic oils—40 per-
cent. 

(c) Preference compliance date—(1) 
Straight oils. No later than May 14, 2009, 
procuring agencies, in accordance with 
this part, will give a procurement pref-
erence for qualifying biobased metal-
working fluids—straight oils. By that 
date, Federal agencies that have the 
responsibility for drafting or reviewing 
specifications for items to be procured 
shall ensure that the relevant speci-
fications require the use of biobased 
metalworking fluids—straight oils. 

(2) General purpose soluble, semi-syn-
thetic, and synthetic oils. No later than 
May 14, 2009, procuring agencies, in ac-
cordance with this part, will give a pro-
curement preference for qualifying 
biobased metalworking fluids—general 
purpose soluble, semi-synthetic, and 
synthetic oils. By that date, Federal 
agencies that have the responsibility 
for drafting or reviewing specifications 
for items to be procured shall ensure 
that the relevant specifications require 
the use of biobased metalworking 
fluids—general purpose soluble, semi- 
synthetic, and synthetic oils. 

(3) High performance soluble, semi-syn-
thetic, and synthetic oils. Determination 
of the preference compliance date for 
metalworking fluids—high perform-
ance soluble, semi-synthetic, and syn-
thetic oils is deferred until USDA iden-
tifies two or more manufacturers of 
biobased products within this sub-
category. At that time, USDA will pub-
lish a document in the FEDERAL REG-
ISTER announcing that Federal agen-
cies have one year from the date of 
publication to give procurement pref-
erence to biobased metalworking 
fluids—high performance soluble, semi- 
synthetic, and synthetic oils. 

[73 FR 27994, May 14, 2008] 

§ 3201.42 Wood and concrete sealers. 
(a) Definition. (1) Products that are 

penetrating liquids formulated to pro-
tect wood and/or concrete, including 
masonry and fiber cement siding, from 
damage caused by insects, moisture, 
and decaying fungi and to make sur-
faces water resistant. 

(2) Wood and concrete sealers for 
which preferred procurement applies 
are: 

(i) Penetrating liquids. Wood and con-
crete sealers that are formulated to 
penetrate the outer surface of the sub-
strate. 

(ii) Membrane concrete sealers. Con-
crete sealers that are formulated to 
form a protective layer on the surface 
of the substrate. 

(b) Minimum biobased content. The 
minimum biobased content shall be 
based on the amount of qualifying 
biobased carbon in the product as a 
percent of the weight (mass) of the 
total organic carbon in the finished 
product. The applicable minimum 
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biobased contents for the preferred pro-
curement product are: 

(1) Penetrating liquids—79 percent. 
(2) Membrane concrete sealers—11 

percent. 
(c) Preference compliance date. No 

later than May 14, 2009, procuring agen-
cies, in accordance with this part, will 
give a procurement preference for 
qualifying biobased wood and concrete 
sealers. By that date, Federal agencies 
that have the responsibility for draft-
ing or reviewing specifications for 
items to be procured shall ensure that 
the relevant specifications require the 
use of biobased wood and concrete 
sealers. 

[73 FR 27994, May 14, 2008] 

§ 3201.43 Chain and cable lubricants. 
(a) Definition. Products designed to 

provide lubrication in such applica-
tions as bar and roller chains, sprock-
ets, and wire ropes and cables. Prod-
ucts may also prevent rust and corro-
sion in these applications. 

(b) Minimum biobased content. The 
preferred procurement product must 
have a minimum biobased content of at 
least 77 percent, which shall be based 
on the amount of qualifying biobased 
carbon in the product as a percent of 
the weight (mass) of the total organic 
carbon in the finished product. 

(c) Preference compliance date. No 
later than October 27, 2010, procuring 
agencies, in accordance with this part, 
will give a procurement preference for 
qualifying biobased chain and cable lu-
bricants. By that date, Federal agen-
cies that have the responsibility for 
drafting or reviewing specifications for 
items to be procured shall ensure that 
the relevant specifications require the 
use of biobased chain and cable lubri-
cants. 

[74 FR 55093, Oct. 27, 2009] 

§ 3201.44 Corrosion preventatives. 
(a) Definition. Products designed to 

prevent the deterioration (corrosion) of 
metals. 

(b) Minimum biobased content. The 
preferred procurement product must 
have a minimum biobased content of at 
least 53 percent, which shall be based 
on the amount of qualifying biobased 
carbon in the product as a percent of 

the weight (mass) of the total organic 
carbon in the finished product. 

(c) Preference compliance date. No 
later than October 27, 2010, procuring 
agencies, in accordance with this part, 
will give a procurement preference for 
qualifying biobased corrosion preventa-
tives. By that date, Federal agencies 
that have the responsibility for draft-
ing or reviewing specifications for 
items to be procured shall ensure that 
the relevant specifications require the 
use of biobased corrosion preventa-
tives. 

[74 FR 55093, Oct. 27, 2009] 

§ 3201.45 Food cleaners. 
(a) Definition. Anti-microbial prod-

ucts designed to clean the outer layer 
of various food products, such as fruit, 
vegetables, and meats. 

(b) Minimum biobased content. The 
preferred procurement product must 
have a minimum biobased content of at 
least 53 percent, which shall be based 
on the amount of qualifying biobased 
carbon in the product as a percent of 
the weight (mass) of the total organic 
carbon in the finished product. 

(c) Preference compliance date. No 
later than October 27, 2010, procuring 
agencies, in accordance with this part, 
will give a procurement preference for 
qualifying biobased food cleaners. By 
that date, Federal agencies that have 
the responsibility for drafting or re-
viewing specifications for items to be 
procured shall ensure that the relevant 
specifications require the use of 
biobased food cleaners. 

[74 FR 55093, Oct. 27, 2009] 

§ 3201.46 Forming lubricants. 
(a) Definition. Products designed to 

provide lubrication during metal-
working applications that are per-
formed under extreme pressure. Such 
metalworking applications include 
tube bending, stretch forming, press 
braking, and swaging. 

(b) Minimum biobased content. The 
preferred procurement product must 
have a minimum biobased content of at 
least 68 percent, which shall be based 
on the amount of qualifying biobased 
carbon in the product as a percent of 
the weight (mass) of the total organic 
carbon in the finished product. 

VerDate Sep<11>2014 09:11 Apr 13, 2017 Jkt 241026 PO 00000 Frm 00165 Fmt 8010 Sfmt 8010 Y:\SGML\241026.XXX 241026pm
an

gr
um

 o
n 

D
S

K
3G

D
R

08
2P

R
O

D
 w

ith
 C

F
R



156 

7 CFR Ch. XXXII (1–1–17 Edition) § 3201.47 

(c) Preference compliance date. No 
later than October 27, 2010, procuring 
agencies, in accordance with this part, 
will give a procurement preference for 
qualifying biobased forming lubricants. 
By that date, Federal agencies that 
have the responsibility for drafting or 
reviewing specifications for items to be 
procured shall ensure that the relevant 
specifications require the use of 
biobased forming lubricants. 

[74 FR 55093, Oct. 27, 2009] 

§ 3201.47 Gear lubricants. 
(a) Definition. Products, such as 

greases or oils, that are designed to re-
duce friction when applied to a toothed 
machine part (such as a wheel or cyl-
inder) that meshes with another 
toothed part to transmit motion or to 
change speed or direction. 

(b) Minimum biobased content. The 
preferred procurement product must 
have a minimum biobased content of at 
least 58 percent, which shall be based 
on the amount of qualifying biobased 
carbon in the product as a percent of 
the weight (mass) of the total organic 
carbon in the finished product. 

(c) Preference compliance date. No 
later than October 27, 2010, procuring 
agencies, in accordance with this part, 
will give a procurement preference for 
qualifying biobased gear lubricants. By 
that date, Federal agencies that have 
the responsibility for drafting or re-
viewing specifications for items to be 
procured shall ensure that the relevant 
specifications require the use of gear 
lubricants. 

(d) Determining overlap with an EPA- 
designated recovered content product. 
Qualifying biobased products that fall 
under this item may, in some cases, 
overlap with the following EPA-des-
ignated recovered content product: Lu-
bricating oils containing re-refined oil. 
USDA is requesting that manufactur-
ers of these qualifying biobased prod-
ucts provide information for the Bio-
Preferred Web site of qualifying 
biobased products about the intended 
uses of the product, information on 
whether or not the product contains 
any recovered material, in addition to 
biobased ingredients, and performance 
standards against which the product 
has been tested. This information will 
assist Federal agencies in determining 

whether or not a qualifying biobased 
product overlaps with EPA-designated 
re-refined lubricating oils and which 
product should be afforded the pref-
erence in purchasing. 

NOTE TO PARAGRAPH (d): Biobased gear lu-
bricant products within this designated item 
can compete with similar gear lubricant 
products with recycled content. Under the 
Resource Conservation and Recovery Act of 
1976, section 6002, the U.S. Environmental 
Protection Agency designated re-refined lu-
bricating oils containing recovered materials 
as items for which Federal agencies must 
give preference in their purchasing pro-
grams. The designation can be found in the 
Comprehensive Procurement Guideline, 40 
CFR 247.11. 

[74 FR 55093, Oct. 27, 2009] 

§ 3201.48 General purpose household 
cleaners. 

(a) Definition. Products designed to 
clean multiple common household sur-
faces. This designated item does not in-
clude products that are formulated for 
use as disinfectants. Task-specific 
cleaning products, such as spot and 
stain removers, upholstery cleaners, 
bathroom cleaners, glass cleaners, etc., 
are not included in this item. 

(b) Minimum biobased content. The 
preferred procurement product must 
have a minimum biobased content of at 
least 39 percent, which shall be based 
on the amount of qualifying biobased 
carbon in the product as a percent of 
the weight (mass) of the total organic 
carbon in the finished product. 

(c) Preference compliance date. No 
later than October 27, 2010, procuring 
agencies, in accordance with this part, 
will give a procurement preference for 
qualifying biobased general purpose 
household cleaners. By that date, Fed-
eral agencies that have the responsi-
bility for drafting or reviewing speci-
fications for items to be procured shall 
ensure that the relevant specifications 
require the use of biobased general pur-
pose household cleaners. 

[74 FR 55093, Oct. 27, 2009] 

§ 3201.49 Industrial cleaners. 
(a) Definition. Products used to re-

move contaminants, such as adhesives, 
inks, paint, dirt, soil, and grease, from 
parts, products, tools, machinery, 
equipment, vessels, floors, walls, and 
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other production-related work areas. 
The cleaning products within this item 
are usually solvents, but may take 
other forms. They may be used in ei-
ther straight solution or diluted with 
water in pressure washers, or in hand 
wiping applications in industrial or 
manufacturing settings, such as inside 
vessels. Task-specific cleaners used in 
industrial settings, such as parts wash 
solutions, are not included in this defi-
nition. 

(b) Minimum biobased content. The 
preferred procurement product must 
have a minimum biobased content of at 
least 41 percent, which shall be based 
on the amount of qualifying biobased 
carbon in the product as a percent of 
the weight (mass) of the total organic 
carbon in the finished product. 

(c) Preference compliance date. No 
later than October 27, 2010, procuring 
agencies, in accordance with this part, 
will give a procurement preference for 
qualifying biobased industrial cleaners. 
By that date, Federal agencies that 
have the responsibility for drafting or 
reviewing specifications for items to be 
procured shall ensure that the relevant 
specifications require the use of 
biobased industrial cleaners. 

[74 FR 55093, Oct. 27, 2009] 

§ 3201.50 Multipurpose cleaners. 

(a) Definition. Products used to clean 
dirt, grease, and grime from a variety 
of items in both industrial and domes-
tic settings. This designated item does 
not include products that are formu-
lated for use as disinfectants. 

(b) Minimum biobased content. The 
preferred procurement product must 
have a minimum biobased content of at 
least 56 percent, which shall be based 
on the amount of qualifying biobased 
carbon in the product as a percent of 
the weight (mass) of the total organic 
carbon in the finished product. 

(c) Preference compliance date. No 
later than October 27, 2010, procuring 
agencies, in accordance with this part, 
will give a procurement preference for 
qualifying biobased multipurpose 
cleaners. By that date, Federal agen-
cies that have the responsibility for 
drafting or reviewing specifications for 
items to be procured shall ensure that 

the relevant specifications require the 
use of biobased multipurpose cleaners. 

[74 FR 55093, Oct. 27, 2009] 

§ 3201.51 Parts wash solutions. 
(a) Definition. Products that are de-

signed to clean parts in manual or 
automatic cleaning systems. Such sys-
tems include, but are not limited to, 
soak vats and tanks, cabinet washers, 
and ultrasonic cleaners. 

(b) Minimum biobased content. The 
preferred procurement product must 
have a minimum biobased content of at 
least 65 percent, which shall be based 
on the amount of qualifying biobased 
carbon in the product as a percent of 
the weight (mass) of the total organic 
carbon in the finished product. 

(c) Preference compliance date. No 
later than October 27, 2010, procuring 
agencies, in accordance with this part, 
will give a procurement preference for 
qualifying biobased parts wash solu-
tions. By that date, Federal agencies 
that have the responsibility for draft-
ing or reviewing specifications for 
items to be procured shall ensure that 
the relevant specifications require the 
use of biobased parts wash solutions. 

[74 FR 55093, Oct. 27, 2009] 

§ 3201.52 Disposable tableware. 
(a) Definition. Products made from, or 

coated with, plastic resins and used in 
dining, such as drink ware and 
dishware, including but not limited to 
cups, plates, bowls, and serving plat-
ters, and that are designed for one-time 
use. This item does not include dispos-
able cutlery, which is a separate item. 

(b) Minimum biobased content. The 
preferred procurement product must 
have a minimum biobased content of at 
least 72 percent, which shall be based 
on the amount of qualifying biobased 
carbon in the product as a percent of 
the weight (mass) of the total organic 
carbon in the finished product. 

(c) Preference compliance date. No 
later than October 18, 2011, procuring 
agencies, in accordance with this part, 
will give a procurement preference for 
qualifying biobased disposable table-
ware. By that date, Federal agencies 
that have the responsibility for draft-
ing or reviewing specifications for 
items to be procured shall ensure that 
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the relevant specifications require the 
use of biobased disposable tableware. 

[75 FR 63701, Oct. 18, 2010] 

§ 3201.53 Expanded polystyrene (EPS) 
foam recycling products. 

(a) Definition. Products formulated to 
dissolve EPS foam to reduce the vol-
ume of recycled or discarded EPS 
items. 

(b) Minimum biobased content. The 
preferred procurement product must 
have a minimum biobased content of at 
least 90 percent, which shall be based 
on the amount of qualifying biobased 
carbon in the product as a percent of 
the weight (mass) of the total organic 
carbon in the finished product. 

(c) Preference compliance date. No 
later than October 18, 2011, procuring 
agencies, in accordance with this part, 
will give a procurement preference for 
qualifying biobased EPS foam recy-
cling products. By that date, Federal 
agencies that have the responsibility 
for drafting or reviewing specifications 
for items to be procured shall ensure 
that the relevant specifications require 
the use of biobased EPS foam recycling 
products. 

[75 FR 63701, Oct. 18, 2010] 

§ 3201.54 Heat transfer fluids. 
(a) Definition. Products with high 

thermal capacities used to facilitate 
the transfer of heat from one location 
to another, including coolants or re-
frigerants for use in HVAC applica-
tions, internal combustion engines, 
personal cooling devices, thermal en-
ergy storage, or other heating or cool-
ing closed-loops. 

(b) Minimum biobased content. The 
preferred procurement product must 
have a minimum biobased content of at 
least 89 percent, which shall be based 
on the amount of qualifying biobased 
carbon in the product as a percent of 
the weight (mass) of the total organic 
carbon in the finished product. 

(c) Preference compliance date. No 
later than October 18, 2011, procuring 
agencies, in accordance with this part, 
will give a procurement preference for 
qualifying biobased heat transfer 
fluids. By that date, Federal agencies 
that have the responsibility for draft-
ing or reviewing specifications for 

items to be procured shall ensure that 
the relevant specifications require the 
use of biobased heat transfer fluids. 

[75 FR 63701, Oct. 18, 2010] 

§ 3201.55 Ink removers and cleaners. 
(a) Definition. Chemical products de-

signed to remove ink, haze, glaze, and 
other residual ink contaminants from 
the surfaces of equipment, such as roll-
ers, used in the textile and printing in-
dustries. 

(b) Minimum biobased content. The 
preferred procurement product must 
have a minimum biobased content of at 
least 79 percent, which shall be based 
on the amount of qualifying biobased 
carbon in the product as a percent of 
the weight (mass) of the total organic 
carbon in the finished product. 

(c) Preference compliance date. No 
later than October 18, 2011, procuring 
agencies, in accordance with this part, 
will give a procurement preference for 
qualifying biobased ink removers and 
cleaners. By that date, Federal agen-
cies that have the responsibility for 
drafting or reviewing specifications for 
items to be procured shall ensure that 
the relevant specifications require the 
use of biobased ink removers and 
cleaners. 

[75 FR 63701, Oct. 18, 2010] 

§ 3201.56 Mulch and compost mate-
rials. 

(a) Definition. Products designed to 
provide a protective covering placed 
over the soil, primarily to keep down 
weeds and to improve the appearance 
of landscaping. Compost is the 
aerobically decomposed remnants of 
organic materials used in gardening 
and agriculture as a soil amendment, 
and commercially by the landscaping 
and container nursery industries. 

(b) Minimum biobased content. The 
preferred procurement product must 
have a minimum biobased content of at 
least 95 percent, which shall be based 
on the amount of qualifying biobased 
carbon in the product as a percent of 
the weight (mass) of the total organic 
carbon in the finished product. 

(c) Preference compliance date. No 
later than October 18, 2011, procuring 
agencies, in accordance with this part, 
will give a procurement preference for 
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qualifying biobased mulch and compost 
materials. By that date, Federal agen-
cies that have the responsibility for 
drafting or reviewing specifications for 
items to be procured shall ensure that 
the relevant specifications require the 
use of biobased mulch and compost ma-
terials. 

(d) Determining overlap with an EPA- 
designated recovered content product. 
Qualifying products within this item 
may overlap with the EPA-designated 
recovered content product: Land-
scaping products—‘‘compost’’ and ‘‘hy-
draulic mulch’’. USDA is requesting 
that manufacturers of these qualifying 
biobased products provide information 
on the USDA Web site of qualifying 
biobased products about the intended 
uses of the product, information on 
whether or not the product contains 
any recovered material, in addition to 
biobased ingredients, and performance 
standards against which the product 
has been tested. This information will 
assist Federal agencies in determining 
whether or not a qualifying biobased 
product overlaps with EPA-designated 
landscaping products and which prod-
uct should be afforded the preference in 
purchasing. 

NOTE TO PARAGRAPH (d): Biobased mulch 
and compost materials within this des-
ignated item can compete with similar land-
scaping products with recycled content. 
Under the Resource Conservation and Recov-
ery Act of 1976, section 6002, the U.S. Envi-
ronmental Protection Agency designated 
landscaping products containing recovered 
materials as items for which Federal agen-
cies must give preference in their purchasing 
programs. The designation can be found in 
the Comprehensive Procurement Guideline, 
40 CFR 247.15. 

[75 FR 63701, Oct. 18, 2010] 

§ 3201.57 Multipurpose lubricants. 
(a) Definition. Products designed to 

provide lubrication under a variety of 
conditions and in a variety of indus-
trial settings to prevent friction or 
rust. Greases, which are lubricants 
composed of oils thickened to a semi-
solid or solid consistency using soaps, 
polymers or other solids, or other 
thickeners, are not included in this 
item. In addition, task-specific lubri-
cants, such as chain and cable lubri-
cants and gear lubricants, are not in-
cluded in this item. 

(b) Minimum biobased content. The 
preferred procurement product must 
have a minimum biobased content of at 
least 88 percent, which shall be based 
on the amount of qualifying biobased 
carbon in the product as a percent of 
the weight (mass) of the total organic 
carbon in the finished product. 

(c) Preference compliance date. No 
later than October 18, 2011, procuring 
agencies, in accordance with this part, 
will give a procurement preference for 
qualifying biobased multipurpose lubri-
cants. By that date, Federal agencies 
that have the responsibility for draft-
ing or reviewing specifications for 
items to be procured shall ensure that 
the relevant specifications require the 
use of biobased multipurpose lubri-
cants. 

(d) Determining overlap with an EPA- 
designated recovered content product. 
Qualifying products within this item 
may overlap with the EPA-designated 
recovered content product: Re-refined 
lubricating oils. USDA is requesting 
that manufacturers of these qualifying 
biobased products provide information 
on the BioPreferred Web site about the 
intended uses of the product, informa-
tion on whether or not the product con-
tains any recovered material, in addi-
tion to biobased ingredients, and per-
formance standards against which the 
product has been tested. This informa-
tion will assist Federal agencies in de-
termining whether or not a qualifying 
biobased product overlaps with EPA- 
designated re-refined lubricating oils 
and which product should be afforded 
the preference in purchasing. 

NOTE TO PARAGRAPH (d): Biobased multi-
purpose lubricant products within this des-
ignated item can compete with similar mul-
tipurpose lubricant products with recycled 
content. Under the Resource Conservation 
and Recovery Act of 1976, section 6002, the 
U.S. Environmental Protection Agency des-
ignated re-refined lubricating oils containing 
recovered materials as items for which Fed-
eral agencies must give preference in their 
purchasing programs. The designation can be 
found in the Comprehensive Procurement 
Guideline, 40 CFR 247.11. 

[75 FR 63701, Oct. 18, 2010] 
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§ 3201.58 [Reserved] 

§ 3201.59 Topical pain relief products. 
(a) Definition. Products that can be 

balms, creams and other topical treat-
ments used for the relief of muscle, 
joint, headache, and nerve pain, as well 
as sprains, bruises, swelling, and other 
aches. 

(b) Minimum biobased content. The 
preferred procurement product must 
have a minimum biobased content of at 
least 91 percent, which shall be based 
on the amount of qualifying biobased 
carbon in the product as a percent of 
the weight (mass) of the total organic 
carbon in the finished product. 

(c) Preference compliance date. No 
later than October 18, 2011, procuring 
agencies, in accordance with this part, 
will give a procurement preference for 
qualifying biobased topical pain relief 
products. By that date, Federal agen-
cies that have the responsibility for 
drafting or reviewing specifications for 
items to be procured shall ensure that 
the relevant specifications require the 
use of biobased topical pain relief prod-
ucts. 

[75 FR 63701, Oct. 18, 2010] 

§ 3201.60 Turbine drip oils. 
(a) Definition. Products that are lu-

bricants for use in drip lubrication sys-
tems for water well line shaft bearings, 
water turbine bearings for irrigation 
pumps, and other turbine bearing ap-
plications. 

(b) Minimum biobased content. The 
preferred procurement product must 
have a minimum biobased content of at 
least 87 percent, which shall be based 
on the amount of qualifying biobased 
carbon in the product as a percent of 
the weight (mass) of the total organic 
carbon in the finished product. 

(c) Preference compliance date. No 
later than October 18, 2011, procuring 
agencies, in accordance with this part, 
will give a procurement preference for 
qualifying biobased turbine drip oils. 
By that date, Federal agencies that 
have the responsibility for drafting or 
reviewing specifications for items to be 
procured shall ensure that the relevant 
specifications require the use of 
biobased turbine drip oils. 

[75 FR 63701, Oct. 18, 2010] 

§ 3201.61 Animal repellents. 

(a) Definition. Products used to aid in 
deterring animals that cause destruc-
tion to plants and/or property. 

(b) Minimum biobased content. The 
Federal preferred procurement product 
must have a minimum biobased con-
tent of at least 79 percent, which shall 
be based on the amount of qualifying 
biobased carbon in the product as a 
percent of the weight (mass) of the 
total organic carbon in the finished 
product. 

(c) Preference compliance date. No 
later than July 23, 2012, procuring 
agencies, in accordance with this part, 
will give a procurement preference for 
qualifying biobased animal repellents. 
By that date, Federal agencies that 
have the responsibility for drafting or 
reviewing specifications for items to be 
procured shall ensure that the relevant 
specifications require the use of 
biobased animal repellents. 

[76 FR 43817, July 22, 2011] 

§ 3201.62 Bath products. 

(a) Definition. Personal hygiene prod-
ucts including bar soaps, liquids, or 
gels that are referred to as body wash-
es, body shampoos, or cleansing lo-
tions, but excluding products marketed 
as hand cleaners and/or hand sani-
tizers. 

(b) Minimum biobased content. The 
Federal preferred procurement product 
must have a minimum biobased con-
tent of at least 61 percent, which shall 
be based on the amount of qualifying 
biobased carbon in the product as a 
percent of the weight (mass) of the 
total organic carbon in the finished 
product. 

(c) Preference compliance date. No 
later than July 23, 2012, procuring 
agencies, in accordance with this part, 
will give a procurement preference for 
qualifying biobased bath products. By 
that date, Federal agencies that have 
the responsibility for drafting or re-
viewing specifications for items to be 
procured shall ensure that the relevant 
specifications require the use of 
biobased bath products. 

[76 FR 43817, July 22, 2011] 
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§ 3201.63 Bioremediation materials. 

(a) Definition. Dry or liquid solutions 
(including those containing bacteria or 
other microbes but not including sor-
bent materials) used to clean oil, fuel, 
and other hazardous spill sites. 

(b) Minimum biobased content. The 
Federal preferred procurement product 
must have a minimum biobased con-
tent of at least 86 percent, which shall 
be based on the amount of qualifying 
biobased carbon in the product as a 
percent of the weight (mass) of the 
total organic carbon in the finished 
product. 

(c) Preference compliance date. No 
later than July 23, 2012, procuring 
agencies, in accordance with this part, 
will give a procurement preference for 
qualifying biobased bioremediation 
materials. By that date, Federal agen-
cies that have the responsibility for 
drafting or reviewing specifications for 
items to be procured shall ensure that 
the relevant specifications require the 
use of biobased bioremediation mate-
rials. 

[76 FR 43817, July 22, 2011] 

§ 3201.64 Compost activators and ac-
celerators. 

(a) Definition. Products in liquid or 
powder form designed to be applied to 
compost piles to aid in speeding up the 
composting process and to ensure suc-
cessful compost that is ready for con-
sumer use. 

(b) Minimum biobased content. The 
Federal preferred procurement product 
must have a minimum biobased con-
tent of at least 95 percent, which shall 
be based on the amount of qualifying 
biobased carbon in the product as a 
percent of the weight (mass) of the 
total organic carbon in the finished 
product. 

(c) Preference compliance date. No 
later than July 23, 2012, procuring 
agencies, in accordance with this part, 
will give a procurement preference for 
qualifying biobased compost activators 
and accelerators. By that date, Federal 
agencies that have the responsibility 
for drafting or reviewing specifications 
for items to be procured shall ensure 
that the relevant specifications require 

the use of biobased compost activators 
and accelerators. 

[76 FR 43817, July 22, 2011] 

§ 3201.65 Concrete and asphalt clean-
ers. 

(a) Definition. Chemicals used in con-
crete etching as well as to remove pe-
troleum-based soils, lubricants, paints, 
mastics, organic soils, rust, and dirt 
from concrete, asphalt, stone and other 
hard porous surfaces. Products within 
this item include only those marketed 
for use in commercial or residential 
construction or industrial applications. 

(b) Minimum biobased content. The 
Federal preferred procurement product 
must have a minimum biobased con-
tent of at least 70 percent, which shall 
be based on the amount of qualifying 
biobased carbon in the product as a 
percent of the weight (mass) of the 
total organic carbon in the finished 
product. 

(c) Preference compliance date. No 
later than July 23, 2012, procuring 
agencies, in accordance with this part, 
will give a procurement preference for 
qualifying biobased concrete and as-
phalt cleaners. By that date, Federal 
agencies that have the responsibility 
for drafting or reviewing specifications 
for items to be procured shall ensure 
that the relevant specifications require 
the use of biobased concrete and as-
phalt cleaners. 

[76 FR 43817, July 22, 2011] 

§ 3201.66 Cuts, burns, and abrasions 
ointments. 

(a) Definition. Products designed to 
aid in the healing and sanitizing of 
scratches, cuts, bruises, abrasions, sun 
damaged skin, tattoos, rashes and 
other skin conditions. 

(b) Minimum biobased content. The 
Federal preferred procurement product 
must have a minimum biobased con-
tent of at least 84 percent, which shall 
be based on the amount of qualifying 
biobased carbon in the product as a 
percent of the weight (mass) of the 
total organic carbon in the finished 
product. 

(c) Preference compliance date. No 
later than July 23, 2012, procuring 
agencies, in accordance with this part, 
will give a procurement preference for 
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qualifying biobased cuts, burns, and 
abrasions ointments. By that date, 
Federal agencies that have the respon-
sibility for drafting or reviewing speci-
fications for items to be procured shall 
ensure that the relevant specifications 
require the use of biobased cuts, burns, 
and abrasions ointments. 

[76 FR 43817, July 22, 2011] 

§ 3201.67 Dishwashing products. 
(a) Definition. Soaps and detergents 

used for cleaning and clean rinsing of 
tableware in either hand washing or 
dishwashing. 

(b) Minimum biobased content. The 
Federal preferred procurement product 
must have a minimum biobased con-
tent of at least 58 percent, which shall 
be based on the amount of qualifying 
biobased carbon in the product as a 
percent of the weight (mass) of the 
total organic carbon in the finished 
product. 

(c) Preference compliance date. No 
later than July 23, 2012, procuring 
agencies, in accordance with this part, 
will give a procurement preference for 
qualifying biobased dishwashing prod-
ucts. By that date, Federal agencies 
that have the responsibility for draft-
ing or reviewing specifications for 
items to be procured shall ensure that 
the relevant specifications require the 
use of biobased dishwashing products. 

[76 FR 43817, July 22, 2011] 

§ 3201.68 Erosion control materials. 
(a) Definition. Woven or non-woven 

fiber materials manufactured for use 
on construction, demolition, or other 
sites to prevent wind or water erosion 
of loose earth surfaces, which may be 
combined with seed and/or fertilizer to 
promote growth. 

(b) Minimum biobased content. The 
Federal preferred procurement product 
must have a minimum biobased con-
tent of at least 77 percent, which shall 
be based on the amount of qualifying 
biobased carbon in the product as a 
percent of the weight (mass) of the 
total organic carbon in the finished 
product. 

(c) Preference compliance date. No 
later than July 23, 2012, procuring 
agencies, in accordance with this part, 
will give a procurement preference for 

qualifying biobased erosion control 
materials. By that date, Federal agen-
cies that have the responsibility for 
drafting or reviewing specifications for 
items to be procured shall ensure that 
the relevant specifications require the 
use of biobased erosion control mate-
rials. 

[76 FR 43817, July 22, 2011] 

§ 3201.69 Floor cleaners and protec-
tors. 

(a) Definition. Cleaning solutions for 
either direct application or use in floor 
scrubbers for wood, vinyl, tile, or simi-
lar hard surface floors. Products within 
this item are marketed specifically for 
use on industrial, commercial, and/or 
residential flooring. 

(b) Minimum biobased content. The 
Federal preferred procurement product 
must have a minimum biobased con-
tent of at least 77 percent, which shall 
be based on the amount of qualifying 
biobased carbon in the product as a 
percent of the weight (mass) of the 
total organic carbon in the finished 
product. 

(c) Preference compliance date. No 
later than July 23, 2012, procuring 
agencies, in accordance with this part, 
will give a procurement preference for 
qualifying biobased floor cleaners and 
protectors. By that date, Federal agen-
cies that have the responsibility for 
drafting or reviewing specifications for 
items to be procured shall ensure that 
the relevant specifications require the 
use of biobased floor cleaners and pro-
tectors. 

[76 FR 43817, July 22, 2011] 

§ 3201.70 Hair care products. 

(a) Definitions. (1) Personal hygiene 
products specifically formulated for 
hair cleaning and treating applica-
tions, including shampoos and condi-
tioners. 

(2) Hair care products for which Fed-
eral preferred procurement applies are: 

(i) Shampoos. These are products 
whose primary purpose is cleaning 
hair. Products that contain both sham-
poos and conditioners are included in 
this subcategory because the primary 
purpose of these products is cleaning 
the hair. 
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(ii) Conditioners. These are products 
whose primary purpose is treating hair 
to improve the overall condition of 
hair. 

(b) Minimum biobased content. The 
minimum biobased content for all hair 
care products shall be based on the 
amount of qualifying biobased carbon 
in the product as a percent of the 
weight (mass) of the total organic car-
bon in the finished product. The appli-
cable minimum biobased contents for 
the Federal preferred procurement 
products are: 

(1) Shampoos—66 percent. 
(2) Conditioners—78 percent. 
(c) Preference compliance date. No 

later than July 23, 2012, procuring 
agencies, in accordance with this part, 
will give a procurement preference for 
qualifying biobased hair care products. 
By that date, Federal agencies that 
have the responsibility for drafting or 
reviewing specifications for items to be 
procured shall ensure that the relevant 
specifications require the use of 
biobased hair care products. 

[76 FR 43817, July 22, 2011] 

§ 3201.71 Interior paints and coatings. 
(a) Definition. (1) Pigmented liquids, 

formulated for use indoors, that dry to 
form a film and provide protection and 
added color to the objects or surfaces 
to which they are applied. 

(2) Interior paints and coatings prod-
ucts for which Federal preferred pro-
curement applies are: 

(i) Interior latex and waterborne 
alkyd paints and coatings. 

(ii) Interior oil-based and 
solventborne alkyd paints and coat-
ings. 

(b) Minimum biobased content. The 
minimum biobased content for all inte-
rior paints and coatings products shall 
be based on the amount of qualifying 
biobased carbon in the product as a 
percent of the weight (mass) of the 
total organic carbon in the finished 
product. The applicable minimum 
biobased contents for the Federal pre-
ferred procurement products are: 

(1) Interior latex and waterborne 
alkyd paints and coatings—20 percent. 

(2) Interior oil-based and 
solventborne alkyd paints and coat-
ings—67 percent. 

(c) Preference compliance date. No 
later than July 23, 2012, procuring 
agencies, in accordance with this part, 
will give a procurement preference for 
qualifying biobased interior paints and 
coatings. By that date, Federal agen-
cies that have the responsibility for 
drafting or reviewing specifications for 
items to be procured shall ensure that 
the relevant specifications require the 
use of biobased interior paints and 
coatings. 

(d) Determining overlap with an EPA- 
designated recovered content product. 
Qualifying biobased products within 
the interior latex and waterborne 
alkyd paints and coatings subcategory 
may, in some cases, overlap with the 
EPA-designated recovered content 
products: Reprocessed latex paints and 
consolidated latex paints. USDA is re-
questing that manufacturers of these 
qualifying biobased products provide 
information on the USDA Web site of 
qualifying biobased products about the 
intended uses of the product, informa-
tion on whether or not the product con-
tains any recovered material, in addi-
tion to biobased ingredients, and per-
formance standards against which the 
product has been tested. This informa-
tion will assist Federal agencies in de-
termining whether or not a qualifying 
biobased product overlaps with EPA- 
designated reprocessed latex paints and 
consolidated latex paints and which 
product should be afforded the pref-
erence in purchasing. 

NOTE TO PARAGRAPH (d): Biobased interior 
latex and waterborne alkyd paints and coat-
ings products within this subcategory can 
compete with similar reprocessed latex paint 
and consolidated latex paint products with 
recycled content. Under the Resource Con-
servation and Recovery Act of 1976, section 
6002, the U.S. Environmental Protection 
Agency designated reprocessed latex paints 
and consolidated latex paints containing re-
covered materials as items for which Federal 
agencies must give preference in their pur-
chasing programs. The designation can be 
found in the Comprehensive Procurement 
Guideline, 40 CFR 247.12. 

[76 FR 43817, July 22, 2011] 

§ 3201.72 Oven and grill cleaners. 
(a) Definition. Liquid or gel cleaning 

agents used on high temperature cook-
ing surfaces such as barbeques, smok-
ers, grills, stoves, and ovens to soften 
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and loosen charred food, grease, and 
residue. 

(b) Minimum biobased content. The 
Federal preferred procurement product 
must have a minimum biobased con-
tent of at least 66 percent, which shall 
be based on the amount of qualifying 
biobased carbon in the product as a 
percent of the weight (mass) of the 
total organic carbon in the finished 
product. 

(c) Preference compliance date. No 
later than July 23, 2012, procuring 
agencies, in accordance with this part, 
will give a procurement preference for 
qualifying biobased oven and grill 
cleaners. By that date, Federal agen-
cies that have the responsibility for 
drafting or reviewing specifications for 
items to be procured shall ensure that 
the relevant specifications require the 
use of biobased oven and grill cleaners. 

[76 FR 43817, July 22, 2011] 

§ 3201.73 Slide way lubricants. 

(a) Definition. Products used to pro-
vide lubrication and eliminate stick- 
slip and table chatter by reducing fric-
tion between mating surfaces, or slides, 
found in machine tools. 

(b) Minimum biobased content. The 
Federal preferred procurement product 
must have a minimum biobased con-
tent of at least 74 percent, which shall 
be based on the amount of qualifying 
biobased carbon in the product as a 
percent of the weight (mass) of the 
total organic carbon in the finished 
product. 

(c) Preference compliance date. No 
later than July 23, 2012, procuring 
agencies, in accordance with this part, 
will give a procurement preference for 
qualifying biobased slide way lubri-
cants. By that date, Federal agencies 
that have the responsibility for draft-
ing or reviewing specifications for 
items to be procured shall ensure that 
the relevant specifications require the 
use of biobased slide way lubricants. 

[76 FR 43817, July 22, 2011] 

§ 3201.74 Thermal shipping containers. 

(a) Definitions. (1) Insulated con-
tainers designed for shipping tempera-
ture-sensitive materials. 

(2) Thermal shipping containers for 
which Federal preferred procurement 
applies are: 

(i) Durable thermal shipping container. 
These are thermal shipping containers 
that are designed to be reused over an 
extended period of time. 

(ii) Non-durable thermal shipping con-
tainers. These are thermal shipping 
containers that are designed to be used 
once. 

(b) Minimum biobased content. The 
minimum biobased content for all ther-
mal shipping container products shall 
be based on the amount of qualifying 
biobased carbon in the product as a 
percent of the weight (mass) of the 
total organic carbon in the finished 
product. The applicable minimum 
biobased contents for the Federal pre-
ferred procurement products are: 

(1) Durable thermal shipping con-
tainers—21 percent. 

(2) Non-durable thermal shipping 
containers—82 percent. 

(c) Preference compliance date—(1) Du-
rable thermal shipping containers. Deter-
mination of the preference compliance 
date for durable thermal shipping con-
tainers is deferred until USDA identi-
fies two or more manufacturers of 
biobased durable thermal shipping con-
tainers. At that time, USDA will pub-
lish a document in the FEDERAL REG-
ISTER announcing that Federal agen-
cies have one year from the date of 
publication to give procurement pref-
erence to biobased durable thermal 
shipping containers. 

(2) Non-durable thermal shipping con-
tainers. Determination of the pref-
erence compliance date for non-durable 
thermal shipping containers is deferred 
until USDA identifies two or more 
manufacturers of biobased non-durable 
thermal shipping containers. At that 
time, USDA will publish a document in 
the FEDERAL REGISTER announcing 
that Federal agencies have one year 
from the date of publication to give 
procurement preference to biobased 
non-durable thermal shipping con-
tainers. 

[76 FR 43817, July 22, 2011] 

§ 3201.75 Air fresheners and deodor-
izers. 

(a) Definition. Products used to allevi-
ate the experience of unpleasant odors 
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by chemical neutralization, absorption, 
anesthetization, or masking. 

(b) Minimum biobased content. The 
Federal preferred procurement product 
must have a minimum biobased con-
tent of at least 97 percent, which shall 
be based on the amount of qualifying 
biobased carbon in the product as a 
percent of the weight (mass) of the 
total organic carbon in the finished 
product. 

(c) Preference compliance date. No 
later than April 4, 2013, procuring agen-
cies, in accordance with this part, will 
give a procurement preference for 
qualifying biobased air fresheners and 
deodorizers. By that date, Federal 
agencies that have the responsibility 
for drafting or reviewing specifications 
for products to be procured shall en-
sure that the relevant specifications 
require the use of biobased air fresh-
eners and deodorizers. 

[77 FR 20289, Apr. 4, 2012] 

§ 3201.76 Asphalt and tar removers. 
(a) Definition. Cleaning agents de-

signed to remove asphalt or tar from 
equipment, roads, or other surfaces. 

(b) Minimum biobased content. The 
Federal preferred procurement product 
must have a minimum biobased con-
tent of at least 80 percent, which shall 
be based on the amount of qualifying 
biobased carbon in the product as a 
percent of the weight (mass) of the 
total organic carbon in the finished 
product. 

(c) Preference compliance date. No 
later than April 4, 2013, procuring agen-
cies, in accordance with this part, will 
give a procurement preference for 
qualifying biobased asphalt and tar re-
movers. By that date, Federal agencies 
that have the responsibility for draft-
ing or reviewing specifications for 
products to be procured shall ensure 
that the relevant specifications require 
the use of biobased asphalt and tar re-
movers. 

[77 FR 20289, Apr. 4, 2012] 

§ 3201.77 Asphalt restorers. 
(a) Definition. Products designed to 

seal, protect, or restore poured asphalt 
and concrete surfaces. 

(b) Minimum biobased content. The 
Federal preferred procurement product 

must have a minimum biobased con-
tent of at least 68 percent, which shall 
be based on the amount of qualifying 
biobased carbon in the product as a 
percent of the weight (mass) of the 
total organic carbon in the finished 
product. 

(c) Preference compliance date. No 
later than April 4, 2013, procuring agen-
cies, in accordance with this part, will 
give a procurement preference for 
qualifying biobased asphalt restorers. 
By that date, Federal agencies that 
have the responsibility for drafting or 
reviewing specifications for products to 
be procured shall ensure that the rel-
evant specifications require the use of 
biobased asphalt restorers. 

[77 FR 20289, Apr. 4, 2012] 

§ 3201.78 Blast media. 

(a) Definition. Abrasive particles 
sprayed forcefully to clean, remove 
contaminants, or condition surfaces, 
often preceding coating. 

(b) Minimum biobased content. The 
Federal preferred procurement product 
must have a minimum biobased con-
tent of at least 94 percent, which shall 
be based on the amount of qualifying 
biobased carbon in the product as a 
percent of the weight (mass) of the 
total organic carbon in the finished 
product. 

(c) Preference compliance date. No 
later than April 4, 2013, procuring agen-
cies, in accordance with this part, will 
give a procurement preference for 
qualifying biobased blast media. By 
that date, Federal agencies that have 
the responsibility for drafting or re-
viewing specifications for products to 
be procured shall ensure that the rel-
evant specifications require the use of 
biobased blast media. 

(d) Determining overlap with an EPA- 
designated recovered content product. 
Qualifying products within this item 
may overlap with the EPA-designated 
recovered content product: Miscella-
neous products—blasting grit. USDA is 
requesting that manufacturers of these 
qualifying biobased products provide 
information on the USDA Web site of 
qualifying biobased products about the 
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intended uses of the product, informa-
tion on whether or not the product con-
tains any recovered material, in addi-
tion to biobased ingredients, and per-
formance standards against which the 
product has been tested. This informa-
tion will assist Federal agencies in de-
termining whether or not a qualifying 
biobased product overlaps with EPA- 
designated blasting grit products and 
which product should be afforded the 
preference in purchasing. 

NOTE TO PARAGRAPH (d): Biobased blast 
media within this designated product cat-
egory can compete with similar blasting grit 
products with recycled content. Under the 
Resource Conservation and Recovery Act of 
1976, section 6002, the U.S. Environmental 
Protection Agency designated blasting grit 
products containing recovered materials as 
products for which Federal agencies must 
give preference in their purchasing pro-
grams. The designation can be found in the 
Comprehensive Procurement Guideline, 40 
CFR 247.17. 

[77 FR 20289, Apr. 4, 2012] 

§ 3201.79 Candles and wax melts. 

(a) Definition. Products composed of a 
solid mass and either an embedded 
wick that is burned to provide light or 
aroma, or that are wickless and melt 
when heated to produce an aroma. 

(b) Minimum biobased content. The 
Federal preferred procurement product 
must have a minimum biobased con-
tent of at least 88 percent, which shall 
be based on the amount of qualifying 
biobased carbon in the product as a 
percent of the weight (mass) of the 
total organic carbon in the finished 
product. 

(c) Preference compliance date. No 
later than April 4, 2013, procuring agen-
cies, in accordance with this part, will 
give a procurement preference for 
qualifying biobased candles and wax 
melts. By that date, Federal agencies 
that have the responsibility for draft-
ing or reviewing specifications for 
products to be procured shall ensure 
that the relevant specifications require 
the use of biobased candles and wax 
melts. 

[77 FR 20289, Apr. 4, 2012] 

§ 3201.80 Electronic components clean-
ers. 

(a) Definition. Products that are de-
signed to wash or remove dirt or extra-
neous matter from electronic parts, de-
vices, circuits, or systems. 

(b) Minimum biobased content. The 
Federal preferred procurement product 
must have a minimum biobased con-
tent of at least 91 percent, which shall 
be based on the amount of qualifying 
biobased carbon in the product as a 
percent of the weight (mass) of the 
total organic carbon in the finished 
product. 

(c) Preference compliance date. No 
later than April 4, 2013, procuring agen-
cies, in accordance with this part, will 
give a procurement preference for 
qualifying biobased electronic compo-
nents cleaners. By that date, Federal 
agencies that have the responsibility 
for drafting or reviewing specifications 
for products to be procured shall en-
sure that the relevant specifications 
require the use of biobased electronic 
components cleaners. 

[77 FR 20289, Apr. 4, 2012] 

§ 3201.81 Floor coverings (non-carpet). 
(a) Definition. Products, other than 

carpet products, that are designed for 
use as the top layer on a floor. Exam-
ples are bamboo, hardwood, and cork 
tiles. 

(b) Minimum biobased content. The 
Federal preferred procurement product 
must have a minimum biobased con-
tent of at least 91 percent, which shall 
be based on the amount of qualifying 
biobased carbon in the product as a 
percent of the weight (mass) of the 
total organic carbon in the finished 
product. 

(c) Preference compliance date. No 
later than April 4, 2013, procuring agen-
cies, in accordance with this part, will 
give a procurement preference for 
qualifying biobased floor coverings 
(non-carpet). By that date, Federal 
agencies that have the responsibility 
for drafting or reviewing specifications 
for products to be procured shall en-
sure that the relevant specifications 
require the use of biobased floor cov-
erings (non-carpet). 

(d) Determining overlap with an EPA- 
designated recovered content product. 
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Qualifying products within this item 
may overlap with the EPA-designated 
recovered content product: Construc-
tion Products—floor tiles. USDA is re-
questing that manufacturers of these 
qualifying biobased products provide 
information on the USDA Web site of 
qualifying biobased products about the 
intended uses of the product, informa-
tion on whether or not the product con-
tains any recovered material, in addi-
tion to biobased ingredients, and per-
formance standards against which the 
product has been tested. This informa-
tion will assist Federal agencies in de-
termining whether or not a qualifying 
biobased product overlaps with EPA- 
designated floor tile products and 
which product should be afforded the 
preference in purchasing. 

NOTE TO PARAGRAPH (d): Biobased floor cov-
erings within this designated product cat-
egory can compete with similar floor tile 
products with recycled content. Under the 
Resource Conservation and Recovery Act of 
1976, section 6002, the U.S. Environmental 
Protection Agency designated floor tile 
products containing recovered materials as 
products for which Federal agencies must 
give preference in their purchasing pro-
grams. The designation can be found in the 
Comprehensive Procurement Guideline, 40 
CFR 247.17. 

[77 FR 20289, Apr. 4, 2012] 

§ 3201.82 Foot care products. 

(a) Definition. Products formulated to 
be used in the soothing or cleaning of 
feet. 

(b) Minimum biobased content. The 
Federal preferred procurement product 
must have a minimum biobased con-
tent of at least 83 percent, which shall 
be based on the amount of qualifying 
biobased carbon in the product as a 
percent of the weight (mass) of the 
total organic carbon in the finished 
product. 

(c) Preference compliance date. No 
later than April 4, 2013, procuring agen-
cies, in accordance with this part, will 
give a procurement preference for 
qualifying biobased foot care products. 
By that date, Federal agencies that 
have the responsibility for drafting or 
reviewing specifications for products to 
be procured shall ensure that the rel-

evant specifications require the use of 
biobased foot care products. 

[77 FR 20289, Apr. 4, 2012] 

§ 3201.83 Furniture cleaners and pro-
tectors. 

(a) Definition. Products designed to 
clean and provide protection to the 
surfaces of household furniture other 
than the upholstery. 

(b) Minimum biobased content. The 
Federal preferred procurement product 
must have a minimum biobased con-
tent of at least 71 percent, which shall 
be based on the amount of qualifying 
biobased carbon in the product as a 
percent of the weight (mass) of the 
total organic carbon in the finished 
product. 

(c) Preference compliance date. No 
later than April 4, 2013, procuring agen-
cies, in accordance with this part, will 
give a procurement preference for 
qualifying biobased furniture cleaners 
and protectors. By that date, Federal 
agencies that have the responsibility 
for drafting or reviewing specifications 
for products to be procured shall en-
sure that the relevant specifications 
require the use of biobased furniture 
cleaners and protectors. 

[77 FR 20289, Apr. 4, 2012] 

§ 3201.84 Inks. 
(a) Definitions. (1) Inks are liquid or 

powdered materials that are available 
in several colors and that are used to 
create the visual image on a substrate 
when writing, printing, and copying. 

(2) Inks for which Federal preferred 
procurement applies are: 

(i) Specialty inks. Inks used by print-
ers to add extra characteristics to their 
prints for special effects or functions. 
Specialty inks include, but are not lim-
ited to: CD printing, erasable, FDA 
compliant, invisible, magnetic, scratch 
and sniff, thermochromic, and tree 
marking inks. 

(ii) Inks (sheetfed—color). Pigmented 
inks (other than black inks) used on 
coated and uncoated paper, paperboard, 
some plastic, and foil to print in color 
on annual reports, brochures, labels, 
and similar materials. 

(iii) Inks (sheetfed—black). Black inks 
used on coated and uncoated paper, pa-
perboard, some plastic, and foil to 
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print in black on annual reports, bro-
chures, labels, and similar materials. 

(iv) Inks (printer toner—<25 pages per 
minute (ppm)). Inks that are a powdered 
chemical, used in photocopying ma-
chines and laser printers, which is 
transferred onto paper to form the 
printed image. These inks are formu-
lated to be used in printers with stand-
ard fusing mechanisms and print 
speeds of less than 25 ppm. 

(v) Inks (printer toner—≥25 ppm). Inks 
that are a powdered chemical, used in 
photocopying machines and laser print-
ers, which is transferred onto paper to 
form the printed image. These inks are 
formulated to be used in printers with 
advanced fusing mechanisms and print 
speeds of 25 ppm or greater. 

(vi) Inks (news). Inks used primarily 
to print newspapers. 

(b) Minimum biobased content. The 
minimum biobased content for all inks 
shall be based on the amount of quali-
fying biobased carbon in the product as 
a percent of the weight (mass) of the 
total organic carbon in the finished 
product. The applicable minimum 
biobased contents for the Federal pre-
ferred procurement products are: 

(1) Specialty inks—66 percent. 
(2) Inks (sheetfed—color)—67 percent. 
(3) Inks (sheetfed—black)—49 percent. 
(4) Inks (printer toner—<25 ppm)—34 

percent. 
(5) Inks (printer toner—≥25 ppm)—20 

percent. 
(6) Inks (news)—32 percent. 
(c) Preference compliance date. No 

later than April 4, 2013, procuring agen-
cies, in accordance with this part, will 
give a procurement preference for 
qualifying biobased inks. By that date, 
Federal agencies that have the respon-
sibility for drafting or reviewing speci-
fications for products to be procured 
shall ensure that the relevant speci-
fications require the use of biobased 
inks. 

[77 FR 20289, Apr. 4, 2012] 

§ 3201.85 Packing and insulating mate-
rials. 

(a) Definition. Pre-formed and molded 
materials that are used to hold pack-
age contents in place during shipping 
or for insulating and sound proofing 
applications. 

(b) Minimum biobased content. The 
Federal preferred procurement product 
must have a minimum biobased con-
tent of at least 74 percent, which shall 
be based on the amount of qualifying 
biobased carbon in the product as a 
percent of the weight (mass) of the 
total organic carbon in the finished 
product. 

(c) Preference compliance date. No 
later than April 4, 2013, procuring agen-
cies, in accordance with this part, will 
give a procurement preference for 
qualifying biobased packing and insu-
lating materials. By that date, Federal 
agencies that have the responsibility 
for drafting or reviewing specifications 
for products to be procured shall en-
sure that the relevant specifications 
require the use of biobased packing and 
insulating materials. 

[77 FR 20289, Apr. 4, 2012] 

§ 3201.86 Pneumatic equipment lubri-
cants. 

(a) Definition. Lubricants designed 
specifically for pneumatic equipment, 
including air compressors, vacuum 
pumps, in-line lubricators, rock drills, 
jackhammers, etc. 

(b) Minimum biobased content. The 
Federal preferred procurement product 
must have a minimum biobased con-
tent of at least 67 percent, which shall 
be based on the amount of qualifying 
biobased carbon in the product as a 
percent of the weight (mass) of the 
total organic carbon in the finished 
product. 

(c) Preference compliance date. No 
later than April 4, 2013, procuring agen-
cies, in accordance with this part, will 
give a procurement preference for 
qualifying biobased pneumatic equip-
ment lubricants. By that date, Federal 
agencies that have the responsibility 
for drafting or reviewing specifications 
for products to be procured shall en-
sure that the relevant specifications 
require the use of biobased pneumatic 
equipment lubricants. 

(d) Determining overlap with an EPA- 
designated recovered content product. 
Qualifying products within this item 
may overlap with the EPA-designated 
recovered content product: Vehicular 
Products—re-refined lubricating oils. 
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USDA is requesting that manufactur-
ers of these qualifying biobased prod-
ucts provide information on the USDA 
Web site of qualifying biobased prod-
ucts about the intended uses of the 
product, information on whether or not 
the product contains any recovered 
material, in addition to biobased ingre-
dients, and performance standards 
against which the product has been 
tested. This information will assist 
Federal agencies in determining 
whether or not a qualifying biobased 
product overlaps with EPA-designated 
re-refined lubricating oil products and 
which product should be afforded the 
preference in purchasing. 

NOTE TO PARAGRAPH (d): Biobased pneu-
matic equipment lubricants within this des-
ignated product category can compete with 
similar re-refined lubricating oil products 
with recycled content. Under the Resource 
Conservation and Recovery Act of 1976, sec-
tion 6002, the U.S. Environmental Protection 
Agency designated re-refined lubricating oil 
products containing recovered materials as 
products for which Federal agencies must 
give preference in their purchasing pro-
grams. The designation can be found in the 
Comprehensive Procurement Guideline, 40 
CFR 247.17. 

[77 FR 20289, Apr. 4, 2012] 

§ 3201.87 Wood and concrete stains. 

(a) Definition. Products that are de-
signed to be applied as a finish for con-
crete and wood surfaces and that con-
tain dyes or pigments to change the 
color without concealing the grain pat-
tern or surface texture. 

(b) Minimum biobased content. The 
Federal preferred procurement product 
must have a minimum biobased con-
tent of at least 39 percent, which shall 
be based on the amount of qualifying 
biobased carbon in the product as a 
percent of the weight (mass) of the 
total organic carbon in the finished 
product. 

(c) Preference compliance date. No 
later than April 4, 2013, procuring agen-
cies, in accordance with this part, will 
give a procurement preference for 
qualifying biobased wood and concrete 
stains. By that date, Federal agencies 
that have the responsibility for draft-
ing or reviewing specifications for 
products to be procured shall ensure 
that the relevant specifications require 

the use of biobased wood and concrete 
stains. 

[77 FR 20289, Apr. 4, 2012] 

§ 3201.88 Agricultural spray adjuvants. 
(a) Definition. Products mixed in the 

spray tank with the herbicide, pes-
ticide, or fertilizer formulas that will 
improve the efficiency and the effec-
tiveness of the chemicals, including 
sticking agents, wetting agents, etc. 

(b) Minimum biobased content. The 
Federal preferred procurement product 
must have a minimum biobased con-
tent of at least 50 percent, which shall 
be based on the amount of qualifying 
biobased carbon in the product as a 
percent of the weight (mass) of the 
total organic carbon in the finished 
product. 

(c) Preference compliance date. No 
later than November 19, 2013, procuring 
agencies, in accordance with this part, 
will give a procurement preference for 
qualifying biobased agricultural spray 
adjuvants. By that date, Federal agen-
cies that have the responsibility for 
drafting or reviewing specifications for 
products to be procured shall ensure 
that the relevant specifications require 
the use of biobased agricultural spray 
adjuvants. 

[77 FR 69386, Nov. 19, 2012] 

§ 3201.89 Animal cleaning products. 
(a) Definition. Products designed to 

clean, condition, or remove substances 
from animal hair or other parts of an 
animal. 

(b) Minimum biobased content. The 
Federal preferred procurement product 
must have a minimum biobased con-
tent of at least 57 percent, which shall 
be based on the amount of qualifying 
biobased carbon in the product as a 
percent of the weight (mass) of the 
total organic carbon in the finished 
product. 

(c) Preference compliance date. No 
later than November 19, 2013, procuring 
agencies, in accordance with this part, 
will give a procurement preference for 
qualifying biobased animal cleaning 
products. By that date, Federal agen-
cies that have the responsibility for 
drafting or reviewing specifications for 
products to be procured shall ensure 
that the relevant specifications require 
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the use of biobased animal cleaning 
products. 

[77 FR 69386, Nov. 19, 2012] 

§ 3201.90 Deodorants. 

(a) Definition. Products that are de-
signed for inhibiting or masking per-
spiration and other body odors and 
that are often combined with an anti-
perspirant. 

(b) Minimum biobased content. The 
Federal preferred procurement product 
must have a minimum biobased con-
tent of at least 73 percent, which shall 
be based on the amount of qualifying 
biobased carbon in the product as a 
percent of the weight (mass) of the 
total organic carbon in the finished 
product. 

(c) Preference compliance date. No 
later than November 19, 2013, procuring 
agencies, in accordance with this part, 
will give a procurement preference for 
qualifying biobased deodorants. By 
that date, Federal agencies that have 
the responsibility for drafting or re-
viewing specifications for products to 
be procured shall ensure that the rel-
evant specifications require the use of 
biobased deodorants. 

[77 FR 69386, Nov. 19, 2012] 

§ 3201.91 Dethatcher products. 
(a) Definition. Products used to re-

move non-decomposed plant material 
accumulated in grassy areas. 

(b) Minimum biobased content. The 
Federal preferred procurement product 
must have a minimum biobased con-
tent of at least 87 percent, which shall 
be based on the amount of qualifying 
biobased carbon in the product as a 
percent of the weight (mass) of the 
total organic carbon in the finished 
product. 

(c) Preference compliance date. No 
later than November 19, 2013, procuring 
agencies, in accordance with this part, 
will give a procurement preference for 
qualifying biobased dethatchers. By 
that date, Federal agencies that have 
the responsibility for drafting or re-
viewing specifications for products to 
be procured shall ensure that the rel-
evant specifications require the use of 
biobased dethatchers. 

[77 FR 69386, Nov. 19, 2012] 

§ 3201.92 Fuel conditioners. 
(a) Definition. Products formulated to 

improve the performance and effi-
ciency of engines by providing benefits 
such as removing accumulated depos-
its, increasing lubricity, removing 
moisture, increasing the cetane num-
ber, and/or preventing microbial 
growths within the fuel system. 

(b) Minimum biobased content. The 
Federal preferred procurement product 
must have a minimum biobased con-
tent of at least 64 percent, which shall 
be based on the amount of qualifying 
biobased carbon in the product as a 
percent of the weight (mass) of the 
total organic carbon in the finished 
product. 

(c) Preference compliance date. No 
later than November 19, 2013, procuring 
agencies, in accordance with this part, 
will give a procurement preference for 
qualifying biobased fuel conditioners. 
By that date, Federal agencies that 
have the responsibility for drafting or 
reviewing specifications for products to 
be procured shall ensure that the rel-
evant specifications require the use of 
biobased fuel conditioners. 

[77 FR 69386, Nov. 19, 2012] 

§ 3201.93 Leather, vinyl, and rubber 
care products. 

(a) Definition. Products that help 
clean, nourish, protect, and restore 
leather, vinyl, and rubber surfaces, in-
cluding cleaners, conditioners, 
protectants, polishes, waxes, etc. 

(b) Minimum biobased content. The 
Federal preferred procurement product 
must have a minimum biobased con-
tent of at least 55 percent, which shall 
be based on the amount of qualifying 
biobased carbon in the product as a 
percent of the weight (mass) of the 
total organic carbon in the finished 
product. 

(c) Preference compliance date. No 
later than November 19, 2013, procuring 
agencies, in accordance with this part, 
will give a procurement preference for 
qualifying biobased leather, vinyl, and 
rubber care products. By that date, 
Federal agencies that have the respon-
sibility for drafting or reviewing speci-
fications for products to be procured 
shall ensure that the relevant speci-
fications require the use of biobased 
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leather, vinyl, and rubber care prod-
ucts. 

[77 FR 69386, Nov. 19, 2012] 

§ 3201.94 Lotions and moisturizers. 

(a) Definition. Creams and oils used to 
soften and treat damaged skin. 

(b) Minimum biobased content. The 
Federal preferred procurement product 
must have a minimum biobased con-
tent of at least 59 percent, which shall 
be based on the amount of qualifying 
biobased carbon in the product as a 
percent of the weight (mass) of the 
total organic carbon in the finished 
product. 

(c) Preference compliance date. No 
later than November 19, 2013, procuring 
agencies, in accordance with this part, 
will give a procurement preference for 
qualifying biobased lotions and mois-
turizers. By that date, Federal agencies 
that have the responsibility for draft-
ing or reviewing specifications for 
products to be procured shall ensure 
that the relevant specifications require 
the use of biobased lotions and mois-
turizers. 

[77 FR 69386, Nov. 19, 2012] 

§ 3201.95 Shaving products. 

(a) Definition. Products designed for 
every step of the shaving process, in-
cluding shaving creams, gels, soaps, lo-
tions, and aftershave balms. 

(b) Minimum biobased content. The 
Federal preferred procurement product 
must have a minimum biobased con-
tent of at least 92 percent, which shall 
be based on the amount of qualifying 
biobased carbon in the product as a 
percent of the weight (mass) of the 
total organic carbon in the finished 
product. 

(c) Preference compliance date. No 
later than November 19, 2013, procuring 
agencies, in accordance with this part, 
will give a procurement preference for 
qualifying biobased shaving products. 
By that date, Federal agencies that 
have the responsibility for drafting or 
reviewing specifications for products to 
be procured shall ensure that the rel-
evant specifications require the use of 
biobased shaving products. 

[77 FR 69386, Nov. 19, 2012] 

§ 3201.96 Specialty precision cleaners 
and solvents. 

(a) Definition. Cleaners and solvents 
used in specialty applications. These 
materials may be used in neat solution, 
diluted with water, or in hand wiping 
applications. 

(b) Minimum biobased content. The 
Federal preferred procurement product 
must have a minimum biobased con-
tent of at least 56 percent, which shall 
be based on the amount of qualifying 
biobased carbon in the product as a 
percent of the weight (mass) of the 
total organic carbon in the finished 
product. 

(c) Preference compliance date. No 
later than November 19, 2013, procuring 
agencies, in accordance with this part, 
will give a procurement preference for 
qualifying biobased specialty precision 
cleaners and solvents. By that date, 
Federal agencies that have the respon-
sibility for drafting or reviewing speci-
fications for products to be procured 
shall ensure that the relevant speci-
fications require the use of biobased 
specialty precision cleaners and sol-
vents. 

[77 FR 69386, Nov. 19, 2012] 

§ 3201.97 Sun care products. 
(a) Definition. Products including 

sunscreens, sun blocks, and suntan lo-
tions that are topical products that ab-
sorb or reflect the sun’s ultraviolet ra-
diation to protect the skin. 

(b) Minimum biobased content. The 
Federal preferred procurement product 
must have a minimum biobased con-
tent of at least 53 percent, which shall 
be based on the amount of qualifying 
biobased carbon in the product as a 
percent of the weight (mass) of the 
total organic carbon in the finished 
product. 

(c) Preference compliance date. No 
later than November 19, 2013, procuring 
agencies, in accordance with this part, 
will give a procurement preference for 
qualifying biobased sun care products. 
By that date, Federal agencies that 
have the responsibility for drafting or 
reviewing specifications for products to 
be procured shall ensure that the rel-
evant specifications require the use of 
biobased sun care products. 

[77 FR 69386, Nov. 19, 2012] 
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§ 3201.98 Wastewater systems coatings. 

(a) Definition. Coatings that protect 
wastewater containment tanks, liners, 
roofing, flooring, joint caulking, man-
holes and related structures from cor-
rosion. Protective coatings may cover 
the entire system or be used to fill 
cracks in systems. 

(b) Minimum biobased content. The 
Federal preferred procurement product 
must have a minimum biobased con-
tent of at least 47 percent, which shall 
be based on the amount of qualifying 
biobased carbon in the product as a 
percent of the weight (mass) of the 
total organic carbon in the finished 
product. 

(c) Preference compliance date. No 
later than November 19, 2013, procuring 
agencies, in accordance with this part, 
will give a procurement preference for 
qualifying biobased wastewater sys-
tems coatings. By that date, Federal 
agencies that have the responsibility 
for drafting or reviewing specifications 
for products to be procured shall en-
sure that the relevant specifications 
require the use of biobased wastewater 
systems coatings. 

[77 FR 69386, Nov. 19, 2012] 

§ 3201.99 Water clarifying agents. 

(a) Definition. Products designed to 
clarify and improve the quality of 
water by reducing contaminants such 
as excess nitrites, nitrates, phosphates, 
ammonia, and built-up sludge from de-
caying waste and other organic matter. 

(b) Minimum biobased content. The 
Federal preferred procurement product 
must have a minimum biobased con-
tent of at least 92 percent, which shall 
be based on the amount of qualifying 
biobased carbon in the product as a 
percent of the weight (mass) of the 
total organic carbon in the finished 
product. 

(c) Preference compliance date. No 
later than November 19, 2013, procuring 
agencies, in accordance with this part, 
will give a procurement preference for 
qualifying biobased water clarifying 
agents. By that date, Federal agencies 
that have the responsibility for draft-
ing or reviewing specifications for 
products to be procured shall ensure 
that the relevant specifications require 

the use of biobased water clarifying 
agents. 

[77 FR 69386, Nov. 19, 2012] 

§ 3201.100 Aircraft and boat cleaners. 
(a) Definition. (1) Aircraft and boat 

cleaners are products designed to re-
move built-on grease, oil, dirt, pollu-
tion, insect reside, or impact soils on 
both interior and exterior of aircraft 
and/or boats. 

(2) Aircraft and boat cleaners for 
which Federal preferred procurement 
applies are: 

(i) Aircraft cleaners. Cleaning products 
designed to remove built-on grease, oil, 
dirt, pollution, insect reside, or impact 
soils on both interior and exterior of 
aircraft. 

(ii) Boat cleaners. Cleaning products 
designed to remove built-on grease, oil, 
dirt, pollution, insect reside, or impact 
soils on both interior and exterior of 
boats. 

(b) Minimum biobased content. The 
minimum biobased content for all air-
craft and boat cleaners shall be based 
on the amount of qualifying biobased 
carbon in the product as a percent of 
the weight (mass) of the total organic 
carbon in the finished product. The ap-
plicable minimum biobased contents 
for the Federal preferred procurement 
products are: 

(1) Aircraft cleaners—48 percent. 
(2) Boat cleaners—38 percent. 
(c) Preference compliance date. No 

later than June 11, 2014, procuring 
agencies, in accordance with this part, 
will give a procurement preference for 
qualifying biobased aircraft and boat 
cleaners. By that date, Federal agen-
cies that have the responsibility for 
drafting or reviewing specifications for 
products to be procured shall ensure 
that the relevant specifications require 
the use of biobased aircraft and boat 
cleaners. 

[78 FR 34872, June 11, 2013] 

§ 3201.101 Automotive care products. 
(a) Definition. Products such as 

waxes, buffing compounds, polishes, 
degreasers, soaps, wheel and tire clean-
ers, leather care products, interior 
cleaners, and fragrances that are for-
mulated for cleaning and protecting 
automotive surfaces. 
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(b) Minimum biobased content. The 
Federal preferred procurement product 
must have a minimum biobased con-
tent of at least 75 percent, which shall 
be based on the amount of qualifying 
biobased carbon in the product as a 
percent of the weight (mass) of the 
total organic carbon in the finished 
product. 

(c) Preference compliance date. No 
later than June 11, 2014, procuring 
agencies, in accordance with this part, 
will give a procurement preference for 
qualifying biobased automotive care 
products. By that date, Federal agen-
cies that have the responsibility for 
drafting or reviewing specifications for 
products to be procured shall ensure 
that the relevant specifications require 
the use of biobased automotive care 
products. 

[78 FR 34872, June 11, 2013] 

§ 3201.102 Engine crankcase oils. 
(a) Definition. Lubricating products 

formulated to provide lubrication and 
wear protection for four-cycle gasoline 
or diesel engines. 

(b) Minimum biobased content. The 
Federal preferred procurement product 
must have a minimum biobased con-
tent of at least 25 percent, which shall 
be based on the amount of qualifying 
biobased carbon in the product as a 
percent of the weight (mass) of the 
total organic carbon in the finished 
product. 

(c) Preference compliance date. No 
later than June 11, 2014, procuring 
agencies, in accordance with this part, 
will give a procurement preference for 
qualifying biobased engine crankcase 
oils. By that date, Federal agencies 
that have the responsibility for draft-
ing or reviewing specifications for 
products to be procured shall ensure 
that the relevant specifications require 
the use of biobased engine crankcase 
oils. 

(d) Determining overlap with an EPA- 
designated recovered content product. 
Qualifying products within this item 
may overlap with the EPA-designated 
recovered content product: Re-refined 
lubricating oils. USDA is requesting 
that manufacturers of these qualifying 
biobased products provide information 
on the USDA Web site of qualifying 
biobased products about the intended 

uses of the product, information on 
whether or not the product contains 
any recovered material, in addition to 
biobased ingredients, and performance 
standards against which the product 
has been tested. This information will 
assist Federal agencies in determining 
whether or not a qualifying biobased 
product overlaps with EPA-designated 
re-refined lubricating oil products and 
which product should be afforded the 
preference in purchasing. 

NOTE TO PARAGRAPH (d): Engine crankcase 
oils within this designated product category 
can compete with similar re-refined lubri-
cating oil products with recycled content. 
Under the Resource Conservation and Recov-
ery Act of 1976, section 6002, the U.S. Envi-
ronmental Protection Agency designated re- 
refined lubricating oil products containing 
recovered materials as products for which 
Federal agencies must give preference in 
their purchasing programs. The designation 
can be found in the Comprehensive Procure-
ment Guideline, 40 CFR 247.17. 

[78 FR 34872, June 11, 2013] 

§ 3201.103 Gasoline fuel additives. 

(a) Definition. Chemical agents added 
to gasoline to increase octane levels, 
improve lubricity, and provide engine 
cleaning properties to gasoline-fired 
engines. 

(b) Minimum biobased content. The 
Federal preferred procurement product 
must have a minimum biobased con-
tent of at least 92 percent, which shall 
be based on the amount of qualifying 
biobased carbon in the product as a 
percent of the weight (mass) of the 
total organic carbon in the finished 
product. 

(c) Preference compliance date. No 
later than June 11, 2014, procuring 
agencies, in accordance with this part, 
will give a procurement preference for 
qualifying biobased gasoline fuel addi-
tives. By that date, Federal agencies 
that have the responsibility for draft-
ing or reviewing specifications for 
products to be procured shall ensure 
that the relevant specifications require 
the use of biobased gasoline fuel addi-
tives. 

[78 FR 34872, June 11, 2013] 
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§ 3201.104 Metal cleaners and corro-
sion removers. 

(a) Definition. (1) Products that are 
designed to clean and remove grease, 
oil, dirt, stains, soils, and rust from 
metal surfaces. 

(2) Metal cleaners and corrosion re-
movers for which Federal preferred 
procurement applies are: 

(i) Corrosion removers. Products that 
are designed to remove rust from metal 
surfaces through chemical action. 

(ii) Stainless steel cleaners. Products 
that are designed to clean and remove 
grease, oil, dirt, stains, and soils from 
stainless steel surfaces. 

(iii) Other metal cleaners. Products 
that are designed to clean and remove 
grease, oil, dirt, stains, and soils from 
metal surfaces other than stainless 
steel. 

(b) Minimum biobased content. The 
minimum biobased content for all 
metal cleaners and corrosion removers 
shall be based on the amount of quali-
fying biobased carbon in the product as 
a percent of the weight (mass) of the 
total organic carbon in the finished 
product. The applicable minimum 
biobased contents for the Federal pre-
ferred procurement products are: 

(1) Corrosion removers—71 percent. 
(2) Stainless steel cleaners—75 percent. 
(3) Other metal cleaners—56 percent. 
(c) Preference compliance date. No 

later than June 11, 2014, procuring 
agencies, in accordance with this part, 
will give a procurement preference for 
qualifying biobased metal cleaners and 
corrosion removers. By that date, Fed-
eral agencies that have the responsi-
bility for drafting or reviewing speci-
fications for products to be procured 
shall ensure that the relevant speci-
fications require the use of biobased 
metal cleaners and corrosion removers. 

[78 FR 34872, June 11, 2013] 

§ 3201.105 Microbial cleaning products. 
(a) Definition. (1) Cleaning agents 

that use microscopic organisms to 
treat or eliminate waste materials 
within drains, plumbing fixtures, sew-
age systems, wastewater treatment 
systems, or on a variety of other sur-
faces. These products typically include 
organisms that digest protein, starch, 
fat, and cellulose. 

(2) Microbial cleaning products for 
which Federal preferred procurement 
applies are: 

(i) Drain maintenance products. Prod-
ucts containing microbial agents that 
are intended for use in plumbing sys-
tems such as sinks, showers, and tubs. 

(ii) Wastewater maintenance products. 
Products containing microbial agents 
that are intended for use in wastewater 
systems such as sewer lines and septic 
tanks. 

(iii) General cleaners. Products con-
taining microbial agents that are in-
tended for multi-purpose cleaning in 
locations such as residential and com-
mercial kitchens and bathrooms. 

(b) Minimum biobased content. The 
minimum biobased content for all mi-
crobial cleaning products shall be 
based on the amount of qualifying 
biobased carbon in the product as a 
percent of the weight (mass) of the 
total organic carbon in the finished 
product. The applicable minimum 
biobased contents for the Federal pre-
ferred procurement products are: 

(1) Drain maintenance products—45 
percent. 

(2) Wastewater maintenance products— 
44 percent. 

(3) General cleaners—50 percent. 
(c) Preference compliance date. No 

later than June 11, 2014, procuring 
agencies, in accordance with this part, 
will give a procurement preference for 
qualifying biobased microbial cleaning 
products. By that date, Federal agen-
cies that have the responsibility for 
drafting or reviewing specifications for 
products to be procured shall ensure 
that the relevant specifications require 
the use of biobased microbial cleaning 
products. 

[78 FR 34872, June 11, 2013] 

§ 3201.106 Paint removers. 
(a) Definition. Products formulated to 

loosen and remove paint from painted 
surfaces. 

(b) Minimum biobased content. The 
Federal preferred procurement product 
must have a minimum biobased con-
tent of at least 41 percent, which shall 
be based on the amount of qualifying 
biobased carbon in the product as a 
percent of the weight (mass) of the 
total organic carbon in the finished 
product. 
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(c) Preference compliance date. No 
later than June 11, 2014, procuring 
agencies, in accordance with this part, 
will give a procurement preference for 
qualifying biobased paint removers. By 
that date, Federal agencies that have 
the responsibility for drafting or re-
viewing specifications for products to 
be procured shall ensure that the rel-
evant specifications require the use of 
biobased paint removers. 

[78 FR 34872, June 11, 2013] 

§ 3201.107 Water turbine bearing oils. 
(a) Definition. Lubricants that are 

specifically formulated for use in the 
bearings found in water turbines for 
electric power generation. Previously 
designated turbine drip oils are used to 
lubricate bearings of shaft driven water 
well turbine pumps. 

(b) Minimum biobased content. The 
Federal preferred procurement product 
must have a minimum biobased con-
tent of at least 46 percent, which shall 
be based on the amount of qualifying 
biobased carbon in the product as a 
percent of the weight (mass) of the 
total organic carbon in the finished 
product. 

(c) Preference compliance date. No 
later than June 11, 2014, procuring 
agencies, in accordance with this part, 
will give a procurement preference for 
qualifying biobased water turbine bear-
ing oils. By that date, Federal agencies 
that have the responsibility for draft-
ing or reviewing specifications for 
products to be procured shall ensure 
that the relevant specifications require 
the use of biobased water turbine bear-
ing oils. 

[78 FR 34872, June 11, 2013] 

PART 3202—VOLUNTARY LABELING 
PROGRAM FOR BIOBASED PROD-
UCTS 

Sec. 
3202.1 Purpose and scope. 
3202.2 Definitions. 
3202.3 Applicability. 
3202.4 Criteria for product eligibility to use 

the certification mark. 
3202.5 Initial approval process. 
3202.6 Appeal processes. 
3202.7 Requirement associated with the cer-

tification mark. 
3202.8 Violations. 

3202.9 Recordkeeping requirements. 
3202.10 Oversight and monitoring. 

AUTHORITY: 7 U.S.C. 8102. 

SOURCE: 76 FR 3806, Jan. 20, 2011, unless 
otherwise noted. Redesignated at 76 FR 53632, 
Aug. 29, 2011. 

§ 3202.1 Purpose and scope. 

The purpose of this part is to set 
forth the terms and conditions for vol-
untary use of the ‘‘USDA Certified 
Biobased Product’’ certification mark. 
This part establishes the criteria that 
biobased products must meet in order 
to be eligible to become certified 
biobased products to which the ‘‘USDA 
Certified Biobased Product’’ mark can 
be affixed, the process manufacturers 
and vendors must use to obtain and 
maintain USDA certification, and the 
recordkeeping requirements for manu-
facturers and vendors who obtain cer-
tification. In addition, this part estab-
lishes specifications for the correct and 
incorrect uses of the certification 
mark, which apply to manufacturers, 
vendors, and other entities. Finally, 
this part establishes actions that con-
stitute voluntary labeling program vio-
lations. 

§ 3202.2 Definitions. 

Applicable minimum biobased content. 
The biobased content at or above the 
level set by USDA to qualify for use of 
the certification mark. 

ASTM International (ASTM). Amer-
ican Society for Testing and Materials 
is a nonprofit organization that pro-
vides an international forum for the 
development and publication of vol-
untary consensus standards for mate-
rials, products, systems, and services. 

Biobased content. The amount of 
biobased carbon in the material or 
product expressed as a percent of 
weight (mass) of the total organic car-
bon in the material or product. For 
BioPreferred Products (products that 
have been identified for Federal pre-
ferred procurement), the biobased con-
tent shall be defined and determined as 
specified in the applicable section of 
subpart B of part 3201. For all other 
products, the biobased content is to be 
determined using ASTM Method D6866, 
Standard Test Methods for Deter-
mining the Biobased Content of Solid, 
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Liquid, and Gaseous Samples Using Ra-
diocarbon Analysis. 

Biobased product. (1) A product deter-
mined by USDA to be a commercial or 
industrial product (other than food or 
feed) that is: 

(i) Composed, in whole or in signifi-
cant part, of biological products, in-
cluding renewable domestic agricul-
tural materials and forestry materials; 
or 

(ii) An intermediate ingredient or 
feedstock. 

(2) The term ‘‘biobased product’’ in-
cludes, with respect to forestry mate-
rials, forest products that meet 
biobased content requirements, not-
withstanding the market share the 
product holds, the age of the product, 

or whether the market for the product 
is new or emerging. 

Certification mark. A combination of 
the certification mark artwork (as de-
fined in this subpart); one of three 
statements identifying whether the 
USDA certification applies to the prod-
uct, the package, or both the product 
and package; and, where applicable, the 
letters ‘‘FP’’ to indicate that the prod-
uct is within a designated product cat-
egory and eligible for Federal preferred 
procurement. The certification mark is 
owned, and its use is managed by, 
USDA (standard trademark law defini-
tion applies). 

Certification mark artwork. The dis-
tinctive image, as shown in Figures 1– 
3, that identifies products as USDA 
Certified. 
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Certified biobased product. A biobased 
product for which the manufacturer or 
vendor of the product has received ap-
proval from USDA to affix to the prod-

uct the ‘‘USDA Certified Biobased 
Product’’ certification mark. 

Days. As used in this part means cal-
endar days. 
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Designated product category. A generic 
grouping of biobased products, includ-
ing those final products made from des-
ignated intermediate ingredients or 
feedstocks, or complex assemblies iden-
tified in subpart B of 7 CFR part 3201, 
that is eligible for the procurement 
preference established under section 
9002 of FSRIA. 

Designated representative. An entity 
authorized by a manufacturer or ven-
dor to affix the USDA certification 
mark to the manufacturer’s or vendor’s 
certified biobased product or its pack-
aging. 

Forest product. A product made from 
materials derived from the practice of 
forestry or the management of growing 
timber. The term ‘‘forest product’’ in-
cludes: 

(1) Pulp, paper, paperboard, pellets, 
lumber, and other wood products; and 

(2) Any recycled products derived 
from forest materials. 

Intermediate ingredient or feedstock. A 
material or compound made in whole 
or in significant part from biological 
products, including renewable agricul-
tural materials (including plant, ani-
mal, and marine materials) or forestry 
materials that have undergone value 
added processing (including thermal, 
chemical, biological, or a significant 
amount of mechanical processing), ex-
cluding harvesting operations, offered 
for sale by a manufacturer or vendor 
and that is subsequently used to make 
a more complex compound or product. 

ISO. The International Organization 
for Standardization, a network of na-
tional standards institutes working in 
partnership with international organi-
zations, governments, industries, busi-
ness, and consumer representatives. 

ISO 9001 conformant. An entity that 
meets all of the requirements of the 
ISO 9001 standard, but that is not re-
quired to be ISO 9001 certified. ISO 9001 
refers to the International Organiza-
tion for Standardization’s standards 
and guidelines relating to ‘‘quality 
management’’ systems. ‘‘Quality man-
agement’’ is defined as what the manu-
facturer does to ensure that its prod-
ucts or services satisfy the customer’s 
quality requirements and comply with 
any regulations applicable to those 
products or services. 

Manufacturer. An entity that per-
forms the necessary chemical and/or 
mechanical processes to make a final 
marketable product. 

Other entity. Any person, group, pub-
lic or private organization, or business 
other than USDA, or manufacturers or 
vendors of biobased products that may 
wish to use the ‘‘USDA Certified 
Biobased Product’’ certification mark 
in informational or promotional mate-
rial related to a certified biobased 
product. 

Program Manager. The manager of the 
BioPreferred Program. 

Qualified biobased product. A product 
that is eligible for federal preferred 
procurement because it meets the defi-
nition and minimum biobased content 
criteria for one or more designated 
product categories, or one or more des-
ignated intermediate ingredient or 
feedstock categories, as specified in 
subpart B of 7 CFR part 3201. 

Renewable chemical. A monomer, 
polymer, plastic, formulated product, 
or chemical substance produced from 
renewable biomass. 

USDA. The United States Depart-
ment of Agriculture. 

Vendor. An entity that offers for sale 
final marketable biobased products 
that are produced by manufacturers. 

[76 FR 3806, Jan. 20, 2011. Redesignated and 
amended at 76 FR 53632, Aug. 29, 2011; 80 FR 
34036, June 15, 2015] 

§ 3202.3 Applicability. 

(a) Manufacturers, vendors, and des-
ignated representatives. The require-
ments in this part apply to all manu-
facturers and vendors, and their des-
ignated representatives, who wish to 
participate in the USDA voluntary la-
beling program for biobased products. 
Manufacturers and vendors wishing to 
participate in the voluntary labeling 
program are required to obtain and 
maintain product certification. 

(b) Other entities. The requirements in 
this part apply to other entities who 
wish to use the certification mark in 
promoting the sales or the public 
awareness of certified biobased prod-
ucts. 
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§ 3202.4 Criteria for product eligibility 
to use the certification mark. 

A product must meet each of the cri-
teria specified in paragraphs (a) 
through (c) of this section in order to 
be eligible to receive biobased product 
certification. 

A product must meet each of the cri-
teria specified in paragraphs (a) and (b) 
of this section in order to be eligible to 
receive biobased product certification. 

(a) Biobased product. The product for 
which certification is sought must be a 
biobased product as defined in § 3202.2 
of this part. 

(b) Minimum biobased content. The 
biobased content of the product must 
be equal to or greater than the applica-
ble minimum biobased content, as de-
scribed in paragraphs (b)(1) through 
(b)(4) of this section. 

(1) Qualified Biobased Products—(i) 
Product is within a single product cat-
egory. If the product is within a single 
product category that, at the time the 
application for certification is sub-
mitted, has been designated by USDA 
for Federal preferred procurement, the 
applicable minimum biobased content 
is the minimum biobased content spec-
ified for the item as found in subpart B 
of 7 CFR part 3201. 

(ii) Product is within multiple product 
categories. If a biobased product is mar-
keted within more than one product 
category identified for preferred Fed-
eral purchasing, uses the same pack-
aging for each product, and the appli-
cant seeks certification of the product, 
the product’s biobased content must 
meet or exceed the specified minimum 
biobased content for each of the appli-
cable product categories in order to use 
the certification mark on the product. 
However, if the manufacturer packages 
the product differently for each prod-
uct category, then the applicable min-
imum biobased contents are those es-
tablished under paragraph (b)(1)(i) of 
this section for each product category 
for which the applicant seeks to use 
the certification mark. 

(2) Finished biobased products that are 
not Qualified Biobased Products. (i) If 
the product is not an intermediate in-
gredient or feedstock, and is not within 
a product category eligible for Federal 
preferred procurement at the time the 
application for certification is sub-

mitted, the applicable minimum 
biobased content is 25 percent. Manu-
facturers, vendors, groups of manufac-
turers and/or vendors, and trade asso-
ciations may propose an alternative 
applicable minimum biobased content 
for the product by developing, in con-
sultation with USDA, and conducting 
an analysis to support the proposed al-
ternative applicable minimum biobased 
content. If approved by USDA, the pro-
posed alternative applicable minimum 
biobased content would become the ap-
plicable minimum biobased content for 
the product to be labeled. 

(ii) If a product certified under para-
graph (b)(2)(i) of this section is within 
a product category that USDA subse-
quently designates for Federal pre-
ferred procurement, the applicable 
minimum biobased content shall be-
come, as of the effective date of the 
final designation rule, the minimum 
biobased content specified for the item 
as found in subpart B of 7 CFR part 
3201. 

(3) Products that are intermediate ingre-
dients or feedstocks. (i) If the product is 
an intermediate ingredient or feed-
stock that is not eligible for Federal 
preferred procurement at the time the 
application for certification is sub-
mitted, the applicable minimum 
biobased content is 25 percent. Manu-
facturers, vendors, groups of manufac-
turers and/or vendors, and trade asso-
ciations may propose an alternative 
applicable minimum biobased content 
for the product by developing, in con-
sultation with USDA, and conducting 
an analysis to support the proposed al-
ternative applicable minimum biobased 
content. If approved by USDA, the pro-
posed alternative applicable minimum 
biobased content would become the ap-
plicable minimum biobased content for 
the intermediate ingredient or feed-
stock product to be labeled. 

(ii) If a product certified under para-
graph (b)(3)(i) of this section is within 
a category that USDA subsequently 
designates for Federal preferred pro-
curement, the applicable minimum 
biobased content shall become, as of 
the effective date of the final designa-
tion rule, the minimum biobased con-
tent specified for the item as found in 
subpart B of 7 CFR part 3201. 
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(4) Finished products that are complex 
assemblies. (i) If the product is a com-
plex assembly, as defined in subpart A 
of 7 CFR part 3201, that is not eligible 
for federal preferred procurement at 
the time the application for certifi-
cation is submitted, the applicable 
minimum biobased content is 25 per-
cent. The biobased content shall be de-
termined using the procedures speci-
fied in § 3201.7(c)(3) of this chapter. 
Manufacturers, vendors, groups of 
manufacturers and/or vendors, and 
trade associations may propose an al-
ternative applicable minimum biobased 
content for the product by developing, 
in consultation with USDA, and con-
ducting an analysis to support the pro-
posed alternative applicable minimum 
biobased content. If approved by 
USDA, the proposed alternative appli-
cable minimum biobased content would 
become the applicable minimum 
biobased content for the complex as-
sembly to be labeled. 

(ii) If a product certified under para-
graph (b)(4)(i) of this section is within 
a category that USDA subsequently 
designates for federal preferred pro-
curement, the applicable minimum 
biobased content shall become, as of 
the effective date of the final designa-
tion rule, the minimum biobased con-
tent specified for the item as found in 
subpart B of 7 CFR part 3201. 

(c) Innovative approach. In deter-
mining eligibility for certification 
under the BioPreferred Program, 
USDA will consider as eligible only 
those products that use innovative ap-
proaches in the growing, harvesting, 
sourcing, procuring, processing, manu-
facturing, or application of the 
biobased product. USDA will consider 
products that meet one or more of the 
criteria in paragraphs (c)(1) through (4) 
of this section to be eligible for certifi-
cation. USDA will also consider other 
documentation of innovative ap-
proaches in the growing, harvesting, 
sourcing, procuring, processing, manu-
facturing, or application of biobased 
products on a case by case basis. USDA 
may deny certification for any prod-
ucts whose manufacturers are unable 
to provide USDA with the documenta-
tion necessary to verify claims that in-
novative approaches are used in the 
growing, harvesting, sourcing, pro-

curing, processing, manufacturing, or 
application of their biobased products. 

(1) Product applications. (i) The 
biobased product or material is used or 
applied in applications that differ from 
historical applications; or 

(ii) The biobased product or material 
is grown, harvested, manufactured, 
processed, sourced, or applied in other 
innovative ways; or 

(iii) The biobased content of the 
product or material makes its composi-
tion different from products or mate-
rial used for the same historical uses or 
applications. 

(2) Manufacturing and processing. (i) 
The biobased product or material is 
manufactured or processed using re-
newable, biomass energy or using tech-
nology that is demonstrated to in-
crease energy efficiency or reduce reli-
ance on fossil-fuel based energy 
sources; or 

(ii) The biobased product or material 
is manufactured or processed with 
technologies that ensure high feed-
stock material recovery and use. 

(3) Environmental Product Declaration. 
The product has a current Environ-
mental Product Declaration as defined 
by International Standard ISO 14025, 
Environmental Labels and Declara-
tions—Type III Environmental Dec-
larations—Principles and Procedures. 

(4) Raw material sourcing. (i) The raw 
material used in the product is sourced 
from a Legal Source, a Responsible 
Source, or a Certified Source as des-
ignated by ASTM D7612—10, Standard 
Practice for Categorizing Wood and 
Wood-Based Products According to 
Their Fiber Sources; or 

(ii) The raw material used in the 
product is 100% resourced or recycled 
(such as material obtained from build-
ing deconstruction); or 

(iii) The raw material used in the 
product is from an urban environment 
and is acquired as a result of activities 
related to a natural disaster, land 
clearing, right-of-way maintenance, 
tree health improvement, or public 
safety. 

[76 FR 3806, Jan. 20, 2011. Redesignated and 
amended at 76 FR 53632, Aug. 29, 2011; 80 FR 
34038, June 15, 2015] 
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§ 3202.5 Initial approval process. 

(a) Application. Manufacturers and 
vendors seeking USDA approval to use 
the certification mark for an eligible 
biobased product must submit a USDA- 
approved application for each biobased 
product. A standardized application 
form and instructions are available on 
the USDA BioPreferred Program Web 
site (http://www.biopreferred.gov). The 
contents of an acceptable application 
are as specified in paragraphs (a)(1) 
through (a)(4) of this section. 

(1) General content. The applicant 
must provide contact information and 
product information including all 
brand names or other identifying infor-
mation, intended uses of the product, 
information to document that one or 
more of the innovative approach cri-
teria specified in section 3202.4(c) has 
been met, and, if applicable, the cor-
responding product category classifica-
tion for federal preferred procurement. 
The applicant must also provide a sam-
ple of the product to be analyzed by a 
third-party, ISO 9001 conformant, test-
ing entity for determination of the 
biobased content. In situations where a 
new product for which certification is 
sought is composed of the same 
biobased ingredients and has the same 
biobased content as a product that has 
already been certified, the manufac-
turer may, in lieu of having the new 
product tested, self-declare the 
biobased content of the new product by 
referencing the tested biobased content 
of the original certified product. Cer-
tification of the original product must 
have been obtained by either the manu-
facturer of the new product or by the 
supplier of the biobased ingredients 
used in the new product. 

(2) Certifications. The applicant must 
certify in the application that the 
product for which use of the certifi-
cation mark is sought is a biobased 
product as defined in § 3202.2 of this 
part. 

(3) Commitments. The applicant must 
sign a statement in the application 
that commits the applicant to submit-
ting to USDA the information specified 
in paragraph (c)(1) through (c)(4) of this 
section, which USDA will post to the 
USDA BioPreferred Program Web site, 
and to providing USDA with up-to-date 

information for posting on this Web 
site. 

(4) Application fee. Effective (date to 
be added after authority to collect fee 
is granted), applicants must submit an 
application fee of $500 with each com-
pleted application for certification. In-
structions for submitting the applica-
tion fee are available on the USDA Bio-
Preferred Program Web site (http:// 
www.biopreferred.gov), along with the 
application form and instructions. 

(b) Evaluation of applications. (1) 
USDA will evaluate each application to 
determine if it contains the informa-
tion specified in paragraph (a) of this 
section. If USDA determines that the 
application is not complete, USDA will 
return the application to the applicant 
with an explanation of its deficiencies. 
Once the deficiencies have been ad-
dressed, the applicant may resubmit 
the application, along with a cover let-
ter explaining the changes made, for 
re-evaluation by USDA. USDA will 
evaluate resubmitted applications sep-
arately from first-time applications, 
and those with the earliest original ap-
plication submittal date will be given 
first priority. 

(2)(i) USDA will evaluate each com-
plete application to determine compli-
ance with the criteria specified in 
§ 3202.4. USDA will provide a written re-
sponse to each applicant within 60 days 
after the receipt of a complete applica-
tion, informing the applicant of wheth-
er the application has been condi-
tionally approved or has been dis-
approved. 

(ii) For those applications that are 
conditionally approved, a notice of cer-
tification, as specified in paragraph (c) 
of this section, must be issued before 
the use of the certification mark can 
begin. 

(iii) For those applications that are 
disapproved, USDA will issue a notice 
of denial of certification and will in-
form the applicant in writing of each 
criterion not met. Applicants who re-
ceive a notice of denial of certification 
may appeal using the procedures speci-
fied in § 3202.6. 

(c) Notice of certification. After notifi-
cation that its application has been 
conditionally approved, the applicant 
must provide to USDA (for posting by 
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USDA on the USDA BioPreferred Pro-
gram Web site) the information speci-
fied in paragraphs (c)(1) through (c)(4) 
of this section. Once USDA confirms 
that the information is received and 
complete, USDA will issue a notice of 
certification to the applicant. Upon re-
ceipt of a notice of certification, the 
applicant may begin using the certifi-
cation mark on the certified biobased 
product. Paragraph (c)(5) of this sec-
tion presents the procedures for revis-
ing the information provided under 
paragraphs (c)(1) through (4) of this 
section after a notice of certification 
has been issued. 

(1) The product’s brand name(s), or 
other identifying information. 

(2) Contact information, including 
the name, mailing address, email ad-
dress, and telephone number of the ap-
plicant. 

(3) The biobased content of the prod-
uct. 

(4) A hot link directly to the appli-
cant’s Web site (if available). 

(5) If at any time, during the applica-
tion process or after a product has been 
certified, any of the information speci-
fied in paragraphs (c)(1) through (4) of 
this section changes, the applicant 
must notify USDA of the change with-
in 30 days. Such notification must be 
provided in writing to USDA. 

(d) Term of certification. (1) The effec-
tive date of certification is the date on 
which the applicant receives a notice 
of certification from USDA. Except as 
specified in paragraphs (d)(2)(i) through 
(d)(2)(v) of this section, certifications 
will remain in effect as long as the 
product is manufactured and marketed 
in accordance with the approved appli-
cation and the requirements of this 
subpart. 

(2)(i) If the product formulation of a 
certified product is changed such that 
the biobased content of the product is 
reduced to a level below that reported 
in the approved application, the exist-
ing certification will not be valid for 
the product under the revised condi-
tions and the manufacturer or vendor, 
as applicable, and its designated rep-
resentatives must discontinue affixing 
the certification mark to the product 
and must not initiate any further ad-
vertising of the product using the cer-
tification mark. USDA will consider a 

product under such revised conditions 
to be a reformulated product, and the 
manufacturer or vendor, as applicable, 
must submit a new application for cer-
tification using the procedures speci-
fied in paragraph (a) of this section. 

(ii) If the product formulation of a 
certified product is changed such that 
the biobased content of the product is 
increased from the level reported in 
the approved application, the existing 
certification will continue to be valid 
for the product. 

(iii) If the applicable required min-
imum biobased content for a product to 
be eligible to display the certification 
mark is revised by USDA, manufactur-
ers and vendors may continue to label 
their previously certified product only 
if it meets the new minimum biobased 
content level. In those cases where the 
biobased content of a certified product 
fails to meet the new minimum 
biobased content level, USDA will no-
tify the manufacturer or vendor that 
their certification is no longer valid. 
Such manufacturers and vendors must 
increase the biobased content of their 
product to a level at or above the new 
minimum biobased content level and 
must re-apply for certification within 
60 days if they wish to continue to use 
the certification mark. Manufacturers 
and vendors who have re-applied for 
certification may continue using the 
existing certification mark until they 
receive notification from USDA on the 
results of their re-application for cer-
tification. 

(iv) All certifications are subject to 
USDA periodic auditing activities, as 
described in § 3202.10(d). If a manufac-
turer or vendor of a certified biobased 
product fails to participate in such 
audit activities or if such audit activi-
ties reveal biobased content violations, 
as specified in § 3202.8(b)(1), the certifi-
cation will be subject to suspension 
and revocation according to the proce-
dures specified in § 3202.8(c). 

(v) If USDA discovers that a certifi-
cation has been issued for an ineligible 
biobased product as a result of errors 
on the part of USDA during the ap-
proval process, USDA will notify the 
product’s manufacturer or vendor in 

VerDate Sep<11>2014 09:11 Apr 13, 2017 Jkt 241026 PO 00000 Frm 00192 Fmt 8010 Sfmt 8010 Y:\SGML\241026.XXX 241026pm
an

gr
um

 o
n 

D
S

K
3G

D
R

08
2P

R
O

D
 w

ith
 C

F
R



183 

Office of Procurement and Property Management, USDA § 3202.7 

writing that the certification is re-
voked effective 30 days from the date of 
the notice. 

[76 FR 3806, Jan. 20, 2011. Redesignated and 
amended at 76 FR 53632, Aug. 29, 2011; 80 FR 
34038, June 15, 2015] 

§ 3202.6 Appeal processes. 
An applicant for certification may 

appeal a notice of denial of certifi-
cation to the Program Manager. Enti-
ties that have received a notice of vio-
lation, and manufacturers and vendors 
of certified biobased products who have 
received a notice of suspension or rev-
ocation, may appeal to the Program 
Manager. 

(a)(1) Appeals to the Program Man-
ager must be filed within 30 days of re-
ceipt by the appellant of a notice of de-
nial of certification, a notice of viola-
tion, a notice of suspension, or a notice 
of revocation. Appeals must be filed in 
writing and addressed to: Program 
Manager, USDA Voluntary Labeling 
Program for Biobased Products, Room 
361, Reporters Building, 300 Seventh 
Street, SW., Washington, DC 20024. 

(2) All appeals must include a copy of 
the adverse decision and a statement of 
the appellant’s reasons for believing 
that the decision was not made in ac-
cordance with applicable program reg-
ulations, policies, or procedures, or 
otherwise was not proper. 

(b)(1) If the Program Manager sus-
tains an applicant’s appeal of a notice 
of denial of certification, USDA will 
issue a notice of certification to the 
applicant for its biobased product. 

(2) If the Program Manager sustains 
a manufacturer’s or vendor’s appeal of 
a notice of violation, USDA will re-
scind the notice and no further action 
will be taken by USDA. 

(3) If the Program Manager sustains 
a manufacturer’s or vendor’s appeal of 
a notice of suspension, the manufac-
turer, vendor, and their designated rep-
resentative(s) may immediately re-
sume affixing the certification mark to 
the certified biobased product and 
USDA will reinstate the product’s in-
formation to the USDA BioPreferred 
Program Web site. 

(4) If the Program Manager sustains 
a manufacturer’s or vendor’s appeal of 
a notice of revocation, the manufac-
turer or vendor, and its designated rep-

resentatives may immediately resume 
affixing the certification mark to the 
certified biobased product and sell and 
distribute the certified biobased prod-
uct with the certification mark. In ad-
dition, USDA will reinstate the prod-
uct’s information to the USDA BioPre-
ferred Program Web site. 

(c) If the Program Manager sustains 
a manufacturer’s or vendor’s appeal of 
its product’s exclusion from the pro-
gram, the manufacturers or vendors 
may then apply for certification to use 
the certification mark on that product, 
as specified in § 3202.5(a) of this part. 

(d) Appeals of any of the Program 
Manager’s decisions may be made to 
the USDA Assistant Secretary for Ad-
ministration. Appeals must be made, in 
writing, within 30 days of receipt of the 
Program Manager’s decision and ad-
dressed to: Assistant Secretary for Ad-
ministration, Room 209A, Whitten 
Building, 1400 Independence Avenue, 
SW., Washington, DC 20250–0103. If the 
Assistant Secretary for Administration 
sustains an appeal, the provisions of 
paragraph (b) of this section will apply. 

[76 FR 3806, Jan. 20, 2011. Redesignated and 
amended at 76 FR 53632, Aug. 29, 2011] 

§ 3202.7 Requirements associated with 
the certification mark. 

(a) Who may use the certification mark? 
(1) Manufacturers and vendors. Only 
manufacturers and vendors who have 
received a notice of certification, or 
designated representatives of the man-
ufacturer or vendor, may affix the offi-
cial certification mark (in one of the 
three variations, as applicable) to the 
product or its packaging. A manufac-
turer or vendor who has received a no-
tice of certification for a product under 
this part: 

(i) May use the certification mark on 
the product, its packaging, and other 
related materials including, but not 
limited to, advertisements, catalogs, 
specification sheets, procurement data-
bases, promotional material, Web sites, 
or user manuals for that product, ac-
cording to the requirements set forth 
in this section; and 

(ii) Is responsible for the manner in 
which the mark is used by its compa-
nies, as well as its designated rep-
resentatives, including advertising 
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agencies, marketing and public rela-
tions firms and subcontractors. 

(2) Other entities. (i) Other entities 
may use the mark to advertise or pro-
mote certified biobased products in 
materials including, but not limited to, 
advertisements, catalogs, procurement 
databases, Web sites, and promotional 
and educational materials, as long as 
the manufacturer or vendor of the 
product, or one of their designated rep-
resentatives, has affixed the mark to 
the product or its packaging. 

(ii) Other entities may use the cer-
tification mark; the phrase ‘‘USDA 
Certified Biobased Product/Package/ 
Product & Package,’’ as applicable; and 
the BioPreferred Program name in gen-
eral statements as described in para-
graph (b) of this section, as long as the 
statements do not imply that a non- 
certified biobased product is certified. 

(b) Correct usage of the certification 
mark. (1) The certification mark can be 
affixed only to certified biobased prod-
ucts and their associated packaging. 

(2) The certification mark may be 
used in material including, but not 
limited to, advertisements, catalogs, 
procurement databases, Web sites, and 
promotional and educational materials 
to distinguish products that are cer-
tified for use of the label from those 
that are not certified. The certification 
mark may be used in advertisements 
for both certified biobased products 
and non-certified/labeled products if 
the advertisement clearly indicates 
which products are certified/labeled. 
Care must be taken to avoid implying 
that any non-certified products are cer-
tified. 

(3) The certification mark may be 
used without reference to a specific 
certified biobased product only when 
informing the public about the purpose 
of the certification mark. For example, 
the following or similar claim is ac-
ceptable: ‘‘Look for the ‘USDA Cer-
tified Biobased Product’ certification 
mark. It means that the product meets 
USDA standards for the amount of 
biobased content and the manufacturer 
or vendor has provided relevant infor-
mation on the product to be posted on 
the USDA BioPreferred Program Web 
site.’’ This exception allows manufac-
turers, vendors, and other entities to 
use the certification mark in docu-

ments such as corporate reports, but 
only in an informative manner, not as 
a statement of product certification. 

(4) The certification mark may ap-
pear next to a picture of the product(s) 
or text describing it. 

(5) The certification mark must 
stand alone and not be incorporated 
into any other certification mark or 
logo designs. 

(6) The certification mark may be 
used as a watermark provided the use 
does not violate any usage restrictions 
specified in this part. 

(7) The text portion of the certifi-
cation mark must be written in 
English and may not be translated, 
even when the certification mark is 
used outside of the United States. 

(c) Incorrect usage of the certification 
mark. (1) The certification mark shall 
not be used on any product that has 
not been certified by USDA as a 
‘‘USDA Certified Biobased Product.’’ 

(2) The certification mark shall not 
be used on any advertisements or infor-
mational materials where both cer-
tified biobased products and non-cer-
tified products are shown unless it is 
clear that the certification mark ap-
plies to only the certified biobased 
product(s). 

(3) The certification mark shall not 
be used to imply endorsement by USDA 
or the BioPreferred Program of any 
particular product, service, or com-
pany. 

(4) The certification mark shall not 
be used in any form that could be mis-
leading to the consumer. 

(5) The certification mark shall not 
be used by manufacturers or vendors of 
certified products in a manner dispar-
aging to USDA or any other govern-
ment body. 

(6) The certification mark shall not 
be used with an altered certification 
mark or incorporated into other label 
or logo designs. 

(7) The certification mark shall not 
be used on business cards, company let-
terhead, or company stationery. 

(8) The certification mark shall not 
be used in, or as part of, any company 
name, logo, product name, service, or 
Web site, except as may be provided for 
in this part. 

(9) The certification mark shall not 
be used in a manner that violates any 
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of the applicable requirements con-
tained in this part. 

(d) Imported products. The certifi-
cation mark can be used only with a 
product that is certified by USDA 
under this part. The certification mark 
cannot be used to imply that a product 
meets or exceeds the requirements of 
biobased programs in other countries. 
Products imported for sale in the U.S. 
must adhere to the same guidelines as 
U.S.-sourced biobased products. Any 
product sold in the U.S. as a ‘‘USDA 
Certified Biobased Product/Package/ 
Product & Package’’ must have re-
ceived certification from USDA. 

(e) Contents of the certification mark. 
The certification mark shall consist of 
the certification mark artwork, the 
biobased content percentage, and one 
of the three variations of text specified 
in paragraphs (e)(1) through (e)(3) of 
this section, as applicable. 

(1) USDA Certified Biobased Product. 
(2) USDA Certified Biobased Product: 

Package. 
(3) USDA Certified Biobased Product 

& Package. 
(f) Physical aspects of the certification 

mark. The certification mark artwork 
may not be altered, cut, separated into 
components, or distorted in appearance 
or perspective. Certification marks 
that are applied to biobased products 
that have been designated for preferred 
Federal procurement will include the 
letters ‘‘FP’’ as part of the certifi-
cation mark artwork. The certification 
mark must appear only in the colors 
specified in paragraphs (f)(1) through 
(f)(3) of this section, unless approval is 
given by USDA for an exception. 

(1) A multi-color version of the cer-
tification mark is preferred. The cer-
tification mark colors to be applied 
will be stipulated in the ‘‘Marketing 
Guides’’ document available on the 
USDA BioPreferred Program Web site 
(http://www.biopreferred.gov). 

(2) A one-color version of the certifi-
cation mark may be substituted for the 
multi-color version as long as the one 
color used is one of the multi-color 
choices reapplied without modifica-
tion. Further guidance on the one-color 
certification mark application will also 
be detailed in the ‘‘Marketing Guides.’’ 

(3) A black and white version of the 
certification mark is acceptable. 

(g) Placement of the certification mark. 
(1) The certification mark can appear 
directly on a product, its associated 
packaging, in user manuals, and in 
other materials including, but not lim-
ited to, advertisements, catalogs, pro-
curement databases, and promotional 
and educational materials. 

(2) The certification mark shall not 
be placed in a manner that is ambig-
uous about which product is a certified 
biobased product or that could indicate 
certification of a non-certified product. 

(3) When used to distinguish a cer-
tified biobased product in material in-
cluding, but not limited to, advertise-
ments, catalogs, procurement data-
bases, Web sites, and promotional and 
educational materials, the certifi-
cation mark must appear near a pic-
ture of the product or the text describ-
ing it. 

(i) If all products on a page are cer-
tified biobased products, the certifi-
cation mark may be placed anywhere 
on the page. 

(ii) If a page contains a mix of cer-
tified biobased products and non-cer-
tified products, the certification mark 
shall be placed in close proximity to 
the certified biobased products. An in-
dividual certification mark near each 
certified biobased product may be nec-
essary to avoid confusion. 

(h) Minimum size and clear space rec-
ommendations for the certification mark— 
(1) The certification mark may be sized 
to fit the individual application as long 
as the correct proportions are main-
tained and the certification mark re-
mains legible. 

(2) A border of clear space must sur-
round the certification mark and must 
be of sufficient width to offset it from 
surrounding images and text and to 
avoid confusion. If the certification 
mark’s color is similar to the back-
ground color of the product or pack-
aging, the certification mark in a con-
trasting (i.e., black, white) color may 
be used. 

(i) Where to obtain copies of the certifi-
cation mark artwork. The certification 
mark artwork is available at the USDA 
BioPreferred Program Web site http:// 
www.biopreferred.gov. 
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§ 3202.8 Violations. 

This section identifies the types of 
actions that USDA considers violations 
under this part and the penalties (e.g., 
the suspension or revocation of certifi-
cation) associated with such violations. 

(a) General. Violations under this sec-
tion occur on a per product basis and 
the penalties are to be applied on a per 
product basis. Entities cited for a vio-
lation under this section may appeal 
using the provisions in § 3202.6. If cer-
tification for a product is revoked, the 
manufacturer or vendor whose certifi-
cation has been revoked may seek re- 
certification for the product using the 
procedures specified under the provi-
sions in § 3202.5. 

(b) Types of violations. Actions that 
will be considered violations of this 
part include, but are not limited to, 
the following specific examples: 

(1) Biobased content violations. The 
Program Manager will utilize occa-
sional random testing of certified 
biobased products to compare the 
biobased content of the tested product 
with the product’s applicable minimum 
biobased content and the biobased con-
tent reported by the manufacturer or 
vendor in its approved application. 
Such testing will be conducted using 
ASTM Method D6866. USDA will pro-
vide a copy of the results of its testing 
to the applicable manufacturer or ven-
dor. 

(i) If USDA testing shows that the 
biobased content of a certified biobased 
product is less than its applicable min-
imum biobased content, then a viola-
tion of this part will have occurred. 

(ii) If USDA testing shows that the 
biobased content is less than that re-
ported by the manufacturer or vendor 
in its approved application, but is still 
equal to or greater than its applicable 
minimum biobased content(s), USDA 
will provide written notification to the 
manufacturer or vendor. The manufac-
turer or vendor must submit, within 90 
days from receipt of USDA written no-
tification, a new application for the 
lower biobased content. Failure to sub-
mit a new application within 90 days 
will be considered a violation of this 
part. 

(A) The manufacturer or vendor can 
submit in the new application the 

biobased content reported to it by 
USDA in the written notification. 

(B) Alternatively, the manufacturer 
or vendor may elect to retest the prod-
uct in question and submit the results 
of the retest in the new application. If 
the manufacturer or vendor elects to 
retest the product, it must test a sam-
ple of the current product. 

(2) Certification mark violations. (i) 
Any usage or display of the certifi-
cation mark that does not conform to 
the requirements specified in § 3202.7. 

(ii) Affixing the certification mark to 
any product prior to issuance of a no-
tice of certification from USDA. 

(iii) Affixing the certification mark 
to a certified biobased product during 
periods when certification has been 
suspended or revoked. 

(3) Application violations. Knowingly 
providing false or misleading informa-
tion in any application for certifi-
cation of a biobased product con-
stitutes a violation of this part. 

(4) USDA BioPreferred Program Web 
site violations. Failure to provide to 
USDA updated information when the 
information for a certified biobased 
product becomes outdated or when new 
information for a certified biobased 
product becomes available constitutes 
a violation of this part. 

(c) Notice of violations and associated 
actions. USDA will provide the applica-
ble manufacturer or vendor or their 
designated representatives and any in-
volved other entity known to USDA 
written notification of any violations 
identified by USDA. USDA will first 
issue a preliminary notice that appar-
ent violations have been identified. If 
satisfactory resolution of the apparent 
violation is not reached within 30 days 
from receipt of the preliminary notice, 
USDA will issue a notice of violation. 
Entities who receive a notice of viola-
tion for a biobased content violation 
must correct the violation(s) within 90 
days from receipt of the notice of vio-
lation. Entities who receive a notice of 
violation for other types of violations 
also must correct the violation(s) with-
in 90 days from receipt of the notice of 
violation. If the entity receiving a no-
tice of violation is a manufacturer, a 
vendor, or a designated representative 
of a manufacturer or vendor, USDA 
will pursue notices of suspensions and 
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revocation, as discussed in paragraphs 
(c)(1) and (c)(2) of this section. USDA 
reserves the right to further pursue ac-
tion against these entities as provided 
for in paragraph (c)(3) of this section. If 
the entity receiving a notice of viola-
tion is an ‘‘other entity’’ (i.e., not a 
manufacturer, vendor, or designated 
representative), then USDA will pursue 
action according to paragraph (c)(3) of 
this section. Entities that receive no-
tices of suspension or revocation may 
appeal such notices using the proce-
dures specified in § 3202.6. 

(1) Suspension. (i) If a violation is ap-
plicable to a manufacturer, vendor, or 
designated representative and the ap-
plicable entity fails to make the re-
quired corrections within 90 days of re-
ceipt of a notice of violation, USDA 
will notify the manufacturer or vendor, 
as appropriate, of the continuing viola-
tion, and the USDA certification for 
that product will be suspended. As of 
the date that the manufacturer or ven-
dor receives a notice of suspension, the 
manufacturer or vendor and their des-
ignated representatives must not affix 
the certification mark to any of that 
product, or associated packaging, not 
already labeled and must not distribute 
any additional products bearing the 
certification mark. USDA will both re-
move the product information from the 
USDA BioPreferred Program Web site 
and actively communicate the product 
suspension to buyers in a timely and 
overt manner. 

(ii) If, within 30 days from receipt of 
the notice of suspension, the manufac-
turer or vendor whose USDA product 
certification has been suspended makes 
the required corrections and notifies 
USDA that the corrections have been 
made, the manufacturer or vendor and 
their designated representatives may, 
upon receipt of USDA approval of the 
corrections, resume use of the certifi-
cation mark. USDA will also restore 
the product information to the USDA 
BioPreferred Program Web site. 

(2) Revocation. (i) If a manufacturer 
or vendor whose USDA product certifi-
cation has been suspended fails to 
make the required corrections and no-
tify USDA of the corrections within 30 
days of the date of the suspension, 
USDA will notify the manufacturer or 

vendor that the certification for that 
product is revoked. 

(ii) As of the date that the manufac-
turer or vendor receives the notice re-
voking USDA certification, the manu-
facturer or vendor and their designated 
representatives must not affix the cer-
tification mark to any of that product 
not already labeled. In addition, the 
manufacturer or vendor and their des-
ignated representatives are prohibited 
from further sales of product to which 
the certification mark is affixed. 

(iii) If a manufacturer or vendor 
whose product certification has been 
revoked wishes to use the certification 
mark, the manufacturer or vendor 
must follow the procedures required for 
original certification. 

(3) Other remedies. In addition to the 
suspension or revocation of the certifi-
cation to use the label, depending on 
the nature of the violation, USDA may 
pursue suspension or debarment of the 
entities involved in accordance with 2 
CFR part 417 and 48 CFR subpart 9.4. 
USDA further reserves the right to pur-
sue any other remedies available by 
law, including any civil or criminal 
remedies, against any entity that vio-
lates the provisions of this part. 

[76 FR 3806, Jan. 20, 2011. Redesignated and 
amended at 76 FR 53632, Aug. 29, 2011; 80 FR 
34039, June 15, 2015] 

§ 3202.9 Recordkeeping requirements. 

(a) Records. Manufacturers and ven-
dors shall maintain records docu-
menting compliance with this part for 
each product that has received certifi-
cation to use the label, as specified in 
paragraphs (a)(1) through (a)(3) of this 
section. 

(1) The results of all tests, and any 
associated calculations, performed to 
determine the biobased content of the 
product. 

(2) The date the applicant receives 
certification from USDA, the dates of 
changes in formulation that affect the 
biobased content of certified biobased 
products, and the dates when the 
biobased content of certified biobased 
products was tested. 

(3) Documentation of analyses per-
formed by manufacturers to support 
claims of environmental or human 
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health benefits, life cycle cost, sustain-
ability benefits, and product perform-
ance made by the manufacturer. 

(b) Record retention. For each cer-
tified biobased product, records kept 
under paragraph (a) of this section 
must be maintained for at least three 
years beyond the end of the label cer-
tification period (i.e., three years be-
yond the period of time when manufac-
turers and vendors cease using the cer-
tification mark). Records may be kept 
in either electronic format or hard 
copy format. All records kept in elec-
tronic format must be readily acces-
sible, and/or provided by request during 
a USDA audit. 

§ 3202.10 Oversight and monitoring. 
(a) General. USDA will conduct over-

sight and monitoring of manufacturers, 
vendors, designated representatives, 
and other entities involved with the 
voluntary product labeling program to 
ensure compliance with this part. This 
oversight will include, but not be lim-
ited to, conducting facility visits of 
manufacturers and vendors who have 
certified biobased products, and of 
their designated representatives. Man-
ufacturers, vendors, and their des-
ignated representatives are required to 
cooperate fully with all USDA audit ef-
forts for the enforcement of the vol-
untary labeling program. 

(b) Biobased content testing. USDA 
will conduct biobased content testing 
of certified biobased products, as de-
scribed in § 3202.8(b)(1) to ensure com-
pliance with this part. 

(c) Inspection of records. Manufactur-
ers, vendors, and their designated rep-
resentatives must allow Federal rep-
resentatives access to the records re-
quired under § 3202.9 for inspection and 
copying during normal Federal busi-
ness hours. 

(d) Audits. USDA expects to conduct 
audits of the voluntary labeling pro-
gram on an ongoing basis with audit 
activities conducted every other cal-
endar year (bi-annually). Audit activi-
ties will include three stages and will 
be conducted in sequential order as fol-
lows: 

(1) Stage 1 auditing includes con-
tacting all participants via email and 
requesting that they complete a ‘‘Dec-
laration of Conformance Form.’’ Pro-

gram participants are asked to confirm 
that they still manufacture the prod-
uct and that the formulation and man-
ufacturing processes remain the same. 
Participants are also asked to list all 
active products and advise the USDA of 
any complaints regarding the claim of 
the biobased content. The first Stage 1 
auditing activity was completed in 2012 
and the second Stage 1 audit will be 
conducted in 2018. 

(2) Stage 2 auditing consists of a ran-
dom sampling of certified products to 
confirm the accuracy of biobased con-
tent percentages claimed. The partici-
pants whose products are selected will 
be required to submit product samples 
to be tested by independent testing 
labs at USDA expense. The first Stage 
2 auditing activity began in 2014 and is 
scheduled to be completed during 2015 
and the second Stage 2 audit will be 
conducted in 2020. 

(3) Stage 3 auditing requires manu-
facturers of products that have been 
certified for 5 years or more to have 
their products re-tested at their ex-
pense to confirm that the biobased con-
tent remains at or above the level at 
which the product was originally cer-
tified. The first Stage 3 auditing activ-
ity is scheduled to be completed during 
2016 and the second Stage 3 audit will 
be conducted in 2022. 

[76 FR 3806, Jan. 20, 2011. Redesignated and 
amended at 76 FR 53632, Aug. 29, 2011; 80 FR 
34039, June 15, 2015] 

PART 3203—GUIDELINES FOR THE 
TRANSFER OF EXCESS COM-
PUTERS OR OTHER TECHNICAL 
EQUIPMENT PURSUANT TO SEC-
TION 14220 OF THE 2008 FARM 
BILL 

Sec. 
3203.1 Purpose. 
3203.2 Eligibility. 
3203.3 Definitions. 
3203.4 Procedures. 
3203.5 Dollar limitation. 
3203.6 Restrictions. 
3203.7 Title. 
3203.8 Costs. 
3203.9 Accountability and recordkeeping. 
3203.10 Disposal. 
3203.11 Liabilities and losses. 

AUTHORITY: 7 U.S.C. 2206b. 
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SOURCE: 77 FR 26661, May 7, 2012, unless 
otherwise noted. 

§ 3203.1 Purpose. 
This part sets forth the procedures to 

be utilized by USDA when transferring 
excess USDA computers or other tech-
nical equipment to an organization for 
the purposes of distribution to a city, 
town, or local government entity in a 
rural area as authorized by 7 U.S.C. 
2206b. 

§ 3203.2 Eligibility. 
To be eligible under this part: 
(a) A city, town, or local government 

entity must be located in a rural area 
as defined in 7 U.S.C. 1991(a)(13)(A). 

(b) A designated organization must: 
(1) Have the documented capability 

to refurbish and distribute excess com-
puters or other technical equipment; 

(2) Serve the interest of cities, towns, 
or local government entities in rural 
areas; and 

(3) Have been designated by an offi-
cial of a city, town, or local govern-
ment entity in a rural area to receive 
excess computers or other technical 
equipment under this part. 

§ 3203.3 Definitions. 
Cannibalization means to remove 

serviceable parts from one item of 
equipment in order to install them on 
another item of equipment in order to 
repair or enhance its operability. 

City, town, or local government entity 
in a rural area as defined in 7 U.S.C. 
1991(a)(13)(A) means any area other 
than: 

(1) A city or town that has a popu-
lation of greater than 50,000 inhab-
itants; and 

(2) Any urbanized area contiguous 
and adjacent to such a city or town de-
scribed in paragraph (1) of this defini-
tion. 

Computers or other technical equipment 
means central processing units, 
laptops, desktops, computer mouses, 
keyboards, monitors, related periph-
eral tools (e.g., printers, modems, rout-
ers, servers, multimedia projectors, 
multifunctional devices, external hard 
drives) and fax machines. This term 
may also include computer software 
where the transfer of a license is per-
mitted. 

Designated organization means an or-
ganization that has been selected by an 
official of a city, town, or local govern-
ment entity in a rural area to provide 
refurbishing services on donated com-
puter and technical equipment. 

Excess means any property under the 
control of a USDA agency that is no 
longer required for that agency’s or an-
other USDA agency’s needs, as deter-
mined by the agency head or designee. 

Property Management Officer (PMO) is 
an eligible recipient’s designated point 
of contact, responsible for adherence to 
procedures described in this part. 

Recipient means a city, town, or local 
government entity located in a rural 
area as defined in 7 U.S.C. 1991(a)(13)(A) 
that may receive excess computers or 
other technical equipment under this 
part. 

Refurbish means to make ‘like new’ 
by the process of major maintenance or 
minor repair of an item, either aesthet-
ically or mechanically. 

§ 3203.4 Procedures. 

(a) Each agency head will designate, 
in writing, an authorized official to ap-
prove transfers of excess computers or 
other technical equipment under this 
part consistent with the Department’s 
policies on personal property manage-
ment. 

(b) Excess computers or other tech-
nical equipment must first be inter-
nally screened to ensure it is not need-
ed elsewhere in the Department. 

(c) To receive information con-
cerning the availability of USDA ex-
cess computers or other technical 
equipment, an eligible recipient’s PMO 
should contact any USDA office near 
to its location. 

(d) The USDA employee responsible 
for personal property, at the office con-
tacted, will review the request for eli-
gibility of the recipient and the avail-
ability of excess computers or other 
technical equipment. The USDA em-
ployee will inform the requestor of the 
outcome of the review (e.g. eligibility, 
the availability of excess computers or 
other technical equipment). 

(e) Eligible recipients will express 
their interest in receiving property 
under this part by submitting a re-
quest, on letterhead paper (electronic 
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copy is acceptable), to a USDA author-
ized official. All requests must origi-
nate from, and be signed by, a rep-
resentative of an eligible recipient 
city, town, or local government entity. 
Requests must include: 

(1) Type of excess computers or other 
technical equipment requested (should 
include specifications); 

(2) Justification for eligibility (see 
§ 3203.2); 

(3) Contact information of the re-
questor; 

(4) Logistical information such as 
when and how the property will be 
picked up; and 

(5) Information on the recipient’s 
designated organization (company 
name, contact person and phone num-
ber) that is designated to receive and 
refurbish the property for the eligible 
recipient along with a copy of the 
agreement between the recipient and 
its designated organization. 

(f) Excess computers or other tech-
nical equipment should be inspected 
before the property is transferred or 
the USDA agency should be contacted 
to verify the condition of the property. 

(g) If the condition of the property is 
acceptable, the recipient or its des-
ignated organization will coordinate 
with the USDA contact for transfer of 
the property. Since the USDA agency 
office may have several requests for 
property, it is critical that the recipi-
ent or its designated organization con-
tact USDA as soon as possible. Prop-
erty will usually be allocated on a 
first-come, first-served basis, taking 
into account fair and equitable dis-
tribution of excess computers or other 
technical equipment to all eligible re-
cipients. 

(h) Transfers will be accomplished 
using the appropriate USDA property 
transfer form. The transfer form must 
contain the following statement: 
‘‘Property listed on this form is being 
transferred pursuant to the provisions 
in 7 CFR Part 3203.’’ The form must be 
signed by an authorized official of the 
USDA agency and an official of the re-
cipient organization. 

(i) A copy of the request that trans-
ferred the property must be attached 
to the transfer order and kept in the 
USDA agency’s files. 

(j) When property is transferred to a 
designated organization, a copy of the 
completed transfer document will be 
sent to the eligible recipient govern-
ment entity for its records. Eligible re-
cipients are responsible for following 
up with the designated organization 
they have designated for the final re-
ceipt of the property. 

(k) In cases where an agency receives 
competing requests for excess com-
puters or other technical equipment, to 
the extent permitted by law, the agen-
cy shall give full consideration to such 
factors as national defense require-
ments, emergency needs, energy con-
servation, preclusion of new procure-
ment, fair and equitable distribution, 
transportation costs, and retention of 
title in the Government. 

(l) Prior to transferring any property 
pursuant to this Act, the transferring 
agency must remove data from the ex-
cess computers or other technical 
equipment (memory or any kind of 
data storage device) according to ac-
cepted sanitization procedures. To the 
maximum extent practicable, the 
transferring agency must remove data 
using a means that does not remove, 
disable, destroy, or otherwise render 
unusable the excess computers or other 
technical equipment or components. It 
is imperative that agencies take the 
necessary steps to ensure that no per-
sonal computer, server, external stor-
age device, or related electronic com-
ponent is transferred that might con-
tain sensitive or confidential informa-
tion. See Departmental Manual 3575– 
001, Security Controls in the System 
Life Cycle/System Development Life 
Cycle, for additional guidance. 

§ 3203.5 Dollar limitation. 

There is no dollar limitation on ex-
cess computers or other technical 
equipment obtained under this part. 

§ 3203.6 Restrictions. 

(a) Only an authorized USDA official 
may approve the transfer of excess 
computers or other technical equip-
ment under this part. 

(b) Excess computers or other tech-
nical equipment may be transferred for 
the purpose of cannibalization, pro-
vided that the requestor submits a 
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statement clearly indicating that can-
nibalization of the requested property 
will have greater benefit than utiliza-
tion of the item in its existing form. 
Cannibalization is a secondary use of 
equipment and, therefore, these re-
quests are considered subordinate to 
requests for primary use. 

(c) Designated organizations will 
only receive property for cannibaliza-
tion when it has been specifically re-
quested by the recipient and the can-
nibalized parts must only be used in 
computers or other technical equip-
ment destined for eligible recipients. 

§ 3203.7 Title. 

Title of ownership to excess com-
puters or other technical equipment 
transferred under this part shall auto-
matically pass to the recipient once 
the transferring agency and recipient 
or designated organization sign the 
transfer form indicating that the des-
ignated organization has received the 
property. 

§ 3203.8 Costs. 

The designated organization must 
pay any costs associated with pack-
aging and transportation of the prop-
erty unless it has made other arrange-
ments. The designated organization 
must remove property from the USDA 
agency’s premises within 15 calendar 
days after being notified that the prop-
erty is available for pickup, unless oth-
erwise coordinated with the USDA 
agency. If the recipient decides prior to 
picking up or removing the property 
that it no longer wants the property, it 
must notify the USDA agency that ap-
proved the transfer request that the 
property is no longer needed. 

§ 3203.9 Accountability and record-
keeping. 

(a) USDA requires all excess com-
puters or other technical equipment re-
ceived by an eligible recipient pursuant 
to this part be placed into use within 
one year of receipt of the property and 
used for at least one year thereafter. 
The recipient’s PMO must maintain ac-
countable records for such property 
during this time period. 

(b) GSA requires that all excess per-
sonal property given to non-federal re-
cipients be reported each fiscal year. 
USDA agencies that transfer property 
under this part must report the trans-
fers in their annual reports to OPPM 
and include both the recipient and or-
ganization names. OPPM will review 
the reports for accuracy, as well as fair 
and equitable distribution of the excess 
computers or other technical equip-
ment, before submitting to GSA. 

§ 3203.10 Disposal. 
When property received under this 

part is no longer needed by the recipi-
ent, it must be disposed of in an envi-
ronmentally sound manner that is not 
detrimental or dangerous to public 
health or safety and in accordance with 
all Federal, State and local laws. 

§ 3203.11 Liabilities and losses. 
USDA assumes no liability with re-

spect to accidents, bodily injury, ill-
ness, or any other damages or loss re-
lated to excess computers or other 
technical equipment transferred under 
this part. The recipient/designated or-
ganization is advised to insure or oth-
erwise protect itself and others as ap-
propriate. 

PARTS 3204–3299 [RESERVED] 
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CHAPTER XXXIII—OFFICE OF 
TRANSPORTATION, DEPARTMENT OF 

AGRICULTURE 

Part Page 
3300 Agreement on the international carriage of perish-

able foodstuffs and on the special equipment to 
be used for such carriage (ATP); inspection, test-
ing, and certification of special equipment .......... 195 

3301–3399 [Reserved] 
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PART 3300—AGREEMENT ON THE 
INTERNATIONAL CARRIAGE OF 
PERISHABLE FOODSTUFFS AND 
ON THE SPECIAL EQUIPMENT TO 
BE USED FOR SUCH CARRIAGE 
(ATP); INSPECTION, TESTING, 
AND CERTIFICATION OF SPECIAL 
EQUIPMENT 

Subpart A—Introduction 

Sec. 
3300.1 Scope of authority and purpose. 
3300.4 Definitions. 

Subpart B—Procedures for Testing of 
Equipment 

3300.7 General. 
3300.10 Measurement of the K-coefficient of 

an insulated body. 
3300.13 Determination of the efficiency of 

the thermal appliances as installed in 
the insulated body. 

Subpart C—Approval of Testing Stations 

3300.16 General. 
3300.19 Application for approval. 
3300.22 Response to application for ap-

proval. 
3300.25 Application for renewal of approval. 
3300.28 Response to application for renewal 

of approval. 
3300.31 Termination of approval. 

Subpart D—Procedures for Separate Test-
ing of Mechanical Refrigerating Appli-
ances 

3300.34 General. 
3300.37 Testing of a mechanical refrig-

erating appliance. 

Subpart E—Approval of Testing 
Laboratories 

3300.40 General. 
3300.43 Application for approval. 
3300.46 Response to application for ap-

proval. 
3300.49 Application for renewal of approval. 
3300.52 Response to application for renewal 

of approval. 
3300.55 Termination of approval. 

Subpart F—Certification of New Equipment 

3300.58 General. 
3300.61 Testing and verification require-

ments. 
3300.64 Application for certificate for new 

equipment produced or assembled in the 
United States or in a foreign country 

which is not a contracting party to the 
ATP. 

3300.67 Application for certificate for new 
equipment produced or assembled in a 
foreign country which is a contracting 
party to the ATP. 

3300.70 Issuance of certificate. 
3300.73 Period of validity of certificates. 

Subpart G—Certification of Equipment in 
Service 

3300.76 General. 
3300.79 Application for certificate. 
3300.82 Issuance of certificate. 
3300.85 Period of validity of certificates. 

Subpart H—Other Provisions 

3300.88 Fees for U.S. ATP certificates. 
3300.91 List of approved testing stations, ap-

proved testing laboratories, and fees for 
certificates. 

3300.94 Appeals. 

AUTHORITY: Sec. 4, Pub. L. 97–325, Inter-
national Carriage of Perishable Foodstuffs 
Act (7 U.S.C. 4403). 

SOURCE: 51 FR 33879, Sept. 24, 1986, unless 
otherwise noted. 

Subpart A—Introduction 

§ 3300.1 Scope of authority and pur-
pose. 

The International Carriage of Perish-
able Foodstuffs Act assigns to the Sec-
retary of Agriculture the responsibility 
for implementation of the Agreement 
on the International Carriage of Per-
ishable Foodstuffs and on the Special 
Equipment to be Used for Such Car-
riage (ATP). The purpose of this rule is 
to establish procedures for the inspec-
tion, testing, and certification of insu-
lated, refrigerated, mechanically re-
frigerated, and heated transport equip-
ment in accordance with the Act and 
the standards specified in the Agree-
ment. In the process, the intent is to 
utilize existing industry organizations 
and facilities for testing and inspection 
of equipment. The Secretary is the sole 
authority to issue certificates of com-
pliance. 

§ 3300.4 Definitions. 
Administrator means the Adminis-

trator, Office of Transportation, U.S. 
Department of Agriculture, whose ad-
dress is: 1405 Auditors Building, 201 
14th Street, SW., Washington, DC 20250. 
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1 A copy of the agreement can be obtained 
by request to the ATP Manager, Office of 
Transportation, U.S. Department of Agri-
culture, 1405 Auditors Building, 201 14th 
Street, SW., Washington, DC 20250. 

ATP means the Agreement on the 
International Carriage of Perishable 
Foodstuffs and on the Special Equip-
ment to be Used for Such Carriage 
(ATP), and the annexes and appendices 
thereto, done at Geneva, September 1, 
1970, under the auspices of the Eco-
nomic Commission for Europe, and any 
subsequent amendments thereto. 1 

ATP manager means the person des-
ignated by the Administrator to man-
age the program established by this 
rule, whose address is: ATP Manager, 
Office of Transportation, U.S Depart-
ment of Agriculture, 1405 Auditors 
Building, 201 14th Street, SW., Wash-
ington, DC 20250. 

Contracting party means a country 
which is signatory to the ATP. 

Domestic owner means an organiza-
tion incorporated or chartered under 
the laws of, and with principal office 
in, the United States, and to which one 
of the following applies: 

(a) The organization owns and oper-
ates the equipment directly. 

(b) The organization owns and oper-
ates the equipment through a wholly 
owned subsidiary in a foreign country. 

(c) The organization is a lessee or 
bailee of the equipment, and a written 
lease or bailment provides that the or-
ganization is responsible for any in-
spection, testing, and certification of 
the equipment with respect to the ATP 
rule. 

Equipment means the special trans-
port equipment that meets the defini-
tions and standards set forth in ATP, 
Annex 1, including, but not limited to, 
railcars, trucks, trailers, semitrailers, 
and intermodal freight containers that 
have an insulated body only, or an in-
sulated body equipped with a refrig-
erating, mechanically refrigerating, or 
heating appliance. 

Equipment manufacturer means an or-
ganization which producers or assem-
bles the complete unit of equipment, 
that is, the insulated body with the 
thermal appliance installed. 

Foreign owner means an organization 
registered under the laws of, or with 
principal office in, a country outside 

the United States, and which owns or 
operates the equipment. 

Foreign-ATP certificate means a cer-
tificate issued by a foreign country 
which is a contracting party to the 
ATP, attesting that the equipment 
listed in the certificate complies with 
pertinent standards in the ATP. 

Identical mechanical refrigerating ap-
pliance means an appliance which is of 
the same model number and design as 
the reference mechanical refrigerating 
appliance. 

Insulated body means the six-sided 
structural component of equipment, 
consisting of insulated doors, sidewalls, 
roof, floor, and endwall, inside which 
perishable foodstuffs are carried. 

International carriage means transpor-
tation of perishable foodstuffs if such 
foodstuffs are loaded in equipment or 
the equipment containing them is load-
ed onto a rail or road vehicle, in the 
territory of any country and such food-
stuffs are, or the equipment containing 
them is, unloaded in the territory of 
another country that is a contracting 
party, where such transportation is by: 

(a) Rail, 
(b) Road, 
(c) Any combination of rail and road, 

or 
(d) Any sea crossing of less than one 

hundred and fifty kilometers, if pre-
ceded or followed by one or more land 
journeys as referred to in clauses (a), 
(b), and (c) of this definition, and the 
perishable foodstuffs are shipped in the 
same equipment used for such land 
journeys without transloading of such 
foodstuffs. 
In the case of any transportation that 
involves one or more sea crossings 
other than as specified in clause (d) of 
this definition, each land journey shall 
be considered separately. 

New equipment means equipment pro-
duced or assembled on or after the ef-
fective date of this rule. 

Perishable foodstuffs means the quick 
deep-frozen and frozen food products 
listed in Annex 2, and the chilled food 
products listed in Annex 3 to the ATP. 

Reference equipment means a unit of 
equipment which has passed a test in 
an approved testing station, and can 
thereby serve as a basis for certifi-
cation of related serially-produced 
equipment. 
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Reference insulated body means an in-
sulated body which has passed a test in 
an approved testing station for meas-
urement of the K-coefficient of the 
body, and can thereby serve as the 
basis for approval of serially-produced 
bodies in the case in which the body 
and the mechanical refrigerating appli-
ance of the equipment are tested sepa-
rately. 

Reference mechanical refrigerating ap-
pliance means an appliance which has 
passed a test in an approved testing 
laboratory, and can thereby serve as 
the basis for approval of identical me-
chanical refrigerating appliances in the 
case in which the appliance and the in-
sulated body of the equipment are test-
ed separately. 

Serially-produced bodies means insu-
lated bodies which meet the definition 
in ATP, Annex 1 Appendix 1, paragraph 
2(c)(i). 

Serially-produced equipment means 
equipment of a specific type (con-
tainer, semi-trailer, trailer, truck, or 
container), which meets the definition 
in ATP, Annex 1, Appendix 1, para-
graphs 2(c), (i), (ii), (iii), and (iv). 

Thermal appliance means the refrig-
erating, mechanical refrigerating, or 
heating appliance which is installed in 
the insulated body of the equipment. 

United States means the fifty States 
of the United States, the District of 
Columbia, the Commonwealth of Puer-
to Rico, Guam, American Samoa, the 
Virgin Islands of the United States, the 
Commonwealth of the Northern Mar-
iana Islands, and any other territory or 
possession of the United States. 

U.S. ATP certificate means a certifi-
cate issued by the U.S. Department of 
Agriculture, attesting that the equip-
ment listed in the certificate complies 
with pertinent standards in the ATP. 

U.S. ATP testing laboratory means a 
facility in the United States which has 
been approved by the Administrator to 
conduct tests of mechanical refrig-
erating appliances. 

U.S. ATP testing station means a facil-
ity in the United States which has been 
approved by the Administrator to con-
duct tests of equipment. 

Subpart B—Procedures for Testing 
of Equipment 

§ 3300.7 General. 

Testing of equipment according to 
the ATP is basically done in two 
phases: 

(a) Measurement of the insulating ca-
pacity, that is, the K-coefficient, of the 
insulated body. 

(b) Determination of the efficiency of 
the thermal appliance as installed in 
the insulated body. In the case of me-
chanically refrigerated equipment, the 
mechanical refrigerating appliance 
may be tested separate from the body. 

§ 3300.10 Measurement of the K-coeffi-
cient of an insulated body. 

The K-coefficient shall be measured 
according to the procedures in ATP, 
Annex 1, Appendix 2, paragraphs 1–28, 
and the following shall apply: 

(a) The internal heating method shall 
be used. 

(b) In ATP, Annex 1, Appendix 2, 
paragraph 8, last line, ‘‘about + 20 °C 
for the mean temperature of the walls 
of the body shall be interpreted to 
mean between + 19 °C ( + 66 °F) and 21 
°C ( + 70 °F). 

(c) A report of each test shall be com-
pleted on a form corresponding to the 
pertinent test report model prescribed 
in ATP, Annex 1, Appendix 2. Report 
forms may be obtained by a request to 
the ATP manager. 

§ 3300.13 Determination of the effi-
ciency of the thermal appliances as 
installed in the insulated body. 

In determining the efficiency of a 
thermal appliance with respect to 
maintaining a prescribed temperature 
inside the body, the procedures in ATP, 
Annex 1, Appendix 2, paragraphs 31–40 
and 43–47 shall be used. A report of 
each test shall be completed on a form 
corresponding to the pertinent test re-
port model prescribed in ATP, Annex 1, 
Appendix 2. Report forms may be ob-
tained by a request to the ATP man-
ager. 
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Subpart C—Approval of Testing 
Stations 

§ 3300.16 General. 

Any public or private organization 
incorporated or chartered under the 
laws of, and with principal office in, 
the United States may apply to have 
one or more of its facilities in the 
United States designated as a U.S. ATP 
testing station. 

§ 3300.19 Application for approval. 

An application by an officer of the 
organization shall be submitted to the 
Administrator for each facility for 
which approval is sought. Copies of the 
Form, Application for Approval as a 
U.S. ATP Testing Station, may be ob-
tained by a request to the ATP man-
ager. The following information must 
be supplied in the application: 

(a) A statement that the organiza-
tion is incorporated or chartered under 
the laws of, and that it has its prin-
cipal office in, the United States, in-
cluding the name, address, and tele-
phone number of the principal office. 

(b) The address and telephone num-
ber of the testing station, and name 
and title of person in charge of the sta-
tion. 

(c) A summary of experience at the 
facility which would indicate the capa-
bility to conduct tests of equipment ac-
cording to Subpart B of this rule. 

(d) A general description of the sta-
tion, including drawings on letter size 
(8 1⁄2 × 11 inches) paper to show the floor 
plan and cross-sections of the test 
chamber, basic dimensions, location of 
heat exchangers and instruments, and 
any other pertinent information. 

(e) An indication of which of the fol-
lowing types of equipment, as defined 
in ATP, Annex 1, that the station is ca-
pable of testing: intermodal freight 
containers, semi-trailers, trailers, rail-
cars, and trucks. 

(f) A statement that the ATP man-
ager or other representative of the Ad-
ministrator may, before a decision is 
made concerning the application, ob-
serve a test at the station of a Class 
‘‘C’’ mechanically refrigerated con-
tainer or semi-trailer, with Class ‘‘C’’ 
being defined as in ATP, Annex 1, para-
graph 3. 

(g) A statement that the station will 
be open to public use, that is, to manu-
facturers and owners of equipment 
which may apply to have equipment 
tested. 

(h) A statement that the fees to be 
charged by the organization for testing 
will be reasonable with respect to costs 
involved, and that such fees will be 
payable directly to the organization by 
those who seek testing of their equip-
ment. 

(i) A statement that the station will 
maintain records of basic data devel-
oped in each test conducted under this 
rule, such records to be available for 
review by the ATP manager or other 
representative of the Administrator 
upon request. The record for each test 
shall be maintained for a period of 
three years. 

(j) A statement that the organization 
will advise the ATP manager as soon as 
practicable of its intent to conduct a 
test under this rule and that it will, as 
soon as possible, advise when a firm 
test date has been set so that the ATP 
manager or other representative of the 
Administrator may observe the test. 

(k) A statement that the organiza-
tion will send to the ATP manager a 
copy of each test report for equipment 
tested at the station according to this 
rule, within 30 days after completion of 
the test. 

(l) A statement that, should any sig-
nificant change occur in the facility 
with respect to structure or test equip-
ment as a result of redesign or other 
cause during the period of approval, 
the organization will so advise the ATP 
manager within 30 days after such 
change. 

(m) Any other pertinent information. 

§ 3300.22 Response to application for 
approval. 

The Administrator will, within 30 
days of receipt of the application and 
any relevant information required, ad-
vise the applicant whether or not the 
facility is approved as a testing sta-
tion. Approval is for a 5-year period. 

§ 3300.25 Application for renewal of 
approval. 

If an organization wishes to have an 
approval renewed at the end of a 5-year 
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period, it shall submit a request for re-
newal to the Administrator 90 days be-
fore expiration of the existing ap-
proval. The request for renewal shall 
contain the same type of information 
as required in the original application, 
that is, the information called for in 
§ 3300.19 of subpart C. 

§ 3300.28 Response to application for 
renewal of approval. 

The Administrator will, within 30 
days of receipt of application and any 
relevant information required, advise 
the applicant whether or not approval 
is renewed. A renewal is good for 5 
years. 

§ 3300.31 Termination of approval. 
An approved testing station may at 

any time withdraw as an approved test-
ing station by written notice to the 
Administrator. Similarly, the Adminis-
trator may suspend or terminate for 
cause the approved status of a testing 
station by written notice to the organi-
zation, setting forth the reasons for 
such action. Examples of causes for 
suspension or termination of approval 
of a testing station would be a change 
in equipment or operations at the sta-
tion which would render the station in-
capable of performing tests according 
to the standards in the ATP, or non-
compliance of the station with perti-
nent portions of this rule. 

Subpart D—Procedures for Sepa-
rate Testing of Mechanical 
Refrigerating Appliances 

§ 3300.34 General. 
ATP, Annex 1, Appendix 2, paragraph 

41, provides that approval of mechani-
cally refrigerated equipment may be 
done on the basis of separate testing of 
the mechanical refrigerating appliance. 

§ 3300.37 Testing of a mechanical re-
frigerating appliance. 

For separate testing of a mechanical 
refrigerating appliance, the following 
shall pertain: 

(a) The calibrated-box method shall 
be used, as set forth in ARI Standard 
1110, Standard for Mechanical Refrig-
eration Units, of the Air-Conditioning 
and Refrigeration Institute. 

(b) The appliance shall be rated ac-
cording to the class, or classes, of serv-
ice for which the appliance is intended, 
with classes being defined as in ATP, 
Annex 1, paragraph 3. 

(c) A report of each test shall be com-
pleted on a form corresponding to the 
pertinent test report model prescribed 
in ATP, Annex 1, Appendix 2. Report 
forms may be obtained by a request to 
the ATP manager. 

Subpart E—Approval of Testing 
Laboratories 

§ 3300.40 General. 
Any public or private organization 

incorporated or chartered under the 
laws of, and with principal office in, 
the United States may apply to have 
one or more of its facilities in the 
United States designated as a U.S. ATP 
testing laboratory. 

§ 3300.43 Application for approval. 
An application by an officer of the 

organization shall be submitted to the 
Administrator for each facility for 
which approval is sought. Copies of the 
Form, Application for Approval as a 
U.S. ATP Testing Laboratory, may be 
obtained by a request to the ATP man-
ager. The following information must 
be supplied in the application: 

(a) A statement that the organiza-
tion is incorporated or chartered under 
the laws of, and that it has its prin-
cipal office in, the United States, in-
cluding the address and telephone num-
ber of the principal office. 

(b) The address and telephone num-
ber of the testing laboratory, and name 
and title of person in charge of the lab-
oratory. 

(c) A summary of the experience at 
the facility which would indicate a ca-
pability to conduct tests of mechanical 
refrigerating appliances according to 
subpart D of this rule. 

(d) A general description of the lab-
oratory, including drawings on letter 
size (81⁄2 × 11 inches) paper to show the 
floor plan and cross-section of the test 
chamber, basic dimensions, location of 
heat exchangers and instruments, and 
any other pertinent information. 

(e) A statement that the ATP man-
ager or other representative of the Ad-
ministrator may, before a decision is 
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made concerning the application, ob-
serve a test at the laboratory of a me-
chanical refrigerating appliance for a 
Class ‘‘C’’ mechanically refrigerated 
container or trailer, with Class ‘‘C’’ as 
defined in ATP, Annex 1, paragraph 3. 

(f) A statement that the laboratory 
will maintain records of basic data de-
veloped in each test conducted under 
this rule, such records to be available 
for review by the ATP manager or 
other representative of the Adminis-
trator, upon request. The record for 
each test shall be maintained for a pe-
riod of three years. 

(g) A statement that the organiza-
tion will advise the ATP manager as 
soon as practicable of its intent to con-
duct a test under this rule and that it 
will, as soon as possible, advise when a 
firm test has been set so that the ATP 
manager or other representative of the 
Administrator may observe the test. 

(h) A statement that the organiza-
tion will send to the ATP manager a 
copy of each test report for an appli-
ance tested at the laboratory according 
to this rule, within 30 days after com-
pletion of the test. 

(i) A statement that, should any sig-
nificant change occur in the facility 
with respect to structure or test equip-
ment as a result of redesign or other 
cause during the period of approval, 
the organization will so advise the ATP 
manager within 30 days after such 
change. 

(j) Any other pertinent information. 

§ 3300.46 Response to application for 
approval. 

The Administrator will, within 30 
days of receipt of an application and 
any relevant information required, ad-
vise the applicant whether or not the 
facility is approved as a testing labora-
tory. Approval is for a 5-year period 
from date of approval. 

§ 3300.49 Application for renewal of 
approval. 

If an organization wishes to have an 
approval renewed at the end of a 5-year 
period, it shall submit a request for re-
newal to the Administrator 90 days be-
fore expiration of the existing ap-
proval. The request for renewal shall 
contain the same type of information 
as required in the original application, 

that is, the information called for in 
§ 3300.43 of subpart E. 

§ 3300.52 Response to application for 
renewal of approval. 

The Administrator will, within 30 
days of receipt of application and any 
relevant information required, advise 
the applicant whether or not approval 
is renewed. A renewal extends the pe-
riod of approval for 5 years. 

§ 3300.55 Termination of approval. 

An approved testing laboratory may 
at any time withdraw as an approved 
testing laboratory by written notice to 
the Administrator. Similarly, the Ad-
ministrator may suspend or terminate 
for cause the approved status of a test-
ing laboratory by written notice to the 
organization, setting forth the reasons 
for such action. Examples of causes for 
suspension or termination of approval 
would be a change in equipment or op-
erations at the laboratory which would 
render it incapable of performing tests 
according to the standards in the ATP, 
or noncompliance of the laboratory 
with pertinent portions of this rule. 

Subpart F—Certification of New 
Equipment 

§ 3300.58 General. 
The following shall apply for certifi-

cation of new equipment: 
(a) Domestic owners are eligible to 

receive U.S. ATP certificates for equip-
ment produced or assembled in the 
United States or in a foreign country. 

(b) Foreign owners are eligible to re-
ceive U.S. ATP certificates only for 
equipment produced or assembled in 
the United States. 

(c) For equipment manufactured (i.e., 
produced or assembled) in the United 
States: 

(1) When the complete unit of equip-
ment is tested, the test shall be per-
formed in a U.S. ATP testing station. 

(2) When the mechanical refrig-
erating appliance and the insulated 
body are tested separately, such tests 
shall be performed in approved testing 
facilities in the United States or in 
test facilities located in, and approved 
by, a foreign country which is a Con-
tracting Party. 
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(d) For equipment manufactured in a 
foreign country which is a Contracting 
Party, a domestic owner may receive a 
U.S. ATP certiticate in exchange for 
the Foreign-ATP certificate issued by 
the country of manufacture. 

(e) For equipment manufactured in a 
foreign country which is not a Con-
tracting Party, tests shall be per-
formed in approved testing facilities in 
the United States or in facilities lo-
cated in and approved by a foreign 
country which is a Contracting Party. 

(f) In accordance with ATP, Annex 1, 
Appendix 1, paragraphs 2(a) and (d), the 
validity of a test report for a reference 
equipment shall expire at the end of a 
period of 3 years or at the end of the 
manufacture of 1,000 units of serially- 
produced equipment, whichever occurs 
first. 

(g) The validity of a test report for a 
reference mechanical refrigerating ap-
pliance shall expire at the end of a pe-
riod of three years, or at the end of the 
manufacture of 1,000 identical mechan-
ical refrigerating appliances, which-
ever occurs first. 

(h) The validity of a test report for a 
reference insulated body shall expire at 
the end of a period of three years, or at 
the end of the manufacture of 1,000 se-
rially-produced bodies, whichever oc-
curs first. 

(i) Serially-produced equipment shall 
be produced or assembled by the same 
manufacturer and at the same manu-
facturing plant as the reference equip-
ment. 

(j) Identical mechanical refrigerating 
appliances shall be manufactured by 
the same manufacturer and at the 
same manufacturing plant as the ref-
erence mechanical refrigerating appli-
ance. 

(k) Serially-produced bodies shall be 
manufactured by the same manufac-
turer and at the same manufacturing 
plant as the reference insulated body. 

(l) Equipment manufacturers shall 
notify the ATP manager 30 days before 
start of manufacture so that the ATP 
manager or other representative of the 
Administrator may observe the manu-
facturing operation. 

(m) Owners who receive a U.S. ATP 
certificate have the responsibility to 
manitain the equipment in good repair 
and operating condition with the un-

derstanding that the certificate is valid 
only so long as: 

(1) The insulated body and the ther-
mal appliance are maintained in good 
condition; 

(2) No material alteration is made to 
the thermal appliance which decreases 
its refrigerating capacity, and; 

(3) If the thermal appliance is re-
placed, it is replaced by an appliance of 
equal or greater refrigerating capacity. 

§ 3300.61 Testing and verification re-
quirements. 

In accordance with ATP, Annex 1, 
Appendix 1, paragraphs 1, 1(a), 2(a), 
2(b), 2(c) and 3, and Appendix 2, para-
graph 41, certification of new equip-
ment is based upon the following: 

(a) For a unit of equipment, a test of 
the equipment in an approved testing 
station. 

(b) For serially-produced equipment: 
(1) A test of one unit of equipment in 

an approved testing station, such unit 
to serve as the reference equipment. 

(2) Verification that production of 
other units of equipment is in con-
formity with the reference equipment. 

(c) For mechanically refrigerated 
equipment, certification may be based 
upon a separate test of the mechanical 
refrigerating appliance and a separate 
test of the insulated body. 

§ 3300.64 Application for certificate for 
new equipment produced or assem-
bled in the United States or in a 
foreign country which is not a con-
tracting party to the ATP. 

Application for certification shall be 
submitted to the ATP manager by an 
officer in the organization of the owner 
of the equipment. In the case of equip-
ment manufactured in the United 
States, application may be made by an 
officer in the organization of the equip-
ment manufacturer, acting on behalf of 
the owner. Copies of the Form, Appli-
cation for U.S. ATP Certificate for New 
Equipment Produced or Assembled in 
the United States or in a Foreign 
Country Which is not a Contracting 
Party to the ATP, may be obtained by 
a request to the ATP manager. The fol-
lowing information must be supplied in 
the application: 

(a) A statement whether the owner is 
a domestic owner or a foreign owner, 
with the name, address and telephone 
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number of its principal office, and the 
name and title of person to contact. 

(b) If the operator of the equipment 
is different from the owner, the name 
and address of the operator. 

(c) Type of equipment (intermodal 
freight container, semi-trailer, trailer, 
railcar, or truck). 

(d) Total number of units of equip-
ment. 

(e) Definition and distinguishing 
mark of the equipment for which cer-
tification is sought, referring to ATP, 
Annex 1, paragraph 3 and Appendix 4. 

(f) Name, address, and telephone 
number of the principal office of the 
equipment manufacturer, and name 
and title of the person to contact. 

(g) Name and address of the plant at 
which the equipment was manufac-
tured. 

(h) In the case of a unit of equipment 
(i.e., the insulated body with its me-
chanical refrigerating appliance in-
stalled) that has been tested to serve as 
the reference equipment for serially- 
produced equipment: 

(1) The original or certified true copy 
of the test report for the reference 
equipment. 

(2) For the serially-produced equip-
ment: 

(i) The manufacturer’s make and 
model number for the equipment, in-
cluding a brief description of the equip-
ment and enclosure of any brochure on 
the equipment which might be avail-
able. 

(ii) The basis upon which the equip-
ment meets the definition of serially- 
produced equipment, with respect to 
the reference equipment. 

(iii) A statement that the equipment 
was manufactured at the same plant at 
which the reference equipment was 
manufactured. 

(iv) A statement that production of 
the equipment was in conformity with 
the reference equipment. 

(i) In the case where the mechanical 
refrigerating appliance and the insu-
lated body have been tested separately: 

(1) For the reference mechanical re-
frigerating appliance: 

(i) The original or certified true copy 
of the test report. 

(ii) From the test report, the effec-
tive refrigerating capacity, W, in 
watts, of the appliance at an outside 

temperature of + 30 °C and the inside 
temperature (see ATP, Annex 1, para-
graph 3 and Appendix 4) for the class of 
equipment for which certification is 
sought. ‘‘W’’ must be equal to, or 
greater than, the increased heat trans-
fer rate, Hi, for the reference insulated 
body. See paragraph (3)(iii) below. 

(2) For the identical mechanical re-
frigerating appliances: 

(i) Name and address of the plant at 
which the identical appliances and ref-
erence appliance were manufactured. 

(ii) The manufacturer’s make, model 
number, and a brief description of the 
appliances with enclosure of any bro-
chure on the appliances which might be 
available. 

(iii) A statement that the appliances 
meet the definition of identical me-
chanical refrigerating appliances. 

(3) For the reference insulated body: 
(i) The original or certified true copy 

of the test report. 
(ii) The total heat transfer rate of 

the body, Ht = S × K × D T, in watts, 
where: ‘‘S’’ is the mean surface area of 
the body, from the test report; ‘‘K’’ is 
the heat transfer coefficient of the 
body, from the test report; and, ‘‘D T’’ 
is the difference in degrees Kelvin be-
tween an outside temperature of + 30 °C 
and the inside temperature for the 
class of equipment for which certifi-
cation is sought. 

(iii) The increased beat transfer rate, 
Hi, obtained by multiplying the total 
heat transfer rate Ht, by the factor of 
1.75. 

(4) For the serially-produced insu-
lated bodies: 

(i) Name and address of the plant at 
which the serially-produced bodies and 
reference body were manufactured. 

(ii) The manufacturer’s make, model 
number, and a brief description of the 
bodies, with any brochure on the bodies 
which might be available. 

(iii) The basis upon which the bodies 
meet the definition of serially-pro-
duced bodies, with respect to the ref-
erence insulated body. 

(iv) A statement that production of 
the bodies was in conformity with the 
reference insulated body. 

(j) Information on the equipment 
after manufacture: 
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(1) A statement that each mechanical 
refrigerating appliance, after it was in-
stalled in the body, was operated and 
thoroughly checked and that each ap-
pliance functioned properly. 

(2) A statement that each body and 
each appliance has affixed to it a man-
ufacturer’s plate or other means of 
identification which shows the items of 
information required by ATP, Annex 1, 
paragraph 6. 

(3) A statement that each unit of 
equipment, before it is put into service, 
will have affixed to it a certification 
plate and distinguishing mark as speci-
fied in ATP, Annex 1, Appendix 1, para-
graphs 4 and 5, and Appendixes 3 and 4. 

(4) A list showing, for each unit of 
equipment, the serial number of the 
body and the corresponding owner’s 
equipment identification number. 

§ 3300.67 Application for certificate for 
new equipment produced or assem-
bled in a foreign country which is a 
contracting party to the ATP. 

An application for certification of 
equipment shall be submitted to the 
ATP manager by an officer in the orga-
nization of the owner of the equipment. 
Copies of the Form, Application for 
U.S. ATP Certificate for New Equip-
ment Produced or Assembled in a For-
eign Country Which is a Contracting 
Party, may be obtained by a request to 
the ATP manager. The following infor-
mation must be submitted in the appli-
cation: 

(a) A statement that the owner is a 
domestic owner, with the name, ad-
dress and telephone number of its prin-
cipal office, and the name and title of 
the person to contact. 

(b) If the operator of the equipment 
is different from the owner, the name 
and address of the operator. 

(c) The type of equipment (inter-
modal freight container, trailer, semi- 
trailer, railcar, or truck.) 

(d) Total number of units of equip-
ment. 

(e) Definition of the equipment for 
which certification is sought, referring 
to ATP, Annex 1, paragraph 3, and Ap-
pendix 4. 

(f) Name, address, and telephone 
number of the manufacturer of the 
equipment, and the name and title of 
the person to contact. 

(g) The manufacturer’s make and 
model number for the equipment, in-
cluding a brief description of the equip-
ment and any brochure on the equip-
ment which might be available. 

(h) The original or certified true copy 
of the test report for the reference 
equipment. 

(i) The original or certified true copy 
of the Foreign-ATP certificate issued 
for the equipment. 

(j) A statement that each unit of 
equipment, before it is put into service, 
will have affixed to it a certification 
plate and distinguishing mark as speci-
fied in ATP, Annex 1, Appendix 1, para-
graphs 4 and 5, and Appendixes 3 and 4. 

(k) A list showing, for each unit of 
equipment, the serial number of the 
body and the corresponding owner’s 
equipment identification number. 

§ 3300.70 Issuance of certificate. 
The ATP manager will evaluate the 

documents received and, for equipment 
deemed qualified, will issue a U.S. ATP 
certificate to the applicant within 30 
days of the receipt of an application 
and any relevant information required. 
The certificate will be in the format 
prescribed in ATP, Annex 1, Appendix 
3. For equipment deemed not qualified, 
the applicant will be advised of the rea-
sons for non-qualification within 30 
days of the receipt of an application 
and any relevant information required. 

§ 3300.73 Period of validity of certifi-
cates. 

In accordance with ATP, Annex 1, 
Appendix 1, paragraphs 1(a) and 1(b), 
certificates issued for new equipment 
are valid for a period of 6 years from 
date of issue. 

Subpart G—Certification of 
Equipment in Service 

§ 3300.76 General. 
Only domestic owners are eligible to 

receive U.S. ATP certificates for equip-
ment in service, with certification 
based upon the following: 

(a) For equipment which has not pre-
viously been certified: 

(1) For each unit of equipment, a test 
in a U.S. ATP testing station or in a 
testing station located in and approved 
by a country which is a Contracting 
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Party, to measure the K-coefficient of 
the insulated body and the efficiency of 
the thermal appliance in accordance 
with § 3300.10 and § 3300.13 of this rule. 

(2) If the equipment consists of seri-
ally-produced equipment manufactured 
by a particular equipment manufac-
turer, and belonging to one owner, cer-
tification may be based upon the fol-
lowing: 

(i) A test of 1 percent of the units of 
equipment as prescribed in preceding 
paragraph (a)(1) of this section, the 
units tested to serve as reference 
equipment. 

(ii) An inspection of each unit of 
equipment, using the procedures set 
forth in ATP, Annex 1, Appendix 2, 
paragraphs 29 and 49. The inspections 
shall be performed by one of the fol-
lowing, at the choice of the owner: 

(A) Persons in the owner’s organiza-
tion whom the owner deems qualified 
to perform inspections, or; 

(B) By an independent inspection 
agency which the owner deems com-
petent to perform inspections. Fees 
charged by such inspection agency 
shall be payable directly to the agency 
by the owner. 

(iii) A report of each inspection shall 
be completed on a form corresponding 
to the pertinent test report model in 
ATP, Annex 1, Appendix 2. Report 
forms may be obtained by a request to 
the ATP manager. 

(b) For renewal of a U.S. ATP certifi-
cate which is nearing its expiration 
date, any of the following three proce-
dures: 

(1) For each unit of equipment, a test 
as prescribed in preceding paragraph 
(a)(1) of this section, or; 

(2) If the equipment is serially-pro-
duced by a particular manufacturer 
and belongs to one owner, test and in-
spection of the equipment according to 
the procedures prescribed in preceding 
paragraphs (a)(2)(i), (ii), and (iii) of this 
section, or; 

(3) An inspection of each unit of 
equipment as prescribed in paragraphs 
(a)(2)(ii) and (iii) of this section. 

(c) For equipment which is currently 
certified according to a U.S. ATP cer-
tificate, and which has been trans-
ferred from one domestic owner to an-
other, the new owner may obtain a U.S. 
ATP certificate by submitting the 

original or certified true copy of the 
certificate issued to the previous 
owner, and by performing an inspection 
and submitting an inspection report for 
each unit of equipment. 

(d) For equipment which is currently 
certified according to a Foreign-ATP 
certificate, and which has been trans-
ferred from a foreign owner to a domes-
tic owner, the domestic owner may ob-
tain a U.S. ATP certificate by submit-
ting the original or certified true copy 
of the test report for the reference 
equipment and the original or certified 
true copy of the foreign certificate, and 
by performing an inspection and sub-
mitting an inspection report for each 
unit of equipment. 

(e) Owners who receive a U.S. ATP 
certificate have the responsibility to 
maintain equipment in good repair and 
operating condition with the under-
standing that the certificate is valid 
only so long as: 

(1) The insulated body and the ther-
mal appliance are maintained in good 
condition; 

(2) No material alteration is made to 
the thermal appliance which decreases 
its refrigeration capacity, and; 

(3) If the thermal appliance is re-
placed, it is replaced by an appliance of 
equal or greater refrigerating capacity. 

§ 3300.79 Application for certificate. 

An application shall be submitted to 
the ATP manager by an officer in the 
organization of the owner of the equip-
ment. Copies of the Form, Application 
for U.S. ATP Certificate for Equipment 
in Service, may be obtained by a re-
quest to the ATP manager. The fol-
lowing information is requested in the 
application: 

(a) A statement that the owner is a 
domestic owner, with the name, ad-
dress, and telephone number of its 
principal office, and name and title of 
person to contact. 

(b) If the operator of the equipment 
is different from the owner, the name 
and address of the operator. 

(c) The type of equipment (inter-
modal freight container, trailer, semi- 
trailer, railcar, or truck). 

(d) The total number of units of 
equipment. 
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(e) The definition of the equipment 
for which certification is sought, refer-
ring to ATP, Annex 1, paragraph 3 and 
Appendix 4. 

(f) For equipment which has not been 
previously certified, one of the fol-
lowing: 

(1) For each unit of equipment, the 
original or certified true copy of the 
test report, or; 

(2) If the equipment is serially-pro-
duced by one manufacturer: 

(i) Name of manufacturer. 
(ii) The original or certified true 

copy of the test report(s) of 1 percent of 
the equipment which was tested to 
serve as reference equipment. 

(iii) A report of inspection for each 
unit of equipment. 

(g) For renewal of a U.S. ATP Certifi-
cate which is nearing its expiration 
date: 

(1) The original or certified true copy 
of that certificate, and; 

(2) One of the following, (i) (ii), or 
(iii): 

(i) For each unit of equipment, the 
original or certified true copy of the 
test report. 

(ii) If the equipment is serially-pro-
duced by one manufacturer: 

(A) Name of manufacturer. 
(B) The original or certified true 

copy of the test report(s) of 1 percent of 
the equipment which was tested to 
serve as reference equipment. 

(C) A report of inspection from each 
unit of equipment. 

(iii) A report of inspection for each 
unit of equipment. 

(h) For equipment which is currently 
certified according to a U.S. ATP cer-
tificate, and which has been trans-
ferred from one domestic owner to an-
other: 

(1) The original or certified true copy 
of that certificate. 

(2) A report of inspection for each 
unit of equipment. 

(i) For equipment which is currently 
certified according to a Foreign-ATP 
certificate, and which has been trans-
ferred from a foreign owner to a domes-
tic owner: 

(1) The original or certified true copy 
of the test report for the reference 
equipment. 

(2) The original or certified true copy 
of the Foreign-ATP certificate. 

(3) A report of inspection for each 
unit of equipment. 

(j) A statement that each unit of 
equipment has, or will have, affixed to 
it a certification plate and distin-
guishing mark as prescribed in ATP, 
Annex 1, Appendix 1, paragraphs 4 and 
5, and Appendices 3 and 4. 

(k) A list showing, for each unit of 
equipment, the serial number of the 
body and the corresponding owner’s 
equipment identification number. 

§ 3300.82 Issuance of certificate. 

The ATP manager will evaluate doc-
uments received and, for equipment 
deemed qualified, will issue a U.S. ATP 
certificate to the applicant within 30 
days of receipt of the application and 
any relevant information required. The 
certificate will be in the format pre-
scribed in ATP, Annex 1, Appendix 3. 
For equipment deemed not qualified, 
the applicant will be advised of reasons 
for non-qualification within 30 days of 
receipt of an application and any rel-
evant information required. 

§ 3300.85 Period of validity of certifi-
cates. 

In accordance with ATP, Annex 1, 
Appendix 1, paragraphs 1(b), and Ap-
pendix 2, paragraphs 29(c) and 49(b) and 
(d), considered in combination, certifi-
cates will be valid for periods as fol-
lows: 

(a) For equipment which passes a 
test, 6 years. 

(b) For serially-produced equipment 
of which 1 percent have passed a test, 
and all units have been inspected and 
passed such inspection, 6 years. 

(c) For renewal of a U.S. ATP certifi-
cate which is nearing its expiration 
date, where the equipment has passed 
an inspection but has not been tested, 
3 years. 

(d) For equipment currently certified 
according to a U.S. ATP certificate, 
where the equipment has been trans-
ferred from one domestic owner to an-
other and the equipment has passed an 
inspection, 3 years or the date of expi-
ration of the current U.S. ATP certifi-
cate, whichever gives the later expira-
tion date on the new U.S. ATP certifi-
cate. 
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2 A copy of Circular A–25 can be obtained 
by a request to the Office of Management 
and Budget (OMB), 17th Street and Pennsyl-
vania Avenue, NW., Washington, DC 20503. 

(e) For equipment currently certified 
according to a Foreign-ATP certifi-
cate, where the equipment has been 
transferred from a foreign owner to a 
domestic owner and the equipment has 
passed an inspection, 3 years or the 
date of expiration of the foreign certifi-
cate, whichever gives the later expira-
tion date on the newly issued U.S. ATP 
certificate. 

Subpart H—Other Provisions 
§ 3300.88 Fees for U.S. ATP certifi-

cates. 
The fee schedule for issuance of U.S. 

ATP certificates by the U.S. Depart-
ment of Agriculture will be calculated 
according to the criteria in Circular A– 
25 2, issued by the Office of Manage-

ment and Budget. Fees may be revised 
as required on an annual basis. 

§ 3300.91 List of approved testing sta-
tions, approved testing labora-
tories, and fees for certificates. 

A current list of U.S. ATP testing 
stations, U.S. ATP testing labora-
tories, and fees for issuance of U.S. 
ATP certificates may be obtained by 
request to the ATP manager. 

§ 3300.94 Appeals. 

Any organization aggrieved by an ac-
tion in connection with this rule may 
obtain a review of such action by sub-
mitting pertinent information by let-
ter to the Administrator. The decision 
of the Administrator is the final agen-
cy action. 

PARTS 3301–3399 [RESERVED] 
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PART 3400—SPECIAL RESEARCH 
GRANTS PROGRAM 

Subpart A—General 

Sec. 
3400.1 Applicability of regulations. 
3400.2 Definitions. 
3400.3 Eligibility requirements. 
3400.4 How to apply for a grant. 
3400.5 Evaluation and disposition of applica-

tions. 
3400.6 Grant awards. 
3400.7 Use of funds; changes. 
3400.8 Other Federal statutes and regula-

tions that apply. 
3400.9 Other conditions. 

Subpart B—Scientific Peer Review of 
Research Grant Applications 

3400.10 Establishment and operation of peer 
review groups. 

3400.11 Composition of peer review groups. 
3400.12 Conflicts of interest. 
3400.13 Availability of information. 
3400.14 Proposal review. 
3400.15 Review criteria. 

Subpart C—Peer and Merit Review 
Arranged by Grantees 

3400.20 Grantee review prior to award. 
3400.21 Scientific peer review for research 

activities. 
3400.22 Merit review for education and ex-

tension activities. 

Subpart D—Annual Reports 

3400.23 Annual reports. 

AUTHORITY: 7 U.S.C. 450i(c). 

SOURCE: 56 FR 58147, Nov 15, 1991, unless 
otherwise noted. 

EDITORIAL NOTE: Nomenclature changes to 
part 3400 appear at 76 FR 4806, Jan. 27, 2011. 

Subpart A—General 
§ 3400.1 Applicability of regulations. 

(a) The regulations of this part apply 
to special research grants awarded 
under the authority of subsection (c) of 
the Competitive, Special, and Facili-
ties Research Grant Act, as amended (7 
U.S.C. 450i (c)), to facilitate or expand 
promising breakthroughs in areas of 
the food and agricultural sciences of 
importance to the United States. Sub-
parts A and B, excepting this section, 
apply only to special research grants 
awarded under subsection (c)(1)(A). 
Subpart C, Peer and Merit Review Ar-

ranged by Grantees, and Subpart D, 
Annual Reports, apply to all grants 
awarded under subsection (c). 

(b) Each year the Director of NIFA 
shall determine and announce through 
publication of a Notice in such publica-
tions as the FEDERAL REGISTER, profes-
sional trade journals, agency or pro-
gram handbooks, the Catalog of Fed-
eral Domestic Assistance, or any other 
appropriate means, research program 
areas for which proposals will be solic-
ited competitively, to the extent that 
funds are available. 

(c) The regulations of this part do 
not apply to research, extension or 
education grants awarded by the De-
partment of Agriculture under any 
other authority. 

[64 FR 34103, June 24, 1999] 

§ 3400.2 Definitions. 

As used in this part: 
(a) Director means the Director of the 

National Institute of Food and Agri-
culture (NIFA) and any other officer or 
employee of the Department of Agri-
culture to whom the authority in-
volved may be delegated. 

(b) Department means the Department 
of Agriculture. 

(c) Principal investigator means a sin-
gle individual designated by the grant-
ee in the grant application and ap-
proved by the Director who is respon-
sible for the scientific and technical di-
rection of the project. 

(d) Grantee means the entity des-
ignated in the grant award document 
as the responsible legal entity to whom 
a grant is awarded under this part. 

(e) Research project grant means the 
award by the Director of funds to a 
grantee to assist in meeting the costs 
of conducting, for the benefit of the 
public, an identified project which is 
intended and designed to establish, dis-
cover, elucidate, or confirm informa-
tion or the underlying mechanisms re-
lating to a research program area iden-
tified in the annual solicitation of ap-
plications. 

(f) Project means the particular activ-
ity within the scope of one or more of 
the research program areas identified 
in the annual solicitation of applica-
tions, which is supported by a grant 
award under this part. 
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(g) Project period means the total 
length of time that is approved by the 
Director for conducting the research 
project as outlined in an approved 
grant application. 

(h) Budget period means the interval 
of time (usually 12 months) into which 
the project period is divided for budg-
etary and reporting purposes. 

(i) Awarding official means the Direc-
tor and any other officer or employee 
of the Department to whom the au-
thority to issue or modify research 
project grant instruments has been del-
egated. 

(j) Peer review group means an assem-
bled group of experts or consultants 
qualified by training and experience in 
particular scientific or technical fields 
to give expert advice, in accordance 
with the provisions of this part, on the 
scientific and technical merit of grant 
applications in those fields. 

(k) Ad hoc reviewers means experts or 
consultants qualified by training and 
experience in particular scientific or 
technical fields to render special expert 
advice, whose written evaluations of 
grant applications are designed to com-
plement the expertise of the peer re-
view group, in accordance with the pro-
visions of this part, on the scientific or 
technical merit of grant applications 
in those fields. 

(l) Research means any systematic 
study directed toward new or fuller 
knowledge and understanding of the 
subject studied. 

(m) Methodology means the project 
approach to be followed and the re-
sources needed to carry out the 
project. 

[56 FR 58147, Nov. 15, 1991, as amended at 76 
FR 4806, Jan. 27, 2011] 

§ 3400.3 Eligibility requirements. 
(a) Except where otherwise prohib-

ited by law, any State agricultural ex-
periment station, all colleges and uni-
versities, other research institutions 
and organizations, Federal agencies, 
private organizations or corporations, 
and individuals, shall be eligible to 
apply for and to receive a special re-
search project grant under this part, 
provided that the applicant qualifies as 
a responsible grantee under the criteria 
set forth in paragraph (b) of this sec-
tion. 

(b) To qualify as responsible, an ap-
plicant must meet the following stand-
ards as they relate to a particular 
project: 

(1) Have adequate financial resources 
for performance, the necessary experi-
ence, organizational and technical 
qualifications, and facilities, or a firm 
commitment, arrangement, or ability 
to obtain such (including proposed sub-
agreements); 

(2) Be able to comply with the pro-
posed or required completion schedule 
for the project; 

(3) Have a satisfactory record of in-
tegrity, judgment, and performance, 
including, in particular, any prior per-
formance under grants and contracts 
from the Federal Government; 

(4) Have an adequate financial man-
agement system and audit procedure 
which provides efficient and effective 
accountability and control of all prop-
erty, funds, and other assets; and 

(5) Be otherwise qualified and eligible 
to receive a research project grant 
under applicable laws and regulations. 

(c) Any applicant who is determined 
to be not responsible will be notified in 
writing of such findings and the basis 
therefor. 

§ 3400.4 How to apply for a grant. 
(a) A request for proposals will be 

prepared and announced through publi-
cations such as the FEDERAL REGISTER, 
professional trade journals, agency or 
program handbooks, the Catalog of 
Federal Domestic Assistance, or any 
other appropriate means of solicita-
tion, as early as practicable each fiscal 
year. It will contain information suffi-
cient to enable all eligible applicants 
to prepare special research grant pro-
posals and will be as complete as pos-
sible with respect to: 

(1) Descriptions of specific research 
program areas which the Department 
proposes to support during the fiscal 
year involved, including anticipated 
funds to be awarded; 

(2) Deadline dates for having proposal 
packages postmarked; 

(3) Name and address where proposals 
should be mailed; 

(4) Number of copies to be submitted; 
(5) Forms required to be used when 

submitting proposals; and 
(6) Special requirements. 
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(b) Grant Application Kit. A Grant Ap-
plication Kit will be made available to 
any potential grant applicant who re-
quests a copy. This kit contains re-
quired forms, certifications, and in-
structions applicable to the submission 
of grant proposals. 

(c) Format for research grant proposals. 
Unless otherwise stated in the specific 
program solicitation, the following ap-
plies: 

(1) Grant Application. All research 
grant proposals submitted by eligible 
applicants should contain a Grant Ap-
plication form, which must be signed 
by the proposing principal investi-
gator(s) and endorsed by the cognizant 
authorized organizational representa-
tive who possesses the necessary au-
thority to commit the applicant’s time 
and other relevant resources. 

(2) Title of Project. The title of the 
project must be brief (80-character 
maximum), yet represent the major 
thrust of the research. This title will 
be used to provide information to the 
Congress and other interested parties 
who may be unfamiliar with scientific 
terms; therefore, highly technical 
words or phraseology should be avoided 
where possible. In addition, phrases 
such as ‘‘investigation of’’ or ‘‘research 
on’’ should not be used. 

(3) Objectives. Clear, concise, com-
plete, enumerated, and logically ar-
ranged statement(s) of the specific 
aims of the research must be included 
in all proposals. 

(4) Procedures. The procedures or 
methodology to be applied to the pro-
posed research plan should be explic-
itly stated. This section should include 
but not necessarily be limited to: 

(i) A description of the proposed in-
vestigations and/or experiments in the 
sequence in which it is planned to 
carry them out; 

(ii) Techniques to be employed, in-
cluding their feasibility; 

(iii) Kinds of results expected; 
(iv) Means by which data will be ana-

lyzed or interpreted; 
(v) Pitfalls which might be encoun-

tered; and 
(vi) Limitations to proposed proce-

dures. 
(5) Justification. This section should 

describe: 

(i) The importance of the problem to 
the needs of the Department and to the 
Nation, including estimates of the 
magnitude of the problem. 

(ii) The importance of starting the 
work during the current fiscal year, 
and 

(iii) Reasons for having the work per-
formed by the proposing organization. 

(6) Literature review. A summary of 
pertinent publications with emphasis 
on their relationship to the research 
should be provided and should include 
all important and recent publications. 
The citations should be accurate, com-
plete, written in acceptable journal 
format, and be appended to the pro-
posal. 

(7) Current research. The relevancy of 
the proposed research to ongoing and, 
as yet, unpublished research of both 
the applicant and any other institu-
tions should be described. 

(8) Facilities and equipment. All facili-
ties, including laboratories, which are 
available for use or assignment to the 
proposed research project during the 
requested period of support, should be 
reported and described. Any materials, 
procedures, situations, or activities, 
whether or not directly related to a 
particular phase of the proposed re-
search, and which may be hazardous to 
personnel, must be fully explained, 
along with an outline of precautions to 
be exercised. All items of major instru-
mentation available for use or assign-
ment to the proposed research project 
during the requested period of support 
should be itemized. In addition, items 
of nonexpendable equipment needed to 
conduct and bring the proposed project 
to a successful conclusion should be 
listed. 

(9) Collaborative arrangements. If the 
proposed project requires collaboration 
with other research scientists, corpora-
tions, organizations, agencies, or enti-
ties, such collaboration must be fully 
explained and justified. Evidence 
should be provided to assure peer re-
viewers that the collaborators involved 
agree with the arrangements. It should 
be specifically indicated whether or 
not such collaborative arrangements 
have the potential for any conflict(s) of 
interest. Proposals which indicate col-
laborative involvement must state 
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which proposer is to receive any result-
ing grant award, since only one eligible 
applicant, as provided in § 3400.3 of this 
part, may be the recipient of a research 
project grant under one proposal. 

(10) Research timetable. The applicant 
should outline all important research 
phases as a function of time, year by 
year. 

(11) Personnel support. All personnel 
who will be involved in the research ef-
fort must be clearly identified. For 
each scientist involved, the following 
should be included: 

(i) An estimate of the time commit-
ments necessary; 

(ii) Vitae of the principal investi-
gator(s), senior associate(s), and other 
professional personnel to assist review-
ers in evaluating the competence and 
experience of the project staff. This 
section should include curricula vitae 
of all key persons who will work on the 
proposed research project, whether or 
not Federal funds are sought for their 
support. The vitae are to be no more 
than two pages each in length, exclud-
ing publications listings; and 

(iii) A chronological listing of the 
most representative publications dur-
ing the past five years shall be pro-
vided for each professional project 
member for whom a curriculum vitae 
appears under this section. Authors 
should be listed in the same order as 
they appear on each paper cited, along 
with the title and complete reference 
as these usually appear in journals. 

(12) Budget. A detailed budget is re-
quired for each year of requested sup-
port. In addition, a summary budget is 
required detailing requested support 
for the overall project period. A copy of 
the form which must be used for this 
purpose, along with instructions for 
completion, is included in the Grant 
Application Kit identified under 
§ 3400.4(b) of this part and may be re-
produced as needed by applicants. 
Funds may be requested under any of 
the categories listed, provided that the 
item or service for which support is re-
quested is allowable under applicable 
Federal cost principles and can be iden-
tified as necessary for successful con-
duct of the proposed research project. 
No funds will be awarded for the ren-
ovation or refurbishment of research 
spaces; purchases or installation of 

fixed equipment in such spaces; or for 
the planning, repair, rehabilitation, ac-
quisition, or construction of a building 
or facility. All research project grants 
awarded under this part shall be issued 
without regard to matching funds or 
cost sharing. 

(13) Research involving special consider-
ations. A number of situations encoun-
tered in the conduct of research require 
special information and supporting 
documentation before funding can be 
approved for the project. If such situa-
tions are anticipated, the proposal 
must so indicate. It is expected that a 
significant number of special research 
grant proposals will involve the fol-
lowing: 

(i) Recombinant DNA molecules. All 
key personnel identified in a proposal 
and all endorsing officials of a proposed 
performing entity are required to com-
ply with the guidelines established by 
the National Institutes of Health enti-
tled, ‘‘Guidelines for Research Involv-
ing Recombinant DNA Molecules,’’ as 
revised. The Grant Application Kit, 
identified above in § 3400.4(b), contains 
forms which are suitable for such cer-
tification of compliance. 

(ii) Human subjects at risk. Responsi-
bility for safeguarding the rights and 
welfare of human subjects used in any 
research project supported with grant 
funds provided by the Department rests 
with the performing entity. Regula-
tions have been issued by the Depart-
ment under 7 CFR Part 1c, Protection 
of Human Subjects. In the event that a 
project involving human subjects at 
risk is recommended for award, the ap-
plicant will be required to submit a 
statement certifying that the research 
plan has been reviewed and approved 
by the Institutional Review Board at 
the proposing organization or institu-
tion. The Grant Application Kit, iden-
tified above in § 3400.4(b), contains 
forms which are suitable for such cer-
tification. 

(iii) Laboratory animal care. The re-
sponsibility for the humane care and 
treatment of any laboratory animal, 
which has the same meaning as ‘‘ani-
mal’’ in section 2(g) of the Animal Wel-
fare Act of 1966, as amended (7 U.S.C. 
2132(g)), used in any research project 
supported with Special Research 
Grants Program funds rests with the 
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performing organization. In this re-
gard, all key personnel identified in a 
proposal and all endorsing officials of 
the proposed performing entity are re-
quired to comply with applicable provi-
sions of the Animal Welfare Act of 1966, 
as amended (7 U.S.C. 2131 et. seq.) and 
the regulation promulgated thereunder 
by the Secretary of Agriculture in 9 
CFR parts 1, 2, 3, and 4. In the event 
that a project involving the use of a 
laboratory animal is recommended for 
award, the applicant will be required to 
submit a statement certifying such 
compliance. The Grant Application 
Kit, identified above in § 3400.4(b), con-
tains forms which are suitable of such 
certification. 

(14) Current and pending support. All 
proposals must list any other current 
public or private research support, in 
addition to the proposed project, to 
which key personnel listed in the pro-
posal under consideration have com-
mitted portions of their time, whether 
or not salary support for the person(s) 
involved is included in the budgets of 
the various projects. This section must 
also contain analogous information for 
all projects underway and for pending 
research proposals which are currently 
being considered by, or which will be 
submitted in the near future to, other 
possible sponsors, including other De-
partmental programs or agencies. Con-
current submission of identical or 
similar projects to other possible spon-
sors will not prejudice its review or 
evaluation by the Director or experts 
or consultants engaged by the Director 
for this purpose. The Grant Application 
Kit, identified above in § 3400.4(b), con-
tains a form which is suitable for list-
ing current and pending support. 

(15) Additions to project description. 
Each project description is expected by 
the Director, members of peer review 
groups, and the relevant program staff 
to be complete in itself. However, in 
those instances in which the inclusion 
of additional information is necessary, 
the number of copies submitted should 
match the number of copies of the ap-
plication requested in the annual solic-
itation of proposals as indicated in 
§ 3400.4(a)(4). Each set of such materials 
must be identified with the title of the 
research project as it appears in the 
Grant Application and the name(s) of 

the principal investigator(s). Examples 
of additional materials may include 
photographs which do not reproduce 
well, reprints, and other pertinent ma-
terials which are deemed to be unsuit-
able for inclusion in the proposal. 

(16) Organizational management infor-
mation. Specific management informa-
tion relating to an applicant shall be 
submitted on a one-time basis prior to 
the award of a research project grant 
identified under this part if such infor-
mation has not been provided pre-
viously under this or another program 
for which the sponsoring agency is re-
sponsible. Copies of forms rec-
ommended for use in fulfilling the re-
quirements contained in this section 
will be provided by the agency speci-
fied in this part once a research project 
grant has been recommended for fund-
ing. 

[56 FR 58147, Nov 15, 1991, as amended at 80 
FR 81738, Dec. 31, 2015] 

§ 3400.5 Evaluation and disposition of 
applications. 

(a) Evaluation. All proposals received 
from eligible applicants in accordance 
with eligible research problem or pro-
gram areas and deadlines established in 
the applicable request for proposals 
shall be evaluated by the Director 
through such officers, employees, and 
others as the Director determines are 
uniquely qualified in the areas of re-
search represented by particular 
projects. To assist in equitably and ob-
jectively evaluating proposals and to 
obtain the best possible balance of 
viewpoints, the Director shall solicit 
the advice of peer scientists, ad hoc re-
viewers, or others who are recognized 
specialists in the research program 
areas covered by the applications re-
ceived and whose general roles are de-
fined in §§ 3400.2(j) and 3400.2(k). Spe-
cific evaluations will be based upon the 
criteria established in subpart B 
§ 3400.15, unless NIFA determines that 
different criteria are necessary for the 
proper evaluation of proposals in one 
or more specific program areas, and an-
nounces such criteria and their relative 
importance in the annual program so-
licitation. The overriding purpose of 
such evaluations is to provide informa-
tion upon which the Director can make 
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informed judgments in selecting pro-
posals for ultimate support. Incom-
plete, unclear, or poorly organized ap-
plications will work to the detriment 
of applicants during the peer evalua-
tion process. To ensure a comprehen-
sive evaluation, all applications should 
be written with the care and thorough-
ness accorded papers for publication. 

(b) Disposition. On the basis of the Di-
rector’s evaluation of an application in 
accordance with paragraph (a) of this 
section, the Director will 

(1) Approve support using currently 
available funds, 

(2) Defer support due to lack of funds 
or a need for further evaluations, or 

(3) Disapprove support for the pro-
posed project in whole or in part. 

With respect to approved projects, the 
Director will determine the project pe-
riod (subject to extension as provided 
in § 3400.7(c)) during which the project 
may be supported. Any deferral or dis-
approval of an application will not pre-
clude its reconsideration or a re-
application during subsequent fiscal 
years. 

§ 3400.6 Grant awards. 

(a) General. Within the limit of funds 
available for such purpose, the award-
ing official shall make research project 
grants to those responsible, eligible ap-
plicants whose proposals are judged 
most meritorious in the announced 
program areas under the evaluation 
criteria and procedures set forth in this 
part. The date specified by the Director 
as the beginning of the project period 
shall be no later than September 30 of 
the Federal fiscal year in which the 
project is approved for support and 
funds are appropriated for such pur-
pose, unless otherwise permitted by 
law. All funds granted under this part 
shall be expended solely for the purpose 
for which the funds are granted in ac-
cordance with the approved application 
and budget, the regulations of this 
part, the terms and conditions of the 
award, the applicable Federal cost 
principles, and 2 CFR part 20 (part 3015 
of this title). 

(b) Grant award document and notice of 
grant award—(1) Grant award document. 
The grant award document shall in-
clude at a minimum the following: 

(i) Legal name and address of per-
forming organization or institution to 
whom the Director has awarded a spe-
cial research project grant under the 
terms of this part; 

(ii) Title of project; 
(iii) Name(s) and address(es) of prin-

cipal investigator(s) chosen to direct 
and control approved activities; 

(iv) Identifying grant number as-
signed by the Department; 

(v) Project period, which specifies 
how long the Department intends to 
support the effort without requiring re-
competition for funds; 

(vi) Total amount of Departmental 
financial assistance approved by the 
Director during the project period; 

(vii) Legal authority(ies) under which 
the research project grant is awarded 
to accomplish the purpose of the law; 

(viii) Approved budget plan for cat-
egorizing allocable project funds to ac-
complish the stated purpose of the re-
search project grant award; and 

(ix) Other information or provisions 
deemed necessary by the Department 
to carry out its granting activities or 
to accomplish the purpose of a par-
ticular research project grant. 

(2) Notice of grant award. The notice 
of grant award, in the form of a letter, 
will be prepared and will provide perti-
nent instructions or information to the 
grantee that is not included in the 
grant award document. 

(c) Categories of grant instruments. The 
major categories of grant instruments 
shall be as follows: 

(1) Standard grant. This is a grant in-
strument by which the Department 
agrees to support a specified level of 
research effort for a predetermined 
project period without the announced 
intention of providing additional sup-
port at a future date. This type of re-
search project grant is approved on the 
basis of peer review and recommenda-
tion and is funded for the entire project 
period at the time of award. 

(2) Renewal grant. This is a document 
by which the Department agrees to 
provide additional funding under a 
standard grant as specified in para-
graph (c)(1) of this section for a project 
period beyond that approved in an 
original or amended award, provided 
that the cumulative period does not ex-
ceed the statutory limitation. When a 
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renewal application is submitted, it 
should include a summary of progress 
to date under the previous grant in-
strument. Such a renewal shall be 
based upon new application, de novo 
peer review and staff evaluation, new 
recommendation and approval, and a 
new award instrument. 

(3) Continuation grant. This is a grant 
instrument by which the Department 
agrees to support a specified level of ef-
fort for a predetermined period of time 
with a statement of intention to pro-
vide additional support at a future 
date, provided that performance has 
been satisfactory, appropriations are 
available for this purpose, and contin-
ued support would be in the best inter-
ests of the Federal Government and the 
public. It involves a long-term research 
project that is considered by peer re-
viewers and Departmental officers to 
have an unusually high degree of sci-
entific merit, the results of which are 
expected to have a significant impact 
on the food and agricultural sciences, 
and it supports the efforts of experi-
enced scientists with records of out-
standing research accomplishments. 
This kind of document will normally be 
awarded for an initial one-year period 
and any subsequent continuation re-
search project grants will also be 
awarded in one-year increments. The 
award of a continuation research 
project grant to fund an initial or suc-
ceeding budget period does not con-
stitute an obligation to fund any subse-
quent budget period. A grantee must 
submit a separate application for con-
tinued support for each subsequent fis-
cal year. Requests for such continued 
support must be submitted in duplicate 
at least three months prior to the expi-
ration date of the budget period cur-
rently being funded. Such requests 
must include: an interim progress re-
port detailing all work performed to 
date; a Grant Application; a proposed 
budget for the ensuing period, includ-
ing an estimate of funds anticipated to 
remain unobligated at the end of the 
current budget period; and current in-
formation regarding other extramural 
support for senior personnel. Decisions 
regarding continued support and the 
actual funding levels of such support in 
future years will usually be made ad-
ministratively after consideration of 

such factors as the grantee’s progress 
and management practices and within 
the context of available funds. Since 
initial peer reviews were based upon 
the full term and scope of the original 
special research grant application, ad-
ditional evaluations of this type gen-
erally are not required prior to succes-
sive years’ support. However, in un-
usual cases (e.g., when the nature of 
the project or key personnel change or 
when the amount of future support re-
quested substantially exceeds the grant 
application originally reviewed and ap-
proved), additional reviews may be re-
quired prior to approving continued 
funding. 

(4) Supplemental grant. This is an in-
strument by which the Department 
agrees to provide small amounts of ad-
ditional funding under a standard, re-
newal, or continuation grant as speci-
fied in paragraphs (c)(1), (c)(2), and 
(c)(3) of this section and may involve a 
short-term (usually six months or less) 
extension of the project period beyond 
that approved in an original or amend-
ed award, but in no case may the cu-
mulative period of the project, includ-
ing short term extensions, exceed the 
statutory time limitation. A supple-
ment is awarded only if required to as-
sure adequate completion of the origi-
nal scope of work and if there is suffi-
cient justification of need to warrant 
such action. A request of this nature 
normally does not require additional 
peer review. 

(d) Obligation of the Federal Govern-
ment. Neither the approval of any ap-
plication nor the award of any research 
project grant shall commit or obligate 
the United States in any way to make 
any renewal, supplemental, continu-
ation, or other award with respect to 
any approved application or portion of 
an approved application. 

[56 FR 58147, Nov. 15, 1991, as amended at 79 
FR 75997, Dec. 26, 2014] 

§ 3400.7 Use of funds; changes. 
(a) Delegation of fiscal responsibility. 

The grantee may not delegate or trans-
fer in whole or in part, to another per-
son, institution, or organization the re-
sponsibility for use or expenditure of 
grant funds. 

(b) Change in project plans. (1) The 
permissible changes by the grantee, 
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principal investigator(s), or other key 
project personnel in the approved re-
search project grant shall be limited to 
changes in methodology, techniques, or 
other aspects of the project to expedite 
achievement of the projects’ approved 
goals. If the grantee or the principal 
investigator(s) is uncertain as to 
whether a change complies with this 
provision, the question must be re-
ferred to the Director for a final deter-
mination. 

(2) Changes in approved goals, or ob-
jectives, shall be requested by the 
grantee and approved in writing by the 
Department prior to effecting such 
changes. In no event shall requests for 
such changes be approved which are 
outside the scope of the original ap-
proved project. 

(3) Changes in approved project lead-
ership or the replacement or reassign-
ment of other key project personnel 
shall be requested by the grantee and 
approved in writing by the Department 
prior to effecting such changes. 

(4) Transfers of actual performance of 
the substantive programmatic work in 
whole or in part and provisions for pay-
ment of funds, whether or not Federal 
funds are involved, shall be requested 
by the grantee and approved in writing 
by the Department prior to effecting 
such changes, except as may be allowed 
in the terms and conditions of the 
grant award. 

(c) Changes in project period. The 
project period determined pursuant to 
§ 3400.5(b) may be extended by the Di-
rector without additional financial 
support for such additional period(s) as 
the Director determines may be nec-
essary to complete or fulfill the pur-
poses of an approved project. Any ex-
tension, when combined with the origi-
nally approved or amended project pe-
riod shall not exceed three (3) years 
(the limitation established by statute) 
and shall be further conditioned upon 
prior request by the grantee and ap-
proval in writing by the Department, 
unless prescribed otherwise in the 
terms and conditions of a grant award. 

(d) Changes in approved budget. The 
terms and conditions of a grant will 
prescribe circumstances under which 
written Departmental approval will be 

requested and obtained prior to insti-
tuting changes in an approved budget. 

[56 FR 58147, Nov. 15, 1991, as amended at 64 
FR 34103, June 24, 1999] 

§ 3400.8 Other Federal statutes and 
regulations that apply. 

(a) The Office of Management and 
Budget (‘‘OMB’’) issued guidance on 
Uniform Administrative Requirements, 
Cost Principles, and Audit Require-
ments for Federal Awards at 2 CFR 
part 200 on December 26, 2013. In 2 CFR 
400.1, the Department adopted OMB’s 
guidance in subparts A through F of 2 
CFR part 200, as supplemented by 2 
CFR part 400, as the Department’s poli-
cies and procedures for uniform admin-
istrative requirements, cost principles, 
and audit requirements for federal 
awards. As a result, this regulation 
contains references to 2 CFR part 200 
as it has regulatory effect for the De-
partment’s programs and activities.’’ 

(b) Several other Federal statutes 
and/or regulations apply to grant pro-
posals considered for review or to re-
search project grants awarded under 
this part. These include but are not 
limited to: 

2 CFR part 200—Uniform Administrative Re-
quirements, Cost Principles, and Audit Re-
quirements for Federal Awards. 

2 CFR part 180 and Part 417—OMB Guidelines 
to Agencies on Government-Wide Debar-
ment and Suspension (Nonprocurement) 
and USDA Nonprocurement Debarment 
and Suspension. 

7 CFR part 1c—USDA Implementation of the 
Federal Policy for the Protection of 
Human Subjects. 

7 CFR 1.1—USDA Implementation of Free-
dom of Information Act. 

7 CFR part 3—USDA Implementation of OMB 
Circular A–129 Regarding Debt Collection. 

7 CFR part 15, subpart A—USDA Implemen-
tation of Title VI of the Civil Rights Act of 
1964. 

7 CFR part 3407—NIFA procedures to imple-
ment the National Environmental Policy 
Act. 

29 U.S.C. 794, section 504—Rehabilitation Act 
of 1973, and 7 CFR part 15B (USDA imple-
mentation of statute), prohibiting dis-
crimination based upon physical or mental 
handicap in Federally assisted programs. 

35 U.S.C. 200 et seq.—Bayh-Dole Act, control-
ling allocation of rights to inventions 
made by employees of small business firms 
and domestic nonprofit organizations, in-
cluding universities, in Federally assisted 
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programs (implementing regulations are 
contained in 37 CFR part 401). 

[79 FR 75997, Dec. 19, 2014] 

§ 3400.9 Other conditions. 
The Director may, with respect to 

any research project grant or to any 
class of awards, impose additional con-
ditions prior to or at the time of any 
award when, in the Director’s judg-
ment, such conditions are necessary to 
assure or protect advancement of the 
approved project, the interests of the 
public, or the conservation of grant 
funds. 

Subpart B—Scientific Peer Review 
of Research Grant Applications 

§ 3400.10 Establishment and operation 
of peer review groups. 

Subject to § 3400.5, the Director will 
adopt procedures for the conduct of 
peer reviews and the formulation of 
recommendations under § 3400.14. 

§ 3400.11 Composition of peer review 
groups. 

(a) Peer review group members will 
be selected based upon their training 
and experience in relevant scientific or 
technical fields, taking into account 
the following factors: 

(1) The level of formal scientific or 
technical education by the individual; 

(2) The extent to which the indi-
vidual has engaged in relevant re-
search, the capacities in which the in-
dividual has done so (e.g., principal in-
vestigator, assistant), and the quality 
of such research; 

(3) Professional recognition as re-
flected by awards and other honors re-
ceived from scientific and professional 
organizations outside of the Depart-
ment; 

(4) The need of the group to include 
within its membership experts from 
various areas of specialization within 
relevant scientific or technical fields; 

(5) The need of the group to include 
within its membership experts from a 
variety of organizational types (e.g., 
universities, industry, private consult-
ant(s)) and geographic locations; and 

(6) The need of the group to maintain 
a balanced membership, e.g., minority 
and female representation and an equi-
table age distribution. 

(b) [Reserved] 

§ 3400.12 Conflicts of interest. 

Members of peer review groups cov-
ered by this part are subject to rel-
evant provisions contained in Title 18 
of the United States Code relating to 
criminal activity, Department regula-
tions governing employee responsibil-
ities and conduct (part O of this title), 
and Executive Order 11222, as amended. 

§ 3400.13 Availability of information. 

Information regarding the peer re-
view process will be made available to 
the extent permitted under the Free-
dom of Information Act (5 U.S.C. 552), 
the Privacy Act (5 U.S.C. 552a), and im-
plementing Departmental regulations 
(part 1 of this title). 

§ 3400.14 Proposal review. 

(a) All research grant applications 
will be acknowledged. Prior to tech-
nical examination, a preliminary re-
view will be made for responsiveness to 
the request for proposals (e.g., relation-
ship of application to research program 
area). Proposals which do not fall with-
in the guidelines as stated in the an-
nual request for proposals will be 
eliminated from competition and will 
be returned to the applicant. Proposals 
whose budgets exceed the maximum al-
lowable amount for a particular pro-
gram area as announced in the request 
for proposals may be considered as 
lying outside the guidelines. 

(b) All applications will be carefully 
reviewed by the Director, qualified offi-
cers or employees of the Department, 
the respective peer review group, and 
ad hoc reviewers, as required. Written 
comments will be solicited from ad hoc 
reviewers when required, and indi-
vidual written comments and in-depth 
discussions will be provided by peer re-
view group members prior to recom-
mending applications for funding. Ap-
plications will be ranked and support 
levels recommended within the limita-
tion of total available funding for each 
research program area as announced in 
the applicable request for proposals. 

(c) No awarding official will make a 
research project grant based upon an 
application covered by this part unless 
the application has been reviewed by a 
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peer review group and/or ad hoc review-
ers in accordance with the provisions 
of this part and said reviewers have 
made recommendations concerning the 
scientific merit of such application. 

(d) Except to the extent otherwise 
provided by law, such recommenda-
tions are advisory only and are not 
binding on program officers or on the 
awarding official. 

§ 3400.15 Review criteria. 

(a) Subject to the varying conditions 
and needs of States, Federal funded ag-
ricultural research supported under 
these provisions shall be designed to, 
among other things, accomplish one or 
more of the following purposes: 

(1) Continue to satisfy human food 
and fiber needs; 

(2) Enhance the long-term viability 
and competitiveness of the food pro-
duction and agricultural system of the 
United States within the global econ-
omy; 

(3) Expand economic opportunities in 
rural America and enhance the quality 
of life for farmers, rural citizens, and 
society as a whole; 

(4) Improve the productivity of the 
American agricultural system and de-
velop new agricultural crops and new 
uses for agricultural commodities; 

(5) Develop information and systems 
to enhance the environment and the 
natural resource base upon which a 
sustainable agricultural economy de-
pends; or 

(6) Enhance human health. 

In carrying out its review under 
§ 3400.14, the peer review group will use 
the following form upon which the 
evaluation criteria to be used are enu-
merated, unless pursuant to § 3400.5(a), 
different evaluation criteria are speci-
fied in the annual solicitation of pro-
posals for a particular program. 

Peer Panel Scoring Form 

Proposal Identification No. lllllllll

Institution and Project Title llllllll

I. Basic Requirement: 

Proposal falls within guidelines? lllll 

Yes lllll No. If no, explain why proposal 
does not meet guidelines under comment 
section of this form. 

II. Selection Criteria: 

Score 
1–10 

Weight 
factor 

Score 
X 

weight 
factor 

Com-
ments 

1. Overall scientific and 
technical quality of 
proposal ..................... .......... 10 

2. Scientific and tech-
nical quality of the ap-
proach ........................ .......... 10 

3. Relevance and impor-
tance of proposed re-
search to solution of 
specific areas of in-
quiry ........................... .......... 6 

4. Feasibility of attaining 
objectives; adequacy 
of professional training 
and experience, facili-
ties and equipment .... .......... 5 ............ ..........

Score llllllllllllllllllll

Summary Comments llllllllllll

(b) Proposals satisfactorily meeting 
the guidelines will be evaluated and 
scored by the peer review panel for 
each criterion utilizing a scale of 1 
through 10. A score of one (1) will be 
considered low and a score of ten (10) 
will be considered high for each selec-
tion criterion. A weighted factor is 
used for each criterion. 

Subpart C—Peer and Merit Review 
Arranged by Grantees 

SOURCE: 64 FR 34104, June 24, 1999, unless 
otherwise noted. 

§ 3400.20 Grantee review prior to 
award. 

(a) Review requirement. Prior to the 
award of a standard or continuation 
grant by NIFA, any proposed project 
shall have undergone a review arranged 
by the grantee as specified in this sub-
part. For research projects, such re-
view must be a scientific peer review 
conducted in accordance with § 3400.21. 
For education and extension projects, 
such review must be a merit review 
conducted in accordance with § 3400.22. 

(b) Credible and independent. Review 
arranged by the grantee must provide 
for a credible and independent assess-
ment of the proposed project. A cred-
ible review is one that provides an ap-
praisal of technical quality and rel-
evance sufficient for an organizational 
representative to make an informed 
judgment as to whether the proposal is 
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appropriate for submission for Federal 
support. To provide for an independent 
review, such review may include USDA 
employees, but should not be con-
ducted solely by USDA employees. 

(c) Notice of completion and retention of 
records. A notice of completion of re-
view shall be conveyed in writing to 
NIFA either as part of the submitted 
proposal or prior to the issuance of an 
award, at the option of NIFA. The writ-
ten notice constitutes certification by 
the applicant that a review in compli-
ance with these regulations has oc-
curred. Applicants are not required to 
submit results of the review to NIFA; 
however, proper documentation of the 
review process and results should be re-
tained by the applicant. 

(d) Renewal and supplemental grants. 
Review by the grantee is not automati-
cally required for renewal or supple-
mental grants as defined in § 3400.6. A 
subsequent grant award will require a 
new review if, according to NIFA, ei-
ther the funded project has changed 
significantly, other scientific discov-
eries have affected the project, or the 
need for the project has changed. Note 
that a new review is necessary when 
applying for another standard or con-
tinuation grant after expiration of the 
grant term. 

§ 3400.21 Scientific peer review for re-
search activities. 

Scientific peer review is an evalua-
tion of a proposed project for technical 
quality and relevance to regional or 
national goals performed by experts 
with the scientific knowledge and tech-
nical skills to conduct the proposed re-
search work. Peer reviewers may be se-
lected from an applicant organization 
or from outside the organization, but 
shall not include principals, collabo-
rators or others involved in the prepa-
ration of the application under review. 

§ 3400.22 Merit review for education 
and extension activities. 

Merit review is an evaluation of a 
proposed project or elements of a pro-
posed program whereby the technical 
quality and relevance to regional or 
national goals are assessed. The merit 
review shall be performed by peers and 
other individuals with expertise appro-
priate to evaluate the proposed project. 

Merit reviewers may not include prin-
cipals, collaborators or others involved 
in the preparation of the application 
under review. 

Subpart D—Annual Reports 
§ 3400.23 Annual reports. 

(a) Reporting requirement. The recipi-
ent shall submit an annual report de-
scribing the results of the research, ex-
tension, or education activity and the 
merit of the results. 

(b) Report type and content. Unless 
otherwise stipulated, grant recipients 
will have met the reporting require-
ment under this subpart by complying 
with the reporting requirements as set 
forth in the terms and conditions of 
the grant at the time of award. 

[64 FR 34104, June 24, 1999] 

PART 3401—RANGELAND 
RESEARCH GRANTS PROGRAM 

Subpart A—General 

Sec. 
3401.1 Applicability of regulations of this 

part. 
3401.2 Definitions. 
3401.3 Eligibility requirements. 
3401.4 Matching funds requirement. 
3401.5 Indirect costs and tuition remission 

costs. 
3401.6 How to apply for a grant. 
3401.7 Evaluation and disposition of appli-

cations. 
3401.8 Grant awards. 
3401.9 Use of funds; changes. 
3401.10 Other Federal statutes and regula-

tions that apply. 
3401.11 Other conditions. 

Subpart B—Scientific Peer Review of 
Research Applications for Funding 

3401.12 Establishment and operation of peer 
review groups. 

3401.13 Composition of peer review groups. 
3401.14 Conflicts of interest. 
3401.15 Availability of information. 
3401.16 Proposal review. 
3401.17 Review criteria. 

AUTHORITY: Section 1470 of the National 
Agricultural Research, Extension and Teach-
ing Policy Act of 1977 (7 U.S.C. 3316). 

SOURCE: 61 FR 27753, May 31, 1996, unless 
otherwise noted. 

EDITORIAL NOTE: Nomenclature changes to 
part 3401 appear at 76 FR 4806, Jan. 27, 2011. 
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Subpart A—General 
§ 3401.1 Applicability of regulations of 

this part. 
(a) The regulations of this part apply 

to rangeland research grants awarded 
under the authority of section 1480 of 
the National Agricultural Research, 
Extension, and Teaching Policy Act of 
1977, as amended (7 U.S.C. 3333) to land- 
grant colleges and universities, State 
agricultural experiment stations, and 
colleges, universities, and Federal lab-
oratories having a demonstrable capac-
ity in rangeland research, as deter-
mined by the Secretary, to carry out 
rangeland research. The Director of the 
National Institute of Food and Agri-
culture (NIFA) shall determine and an-
nounce, through publication each year 
of a Notice in the FEDERAL REGISTER, 
professional trade journals, agency or 
program handbooks, the catalog of 
Federal Domestic Assistance or any 
other appropriate means, research pro-
gram areas for which proposals will be 
solicited, to the extent that funds are 
available. 

(b) The regulations of this part do 
not apply to research grants awarded 
by the Department of Agriculture 
under any other authority. 

§ 3401.2 Definitions. 
As used in this part: 
(a) Director means the Director of 

NIFA and any other officer or em-
ployee of the Department of Agri-
culture to whom the authority in-
volved may be delegated. 

(b) Department means the Department 
of Agriculture. 

(c) Principal investigator means a sin-
gle individual designated by the grant-
ee in the application for funding and 
approved by the Director who is re-
sponsible for the scientific and tech-
nical direction of the project. 

(d) Grantee means the entity des-
ignated in the grant award document 
as the responsible legal entity to whom 
a grant is awarded under this part. 

(e) Research project grant means the 
award by the Director of funds to a 
grantee to assist in meeting the costs 
of conducting, for the benefit of the 
public, an identified project which is 
intended and designed to establish, dis-
cover, elucidate, or confirm informa-

tion or the underlying mechanisms re-
lating to a research program area iden-
tified in the annual solicitation of ap-
plications. 

(f) Project means the particular activ-
ity within the scope of one or more of 
the research program areas identified 
in the annual solicitation of applica-
tions, which is supported by a grant 
award under this part. 

(g) Project period means the total 
length of time that is approved by the 
Director for conducting the research 
project as outlined in an approved ap-
plication for funding. 

(h) Budget period means the interval 
of time (usually 12 months) into which 
the project period is divided for budg-
etary and reporting purposes. 

(i) Awarding official means the Direc-
tor and any other officer or employee 
of the Department to whom the au-
thority to issue or modify research 
project grant instruments has been del-
egated. 

(j) Peer review group means an assem-
bled group of experts or consultants 
qualified by training or experience in 
particular scientific or technical fields 
to give expert advice, in accordance 
with the provisions of this part, on the 
scientific and technical merit of appli-
cations for funding in those fields. 

(k) Ad hoc reviewers means experts or 
consultants qualified by training or ex-
perience in particular scientific or 
technical fields to render special expert 
advice, whose written evaluations of 
applications for funding are designed to 
complement the expertise of the peer 
review group, in accordance with the 
provisions of this part, on the scientific 
or technical merit of applications for 
Funding in those fields. 

(l) Research means any systematic 
study directed toward new or fuller 
knowledge and understanding of the 
subject studied. 

(m) Methodology means the project 
approach to be followed and the re-
sources needed to carry out the 
project. 

§ 3401.3 Eligibility requirements. 

(a) Except where otherwise prohib-
ited by law, any land-grant college and 
university, State agricultural experi-
ment station, and college, university, 
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and Federal laboratory having a de-
monstrable capacity in rangeland re-
search, as determined by the Sec-
retary, shall be eligible to apply for 
and to receive a project grant under 
this part, provided that the applicant 
qualifies as a responsible grantee under 
the criteria set forth in paragraph (b) 
of this section. 

(b) To qualify as responsible, an ap-
plicant must meet the following stand-
ards as they relate to a particular 
project: 

(1) Have adequate financial resources 
for performance, the necessary experi-
ence, organizational and technical 
qualifications, and facilities, or a firm 
commitment, arrangement, or ability 
to obtain such (including proposed sub-
agreements); 

(2) Be able to comply with the pro-
posed or required completion schedule 
for the project; 

(3) Have a satisfactory record of in-
tegrity, judgment, and performance, 
including, in particular, any prior per-
formance under grants and contracts 
from the Federal government; 

(4) Have an adequate financial man-
agement system and audit procedure 
which provides efficient and effective 
accountability and control of all prop-
erty, funds, and other assets; and 

(5) Be otherwise qualified and eligible 
to receive a research project grant 
under applicable laws and regulations. 

(c) Any applicant who is determined 
to be not responsible will be notified in 
writing of such findings and the basis 
therefor. 

§ 3401.4 Matching funds requirement. 
In accordance with section 1480 of the 

National Agricultural Research, Exten-
sion, and Teaching Policy Act of 1977, 
as amended (7 U.S.C. 3333), except in 
the case of Federal laboratories, each 
grant recipient must match the Fed-
eral funds expended on a research 
project based on a formula of 50 per-
cent Federal and 50 percent non-Fed-
eral funding. 

§ 3401.5 Indirect costs and tuition re-
mission costs. 

Pursuant to section 1473 of the Na-
tional Agricultural Research, Exten-
sion, and Teaching Policy Act of 1977, 
as amended (7 U.S.C. 3319), funds made 

available under this program to recipi-
ents other than Federal laboratories 
shall not be subject to reduction for in-
direct costs or tuition remission costs. 
Since indirect costs and tuition remis-
sion costs, except in the case of Federal 
laboratories, are not allowable costs 
for purposes of this program, such 
costs may not be used to satisfy the 
matching requirement set forth in 
§ 3401.4. 

§ 3401.6 How to apply for a grant. 
(a) General. After consultation with 

the Rangeland Research Advisory 
Board, established pursuant to section 
1482 of the National Agricultural Re-
search, Extension, and Teaching Policy 
Act of 1977, as amended (7 U.S.C. 3335), 
a request for proposals will be prepared 
and announced through publications 
such as the FEDERAL REGISTER, profes-
sional trade journals, agency or pro-
gram handbooks, the Catalog of Fed-
eral Domestic Assistance, or any other 
appropriate means of solicitation, as 
early as practicable each fiscal year. It 
will contain information sufficient to 
enable all eligible applicants to prepare 
rangeland research grant proposals and 
will be as complete as possible with re-
spect to: 

(1) Descriptions of specific research 
program areas which the Department 
proposes to support during the fiscal 
year involved, including anticipated 
funds to be awarded; 

(2) Deadline dates for having proposal 
packages postmarked; 

(3) Name and address where proposals 
should be mailed; 

(4) Number of copies to be submitted; 
(5) Forms required to be used when 

submitting proposals; and 
(6) Special requirements. 
(b) Application kit. An Application Kit 

will be made available to any potential 
grant applicant who requests a copy. 
This kit contains required forms, cer-
tifications, and instructions applicable 
to the submission of grant proposals. 

(c) Format for research grant proposals. 
Unless otherwise stated in the specific 
program solicitation, the following for-
mat applies: 

(1) Application for funding. All re-
search grant proposals submitted by el-
igible applicants should contain an Ap-
plication for Funding form, which must 
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be signed by the proposing principal in-
vestigator(s) and endorsed by the cog-
nizant authorized organizational rep-
resentative who possesses the nec-
essary authority to commit the appli-
cant’s time and other relevant re-
sources. 

(2) Title of project. The title of the 
project must be brief (80-character 
maximum), yet represent the major 
thrust of the research. This title will 
be used to provide information to the 
Congress and other interested parties 
who may be unfamiliar with scientific 
terms; therefore, highly technical 
words or phraseology should be avoided 
where possible. In addition, phrases 
such as ‘‘investigation of’’ or ‘‘research 
on’’ should not be used. 

(3) Objectives. Clear, concise, com-
plete, enumerated, and logically ar-
ranged statement(s) of the specific 
aims of the research must be included 
in all proposals. 

(4) Procedures. The procedures of 
methodology to be applied to the pro-
posed research plan should be stated 
explicitly. This section should include 
but not necessarily be limited to: 

(i) A description of the proposed in-
vestigations and/or experiments in the 
sequence in which it is planned to 
carry them out; 

(ii) Techniques to be employed, in-
cluding their feasibility; 

(iii) Kinds of results expected; 
(iv) Means by which data will be ana-

lyzed or interpreted; 
(v) Pitfalls which might be encoun-

tered; and 
(vi) Limitations to proposed proce-

dures. 
(5) Justification. This section of the 

grant proposal should describe: 
(i) The importance of the problem to 

the needs of the Department and to the 
Nation, including estimates of the 
magnitude of the problem; 

(ii) The importance of starting the 
work during the current fiscal year; 
and 

(iii) Reasons for having the work per-
formed by the proposing organization. 

(6) Literature review. A summary of 
pertinent publications with emphasis 
on their relationship to the research 
should be provided and should include 
all important and recent publications. 
The citations should be accurate, com-

plete, written in acceptable journal 
format, and be appended to the pro-
posal. 

(7) Current research. The relevancy of 
the proposed research to ongoing and, 
as yet, unpublished research of both 
the applicant and any other institu-
tions should be described. 

(8) Facilities and equipment. All facili-
ties, including laboratories, that are 
available for use or assignment to the 
proposed research project during the 
requested period of support, should be 
reported and described. Any materials, 
procedures, situations, or activities, 
whether or nor directly related to a 
particular phase of the proposed re-
search, and which may be hazardous to 
personnel, must be explained fully, 
along with an outline of precautions to 
be exercised. All items of major instru-
mentation available for use or assign-
ment to the proposed research project 
during the requested period of support 
should be itemized. In addition, items 
of nonexpendable equipment needed to 
conduct and bring the proposed project 
to a successful conclusion should be 
listed. 

(9) Collaborative arrangements. If the 
proposed project requires collaboration 
with other research scientists, corpora-
tions, organizations, agencies, or enti-
ties, such collaboration must be ex-
plained fully and justified. Evidence 
should be provided to assure peer re-
viewers that the collaborators involved 
agree with the arrangements. It should 
be specifically indicated whether or 
not such collaborative arrangements 
have the potential for any conflict(s) of 
interest. Proposals which indicate col-
laborative involvements must state 
which applicant is to receive any re-
sulting grant award, since only one eli-
gible applicant, as provided in § 3401.3 
may be the recipient of a research 
project grant under one proposal. 

(10) Research timetable. The applicant 
should outline all important research 
phases as a function of time, year by 
year. 

(11) Personnel support. All personnel 
who will be involved in the research ef-
fort must be identified clearly. For 
each scientist involved, the following 
should be included: 

(i) An estimate of the time commit-
ments necessary; 
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(ii) Vitae of the principal investi-
gator(s), senior associate(s), and other 
professional personnel to assist review-
ers in evaluating the competence and 
experience of the project staff. This 
section should include curricula vitae 
of all key persons who will work on the 
proposed research project, whether or 
not Federal funds are sought for their 
support. The vitae are to be no more 
than two pages each in length, exclud-
ing publication listings; and 

(iii) A chronological listing of the 
most representative publications dur-
ing the past five years shall be pro-
vided for each professional project 
member of whom a curriculum vitae 
appears under this section. Authors 
should be listed in the same order as 
they appear on each paper cited, along 
with the title and complete reference 
as these usually appear in journals. 

(12) Budget. A detailed budget is re-
quired for each year of requested sup-
port. In addition, a summary budget is 
required detailing requested support 
for the overall project period. A copy of 
the form which must be used for this 
purpose, along with instructions for 
completion, is included in the Applica-
tion Kit identified under § 3401.6(b) and 
may be reproduced as needed by appli-
cants. Funds may be requested under 
any of the categories listed, provided 
that the item or service for which sup-
port is requested is allowable under ap-
plicable Federal cost principles and can 
be identified as necessary for success-
ful conduct of the proposed research 
project. As stated in § 3401.4 each grant 
recipient must match the Federal 
funds expended on a research project 
based on a formula of 50 percent Fed-
eral and 50 percent non-Federal fund-
ing. As stated in § 3401.5, indirect costs 
and tuition remission costs are not al-
lowable costs for purposes of this pro-
gram and , thus, may not be used to 
satisfy the matching requirement set 
forth in § 3401.4. 

(13) Research involving special consider-
ations. A number of situations encoun-
tered in the conduct of research require 
special information and supporting 
documentation before funding can be 
approved for the project. If such situa-
tions are anticipated, the proposal 
must so indicate. It is expected that a 

significant number of rangeland grant 
proposals will involve the following: 

(i) Recombinant DNA molecules. All 
key personnel identified in a proposal 
and all endorsing officials of a proposed 
performing entity are required to com-
ply with the guidelines establishing by 
the National Institutes of Health enti-
tled, ‘‘Guidelines for Research Involv-
ing Recombinant DNA Molecules,’’ as 
revised. The Application Kit, identified 
above in § 3401.6(b), contains a form 
which is suitable for such certification 
of compliance. In the event a project 
involving recombinant DNA and RNA 
molecules results in a grant award, the 
Institutional Biosafety Committee 
must approve the research before NIFA 
funds will be released. 

(ii) Human subjects at risk. Responsi-
bility for safeguarding the rights and 
welfare of human subjects used in any 
research project supported with grant 
funds provided by the Department rests 
with the performing entity. Regula-
tions have been issued by the Depart-
ment under 7 CFR part 1c, Protection 
of Human Subjects. In the event that a 
project involving human subjects at 
risk is recommended for award, the ap-
plicant will be required to submit a 
statement certifying that the research 
plan has been reviewed and approved 
by the Institutional Review Board at 
the proposing organization or institu-
tion. The Application Kit, identified 
above in § 3401.6(b), contains a form 
which is suitable for such certification. 
In the event a project involving human 
subjects results in a grant award, funds 
will be released only after the Institu-
tional Committee has approved the 
project. 

(iii) Laboratory animal care. The re-
sponsibility for the humane care and 
treatment of any laboratory animal, 
which has the same meaning as ‘‘ani-
mal’’ in section 2(g) of the Animal Wel-
fare Act of 1966, as amended (7 U.S.C. 
2132(g)), used in any research project 
supported with Rangeland Research 
Grant Program funds rests with the 
performing organization. In this re-
gard, all key personnel identified in a 
proposal and all endorsing officials of 
the proposed performing entity are re-
quired to comply with the applicable 
provisions of the Animal Welfare Act of 
1966, as amended (7 U.S.C. 2131 et seq.) 
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and the regulations promulgated there-
under by the Secretary of Agriculture 
in 9 CFR parts 1, 2, 3, and 4. In the 
event that a project involving the use 
of a laboratory animal is recommended 
for award, the applicant will be re-
quired to submit a statement certi-
fying such compliance. The Applica-
tion Kit, identified above in § 3401.6(b), 
contains a form which is suitable for 
such certification. In the event a 
project involving the use of living 
vertebrate animals results in a grant 
award, funds will be released only after 
the Institutional Animal Care and Use 
Committee has approved the project. 

(14) Current and pending support. All 
proposals must list any other current 
public or private research support, in 
addition to the proposed project, to 
which key personnel listed in the pro-
posal under consideration have com-
mitted portions of their time, whether 
or not salary support for the person(s) 
involved is included in the budgets of 
the various projects. This section must 
also contain analogous information for 
all projects underway and for pending 
research proposals which are currently 
being considered by, or which will be 
submitted in the near future to, other 
possible sponsors, including other De-
partmental programs or agencies. Con-
current submission of identical or 
similar projects to other possible spon-
sors will not prejudice its review or 
evaluation by the Director or experts 
or consultants engaged by the Director 
for this purpose. The Application Kit, 
identified above in § 3401.6(b), contains 
a form which is suitable for listing cur-
rent and pending support. 

(15) Additions to project description. 
Each project description is expected by 
the Director, members of peer review 
groups, and the relevant program staff 
to be complete in itself. However, in 
those instances in which the inclusion 
of additional information is necessary, 
the number of copies submitted should 
match the number of copies of the ap-
plication requested in the annual solic-
itation of proposals as indicated in 
§ 3401.6(a)(4). Each set of such materials 
must be identified with the title of the 
research project as it appears in the 
Application for Funding and the 
name(s) of the principal investi-
gator(s). Examples of additional mate-

rials may include photographs which 
do not reproduce well, reprints, and 
other pertinent materials which are 
deemed to be unsuitable for inclusion 
in the proposal. 

(16) National Environmental Policy Act. 
As outlined in NIFA’s implementing 
regulations of the National Environ-
mental Policy Act of 1969 (NEPA) at 7 
CFR part 3407, environmental data or 
documentation for the proposed project 
is to be provided to NIFA in order to 
assist NIFA in carrying out its respon-
sibilities under NEPA. These respon-
sibilities include determining whether 
the project requires an Environmental 
Assessment or an Environmental Im-
pact Statement or whether it can be 
excluded from this requirement on the 
basis of several categorical exclusions 
listed in 7 CFR part 3407. In this regard, 
the applicant should review the cat-
egories defined for exclusion to ascer-
tain whether the proposed project may 
fall within one or more of the exclu-
sions, and should indicate if it does so 
on the National Environmental Policy 
Act Exclusions Form (Form NIFA— 
1234) provided in the Application Kit. 
Even though the applicant considers 
that a proposed project may fall within 
a categorical exclusion, NIFA may de-
termine that an Environmental Assess-
ment or an Environmental Impact 
Statement is necessary for a proposed 
project should substantial controversy 
on environmental grounds exist or if 
other extraordinary conditions or cir-
cumstances are present that may cause 
such activity to have a significant en-
vironmental effect. 

(17) Organizational management infor-
mation. Specific management informa-
tion relating to an applicant shall be 
submitted on an one-time basis prior to 
the award of a research project grant 
identified under this part if such infor-
mation has not been provided pre-
viously under this or another program 
for which the sponsoring agency is re-
sponsible. Copies of forms rec-
ommended for use in fulfilling the re-
quirements contained in this section 
will be provided by the agency speci-
fied in this part once a research project 
grant has been recommended for fund-
ing. 
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§ 3401.7 Evaluation and disposition of 
applications. 

(a) Evaluation. All proposals received 
from eligible applicants in accordance 
with eligible research problem or pro-
gram areas and deadlines established in 
the applicable request for proposals 
shall be evaluated by the Director 
through such officers, employees, and 
others as the Director determines are 
particularly qualified in the areas of 
research represented by particular 
projects. To assist in equitably and ob-
jectively evaluating proposals and to 
obtain the best possible balance of 
viewpoints, the Director may solicit 
the advice of peer scientists, ad hoc re-
viewers, or others who are recognized 
specialists in the research program 
areas covered by the applications re-
ceived. Specific evaluations will be 
based upon the criteria established in 
subpart B of this part, § 3401.17, unless 
NIFA determines that different criteria 
are necessary for the proper evaluation 
of proposals in one or more specific 
program areas, and announces such cri-
teria and their relative importance in 
the annual program solicitation. The 
overriding purpose of such evaluations 
is to provide information upon which 
the Director can make informed judg-
ments in selecting proposals for ulti-
mate support. Incomplete, unclear, or 
poorly organized applications will work 
to the detriment of applicants during 
the peer evaluation process. To ensure 
a comprehensive evaluation, all appli-
cations should be written with the care 
and thoroughness accorded papers for 
publication. 

(b) Disposition. On the basis of the Di-
rector’s evaluation of an application in 
accordance with paragraph (a) of this 
section, the Director will approve using 
currently available funds, defer support 
due to lack of funds or a need for fur-
ther evaluations, or disapprove support 
for the proposed project in whole or in 
part. With respect to approved 
projects, the Director will determine 
the project period (subject to extension 
as provided in § 3401.9(c)) during which 
the project may be supported. Any de-
ferral or disapproval of an application 
will not preclude its reconsideration or 
a reapplication during subsequent fis-
cal years. 

§ 3401.8 Grant awards. 
(a) General. Within the limit of funds 

available for such purpose, the award-
ing official shall make research project 
grants to those responsible, eligible ap-
plicants whose proposals are judged 
most meritorious in the announced 
program areas under the evaluation 
criteria and procedures set forth in this 
part. The date specified by the Director 
as the beginning of the project period 
shall be no later than September 30 of 
the Federal fiscal year in which the 
project is approved for support and 
funds are appropriated for such pur-
pose, unless otherwise permitted by 
law. All funds granted under this part 
shall be expended solely for the purpose 
for which the funds are granted in ac-
cordance with the approved application 
and budget, the regulations of this 
part, the terms and conditions of the 
award, the applicable Federal cost 
principles, and 2 CFR part 200 (parts 
3015 and 3019 of this title). 

(b) Grant award document and notice of 
grant award—(1) Grant award documents. 
The grant award document shall in-
clude at a minimum the following: 

(i) Legal name and address of per-
forming organization or institution to 
whom the Director has awarded a 
rangeland research project grant under 
the terms of this part; 

(ii) Title of project; 
(iii) Name(s) and address(es) of prin-

cipal investigator(s) chosen to direct 
and control approved activities; 

(iv) Identifying grant number as-
signed by the Department; 

(v) Project period, which specifies 
how long the Department intends to 
support the effort without requiring re-
competition for funds; 

(vi) Total amount of Departmental 
financial assistance approved by the 
Director during the project period; 

(vii) Legal authority(ies) under which 
the research project grant is awarded 
to accomplish the purpose of the law; 

(viii) Approved budget plan for cat-
egorizing allocable project funds to ac-
complish the stated purpose of the re-
search project grant award; and 

(ix) Other information or provisions 
deemed necessary by the Department 
to carry out its granting activities or 
to accomplish the purpose of a par-
ticular research project grant. 
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(2) Notice of grant award. The notice 
of grant award, in the form of a letter, 
will be prepared and will provide perti-
nent instructions or information to the 
grantee that is not included in the 
grant award document. 

(c) Categories of grant instruments. The 
major categories of grant instruments 
by which the Department may provide 
support are as follows: 

(1) Standard grant. This is a grant in-
strument by which the Department 
agrees to support a specified level of 
research effort for a predetermined 
project period without the announced 
intention of providing additional sup-
port at a future date. This type of re-
search project grant is approved on the 
basis of peer review and recommenda-
tion and is funded for the entire project 
period at the time of award. 

(2) Renewal grant. This is a document 
by which the Department agrees to 
provide additional funding under a 
standard grant as specified in para-
graph (c)(1) of this section for a project 
period beyond that approved in an 
original or amended award, provided 
that the cumulative period does not ex-
ceed the statutory limitation. When a 
renewal application is submitted, it 
should include a summary of progress 
to date under the previous grant in-
strument. Such a renewal shall be 
based upon new application, de novo 
peer review and staff evaluation, new 
recommendation and approval, and a 
new award instrument. 

(3) Continuation grant. This is a grant 
instrument by which the Department 
agrees to support a specified level of ef-
fort for a predetermined period of time 
with a statement of intention to pro-
vide additional support at a future 
date, provided that performance has 
been satisfactory, appropriations are 
available for this purpose, and contin-
ued support would be in the best inter-
ests of the Federal government and the 
public. It involves a long-term research 
project that is considered by peer re-
viewers and Departmental officers to 
have an unusually high degree of sci-
entific merit, the results of which are 
expected to have a significant impact 
on the productivity of the Nation’s 
rangelands, and it supports the efforts 
of experienced scientists with records 
of outstanding research accomplish-

ments. This kind of document nor-
mally will be awarded for an initial 
one-year period and any subsequent 
continuation research project grants 
also will be awarded in one-year incre-
ments, but in no case may the cumu-
lative period of the project exceed the 
statutory limit. The award of a con-
tinuation research project grant to 
fund an initial or succeeding budget pe-
riod does not constitute an obligation 
to fund any subsequent budget period. 
A grantee must submit a separate ap-
plication for continued support for 
each subsequent fiscal year. Requests 
for such continued support must be 
submitted in duplicate at least three 
months prior to the expiration date of 
the budget period currently being fund-
ed. Such requests must include: an in-
terim progress report detailing all 
work performed to date; an Application 
for Funding; a proposed budget for the 
enuring period, including an estimate 
of funds anticipated to remain unobli-
gated at the end of the current budget 
period; and current information regard-
ing other extramural support for senior 
personnel. Decisions regarding contin-
ued support and the actual funding lev-
els of such support in future years usu-
ally will be made administratively 
after consideration of such factors as 
the grantee’s progress and manage-
ment practices and within the context 
of available funds. Since initial peer re-
views were based upon the full term 
and scope of the original rangeland re-
search application for funding, addi-
tional evaluations of this type gen-
erally are not required prior to succes-
sive years’ support. However, in un-
usual cases (e.g., when the nature of 
the project or key personnel change or 
when the amount of future support re-
quested substantially exceeds the ap-
plication for funding originally re-
viewed and approved), additional re-
views may be required prior to ap-
proval of continued funding. 

(4) Supplemental grant. This is an in-
strument by which the Department 
agrees to provide small amounts of ad-
ditional funding under a standard, re-
newal, or continuation grant as speci-
fied in paragraphs (c)(1), (c)(2), and 
(c)(3) of this section and may involve a 
short-term (usually six months or less) 
extension of the project period beyond 
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that approved in an original or amend-
ed award, but in no case may the cu-
mulative period of the project, includ-
ing short term extensions, exceed the 
statutory time limitation. A supple-
ment is awarded only if required to as-
sure adequate completion of the origi-
nal scope of work and if there is suffi-
cient justification of need to warrant 
such action. A request of this nature 
normally does not require additional 
peer review. 

(d) Obligation of the Federal govern-
ment. Neither the approval of any ap-
plication nor the award of any research 
project grant shall commit or obligate 
the United States in any way to make 
any renewal, supplemental, continu-
ation, or other award with respect to 
any approved application or portion of 
an approved application. 

[61 FR 27753, May 31, 1996, as amended at 79 
FR 75998, Dec. 19, 2014] 

§ 3401.9 Use of funds; changes. 
(a) Delegation of fiscal responsibility. 

The grantee may not delegate or trans-
fer in whole or in part, to another per-
son, institution, or organization the re-
sponsibility for use or expenditure of 
grant funds. 

(b) Change in project plans. (1) The 
permissible changes by the grantee, 
principal investigator(s), or other key 
project personnel in the approved re-
search project grant shall be limited to 
changes in methodology, techniques, or 
other aspects of the project to expedite 
achievement of the projects’ approved 
goals. If the grantee or the principal 
investigator(s) is uncertain as to 
whether a change complies with this 
provision, the question shall be re-
ferred to the Director for a final deter-
mination. 

(2) Changes in approved goals, or ob-
jectives, shall be requested by the 
grantee and approved in writing by the 
Department prior to effecting such 
changes. In no event shall requests for 
such changes be approved which are 
outside the scope of the original ap-
proved project. 

(3) Changes in approved project lead-
ership or the replacement or reassign-
ment of other key project personnel 
shall be requested by the grantee and 
approved in writing by the Department 
prior to effecting such changes. 

(4) Transfers of actual performance of 
the substantive programmatic work in 
whole or in part and provisions for pay-
ment of funds, whether or not Federal 
funds are involved, shall be requested 
by the grantee and approved in writing 
by the Department prior to effecting 
such changes, except as may be allowed 
in the terms and conditions of a grant 
award. 

(c) Changes in project period. The 
project period determined pursuant to 
§ 3401.7(b) may be extended by the Di-
rector without additional financial 
support, for such additional period(s) 
as the Director determines may be nec-
essary to complete, or fulfill the pur-
poses of, an approved project. Any ex-
tension, when combined with the origi-
nally approved or amended project pe-
riod, shall be conditioned upon prior 
request by the grantee and approval in 
writing by the Department, unless pre-
scribed otherwise in the terms and con-
ditions of a grant award. 

(d) Changes in approved budget. The 
terms and conditions of a grant will 
prescribe circumstances under which 
written Departmental approval will be 
requested and obtained prior to insti-
tuting changes in an approved budget. 

§ 3401.10 Other Federal statutes and 
regulations that apply. 

(a) The Office of Management and 
Budget (‘‘OMB’’) issued guidance on 
Uniform Administrative Requirements, 
Cost Principles, and Audit Require-
ments for Federal Awards at 2 CFR 
part 200 on December 26, 2013. In 2 CFR 
400.1, the Department adopted OMB’s 
guidance in subparts A through F of 2 
CFR part 200, as supplemented by 2 
CFR part 400, as the Department’s poli-
cies and procedures for uniform admin-
istrative requirements, cost principles, 
and audit requirements for federal 
awards. As a result, this regulation 
contains references to 2 CFR part 200 
as it has regulatory effect for the De-
partment’s programs and activities.’’ 

(b) Several other Federal statutes 
and/or regulations apply to grant pro-
posals considered for review or to re-
search project grants awarded under 
this part. These include but are not 
limited to: 
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2 CFR part 200—Uniform Administrative Re-
quirements, Cost Principles, And Audit Re-
quirements For Federal Awards. 

2 CFR part 180 and Part 417—OMB Guidelines 
To Agencies On Government-Wide Debar-
ment And Suspension (Nonprocurement) 
And USDA Nonprocurement Debarment 
And Suspension 

7 CFR part 1c—USDA implementation of the 
Federal Policy for the Protection of 
Human Subjects. 

7 CFR 1.1—USDA implementation of Free-
dom of Information Act. 

7 CFR part 3—USDA implementation of OMB 
Circular A–129 regarding debt collection. 

7 CFR part 15, subpart A—USDA implemen-
tation of Title VI of the Civil Rights Act of 
1964. 

7 CFR part 3407—NIFA procedures to imple-
ment the National Environmental Policy 
Act; 

29 U.S.C. 794 (section 504, Rehabilitation Act 
of 1973) and 7 CFR part 15B (USDA imple-
mentation of statute)—prohibiting dis-
crimination based upon physical or mental 
handicap in Federally assisted programs; 
and 

35 U.S.C. 200 et seq.—Bayh-Dole Act, control-
ling allocation of rights to inventions 
made by employees of small business firms 
and domestic nonprofit organizations, in-
cluding universities, in Federally assisted 
programs (implementing regulations are 
contained in 37 CFR part 401). 

[79 FR 75998, Dec. 19, 2014] 

§ 3401.11 Other conditions. 

The Director may, with respect to 
any research project grant or to any 
class of awards, impose additional con-
ditions prior to or at the time of any 
award when, in the Director’s judg-
ment, such conditions are necessary to 
assure or protect advancement of the 
approved project, the interests of the 
public, or the conservation of grant 
funds. 

Subpart B—Scientific Peer Review 
of Research Applications for 
Funding 

§ 3401.12 Establishment and operation 
of peer review groups. 

Subject to § 3401.7, the Director will 
adopt procedures for the conduct of 
peer reviews and the formulation of 
recommendations under § 3401.16. 

§ 3401.13 Composition of peer review 
groups. 

Peer review group members will be 
selected based upon their training or 
experience in relevant scientific or 
technical fields, taking into account 
the following factors: 

(a) The level of formal scientific or 
technical education by the individual; 

(b) The extent to which the indi-
vidual has engaged in relevant re-
search, the capacities in which the in-
dividual has done so (e.g., principal in-
vestigator, assistant), and the quality 
of such research; 

(c) Professional recognition as re-
flected by awards and other honors re-
ceived from scientific and professional 
organizations outside of the Depart-
ment; 

(d) The need of the group to include 
within its membership experts from 
various areas of specialization within 
relevant scientific or technical fields; 

(e) The need of the group to include 
within its membership experts from a 
variety of organizational types (e.g., 
universities, industry, private consult-
ant(s)) and geographic locations; and 

(f) The need of the group to maintain 
a balanced membership, e.g., minority 
and female representation and an equi-
table age distribution. 

§ 3401.14 Conflicts of interest. 

Members of peer review groups cov-
ered by this part are subject to rel-
evant provisions contained in Title 18 
of the United States Code relating to 
criminal activity, Department regula-
tions governing employee responsibil-
ities and conduct (part 0 of this title), 
and Executive Order 11222 (3 CFR, 1964– 
1965 Comp., p. 306), as amended. Admin-
istration of the peer review group must 
be in accordance with the Depart-
ment’s conflict of interest policy, 2 
CFR 400.2. 

[61 FR 27753, May 31, 1996, as amended at 79 
FR 75998, Dec. 19, 2014] 

§ 3401.15 Availability of information. 

Information regarding the peer re-
view process will be made available to 
the extent permitted under the Free-
dom of Information Act (5 U.S.C. 552), 
the Privacy Act (5 U.S.C. 552a.), and 
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implementing Departmental regula-
tions (part 1 of this title). 

§ 3401.16 Proposal review. 
(a) All research Applications for 

Funding will be acknowledged. Prior to 
technical examination, a preliminary 
review will be made for responsiveness 
to the request for proposals (e.g., rela-
tionship of application to research pro-
gram area). Proposals that do not fall 
within the guidelines as stated in the 
annual request for proposals will be 
eliminated from competition and will 
be returned to the applicant. Proposals 
whose budgets exceed the maximum al-
lowable amount for a particular pro-
gram area as announced in the request 
for proposals may be considered as 
lying outside the guidelines. 

(b) All applications will be reviewed 
carefully by the Director , qualified of-
ficers or employees of the Department, 
the respective merit review panel, and 
ad hoc reviewers, as required. Written 
comments will be solicited from ad hoc 
reviewers, when required, and indi-
vidual written comments and in-depth 
discussions will be provided by peer re-
view group members prior to recom-
mending applications for funding. Ap-
plications will be ranked and support 
levels recommended within the limita-
tion of total available funding for each 
research program area as announced in 
the applicable request for proposals. 

(c) Except to the extent otherwise 
provided by law, such recommenda-
tions are advisory only and are not 
binding on program officers or on the 
awarding official. 

§ 3401.17 Review criteria. 
(a) Federally funded research sup-

ported under these provisions shall be 
designed to, among other things, ac-
complish one or more of the following 
purposes: 

(1) Improve management of range-
lands as an integrated system and/or 
watershed; 

(2) Remedy unstable or unsatisfac-
tory rangeland conditions; 

(3) Increase revegetation and/or reha-
bilitation of rangelands; 

(4) Examine the health of rangelands; 
and 

(5) Define economic parameters asso-
ciated with rangelands. 

(b) In carrying out its review under 
§ 3401.16, the peer review panel will use 
the following form upon which the 
evaluation criteria to be used are enu-
merated, unless, pursuant to § 3401.7(a), 
different evaluation criteria are speci-
fied in the annual solicitation of pro-
posals for a particular program: 

Peer Panel Scoring Form 

Proposal Identification No. lllllllll

Institution and Project Title llllllll

I. Basic Requirement: 

Proposal falls within guidelines? lllll 

Yes lllll No. If no, explain why proposal 
does not meet guidelines under comment 
section of this form. 

II. Selection Criteria: 

Score 
1–10 

Weight 
factor 

Score 
X 

weight 
factor 

Com-
ments 

1. Overall scientific and 
technical quality of 
proposal ..................... .......... 10 

2. Scientific and tech-
nical quality of the ap-
proach ........................ .......... 10 

3. Relevance and impor-
tance of proposed re-
search to solution of 
specific areas of in-
quiry ........................... .......... 6 

4. Feasibility of attaining 
objectives; adequacy 
of professional training 
and experience, facili-
ties and equipment .... .......... 5 ............ ..........

Score llllllllllllllllllll

Summary Comments llllllllllll

(c) Proposals satisfactorily meeting 
the guidelines will be evaluated and 
scored by the peer review panel for 
each criterion utilizing a scale of 1 
through 10. A score of one (1) will be 
considered low and a score of ten (10) 
will be considered high for each selec-
tion criterion. A weighted factor is 
used for each criterion. 

PART 3402—FOOD AND AGRICUL-
TURAL SCIENCES NATIONAL 
NEEDS GRADUATE AND POST-
GRADUATE FELLOWSHIP GRANTS 
PROGRAM 

Subpart A—General Introduction 

Sec. 
3402.1 Applicability of regulations. 
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3402.2 Definitions. 
3402.3 Institutional eligibility. 

Subpart B—Program Description 

3402.4 Food and agricultural sciences areas 
targeted for National Needs Graduate 
and Postdoctoral Fellowship Grants Pro-
gram support. 

3402.5 Overview of National Needs Graduate 
and Postdoctoral Fellowship Grants Pro-
gram. 

3402.6 Overview of the special international 
study and/or thesis/dissertation research 
travel allowance. 

3402.7 Fellowship appointments. 
3402.8 Fellowship activities. 
3402.9 Financial provisions. 

Subpart C—Preparation of an Application 

3402.10 Application package. 
3402.11 Proposal cover page. 
3402.12 Project summary. 
3402.13 National need narrative. 
3402.14 Budget and budget narrative. 
3402.15 Faculty vitae. 
3402.16 Appendix. 

Subpart D—Submission and Evaluation of 
an Application 

3402.17 Where to submit an application. 
3402.18 Evaluation criteria. 

Subpart E—Supplementary Information 

3402.19 Terms and conditions of grant 
awards. 

3402.20 Other Federal statutes and regula-
tions that apply. 

3402.21 Confidential aspects of applications 
and awards. 

3402.22 Access to peer review information. 
3402.23 Documentation of progress on fund-

ed projects. 
3402.24 Evaluation of program. 

AUTHORITY: 7 U.S.C. 3316. 

SOURCE: 69 FR 62537, Oct. 26, 2004, unless 
otherwise noted. 

EDITORIAL NOTE: Nomenclature changes to 
part 3402 appear at 76 FR 4807, Jan. 27, 2011. 

Subpart A—General Introduction 

§ 3402.1 Applicability of regulations. 
(a) The regulations of this part apply 

to competitive grants awarded under 
the provisions of section 1417(b)(6) of 
the National Agricultural Research, 
Extension and Teaching Policy Act of 
1977, as amended, 7 U.S.C. 3152(b)(6). 
The Act designates the U.S. Depart-
ment of Agriculture (USDA) as the lead 

Federal agency for agricultural re-
search, extension, and teaching in the 
food and agricultural sciences. Section 
1417(b)(6) authorizes the Secretary of 
Agriculture, who has delegated the au-
thority to theNational Institute of 
Food and Agriculture (NIFA), to make 
competitive grants to land-grant col-
leges and universities, colleges and 
universities having significant minor-
ity enrollments and a demonstrable ca-
pacity to carry out the teaching of food 
and agricultural sciences, and to other 
colleges and universities having a de-
monstrable capacity to carry out the 
teaching of food and agricultural 
sciences, to administer and conduct 
graduate and postdoctoral fellowship 
programs to help meet the Nation’s 
needs for development of scientific and 
professional expertise in the food and 
agricultural sciences. The Graduate 
Fellowships are intended to encourage 
outstanding students to pursue and 
complete graduate degrees in the areas 
of food and agricultural sciences des-
ignated by NIFA through the Office of 
Higher Education Programs (HEP) as 
national needs. The postdoctoral Fel-
lowships are intended to provide addi-
tional mentoring and training to out-
standing USDA Graduate Fellows who 
completed their doctoral degrees no 
more than five (5) years before they 
begin the postdoctoral Fellowships. 

(b) The regulations of this part do 
not apply to grants awarded by the De-
partment of Agriculture under any 
other authority. 

§ 3402.2 Definitions. 
As used in this part: 
Citizen or national of the United States 

means— 
(1) A citizen or native resident of a 

State; or, 
(2) A person defined in the Immigra-

tion and Nationality Act, 8 U.S.C. 
1101(a)(22), who, though not a citizen of 
the United States, owes permanent al-
legiance to the United States. 

College and university means an edu-
cational institution in any State 
which— 

(1) Admits as regular students only 
persons having a certificate of gradua-
tion from a school providing secondary 
education, or the recognized equivalent 
of such a certificate, 
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(2) Is legally authorized within such 
State to provide a program of edu-
cation beyond secondary education, 

(3) Provides an educational program 
for which a bachelor’s degree or any 
other higher degree is awarded, 

(4) Is a public or other nonprofit in-
stitution, and 

(5) Is accredited by a nationally rec-
ognized accrediting agency or associa-
tion. 

Food and agricultural sciences means 
basic, applied, and developmental re-
search, extension, and teaching activi-
ties in the food, agricultural, renew-
able natural resources, forestry, and 
physical and social sciences in the 
broadest sense of these terms including 
but not limited to research, extension 
and teaching activities concerned with 
the production, processing, marketing, 
distribution, conservation, consump-
tion, research, and development of food 
and agriculturally related products and 
services, inclusive of programs in agri-
culture, natural resources, aqua-
culture, forestry, veterinary medicine, 
home economics, rural development, 
and closely allied fields. 

Graduate degree means a master’s or 
doctoral degree. 

State means any one of the fifty 
States, the Commonwealth of Puerto 
Rico, Guam, American Samoa, the 
Commonwealth of the Northern Mari-
anas, the Federated States of Micro-
nesia, the Republic of the Marshall Is-
lands, the Republic of Palau, the Vir-
gin Islands of the United States, and 
the District of Columbia. 

Teaching activities means formal 
classroom instruction, laboratory in-
struction, and practicum experience 
specific to the food and agricultural 
sciences and matters relating thereto 
conducted by colleges and universities 
offering baccalaureate or higher de-
grees. 

§ 3402.3 Institutional eligibility. 
Applications may be submitted by 

land-grant colleges and universities, by 
colleges and universities having sig-
nificant minority enrollments and a 
demonstrable capacity to carry out the 
teaching of food and agricultural 
sciences, and by other colleges and uni-
versities having a demonstrable capac-
ity to carry out the teaching of food 

and agricultural sciences. All appli-
cants must be institutions that confer 
a graduate degree in at least one area 
of the food and agricultural sciences 
targeted for National Needs Fellow-
ships, that have a significant on-going 
commitment to the food and agricul-
tural sciences generally, and that have 
a significant ongoing commitment to 
the specific subject area for which a 
grant application is made. It is the ob-
jective to award grants to colleges and 
universities which have notable teach-
ing and research competencies in the 
food and agricultural sciences. The 
Graduate Fellowships are specifically 
intended to support programs that en-
courage outstanding students to pursue 
and complete a graduate degree at such 
institutions in an area of the food and 
agricultural sciences for which there is 
a national need for the development of 
scientific and professional expertise. 
The postdoctoral Fellowships are de-
signed to support academic programs 
that provide additional training and 
mentoring to USDA Graduate Fellows 
and have notable teaching and research 
competencies in the NIFA designated 
national need areas. Institutions which 
currently have excellent programs of 
graduate study and training in the food 
and agricultural sciences dealing with 
targeted national needs are particu-
larly encouraged to apply for all Na-
tional Needs Fellowships. 

Subpart B—Program Description 

§ 3402.4 Food and agricultural sciences 
areas targeted for National Needs 
Graduate and Postdoctoral Fellow-
ship Grants Program support. 

Areas of the food and agricultural 
sciences, including multidisciplinary 
studies, appropriate for Fellowship 
grant applications are those in which 
developing shortages of expertise have 
been determined and targeted by HEP 
for National Needs Graduate and 
Postdoctoral Fellowship Grants Pro-
gram support. When funds are available 
and HEP determines that a new com-
petition is warranted, the specific 
areas and funds per area will be identi-
fied in a funding opportunity an-
nouncement announcing the program 
and soliciting program applications. 
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§ 3402.5 Overview of National Needs 
Graduate and Postdoctoral Fellow-
ship Grants Program. 

(a) The program will provide funds 
for a limited number of grants to sup-
port graduate student stipends and 
cost-of-education institutional allow-
ances. These grants will be awarded 
competitively to eligible institutions. 
In order to encourage the development 
of special activities that are expected 
to contribute to Fellows’ advanced de-
gree objectives, the program will also 
provide competitive, special inter-
national study or thesis/dissertation 
research travel allowances for a lim-
ited number of USDA Graduate Fel-
lows. To encourage academic institu-
tions to provide additional training/ 
mentoring to outstanding USDA Grad-
uate Fellows who have completed their 
doctoral degrees, the program will also 
provide postdoctoral Fellowship grants 
to a limited number of USDA Graduate 
Fellows. 

(b) Based on the amount of funds ap-
propriated in any fiscal year, HEP will 
determine: 

(1) Whether new competitions for 
graduate Fellowships, postdoctoral 
Fellowships, and/or special inter-
national study or thesis/dissertation 
research travel allowances will be held 
during that fiscal year; 

(2) The degree level(s) to be sup-
ported—master’s, doctoral and/or 
postdoctoral; 

(3) The proportion of appropriations 
to be targeted for Fellowship stipends 
for each respective degree level sup-
ported; 

(4) The proportion of appropriations 
to be targeted for the cost-of-education 
institutional allowances for each re-
spective degree level supported; 

(5) The proportion of appropriations 
to be targeted for the special inter-
national study or thesis/dissertation 
research travel allowances for each re-
spective degree level supported; 

(6) The allowable stipend amount for 
each respective degree level supported, 
the cost-of-education institutional al-
lowance for each respective degree 
level supported, and the maximum 
funds available for each special inter-
national study or thesis/dissertation 
research travel allowance for each re-
spective degree level supported; 

(7) The activities for which the cost- 
of-education allowance may be used for 
awards made in that year; and 

(8) The maximum total funds that 
may be awarded to an institution 
under the program in a given fiscal 
year. 

(c) HEP will also determine: 
(1) The maximum number of national 

needs areas for which funding may be 
requested in a single application; 

(2) The degree levels for which fund-
ing may be requested in a single appli-
cation; 

(3) The minimum and maximum 
number of fellowships for which an in-
stitution may apply in a single applica-
tion; and 

(4) The limits on the total number of 
applications that can be submitted by 
an institution, college, school, or other 
administrative unit. 

(d) These determinations will be pub-
lished as a part of the solicitation, 
which will be available at http:// 
www.grants.gov. 

§ 3402.6 Overview of the special inter-
national study and/or thesis/dis-
sertation research travel allowance. 

(a) For each USDA Graduate Fellow 
who desires to be considered for a spe-
cial international study or thesis/dis-
sertation research travel allowance, 
the Project Director must apply to 
HEP for a supplemental grant in ac-
cordance with instructions published in 
the solicitation. Postdoctoral Fellows 
are not eligible to receive the special 
international study or thesis/disserta-
tion research travel allowance. Each 
application must include a ‘‘Proposal 
Cover Page’’ (Form NIFA–2002), 
‘‘Project Summary’’ (Form NIFA–2003), 
‘‘Budget’’ (Form NIFA–2004) and Na-
tional Environmental Policy Act Ex-
clusions Form (Form NIFA—2006). 

(1) To provide HEP with sufficient in-
formation upon which to evaluate the 
merits of the requests for a special 
international study or thesis/disserta-
tion research travel allowance, each 
application for a supplemental grant 
must contain a narrative which pro-
vides the following: 

(i) The specific destination(s) and du-
ration of the travel; 
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(ii) The specific study or thesis/dis-
sertation research activities in which 
the Fellow will be engaged; 

(iii) How the international experi-
ence will contribute to the Fellow’s 
program of study; 

(iv) A budget narrative specifying 
and justifying the dollar amount re-
quested for the travel; 

(v) Summary credentials of the fac-
ulty or other professionals with whom 
the Fellow will be working during the 
international experience (summary 
credentials must not exceed three 
pages per person); 

(vi) A letter from the dean of the Fel-
low’s college or equivalent administra-
tive unit supporting the Fellow’s travel 
request and certifying that the travel 
experience will not jeopardize the Fel-
low’s satisfactory progress toward de-
gree completion; and 

(vii) A letter from the fellowship 
grant Project Director certifying the 
Fellow’s eligibility, the accuracy of the 
Fellow’s travel request, and the rel-
evance of the travel to the Fellow’s ad-
vanced degree objectives. 

(2) The narrative portion of the appli-
cation must not exceed the page limi-
tation included in the program solici-
tation. 

(b) All complete requests will be 
evaluated by professional staff from 
USDA or other Federal agencies, as ap-
propriate. Evaluation criteria will be 
published in the solicitation. HEP will 
award grants in accordance with eval-
uation criteria and to the extent pos-
sible based on availability of funds. 

(c) Any current Fellow with suffi-
cient time to complete the inter-
national experience before the termi-
nation date of the grant under which 
he/she is supported is eligible for a spe-
cial international study or thesis/dis-
sertation research travel allowance. 
Before the international study or the-
sis/dissertation research travel may 
commence, a Fellow must have com-
pleted one academic year of full-time 
study, as defined by the institution, 
under the Fellowship appointment and 
arrangements must have been formal-
ized for the Fellow to study and/or con-
duct research in the foreign location(s). 

§ 3402.7 Fellowship appointments. 
(a)(1) Fellows must be identified and 

Fellowships must be awarded within 18 
months of the effective date of a grant. 
Institutions failing to meet this dead-
line will be required to refund monies 
associated with any unawarded Fellow-
ship(s). Graduate Fellowship appoint-
ments may be held only by persons who 
enroll and pursue full-time study in a 
graduate degree program in the na-
tional need area and at the degree level 
supported by the grant. Postdoctoral 
Fellowship appointments may be held 
only by persons who pursue full-time 
traineeship in research, teaching or ex-
tension in the national need area and 
are supervised by the mentor indicated 
in the grant application. 

(2) It will be the responsibility of the 
grantee institution to award fellow-
ships to students of superior academic 
ability. 

(3) Graduate Fellows: 
(i) Must be appointed before com-

pleting two semesters or equivalent 
hours of full-time study, as defined by 
the institution, or immediately after 
passing of candidacy/qualifying exami-
nations, whichever is later; 

(ii) Must be citizens or nationals of 
the United States as determined in ac-
cordance with Federal law; and 

(iii) Must have strong interest, as 
judged by the institution, in pursuing a 
degree in a targeted national need area 
and in preparing for a career as a food 
or agricultural scientist or profes-
sional. 

(4) Postdoctoral Fellows: 
(i) Must have been USDA Graduate 

Fellows who successfully completed 
their doctoral degrees in areas of the 
food and agricultural sciences des-
ignated by NIFA as national need 
areas; 

(ii) Must not have obtained their doc-
toral degrees more than five years 
prior to beginning their postdoctoral 
Fellowships; 

(iii) Must have strong interest, as 
judged by the institution, in preparing 
for a career in agricultural research, 
teaching or extension. 

(5)(i) A doctoral level Graduate Fel-
low who maintains satisfactory 
progress in his or her course of study is 
eligible for support for a maximum of 
36 months within a 42-month period. A 
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master’s level Fellow who maintains 
satisfactory progress in his or her 
course of study is eligible for support 
for a maximum of 24 months during a 
30-month period. A postdoctoral Fellow 
who achieves his or her training objec-
tives is eligible for support for a max-
imum of 36 months during a 60-month 
period. It is the intent of this program 
that Graduate Fellows pursue full-time 
uninterrupted study or thesis/disserta-
tion research, including time spent 
pursuing USDA-funded special inter-
national study or thesis/dissertation 
research activities. 

(ii) Postdoctoral Fellowship appoint-
ments may be held only by persons who 
pursue full-time traineeship in re-
search, teaching, or extension in the 
national need area and are supervised 
by the mentor indicated in the grant 
application. 

However, during the period of sup-
port, USDA Graduate and Postdoctoral 
Fellows are permitted, at the discre-
tion of their institutions, to accept ad-
ditional supplemental employment 
that would positively contribute to 
their training or research and provide 
eligibility for tuition waivers (e.g., full 
or partial tuition waivers with re-
search or teaching assignments). 

(iii) For graduate Fellows requiring 
additional time to complete a degree, 
it is expected that the institution will 
endeavor to continue supporting indi-
viduals originally appointed to Fellow-
ships through such other institutional 
means as teaching assistantships and 
research assistantships. For 
postdoctoral Fellows who terminate 
the Fellowships prematurely, the insti-
tution must return all unexpended 
monies to USDA. For USDA Graduate 
Fellows who complete the program of 
study early (less than 24 months for 
master’s degree or 36 months for doc-
toral degree) or terminate their Fel-
lowships prematurely, the institution 
may use any unexpended monies, with-
in the time remaining on the project 
grant, to support pursuit of a doctoral 
degree in a discipline in the food and 
agricultural sciences by a master’s de-
gree level Fellow at the grantee insti-
tution; or a replacement Graduate Fel-
low. Where less than one semester/ 
quarter remains before the expiration 
date of the Graduate Fellowship grant, 

the institution must refund any unex-
pended monies to the granting agency. 
Such funds cannot be used to increase 
the annual stipend amounts for current 
USDA Graduate or Postdoctoral Fel-
lows. 

(b) Within the framework of the regu-
lations in this part, all decisions with 
respect to the appointment of Fellows 
will be made by the institution. How-
ever, institutions are urged to take 
maximum advantage of opportunities 
for awarding Fellowships to members 
of underrepresented groups at the grad-
uate and postdoctoral level in the food 
and agricultural sciences, particularly 
minorities and women. Throughout a 
USDA Graduate Fellow’s tenure, the 
institution should satisfy itself that 
the Fellow is making satisfactory aca-
demic progress, and carrying out, or 
planning to carry out, national needs 
related research. If an institution finds 
it necessary to terminate support of a 
USDA Graduate Fellow or a 
postdoctoral Fellow for insufficient 
progress or by decision on the part of 
the Fellow, the Fellow may no longer 
receive funds from the active grant. 
However, termination does not auto-
matically disqualify a Fellow from re-
ceiving future grant support under this 
program. If a graduate or postdoctoral 
Fellow finds it necessary to interrupt 
his or her program of study because of 
health, personal reasons, or outside 
employment, the institution must re-
serve the funds for the purpose of al-
lowing the Fellow to resume funded 
training any time within a six (6) 
month period. However, a USDA Grad-
uate or Postdoctoral Fellow who finds 
it necessary to interrupt his/her pro-
gram of training more than one time 
cannot exceed a total of six (6) months’ 
cumulative leave status without for-
feiting eligibility. For a USDA Grad-
uate Fellowship terminated because of 
insufficient progress, by decision on 
the part of the Fellow, or reserved due 
to an interrupted program but not re-
sumed within the required time period, 
the institution may use any unex-
pended monies to support, within the 
time remaining on the project grant, 
and subject to the limitations above, a 
replacement Fellow at the same mas-
ter’s or doctoral levels. For 
postdoctoral Fellowships terminated 
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because of insufficient progress, by de-
cision on the part of the Fellow, or re-
served due to an interrupted program 
but not resumed within the required 
time period, the institution must re-
turn all the unexpended monies to 
NIFA. 

(c) Only Fellows enrolled in master’s 
programs of study may be supported 
under master’s Fellowship grants. Mas-
ter’s degree level Fellows who com-
plete their degree early may be sup-
ported under master’s Fellowship 
grants, if they are enrolled in Ph.D. 
programs in areas of the food and agri-
cultural sciences designated as na-
tional need areas. Only Fellows en-
rolled in doctoral programs of study 
may be supported under doctoral de-
gree Fellowship grants. Only USDA 
Graduate Fellows who have completed 
their doctoral degrees may be sup-
ported under postdoctoral Fellowship 
grants. 

§ 3402.8 Fellowship activities. 
A USDA Graduate Fellow shall be en-

rolled as a full-time graduate student, 
as defined by the institution, at all 
times during the tenure of the Fellow-
ship in the national need area and at 
the degree level supported by the 
grant. This includes the time used for 
special international study or thesis/ 
dissertation research, if the inter-
national travel is funded through a spe-
cial international study or thesis/dis-
sertation research travel allowance 
under this grant program. However, 
the normal requirement for formal reg-
istration during part of this tenure 
may be waived if permitted by the pol-
icy of the Fellowship institution, pro-
vided that the Graduate Fellow is mak-
ing satisfactory progress toward degree 
completion and remains engaged in ap-
propriate full-time Fellowship activi-
ties such as thesis/dissertation re-
search. Postdoctoral Fellowship ap-
pointments may be held only by per-
sons who pursue full-time traineeship 
in research, teaching, or extension in 
the national need area and are super-
vised by the mentor indicated in the 
grant application. Graduate and 
postdoctoral Fellows in academic insti-
tutions are not entitled to vacations as 
such. They are entitled to the short 
normal student holidays observed by 

the institution. The time between aca-
demic semesters or quarters is to be 
utilized as an active part of the grant 
period. During the period of support, 
USDA Graduate and Postdoctoral Fel-
lows are permitted, at the discretion of 
their institutions, to accept additional 
supplemental employment that would 
positively contribute to their training 
or research and provide eligibility for 
tuition waivers (e.g., full or partial tui-
tion waivers provided with research or 
teaching assignments). A Fellow may 
accept from any other entity a grant 
supporting the Fellow’s research costs. 

§ 3402.9 Financial provisions. 

An institution may elect to apply the 
cost-of-education/training institutional 
allowance to a Fellow’s tuition, fees 
and laboratory expenses and to defray 
other program expenses (e.g., recruit-
ment, travel, publications, or salaries 
of project personnel), unless stated oth-
erwise in the solicitation. Tuition and 
fees are the responsibility of the Fel-
low unless an institution elects to use 
its cost-of-education institutional al-
lowance for this purpose or elects to 
pay such costs out of non-USDA mon-
ies. No dependency allowances are pro-
vided to any USDA Graduate or 
Postdoctoral Fellows. Stipend pay-
ments and special international study 
or thesis/dissertation research travel 
allowances may be made to Fellows by 
the institution, in accordance with 
standard institutional procedures for 
graduate and postdoctoral fellowships 
and assistantships. 

Subpart C—Preparation of an 
Application 

§ 3402.10 Application package. 

Applications will be available at 
http://www.grants.gov and through the 
NIFA Web site. An application package 
will be made available to any potential 
grant applicant upon request. This 
package will include all necessary 
forms and instructions to apply for a 
grant under this program. 

§ 3402.11 Proposal cover page. 

The Proposal Cover Page, Form 
NIFA–2002, must be completed in its 
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entirety, including all authorizing sig-
natures. One copy of each grant appli-
cation must contain the original pen- 
and-ink signatures, or approved elec-
tronic equivalent, of: 

(a) The Project Director(s); and 
(b) The Authorized Organizational 

Representative for the institution. 

§ 3402.12 Project summary. 

Using the Project Summary, Form 
NIFA–2003, applicants must summarize 
the proposed graduate program of 
study and/or the academic and research 
strengths of the institution in the na-
tional need area for which funding is 
requested. To the extent possible, ap-
plicants should emphasize the unique-
ness of the proposed program of train-
ing. The summary should not include 
any reference to the specific number of 
fellowships requested. The information 
on Form NIFA–2003 will be used in as-
signing the most appropriate panelists 
to review an application. If an applica-
tion is supported, this Form may be 
used in program publications. 

§ 3402.13 National need narrative. 

HEP will determine the composition 
of the narrative for each competition, 
including page limits, font size, the 
number and the order of sections, and 
other supporting information that may 
be required. Detailed instructions for 
preparing the narrative will be pub-
lished in the solicitation. 

§ 3402.14 Budget and budget narrative. 

Applicants must prepare the Budget, 
Form NIFA–2004, and a budget nar-
rative identifying all costs associated 
with the application. Instructions for 
completing the Budget are provided 
with the form. 

§ 3402.15 Faculty vitae. 

This section should include a Sum-
mary Vita, no more than 2 pages ex-
cluding publications listing, for each 
faculty member contributing signifi-
cantly to institutional competence at 
the level of graduate study for the na-
tional need area addressed in the appli-
cation. Applicants should arrange the 
faculty vitae with the Project Direc-
tor(s) first, followed by the remaining 
faculty, in alphabetical order. 

§ 3402.16 Appendix. 
Any additional supporting informa-

tion deemed essential to enhancing the 
application should be included in an 
Appendix and referenced in the na-
tional need narrative. 

Subpart D—Submission and 
Evaluation of an Application 

§ 3402.17 Where to submit an applica-
tion. 

The solicitation will indicate the 
date for submission of applications and 
the number of application copies re-
quired to apply for a grant. In addition, 
the solicitation will provide the ad-
dress to which the application, the re-
quired number of accompanying dupli-
cate copies, and any other required 
forms and materials should be sent. 

§ 3402.18 Evaluation criteria. 
Applications addressing a particular 

national need area at a particular Fel-
lowship level (master’s, doctoral or 
postdoctoral) will be evaluated in com-
petition with other applications ad-
dressing the same national need area 
at the same level. Both USDA internal 
staff and the panelists will evaluate ap-
plications on the basis of the criteria 
published in the solicitation. 

Subpart E—Supplementary 
Information 

§ 3402.19 Terms and conditions of 
grant awards. 

Within the limit of funds available 
for such purpose, the awarding official 
shall make project grants to those re-
sponsible, eligible applicants whose ap-
plications are judged most meritorious 
according to evaluation criteria stated 
in the solicitation. The beginning of 
the project period shall be no later 
than September 30 of the Federal fiscal 
year in which the project is approved 
for support. All funds granted under 
this part shall be expended solely for 
the purpose for which the funds are 
granted in accordance with the ap-
proved application and budget, the reg-
ulations of this part, the terms and 
conditions of the award, the applicable 
Federal cost principles, and 2 CFR part 
200. 
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§ 3402.20 Other Federal statutes and 
regulations that apply. 

(a) The Office of Management and 
Budget (‘‘OMB’’) issued guidance on 
Uniform Administrative Requirements, 
Cost Principles, and Audit Require-
ments for Federal Awards at 2 CFR 
part 200 on December 26, 2013. In 2 CFR 
400.1, the Department adopted OMB’s 
guidance in subparts A through F of 2 
CFR part 200, as supplemented by 2 
CFR part 400, as the Department’s poli-
cies and procedures for uniform admin-
istrative requirements, cost principles, 
and audit requirements for federal 
awards. As a result, this regulation 
contains references to 2 CFR part 200 
as it has regulatory effect for the De-
partment’s programs and activities. 

(b) Several other Federal statutes 
and/or regulations apply to grant pro-
posals considered for review or to re-
search project grants awarded under 
this part. These include but are not 
limited to: 

2 CFR part 200—Uniform Administrative Re-
quirements, Cost Principles, and Audit Re-
quirements for Federal Awards. 

2 CFR part 180 and Part 417—OMB Guidelines 
to Agencies on Government-Wide Debar-
ment And Suspension (Nonprocurement) 
And USDA Nonprocurement Debarment 
And Suspension 

7 CFR part 1c—USDA Implementation of the 
Federal Policy for the Protection of 
Human Subjects. 

7 CFR 1.1—USDA Implementation of Free-
dom of Information Act. 

7 CFR part 3—USDA Implementation of OMB 
Circular A–129 Regarding Debt Collection. 

7 CFR part 15, subpart A—USDA Implemen-
tation of Title VI of the Civil Rights Act of 
1964. 

7 CFR part 3407—NIFA procedures to imple-
ment the National Environmental Policy 
Act; 

29 U.S.C. 794 (section 504, Rehabilitation Act 
of 1973) and 7 CFR part 15B (USDA imple-
mentation of statute)—prohibiting dis-
crimination based upon physical or mental 
handicap in Federally assisted programs; 
and 

35 U.S.C. 200 et seq.—Bayh-Dole Act, control-
ling allocation of rights to inventions 
made by employees of small business firms 
and domestic nonprofit organizations, in-
cluding universities, in Federally assisted 
programs (implementing regulations are 
contained in 37 CFR part 401). 

[79 FR 75998, Dec. 19, 2014] 

§ 3402.21 Confidential aspects of appli-
cations and awards. 

When an application results in a 
grant, the application and supporting 
information become part of the record 
of NIFA transactions, and available to 
the public upon specific request. Infor-
mation that the Secretary determines 
to be of a confidential, privileged, or 
proprietary nature will be held in con-
fidence to the extent permitted by law. 
Therefore, any information that the 
applicant wishes to have considered as 
confidential, privileged, or proprietary 
should be clearly marked within the 
application. The original copy of an ap-
plication that does not result in a 
grant will be retained by the Agency 
for a period of one year. Other copies 
will be destroyed. Such an application 
will be released only with the consent 
of the applicant or to the extent re-
quired by law. An application may be 
withdrawn at any time prior to the 
final action thereon. 

§ 3402.22 Access to peer review infor-
mation. 

After final decisions have been an-
nounced, HEP will, upon request, in-
form the PD of the reasons for its deci-
sion on an application. Verbatim copies 
of summary reviews, not including the 
identity of the reviewers, will be made 
available to respective PDs upon spe-
cific request. 

§ 3402.23 Documentation of progress 
on funded projects. 

(a) Fellowships/Scholarships Entry/ 
Exit Forms (Form NIFA–2010) are 
available from NIFA upon request. 
Upon request by HEP, Project Direc-
tors awarded Graduate Fellowship (ex-
cluding supplemental international 
and postdoctoral) grants under the pro-
gram shall complete and submit this 
form. 

(1) Appointment Information shall be 
submitted to HEP within 3 months of 
appointment of a Fellow; 

(2) The Project Director shall submit 
an annual update of each Fellow’s 
progress to HEP by September 30 each 
year. Additional progress reports may 
be needed to assess continuing progress 
of Fellows supported by any special 

VerDate Sep<11>2014 09:11 Apr 13, 2017 Jkt 241026 PO 00000 Frm 00247 Fmt 8010 Sfmt 8010 Y:\SGML\241026.XXX 241026pm
an

gr
um

 o
n 

D
S

K
3G

D
R

08
2P

R
O

D
 w

ith
 C

F
R



238 

7 CFR Ch. XXXIV (1–1–17 Edition) § 3402.24 

international study or thesis/disserta-
tion research allowance and/or institu-
tional adherence to program guide-
lines. 

(3) Exit Information shall be com-
pleted and submitted to HEP by the 
Project Director for each Fellow sup-
ported by a grant as soon as a Fellow 
either: Graduates; is officially termi-
nated from the Fellowship or the aca-
demic program due to unsatisfactory 
academic progress; or voluntarily with-
draws from the Fellowship or the aca-
demic program. If a Fellow has not 
completed all degree requirements at 
the end of the five-year grant duration, 
HEP may request a preliminary exit 
report. In such a case, a final exit re-
port shall be required at a later date. 
When a final exit report for each Fel-
low supported by a grant has been ac-
cepted by HEP, the grantee will have 
satisfied the requirement of a final per-
formance report for the grant. Addi-
tional follow-up reports to track Fel-
lows’ career patterns may be requested. 

(b) All grantees (supplemental inter-
national, graduate, and postdoctoral) 
shall submit initial project informa-
tion and annual and summary reports 
to NIFA’ Current Research Informa-
tion System (CRIS). The CRIS data-
base contains narrative project infor-
mation, progress/impact statements, 
and final technical reports that are 
made available to the public. For appli-
cations recommended for funding, in-
structions on preparation and submis-
sion of project documentation will be 
provided to the applicant by the agen-
cy contact. Documentation must be 
submitted to CRIS before NIFA funds 
will be released. Project reports will be 
requested by the CRIS office when re-
quired. For more information about 
CRIS, visit http://cris.nifa.usda.gov. 

§ 3402.24 Evaluation of program. 

Grantees should be aware that HEP 
may, as a part of its own program eval-
uation activities, carry out in-depth 
evaluations of assisted activities 
through independent third parties. 
Thus, grantees should be prepared to 
cooperate with evaluators retained by 
HEP to analyze both the institutional 
context and the impact of any sup-
ported project. 

PART 3403—SMALL BUSINESS IN-
NOVATION RESEARCH GRANTS 
PROGRAM 

Subpart A—General Information 

Sec. 
3403.1 Applicability of regulations. 
3403.2 Definitions. 
3403.3 Eligibility requirements. 

Subpart B—Program Description 

3403.4 Three-phase program. 

Subpart C—Preparation of Proposals 

3403.5 Program solicitation. 
3403.6 Content of proposals. 
3403.7 Proposal format for phase I applica-

tions. 
3403.8 Proposal format for phase II applica-

tions. 

Subpart D—Submission and Evaluation of 
Proposals 

3403.9 Submission of proposals. 
3403.10 Proposal review. 
3403.11 Availability of information. 

Subpart E—Supplementary Information 

3403.12 Terms and conditions of grant 
awards. 

3403.13 Notice of grant awards. 
3403.14 Use of funds; changes. 
3403.15 Other Federal statutes and regula-

tions that apply. 
3403.16 Other considerations. 

AUTHORITY: 15 U.S.C. 638. 

SOURCE: 72 FR 20703, Apr. 26, 2007, unless 
otherwise noted. 

EDITORIAL NOTE: Nomenclature changes to 
part 3403 appear at 76 FR 4807, Jan. 27, 2011. 

Subpart A—General Information 

§ 3403.1 Applicability of regulations. 

(a) The regulations of this part apply 
to small business innovation research 
grants awarded under the general au-
thority of section 630 of the Act mak-
ing appropriations for Agriculture, 
Rural Development, and Related Agen-
cies’ programs for fiscal year ending 
1987, and for other purposes as made 
applicable by section 101(a) of Pub. L. 
99–591, 100 Stat. 3341, and the provisions 
of the Small Business Innovation De-
velopment Act of 1982, as amended (15 
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U.S.C. 638), and the Small Business In-
novation Research Program Reauthor-
ization Act of 2000, Pub. L. 106–554, 
which extends the SBIR Program 
through September 30, 2008. The Small 
Business Innovation Development Act 
of 1982, as amended, mandates that 
each Federal agency with an annual ex-
tramural budget for research or re-
search and development in excess of 
$100 million participate in a Small 
Business Innovation Research (SBIR) 
program by reserving a statutory per-
centage of its annual extramural budg-
et for award to small business concerns 
for research or research and develop-
ment in order to stimulate techno-
logical innovation, use small business 
to meet Federal research and develop-
ment needs, increase private sector 
commercialization of innovations de-
rived from Federal research and devel-
opment, and foster and encourage the 
participation of socially and economi-
cally disadvantaged small business 
concerns and women-owned small busi-
ness concerns in technological innova-
tion. The Department will participate 
in this program through the issuance 
of competitive research grants which 
will be administered by NIFA. 

(b) The regulations of this part do 
not apply to research grants awarded 
by the Department under any other au-
thority. 

[72 FR 20703, Apr. 26, 2007, as amended at 79 
FR 75998, Dec. 19, 2014] 

§ 3403.2 Definitions. 

As used in this part: 
Ad hoc reviewers means experts or 

consultants, qualified by training and 
experience in particular scientific or 
technical fields to render expert advice 
on the scientific technical merit of the 
grant applications in those fields, who 
review on an individual basis one or 
several of the eligible proposals sub-
mitted to this program in their area of 
expertise and who submit to the De-
partment written evaluations of such 
proposals. 

Applicant is the organizational entity 
that, at the time of award, will qualify 
as a small business concern and that 
submits a grant application for a fund-
ing agreement under the SBIR Pro-
gram. 

Authorized departmental officer (ADO) 
means the Secretary or any employee 
of the Department who has the author-
ity to issue or modify grant instru-
ments on behalf of the Secretary. The 
ADO is also referred to as the Funding 
Agreement Officer. 

Authorized organizational representa-
tive (AOR) means the president, direc-
tor, or chief executive officer or other 
designated official of the applicant or-
ganization who has the authority to 
commit the resources of the organiza-
tion. 

Budget Period means the interval of 
time into which the project period is 
divided for budgetary and reporting 
purposes. 

Commercialization is the process of de-
veloping marketable products or serv-
ices and producing and delivering prod-
ucts or services for sale (whether by 
the originating party or by others) to 
Government or commercial markets. 

Department means the U.S. Depart-
ment of Agriculture. 

Essentially equivalent work occurs 
when: 

(1) Substantially the same research is 
proposed for funding in more than one 
grant application submitted to the 
same Federal agency; 

(2) Substantially the same research is 
submitted to two or more different 
Federal agencies for review and fund-
ing consideration; or 

(3) A specific research objective and 
the research design for accomplishing 
an objective are the same or closely re-
lated in two or more proposals or 
awards, regardless of the funding 
source. 

Funding agreement is any contract, 
grant, or cooperative agreement en-
tered into between any Federal agency 
and any small business concern for the 
performance of experimental, develop-
mental, or research work, including 
products or services funded in whole or 
in part by the Federal Government. 

A grant is a financial assistance 
mechanism providing money, property, 
or both to an eligible entity to carry 
out the approved project or activity, 
and substantial programmatic involve-
ment by Government is not antici-
pated. 

Grantee means the small business 
concern designated in the grant award 
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document as the responsible legal enti-
ty to whom the grant is awarded under 
this part. 

Innovation is something new or im-
proved, having marketable potential 
including: 

(1) Development of new technologies; 
(2) Refinement of existing tech-

nologies; or 
(3) Development of new applications 

for existing technologies. 
Intellectual property means the sepa-

rate and distinct types of intangible 
property that are referred to collec-
tively as ‘‘intellectual property,’’ in-
cluding but not limited to: Patents, 
trademarks, copyrights, trade secrets, 
SBIR technical data (as defined in this 
section), ideas, designs, know-how, 
business, technical and research meth-
ods, other types of intangible business 
assets, and all types of intangible as-
sets either proposed or generated by a 
small business concern as a result of 
its participation in the SBIR Program. 

Joint venture is an association of con-
cerns with interests in any degree or 
proportion by way of contract, express 
or implied, consorting to engage in and 
carry out a single specific business ven-
ture for joint profit, for which purpose 
they combine their efforts, property, 
money, skill, or knowledge, but not on 
a continuing or permanent basis for 
conducting business generally. A joint 
venture is viewed as a business entity 
in determining power to control its 
management. 

NIFA means the National Institute of 
Food and Agriculture. 

Outcomes are the measure of long- 
term, eventual, program impact. 

Outputs are the measures of near- 
term program impact. 

Peer review group means experts or 
consultants, qualified by training and 
experience in particular scientific or 
technical fields to give expert advice 
on the scientific and technical merit of 
grant applications to those fields, who 
assemble as a group to discuss and 
evaluate all of the eligible proposals 
submitted to this program in their area 
of expertise. 

Principal investigator/project director is 
the one individual designated by the 
applicant to provide the scientific and 
technical direction to a project sup-
ported by the funding agreement. 

Professional Employer Organization is 
an organization that provides an inte-
grated approach to the management 
and administration of the human re-
sources and employer risk of its cli-
ents, by contractually assuming sub-
stantial employer rights, responsibil-
ities, and risk, through the establish-
ment and maintenance of an employer 
relationship with the workers assigned 
to its clients. 

Program solicitation is a formal re-
quest for proposals whereby an agency 
notifies the small business community 
of its research or research and develop-
ment needs and interests in broad and 
selected areas, as appropriate to the 
agency, and requests proposals from 
small business concerns in response to 
these needs and interests. 

Project period means the total length 
of time that is approved by the Depart-
ment for conducting the research 
project as outlined in an approved 
grant application. 

Prototype is a model of something to 
be further developed, which includes 
designs, protocols, questionnaires, soft-
ware, and devices. 

Research or research and development 
(R/R&D) means any activity which is: 

(1) A systematic, intensive study di-
rected toward greater knowledge or un-
derstanding of the subject studied; 

(2) A systematic study directed spe-
cifically toward applying new knowl-
edge to meet a recognized need; or 

(3) A systematic application of 
knowledge toward the production of 
useful materials, devices, and systems 
or methods, including design, develop-
ment, and improvement of prototypes 
and new processes to meet specific re-
quirements. 

Research project grant means the 
award by the Department of funds to a 
grantee to assist in meeting the costs 
of conducting for the benefit of the 
public an identified project which is in-
tended and designed to establish, dis-
cover, elucidate, or confirm informa-
tion or the underlying mechanisms re-
lating to a research topic area identi-
fied in the annual solicitation of appli-
cations. 

SBIR Participants are business con-
cerns that have received SBIR awards 
or that have submitted SBIR proposals/ 
applications. 
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SBIR Technical Data is defined as all 
data generated during the performance 
of an SBIR award. 

SBIR Technical Data Rights are the 
rights a small business concern obtains 
in data generated during the perform-
ance of any SBIR award that an award-
ee delivers to the Government during 
or upon completion of a Federally- 
funded project, and to which the gov-
ernment receives a license. 

Small business concern (SBC) means a 
concern that, on the date of award for 
both Phase I and Phase II funding 
agreements: 

(1) Is organized for profit, with a 
place of business located in the United 
States, which operates primarily with-
in the United States, or which makes a 
significant contribution to the United 
States economy through the payment 
of taxes or use of American products, 
materials or labor; 

(2) Is in the legal form of an indi-
vidual proprietorship, partnership, lim-
ited liability company, corporation, 
joint venture, association, trust or co-
operative, except that where the form 
is a joint venture, there can be no more 
than 49 percent participation by for-
eign business entities in the joint ven-
ture; 

(3) Is at least 51 percent owned and 
controlled by one or more individuals 
who are citizens of, or permanent resi-
dent aliens in, the United States, ex-
cept in the case of a joint venture, 
where each entity in the venture must 
be 51 percent owned and controlled by 
one or more individuals who are citi-
zens of, or permanent resident aliens in 
the United States; and 

(4) Has, including its affiliates, not 
more than 500 employees. The term 
‘‘affiliates’’ is defined in greater detail 
in 13 CFR 121.103. The term ‘‘number of 
employees’’ is defined in 13 CFR 121.106. 

Socially and economically disadvan-
taged small business concern is defined in 
13 CFR part 124–8(A) Business Develop-
ment/Small Disadvantaged Business 
Status Determinations, § 124.103 (Who 
is socially disadvantaged?) and § 124.104 
(Who is economically disadvantaged?). 

United States means the 50 states, the 
territories and possessions of the Fed-
eral Government, the Commonwealth 
of Puerto Rico, the District of Colum-
bia, the Republic of the Marshall Is-

lands, the Federated States of Micro-
nesia, and the Republic of Palau. 

Women-owned small business concern 
means a small business concern that is 
at least 51 percent owned by one or 
more women, or in the case of any pub-
licly owned business, at least 51 per-
cent of the stock is owned by women, 
and women control the management 
and daily business operations. 

[72 FR 20703, Apr. 26, 2007, as amended at 76 
FR 4808, Jan. 27, 2011] 

§ 3403.3 Eligibility requirements. 
(a) Eligibility of organization. (1) To re-

ceive SBIR funds, each awardee of a 
SBIR Phase I or Phase II must qualify 
as a small business concern. 

(2) For Phase I, a minimum of two- 
thirds of the research or analytical ef-
fort, as measured by the budget, must 
be performed by the awardee. Occasion-
ally, deviations from this requirement 
may occur, and must be approved in 
writing by the ADO after consultation 
with the agency SBIR National Pro-
gram Leader. 

(3) For Phase II, a minimum of one- 
half of the research or analytical ef-
fort, as measured by the budget, must 
be performed by the awardee. Occasion-
ally, deviations from this requirement 
may occur, and must be approved in 
writing by the ADO after consultation 
with the agency SBIR National Pro-
gram Leader. 

(4) For both Phase I and Phase II, the 
primary employment of the principal 
investigator must be with the SBC at 
the time of award and during the con-
duct of the proposed project. Primary 
employment means that more than 
one-half of the principal investigator’s 
time is spent in the employ of the SBC. 
This precludes full-time employment 
with another organization. Occasion-
ally, deviations from this requirement 
may occur, and must be approved in 
writing by the ADO after consultation 
with the agency SBIR National Pro-
gram Leader. Further, an SBC may re-
place the principal investigator on an 
SBIR Phase I or Phase II award, sub-
ject to approval in writing by the ADO 
after consultation with the SBIR Na-
tional Program Leader. For purposes of 
the SBIR Program, personnel obtained 
through a Professional Employer Orga-
nization or other similar personnel 
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leasing company must be considered 
employees of the awardee. This is con-
sistent with SBA’s size regulations, 13 
CFR 121.106—Small Business Size Regu-
lations. 

(5) For both Phase I and Phase II, the 
R/R&D must be performed in the 
United States. However, based on a 
rare and unique circumstance, ADO ap-
proval may be granted to perform a 
particular portion of the research or 
research and development work outside 
of the United States, for example, if a 
supply of material or other item or 
project requirement is not available in 
the United States. The ADO, after con-
sultation with the agency SBIR Na-
tional Program Leader, must approve 
each such specific condition in writing. 

(b) [Reserved] 

Subpart B—Program Description 
§ 3403.4 Three-phase program. 

The Small Business Innovation Re-
search Grants Program is carried out 
in three separate phases described in 
this section. The first two phases are 
designed to assist USDA in meeting its 
research or research and development 
objectives and will be supported with 
SBIR Program funds. The purpose of 
the third phase is to pursue the com-
mercial applications or objectives of 
the research carried out in Phases I 
and II through the use of private or 
Federal non-SBIR funds. 

(a) Phase I. Phase I involves a solici-
tation of grant applications (herein-
after referred to as proposals) to con-
duct feasibility-related experimental 
research and development related to 
described agency requirements. These 
requirements, as defined by agency 
topics contained in the solicitation, 
may be general or narrow in scope, de-
pending on USDA needs. The object of 
this phase is to determine the sci-
entific and technical merit and feasi-
bility of the proposed effort and the 
quality of performance of the small 
business concern with a relatively 
small agency investment before consid-
eration of further Federal support in 
Phase II. 

(b) Phase II is the principal research 
or research and development effort in 
which the results from Phase I are ex-
panded upon and further pursued, nor-

mally for a period not to exceed 24 
months. Only SBIR awardees in Phase 
I are eligible to participate in Phase II. 
This includes those awardees identified 
via a ‘‘novated’’ or ‘‘successor in inter-
est’’ or similarly-revised funding agree-
ment, or those that have reorganized 
with the same key staff, regardless of 
whether they have been assigned a dif-
ferent tax identification number. For 
each Phase I project funded, the award-
ee may apply for a Phase II award only 
once. Phase I awardees who for valid 
reasons cannot apply for Phase II sup-
port in the next fiscal year funding 
cycle may normally apply for support 
no later than the second fiscal year 
funding cycle. 

(c) Phase III refers to work that de-
rives from, extends, or logically con-
cludes effort(s) performed under prior 
SBIR funding agreements, but is fund-
ed by sources other than the SBIR Pro-
gram. Phase III work is typically ori-
ented towards commercialization of 
SBIR research or technology. This por-
tion of a project is funded by a non- 
SBIR source through the use of a fol-
low-on funding commitment. A follow- 
on funding commitment is an agree-
ment between the small business con-
cern and a provider of the follow-on 
capital for a specified amount of funds 
to be made available to the small busi-
ness concern for future development of 
their effort upon achieving certain mu-
tually agreed upon technical objec-
tives. 

Subpart C—Preparation of 
Proposals 

§ 3403.5 Program solicitation. 
(a) Phase I. A program solicitation 

requesting Phase I proposals will be 
prepared each fiscal year in which 
funds are made available for this pur-
pose. This solicitation will contain in-
formation sufficient to enable eligible 
applicants to prepare grant proposals 
and will include descriptions of specific 
research topic areas which the Depart-
ment will support during the fiscal 
year involved. A notice of solicitation, 
and the entire contents of the program 
solicitation will be published, at a min-
imum, on the agency’s Web site. 

(b) Phase II. For each fiscal year in 
which funds are made available for this 
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purpose, the Department will send cor-
respondence requesting Phase II pro-
posals from the Phase I grantees eligi-
ble to apply for Phase II funding in 
that fiscal year. The correspondence 
will contain information sufficient to 
enable eligible applicants to prepare 
grant proposals. 

§ 3403.6 Content of proposals. 

(a) The proposed research must be re-
sponsive to one of the USDA program 
interests stated in the research topic 
descriptions of the program solicita-
tion. 

(b) Proposals must cover only sci-
entific/technological research activi-
ties. A small business concern must 
not propose product development, tech-
nical assistance, demonstration 
projects, classified research, or patent 
applications. Many of the research 
projects supported by the SBIR pro-
gram lead to the development of new 
products based upon the research re-
sults obtained during the project. How-
ever, projects that seek funding solely 
for product development where no re-
search is involved, i.e., funds are need-
ed to permit the development of a 
project based on previously completed 
research, will not be accepted. Lit-
erature surveys should be conducted 
prior to preparing proposals for sub-
mission and must not be proposed as a 
part of the SBIR Phase I or Phase II ef-
fort. Proposals principally for the de-
velopment of proven concepts toward 
commercialization or for market re-
search should not be submitted since 
such efforts are considered the respon-
sibility of the private sector and there-
fore are not supported by USDA. 

(c) A proposal must be limited to 
only one topic. The same proposal may 
not be submitted under more than one 
topic as defined in the solicitation. 
However, an organization may submit 
separate proposals on the same topic. 
Where similar research is discussed 
under more than one topic, the pro-
poser should choose that topic whose 
description appears most relevant to 
the proposer’s research concept. USDA 
will not consider funding duplicate (es-
sentially equivalent work) proposals. 
In addition, essentially equivalent 
work funded by another entity will be 

returned to the applicant without re-
view. 

§ 3403.7 Proposal format for phase I 
applications. 

(a) The following items relate to 
Phase I applications. Further instruc-
tions or descriptions for these items as 
well as any additional items to be in-
cluded will be provided in the annual 
solicitation, as necessary. 

(1) SF–424 R&R Cover. Applicants 
must submit basic proposal identifica-
tion information on the first page of 
the proposals. Applicants must also 
certify on the first page of the pro-
posals that they meet the definition of 
a small business concern as stated in 
the solicitation, and must certify as to 
whether or not they qualify as socially 
and economically disadvantaged small 
business concerns, or women-owned 
small business concerns. 

(2) Project Summary/Abstract. The 
technical abstract should include a 
brief description of the problem or op-
portunity, project objectives, and a de-
scription of the effort. Anticipated re-
sults and potential commercial appli-
cations of the proposed research also 
should be summarized in the space pro-
vided. Keywords should characterize 
the most important aspects of the 
project. The project summary of suc-
cessful proposals may be published by 
USDA and therefore should not contain 
proprietary information. 

(3) Project Narrative. The main body of 
the proposal should include: 

(i) Identification and significance of 
the problem or opportunity. 

(ii) Background and rationale. 
(iii) Relationship with future re-

search or research and development. 
(iv) Phase I technical objectives. 
(v) Phase I work plan. 
(vi) Related research or research and 

development. 
(vii) References. For each reference 

cited in the Proposal, provide the com-
plete name for each author, the date of 
publication, the full title of the article, 
name of the journal, etc. 

(4) Key personnel and bibliography. 
Identify key personnel involved in the 
effort, including information on their 
directly related education and experi-
ence. For each key person, provide a 
chronological list of the most recent 
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representative publications in the 
topic area. 

(5) Facilities and equipment. Describe 
the types, location, and availability of 
instrumentation and physical facilities 
necessary to carry out the work pro-
posed. Items of equipment to be pur-
chased must be fully justified under 
this section. 

(6) Outside services. Involvement of 
university or other consultants in the 
planning and research stages of the 
project as consultants or through sub-
contracting arrangements is permitted 
and may be particularly helpful to 
small business concerns that have not 
previously received Federal research 
awards. If such involvement is in-
tended, it should be described in detail. 

(7) Satisfying the public interest. Speci-
fy how the proposed research will sat-
isfy one or more of the following objec-
tives: 

(i) Develops sustainable agriculture 
production systems; 

(ii) Protects natural resources and 
the environment; 

(iii) Creates a safe, nutritious and af-
fordable food supply; 

(iv) Develops value-added food and 
non-food products from agricultural 
materials; 

(v) Enhances global competitiveness; 
and 

(vi) Enhances economic opportunity 
and quality of life, especially for people 
in rural areas. 

(8) Potential post applications. Briefly 
describe the commercialization poten-
tial of the proposed research. Indicate 
whether and by what means there ap-
pears to be a potential for the Federal 
Government to use the proposed re-
search. Include a brief description of 
the proposing company (e.g., date 
founded, number of employees) and its 
field of interest. What are the major 
competitive products in this field, and 
what advantages will the proposed re-
search have over existing technology 
(in application, performance, tech-
nique, efficiency or cost)? 

(9) Similar Proposals or Awards. (i) 
WARNING—While it is permissible 
with proposal notification to submit 
identical proposals containing a sig-
nificant amount of essentially equiva-
lent work for consideration under nu-
merous Federal program solicitations, 

it is unlawful to enter into funding 
agreements requiring essentially 
equivalent work. If there is any ques-
tion concerning this, it must be dis-
closed to the soliciting agency or agen-
cies before award. If an applicant elects 
to submit identical proposals or pro-
posals containing a significant amount 
of essentially equivalent work under 
other Federal program solicitations, a 
statement must be included in each 
such proposal indicating: 

(A) Name and address of the agen-
cy(ies) to which the proposal was sub-
mitted, or will be submitted, or from 
which an award is expected or has been 
received. 

(B) Date of actual or anticipated pro-
posal submission or date of award, as 
appropriate. 

(C) Title of proposal or award, identi-
fying number assigned to the solicita-
tion or proposal by the agency in-
volved, and the date the proposal(s) 
were submitted or the award was re-
ceived. 

(D) Applicable research topic area for 
each proposal submitted or award re-
ceived. 

(E) Titles of research projects. 
(F) Name and title of principal inves-

tigator for each proposal submitted or 
award received. 

(ii) USDA will not make awards that 
duplicate research funded (or to be fund-
ed) by other Federal agencies. 

(10) Cost breakdown on proposal budg-
et. Complete a budget form for the 
phase under which you are currently 
applying. (An applicant for Phase I 
funding should not submit both Phase I 
and Phase II budgets.) A budget nar-
rative with supporting detail for each 
budget category must be included. 

(11) Special Considerations. If the pro-
posed research will include laboratory 
animals or human subjects at risk, the 
applicant may be required to have the 
research plan reviewed and approved by 
an Institutional Animal Care and Use 
Committee (IACUC) or Institutional 
Review Board (IRB) prior to com-
mencing actual substantive work. If 
such approval is required, USDA may 
not release funds for the award until 
proper documentation is submitted and 
accepted by USDA. It is suggested that 
applicants contact local universities, 
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colleges, or nonprofit research organi-
zations which have established review-
ing mechanisms to have this service 
performed. 

(12) Proprietary information. (i) If pro-
prietary information is provided by an 
applicant in a proposal which con-
stitutes a trade secret, proprietary 
commercial or financial information, 
confidential personal information, or 
data affecting the national security, it 
will be treated in confidence to the ex-
tent permitted by law. This informa-
tion must be clearly marked by the ap-
plicant with the term ‘‘confidential 
proprietary information’’ and the fol-
lowing legend must appear on the title 
page of the proposal: ‘‘These data shall 
not be disclosed outside the Govern-
ment and shall not be duplicated, used, 
or disclosed in whole or in part for any 
purpose other than evaluation of this 
proposal. If a funding agreement is 
awarded to this applicant as a result of 
or in connection with the submission of 
these data, the Government shall have 
the right to duplicate, use, or disclose 
the data to the extent provided in the 
funding agreement and pursuant to ap-
plicable law. This restriction does not 
limit the Government’s right to use in-
formation contained in the data if it is 
obtained from another source without 
restriction. The data subject to this re-
striction are contained on pages ll of 
this proposal.’’ 

(ii) USDA, by law, is required to 
make the final decision as to whether 
the information is required to be kept 
in confidence. Information contained 
in unsuccessful proposals will remain 
the property of the applicant. However, 
USDA will retain for three years one 
copy of all proposals received; extra 
copies will be destroyed. Public release 
of information for any proposal sub-
mitted will be subject to existing stat-
utory and regulatory requirements. 
Any proposal which is funded will be 
considered an integral part of the 
award and normally will be made avail-
able to the public upon request through 
the Freedom of Information Act, ex-
cept for designated proprietary infor-
mation. 

(iii) The inclusion of proprietary in-
formation is discouraged unless it is 
necessary for the proper evaluation of 
the proposal. If proprietary informa-

tion is to be included, it should be lim-
ited, set apart from other text on a sep-
arate page, and keyed to the text by 
numbers. It should be confined to a few 
critical technical items which, if dis-
closed, could jeopardize the obtaining 
of foreign or domestic patents. Trade 
secrets, salaries, or other information 
which could jeopardize commercial 
competitiveness should be similarly 
keyed and presented on a separate 
page. Proposals or reports which at-
tempt to restrict dissemination of 
large amounts of information may be 
found unacceptable by USDA. 

(13) Rights in data developed under 
SBIR funding agreement. The legend (or 
statements) in the SBIR datarights 
clause included in the SBIR award 
must be affixed to any submissions of 
technical data. Where such legend is 
affixed, rights in technical data, in-
cluding software developed under the 
terms of any funding agreement result-
ing from a proposal submitted in re-
sponse to the program solicitation 
shall remain with the grantee. The 
Government may not use, modify, re-
produce, release, perform, display, or 
disclose technical data or computer 
software marked with this legend for 4 
years. After expiration of the 4-year pe-
riod, the Government has a royalty- 
free license to use, and to authorize 
others to use on its behalf, these data 
for Government purposes, and is re-
lieved of all disclosure prohibitions and 
assumes no liability for unauthorized 
use of these data by third parties, ex-
cept that any such data that is also 
protected and referenced under a subse-
quent SBIR award shall remain pro-
tected through the protection of that 
subsequent SBIR award. 

(14) Patents and Inventions. Allocation 
of rights to inventions shall be in ac-
cordance with 35 U.S.C. 202 through 206 
and the Department of Commerce im-
plementing regulations entitled 
‘‘Rights to Inventions Made by Non-
profit Organizations and Small Busi-
ness Firms under Government Grants, 
Contracts and Cooperative Agree-
ments’’ at 37 CFR part 401. These regu-
lations provide that small businesses 
normally may retain the principal 
worldwide patent rights to any inven-
tion developed with USDA support. 
USDA receives a royalty-free license 
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for Federal Government use, reserves 
the right to require the patentee to li-
cense others in certain circumstances, 
and requires that anyone exclusively 
licensed to sell the invention in the 
United States must normally manufac-
ture it domestically. To the extent au-
thorized by 35 U.S.C. 205, USDA will 
not make public any information dis-
closing a USDA-supported invention 
for a four-year period. SBIR awardees 
must report inventions to the awarding 
agency within two months of the in-
ventor’s report to the awardee. The re-
porting of inventions shall be made 
through submission to Interagency 
Edison as specified in the terms and 
conditions of the grant. 

(15) Organizational management infor-
mation. Before the award of an SBIR 
funding agreement, USDA requires the 
submission of certain organizational 
management, personnel, and financial 
information to assure responsibility of 
the applicant. This information is not 
required unless a project is rec-
ommended for funding, and then it is 
submitted on a one-time basis only. 
However, new information should be 
submitted if a small business concern 
has undergone significant changes in 
organization, personnel, finance or 
policies, including those relating to 
civil rights. 

(16) Documentation of commercializa-
tion record of firms with multiple phase II 
awards. A small business concern sub-
mitting a proposal for a Phase I award 
that has received more than 15 Phase II 
SBIR awards during the preceding five 
fiscal years must document the extent 
to which it was able to secure Phase III 
funding to develop concepts resulting 
from previous Phase II SBIR awards. 

(b) [Reserved] 

§ 3403.8 Proposal format for phase II 
applications. 

(a) The following items relate to 
Phase II applications. Further instruc-
tions or descriptions for these items as 
well as any additional items to be in-
cluded will be identified in the annual 
program solicitation as necessary. See 
§ 3403.9. 

(1) SF–424 R&R cover sheet. Follow in-
structions found in § 3403.7(a)(1). 

(2) Project summary. Follow instruc-
tions found at § 3403.7(a)(2). 

(3) Phase I results. The proposal 
should contain an extensive section 
that lists Phase I objectives and makes 
detailed presentation of the Phase I re-
sults. This section should establish the 
degree to which Phase I objectives were 
met and feasibility of the proposed re-
search project was established. 

(4) Proposal. Since Phase II is the 
principal research and development ef-
fort, proposals should be more com-
prehensive than those submitted under 
Phase I. However, the outline and in-
formation contained in § 3403.7(a)(3)–(9) 
and § 3403.7(a)(11)–(14) should be fol-
lowed, tailoring the information re-
quested to the Phase II project. 

(5) Cost breakdown on proposal budget. 
For Phase II, a detailed budget is re-
quired for each year of requested sup-
port. In addition, a summary budget is 
required detailing the requested sup-
port for the overall project period. A 
budget narrative, with supporting 
budget detail for each budget category 
must be included. 

(6) Organizational management infor-
mation. Each Phase II awardee will be 
asked to submit an updated statement 
of financial condition (such as the lat-
est audit report, financial statements 
or balance sheet) and report any 
changes in management or principals. 

(7) Commercialization Plan. A succinct 
commercialization plan must be in-
cluded in each SBIR Phase II proposal 
moving toward commercialization. Ele-
ments of a commercialization plan 
may include the following: 

(i) Company information. Focused ob-
jectives/core competencies; size; spe-
cialization area(s); products with sig-
nificant sales; and history of previous 
Federal and non-Federal funding; regu-
latory experience; and subsequent com-
mercialization. 

(ii) Customer and competition. Clear 
description of key technology objec-
tives, current competition, and advan-
tages compared to competing products 
or services; description of hurdles to 
acceptance of the innovation. 

(iii) Market. Milestone, target dates, 
analyses of market size, and estimated 
market share after first year sales and 
after five years; explanation of plan to 
obtain market share. 

(iv) Intellectual property. Patent sta-
tus, technology lead, trade secrets or 
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other demonstration of a plan to 
achieve sufficient protection to realize 
the commercialization state and attain 
at least a temporary competitive ad-
vantage. 

(v) Financing. Plans for securing nec-
essary funding in Phase III. 

(vi) Assistance and mentoring. Plans 
for securing needed technical or busi-
ness assistance through mentoring, 
partnering, or through arrangements 
with state assistance programs, Small 
Business Development Centers, Feder-
ally-funded research laboratories, man-
ufacturing extension Partnership Cen-
ters, or other assistance providers. 

(8) Data Collection. Each Phase II ap-
plicant will be required to provide in-
formation to the Tech-Net Database 
System (http://technet.sba.gov) per OMB 
No. 3245–03356. The following are exam-
ples of the data to be entered by appli-
cants into Tech-Net: 

(i) Any business concern or sub-
sidiary established for the commercial 
application of a product or service for 
which an SBIR award is made; 

(ii) Revenue from the sale of new 
products or services resulting from the 
research conducted under each Phase II 
award; 

(iii) Additional investment from any 
source, other than Phase I or Phase II 
awards, to further the research and de-
velopment conducted under each Phase 
II award; and 

(iv) Updates to information in the 
Tech-Net database for any prior Phase 
II award received by the small business 
concern. 

(b) [Reserved] 

Subpart D—Submission and 
Evaluation of Proposals 

§ 3403.9 Submission of proposals. 
The SBIR program solicitation for 

Phase I proposals and the correspond-
ence requesting Phase II proposals will 
provide the deadline date for submit-
ting proposals, and instructions for 
submitting the proposal to NIFA for 
funding consideration. 

§ 3403.10 Proposal review. 
(a) The receipt of all proposals will 

be acknowledged. 
(b) All Phase I and II proposals will 

be evaluated and judged on a competi-

tive basis. Proposals will be initially 
screened to determine responsiveness. 
Proposals passing this initial screening 
will be technically evaluated by sci-
entists to determine the most prom-
ising technical and scientific ap-
proaches. Each proposal will be judged 
on its own merit. USDA is under no ob-
ligation to fund any proposal or any 
specific number of proposals in a given 
topic. It also may elect to fund several 
or none of the proposed approaches to 
the same topic or subtopic. 

(c) Phase I and II proposal evaluation 
criteria will be published in the 
‘‘Method of Selection and Evaluation 
Criteria’’ section of the program solici-
tation. 

(d) External peer reviewers may be 
used during the technical evaluation 
stage of this process. Selections will be 
made from among recognized special-
ists who are uniquely qualified by 
training and experience in their respec-
tive fields to render expert advice on 
the merit of proposals received. It is 
anticipated that such experts will in-
clude those located in universities, 
government, and nonprofit research or-
ganizations. If possible, USDA intends 
that peer review groups shall be bal-
anced with minority and female rep-
resentation and with an equitable age 
distribution. 

(e) Reviewers will base their conclu-
sions and recommendations on infor-
mation contained in the Phase I or 
Phase II proposal. It cannot be as-
sumed that reviewers are acquainted 
with any experiments referred to with-
in a proposal, with key individuals, or 
with the firm itself. Therefore, the pro-
posals should be self-contained and 
written with the care and thoroughness 
accorded papers for publication. 

(f) Final decisions will be made by 
USDA based upon the rating assigned 
by reviewers in consideration of the 
technical and commercial potential of 
the application, duplication of re-
search, any critical USDA require-
ments, resubmission and budget limita-
tion. In the event that two or more 
proposals are of approximately equal 
merit, the existence of a cooperative 
research and development agreement 
(CRADA) with a USDA laboratory will 
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be an important consideration. The ex-
istence of a follow-on funding commit-
ment for continued development in 
Phase III will also be an important 
consideration. The value of any com-
mitment will depend upon the degree 
of financial commitment made by in-
vestors, with the maximum value re-
sulting from a signed agreement with 
reasonable terms for an amount at 
least equal to funding requested from 
USDA in Phase II. 

§ 3403.11 Availability of information. 

Information regarding the peer re-
view process will be made available to 
the extent permitted under the Free-
dom of Information Act (5 U.S.C. 552), 
the Privacy Act (5 U.S.C. 552a), the 
SBIR Policy Directive, and imple-
menting Departmental and other Fed-
eral regulations. Implementing Depart-
mental regulations are found at 7 CFR 
part 1. 

Subpart E—Supplementary 
Information 

§ 3403.12 Terms and conditions of 
grant awards. 

Within the limit of funds available 
for such purposes, the Authorized De-
partmental Officer shall make research 
project grants to those responsible, eli-
gible applicants whose proposals are 
judged most meritorious in the an-
nounced program areas under the eval-
uation criteria and procedures set forth 
in the annual program solicitation. 
The beginning of the project period 
shall be no later than September 30 of 
the Federal fiscal year in which the 
project is approved for support. All 
funds granted under this part shall be 
expended solely for the purpose for 
which funds are granted in accordance 
with the approved application and 
budget, the regulations of this part, 
the terms and conditions of award, the 
Federal Acquisition Regulations (48 
CFR part 31), and 2 CFR part 200. 

[72 FR 20703, Apr. 26, 2007, as amended at 79 
FR 75998, Dec. 19, 2014] 

§ 3403.13 Notice of grant awards. 

(a) The grant award document may 
include the following: 

(1) Legal name and address of per-
forming organization or institution; 

(2) Title of project; 
(3) Name and institution of Project 

Director’s chosen to direct and control 
approved activities; 

(4) Identifying grant number assigned 
by the Department; 

(5) Project period, specifying the 
amount of time the Department in-
tends to support the project; 

(6) Total amount of Departmental fi-
nancial assistance approved for the 
project period; 

(7) Legal authority(ies) under which 
the grant is awarded; 

(8) Appropriate Catalog of Federal 
Domestic Assistance (CFDA) number; 

(9) Applicable award terms and condi-
tions; 

(10) Approved budget plan for catego-
rizing allocable project funds to accom-
plish the stated purpose of the grant 
award; and 

(11) Other information or provisions 
deemed necessary by NIFA to carry out 
its respective granting activities or to 
accomplish the purpose of a particular 
grant. 

(b) [Reserved] 

§ 3403.14 Use of funds; changes. 
(a) Delegation of fiscal responsibility. 

Unless the terms and conditions of the 
grant state otherwise, the grantee may 
not in whole or in part delegate or 
transfer to another person, institution, 
or organization the responsibility for 
use or expenditure of grant funds. 

(b) Changes in Project Plans. (1) The 
permissible changes by the grantee, 
Project Director, or other key project 
personnel in the approved project grant 
shall be limited to changes in method-
ology, techniques, or other similar as-
pects of the project to expedite 
achievement of the project’s approved 
goals. If the grantee or the Project Di-
rector (PD) is uncertain as to whether 
a change complies with this provision, 
the question must be referred to the 
Authorized Departmental Officer 
(ADO) for a final determination. The 
signatory of the award document is the 
ADO, not the program contact. 

(2) Changes in approved goals or ob-
jectives shall be requested by the 
grantee and, in consultation with the 
NIFA SBIR National Program Leader, 
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approved in writing by the ADO prior 
to effecting such changes. In no event 
shall requests for such changes be ap-
proved which are outside the scope of 
the original approved project. 

(3) Changes in approved project lead-
ership or the replacement or reassign-
ment of other key project personnel 
shall be requested by the grantee and, 
in consultation with the NIFA SBIR 
National Program Leader, approved in 
writing by the ADO prior to effecting 
such changes. 

(4) Transfers of actual performance of 
the substantive programmatic work in 
whole or in part and provisions for pay-
ment of funds, whether or not Federal 
funds are involved, shall be requested 
by the grantee and, in consultation 
with the NIFA SBIR National Program 
Leader, approved in writing by the 
ADO prior to effecting such transfers, 
unless prescribed otherwise in the 
terms and conditions of the grant. 

(c) Changes in Project Period. The 
project period may be extended by 
NIFA without additional financial sup-
port, for such additional period(s) as 
the ADO determines may be necessary 
to complete or fulfill the purposes of 
an approved project provided Federal 
funds remain. Any extension of time 
shall be conditioned upon prior request 
by the grantee and approval in writing 
by the ADO unless otherwise noted in 
the award terms and conditions. In 
such cases the extension will not nor-
mally exceed 12 months. The Phase I 
award will still be limited to the ap-
proved award amount, and the submis-
sion of a Phase II proposal will nor-
mally be delayed by no more than one 
year. The extension allows the grantee 
to continue expending the remaining 
Federal funds for the intended purpose 
over the extension period. In instances 
where no Federal funds remain, it is 
unnecessary to approve an extension 
since the purpose of the extension is to 
continue using Federal funds. The 
grantee may opt to continue the Phase 
I project after the grant’s termination 
and closeout, however, the grantee 
would have to do so without additional 
Federal funds. In the latter case, no 
communication with USDA is nec-
essary. 

(d) Changes in approved budget. 
Changes in an approved budget must be 

requested by the grantee and approved 
in writing by the ADO prior to insti-
tuting such changes if the revision will 
involve transfers or expenditures of 
amounts requiring prior approval as 
set forth in the applicable Federal cost 
principles, Departmental regulations, 
or grant award. 

(e) Use of Change of Name and Nova-
tion Agreement. (1) Occasionally, after 
an award has been made the name of 
the Awardee may change. NIFA re-
quires execution of a ‘‘Change of Name 
Agreement’’ in such instances. The spe-
cific circumstances of each situation 
will determine which kind of agree-
ment should be executed. This decision 
will be determined by the ADO. 

(i) A Change of Name Agreement is a 
legal instrument executed by the 
Awardee and the Government that rec-
ognizes a change of the legal name of 
the Awardee without disturbing the 
original rights and obligations of the 
parties. If only a change of the Award-
ee’s name is involved and the Govern-
ment’s and Awardee’s rights and obli-
gations remain unaffected, the parties 
should execute an agreement to reflect 
the name change. 

(ii) In order to execute the actual 
Change of Name Agreement with 
USDA, the Awardee is required to sub-
mit the following information: 

(A) The document effecting the name 
change, authenticated by a proper offi-
cial of the State having jurisdiction; 

(B) The opinion of the Grantee’s legal 
counsel stating that the change of 
name was properly effected under ap-
plicable law and showing the effective 
date; 

(C) A list of all affected awards be-
tween the Grantee and NIFA. 

(iii) When NIFA is notified that a 
change of name has taken place, the 
ADO will request the aforementioned 
information from the Grantee. Upon 
receipt and review of this information, 
parties will properly execute a Change 
of Name Agreement and the appro-
priate changes will be made to the 
Agency’s records. The following sug-
gested format for an agreement may be 
adapted for specific cases: 

CHANGE OF NAME AGREEMENT 
THE ABC CORPORATION (Grantee), a cor-

poration duly organized and existing under 
the laws of llllll (insert State), and 
theNATIONAL INSTITUTE OF FOOD AND 
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AGRICULTURE, USDA (Government) enter 
into this Agreement as of llllll (insert 
date when the change of name became effec-
tive under applicable State law). 

(a) THE PARTIES AGREE TO THE 
FOLLOWING FACTS: 

1. The Government, represented by the 
ADO, has entered into certain awards with 
XYZ CORPORATION, namely llllll 

(insert award number or delete ‘‘namely’’ 
and insert ‘‘as shown in the attached list 
marked ‘Exhibit A’ and incorporated in this 
Agreement by reference.’’) The term ‘‘the 
awards,’’ as used in this Agreement, means 
the above awards and all other awards, in-
cluding all modifications, made by the Gov-
ernment and the Grantee before the effective 
date of this Agreement (whether or not per-
formance and payment have been completed 
and releases executed if the Government or 
the Grantee has any remaining rights, du-
ties, or obligations under these awards.) 

2. The XYZ CORPORATION, by an amend-
ment to its certificate of incorporation, 
dated llll, 20ll, has changed its cor-
porate name to ABC CORPORATION. 

3. This amendment accomplishes a change 
of corporate name only and all rights and ob-
ligations of the Government and of the 
Grantee under the awards are unaffected by 
this change. 

4. Documentary evidence of this change of 
corporate name has been filed with the Gov-
ernment. 

(b) IN CONSIDERATION OF THESE FACTS, 
THE PARTIES AGREE THAT: 

1. The awards covered by this Agreement 
are amended by substituting the name ‘‘ABC 
CORPORATION’’ for the name ‘‘XYZ COR-
PORATION’’ wherever it appears in the 
awards; and 

2. Each party has executed this Agreement 
as of the day and year first above written. 

NATIONAL INSTITUTE OF FOOD AND AG-
RICULTURE, USDA 

BY: lllllllllllllllllllll

TITLE: lllllllllllllllllll

ABC CORPORATION 
BY: lllllllllllllllllllll

TITLE: lllllllllllllllllll

CERTIFICATE 
I, llllll, certify that I am the Sec-

retary of ABC CORPORATION, that 
llllll , who signed this Agreement for 
this corporation, was then llllll of this 
corporation; and that this Agreement was 
duly signed for and on behalf of this corpora-
tion by authority of its governing body and 
within the scope of its corporation powers. 

WITNESS MY HAND, and the seal of this 
corporation, this lll day of llllll, 
20ll. 

BY: lllllllllllllllllllll

(CORPORATE SEAL) 

(2) From time to time the legal enti-
ty performing the research under the 
award may have to be changed. In such 
instances, USDA will ensure that all 
parties properly execute a Novation 
Agreement (Successor in Interest 
Agreement). 

(i) A Novation Agreement is a legal 
instrument executed by the Grantee 
(transferor), the successor in interest 
(transferee), and the Government by 
which, among other things, the trans-
feror guarantees performance of the 
award, the transferee assumes all obli-
gations under the award, and the Gov-
ernment recognizes the transfer of the 
award and related assets. This occurs 
when the third party’s interest in the 
award arises out of the transfer of all 
the Grantee’s assets or the entire por-
tion of the assets involved in per-
forming the award. Examples include, 
but are not limited to: the sale of these 
assets with a provision for assuming li-
abilities; the transfer of these assets 
incident to a merger or corporate con-
solidation; and the incorporation of a 
proprietorship or partnership, or the 
formation of a partnership. 

(ii) When a Grantee asks the Govern-
ment to recognize a successor in inter-
est, the responsible ADO shall obtain 
the following from the Grantee: 

(A) An authenticated copy of the in-
strument effecting the transfer of as-
sets; e.g., bill of sale, certificate of 
merger, contract, deed, agreement, or 
court decree; 

(B) A list of all affected awards; 
(C) A certified copy of each resolu-

tion of the corporate parties’ boards of 
directors authorizing the transfer of 
assets; 

(D) A certified copy of the minutes of 
each corporate party’s stockholder 
meeting necessary to approve the 
transfer of assets; 

(E) The opinion of legal counsel for 
the transferor and transferee stating 
that the transfer was properly effected 
under applicable law and the effective 
date of transfer; 

(F) An authenticated copy of the 
transferee’s certificate and articles of 
incorporation, if a corporation was 
formed for the purpose of receiving the 

VerDate Sep<11>2014 09:11 Apr 13, 2017 Jkt 241026 PO 00000 Frm 00260 Fmt 8010 Sfmt 8010 Y:\SGML\241026.XXX 241026pm
an

gr
um

 o
n 

D
S

K
3G

D
R

08
2P

R
O

D
 w

ith
 C

F
R



251 

National Institute of Food and Agriculture § 3403.14 

assets involved in performing the Gov-
ernment award; 

(G) Evidence of transferee’s capa-
bility to perform the award; and 

(H) Balance sheets of the transferor 
and transferee as of the dates imme-
diately before and after the transfer of 
assets, certified for accuracy by inde-
pendent accountants. 

(iii) The ADO will review the Agen-
cy’s financial records concerning the 
correct cash-on-hand balances held by 
the transferor to ensure that they are 
properly accounted for in the transfer 
process. If recognizing a successor in 
interest to a Government award is con-
sistent with the Government’s interest, 
the ADO will prepare a Novation 
Agreement for execution by all three 
parties. The agreement will provide 
that: 

(A) The transferee assumes all the 
transferor’s obligations under the 
award(s); 

(B) The transferor waives all rights 
under the award against the Govern-
ment; 

(C) The transferor guarantees per-
formance of the award by the trans-
feree (a satisfactory performance bond 
may be accepted instead of the guar-
antee); and 

(D) Nothing in the agreement shall 
relieve the transferor or transferee 
from compliance with any Federal law. 

(E) The following suggested format 
for an agreement may be adapted for 
specific cases: 

NOVATION AGREEMENT (SUCCESSOR 
IN INTEREST AGREEMENT) 

THE ABC CORPORATION (Transferor), a 
corporation duly organized and existing 
under the laws of llllll (insert state) 
with its principal office in llllll (in-
sert city); the XYZ CORPORATION (Trans-
feree), a corporation duly organized and ex-
isting under the laws of llllll (insert 
state) with its principal office in llllll 

(insert city); and theNATIONAL INSTITUTE 
OF FOOD AND AGRICULTURE, USDA (Gov-
ernment) enter into this Agreement as of 
llllll (insert the date transfer of assets 
became effective under applicable State 
law). 

(a) THE PARTIES AGREE TO THE 
FOLLOWING FACTS: 

1. The Government, represented by the 
ADO has entered into certain awards with 
the Transferor, namely: llllll (insert 
award number or delete ‘‘namely’’ and insert 
‘‘as shown in the attached list marked ‘Ex-

hibit A’ and incorporated in this Agreement 
by reference.’’) The term ‘‘the awards,’’ as 
used in this Agreement, means the above 
awards and all other awards, including all 
modifications, made between the Govern-
ment and Transferor before the effective 
date of this Agreement (whether or not per-
formance and payment have been completed 
and releases executed if the Government or 
the Transferor has any remaining rights, du-
ties, or obligations under these awards.) In-
cluded in the term ‘‘award’’ are also all 
modifications made under the terms and con-
ditions of these awards between the Govern-
ment and the Transferor, on or after the ef-
fective date of this Agreement. 

2. As of llllll, 20ll, the Transferor 
has transferred to the Transferee all the as-
sets of the Transferor by virtue of a 
llllll (insert terms or legal trans-
action involved) between the Transferor and 
the Transferee. 

3. The Transferee has acquired all the as-
sets of the Transferor by virtue of the above 
transfer. 

4. The Transferee has assumed all obliga-
tions and liabilities of the Transferor under 
the awards by virtue of the above transfer. 

5. The Transferee is in a position to fully 
perform all obligations that may exist under 
the awards. 

6. It is consistent with the Government’s 
interest to recognize the Transferee as the 
successor party to the awards. 

7. Evidence of the above transfer has been 
filed with the Government. 

(b) IN CONSIDERATION OF THESE FACTS, 
THE PARTIES AGREE THAT BY THIS 
AGREEMENT: 

1. The Transferor confirms the transfer to 
the Transferee, and waives any claims and 
rights against the Government that it now 
has or may have in the future in connection 
with the awards. 

2. The Transferee agrees to be bound by 
and to perform each award in accordance 
with the conditions contained in the awards. 
The Transferee also assumes all obligations 
and liabilities of, and all claims against, the 
Transferor under the awards as if the Trans-
feree were the original party to the awards. 

3. The Transferee ratifies all previous ac-
tions taken by the Transferor with respect 
to the awards, with the same force and effect 
as if the action had been taken by the Trans-
feree. 

4. The Government recognizes the Trans-
feree as the Transferor’s successor in inter-
est in and to the awards. The Transferee by 
this Agreement becomes entitled to all 
rights, titles, and interests of the Transferor 
in and to the awards as if the Transferee 
were the original party to the awards. Fol-
lowing the effective date of this Agreement, 
the term Grantee, as used in the awards, 
shall refer to the Transferee. 
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5. Except as expressly provided in this 
Agreement, nothing in it shall be construed 
as a waiver of any rights of the Government 
against the Transferor. 

6. All payments and reimbursements pre-
viously made by the Government to the 
Transferor, and all other previous actions 
taken by the Government under the awards, 
shall be considered to have discharged those 
parts of the Government’s obligations under 
the awards. All payments and reimburse-
ments made by the Government after the 
date of this Agreement in the name of or to 
the Transferor shall have the same force and 
effect as if made to the Transferee, and shall 
constitute a complete discharge of the Gov-
ernment’s obligations under the awards, to 
the extent of the amounts paid or reim-
bursed. 

7. The Transferor and the Transferee agree 
that the Government is not obligated to pay 
or reimburse either of them for, or otherwise 
give effect to, any costs, taxes, or other ex-
penses, or any related increases, directly or 
indirectly arising out of or resulting from 
the transfer or this Agreement, other than 
those that the Government in the absence of 
this transfer or Agreement would have been 
obligated to pay or reimburse under the 
terms of the awards. 

8. The Transferor guarantees payment of 
all liabilities and the performance of all obli-
gations that the Transferee (i) assumes 
under this Agreement or (ii) may undertake 
in the future should these awards be modi-
fied under their terms and conditions. The 
Transferor waives notice of, and consents to, 
any such future modifications. 

9. The awards shall remain in full force and 
effect, except as modified by this Agreement. 
Each party has executed this Agreement as 
of the day and year first above written. 

NATIONAL INSTITUTE OF FOOD AND AG-
RICULTURE, USDA 
BY: lllllllllllllllllllll

TITLE: lllllllllllllllllll

ABC CORPORATION 
BY: lllllllllllllllllllll

TITLE: lllllllllllllllllll

XYZ CORPORATION 
BY: lllllllllllllllllllll

TITLE: lllllllllllllllllll

CERTIFICATE 
I, llllll, certify that I am the Sec-

retary of ABC CORPORATION, that 
llllll, who signed this Agreement for 
this corporation, was thenllllll of this 
corporation; and that this Agreement was 
duly signed for and on behalf of this corpora-
tion by authority of its governing body and 
within the scope of its corporation powers. 
WITNESS MY HAND, and the seal of this 
corporation, this llllllday of 
llllll, 20ll 

BY: lllllllllllllllllllll

(CORPORATE SEAL) 
CERTIFICATE 
I, llllll, certify that I am the Sec-

retary of XYZ CORPORATION, that 
llllll, who signed this Agreement for 
this corporation, was thenllllll of this 
corporation; and that this Agreement was 
duly signed for and on behalf of this corpora-
tion by authority of its governing body and 
within the scope of its corporation powers. 
WITNESS MY HAND, and the seal of this 
corporation, this llllllday of 
llllll, 20ll 

BY: lllllllllllllllllllll

(CORPORATE SEAL) 

§ 3403.15 Other Federal statutes and 
regulations that apply. 

(a) The Office of Management and 
Budget (‘‘OMB’’) issued guidance on 
Uniform Administrative Requirements, 
Cost Principles, and Audit Require-
ments for Federal Awards at 2 CFR 
part 200 on December 26, 2013. In 2 CFR 
400.1, the Department adopted OMB’s 
guidance in subparts A through F of 2 
CFR part 200, as supplemented by 2 
CFR part 400, as the Department’s poli-
cies and procedures for uniform admin-
istrative requirements, cost principles, 
and audit requirements for federal 
awards. As a result, this regulation 
contains references to 2 CFR part 200 
as it has regulatory effect for the De-
partment’s programs and activities.’’ 

(b) Several other Federal statutes 
and/or regulations apply to grant pro-
posals considered for review or to re-
search project grants awarded under 
this part. These include but are not 
limited to: 

2 CFR part 200—Uniform Administrative Re-
quirements, Cost Principles, and Audit Re-
quirements for Federal Awards. 

2 CFR part 180 and Part 417—OMB Guidelines 
to Agencies on Government-Wide Debar-
ment and Suspension (Nonprocurement) 
and USDA Nonprocurement Debarment 
And Suspension 

7 CFR part 1c—USDA Implementation of the 
Federal Policy for the Protection of 
Human Subjects. 

7 CFR 1.1—USDA Implementation of Free-
dom of Information Act. 

7 CFR part 3—USDA Implementation of OMB 
Circular A–129 Regarding Debt Collection. 

7 CFR part 15, subpart A—USDA Implemen-
tation of Title VI of the Civil Rights Act of 
1964. 
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7 CFR part 3407—NIFA Procedures to Imple-
ment the National Environmental Policy 
Act; 

29 U.S.C. 794 (section 504, Rehabilitation Act 
of 1973) and 7 CFR part 15B (USDA imple-
mentation of statute)—prohibiting dis-
crimination based upon physical or mental 
handicap in Federally assisted programs; 
and 

35 U.S.C. 200 et seq.—Bayh-Dole Act, control-
ling allocation of rights to inventions 
made by employees of small business firms 
and domestic nonprofit organizations, in-
cluding universities, in Federally assisted 
programs (implementing regulations are 
contained in 37 CFR part 401). 

[79 FR 75998, Dec. 19, 2014] 

§ 3403.16 Other considerations. 

The Department may, with respect to 
any research project grant, impose ad-
ditional conditions prior to or at the 
time of any award when, in the Depart-
ment’s judgment, such conditions are 
necessary to assure or protect advance-
ment of the approved project, the in-
terests of the public, or the conserva-
tion of grant funds. 

PART 3404—PUBLIC INFORMATION 

Sec. 
3404.1 General statement. 
3404.2 Public inspection, copying, and index-

ing. 
3404.3 Requests for records. 
3404.4 Multitrack processing. 
3404.5 Denials. 
3404.6 Appeals. 

AUTHORITY: 5 U.S.C. 301, 552; 7 CFR part 1, 
subpart A and appendix A thereto. 

SOURCE: 66 FR 57842, Nov. 19, 2001, unless 
otherwise noted. 

EDITORIAL NOTE: Nomenclature changes to 
part 3404 appear at 76 FR 4808, Jan. 27, 2011. 

§ 3404.1 General statement. 

This part is issued in accordance 
with the regulations of the Secretary 
of Agriculture in part 1, subpart A of 
this title and appendix A thereto, im-
plementing the Freedom of Informa-
tion Act (FOIA) (5 U.S.C. 552). The Sec-
retary’s regulations, as implemented 
by the regulations in this part, govern 
the availability of records of the Na-
tional Institute of Food and Agri-
culture (NIFA) to the public. 

§ 3404.2 Public inspection, copying, 
and indexing. 

5 U.S.C. 552(a)(2) requires that cer-
tain materials be made available for 
public inspection and copying and that 
a current index of these materials be 
published quarterly or otherwise be 
made available. Members of the public 
may request access to such materials 
maintained by NIFA at the following 
office: Information Staff, ARS, REE, 
USDA, Room 1–2248, Mail Stop 5128, 
5601 Sunnyside Avenue, Beltsville, MD 
20705–5128; Telephone (301) 504–1640 or 
(301) 504–1655; TTY-VOICE (301) 504–1743. 
Office hours are 8 a.m. to 4:30 p.m. In-
formation maintained in our electronic 
reading room can be accessed at http:// 
www.ars.usda.gov/is/foia/#Electronic. 

§ 3404.3 Requests for records. 
Requests for records of NIFA under 5 

U.S.C. 552(a)(3) shall be made in accord-
ance with § 1.5 of this title and sub-
mitted to the FOIA Coordinator, Infor-
mation Staff, ARS, REE, USDA, Room 
1–2248, Mail Stop 5128, 5601 Sunnyside 
Avenue, Beltsville, MD 20705–5128; Tele-
phone (301) 504–1640 or (301) 504–1655; 
TTY-VOICE (301) 504–1743; Facsimile 
(301) 504–1648; or E-mail 
shutchison@ars.usda.gov. The FOIA Co-
ordinator is delegated authority to 
make determinations regarding such 
requests in accordance with § 1.3(c) of 
this title. 

[66 FR 57842, Nov. 19, 2001, as amended at 76 
FR 4808, Jan. 27, 2011] 

§ 3404.4 Multitrack processing. 
(a) When NIFA has a significant 

number of requests, the nature of 
which precludes a determination with-
in 20 working days, the requests may 
be processed in a multitrack processing 
system, based on the date of receipt, 
the amount of work and time involved 
in processing the request, and whether 
the request qualifies for expedited 
processing. 

(b) NIFA may establish as many 
processing tracks as appropriate; proc-
essing within each track shall be based 
on a first-in, first-out concept, and 
rank-ordered by the date of receipt of 
the request. 

(c) A requester whose request does 
not qualify for the fastest track may 
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be given an opportunity to limit the 
scope of the request in order to qualify 
for the fastest track. This multitrack 
processing system does not lessen 
agency responsibility to exercise due 
diligence in processing requests in the 
most expeditious manner possible. 

(d) NIFA shall process requests in 
each track on a ‘‘first-in, first-out’’ 
basis, unless there are unusual cir-
cumstances as set forth in § 1.16 of this 
title, or the requester is entitled to ex-
pedited processing as set forth in § 1.9 
of this title. 

§ 3404.5 Denials. 
If the FOIA Coordinator determines 

that a requested record is exempt from 
mandatory disclosure and that discre-
tionary release would be improper, the 
FOIA Coordinator shall give written 
notice of denial in accordance with 
§ 1.7(a) of this title. 

§ 3404.6 Appeals. 
Any person whose request is denied 

shall have the right to appeal such de-
nial. Appeals shall be made in accord-
ance with § 1.14 of this title and should 
be addressed as follows: Director, 
NIFA, U.S. Department of Agriculture, 
Washington, DC 20250. 

PART 3405—HIGHER EDUCATION 
CHALLENGE GRANTS PROGRAM 

Subpart A—General Information 

Sec. 
3405.1 Applicability of regulations. 
3405.2 Definitions. 
3405.3 Institutional eligibility. 

Subpart B—Program Description 

3405.4 Purpose of the program. 
3405.5 Matching funds. 
3405.6 Scope of program. 
3405.7 Joint project proposals. 
3405.8 Complementary project proposals. 
3405.9 Use of funds for facilities. 

Subpart C—Preparation of a Proposal 

3405.10 Program application materials. 
3405.11 Content of a proposal. 

Subpart D—Submission of a Proposal 

3405.12 Intent to submit a proposal. 
3405.13 When and where to submit a pro-

posal. 

Subpart E—Proposal Review and 
Evaluation 

3405.14 Proposal review. 
3405.15 Evaluation criteria. 

Subpart F—Supplementary Information 

3405.16 Access to peer review information. 
3405.17 Grant awards. 
3405.18 Use of funds; changes. 
3405.19 Monitoring progress of funded 

projects. 
3405.20 Other Federal statutes and regula-

tions that apply. 
3405.21 Confidential aspects of proposals and 

awards. 
3405.22 Evaluation of program. 

AUTHORITY: Sec. 1470, National Agricul-
tural Research, Extension, and Teaching 
Policy Act of 1977, as amended (7 U.S.C. 3316). 

SOURCE: 62 FR 39317, July 22, 1997, unless 
otherwise noted. 

EDITORIAL NOTE: Nomenclature changes to 
part 3405 appear at 76 FR 4808, Jan. 27, 2011. 

Subpart A—General Information 
§ 3405.1 Applicability of regulations. 

(a) The regulations of this part only 
apply to competitive Higher Education 
Challenge Grants awarded under the 
provisions of section 1417(b)(1) of the 
National Agricultural Research, Exten-
sion, and Teaching Policy Act of 1977, 
as amended (NARETPA)(7 U.S.C. 
3152(b)(1)), to strengthen institutional 
capacities, including curriculum, fac-
ulty, scientific instrumentation, in-
struction delivery systems, and stu-
dent recruitment and retention. Sec-
tion 1405 of NARETPA (7 U.S.C. 3121) 
designates the U.S. Department of Ag-
riculture (USDA) as the lead Federal 
agency for agricultural research, ex-
tension, and teaching in the food and 
agricultural sciences. Section 1417 of 
NARETPA (7 U.S.C. 3152) authorizes 
the Secretary of Agriculture, who has 
delegated the authority to theDirector 
of the National Institute of Food and 
Agriculture (NIFA), to make competi-
tive grants to land-grant colleges and 
universities, to colleges and univer-
sities having significant minority en-
rollments and a demonstrable capacity 
to carry out the teaching of food and 
agricultural sciences, and to other col-
leges and universities having a demon-
strable capacity to carry out the teach-
ing of food and agricultural sciences, 
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for a period not to exceed 5 years, to 
administer and conduct programs to 
respond to identified State, regional, 
national, or international educational 
needs in the food and agricultural 
sciences. 

(b) To the extent that funds are 
available, each year NIFA will publish 
a FEDERAL REGISTER notice announc-
ing the program and soliciting grant 
applications. 

(c)(1) Based on the amount of funds 
appropriated in any fiscal year, NIFA 
will determine and cite in the program 
announcement: 

(i) The targeted need area(s) to be 
supported or, if the entire scope of a 
particular targeted need area is not to 
be supported, the specific special inter-
est(s) within that targeted need area to 
be supported; 

(ii) The degree level(s) to be sup-
ported; 

(iii) The maximum project period a 
proposal may request; 

(iv) The maximum amount of funds 
that may be requested by an institu-
tion under a regular, complementary, 
or joint project proposal; and 

(v) The maximum total funds that 
may be awarded to an institution 
under the program in a given fiscal 
year, including how funds awarded for 
complementary and for joint project 
proposals will be counted toward the 
institutional maximum. 

(2) The program announcement will 
also specify the deadline date for pro-
posal submission, the number of copies 
of each proposal that must be sub-
mitted, the address to which a proposal 
must be submitted, and whether or not 
Form NIFA–711, ‘‘Intent to Submit a 
Proposal,’’ is requested. 

(d)(1) If it is deemed by NIFA that, 
for a given fiscal year, additional de-
terminations are necessary, each, as 
relevant, will be stated in the program 
announcement. Such determinations 
may include: 

(i) Limits on the subject matter/em-
phasis areas to be supported; 

(ii) The maximum number of pro-
posals that may be submitted on behalf 
of the same school, college, or equiva-
lent administrative unit within an in-
stitution; 

(iii) The maximum total number of 
proposals that may be submitted by an 
institution; 

(iv) The minimum project period a 
proposal may request; 

(v) The minimum amount of funds 
that may be requested by an institu-
tion under a regular, complementary, 
or joint project proposal; 

(vi) The proportion of the appropria-
tion reserved for, or available to, reg-
ular, complementary, and joint project 
proposals; 

(vii) The proportion of the appropria-
tion reserved for, or available to, 
projects in each announced targeted 
need area; 

(viii) The proportion of the appro-
priation reserved for, or available to, 
each subject matter/emphasis area; 

(ix) The maximum number of grants 
that may be awarded to an institution 
under the program in a given fiscal 
year; and 

(x) Limits on the use of grant funds 
for travel or to purchase equipment, if 
any. 

(2) The program announcement also 
will contain any other limitations 
deemed necessary by NIFA for proper 
conduct of the program in the applica-
ble year. 

(e) The regulations of this part do 
not apply to grants awarded by the De-
partment of Agriculture under any 
other authority. 

§ 3405.2 Definitions. 

As used in this part: 
(a) Authorized departmental officer 

means the Secretary or any employee 
of the Department who has the author-
ity to issue or modify grant instru-
ments on behalf of the Secretary. 

(b) Authorized organizational represent-
ative means the president of the insti-
tution or the official, designated by the 
president of the institution, who has 
the authority to commit the resources 
of the institution. 

(c) Budget period means the interval 
of time (usually 12 months) into which 
the project period is divided for budg-
etary and reporting purposes. 

(d) Cash contributions means the ap-
plicant’s cash outlay, including the 
outlay of money contributed to the ap-
plicant by non-Federal third parties. 
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(e) Citizen or national of the United 
States means: 

(1) A citizen or native resident of a 
State; or, 

(2) A person defined in the Immigra-
tion and Nationality Act, 8 U.S.C. 
1101(a)(22), who, though not a citizen of 
the United States, owes permanent al-
legiance to the United States. 

(f) College or University means an edu-
cational institution in any State 
which: 

(1) Admits as regular students only 
persons having a certificate of gradua-
tion from a school providing secondary 
education, or the recognized equivalent 
of such a certificate; 

(2) Is legally authorized within such 
State to provide a program of edu-
cation beyond secondary education; 

(3) Provides an educational program 
for which a baccalaureate degree or 
any other higher degree is awarded; 

(4) Is a public or other nonprofit in-
stitution; and 

(5) Is accredited by a nationally rec-
ognized accrediting agency or associa-
tion. 

(g) Complementary project proposal 
means a proposal for a project which 
involves coordination with one or more 
other projects for which funding was 
awarded under this program in a pre-
vious fiscal year, or for which funding 
is requested under this program in the 
current fiscal year. 

(h) Department or USDA means the 
United States Department of Agri-
culture. 

(i) Eligible institution means a land- 
grant or other U.S. college or univer-
sity offering a baccalaureate or first 
professional degree in at least one dis-
cipline or area of the food and agricul-
tural sciences. The definition includes 
a research foundation maintained by 
an eligible college or university. 

(j) Eligible participant means, for pur-
poses of § 3405.6(b), Faculty Preparation 
and Enhancement for Teaching, and 
§ 3405.6(f), Student Recruitment and Re-
tention, an individual who: Is a citizen 
or national of the United States, as de-
fined in § 3405.2(e); or is a citizen of the 
Federated States of Micronesia, the 
Republic of the Marshall Islands, or the 
Republic of Palau. Where eligibility is 
claimed under § 3405.2(e)(2), documen-
tary evidence from the Immigration 

and Naturalization Service as to such 
eligibility must be made available to 
NIFA upon request. 

(k) Food and agricultural sciences 
means basic, applied, and develop-
mental research, extension, and teach-
ing activities in the food, agricultural, 
renewable natural resources, forestry, 
and physical and social sciences, in the 
broadest sense of these terms, includ-
ing but not limited to, activities con-
cerned with the production, processing, 
marketing, distribution, conservation, 
consumption, research, and develop-
ment of food and agriculturally related 
products and services, and inclusive of 
programs in agriculture, natural re-
sources, aquaculture, forestry, veteri-
nary medicine, home economics, rural 
development, and closely allied dis-
ciplines. 

(l) Grantee means the eligible institu-
tion designated in the grant award doc-
ument as the responsible legal entity 
to which a grant is awarded. 

(m) Joint project proposal means a pro-
posal for a project, which will involve 
the applicant institution and two or 
more other colleges, universities, com-
munity colleges, junior colleges, or 
other institutions, each of which will 
assume a major role in the conduct of 
the proposed project, and for which the 
applicant institution will transfer at 
least one-half of the awarded funds to 
the other institutions participating in 
the project. Only the applicant institu-
tion must meet the definition of ‘‘eli-
gible institution’’ as specified in 
§ 3405.2(i); the other institutions par-
ticipating in a joint project proposal 
are not required to meet the definition 
of ‘‘eligible institution’’ as specified in 
§ 3405.2(i), nor required to meet the defi-
nition of ‘‘college’’ or ‘‘university’’ as 
specified in § 3405.2(f). 

(n) Land-grant colleges and universities 
means those institutions eligible to re-
ceive funds under the Act of July 2, 
1862 (12 Stat. 503–505, as amended; 7 
U.S.C. 301–305, 307 and 308), or the Act 
of August 30, 1890 (26 Stat. 417–419, as 
amended; 7 U.S.C. 321–326 and 328), in-
cluding Tuskegee University. 

(o) Matching or Cost-sharing means 
that portion of project costs not borne 
by the Federal Government, including 
the value of in-kind contributions. 

VerDate Sep<11>2014 09:11 Apr 13, 2017 Jkt 241026 PO 00000 Frm 00266 Fmt 8010 Sfmt 8010 Y:\SGML\241026.XXX 241026pm
an

gr
um

 o
n 

D
S

K
3G

D
R

08
2P

R
O

D
 w

ith
 C

F
R



257 

National Institute of Food and Agriculture § 3405.4 

(p) Peer review panel means a group of 
experts or consultants, qualified by 
training and experience in particular 
fields of science, education, or tech-
nology to give expert advice on the 
merit of grant applications in such 
fields, who evaluate eligible proposals 
submitted to this program in their per-
sonal area(s) of expertise. 

(q) Prior approval means written ap-
proval evidencing prior consent by an 
authorized departmental officer as de-
fined in § 3405.2(a) of this part. 

(r) Project means the particular activ-
ity within the scope of one or more of 
the targeted areas supported by a grant 
awarded under this program. 

(s) Project director means the single 
individual designated by the grantee in 
the grant application and approved by 
the Secretary who is responsible for 
the direction and management of the 
project. 

(t) Project period means the period, as 
stated in the award document and 
modifications thereto, if any, during 
which Federal sponsorship begins and 
ends. 

(u) Secretary means the Secretary of 
Agriculture and any other officer or 
employee of the Department of Agri-
culture to whom the authority in-
volved may be delegated. 

(v) State means any one of the fifty 
States, the Commonwealth of Puerto 
Rico, Guam, American Samoa, the 
Commonwealth of the Northern Mari-
anas, the Virgin Islands of the United 
States, and the District of Columbia. 

(w) Teaching means formal classroom 
instruction, laboratory instruction, 
and practicum experience in the food 
and agricultural sciences and matters 
related thereto (such as faculty devel-
opment, student recruitment and serv-
ices, curriculum development, instruc-
tional materials and equipment, and 
innovative teaching methodologies) 
conducted by colleges and universities 
offering baccalaureate or higher de-
grees. 

(x) Third party in-kind contributions 
means non-cash contributions of prop-
erty or services provided by non-Fed-
eral third parties, including real prop-
erty, equipment, supplies and other ex-
pendable property, directly benefiting 
and specifically identifiable to a funded 
project or program. 

(y) United States means the several 
States, the territories and possessions 
of the United States, the Common-
wealth of Puerto Rico, Guam, Amer-
ican Samoa, the Commonwealth of the 
Northern Marianas, the Virgin Islands 
of the United States, and the District 
of Columbia. 

§ 3405.3 Institutional eligibility. 

Proposals may be submitted by land- 
grant and other U.S. colleges and uni-
versities offering a baccalaureate or 
first professional degree in at least one 
discipline or area of the food and agri-
cultural sciences. Each applicant must 
have a demonstrable capacity for, and 
a significant ongoing commitment to, 
the teaching of food and agricultural 
sciences generally and to the specific 
need and/or subject area(s) for which a 
grant is requested. Awards may be 
made only to eligible institutions as 
defined in § 3405.2(i). 

Subpart B—Program Description 

§ 3405.4 Purpose of the program. 

The Department of Agriculture is 
designated as the lead Federal agency 
for higher education in the food and ag-
ricultural sciences. In this context, 
NIFA has specific responsibility to ini-
tiate and support projects to strength-
en college and university teaching pro-
grams in the food and agricultural 
sciences. One national initiative for 
carrying out this responsibility is the 
competitive Higher Education Chal-
lenge Grants Program. A primary goal 
of the program is to attract and ensure 
a continual flow of outstanding stu-
dents into food and agricultural 
sciences higher education programs 
and to provide them with an education 
of the highest quality available any-
where in the world and which reflects 
the unique needs of the Nation. It is de-
signed to stimulate and enable colleges 
and universities to provide the quality 
of education necessary to produce bac-
calaureate or higher degree level grad-
uates capable of strengthening the Na-
tion’s food and agricultural scientific 
and professional work force. It is in-
tended that projects supported by the 
program will: 
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(a) Address a State, regional, na-
tional, or international educational 
need; 

(b) Involve a creative or nontradi-
tional approach toward addressing that 
need which can serve as a model to oth-
ers; 

(c) Encourage and facilitate better 
working relationships in the university 
science and education community, as 
well as between universities and the 
private sector, to enhance program 
quality and supplement available re-
sources; and 

(d) Result in benefits which will like-
ly transcend the project duration and 
USDA support. 

§ 3405.5 Matching funds. 
Each application must provide for 

matching support from a non-Federal 
source. NIFA will cite in the program 
announcement the required percentage 
of institutional cost sharing. 

§ 3405.6 Scope of program. 
This program supports projects re-

lated to strengthening undergraduate 
or graduate teaching programs as spec-
ified in the annual program announce-
ment. Only proposals addressing one or 
more of the specific targeted need 
areas(s) identified in the program an-
nouncement will be funded. Proposals 
may focus on any subject matter 
area(s) in the food and agricultural 
sciences unless limited by determina-
tions as specified in the annual pro-
gram announcement. A proposal may 
address a single targeted need area or 
multiple targeted need areas, and may 
be focused on a single subject matter 
area or multiple subject matter areas, 
in any combination (e.g., curriculum 
development in horticulture; cur-
riculum development, faculty enhance-
ment, and student experiential learn-
ing in animal science; faculty enhance-
ment in food science and agribusiness 
management; or instruction delivery 
systems and student experiential learn-
ing in plant science, horticulture, and 
entomology). Targeted need areas will 
consist of one or more of the following: 

(a) Curricula design and materials de-
velopment. (1) The purpose of this ini-
tiative is to promote new and improved 
curricula and materials to increase the 
quality of, and continuously renew, the 

Nation’s academic programs in the 
food and agricultural sciences. The 
overall objective is to stimulate the de-
velopment and facilitate the use of ex-
emplary education models and mate-
rials that incorporate the most recent 
advances in subject matter, research 
on teaching and learning theory, and 
instructional technology. Proposals 
may emphasize: the development of 
courses of study, degree programs, and 
instructional materials; the use of new 
approaches to the study of traditional 
subjects; or the introduction of new 
subjects, or new applications of knowl-
edge, pertaining to the food and agri-
cultural sciences. 

(2) Examples include, but are not lim-
ited to, curricula and materials that 
promote: 

(i) Raising the level of scholastic 
achievement of the Nation’s graduates 
in the food and agricultural sciences. 

(ii) Addressing the special needs of 
particular groups of students, such as 
minorities, gifted and talented, or 
those with educational backgrounds 
that warrant enrichment. 

(iii) Using alternative instructional 
strategies or methodologies, including 
computer-assisted instruction or sim-
ulation modeling, media programs that 
reach large audiences efficiently and 
effectively, activities that provide 
hands-on learning experiences, and 
educational programs that extend 
learning beyond the classroom. 

(iv) Using sound pedagogy, particu-
larly with regard to recent research on 
how to motivate students to learn, re-
tain, apply, and transfer knowledge, 
skills, and competencies. 

(v) Building student competencies to 
integrate and synthesize knowledge 
from several disciplines. 

(b) Faculty preparation and enhance-
ment for teaching. (1) The purpose of 
this initiative is to advance faculty de-
velopment in the areas of teaching 
competency, subject matter expertise, 
or student recruitment and advising 
skills. Teachers are central to edu-
cation. They serve as models, 
motivators, and mentors—the cata-
lysts of the learning process. Moreover, 
teachers are agents for developing, rep-
licating, and exchanging effective 
teaching materials and methods. For 
these reasons, education can be 
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strengthened only when teachers are 
adequately prepared, highly motivated, 
and appropriately recognized and re-
warded. 

(2) Each faculty recipient of support 
for developmental activities under 
§ 3405.6(b) must be an ‘‘eligible partici-
pant’’ as defined in § 3405.2(j) of this 
part. 

(3) Examples of developmental activi-
ties include, but are not limited to, 
those which enable teaching faculty to: 

(i) Gain experience with recent devel-
opments or innovative technology rel-
evant to their teaching responsibil-
ities. 

(ii) Work under the guidance and di-
rection of experts who have substantial 
expertise in an area related to the de-
velopmental goals of the project. 

(iii) Work with scientists or profes-
sionals in government, industry, or 
other colleges or universities to learn 
new applications in a field. 

(iv) Obtain personal experience work-
ing with new ideas and techniques. 

(v) Expand competence with new 
methods of information delivery, such 
as computer-assisted or televised in-
struction. 

(vi) Increase understanding of the 
special needs of non-traditional stu-
dents or students from groups that are 
underrepresented in the food and agri-
cultural sciences workforce. 

(c) Instruction delivery systems. (1) The 
purpose of this initiative is to encour-
age the use of alternative methods of 
delivering instruction to enhance the 
quality, effectiveness, and cost effi-
ciency of teaching programs. The im-
portance of this initiative is evidenced 
by advances in educational research 
which have substantiated the theory 
that differences in the learning styles 
of students often require alternative 
instructional methodologies. Also, the 
rising costs of higher education strong-
ly suggest that colleges and univer-
sities undertake more efforts of a col-
laborative nature in order to deliver in-
struction which maximizes program 
quality and reduces unnecessary dupli-
cation. At the same time, advance-
ments in knowledge and technology 
continue to introduce new subject mat-
ter areas which warrant consideration 
and implementation of innovative in-

struction techniques, methodologies, 
and delivery systems. 

(2) Examples include, but are not lim-
ited to: 

(i) Use of computers. 
(ii) Teleconferencing. 
(iii) Networking via satellite commu-

nications. 
(iv) Regionalization of academic pro-

grams. 
(v) Mobile classrooms and labora-

tories. 
(vi) Individualized learning centers. 
(vii) Symposia, forums, regional or 

national workshops, etc. 
(d) Scientific instrumentation for teach-

ing. (1) The purpose of this initiative is 
to provide students in science-oriented 
courses the necessary experience with 
suitable, up-to-date equipment in order 
to involve them in work central to sci-
entific understanding and progress. 
This program initiative will support 
the acquisition of instructional labora-
tory and classroom equipment to as-
sure the achievement and maintenance 
of outstanding food and agricultural 
sciences higher education programs. A 
proposal may request support for ac-
quiring new, state-of-the-art instruc-
tional scientific equipment, upgrading 
existing equipment, or replacing non- 
functional or clearly obsolete equip-
ment. 

(2) Examples include, but are not lim-
ited to: 

(i) Rental or purchase of modern in-
struments to improve student learning 
experiences in courses, laboratories, 
and field work. 

(ii) Development of new ways of 
using instrumentation to extend in-
structional capabilities. 

(iii) Establishment of equipment- 
sharing capability via consortia or cen-
ters that develop innovative opportuni-
ties, such as mobile laboratories or sat-
ellite access to industry or government 
laboratories. 

(e) Student experiential learning. (1) 
The purpose of this initiative is to fur-
ther the development of student sci-
entific and professional competencies 
through experiential learning programs 
which provide students with opportuni-
ties to solve complex problems in the 
context of real-world situations. Effec-
tive experiential learning is essential 
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in preparing future graduates to ad-
vance knowledge and technology, en-
hance quality of life, conserve re-
sources, and revitalize the Nation’s 
economic competitiveness. Such expe-
riential learning opportunities are 
most effective when they serve to ad-
vance decision-making and commu-
nication skills as well as technological 
expertise. 

(2) Examples include, but are not lim-
ited to, projects which: 

(i) Provide opportunities for students 
to participate in research projects, ei-
ther as a part of an ongoing research 
project or in a project designed espe-
cially for this program. 

(ii) Provide opportunities for stu-
dents to complete apprenticeships, in-
ternships, or similar participatory 
learning experiences. 

(iii) Expand and enrich courses which 
are of a practicum nature. 

(iv) Provide career mentoring experi-
ences that link students with out-
standing professionals. 

(f) Student recruitment and retention. 
(1) The purpose of this initiative is to 
strengthen student recruitment and re-
tention programs in order to promote 
the future strength of the Nation’s sci-
entific and professional work force. 
The Nation’s economic competitive-
ness and quality of life rest upon the 
availability of a cadre of outstanding 
research scientists, university faculty, 
and other professionals in the food and 
agricultural sciences. A substantial 
need exists to supplement efforts to at-
tract increased numbers of academi-
cally outstanding students to prepare 
for careers as food and agricultural sci-
entists and professionals. It is particu-
larly important to augment the racial, 
ethnic, and gender diversity of the stu-
dent body in order to promote a robust 
exchange of ideas and a more effective 
use of the full breadth of the Nation’s 
intellectual resources. 

(2) Each student recipient of mone-
tary support for education costs or de-
velopmental purposes under § 3405.6(f) 
must be enrolled at an eligible institu-
tion and meet the requirement of an 
‘‘eligible participant’’ as defined in 
§ 3405.2(j) of this part. 

(3) Examples include, but are not lim-
ited to: 

(i) Special outreach programs for ele-
mentary and secondary students as 
well as parents, counselors, and the 
general public to broaden awareness of 
the extensive nature and diversity of 
career opportunities for graduates in 
the food and agricultural sciences. 

(ii) Special activities and materials 
to establish more effective linkages 
with high school science classes. 

(iii) Unique or innovative student re-
cruitment activities, materials, and 
personnel. 

(iv) Special retention programs to as-
sure student progression through and 
completion of an educational program. 

(v) Development and dissemination 
of stimulating career information ma-
terials. 

(vi) Use of regional or national media 
to promote food and agricultural 
sciences higher education. 

(vii) Providing financial incentives to 
enable and encourage students to pur-
sue and complete an undergraduate or 
graduate degree in an area of the food 
and agricultural sciences. 

(viii) Special recruitment programs 
to increase the participation of stu-
dents from non-traditional or under-
represented groups in courses of study 
in the food and agricultural sciences. 

§ 3405.7 Joint project proposals. 

Applicants are encouraged to submit 
joint project proposals as defined in 
§ 3405.2(m), which address regional or 
national problems and which will re-
sult overall in strengthening higher 
education in the food and agricultural 
sciences. The goals of such joint initia-
tives should include maximizing the 
use of limited resources by generating 
a critical mass of expertise and activ-
ity focused on a targeted need area(s), 
increasing cost-effectiveness through 
achieving economies of scale, strength-
ening the scope and quality of a 
project’s impact, and promoting coali-
tion building likely to transcend the 
project’s lifetime and lead to future 
ventures. 

§ 3405.8 Complementary project pro-
posals. 

Institutions may submit proposals 
that are complementary in nature as 
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defined in § 3405.2(g). Such complemen-
tary project proposals may be sub-
mitted by the same or by different eli-
gible institutions. 

§ 3405.9 Use of funds for facilities. 
Under the Higher Education Chal-

lenge Grants Program, the use of grant 
funds to plan, acquire, or construct a 
building or facility is not allowed. With 
prior approval, in accordance with the 
cost principles set forth in 2 CFR part 
200, some grant funds may be used for 
minor alterations, renovations, or re-
pairs deemed necessary to retrofit ex-
isting teaching spaces in order to carry 
out a funded project. However, requests 
to use grant funds for such purposes 
must demonstrate that the alterations, 
renovations, or repairs are incidental 
to the major purpose for which a grant 
is made. 

[62 FR 39317, July 22, 1997, as amended at 79 
FR 75999, Dec. 19, 2014] 

Subpart C—Preparation of a 
Proposal 

§ 3405.10 Program application mate-
rials. 

Program application materials in an 
application package will be made avail-
able to eligible institutions upon re-
quest. These materials include the pro-
gram announcement, the administra-
tive provisions for the program, and 
the forms needed to prepare and submit 
grant applications under the program. 

§ 3405.11 Content of a proposal. 
(a) Proposal cover page. (1) Form 

NIFA–712, ‘‘Higher Education Proposal 
Cover Page,’’ must be completed in its 
entirety. Note that providing a Social 
Security Number is voluntary, but is 
an integral part of the NIFA informa-
tion system and will assist in the proc-
essing of the proposal. 

(2) One copy of the Form NIFA–712 
must contain the pen-and-ink signa-
tures of the Project Director(s) and au-
thorized organizational representative 
for the applicant institution. 

(3) The title of the project shown on 
the ‘‘Higher Education Proposal Cover 
Page’’ must be brief (80-character max-
imum) yet represent the major thrust 
of the project. This information will be 

used by the Department to provide in-
formation to the Congress and other 
interested parties. 

(4) In block 7. of Form NIFA–712, 
enter ‘‘Higher Education Challenge 
Grants Program.’’ 

(5) In block 8.a. of Form NIFA–712, 
enter ‘‘Teaching.’’ In block 8.b. identify 
the code for the targeted need area(s) 
as found on the reverse of the form. If 
a proposal focuses on multiple targeted 
need areas, enter each code associated 
with the project and place an asterisk 
(*) immediately following the code for 
the primary targeted need area. In 
block 8.c. identify the major area(s) of 
emphasis as found on the reverse of the 
form. If a proposal focuses on multiple 
areas of emphasis, enter each code as-
sociated with the project. This infor-
mation will be used by program staff 
for the proper assignment of proposals 
to peer reviewers. 

(6) In block 9. of Form NIFA–712, in-
dicate if the proposal is a complemen-
tary project proposal or a joint project 
proposal as defined in § 3405.2(g) and 
§ 3405.2(m), respectively, of this part. If 
it is not a complementary project pro-
posal or a joint project proposal, iden-
tify it as a regular project proposal. 

(7) In block 13. of Form NIFA–712, in-
dicate if the proposal is a new, first- 
time submission or if the proposal is a 
resubmission of a proposal that has 
been submitted to, but not funded 
under, the Higher Education Challenge 
Grants Program in a previous competi-
tion. 

(b) Table of contents. For ease in lo-
cating information, each proposal must 
contain a detailed table of contents 
just after the Proposal Cover Page. The 
Table of Contents should include page 
numbers for each component of the 
proposal. Pagination should begin im-
mediately following the Table of Con-
tents. 

(c) Project summary. (1) A Project 
Summary should immediately follow 
the Table of Contents. The information 
provided in the Project Summary may 
be used by the program staff for a vari-
ety of purposes, including the proper 
assignment of proposals to peer review-
ers and providing information to peer 
reviewers prior to the peer panel meet-
ing. The name of the institution, the 
targeted need area(s), and the title of 
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the proposal must be identified exactly 
as shown on the ‘‘Higher Education 
Proposal Cover Page.’’ 

(2) If the proposal is a complemen-
tary project proposal, as defined in 
§ 3405.2(g) of this part, indicate such 
and identify the other complementary 
project(s) by citing the name of the 
submitting institution, the title of the 
project, the project director, and the 
grant number (if funded in a previous 
year) exactly as shown on the cover 
page of the complementary project so 
that appropriate consideration can be 
given to the interrelatedness of the 
proposals in the evaluation process. 

(3) If the proposal is a joint project 
proposal, as defined in § 3405.2(m) of 
this part, indicate such and identify 
the other participating institutions 
and the key faculty member or other 
individual responsible for coordinating 
the project at each institution. 

(4) The Project Summary should be a 
concise description of the proposed ac-
tivity suitable for publication by the 
Department to inform the general pub-
lic about awards under the program. 
The text must not exceed one page, sin-
gle-spaced. The Project Summary 
should be a self-contained description 
of the activity which would result if 
the proposal is funded by USDA. It 
should include: The objectives of the 
project; a synopsis of the plan of oper-
ation; a description of how the project 
will strengthen higher education in the 
food and agricultural sciences in the 
United States; and the plans for dis-
seminating project results. The Project 
Summary should be written so that a 
technically literate reader can evalu-
ate the use of Federal funds in support 
of the project. 

(d) Resubmission of a proposal—(1) Re-
submission of previously unfunded pro-
posals. If a proposal has been submitted 
previously, but was not funded, such 
should be indicated in block 13. on 
Form NIFA–712, ‘‘Higher Education 
Proposal Cover Page,’’ and the fol-
lowing information should be included 
in the proposal: The fiscal year(s) in 
which the proposal was submitted pre-
viously; a summary of the peer review-
ers’ comments; and how these com-
ments have been addressed in the cur-
rent proposal, including the page num-
bers in the current proposal where the 

peer reviewers’ comments have been 
addressed. This information may be 
provided as a section of the proposal 
following the Project Summary and 
preceding the proposal narrative or it 
may be placed in the Appendix (see 
§ 3405.11(i)). In either case, the location 
of this information should be indicated 
in the Table of Contents. Further, 
when possible, the information should 
be presented in tabular format. Appli-
cants who choose to resubmit proposals 
that were previously submitted, but 
not funded, should note that resub-
mitted proposals must compete equally 
with newly submitted proposals. Sub-
mitting a proposal that has been re-
vised based on a previous peer review 
panel’s critique of the proposal does 
not guarantee the success of the resub-
mitted proposal. 

(2) Resubmission of previously funded 
proposals. The Higher Education Chal-
lenge Grants Program is not designed 
to support activities that essentially 
are repetitive in nature over multiple 
grant awards. Project directors who 
have had their projects funded pre-
viously are discouraged from resubmit-
ting relatively identical proposals for 
further funding. Proposals that are se-
quential continuations or new stages of 
previously funded Challenge Grants 
Program projects must compete with 
first-time proposals. Therefore, project 
directors should thoroughly dem-
onstrate how the project proposed in 
the current application expands sub-
stantially upon a previously funded 
project (i.e., demonstrate how the new 
project will advance the former project 
to the next level of attainment or will 
achieve expanded goals). The proposal 
must also show the degree to which the 
new phase promotes innovativeness 
and creativity beyond the scope of the 
previously funded project. 

(e) Narrative of a proposal. The nar-
rative portion of the proposal is lim-
ited to 20 pages in length. The one-page 
Project Summary is not included in 
the 20-page limitation. The narrative 
must be typed on one side of the page 
only, using a font no smaller than 12 
point, and double-spaced. All margins 
must be at least one inch. All pages fol-
lowing the Table of Contents must be 
paginated. It should be noted that peer 
reviewers will not be required to read 
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beyond 20 pages of the narrative to 
evaluate the proposal. The narrative 
should contain the following sections: 

(1) Potential for advancing the quality 
of education—(i) Impact. (A) Identify the 
targeted need area(s). 

(B) Clearly state the specific instruc-
tional problem or opportunity to be ad-
dressed. 

(C) Describe how and by whom the 
focus and scope of the project were de-
termined. Summarize the body of 
knowledge which substantiates the 
need for the proposed project. 

(D) Describe ongoing or recently 
completed significant activities related 
to the proposed project for which pre-
vious funding was received under this 
program. 

(E) Discuss how the project will be of 
value at the State, regional, national, 
or international level(s). 

(F) Discuss how the benefits to be de-
rived from the project will transcend 
the applicant institution or the grant 
period. Also discuss the probabilities of 
the project being adapted by other in-
stitutions. For example, can the 
project serve as a model for others? 

(ii) Continuation plans. Discuss the 
likelihood of, or plans for, continuation 
or expansion of the project beyond 
USDA support. For example, does the 
institution’s long-range budget or aca-
demic plan provide for the realistic 
continuation or expansion of the initia-
tive undertaken by this project after 
the end of the grant period, are plans 
for eventual self-support built into the 
project, are plans being made to insti-
tutionalize the program if it meets 
with success, and are there indications 
of other continuing non-Federal sup-
port? 

(iii) Innovation. Describe the degree 
to which the proposal reflects an inno-
vative or non-traditional approach to 
solving a higher education problem or 
strengthening the quality of higher 
education in the food and agricultural 
sciences. 

(iv) Products and results. Explain the 
expected products and results and their 
potential impact on strengthening food 
and agricultural sciences higher edu-
cation in the United States. 

(2) Overall approach and cooperative 
linkages—(i) Proposed approach—(A) 
bjectives. Cite and discuss the specific 

objectives to be accomplished under 
the project. 

(B) Plan of operation. (1) Describe pro-
cedures for accomplishing the objec-
tives of the project. 

(2) Describe plans for management of 
the project to ensure its proper and ef-
ficient administration. 

(3) Describe the way in which re-
sources and personnel will be used to 
conduct the project. 

(C) Timetable. Provide a timetable for 
conducting the project. Identify all im-
portant project milestones and dates as 
they relate to project start-up, execu-
tion, evaluation, dissemination, and 
close-out. 

(ii) Evaluation plans. (A) Provide a 
plan for evaluating the accomplish-
ment of stated objectives during the 
conduct of the project. Indicate the cri-
teria, and corresponding weight of 
each, to be used in the evaluation proc-
ess, describe any data to be collected 
and analyzed, and explain the method-
ology that will be used to determine 
the extent to which the needs under-
lying the project are met. 

(B) Provide a plan for evaluating the 
effectiveness of the end results upon 
conclusion of the project. Include the 
same kinds of information requested in 
§ 3405.11(e)(2)(ii)(A). 

(iii) Dissemination plans. Discuss 
plans to disseminate project results 
and products. Identify target audiences 
and explain methods of communica-
tion. 

(iv) Partnerships and collaborative ef-
forts. (A) Explain how the project will 
maximize partnership ventures and col-
laborative efforts to strengthen food 
and agricultural sciences higher edu-
cation (e.g., involvement of faculty in 
related disciplines at the same institu-
tion, joint projects with other colleges 
or universities, or cooperative activi-
ties with business or industry). Also 
explain how it will stimulate aca-
demia, the States, or the private sector 
to join with the Federal partner in en-
hancing food and agricultural sciences 
higher education. 

(B) Provide evidence, via letters from 
the parties involved, that arrange-
ments necessary for collaborative part-
nerships or joint initiatives have been 
discussed and realistically can be ex-
pected to come to fruition, or actually 
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have been finalized contingent on an 
award under this program. Letters 
must be signed by an official who has 
the authority to commit the resources 
of the organization. Such letters 
should be referenced in the plan of op-
eration, but the actual letters should 
be included in the Appendix section of 
the proposal. Any potential conflict(s) 
of interest that might result from the 
proposed collaborative arrangements 
must be discussed in detail. 

(3) Institutional commitment and re-
sources—(i) Institutional commitment. 
Discuss the institution’s commitment 
to the project. For example, substan-
tiate that the institution attributes a 
high priority to the project, discuss 
how the project will contribute to the 
achievement of the institution’s long- 
term (five-to ten-year) goals, explain 
how the project will help satisfy the in-
stitution’s high-priority objectives, or 
show how this project is linked to and 
supported by the institution’s strategic 
plan. 

(ii) Institutional resources. Document 
the commitment of institutional re-
sources to the project, and show that 
the institutional resources to be made 
available to the project, when com-
bined with the support requested from 
USDA, will be adequate to carry out 
the activities of the project. Discuss in-
stitutional facilities, equipment, com-
puter services, and other appropriate 
resources available to the project. 

(f) Key personnel. A Form NIFA–708, 
‘‘Summary Vita—Teaching Proposal,’’ 
should be included for each key person 
associated with the project. 

(g) Budget and cost-effectiveness—(1) 
Budget form. (i) Prepare Form NIFA– 
713, ‘‘Higher Education Budget,’’ in ac-
cordance with instructions provided 
with the form. Proposals may request 
support for a period to be identified in 
each year’s program announcement. A 
budget form is required for each year of 
requested support. In addition, a sum-
mary budget is required detailing the 
requested total support for the overall 
project period. Form NIFA–713 may be 
reproduced as needed by proposers. 
Funds may be requested under any of 
the categories listed on the form, pro-
vided that the item or service for 
which support is requested is allowable 
under the authorizing legislation, the 

applicable Federal cost principles, and 
these administrative provisions, and 
can be justified as necessary for the 
successful conduct of the proposed 
project. 

(ii) The approved negotiated instruc-
tion rate or the rate allowed by law 
should be used when computing indi-
rect costs. If a reduced rate of indirect 
costs is voluntarily requested from 
USDA, the remaining allowable indi-
rect costs may be used as matching 
funds. 

(2) Matching funds. When docu-
menting matching contributions, use 
the following guidelines: 

(i) When preparing the column of 
Form NIFA–713 entitled ‘‘Applicant 
Contributions to Matching Funds,’’ 
only those costs to be contributed by 
the applicant for the purposes of 
matching should be shown. The total 
amount of this column should be indi-
cated in item M. 

(ii) In item N of Form NIFA–713, 
show a total dollar amount for Cash 
Contributions from both the applicant 
and any third parties; also show a total 
dollar amount (based on current fair 
market value) for Non-cash Contribu-
tions from both the applicant and any 
third parties. 

(iii) To be counted toward the match-
ing requirements stated in § 3405.5 of 
this part, proposals must include writ-
ten verification of any actual commit-
ments of matching support (including 
both cash and non-cash contributions) 
from third parties. Written verification 
means— 

(A) For any third party cash con-
tributions, a separate pledge agree-
ment for each donation, signed by the 
authorized organizational representa-
tive(s) of the donor organization and 
the applicant institution, which must 
include: 

(1) The name, address, and telephone 
number of the donor; 

(2) The name of the applicant institu-
tion; 

(3) The title of the project for which 
the donation is made; 

(4) The dollar amount of the cash do-
nation; and 

(5) A statement that the donor will 
pay the cash contribution during the 
grant period; and 

VerDate Sep<11>2014 09:11 Apr 13, 2017 Jkt 241026 PO 00000 Frm 00274 Fmt 8010 Sfmt 8010 Y:\SGML\241026.XXX 241026pm
an

gr
um

 o
n 

D
S

K
3G

D
R

08
2P

R
O

D
 w

ith
 C

F
R



265 

National Institute of Food and Agriculture § 3405.11 

(B) For any third party non-cash con-
tributions, a separate pledge agree-
ment for each contribution, signed by 
the authorized organizational rep-
resentative(s) of the donor organiza-
tion and the applicant institution, 
which must include: 

(1) The name, address, and telephone 
number of the donor; 

(2) The name of the applicant institu-
tion; 

(3) The title of the project for which 
the donation is made; 

(4) A good faith estimate of the cur-
rent fair market value of the non-cash 
contribution; and 

(5) A statement that the donor will 
make the contribution during the 
grant period. 

(iv) All pledge agreements referenced 
in § 3405.11(g)(2)(iii) (A) and (B) must be 
placed in the proposal immediately fol-
lowing Form NIFA–713. The sources 
and amounts of all matching support 
from outside the applicant institution 
should be summarized in the Budget 
Narrative section of the proposal. 

(v) Applicants should refer to 2 CFR 
part 200 and part 400 for further guid-
ance and other requirements relating 
to matching and allowable costs. 

(3) Chart on shared budget for joint 
project proposal. For a joint project pro-
posal, a plan must be provided indi-
cating how funds will be distributed to 
the participating institutions. The 
budget section of a joint project pro-
posal should include a chart indicating: 
The names of the participating institu-
tions; the amount of funds to be dis-
bursed to those institutions; and the 
way in which such funds will be used in 
accordance with items A through L of 
Form NIFA–713, ‘‘Higher Education 
Budget.’’ If a proposal is not for a joint 
project, such a chart is not required. 

(4) Budget narrative. (i) Discuss how 
the budget specifically supports the 
proposed project activities. Explain 
how such budget items as professional 
or technical staff, travel, equipment, 
etc., are essential to achieving project 
objectives. 

(ii) Justify that the total budget, in-
cluding funds requested from USDA 
and any matching support provided, 
will be adequate to carry out the ac-
tivities of the project. Provide a sum-

mary of sources and amounts of all 
third party matching support. 

(iii) Justify the project’s cost-effec-
tiveness. Show how the project maxi-
mizes the use of limited resources, op-
timizes educational value for the dol-
lar, achieves economies of scale, or 
leverages additional funds. For exam-
ple, discuss how the project has the po-
tential to generate a critical mass of 
expertise and activity focused on a tar-
geted need area, or to promote coali-
tion building that could lead to future 
ventures. 

(iv) Include the percentage of time 
key personnel will work on the project, 
both during the academic year and 
summer. When salaries of university 
personnel will be paid by a combina-
tion of USDA and institutional funds, 
the total compensation must not ex-
ceed the faculty member’s regular an-
nual compensation. In addition, the 
total commitment of time devoted to 
the project, when combined with time 
for teaching and research duties, other 
sponsored agreements, and other em-
ployment obligations to the institu-
tion, must not exceed 100 percent of the 
normal workload for which the em-
ployee is compensated, in accordance 
with established university policies 
and applicable Federal cost principles. 

(v) If the proposal addresses more 
than one targeted need area (e.g., stu-
dent experiential learning and instruc-
tion delivery systems), estimate the 
proportion of the funds requested from 
USDA that will support each respective 
targeted need area. 

(h) Current and pending support. Each 
applicant must complete Form NIFA– 
663, ‘‘Current and Pending Support,’’ 
identifying any other current public- 
or private-sponsored projects, in addi-
tion to the proposed project, to which 
key personnel listed in the proposal 
under consideration have committed 
portions of their time, whether or not 
salary support for the person(s) in-
volved is included in the budgets of the 
various projects. This information 
should also be provided for any pending 
proposals which are currently being 
considered by, or which will be sub-
mitted in the near future to other pos-
sible sponsors, including other USDA 
programs or agencies. Concurrent sub-
mission of identical or similar projects 
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to other possible sponsors will not prej-
udice the review or evaluation of a 
project under this program. 

(i) Appendix. Each project narrative 
is expected to be complete in itself and 
to meet the 20-page limitation. Inclu-
sion of material in an Appendix should 
not be used to circumvent the 20-page 
limitation of the proposal narrative. 
However, in those instances where in-
clusion of supplemental information is 
necessary to guarantee the peer review 
panel’s complete understanding of a 
proposal or to illustrate the integrity 
of the design or a main thesis of the 
proposal, such information may be in-
cluded in an Appendix. Examples of 
supplemental material are photo-
graphs, journal reprints, brochures and 
other pertinent materials which are 
deemed to be illustrative of major 
points in the narrative but unsuitable 
for inclusion in the proposal narrative 
itself. Information on previously sub-
mitted proposals may also be presented 
in the Appendix (refer to § 3405.11(d)). 
When possible, information in the Ap-
pendix should be presented in tabular 
format. A complete set of the Appendix 
material must be attached to each 
copy of the grant application sub-
mitted. The Appendix must be identi-
fied with the title of the project as it 
appears on Form NIFA–712 of the pro-
posal and the name(s) of the project di-
rector(s). The Appendix must be ref-
erenced in the proposal narrative. 

[62 FR 39317, July 22, 1997, as amended at 79 
FR 75999, Dec. 19, 2014] 

Subpart D—Submission of a 
Proposal 

§ 3405.12 Intent to submit a proposal. 
To assist NIFA in preparing for the 

review of proposals, institutions plan-
ning to submit proposals may be re-
quested to complete Form NIFA–711, 

‘‘Intent to Submit a Proposal,’’ pro-
vided in the application package. NIFA 
will determine each year if Intent to 
Submit a Proposal forms will be re-
quested and provide such information 
in the program announcement. If In-
tent to Submit a Proposal forms are re-
quired, one form should be completed 
and returned for each proposal an insti-
tution anticipates submitting. Submit-
ting this form does not commit an in-
stitution to any course of action, nor 
does failure to send this form prohibit 
an institution from submitting a pro-
posal. 

§ 3405.13 When and where to submit a 
proposal. 

The program announcement will pro-
vide the deadline date for submitting a 
proposal, the number of copies of each 
proposal that must be submitted, and 
the address to which proposals must be 
submitted. 

Subpart E—Proposal Review and 
Evaluation 

§ 3405.14 Proposal review. 

The proposal evaluation process in-
cludes both internal staff review and 
merit evaluation by peer review panels 
comprised of scientists, educators, 
business representatives, and Govern-
ment officials. Peer review panels will 
be selected and structured to provide 
optimum expertise and objective judg-
ment in the evaluation of proposals. 

§ 3405.15 Evaluation criteria. 

The maximum score a proposal can 
receive is 200 points. Unless otherwise 
stated in the annual solicitation pub-
lished in the FEDERAL REGISTER, the 
peer review panel will consider the fol-
lowing criteria and weights to evaluate 
proposals submitted: 

Evaluation Criterion Weight 

(a) Potential for advancing the quality of education: 
This criterion is used to assess the likelihood that the project will have a substantial impact upon and ad-

vance the quality of food and agricultural sciences higher education by strengthening institutional capac-
ities through promoting education reform to meet clearly delineated needs. 

(1) Impact—Does the project address a targeted need area(s)? Is the problem or opportunity 
clearly documented? Does the project address a State, regional, national, or international prob-
lem or opportunity? Will the benefits to be derived from the project transcend the applicant in-
stitution and/or the grant period? Is it probable that other institutions will adapt this project for 
their own use? Can the project serve as a model for others?.

20 points. 
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Evaluation Criterion Weight 

(2) Continuation plans—Are there plans for continuation or expansion of the project beyond 
USDA support? Are there indications of external, non-Federal support? Are there realistic plans 
for making the project self-supporting?.

10 points. 

(3) Innovation—Are significant aspects of the project based on an innovative or a non-traditional 
approach toward solving a higher education problem or strengthening the quality of higher edu-
cation in the food and agricultural sciences? If successful, is the project likely to lead to edu-
cation reform?.

20 points. 

(4) Products and results—Are the expected products and results of the project clearly explained? 
Do they have the potential to strengthen food and agricultural sciences higher education? Are 
the products likely to be of high quality? Will the project contribute to a better understanding of 
or improvement in the quality, distribution, effectiveness, or racial, ethnic, or gender diversity of 
the Nation’s food and agricultural scientific and professional expertise base?.

20 points. 

(b) Overall approach and cooperative linkages: 
This criterion relates to the soundness of the proposed approach and the quality of the partnerships likely 

to evolve as a result of the project. 
(1) Proposed approach—Do the objectives and plan of operation appear to be sound and appro-

priate relative to the targeted need area(s) and the impact anticipated? Are the procedures 
managerially, educationally, and/or scientifically sound? Is the overall plan integrated with or 
does it expand upon other major efforts to improve the quality of food and agricultural sciences 
higher education? Does the timetable appear to be readily achievable?.

20 points. 

(2) Evaluation—Are the evaluation plans adequate and reasonable? Do they allow for continuous 
and/or frequent feedback during the life of the project? Are the individuals involved in project 
evaluation skilled in evaluation strategies and procedures? Can they provide an objective eval-
uation? Do evaluation plans facilitate the measurement of project progress and outcomes?.

10 points. 

(3) Dissemination—Does the proposed project include clearly outlined and realistic mechanisms 
that will lead to widespread dissemination of project results, including national electronic com-
munication systems, publications, presentations at professional conferences, and/or use by fac-
ulty development or research/teaching skills workshops.

10 points. 

(4) Partnerships and collaborative efforts—Will the project expand partnership ventures among 
disciplines at a university, between colleges and universities, or with the private sector? Will 
the project lead to long-term relationships or cooperative partnerships that are likely to en-
hance program quality or supplement resources available to food and agricultural sciences 
higher education?.

20 points. 

(c) Institutional commitment and resources: 
This criterion relates to the institution’s commitment to the project and the adequacy of institutional re-

sources available to carry out the project. 
(1) Institutional commitment—Is there evidence to substantiate that the institution attributes a 

high-priority to the project, that the project is linked to the achievement of the institution’s long- 
term goals, that it will help satisfy the institution’s high-priority objectives, or that the project is 
supported by the institution’s strategic plans?.

10 points. 

(2) Institutional resources—Will the project have adequate support to carry out the proposed ac-
tivities? Will the project have reasonable access to needed resources such as instructional in-
strumentation, facilities, computer services, library and other instruction support resources?.

10 points. 

(d) Key personnel: 20 points. 
This criterion relates to the number and qualifications of the key persons who will carry out the project. 

Are designated project personnel qualified to carry out a successful project? Are there sufficient num-
bers of personnel associated with the project to achieve the stated objectives and the anticipated out-
comes? 

(e) Budget and cost-effectiveness: 
This criterion relates to the extent to which the total budget adequately supports the project and is cost-ef-

fective. 
(1) Budget—Is the budget request justifiable? Are costs reasonable and necessary? Will the total 

budget be adequate to carry out project activities? Are the source(s) and amount(s) of non- 
Federal matching support clearly identified and appropriately documented? For a joint project 
proposal, is the shared budget explained clearly and in sufficient detail?.

10 points. 

(2) Cost-effectiveness—Is the proposed project cost-effective? Does it demonstrate a creative 
use of limited resources, maximize educational value per dollar of USDA support, achieve 
economies of scale, leverage additional funds or have the potential to do so, focus expertise 
and activity on a targeted need area, or promote coalition building for current or future ven-
tures?.

10 points. 

(f) Overall quality of proposal: 10 points. 
This criterion relates to the degree to which the proposal complies with the application guidelines and is of 

high quality. Is the proposal enhanced by its adherence to instructions (table of contents, organization, 
pagination, margin and font size, the 20-page limitation, appendices, etc.); accuracy of forms; clarity of 
budget narrative; well prepared vitae for all key personnel associated with the project; and presentation 
(are ideas effectively presented, clearly articulated, and thoroughly explained, etc.)? 
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Subpart F—Supplementary 
Information 

§ 3405.16 Access to peer review infor-
mation. 

After final decisions have been an-
nounced, NIFA will, upon request, in-
form the project director of the reasons 
for its decision on a proposal. Verbatim 
copies of summary reviews, not includ-
ing the identity of the peer reviewers, 
will be made available to respective 
project directors upon specific request. 

§ 3405.17 Grant awards. 
(a) General. Within the limit of funds 

available for such purpose, the author-
ized departmental officer shall make 
project grants to those responsible, eli-
gible applicants whose proposals are 
judged most meritorious in the an-
nounced targeted need areas under the 
evaluation criteria and procedures set 
forth in this part. The beginning of the 
project period shall be no later than 
September 30 of the Federal fiscal year 
in which the project is approved for 
support. All funds granted under this 
part shall be expended solely for the 
purpose for which the funds are grant-
ed in accordance with the approved ap-
plication and budget, the regulations of 
this part, the terms and conditions of 
the award, the applicable Federal cost 
principles, and 2 CFR part 200. 

(b) Organizational management infor-
mation. Specific management informa-
tion relating to a proposing institution 
shall be submitted on a one-time basis 
prior to the award of a project grant 
identified under this part if such infor-
mation has not been provided pre-
viously under this or another program 
for which the sponsoring agency is re-
sponsible. Copies of the forms used to 
fulfill this requirement will be sent to 
the proposing institution by the spon-
soring agency as part of the pre-award 
process. 

(c) Notice of grant award. The grant 
award document shall include at a min-
imum the following: 

(1) Legal name and address of per-
forming organization. 

(2) Title of project. 
(3) Name(s) and address(es) of project 

director(s). 
(4) Identifying grant number assigned 

by the Department. 

(5) Project period, which specifies 
how long the Department intends to 
support the effort without requiring re-
application for funds. 

(6) Total amount of Federal financial 
assistance approved during the project 
period. 

(7) Legal authority(ies) under which 
the grant is awarded. 

(8) Approved budget plan for catego-
rizing allocable project funds to accom-
plish the stated purpose of the grant 
award. 

(9) Other information or provisions 
deemed necessary by the Department 
to carry out its granting activities or 
to accomplish the purpose of this par-
ticular project grant. 

(d) Obligation of the Federal Govern-
ment. Neither the approval of any ap-
plication nor the award of any project 
grant shall legally commit or obligate 
NIFA or the United States to provide 
further support of a project or any por-
tion thereof. 

[62 FR 39317, July 22, 1997, as amended at 79 
FR 75999, Dec. 19, 2014] 

§ 3405.18 Use of funds; changes. 
(a) Delegation of fiscal responsibility. 

The grantee may not in whole or in 
part delegate or transfer to another 
person, institution, or organization the 
responsibility for use or expenditure of 
grant funds. 

(b) Change in project plans. (1) The 
permissible changes by the grantee, 
project director(s), or other key project 
personnel in the approved project grant 
shall be limited to changes in method-
ology, techniques, or other aspects of 
the project to expedite achievement of 
the project’s approved goals. If the 
grantee or the project director(s) are 
uncertain as to whether a change com-
plies with this provision, the question 
must be referred to the Department for 
a final determination. 

(2) Changes in approved goals, or ob-
jectives, shall be requested by the 
grantee and approved in writing by the 
authorized departmental officer prior 
to effecting such changes. In no event 
shall requests for such changes be ap-
proved that are outside the scope of the 
approved project. 

(3) Changes in approved project lead-
ership or the replacement or reassign-
ment of other key project personnel 
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shall be requested by the grantee and 
approved in writing by the authorized 
departmental officer prior to effecting 
such changes. 

(4) Transfers of actual performance of 
the substantive programmatic work in 
whole or in part and provisions for pay-
ment of funds, whether or not Federal 
funds are involved, shall be requested 
by the grantee and approved in writing 
by the authorized departmental officer 
prior to effecting such transfers. 

(c) Changes in project period. The 
project period may be extended by the 
authorized departmental officer with-
out additional financial support for 
such additional period(s) as the author-
ized departmental officer determines 
may be necessary to complete or fulfill 
the purposes of an approved project. 
However, due to statutory restriction, 
no grant may be extended beyond five 
years from the original start date of 
the grant, or pre-award date, if applica-
ble. Grant extensions shall be condi-
tioned upon prior request by the grant-
ee and approval in writing by the au-
thorized departmental officer, unless 
prescribed otherwise in the terms and 
conditions of a grant. 

(d) Changes in approved budget. 
Changes in an approved budget shall be 
requested by the grantee and approved 
in writing by the authorized depart-
mental officer prior to instituting such 
changes if the revision will: 

(1) Involve transfers of amounts 
budgeted for indirect costs to absorb an 
increase in direct costs; 

(2) Involve transfers of amounts 
budgeted for direct costs to accommo-
date changes in indirect cost rates ne-
gotiated during a budget period and 
not approved when a grant was award-
ed; or 

(3) Involve transfers or expenditures 
of amounts requiring prior approval as 
set forth in the applicable Federal cost 
principles, Departmental regulations, 
or in the grant award. 

§ 3405.19 Monitoring progress of fund-
ed projects. 

(a) During the tenure of a grant, 
project directors must attend at least 
one national project directors meeting, 
if offered, in Washington, DC or any 
other announced location. The purpose 
of the meeting will be to discuss 

project and grant management oppor-
tunities for collaborative efforts, fu-
ture directions for education reform, 
and opportunities to enhance dissemi-
nation of exemplary end products/re-
sults. 

(b) An Annual Performance Report 
must be submitted to the USDA pro-
gram contact person within 90 days 
after the completion of the first year of 
the project and annually thereafter 
during the life of the grant. Generally, 
the Annual Performance Reports 
should include a summary of the over-
all progress toward project objectives, 
current problems or unusual develop-
ments, the next year’s activities, and 
any other information that is pertinent 
to the ongoing project or which may be 
specified in the terms and conditions of 
the award. 

(c) A Final Performance Report must 
be submitted to the USDA program 
contact person within 90 days after the 
expiration date of the project. The ex-
piration date is specified in the award 
documents and modifications thereto, 
if any. Generally, the Final Perform-
ance Report should be a summary of 
the completed project, including: A re-
view of project objectives and accom-
plishments; a description of any prod-
ucts and outcomes resulting from the 
project; activities undertaken to dis-
seminate products and outcomes; part-
nerships and collaborative ventures 
that resulted from the project; future 
initiatives that are planned as a result 
of the project; the impact of the 
project on the project director(s), the 
institution, and the food and agricul-
tural sciences higher education system; 
and data on project personnel and 
beneficiaries. The Final Performance 
Report should be accompanied by sam-
ples or copies of any products or publi-
cations resulting from or developed by 
the project. The Final Performance Re-
port must also contain any other infor-
mation which may be specified in the 
terms and conditions of the award. 

§ 3405.20 Other Federal statutes and 
regulations that apply. 

(a) The Office of Management and 
Budget (‘‘OMB’’) issued guidance on 
Uniform Administrative Requirements, 
Cost Principles, and Audit Require-
ments for Federal Awards at 2 CFR 
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part 200 on December 26, 2013. In 2 CFR 
400.1, the Department adopted OMB’s 
guidance in subparts A through F of 2 
CFR part 200, as supplemented by 2 
CFR part 400, as the Department’s poli-
cies and procedures for uniform admin-
istrative requirements, cost principles, 
and audit requirements for federal 
awards. As a result, this regulation 
contains references to 2 CFR part 200 
as it has regulatory effect for the De-
partment’s programs and activities.’’ 

(b) Several other Federal statutes 
and/or regulations apply to grant pro-
posals considered for review or to re-
search project grants awarded under 
this part. These include but are not 
limited to: 

2 CFR part 200—Uniform Administrative Re-
quirements, Cost Principles, and Audit Re-
quirements for Federal Awards. 

2 CFR part 180 and Part 417—OMB Guidelines 
to Agencies on Government-Wide Debar-
ment and Suspension (Nonprocurement) 
and USDA Nonprocurement Debarment 
and Suspension 

7 CFR part 1c—USDA Implementation of the 
Federal Policy for the Protection of 
Human Subjects. 

7 CFR 1.1—USDA Implementation of Free-
dom of Information Act. 

7 CFR part 3—USDA Implementation of OMB 
Circular A–129 Regarding Debt Collection. 

7 CFR part 15, subpart A—USDA Implemen-
tation of Title VI of the Civil Rights Act of 
1964. 

7 CFR part 3407—NIFA Procedures To Imple-
ment The National Environmental Policy 
Act; 

29 U.S.C. 794 (section 504, Rehabilitation Act 
of 1973) and 7 CFR part 15B (USDA imple-
mentation of statute)—prohibiting dis-
crimination based upon physical or mental 
handicap in Federally assisted programs; 
and 

35 U.S.C. 200 et seq.—Bayh-Dole Act, control-
ling allocation of rights to inventions 
made by employees of small business firms 
and domestic nonprofit organizations, in-
cluding universities, in Federally assisted 
programs (implementing regulations are 
contained in 37 CFR part 401). 

[79 FR 75999, Dec. 19, 2014] 

§ 3405.21 Confidential aspects of pro-
posals and awards. 

When a proposal results in a grant, it 
becomes a part of the record of the 
Agency’s transactions, available to the 
public upon specific request. Informa-
tion that the Secretary determines to 
be of a privileged nature will be held in 

confidence to the extent permitted by 
law. Therefore, any information that 
the applicant wishes to have considered 
as privileged should be clearly marked 
as such and sent in a separate state-
ment, two copies of which should ac-
company the proposal. The original 
copy of a proposal that does not result 
in a grant will be retained by the Agen-
cy for a period of one year. Other cop-
ies will be destroyed. Such a proposal 
will be released only with the consent 
of the applicant or to the extent re-
quired by law. A proposal may be with-
drawn at any time prior to the final ac-
tion thereon. 

§ 3405.22 Evaluation of program. 

Grantees should be aware that NIFA 
may, as a part of its own program eval-
uation activities, carry out in-depth 
evaluations of assisted activities. Thus, 
grantees should be prepared to cooper-
ate with NIFA personnel, or persons re-
tained by NIFA, evaluating the institu-
tional context and the impact of any 
supported project. Grantees may be 
asked to provide general information 
on any students and faculty supported, 
in whole or in part, by a grant awarded 
under this program; information that 
may be requested includes, but is not 
limited to, standardized academic 
achievement test scores, grade point 
average, academic standing, career 
patterns, age, race/ethnicity, gender, 
citizenship, and disability. 

PART 3406—1890 INSTITUTION CA-
PACITY BUILDING GRANTS PRO-
GRAM 

Subpart A—General Information 

Sec. 
3406.1 Applicability of regulations. 
3406.2 Definitions. 
3406.3 Institutional eligibility. 

Subpart B—Program Description 

3406.4 Purpose of the program. 
3406.5 Matching support. 
3406.6 USDA agency cooperator require-

ment. 
3406.7 General scope of program. 
3406.8 Joint project proposals. 
3406.9 Complementary project proposals. 
3406.10 Use of funds for facilities. 
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Subpart C—Preparation of a Teaching 
Proposal 

3406.11 Scope of a teaching proposal. 
3406.12 Program application materials— 

teaching. 
3406.13 Content of a teaching proposal. 

Subpart D—Review and Evaluation of a 
Teaching Proposal 

3406.14 Proposal review—teaching. 
3406.15 Evaluation criteria for teaching pro-

posals. 

Subpart E—Preparation of a Research 
Proposal 

3406.16 Scope of a research proposal. 
3406.17 Program application materials—re-

search. 
3406.18 Content of a research proposal. 

Subpart F—Review and Evaluation of a 
Research Proposal 

3406.19 Proposal review—research. 
3406.20 Evaluation criteria for research pro-

posals. 

Subpart G—Submission of a Teaching or 
Research Proposal 

3406.21 Intent to submit a proposal. 
3406.22 When and where to submit a pro-

posal. 

Subpart H—Supplementary Information 

3406.23 Access to peer review information. 
3406.24 Grant awards. 
3406.25 Use of funds; changes. 
3406.26 Monitoring progress of funded 

projects. 
3406.27 Other Federal statutes and regula-

tions that apply. 
3406.28 Confidential aspects of proposals and 

awards. 
3406.29 Evaluation of program. 

AUTHORITY: Sec. 1470, National Agricul-
tural Research, Extension, and Teaching 
Policy Act of 1977, as amended (7 U.S.C. 3316). 

SOURCE: 62 FR 39331, July 22, 1997, unless 
otherwise noted. 

EDITORIAL NOTE: Nomenclature changes to 
part 3406 appear at 76 FR 4809, Jan. 27, 2011. 

Subpart A—General Information 
§ 3406.1 Applicability of regulations. 

(a) The regulations of this part apply 
only to capacity building grants award-
ed to the 1890 land-grant institutions 
and Tuskegee University under the 
provisions of section 1417(b)(4) of the 

National Agricultural Research, Exten-
sion, and Teaching Policy Act of 1977, 
as amended (NARETPA) (7 U.S.C. 
3152(b)(4)) and pursuant to annual ap-
propriations made available specifi-
cally for an 1890 capacity building pro-
gram. Section 1417(b)(4) authorizes the 
Secretary of Agriculture, who has dele-
gated the authority to theDirector of 
the National Institute of Food and Ag-
riculture (NIFA), to make competitive 
grants to land-grant colleges and uni-
versities, to colleges and universities 
having significant minority enroll-
ments and a demonstrable capacity to 
carry out the teaching of food and agri-
cultural sciences, and to other colleges 
and universities having a demonstrable 
capacity to carry out the teaching of 
food and agricultural sciences, for a pe-
riod not to exceed 5 years, to design 
and implement food and agricultural 
programs to build teaching and re-
search capacity at colleges and univer-
sities having significant minority en-
rollments. Based on and subject to the 
express provisions of the annual appro-
priations act, only 1890 land-grant in-
stitutions and Tuskegee University are 
eligible for this grants program. 

(b) To the extent that funds are 
available, each year NIFA will publish 
a FEDERAL REGISTER notice announc-
ing the program and soliciting grant 
applications. 

(c)(1) Based on the amount of funds 
appropriated in any fiscal year, NIFA 
will determine and cite in the program 
announcement: 

(i) The program area(s) to be sup-
ported (teaching, research, or both); 

(ii) The proportion of the appropria-
tion reserved for, or available to, 
teaching projects and research 
projects; 

(iii) The targeted need area(s) in 
teaching and in research to be sup-
ported; 

(iv) The degree level(s) to be sup-
ported; 

(v) The maximum project period a 
proposal may request; 

(vi) The maximum amount of funds 
that may be requested by an institu-
tion under a regular, complementary, 
or joint project proposal; and 

(vii) The maximum total funds that 
may be awarded to an institution 
under the program in a given fiscal 
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year, including how funds awarded for 
complementary and for joint projects 
will be counted toward the institu-
tional maximum. 

(2) The program announcement will 
also specify the deadline date for pro-
posal submission, the number of copies 
of each proposal that must be sub-
mitted, the address to which a proposal 
must be submitted, and whether or not 
Form NIFA–711, ‘‘Intent to Submit a 
Proposal,’’ is requested. 

(d)(1) If it is deemed by NIFA that, 
for a given fiscal year, additional de-
terminations are necessary, each, as 
relevant, will be stated in the program 
announcement. Such determinations 
may include: 

(i) Limits on the subject matter/em-
phasis areas to be supported; 

(ii) The maximum number of pro-
posals that may be submitted on behalf 
of the same school, college, or equiva-
lent administrative unit within an in-
stitution; 

(iii) The maximum total number of 
proposals that may be submitted by an 
institution; 

(iv) The maximum number of pro-
posals that may be submitted by an in-
dividual in any one targeted need area; 

(v) The minimum project period a 
proposal may request; 

(vi) The minimum amount of funds 
that may be requested by an institu-
tion under a regular, complementary, 
or joint project proposal; 

(vii) The proportion of the appropria-
tion reserved for, or available to, reg-
ular, complementary, and joint project 
proposals; 

(viii) The proportion of the appro-
priation reserved for, or available to, 
projects in each announced targeted 
need area; 

(ix) The proportion of the appropria-
tion reserved for, or available to, each 
subject matter/emphasis area; 

(x) The maximum number of grants 
that may be awarded to an institution 
under the program in a given fiscal 
year, including how grants awarded for 
complementary and joint projects will 
be counted toward the institutional 
maximum; and 

(xi) Limits on the use of grant funds 
for travel or to purchase equipment, if 
any. 

(2) The program announcement also 
will contain any other limitations 
deemed necessary by NIF for proper 
conduct of the program in the applica-
ble year. 

(e) The regulations of this part pre-
scribe that this is a competitive pro-
gram; it is possible that an institution 
may not receive any grant awards in a 
particular year. 

(f) The regulations of this part do not 
apply to grants for other purposes 
awarded by the Department of Agri-
culture under section 1417 of the Na-
tional Agricultural Research, Exten-
sion, and Teaching Policy Act of 1977, 
as amended (7 U.S.C. 3152) or any other 
authority. 

§ 3406.2 Definitions. 

As used in this part: 
Authorized departmental officer means 

the Secretary or any employee of the 
Department who has the authority to 
issue or modify grant instruments on 
behalf of the Secretary. 

Authorized organizational representa-
tive means the president of the 1890 In-
stitution or the official, designated by 
the president of the institution, who 
has the authority to commit the re-
sources of the institution. 

Budget period means the interval of 
time (usually 12 months) into which 
the project period is divided for budg-
etary and reporting purposes. 

Cash contributions means the appli-
cant’s cash outlay, including the out-
lay of money contributed to the appli-
cant by non-Federal third parties. 

Citizen or national of the United States 
means: 

(1) A citizen or native resident of a 
State; or, 

(2) a person defined in the Immigra-
tion and Nationality Act, 8 U.S.C. 
1101(a)(22), who, though not a citizen of 
the United States, owes permanent al-
legiance to the United States. 

College or University means an edu-
cational institution in any State 
which: 

(1) Admits as regular students only 
persons having a certificate of gradua-
tion from a school providing secondary 
education, or the recognized equivalent 
of such a certificate; 
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(2) Is legally authorized within such 
State to provide a program of edu-
cation beyond secondary education; 

(3) Provides an educational program 
for which a baccalaureate degree or 
any other higher degree is awarded; 

(4) Is a public or other nonprofit in-
stitution; and 

(5) Is accredited by a nationally rec-
ognized accrediting agency or associa-
tion. 

Complementary project proposal means 
a proposal for a project which involves 
coordination with one or more other 
projects for which funding was awarded 
under this program in a previous fiscal 
year, or for which funding is requested 
under this program in the current fis-
cal year. 

Cost-sharing or Matching means that 
portion of project costs not borne by 
the Federal Government, including the 
value of in-kind contributions. 

Department or USDA means the 
United States Department of Agri-
culture. 

1890 Institution or 1890 land-grant insti-
tution or 1890 colleges and universities 
means one of those institutions eligible 
to receive funds under the Act of Au-
gust 30, 1890 (26 Stat. 417–419, as amend-
ed; 7 U.S.C. 321–326 and 328), or a re-
search foundation maintained by such 
institution, that are the intended re-
cipients of funds under programs estab-
lished in Subtitle G of the National Ag-
ricultural Research, Extension, and 
Teaching Policy Act of 1977, as amend-
ed (7 U.S.C. 3221 et seq.), including 
Tuskegee University. 

Eligible participant means, for pur-
poses of § 3406.11(b), Faculty Prepara-
tion and Enhancement for Teaching, 
and § 3406.11(f), Student Recruitment 
and Retention, an individual who: 

(1) Is a citizen or national of the 
United States, as defined in this sec-
tion; or 

(2) Is a citizen of the Federated 
States of Micronesia, the Republic of 
the Marshall Islands, or the Republic of 
Palau. Where eligibility is claimed 
under paragraph (2) of the definition of 
‘‘citizen or national of the United 
States’’ as specified in this section, 
documentary evidence from the Immi-
gration and Naturalization Service as 
to such eligibility must be made avail-
able to NIFA upon request. 

Food and agricultural sciences means 
basic, applied, and developmental re-
search, extension, and teaching activi-
ties in the food, agricultural, renew-
able natural resources, forestry, and 
physical and social sciences, in the 
broadest sense of these terms, includ-
ing but not limited to, activities con-
cerned with the production, processing, 
marketing, distribution, conservation, 
consumption, research, and develop-
ment of food and agriculturally related 
products and services, and inclusive of 
programs in agriculture, natural re-
sources, aquaculture, forestry, veteri-
nary medicine, home economics, rural 
development, and closely allied dis-
ciplines. 

Grantee means the 1890 Institution 
designated in the grant award docu-
ment as the responsible legal entity to 
which a grant is awarded. 

Joint project proposal means a pro-
posal for a project, which will involve 
the applicant 1890 Institution and two 
or more other colleges, universities, 
community colleges, junior colleges, or 
other institutions, each of which will 
assume a major role in the conduct of 
the proposed project, and for which the 
applicant institution will transfer at 
least one-half of the awarded funds to 
the other institutions participating in 
the project. Only the applicant institu-
tion must meet the definition of ‘‘1890 
Institution’’ as specified in this sec-
tion; the other institutions partici-
pating in a joint project proposal are 
not required to meet the definition of 
‘‘1890 Institution’’ as specified in this 
section, nor required to meet the defi-
nition of ‘‘college’’ or ‘‘university’’ as 
specified in this section. 

Peer review panel means a group of ex-
perts or consultants, qualified by train-
ing and experience in particular fields 
of science, education, or technology to 
give expert advice on the merit of 
grant applications in such fields, who 
evaluate eligible proposals submitted 
to this program in their personal 
area(s) of expertise. 

Principal investigator/project director 
means the single individual designated 
by the grantee in the grant application 
and approved by the Secretary who is 
responsible for the direction and man-
agement of the project. 
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Prior approval means written ap-
proval evidencing prior consent by an 
‘‘authorized departmental officer’’ as 
defined in this section. 

Project means the particular teaching 
or research activity within the scope of 
one or more of the targeted areas sup-
ported by a grant awarded under this 
program. 

Project period means the period, as 
stated in the award document and 
modifications thereto, if any, during 
which Federal sponsorship begins and 
ends. 

Research means any systematic in-
quiry directed toward new or fuller 
knowledge and understanding of the 
subject studied. 

Research capacity means the quality 
and depth of an institution’s research 
infrastructure as evidenced by its: fac-
ulty expertise in the natural or social 
sciences, scientific and technical re-
sources, research environment, library 
resources, and organizational struc-
tures and reward systems for attract-
ing and retaining first-rate research 
faculty or students at the graduate and 
post-doctorate levels. 

Research project grant means a grant 
in support of a project that addresses 
one or more of the targeted need areas 
or specific subject matter/emphasis 
areas identified in the annual program 
announcement related to strength-
ening research programs including, but 
not limited to, such initiatives as: 
Studies and experimentation in food 
and agricultural sciences, centralized 
research support systems, technology 
delivery systems, and other creative 
projects designed to provide needed en-
hancement of the Nation’s food and ag-
ricultural research system. 

Secretary means the Secretary of Ag-
riculture and any other officer or em-
ployee of the Department of Agri-
culture to whom the authority in-
volved may be delegated. 

State means any one of the fifty 
States, the Commonwealth of Puerto 
Rico, Guam, American Samoa, the 
Commonwealth of the Northern Mari-
anas, the Virgin Islands of the United 
States, and the District of Columbia. 

Teaching means formal classroom in-
struction, laboratory instruction, and 
practicum experience in the food and 
agricultural sciences and matters re-

lated thereto (such as faculty develop-
ment, student recruitment and serv-
ices, curriculum development, instruc-
tional materials and equipment, and 
innovative teaching methodologies) 
conducted by colleges and universities 
offering baccalaureate or higher de-
grees. 

Teaching capacity means the quality 
and depth of an institution’s academic 
programs infrastructure as evidenced 
by its: Curriculum, teaching faculty, 
instructional delivery systems, student 
experiential learning opportunities, 
scientific instrumentation for teach-
ing, library resources, academic stand-
ing and racial, ethnic, or gender diver-
sity of its faculty and student body as 
well as faculty and student recruit-
ment and retention programs provided 
by a college or university in order to 
achieve maximum results in the devel-
opment of scientific and professional 
expertise for the Nation’s food and ag-
ricultural system. 

Teaching project grant means a grant 
in support of a project that addresses 
one or more of the targeted need areas 
or specific subject matter/emphasis 
areas identified in the annual program 
announcement related to strength-
ening teaching programs including, but 
not limited to, such initiatives as: Cur-
ricula design and materials develop-
ment, faculty preparation and enhance-
ment for teaching, instruction delivery 
systems, scientific instrumentation for 
teaching, student experiential learn-
ing, and student recruitment and re-
tention. 

Third party in-kind contributions 
means non-cash contributions of prop-
erty or services provided by non-Fed-
eral third parties, including real prop-
erty, equipment, supplies and other ex-
pendable property, directly benefiting 
and specifically identifiable to a funded 
project or program. 

USDA agency cooperator means any 
agency or office of the Department 
which has reviewed and endorsed an ap-
plicant’s request for support, and indi-
cates a willingness to make available 
non-monetary resources or technical 
assistance throughout the life of a 
project to ensure the accomplishment 
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of the objectives of a grant awarded 
under this program. 

[62 FR 39331, July 22, 1997, as amended at 76 
FR 4810, Jan. 27, 2011] 

§ 3406.3 Institutional eligibility. 
Proposals may be submitted by any 

of the 16 historically black 1890 land- 
grant institutions and Tuskegee Uni-
versity. The 1890 land-grant institu-
tions are: Alabama A&M University; 
University of Arkansas—Pine Bluff; 
Delaware State University; Florida 
A&M University; Fort Valley State 
College; Kentucky State University; 
Southern University and A&M College; 
University of Maryland—Eastern 
Shore; Alcorn State University; Lin-
coln University; North Carolina A&T 
State University; Langston University; 
South Carolina State University; Ten-
nessee State University; Prairie View 
A&M University; and Virginia State 
University. An institution eligible to 
receive an award under this program 
includes a research foundation main-
tained by an 1890 land-grant institution 
or Tuskegee University. 

Subpart B—Program Description 

§ 3406.4 Purpose of the program. 
(a) The Department of Agriculture 

and the Nation depend upon sound pro-
grams in the food and agricultural 
sciences at the Nation’s colleges and 
universities to produce well trained 
professionals for careers in the food 
and agricultural sciences. The capacity 
of institutions to offer suitable pro-
grams in the food and agricultural 
sciences to meet the Nation’s need for 
a well trained work force in the food 
and agricultural sciences is a proper 
concern for the Department. 

(b) Historically, the Department has 
had a close relationship with the 1890 
colleges and universities, including 
Tuskegee University. Through its role 
as administrator of the Second Morrill 
Act, the Department has borne the re-
sponsibility for helping these institu-
tions develop to their fullest potential 
in order to meet the needs of students 
and the needs of the Nation. 

(c) The institutional capacity build-
ing grants program is intended to stim-
ulate development of quality education 

and research programs at these institu-
tions in order that they may better as-
sist the Department, on behalf of the 
Nation, in its mission of providing a 
professional work force in the food and 
agricultural sciences. 

(d) This program is designed specifi-
cally to build the institutional teach-
ing and research capacities of the 1890 
land-grant institutions through cooper-
ative programs with Federal and non- 
Federal entities. The program is com-
petitive among the 1890 Institutions 
and encourages matching funds on the 
part of the States, private organiza-
tions, and other non-Federal entities to 
encourage expanded linkages with 1890 
Institutions as performers of research 
and education, and as developers of sci-
entific and professional talent for the 
United States food and agricultural 
system. In addition, through this pro-
gram, NIFA will strive to increase the 
overall pool of qualified job applicants 
from underrepresented groups in order 
to make significant progress toward 
achieving the objectives of work force 
diversity within the Federal Govern-
ment, particularly the U.S. Depart-
ment of Agriculture. 

§ 3406.5 Matching support. 
The Department strongly encourages 

and may require non-Federal matching 
support for this program. In the annual 
program solicitation, NIFA will an-
nounce any incentives that may be of-
fered to applicants for committing 
their own institutional resources or se-
curing third party contributions in 
support of capacity building projects. 
NIFA may also announce any required 
fixed dollar amount or percentage of 
institutional cost sharing, if applica-
ble. 

§ 3406.6 USDA agency cooperator re-
quirement. 

(a) Each application must provide 
documentation that at least one USDA 
agency or office has agreed to cooper-
ate with the applicant institution on 
the proposed project. The documenta-
tion should describe the expected bene-
fits of the partnership venture for the 
USDA agency and for the 1890 Institu-
tion, and describe the partnership ef-
fort between USDA and the 1890 Insti-
tution in regard to the proposed 
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project. Such USDA agency coopera-
tion may include, but is not limited to, 
assisting the applicant institution with 
proposal development, identifying pos-
sible sources of matching funds, secur-
ing resources, implementing funded 
projects, providing technical assistance 
and expertise throughout the life of the 
project, participating in project eval-
uation, and disseminating project re-
sults. 

(b) The designated NIFA agency con-
tact can provide suggestions to institu-
tions seeking to secure a USDA agency 
cooperator on a particular proposal. 

(c) USDA 1890 Liaison Officers, and 
other USDA employees serving on the 
campuses of the 1890 colleges and uni-
versities, may assist with proposal de-
velopment and project execution to 
satisfy the cooperator requirement, in 
whole or in part, but may not serve as 
project directors or principal investiga-
tors. 

(d) Any USDA office responsible for 
administering a competitive or for-
mula grants program specifically tar-
geted to 1890 Institutions may not be a 
cooperator for this program. 

§ 3406.7 General scope of program. 
This program supports both teaching 

project grants and research project 
grants. Such grants are intended to 
strengthen the teaching and research 
capabilities of applicant institutions. 
Each 1890 Institution may submit one 
or more grant applications for either 
category of grants (as allowed by the 
annual program notice). However, each 
application must be limited to either a 
teaching project grant proposal or a re-
search project grant proposal. 

§ 3406.8 Joint project proposals. 
Applicants are encouraged to submit 

joint project proposals as defined in 
§ 3406.2, which address regional or na-
tional problems and which will result 
overall in strengthening the 1890 uni-
versity system. The goals of such joint 
initiatives should include maximizing 
the use of limited resources by gener-
ating a critical mass of expertise and 
activity focused on a targeted need 
area(s), increasing cost-effectiveness 
through achieving economies of scale, 
strengthening the scope and quality of 
a project’s impact, and promoting coa-

lition building likely to transcend the 
project’s lifetime and lead to future 
ventures. 

§ 3406.9 Complementary project pro-
posals. 

Institutions may submit proposals 
that are complementary in nature as 
defined in § 3406.2. Such complementary 
project proposals may be submitted by 
the same or by different eligible insti-
tutions. 

§ 3406.10 Use of funds for facilities. 

Under the 1890 Institution Capacity 
Building Grants Program, the use of 
grant funds to plan, acquire, or con-
struct a building or facility is not al-
lowed. With prior approval, in accord-
ance with the cost principles set forth 
in 2 CFR part 200, some grant funds 
may be used for minor alterations, ren-
ovations, or repairs deemed necessary 
to retrofit existing teaching or re-
search spaces in order to carry out a 
funded project. However, requests to 
use grant funds for such purposes must 
demonstrate that the alterations, ren-
ovations, or repairs are incidental to 
the major purpose for which a grant is 
made. 

[62 FR 39331, July 22, 1997, as amended at 79 
FR 75999, Dec. 19, 2014] 

Subpart C—Preparation of a 
Teaching Proposal 

§ 3406.11 Scope of a teaching proposal. 

The teaching component of the pro-
gram will support the targeted need 
area(s) related to strengthening teach-
ing programs as specified in the annual 
program announcement. Proposals may 
focus on any subject matter area(s) in 
the food and agricultural sciences un-
less limited by determinations as spec-
ified in the annual program announce-
ment. A proposal may address a single 
targeted need area or multiple targeted 
need areas, and may be focused on a 
single subject matter area or multiple 
subject matter areas, in any combina-
tion (e.g., curriculum development in 
horticulture; curriculum development, 
faculty enhancement, and student ex-
periential learning in animal science; 
faculty enhancement in food science 
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and agribusiness management; or in-
struction delivery systems and student 
experiential learning in plant science, 
horticulture, and entomology). Appli-
cants are also encouraged to include a 
library enhancement component re-
lated to the teaching project in their 
proposals. A proposal may be directed 
toward the undergraduate or graduate 
level of study as specified in the annual 
program announcement. Targeted need 
areas for teaching programs will con-
sist of one or more of the following: 

(a) Curricula design and materials de-
velopment. (1) The purpose of this need 
area is to promote new and improved 
curricula and materials to increase the 
quality of, and continuously renew, the 
Nation’s academic programs in the 
food and agricultural sciences. The 
overall objective is to stimulate the de-
velopment and facilitate the use of ex-
emplary education models and mate-
rials that incorporate the most recent 
advances in subject matter, research 
on teaching and learning theory, and 
instructional technology. Proposals 
may emphasize: The development of 
courses of study, degree programs, and 
instructional materials; the use of new 
approaches to the study of traditional 
subjects; or the introduction of new 
subjects, or new applications of knowl-
edge, pertaining to the food and agri-
cultural sciences. 

(2) Examples include, but are not lim-
ited to, curricula and materials that 
promote: 

(i) Raising the level of scholastic 
achievement of the Nation’s graduates 
in the food and agricultural sciences. 

(ii) Addressing the special needs of 
particular groups of students, such as 
minorities, gifted and talented, or 
those with educational backgrounds 
that warrant enrichment. 

(iii) Using alternative instructional 
strategies or methodologies, including 
computer-assisted instruction or sim-
ulation modeling, media programs that 
reach large audiences efficiently and 
effectively, activities that provide 
hands-on learning experiences, and 
educational programs that extend 
learning beyond the classroom. 

(iv) Using sound pedagogy, particu-
larly with regard to recent research on 
how to motivate students to learn, re-

tain, apply, and transfer knowledge, 
skills, and competencies. 

(v) Building student competencies to 
integrate and synthesize knowledge 
from several disciplines. 

(b) Faculty preparation and enhance-
ment for teaching. (1) The purpose of 
this need area is to advance faculty de-
velopment in the areas of teaching 
competency, subject matter expertise, 
or student recruitment and advising 
skills. Teachers are central to edu-
cation. They serve as models, 
motivators, and mentors—the cata-
lysts of the learning process. Moreover, 
teachers are agents for developing, rep-
licating, and exchanging effective 
teaching materials and methods. For 
these reasons, education can be 
strengthened only when teachers are 
adequately prepared, highly motivated, 
and appropriately recognized and re-
warded. 

(2) Each faculty recipient of support 
for developmental activities under 
§ 3406.11(b) must be an ‘‘eligible partici-
pant’’ as defined in § 3406.2 of this part. 

(3) Examples of developmental activi-
ties include, but are not limited to, 
those which enable teaching faculty to: 

(i) Gain experience with recent devel-
opments or innovative technology rel-
evant to their teaching responsibil-
ities. 

(ii) Work under the guidance and di-
rection of experts who have substantial 
expertise in an area related to the de-
velopmental goals of the project. 

(iii) Work with scientists or profes-
sionals in government, industry, or 
other colleges or universities to learn 
new applications in a field. 

(iv) Obtain personal experience work-
ing with new ideas and techniques. 

(v) Expand competence with new 
methods of information delivery, such 
as computer-assisted or televised in-
struction. 

(c) Instruction delivery systems. (1) The 
purpose of this need area is to encour-
age the use of alternative methods of 
delivering instruction to enhance the 
quality, effectiveness, and cost effi-
ciency of teaching programs. The im-
portance of this initiative is evidenced 
by advances in educational research 
which have substantiated the theory 
that differences in the learning styles 
of students often require alternative 
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instructional methodologies. Also, the 
rising costs of higher education strong-
ly suggest that colleges and univer-
sities undertake more efforts of a col-
laborative nature in order to deliver in-
struction which maximizes program 
quality and reduces unnecessary dupli-
cation. At the same time, advance-
ments in knowledge and technology 
continue to introduce new subject mat-
ter areas which warrant consideration 
and implementation of innovative in-
struction techniques, methodologies, 
and delivery systems. 

(2) Examples include, but are not lim-
ited to: 

(i) Use of computers. 
(ii) Teleconferencing. 
(iii) Networking via satellite commu-

nications. 
(iv) Regionalization of academic pro-

grams. 
(v) Mobile classrooms and labora-

tories. 
(vi) Individualized learning centers. 
(vii) Symposia, forums, regional or 

national workshops, etc. 
(d) Scientific Instrumentation for teach-

ing. (1) The purpose of this need area is 
to provide students in science-oriented 
courses the necessary experience with 
suitable, up-to-date equipment in order 
to involve them in work central to sci-
entific understanding and progress. 
This program initiative will support 
the acquisition of instructional labora-
tory and classroom equipment to as-
sure the achievement and maintenance 
of outstanding food and agricultural 
sciences higher education programs. A 
proposal may request support for ac-
quiring new, state-of-the-art instruc-
tional scientific equipment, upgrading 
existing equipment, or replacing non- 
functional or clearly obsolete equip-
ment. 

(2) Examples include, but are not lim-
ited to: 

(i) Rental or purchase of modern in-
struments to improve student learning 
experiences in courses, laboratories, 
and field work. 

(ii) Development of new ways of 
using instrumentation to extend in-
structional capabilities. 

(iii) Establishment of equipment- 
sharing capability via consortia or cen-
ters that develop innovative opportuni-
ties, such as mobile laboratories or sat-

ellite access to industry or government 
laboratories. 

(e) Student experiential learning. (1) 
The purpose of this need area is to fur-
ther the development of student sci-
entific and professional competencies 
through experiential learning programs 
which provide students with opportuni-
ties to solve complex problems in the 
context of real-world situations. Effec-
tive experiential learning is essential 
in preparing future graduates to ad-
vance knowledge and technology, en-
hance quality of life, conserve re-
sources, and revitalize the Nation’s 
economic competitiveness. Such expe-
riential learning opportunities are 
most effective when they serve to ad-
vance decision-making and commu-
nication skills as well as technological 
expertise. 

(2) Examples include, but are not lim-
ited to, projects which: 

(i) Provide opportunities for students 
to participate in research projects, ei-
ther as a part of an ongoing research 
project or in a project designed espe-
cially for this program. 

(ii) Provide opportunities for stu-
dents to complete apprenticeships, in-
ternships, or similar participatory 
learning experiences. 

(iii) Expand and enrich courses which 
are of a practicum nature. 

(iv) Provide career mentoring experi-
ences that link students with out-
standing professionals. 

(f) Student recruitment and retention. 
(1) The purpose of this need area is to 
strengthen student recruitment and re-
tention programs in order to promote 
the future strength of the Nation’s sci-
entific and professional work force. 
The Nation’s economic competitive-
ness and quality of life rest upon the 
availability of a cadre of outstanding 
research scientists, university faculty, 
and other professionals in the food and 
agricultural sciences. A substantial 
need exists to supplement efforts to at-
tract increased numbers of academi-
cally outstanding students to prepare 
for careers as food and agricultural sci-
entists and professionals. It is particu-
larly important to augment the racial, 
ethnic, and gender diversity of the stu-
dent body in order to promote a robust 
exchange of ideas and a more effective 
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use of the full breadth of the Nation’s 
intellectual resources. 

(2) Each student recipient of mone-
tary support for education costs or de-
velopmental purposes under § 3406.11(f) 
must be enrolled at an eligible institu-
tion and meet the requirement of an 
‘‘eligible participant’’ as defined in 
§ 3406.2 of this part. 

(3) Examples include, but are not lim-
ited to: 

(i) Special outreach programs for ele-
mentary and secondary students as 
well as parents, counselors, and the 
general public to broaden awareness of 
the extensive nature and diversity of 
career opportunities for graduates in 
the food and agricultural sciences. 

(ii) Special activities and materials 
to establish more effective linkages 
with high school science classes. 

(iii) Unique or innovative student re-
cruitment activities, materials, and 
personnel. 

(iv) Special retention programs to as-
sure student progression through and 
completion of an educational program. 

(v) Development and dissemination 
of stimulating career information ma-
terials. 

(vi) Use of regional or national media 
to promote food and agricultural 
sciences higher education. 

(vii) Providing financial incentives to 
enable and encourage students to pur-
sue and complete an undergraduate or 
graduate degree in an area of the food 
and agricultural sciences. 

§ 3406.12 Program application mate-
rials—teaching. 

Program application materials in an 
application package will be made avail-
able to eligible institutions upon re-
quest. These materials include the pro-
gram announcement, the administra-
tive provisions for the program, and 
the forms needed to prepare and submit 
teaching grant applications under the 
program. 

§ 3406.13 Content of a teaching pro-
posal. 

(a) Proposal cover page. (1) Form 
NIFA–712, ‘‘Higher Education Proposal 
Cover Page,’’ must be completed in its 
entirety. Note that providing a Social 
Security Number is voluntary, but is 
an integral part of the NIFA informa-

tion system and will assist in the proc-
essing of the proposal. 

(2) One copy of the Form NIFA–712 
must contain the pen-and-ink signa-
tures of the project director(s) and au-
thorized organizational representative 
for the applicant institution. 

(3) The title of the teaching project 
shown on the ‘‘Higher Education Pro-
posal Cover Page’’ must be brief (80- 
character maximum) yet represent the 
major thrust of the project. This infor-
mation will be used by the Department 
to provide information to the Congress 
and other interested parties. 

(4) In block 7. of Form NIFA–712, 
enter ‘‘1890 Institution Capacity Build-
ing Grants Program.’’ 

(5) In block 8.a. of Form NIFA–712, 
enter ‘‘Teaching.’’ In block 8.b. identify 
the code for the targeted need area(s) 
as found on the reverse of the form. If 
a proposal focuses on multiple targeted 
need areas, enter each code associated 
with the project. In block 8.c. identify 
the major area(s) of emphasis as found 
on the reverse of the form. If a proposal 
focuses on multiple areas of emphasis, 
enter each code associated with the 
project; however, limit the selection to 
three areas. This information will be 
used by program staff for the proper as-
signment of proposals to reviewers. 

(6) In block 9. of Form NIFA–712, in-
dicate if the proposal is a complemen-
tary project proposal or a joint project 
proposal as defined in § 3406.2 of this 
part. If it is not a complementary 
project proposal or a joint project pro-
posal, identify it as a regular project 
proposal. 

(7) In block 13. of Form NIFA–712, in-
dicate if the proposal is a new, first- 
time submission or if the proposal is a 
resubmission of a proposal that has 
been submitted to, but not funded 
under, the 1890 Institution Capacity 
Building Grants Program in a previous 
competition. 

(b) Table of contents. For ease in lo-
cating information, each proposal must 
contain a detailed table of contents 
just after the Proposal Cover Page. The 
Table of Contents should include page 
numbers for each component of the 
proposal. Pagination should begin im-
mediately following the summary doc-
umentation of USDA agency coopera-
tion. 
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(c) USDA agency cooperator. To be 
considered for funding, each proposal 
must include documentation of co-
operation with at least one USDA 
agency or office. If multiple agencies 
are involved as cooperators, docu-
mentation must be included from each 
agency. When documenting cooperative 
arrangements, the following guidelines 
should be used: 

(1) A summary of the cooperative ar-
rangements must immediately follow 
the Table of Contents. This summary 
should: 

(i) Bear the signatures of the Agency 
Head (or his/her designated authorized 
representative) and the university 
project director; 

(ii) Indicate the agency’s willingness 
to commit support for the project; 

(iii) Identify the person(s) at the 
USDA agency who will serve as the li-
aison or technical contact for the 
project; 

(iv) Describe the degree and nature of 
the USDA agency’s involvement in the 
proposed project, as outlined in 
§ 3406.6(a) of this part, including its role 
in: 

(A) Identifying the need for the 
project; 

(B) Developing a conceptual ap-
proach; 

(C) Assisting with project design; 
(D) Identifying and securing needed 

agency or other resources (e.g., per-
sonnel, grants/contracts; in-kind sup-
port, etc.); 

(E) Developing the project budget; 
(F) Promoting partnerships with 

other institutions to carry out the 
project; 

(G) Helping the institution launch 
and manage the project; 

(H) Providing technical assistance 
and expertise; 

(I) Providing consultation through 
site visits, E-mail, conference calls, 
and faxes; 

(J) Participating in project evalua-
tion and dissemination of final project 
results; and 

(K) Seeking other innovative ways to 
ensure the success of the project and 
advance the needs of the institution or 
the agency; and 

(v) Describe the expected benefits of 
the partnership venture for the USDA 
agency and for the 1890 Institution. 

(2) A detailed discussion of these 
partnership arrangements should be 
provided in the narrative portion of the 
proposal, as outlined in paragraph 
(f)(2)(iv)(C) of this section. 

(3) Additional documentation, includ-
ing letters of support or cooperation, 
may be provided in the Appendix. 

(d) Project summary. (1) A Project 
Summary should immediately follow 
the summary documentation of USDA 
agency cooperation section. The infor-
mation provided in the Project Sum-
mary will be used by the program staff 
for a variety of purposes, including the 
proper assignment of proposals to re-
viewers and providing information to 
reviewers prior to the peer panel meet-
ing. The name of the institution, the 
targeted need area(s), and the title of 
the proposal must be identified exactly 
as shown on the ‘‘Higher Education 
Proposal Cover Page.’’ 

(2) If the proposal is a complemen-
tary project proposal, as defined in 
§ 3406.2 of this part, indicate such and 
identify the other complementary 
project(s) by citing the name of the 
submitting institution, the title of the 
project, the project director, and the 
grant number (if funded in a previous 
year) exactly as shown on the cover 
page of the complementary project so 
that appropriate consideration can be 
given to the interrelatedness of the 
proposals in the evaluation process. 

(3) If the proposal is a joint project 
proposal, as defined in § 3406.2 of this 
part, indicate such and identify the 
other participating institutions and 
the key faculty member or other indi-
vidual responsible for coordinating the 
project at each institution. 

(4) The Project Summary should be a 
concise description of the proposed ac-
tivity suitable for publication by the 
Department to inform the general pub-
lic about awards under the program. 
The text must not exceed one page, sin-
gle-spaced. The Project Summary 
should be a self-contained description 
of the activity which would result if 
the proposal is funded by USDA. It 
should include: The objectives of the 
project; a synopsis of the plan of oper-
ation; a statement of how the project 
will enhance the teaching capacity of 
the institution; a description of how 
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the project will strengthen higher edu-
cation in the food and agricultural 
sciences in the United States; a de-
scription of the partnership efforts be-
tween, and the expected benefits for, 
the USDA agency cooperator(s) and the 
1890 Institution; and the plans for dis-
seminating project results. The Project 
Summary should be written so that a 
technically literate reader can evalu-
ate the use of Federal funds in support 
of the project. 

(e) Resubmission of a proposal—(1) Re-
submission of previously unfunded pro-
posals. (i) If a proposal has been sub-
mitted previously, but was not funded, 
such should be indicated in block 13. on 
Form NIFA–712, ‘‘Higher Education 
Proposal Cover Page,’’ and the fol-
lowing information should be included 
in the proposal: 

(A) The fiscal year(s) in which the 
proposal was submitted previously; 

(B) A summary of the peer reviewers’ 
comments; and 

(C) How these comments have been 
addressed in the current proposal, in-
cluding the page numbers in the cur-
rent proposal where the peer reviewers’ 
comments have been addressed. 

(ii) This information may be provided 
as a section of the proposal following 
the Project Summary and preceding 
the proposal narrative or it may be 
placed in the Appendix (see paragraph 
(j) of this section). In either case, the 
location of this information should be 
indicated in the Table of Contents, and 
the fact that the proposal is a resub-
mitted proposal should be stated in the 
proposal narrative. Further, when pos-
sible, the information should be pre-
sented in tabular format. Applicants 
who choose to resubmit proposals that 
were previously submitted, but not 
funded, should note that resubmitted 
proposals must compete equally with 
newly submitted proposals. Submitting 
a proposal that has been revised based 
on a previous peer review panel’s cri-
tique of the proposal does not guar-
antee the success of the resubmitted 
proposal. 

(2) Resubmission of previously funded 
proposals. Recognizing that capacity 
building is a long-term ongoing proc-
ess, the 1890 Institution Capacity 
Building Grants Program is interested 
in funding subsequent phases of pre-

viously funded projects in order to 
build institutional capacity, and insti-
tutions are encouraged to build on a 
theme over several grant awards. How-
ever, proposals that are sequential con-
tinuations or new stages of previously 
funded Capacity Building Grants must 
compete with first-time proposals. 
Therefore, project directors should 
thoroughly demonstrate how the 
project proposed in the current applica-
tion expands substantially upon a pre-
viously funded project (i.e., dem-
onstrate how the new project will ad-
vance the former project to the next 
level of attainment or will achieve ex-
panded goals). The proposal must also 
show the degree to which the new 
phase promotes innovativeness and cre-
ativity beyond the scope of the pre-
viously funded project. Please note 
that the 1890 Institution Capacity 
Building Grants Program is not de-
signed to support activities that are es-
sentially repetitive in nature over mul-
tiple grant awards. Project directors 
who have had their projects funded pre-
viously are discouraged from resubmit-
ting relatively identical proposals for 
further funding. 

(f) Narrative of a teaching proposal. 
The narrative portion of the proposal is 
limited to 20 pages in length. The one- 
page Project Summary is not included 
in the 20-page limitation. The nar-
rative must be typed on one side of the 
page only, using a font no smaller than 
12 point, and double-spaced. All mar-
gins must be at least one inch. All 
pages following the summary docu-
mentation of USDA agency coopera-
tion must be paginated. It should be 
noted that peer reviewers will not be 
required to read beyond 20 pages of the 
narrative to evaluate the proposal. The 
narrative should contain the following 
sections: 

(1) Potential for advancing the quality 
of education—(i) Impact. (A) Identify the 
targeted need area(s). 

(B) Clearly state the specific instruc-
tional problem or opportunity to be ad-
dressed. 

(C) Describe how and by whom the 
focus and scope of the project were de-
termined. Summarize the body of 
knowledge which substantiates the 
need for the proposed project. 
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(D) Describe ongoing or recently 
completed significant activities related 
to the proposed project for which pre-
vious funding was received under this 
program. 

(E) Discuss how the project will be of 
value at the State, regional, national, 
or international level(s). 

(F) Discuss how the benefits to be de-
rived from the project will transcend 
the proposing institution or the grant 
period. Also discuss the probabilities of 
its adaptation by other institutions. 
For example, can the project serve as a 
model for others? 

(ii) Continuation plans. Discuss the 
likelihood of, or plans for, continuation 
or expansion of the project beyond 
USDA support. For example, does the 
institution’s long-range budget or aca-
demic plan provide for the realistic 
continuation or expansion of the initia-
tive undertaken by this project after 
the end of the grant period, are plans 
for eventual self-support built into the 
project, are plans being made to insti-
tutionalize the program if it meets 
with success, and are there indications 
of other continuing non-Federal sup-
port? 

(iii) Innovation. Describe the degree 
to which the proposal reflects an inno-
vative or non-traditional approach to 
solving a higher education problem or 
strengthening the quality of higher 
education in the food and agricultural 
sciences. 

(iv) Products and results. Explain the 
kinds of results and products expected 
and their impact on strengthening food 
and agricultural sciences higher edu-
cation in the United States, including 
attracting academically outstanding 
students and increasing the ethnic, ra-
cial, and gender diversity of the Na-
tion’s food and agricultural scientific 
and professional expertise base. 

(2) Overall approach and cooperative 
linkages—(i) Proposed approach—(A) Ob-
jectives. Cite and discuss the specific 
objectives to be accomplished under 
the project. 

(B) Plan of operation. (1) Describe pro-
cedures for accomplishing the objec-
tives of the project. 

(2) Describe plans for management of 
the project to enhance its proper and 
efficient administration. 

(3) Describe the way in which re-
sources and personnel will be used to 
conduct the project. 

(C) Timetable. Provide a timetable for 
conducting the project. Identify all im-
portant project milestones and dates as 
they relate to project start-up, execu-
tion, dissemination, evaluation, and 
close-out. 

(ii) Evaluation plans. (A) Provide a 
plan for evaluating the accomplish-
ment of stated objectives during the 
conduct of the project. Indicate the cri-
teria, and corresponding weight of 
each, to be used in the evaluation proc-
ess, describe any data to be collected 
and analyzed, and explain the method-
ology that will be used to determine 
the extent to which the needs under-
lying the project are met. 

(B) Provide a plan for evaluating the 
effectiveness of the end results upon 
conclusion of the project. Include the 
same kinds of information requested in 
paragraph (f) (2)(ii)(A) of this section. 

(iii) Dissemination plans. Discuss 
plans to disseminate project results 
and products. Identify target audiences 
and explain methods of communica-
tion. 

(iv) Partnerships and collaborative ef-
forts. (A) Explain how the project will 
maximize partnership ventures and col-
laborative efforts to strengthen food 
and agricultural sciences higher edu-
cation (e.g., involvement of faculty in 
related disciplines at the same institu-
tion, joint projects with other colleges 
or universities, or cooperative activi-
ties with business or industry). Also 
explain how it will stimulate aca-
demia, the States, or the private sector 
to join with the Federal partner in en-
hancing food and agricultural sciences 
higher education. 

(B) Provide evidence, via letters from 
the parties involved, that arrange-
ments necessary for collaborative part-
nerships or joint initiatives have been 
discussed and realistically can be ex-
pected to come to fruition, or actually 
have been finalized contingent on an 
award under this program. Letters 
must be signed by an official who has 
the authority to commit the resources 
of the organization. Such letters 
should be referenced in the plan of op-
eration, but the actual letters should 
be included in the Appendix section of 
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the proposal. Any potential conflict(s) 
of interest that might result from the 
proposed collaborative arrangements 
must be discussed in detail. Proposals 
which indicate joint projects with 
other institutions must state which 
proposer is to receive any resulting 
grant award, since only one submitting 
institution can be the recipient of a 
project grant under one proposal. 

(C) Explain how the project will cre-
ate a new or enhance an existing part-
nership between the USDA agency co-
operator(s) and the 1890 Institution(s). 
This section should expand upon the 
summary information provided in the 
documentation of USDA agency co-
operation section, as outlined in para-
graph (c)(1) of this section. This is par-
ticularly important because the focal 
point of attention in the peer review 
process is the proposal narrative. 
Therefore, a comprehensive discussion 
of the partnership effort between 
USDA and the 1890 Institution should 
be provided. 

(3) Institutional capacity building—(i) 
Institutional enhancement. Explain how 
the proposed project will strengthen 
the teaching capacity, as defined in 
§ 3406.2 of this part, of the applicant in-
stitution and, if applicable, any other 
institutions assuming a major role in 
the conduct of the project. For exam-
ple, describe how the proposed project 
is intended to strengthen the institu-
tion’s academic infrastructure by ex-
panding the current faculty’s expertise 
base, advancing the scholarly quality 
of the institution’s academic programs, 
enriching the racial, ethnic, or gender 
diversity of the student body, helping 
the institution establish itself as a cen-
ter of excellence in a particular field of 
education, helping the institution 
maintain or acquire state-of-the-art 
scientific instrumentation or library 
collections for teaching, or enabling 
the institution to provide more mean-
ingful student experiential learning op-
portunities. 

(ii) Institutional commitment. (A) Dis-
cuss the institution’s commitment to 
the project and its successful comple-
tion. Provide, as relevant, appropriate 
documentation in the Appendix. Sub-
stantiate that the institution at-
tributes a high priority to the project. 

(B) Discuss how the project will con-
tribute to the achievement of the insti-
tution’s long-term (five- to ten-year) 
goals and how the project will help sat-
isfy the institution’s high-priority ob-
jectives. Show how this project is 
linked to and supported by the institu-
tion’s strategic plan. 

(C) Discuss the commitment of insti-
tutional resources to the project. Show 
that the institutional resources to be 
made available to the project will be 
adequate, when combined with the sup-
port requested from USDA, to carry 
out the activities of the project and 
represent a sound commitment by the 
institution. Discuss institutional fa-
cilities, equipment, computer services, 
and other appropriate resources avail-
able to the project. 

(g) Key personnel. A Form NIFA–708, 
‘‘Summary Vita—Teaching Proposal,’’ 
should be included for each key person 
associated with the project. 

(h) Budget and cost-effectiveness—(1) 
Budget form. (i) Prepare Form NIFA– 
713, ‘‘Higher Education Budget,’’ in ac-
cordance with instructions provided 
with the form. Proposals may request 
support for a period to be identified in 
each year’s program announcement. A 
budget form is required for each year of 
requested support. In addition, a sum-
mary budget is required detailing the 
requested total support for the overall 
project period. Form NIFA–713 may be 
reproduced as needed by proposers. 
Funds may be requested under any of 
the categories listed on the form, pro-
vided that the item or service for 
which support is requested is allowable 
under the authorizing legislation, the 
applicable Federal cost principles, the 
administrative provisions in this part, 
and can be justified as necessary for 
the successful conduct of the proposed 
project. 

(ii) The approved negotiated instruc-
tion rate or the maximum rate allowed 
by law should be used when computing 
indirect costs. If a reduced rate of indi-
rect costs is voluntarily requested from 
USDA, the remaining allowable indi-
rect costs may be used as matching 
funds. 

(2) Matching funds. When docu-
menting matching contributions, use 
the following guidelines: 
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(i) When preparing the column enti-
tled ‘‘Applicant Contributions to 
Matching Funds’’ of Form NIFA–713, 
only those costs to be contributed by 
the applicant for the purposes of 
matching should be shown. The total 
amount of this column should be indi-
cated in item M. 

(ii) In item N of Form NIFA–713, 
show a total dollar amount for Cash 
Contributions from both the applicant 
and any third parties; also show a total 
dollar amount (based on current fair 
market value) for Non-cash Contribu-
tions from both the applicant and any 
third parties. 

(iii) To qualify for any incentive ben-
efits stemming from matching support 
or to satisfy any cost sharing require-
ments, proposals must include written 
verification of any actual commit-
ments of matching support (including 
both cash and non-cash contributions) 
from third parties. Written verification 
means— 

(A) For any third party cash con-
tributions, a separate pledge agree-
ment for each donation, signed by the 
authorized organizational representa-
tive(s) of the donor organization (or by 
the donor if the gift is from an indi-
vidual) and the applicant institution, 
which must include: 

(1) The name, address, and telephone 
number of the donor; 

(2) The name of the applicant institu-
tion; 

(3) The title of the project for which 
the donation is made; 

(4) The dollar amount of the cash do-
nation; and 

(5) A statement that the donor will 
pay the cash contribution during the 
grant period; and 

(B) For any third party non-cash con-
tributions, a separate pledge agree-
ment for each contribution, signed by 
the authorized organizational rep-
resentative(s) of the donor organiza-
tion (or by the donor if the gift is from 
an individual) and the applicant insti-
tution, which must include: 

(1) The name, address, and telephone 
number of the donor; 

(2) The name of the applicant institu-
tion; 

(3) The title of the project for which 
the donation is made; 

(4) A good faith estimate of the cur-
rent fair market value of the non-cash 
contribution; and 

(5) A statement that the donor will 
make the contribution during the 
grant period. 

(iv) All pledge agreements must be 
placed in the proposal immediately fol-
lowing Form NIFA–713. The sources 
and amounts of all matching support 
from outside the applicant institution 
should be summarized in the Budget 
Narrative section of the proposal. 

(v) Applicants should refer to OMB 
Circulars A–110, ‘‘Uniform Administra-
tive Requirements for Grants and 
Agreements With Institutions of High-
er Education, Hospitals and Other Non- 
profit Organizations,’’ and A–21, ‘‘Cost 
Principles for Educational Institu-
tions,’’ for further guidance and other 
requirements relating to matching and 
allowable costs. 

(3) Chart on shared budget for joint 
project proposal. (i) For a joint project 
proposal, a plan must be provided indi-
cating how funds will be distributed to 
the participating institutions. The 
budget section of a joint project pro-
posal should include a chart indicating: 

(A) The names of the participating 
institutions; 

(B) the amount of funds to be dis-
bursed to those institutions; and 

(C) the way in which such funds will 
be used in accordance with items A 
through L of Form NIFA–713, ‘‘Higher 
Education Budget.’’ 

(ii) If a proposal is not for a joint 
project, such a chart is not required. 

(4) Budget narrative. (i) Discuss how 
the budget specifically supports the 
proposed project activities. Explain 
how each budget item (such as salaries 
and wages for professional and tech-
nical staff, student stipends/scholar-
ships, travel, equipment, etc.) is essen-
tial to achieving project objectives. 

(ii) Justify that the total budget, in-
cluding funds requested from USDA 
and any matching support provided, 
will be adequate to carry out the ac-
tivities of the project. Provide a sum-
mary of sources and amounts of all 
third party matching support. 
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(iii) Justify the project’s cost-effec-
tiveness. Show how the project maxi-
mizes the use of limited resources, op-
timizes educational value for the dol-
lar, achieves economies of scale, or 
leverages additional funds. For exam-
ple, discuss how the project has the po-
tential to generate a critical mass of 
expertise and activity focused on a tar-
geted need area or promote coalition 
building that could lead to future ven-
tures. 

(iv) Include the percentage of time 
key personnel will work on the project, 
both during the academic year and 
summer. When salaries of university 
project personnel will be paid by a 
combination of USDA and institutional 
funds, the total compensation must not 
exceed the faculty member’s regular 
annual compensation. In addition, the 
total commitment of time devoted to 
the project, when combined with time 
for teaching and research duties, other 
sponsored agreements, and other em-
ployment obligations to the institu-
tion, must not exceed 100 percent of the 
normal workload for which the em-
ployee is compensated, in accordance 
with established university policies 
and applicable Federal cost principles. 

(v) If the proposal addresses more 
than one targeted need area (e.g., stu-
dent experiential learning and instruc-
tion delivery systems), estimate the 
proportion of the funds requested from 
USDA that will support each respective 
targeted need area. 

(i) Current and pending support. Each 
applicant must complete Form NIFA– 
663, ‘‘Current and Pending Support,’’ 
identifying any other current public- 
or private-sponsored projects, in addi-
tion to the proposed project, to which 
key personnel listed in the proposal 
under consideration have committed 
portions of their time, whether or not 
salary support for the person(s) in-
volved is included in the budgets of the 
various projects. This information 
should also be provided for any pending 
proposals which are currently being 
considered by, or which will be sub-
mitted in the near future to, other pos-
sible sponsors, including other USDA 
programs or agencies. Concurrent sub-
mission of identical or similar projects 
to other possible sponsors will not prej-

udice the review or evaluation of a 
project under this program. 

(j) Appendix. Each project narrative 
is expected to be complete in itself and 
to meet the 20-page limitation. Inclu-
sion of material in an Appendix should 
not be used to circumvent the 20-page 
limitation of the proposal narrative. 
However, in those instances where in-
clusion of supplemental information is 
necessary to guarantee the peer review 
panel’s complete understanding of a 
proposal or to illustrate the integrity 
of the design or a main thesis of the 
proposal, such information may be in-
cluded in an Appendix. Examples of 
supplemental material are photo-
graphs, journal reprints, brochures and 
other pertinent materials which are 
deemed to be illustrative of major 
points in the narrative but unsuitable 
for inclusion in the proposal narrative 
itself. Information on previously sub-
mitted proposals may also be presented 
in the Appendix (refer to paragraph (e) 
of this section). When possible, infor-
mation in the Appendix should be pre-
sented in tabular format. A complete 
set of the Appendix material must be 
attached to each copy of the grant ap-
plication submitted. The Appendix 
must be identified with the title of the 
project as it appears on Form NIFA–712 
of the proposal and the name(s) of the 
project director(s). The Appendix must 
be referenced in the proposal narrative. 

Subpart D—Review and 
Evaluation of a Teaching Proposal 

§ 3406.14 Proposal review—teaching. 

The proposal evaluation process in-
cludes both internal staff review and 
merit evaluation by peer review panels 
comprised of scientists, educators, 
business representatives, and Govern-
ment officials who are highly qualified 
to render expert advice in the areas 
supported. Peer review panels will be 
selected and structured to provide opti-
mum expertise and objective judgment 
in the evaluation of proposals. 

§ 3406.15 Evaluation criteria for teach-
ing proposals. 

The maximum score a teaching pro-
posal can receive is 150 points. Unless 
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otherwise stated in the annual solicita-
tion published in the FEDERAL REG-
ISTER, the peer review panel will con-

sider the following criteria and weights 
to evaluate proposals submitted: 

Evaluation criterion Weight 

(a) Potential for advancing the quality of education: 
This criterion is used to assess the likelihood that the project will have a substantial impact upon and ad-

vance the quality of food and agricultural sciences higher education by strengthening institutional capac-
ities through promoting education reform to meet clearly delineated needs. 

(1) Impact—Does the project address a targeted need area(s)? Is the problem or opportunity 
clearly documented? Does the project address a State, regional, national, or international prob-
lem or opportunity? Will the benefits to be derived from the project transcend the applicant in-
stitution or the grant period? Is it probable that other institutions will adapt this project for their 
own use? Can the project serve as a model for others? 

15 points. 

(2) Continuation plans—Are there plans for continuation or expansion of the project beyond 
USDA support with the use of institutional funds? Are there indications of external, non-Federal 
support? Are there realistic plans for making the project self-supporting? 

10 points. 

(3) Innovation—Are significant aspects of the project based on an innovative or a non-traditional 
approach toward solving a higher education problem or strengthening the quality of higher edu-
cation in the food and agricultural sciences? If successful, is the project likely to lead to edu-
cation reform? 

10 points. 

(4) Products and results—Are the expected products and results of the project clearly defined 
and likely to be of high quality? Will project results be of an unusual or unique nature? Will the 
project contribute to a better understanding of or an improvement in the quality, distribution, or 
effectiveness of the Nation’s food and agricultural scientific and professional expertise base, 
such as increasing the participation of women and minorities? 

15 points. 

(b) Overall approach and cooperative linkages: 
This criterion relates to the soundness of the proposed approach and the quality of the partnerships likely 

to evolve as a result of the project. 
(1) Proposed approach—Do the objectives and plan of operation appear to be sound and appro-

priate relative to the targeted need area(s) and the impact anticipated? Are the procedures 
managerially, educationally, and scientifically sound? Is the overall plan integrated with or does 
it expand upon other major efforts to improve the quality of food and agricultural sciences high-
er education? Does the timetable appear to be readily achievable? 

15 points. 

(2) Evaluation—Are the evaluation plans adequate and reasonable? Do they allow for continuous 
or frequent feedback during the life of the project? Are the individuals involved in project eval-
uation skilled in evaluation strategies and procedures? Can they provide an objective evalua-
tion? Do evaluation plans facilitate the measurement of project progress and outcomes? 

5 points. 

(3) Dissemination—Does the proposed project include clearly outlined and realistic mechanisms 
that will lead to widespread dissemination of project results, including national electronic com-
munication systems, publications, presentations at professional conferences, or use by faculty 
development or research/teaching skills workshops? 

5 points. 

(4) Partnerships and collaborative efforts—Does the project have significant potential for advanc-
ing cooperative ventures between the applicant institution and a USDA agency? Does the 
project workplan include an effective role for the cooperating USDA agency(s)? Will the project 
expand partnership ventures among disciplines at a university, between colleges and univer-
sities, or with the private sector? Will the project lead to long-term relationships or cooperative 
partnerships that are likely to enhance program quality or supplement resources available to 
food and agricultural sciences higher education? 

15 points. 

(c) Institutional capacity building: 
This criterion relates to the degree to which the project will strengthen the teaching capacity of the appli-

cant institution. In the case of a joint project proposal, it relates to the degree to which the project will 
strengthen the teaching capacity of the applicant institution and that of any other institution assuming a 
major role in the conduct of the project. 

(1) Institutional enhancement—Will the project help the institution to: Expand the current faculty’s 
expertise base; attract, hire, and retain outstanding teaching faculty; advance and strengthen 
the scholarly quality of the institution’s academic programs; enrich the racial, ethnic, or gender 
diversity of the faculty and student body; recruit students with higher grade point averages, 
higher standardized test scores, and those who are more committed to graduation; become a 
center of excellence in a particular field of education and bring it greater academic recognition; 
attract outside resources for academic programs; maintain or acquire state-of-the-art scientific 
instrumentation or library collections for teaching; or provide more meaningful student experien-
tial learning opportunities? 

15 points. 

(2) Institutional commitment—Is there evidence to substantiate that the institution attributes a 
high-priority to the project, that the project is linked to the achievement of the institution’s long- 
term goals, that it will help satisfy the institution’s high-priority objectives, or that the project is 
supported by the institution’s strategic plans? Will the project have reasonable access to need-
ed resources such as instructional instrumentation, facilities, computer services, library and 
other instruction support resources? 

15 points. 

(d) Personnel Resources: This criterion relates to the number and qualifications of the key persons who will carry 
out the project. Are designated project personnel qualified to carry out a successful project? Are there sufficient 
numbers of personnel associated with the project to achieve the stated objectives and the anticipated outcomes? 

10 points. 

(e) Budget and cost-effectiveness: 
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Evaluation criterion Weight 

This criterion relates to the extent to which the total budget adequately supports the project and is cost-ef-
fective. 

(1) Budget—Is the budget request justifiable? Are costs reasonable and necessary? Will the total 
budget be adequate to carry out project activities? Are the source(s) and amount(s) of non- 
Federal matching support clearly identified and appropriately documented? For a joint project 
proposal, is the shared budget explained clearly and in sufficient detail? 

10 points. 

(2) Cost-effectiveness—Is the proposed project cost-effective? Does it demonstrate a creative 
use of limited resources, maximize educational value per dollar of USDA support, achieve 
economies of scale, leverage additional funds or have the potential to do so, focus expertise 
and activity on a targeted need area, or promote coalition building for current or future ven-
tures? 

5 points. 

(f) Overall quality of proposal: This criterion relates to the degree to which the proposal complies with the applica-
tion guidelines and is of high quality. Is the proposal enhanced by its adherence to instructions (table of con-
tents, organization, pagination, margin and font size, the 20-page limitation, appendices, etc.); accuracy of forms; 
clarity of budget narrative; well prepared vitae for all key personnel associated with the project; and presentation 
(are ideas effectively presented, clearly articulated, and thoroughly explained, etc.)? 

5 points. 

Subpart E—Preparation of a 
Research Proposal 

§ 3406.16 Scope of a research proposal. 

The research component of the pro-
gram will support projects that address 
high-priority research initiatives in 
areas such as those illustrated in this 
section where there is a present or an-
ticipated need for increased knowledge 
or capabilities or in which it is feasible 
for applicants to develop programs rec-
ognized for their excellence. Applicants 
are also encouraged to include in their 
proposals a library enhancement com-
ponent related to the initiative(s) for 
which they have prepared their pro-
posals. 

(a) Studies and experimentation in food 
and agricultural sciences. (1) The pur-
pose of this initiative is to advance the 
body of knowledge in those basic and 
applied natural and social sciences that 
comprise the food and agricultural 
sciences. 

(2) Examples include, but are not lim-
ited to: 

(i) Conduct plant or animal breeding 
programs to develop better crops, for-
ests, or livestock (e.g., more disease re-
sistant, more productive, yielding 
higher quality products). 

(ii) Conceive, design, and evaluate 
new bioprocessing techniques for elimi-
nating undesirable constituents from 
or adding desirable ones to food prod-
ucts. 

(iii) Propose and evaluate ways to en-
hance utilization of the capabilities 
and resources of food and agricultural 
institutions to promote rural develop-

ment (e.g., exploitation of new tech-
nologies by small rural businesses). 

(iv) Identify control factors influ-
encing consumer demand for agricul-
tural products. 

(v) Analyze social, economic, and 
physiological aspects of nutrition, 
housing, and life-style choices, and of 
community strategies for meeting the 
changing needs of different population 
groups. 

(vi) Other high-priority areas such as 
human nutrition, sustainable agri-
culture, biotechnology, agribusiness 
management and marketing, and aqua-
culture. 

(b) Centralized research support sys-
tems. (1) The purpose of this initiative 
is to establish centralized support sys-
tems to meet national needs or serve 
regions or clientele that cannot other-
wise afford or have ready access to the 
support in question, or to provide such 
support more economically thereby 
freeing up resources for other research 
uses. 

(2) Examples include, but are not lim-
ited to: 

(i) Storage, maintenance, character-
ization, evaluation and enhancement of 
germplasm for use by animal and plant 
breeders, including those using the 
techniques of biotechnology. 

(ii) Computerized data banks of im-
portant scientific information (e.g., ep-
idemiological, demographic, nutrition, 
weather, economic, crop yields, etc.). 

(iii) Expert service centers for sophis-
ticated and highly specialized meth-
odologies (e.g., evaluation of 
organoleptic and nutritional quality of 
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foods, toxicology, taxonomic identi-
fications, consumer preferences, demo-
graphics, etc.). 

(c) Technology delivery systems. (1) The 
purpose of this initiative is to promote 
innovations and improvements in the 
delivery of benefits of food and agricul-
tural sciences to producers and con-
sumers, particularly those who are cur-
rently disproportionately low in re-
ceipt of such benefits. 

(2) Examples include, but are not lim-
ited to: 

(i) Computer-based decision support 
systems to assist small-scale farmers 
to take advantage of relevant tech-
nologies, programs, policies, etc. 

(ii) Efficacious delivery systems for 
nutrition information or for resource 
management assistance for low-income 
families and individuals. 

(d) Other creative proposals. The pur-
pose of this initiative is to encourage 
other creative proposals, outside the 
areas previously outlined, that are de-
signed to provide needed enhancement 
of the Nation’s food and agricultural 
research system. 

§ 3406.17 Program application mate-
rials—research. 

Program application materials in an 
application package will be made avail-
able to eligible institutions upon re-
quest. These materials include the pro-
gram announcement, the administra-
tive provisions for the program, and 
the forms needed to prepare and submit 
research grant applications under the 
program. 

§ 3406.18 Content of a research pro-
posal. 

(a) Proposal cover page. (1) Form 
NIFA–712, ‘‘Higher Education Proposal 
Cover Page,’’ must be completed in its 
entirety. Note that providing a Social 
Security Number is voluntary, but is 
an integral part of the NIFA informa-
tion system and will assist in the proc-
essing of the proposal. 

(2) One copy of Form NIFA–712 must 
contain the pen-and-ink signatures of 
the principal investigator(s) and Au-
thorized Organizational Representative 
for the applicant institution. 

(3) The title of the research project 
shown on the ‘‘Higher Education Pro-
posal Cover Page’’ must be brief (80- 

character maximum) yet represent the 
major thrust of the project. This infor-
mation will be used by the Department 
to provide information to the Congress 
and other interested parties. 

(4) In block 7. of Form NIFA–712, 
enter ‘‘Capacity Building Grants Pro-
gram.’’ 

(5) In block 8.a. of Form NIFA–712, 
enter ‘‘Research.’’ In block 8.b. identify 
the code of the targeted need area(s) as 
found on the reverse of the form. If a 
proposal focuses on multiple targeted 
need areas, enter each code associated 
with the project. In block 8.c. identify 
the major area(s) of emphasis as found 
on the reverse of the form. If a proposal 
focuses on multiple areas of emphasis, 
enter each code associated with the 
project; however, please limit your se-
lection to three areas. This informa-
tion will be used by the program staff 
for the proper assignment of proposals 
to reviewers. 

(6) In block 9. of Form NIFA–712, in-
dicate if the proposal is a complemen-
tary project proposal or joint project 
proposal as defined in § 3406.2 of this 
part. If it is not a complementary 
project proposal or a joint project pro-
posal, identify it as a regular proposal. 

(7) In block 13. of Form NIFA–712, in-
dicate if the proposal is a new, first- 
time submission or if the proposal is a 
resubmission of a proposal that has 
been submitted to, but not funded 
under the 1890 Institution Capacity 
Building Grants Program in a previous 
competition. 

(b) Table of contents. For ease of lo-
cating information, each proposal must 
contain a detailed table of contents 
just after the Proposal Cover Page. The 
Table of Contents should include page 
numbers for each component of the 
proposal. Pagination should begin im-
mediately following the summary doc-
umentation of USDA agency coopera-
tion. 

(c) USDA agency cooperator. To be 
considered for funding, each proposal 
must include documentation of co-
operation with at least one USDA 
agency or office. If multiple agencies 
are involved as cooperators, docu-
mentation must be included from each 
agency. When documenting cooperative 
arrangements, the following guidelines 
should be used: 

VerDate Sep<11>2014 09:11 Apr 13, 2017 Jkt 241026 PO 00000 Frm 00298 Fmt 8010 Sfmt 8010 Y:\SGML\241026.XXX 241026pm
an

gr
um

 o
n 

D
S

K
3G

D
R

08
2P

R
O

D
 w

ith
 C

F
R



289 

National Institute of Food and Agriculture § 3406.18 

(1) A summary of the cooperative ar-
rangements must immediately follow 
the Table of Contents. This summary 
should: 

(i) Bear the signatures of the Agency 
Head (or his/her designated authorized 
representative) and the university 
project director; 

(ii) Indicate the agency’s willingness 
to commit support for the project; 

(iii) Identify the person(s) at the 
USDA agency who will serve as the li-
aison or technical contact for the 
project; 

(iv) Describe the degree and nature of 
the USDA agency’s involvement in the 
proposed project, as outlined in 
§ 3406.6(a) of this part, including its role 
in: 

(A) Identifying the need for the 
project; 

(B) Developing a conceptual ap-
proach; 

(C) Assisting with project design; 
(D) Identifying and securing needed 

agency or other resources (e.g., per-
sonnel, grants/contracts; in-kind sup-
port, etc.); 

(E) Developing the project budget; 
(F) Promoting partnerships with 

other institutions to carry out the 
project; 

(G) Helping the institution launch 
and manage the project; 

(H) Providing technical assistance 
and expertise; 

(I) Providing consultation through 
site visits, E-mail, conference calls, 
and faxes; 

(J) Participating in project evalua-
tion and dissemination of final project 
results; and 

(K) Seeking other innovative ways to 
ensure the success of the project and 
advance the needs of the institution or 
the agency; and 

(v) Describe the expected benefits of 
the partnership venture for the USDA 
agency and for the 1890 Institution. 

(2) A detailed discussion of these 
partnership arrangements should be 
provided in the narrative portion of the 
proposal, as outlined in paragraph 
(f)(2)(iv)(C) of this section. 

(3) Additional documentation, includ-
ing letters of support or cooperation, 
may be provided in the Appendix. 

(d) Project summary. (1) A Project 
Summary should immediately follow 

the summary documentation of USDA 
agency cooperation. The information 
provided in the Project Summary will 
be used by the program staff for a vari-
ety of purposes, including the proper 
assignment of proposals to peer review-
ers and providing information to peer 
reviewers prior to the peer panel meet-
ing. The name of the institution, the 
targeted need area(s), and the title of 
the proposal must be identified exactly 
as shown on the ‘‘Higher Education 
Proposal Cover Page.’’ 

(2) If the proposal is a complemen-
tary project proposal, as defined in 
§ 3406.2 of this part, clearly state this 
fact and identify the other complemen-
tary project(s) by citing the name of 
the submitting institution, the title of 
the project, the principal investigator, 
and the grant number (if funded in a 
previous year) exactly as shown on the 
cover page of the complementary 
project so that appropriate consider-
ation can be given to the interrelated-
ness of the proposals in the evaluation 
process. 

(3) If the proposal is a joint project 
proposal, as defined in § 3406.2 of this 
part, indicate such and identify the 
other participating institutions and 
the key person responsible for coordi-
nating the project at each institution. 

(4) The Project Summary should be a 
concise description of the proposed ac-
tivity suitable for publication by the 
Department to inform the general pub-
lic about awards under the program. 
The text should not exceed one page, 
single-spaced. The Project Summary 
should be a self-contained description 
of the activity which would result if 
the proposal is funded by USDA. It 
should include: The objective of the 
project, a synopsis of the plan of oper-
ation, a statement of how the project 
will enhance the research capacity of 
the institution, a description of how 
the project will enhance research in 
the food and agricultural sciences, and 
a description of the partnership efforts 
between, and the expected benefits for, 
the USDA agency cooperator(s) and the 
1890 Institution and the plans for dis-
seminating project results. The Project 
Summary should be written so that a 
technically literate reader can evalu-
ate the use of Federal funds in support 
of the project. 
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(e) Resubmission of a proposal—(1) Re-
submission of previously unfunded pro-
posals. (i) If the proposal has been sub-
mitted previously, but was not funded, 
such should be indicated in block 13. on 
Form NIFA–712, ‘‘Higher Education 
Proposal Cover Page,’’ and the fol-
lowing information should be included 
in the proposal: 

(A) The fiscal year(s) in which the 
proposal was submitted previously; 

(B) A summary of the peer reviewers’ 
comments; and 

(C) How these comments have been 
addressed in the current proposal, in-
cluding the page numbers in the cur-
rent proposal where the peer reviewers’ 
comments have been addressed. 

(ii) This information may be provided 
as a section of the proposal following 
the Project Summary and preceding 
the proposal narrative or it may be 
placed in the Appendix (see paragraph 
(j) of this section). In either case, the 
location of this information should be 
indicated in the Table of Contents, and 
the fact that the proposal is a resub-
mitted proposal should be stated in the 
proposal narrative. Further, when pos-
sible, the information should be pre-
sented in a tabular format. Applicants 
who choose to resubmit proposals that 
were previously submitted, but not 
funded, should note that resubmitted 
proposals must compete equally with 
newly submitted proposals. Submitting 
a proposal that has been revised based 
on a previous peer review panel’s cri-
tique of the proposal does not guar-
antee the success of the resubmitted 
proposal. 

(2) Resubmission of previously funded 
proposals. Recognizing that capacity 
building is a long-term ongoing proc-
ess, the 1890 Institution Capacity 
Building Grants Program is interested 
in funding subsequent phases of pre-
viously funded projects in order to 
build institutional capacity, and insti-
tutions are encouraged to build on a 
theme over several grant awards. How-
ever, proposals that are sequential con-
tinuations or new stages of previously 
funded Capacity Building Grants must 
compete with first-time proposals. 
Therefore, principal investigators 
should thoroughly demonstrate how 
the project proposed in the current ap-
plication expands substantially upon a 

previously funded project (i.e., dem-
onstrate how the new project will ad-
vance the former project to the next 
level of attainment or will achieve ex-
panded goals). The proposal must also 
show the degree to which the new 
phase promotes innovativeness and cre-
ativity beyond the scope of the pre-
viously funded project. Please note 
that the 1890 Institution Capacity 
Building Grants Program is not de-
signed to support activities that are es-
sentially repetitive in nature over mul-
tiple grant awards. Principal investiga-
tors who have had their projects funded 
previously are discouraged from resub-
mitting relatively identical proposals 
for future funding. 

(f) Narrative of a research proposal. 
The narrative portion of the proposal is 
limited to 20 pages in length. The one- 
page Project Summary is not included 
in the 20-page limitation. The nar-
rative must be typed on one side of the 
page only, using a font no smaller than 
12 point, and double-spaced. All mar-
gins must be at least one inch. All 
pages following the summary docu-
mentation of USDA agency coopera-
tion must be paginated. It should be 
noted that peer reviewers will not be 
required to read beyond 20 pages of the 
narrative to evaluate the proposal. The 
narrative should contain the following 
sections: 

(1) Significance of the problem—(i) Im-
pact—(A) Identification of the problem or 
opportunity. Clearly identify the spe-
cific problem or opportunity to be ad-
dressed and present any research ques-
tions or hypotheses to be examined. 

(B) Rationale. Provide a rationale for 
the proposed approach to the problem 
or opportunity and indicate the part 
that the proposed project will play in 
advancing food and agricultural re-
search and knowledge. Discuss how the 
project will be of value and importance 
at the State, regional, national, or 
international level(s). Also discuss how 
the benefits to be derived from the 
project will transcend the proposing in-
stitution or the grant period. 

(C) Literature review. Include a com-
prehensive summary of the pertinent 
scientific literature. Citations may be 
footnoted to a bibliography in the Ap-
pendix. Citations should be accurate, 
complete, and adhere to an acceptable 
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journal format. Explain how such 
knowledge (or previous findings) is re-
lated to the proposed project. 

(D) Current research and related activi-
ties. Describe the relevancy of the pro-
posed project to current research or 
significant research support activities 
at the proposing institution and any 
other institution participating in the 
project, including research which may 
be as yet unpublished. 

(ii) Continuation plans. Discuss the 
likelihood or plans for continuation or 
expansion of the project beyond USDA 
support. Discuss, as applicable, how the 
institution’s long-range budget, and 
administrative and academic plans, 
provide for the realistic continuation 
or expansion of the line of research or 
research support activity undertaken 
by this project after the end of the 
grant period. For example, are there 
plans for securing non-Federal support 
for the project? Is there any potential 
for income from patents, technology 
transfer or university-business enter-
prises resulting from the project? Also 
discuss the probabilities of the pro-
posed activity or line of inquiry being 
pursued by researchers at other insti-
tutions. 

(iii) Innovation. Describe the degree 
to which the proposal reflects an inno-
vative or non-traditional approach to a 
food and agricultural research initia-
tive. 

(iv) Products and results. Explain the 
kinds of products and results expected 
and their impact on strengthening food 
and agricultural sciences higher edu-
cation in the United States, including 
attracting academically outstanding 
students or increasing the ethnic, ra-
cial, and gender diversity of the Na-
tion’s food and agricultural scientific 
and professional expertise base. 

(2) Overall approach and cooperative 
linkages—(i) Approach—(A) Objectives. 
Cite and discuss the specific objectives 
to be accomplished under the project. 

(B) Plan of operation. The procedures 
or methodologies to be applied to the 
proposed project should be explicitly 
stated. This section should include, but 
not necessarily be limited to a descrip-
tion of: 

(1) The proposed investigations, ex-
periments, or research support en-

hancements in the sequence in which 
they will be carried out. 

(2) Procedures and techniques to be 
employed, including their feasibility. 

(3) Means by which data will be col-
lected and analyzed. 

(4) Pitfalls that might be encoun-
tered. 

(5) Limitations to proposed proce-
dures. 

(C) Timetable. Provide a timetable for 
execution of the project. Identify all 
important research milestones and 
dates as they relate to project start-up, 
execution, dissemination, evaluation, 
and close-out. 

(ii) Evaluation plans. (A) Provide a 
plan for evaluating the accomplish-
ment of stated objectives during the 
conduct of the project. Indicate the cri-
teria, and corresponding weight of 
each, to be used in the evaluation proc-
ess, describe any performance data to 
be collected and analyzed, and explain 
the methodologies that will be used to 
determine the extent to which the 
needs underlying the project are being 
met. 

(B) Provide a plan for evaluating the 
effectiveness of the end results upon 
conclusion of the project. Include the 
same kinds of information requested in 
paragraph (f)(2)(ii)(A) of this section. 

(iii) Dissemination plans. Provide 
plans for disseminating project results 
and products including the possibilities 
for publications. Identify target audi-
ences and explain methods of commu-
nication. 

(iv) Partnerships and collaborative ef-
forts. (A) Explain how the project will 
maximize partnership ventures and col-
laborative efforts to strengthen food 
and agricultural sciences higher edu-
cation (e.g., involvement of faculty in 
related disciplines at the same institu-
tion, joint projects with other colleges 
or universities, or cooperative activi-
ties with business or industry). Also 
explain how it will stimulate aca-
demia, the States, or the private sector 
to join with the Federal partner in en-
hancing food and agricultural sciences 
higher education. 

(B) Provide evidence, via letters from 
the parties involved, that arrange-
ments necessary for collaborative part-
nerships or joint initiatives have been 
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discussed and realistically can be ex-
pected to come to fruition, or actually 
have been finalized contingent on an 
award under this program. Letters 
must be signed by an official who has 
the authority to commit the resources 
of the organization. Such letters 
should be referenced in the plan of op-
eration, but the actual letters should 
be included in the Appendix section of 
the proposal. Any potential conflict(s) 
of interest that might result from the 
proposed collaborative arrangements 
must be discussed in detail. Proposals 
which indicate joint projects with 
other institutions must state which 
proposer is to receive any resulting 
grant award, since only one submitting 
institution can be the recipient of a 
project grant under one proposal. 

(C) Explain how the project will cre-
ate a new or enhance an existing part-
nership between the USDA agency co-
operator(s) and the 1890 Institution(s). 
This section should expand upon the 
summary information provided in the 
documentation of USDA agency co-
operation section, as outlined in para-
graph (c)(1) of this section. This is par-
ticularly important because the focal 
point of attention in the peer review 
process is the proposal narrative. 
Therefore, a comprehensive discussion 
of the partnership effort between 
USDA and the 1890 Institution should 
be provided. 

(3) Institutional capacity building—(i) 
Institutional enhancement. Explain how 
the proposed project will strengthen 
the research capacity, as defined in 
§ 3406.2 of this part, of the applicant in-
stitution and, if applicable, any other 
institutions assuming a major role in 
the conduct of the project. For exam-
ple, describe how the proposed project 
is intended to strengthen the institu-
tion’s research infrastructure by ad-
vancing the expertise of the current 
faculty in the natural or social 
sciences; providing a better research 
environment, state-of-the-art equip-
ment, or supplies; enhancing library 
collections; or enabling the institution 
to provide efficacious organizational 
structures and reward systems to at-
tract and retain first-rate research fac-
ulty and students—particularly those 
from underrepresented groups. 

(ii) Institutional commitment. (A) Dis-
cuss the institution’s commitment to 
the project and its successful comple-
tion. Provide, as relevant, appropriate 
documentation in the Appendix. Sub-
stantiate that the institution at-
tributes a high priority to the project. 

(B) Discuss how the project will con-
tribute to the achievement of the insti-
tution’s long-term (five- to ten-year) 
goals and how the project will help sat-
isfy the institution’s high-priority ob-
jectives. Show how this project is 
linked to and supported by the institu-
tion’s strategic plan. 

(C) Discuss the commitment of insti-
tutional resources to the project. Show 
that the institutional resources to be 
made available to the project will be 
adequate, when combined with the sup-
port requested from USDA, to carry 
out the activities of the project and 
represent a sound commitment by the 
institution. Discuss institutional fa-
cilities, equipment, computer services, 
and other appropriate resources avail-
able to the project. 

(g) Key personnel. A Form NIFA–710, 
‘‘Summary Vita—Research Proposal,’’ 
should be included for each key person 
associated with the project. 

(h) Budget and cost-effectiveness—(1) 
Budget form. (i) Prepare Form NIFA– 
713, ‘‘Higher Education Budget,’’ in ac-
cordance with instructions provided 
with the form. Proposals may request 
support for a period to be identified in 
each year’s program announcement. A 
budget form is required for each year of 
requested support. In addition, a sum-
mary budget is required detailing the 
requested total support for the overall 
project period. Form NIFA–713 may be 
reproduced as needed by proposers. 
Funds may be requested under any of 
the categories listed on the form, pro-
vided that the item or service for 
which support is requested is allowable 
under the authorizing legislation, the 
applicable Federal cost principles, the 
administrative provisions in this part, 
and can be justified as necessary for 
the successful conduct of the proposed 
project. 

(ii) The approved negotiated research 
rate or the maximum rate allowed by 
law should be used when computing in-
direct costs. If a reduced rate of indi-
rect costs is voluntarily requested from 
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USDA, the remaining allowable indi-
rect costs may be used as matching 
funds. In the event that a proposal re-
flects an incorrect indirect cost rate 
and is recommended for funding, the 
correct rate will be applied to the ap-
proved budget in the grant award. 

(2) Matching funds. When docu-
menting matching contributions, use 
the following guidelines: 

(i) When preparing the column enti-
tled ‘‘Applicant Contributions to 
Matching Funds’’ of Form NIFA–713, 
only those costs to be contributed by 
the applicant for the purposes of 
matching should be shown. The total 
amount of this column should be indi-
cated in item M. 

(ii) In item N of Form NIFA–713, 
show a total dollar amount for Cash 
Contributions from both the applicant 
and any third parties; also show a total 
dollar amount (based on current fair 
market value) for Non-cash Contribu-
tions from both the applicant and any 
third parties. 

(iii) To qualify for any incentive ben-
efits stemming from matching support 
or to satisfy any cost sharing require-
ments, proposals must include written 
verification of any actual commit-
ments of matching support (including 
both cash and non-cash contributions) 
from third parties. Written verification 
means— 

(A) For any third party cash con-
tributions, a separate pledge agree-
ment for each donation, signed by the 
authorized organizational representa-
tive(s) of the donor organization (or by 
the donor if the gift is from an indi-
vidual) and the applicant institution, 
which must include: 

(1) The name, address, and telephone 
number of the donor; 

(2) The name of the applicant institu-
tion; 

(3) The title of the project for which 
the donation is made; 

(4) The dollar amount of the cash do-
nation; and 

(5) A statement that the donor will 
pay the cash contribution during the 
grant period; and 

(B) For any third party non-cash con-
tributions, a separate pledge agree-
ment for each contribution, signed by 
the authorized organizational rep-
resentative(s) of the donor organiza-

tion (or by the donor if the gift is from 
an individual) and the applicant insti-
tution, which must include: 

(1) The name, address, and telephone 
number of the donor; 

(2) The name of the applicant institu-
tion; 

(3) The title of the project for which 
the donation is made; 

(4) A good faith estimate of the cur-
rent fair market value of the non-cash 
contribution; and 

(5) A statement that the donor will 
make the contribution during the 
grant period. 

(iv) All pledge agreements must be 
placed in the proposal immediately fol-
lowing Form NIFA–713. The sources 
and amounts of all matching support 
from outside the applicant institution 
should be summarized in the Budget 
Narrative section of the proposal. 

(v) Applicants should refer to OMB 
Circulars A–110, ‘‘Uniform Administra-
tive Requirements for Grants and 
Agreements With Institutions of High-
er Education, Hospitals and Other Non- 
profit Organizations,’’ and A–21, ‘‘Cost 
Principles for Educational Institu-
tions,’’ for further guidance and other 
requirements relating to matching and 
allowable costs. 

(3) Chart on shared budget for joint 
project proposal. (i) For a joint project 
proposal, a plan must be provided indi-
cating how funds will be distributed to 
the participating institutions. The 
budget section of a joint project pro-
posal should include a chart indicating: 

(A) The names of the participating 
institutions; 

(B) the amount of funds to be dis-
bursed to those institutions; and 

(C) the way in which such funds will 
be used in accordance with items A 
through L of Form NIFA–713, ‘‘Higher 
Education Budget.’’ 

(ii) If a proposal is not for a joint 
project, such a chart is not required. 

(4) Budget narrative. (i) Discuss how 
the budget specifically supports the 
proposed project activities. Explain 
how each budget item (such as salaries 
and wages for professional and tech-
nical staff, student workers, travel, 
equipment, etc.) is essential to achiev-
ing project objectives. 

(ii) Justify that the total budget, in-
cluding funds requested from USDA 
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and any matching support provided, 
will be adequate to carry out the ac-
tivities of the project. Provide a sum-
mary of sources and amounts of all 
third party matching support. 

(iii) Justify the project’s cost-effec-
tiveness. Show how the project maxi-
mizes the use of limited resources, op-
timizes research value for the dollar, 
achieves economies of scale, or 
leverages additional funds. For exam-
ple, discuss how the project has the po-
tential to generate a critical mass of 
expertise and activity focused on a 
high-priority research initiative(s) or 
promote coalition building that could 
lead to future ventures. 

(iv) Include the percentage of time 
key personnel will work on the project, 
both during the academic year and 
summer. When salaries of university 
project personnel will be paid by a 
combination of USDA and institutional 
funds, the total compensation must not 
exceed the faculty member’s regular 
annual compensation. In addition, the 
total commitment of time devoted to 
the project, when combined with time 
for teaching and research duties, other 
sponsored agreements, and other em-
ployment obligations to the institu-
tion, must not exceed 100 percent of the 
normal workload for which the em-
ployee is compensated, in accordance 
with established university policies 
and applicable Federal cost principles. 

(v) If the proposal addresses more 
than one targeted need area, estimate 
the proportion of the funds requested 
from USDA that will support each re-
spective targeted need area. 

(i) Current and pending support. Each 
applicant must complete Form NIFA– 
663, ‘‘Current and Pending Support,’’ 
identifying any other current public- 
or private-sponsored projects, in addi-
tion to the proposed project, to which 
key personnel listed in the proposal 
under consideration have committed 
portions of their time, whether or not 
salary support for the person(s) in-
volved is included in the budgets of the 
various projects. This information 
should also be provided for any pending 
proposals which are currently being 
considered by, or which will be sub-
mitted in the near future to, other pos-
sible sponsors, including other USDA 
programs or agencies. Concurrent sub-

mission of identical or similar projects 
to other possible sponsors will not prej-
udice the review or evaluation of a 
project under this program. 

(j) Appendix. Each project narrative 
is expected to be complete in itself and 
to meet the 20-page limitation. Inclu-
sion of material in the Appendix should 
not be used to circumvent the 20-page 
limitation of the proposal narrative. 
However, in those instances where in-
clusion of supplemental information is 
necessary to guarantee the peer review 
panel’s complete understanding of a 
proposal or to illustrate the integrity 
of the design or a main thesis of the 
proposal, such information may be in-
cluded in the Appendix. Examples of 
supplemental material are photo-
graphs, journal reprints, brochures and 
other pertinent materials which are 
deemed to be illustrative of major 
points in the narrative but unsuitable 
for inclusion in the proposal narrative 
itself. Information on previously sub-
mitted proposals may also be presented 
in the Appendix (refer to paragraph (e) 
of this section). When possible, infor-
mation in the Appendix should be pre-
sented in tabular format. A complete 
set of the Appendix material must be 
attached to each copy of the grant ap-
plication submitted. The Appendix 
must be identified with the title of the 
project as it appears on Form NIFA–712 
of the proposal and the name(s) of the 
principal investigator(s). The Appendix 
must be referenced in the proposal nar-
rative. 

(k) Special considerations. A number of 
situations encountered in the conduct 
of research require special information 
or supporting documentation before 
funding can be approved for the 
project. If such situations are antici-
pated, proposals must so indicate via 
completion of Form NIFA–662, ‘‘Assur-
ance Statement(s).’’ It is expected that 
some applications submitted in re-
sponse to these guidelines will involve 
the following: 

(1) Recombinant DNA research. All key 
personnel identified in the proposal and 
all endorsing officials of the proposing 
organization are required to comply 
with the guidelines established by the 
National Institutes of Health entitled 
‘‘Guidelines for Research Involving Re-
combinant DNA Molecules,’’ as revised. 
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All applicants proposing to use recom-
binant DNA techniques must so indi-
cate by checking the appropriate box 
on Form NIFA–712, ‘‘Higher Education 
Proposal Cover Page,’’ and by com-
pleting the applicable section of Form 
NIFA–662. In the event a project in-
volving recombinant DNA or RNA mol-
ecules results in a grant award, the In-
stitutional Biosafety Committee of the 
proposing institution must approve the 
research plan before NIFA will release 
grant funds. 

(2) Protection of human subjects. Re-
sponsibility for safeguarding the rights 
and welfare of human subjects used in 
any grant project supported with funds 
provided by NIFA rests with the per-
forming organization. Guidance on this 
is contained in Department of Agri-
culture regulations under 7 CFR part 
1c. All applicants who propose to use 
human subjects for experimental pur-
poses must indicate their intention by 
checking the appropriate block on 
Form NIFA–712, ‘‘Higher Education 
Proposal Cover Page,’’ and by com-
pleting the appropriate portion of 
Form NIFA–662. In the event a project 
involving human subjects results in a 
grant award, the Institutional Review 
Board of the proposing institution 
must approve the research plan before 
NIFA will release grant funds. 

(3) Laboratory animal care. Responsi-
bility for the humane care and treat-
ment of laboratory animals used in any 
grant project supported with funds pro-
vided by NIFA rests with the per-
forming organization. All key project 
personnel and all endorsing officials of 
the proposing organization are required 
to comply with the Animal Welfare Act 
of 1966, as amended (7 U.S.C. 2131 et 
seq.), and the regulations promulgated 
thereunder by the Secretary of Agri-
culture in 9 CFR parts 1, 2, 3, and 4 per-
taining to the care, handling, and 
treatment of laboratory animals. All 
applicants proposing a project which 
involves the use of laboratory animals 
must indicate their intention by check-
ing the appropriate block on Form 
NIFA–712, ‘‘Higher Education Proposal 
Cover Page,’’ and by completing the 
appropriate portion of Form NIFA–662. 
In the event a project involving the use 
of living vertebrate animals results in 
a grant award, the Institutional Ani-

mal Care and Use Committee of the 
proposing institution must approve the 
research plan before NIFA will release 
grant funds. 

(l) Compliance with the National Envi-
ronmental Policy Act (NEPA). As out-
lined in 7 CFR part 3407 (the Agri-
culture regulations implementing 
NEPA), the environmental data for any 
proposed project is to be provided to 
NIFA so that NIFA may determine 
whether any further action is needed. 
In some cases, however, the prepara-
tion of environmental data may not be 
required. Certain categories of actions 
are excluded from the requirements of 
NEPA. 

(1) NEPA determination. In order for 
NIFA to determine whether any fur-
ther action is needed with respect to 
NEPA, pertinent information regarding 
the possible environmental impacts of 
a particular project is necessary; there-
fore, Form NIFA–1234, ‘‘NEPA Exclu-
sions Form,’’ust be included in the pro-
posal indicating whether the applicant 
is of the opinion that the project falls 
within a categorical exclusion and the 
reasons therefor. If it is the applicant’s 
opinion that the proposed project falls 
within the categorical exclusions, the 
specific exclusion must be identified. 
Form NIFA–1234 and any supporting 
documentation should be placed at the 
end of the proposal and identified in 
the Table of Contents. 

(2) Exceptions to categorical exclusions. 
Even though a project may fall within 
the categorical exclusions, NIFA may 
determine that an Environmental As-
sessment or an Environmental Impact 
Statement is necessary for an activity, 
if substantial controversy on environ-
mental grounds exists or if other ex-
traordinary conditions or cir-
cumstances are present which may 
cause such activity to have a signifi-
cant environmental effect. 

Subpart F—Review and Evaluation 
of a Research Proposal 

§ 3406.19 Proposal review—research. 
The proposal evaluation process in-

cludes both internal staff review and 
merit evaluation by peer review panels 
comprised of scientists, educators, 
business representatives, and Govern-
ment officials who are highly qualified 
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to render expert advice in the areas 
supported. Peer review panels will be 
selected and structured to provide opti-
mum expertise and objective judgment 
in the evaluation of proposals. 

§ 3406.20 Evaluation criteria for re-
search proposals. 

The maximum score a research pro-
posal can receive is 150 points. Unless 
otherwise stated in the annual solicita-
tion published in the FEDERAL REG-
ISTER, the peer review panel will con-
sider the following criteria and weights 
to evaluate proposals submitted: 

Evaluation criterion Weight 

(a) Significance of the problem: 
This criterion is used to assess the likelihood that the project will advance or have a substantial impact 

upon the body of knowledge constituting the natural and social sciences undergirding the agricultural, 
natural resources, and food systems. 

(1) Impact—Is the problem or opportunity to be addressed by the proposed project clearly identi-
fied, outlined, and delineated? Are research questions or hypotheses precisely stated? Is the 
project likely to further advance food and agricultural research and knowledge? Does the 
project have potential for augmenting the food and agricultural scientific knowledge base? 
Does the project address a State, regional, national, or international problem(s)? Will the bene-
fits to be derived from the project transcend the applicant institution or the grant period? 

15 points. 

(2) Continuation plans—Are there plans for continuation or expansion of the project beyond 
USDA support? Are there plans for continuing this line of research or research support activity 
with the use of institutional funds after the end of the grant? Are there indications of external, 
non-Federal support? Are there realistic plans for making the project self-supporting? What is 
the potential for royalty or patent income, technology transfer or university-business enter-
prises? What are the probabilities of the proposed activity or line of inquiry being pursued by 
researchers at other institutions? 

10 points. 

(3) Innovation—Are significant aspects of the project based on an innovative or a non-traditional 
approach? Does the project reflect creative thinking? To what degree does the venture reflect 
a unique approach that is new to the applicant institution or new to the entire field of study? 

10 points. 

(4) Products and results—Are the expected products and results of the project clearly outlined 
and likely to be of high quality? Will project results be of an unusual or unique nature? Will the 
project contribute to a better understanding of or an improvement in the quality, distribution, or 
effectiveness of the Nation’s food and agricultural scientific and professional expertise base, 
such as increasing the participation of women and minorities? 

15 points. 

(b) Overall approach and cooperative linkages: 
This criterion relates to the soundness of the proposed approach and the quality of the partnerships likely 

to evolve as a result of the project. 
(1) Proposed approach—Do the objectives and plan of operation appear to be sound and appro-

priate relative to the proposed initiative(s) and the impact anticipated? Is the proposed se-
quence of work appropriate? Does the proposed approach reflect sound knowledge of current 
theory and practice and awareness of previous or ongoing related research? If the proposed 
project is a continuation of a current line of study or currently funded project, does the proposal 
include sufficient preliminary data from the previous research or research support activity? 
Does the proposed project flow logically from the findings of the previous stage of study? Are 
the procedures scientifically and managerially sound? Are potential pitfalls and limitations clear-
ly identified? Are contingency plans delineated? Does the timetable appear to be readily 
achievable? 

5 points. 

(2) Evaluation—Are the evaluation plans adequate and reasonable? Do they allow for continuous 
or frequent feedback during the life of the project? Are the individuals involved in project eval-
uation skilled in evaluation strategies and procedures? Can they provide an objective evalua-
tion? Do evaluation plans facilitate the measurement of project progress and outcomes? 

5 points 

(3) Dissemination—Does the proposed project include clearly outlined and realistic mechanisms 
that will lead to widespread dissemination of project results, including national electronic com-
munication systems, publications and presentations at professional society meetings? 

5 points. 

(4) Partnerships and collaborative efforts—Does the project have significant potential for advanc-
ing cooperative ventures between the applicant institution and a USDA agency? Does the 
project workplan include an effective role for the cooperating USDA agency(s)? Will the project 
encourage and facilitate better working relationships in the university science community, as 
well as between universities and the public or private sector? Does the project encourage ap-
propriate multi-disciplinary collaboration? Will the project lead to long-term relationships or co-
operative partnerships that are likely to enhance research quality or supplement available re-
sources? 

15 points. 

(c) Institutional capacity building: 
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Evaluation criterion Weight 

This criterion relates to the degree to which the project will strengthen the research capacity of the appli-
cant institution. In the case of a joint project proposal, it relates to the degree to which the project will 
strengthen the research capacity of the applicant institution and that of any other institution assuming a 
major role in the conduct of the project. 

(1) Institutional enhancement—Will the project help the institution to advance the expertise of cur-
rent faculty in the natural or social sciences; provide a better research environment, state-of- 
the-art equipment, or supplies; enhance library collections related to the area of research; or 
enable the institution to provide efficacious organizational structures and reward systems to at-
tract, hire and retain first-rate research faculty and students—particularly those from underrep-
resented groups? 

15 points. 

(2) Institutional commitment—Is there evidence to substantiate that the institution attributes a 
high-priority to the project, that the project is linked to the achievement of the institution’s long- 
term goals, that it will help satisfy the institution’s high-priority objectives, or that the project is 
supported by the institution’s strategic plans? Will the project have reasonable access to need-
ed resources such as scientific instrumentation, facilities, computer services, library and other 
research support resources? 

15 points. 

(d) Personnel Resources ................................................................................................................................................ 10 Points 
This criterion relates to the number and qualifications of the key persons who will carry out the project. 

Are designated project personnel qualified to carry out a successful project? Are there sufficient num-
bers of personnel associated with the project to achieve the stated objectives and the anticipated out-
comes? Will the project help develop the expertise of young scientists at the doctoral or post-doctorate 
level? 

(e) Budget and cost-effectiveness: 
This criterion relates to the extent to which the total budget adequately supports the project and is cost-ef-

fective. 
(1) Budget—Is the budget request justifiable? Are costs reasonable and necessary? Will the total 

budget be adequate to carry out project activities? Are the source(s) and amount(s) of non- 
Federal matching support clearly identified and appropriately documented? For a joint project 
proposal, is the shared budget explained clearly and in sufficient detail? 

10 points. 

(2) Cost-effectiveness—Is the proposed project cost-effective? Does it demonstrate a creative 
use of limited resources, maximize research value per dollar of USDA support, achieve econo-
mies of scale, leverage additional funds or have the potential to do so, focus expertise and ac-
tivity on a high-priority research initiative(s), or promote coalition building for current or future 
ventures? 

5 points. 

(f) Overall quality of proposal .......................................................................................................................................... 5 points 
This criterion relates to the degree to which the proposal complies with the application guidelines and is of 

high quality. Is the proposal enhanced by its adherence to instructions (table of contents, organization, 
pagination, margin and font size, the 20-page limitation, appendices, etc.); accuracy of forms; clarity of 
budget narrative; well prepared vitae for all key personnel associated with the project; and presentation 
(are ideas effectively presented, clearly articulated, thoroughly explained, etc.)? 

Subpart G—Submission of a 
Teaching or Research Proposal 

§ 3406.21 Intent to submit a proposal. 

To assist NIFA in preparing for the 
review of proposals, institutions plan-
ning to submit proposals may be re-
quested to complete Form NIFA–711, 
‘‘Intent to Submit a Proposal,’’ pro-
vided in the application package. NIFA 
will determine each year if Intent to 
Submit a Proposal forms will be re-
quested and provide such information 
in the program announcement. If In-
tent to Submit a Proposal forms are re-
quired, one form should be completed 
and returned for each proposal an insti-
tution anticipates submitting. Submit-
ting this form does not commit an in-
stitution to any course of action, nor 
does failure to send this form prohibit 
an institution from submitting a pro-
posal. 

§ 3406.22 When and where to submit a 
proposal. 

The program announcement will pro-
vide the deadline date for submitting a 
proposal, the number of copies of each 
proposal that must be submitted, and 
the address to which proposals must be 
submitted. 

Subpart H—Supplementary 
Information 

§ 3406.23 Access to peer review infor-
mation. 

After final decisions have been an-
nounced, NIFA will, upon request, in-
form the principal investigator/project 
director of the reasons for its decision 
on a proposal. Verbatim copies of sum-
mary reviews, not including the iden-
tity of the peer reviewers, will be made 
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available to the respective principal in-
vestigator/project directors upon spe-
cific request. 

§ 3406.24 Grant awards. 
(a) General. Within the limit of funds 

available for such purpose, the author-
ized departmental officer shall make 
project grants to those responsible, eli-
gible applicants whose proposals are 
judged most meritorious in the an-
nounced targeted need areas under the 
evaluation criteria and procedures set 
forth in this part. The beginning of the 
project period shall be no later than 
September 30 of the Federal fiscal year 
in which the project is approved for 
support. All funds granted under this 
part shall be expended solely for the 
purpose for which the funds are grant-
ed in accordance with the approved ap-
plication and budget, the regulations of 
this part, the terms and conditions of 
the award, the applicable Federal cost 
principles, and2 CFR part 200 and part 
400. 

(b) Organizational management infor-
mation. Specific management informa-
tion relating to a proposing institution 
shall be submitted on a one-time basis 
prior to the award of a project grant 
identified under this part if such infor-
mation has not been provided pre-
viously under this or another program 
for which the sponsoring agency is re-
sponsible. Copies of forms used to ful-
fill this requirement will be sent to the 
proposing institution by the sponsoring 
agency as part of the pre-award proc-
ess. 

(c) Notice of grant award. The grant 
award document shall include at a min-
imum the following: 

(1) Legal name and address of per-
forming organization. 

(2) Title of project. 
(3) Name(s) and address(es) of prin-

cipal investigator(s)/project director(s). 
(4) Identifying grant number assigned 

by the Department. 
(5) Project period, which specifies 

how long the Department intends to 
support the effort without requiring re-
application for funds. 

(6) Total amount of Federal financial 
assistance approved during the project 
period. 

(7) Legal authority(ies) under which 
the grant is awarded. 

(8) Approved budget plan for catego-
rizing allocable project funds to accom-
plish the stated purpose of the grant 
award. 

(9) Other information or provisions 
deemed necessary by the Department 
to carry out its granting activities or 
to accomplish the purpose of this par-
ticular project grant. 

(d) Obligation of the Federal Govern-
ment. Neither the approval of any ap-
plication nor the award of any project 
grant shall legally commit or obligate 
NIFA or the United States to provide 
further support of a project or any por-
tion thereof. 

[62 FR 39331, July 22, 1997, as amended at 79 
FR 75999, Dec. 19, 2014] 

§ 3406.25 Use of funds; changes. 
(a) Delegation of fiscal responsibility. 

The grantee may not in whole or in 
part delegate or transfer to another 
person, institution, or organization the 
responsibility for use or expenditure of 
grant funds. 

(b) Change in project plans. (1) The 
permissible changes by the grantee, 
principal investigator(s)/project direc-
tor(s), or other key project personnel 
in the approved project grant shall be 
limited to changes in methodology, 
techniques, or other aspects of the 
project to expedite achievement of the 
project’s approved goals. If the grantee 
or the principal investigator(s)/project 
director(s) are uncertain as to whether 
a change complies with this provision, 
the question must be referred to the 
Department for a final determination. 

(2) Changes in approved goals, or ob-
jectives, shall be requested by the 
grantee and approved in writing by the 
authorized departmental officer prior 
to effecting such changes. In no event 
shall requests for such changes be ap-
proved which are outside the scope of 
the approved project. 

(3) Changes in approved project lead-
ership or the replacement or reassign-
ment of other key project personnel 
shall be requested by the grantee and 
approved in writing by the authorized 
departmental officer prior to effecting 
such changes. 

(4) Transfers of actual performance of 
the substantive programmatic work in 
whole or in part and provisions for pay-
ment of funds, whether or not Federal 
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funds are involved, shall be requested 
by the grantee and approved in writing 
by the authorized departmental officer 
prior to effecting such transfers. 

(c) Changes in project period. The 
project period may be extended by the 
authorized departmental officer with-
out additional financial support for 
such additional period(s) as the author-
ized departmental officer determines 
may be necessary to complete or fulfill 
the purposes of an approved project. 
However, due to statutory restriction, 
no grant may be extended beyond five 
years from the original start date of 
the grant. Grant extensions shall be 
conditioned upon prior request by the 
grantee and approval in writing by the 
authorized departmental officer, unless 
prescribed otherwise in the terms and 
conditions of a grant. 

(d) Changes in approved budget. 
Changes in an approved budget must be 
requested by the grantee and approved 
in writing by the authorized depart-
mental officer prior to instituting such 
changes if the revision will: 

(1) Involve transfers of amounts 
budgeted for indirect costs to absorb an 
increase in direct costs; 

(2) Involve transfers of amounts 
budgeted for direct costs to accommo-
date changes in indirect cost rates ne-
gotiated during a budget period and 
not approved when a grant was award-
ed; or 

(3) Involve transfers or expenditures 
of amounts requiring prior approval as 
set forth in the applicable Federal cost 
principles, Departmental regulations, 
or in the grant award. 

§ 3406.26 Monitoring progress of fund-
ed projects. 

(a) During the tenure of a grant, 
principal investigators/project direc-
tors must attend at least one national 
principal investigators/project direc-
tors meeting, if offered, in Washington, 
DC or any other announced location. 
The purpose of the meeting will be to 
discuss project and grant management, 
opportunities for collaborative efforts, 
future directions for education reform, 
research project management, advanc-
ing a field of science, and opportunities 
to enhance dissemination of exemplary 
end products/results. 

(b) An Annual Performance Report 
must be submitted to the USDA pro-
gram contact person within 90 days 
after the completion of the first year of 
the project and annually thereafter 
during the life of the grant. Generally, 
the Annual Performance Reports 
should include a summary of the over-
all progress toward project objectives, 
current problems or unusual develop-
ments, the next year’s planned activi-
ties, and any other information that is 
pertinent to the ongoing project or 
which may be specified in the terms 
and conditions of the award. These re-
ports are in addition to the annual Cur-
rent Research Information System 
(CRIS) reports required for all research 
grants under the award’s ‘‘Special 
Terms and Conditions.’’ 

(c) A Final Performance Report must 
be submitted to the USDA program 
contact person within 90 days after the 
expiration date of the project. The ex-
piration date is specified in the award 
documents and modifications thereto, 
if any. Generally, the Final Perform-
ance Report should be a summary of 
the completed project, including: A re-
view of project objectives and accom-
plishments; a description of any prod-
ucts and outcomes resulting from the 
project; activities undertaken to dis-
seminate products and outcomes; part-
nerships and collaborative ventures 
that resulted from the project; future 
initiatives that are planned as a result 
of the project; the impact of the 
project on the principal investigator(s)/ 
project director(s), the institution, and 
the food and agricultural sciences high-
er education system; and data on 
project personnel and beneficiaries. 
The Final Performance Report should 
be accompanied by samples or copies of 
any products or publications resulting 
from or developed by the project. The 
Final Performance Report must also 
contain any other information which 
may be specified in the terms and con-
ditions of the award. 

§ 3406.27 Other Federal statutes and 
regulations that apply. 

(a) The Office of Management and 
Budget (‘‘OMB’’) issued guidance on 
Uniform Administrative Requirements, 
Cost Principles, and Audit Require-
ments for Federal Awards at 2 CFR 
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part 200 on December 26, 2013. In 2 CFR 
400.1, the Department adopted OMB’s 
guidance in subparts A through F of 2 
CFR part 200, as supplemented by 2 
CFR part 400, as the Department’s poli-
cies and procedures for uniform admin-
istrative requirements, cost principles, 
and audit requirements for federal 
awards. As a result, this regulation 
contains references to 2 CFR part 200 
as it has regulatory effect for the De-
partment’s programs and activities.’’ 

(b) Several other Federal statutes 
and/or regulations apply to grant pro-
posals considered for review or to re-
search project grants awarded under 
this part. These include but are not 
limited to: 

2 CFR part 200—Uniform Administrative Re-
quirements, Cost Principles, And Audit Re-
quirements For Federal Awards. 

2 CFR part 180 and Part 417—OMB Guidelines 
To Agencies On Government-Wide Debar-
ment And Suspension (Nonprocurement) 
And USDA Nonprocurement Debarment 
And Suspension 

7 CFR part 1c—USDA implementation of the 
Federal Policy for the Protection of 
Human Subjects. 

7 CFR 1.1—USDA implementation of Free-
dom of Information Act. 

7 CFR part 3—USDA implementation of OMB 
Circular A–129 regarding debt collection. 

7 CFR part 15, subpart A—USDA implemen-
tation of Title VI of the Civil Rights Act of 
1964. 

7 CFR part 3407—NIFA procedures to imple-
ment the National Environmental Policy 
Act; 

29 U.S.C. 794 (section 504, Rehabilitation Act 
of 1973) and 7 CFR part 15B (USDA imple-
mentation of statute)—prohibiting dis-
crimination based upon physical or mental 
handicap in Federally assisted programs; 
and 

35 U.S.C. 200 et seq.—Bayh-Dole Act, control-
ling allocation of rights to inventions 
made by employees of small business firms 
and domestic nonprofit organizations, in-
cluding universities, in Federally assisted 
programs (implementing regulations are 
contained in 37 CFR part 401). 

[79 FR 75999, Dec. 19, 2014] 

§ 3406.28 Confidential aspects of pro-
posals and awards. 

When a proposal results in a grant, it 
becomes a part of the record of the 
Agency’s transactions, available to the 
public upon specific request. Informa-
tion that the Secretary determines to 
be of a privileged nature will be held in 

confidence to the extent permitted by 
law. Therefore, any information that 
the applicant wishes to have considered 
as privileged should be clearly marked 
as such and sent in a separate state-
ment, two copies of which should ac-
company the proposal. The original 
copy of a proposal that does not result 
in a grant will be retained by the Agen-
cy for a period of one year. Other cop-
ies will be destroyed. Such a proposal 
will be released only with the consent 
of the applicant or to the extent re-
quired by law. A proposal may be with-
drawn at any time prior to the final ac-
tion thereon. 

§ 3406.29 Evaluation of program. 

Grantees should be aware that NIFA 
may, as a part of its own program eval-
uation activities, carry out in-depth 
evaluations of assisted activities. Thus, 
grantees should be prepared to cooper-
ate with NIFA personnel, or persons re-
tained by NIFA, evaluating the institu-
tional context and the impact of any 
supported project. Grantees may be 
asked to provide general information 
on any students and faculty supported, 
in whole or in part, by a grant awarded 
under this program; information that 
may be requested includes, but is not 
limited to, standardized academic 
achievement test scores, grade point 
average, academic standing, career 
patterns, age, race/ethnicity, gender, 
citizenship, and disability. 

PART 3407—IMPLEMENTATION OF 
NATIONAL ENVIRONMENTAL 
POLICY ACT 

Sec. 
3407.1 Background and purpose. 
3407.2 Definitions. 
3407.3 Policy. 
3407.4 Responsibilities. 
3407.5 Classes of action. 
3407.6 Categorical exclusions. 
3407.7 Actions normally requiring an envi-

ronmental assessment. 
3407.8 Actions normally requiring an envi-

ronmental impact statement. 
3407.9 Use of environmental documents in 

decisionmaking. 
3407.10 Preparation of environmental as-

sessments. 
3407.11 Preparation of environmental im-

pact statements. 
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AUTHORITY: National Environmental Pol-
icy Act of 1969, as amended, 42 U.S.C. 4321 et 
seq.; E.O. 11514, 34 FR 4247, as amended by 
E.O. 11991, 42 FR 26927; E.O. 12144, 44 FR 11957; 
5 U.S.C. 301; 40 CFR 1500–1508; and 7 CFR 1b. 

SOURCE: 56 FR 49245, Sept. 27, 1991, unless 
otherwise noted. 

EDITORIAL NOTE: Nomenclature changes to 
part 3407 appear at 76 FR 4810, Jan. 27, 2011. 

§ 3407.1 Background and purpose. 

(a) The National Environmental Pol-
icy Act of 1969 (NEPA), as amended (42 
U.S.C. 4321 et seq.) establishes national 
policies and goals for the protection of 
the human environment. Section 102(2) 
of NEPA directs all Federal agencies to 
give appropriate consideration to the 
environmental consequences of pro-
posed actions in their decisionmaking 
and to prepare detailed environmental 
statements on major Federal actions 
significantly affecting the quality of 
the human environment. 

(b) The purpose of this regulation is 
to supplement the regulations for im-
plementation of NEPA established by 
the Council on Environmental Quality 
(CEQ) and codified at 40 CFR parts 
1500–1508, as adopted by USDA in 7 CFR 
part 1b. 

(c) Unless otherwise noted, par-
enthetical citations throughout this 
part refer to the CEQ regulations. 

§ 3407.2 Definitions. 

(a) Authorized Departmental Officer 
means the NIFA official, acting within 
the scope of delegated authority, who 
is responsible for awarding and admin-
istering project grants on behalf of 
USDA and for carrying out NEPA re-
sponsibilities as outlined in § 3407.4(d) 
of this part. The Authorized Depart-
mental Officer’s responsibilities do not 
include the review, approval, manage-
ment, or similar activity relating to 
programs or projects funded by NIFA 
on the basis of statutory formula and 
also do not include parallel responsibil-
ities relating to the management or ad-
ministration of cooperative agree-
ments awarded by NIFA. 

(b) Other terms used in this regula-
tion have the same meaning as they 
have in the CEQ regulations. 

§ 3407.3 Policy. 
(a) It is NIFA policy to comply with 

the provisions of NEPA and related 
laws and policies and with the imple-
menting regulations cited in § 3407.1(b) 
of this part. 

(b) Environmental documents should 
be concise, written in plain language, 
and address the issues pertinent to the 
decision being made. 

(c) Environmental documents may be 
substituted for or combined with other 
reports which serve to facilitate deci-
sionmaking (40 CFR 1506.4). 

(d) NIFA personnel will cooperate 
with other Federal and State agencies 
or units thereof, as well as with grant-
ees, contractors, and other cooperating 
individuals or entities undertaking ac-
tivities funded or recommended for 
funding by NIFA to assure that NEPA 
considerations are addressed early in 
the planning process to avoid delays 
and conflicts (40 CFR 1501.2). 

(e) NIFA reserves the right to require 
project participants outside of NIFA to 
furnish environmental data or docu-
mentation to assist NIFA in carrying 
out its responsibilities under NEPA. 
When an applicant, grantee, or other 
cooperating individual or organization 
is required to submit environmental 
data to NIFA, including preparation of 
an environmental assessment (EA), or 
when a contractor hired by a grantee 
or other cooperating party prepares en-
vironmental data or documentation, 
NIFA shall provide advance instruc-
tions to the applicant, grantee, or 
other cooperator relating to the prepa-
ration and submission of the required 
information. All information supplied 
by external project participants shall 
be subject to verification by NIFA (40 
CFR 1506.5). 

(f) When possible, costs of analyses 
and development of required environ-
mental documents shall be planned for 
during the budgetary process relating 
to the plan or program. Where the na-
ture of particular program agreements 
(e.g., grants, cooperative agreements, 
formula projects) are determined by 
NIFA to require environmental docu-
mentation, the cost of preparing such 
documentation and of reasonable miti-
gation efforts shall be considered al-
lowable costs and may be charged to 
the project as a portion of the Federal 
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or the non-Federal share of project 
costs. However, NIFA funds above 
those authorized for the program 
award will not be made available to re-
cipients to cover such costs. 

(g) Final environmental documents, 
decision notices, and records of deci-
sion shall be available to the public for 
review. There shall be an early and 
open process for determining the scope 
of issues to be addressed during envi-
ronmental analysis (40 CFR 1501.7). 

(h) The concept of tiering to elimi-
nate repetitive discussions applicable 
to EISs (40 CFR part 1502) is applicable 
to EAs also. 

(i) NIFA officials may adopt an exist-
ing Federal EA or EIS when a proposed 
action is substantially the same as the 
action for which an existing EA or EIS 
was prepared (40 CFR 1506.3), provided 
that the EA or EIS or portion thereof 
meets the standards for an adequate 
EA or EIS under these regulations. 

(j) Existing environmental docu-
ments may be incorporated by ref-
erence to reduce the bulk of an EA or 
EIS (40 CFR 1502.21). 

(k) After prior consultation with the 
Council on Environmental Quality, 
NIFA personnel may, in emergency sit-
uations, implement alternative ar-
rangements for compliance with these 
procedures in accordance with 40 CFR 
1506.11. 

§ 3407.4 Responsibilities. 
The NIFA officials identified below 

are responsible for carrying out the 
provisions of NEPA as indicated: 

(a) Director. The Director is respon-
sible for providing leadership, formu-
lating agency policies and procedures 
to implement NEPA, and making 
available necessary resources to ensure 
that NEPA goals are met. 

(b) Deputy Directors and Assistant Di-
rectors. Deputy Directors and Assistant 
Directors are responsible for: 

(1) Ensuring that eligible institutions 
under NIFA formula grant programs 
are notified of agency environmental 
requirements before projects to be 
funded with formula funds are sub-
mitted to NIFA for approval; 

(2) Assuring that adequate consider-
ation is given to environmental effects 
of proposed actions during pro-
grammatic planning and decision-

making processes for grants, coopera-
tive agreements, and formula projects; 

(3) Ensuring that environmental in-
formation is reviewed and that re-
quired documentation is developed in a 
timely and satisfactory manner for 
grants, cooperative agreements, and 
formula projects; and 

(4) Approving courses of action with-
in the range of alternatives presented 
including, as appropriate, approval or 
recommendation of EAs and EISs for 
grants, cooperative agreements, and 
formula projects. 

(c) Program Managers. NIFA Program 
Managers are responsible for: 

(1) Preparing EISs when required; 
(2) Reviewing and making rec-

ommendations relating to environ-
mental documentation submitted by 
project recipients; 

(3) Recommending and implementing 
courses of action within the range of 
alternatives presented; and 

(4) Monitoring results. 
(d) Authorized Departmental Officer. 

The Authorized Departmental Officer 
is responsible for: 

(1) Ensuring that eligible applicants 
under NIFA’s project grant programs 
are notified of agency environmental 
requirements in advance of proposal 
preparation; 

(2) Providing terms and conditions of 
grant award for adequate environ-
mental documentation; and 

(3) Authorizing the commencement of 
approved project activities. 

NOTE: Where agency environmental re-
quirements are set forth in program regula-
tions, solicitations of applications, program 
guidelines, or other documents that apprise 
applicants of environmental requirements, 
the requirement for advance notification to 
potential applicants shall be satisfied. 

[56 FR 49245, Sept. 27, 1991, as amended at 79 
FR 76000, Dec. 19, 2014] 

§ 3407.5 Classes of action. 
The following describes typical class-

es of action associated with NIFA pro-
grams and related activities: 

(a) Actions which normally do not re-
quire the preparation of an EA or an 
EIS are those actions which ordinarily 
do not have significant individual or 
cumulative effect on the quality of the 
human environment. These include 
those activities described in §§ 3407.6 
(a)(1) and (a)(2) of this part. 
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(b) Actions normally requiring an 
EA, but not necessarily an EIS, are 
those projects in which at least some 
level of uncertainty exists regarding 
individual or cumulative effects on the 
quality of the human environment. 
Such actions generally include those 
identified in §§ 3407.6(b) and 3407.7 of 
this part. 

(c) Actions normally requiring an 
EIS are projects which are determined 
to have a significant impact on the 
quality of the human environment or 
which will be performed under extraor-
dinary circumstances. These types of 
actions are identified in §§ 3407.6(b) and 
3407.8 of this part. 

§ 3407.6 Categorical exclusions. 

(a) All NIFA actions will be analyzed 
by the appropriate NIFA official speci-
fied in § 3407.4(c) to determine whether 
the project under consideration will 
have a significant environmental effect 
prior to recommending to the official 
responsible for approving a formula 
project in the case of formula grants, 
or the official responsible for awarding 
a grant or cooperative agreement in 
the case of a grant or cooperative 
agreement that the action be under-
taken. Unless otherwise determined to 
be necessary under the provisions of 
paragraph (b) of this section, however, 
the preparation of an EA or EIS is not 
required for the following categories of 
actions: 

(1) Department of Agriculture Categor-
ical Exclusions (7 CFR 1b.3). (i) Policy 
development, planning and implemen-
tation which are related to routine ac-
tivities such as personnel, organiza-
tional changes, or similar administra-
tive functions; 

(ii) Activities which deal solely with 
the functions of programs, such as pro-
gram budget proposals, disbursement, 
and transfer or reprogramming of 
funds; 

(iii) Inventories, research activities 
and studies, such as resource inven-
tories and routine data collection when 
such actions are clearly limited in con-
text and intensity; 

(iv) Educational and informational 
programs and activities; 

(v) Civil and criminal law enforce-
ment and investigative activities; 

(vi) Activities which are advisory and 
consultative to other agencies and pub-
lic and private entities; and 

(vii) Activities related to trade rep-
resentation and market development 
activities abroad. 

(2) NIFA categorical exclusions Based 
on previous experience, the following 
categories of NIFA actions are ex-
cluded because they have been found to 
have limited scope and intensity and to 
have no significant individual or cumu-
lative impacts on the quality of the 
human environment: 

(i) The following categories of re-
search programs or projects of limited 
size and magnitude or with only short- 
term effects on the environment: 

(A) Research conducted within any 
laboratory, greenhouse, or other con-
tained facility where research prac-
tices and safeguards prevent environ-
mental impacts; 

(B) Surveys, inventories, and similar 
studies that have limited context and 
minimal intensity in terms of changes 
in the environment; and 

(C) Testing outside of the laboratory, 
such as in small isolated field plots, 
which involves the routine use of fa-
miliar chemicals or biological mate-
rials. 

(ii) Routine renovation, rehabilita-
tion, or revitalization of physical fa-
cilities, including the acquisition and 
installation of equipment, where such 
activity is limited in scope and inten-
sity. 

(b) Exceptions to categorical exclu-
sions. Notwithstanding paragraph (a) 
of this section, an EA or EIS shall be 
prepared for an activity which is nor-
mally within the purview of categor-
ical exclusion where it is determined 
by NIFA that substantial controversy 
on environmental grounds exists or 
that other extraordinary conditions or 
circumstances are present which may 
cause such activity to have a signifi-
cant environmental effect. 

§ 3407.7 Actions normally requiring an 
environmental assessment. 

The following actions normally will 
require an EA: 

(a) Programs supported in whole or 
in part by NIFA which may result in a 
particular technology’s moving from 
the field evaluation stage to large- 
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scale demonstration or simulated com-
mercial phase. 

(b) Field work that is expected to 
have an effect on the human environ-
ment such as large-scale excavations or 
the use of explosives. 

(c) Projects for the construction or 
renovation of physical facilities, unless 
categorically excluded under 
§ 3407.6(a)(2)(ii). 

(d) Activities specified in § 3407.6(b). 

§ 3407.8 Actions normally requiring an 
environmental impact statement. 

An EIS normally will be required for 
major actions where it is determined 
by NIFA that such activity will signifi-
cantly affect the quality of the human 
environment, including those specified 
in § 3407.6(b). 

§ 3407.9 Use of environmental docu-
ments in decisionmaking. 

In carrying out agency responsibil-
ities under NEPA, NIFA officials shall: 

(a) Consider all relevant environ-
mental documents in evaluating pro-
grams, proposals, or projects for final 
agency action. 

(b) Make all relevant final environ-
mental documents, comments, and re-
sponses part of the record in rule-
making and adjudicatory proceedings. 

(c) Ensure that all relevant final en-
vironmental documents, comments, 
and responses are submitted to NIFA 
in a timely fashion, are subjected to 
normal agency review processes, and 
are made a part of the official record. 

(d) Consider only those alternatives 
encompassed by the range of alter-
natives discussed in the relevant envi-
ronmental documents when evaluating 
plans, programs, or proposals for agen-
cy action. 

§ 3407.10 Preparation of environ-
mental assessments. 

(a) Format and content. An EA may be 
prepared in any format provided that it 
covers, in a logical and succinct fash-
ion, the information necessary for de-
termining whether a proposed NIFA ac-
tion may have a significant environ-
mental impact and thus warrant prepa-
ration of an EIS. The information must 
include brief discussions on the need 
for the project, alternatives to the pro-
posed action, environmental impacts of 

the proposed action and alternatives, 
and a listing of agencies and persons 
consulted (40 CFR 1508.9). Where pos-
sible, EAs should be limited to 10–15 
pages. NOTE: It is the scope and com-
plexity of the environmental issues, 
rather than the size of the project, that 
should be used to determine the length 
of the EA 

(b) Supplements to environmental as-
sessments. Where substantial changes 
occur in a project or activity for which 
an EA has been prepared and it is de-
termined by a responsible NIFA official 
specified in § 3407.4(b) that the changes 
are pertinent to environmental con-
cerns, a supplement to the EA may be 
required. Supplements to EAs shall be 
evaluated and processed as stated in 
paragraph (c) of this section. 

(c) Decision notice. Upon completion 
of an EA and any supplement thereto, 
the responsible NIFA official will 
evaluate the information it contains, 
determine whether an EIS is required 
or whether no significant environ-
mental impact is likely to occur, and 
will document the decision and the rea-
sons upon which it is based (40 CFR 
1508.13). The EA shall be available to 
the public. 

§ 3407.11 Preparation of environ-
mental impact statements. 

(a) Actions involving more than one 
agency. If more than one Federal agen-
cy participates in a program activity, a 
lead agency shall be selected in accord-
ance with 40 CFR 1501.5(c). The lead 
agency, in full cooperation with all 
participating agencies, shall assume 
responsibility for involving the public 
as required in 40 CFR 1501.4(b) and shall 
prepare the EIS or shall cause the EIS 
to be prepared as provided in 40 CFR 
1501.5. 

(b) Notice of intent. If a responsible 
NIFA official designated in § 3407.4(b) of 
this part recommends the preparation 
of an EIS, the public shall be apprised 
of the decision. This notice shall be 
prepared according to 40 CFR 1508.2. 

(c) Draft and Final EIS. The process of 
preparing the draft and final EIS, as 
well as the format of the document, 
shall comply with the provisions of 40 
CFR parts 1502–1506. 
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(d) Supplemental statements. Where 
substantial changes occur or new infor-
mation becomes available under a 
project or activity for which an EIS or 
draft EIS has been prepared and it is 
determined by a responsible NIFA offi-
cial specified in § 3407.4(b) that the 
changes are pertinent to environ-
mental concerns, a supplement to the 
EIS or draft EIS may be required. The 
supplement shall be evaluated and 
processed in accordance with 40 CFR 
1502.9(c). 

(e) Decisionmaking and implementation. 
A responsible NIFA official designated 
in § 3407.4(b) may make a decision no 
sooner than thirty days after the no-
tice of availability of the final EIS has 
been published in the FEDERAL REG-
ISTER by the Environmental Protection 
Agency (40 CFR 1506.10). The decision 
will be documented in a record of deci-
sion as required by 40 CFR 1505.2, and 
monitoring and mitigation activities 
will be implemented as required by 40 
CFR 1505.3. 

PART 3411—NATIONAL RESEARCH 
INITIATIVE COMPETITION GRANTS 
PROGRAM [RESERVED] 

PART 3415—BIOTECHNOLOGY RISK 
ASSESSMENT RESEARCH GRANTS 
PROGRAM 

Subpart A—General 

Sec. 
3415.1 Applicability of regulations. 
3415.2 Definitions. 
3415.3 Eligibility requirements. 
3415.4 How to apply for a grant. 
3415.5 Evaluation and disposition of applica-

tions. 
3415.6 Grant awards. 
3415.7 Use of funds; changes. 
3415.8 Other Federal statutes and regula-

tions that apply. 
3415.9 Other conditions. 

Subpart B—Scientific Peer Review of 
Research Grant Applications 

3415.10 Establishment and operation of peer 
review groups. 

3415.11 Composition of peer review groups. 
3415.12 Conflicts of interest. 
3415.13 Availability of information. 
3415.14 Proposal review. 
3415.15 Evaluation factors. 

AUTHORITY: 5 U.S.C. 301 and 7 U.S.C. 5921. 

SOURCE: 58 FR 65647, Dec. 15, 1993, unless 
otherwise noted. 

EDITORIAL NOTE: Nomenclature changes to 
part 3415 appear at 76 FR 4811, Jan. 27, 2011. 

Subpart A—General 
§ 3415.1 Applicability of regulations. 

(a) The regulations of this part apply 
to research grants awarded under the 
authority of section 1668 of the Food, 
Agriculture, Conservation, and Trade 
Act of 1990, (7 U.S.C. 5921). Grants 
awarded under this section will support 
biotechnology risk assessment research 
to help address concerns about the ef-
fects of introducing certain bio-
technology products into the environ-
ment and to help regulators develop 
policies concerning the introduction of 
such products. Taking into consider-
ation any determinations made 
through consultations with such enti-
ties as the Animal and Plant Health In-
spection Service, the Forest Service, 
the Environmental Protection Agency, 
the Office of Agricultural Bio-
technology, and the Agricultural Bio-
technology Research Advisory Com-
mittee, the Director of NIFA and Ad-
ministrator of ARS shall determine 
and announce, through publication of a 
Notice in such publications as the FED-
ERAL REGISTER, professional trade jour-
nals, agency or program handbooks, 
the Catalog of Federal Domestic As-
sistance, or any other appropriate 
means, specific areas of research for 
which preproposals or proposals will be 
solicited and the extent that funds are 
available therefor. 

(b) The regulations of this part do 
not apply to grants awarded by the De-
partment of Agriculture under any 
other authority. 

§ 3415.2 Definitions. 
As used in this part: 
(a) Ad hoc reviewers means experts or 

consultants qualified by training and 
experience in particular scientific or 
technical fields to render special expert 
advice, through written evaluations of 
grant applications, in accordance with 
the provisions of this part, on the sci-
entific or technical merit of grant ap-
plications in those fields. 

(b) Administrator means the Adminis-
trator of the Agricultural Research 
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Service (ARS) and any other officer or 
employee of the Department of Agri-
culture to whom the authority in-
volved may be delegated. 

(c) Awarding official means the Direc-
tor or Administrator and any other of-
ficer or employee of the Department to 
whom the authority to issue or modify 
grant instruments has been delegated. 

(d) Biotechnology means any tech-
nique that uses living organisms (or 
parts of organisms) to make or modify 
products, to improve plants or animals, 
or to develop microorganisms for spe-
cific use. The development of materials 
that mimic molecular structures or 
functions of living systems is included. 

(e) Budget period means the interval 
of time (usually 12 months) into which 
the project period is divided for budg-
etary and reporting purposes. 

(f) Department means the Department 
of Agriculture. 

(g) Director means the Director of the 
National Institute of Food and Agri-
culture (NIFA) and any other officer or 
employee of the Department of Agri-
culture to whom the authority in-
volved may be delegated. 

(h) Grant means the award by the Di-
rector or Administrator of funds to a 
grantee to assist in meeting the costs 
of conducting, for the benefit of the 
public, an identified project which is 
intended and designed to establish, dis-
cover, elucidate, or confirm informa-
tion or the underlying mechanisms re-
lating to a research program area iden-
tified in program solicitation. 

(i) Grantee means the entity des-
ignated in the grant award document 
as the responsible legal entity to whom 
a grant is awarded under this part. 

(j) Peer review group means an assem-
bled group of experts or consultants 
qualified by training and experience in 
particular scientific or technical fields 
to give expert advice, in accordance 
with the provisions of this part, on the 
scientific and technical merit of grant 
applications in those fields. 

(k) Principal investigator means a sin-
gle individual who is responsible for 
the scientific and technical direction of 
the project, as designated by the grant-
ee in the grant application and ap-
proved by the Director or Adminis-
trator. 

(l) Project means the particular activ-
ity within the scope of one or more of 
the research program areas identified 
in the annual program solicitation that 
is supported by a grant under this part. 

(m) Project period means the total 
time approved by the Director or Ad-
ministrator for conducting the pro-
posed project as outlined in an ap-
proved grant application. 

(n) Research means any systematic 
study directed toward new or fuller 
knowledge and understanding of the 
subject studied. 

(o) Methodology means the project ap-
proach to be followed to carry out the 
project. 

[58 FR 65647, Dec. 15, 1993, as amended at 76 
FR 4811, Jan. 27, 2011] 

§ 3415.3 Eligibility requirements. 
(a) Except where otherwise prohib-

ited by law, any public or private re-
search or educational institution or or-
ganization shall be eligible to apply for 
and to receive a grant award under this 
part, provided that the applicant quali-
fies as a responsible grantee under the 
criteria set forth in paragraph (b) of 
this section. 

(b) To qualify as responsible, an ap-
plicant must meet the following stand-
ards as they relate to a particular 
project: 

(1) Adequate financial resources for 
performance, the necessary experience, 
organizational and technical qualifica-
tions, and facilities, or a firm commit-
ment, arrangement, or ability to ob-
tain same (including by proposed sub-
agreements); 

(2) Ability to comply with the pro-
posed or required completion schedule 
for the project; 

(3) Satisfactory record of integrity, 
judgment, and performance, including, 
in particular, any prior performance 
under grants or contracts from the 
Federal government; 

(4) Adequate financial management 
system and audit procedures that pro-
vide efficient and effective account-
ability and control of all funds, prop-
erty, and other assets; and 

(5) Otherwise be qualified and eligible 
to receive a grant under the applicable 
laws and regulations. 

(c) Any applicant who is determined 
to be not responsible will be notified in 
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writing of such finding and the basis 
therefor. 

§ 3415.4 How to apply for a grant. 
(a) A program solicitation will be 

prepared and announced through publi-
cations such as the FEDERAL REGISTER, 
professional trade journals, agency or 
program handbooks, the Catalog of 
Federal Domestic Assistance, or any 
other appropriate means, as early as 
practicable each fiscal year. 
The Department may elect to solicit 
preproposals each fiscal year in order 
to eliminate from consideration pro-
posed research that does not address 
narrowly focused program objectives. A 
preproposal will be limited in length 
(in comparison to a full proposal) to al-
leviate waste of time and effort by ap-
plicants in the preparation of proposals 
and USDA staff in the review of pro-
posals. If the Department solicits 
preproposals through publication of the 
annual program solicitation, the De-
partment does not anticipate pub-
lishing a subsequent solicitation for 
full proposals. Applicants submitting 
preproposals deemed appropriate to the 
objectives of this program as set out in 
the annual solicitation will be re-
quested to submit full proposals; the 
full proposals will then be evaluated in 
accordance with § 3415.5 through 
§ 3415.15 of this part. 
The annual program solicitation will 
contain information sufficient to en-
able applicants to prepare preproposals 
or full proposals under this program 
and will be as complete as possible 
with respect to: 

(1) Descriptions of the specific re-
search areas that the Department pro-
poses to support during the fiscal year 
involved, including anticipated funds 
to be awarded; 

(2) Eligibility requirements; 
(3) Obtaining application kits; 
(4) Deadline dates for submission of 

preproposal or proposal packages; 
(5) Name and mailing address to send 

preproposals or proposals; 
(6) Number of copies to submit; and 
(7) Special requirements. 
(b) Application Kit. An Application 

Kit will be made available to any po-
tential grant applicant who requests a 
copy. This kit contains required forms, 
certifications, and instructions appli-

cable to the submission of grant 
preproposals or proposals. 

(c) Format for preproposals. As stated 
above, the Department may elect to so-
licit preproposals under this program. 
Unless otherwise indicated by the De-
partment in the annual program solici-
tation, the following general format 
applies for the preparation of 
preproposals: 

(1) ‘‘Application for Funding (Form 
NIFA–661)’’. All preproposals submitted 
by eligible applicants should contain 
an ‘‘Application for Funding’’, Form 
NIFA–661, which must be signed by the 
proposing principal investigator(s) and 
endorsed by the cognizant authorized 
organizational representative who pos-
sesses the necessary authority to com-
mit the applicant’s time and other rel-
evant resources. The title of the pro-
posal must be brief (80-character max-
imum), yet represent the major thrust 
of the project. Because this title will be 
used to provide information to those 
who may not be familiar with the pro-
posed project, highly technical words 
or phraseology should be avoided where 
possible. In addition, phrases such as 
‘‘investigation of’’ and ‘‘research on’’ 
should not be used. 

(2) Project summary. Each preproposal 
must contain a project summary, the 
text of which may not exceed three (3) 
single- or double-spaced pages. The De-
partment reserves the option of not 
forwarding for further consideration a 
preproposal in which the project sum-
mary page limit is exceeded. The 
project summary is not intended for 
the general reader; consequently, it 
may contain technical language com-
prehensible primarily by persons in dis-
ciplines relating to the food and agri-
cultural sciences. The project summary 
should be a self-contained specific de-
scription of the activity to be under-
taken and should focus on: 

(i) Overall project goal(s) and sup-
porting objectives; 

(ii) Plans to accomplish project 
goal(s); and 

(iii) Relevance or significance of the 
project to United States agriculture. 

(3) Budget. A budget detailing re-
quested support for the proposed 
project period must be included in each 
preproposal. A copy of the form which 
must be used for this purpose, along 
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with instructions for completion, is in-
cluded in the Application Kit identified 
under § 3415.4(b) of this part and may be 
reproduced as needed by applicants. 
Funds may be requested under any of 
the categories listed on the budget 
form, provided that the item or service 
for which support is requested may be 
identified as necessary for successful 
conduct of the proposed project, is al-
lowable under applicable Federal cost 
principles, and is not prohibited under 
any applicable Federal statute. 

(4) Special requirements. (i) The annual 
program solicitation will describe any 
special preproposal submission require-
ments, such as paper size or type pitch 
to be used in the preparation of 
preproposals. The solicitation will also 
describe special program requirements, 
such as conference attendance or elec-
tronic project reporting, for which ap-
plicants may allocate funds when pre-
paring proposed budgets. 

(ii) By signing the ‘‘Application for 
Funding’’ identified under § 3415.4(c)(1) 
in its submission of a preproposal, the 
applicant is certifying compliance with 
the restrictions on the use of appro-
priated funds for lobbying set out in 7 
CFR part 3018. 

(5) Evaluation of preproposals. 
Preproposals shall be evaluated to de-
termine whether the substance of the 
proposed project is appropriate to the 
objectives of this program as set out in 
the annual program solicitation. Sub-
sequently, the Director or Adminis-
trator shall request full proposals from 
those applicants proposing projects 
deemed appropriate to the objectives of 
this program as set out in the annual 
program solicitation. Such proposals 
shall conform to the format for full 
proposals set out below and shall be 
evaluated in accordance with § 3415.5 
through § 3415.15 of this part. 

(d) Format for full proposals. Unless 
otherwise indicated by the Department 
in the annual program solicitation, the 
following general format applies for 
the preparation of full proposals under 
this program: 

(1) ‘‘Application for Funding’’ (Form 
NIFA–661). All full proposals submitted 
by eligible applicants should contain 
an Application for Funding’’, Form 
NIFA–661, which must be signed by the 
proposed principal investigator(s) and 

endorsed by the cognizant authorized 
organizational representative who pos-
sesses the necessary authority to com-
mit the applicant’s time and other rel-
evant resources. Investigators who do 
not sign the full proposal cover sheet 
will not be listed on the grant docu-
ment in the event an award is made. 
The title of the proposal must be brief 
(80-character maximum), yet represent 
The major emphasis of the project. Be-
cause this title will be used to provide 
information to those who may not be 
familiar with the proposed project, 
highly technical words or phraseology 
should be avoided where possible. In 
addition, phrases such as ‘‘investiga-
tion of’’ or ‘‘research on’’ should not be 
used. 

(2) Project summary. Each full pro-
posal must contain a project summary, 
the length of which may not exceed 
three (3) single- or double-spaced pages. 
This summary is not intended for the 
general reader; consequently, it may 
contain technical language comprehen-
sible primarily by persons in dis-
ciplines relating to the food and agri-
cultural sciences. The project summary 
should be a self-contained, specific de-
scription of the activity to be under-
taken and should focus on: 

(i) Overall project goal(s) and sup-
porting objectives; 

(ii) Plans to accomplish project 
goal(s); and 

(iii) Relevance or significance of the 
project to United States agriculture. 

(3) Project description. The specific 
aims of the project must be included in 
all proposals. The text of the project 
description may not exceed 15 single- 
or double-spaced pages. The Depart-
ment reserves the option of not for-
warding for further consideration pro-
posals in which the project description 
exceeds this page limit. The project de-
scription must contain the following 
components: 

(i) Introduction. A clear statement of 
the long-term goal(s) and supporting 
objectives of the proposed project 
should preface the project description. 
The most significant published work in 
the field under consideration, including 
the work of key project personnel on 
the current application, should be re-
viewed. The current status of research 
in the particular scientific field also 
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should be described. All work cited, in-
cluding that of key personnel, should 
be referenced. 

(ii) Progress report. If the proposal is a 
renewal of an existing project sup-
ported under this program, include a 
clearly marked performance report de-
scribing results to date from the pre-
vious award. This section should con-
tain the following information: 

(A) A comparison of actual accom-
plishments with the goals established 
for the previous award; 

(B) The reasons established goals 
were not met, if applicable; and 

(C) A listing of any publications re-
sulting from the award. Copies of re-
prints or preprints may be appended to 
the proposal if desired. 

(4) Rationale and significance. Present 
concisely the rationale behind the pro-
posed project. The objectives’ specific 
relationship and relevance to the area 
in which an application is submitted 
and the objectives’ specific relation-
ship and relevance to potential regu-
latory issues of United States bio-
technology research should be shown 
clearly. Any novel ideas or contribu-
tions that the proposed project offers 
also should be discussed in this section. 

(5) Experimental plan. The hypotheses 
or questions being asked and the meth-
odology to be applied to the proposed 
project should be stated explicitly. 
Specifically, this section must include: 

(i) A description of the investigations 
and/or experiments proposed and the 
sequence in which the investigations or 
experiments are to be performed; 

(ii) Techniques to be used in carrying 
out the proposed project, including the 
feasibility of the techniques; 

(iii) Results expected; 
(iv) Means by which experimental 

data will be analyzed or interpreted; 
(v) Pitfalls that may be encountered; 
(vi) Limitations to proposed proce-

dures; and 
(vii) Tentative schedule for con-

ducting major steps involved in these 
investigations and/or experiments. 
In describing the experimental plan, 
the applicant must explain fully any 
materials, procedures, situations, or 
activities that may be hazardous to 
personnel (whether or not they are di-
rectly related to a particular phase of 
the proposed project), along with an 

outline of precautions to be exercised 
to avoid or mitigate the effects of such 
hazards. 

(6) Facilities and equipment. All facili-
ties and major items of equipment that 
are available for use or assignment to 
the proposed research project during 
the requested period of support should 
be described. In addition, items of non-
expendable equipment necessary to 
conduct and successfully conclude the 
proposed project should be listed. 

(7) Collaborative arrangements. If the 
nature of the proposed project requires 
collaboration or subcontractual ar-
rangements with other research sci-
entists, corporations, organizations, 
agencies, or entities, the applicant 
must identify the collaborator(s) and 
provide a full explanation of the nature 
of the collaboration. Evidence (i.e., let-
ters of intent) should be provided to as-
sure peer reviewers that the collabo-
rators involved have agreed to render 
this service. In addition, the proposal 
must indicate whether or not such a 
collaborative arrangement(s) has the 
potential for conflict(s) of interest. 

(8) Personnel support. To assist peer 
reviewers in assessing the competence 
and experience of the proposed project 
staff, key personnel who will be in-
volved in the proposed project must be 
identified clearly. For each principal 
investigator involved, and for all senior 
associates and other professional per-
sonnel who expect to work on the 
project, whether or not funds are 
sought for their support, the following 
should be included: 

(i) An estimate of the time commit-
ments necessary; 

(ii) Curriculum vitae. The curriculum 
vitae should be limited to a presen-
tation of academic and research cre-
dentials, e.g., educational, employment 
and professional history, and honors 
and awards. Unless pertinent to the 
project, to personal status, or to the 
status of the organization, meetings 
attended, seminars given, or personal 
data such as birth date, marital status, 
or community activities should not be 
included. The vitae shall be no more 
than two pages each in length, exclud-
ing the publication lists. The Depart-
ment reserves the option of not for-
warding for further consideration a 
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proposal in which each vitae exceeds 
the two-page limit; and 

(iii) Publication List(s). A chrono-
logical list of all publications in re-
ferred journals during the past five 
years, including those in press, must be 
provided for each professional project 
member for whom a curriculum vitae is 
provided. Authors should be listed in 
the same order as they appear on each 
paper cited, along with the title and 
complete reference as these items usu-
ally appear in journals. 

(9) Budget. A detailed budget is re-
quired for each year of requested sup-
port. In addition, a summary budget is 
required detailing requested support 
for the overall project period. A copy of 
the form which must be used for this 
purpose, Form NIFA–55, along with in-
structions for completion, is included 
in the Application Kit identified under 
§ 3415.4(b) of this part and may be re-
produced as needed by applicants. 
Funds may be requested under any of 
the categories listed, provided that the 
item or service for which support is re-
quested may be identified as necessary 
for successful conduct of the proposed 
project, is allowable under applicable 
Federal cost principles, and is not pro-
hibited under any applicable Federal 
statute. 

(10) Research involving special consider-
ations. A number of situations encoun-
tered in the conduct of research require 
special information and supporting 
documentation before funding can be 
approved for the project. If any such 
situation is anticipated, the proposal 
must so indicate. It is expected that a 
significant number of proposals will in-
volve the following: 

(i) Recombinant DNA and RNA mol-
ecules. All key personnel identified in a 
proposal and all endorsing officials of a 
proposed performing entity are re-
quired to comply with the guidelines 
established by the National Institutes 
of Health entitled, ‘‘Guidelines for Re-
search Involving Recombinant DNA 
Molecules,’’ as revised. The Applica-
tion Kit, identified above in § 3415.4(b), 
contains a form which is suitable for 
such certification of compliance (Form 
NIFA–662). 

(ii) Human subjects at risk. Responsi-
bility for safeguarding the rights and 
welfare of human subjects used in any 

proposed project supported with grant 
funds provided by the Department rests 
with the performing entity. Regula-
tions have been issued by the Depart-
ment under 7 CFR Part 1c, Protection 
of Human Subjects. In the event that a 
project involving human subjects at 
risk is recommended for award, the ap-
plicant will be required to submit a 
statement certifying that the project 
plan has been reviewed and approved 
by the Institutional Review Board at 
the proposing organization or institu-
tion. The Application Kit, identified 
above in § 3415.4(b), contains a form 
which is suitable for such certification 
(Form NIFA–662). 

(iii) Experimental vertebrate animal 
care. The responsibility for the humane 
care and treatment of any experi-
mental vertebrate animal, which has 
the same meaning as ‘‘animal’’ in sec-
tion 2(g) of the Animal Welfare Act of 
1966, as amended (7 U.S.C. 2132(g)), used 
in any project supported with grant 
funds rests with the performing organi-
zation. In this regard, all key personnel 
associated with any supported project 
and all endorsing officials of the pro-
posed performing entity are required to 
comply with the applicable provisions 
of the Animal Welfare Act of 1966, as 
amended (7 U.S.C. 2131 et seq.) and the 
regulations promulgated thereunder by 
the Secretary of Agriculture in 9 CFR 
parts 1, 2, 3, and 4. The applicant must 
submit a statement certifying that the 
proposed project is in compliance with 
the aforementioned regulations, and 
that the proposed project is either 
under review by or has been reviewed 
and approved by an Institutional Ani-
mal Care and Use Committee. The Ap-
plication Kit, identified above in 
§ 3415.4(b), contains a form which is 
suitable for such certification (Form 
NIFA–662). 

(11) Current and pending support. All 
proposals must list any other current 
public or private research support (in-
cluding in-house support) to which key 
personnel identified in the proposal 
have committed portions of their time, 
whether or not salary support for the 
person(s) involved is included in the 
budget. Analogous information must be 
provided for any pending proposals 
that are being considered by, or that 
will be submitted in the near future to, 
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other possible sponsors, including 
other USDA programs or agencies. 
Concurrent submission of identical or 
similar proposals to other possible 
sponsors will not prejudice proposal re-
view or evaluation by the Director or 
Administrator or experts or consult-
ants engaged by the Director or Ad-
ministrator for this purpose. However, 
a proposal that duplicates or overlaps 
substantially with a proposal already 
reviewed and funded (or that will be 
funded) by another organization or 
agency will not be funded under this 
program. The Application Kit, identi-
fied above in § 3415.4(b), contains a form 
which is suitable for listing current 
and pending support (Form NIFA–663). 

(12) Additions to project description. 
Each project description is expected by 
the Director or Administrator, the 
members of peer review groups, and the 
relevant program staff to be complete 
while meeting the page limit estab-
lished in § 3415.4(d)(3). However, if the 
inclusion of additional information is 
necessary to ensure the equitable eval-
uation of the proposal (e.g., photo-
graphs that do not reproduce well, re-
prints, and other pertinent materials 
that are deemed to be unsuitable for 
inclusion in the text of the proposal), 
the number of copies submitted should 
match the number of copies of the ap-
plication requested in the program so-
licitation. Each set of such materials 
must be identified with the name of the 
submitting organization, and the 
name(s) of the principal investi-
gator(s). Information may not be ap-
pended to a proposal to circumvent 
page limitations prescribed for the 
project description. Extraneous mate-
rials will not be used during the peer 
review process. 

(13) Organizational management infor-
mation. Specific management informa-
tion relating to an applicant shall be 
submitted on a one-time basis prior to 
the award of a grant identified under 
this Part if such information has not 
been provided previously under this or 
another program for which the spon-
soring agency is responsible. The De-
partment will contact an applicant to 
request organizational management in-
formation once a proposal has been rec-
ommended for funding. 

§ 3415.5 Evaluation and disposition of 
applications. 

(a) Evaluation. All proposals received 
from eligible applicants and submitted 
in accordance with deadlines estab-
lished in the annual program solicita-
tion shall be evaluated by the Director 
or Administrator through such officers, 
employees, and others as the Director 
or Administrator determines are 
uniquely qualified in the areas of re-
search represented by particular 
projects. To assist in equitably and ob-
jectively evaluating proposals and to 
obtain the best possible balance of 
viewpoints, the Director or Adminis-
trator shall solicit the advice of peer 
scientists, ad hoc reviewers, or others 
who are recognized specialists in the 
areas covered by the applications re-
ceived and whose general roles are de-
fined in § 3415.2. Specific evaluations 
will be based upon the criteria estab-
lished in subpart B, § 3415.15, unless 
NIFA and/or ARS determine that dif-
ferent criteria are necessary for the 
proper evaluation of proposals in one 
or more specific program areas, or for 
specific types of projects to be sup-
ported, and announces such criteria 
and their relative importance in the 
annual program solicitation. The over-
riding purpose of these evaluations is 
to provide information upon which the 
Director or Administrator may make 
an informed judgment in selecting pro-
posals for support. Incomplete, unclear, 
or poorly organized applications will 
work to the detriment of applicants 
during the peer evaluation process. To 
ensure a comprehensive evaluation, all 
applications should be written with the 
care and thoroughness accorded papers 
for publication. 

(b) Disposition. On the basis of the Di-
rector’s or Administrator’s evaluation 
of an application in accordance with 
paragraph (a) of this section, the Direc-
tor or Administrator will (1) approve 
support using currently available 
funds, (2) defer support due to lack of 
funds or a need for further evaluation, 
or (3) disapprove support for the pro-
posed project in whole or in part. With 
respect to approved projects, the Direc-
tor or Administrator will determine 
the project period (subject to extension 
as provided in § 3415.7(c)) during which 
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the project may be supported. Any de-
ferral or disapproval of an application 
will not preclude its reconsideration or 
a reapplication during subsequent fis-
cal years. 

[58 FR 65647, Dec. 15, 1993, as amended at 80 
FR 81738, Dec. 31, 2015] 

§ 3415.6 Grant awards. 

(a) General. Within the limit of funds 
available for such purpose, the award-
ing official of NIFA or ARS shall make 
grants to those responsible, eligible ap-
plicants whose proposals are judged 
most meritorious in the announced 
program areas under the evaluation 
criteria and procedures set forth in this 
part. The date specified by the Director 
or Administrator as the effective date 
of the grant shall be no later than Sep-
tember 30 of the Federal fiscal year in 
which the project is approved for sup-
port and funds are appropriated for 
such purpose, unless otherwise per-
mitted by law. It should be noted that 
the project need not be initiated on the 
grant effective date, but as soon there-
after as practicable so that project 
goals may be attained within the fund-
ed project period. All funds granted by 
NIFA or ARS under this Part shall be 
expended solely for the purpose for 
which the funds are granted in accord-
ance with the approved application and 
budget, the regulations of this part, 
the terms and conditions of the award, 
the applicable Federal cost principles, 
2 CFR part 200. 

(b) Grant award document and notice of 
grant award—(1) Grant award document. 
The grant award document shall in-
clude at a minimum the following: 

(i) Legal name and address of per-
forming organization or institution to 
whom the Director or Administrator 
has awarded a grant under the terms of 
this Part; 

(ii) Title of project; 
(iii) Name(s) and address(es) of prin-

cipal investigator(s) chosen to direct 
and control approved activities; 

(iv) Identifying grant number as-
signed by the Department; 

(v) Project period, specifying the 
amount of time the Department in-
tends to support the project without 
requiring recompetition for funds; 

(vi) Total amount of Departmental 
financial assistance approved by the 
Director or Administrator during the 
project period; 

(vii) Legal authority(ies) under which 
the grant is awarded; 

(viii) Approved budget plan for cat-
egorizing allocable project funds to ac-
complish the stated purpose of the 
grant award; and 

(ix) Other information or provisions 
deemed necessary by NIFA or ARS to 
carry out their respective granting ac-
tivities or to accomplish the purpose of 
a particular grant. 

(2) Notice of grant award. The notice 
of grant award, in the form of a letter, 
will be prepared and will provide perti-
nent instructions or information to the 
grantee that is not included in the 
grant award document. 

(c) Types of grant instruments. The 
major types of grant instruments shall 
be as follows: 

(1) New grant. This is a grant instru-
ment by which NIFA or ARS agrees to 
support a specified level of effort for a 
project that generally has not been 
supported previously under this pro-
gram. This type of grant is approved on 
the basis of peer review recommenda-
tion. 

(2) Renewal grant. This is a grant in-
strument by which NIFA or ARS 
agrees to provide additional funding for 
a project period beyond that approved 
in an original or amended award. When 
a renewal application is submitted, it 
should include a summary of progress 
to date from the previous granting pe-
riod. A renewal grant shall be based 
upon new application, de novo peer re-
view and staff evaluation, new rec-
ommendation and approval, and a new 
award action reflecting that the grant 
has been renewed. 

(3) Supplemental grant. This is an in-
strument by which NIFA or ARS 
agrees to provide small amounts of ad-
ditional funding under a new or re-
newal grant as specified in paragraphs 
(c)(1) and (c)(2) of this section and may 
involve a short-term (usually six 
months or less) extension of the project 
period beyond that approved in an 
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original or amended award. A supple-
ment is awarded only if required to as-
sure adequate completion of the origi-
nal scope of work and if there is suffi-
cient justification to warrant such ac-
tion. A request of this nature normally 
will not require additional peer review. 

(d) Funding mechanisms. The two 
mechanisms by which NIFA or ARS 
may elect to award new, renewal, and 
supplemental grants are as follows: 

(1) Standard grant. This is a funding 
mechanism whereby NIFA or ARS 
agrees to support a specified level of ef-
fort for a predetermined time period 
without the announced intention of 
providing additional support at a fu-
ture date. 

(2) Continuation grant. This is a fund-
ing mechanism whereby NIFA or ARS 
agrees to support a specified level of ef-
fort for a predetermined period of time 
with a statement of intention to pro-
vide additional support at a future 
date, provided that performance has 
been satisfactory, appropriations are 
available for this purpose, and contin-
ued support would be in the best inter-
ests of the Federal government and the 
public. This kind of mechanism nor-
mally will be awarded for an initial 
one-year period, and any subsequent 
continuation project grants also will be 
awarded in one-year increments. The 
award of a continuation project grant 
to fund an initial or succeeding budget 
period does not constitute an obliga-
tion to fund any subsequent budget pe-
riod. Unless prescribed otherwise by 
NIFA or ARS, a grantee must subject a 
separate application for continued sup-
port for each subsequent fiscal year. 
Requests for such continued support 
must be submitted in duplicate at least 
three months prior to the expiration 
date of the budget period currently 
being funded. Decisions regarding con-
tinued support and the actual funding 
levels of such support in future years 
usually will be made administratively 
after consideration of such factors as 
the grantee’s progress and manage-
ment practices and the availability of 
funds. Since initial peer reviews are 
based upon the full term and scope of 
the original grant application, addi-
tional evaluations of this type gen-
erally are not required prior to succes-
sive years’ support. However, in un-

usual cases (e.g., when the nature of 
the project or key personnel change or 
when the amount of future support re-
quested substantially exceeds the grant 
application originally reviewed and ap-
proved), additional reviews may be re-
quired prior to approving continued 
funding. 

(e) Obligation of the Federal Govern-
ment. Neither the approval of any ap-
plication nor the award of any project 
grant commits or obligates the United 
States in any way to make any re-
newal, supplemental, continuation, or 
other award with respect to any ap-
proved application or portion thereof. 

[58 FR 65647, Dec. 15, 1993, as amended at 79 
FR 76000, Dec. 19, 2014] 

§ 3415.7 Use of funds; changes. 

(a) Delegation of fiscal responsibility. 
The grantee may not in whole or in 
part delegate or transfer to another 
person, institution, or organization the 
responsibility for use or expenditure of 
grant funds. 

(b) Change in project plans. (1) The 
permissible changes by the grantee, 
principal investigator(s), or other key 
project personnel in the approved grant 
shall be limited to changes in method-
ology, techniques, or other aspects of 
the project to expedite achievement of 
the project’s approved goals. If the 
grantee or the principal investigator(s) 
is uncertain whether a particular 
change complies with this provision, 
the question must be referred to the 
awarding official of NIFA or ARS, as 
appropriate, for a final determination. 

(2) Changes in approved goals, or ob-
jectives, shall be requested by the 
grantee and approved in writing by the 
awarding official of NIFA or ARS, as 
appropriate, prior to effecting such 
changes. Normally, no requests for 
such changes that are outside the scope 
of the original approved project will be 
approved. 

(3) Changes in approved project lead-
ership or the replacement or reassign-
ment of other key project personnel 
shall be requested by the grantee and 
approved in writing by the awarding of-
ficial of NIFA or ARS, as appropriate, 
prior to effecting such changes. 

(4) Transfers of actual performance of 
the substantive programmatic work in 
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whole or in part and provisions for pay-
ment of funds, whether or not Federal 
funds are involved, shall be requested 
by the grantee and approved in writing 
by the awarding official of NIFA or 
ARS, as appropriate, prior to effecting 
such changes, unless prescribed other-
wise in the terms and conditions of a 
grant. 

(c) Changes in project period. The 
project period determined pursuant to 
§ 3415.5(b) may be extended by the 
awarding official of NIFA or ARS, as 
appropriate, without additional finan-
cial support, for such additional pe-
riod(s) as the appropriate awarding of-
ficial determines may be necessary to 
complete, or fulfill the purposes of, an 
approved project. Any extension of 
time shall be conditioned upon prior 
request by the grantee and approval in 
writing by the appropriate awarding of-
ficial, unless prescribed otherwise in 
the terms and conditions of a grant. 

(d) Changes in approved budget. The 
terms and conditions of a grant will 
prescribe the circumstances under 
which written approval must be re-
quested and obtained from the award-
ing official of NIFA or ARS, as appro-
priate, prior to instituting changes in 
an approved budget. 

§ 3415.8 Other Federal statutes and 
regulations that apply. 

(a) The Office of Management and 
Budget (‘‘OMB’’) issued guidance on 
Uniform Administrative Requirements, 
Cost Principles, and Audit Require-
ments for Federal Awards at 2 CFR 
part 200 on December 26, 2013. In 2 CFR 
400.1, the Department adopted OMB’s 
guidance in subparts A through F of 2 
CFR part 200, as supplemented by 2 
CFR part 400, as the Department’s poli-
cies and procedures for uniform admin-
istrative requirements, cost principles, 
and audit requirements for federal 
awards. As a result, this regulation 
contains references to 2 CFR part 200 
as it has regulatory effect for the De-
partment’s programs and activities.’’ 

(b) Several other Federal statutes 
and/or regulations apply to grant pro-
posals considered for review or to re-
search project grants awarded under 
this part. These include but are not 
limited to: 

2 CFR part 200—Uniform Administrative Re-
quirements, Cost Principles, and Audit Re-
quirements for Federal Awards. 

2 CFR part 180 and Part 417—OMB Guidelines 
to Agencies on Government-Wide Debar-
ment And Suspension (Nonprocurement) 
and USDA Nonprocurement Debarment 
And Suspension 

7 CFR part 1c—USDA Implementation of the 
Federal Policy for the Protection of 
Human Subjects. 

7 CFR 1.1—USDA Implementation of Free-
dom of Information Act. 

7 CFR part 3—USDA Implementation of OMB 
Circular A–129 Regarding Debt Collection. 

7 CFR part 15, subpart A—USDA Implemen-
tation of Title VI of the Civil Rights Act of 
1964. 

7 CFR part 3407—NIFA Procedures To Imple-
ment the National Environmental Policy 
Act; 

29 U.S.C. 794 (section 504, Rehabilitation Act 
of 1973) and 7 CFR part 15B (USDA imple-
mentation of statute)—prohibiting dis-
crimination based upon physical or mental 
handicap in Federally assisted programs; 
and 

35 U.S.C. 200 et seq.—Bayh-Dole Act, control-
ling allocation of rights to inventions 
made by employees of small business firms 
and domestic nonprofit organizations, in-
cluding universities, in Federally assisted 
programs (implementing regulations are 
contained in 37 CFR part 401). 

[79 FR 76000, Dec. 19, 2014] 

§ 3415.9 Other conditions. 
The Director or Administrator may 

elect to use a portion of available fund-
ing each fiscal year to support an An-
nual Conference, the purpose of which 
will be to bring together scientists and 
regulatory officials relevant to this 
program. At the Annual Conference, 
the participants may offer individual 
opinions regarding research needs, up-
date information and discuss progress, 
or may offer individual opinions on 
areas of risk assessment research ap-
propriate to agricultural bio-
technology. The annual program solici-
tation will indicate whether funds are 
available to support an Annual Con-
ference and, if so, will include instruc-
tions on the preparation and submis-
sion of proposals requesting funds from 
the Department for support of an An-
nual Conference. The Department may 
also elect to require principal inves-
tigators whose research is funded under 
this program to attend an Annual Con-
ference and to present data on the re-
sults of their research efforts. Should 

VerDate Sep<11>2014 09:11 Apr 13, 2017 Jkt 241026 PO 00000 Frm 00324 Fmt 8010 Sfmt 8010 Y:\SGML\241026.XXX 241026pm
an

gr
um

 o
n 

D
S

K
3G

D
R

08
2P

R
O

D
 w

ith
 C

F
R



315 

National Institute of Food and Agriculture § 3415.14 

attendance at an Annual Conference be 
required, the annual program solicita-
tion will so indicate, and principal in-
vestigators may include attendance 
costs in their proposed budgets. 

The Director or Administrator may, 
with respect to any grant or to any 
class of awards, impose additional con-
ditions prior to or at the time of any 
award when, in the Director’s or Ad-
ministrator’s judgment, such condi-
tions are necessary to ensure or pro-
tect advancement of the approved 
project, the interests of the public, or 
the conservation of grant funds. 

Subpart B—Scientific Peer Review 
of Research Grant Applications 

§ 3415.10 Establishment and operation 
of peer review groups. 

Subject to § 3415.5, the Director or 
Administrator shall adopt procedures 
for the conduct of peer reviews and the 
formulation of recommendations under 
§ 3415.14. 

§ 3415.11 Composition of peer review 
groups. 

(a) Peer review group members and 
ad hoc reviewers will be selected based 
upon their training and experience in 
relevant scientific or technical fields, 
taking into account the following fac-
tors: 

(1) The level of formal scientific or 
technical education by the individual 
and the extent to which an individual 
is engaged in relevant research activi-
ties; 

(2) The need to include as peer re-
viewers experts from various areas of 
specialization within relevant sci-
entific or technical fields; 

(3) The need to include as peer re-
viewers experts from a variety of orga-
nizational types (e.g., universities, 
Federal laboratories, industry, private 
consultant(s), Federal and State regu-
latory agencies, environmental organi-
zations) and geographic locations; and 

(4) The need to maintain a balanced 
composition of peer review groups re-
lated to minority and female represen-
tation and an equitable age distribu-
tion. 

(b) [Reserved] 

§ 3415.12 Conflicts of interest. 

Members of peer review groups cov-
ered by this part are subject to rel-
evant provisions contained in title 18 of 
the United States Code relating to 
criminal activity, Departmental regu-
lations governing employee respon-
sibilities and conduct (part O of this 
title), and Executive Order No. 11222, as 
amended. 

§ 3415.13 Availability of information. 

Information regarding the peer re-
view process will be made available to 
the extent permitted under the Free-
dom of Information Act (5 U.S.C. 552), 
the Privacy Act (5 U.S.C. 552a.), and 
implementing Departmental regula-
tions (part 1 of this title). 

§ 3415.14 Proposal review. 

(a) All grant applications will be ac-
knowledged. Prior to technical exam-
ination, a preliminary review will be 
made for responsiveness to the pro-
gram solicitation (e.g., relationship of 
application to announced program 
area). Proposals that do not fall within 
the guidelines as stated in the program 
solicitation will be eliminated from 
competition and will be returned to the 
applicant. 

(b) All applications will be carefully 
reviewed by the Director or Adminis-
trator, qualified officers or employees 
of the Department, the respective peer 
review group, and ad hoc reviewers, as 
required. Written comments will be so-
licited from ad hoc reviewers when re-
quired, and individual written com-
ments and in-depth discussions will be 
provided by peer review group members 
prior to recommending applications for 
funding. Applications will be ranked 
and support levels recommended within 
the limitation of total available fund-
ing for each research program area as 
announced in the program solicitation. 

(c) No awarding official will make a 
grant based upon an application cov-
ered by this part unless the application 
has been reviewed in accordance with 
the provisions of this part and unless 
said reviewers have made recommenda-
tions concerning the scientific merit 
and relevance to the program of such 
application. 
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(d) Except to the extent otherwise 
provided by law, such recommenda-
tions are advisory only and are not 
binding on program officers or on the 
awarding officials of NIFA and ARS. 

§ 3415.15 Evaluation factors. 

In carrying out its review under 
§ 3415.14, the peer review group will 
take into account the following factors 
unless, pursuant to § 3415.5(a), different 
evaluation criteria are specified in the 
annual program solicitation: 

(a) Scientific merit of the proposal. 
(1) Conceptual adequacy of hypoth-

esis; 
(2) Clarity and delineation of objec-

tives; 
(3) Adequacy of the description of the 

undertaking and suitability and feasi-
bility of methodology; 

(4) Demonstration of feasibility 
through preliminary data; 

(5) Probability of success of project; 
(6) Novelty, uniqueness and origi-

nality; and 
(7) Appropriateness to regulation of 

biotechnology and risk assessment. 
(b) Qualifications of proposed project 

personnel and adequacy of facilities. 
(1) Training and demonstrated aware-

ness of previous and alternative ap-
proaches to the problem identified in 
the proposal, and performance record 
and/or potential for future accomplish-
ments; 

(2) Time allocated for systematic at-
tainment of objectives; 

(3) Institutional experience and com-
petence in subject area; and 

(4) Adequacy of available or obtain-
able support personnel, facilities, and 
instrumentation. 

(c) Relevance of project to solving 
biotechnology regulatory uncertainty 
for United States agriculture. 

(1) Scientific contribution of research 
in leading to important discoveries or 
significant breakthroughs in an-
nounced program areas; and 

(2) Relevance of the risk assessment 
research to agriculture and environ-
mental regulations. 

PART 3418—STAKEHOLDER INPUT 
REQUIREMENTS FOR RECIPIENTS 
OF AGRICULTURAL RESEARCH, 
EDUCATION, AND EXTENSION 
FORMULA FUNDS 

Sec. 
3418.1 Definitions. 
3418.2 Scope and purpose. 
3418.3 Applicability. 
3418.4 Reporting requirement. 
3418.5 Failure to comply and report. 
3418.6 Prohibition. 

AUTHORITY: 5 U.S.C. 301; 7 U.S.C. 7612(c)(2). 

SOURCE: 65 FR 5998, Feb. 8, 2000, unless oth-
erwise noted. 

§ 3418.1 Definitions. 
As used in this part: 
1862 institution means a college or 

university eligible to receive funds 
under the Act of July 2, 1862 (7 U.S.C. 
301, et seq.). 

1890 institution means a college or 
university eligible to receive funds 
under the Act of August 30, 1890 (7 
U.S.C. 321, et seq.), including Tuskegee 
University. 

1994 institution means an institution 
as defined in section 532 of the Equity 
in Educational Land-Grant Status Act 
of 1994 (7 U.S.C. 301 note). 

Formula funds means agricultural re-
search funds provided to 1862 institu-
tions and agricultural experiment sta-
tions under the Hatch Act of 1887 (7 
U.S.C. 361a, et seq.); extension funds 
provided to 1862 institutions under sec-
tions 3(b) and 3(c) of the Smith-Lever 
Act (7 U.S.C. 343(b) and (c)) and section 
208(c) of the District of Columbia Pub-
lic Postsecondary Education Reorga-
nization Act, Pub. L. 93–471; agricul-
tural extension and research funds pro-
vided to 1890 institutions under sec-
tions 1444 and 1445 of the National Agri-
cultural Research, Extension, and 
Teaching Policy Act of 1977 
(NARETPA)(7 U.S.C. 3221 and 3222); 
education formula funds provided to 
1994 institutions under section 534(a) of 
the Equity in Educational Land-Grant 
Status Act of 1994 (7 U.S.C. 301 note); 
research funds provided to forestry 
schools under the McIntire-Stennis Act 
of 1962 (16 U.S.C. 582a, et seq.); and ani-
mal health and disease research funds 
provided to veterinary schools and ag-
ricultural experiment stations under 
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section 1433 of NARETPA (7 U.S.C. 
3195). 

Recipient institution means any 1862 
institution, 1890 institution, 1994 insti-
tution, or any other institution that 
receives formula funds from the De-
partment of Agriculture. 

Seek stakeholder input means an open, 
fair, and accessible process by which 
individuals, groups, and organizations 
may have a voice, and one that treats 
all with dignity and respect. 

Stakeholder means any person who 
has the opportunity to use or conduct 
agricultural research, extension, or 
education activities of recipient insti-
tutions. 

§ 3418.2 Scope and Purpose. 
Section 102(c) of the Agricultural Re-

search, Extension, and Education Re-
form Act of 1998 (7 U.S.C. 7612(c)) re-
quires land-grant institutions, as a 
condition of receipt of formula funds, 
to solicit and consider input and rec-
ommendations from stakeholders con-
cerning the use of formula funds. This 
regulation implements this require-
ment consistently for all recipient in-
stitutions that receive formula funds. 

§ 3418.3 Applicability. 
To obtain formula funds after Sep-

tember 30, 1999, each recipient institu-
tion shall establish and implement a 
process for obtaining stakeholder input 
on the uses of formula funds in accord-
ance with this part. 

§ 3418.4 Reporting requirement. 
Each recipient institution shall re-

port to the Department of Agriculture 
by October 1 of each fiscal year, the 
following information related to stake-
holder input and recommendations: 

(a) Actions taken to seek stakeholder 
input that encourages their participa-
tion; 

(b) A brief statement of the process 
used by the recipient institution to 
identify individuals and groups who are 
stakeholders and to collect input from 
them; and 

(c) A statement of how collected 
input was considered. 

§ 3418.5 Failure to comply and report. 
Formula funds may be withheld and 

redistributed if a recipient institution 

fails to either comply with § 3418.3 or 
report under § 3418.4. 

§ 3418.6 Prohibition. 
A recipient institution shall not re-

quire input from stakeholders as a con-
dition of receiving the benefits of, or 
participating in, the agricultural re-
search, education, or extension pro-
grams of the recipient institution. 

PART 3419—MATCHING FUNDS RE-
QUIREMENT FOR AGRICULTURAL 
RESEARCH AND EXTENSION FOR-
MULA FUNDS AT 1890 LAND- 
GRANT INSTITUTIONS, INCLUDING 
TUSKEGEE UNIVERSITY, AND AT 
1862 LAND-GRANT INSTITUTIONS 
IN INSULAR AREAS 

Sec. 
3419.1 Definitions. 
3419.2 Matching funds. 
3419.3 Determination of non-Federal sources 

of funds. 
3419.4 Limited waiver authority. 
3419.5 Certification of matching funds. 
3419.6 Use of matching funds. 
3419.7 Redistribution of funds. 

AUTHORITY: 5 U.S.C. 301, 7 U.S.C. 3222d; Sec. 
753, Pub. L. No. 105–277, 112 Stat. 2681–33. 

SOURCE: 65 FR 21631, Apr. 21, 2000, unless 
otherwise noted. 

§ 3419.1 Definitions. 
As used in this part: 
Eligible institution means a college or 

university eligible to receive funds 
under the Act of August 30, 1890 (7 
U.S.C. 321 et seq.) (commonly known as 
the Second Morrill Act), including 
Tuskegee University, or a college or 
university designated under the Act of 
July 2, 1862 (7 U.S.C. 301, et seq.) (com-
monly known as the First Morrill Act) 
and located in the Commonwealth of 
Puerto Rico and the insular areas of 
American Samoa, Guam, Micronesia, 
Northern Marianas, and the Virgin Is-
lands. 

Formula funds means agricultural re-
search funds provided to the eligible 
institutions under section 1445 of the 
National Agricultural Research, Exten-
sion, and Teaching Policy Act of 1977 
(NARETPA), as amended, or under sec-
tion 3 of the Hatch Act of 1887, 7 U.S.C. 
361c, and agricultural extension funds 
provided to the eligible institutions 
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under section 1444 of NARETPA or 
under sections 3(b) and (c) of the 
Smith-Lever Act, 7 U.S.C. 343(b) and 
(c). 

Matching funds means funds from 
non-Federal sources made available by 
the State to the eligible institutions: 

(a) For programs or activities that 
fall within the purposes of agricultural 
research and cooperative extension 
under sections 1444 and 1445 of 
NARETPA, the Hatch Act of 1887, and 
the Smith-Lever Act; or 

(b) For qualifying educational activi-
ties. Matching funds means cash con-
tributions and excludes in-kind match-
ing contributions. 

Non-Federal sources means funds 
made available by the State to the eli-
gible institution either through direct 
appropriation or under any authority 
(other than authority to charge tuition 
and fees paid by students) provided by 
a State to an eligible institution to 
raise revenue, such as gift acceptance 
authority or user fees. 

Qualifying educational activities means 
programs that address food and agri-
cultural sciences components of an eli-
gible institution. 

Secretary means the Secretary of Ag-
riculture and any other officer or em-
ployee of the Department of Agri-
culture to whom the authority in-
volved may be delegated. 

State means the government of any 
one of the fifty States, the Common-
wealth of Puerto Rico, Guam, Amer-
ican Samoa, the Commonwealth of 
Northern Marianas, the Virgin Islands 
of the United States, the Republic of 
Palau, the Republic of the Marshall Is-
lands, and the Federated States of Mi-
cronesia. 

§ 3419.2 Matching funds. 
The distribution of formula funds 

shall be subject to the following 
matching requirements: 

(a) For fiscal year 2000, matching 
funds shall equal not less than 30 per-
cent of the formula funds to be distrib-
uted to the eligible institution; 

(b) For fiscal year 2001, matching 
funds shall equal not less than 45 per-
cent of the formula funds to be distrib-
uted to the eligible institution; and 

(c) For fiscal year 2002 and each fiscal 
year thereafter, the matching funds 

shall equal not less than 50 percent of 
the formula funds to be distributed to 
the eligible institution. 

§ 3419.3 Determination of non-Federal 
sources of funds. 

Each eligible institution shall submit 
by September 30, 1999, a report describ-
ing for fiscal year 1999: 

(a) The sources of non-Federal funds 
made available to the eligible institu-
tions for agricultural research, exten-
sion, and qualified educational activity 
to meet the matching requirements of 
section 1449 of NARETPA, as amended; 
and 

(b) The amount of funds generally 
available from each source. This report 
for the fiscal year ending September 30, 
1999, may also include a request for a 
waiver of the matching funds require-
ment for fiscal year 2000. 

§ 3419.4 Limited waiver authority. 

The Secretary may waive the match-
ing funds requirement for fiscal year 
2000 for an eligible institution of a 
State if the Secretary determines that, 
based on the report received under 
§ 3419.3, the State will be unlikely to 
satisfy the matching requirement. The 
criteria to waive the match in fiscal 
year 2000 may include: 

(a) Natural disaster, flood, fire, tor-
nado, hurricane, or drought; 

(b) State and/or institution facing a 
financial crisis; or 

(c) Demonstration of a good faith ef-
fort to obtain funds. Approval or dis-
approval of the request for a waiver 
will be based on the report submitted 
under § 3419.3. The Secretary may not 
waive the matching requirement for 
any fiscal year other than fiscal year 
2000. 

§ 3419.5 Certification of matching 
funds. 

Prior to the distribution of formula 
funds each fiscal year, each eligible in-
stitution must certify as to the avail-
ability of matching funds. Eligible in-
stitutions may revise their certifi-
cation of matching funds through July 
1 of the fiscal year in which funds are 
appropriated. 
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§ 3419.6 Use of matching funds. 
The required matching funds for the 

formula programs shall be used by an 
eligible institution for agricultural re-
search and extension activities that 
have been approved in the plan of work 
required under sections 1444(d) and 
1445(c) of the National Agricultural Re-
search, Extension, and Teaching Policy 
Act of 1977, section 7 of the Hatch Act 
of 1887, section 4 of the Smith-Lever 
Act, or for approved qualifying edu-
cation activities. 

§ 3419.7 Redistribution of funds. 
All formula funds not matched and 

reported under § 3419.5 by July 1 of each 
fiscal year will be reapportioned to the 
other eligible institutions who have 
satisfied their current fiscal year re-
quirement for matching funds for the 
formula funds. Unmatched research 
and extension funds will be reappor-
tioned in accordance with the research 
and extension statutory distribution 
formulas applicable to the 1890 and 1862 
land-grant institutions, respectively. 
Any redistribution of funds shall be 
subject to the same matching require-
ment under § 3419.2. 

PART 3430—COMPETITIVE AND 
NONCOMPETITIVE NON-FOR-
MULA FEDERAL ASSISTANCE 
PROGRAMS—GENERAL AWARD 
ADMINISTRATIVE PROVISIONS 

Subpart A—General Information 

Sec. 
3430.1 Applicability of regulations. 
3430.2 Definitions. 
3430.3 Deviations. 
3430.4 Other Federal statutes and regula-

tions that apply. 

Subpart B—Pre-award: Solicitation and 
Application 

3430.11 Competition. 
3430.12 Requests for applications. 
3430.13 Letter of intent to submit an appli-

cation. 
3430.14 Types of applications; types of award 

instruments. 
3430.15 Stakeholder input. 
3430.16 Eligibility requirements. 
3430.17 Content of an application. 
3430.18 Submission of an application. 
3430.19 Resubmission of an application. 
3430.20 Acknowledgment of an application. 

3430.21 Confidentiality of applications and 
awards. 

Subpart C—Pre-award: Application Review 
and Evaluation 

3430.31 Guiding principles. 
3430.32 Preliminary application review. 
3430.33 Selection of reviewers. 
3430.34 Evaluation criteria. 
3430.35 Review of noncompetitive applica-

tions. 
3430.36 Procedures to minimize or eliminate 

duplication of effort. 
3430.37 Feedback to applicants. 

Subpart D—Award 

3430.41 Administration. 
3430.42 Special award conditions. 

Subpart E—Post-award and Closeout 

3430.51 Payment. 
3430.52 Cost sharing and matching. 
3430.53 Program income. 
3430.54 Indirect costs. 
3430.55 Technical reporting. 
3430.56 Financial reporting. 
3430.57 Project meetings. 
3430.58 Prior approvals. 
3430.59 Review of disallowed costs. 
3430.60 Suspension, termination, and with-

holding of support. 
3430.61 Debt collection. 
3430.62 Award appeals procedures. 
3430.63 Expiring appropriations. 

Subpart F—Specialty Crop Research 
Initiative 

3430.200 Applicability of regulations. 
3430.201 Purpose. 
3430.202 Definitions. 
3430.203 Eligibility. 
3430.204 Project types and priorities. 
3430.205 Funding restrictions. 
3430.206 Matching requirements. 
3430.207 Duration of awards. 
3430.208 Review of applications. 
3430.209 Emergency Citrus Disease Research 

and Extension Program. 

Subpart G—Agriculture and Food 
Research Initiative 

3430.300 Applicability of regulations. 
3430.301 Purpose. 
3430.302 Definitions. 
3430.303 Eligibility. 
3430.304 Project Types and priorities. 
3430.305 Funding restrictions. 
3430.306 Matching requirements. 
3430.307 Coordination and stakeholder input 

requirements. 
3430.308 Duration of awards. 
3430.309 Priority areas. 
3430.310 Allocation of AFRI funds. 
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3430.311 Allocation of research funds. 
3430.312 Emphasis on Sustainable Agri-

culture. 
3430.313 Inclusion of research topics pro-

posed by national and state commodity 
boards in request for applications. 

Subpart H—Organic Agriculture Research 
and Extension Initiative 

3430.400 Applicability of regulations. 
3430.401 Purpose. 
3430.402 [Reserved] 
3430.403 Eligibility. 
3430.404 Project types and priorities. 
3430.405 Funding restrictions. 
3430.406 Matching requirements. 
3430.407 Program requirements. 

Subpart I—Integrated Research, Education, 
and Extension Competitive Grants Program 

3430.500 Applicability of regulations. 
3430.501 Purpose. 
3430.502 Definitions. 
3430.503 Eligibility. 
3430.504 Project types and priorities. 
3430.505 Funding restrictions. 
3430.506 Matching requirements. 
3430.507 Program requirements. 

Subpart J—Beginning Farmer and Rancher 
Development Program 

3430.600 Applicability of regulations. 
3430.601 Purpose. 
3430.602 Definitions. 
3430.603 Eligibility. 
3430.604 Project types and priorities. 
3430.605 Funding restrictions. 
3430.606 Matching requirements. 
3430.607 Stakeholder input. 
3430.608 Review criteria. 
3430.609 Other considerations. 

Subpart K—Biomass Research and 
Development Initiative 

3430.700 Applicability of regulations. 
3430.701 Purpose. 
3430.702 Definitions. 
3430.703 Eligibility. 
3430.704 Project types and priorities. 
3430.705 Funding restrictions. 
3430.706 Matching requirements. 
3430.707 Administrative duties. 
3430.708 Review criteria. 
3430.709 Duration of awards. 

Subpart L—Capacity Building Grants for 
Non-Land Grant Colleges of Agri-
culture Program 

3430.800 Applicability. 
3430.801 Purpose. 
3430.802 Definitions. 
3430.803 Eligibility. 

3430.804 Project types and priorities. 
3430.805 Funding restrictions. 
3430.806 Matching requirements. 
3430.807 Duration of grant. 

Subpart M—New Era Rural Technology 
Competitive Grants Program 

3430.900 Applicability of regulations. 
3430.901 Purpose. 
3430.902 Definitions. 
3430.903 Eligibility. 
3430.904 Project types and priorities. 
3430.905 Funding restrictions. 
3430.906 Matching requirements. 
3430.907 Stakeholder input. 
3430.908 Review criteria. 
3430.909 Other considerations. 

Subpart N [Reserved] 

Subpart O—Sun Grant Program 

3430.1000 Applicability of regulations. 
3430.1001 Purpose. 
3430.1002 Definitions. 
3430.1003 Eligibility. 
3430.1004 Project types and priorities. 
3430.1005 Funding restrictions. 
3430.1006 Matching requirements. 
3430.1007 Planning activities. 
3430.1008 Sun Grant Information Analysis 

Center. 
3430.1009 Administrative duties. 
3430.1010 Review criteria. 
3430.1011 Duration of awards. 

Subpart P—Food Insecurity Nutrition 
Incentive Program 

3430.1100 Applicability of regulations. 
3430.1101 Purpose. 
3430.1102 Definitions. 
3430.1103 Eligibility. 
3430.1104 Project types and priorities. 
3430.1105 Funding restrictions. 
3430.1106 Matching requirements. 
3430.1107 Program requirements. 
3430.1108 Priorities. 

AUTHORITY: 7 U.S.C. 3316; Pub. L. 106–107 (31 
U.S.C. 6101 note) 

SOURCE: 74 FR 45740, Sept. 4, 2009, unless 
otherwise noted. 

Subpart A—General Information 

§ 3430.1 Applicability of regulations. 
(a) General. This part provides agency 

specific regulations regarding the ap-
plication for, and evaluation, award, 
and post-award administration of, Na-
tional Institute of Food and Agri-
culture (NIFA) awards, and is supple-
mentary to the USDA uniform assist-
ance regulations at 2 CFR part 200, as 
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applicable. These regulations apply to 
the following types of Federal assist-
ance awards: Grants and cooperative 
agreements. 

(b) Competitive programs. This part ap-
plies to all agricultural research, edu-
cation, and extension competitive and 
related programs for which NIFA has 
administrative or other authority, as 
well as any other Federal assistance 
program delegated to the NIFA Direc-
tor . In cases where regulations of this 
part conflict with existing regulations 
of NIFA in Title 7 (i.e., 7 CFR parts 3400 
through 3499) of the Code of Federal 
Regulations, regulations of this part 
shall supersede. This part does not 
apply to the Small Business Innovation 
Research (SBIR) Program (7 CFR part 
3403) and the Veterinary Medicine Loan 
Repayment Program (VMLRP) author-
ized under section 1415A of the Na-
tional Agricultural Research, Exten-
sion, and Teaching Policy Act of 1977 
(NARETPA) (7 U.S.C. 3151a). 

(c) Noncompetitive programs. Subparts 
A, B, D, and E, as well as § 3430.35 of 
subpart C, apply to all noncompetitive 
agricultural research, education, and 
extension programs administered by 
NIFA, as well as any other Federal as-
sistance program delegated to the 
NIFA Director. 

(d) Federal assistance programs admin-
istered on behalf of other agencies. Sub-
parts A through E, as appropriate, 
apply to competitive and noncompeti-
tive grants and cooperative agreements 
administered on behalf of other agen-
cies of the Federal Government. Re-
quirements specific to these Federal 
assistance programs will be included in 
the program solicitations or requests 
for applications (RFAs). 

(e) Federal assistance programs admin-
istered jointly with other agencies. Sub-
parts A through E, as appropriate, 
apply to competitive and noncompeti-
tive grants and cooperative agreements 
administered jointly with other agen-
cies of the Federal Government. Re-
quirements specific to these Federal 
assistance programs will be included in 
the appropriate program solicitations 
or RFAs published by both or either 
agency. 

(f) Formula fund grants programs. This 
part does not apply to any of the for-
mula grant programs administered by 

NIFA. Formula funds are the research 
funds provided to 1862 Land-Grant In-
stitutions and agricultural experiment 
stations under the Hatch Act of 1887 (7 
U.S.C. 361a, et seq.); extension funds 
provided to 1862 Land-Grant Institu-
tions under sections 3(b) and 3(c) of the 
Smith-Lever Act (7 U.S.C. 343(b) and 
(c)) and section 208(c) of the District of 
Columbia Public Postsecondary Edu-
cation Reorganization Act, Public Law 
93–471; agricultural extension and re-
search funds provided to 1890 Land- 
Grant Institutions under sections 1444 
and 1445 of NARETPA (7 U.S.C. 3221 and 
3222); expanded food and nutrition edu-
cation program funds authorized under 
section 3(d) of the Smith-Lever Act (7 
U.S.C. 343(d)) to the 1862 Land-Grant 
Institutions and the 1890 Land-Grant 
Institutions; extension funds under the 
Renewable Resources Extension Act of 
1978 (16 U.S.C. 1671, et seq.) for the 1862 
Land-Grant institutions and the 1890 
Land-Grant Institutions; research 
funds provided to the 1862 Land-Grant 
Institutions, 1890 Land-Grant Institu-
tions, and forestry schools under the 
McIntire-Stennis Cooperative Forestry 
Act (16 U.S.C. 582a, et seq.); and animal 
health and disease research funds pro-
vided to veterinary schools and agri-
cultural experiment stations under sec-
tion 1433 of NARETPA (7 U.S.C. 3195). 

[74 FR 45740, Sept. 4, 2009, as amended at 79 
FR 76000, Dec. 19, 2014] 

§ 3430.2 Definitions. 
As used in this part: 
1862 Land-Grant Institution means an 

institution eligible to receive funds 
under the Act of July 2, 1862, as amend-
ed (7 U.S.C. 301, et seq.). Unless other-
wise stated for a specific program, this 
term includes a research foundation 
maintained by such an institution. 

1890 Land-Grant Institution means one 
of those institutions eligible to receive 
funds under the Act of August 30, 1890, 
as amended (7 U.S.C. 321, et seq.), in-
cluding Tuskegee University and West 
Virginia State University. Unless oth-
erwise stated for a specific program, 
this term includes a research founda-
tion maintained by such an institution. 

1994 Land-Grant Institution means one 
of those institutions as defined in sec-
tion 532 of the Equity in Educational 
Land-Grant Status Act of 1994, as 
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amended (7 U.S.C. 301 note). These in-
stitutions are commonly referred to as 
Tribal Colleges or Universities. 

Advisory Board means the National 
Agricultural Research, Extension, Edu-
cation, and Economics Advisory Board 
(as established under section 1408 of 
NARETPA (7 U.S.C. 3123). 

Agricultural research means research 
in the food and agricultural sciences. 

Applied research means research that 
includes expansion of the findings of 
fundamental research to uncover prac-
tical ways in which new knowledge can 
be advanced to benefit individuals and 
society. 

Authorized Departmental Officer or 
ADO means the Secretary or any em-
ployee of the Department with dele-
gated authority to issue or modify 
award instruments on behalf of the 
Secretary. 

Authorized Representative or AR 
means the President or Chief Executive 
Officer of the applicant organization or 
the official, designated by the Presi-
dent or Chief Executive Officer of the 
applicant organization, who has the au-
thority to commit the resources of the 
organization to the project. 

Award means financial assistance 
that provides support or stimulation to 
accomplish a public purpose. Awards 
may be grants or cooperative agree-
ments. 

Budget period means the interval of 
time (usually 12 months) into which 
the project period is divided for budg-
etary and reporting purposes. 

Cash contributions means the recipi-
ent’s cash outlay, including the outlay 
of money contributed to the recipient 
by non-Federal third parties. 

Certification of Non-Land-Grant Col-
lege of Agriculture status means an insti-
tution that followed NIFA’s Process for 
Non-Land Grant College of Agriculture 
(NLGCA) Designation and received a 
certification of NLGCA designation 
from NIFA (see § 3430.16(c)). 

College or university means, unless de-
fined in a separate subpart, an edu-
cational institution in any State 
which: 

(1) Admits as regular students only 
persons having a certificate of gradua-
tion from a school providing secondary 
education, or the recognized equivalent 
of such a certificate; 

(2) Is legally authorized within such 
State to provide a program of edu-
cation beyond secondary education; 

(3) Provides an educational program 
for which a bachelor’s degree or any 
other higher degree is awarded; 

(4) Is a public or other nonprofit in-
stitution; and 

(5) Is accredited by a nationally rec-
ognized accrediting agency or associa-
tion. Unless otherwise stated for a spe-
cific program, this term includes a re-
search foundation maintained by such 
an institution. 

Cooperative agreement means the 
award by the Authorized Departmental 
Officer of funds to an eligible awardee 
to assist in meeting the costs of con-
ducting for the benefit of the public, an 
identified project which is intended 
and designed to accomplish the purpose 
of the program as identified in the pro-
gram solicitation or RFA, and where 
substantial involvement is expected be-
tween NIFA and the awardee when car-
rying out the activity contemplated in 
the agreement. 

Department means the United States 
Department of Agriculture. 

Director means the Director of NIFA 
and any other officer or employee of 
NIFA to whom the authority involved 
is delegated. 

Education activity or teaching activity 
means formal classroom instruction, 
laboratory instruction, and practicum 
experience in the food and agricultural 
sciences and other related matters 
such as faculty development, student 
recruitment and services, curriculum 
development, instructional materials 
and equipment, and innovative teach-
ing methodologies. 

Established and demonstrated capacity 
means that an organization has met 
the following criteria: 

(1) Conducts any systematic study di-
rected toward new or fuller knowledge 
and understanding of the subject stud-
ied; or, 

(2) Systematically relates or applies 
the findings of research or scientific 
experimentation to the application of 
new approaches to problem solving, 
technologies, or management prac-
tices; and 

(3) Has facilities, qualified personnel, 
independent funding, and prior projects 
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and accomplishments in research or 
technology transfer. 

Extension means informal education 
programs conducted in the States in 
cooperation with the Department. 

Extension activity means an act or 
process that delivers science-based 
knowledge and informal educational 
programs to people, enabling them to 
make practical decisions. 

Food and agricultural sciences means 
basic, applied, and developmental re-
search, extension, and teaching activi-
ties in food and fiber, agricultural, re-
newable energy and natural resources, 
forestry, and physical and social 
sciences, including activities relating 
to the following: 

(1) Animal health, production, and 
well-being. 

(2) Plant health and production. 
(3) Animal and plant germ plasm col-

lection and preservation. 
(4) Aquaculture. 
(5) Food safety. 
(6) Soil, water, and related resource 

conservation and improvement. 
(7) Forestry, horticulture, and range 

management. 
(8) Nutritional sciences and pro-

motion. 
(9) Farm enhancement, including fi-

nancial management, input efficiency, 
and profitability. 

(10) Home economics. 
(11) Rural human ecology. 
(12) Youth development and agricul-

tural education, including 4–H clubs. 
(13) Expansion of domestic and inter-

national markets for agricultural com-
modities and products, including agri-
cultural trade barrier identification 
and analysis. 

(14) Information management and 
technology transfer related to agri-
culture. 

(15) Biotechnology related to agri-
culture. 

(16) The processing, distributing, 
marketing, and utilization of food and 
agricultural products. 

Fundamental research means research 
that increases knowledge or under-
standing of the fundamental aspects of 
phenomena and has the potential for 
broad application, and has an effect on 
agriculture, food, nutrition, or the en-
vironment. 

Graduate degree means a Master’s or 
doctoral degree. 

Grant means the award by the Au-
thorized Departmental Officer of funds 
to an eligible grantee to assist in meet-
ing the costs of conducting for the ben-
efit of the public, an identified project 
which is intended and designed to ac-
complish the purpose of the program as 
identified in the program solicitation 
or RFA. 

Grantee means the organization des-
ignated in the grant award document 
as the responsible legal entity to which 
a grant is awarded. 

Insular area means the Common-
wealth of Puerto Rico, Guam, Amer-
ican Samoa, the Commonwealth of the 
Northern Mariana Islands, the Fed-
erated States of Micronesia, the Repub-
lic of the Marshall Islands, the Repub-
lic of Palau, and the Virgin Islands of 
the United States. 

Integrated project means a project in-
corporating two or three components 
of the agricultural knowledge system 
(research, education, and extension) 
around a problem area or activity. 

Land-grant Institutions means the 1862 
Land-Grant Institutions, 1890 Land- 
Grant Institutions, and 1994 Land- 
Grant Institutions. 

Matching or cost sharing means that 
portion of allowable project or program 
costs not borne by the Federal Govern-
ment, including the value of in-kind 
contributions. 

Merit review means an evaluation of a 
proposed project or elements of a pro-
posed program whereby the technical 
quality and relevance to regional or 
national goals are assessed. 

Merit reviewers means peers and other 
individuals with expertise appropriate 
to conduct merit review of a proposed 
project. 

Methodology means the project ap-
proach to be followed. 

Mission-linked research means re-
search on specifically identified agri-
cultural problems which, through a 
continuum of efforts, provides informa-
tion and technology that may be trans-
ferred to users and may relate to a 
product, practice, or process. 

National laboratories include Federal 
laboratories that are government- 
owned contractor-operated or govern-
ment-owned government-operated. 
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Non-citizen national of the United 
States means the award by the Author-
ized Departmental Officer of funds to 
an eligible awardee to assist in meet-
ing the costs of conducting for the ben-
efit of the public, an identified project 
which is intended and designed to ac-
complish the purpose of the program as 
identified in the program solicitation 
or RFA, and where substantial involve-
ment is expected between NIFA and 
the awardee when carrying out the ac-
tivity contemplated in the agreement. 

Peer reviewers means experts or con-
sultants qualified by training and expe-
rience to give expert advice on the sci-
entific and technical merit of applica-
tions or the relevance of those applica-
tions to one or more of the application 
evaluation criteria. Peer reviewers 
may be adhoc or convened as a panel. 

Prior approval means written ap-
proval by an Authorized Departmental 
Officer evidencing prior consent. 

Private research organization means 
any non-governmental corporation, 
partnership, proprietorship, trust, or 
other organization. 

Private sector means all non-public 
entities, including for-profit and non-
profit commercial and non-commercial 
entities, and including private or inde-
pendent educational associations. 

Program announcement (PA) means a 
detailed description of the RFA with-
out the associated application pack-
age(s). NIFA will not solicit or accept 
applications in response to a PA. 

Program Officer means a NIFA indi-
vidual (often referred to as a National 
Program Leader) who is responsible for 
the technical oversight of the award on 
behalf of the Department. 

Project means the particular activity 
within the scope of the program sup-
ported by an award. 

Project Director or PD means the sin-
gle individual designated by the award-
ee in the application and approved by 
the Authorized Departmental Officer 
who is responsible for the direction and 
management of the project, also known 
as a Principal Investigator (PI) for re-
search activities. 

Project period means the total length 
of time, as stated in the award docu-
ment and modifications thereto, if any, 
during which Federal sponsorship be-
gins and ends. 

Research means any systematic study 
directed toward new or fuller knowl-
edge and understanding of the subject 
studied. 

Scientific peer review means an evalua-
tion of the technical quality of a pro-
posed project and its relevance to re-
gional or national goals, performed by 
experts with the scientific knowledge 
and technical skills to conduct the pro-
posed research work. 

Secretary means the Secretary of Ag-
riculture and any other officer or em-
ployee of the Department to whom the 
authority involved is delegated. 

Under Secretary means the Under Sec-
retary for Research, Education, and 
Economics. 

United States means the several 
States, the District of Columbia, and 
the insular areas. 

Units of State government means all 
State institutions, including the for-
mal divisions of State government (i.e., 
the official State agencies such as de-
partments of transportation and edu-
cation), local government agencies 
(e.g., a county human services office), 
and including State educational insti-
tutions (e.g., public colleges and uni-
versities). 

[74 FR 45740, Sept. 4, 2009, as amended at 76 
FR 4813, Jan. 27, 2011; 79 FR 76000, Dec. 19, 
2014; 81 FR 6413, Feb. 8, 2016] 

§ 3430.3 Deviations. 

Any request by the applicant or 
awardee for a waiver of or deviation 
from any provision of this part shall be 
submitted to the ADO identified in the 
agency specific requirements. NIFA 
shall review the request and notify the 
applicant/awardee, within 30 calendar 
days from the date of receipt of the de-
viation request, whether the request to 
deviate has been approved. If the devi-
ation request is still under consider-
ation at the end of 30 calendar days, 
NIFA shall inform the applicant/award-
ee in writing of the date when the ap-
plicant/awardee may expect the deci-
sion. 

§ 3430.4 Other Federal statutes and 
regulations that apply. 

(a) The Office of Management and 
Budget (‘‘OMB’’) issued guidance on 
Uniform Administrative Requirements, 
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Cost Principles, and Audit Require-
ments for Federal Awards at 2 CFR 
part 200 on December 26, 2013. In 2 CFR 
400.1, the Department adopted OMB’s 
guidance in subparts A through F of 2 
CFR part 200, as supplemented by 2 
CFR part 400, as the Department’s poli-
cies and procedures for uniform admin-
istrative requirements, cost principles, 
and audit requirements for federal 
awards. As a result, this regulation 
contains references to 2 CFR part 200 
as it has regulatory effect for the De-
partment’s programs and activities.’’ 

(b) Several other Federal statutes 
and/or regulations apply to grant pro-
posals considered for review or to re-
search project grants awarded under 
this part. These include but are not 
limited to: 

2 CFR part 200—Uniform Administrative Re-
quirements, Cost Principles, And Audit Re-
quirements For Federal Awards. 

2 CFR part 180 and Part 417—OMB Guidelines 
to Agencies on Government-Wide Debar-
ment and Suspension (Nonprocurement) 
and USDA Nonprocurement Debarment 
and Suspension 

7 CFR part 1c—USDA Implementation of the 
Federal Policy for the Protection of 
Human Subjects. 

7 CFR 1.1—USDA Implementation of Free-
dom of Information Act. 

7 CFR part 3—USDA Implementation of OMB 
Circular A–129 Regarding Debt Collection. 

7 CFR part 15, subpart A—USDA implemen-
tation of Title VI of the Civil Rights Act of 
1964. 

7 CFR part 3407—NIFA Procedures to Imple-
ment the National Environmental Policy 
Act; 

29 U.S.C. 794 (section 504, Rehabilitation Act 
of 1973) and 7 CFR part 15B (USDA imple-
mentation of statute)—prohibiting dis-
crimination based upon physical or mental 
handicap in Federally assisted programs; 
and 

35 U.S.C. 200 et seq.—Bayh-Dole Act, control-
ling allocation of rights to inventions 
made by employees of small business firms 
and domestic nonprofit organizations, in-
cluding universities, in Federally assisted 
programs (implementing regulations are 
contained in 37 CFR part 401). 

[79 FR 76000, Dec. 19, 2014] 

Subpart B—Pre-award: Solicitation 
and Application 

§ 3430.11 Competition. 
(a) Standards for competition. Except 

as provided in paragraph (b) of this sec-

tion, NIFA will enter into grants and 
cooperative agreements, unless re-
stricted by statute, only after competi-
tion. 

(b) Exception. The NIFA ADO and the 
designated Agency approving official 
may make a determination in writing 
that competition is not deemed appro-
priate for a particular transaction. 
Such determination shall be limited to 
transactions where it can be ade-
quately justified that a noncompetitive 
award is in the best interest of the Fed-
eral Government and necessary to the 
goals of the program. 

§ 3430.12 Requests for applications. 
(a) General. For each competitive and 

noncompetitive non-formula program, 
NIFA will prepare a program solicita-
tion (also called a request for applica-
tions (RFA)), in accordance with ap-
pendix I to 2 CFR part 200, establishing 
a standard format for Federal agency 
announcements (i.e., program solicita-
tions or RFAs) of funding opportunities 
under programs that award discre-
tionary grants or cooperative agree-
ments. This policy directive requires 
the content of the RFA to be organized 
in a sequential manner beginning with 
overview information followed by the 
full text of the announcement and will 
apply unless superseded by statute or 
another OMB policy directive. The 
RFA may include all or a portion of 
the following items: 

(1) Contact information. 
(2) Directions for interested stake-

holders or beneficiaries to submit writ-
ten comments in a published program 
solicitation or RFA. 

(3) Catalog of Federal Domestic As-
sistance (CFDA) number. 

(4) Legislative authority and back-
ground information. 

(5) Purpose, priorities, and fund 
availability. 

(6) Program-specific eligibility re-
quirements. 

(7) Program-specific restrictions on 
the use of funds, if Applicable. 

(8) Matching requirements, if appli-
cable. 

(9) Acceptable types of applications. 
(10) Types of projects to be given pri-

ority consideration, including max-
imum anticipated awards and max-
imum project lengths, if applicable. 
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(11) Program areas, if applicable. 
(12) Funding restrictions, if applica-

ble. 
(13) Directions for obtaining addi-

tional requests for applications and ap-
plication forms. 

(14) Information about how to obtain 
application forms and the instructions 
for completing such forms. 

(15) Instructions and requirements 
for submitting applications, including 
submission deadline(s). 

(16) Explanation of the application 
evaluation Process. 

(17) Specific evaluation criteria used 
in the review Process. 

(18) Type of Federal assistance 
awards (i.e., grants and/or cooperative 
agreements). 

(b) RFA variations. Where program- 
specific requirements differ from the 
requirements established in this part, 
program solicitations will also address 
any such variation(s). Variations may 
occur in the following: 

(1) Award management guidelines. 
(2) Restrictions on the delegation of 

fiscal responsibility. 
(3) Required approval for changes to 

project plans. 
(4) Expected program outputs and re-

porting requirements, if applicable. 
(5) Applicable Federal statutes and 

regulations. 
(6) Confidential aspects of applica-

tions and awards, if applicable. 
(7) Regulatory information. 
(8) Definitions. 
(9) Minimum and maximum budget 

requests, and whether applications out-
side of these limits will be returned 
without further review. 

(c) Program announcements. Occasion-
ally, NIFA will issue a program an-
nouncement (PA) to alert potential ap-
plicants and the public about new and 
ongoing funding opportunities. These 
PAs may provide tentative due dates 
and are released without associated ap-
plication packages. Hence, no applica-
tions are solicited under a PA. PAs are 
announced in the FEDERAL REGISTER or 
on the NIFA Web site. 

[74 FR 45740, Sept. 4, 2009, as amended at 79 
FR 76001, Dec. 19, 2014] 

§ 3430.13 Letter of intent to submit an 
application. 

(a) General. NIFA may request or re-
quire that prospective applicants no-
tify program staff of their intent to 
submit an application, identified as 
‘‘letter of intent’’. If applicable, the re-
quest or requirement will be included 
in the RFA, along with directions for 
the preparation and submission of the 
letter of intent, the type of letter of in-
tent, and any relevant deadlines. There 
are two types of letters of intent: op-
tional and required. 

(b) Optional letter of intent. Entities 
interested in submitting an application 
for a NIFA award should complete and 
submit a ‘‘Letter of Intent to Submit 
an Application’’ by the due date speci-
fied in the RFA. This does not obligate 
the applicant in any way, but will pro-
vide useful information to NIFA in pre-
paring for application review. Appli-
cants that do not submit a letter of in-
tent by the specified due date are still 
allowed to submit an application by 
the application due date specified in 
the RFA, unless otherwise specified in 
the RFA. 

(c) Required letter of intent. Certain 
programs may require that the pro-
spective applicants submit a letter of 
intent for specific programs. This type 
of letter is evaluated by the program 
staff for suitability to the program and 
in regard to program priorities, needs, 
and scope. Invitations to submit a full 
application will be issued by the Pro-
gram Officer or his or her representa-
tive. For programs requiring a letter of 
intent, applications submitted without 
prior approval of the letter of intent by 
the program staff will be returned 
without review. Programs requiring a 
specific letter of intent will be speci-
fied in the RFA. 

§ 3430.14 Types of applications; types 
of award instruments. 

(a) Types of applications. The type of 
application acceptable may vary by 
funding opportunity. The RFA will 
stipulate the type of application that 
may be submitted to NIFA in response 
to the funding opportunity. Applicants 
may submit the following types of ap-
plications as specified in the RFA. 
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(1) New. An application that is being 
submitted to the program for the first 
time. 

(2) Resubmission. This is a project ap-
plication that has been submitted for 
consideration under the same program 
previously but has not been approved 
for an award under the program. For 
competitive programs, this type of ap-
plication is evaluated in competition 
with other pending applications in the 
area to which it is assigned. Resubmis-
sions are reviewed according to the 
same evaluation criteria as new appli-
cations. In addition, applicants must 
respond to the previous panel review 
summaries, unless waived by NIFA. 

(3) Renewal. An application request-
ing additional funding for a period sub-
sequent to that provided by a current 
award. For competitive programs, a re-
newal application competes with all 
other applications. Renewal applica-
tions must be developed as fully as 
though the applicant is applying for 
the first time. Renewal applicants also 
must have filed a progress report via 
Current Research Information System 
(CRIS), unless waived by NIFA. 

(4) Continuation. A noncompeting ap-
plication for an additional funding/ 
budget period within a previously ap-
proved project. 

(5) Revision. An application that pro-
poses a change in the Federal Govern-
ment’s financial obligations or contin-
gent liability from an existing obliga-
tion; or, any other change in the terms 
and conditions of the existing award. 

(6) Resubmitted renewal. This is a 
project application that has been sub-
mitted for consideration under the 
same program previously. This type of 
application has also been submitted for 
renewal under the same program but 
was not approved. For competitive pro-
grams, this type of application is eval-
uated in competition with other pend-
ing applications in the area to which it 
is assigned. Resubmitted renewal appli-
cations are reviewed according to the 
same evaluation criteria as new appli-
cations. Applicants must respond to 
the previous panel review summaries 
and file a progress report via CRIS, un-
less waived by NIFA. 

(b) Types of award instruments. The 
following is a list of corresponding cat-

egories of award instruments issued by 
NIFA. 

(1) Standard. This is an award instru-
ment by which NIFA agrees to support 
a specified level of effort for a predeter-
mined project period without the an-
nounced intention of providing addi-
tional support at a future date. 

(2) Renewal. This is an award instru-
ment by which NIFA agrees to provide 
additional funding under a standard 
award as specified in paragraph (b)(1) 
of this section for a project period be-
yond that approved in an original or 
amended award, provided that the cu-
mulative period does not exceed any 
statutory time limitation of the award. 

(3) Continuation. This is an award in-
strument by which NIFA agrees to sup-
port a specified level of effort for a pre-
determined period of time with a state-
ment of intention to provide additional 
support at a future date, provided that 
performance has been satisfactory, ap-
propriations are available for this pur-
pose, and continued support would be 
in the best interest of the Federal Gov-
ernment and the public. 

(4) Supplemental. This is an award in-
strument by which NIFA agrees to pro-
vide small amounts of additional fund-
ing under a standard, renewal, or con-
tinuation award as specified in para-
graphs (b)(1), (b)(2), and (b)(3) of this 
section and may involve a short-term 
(usually six months or less) extension 
of the project period beyond that ap-
proved in an original or amended 
award, but in no case may the cumu-
lative period of the project, including 
short term extensions, exceed any stat-
utory time limitation of the award. 

(c) Obligation of the Federal Govern-
ment. Neither the acceptance of any ap-
plication nor the award of any project 
shall commit or obligate the United 
States in any way to make any re-
newal, supplemental, continuation, or 
other award with respect to any ap-
proved application or portion of an ap-
proved application. 

§ 3430.15 Stakeholder input. 
Section 103(c)(2) of the Agricultural 

Research, Extension, and Education 
Reform Act of 1998 (AREERA) (7 U.S.C. 
7613(c)(2)) requires the Secretary to so-
licit and consider input on each pro-
gram RFA from persons who conduct 
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agricultural research, education, and 
extension for use in formulating future 
RFAs for competitive programs. NIFA 
will provide instructions for submis-
sion of stakeholder input in the RFA. 
NIFA will consider any comments re-
ceived within the specified timeframe 
in the development of the future RFAs 
for the program. 

§ 3430.16 Eligibility requirements. 
(a) General. Program-specific eligi-

bility requirements appear in the sub-
part applicable to each program and in 
the RFAs. 

(b) Foreign entities—(1) Awards to insti-
tutions. Unless specifically allowed, for-
eign commercial and non-profit insti-
tutions are not considered eligible to 
apply for and receive NIFA awards. 

(2) Awards to individuals. Unless oth-
erwise specified, only United States 
citizens, non-citizen nationals of the 
United States, and lawful permanent 
residents of the United States are eligi-
ble to apply for and receive NIFA 
awards. 

(c) Responsibility determination. In ad-
dition to program-specific eligibility 
requirements, awards will be made 
only to responsible applicants. Specific 
management information relating to 
an applicant shall be submitted on a 
one-time basis, with updates on an as- 
needed basis, as part of the responsi-
bility determination prior to an award 
being made under a specific NIFA pro-
gram, if such information has not been 
provided previously under this or an-
other NIFA program. NIFA will pro-
vide copies of forms recommended for 
use in fulfilling these requirements as 
part of the pre-award process. Al-
though an applicant may be eligible 
based on its status as one of these enti-
ties, there are factors that may exclude 
an applicant from receiving Federal fi-
nancial and nonfinancial assistance 
and benefits under a NIFA program 
(e.g., debarment or suspension of an in-
dividual involved or a determination 
that an applicant is not responsible 
based on submitted organizational 
management information). 

(d) Certification of NLGCA status. 
NIFA will make publically available 
(e.g., FEDERAL REGISTER) the process 
through which institutions may apply 
for designation as a NLGCA. The public 

notice will, at a minimum, include 
NLGCA criteria, instructions on how 
to request designation, information 
about how NIFA will respond to re-
quests, and termination of NLGCA sta-
tus. 

[74 FR 45740, Sept. 4, 2009, as amended at 81 
FR 6414, Feb. 8, 2016] 

§ 3430.17 Content of an application. 
The RFA provides instructions on 

how to access a funding opportunity. 
The funding opportunity contains the 
application package, which includes 
the forms necessary for completion of 
an application in response to the RFA, 
as well as the application instructions. 
The application instructions document, 
‘‘NIFA Grants.gov Application Guide: 
A Guide for Preparation and Submis-
sion of NIFA Applications via 
Grants.gov,’’ is intended to assist ap-
plicants in the preparation and submis-
sion of applications to NIFA. It is also 
the primary document for use in the 
preparation of NIFA applications via 
Grants.gov. 

§ 3430.18 Submission of an application. 
(a) When to submit. The RFA will pro-

vide deadlines for the submission of 
letters of intent, if requested and re-
quired, and applications. NIFA may 
issue separate RFAs and/or establish 
separate deadlines for different types 
of applications, different award instru-
ments, or different topics or phases of 
the Federal assistance programs. If ap-
plications are not received by applica-
ble deadlines, they will not be consid-
ered for funding. Exceptions will be 
considered only when extenuating cir-
cumstances exist, as determined by 
NIFA, and justification and supporting 
documentation are provided to NIFA. 

(b) What to submit. The contents of 
the applicable application package, as 
well as any other information, are to 
be submitted by the due date. 

(c) Where to submit. The RFA will pro-
vide addresses for submission of letters 
of intent, if requested or required, and 
applications. It also will indicate per-
missible methods of submission (i.e., 
electronic, e-mail, hand-delivery, U.S. 
Postal Service, courier). Conformance 
with preparation and submission in-
structions is required and will be 
strictly enforced unless a deviation had 
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been approved. NIFA may establish ad-
ditional requirements. NIFA may re-
turn without review applications that 
are not consistent with the RFA in-
structions. 

§ 3430.19 Resubmission of an applica-
tion. 

(a) Previously unfunded applications. 
(1) Applications that are resubmitted 
to a program, after being previously 
submitted but not funded by that pro-
gram, must include the following infor-
mation: 

(i) The NIFA-assigned proposal num-
ber of the previously submitted appli-
cation. 

(ii) Summary of the previous review-
ers’ comments. 

(iii) Explanation of how the previous 
reviewers’ comments or previous panel 
summary have been addressed in the 
current application. 

(2) Resubmitting an application that 
has been revised based on previous re-
viewers’ critiques does not guarantee 
the application will be recommended 
for funding. 

(b) Previously funded applications. (1) 
NIFA competitive programs are gen-
erally not designed to support multiple 
Federal assistance awards activities 
that are essentially repetitive in na-
ture. PDs who have had their projects 
funded previously are discouraged from 
resubmitting relatively identical appli-
cations for further funding. Applica-
tions that are sequential continuations 
or new stages of previously funded 
projects must compete with first-time 
applications, and should thoroughly 
demonstrate how the proposed project 
expands substantially on previously 
funded efforts and promotes innovation 
and creativity beyond the scope of the 
previously funded project. 

(2) An application may be submitted 
only once to NIFA. The submission of 
duplicative or substantially similar ap-
plications concurrently for review by 
more than one program will result in 
the exclusion of the redundant applica-
tions from NIFA consideration. 

§ 3430.20 Acknowledgment of an appli-
cation. 

The receipt of all letters of intent 
and applications will be acknowledged 
by NIFA. Applicants who do not re-

ceive an acknowledgement within a 
certain number of days (as established 
in the RFA, e.g., 15 and 30 days) of the 
submission deadline should contact the 
program contact. Once the application 
has been assigned a proposal number 
by NIFA, that number should be cited 
on all future correspondence. 

§ 3430.21 Confidentiality of applica-
tions and awards. 

(a) General. Names of submitting in-
stitutions and individuals, as well as 
application contents and evaluations, 
will be kept confidential, except to 
those involved in the review process, to 
the extent permissible by law. 

(b) Identifying confidential and propri-
etary information in an application. If an 
application contains proprietary infor-
mation that constitutes a trade secret, 
proprietary commercial or financial in-
formation, confidential personal infor-
mation, or data affecting the national 
security, it will be treated in con-
fidence to the extent permitted by law, 
provided that the information is clear-
ly marked by the proposer with the 
term ‘‘confidential and proprietary in-
formation’’ and that the following 
statement is included at the bottom of 
the project narrative or any other at-
tachment included in the application 
that contains such information: ‘‘The 
following pages (specify) contain pro-
prietary information which (name of 
proposing organization) requests not to 
be released to persons outside the Gov-
ernment, except for purposes of evalua-
tion.’’ 

(c) Disposition of applications. By law, 
the Department is required to make 
the final decisions as to whether the 
information is required to be kept in 
confidence. Information contained in 
unsuccessful applications will remain 
the property of the proposer. However, 
the Department will retain for three 
years one file copy of each application 
received; extra copies will be de-
stroyed. Public release of information 
from any application submitted will be 
subject to existing legal requirements. 
Any application that is funded will be 
considered an integral part of the 
award and normally will be made avail-
able to the public upon request, except 
for designated proprietary information 
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that is determined by the Department 
to be proprietary information. 

(d) Submission of proprietary informa-
tion. The inclusion of proprietary infor-
mation is discouraged unless it is nec-
essary for the proper evaluation of the 
application. If proprietary information 
is to be included, it should be limited, 
set apart from other text on a separate 
page, and keyed to the text by num-
bers. It should be confined to a few 
critical technical items that, if dis-
closed, could jeopardize the obtaining 
of foreign or domestic patents. Trade 
secrets, salaries, or other information 
that could jeopardize commercial com-
petitiveness should be similarly keyed 
and presented on a separate page. Ap-
plications or reports that attempt to 
restrict dissemination of large 
amounts of information may be found 
unacceptable by the Department and 
constitute grounds for return of the ap-
plication without further consider-
ation. Without assuming any liability 
for inadvertent disclosure, the Depart-
ment will limit dissemination of such 
information to its employees and, 
where necessary for the evaluation of 
the application, to outside reviewers on 
a confidential basis. An application 
may be withdrawn at any time prior to 
the final action thereon. 

Subpart C—Pre-award: Applica-
tion Review and Evaluation 

§ 3430.31 Guiding principles. 
The guiding principle for Federal as-

sistance application review and evalua-
tion is to ensure that each proposal is 
treated in a consistent and fair manner 
regardless of regional and institutional 
affiliation. After the evaluation proc-
ess by the review panel, NIFA, through 
the program officer, ensures that appli-
cants receive appropriate feedback and 
comments on their proposals, and proc-
esses the awards in as timely a manner 
as possible. 

§ 3430.32 Preliminary application re-
view. 

Prior to technical examination, a 
preliminary review will be made of all 
applications for responsiveness to the 
administrative requirements set forth 
in the RFA. Applications that do not 
meet the administrative requirements 

may be eliminated from program com-
petition. However, NIFA retains the 
right to conduct discussions with appli-
cants to resolve technical and/or budg-
et issues, as deemed necessary by 
NIFA. 

§ 3430.33 Selection of reviewers. 

(a) Requirement. NIFA is responsible 
for performing a review of applications 
submitted to NIFA competitive award 
programs in accordance with section 
103(a) of AREERA (7 U.S.C. 7613(a)). Re-
views are undertaken to ensure that 
projects supported by NIFA are of high 
quality and are consistent with the 
goals and requirements of the funding 
program. Applications submitted to 
NIFA undergo a programmatic evalua-
tion to determine the worthiness of 
Federal support. The scientific peer re-
view or merit review is performed by 
peer or merit reviewers and also may 
entail an assessment by Federal em-
ployees. 

(b) NIFA Peer Review System. The 
NIFA Application Review Process is 
accomplished through the use of the 
NIFA Peer Review System (PRS), a 
Web-based system which allows review-
ers and potential reviewers to update 
personal information and to complete 
and submit reviews electronically to 
NIFA. 

(c) Relevant training and experience. 
Reviewers will be selected based upon 
training and experience in relevant sci-
entific, extension, or education fields 
taking into account the following fac-
tors: 

(1) Level of relevant formal sci-
entific, technical education, and exten-
sion experience of the individual, as 
well as the extent to which an indi-
vidual is engaged in relevant research, 
education, or extension activities. 

(2) Need to include as reviewers ex-
perts from various areas of specializa-
tion within relevant scientific, edu-
cation, and extension fields. 

(3) Need to include as reviewers other 
experts (e.g., producers, range or forest 
managers/operators, and consumers) 
who can assess relevance of the appli-
cations to targeted audiences and to 
program needs. 

(4) Need to include as reviewers ex-
perts from a variety of organizational 
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types (e.g., colleges, universities, in-
dustry, State and Federal agencies, pri-
vate profit and nonprofit organiza-
tions) and geographic locations. 

(5) Need to maintain a balanced com-
position of reviewers with regard to 
minority and female representation 
and an equitable age distribution. 

(6) Need to include reviewers who can 
judge the effective usefulness to pro-
ducers and the general public of each 
application. 

(d) Confidentiality. The identities of 
reviewers will remain confidential to 
the maximum extent possible. There-
fore, the names of reviewers will not be 
released to applicants. If it is possible 
to reveal the names of reviewers in 
such a way that they cannot be identi-
fied with the review of any particular 
application, this will be done at the 
end of the fiscal year or as requested. 
Names of submitting institutions and 
individuals, as well as application con-
tent and peer evaluations, will be kept 
confidential, except to those involved 
in the review process, to the extent 
permitted by law. Reviewers are ex-
pected to be in compliance with NIFA 
Confidentiality Guidelines. Reviewers 
provide this assurance through PRS. 

(e) Conflicts of interest. During the 
evaluation process, extreme care will 
be taken to prevent any actual or per-
ceived conflicts of interest that may 
impact review or evaluation. For the 
purpose of determining conflicts of in-
terest, the academic and administra-
tive autonomy of an institution shall 
be determined. Reviewers are expected 
to be in compliance with NIFA Con-
flict-of-Interest Guidelines. Reviewers 
provide this assurance through PRS. 

§ 3430.34 Evaluation criteria. 
(a) General. To ensure any project re-

ceiving funds from NIFA is consistent 
with the broad goals of the funding 
program, the content of each proposal/ 
application submitted to NIFA will be 
evaluated based on a pre-determined 
set of review criteria. It is the respon-
sibility of the Program Officer to de-
velop, adopt, adapt, or otherwise estab-
lish the criteria by which proposals are 
to be evaluated. It may be appropriate 
for the Program Officer to involve 
other scientists or stakeholders in the 
development of criteria, or to extract 

criteria from legislative authority or 
appropriations language. The review 
criteria are described in the RFA and 
shall not include criteria concerning 
any cost sharing or matching require-
ments per section 103(a)(3) of AREERA 
(7 U.S.C. 7613(a)(3)). 

(b) Guidance for reviewers. In order 
that all potential applicants for a pro-
gram have similar opportunities to 
compete for funds, all reviewers will 
receive from the Program Officer a de-
scription of the review criteria. Re-
viewers are instructed to use those 
same evaluation criteria, and only 
those criteria, to judge the merit of the 
proposals they review. 

§ 3430.35 Review of noncompetitive ap-
plications. 

(a) General. Some projects are di-
rected by either authorizing legislation 
and/or appropriations to specifically 
support a designated institution or set 
of institutions for particular research, 
education, or extension topics of im-
portance to the nation, a State, or a re-
gion. Although these projects may be 
awarded noncompetitively, these 
projects or activities are subject to the 
same application process, award terms 
and conditions, Federal assistance laws 
and regulations, reporting and moni-
toring requirements, and post-award 
administration and closeout policies 
and procedures as competitive Federal 
assistance programs. The only dif-
ference is these applications are not 
subject to a competitive peer or merit 
review process at the Agency level. 

(b) Requirements. All noncompetitive 
applications recommended for funding 
are required to be reviewed by the pro-
gram officer and, as required, other De-
partmental and NIFA officials; and the 
review documented by the NIFA pro-
gram officer. For awards recommended 
for funding at or greater than $10,000, 
an independent review and a unit re-
view by program officials are required. 

§ 3430.36 Procedures to minimize or 
eliminate duplication of effort. 

NIFA may implement appropriate 
business processes to minimize or 
eliminate the awarding of NIFA Fed-
eral assistance that unnecessarily du-
plicates activities already being spon-
sored under other awards, including 
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awards made by other Federal agen-
cies. Business processes may include 
the review of the Current and Pending 
Support Form; documented CRIS 
searches prior to award; the conduct of 
PD workshops, conferences, meetings, 
and symposia; and agency participa-
tion in Federal Government-wide and 
other committees, taskforces, or 
groups that seek to solve problems re-
lated to agricultural research, edu-
cation, and extension and other activi-
ties delegated to the NIFA Director. 

§ 3430.37 Feedback to applicants. 

Copies of individual reviews and/or 
summary reviews, not including the 
identity of reviewers, will be sent to 
the applicant PDs after the review 
process has been completed. 

Subpart D—Award 

§ 3430.41 Administration. 

(a) General. Within the limit of funds 
available for such purpose, the NIFA 
ADO shall make Federal assistance 
awards to those responsible, eligible 
applicants whose applications are 
judged most meritorious under the pro-
cedures set forth in the RFA. The date 
specified by the NIFA ADO as the effec-
tive date of the award shall be no later 
than September 30th of the Federal fis-
cal year in which the project is ap-
proved for support and funds are appro-
priated for such purpose, unless other-
wise permitted by law. It should be 
noted that the project need not be ini-
tiated on the award effective date, but 
as soon thereafter as practical so that 
project goals may be attained within 
the funded project period. All funds 
awarded by NIFA shall be expended 
solely for the purpose for which the 
funds are awarded in accordance with 
the approved application and budget, 
the regulations, the terms and condi-
tions of the award, the applicable Fed-
eral cost principles, and the Depart-
ment’s assistance regulations (e.g., 2 
CFR part 200). 

(b) Notice of Award. The notice of 
award document (i.e., Form NIFA–2009, 
Award Face Sheet) will provide perti-

nent instructions and information 
noted in section 210 of 2 CFR part 200. 

[74 FR 45740, Sept. 4, 2009, as amended at 79 
FR 76001, Dec. 19, 2014] 

§ 3430.42 Special award conditions. 

(a) General. NIFA may, with respect 
to any award, impose additional condi-
tions prior to or at the time of any 
award when, in the judgment of NIFA, 
such conditions are necessary to ensure 
or protect advancement of the ap-
proved project, the interests of the 
public, or the conservation of grant or 
cooperative agreement funds. NIFA 
may impose additional requirements if 
an applicant or recipient has a history 
of poor performance; is not financially 
stable; has a management system that 
does not meet prescribed standards; 
has not complied with the terms and 
conditions of a previous award; or is 
not otherwise responsible. 

(b) Notification of additional require-
ments. When NIFA imposes additional 
requirements, NIFA will notify the re-
cipient in writing as to the following: 
The nature of the additional require-
ments; the reason why the additional 
requirements are being imposed; the 
nature of the corrective actions need-
ed; the time allowed for completing the 
corrective actions; and the method for 
requesting reconsideration of the addi-
tional requirements imposed. 

(c) Form NIFA–2009, Award Face Sheet. 
These special award conditions, as ap-
plicable, will be added as a special pro-
vision to the award terms and condi-
tions and identified on the Form NIFA– 
2009, Award Face Sheet, for the award. 

(d) Removal of additional requirements. 
NIFA will promptly remove any addi-
tional requirements once the condi-
tions that prompted them have been 
corrected. 

Subpart E—Post-Award and 
Closeout 

§ 3430.51 Payment. 

(a) General. All payments will be 
made in advance unless a deviation is 
accepted (see § 3430.3) or as specified in 
paragraph (b) of this section. All pay-
ments to the awardee shall be made via 
the U.S. Department of Health and 

VerDate Sep<11>2014 09:11 Apr 13, 2017 Jkt 241026 PO 00000 Frm 00342 Fmt 8010 Sfmt 8010 Y:\SGML\241026.XXX 241026pm
an

gr
um

 o
n 

D
S

K
3G

D
R

08
2P

R
O

D
 w

ith
 C

F
R



333 

National Institute of Food and Agriculture § 3430.52 

Human Services’ Payment Manage-
ment System (DHHS–PMS), U.S. De-
partment of the Treasury’s Automated 
Standard Application for Payments 
(ASAP) system, or another electronic 
funds transfer (EFT) method, except 
for awards to other Federal agencies. 
Awardees are expected to request funds 
via DHHS–PMS, ASAP, or other elec-
tronic payment system for reimburse-
ment basis in a timely manner. 

(b) Reimbursement method. NIFA shall 
use the reimbursement method if it de-
termines that advance payment is not 
feasible and that the awardee does not 
maintain or demonstrate the willing-
ness to maintain written procedures 
that minimize the time elapsing be-
tween the transfer of funds and dis-
bursement by the awardee, and finan-
cial management systems that meet 
the standards for fund control and ac-
countability. 

§ 3430.52 Cost sharing and matching. 
(a) General. Awardees may be re-

quired to match the Federal funds re-
ceived under a NIFA award. The re-
quired percentage of matching, type of 
matching (e.g., cash and/or in-kind con-
tributions), sources of match (e.g., non- 
Federal), and whether NIFA has any 
authority to waive the match will be 
specified in the subpart applicable to 
the specific Federal assistance pro-
gram, as well as in the RFA. 

(1) A recipient of a NIFA competitive 
grant programs that are awarded under 
a covered law provided in section 3371 
of under the National Agricultural Re-
search, Extension, and Teaching Policy 
Act of 1977 must provide funds, in-kind 
contributions, or a combination of 
both, from sources other than funds 
provided through such grant in an 
amount that is at least equal to the 
amount awarded by NIFA unless an ex-
ception applies. NIFA will determine 
program applicability of this match 
and include in the RFA for those pro-
grams: The match requirement, excep-
tions, waivers, and any other informa-
tion necessary to determine applica-
bility of the match requirement. In ac-
cordance with section 1492 of the Na-
tional Agricultural Research, Exten-
sion, and Teaching Policy Act of 1977 (7 
U.S.C. 3371), as added by section 7128 of 
the Agricultural Act of 2014 (Pub. L. 

113–79), for grants awarded after Octo-
ber 1, 2014, the recipient of an award 
must provide funds, in-kind contribu-
tions, or a combination of both, from 
sources other than funds provided 
through such grant in an amount that 
is at least equal to the amount award-
ed by NIFA unless one of the exemp-
tions described herein is applicable. 

(2) The matching funds requirement 
does not apply to grants awarded: 

(i) To a research agency of the United 
States Department of Agriculture 
(USDA); or 

(ii) To an entity eligible to receive 
funds under a capacity and infrastruc-
ture program (as defined in section 
251(f)(1)(C) of the Department of Agri-
culture Reorganization Act of 1994, 7 
U.S.C. 6971(f)(1)(C)), including a partner 
of such an entity. Entities eligible to 
receive funds under a capacity and in-
frastructure program and exempt from 
the matching funds requirement in-
clude: 

(A) 1862 Land-grant Institutions, in-
cluding State Agricultural Experiment 
Stations receiving funding under the 
Hatch Act of 1887; 

(B) 1890 Land-grant Institutions; 
(C) 1994 Land-grant Institutions; 
(D) Entities eligible to receive funds 

under the of Continuing Animal Health 
and Disease, Food Security, and Stew-
ardship Research, Education, and Ex-
tension Program Funds—Capacity and 
Infrastructure Program (CIP); 

(E) Hispanic-Serving Agricultural 
Colleges and Universities (HSACU); 

(F) Insular Area Schools Eligible to 
Receive Funds from the Distance Edu-
cation/Resident Instruction Grant Pro-
grams; 

(G) Entities eligible to receive funds 
under the of McIntire-Stennis Coopera-
tive Forestry Program Funds; 

(H) Non-Land Grant Colleges of Agri-
culture (NLGCA)—(for exemption from 
the new matching requirement, these 
applications must include NLGCA cer-
tification, see instructions for request-
ing certifications at http:// 
www.nifa.usda.gov/form/form.html, and 
for attaching the certification in Part 
IV, B. of this RFA); 
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(I) Entities eligible to receive funds 
under a program established under sec-
tion 1417(b) of the National Agricul-
tural Research, Extension, and Teach-
ing Policy Act of 1977 (7 U.S.C. 3152(b)), 
including: 

(1) 1890 Institution Teaching, Re-
search, and Extension Capacity Build-
ing Grants Program; 

(2) Higher Education Challenge 
Grants Program; 

(3) Higher Education Multicultural 
Scholars Program; and 

(4) Food and Agricultural Sciences 
National Needs Graduate and Post-
graduate Fellowship Grants Program. 

(J) Individual public or private, non-
profit Alaska Native-Serving and Na-
tive Hawaiian-Serving Institutions of 
higher education (see 20 U.S.C. 1059d). 

(b) Indirect Costs as in-kind matching 
contributions. Indirect costs may be 
claimed under the Federal portion of 
the award budget or, alternatively, in-
direct costs may be claimed as a 
matching contribution (if no indirect 
costs are requested under the Federal 
portion of the award budget). However, 
unless explicitly authorized in the 
RFA, indirect costs may not be 
claimed on both the Federal portion of 
the award budget and as a matching 
contribution, unless the total claimed 
on both the Federal portion of the 
award budget and as a matching con-
tribution does not exceed the max-
imum allowed indirect costs or the in-
stitution’s negotiated indirect cost 
rate, whichever is less. An awardee 
may split the allocation between the 
Federal and non-Federal portions of 
the budget only if the total amount of 
indirect costs charged to the project 
does not exceed the maximum allowed 
indirect costs or the institution’s nego-
tiated indirect cost rate, whichever is 
less. For example, if an awardee’s indi-
rect costs are capped at 22 percent pur-
suant to section 1462(a) of NARETPA (7 
U.S.C. 3310(a)), the awardee may re-
quest 11 percent of the indirect costs 
on both the Federal portion of the 
award and as a matching contribution. 
Or, the awardee may request any simi-
lar percentage that, when combined, 
does not exceed the maximum indirect 
cost rate of 22 percent. 

[74 FR 45740, Sept. 4, 2009, as amended at 81 
FR 6414, Feb. 8, 2016] 

§ 3430.53 Program income. 
(a) General. NIFA shall apply the 

standards set forth in this subpart in 
requiring awardee organizations to ac-
count for program income related to 
projects financed in whole or in part 
with Federal funds. 

(b) Addition method. Unless otherwise 
provided in the authorizing statute, in 
accordance with the terms and condi-
tions of the award, program income 
earned during the project period shall 
be retained by the awardee and shall be 
added to funds committed to the 
project by NIFA and the awardee and 
used to further eligible project or pro-
gram objectives. Any specific program 
deviations will be identified in the in-
dividual subparts. 

(c) Award terms and conditions. Unless 
the program regulations identified in 
the individual subpart provide other-
wise, awardees shall follow the terms 
and conditions of the award. 

§ 3430.54 Indirect costs. 
Indirect cost rates for grants and co-

operative agreements shall be deter-
mined in accordance with 2 CFR part 
200, unless superseded by another au-
thority. Any restriction on indirect 
costs is to be identified in the request 
for applications as appropriate. Use of 
indirect costs as in-kind matching con-
tributions is subject to § 3430.52(b). 

[81 FR 6414, Feb. 8, 2016] 

§ 3430.55 Technical reporting. 
(a) Requirement. All projects sup-

ported with Federal funds under this 
part must be documented in the Cur-
rent Research Information System 
(CRIS). 

(b) Initial Documentation in the CRIS 
Database. Information collected in the 
‘‘Work Unit Description’’ (Form AD– 
416) and ‘‘Work Unit Classification’’ 
(Form AD–417) is required upon project 
initiation for all new awards in CRIS 
(i.e., prior to award). 

(c) Annual CRIS Reports. Unless stat-
ed differently in the award terms and 
conditions, an annual ‘‘Accomplish-
ments Report’’ (Form AD–421) is due 90 
calendar days after the award’s anni-
versary date (i.e., one year following 
the month and day on which the 
project period begins and each year 
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thereafter up until a final report is re-
quired). An annual report covers a one- 
year period. In addition to the Form 
AD–421, the following information, 
when applicable, must be submitted to 
the programmatic contact person iden-
tified in block 14 of the Award Face 
Sheet (Form NIFA–2009): a comparison 
of actual accomplishments with the 
goals established for the reporting pe-
riod (where the output of the project 
can be expressed readily in numbers, a 
computation of the cost per unit of 
output should be considered if the in-
formation is considered useful); the 
reasons for slippage if established goals 
were not met; and additional pertinent 
information including, when appro-
priate, analysis and explanation of cost 
overruns or unexpectedly high unit 
costs. The annual report of ‘‘Funding 
and Staff Support’’ (Form AD–419) is 
due February 1 of the year subsequent 
to the Federal fiscal year being re-
ported. 

(d) CRIS Final Report. The CRIS final 
report, ‘‘Accomplishments Report’’ 
(Form AD–421), covers the entire period 
of performance of the award. The re-
port should encompass progress made 
during the entire timeframe of the 
project instead of covering accomplish-
ments made only during the final re-
porting segment of the project. In addi-
tion to providing the information re-
quired under paragraph (c) of this sec-
tion, the final report must include the 
following when applicable: a disclosure 
of any inventions not previously re-
ported that were conceived or first ac-
tually reduced to practice during the 
performance of the work under the 
award; a written statement on whether 
or not the awardee elects (or plans to 
elect) to obtain patent(s) on any such 
invention; and an identification of 
equipment purchased with any Federal 
funds under the award and any subse-
quent use of such equipment. 

(e) CRIS Web Site Via Internet. The 
CRIS database is available to the pub-
lic on the worldwide web. CRIS project 
information is available via the Inter-
net CRIS Web site at http:// 
cris.nifa.usda.gov. To submit forms 
electronically, the CRIS forms Web 
site can be accessed through the CRIS 
Web site or accessed directly at http:// 
cwf.uvm.edu/cris. 

(f) Additional reporting requirements. 
Awardees may be required to submit 
other technical reports or submit the 
CRIS reports more frequently than an-
nually. Additional requirements for a 
specific Federal assistance program are 
described in the applicable subpart 
after subpart E and are identified in 
the RFA. The Award Face Sheet (Form 
NIFA–2009) also will specify these addi-
tional reporting requirements as a spe-
cial provision to the award terms and 
conditions. 

§ 3430.56 Financial reporting. 
(a) SF–269, Financial Status Report. 

Unless stated differently in the award 
terms and conditions, a final SF–269, 
Financial Status Report, is due 90 days 
after the expiration of the award and 
should be submitted to the Awards 
Management Branch (AMB) at Awards 
Management Branch; Office of Extra-
mural Programs, NIFA; U.S. Depart-
ment of Agriculture; STOP 2271; 1400 
Independence Avenue, SW.; Wash-
ington, DC 20250–2271. The awardee 
shall report program outlays and pro-
gram income on the same accounting 
basis (i.e., cash or accrual) that it uses 
in its normal accounting system. When 
submitting a final SF–269, Financial 
Status Report, the total matching con-
tribution, if required, should be shown 
in the report. The final SF–269 must 
not show any unliquidated obligations. 
If the awardee still has valid obliga-
tions that remain unpaid when the re-
port is due, it shall request an exten-
sion of time for submitting the report 
pursuant to paragraph (c) of this sec-
tion; submit a provisional report 
(showing the unliquidated obligations) 
by the due date; and submit a final re-
port when all obligations have been liq-
uidated, but no later than the approved 
extension date. SF–269, Financial Sta-
tus Reports, must be submitted by all 
awardees, including Federal agencies 
and national laboratories. 

(b) Awards with Required Matching. 
For awards requiring a matching con-
tribution, an annual SF–269, Financial 
Status Report, is required and this re-
quirement will be indicated on the 
Award Face Sheet, Form–2009, in which 
case it must be submitted no later than 
45 days following the end of the budget 
or reporting period. 
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(c) Requests for an extension to submit 
a final SF–269, Financial Status Report— 
(1) Before the due date. Awardees may 
request, prior to the end of the 90-day 
period following the award expiration 
date, an extension to submit a final 
SF–269, Financial Status Report. This 
request should include a provisional re-
port pursuant to paragraph (a) of this 
section, as well as an anticipated sub-
mission date and a justification for the 
late submission. Subject to § 3430.63 or 
other statutory or agency policy limi-
tations, funds will remain available for 
drawdown during this period. 

(2) After the due date. Requests are 
considered late when they are sub-
mitted after the 90-day period fol-
lowing the award expiration date. Re-
quests to submit a final SF–269, Finan-
cial Status Report, will only be consid-
ered, up to 30 days after the due date, 
in extenuating circumstances. This re-
quest should include a provisional re-
port pursuant to paragraph (a) of this 
section, as well as an anticipated sub-
mission date, a justification for the 
late submission, and a justification for 
the extenuating circumstances. How-
ever, such requests are subject to 
§ 3430.63 or any other statutory or agen-
cy policy limitations. If an awardee 
needs to request additional funds, pro-
cedures in paragraph (d) of this section 
apply. 

(d) Overdue SF–269, Financial Status 
Reports. Awardees with overdue SF–269, 
Financial Status Reports, or other re-
quired financial reports (as identified 
in the award terms and conditions), 
will have their applicable balances at 
DHHS–PMS, ASAP, or other electronic 
payment system restricted or placed on 
‘‘manual review,’’ which restricts the 
awardee’s ability to draw funds, thus 
requiring prior approval from NIFA. If 
any remaining available balances are 
needed by the awardee (beyond the 90- 
day period following the award expira-
tion date) and the awardee has not re-
quested an extension to submit a final 
SF–269, Financial Status Report, the 
awardee will be required to contact 
AMB to request permission to draw 
any additional funds and will be re-
quired to provide justification and doc-
umentation to support the draw. 
Awardees also will need to comply with 
procedures in paragraph (c) of this sec-

tion. AMB will approve these draw re-
quests only in extenuating cir-
cumstances, as determined by NIFA. 

(e) SF–272, Federal Cash Transactions 
Report. Awardees receiving electronic 
payments through DHHS–PMS are re-
quired to submit their SF–272, Federal 
Cash Transactions Report, via the 
DHHS–PMS by the specified dates. 
Failure to submit this quarterly report 
by the due date may result in funds 
being restricted by DHHS–PMS. 
Awardees not receiving payments 
through DHHS–PMS may be exempt 
from this reporting requirement. 

(f) Additional reporting requirements. 
NIFA may require additional financial 
reporting requirements as follows: 
NIFA may require forecasts of Federal 
cash requirements in the ‘‘Remarks’’ 
section of the report; and when prac-
tical and deemed necessary, NIFA may 
require awardees to report in the ‘‘Re-
marks’’ section the amount of cash ad-
vances received in excess of three days 
(i.e., short narrative with explanations 
of actions taken to reduce the excess 
balances). When NIFA needs additional 
information or more frequent reports, 
a special provision will be added to the 
award terms and conditions and identi-
fied on the Form NIFA–2009, Award 
Face Sheet. Should NIFA determine 
that an awardee’s accounting system is 
inadequate, additional pertinent infor-
mation to further monitor awards may 
be requested from the awardee until 
such time as the system is brought up 
to standard, as determined by NIFA. 
This additional reporting requirement 
will be required via a special provision 
to the award terms and conditions and 
identified on the Form–2009, Award 
Face Sheet. 

§ 3430.57 Project meetings. 
In addition to reviewing (and moni-

toring the status of) progress and final 
technical reports and financial reports, 
NIFA Program Officers may use reg-
ular and periodic conference calls to 
monitor the awardee’s performance as 
well as PD conferences, workshops, 
meetings, and symposia to not only 
monitor the awards, but to facilitate 
communication and the sharing of 
project results. These opportunities 
also serve to eliminate or minimize 
NIFA funding unneeded duplicative 
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project activities. Required attendance 
at these conference calls, conferences, 
workshops, meetings, and symposia 
will be identified in the RFA and the 
awardee should develop a proposal ac-
cordingly. 

§ 3430.58 Prior approvals. 

(a) Subcontracts. No more than 50 per-
cent of the award may be subcon-
tracted to other parties without prior 
written approval of the ADO except 
contracts to other Federal agencies. 
Any subcontract awarded to a Federal 
agency under an award must have prior 
written approval of the ADO. To re-
quest approval, a justification for the 
proposed subcontractual arrangements, 
a performance statement, and a de-
tailed budget for the subcontract must 
be submitted to the ADO. 

(b) No-cost extensions of time—(1) Gen-
eral. Awardees may initiate a one-time 
no-cost extension of the expiration 
date of the award of up to 12 months 
unless one or more of the following 
conditions apply: the terms and condi-
tions of the award prohibit the exten-
sion; the extension requires additional 
Federal funds; and the extension in-
volves any change in the approved ob-
jectives or scope of the project. For the 
first no-cost extension, the awardee 
must notify NIFA in writing with the 
supporting reasons and revised expira-
tion date at least 10 days before the ex-
piration date specified in the award. 

(2) Additional requests for no-cost ex-
tensions of time before expiration date. 
When more than one no-cost extension 
of time or an extension of more than 12 
months is required, the extension(s) 
must be approved in writing by the 
ADO. The awardee should prepare and 
submit a written request (which must 
be received no later than 10 days prior 
to the expiration date of the award) to 
the ADO. The request must contain, at 
a minimum, the following information: 
the length of the additional time re-
quired to complete the project objec-
tives and a justification for the exten-
sion; a summary of the progress to 
date; an estimate of the funds expected 
to remain unobligated on the scheduled 
expiration date; a projected timetable 
to complete the portion(s) of the 
project for which the extension is being 

requested; and signature of the AR and 
the PD. 

(3) Requests for no-cost extensions of 
time after expiration date. NIFA may 
consider and approve requests for no- 
cost extensions of time up to 120 days 
following the expiration of the award. 
These will be approved only for extenu-
ating circumstances, as determined by 
NIFA. The awardee’s AR must submit 
the requirements identified under para-
graph (b)(2) of this section as well as an 
‘‘extenuating circumstance’’ justifica-
tion and a description of the actions 
taken by the awardee to minimize 
these requests in the future. 

(4) Other requirements. No-cost exten-
sions of time may not be exercised 
merely for the purpose of using unobli-
gated balances. All extensions are sub-
ject to any statutory term limitations 
as well as any expiring appropriation 
limitations under § 3430.63. 

§ 3430.59 Review of disallowed costs. 

(a) Notice. If the NIFA determines 
that there is a basis for disallowing a 
cost, NIFA shall provide the awardee 
written notice of its intent to disallow 
the cost. The written notice shall state 
the amount of the cost and the factual 
and legal basis for disallowing it. 

(b) Awardee response. Within 60 days 
of receiving written notice of NIFA’s 
intent to disallow the cost, the award-
ee may respond with written evidence 
and arguments to show the cost is al-
lowable, or that , for equitable, prac-
tical, or other reasons, shall not re-
cover all or part of the amount, or that 
the recovery should be made in install-
ments. The 60-day time period may be 
extended for an additional 30 days upon 
written request by the awardee; how-
ever, such request for an extension of 
time must be made before the expira-
tion of the 60-day time period specified 
in this paragraph. An extension of time 
will be granted only in extenuating cir-
cumstances. 

(c) Decision. Within 60 days of receiv-
ing the awardee’s written response to 
the notice of intent to disallow the 
cost, NIFA shall issue a management 
decision stating whether or not the 
cost has been disallowed, the reasons 
for the decision, and the method of ap-
peal that has been provided under this 
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section. If the awardee does not re-
spond to the written notice under para-
graph (a) of this section within the 
time frame specified in paragraph (b) of 
this section, NIFA shall issue a man-
agement decision on the basis of the in-
formation available to it. The manage-
ment decision shall constitute the final 
action with respect to whether the cost 
is allowed or disallowed. In the case of 
a questioned cost identified in the con-
text of an audit2 CFR 200.521, the man-
agement decision will constitute the 
management decision under 7 CFR 
3052.405(a). 

(d) Demand for payment. If the man-
agement decision under paragraph (c) 
of this section constitutes a finding 
that the cost is disallowed and, there-
fore, that a debt is owed to the Govern-
ment, NIFA shall provide the required 
demand and notice pursuant to 7 CFR 
3.11. 

(e) Review process. Within 60 days of 
receiving the demand and notice re-
ferred to in paragraph (d) of this sec-
tion, the awardee may submit a writ-
ten request to the NIFAOffice of 
Grants and Financial Management 
(OGFM) Deputy Director for a review 
of the final management decision that 
the debt exists and the amount of the 
debt. Within 60 days of receiving the 
written request for a review, the NIFA 
Deputy Administrator (or other senior 
NIFA official designated by the NIFA 
Office of Grants and Financial Manage-
ment (OGFM) Deputy Director) will 
issue a final decision regarding the 
debt. Review by the NIFA Office of 
Grants and Financial Management 
(OGFM) Deputy Director or designee 
constitutes, and will be in accordance 
with, the administrative review proce-
dures provided for debts under 7 CFR 
part 3, subpart F. 

[74 FR 45740, Sept. 4, 2009, as amended at 79 
FR 76001, Dec. 19, 2014] 

§ 3430.60 Suspension, termination, and 
withholding of support. 

(a) General. If an awardee has failed 
to materially comply with the terms 
and conditions of the award, NIFA may 
take certain enforcement actions, in-
cluding, but not limited to, suspending 
the award pending corrective action, 
terminating the award for cause, and 
withholding of support. 

(b) Suspension. NIFA generally will 
suspend (rather than immediately ter-
minate) an award to allow the awardee 
an opportunity to take appropriate 
corrective action before NIFA makes a 
termination decision. NIFA may decide 
to terminate the award if the awardee 
does not take appropriate corrective 
action during the period of suspension. 
NIFA may terminate, without first 
suspending, the award if the deficiency 
is so serious as to warrant immediate 
termination. Termination for cause 
may be appealed under the NIFA award 
appeals procedures specified in § 3430.62. 

(c) Termination. An award also may 
be terminated, partially or wholly, by 
the awardee or by NIFA with the con-
sent of the awardee. If the awardee de-
cides to terminate a portion of the 
award, NIFA may determine that the 
remaining portion of the award will 
not accomplish the purposes for which 
the award was originally made. In any 
such case, NIFA will advise the award-
ee of the possibility of termination of 
the entire award and allow the awardee 
to withdraw its termination request. If 
the awardee does not withdraw its re-
quest for partial termination, NIFA 
may initiate procedures to terminate 
the entire award for cause. 

(d) Withholding of support. With-
holding of support is a decision not to 
make a non-competing continuation 
award within the current competitive 
segment. Support may be withheld for 
one or more of the following reasons: 
Adequate Federal funds are not avail-
able to support the project; an awardee 
failed to show satisfactory progress in 
achieving the objectives of the project; 
an awardee failed to meet the terms 
and conditions of a previous award; or 
for whatever reason, continued funding 
would not be in the best interests of 
the Federal Government. If a non-com-
peting continuation award is denied 
(withheld) because the awardee failed 
to comply with the terms and condi-
tions of a previous award, the awardee 
may appeal that determination under 
§ 3430.62. 

§ 3430.61 Debt collection. 
The collection of debts owed to NIFA 

by awardees, including those resulting 
from cost disallowances, recovery of 
funds, unobligated balances, or other 
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circumstances, are subject to the De-
partment’s debt collection procedures 
as set forth in 7 CFR part 3, and, with 
respect to cost disallowances, § 3430.59. 

§ 3430.62 Award appeals procedures. 
(a) General. NIFA permits awardees 

to appeal certain post-award adverse 
administrative decisions made by 
NIFA. These include: termination, in 
whole or in part, of an award for failure 
of the awardee to carry out its ap-
proved project in accordance with the 
applicable law and the terms and con-
ditions of award or for failure of the 
awardee otherwise to comply with any 
law, regulation, assurance, term, or 
condition applicable to the award; de-
nial (withholding) of a non-competing 
continuation award for failure to com-
ply with the terms of a previous award; 
and determination that an award is 
void (i.e., a decision that an award is 
invalid because it was not authorized 
by statute or regulation or because it 
was fraudulently obtained). Appeals of 
determinations regarding the allow-
ability of costs are subject to the pro-
cedures in § 3430.59. 

(b) Appeal Procedures. The formal no-
tification of an adverse determination 
will contain a statement of the award-
ee’s appeal rights. As the first level in 
appealing an adverse determination, 
the awardee must submit a request for 
review to the NIFA official specified in 
the notification, detailing the nature 
of the disagreement with the adverse 
determination and providing sup-
porting documents in accordance with 
the procedures contained in the notifi-
cation. The awardee’s request to NIFA 
for review must be received within 60 
days after receipt of the written notifi-
cation of the adverse determination; 
however, an extension may be granted 
if the awardee can show good cause 
why an extension is warranted. 

(c) Decision. If the NIFA decision on 
the appeal is adverse to the awardee or 
if an awardee’s request for review is re-
jected, the awardee then has the option 
of submitting a request to the NIFA 
Office of Grants and Financial Manage-
ment (OGFM) Deputy Director for fur-

ther review. The decision of the NIFA 
Office of Grants and Financial Manage-
ment (OGFM) Deputy Director is con-
sidered final. 

[74 FR 45740, Sept. 4, 2009, as amended at 79 
FR 76001, Dec. 19, 2014] 

§ 3430.63 Expiring appropriations. 

(a) NIFA awards supported with agency 
appropriations. Most NIFA awards are 
supported with annual appropriations. 
On September 30th of the 5th fiscal 
year after the period of availability for 
obligation ends, the funds for these ap-
propriations accounts expire per 31 
U.S.C. 1552 and the account is closed, 
unless otherwise specified by law. 
Funds that have not been drawn 
through DHHS–PMS, ASAP, or other 
electronic payment system by the 
awardee or disbursed through any 
other system or method by August 31st 
of that fiscal year are subject to be re-
turned to the U.S. Department of the 
Treasury after that date. The August 
31st requirement also applies to awards 
with a 90-day period concluding on a 
date after August 31st of that fifth 
year. Appropriations cannot be re-
stored after expiration of the accounts. 
More specific instructions are provided 
in the NIFA award terms and condi-
tions. 

(b) NIFA awards supported with funds 
from other Federal agencies (reimbursable 
funds). NIFA may require that all 
draws and reimbursements for awards 
supported with reimbursable funds 
(from other Federal agencies) be com-
pleted prior to June 30th of the 5th fis-
cal year after the period of availability 
for obligation ends to allow for the 
proper billing, collection, and close-out 
of the associated interagency agree-
ment before the appropriations expire. 
The June 30th requirement also applies 
to awards with a 90-day period con-
cluding on a date after June 30th of 
that fifth year. Appropriations cannot 
be restored after expiration of the ac-
counts. More specific instructions are 
provided in the NIFA award terms and 
conditions. 
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Subpart F—Specialty Crop 
Research Initiative 

§ 3430.200 Applicability of regulations. 
The regulations in this subpart apply 

to the program authorized under sec-
tion 412 of the Agricultural Research, 
Extension, and Education Reform Act 
of 1998 (7 U.S.C. 7632). 

§ 3430.201 Purpose. 
(a) Focus areas. The purpose of this 

program is to address the critical needs 
of the specialty crop industry by devel-
oping and disseminating science-based 
tools to address needs of specific crops 
and their regions, including the fol-
lowing five focus areas: 

(1) Research in plant breeding, genet-
ics, genomics, and other methods to 
improve crop characteristics, such as— 

(i) Product, taste, quality, and ap-
pearance; 

(ii) Environmental responses and tol-
erances; 

(iii) Nutrient management, including 
plant nutrient uptake efficiency; 

(iv) Pest and disease management, 
including resistance to pests and dis-
eases resulting in reduced application 
management strategies; and 

(v) Enhanced phytonutrient content. 
(2) Efforts to identify and address 

threats from pests and diseases, includ-
ing threats to specialty crop polli-
nators. 

(3) Efforts to improve production effi-
ciency, handling and processing, pro-
ductivity, and profitability over the 
long term (including specialty crop 
policy and marketing). 

(4) New innovations and technology, 
including improved mechanization and 
technologies that delay or inhibit rip-
ening. 

(5) Methods to prevent, detect, mon-
itor, control, and respond to potential 
food safety hazards in the production 
and processing of specialty crops, in-
cluding fresh produce. 

(b) Other. NIFA will award research 
and extension, including integrated, 
grants to eligible institutions listed in 
§ 3430.203. In addition to the focus areas 
identified in this section, NIFA may in-
clude additional activities or focus 
areas that will further address the crit-
ical needs of the specialty crop indus-
try. Some of these activities or focus 

areas may be identified by stakeholder 
groups or by NIFA in response to 
emerging critical needs of the specialty 
crop industry. 

(c) In addition to SCRI grants, NIFA 
will make competitive research and ex-
tension grants under the Emergency 
Citrus Disease Research and Extension 
program (see § 3430.209). 

[74 FR 45740, Sept. 4, 2009, as amended at 81 
FR 6414, Feb. 8, 2016] 

§ 3430.202 Definitions. 

(a) The definitions applicable to the 
program under this subpart include: 

Integrated project means a project 
that incorporates the research and ex-
tension components of the agricultural 
knowledge system around a problem 
area or activity. 

Specialty crop means fruits and vege-
tables, tree nuts, dried fruits, and hor-
ticulture and nursery crops (including 
floriculture). 

Trans-disciplinary means a multi-dis-
cipline approach that brings biological 
and physical scientists together with 
economists and social scientists to ad-
dress challenges in a holistic manner. 

(b) The following definitions apply to 
§ 3430.209: 

Citrus means edible fruit of the fam-
ily Rutaceae, including any hybrid of 
such fruits and products of such hy-
brids that are produced for commercial 
purposes in the United States. 

Citrus producer means any person 
that is engaged in the domestic produc-
tion and commercial sale of citrus in 
the United States. 

[74 FR 45740, Sept. 4, 2009, as amended at 81 
FR 6414, Feb. 8, 2016] 

§ 3430.203 Eligibility. 

Eligible applicants for the grant pro-
gram implemented under this subpart 
include: Federal agencies, national lab-
oratories; colleges and universities (of-
fering associate’s or higher degrees); 
research institutions and organiza-
tions; private organizations or corpora-
tions; State agricultural experiment 
stations; individuals; and groups con-
sisting of 2 or more entities identified 
in this sentence. 
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§ 3430.204 Project types and priorities. 
(a) For each RFA, NIFA may develop 

and include the appropriate project 
types and focus areas (in addition to 
the five focus areas identified in 
§ 3430.201) based on the critical needs of 
the specialty crop industry as identi-
fied through stakeholder input and 
deemed appropriate by NIFA. In mak-
ing awards for this program, NIFA will 
give higher priority to projects that 
are multistate, multi-institutional, 
and multidisciplinary; and include ex-
plicit mechanisms to communicate the 
results to producers and the public. 

(b) In awarding grants under 
§ 3430.208, priority will be given to 
grants that address the research and 
extension priorities established pursu-
ant to section 1408A of the National 
Agricultural Research, Extension, and 
Teaching Policy Act of 1977 (7 U.S.C. 
3123a). 

[74 FR 45740, Sept. 4, 2009, as amended at 81 
FR 6414, Feb. 8, 2016] 

§ 3430.205 Funding restrictions. 
(a) Prohibition against construction. 

Funds made available under this sub-
part shall not be used for the construc-
tion of a new building or facility or the 
acquisition, expansion, remodeling, or 
alteration of an existing facility (in-
cluding site grading and improvement, 
and architect fees). 

(b) Indirect costs. Subject to § 3430.54, 
indirect costs are allowable. 

§ 3430.206 Matching requirements. 
(a) Requirement. Grantees are re-

quired to provide funds or in-kind sup-
port from non-Federal sources in an 
amount that is at least equal to the 
amount provided by the Federal gov-
ernment. The matching contribution 
must be provided from non-Federal 
sources except when authorized by 
statute. The matching requirements 
under this subpart cannot be waived. 

(b) Indirect costs. Use of indirect costs 
as in-kind matching contributions is 
subject to § 3430.52. 

§ 3430.207 Duration of awards. 
The term of a grant under this sub-

part shall not exceed 10 years. 

[74 FR 45740, Sept. 4, 2009, as amended at 81 
FR 6414, Feb. 8, 2016] 

§ 3430.208 Review of applications. 

In addition to the scientific peer re-
view (see § 3430.33), NIFA will regularly 
conduct a panel of specialty crop indus-
try representatives to review and rank 
applications for merit, relevance and 
impact. 

[81 FR 6415, Feb. 8, 2016] 

§ 3430.209 Emergency Citrus Disease 
Research and Extension Program. 

The purpose of this program is to 
award competitive grants to: 

(a) Conduct scientific research and 
extension activities, technical assist-
ance, and development activities to 
combat citrus diseases and pests, both 
domestic and invasive, which pose im-
minent harm to the United States cit-
rus production and threaten the future 
viability of the citrus industry, includ-
ing huanglongbing and the Asian Cit-
rus Psyllid; and 

(b) Provide support for the dissemi-
nation and commercialization of rel-
evant information, techniques, and 
technologies discovered pursuant to re-
search and extension activities funded 
through— 

(1) The emergency citrus disease re-
search and extension program; or 

(2) Other research and extension 
projects intended to solve problems 
caused by citrus production diseases 
and invasive pests. 

[81 FR 6415, Feb. 8, 2016] 

Subpart G—Agriculture and Food 
Research Initiative 

SOURCE: 75 FR 54761, Sept. 9, 2010, unless 
otherwise noted. 

§ 3430.300 Applicability of regulations. 

The regulations in this subpart apply 
to the Agriculture and Food Research 
Initiative (AFRI) authorized under sec-
tion 2(b) of the Competitive, Special, 
and Facilities Research Grant Act (7 
U.S.C. 450i(b)). 

§ 3430.301 Purpose. 

The purpose of this program is to 
make competitive grants for funda-
mental and applied research, extension, 
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and education to address food and agri-
cultural sciences, as defined under sec-
tion 1404 of the National Agricultural 
Research, Extension, and Teaching 
Policy Act of 1977 (7 U.S.C. 3103). 

§ 3430.302 Definitions. 
The definitions applicable to the 

competitive grant programs under this 
subpart include: 

Food and Agricultural Science En-
hancement (FASE) awards means fund-
ing awarded to eligible applicants to 
strengthen science capabilities of 
Project Directors, to help institutions 
develop competitive scientific pro-
grams, and to attract new scientists 
into careers in high-priority areas of 
National need in agriculture, food, and 
environmental sciences. FASE awards 
may apply to any of the three agricul-
tural knowledge components (i.e., re-
search, education, and extension). 
FASE awards include Pre- and 
Postdoctoral Fellowships, New Investi-
gator grants, and Strengthening 
grants. 

Limited institutional success means in-
stitutions that are not among the most 
successful universities and colleges for 
receiving Federal funds for science and 
engineering research. A list of success-
ful institutions will be provided in the 
RFA. 

Minority means Alaskan Native, 
American Indian, AsianAmerican, Afri-
can-American, Hispanic American, Na-
tive Hawaiian, or Pacific Islander. The 
Secretary will determine on a case-by- 
case basis whether additional groups 
qualify under this definition, either at 
the Secretary’s initiative, or in re-
sponse to a written request with sup-
porting explanation. 

Minority-serving institution means an 
accredited academic institution whose 
enrollment of a single minority or a 
combination of minorities exceeds fifty 
percent of the total enrollment, includ-
ing graduate and undergraduate and 
full- and part-time students. An insti-
tution in this instance is an organiza-
tion that is independently accredited 
as determined by reference to the cur-
rent version of the Higher Education Di-
rectory, published by Higher Education 
Publications, Inc., 6400 Arlington Bou-
levard, Suite 648, Falls Church, Vir-
ginia 22042. 

Multidisciplinary project means a 
project on which investigators from 
two or more disciplines collaborate to 
address a common problem. These col-
laborations, where appropriate, may 
integrate the biological, physical, 
chemical, or social sciences. 

Small and mid-sized institutions means 
academic institutions with a current 
total enrollment of 17,500 or less, in-
cluding graduate and undergraduate as 
well as full- and part-time students. An 
institution, in this instance, is an orga-
nization that possesses a significant 
degree of autonomy. Significant degree 
of autonomy is defined by being inde-
pendently accredited as determined by 
reference to the current version of the 
Higher Education Directory, published 
by Higher Education Publications, Inc., 
6400 Arlington Boulevard, Suite 648, 
Falls Church, Virginia 22042 (703–532– 
2300). 

Strengthening grants means funds 
awarded to institutions eligible for 
FASE grants to enhance institutional 
capacity, with the goal of leading to fu-
ture funding in the project area, as 
well as strengthening the competitive-
ness of the investigator’s research, edu-
cation, and/or extension activities. 
Strengthening grants consist of stand-
ard and Coordinated Agricultural 
Project (CAP) grant types as well as 
seed grants, equipment grants, and sab-
batical grants. 

USDA EPSCoR States (Experimental 
Program for Stimulating Competitive 
Research) means States which have 
been less successful in receiving fund-
ing from AFRI, or its predecessor, the 
National Research Initiative (NRI), 
having a funding level no higher than 
the 38th percentile of all States based 
on a 3-year rolling average of AFRI 
and/or NRI funding levels, excluding 
FASE Strengthening funds granted to 
EPSCoR States, and small, mid-sized, 
and minority-serving degree-granting 
institutions. The most recent list of 
USDA EPSCoR States will be provided 
in the RFA. 

§ 3430.303 Eligibility. 

(a) General. Unless otherwise speci-
fied in the RFA or this subpart, eligible 
applicants for the grant program im-
plemented under this subpart include: 
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(1) State agricultural experiment sta-
tions; 

(2) Colleges and universities (includ-
ing junior colleges offering an associ-
ate’s degree); 

(3) University research foundations; 
(4) Other research institutions and 

organizations; 
(5) Federal agencies; 
(6) National laboratories; 
(7) Private organizations or corpora-

tions; 
(8) Individuals; and 
(9) Any group consisting of 2 or more 

entities identified in paragraphs (a)(1) 
through (8) of this section. 

(b) Integrated projects. Eligible enti-
ties for the integrated component 
under this subpart include: 

(1) Colleges and universities; 
(2) 1994 Institutions; and 
(3) Hispanic-serving agricultural col-

leges and universities (as defined in 
section 1404 of the National Agricul-
tural Research, Extension, and Teach-
ing Policy Act of 1977 (7 U.S.C. 3103). 

(c) FASE Grants—(1) New investigator 
awards. To be eligible to apply, a new 
investigator must be in the beginning 
of his/her career, without an extensive 
publication record, and must have less 
than 5 years of postgraduate, career- 
track experience. To be eligible to re-
ceive a grant, the new investigator 
may not have received competitively 
awarded Federal funds, with the excep-
tion of pre- or postdoctoral awards or 
NRI/AFRI Seed Grants. The AFRI RFA 
will contain specific instructions for 
New Investigator Grant eligibility, re-
strictions, and application preparation. 

(2) Pre- and postdoctoral fellowships. 
The following eligibility requirements 
apply to applicants for pre- and 
postdoctoral fellowships. 

(i) The doctoral degree of the appli-
cant must be received not earlier than 
January 1 of the calendar year three 
years prior to the submission of the 
proposal and not later than nine 
months after the proposal due date; 
and 

(ii) For pre-doctoral applications, the 
applicant must have advanced to can-
didacy by the application deadline. 

(3) Strengthening grants. Eligibility 
for all strengthening categories in-
cludes: 

(i) Small and mid-sized academic in-
stitutions that have had limited insti-
tutional success; 

(ii) Degree-granting institutions and 
State agricultural experiment stations 
(SAES) in USDA Experimental Pro-
gram for Stimulating Competitive Re-
search (EPSCoR) states; and 

(iii) Minority-serving institutions 
with limited institutional success. 

§ 3430.304 Project Types and priorities. 

For each RFA, NIFA may develop 
and include the appropriate types of 
projects and focus areas to address the 
needs of scientists and educators in ad-
vanced or early stages of their careers 
and the differences in institutional ca-
pabilities. Types of projects will be re-
visited periodically based on stake-
holder input and as deemed appropriate 
by NIFA. Types of projects under AFRI 
include, but are not limited to, the fol-
lowing. 

(a) Project Types—(1) Research projects. 
Single-function fundamental and ap-
plied Research Projects are conducted 
by individual investigators, co-inves-
tigators within the same discipline, or 
multidisciplinary teams. 

(2) Education projects. Single-function 
Education Projects provide funding to 
conduct classroom instruction, labora-
tory instruction, and practicum experi-
ence in the food and agricultural 
sciences and other related educational 
matters. Projects may include faculty 
development, student recruitment and 
services, curriculum development, in-
structional materials and equipment, 
and innovative teaching methods. 

(3) Extension Projects. Single-function 
Extension Projects provide funding for 
programs and activities that deliver 
science-based knowledge and informal 
educational programs to people, ena-
bling them to make practical deci-
sions. 

(4) Integrated Projects. Multifunction 
Integrated Projects bring together at 
least two of the three components of 
the agricultural knowledge system 
(i.e., research, education, and exten-
sion) around a problem or issue. The 
functions addressed in the project 
should be interwoven throughout the 
life of the project and act to com-
plement and reinforce one another. The 
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proposed research component of an In-
tegrated Project should address knowl-
edge gaps that are critical to the devel-
opment of practices and programs to 
address the stated problem. The pro-
posed education component of an Inte-
grated Project should strengthen insti-
tutional capacities and result in cur-
ricula and related products that will be 
sustained beyond the life of the 
project. The proposed extension compo-
nent of an Integrated Project should 
lead to measurable, documented 
changes in learning, actions, or condi-
tions in an identified audience or 
stakeholder group. Appropriate project 
activities will be discussed in the RFA. 

(b) Grant Types—(1) Standard Grants. 
Standard Grants support targeted, 
original scientific Research, Edu-
cation, Extension, or Integrated 
Projects. 

(2) Coordinated Agricultural Project 
(CAP) Grants. A CAP is a type of Re-
search, Education, Extension, or Inte-
grated Project that supports large- 
scale multi-million dollar projects that 
promote collaboration, open commu-
nication, and the exchange of informa-
tion; reduce duplication of effort; and 
coordinate activities among individ-
uals, institutions, States, and regions. 
Integrated CAP grants address prob-
lems through multi-function projects 
that incorporate at least two of the 
three components of the agricultural 
knowledge system (i.e., research, exten-
sion and education). Please note that 
there occasionally may be programs in 
which an Integrated CAP Grant is re-
quired to address all three components 
of the agricultural knowledge system. 
In a CAP, participants serve as a team 
that conducts targeted research, edu-
cation and/or extension in response to 
emerging or priority area(s) of national 
need. A CAP contains the needed 
science-based expertise in research, 
education, and/or extension, as well as 
expertise from principle stakeholders 
and partners, to accomplish project 
goals and objectives. 

(3) Planning/Coordination Grants. 
Planning/Coordination Grants provide 
assistance to applicants in the develop-
ment of quality future CAP applica-
tions. Applications must articulate 
benefits accrued from formal planning 
activities and provide evidence of a 

high likelihood that quality future ap-
plications will be submitted. These ac-
tivities can take the form of workshops 
or symposia that bring together bio-
logical, physical, and social scientists 
and others as appropriate, including 
end-users and technology providers, to 
identify research, education, and/or ex-
tension needs, foster collaboration, and 
create networking opportunities. These 
events and the information they gen-
erate should be used to build teams 
that can develop applications to ad-
dress priorities identified in the RFA. 

(4) Conference grants. AFRI provides 
partial or total funding for a limited 
number of scientific meetings that 
bring together scientists to identify re-
search, education, or extension needs 
within the scope of AFRI. 

(5) FASE Grants. 
(i) General. FASE Grants are designed 

to help institutions develop competi-
tive Research, Education, Extension, 
and Integrated Projects and to attract 
new scientists into careers in high-pri-
ority areas in agriculture, food, and en-
vironmental sciences. The FASE 
grants provide funding for new inves-
tigators, pre- and postdoctoral fellow-
ships, and strengthening grants. FASE 
grants will be awarded as follows: 

(A) To an institution to allow for the 
improvement of the research, develop-
ment, technology transfer, education, 
and extension capacity of the institu-
tion through the acquisition of special 
research equipment and the improve-
ment of agricultural research, edu-
cation, and extension; 

(B) To single investigators or co-
investigators who are beginning re-
search, education, or extension careers 
and do not have an extensive publica-
tion record; 

(C) To ensure that the faculty of 
small, mid-sized, and minority-serving 
institutions who have not previously 
been successful in obtaining competi-
tive grants under this subsection re-
ceive a portion of the grants; and 

(D) To improve research, extension, 
and education capabilities in USDA 
EPSCoR States, as defined in § 3430.302. 

(ii) Types of FASE Grants. 
(A) New Investigator Grant. These 

awards support Project Directors who 
meet the eligibility criteria of 
§ 3430.303. 

VerDate Sep<11>2014 09:11 Apr 13, 2017 Jkt 241026 PO 00000 Frm 00354 Fmt 8010 Sfmt 8010 Y:\SGML\241026.XXX 241026pm
an

gr
um

 o
n 

D
S

K
3G

D
R

08
2P

R
O

D
 w

ith
 C

F
R



345 

National Institute of Food and Agriculture § 3430.307 

(B) Pre- and Postdoctoral Fellowship 
Grants. Doctoral candidates and indi-
viduals who recently have received or 
will soon receive their doctoral degree, 
and meet the eligibility criteria of 
§ 3430.303, may submit proposals for pre- 
and postdoctoral fellowships. 

(C) Strengthening Grants. Strength-
ening awards consist of the following 
four types of grants. 

(1) Strengthening Standard and CAP 
Grant. These grants provide funding to 
eligible entities, as defined in § 3430.303, 
who submitted meritorious Standard 
Grant or CAP Grant applications that 
were highly ranked but were below the 
funding line. 

(2) Equipment Grant. These grants 
provide funding for the purchase of one 
major piece of equipment. The amount 
requested shall not exceed 50 percent of 
the cost of the equipment. Unless eligi-
ble for a waiver (as described in 
§ 3430.306(b)(2)), the Project Director is 
responsible for securing the required 
non-Federal funds. No installation, 
maintenance, warranty, or insurance 
expenses may be paid from these 
awards, nor may these costs be part of 
the matching funds. 

(3) Seed Grant. A Seed grant is in-
tended to provide funds to enable in-
vestigators to collect preliminary data 
in preparation for applying for a Stand-
ard Research, Standard Education, 
Standard Extension, or Integrated 
Grant. The grants are not intended to 
fund stand-alone projects, but rather 
projects that will lead to further work 
applicable to one of the priority areas 
in AFRI. 

(4) Sabbatical grants. A Sabbatical 
grant is intended to provide an oppor-
tunity for faculty to enhance their ca-
pabilities through sabbatical leaves. 

§ 3430.305 Funding restrictions. 

(a) Construction. Funds made avail-
able under this subpart shall not be 
used for the construction of a new 
building or facility or the acquisition, 
expansion, remodeling, or alteration of 
an existing facility (including site 
grading and improvement, and archi-
tect fees). 

(b) Indirect costs. Subject to § 3430.54, 
indirect costs are allowable. However, 
indirect costs are not allowed on pre- 

and postdoctoral grants, equipment 
grants, or conference grants. 

§ 3430.306 Matching requirements. 
(a) General. Matching funds are not 

required as a condition of receiving 
grants under this subpart except as 
provided in paragraphs (c) and (d) of 
this section. 

(b) Indirect costs. Use of indirect costs 
as in-kind matching contributions is 
subject to § 3430.52(b). 

(c) Equipment grants. 
(1) Except as provided in paragraph 

(c)(2) of this section, the amount of an 
equipment grant may not exceed 50 
percent of the cost of the special re-
search equipment or other equipment 
acquired using funds from the grant. 

(2) Waiver. The Secretary may waive 
all or part of the matching require-
ment under paragraph (c)(1) of this sec-
tion in the case of a college, university, 
or research foundation maintained by a 
college or university that ranks in the 
lowest 1⁄3 of such colleges, universities, 
and research foundations on the basis 
of Federal research funds received, if 
the equipment to be acquired using 
funds from the grant costs not more 
than $25,000, and has multiple uses 
within a single project or is usable in 
more than 1 project. 

(d) Applied research grants. As a condi-
tion of making a grant for applied re-
search, the Secretary shall require the 
funding of the grant to be matched 
with equal matching funds from a non- 
Federal source if the grant is for ap-
plied research that is: 

(1) Commodity-specific; and 
(2) Not of national scope. 

§ 3430.307 Coordination and stake-
holder input requirements. 

(a) Stakeholder input. In making 
grants under this Part, NIFA shall so-
licit and consider input from persons 
who conduct or use agricultural re-
search, extension, or education in ac-
cordance with section 102(b) of the Ag-
ricultural Research, Extension, and 
Education Reform Act of 1998 (7 U.S.C. 
7612(b)). 

(b) Allocation of funds to high-priority 
research. To the maximum extent prac-
ticable, the Secretary, in coordination 
with the Under Secretary, shall allo-
cate grants under this subpart to high- 
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priority research as defined in section 
1672 of Food, Agriculture, Conserva-
tion, and Trade Act of 1990, 7 U.S.C. 
5925. NIFA shall take into consider-
ation, when available, the determina-
tions made by the Advisory Board. 

§ 3430.308 Duration of awards. 
The Secretary may set award limits 

up to 10 years based on priorities and 
stakeholder input, subject to other 
statutory limitations. The duration of 
individual awards may vary as speci-
fied in the RFA and is subject to the 
availability of appropriations. 

§ 3430.309 Priority areas. 
NIFA will award competitive grants 

in the following areas: 
(a) Plant health and production and 

plant products. Plant systems, includ-
ing: 

(1) Plant genome structure and func-
tion; 

(2) Molecular and cellular genetics 
and plant biotechnology; 

(3) Conventional breeding, including 
cultivar and breed development, selec-
tion theory, applied quantitative ge-
netics, breeding for improved food 
quality, breeding for improved local 
adaptation to biotic stress and abiotic 
stress, and participatory breeding; 

(4) Plant-pest interactions and bio-
control systems; 

(5) Crop plant response to environ-
mental stresses; 

(6) Unproved nutrient qualities of 
plant products; and 

(7) New food and industrial uses of 
plant products. 

(b) Animal health and production and 
animal products. Animal systems, in-
cluding: 

(1) Aquaculture; 
(2) Cellular and molecular basis of 

animal reproduction, growth, disease, 
and health; 

(3) Animal biotechnology; 
(4) Conventional breeding, including 

breed development, selection theory, 
applied quantitative genetics, breeding 
for improved food quality, breeding for 
improved local adaptation to biotic 
stress and abiotic stress, and 
participatory breeding; 

(5) Identification of genes responsible 
for improved production traits and re-
sistance to disease; 

(6) Improved nutritional performance 
of animals; 

(7) Improved nutrient qualities of 
animal products and uses; 

(8) The development of new and im-
proved animal husbandry and produc-
tion systems that take into account 
production efficiency, animal well- 
being, and animal systems applicable 
to aquaculture; 

(9) The research and development of 
surveillance methods, vaccines, vac-
cination delivery systems, or diag-
nostic tests for pests and diseases, in-
cluding— 

(i) Epizootic diseases in domestic 
livestock (including deer, elk, bison, 
and other animals of the family 
Cervidae); and 

(ii) Zoonotic diseases (including bo-
vine brucellosis and bovine tuber-
culosis) in domestic livestock or wild-
life reservoirs that present a potential 
concern to public health; and 

(10) The identification of animal drug 
needs and the generation and dissemi-
nation of data for safe and effective 
therapeutic applications of animal 
drugs for minor species and minor uses 
of such drugs in major species. 

(c) Food safety, nutrition, and 
health. Nutrition, food safety and qual-
ity, and health, including: 

(1) Microbial contaminants and pes-
ticides residue relating to human 
health; 

(2) Links between diet and health; 
(3) Bioavailability of nutrients; 
(4) Postharvest physiology and prac-

tices; and 
(5) Improved processing technologies. 
(d) Bioenergy, natural resources, and 

environment. Natural resources and 
the environment, including: 

(1) Fundamental structures and func-
tions of ecosystems; 

(2) Biological and physical bases of 
sustainable production systems; 

(3) Minimizing soil and water losses 
and sustaining surface water and 
ground water quality; 

(4) The effectiveness of conservation 
practices and technologies designed to 
address nutrient losses and improve 
water quality; 

(5) Global climate effects on agri-
culture; 

(6) Forestry; and 
(7) Biological diversity. 
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(e) Agriculture systems and tech-
nology. Engineering, products, and 
processes, including: 

(1) New uses and new products from 
traditional and nontraditional crops, 
animals, byproducts, and natural re-
sources; 

(2) Robotics, energy efficiency, com-
puting, and expert systems; 

(3) New hazard and risk assessment 
and mitigation measures; and 

(4) Water quality and management. 
(f) Agriculture economics and rural 

communities. Markets, trade, econom-
ics, and policy, including: 

(1) Strategies for entering into and 
being competitive in domestic and 
overseas markets; 

(2) Farm efficiency and profitability, 
including the viability and competi-
tiveness of small and medium-sized 
dairy, livestock, crop and other com-
modity operations; 

(3) New decision tools for farm and 
market systems; 

(4) Choices and applications of tech-
nology; 

(5) The economic costs, benefits, and 
viability of producers adopting con-
servation practices and technologies 
designed to improve water quality; 

(6) Technology assessment; and 
(7) New approaches to rural develop-

ment, including rural entrepreneur-
ship. 

[75 FR 54761, Sept. 9, 2010, as amended at 81 
FR 6415, Feb. 8, 2016] 

§ 3430.310 Allocation of AFRI funds. 
(a) General. The Secretary shall de-

cide the allocation of funds among re-
search, education, extension, and inte-
grated multifunctional projects in an 
appropriate manner and in accordance 
with the allocation restrictions found 
in this section. 

(b) Integrated programs. Not less than 
30 percent of funds allocated to AFRI 
each fiscal year shall be used to fund 
integrated programs. 

(c) FASE awards. 
(1) Each fiscal year, a percentage of 

AFRI funding (no less than 10 percent 
of the available funding) will be award-
ed as FASE awards. This percentage re-
quirement may be adjusted by the Sec-
retary based upon priorities and stake-
holder input. 

(2) The Secretary shall use not less 
than 25 percent of the funds made 
available for FASE grants to provide 
fellowships to outstanding pre- and 
postdoctoral students for research in 
the agricultural sciences. 

(d) Rapid Response Food and Agricul-
tural Science for Emergency Issues 
Awards. The Secretary may allocate 
some funding to address emergency 
issues in the food and agricultural 
sciences as determined by the Sec-
retary. Letters of intent and applica-
tions may be requested, as appropriate. 
Although the solicitation and award 
processes may be expedited for these 
awards, NIFA will adhere to AFRI peer 
review and competitive requirements 
of this subpart. 

§ 3430.311 Allocation of research 
funds. 

(a) Fundamental research. Of the 
amount allocated by the Director for 
research, not less than 60 percent shall 
be used to make grants for funda-
mental research (as defined in sub-
section (f)(1) of section 251 of the De-
partment of Agriculture Reorganiza-
tion Act of 1994 (7 U.S.C. 6971)). 

(1) Research by multidisciplinary teams. 
Of the amount allocated by the Direc-
tor for fundamental research under 
this paragraph (a), not less than 30 per-
cent shall be made available to make 
grants for research to be conducted by 
multidisciplinary teams. 

(2) Equipment grants. Of the amount 
allocated by the Director for funda-
mental research under this paragraph 
(a) not more than 2 percent shall be 
used for equipment grants. 

(b) Applied research. Of the amount 
allocated by the Director for research, 
not less than 40 percent shall be made 
available to make grants for applied 
research. 

§ 3430.312 Emphasis on sustainable ag-
riculture. 

NIFA shall ensure that grants made 
under this subpart are, where appro-
priate, consistent with the develop-
ment of systems of sustainable agri-
culture as defined in section 1404 of 
NARETPA. 
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§ 3430.313 Inclusion of research topics 
proposed by national and state 
commodity boards in request for 
applications. 

NIFA will solicit funding ideas under 
this subpart from statutorily defined 
national and state commodity boards 
for research topics that the commodity 
boards are willing to co-fund equally 
with NIFA under the AFRI competitive 
grant program. If the ideas are evalu-
ated and found to be consistent with 
the AFRI statutory priorities and pri-
orities noted in the President’s budget 
request related to NIFA, the topics will 
be incorporated in existing program 
areas in the relevant AFRI Request for 
Applications (RFA(s)). Researchers 
wishing to submit a proposal on a topic 
suggested by a commodity board will 
be required to obtain a letter of sup-
port from the co-funding commodity 
board. The applications submitted in 
response to a commodity board co- 
funded topic will compete against all 
proposals submitted in the same RFA 
program area. Supported applications 
will receive no preference regarding 
the evaluation of their scientific merit. 
Letters of commodity board support 
will be used by NIFA solely to deter-
mine that the application fits within 
the commodity board co-funded topic 
and the commodity board is willing to 
co-fund that application, if it is evalu-
ated by the review panel as being meri-
torious and recommended for award. 

[81 FR 58810, Aug. 26, 2016] 

Subpart H—Organic Agriculture 
Research and Extension Initiative 

SOURCE: 75 FR 54761, Sept. 9, 2010, unless 
otherwise noted. 

§ 3430.400 Applicability of regulations. 
The regulations in this subpart apply 

to the program authorized under sec-
tion 1672B of the Food, Agriculture, 
Conservation, and Trade Act of 1990 
(FACT Act), as amended by the Food, 
Conservation, and Energy Act of 2008 
(FCEA), Public Law 110–246 (7 U.S.C. 
5925b). 

§ 3430.401 Purpose. 
(a) The purpose of this program is to 

make competitive grants, in consulta-

tion with the Advisory Board, to sup-
port research, education and extension 
activities regarding organically grown 
and processed agricultural commod-
ities. 

(b) Grants may be made for the fol-
lowing purposes: 

(1) Facilitating the development and 
improvement of organic agriculture 
production, breeding, and processing 
methods; 

(2) Evaluating the potential eco-
nomic benefits of organic agricultural 
production and methods to producers, 
processors, and rural communities; 

(3) Exploring international trade op-
portunities for organically grown and 
processed agricultural commodities; 

(4) Determining desirable traits for 
organic commodities; 

(5) Identifying marketing and policy 
constraints on the expansion of organic 
agriculture; 

(6) Conducting advanced on-farm re-
search and development that empha-
sizes observation of, experimentation 
with, and innovation for working or-
ganic farms, including research relat-
ing to production, marketing, food 
safety, socioeconomic conditions, and 
farm business management; 

(7) Examining optimal conservation 
and environmental outcomes relating 
to organically produced agricultural 
products; and 

(8) Developing new and improved seed 
varieties that are particularly suited 
for organic agriculture. 

[75 FR 54761, Sept. 9, 2010, as amended at 81 
FR 6415, Feb. 8, 2016] 

§ 3430.402 [Reserved] 

§ 3430.403 Eligibility. 

Unless otherwise specified in the 
RFA, eligible applicants for the grant 
program implemented under this sub-
part include: 

(a) State agricultural experiment 
stations; 

(b) Colleges and universities (includ-
ing junior colleges offering an associ-
ate’s degree); 

(c) University research foundations; 
(d) Other research institutions and 

organizations; 
(e) Federal agencies; 
(f) National laboratories; 
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(g) Private organizations or corpora-
tions; 

(h) Individuals; and 
(i) Any group consisting of 2 or more 

entities identified in paragraphs (a) 
through (i) of this section. 

§ 3430.404 Project types and priorities. 

For each RFA, NIFA may develop 
and include the appropriate project 
types and priority areas based on 
stakeholder input and as deemed ap-
propriate by NIFA. Duration and 
amount of grants may vary depending 
on the type of project. 

§ 3430.405 Funding restrictions. 

(a) Construction. Funds made avail-
able for grants under this subsection 
shall not be used for the construction 
of a new building or facility or the ac-
quisition, expansion, remodeling, or al-
teration of an existing building or fa-
cility (including site grading and im-
provement, and architect fees). 

(b) Indirect costs. Subject to § 3430.54, 
indirect costs are allowable. 

(c) Start-up businesses. NIFA does not 
fund start-up businesses under this 
subpart. 

§ 3430.406 Matching requirements. 

(a) In general. NIFA requires the re-
cipient of a grant under this section to 
provide funds or in-kind support from 
non-Federal sources in an amount at 
least equal to the amount provided by 
the Federal Government. 

(b) Indirect costs. Use of indirect costs 
as in-kind matching contributions is 
subject to § 3430.52(b). 

(c) Waiver authority. NIFA may waive 
the matching requirement specified in 
paragraph (a) of this section with re-
spect to a grant if NIFA determines 
that: 

(1) The results of the project, while of 
particular benefit to a specific agricul-
tural commodity, are likely to be ap-
plicable to agricultural commodities 
generally; or 

(2) When all three of the following 
conditions are present: 

(i) The project involves a minor com-
modity, 

(ii) The project deals with scientif-
ically important research, and 

(iii) The grant recipient is unable to 
satisfy the matching funds require-
ment. 

§ 3430.407 Program requirements. 

Following the completion of a peer 
review process for grant proposals re-
ceived under this subpart, the Director 
may provide a priority for those pro-
posals, found in the peer review process 
to be scientifically meritorious, that 
involve the cooperation of multiple en-
tities. 

Subpart I—Integrated Research, 
Education, and Extension 
Competitive Grants Program 

SOURCE: 75 FR 54761, Sept. 9, 2010, unless 
otherwise noted. 

§ 3430.500 Applicability of regulations. 

The regulations in this subpart apply 
to the program authorized under sec-
tion 406 of the Agricultural Research, 
Extension, and Education Reform Act 
of 1998 (AREERA), 7 U.S.C. 7626, as 
amended by the Food, Conservation, 
and Energy Act of 2008 (FCEA), Public 
Law 110–246. 

§ 3430.501 Purpose. 

The purpose of this subpart is to 
make competitive grants for inte-
grated, multifunctional agricultural 
research, extension, and education ac-
tivities. 

§ 3430.502 Definitions. 

The definitions applicable to the 
competitive grant programs under this 
subpart include: 

Integrated program means a program 
that brings the three agricultural 
knowledge components (i.e., research, 
extension, and education) together 
around a problem or activity through 
the award of integrated projects and 
single component projects. 

Integrated project means a project 
that brings at least two out of three 
agricultural knowledge components 
(i.e., research, extension, and edu-
cation) together around a problem or 
activity. 
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§ 3430.503 Eligibility. 
The following entities are eligible to 

apply for and receive a grant under this 
subpart: 

(a) Colleges and universities; 
(b) 1994 Institutions; and 
(c) Hispanic-serving agricultural col-

leges and universities (as defined in 
section 1404 of the National Agricul-
tural Research, Extension, and Teach-
ing Policy Act of 1977 (7 U.S.C. 3103), 
and in the RFA). 

§ 3430.504 Project types and priorities. 
For each RFA, NIFA may develop 

and include the appropriate project 
types and priority areas based on 
stakeholder input and as deemed ap-
propriate by NIFA, in consultation 
with the Advisory Board, and that in-
volve integrated research, extension, 
and education activities. Duration and 
amount of grants may vary depending 
on the type of project. 

§ 3430.505 Funding restrictions. 
(a) Construction. Funds made avail-

able for grants under this subsection 
shall not be used for the construction 
of a new building or facility or the ac-
quisition, expansion, remodeling, or al-
teration of an existing building or fa-
cility (including site grading and im-
provement, and architect fees). 

(b) Indirect Costs. Subject to § 3430.54, 
indirect costs are allowable. 

§ 3430.506 Matching requirements. 
(a) General requirement. If a grant 

under this subpart provides a par-
ticular benefit to a specific agricul-
tural commodity, the recipient of the 
grant is required to provide funds or in- 
kind support to match the amount of 
funds provided by NIFA. 

(b) Indirect costs. Use of indirect costs 
as in-kind matching contributions is 
subject to § 3430.52(b). 

(c) Waiver authority. NIFA may waive 
the matching requirement specified in 
paragraph (a) of this section with re-
spect to a grant if NIFA determines 
that: 

(1) The results of the project, while of 
particular benefit to a specific agricul-
tural commodity, are likely to be ap-
plicable to agricultural commodities 
generally; or 

(2) When all three of the following 
conditions are present: 

(i) The project involves a minor com-
modity, 

(ii) The project deals with scientif-
ically important research, and 

(iii) The grant recipient is unable to 
satisfy the matching funds require-
ment. 

§ 3430.507 Program requirements. 
(a) General. Grants under this subpart 

shall address priorities in the United 
States agriculture that involve inte-
grated research, extension, and edu-
cation activities as determined by the 
Secretary through Agency stakeholder 
input processes and in consultation 
with the Advisory Board. 

(b) Duration of awards. The term of a 
grant under this subpart may not ex-
ceed 5 years. 

Subpart J—Beginning Farmer and 
Rancher Development Program 

SOURCE: 74 FR 45970, Sept. 4, 2009, unless 
otherwise noted. 

§ 3430.600 Applicability of regulations. 
The regulations in this subpart apply 

to the program authorized under sec-
tion 7405 of the Farm Security and 
Rural Investment Act of 2002 (7 U.S.C. 
3319f). 

§ 3430.601 Purpose. 
The purpose of the Beginning Farmer 

and Rancher Development Program 
(BFRDP) is to establish a beginning 
farmer and rancher development pro-
gram that provides local and regional 
training, education, outreach, and 
technical assistance initiatives for be-
ginning farmers and ranchers. 

§ 3430.602 Definitions. 
The definitions applicable to the pro-

gram under this subpart include: 
Beginning farmer or rancher means a 

person that has not operated a farm or 
ranch or has operated a farm or ranch 
for not more than 10 years, and meets 
such other criteria as the Secretary 
may establish. 

Clearinghouse means an online reposi-
tory that will make available to begin-
ning farmers or ranchers education 
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curricula and training materials and 
programs, and which may include on-
line courses for direct use by beginning 
farmers or ranchers. 

Limited resource beginning farmers or 
ranchers means beginning farmers or 
ranchers who have: (1) direct or indi-
rect gross farm sales not more than the 
sales amount established by the USDA 
Natural Resources Conservation Serv-
ice (NRCS) in each of the previous two 
years (in current dollars, adjusted for 
inflation each year, based on the Octo-
ber 2002 Prices Paid by Farmer Index 
compiled and updated annually by the 
USDA National Agricultural Statistics 
Service (NASS), and (2) a total house-
hold income at or below the National 
Poverty Level for a family of four or 
less than 50 percent of county median 
household income in each of the pre-
vious 2 years as determined by the U.S. 
Department of Health and Human 
Services (DHHS), using the Census 
Poverty Data. 

Outcome-based reporting means report-
ing that includes an outcome state-
ment with performance targets, nec-
essary milestones, beneficiary engage-
ment, key individuals, and 
verification. 

[74 FR 45970, Sept. 4, 2009, as amended at 76 
FR 35323, June 17, 2011] 

§ 3430.603 Eligibility. 

To be eligible to receive an award 
under this subpart, the recipient shall 
be a collaborative State, tribal, local, 
or regionally-based network or part-
nership of public or private entities, in-
cluding: 

(a) A State cooperative extension 
service; 

(b) A Federal, State, or tribal agency; 
(c) A community-based or nongovern-

mental organization; 
(d) A college or university (including 

a junior college offering an associate’s 
degree) or foundation maintained by a 
college or university; 

(e) A private for-profit organization; 
or 

(f) Any other appropriate partner, as 
determined by the Secretary. 

[74 FR 45970, Sept. 4, 2009, as amended at 81 
FR 6415, Feb. 8, 2016] 

§ 3430.604 Project types and priorities. 
(a) Standard BFRDP projects. For 

standard BFRDP projects, competitive 
grants will be awarded to support pro-
grams and services, as appropriate, re-
lating to the following focus areas and 
activities: 

(1) Basic livestock, forest manage-
ment, and crop farming practices; 

(2) Innovative farm, ranch, and pri-
vate, nonindustrial forest land transfer 
strategies; 

(3) Entrepreneurship and business 
training; 

(4) Financial and risk management 
training (including the acquisition and 
management of agricultural credit); 

(5) Natural resource management and 
planning; 

(6) Diversification and marketing 
strategies; 

(7) Curriculum development; 
(8) Mentoring, apprenticeships, and 

internships; 
(9) Resources and referral; 
(10) Farm financial benchmarking; 
(11) Assisting beginning farmers or 

ranchers in acquiring land from retir-
ing farmers and ranchers; 

(12) Agricultural rehabilitation and 
vocational training for veterans; 

(13) Farm safety and awareness; and 
(14) Other similar subject areas of use 

to beginning farmers or ranchers. 
(15) Basic livestock and crop farming 

practices, forestry and range manage-
ment. 

(16) Acquisition and management of 
agricultural credit. 

(17) Environmental compliance. 
(18) Information processing. 
(19) Tax management, including 

record keeping and tax form prepara-
tion. 

(20) Basic agricultural law. 
(21) Other similar subject areas of use 

to beginning farmers or ranchers. 
NIFA may include additional activi-

ties or focus areas that further address 
the critical needs of beginning farmers 
and ranchers as defined in this subpart. 
Some of these activities or focus areas 
may be identified by stakeholder 
groups or by NIFA in response to 
emerging critical needs of the Nation’s 
farmers and ranchers. 

(b) Other BFRDP Projects. In addition 
to the competitive grants made under 
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paragraph (a) of this section, competi-
tive awards (grants or cooperative 
agreements) will be made: 

(1) to establish beginner farmer and 
rancher educational enhancement 
projects that develop curricula and 
conduct educational programs and 
workshops for beginning farmers or 
ranchers in diverse geographical areas 
of the Unites States; and 

(2) to establish and maintain an on-
line clearinghouse. 

[74 FR 45970, Sept. 4, 2009, as amended at 76 
FR 35323, June 17, 2011; 81 FR 6415, Feb. 8, 
2016] 

§ 3430.605 Funding restrictions. 

(a) Facility costs. Funds made avail-
able under this subpart shall not be 
used for the planning, repair, rehabili-
tation, acquisition, or construction of 
a building or facility. 

(b) Indirect costs. Subject to § 3430.54, 
indirect costs are allowable. 

(c) Participation by other farmers and 
ranchers. Projects may allow farmers 
and ranchers who are not beginning 
farmers and ranchers to participate in 
the programs funded under this subpart 
if their participation is appropriate and 
will not detract from the primary pur-
pose of educating beginning farmers 
and ranchers as defined under this sub-
part. 

[74 FR 45970, Sept. 4, 2009, as amended at 81 
FR 6415, Feb. 8, 2016] 

§ 3430.606 Matching requirements. 

(a) Requirement. Awardees are re-
quired to provide a match in the form 
of cash or in-kind contributions in an 
amount at least equal to 25 percent of 
the Federal funds provided by the 
award. The matching funds must be 
from non-Federal sources except when 
authorized by statute. The matching 
requirements under this subpart can-
not be waived. 

(b) Indirect costs. Use of indirect costs 
as in-kind matching contributions is 
subject to § 3430.52. 

§ 3430.607 Stakeholder input. 

NIFA shall seek and obtain stake-
holder input through a variety of fo-
rums (e.g., public meetings, request for 
input and/or via Web site), as well as 

through a notice in the FEDERAL REG-
ISTER, from the following entities: 

(a) Beginning farmers and ranchers. 
(b) National, State, tribal, and local 

organizations, community-based orga-
nizations, and other persons with ex-
pertise in operating beginning farmer 
and rancher programs. 

(c) The Advisory Committee on Be-
ginning Farmers and Ranchers estab-
lished under section 5 of the Agricul-
tural Credit Improvement Act of 1992 (7 
U.S.C. 1929 note; Pub. L. 102–554). 

§ 3430.608 Review criteria. 
(a) Evaluation criteria. NIFA shall 

evaluate project proposals according to 
the following factors: 

(1) Relevancy. 
(2) Technical merit. 
(3) Achievability. 
(4) The expertise and track record of 

one or more applicants. 
(5) The adequacy of plans for the 

participatory evaluation process, out-
come-based reporting, and the commu-
nication of findings and results beyond 
the immediate target audience. 

(6) Other appropriate factors, as de-
termined by the Secretary. 

(b) Partnership and collaboration. In 
making awards under this subpart, 
NIFA shall give priority to partner-
ships and collaborations that are led by 
or include nongovernmental, and com-
munity-based organizations, and 
school-based agricultural educational 
organizations with expertise in new ag-
ricultural producer training and out-
reach. 

(c) Regional balance. In making 
awards under this subpart, NIFA shall, 
to the maximum extent practicable, 
ensure geographical diversity. 

[74 FR 45970, Sept. 4, 2009, as amended at 81 
FR 6415, Feb. 8, 2016] 

§ 3430.609 Other considerations. 
(a) Set aside. (1) Not less than 5 per-

cent of the funds used to carry out this 
subsection for a fiscal year shall be 
used to support programs and services 
that address the needs of— 

(i) Limited resource beginning farm-
ers or ranchers (see 3430.602); 

(ii) Socially disadvantaged farmers 
or ranchers (as defined in section 355(e) 
of the Consolidated Farm and Rural 
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Development Act (7 U.S.C. 2003(e)) who 
are beginning farmers or ranchers; and 

(iii) Farmworkers desiring to become 
farmers or ranchers. 

(2) Each fiscal year, NIFA shall set 
aside not less than 5 percent of the 
funds to support the standard BFRDP 
projects under this subpart to support 
programs and services that address the 
needs of veteran farmers and ranchers 
(as defined in section 2501(e) of the 
Food, Agriculture, Conservation, and 
Trade Act of 1990 (7 U.S.C. 2279(e)). Re-
cipients of these funds may coordinate 
with a recipient of an award under sec-
tion 1680 of the Food, Agriculture, Con-
servation, and Trade Act of 1990 (7 
U.S.C. 5933) in addressing the needs of 
veteran farmers and ranchers with dis-
abilities. 

(b) Consecutive awards. An eligible re-
cipient may receive a consecutive 
grant for a standard BFRDP project 
under this subpart. 

(c) Duration of awards. The term of a 
grant for a standard BFRDP project 
under this subpart shall not exceed 3 
years. Awards for all other projects 
under this subpart shall not exceed 5 
years. No-cost extensions of time be-
yond the maximum award terms will 
not be considered or granted. 

(d) Amount of grants. A grant for a 
standard BFRDP project under this 
subpart shall not be in an amount that 
is more than $250,000 for each year. 

[74 FR 45970, Sept. 4, 2009, as amended at 76 
FR 35323, June 17, 2011; 81 FR 6416, Feb. 8, 
2016] 

Subpart K—Biomass Research and 
Development Initiative 

SOURCE: 75 FR 33498, June 14, 2010, unless 
otherwise noted. 

§ 3430.700 Applicability of regulations. 

The regulations in this subpart apply 
to the Federal assistance awards made 
under the program authorized under 
section 9008 of the Farm Security and 
Rural Investment Act of 2002 (7 U.S.C. 
8108), as amended by section 9001 of the 
Food, Conservation, and Energy Act of 
2008 (Pub. L. 110–246). 

[76 FR 38549, July 1, 2011] 

§ 3430.701 Purpose. 
In carrying out the program, NIFA, 

in cooperation with the Department of 
Energy, is authorized to make competi-
tive awards under section 9008(e) of 
FSRIA (7 U.S.C. 8108(e)) to develop: 

(a) Technologies and processes nec-
essary for abundant commercial pro-
duction of biofuels at prices competi-
tive with fossil fuels; 

(b) High-value biobased products— 
(1) To enhance the economic viability 

of biofuels and power, 
(2) To serve as substitutes for petro-

leum-based feedstocks and products, 
and 

(3) To enhance the value of coprod-
ucts produced using the technologies 
and processes; and 

(c) A diversity of economically and 
environmentally sustainable domestic 
sources of renewable biomass for con-
version to biofuels, bioenergy, and 
biobased products. 

[75 FR 33498, June 14, 2010, as amended at 76 
FR 38549, July 1, 2011] 

§ 3430.702 Definitions. 
The definitions specific to BRDI are 

from the authorizing legislation, the 
National Program Leadership of NIFA, 
and the Department of Energy. The 
definitions applicable to the program 
under this subpart include: 

Advanced Biofuel means fuel derived 
from renewable biomass other than 
corn kernel starch, including: 

(1) Biofuel derived from cellulose, 
hemicellulose, or lignin; 

(2) Biofuel derived from sugar and 
starch (other than ethanol derived 
from corn kernel starch); 

(3) Biofuel derived from waste mate-
rial, including crop residue, other vege-
tative waste material, animal waste, 
food waste, and yard waste; 

(4) Diesel-equivalent fuel derived 
from renewable biomass, including 
algael oils, oil seed crops, re-claimed 
vegetable oils and animal fat; 

(5) Biogas (including landfill gas and 
sewage waste treatment gas) produced 
through the conversion of organic mat-
ter from renewable biomass; 

(6) Butanol or other alcohols pro-
duced through the conversion of or-
ganic matter from renewable biomass; 
and 
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(7) Other fuel derived from cellulosic 
biomass. 

Advisory Committee means the Bio-
mass Research and Development Tech-
nical Advisory Committee established 
by section 9008(d) of FSRIA (7 U.S.C. 
8108(d)). 

Biobased Product means: 
(1) An industrial product (including 

chemicals, materials, and polymers) 
produced from biomass; or 

(2) A commercial or industrial prod-
uct (including animal feed and electric 
power) derived in connection with the 
conversion of biomass to fuel. 

Bioenergy means power generated in 
the form of electricity or heat using 
biomass as a feedstock. 

Biofuel means a fuel derived from re-
newable biomass. 

Biomass Conversion Facility means a 
facility that converts or proposes to 
convert renewable biomass into: 

(1) Heat; 
(2) Power; 
(3) Biobased products; or 
(4) Advanced biofuels. 
Biorefinery means a facility (includ-

ing equipment and processes) that— 
(1) Converts renewable biomass into 

biofuels and biobased products; and 
(2) May produce electricity. 
Board means the Biomass Research 

and Development Board established by 
section 9008(c) of the FSRIA of 2002 (7 
U.S.C. 8108(c)). 

BRDI means the Biomass Research 
and Development Initiative. 

Cellulosic Biofuel means renewable 
fuel derived from any cellulose, hemi-
cellulose, or lignin that is derived from 
renewable biomass and that has 
lifecycle greenhouse gas emissions, as 
determined by the Administrator of 
the Environmental Protection Agency, 
that are at least 60 percent less than 
the baseline lifecycle greenhouse gas 
emissions. 

Demonstration means demonstration 
of technology in a pilot plant or semi- 
works scale facility, including a plant 
or facility located on a farm. A bio-
refinery demonstration is a system ca-
pable of processing a minimum of 50 
tons/day of biomass feedstock. 

DOE means the Department of En-
ergy. 

Institutions of higher education has the 
meaning given the term in section 102 

of the Higher Education Act of 1965 (20 
U.S.C. 1002(a)). 

Intermediate Ingredient or Feedstock 
means a material or compound made in 
whole or in significant part from bio-
logical products, including renewable 
agricultural materials (including 
plant, animal, and marine materials) 
or forestry materials, that are subse-
quently used to make a more complex 
compound or product. 

Life cycle assessment means the com-
prehensive examination of a product’s 
environmental and economic aspects 
and potential impacts throughout its 
lifetime, including raw material ex-
traction, transportation, manufac-
turing, use, and disposal. 

Life cycle cost means the amortized 
annual cost of a product, including cap-
ital costs, installation costs, operating 
costs, maintenance costs, and disposal 
costs discounted over the lifetime of 
the product. 

Pilot Plant is an integrated chemical 
processing system that includes the 
processing units necessary to convert 
biomass feedstock into biofuels/bio-
energy/biobased products at a min-
imum feed rate of 1 ton/day of biomass 
feedstock. 

Private sector entities include compa-
nies, corporations, farms, ranches, co-
operatives, and others that compete in 
the marketplace. 

Recovered materials means waste ma-
terials and by-products that have been 
recovered or diverted from solid waste, 
but such term does not include those 
materials and by-products generated 
from, and commonly reused within, an 
original manufacturing process (42 
U.S.C. 6903 (19)). 

Recycling means the series of activi-
ties, including collection, separation, 
and processing, by which products or 
other materials are recovered from the 
solid waste stream for use in the form 
of raw materials in the manufacture of 
new products other than fuel for pro-
ducing heat or power by combustion. 

Renewable Biomass means: 
(1) Materials, pre-commercial 

thinnings, or invasive species from Na-
tional Forest System land (as defined 
in section 11(a) of the Forest and 
Rangeland Renewable Resources Plan-
ning Act of 1974 (16 U.S.C. 1609(a)) and 
public lands (as defined in section 103 
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of the Federal Land Policy and Man-
agement Act of 1976 (43 U.S.C. 1702)) 
that— 

(i) Are byproducts of preventive 
treatments that are removed to reduce 
hazardous fuels; to reduce or contain 
disease or insect infestation; or to re-
store ecosystem health; 

(ii) Would not otherwise be used for 
higher-value products; and 

(iii) Are harvested in accordance with 
applicable law and land management 
plans; and the requirements for— 

(A) Old-growth maintenance, restora-
tion, and management direction of 
paragraphs (2), (3), and (4) of subsection 
(e) of section 102 of the Healthy Forests 
Restoration Act of 2003 (16 U.S.C. 6512); 
and 

(B) Large-tree retention of sub-
section (f) of section 102 of the Healthy 
Forests Restoration Act of 2003 (16 
U.S.C. 6512); or 

(2) Any organic matter that is avail-
able on a renewable or recurring basis 
from non-Federal land or land belong-
ing to an Indian or Indian tribe that is 
held in trust by the United States or 
subject to a restriction against alien-
ation imposed by the United States, in-
cluding— 

(i) Renewable plant material, includ-
ing feed grains; other agricultural com-
modities; other plants and trees; and 
algae; and 

(ii) Waste material, including crop 
residue; other vegetative waste mate-
rial (including wood waste and wood 
residues); animal waste and byproducts 
(including fats, oils, greases, and ma-
nure); and food waste and yard waste. 

Research and development (R&D) 
projects means a research project only, 
a development project only, or a com-
bination of research and development 
project; however, an R&D project may 
not be submitted including a dem-
onstration project or vice versa. 

Semi-works is a combination of chem-
ical processing units that constitute a 
subset of the fully integrated system 
and are used to develop process flow 
diagrams and mass and energy bal-
ances for the purposes of scaling up to 
a demonstration scale facility. 

Transportation fuel means fuel for use 
in motor vehicles, motor vehicle en-
gines, non-road vehicles, or non-road 

engines (except for ocean-going ves-
sels). 

[75 FR 33498, June 14, 2010, as amended at 76 
FR 38549, July 1, 2011] 

§ 3430.703 Eligibility. 
To be eligible to receive an award 

under this subpart, the recipient shall 
be— 

(a) An institution of higher education 
(as defined in § 3430.702); 

(b) A National Laboratory; 
(c) A Federal research agency; 
(d) A State research agency; 
(e) A private sector entity (as defined 

in § 3430.702 of this part); 
(f) A nonprofit organization; or 
(g) A consortium of two or more enti-

ties listed in paragraphs (a) through (f) 
of this section. 

§ 3430.704 Project types and priorities. 
(a) Technical Topic Areas. Biomass Re-

search and Development Initiative 
(BRDI) awards shall be directed (in 
consultation with the Biomass Re-
search and Development Board, the Ad-
ministrator of the Environmental Pro-
tection Agency and heads of other ap-
propriate departments and agencies) in 
the following three primary technical 
topic areas: 

(1) Feedstocks Development. Research, 
development, and demonstration ac-
tivities regarding feedstocks and feed-
stock logistics (including the harvest, 
handling, transport, preprocessing, and 
storage) relevant to production of raw 
materials for conversion to biofuels 
and biobased products. 

(2) Biofuels and Biobased Products De-
velopment. Research, development, and 
demonstration activities to support— 

(i) The development of diverse cost- 
effective technologies for the use of 
cellulosic biomass in the production of 
biofuels and biobased products; and 

(ii) Product diversification through 
technologies relevant to production of 
a range of biobased products (including 
chemicals, animal feeds, and cogen-
erated power) that potentially can in-
crease the feasibility of fuel production 
in a biorefinery. 

(3) Biofuels Development Analysis—(i) 
Strategic Guidance. The development of 
analysis that provides strategic guid-
ance for the application of renewable 
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biomass technologies to improve sus-
tainability and environmental quality, 
cost effectiveness, security, and rural 
economic development. 

(ii) Energy and Environmental Impact. 
Development of systematic evaluations 
of the impact of expanded biofuel pro-
duction on the environment (including 
forest land) and on the food supply for 
humans and animals, including the im-
provement and development of tools 
for life cycle analysis of current and 
potential biofuels. 

(iii) Assessment of Federal Land. As-
sessments of the potential of Federal 
land resources to increase the produc-
tion of feedstocks for biofuels and 
biobased products, consistent with the 
integrity of soil and water resources 
and with other environmental consid-
erations. 

(b) Additional considerations. Within 
the technical topic areas described in 
paragraph (a) of this section, NIFA, in 
cooperation with DOE, shall support 
research and development to— 

(1) Create continuously expanding op-
portunities for participants in existing 
biofuels production by seeking 
synergies and continuity with current 
technologies and practices; 

(2) Maximize the environmental, eco-
nomic, and social benefits of produc-
tion of biofuels and derived biobased 
products on a large scale; and 

(3) Facilitate small-scale production 
and local and on-farm use of biofuels, 
including the development of 
smallscale gasification technologies for 
production of biofuel from cellulosic 
feedstocks. 

[75 FR 33498, June 14, 2010, as amended at 76 
FR 38549, July 1, 2011] 

§ 3430.705 Funding restrictions. 
(a) Facility costs. Funds made avail-

able under this subpart shall not be 
used for the construction of a new 
building or facility or the acquisition, 
expansion, remodeling, or alteration of 
an existing building or facility (includ-
ing site grading and improvement, and 
architect fees). 

(b) Indirect costs. Subject to § 3430.54, 
indirect costs are allowable for Federal 
assistance awards made by NIFA. 

(c) Minimum allocations. After con-
sultation with the Board, NIFA in co-
operation with DOE, shall require that 

each of the three technical topic areas 
described in § 3430.704(a) receives not 
less than 15 percent of funds made 
available to carry out BRDI. 

[76 FR 38549, July 1, 2011] 

§ 3430.706 Matching requirements. 
(a) Requirement for Research and/or 

Development Projects. The non-Federal 
share of the cost of a research or devel-
opment project under BRDI shall be 
not less than 20 percent. NIFA may re-
duce the non-Federal share of a re-
search or development project if the re-
duction is determined to be necessary 
and appropriate. 

(b) Requirement for Demonstration and 
Commercial Projects. The non-Federal 
share of the cost of a demonstration or 
commercial project under BRDI shall 
be not less than 50 percent. 

(c) Indirect costs. Use of indirect costs 
as in-kind matching contributions is 
subject to § 3430.52 of this part. 

[75 FR 33498, June 14, 2010, as amended at 76 
FR 38549, July 1, 2011] 

§ 3430.707 Administrative duties. 
(a) After consultation with the 

Board, NIFA, in cooperation with DOE, 
shall: 

(1) Publish annually one or more 
joint requests for proposals for Federal 
assistance under BRDI; and 

(2) Require that Federal assistance 
under BRDI be awarded based on a sci-
entific peer review by an independent 
panel of scientific and technical peers. 

(b) NIFA, in cooperation with DOE, 
shall ensure that applicable research 
results and technologies from the BRDI 
are: 

(1) Adapted, made available, and dis-
seminated, as appropriate; and 

(2) Included in the best practices 
database established under section 
1672C(e) of the Food, Agriculture, Con-
servation, and Trade Act of 1990 (7 
U.S.C. 5925e(e)). 

[75 FR 33498, June 14, 2010, as amended at 76 
FR 38549, July 1, 2011] 

§ 3430.708 Review criteria. 
(a) General. BRDI peer reviews of ap-

plications are conducted in accordance 
with requirements found in section 9008 
of FSRIA (7 U.S.C. 8108); section 103 of 
the Agricultural Research, Extension, 
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and Education Reform Act of 1998 (7 
U.S.C. 7613); and regulations found in 
title 7 of the Code of Federal Regula-
tions, sections 3430.31 through 3430.37. 

(b) Additional Considerations. Special 
consideration will be given to applica-
tions that— 

(1) Involve a consortium of experts 
from multiple institutions; 

(2) Encourage the integration of dis-
ciplines and application of the best 
technical resources; and 

(3) Increase the geographic diversity 
of demonstration projects. 

[75 FR 33498, June 14, 2010, as amended at 76 
FR 38549, July 1, 2011] 

§ 3430.709 Duration of awards. 

The term of a Federal assistance 
award made for a BRDI project shall 
not exceed 5 years. No-cost extensions 
of time beyond the maximum award 
terms will not be considered or grant-
ed. 

Subpart L—Capacity Building 
Grants for Non-Land Grant 
Colleges of Agriculture Pro-
gram 

AUTHORITY: 7 U.S.C. 3316; Pub. L. 106–107 (31 
U.S.C. 6101 note). 

SOURCE: 81 FR 6416, Feb. 8, 2016, unless oth-
erwise noted. 

§ 3430.800 Applicability. 

The regulations in this subpart apply 
to the program authorized under sec-
tion 1473F of the National Agricultural 
Research, Extension, and Teaching 
Policy Act of 1977 (NARETPA), as 
added by section 7138 of the Food, Con-
servation, and Energy Act of 2008, (7 
U.S.C. 3319i). 

§ 3430.801 Purpose. 

The purpose of this program is to 
make competitive grants to Non Land 
Grant Colleges of Agriculture (NLGCA) 
Institutions to assist the NLGCA Insti-
tutions in maintaining and expanding 
the capacity to conduct education, re-
search, and outreach activities relating 
to agriculture, renewable resources, 
and other similar disciplines. 

§ 3430.802 Definitions. 
The definitions applicable to the pro-

gram under this subpart include: 
Capacity building means enhancing 

and strengthening the quality and 
depth of an institution’s research and 
academic programs as evidenced by its: 
faculty expertise, scientific and tech-
nical resources, research environment, 
curriculum, student experiential learn-
ing opportunities, scientific instrumen-
tation, library resources, academic 
standing and racial, ethnic, or gender 
diversity of its faculty and student 
body, faculty and student recruitment 
and retention programs, and organiza-
tional structures and reward systems 
for attracting and retaining first-rate 
research and teaching faculty or stu-
dents. 

Citizen or national of the United States 
means: 

(1) A citizen or native resident of a 
State; or, 

(2) A person defined in the Immigra-
tion and Nationality Act, 8 U.S.C. 
1101(a) (22), who, though not a citizen 
of the United States, owes permanent 
allegiance to the United States. 

Eligible participant means an indi-
vidual who is a citizen or national of 
the United States as defined in this 
section. 

Food and agricultural sciences means 
basic, applied, and developmental re-
search, extension, and teaching activi-
ties in food and fiber, agricultural, re-
newable energy and natural resources, 
forestry, and physical and social 
sciences, including activities relating 
to the following: 

(1) Animal health, production, and 
well-being. 

(2) Plant health and production. 
(c) Animal and plant germ plasm col-

lection and preservation. 
(3) Aquaculture. 
(4) Food safety. 
(5) Soil, water, and related resource 

conservation and improvement. 
(6) Forestry, horticulture, and range 

management. 
(7) Nutritional sciences and pro-

motion. 
(8) Farm enhancement, including fi-

nancial management, input efficiency, 
and profitability. 

(9) Home economics (Family and 
Consumer Sciences). 
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(10) Rural human ecology. 
(11) Youth development and agricul-

tural education, including 4–H clubs. 
(12) Expansion of domestic and inter-

national markets for agricultural com-
modities and products, including agri-
cultural trade barrier identification 
and analysis. 

(13) Information management and 
technology transfer related to agri-
culture. 

(14) Biotechnology related to agri-
culture. 

(15) The processing, distributing, 
marketing, and utilization of food and 
agricultural products. (7 U.S.C. Section 
3103). 

Joint project proposal means: 
(1) An application for a project: 
(i) Which will involve the applicant 

institution working in cooperation 
with one or more other entities not le-
gally affiliated with the applicant in-
stitution, including other schools, col-
leges, universities, community col-
leges, junior colleges, units of State 
government, private sector organiza-
tions, or a consortium of institutions; 
and 

(ii) Where the applicant institution 
and each cooperating entity will as-
sume a significant role in the conduct 
of the proposed project. 

(2) To demonstrate a substantial in-
volvement with the project, the appli-
cant institution/organization submit-
ting a joint project proposal must re-
tain at least 30 percent but not more 
than 70 percent of the awarded funds 
and no cooperating entity may receive 
less than 10 percent of awarded funds. 
Only the applicant institution must 
meet the definition of an eligible insti-
tution/organization as specified in this 
RFA; other entities participating in a 
joint project proposal are not required 
to meet the definition of an eligible in-
stitution/organization. 

Large-scale, Comprehensive Initiative 
(LCI) project proposal means: 

(1) An application for a project: 
(i) Which will involve the applicant 

institution/organization working in co-
operation with two or more other enti-
ties not legally affiliated with the ap-
plicant institution, including other 
schools, colleges, universities, commu-
nity colleges, junior colleges, units of 
State government, private sector orga-

nizations, or a consortium of institu-
tions; and 

(ii) Where the applicant institution 
and each cooperating entity will as-
sume a significant role in the conduct 
of the proposed project. 

(2) To demonstrate a substantial in-
volvement with the project, the appli-
cant institution/organization submit-
ting a LCI proposal must retain at 
least 30 percent but not more than 70 
percent of the awarded funds and no co-
operating entity may receive less than 
10 percent of awarded funds. Only the 
applicant institution must meet the 
definition of an eligible institution as 
specified in this RFA; other entities 
participating in a joint project pro-
posal are not required to meet the defi-
nition of an eligible institution. LCI 
Project Proposals must support a 
multi-partner approach to solving a 
major state or regional challenge in 
agricultural sciences education at the 
postsecondary level. LCI Project Pro-
posals are characterized by multiple 
partners (each providing a specific ex-
pertise) organized and led by a strong 
applicant with documented project 
management ability to organize and 
carry out the initiative. 

Non-land-grant college of agriculture 
(NLGCA) means a public college or uni-
versity offering a baccalaureate or 
higher degree in the study of agri-
culture or forestry. The terms ‘‘NLGCA 
Institution’’ and ‘‘non-land-grant col-
lege of agriculture’’ do not include: 

(1) Hispanic-serving agricultural col-
leges and universities; or 

(2) Any institution designated under: 
a. the Act of July 2, 1862 (commonly 
known as the ‘‘First Morrill Act’’; 7 
U.S.C. 301 et seq., or the ‘1862 Land 
Grants’); 

(3) The Act of August 30, 1890 (com-
monly known as the ‘‘Second Morrill 
Act’’) (7 U.S.C. 321 et seq., or the ‘1890 
Land Grants’); 

(4) The Equity in Educational Land- 
Grant Status Act of 1994 (Public Law 
103–382; 7 U.S.C. 301 note, or the ‘1994 or 
Tribal Colleges Land Grants’); or 

(5) Public Law 87–788 (commonly 
known as the ‘‘McIntire-Stennis Coop-
erative Forestry Act’’) (16 U.S.C. 582a 
et seq.). 

Outcomes means specific, measurable 
project results and benefits that, when 
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assessed and reported; indicate the 
project’s plan of operation has been 
achieved. Measurable outcomes in-
clude: 

(1) Results are intended or unin-
tended consequences of the project, 
(e.g., ‘‘. . . additional course materials 
now available online to reinforce stu-
dent learning during non-classroom 
hours’’); 

(2) Products may be actual items or 
services acquired with funds, (e.g., 
‘‘. . . mechanisms and content to tran-
sition existing course(s) or elements of 
course(s) for Web-based access’’ or 
‘‘created new and innovative preven-
tion and intervention initiatives’’); and 

(3) Impacts are a measure of the re-
sults by comparing what might have 
happened in the absence of the funded 
project, (e.g., ‘‘. . . an observed, overall 
increase in student learning based upon 
8% higher average test scores of those 
students who both attended class and 
used the supplemental, Web-based 
course materials’’.) 

Regular project proposal means a pro-
posal for a project: 

(1) Where the applicant institution 
will be the sole entity involved in the 
execution of the project; or 

(2) Which will involve the applicant 
institution and one or more other enti-
ties, but where the involvement of the 
other entity(ies) does not meet the re-
quirements for a joint project proposal 
as defined in this section. 

Sustainable Agriculture means an inte-
grated system of plant and animal pro-
duction practices having a site-specific 
application that will, over the long- 
term— 

(1) Satisfy human food and fiber 
needs; 

(2) Enhance environmental quality 
and the natural resource base upon 
which the agriculture economy de-
pends; 

(3) Make the most efficient use of 
nonrenewable resources and on-farm 
resources and integrate, where appro-
priate, natural biological cycles and 
controls; 

(4) Sustain the economic viability of 
farm operations; and 

(5) Enhance the quality of life for 
farmers and society as a whole. 

Teaching and education mean formal 
classroom instruction, laboratory in-

struction, and practicum experience in 
the food and agricultural sciences and 
matters relating thereto (such as fac-
ulty development, student recruitment 
and services, curriculum development, 
instructional materials and equipment, 
and innovative teaching methodolo-
gies) conducted by colleges and univer-
sities offering baccalaureate or higher 
degrees. 

§ 3430.803 Eligibility. 

(a) Institution eligibility. Applications 
may only be submitted by a NLGCA in-
stitution. For the purposes of this pro-
gram, the individual branches of a 
State college or university that are 
separately accredited as degree-grant-
ing institutions are treated as separate 
institutions, and are therefore eligible 
to apply for NLGCA Program awards. 
Separate branches or campuses of a 
college or university that are not indi-
vidually accredited as degree-granting 
institutions are not treated as separate 
institutions, and are therefore not eli-
gible to submit an application. Accred-
itation must be conferred by an agency 
or association recognized by the Sec-
retary of the U.S. Department of Edu-
cation. 

(b) Teacher or student eligibility. A 
teacher or student recipient receiving 
Federal funds from this grants program 
must be an eligible participant. Where 
eligibility is claimed under 8 U.S.C. 
1101(a)(22), documentary evidence from 
the Immigration and Naturalization 
Service as to such eligibility must be 
made available to NIFA upon request. 

§ 3430.804 Project types and priorities. 

(a) For each RFA, NIFA may develop 
and include the appropriate project 
types and focus areas based on the crit-
ical needs identified through stake-
holder input and deemed appropriate 
by NIFA. 

(b) The RFA will specify which of the 
following project types applicants may 
submit applications: 

(1) Regular project proposal (the ap-
plicant executes the project without 
the requirement of sharing grant funds 
with other project partners); 

(2) Conference/planning grant to fa-
cilitate strategic planning session(s); 
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(3) Joint project proposal (the appli-
cant executes the project with assist-
ance from at least one additional part-
ner and must share grant funds with 
the additional partner(s)); and 

(4) Large-scale (state or region) com-
prehensive initiatives (LCI) (Applicant 
+ Two or more Partners). 

§ 3430.805 Funding restrictions. 
(a) Prohibition against construction. 

Grant funds awarded under this author-
ity may not be used for the renovation 
or refurbishment of research, edu-
cation, or extension space; the pur-
chase or installation of fixed equip-
ment in such space; or the planning, re-
pair, rehabilitation, acquisition, or 
construction of buildings or facilities. 

(b) Prohibition on tuition remission. 
Tuition remission, on-campus room 
and board, academic fees or other fi-
nancial assistance (scholarships or fel-
lowships) are not allowed. 

(c) Promotional items (e.g., T-shirts 
and other giveaways) and food func-
tions (e.g., cookouts or other social or 
meal gatherings) are considered ‘enter-
tainment’ expenses, and are, therefore, 
also not allowed under this grants pro-
gram. 

§ 3430.806 Matching requirements. 
There are no matching requirements 

for grants under this subpart. 

§ 3430.807 Duration of grant. 
The term of a Federal assistance 

award made for a NLGCA project shall 
not exceed 5 years. No-cost extensions 
of time beyond the maximum award 
terms will not be considered or grant-
ed. 

Subpart M—New Era Rural Tech-
nology Competitive Grants 
Program 

SOURCE: 74 FR 45973, Sept. 4, 2009, unless 
otherwise noted. 

§ 3430.900 Applicability of regulations. 
The regulations in this subpart apply 

to the program authorized under sec-
tion 1473E of the National Agricultural 
Research, Extension, and Teaching 
Policy Act of 1977 (7 U.S.C. 3319e), as 
amended. 

§ 3430.901 Purpose. 

The purpose of this program is to 
make grants available for technology 
development, applied research, and 
training, with a focus on rural commu-
nities, to aid in the development of 
workforces for bioenergy, pulp and 
paper manufacturing, and agriculture- 
based renewable energy workforce. 

§ 3430.902 Definitions. 

The definitions applicable to the pro-
gram under this subpart include: 

Advanced Technological Center refers 
to a post-secondary, degree-granting 
institution that provides students with 
technology-based education and train-
ing, preparing them to work as techni-
cians or at the semi-professional level, 
and aiding in the development of an ag-
riculture-based renewable energy 
workforce. For this program, such Cen-
ters must be located within a rural 
area. 

Bioenergy means biomass used in the 
production of energy (electricity; liq-
uid, solid, and gaseous fuels; and heat). 

Biomass means any organic matter 
that is available on a renewable or re-
curring basis, including agricultural 
crops and trees, wood and wood wastes 
and residues, plants (including aquatic 
plants), grasses, residues, fibers, and 
animal wastes, municipal wastes, and 
other waste materials. 

Community College means 
(1) An institution of higher education 

that: 
(i) Admits as regular students per-

sons who are beyond the age of compul-
sory school attendance in the State in 
which the institution is located and 
who have the ability to benefit from 
the training offered by the institution; 

(ii) Does not provide an educational 
program for which the institution 
awards a bachelor’s degree (or an 
equivalent degree); and 

(iii) (A) Provides an educational pro-
gram of not less than 2 years in dura-
tion that is acceptable for full credit 
toward such a degree; or 

(B) Offers a 2-year program in engi-
neering, mathematics, or the physical 
or biological sciences, designed to pre-
pare a student to work as a technician 
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or at the semi-professional level in en-
gineering, scientific, or other techno-
logical fields requiring the under-
standing and application of basic engi-
neering, scientific, or mathematical 
principles of knowledge (20 U.S.C. 
1101a(a)(6)). 

(2) For this grants program, such 
Community Colleges must be located 
within a rural area. 

Conference/Planning Grants means the 
limited number of RTP grants that will 
fund strategic planning meetings nec-
essary to establish and organize pro-
posed technology development, applied 
research and/or training projects. 

Eligible institution/organization means 
a community college, or an advanced 
technological center, that meets eligi-
bility criteria of this program, and is 
located in a rural area. 

Eligible participant means an indi-
vidual who is a citizen or non-citizen na-
tional of the United States, as defined in 
7 CFR 3430.2, or lawful permanent resi-
dent of the United States. 

Fiscal agent means a third party des-
ignated by an authorized representa-
tive of an eligible institution/organiza-
tion which would receive and assume 
financial stewardship of Federal grant 
funds and perform other activities as 
specified in the agreement between it 
and the eligible institution/organiza-
tion. 

Joint project proposal means 
(1) An application for a project: 
(i) Which will involve the applicant 

institution/organization working in co-
operation with one or more other enti-
ties not legally affiliated with the ap-
plicant institution/organization, in-
cluding other schools, colleges, univer-
sities, community colleges, units of 
State government, private sector orga-
nizations, or a consortium of institu-
tions; and 

(ii) Where the applicant institution/ 
organization and each cooperating en-
tity will assume a significant role in 
the conduct of the proposed project. 

(2) To demonstrate a substantial in-
volvement with the project, the appli-
cant institution/organization submit-
ting a joint project proposal must re-
tain at least 30 percent but not more 
than 70 percent of the awarded funds, 
and no cooperating entity may receive 
less than 10 percent of awarded funds. 

Only the applicant institution/organi-
zation must meet the definition of an 
eligible institution/organization as 
specified in this RFA; other entities 
participating in a joint project pro-
posal are not required to meet the defi-
nition of an eligible institution/organi-
zation. 

Outcomes means specific, measurable 
project results and benefits that, when 
assessed and reported, indicate the 
project’s plan of operation has been 
achieved. 

Plan of Operation means a detailed, 
step-by-step description of how the ap-
plicant intends to accomplish the 
project’s outcomes. At a minimum, the 
plan should include a timetable indi-
cating how outcomes are achieved, a 
description of resources to be used or 
acquired, and the responsibilities ex-
pected of all project personnel. 

Regular project proposal means an ap-
plication for a project: 

(1) Where the applicant institution/ 
organization will be the sole entity in-
volved in the execution of the project; 
or 

(2) Which will involve the applicant 
institution/organization and one or 
more other entities, but where the in-
volvement of the other entity(ies) does 
not meet the requirements for a joint 
proposal as defined in this section. 

Rural Area means any area other 
than a city or town that has a popu-
lation of 50,000 inhabitants and the ur-
banized area contiguous and adjacent 
to such a city or town. 

Technology Development means the 
practical application of knowledge to 
address specific State, regional, or 
community opportunities in the bio-
energy, pulp and paper manufacturing, 
or agriculture-based renewable energy 
occupations. 

NOTE: In general, technology is more than 
the development of a single product, but is 
instead a system of related products, proce-
dures and services to ensure a systems ap-
proach to address a specific issue. 

Training means the planned and sys-
tematic acquisition of practical knowl-
edge, skills or competencies required 
for a trade, occupation or profession 
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delivered by formal classroom instruc-
tion, laboratory instruction, or 
practicum experience. 

[74 FR 45973, Sept. 4, 2009, as amended at 75 
FR 59060, Sept. 27, 2010] 

§ 3430.903 Eligibility. 
Applications may be submitted by ei-

ther: 
(a) Public or private nonprofit com-

munity colleges, or 
(b) Advanced technological centers, 

either of which must: 
(1) Be located in a rural area (see defi-

nition in § 3430.902); 
(2) Have been in existence as of June 

18, 2008; 
(3) Participate in agricultural or bio-

energy research and applied research; 
(4) Have a proven record of develop-

ment and implementation of programs 
to meet the needs of students, edu-
cators, and business and industry to 
supply the agriculture-based, renew-
able energy or pulp and paper manufac-
turing fields with certified technicians, 
as determined by the Secretary; and 

(5) Have the ability to leverage exist-
ing partnerships and occupational out-
reach and training programs for sec-
ondary schools, 4-year institutions, and 
relevant nonprofit organizations. 

§ 3430.904 Project types and priorities. 
For each RFA, NIFA may develop 

and include the appropriate project 
types and focus areas based on the crit-
ical needs identified through stake-
holder input and deemed appropriate 
by NIFA. 

(a) In addition, priority in funding 
shall be given to eligible entities work-
ing in partnerships to: 

(1) Improve information-sharing ca-
pacity; 

(2) Maximize the ability to meet the 
requirements of the RFA; and 

(3) To address the following two RTP 
goals: 

(i) To increase the number of stu-
dents encouraged to pursue and com-
plete a 2-year postsecondary degree, or 
a certificate of completion, within an 
occupational focus of this grant pro-
gram; and 

(ii) To assist rural communities by 
helping students achieve their career 
goals to develop a viable workforce for 
bioenergy, pulp and paper manufac-

turing, or agriculture-based renewable 
energy. 

(b) Applicants may submit applica-
tions for one of the three project types: 

(1) Regular project proposal (the ap-
plicant executes the project without 
the requirement of sharing grant funds 
with other project partners); 

(2) Joint project proposal (the appli-
cant executes the project with assist-
ance from at least one additional part-
ner and must share grant funds with 
the additional partner(s)); and 

(3) Conference/planning grant to fa-
cilitate strategic planning session(s). 

§ 3430.905 Funding restrictions. 
(a) Prohibition against construction. 

Grant funds awarded under this author-
ity may not be used for the renovation 
or refurbishment of research, edu-
cation, or extension space; the pur-
chase or installation of fixed equip-
ment in such space; or the planning, re-
pair, rehabilitation, acquisition, or 
construction of buildings or facilities. 

(b) Prohibition on tuition remission. 
Tuition remission (e.g., scholarships, 
fellowships) is not allowed. 

(c) Indirect costs. Subject to § 3430.54, 
indirect costs are allowable with the 
exception of indirect costs for Con-
ference/Planning grants, which are not 
allowed. 

§ 3430.906 Matching requirements. 
There are no matching requirements 

for grants under this subpart. 

§ 3430.907 Stakeholder input. 
NIFA shall seek and obtain stake-

holder input through a variety of fo-
rums (e.g., public meetings, requests 
for input and/or Web site), as well as 
through a notice in the FEDERAL REG-
ISTER, from the following entities: 

(a) Community college(s). 
(b) Advanced technological center(s), 

located in rural area, for technology 
development, applied research, and/or 
training. 

§ 3430.908 Review criteria. 
Evaluation criteria. NIFA shall evalu-

ate project proposals according to the 
following factors: 

(a) Potential for Advancing Quality 
of Technology Development, Applied 
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Research, and/or Training/Significance 
of the Program. 

(b) Proposed Approach and Coopera-
tive Linkages. 

(c) Institution Organization Capa-
bility and Capacity Building. 

(d) Key Personnel. 
(e) Budget and Cost-Effectiveness. 

§ 3430.909 Other considerations. 
(a) Amount of grants. An applicant for 

a regular project proposal (single insti-
tution/organization) under this subpart 
may request up to $125,000 (total 
project, not per year). An applicant for 
a joint project proposal (applicant plus 
one or more partners) under this sub-
part may request up to $300,000 (total 
project, not per year). A conference/ 
planning grant applicant may request 
up to $10,000 (total project/not per 
year). 

(b) Duration of grants. The term of a 
grant for a standard RTP project under 
this subpart shall not exceed 5 years. 
No-cost extensions of time beyond the 
maximum award terms will not be con-
sidered or granted. 

Subpart N [Reserved] 

Subpart O—Sun Grant Program 

SOURCE: 75 FR 70580, Nov. 18, 2010, unless 
otherwise noted. 

§ 3430.1000 Applicability of regula-
tions. 

The regulations in this subpart apply 
to the Federal assistance awards made 
under the program authorized under 
section 7526 of the Food, Conservation, 
and Energy Act of 2008 (FCEA), Pub. L. 
110–246 (7 U.S.C. 8114). 

§ 3430.1001 Purpose. 
In carrying out the program, NIFA is 

authorized to make awards under sec-
tion 7526 of the FCEA to eligible enti-
ties (as designated in section 
7526(b)(1)(A)–(F) of the FCEA) to fund 
subgrants and activities that: 

(a) Enhance national energy security 
through the development, distribution, 
and implementation of biobased energy 
technologies; 

(b) Promote diversification in, and 
the environmental sustainability of, 

agricultural production in the United 
States through biobased energy and 
product technologies; 

(c) Promote economic diversification 
in rural areas of the United States 
through biobased energy and product 
technologies; and 

(d) Enhance the efficiency of bio-
energy and biomass research and devel-
opment programs through improved co-
ordination and collaboration among 
the Department, other appropriate 
Federal agencies (as determined by the 
Secretary), and land-grant colleges and 
universities. 

[75 FR 70580, Nov. 18, 2010, as amended at 81 
FR 6418, Feb. 8, 2016] 

§ 3430.1002 Definitions. 
The definitions specific to the Sun 

Grant Program are from the author-
izing legislation, the National Program 
Leadership of NIFA, and the Depart-
ment of Energy. The definitions appli-
cable to the program under this sub-
part include: 

Biobased product means: 
(1) An industrial product (including 

chemicals, materials, and polymers) 
produced from biomass; or 

(2) A commercial or industrial prod-
uct (including animal feed and electric 
power) derived in connection with the 
conversion of biomass to fuel. 

Bioenergy means power generated in 
the form of electricity or heat using 
biomass as a feedstock. 

Center means a Sun Grant Center 
identified in § 3430.1003(a)(1) through (5). 

Subcenter means the Sun Grant Sub-
center identified in § 3430.1003(a)(6). 

Technology development means the 
process of research and development of 
technology. 

Technology implementation means the 
introduction of new technologies to ei-
ther an existing organization, or to a 
larger community, such as a type of 
business. 

[75 FR 70580, Nov. 18, 2010, as amended at 81 
FR 6418, Feb. 8, 2016] 

§ 3430.1003 Eligibility. 
(a) Sun Grant Centers and Subcenter. 

NIFA will use amounts appropriated 
for the Sun Grant Program to provide 
grants to the following five Centers 
and one Subcenter: 
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(1) A North-Central Center for the re-
gion composed of the States of Illinois, 
Indiana, Iowa, Minnesota, Montana, 
Nebraska, North Dakota, South Da-
kota, Wisconsin, and Wyoming; 

(2) A Southeastern Center for the re-
gion composed of the States of Ala-
bama, Florida, Georgia, Kentucky, 
Mississippi, North Carolina, South 
Carolina, Tennessee, and Virginia, the 
Commonwealth of Puerto Rico, and the 
United States Virgin Islands; 

(3) A South-Central Center for the re-
gion composed of the States of Arkan-
sas, Colorado, Kansas, Louisiana, Mis-
souri, New Mexico, Oklahoma, and 
Texas; 

(4) A Northeastern Center for the re-
gion composed of the States of Con-
necticut, Delaware, Massachusetts, 
Maryland, Maine, Michigan, New 
Hampshire, New Jersey, New York, 
Ohio, Pennsylvania, Rhode Island, 
Vermont, and West Virginia; 

(5) A Western Center for the region 
composed of the States of Alaska, Ari-
zona, California, Hawaii, Idaho, Ne-
vada, Oregon, Utah, and Washington, 
and insular areas (other than the Com-
monwealth of Puerto Rico and the 
United States Virgin Islands); and 

(6) A Western Insular Pacific Sub-
center (that receives Federal funds 
through the Western Center rather 
than directly from NIFA, in accordance 
with § 3430.1004(b)) for the region of 
Alaska, Hawaii, Guam, American 
Samoa, the Commonwealth of the 
Northern Mariana Islands, the Fed-
erated States of Micronesia, the Repub-
lic of the Marshall Islands, and the Re-
public of Palau. 

(b) Subawardees of the Centers and 
Subcenter. To be eligible for a subaward 
from a Center or Subcenter pursuant to 
§ 3430.1004(a)(1), an applicant: 

(1) Must be located in the region cov-
ered by the applicable Center or Sub-
center; and 

(2) Must be one of the following: 
(i) State agricultural experiment sta-

tion; 
(ii) College or university; 
(iii) University research foundation; 
(iv) Other research institution or or-

ganization; 
(v) Federal agency; 
(vi) National laboratory; 

(vii) Private organization or corpora-
tion; 

(viii) Individual; or 
(ix) Any group consisting of 2 or 

more entities described in paragraphs 
(b)(2)(i) through (viii) of this section. 

(c) Ineligibility. A Center or Subcenter 
will be ineligible for funding under the 
Sun Grant Program if NIFA deter-
mines on the basis of an audit or a re-
view of a report submitted under 
§ 3430.1009 that the Center or Subcenter 
has not complied with the require-
ments of section 7526 of the FCEA (7 
U.S.C. 8114). A Center or Subcenter de-
termined to be ineligible pursuant to 
this paragraph will remain ineligible 
for such period of time as deemed ap-
propriate by NIFA. This ineligibility 
requirement is in addition to the en-
forcement actions that NIFA may take 
pursuant to § 3430.60. 

[75 FR 70580, Nov. 18, 2010, at 81 FR 6418, Feb. 
8, 2016] 

§ 3430.1004 Project types and prior-
ities. 

(a) Project types. The Sun Grant Pro-
gram provides funds for two distinct 
project types. Subject to paragraph (b), 
of the funds provided by NIFA to the 
Centers and Subcenter, the required 
use of funds by each of the Centers and 
the Subcenter is as follows: 

(1) Regional competitive research, exten-
sion, and education grant programs. Sev-
enty-five percent must be used for re-
gional competitively awarded research, 
extension, and education subgrants to 
eligible entities (described in 
§ 3430.1003(b)) to conduct, in a manner 
consistent with the purposes described 
in § 3430.1001, multi-institutional and 
integrated, multistate research, exten-
sion, and education programs on tech-
nology development and technology 
implementation. Regional competitive 
grants programs will target specific 
elements of the purposes described in 
§ 3430.1001, implementing national pri-
orities in the context of regional scale 
biogeographic and climatic conditions. 

(i) Requests for applications. The Cen-
ters and Subcenter must develop re-
gional requests for applications (RFAs) 
utilizing guidance from regional advi-
sory panels created and administered 
by the Centers and Subcenter for pur-
poses of addressing region-specific 
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issues, and which include representa-
tion from academia, the national lab-
oratories, Federal and State agencies, 
the private sector, and public interest 
groups. Advisory panel members will 
have appropriate expertise and experi-
ence in the areas of biomass and bio-
energy. 

(ii) Peer review of proposals. Each re-
gion will announce RFAs and solicit 
proposals. These proposals must be 
peer reviewed by panels in a manner 
similar to the system of peer review re-
quired by section 103 of the Agricul-
tural Research, Extension, and Edu-
cation Reform Act of 1998 (7 U.S.C. 
7613), and may include representation 
from Federal and State laboratories, 
the national laboratories, and private 
and public interest groups, as appro-
priate. The Centers and Subcenter may 
use implementing regulations found in 
§§ 3430.31 through 3430.37 as a guideline 
for appropriate peer review standards. 
Additional guidance may be provided 
by NIFA. To ensure consistency across 
the regions, prior to announcing the re-
gional RFAs that will be used to solicit 
proposals, the Centers and Subcenter 
must provide NIFA the RFAs for ap-
proval by the designated NIFA pro-
gram contact, as identified in the NIFA 
program solicitation. The Centers and 
Subcenter shall award subgrants on the 
basis of merit, quality, and relevance 
to advancing the purposes of the Sun 
Grant Program. 

(2) Research, extension, and education 
activities conducted at the Centers and 
Subcenter. Except for funds available 
for administrative expenses as provided 
in § 3430.1005(b), the remainder of the 
funds must be used for multi-institu-
tional and multistate research, exten-
sion, and education programs on tech-
nology development and multi-institu-
tional and multistate integrated re-
search, extension, and education pro-
grams on technology implementation, 
in a manner consistent with the pur-
poses described in § 3430.1001. 

(b) Special provisions for the Western 
Center and Western Insular Pacific Sub-
center. Funds provided by NIFA to the 
Western Insular Pacific Subcenter 
shall come from an allocation of a por-
tion of the funds received by the West-
ern Center, as directed by NIFA in the 
program solicitation, rather than di-

rectly from NIFA. For the Center, the 
phrase ‘‘funds provided by NIFA’’ in 
paragraph (a) of this section refers to 
those funds provided by NIFA for the 
Sun Grant Program that are not allo-
cated to the Subcenter. For the Sub-
center, the phrase ‘‘funds provided by 
NIFA’’ in paragraph (a) of this section 
refers to those funds that are allocated 
to the Subcenter. 

(c) Priorities. For the regional com-
petitive grants program under para-
graph (a)(1) of this section, the Centers 
and Subcenter shall use the plan ap-
proved by NIFA under § 3430.1007 in 
making subawards and shall give a 
higher priority to proposals that are 
consistent with the plan. 

[75 FR 70580, Nov. 18, 2010, as amended at 81 
FR 6418, Feb. 8, 2016] 

§ 3430.1005 Funding restrictions. 
(a) Facility costs. Funds made avail-

able under the Sun Grant Program 
shall not be used for the construction 
of a new building or facility or the ac-
quisition, expansion, remodeling, or al-
teration of an existing building or fa-
cility (including site grading and im-
provement, and architect fees). 

(b) Indirect cost provisions for regional 
competitive research, extension, and edu-
cation grant programs. Funds provided 
by NIFA to the Centers and Subcenter 
for the regional competitive grants 
program under § 3430.1004(a)(1) may not 
be used for the indirect costs of award-
ing the competitive grants. However, 
up to 4 percent of the total funds pro-
vided by NIFA to the Centers and the 
Subcenter under § 3430.1004 for the Sun 
Grant Program may be budgeted for 
administrative costs incurred in award-
ing the competitive grants. 

(c) Indirect cost provisions for research, 
extension, and education activities con-
ducted at the Centers and Subcenter. 
Subject to § 3430.54, indirect costs are 
allowable for the funds provided by 
NIFA to the Centers and the Subcenter 
for the research, extension, and edu-
cation programs under § 3430.1004(a)(2). 

(d) Required allocations. Each Center 
and Subcenter must fund subgrants in 
a proportion that is a minimum 30 per-
cent for conducting multi-institutional 
and multistate research, extension, and 
education programs on technology de-
velopment; and a minimum 30 percent 
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for conducting integrated multi-insti-
tutional and multistate research, ex-
tension, and education programs on 
technology implementation. Each Sun 
Grant Center must clearly demonstrate 
a common procedure for ensuring the 
required allocations are met, and for 
maintaining documentation of these 
required percentages for audit pur-
poses. 

[75 FR 70580, Nov. 18, 2010, as amended at 81 
FR 6418, Feb. 8, 2016] 

§ 3430.1006 Matching requirements. 

(a) Matching provisions for the Centers 
and Subcenter. The Centers and the 
Subcenter are not required to match 
Federal funds. 

(b) Matching provisions for subawards. 
For subawards made by the Centers or 
Subcenter through the competitive 
grants process, not less than 20 percent 
of the cost of an activity must be 
matched with funds, including in-kind 
contributions, from a non-Federal 
source, by the subawardee. 

(1) Exception for fundamental research. 
This matching requirement does not 
apply to fundamental research (as de-
fined in § 3430.2). 

(2) Special matching provisions for ap-
plied research. With prior approval by 
the NIFA authorized departmental offi-
cer (ADO), the Center or Subcenter 
may reduce or eliminate the matching 
requirement for applied research (as 
defined in § 3430.2) if the Center or Sub-
center determines that the reduction is 
necessary and appropriate pursuant to 
guidance issued by NIFA. 

§ 3430.1007 Planning activities. 

(a) Required plan. The Centers and 
Subcenter shall jointly develop and 
submit to NIFA for approval a plan for 
addressing the bioenergy, biomass, and 
bioproducts research priorities of the 
Department and the other appropriate 
Federal agencies at the State and re-
gional levels. Proposals submitted to 
the Sun Grant Program must be suffi-
ciently detailed and of high enough 
quality and demonstrate adequate evi-
dence of collaboration to meet this re-
quirement. Funds available for admin-
istrative costs (see § 3430.1005(b)) may 
be used to meet this requirement. 

(b) [Reserved] 

[75 FR 70580, Nov. 18, 2010, as amended at 81 
FR 6418, Feb. 8, 2016] 

§ 3430.1008 Sun Grant Information 
Analysis Center. 

The Centers and Subcenter shall 
maintain, at the North-Central Center, 
a Sun Grant Information Analysis Cen-
ter to provide the Centers and Sub-
center with analysis and data manage-
ment support. Each Center and Sub-
center shall allocate a portion of the 
funds available for administrative or 
indirect costs under § 3430.1005 to main-
tain the Sun Grant Information Anal-
ysis Center. 

§ 3430.1009 Administrative duties. 

In addition to other reporting re-
quirements agreed to in the terms and 
conditions of each award, not later 
than 90 days after the end of each Fed-
eral fiscal year, each Center and Sub-
center shall submit to NIFA a report 
that describes the policies, priorities, 
and operations of the program carried 
out by the Center or Subcenter during 
the fiscal year, including the results of 
all peer and merit review procedures 
conducted as part of administering the 
regional competitive research, exten-
sion, and educational grant programs; 
and a description of progress made in 
facilitating the plan described in 
§ 3430.1007. 

§ 3430.1010 Review criteria. 

Panel reviewers conducting merit re-
views on proposals submitted by the 
Centers will be instructed to ensure 
that proposals adequately address the 
plan developed in accordance with 
§ 3430.1007 for consideration of the rel-
evance and merit of proposals. 

§ 3430.1011 Duration of awards. 

The term of a Federal assistance 
award made under the Sun Grant Pro-
gram shall not exceed 5 years. No-cost 
extensions of time beyond the max-
imum award terms will not be consid-
ered or granted. 
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Subpart P—Food Insecurity 
Nutrition Incentive Program 

SOURCE: 80 FR 64310, Oct. 23, 2015, unless 
otherwise noted. 

§ 3430.1100 Applicability of regula-
tions. 

The regulations in this subpart apply 
to the Food Insecurity Nutrition Incen-
tive (FINI) grants program authorized 
under section 4405 of the Food, Con-
servation, and Energy Act of 2008 (7 
U.S.C. 7517), as added by section 4208 of 
the Agricultural Act of 2014 (Pub. L. 
113–79). 

§ 3430.1101 Purpose. 
The primary goal of the FINI grants 

program is to fund and evaluate 
projects intended to increase the pur-
chase of fruits and vegetables by low- 
income consumers participating in 
Supplemental Nutrition Assistance 
Program (SNAP) by providing incen-
tives at the point of purchase. 

§ 3430.1102 Definitions. 
The definitions applicable to the 

FINI grants program under this sub-
part include: 

Community food assessment means a 
collaborative and participatory process 
that systematically examines a broad 
range of community food issues and as-
sets, so as to inform change actions to 
make the community more food se-
cure. 

Emergency feeding organization means 
a public or nonprofit organization that 
administers activities and projects (in-
cluding the activities and projects of a 
charitable institution, a food bank, a 
food pantry, a hunger relief center, a 
soup kitchen, or a similar public or pri-
vate nonprofit eligible recipient agen-
cy) providing nutrition assistance to 
relieve situations of emergency and 
distress through the provision of food 
to needy persons, including low-income 
and unemployed persons. (See 7 U.S.C. 
7501). 

Exemplary practices means high qual-
ity community food security work that 
emphasizes food security, nutritional 
quality, environmental stewardship, 
and economic and social equity. 

Expert reviewers means individuals se-
lected from among those recognized as 

uniquely qualified by training and ex-
perience in their respective fields to 
give expert advice on the merit of 
grant applications in such fields who 
evaluate eligible proposals submitted 
to this program in their respective 
area(s) of expertise. 

Food security means access to afford-
able, nutritious, and culturally appro-
priate food for all people at all times. 

Fruits and vegetables means, for the 
purposes of the incentives provided 
under these grants, any variety of 
fresh, canned, dried, or frozen whole or 
cut fruits and vegetables without added 
sugars, fats or oils, and salt (i.e. so-
dium). 

Logic model means a systematic and 
visual way to present and share an un-
derstanding of the relationships among 
resources available to operate a pro-
gram, and includes: Planned activities 
and anticipated results; and the presen-
tation of the resources, inputs, activi-
ties, outputs, outcomes and impacts. 

Outcomes means the changes in the 
wellbeing of individuals that can be at-
tributed to a particular project, pro-
gram, or policy, or that a program 
hopes to achieve over time. They indi-
cate a measurable change in partici-
pant knowledge, attitudes, or behav-
iors. 

Process evaluation means examining 
program activities in terms of: 

(1) The age, sex, race, occupation, or 
other demographic variables of the tar-
get population; 

(2) The program’s organization, fund-
ing, and staffing; and 

(3) The program’s location and tim-
ing. Process evaluation focuses on pro-
gram activities rather than outcomes. 

PromiseZone refers to designated 
high-poverty communities ‘‘where the 
federal government will partner with 
and invest in communities to create 
jobs, leverage private investment, in-
crease economic activity, expand edu-
cational opportunities, and improve 
public safety.’’ See https:// 
www.hudexchange.info/programs/promise- 
zones/. 

Nonprofit organization means a special 
type of organizationthat has been orga-
nized to meet specific tax-exempt pur-
poses. To qualify for nonprofit status, 
your organizationmust be formed to 
benefit: 
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(1) The public; 
(2) A specific group of individuals; or 
(3) The membership of the nonprofit. 
StrikeForce means the ‘‘USDA’s 

StrikeForce Initiative for Rural 
Growth and Opportunity, which works 
to address the unique set of challenges 
faced by many of America’s rural com-
munities. Through StrikeForce, USDA 
is leveraging resources and collabo-
rating with partners and stakeholders 
to improve economic opportunity and 
quality of life in these areas. See http:// 
www.usda.gov/wps/portal/usda/ 
usdahome?navid=STRIKElFORCE for 
more information. 

Supplemental Nutrition Assistance Pro-
gram (SNAP) means the supplemental 
nutrition assistance program estab-
lished under the Food and Nutrition 
Act of 2008 (7 U.S.C. 2011 et seq.). 

Value chain means adding value to a 
product, including production, mar-
keting, and the provision of after-sales 
service and incorporating fair pricing 
to farms. It also involves keeping the 
final pricing to customers within com-
petitive range. Value chain develop-
ment, therefore, is a process of building 
relationships between supplier and 
buyer that are reciprocal and win-win; 
instead of always striving to buy at 
lowest cost. 

§ 3430.1103 Eligibility. 
(a) In general. Eligibility to receive a 

grant under this subpart is limited to 
government agencies and nonprofit or-
ganizations. All applicants must dem-
onstrate in their application that they 
are a government agency or nonprofit 
organization. Eligible government 
agencies and nonprofit organizations 
may include: 

(1) An emergency feeding organiza-
tion; 

(2) An agricultural cooperative; 
(3) A producer network or associa-

tion; 
(4) A community health organization; 
(5) A public benefit corporation; 
(6) An economic development cor-

poration; 
(7) A farmers’ market; 
(8) A community-supported agri-

culture program; 
(9) A buying club; 
(10) A SNAP-authorized retailer; and 
(11) A State, local, or tribal agency. 

(b) Further eligibility requirements—(1) 
Related to projects. To be eligible to re-
ceive a grant under this subpart, appli-
cants must propose projects that: 

(i) Have the support of the State 
SNAP agency; 

(ii) Would increase the purchase of 
fruits and vegetables by low-income 
consumers participating in SNAP by 
providing incentives at the point of 
purchase; 

(iii) Operate through authorized 
SNAP retailers and comply with all 
relevant SNAP regulations and oper-
ating requirements; 

(iv) Agree to participate in the FINI 
comprehensive program evaluation; 

(v) Ensure that the same terms and 
conditions apply to purchases made by 
individuals with SNAP benefits and 
with incentives under the FINI grants 
program as apply to purchases made by 
individuals who are not members of 
households receiving benefits as pro-
vided in § 278.2(b) of this title; and 

(vi) Include effective and efficient 
technologies for benefit redemption 
systems that may be replicated in 
other States and communities. 

(2) Related to experience and other com-
petencies. To be eligible to receive a 
grant under this subpart, applicants 
must meet the following requirements: 

(i) Have experience: 
(A) In efforts to reduce food insecu-

rity in the community, including food 
distribution, improving access to serv-
ices, or coordinating services and pro-
grams; or 

(B) With the SNAP program; 
(ii) Demonstrate competency to im-

plement a project, provide fiscal ac-
countability, collect data, and prepare 
reports and other necessary docu-
mentation; 

(iii) Secure the commitment of the 
State SNAP agency to cooperate with 
the project; and 

(iv) Possess a demonstrated willing-
ness to share information with re-
searchers, evaluators (including the 
independent evaluator for the pro-
gram), practitioners, and other inter-
ested parties, including a plan for dis-
semination of results to stakeholders. 

(c) Other, non-eligibility considerations. 
Applicants are encouraged: 
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(1) To propose projects that will pro-
vide employees with important job 
skills; and 

(2) To have experience the following 
areas: 

(i) Community food work, particu-
larly concerning small and medium- 
size farms, including the provision of 
food to people in low-income commu-
nities and the development of new mar-
kets in low-income communities for 
agricultural producers; and 

(ii) Job training and business devel-
opment activities for food-related ac-
tivities in low-income communities. 

(d) Partnerships. Applicants for a 
grant under this subpart are encour-
aged to seek and create partnerships 
with public or private, nonprofit or for- 
profit entities, including links with 
academic institutions (including mi-
nority-serving colleges and univer-
sities) or other appropriate profes-
sionals; community-based organiza-
tions; local government entities; 
PromiseZone lead applicant/organiza-
tion or implementation partners; and 
StrikeForce area coordinators or 
partnering entities for the purposes of 
providing additional Federal resources 
and strengthening under-resourced 
communities. Only the applicant must 
meet the requirements specified in this 
section for grant eligibility. Project 
partners and collaborators need not 
meet the eligibility requirements. 

§ 3430.1104 Project types and prior-
ities. 

(a) FINI Pilot Projects (FPP). FPPs are 
aimed at new entrants seeking funding 
for a project in the early stages of in-
centive program development. 

(b) FINI Projects (FP). FPs are aimed 
at mid-sized groups developing incen-
tive programs at the local or State 
level. 

(c) FINI Large Scale Projects (FLSP). 
FLSPs are aimed at groups developing 
multi-county, State, and regional in-
centive programs with the largest tar-
get audience of all FINI projects. 

§ 3430.1105 Funding restrictions. 
(a) Construction. Funds made avail-

able for grants under this subpart shall 
not be used for the construction of a 
new building or facility or the acquisi-
tion, expansion, remodeling, or alter-

ation of an existing building or facility 
(including site grading and improve-
ment, and architect fees). 

(b) Indirect costs. Subject to § 3430.54, 
indirect costs are allowable. 

§ 3430.1106 Matching requirements. 
(a) In general. Recipients of a grant 

under this subpart must provide 
matching contributions on a dollar-for- 
dollar basis for all Federal funds 
awarded. 

(b) Source and type. The non-Federal 
share of the cost of a project funded by 
a grant under this subpart may be pro-
vided by a State or local government 
or a private source. The matching re-
quirement in this section may be met 
through cash or in-kind contributions, 
including third-party in-kind contribu-
tions fairly evaluated, including facili-
ties, equipment, or services. 

(c) Limitation. If an applicant part-
ners with a for-profit entity, the non- 
Federal share that is required to be 
provided by the applicant may not in-
clude the services of an employee of 
that for-profit entity, including sala-
ries paid or expenses covered by that 
employer. 

(d) Indirect costs. Use of indirect costs 
as in-kind matching contributions is 
subject to § 3430.52(b). 

§ 3430.1107 Program requirements. 
The term of a grant under this sub-

part may not exceed 5 years. No-cost 
extensions of time beyond the max-
imum award terms will not be consid-
ered or granted. 

§ 3430.1108 Priorities. 
(a) In general. Except as provided in 

paragraph (b) of this section, in award-
ing grants under this subpart, NIFA 
will give priority to projects that: 

(1) Maximize the share of funds used 
for direct incentives to participants; 

(2) Use direct-to-consumer sales mar-
keting; 

(3) Demonstrate a track record of de-
signing and implementing successful 
nutrition incentive programs that con-
nect low-income consumers and agri-
cultural producers; 

(4) Provide locally or regionally pro-
duced fruits and vegetables; 

(5) Are located in underserved com-
munities; or 
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(6) Address other criteria as estab-
lished by NIFA and included in the re-
quests for applications. 

(b) Exception. The priorities in para-
graph (a) of this section that are given 
by NIFA will depend on the project 
type identified in § 3430.1104. Applicants 
should refer to the requests for applica-
tions to determine which priorities will 
be given to which project types. 

PART 3431—VETERINARY MEDICINE 
LOAN REPAYMENT PROGRAM 

Subpart A—Designation of Veterinarian 
Shortage Situations 

Sec. 
3431.1 Applicability of regulations. 
3431.2 Purpose. 
3431.3 Definitions and acronyms. 
3431.4 Solicitation of stakeholder input. 
3431.5 Solicitation of veterinarian shortage 

situations. 
3431.6 Review of nominations. 
3431.7 Notification and use of designated 

veterinarian shortage situations. 

Subpart B—Administration of the Veterinary 
Medicine Loan Repayment Program 

3431.8 Purpose and scope. 
3431.9 Eligibility to apply. 
3431.10 Eligibility to participate. 
3431.11 Application. 
3431.12 Selection of applicants. 
3431.13 Terms of loan repayment and length 

of service requirements. 
3431.14 Priority. 
3431.15 Qualifying loans. 
3431.16 Certifications and verifications. 
3431.17 VMLRP service agreement offer. 
3431.18 Service agreement. 
3431.19 Payment and tax liability. 
3431.20 Administration. 
3431.21 Breach. 
3431.22 Waiver. 
3431.23 Service to Federal government in 

emergency situations. 
3431.24 Reporting requirements, monitoring, 

and close-out. 

AUTHORITY: 7 U.S.C. 3151a; Pub. L. 106–107 
(31 U.S.C. 6101 note). 

SOURCE: 75 FR 20243, Apr. 19, 2010, unless 
otherwise noted. 

Subpart A—Designation of 
Veterinarian Shortage Situations 

§ 3431.1 Applicability of regulations. 
This part establishes the process and 

procedures for designating veterinarian 

shortage situations as well as the ad-
ministrative provisions for the Veteri-
nary Medicine Loan Repayment Pro-
gram (VMLRP) authorized by the Na-
tional Veterinary Medical Service Act 
(NVMSA), 7 U.S.C. 3151a. 

§ 3431.2 Purpose. 
The Secretary will follow the proc-

esses and procedures established in 
subpart A of this part to designate vet-
erinarian shortage situations for the 
VMLRP. Applications for the VMLRP 
will be accepted from eligible veteri-
narians who agree to serve in one of 
the designated shortage situations in 
exchange for the repayment of an 
amount of the principal and interest of 
the veterinarian’s qualifying edu-
cational loans. The administrative pro-
visions for the VMLRP, including the 
application process, are established in 
subpart B of this part. 

§ 3431.3 Definitions and acronyms. 
(a) General definitions. As used in this 

part: 
Act means the National Veterinary 

Medical Service Act, as amended. 
Agency or NIFA means the National 

Institute of Food and Agriculture. 
Department means the United States 

Department of Agriculture. 
Food animal means the following spe-

cies: Bovine, porcine, ovine/camelid, 
cervid, poultry, caprine, and any other 
species as determined by the Secretary. 

Food supply veterinary medicine means 
all aspects of veterinary medicine’s in-
volvement in food supply systems, 
from traditional agricultural produc-
tion to consumption. 

Insular area means the Common-
wealth of Puerto Rico, Guam, Amer-
ican Samoa, the Commonwealth of the 
Northern Mariana Islands, the Fed-
erated States of Micronesia, the Repub-
lic of the Marshall Islands, the Repub-
lic of Palau, and the Virgin Islands of 
the United States. 

NVMSA means the National Veteri-
nary Medicine Service Act. 

Practice of food supply veterinary medi-
cine includes corporate/private prac-
tices devoted to food animal medicine, 
mixed animal medicine located in a 
rural area (at least 30 percent of prac-
tice devoted to food animal medicine), 
food safety, epidemiology, public 
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health, animal health, and other public 
and private practices that contribute 
to the production of a safe and whole-
some food supply. 

Practice of veterinary medicine means 
to diagnose, treat, correct, change, al-
leviate, or prevent animal disease, ill-
ness, pain, deformity, defect, injury, or 
other physical, dental, or mental con-
ditions by any method or mode; includ-
ing: 

(1) The prescription, dispensing, ad-
ministration, or application of any 
drug, medicine, biologic, apparatus, an-
esthetic, or other therapeutic or diag-
nostic substance or medical or surgical 
technique, or 

(2) The use of complementary, alter-
native, and integrative therapies, or 

(3) The use of any manual or mechan-
ical procedure for reproductive man-
agement, or 

(4) The rendering of advice or rec-
ommendation by any means including 
telephonic and other electronic com-
munications with regard to any of 
paragraphs (1), (2), (3), or (4) of this def-
inition. 

Rural area means any area other than 
a city or town that has a population of 
50,000 inhabitants and the urbanized 
area contiguous and adjacent to such a 
city or town. 

Secretary means the Secretary of Ag-
riculture and any other officer or em-
ployee of the Department to whom the 
authority involved has been delegated. 

Service area means geographic area in 
which the veterinarian will be pro-
viding veterinary medical services. 

State means any one of the fifty 
States, the District of Columbia, and 
the insular areas of the United States. 

State animal health official or SAHO 
means the State veterinarian, or equiv-
alent, who will be responsible for nomi-
nating and certifying veterinarian 
shortage situations within the State. 

Veterinarian means a person who has 
received a professional veterinary med-
icine degree from a college of veteri-
nary medicine accredited by the AVMA 
Council on Education. 

Veterinarian shortage situation means 
any of the following situations in 
which the Secretary, in accordance 
with the process in subpart A of this 
part, determines has a shortage of vet-
erinarians: 

(1) Geographical areas that the Sec-
retary determines have a shortage of 
food supply veterinarians; and 

(2) Areas of veterinary practice that 
the Secretary determines have a short-
age of food supply veterinarians, such 
as food animal medicine, public health, 
animal health, epidemiology, and food 
safety. 

Veterinary medicine means all 
branches and specialties included with-
in the practice of veterinary medicine. 

Veterinary Medicine Loan Repayment 
Program or VMLRP means the Veteri-
nary Medicine Loan Repayment Pro-
gram authorized by the National Vet-
erinary Medical Service Act. 

(b) Definitions applicable to Subpart B. 
Applicant means an individual who 

applies to and meets the eligibility cri-
teria for the VMLRP. 

Breach of agreement results when a 
participant fails to complete the serv-
ice agreement obligation required 
under the terms and conditions of the 
agreement and will be subject to as-
sessment of monetary damages and 
penalties as determined in the service 
agreement, unless a waiver has been 
granted or an exception applies. 

Current payment status means that a 
qualified educational loan is not past 
due in its payment schedule as deter-
mined by the lending institution. 

Debt threshold means the minimum 
amount of qualified student debt an in-
dividual must have, on their program 
eligibility date, in order to be eligible 
for program benefits, as determined by 
the Secretary. 

Program eligibility date means the date 
on which an individual’s VMLRP 
agreement is executed by the Sec-
retary. 

Program participant means an indi-
vidual whose application to the 
VMLRP has been approved and whose 
service agreement has been accepted 
and signed by the Secretary. 

Qualifying educational expenses means 
the costs of attendance of the applicant 
at a college of veterinary medicine ac-
credited by the AVMA Council on Edu-
cation, exclusive of the tuition and rea-
sonable living expenses. Educational 
expenses may include fees, books, lab-
oratory expenses and materials, as re-
quired by an accredited college or 
school of veterinary medicine as part 
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of a Doctor of Veterinary Medicine de-
gree program, or the equivalent. The 
program participant must submit suffi-
cient documentation, as required by 
the Secretary, to substantiate the 
school requirement for the educational 
expenses incurred by the program par-
ticipant. 

Qualifying educational loans means 
loans that are issued by any Federal, 
State, or local government entity, ac-
credited academic institution(s), and/or 
commercial lender(s) that are subject 
to examination and supervision in 
their capacity as lending institutions 
by an agency of the United States or 
the State in which the lender has its 
principal place of business. Loans must 
have been made for one or more of the 
following: School tuition, other quali-
fying educational expenses, or reason-
able living expenses relating to the ob-
tainment of a degree of Doctor of Vet-
erinary Medicine from a college or 
school of veterinary medicine accred-
ited by the AVMA Council on Edu-
cation. Such loans must have docu-
mentation which is contemporaneous 
with the training received in a college 
or school of veterinary medicine. If 
qualifying educational loans are refi-
nanced, the original documentation of 
the loan(s) will be required to be sub-
mitted to the Secretary to establish 
the contemporaneous nature of such 
loans. 

Reasonable living expenses means the 
ordinary living costs incurred by the 
program participant while attending 
the college of veterinary medicine, ex-
clusive of tuition and educational ex-
penses. Reasonable living expenses 
must be incurred during the period of 
attendance and may include food and 
lodging expenses, insurance, com-
muting and transportation costs. Rea-
sonable living expenses must be equal 
to or less than the sum of the school’s 
estimated standard student budgets for 
living expenses for the degree of veteri-
nary medicine for the year(s) during 
which the program participant was en-
rolled in the school. However, if the 
school attended by the program partic-
ipant did not have a standard student 
budget or if a program participant re-
quests repayment for living expenses 
which are in excess of the standard stu-
dent budgets described in the preceding 

sentence, the program participant 
must submit documentation, as re-
quired by the Secretary, to substan-
tiate the reasonableness of living ex-
penses incurred. To the extent that the 
Secretary determines, upon review of 
the program participant’s documenta-
tion, that all or a portion of the living 
expenses are reasonable, these expenses 
will qualify for repayment. 

Service agreement means the agree-
ment, which is signed by an applicant 
and the Secretary for the VMLRP 
wherein the applicant agrees to accept 
repayment of qualifying educational 
loans and to serve in accordance with 
the provisions of NVMSA for a pre-
scribed period of obligated service. 

Termination means a waiver of the 
service obligation granted by the Sec-
retary when compliance by the partici-
pant is impossible, would involve ex-
treme hardship, or where enforcement 
with respect to the individual would be 
unconscionable (see breach of agree-
ment). 

Withdrawal means a request by a par-
ticipant for withdrawal from participa-
tion in the VMLRP after signing the 
service agreement, but prior to 
VMLRP making the first quarterly 
payment on behalf of the participant. 
A withdrawal is without penalty to the 
participant and without obligation to 
the Program. 

§ 3431.4 Solicitation of stakeholder 
input. 

The Secretary will solicit stake-
holder input on the process and proce-
dures used to designate veterinarian 
shortage situations prior to the publi-
cation of the solicitation for nomina-
tion of veterinarian shortage situa-
tions. A notice may be published in the 
FEDERAL REGISTER, on the Agency’s 
Web site, or other appropriate format 
or forum. This request for stakeholder 
input may include the solicitation of 
input on the administration of VMLRP 
and its impact on meeting critical vet-
erinarian shortage situations. All com-
ments will be made available and ac-
cessible to the public. 

§ 3431.5 Solicitation of veterinarian 
shortage situations. 

(a) General. The Secretary will follow 
the procedures described in this part to 
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solicit veterinarian shortage situations 
as the term is defined in § 3431.3. 

(b) Solicitation. The Secretary will 
publish a solicitation for nomination of 
veterinarian shortage situations in the 
FEDERAL REGISTER, on the Agency’s 
Web site, or other appropriate format 
or forum. 

(c) Frequency. Contingent on the 
availability of funds, the Secretary 
will normally publish a solicitation on 
an annual basis. However, the Sec-
retary reserves the right to solicit vet-
erinarian shortage situations every 
two or three years, as appropriate. 

(d) Content. The solicitation will de-
scribe the nomination process, the re-
view criteria and process, and include 
the form used to submit a nomination. 
The solicitation may specify the max-
imum number of nominations that may 
be submitted by each State animal 
health official. 

(e) Nominations. Nominations shall 
identify the veterinarian shortage situ-
ation and address the criteria in the 
nomination form which may include 
the objectives of the position, the ac-
tivities of the position, and the risk 
posed if the position is not secured. 

(f) Nominating Official. The State ani-
mal health official in each State is the 
person responsible for submitting and 
certifying veterinarian shortage situa-
tions within the State to NIFA offi-
cials. It is strongly recommended that 
the State animal health official of each 
State involve the leading health ani-
mal experts in the State in the nomi-
nation process. 

§ 3431.6 Review of nominations. 

(a) Peer panel. State shortage situa-
tions nominations will be evaluated by 
a peer panel of experts in animal 
health convened by the Secretary. The 
panel will evaluate nominations ac-
cording to the criteria identified in the 
solicitation. The panel will consider 
the objectives and activities of the vet-
erinarian position in the veterinary 
service shortage situation and the 
risks associated with not securing or 
retaining the position and make a rec-
ommendation regarding each nomina-
tion. 

(b) Agency review. The Secretary will 
evaluate the recommendations of the 

peer panel and designate shortage situ-
ations for the VMLRP. 

§ 3431.7 Notification and use of des-
ignated veterinarian shortage situa-
tions. 

The Secretary will publish the des-
ignated veterinarian shortage situa-
tions on the Agency’s Web site and will 
use the designated veterinarian short-
age situations to solicit VMLRP loan 
repayment applications from indi-
vidual veterinarians in accordance 
with subpart B of this part. 

Subpart B—Administration of the 
Veterinary Medicine Loan Re-
payment Program 

§ 3431.8 Purpose and scope. 

(a) Purpose. The regulations of this 
subpart apply to the award of veteri-
nary medicine loan repayments under 
the Veterinary Medicine Loan Repay-
ment Program (VMLRP) authorized by 
the National Veterinary Medicine 
Service Act, 7 U.S.C. 3151a. 

(b) Scope. Under the VMLRP, the Sec-
retary enters into service agreements 
with veterinarians to pay principal and 
interest on education loans of veteri-
narians who agree to work in veteri-
nary shortage situations for a pre-
scribed period of time. In addition, pro-
gram participants may enter into an 
agreement to provide services to the 
Federal government in emergency situ-
ations in exchange for salary, travel, 
per diem expenses, and additional 
amounts of loan repayment assistance. 
The purpose of the program is to assure 
an adequate supply of trained food ani-
mal veterinarians in shortage situa-
tions and provide USDA with a pool of 
veterinary specialists to assist in the 
control and eradication of animal dis-
ease outbreaks. 

§ 3431.9 Eligibility to apply. 

(a) General. To be eligible to apply to 
the VMLRP an applicant must: 

(1) Have a degree of Doctor of Veteri-
nary Medicine (DVM), or the equiva-
lent, from a college of veterinary medi-
cine accredited by the AVMA Council 
on Education; 

(2) Have qualifying educational loan 
debt as defined in § 3431.3; 
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(3) Secure an offer of employment or 
establish and/or maintain a practice in 
a veterinary shortage situation, as de-
termined by the Secretary in accord-
ance with the procedures in subpart A 
of this part, within the time period 
specified in the VMLRP service agree-
ment offer; and 

(4) Provide certifications and 
verifications in accordance with 
§ 3431.16. 

(b) Non-eligibility. The following indi-
viduals are ineligible to apply to the 
VMLRP: 

(1) An individual who owes an obliga-
tion for veterinary service to the Fed-
eral government, a State, or other en-
tity under an agreement with such 
Federal, State, or other entity are in-
eligible for the VMLRP unless such ob-
ligation will be completely satisfied 
prior to the beginning of service under 
the VMLRP; 

(2) An individual who has a Federal 
judgment lien against his/her property 
arising from Federal debt; and 

(3) An individual who has total quali-
fied debt that does not meet the debt 
threshold. 

§ 3431.10 Eligibility to participate. 

To be eligible to participate in the 
VMLRP, a participant must meet the 
following criteria: 

(a) Meet the eligibility criteria of 
§ 3431.9 for applying to the VMLRP; 

(b) Be selected for participation by 
the Secretary pursuant to § 3431.12. 

(c) Comply with all State and local 
regulations (including appropriate li-
censure where required) in the jurisdic-
tion in which he or she proposes to 
practice; 

(d) Be a citizen, national, or perma-
nent resident of the United States; 

(e) Sign a service agreement to pro-
vide veterinary services in one of the 
veterinarian shortage situations; and 

(f) Comply with the terms and condi-
tions of the Service Agreement. 

§ 3431.11 Application. 

Individuals who meet the eligibility 
criteria of § 3431.9 may submit an on-
line program application or any other 
application process provided by the 
Secretary. 

§ 3431.12 Selection of applicants. 
(a) Review of applications. Upon re-

ceipt, applications for the VMLRP will 
be reviewed for eligibility and com-
pleteness by the appropriate staff as 
determined by the Secretary. Incom-
plete or ineligible applications will not 
be processed or reviewed. 

(b) Peer review. (1) Applications for 
the VMLRP that are deemed eligible 
and complete will be referred to the 
VMLRP peer panel for peer review. In 
evaluating the application, reviewers 
are directed to consider the following 
components, as well as any other cri-
teria identified in the RFA, and how 
they relate to the likelihood that the 
applicant will meet the terms and con-
ditions of the VMLRP agreement, con-
tinue to serve in a veterinary shortage 
situation, or pursue a career in food 
supply veterinary medicine: 

(i) Major or emphasis area(s) during 
formal post-secondary training (e.g., 
bachelors degree major, minor); 

(ii) Major or emphasis area(s) during 
formal training for DVM/VMD degree; 

(iii) Specialty training area/dis-
cipline (e.g., board certification or 
graduate degree); 

(iv) Non-degree/non-board certifi-
cation training or certifications (e.g., 
animal agrosecurity coursework and 
certifications); 

(v) Applicant’s personal statement; 
(vi) Awards; 
(vii) Letters or recommendation, if 

applicable; and 
(viii) Other documentation or cri-

teria, as specified in the RFA. 
(2) Applicants will then be ranked 

based on their qualifications relative 
to the attributes of the shortage situa-
tion applied for. 

§ 3431.13 Terms of loan repayment and 
length of service requirements. 

(a) Loan repayment. For each year of 
obligated service in a veterinary short-
age situation, as determined by the 
Secretary, with a minimum of 3 years 
(and maximum of 4 years) of obligated 
service, the Secretary may pay: 

(1) An amount not exceeding $25,000 
per year of a program participant’s 
qualifying loans; and 

(2) An additional amount not exceed-
ing $5,000 per year of a program partici-
pant’s qualifying loans, if the program 
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participant has already been selected 
for participation in the VMLRP and 
agrees to enter into a one-year agree-
ment for each year of service to pro-
vide up to 60 days of obligated service 
to the Federal government in animal 
health emergency situations, as deter-
mined by the Secretary, provided the 
shortage situation in which the partici-
pant has agreed to serve has been des-
ignated as suitable for the Federal ob-
ligated service. 

(b) To maximize the number of agree-
ments and to encourage qualified vet-
erinarians to participate in the 
VMLRP, the Secretary may establish a 
loan repayment cap that differs from 
the cap established under paragraph 
(a)(1) and (a)(2) of this section when it 
is in the best interest of VMLRP. This 
will be identified in the RFA. 

(c) The Secretary will determine the 
debt threshold in the RFA. 

(d) Loan repayments will be made di-
rectly to the loan provider on a quar-
terly basis, starting with the end of the 
first quarter after the program eligi-
bility date of the service agreement. 
Tax payments equal to 39 percent of 
the loan repayments will be credited 
directly to the participant’s IRS (Fed-
eral tax) account simultaneously with 
each loan repayment. 

(e) Once a service agreement has 
been signed by both parties, the Sec-
retary will obligate such funds as will 
be necessary to ensure that sufficient 
funds will be available to make loan re-
payments and tax payments, as speci-
fied in the service agreement, for the 
duration of the period of obligated 
service. Reimbursements for tax liabil-
ities in excess of the amount provided 
(not to exceed 39 percent of the amount 
of loan repayment or any other cap es-
tablished by the Secretary) will be sub-
ject to the availability of funds. These 
additional tax payments, if available 
to the VMLRP participants, will be 
identified in the RFA and in the partic-
ipant service agreement. 

(f) Participants are required to keep 
payments current on all qualifying 
VMLRP loans. 

(g) Travel expenditures. The VMLRP 
will not reimburse a program partici-
pant for expenses associated with trav-
eling from the program participant’s 
residence to the prospective practice 

site for the purpose of evaluating such 
site or the expenses of relocating from 
the program participant’s temporary 
or permanent residence to a practice 
site. 

§ 3431.14 Priority. 
Pursuant to NVMSA, the Secretary 

will give priority to agreements with 
veterinarians for the practice of food 
animal medicine in veterinarian short-
age situations, as determined by the 
Secretary. The Secretary may estab-
lish additional criteria in the RFA for 
assigning priority levels to veteri-
narian shortage situations nominated 
for award. 

§ 3431.15 Qualifying loans. 
(a) General. Loan repayments pro-

vided under the VMLRP may consist of 
payments on behalf of participating in-
dividuals of the principal and interest 
on qualifying educational loans re-
ceived by the individual for attendance 
of the individual at an accredited col-
lege of veterinary medicine resulting 
in a degree of Doctor of Veterinary 
Medicine, or the equivalent, which 
loans were made for one or more of the 
following: 

(1) Tuition expenses; 
(2) All other reasonable educational 

expenses, as defined in this part and as 
determined by the Secretary; and 

(3) Reasonable living expenses, as de-
fined in this part and as determined by 
the Secretary. 

(b) Non-eligible loans. The following 
loans are ineligible for repayment 
under the VMLRP: 

(1) Loans not obtained from a bank, 
credit union, savings and loan associa-
tion, not-for-profit organization, insur-
ance company, school, and other finan-
cial or credit institution which is sub-
ject to examination and supervision in 
its capacity as lending institution by 
an agency of the United States or of 
the State in which the lender has its 
principal place of business; 

(2) Loans for which supporting docu-
mentation is not available; 

(3) Loans that have been consolidated 
with loans of other individuals, such as 
spouses or children; 

(4) Loans or portions of loans ob-
tained for educational or living ex-
penses which exceed the standard of 
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reasonableness as determined by the 
participant’s standard school budget 
for the year in which the loan was 
made, and are not determined by the 
Secretary, to be reasonable based on 
additional documentation provided by 
the individual; 

(5) Loans, financial debts, or service 
obligations incurred under another 
loan repayment or scholarship pro-
gram, or similar programs, which pro-
vide loans, scholarships, loan repay-
ments, or other awards in exchange for 
a future service obligation; 

(6) Non-educational loans, including 
home equity loans; and 

(7) Any loan in default, delinquent, or 
not in a current payment status. 

§ 3431.16 Certifications and verifi- 
cations. 

(a) The application for the loan re-
payment program shall include a per-
sonal statement describing how the ap-
plicant would meet the requirements 
of: 

(1) The veterinary service shortage 
situations as defined in the RFA; 

(2) The eligibility criteria for appli-
cation of section § 3431.9 of this part; 
and 

(3) The selection priority of § 3431.14 
of this part. 

(b) The applicant shall provide suffi-
cient documentation to establish that 
the applicant has qualifying loans as 
described in § 3431.15 of this part. 

(c) The applicant shall provide suffi-
cient documentation to establish that 
the applicant has the capacity to se-
cure an offer of employment or estab-
lish and/or maintain a veterinary prac-
tice in a veterinary service shortage 
situation as defined in subpart A of 
this part. 

(d) The applicant shall provide, if ap-
plicable, sufficient documentation to 
establish that the applicant is licensed 
to practice veterinary medicine in the 
jurisdiction in which the applicant has 
an offer of employment. 

(e) The applicant shall provide, if ap-
plicable, the required documentation 
to establish whether the applicant re-
ceives payments under any other Fed-
eral, State, institutional, or private 
loan repayment programs. 

(f) The applicant shall provide the re-
quired documentation to show that he/ 

she has completed, or is in the process 
of completing, the National Veterinary 
Accreditation Program (NVAP) if na-
tional accreditation is required for the 
veterinary shortage position for which 
the applicant has an offer of employ-
ment. 

(g) The applicant shall provide au-
thorization to the appropriate staff as 
designated by the Secretary to obtain a 
copy of the participant’s credit report. 

§ 3431.17 VMLRP service agreement 
offer. 

The Secretary will make an offer to 
successful applicants to enter into an 
agreement with the Secretary to pro-
vide veterinary services under the 
VMLRP. As part of the offer, successful 
VMLRP applicants will be provided a 
specific period of time, as defined in 
the RFA, to secure an offer of employ-
ment or establish and/or maintain a 
veterinary practice in a veterinary 
shortage situation. 

§ 3431.18 Service agreement. 

(a) The service agreement shall be 
signed by the program participant and 
the Secretary after acceptance of the 
terms and conditions of the loan repay-
ment program by the program partici-
pant. 

(b) The service agreement shall speci-
fy the period of obligated service. 

(c) The service agreement shall speci-
fy the amount of loan repayment to be 
paid for each year of obligated service. 

(d) The service agreement shall con-
tain a provision defining when a breach 
of the agreement by the program par-
ticipant has occurred. 

(e) The service agreement shall pro-
vide remedies for the breach of a serv-
ice agreement by a program partici-
pant, including repayment or partial 
repayment of financial assistance re-
ceived, with interest. 

(f) The service agreement shall in-
clude provisions addressing the grant-
ing of a waiver by the Secretary in case 
of hardship. 

(g) Payments under the service 
agreement do not exempt a program 
participant from the responsibility 
and/or liability for any loan(s) for 
which he or she is obligated, as the 
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Secretary is not obligated to the lend-
er/note holder for its commitment to 
the program participant. 

(h) During the term of the service 
agreement, the program participant 
shall agree that the Secretary or the 
designated VMLRP service provider is 
authorized to verify the status of each 
loan for which the Secretary will be re-
imbursing the participant. 

(i) The service agreement shall con-
tain certifications, as determined by 
the Secretary. 

(j) The service agreement shall con-
tain provisions addressing the income 
tax liability of the program participant 
and the availability of reimbursement 
of taxes incurred as a result of an indi-
vidual’s participation in the VMLRP. 

(k) Renewal. The service agreement 
will indicate whether the existing serv-
ice agreement may be renewed. How-
ever, renewal applications are subject 
to peer review and approval, accept-
ance is not guaranteed, and the posi-
tion must still be considered a veteri-
narian shortage situation at the time 
of application for renewal. The Sec-
retary may request additional docu-
mentation in connection with the re-
view and approval of a renewal applica-
tion. The Secretary reserves the right 
not to offer renewals. Any requests for 
renewal applications will be solicited 
via the RFA. 

(l) The service agreement shall con-
tain participant reporting require-
ments (e.g., quarterly, annual, and/or 
close-out) to allow for program moni-
toring and evaluation. 

§ 3431.19 Payment and tax liability. 
(a) Loan repayment. Loan repayments 

pursuant to a service agreement are 
made directly to a participant’s lend-
er(s) by the Secretary or the VMLRP 
service provider. If there is more than 
one outstanding qualified educational 
loan, the Secretary will repay the 
loans in the following order, unless the 
Secretary determines significant sav-
ings to the program would result from 
paying loans in a different order of pri-
ority: 

(1) Loans guaranteed by the U.S. De-
partment of Education; 

(2) Loans made or guaranteed by a 
State; 

(3) Loans made by a School; and 

(4) Loans made by other entities, in-
cluding commercial loans. 

(b) Tax Liability Payments. Tax pay-
ments equal to 39 percent of the total 
loan repayment amount will be cred-
ited directly to the participant’s IRS 
(Federal tax) account simultaneously 
with each loan payment. The Secretary 
may make payments of an amount not 
to exceed 39 percent of the actual an-
nual loan repayments made in a cal-
endar year for all or part of the in-
creased Federal, State, and local tax li-
ability resulting from loan repayments 
received under the VMLRP. However, 
the Secretary may increase the cap, if 
appropriate. Supplementary payments 
for increased tax liability may be made 
for the actual amount of tax liability 
associated with the receipt of loan re-
payments under the VMLRP. Avail-
ability of these additional tax liability 
payments (i.e., in excess of 39 percent 
or other approved cap) will be identi-
fied in the RFA and in the participant 
service agreement. Program partici-
pants wishing to receive tax liability 
payments will be required to submit 
their requests for such payments in a 
manner prescribed by the Secretary 
and must provide the Secretary with 
any documentation the Secretary de-
termines is necessary to establish a 
program participant’s increased tax li-
ability. Tax liability payments in ex-
cess of 39 percent or other approved cap 
will be made on a reimbursement basis 
only. 

(c) Under § 3431.19(a) and (b), the Sec-
retary will make loan and tax liability 
payments to the extent appropriated 
funds are available for these purposes. 

§ 3431.20 Administration. 

The VMLRP will be administered by 
NIFA. NIFA may carry out this pro-
gram directly or enter into agreements 
with another Federal agency or other 
service provider to assist in the admin-
istration of the VMLRP. However, the 
determination of the veterinarian 
shortage areas, peer review of indi-
vidual VMLRP applications, and the 
overall VMLRP oversight and coordi-
nation will reside with the Secretary. 

[75 FR 20243, Apr. 19, 2010, as amended at 79 
FR 76001, Dec. 19, 2014] 
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§ 3431.21 Breach. 
(a) General. If a program participant 

fails to complete the period of obli-
gated service incurred under the serv-
ice agreement, including failing to 
comply with the applicable terms and 
conditions of a waiver granted by the 
Secretary, the program participant 
must pay to the United States an 
amount as determined in the service 
agreement. Payment of this amount 
shall be made within 90 days of the 
date that the program participant 
failed to complete the period of obli-
gated service, as determined by the 
Secretary. 

(b) Exceptions. (1) A termination of 
service for reasons that are beyond the 
control of the program participant will 
not be considered a breach. 

(2) A transfer of service from one 
shortage situation to another, if ap-
proved by the Secretary, will not be 
considered a breach. 

(3) A call or order to active duty will 
not be considered a breach. 

(c) The Secretary may renegotiate 
the terms of a participant’s service 
agreement in the event of a transfer, 
termination or call to active duty pur-
suant to paragraph (b) of this section. 

(d) Amount of repayment. The service 
agreement shall provide the method for 
the calculation of the amount owed by 
a program participant who has 
breached a service agreement. 

(e) Debt Collection. Individuals in 
breach of a service agreement entered 
into under this part are considered to 
owe a debt to the United States for the 
amount of repayment. Any such debt 
will be collected pursuant to the De-
partment’s Debt Management regula-
tions at 7 CFR part 3. 

§ 3431.22 Waiver. 
(a) A program participant may seek a 

waiver or suspension of the service or 
payment obligations incurred under 
this part by written request to the Sec-
retary setting forth the bases, cir-
cumstances, and causes which support 
the requested action. 

(b) The Secretary may waive any 
service or payment obligation incurred 
by a program participant whenever 
compliance by the program participant 
is impossible or would involve extreme 
hardship to the program participant 

and if enforcement of the service or 
payment obligation would be against 
equity and good conscience. 

(1) Compliance by a program partici-
pant with a service or repayment obli-
gation will be considered impossible if 
the Secretary determines, on the basis 
of information and documentation as 
may be required: 

(i) That the program participant suf-
fers from a physical or mental dis-
ability resulting in the permanent in-
ability of the program participant to 
perform the service or other activities 
which would be necessary to comply 
with the obligation; or 

(ii) That the employment of the pro-
gram participant has been terminated 
involuntarily for reasons unrelated to 
job performance. 

(2) In determining whether compli-
ance by a program participant with the 
terms of a service or repayment obliga-
tion imposes an extreme hardship, the 
Secretary may, on the basis of infor-
mation and documentation as may be 
required, take into consideration the 
nature of the participant’s personal 
problems and the extent to which these 
affect the participant’s ability to per-
form the obligation. 

(c) All requests for waivers must be 
submitted to the Secretary in writing. 

(d) A program participant who is 
granted a waiver in accordance with 
this section will be notified by the Sec-
retary in writing. 

(e) Any obligation of a program par-
ticipant for service or payment will be 
canceled upon the death of the program 
participant. 

§ 3431.23 Service to Federal govern-
ment in emergency situations. 

(a) The Secretary may enter into 
agreements of 1 year duration with vet-
erinarians who have service agree-
ments for such veterinarians to provide 
services to the Federal Government in 
emergency situations, as determined 
by the Secretary, under terms and con-
ditions specified in the agreement. 

(b) Pursuant to a service agreement 
under this section, the Secretary shall 
pay an amount, in addition to the 
amount paid, as determined by the Sec-
retary and specified in the agreement, 
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of the principal and interest of quali-
fying educational loans of the veteri-
narians. This amount will be provided 
in the RFA. 

(c) Agreements entered into under 
this paragraph shall include the fol-
lowing: 

(1) A veterinarian shall not be re-
quired to serve more than 60 working 
days per year of the agreement. 

(2) A veterinarian who provides serv-
ice pursuant to the agreement shall re-
ceive a salary commensurate with the 
duties and shall be reimbursed for trav-
el and per diem expenses as appropriate 
for the duration of the service. 

§ 3431.24 Reporting requirements, 
monitoring, and close-out. 

VMLRP participants will be required 
to submit periodic reports per the 
terms and conditions of their service 
agreements. In addition, the Secretary 
is responsible for ensuring that a 
VMLRP participant is complying with 
the terms and conditions of their serv-
ice agreement, including any addi-
tional reporting or close-out require-
ments. 

PART 3434—HISPANIC-SERVING 
AGRICULTURAL COLLEGES AND 
UNIVERSITIES CERTIFICATION 
PROCESS 

Sec. 
3434.1 Applicability of regulations. 
3434.2 Purpose. 
3434.3 Definitions. 
3434.4 Eligibility. 
3434.5 Agriculture-related fields. 
3434.6 Certification. 
3434.7 Duration of certification. 
3434.8 Appeals. 
3434.9 Recertification. 
3434.10 Reporting requirements. 

APPENDIX A TO PART 3434—LIST OF AGRI-
CULTURE-RELATED FIELDS 

APPENDIX B TO PART 3434—LIST OF HSACU 
INSTITUTIONS, 2015–2016 

AUTHORITY: 7 U.S.C. 3103. 

SOURCE: 77 FR 25040, Apr. 27, 2012, unless 
otherwise noted. 

§ 3434.1 Applicability of regulations. 
This part establishes the process to 

certify and designate a group of eligi-
ble educational institutions as His-
panic-Serving Agricultural Colleges 

and Universities, as authorized by Sec-
tion 7101 of the Food, Conservation, 
and Energy Act of 2008 (FCEA), 7 U.S.C. 
3103; Public Law 110–246. 

§ 3434.2 Purpose. 

The Secretary will follow the proc-
esses and criteria established in this 
regulation to certify and designate 
qualifying colleges and universities as 
HSACUs. Institutions designated as 
HSACUs will be eligible for five new 
programs authorized by Congress in 
section 7129 of the FCEA as well as for 
other ongoing NIFA programs for 
which HSACUs are now eligible (e.g., 
integrated programs authorized by sec-
tion 406 of the Agricultural Research, 
Extension, and Education Reform Act 
of 1998). The five new programs include 
the HSACU Endowment Fund (formula- 
based), HSACU Institutional Capacity 
Building Grants Program (competi-
tive), HSACU Extension Grants Pro-
gram (competitive), HSACU Applied 
and Fundamental Research Grants 
Program (competitive), and HSACU 
Equity Grants Program (formula- 
based). The administrative provisions, 
including reporting requirements, for 
the HSACU Endowment Fund will be 
established in a separate part (7 CFR 
part 3437). The administrative provi-
sions and reporting requirements for 
the other four new HSACU programs 
will be established as subparts in 7 CFR 
part 3430. 

§ 3434.3 Definitions. 

As used in this part: 
Agency or NIFA means the National 

Institute of Food and Agriculture. 
Agriculture-related fields means a 

group of instructional programs that 
are determined to be agriculture-re-
lated fields of study for HSACU eligi-
bility purposes by a panel of National 
Program Leaders at the National Insti-
tute of Food and Agriculture. 

Department means the United States 
Department of Agriculture. 

Hispanic-serving Institution means an 
institution of higher education that: 

(1) Is an eligible institution, as that 
term is defined at 20 U.S.C. 1101a; and 

(2) Has an enrollment of under-
graduate full-time equivalent students 
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that is at least 25 percent Hispanic stu-
dents, as reported to the U.S. Depart-
ment of Education’s Integrated Post-
secondary Education Data System dur-
ing the fall semester of the previous 
academic year. 

Secretary means the Secretary of Ag-
riculture and any other officer or em-
ployee of the Department to whom the 
authority involved has been delegated. 

§ 3434.4 Eligibility. 

(a) General. To be eligible to receive 
designation as a HSACU, colleges and 
universities must: 

(1) Qualify as Hispanic-serving Insti-
tutions; and 

(2) Offer associate, bachelors, or 
other accredited degree programs in 
agriculture-related fields pursuant to 
§ 3434.5. 

(b) Non-eligibility. The following col-
leges and universities are ineligible for 
HSACU certification: 

(1) 1862 land-grant institutions, as de-
fined in section 2 of the Agricultural 
Research, Extension, and Education 
Reform Act of 1998 (7 U.S.C. 7601); 

(2) Institutions that appear in the 
Lists of Parties Excluded from Federal 
financial and nonfinancial assistance 
and benefits programs (Excluded Par-
ties List System); 

(3) Institutions that are not accred-
ited by a nationally recognized accred-
ited agency or association; and 

(4) Institutions with Hispanic stu-
dents receiving less than 15% of the de-
grees awarded in agriculture-related 
programs over the two most recent 
completed academic years. 

§ 3434.5 Agriculture-related fields. 

(a) The Secretary shall use the Clas-
sification of Instructional Programs 
(CIP) coding system developed by the 
U.S. Department of Education’s Na-
tional Center for Education Statistics 
as the source of information for all ex-
isting instructional programs. This 
source is located at http://nces.ed.gov/ 
ipeds/cipcode. 

(b) A complete list of instructional 
programs deemed to be agriculture-re-
lated fields by the Secretary is pro-
vided in Appendix A to this part. This 
list will include the full six-digit CIP 
code and program title (or major) for 

each agriculture-related instructional 
program. 

(c) The list of agriculture-related 
fields will be updated every five years 
starting in 2015. However, the Sec-
retary reserves the right to make 
changes at any time, if deemed appro-
priate and necessary. 

(d) Any changes made in the CIP cod-
ing system by the U.S. Department of 
Education may result in a review or re-
evaluation of the list of agriculture-re-
lated fields by the Secretary. 

§ 3434.6 Certification. 

(a) Except as provided in paragraph 
(c) of this section, institutions that 
meet the eligibility criteria set forth 
in § 3434.4 and offer agriculture-related 
programs in accordance to the criteria 
set forth in § 3434.5 (see list in Appendix 
A to this part) shall be granted HSACU 
certification by the Secretary. 

(b) A complete list of institutions 
with HSACU certification shall be pro-
vided in Appendix B to this part and 
posted on the NIFA Web site at http:// 
www.nifa.usda.gov. 

(c) Institutions with Hispanic stu-
dents receiving less than 15% of de-
grees awarded in agriculture-related 
programs during the two most recent 
completed academic years shall not be 
granted HSACU certification by the 
Secretary. 

(d) The list of HSACU institutions 
will be updated annually. However, the 
Secretary reserves the right to make 
changes at any time, when deemed ap-
propriate and necessary. 

§ 3434.7 Duration of certification. 

(a) Except as provided in paragraphs 
(b) and (c) of this section, HSACU cer-
tification granted to an institution by 
the Secretary under this part shall re-
main valid for a period of one year. 

(b) Failure to maintain eligibility 
status at any time during the HSACU 
certification period shall result in an 
immediate revocation of HSACU cer-
tification. 

(c) Failure to remain in compliance 
with reporting requirements or adher-
ence to any administrative or national 
policy requirements listed in award 
terms and conditions for any of the 
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HSACU programs may result in a sus-
pension or an immediate revocation of 
HSACU certification. 

§ 3434.8 Appeals. 

(a) An institution not listed as a 
HSACU in Appendix B to this part may 
submit an appeal to address denial of a 
certification made pursuant to this 
part. Such appeals must be in writing 
and received by the HSACU Appeals Of-
ficer, Policy and Oversight Division, 
National Institute of Food and Agri-
culture, U.S. Department of Agri-
culture, 800 9th Street SW., Wash-
ington, DC 20024 within 30 days fol-
lowing an announcement of institu-
tions designated for certification. The 
Appeals Officer will consider the record 
of the decision in question, any further 
written submissions by the institution, 
and other available information and 
shall provide the appellant a written 
decision as promptly as circumstances 
permit. Such appeals constitute an ad-
ministrative review of the decision ap-
pealed from and are not conducted as 
an adjudicative proceeding. 

(b) Appeals involving an agriculture- 
related field of study must include the 
CIP code and program title of the field 
of study (or major). 

(c) Appeals from non-HSI schools will 
not be considered. 

(d) The NIFA Assistant Director of 
the Institute of Youth, Family, and 
Community shall serve as the Appeals 
Officer. 

(e) In considering such appeals or ad-
ministrative reviews, the Appeals Offi-
cer shall take into account alleged er-
rors in professional judgment or al-
leged prejudicial procedural errors by 
NIFA officials. The Appeals Officer’s 
decision may: 

(1) Reverse the appealed decision; 
(2) Affirm the appealed decision; 
(3) Where appropriate, withhold a de-

cision until additional materials are 
provided. The Appeals Officer may base 
his/her decision in whole or part on 
matters or factors not discussed in the 
decision appealed from. 

(f) If the NIFA decision on the appeal 
is adverse to the appellant or if an ap-
pellant’s request for review is rejected, 
the appellant then has the option of 
submitting a request to the NIFA Dep-

uty Director for Food and Community 
Resources for further review. 

(g) The request for further review 
must be submitted to Policy and Over-
sight Division, National Institute of 
Food and Agriculture, U.S. Department 
of Agriculture, 800 9th Street SW., 
Washington, DC 20024 within 30 days 
following the Appeals Officer’s deci-
sion. 

(h) No institution shall be considered 
to have exhausted its administrative 
remedies with respect to the certifi-
cation or decision described in this 
part until the NIFA Deputy Director 
for Food and Community Resources 
has issued a final administrative deci-
sion pursuant to this section. The deci-
sion of the NIFA Deputy Director for 
Food and Community Resources is con-
sidered final. 

(i) Appellants shall be notified in 
writing of any decision made by NIFA 
in regards to the appeal. 

§ 3434.9 Recertification. 
(a) The recertification process for a 

HSACU remains the same as the proc-
ess outlined in § 3434.6. 

(b) There is no limit to the number of 
times an institution may be recertified 
as a HSACU. 

(c) In the event an institution is not 
granted recertification due to non-
compliance with reporting require-
ments for a HSACU program, the insti-
tution shall be notified in writing and 
given a period of 90 days from the date 
of notification to be in compliance. 

§ 3434.10 Reporting requirements. 
(a) The certification process does not 

involve any reporting requirements. 
(b) Reporting requirements for 

HSACU programs (e.g., HSACU Endow-
ment Fund) shall be established in sep-
arate parts. 

APPENDIX A TO PART 3434—LIST OF 
AGRICULTURE-RELATED FIELDS 

The instructional programs listed in this 
appendix are observed to be agriculture-re-
lated fields for HSACU eligibility purposes. 
Programs are listed in numerical order by 
their six-digit CIP code followed by the full 
title of the instructional program, as listed 
by the U.S. Department of Education. 
01.0000, Agriculture, General 
01.0101, Agricultural Business and Manage-

ment, General 
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01.0102, Agribusiness/Agricultural Business 
Operations 

01.0103, Agricultural Economics 
01.0104, Farm/Farm and Ranch Management 
01.0105, Agricultural/Farm Supplies Retailing 

and Wholesaling 
01.0106, Agricultural Business Technology 
01.0199, Agricultural Business and Manage-

ment, Other 
01.0201, Agricultural Mechanization, General 
01.0204, Agricultural Power Machinery Oper-

ation 
01.0205, Agricultural Mechanics and Equip-

ment/Machine Technology 
01.0299, Agricultural Mechanization, Other 
01.0301, Agricultural Production Operations, 

General 
01.0302, Animal/Livestock Husbandry and 

Production 
01.0303, Aquaculture 
01.0304, Crop Production 
01.0306, Dairy Husbandry and Production 
01.0307, Horse Husbandry/Equine Science and 

Management 
01.0308, Agroecology and Sustainable Agri-

culture 
01.0309, Viticulture and Enology 
01.0399, Agricultural Production Operations, 

Other 
01.0401, Agricultural and Food Products 

Processing 
01.0504, Dog/Pet/Animal Grooming 
01.0505, Animal Training 
01.0507, Equestrian/Equine Studies 
01.0508, Taxidermy/Taxidermist 
01.0599, Agricultural and Domestic Animal 

Services, Other 
01.0601, Applied Horticulture/Horticultural 

Operations, General 
01.0603, Ornamental Horticulture 
01.0604, Greenhouse Operations and Manage-

ment 
01.0605, Landscaping and Groundskeeping 
01.0606, Plant Nursery Operations and Man-

agement 
01.0607, Turf and Turfgrass Management 
01.0608, Floriculture/Floristry Operations and 

Management 
01.0699, Applied Horticulture/Horticultural 

Business Services, Other 
01.0701, International Agriculture 
01.0801, Agricultural and Extension Edu-

cation Services 
01.0802, Agricultural Communication/Jour-

nalism 
01.0899, Agricultural Public Services, Other 
01.0901, Animal Sciences, General 
01.0902, Agricultural Animal Breeding 
01.0903, Animal Health 
01.0904, Animal Nutrition 
01.0905, Dairy Science 
01.0906, Livestock Management 
01.0907, Poultry Science 
01.0999, Animal Sciences, Other 
01.1001, Food Science 
01.1002, Food Technology and Processing 
01.1099, Food Science and Technology, Other 

01.1101, Plant Sciences, General 
01.1102, Agronomy and Crop Science 
01.1103, Horticultural Science 
01.1104, Agricultural and Horticultural Plant 

Breeding 
01.1105, Plant Protection and Integrated Pest 

Management 
01.1106, Range Science and Management 
01.1199, Plant Sciences, Other 
01.1201, Soil Science and Agronomy, General 
01.1202, Soil Chemistry and Physics 
01.1203, Soil Microbiology 
01.1299, Soil Sciences, Other 
01.9999, Agriculture, Agriculture Operations, 

and Related Sciences, Other 
03.0101, Natural Resources/Conservation, 

General 
03.0103, Environmental Studies 
03.0104, Environmental Science 
03.0199, Natural Resources Conservation and 

Research, Other 
03.0201, Natural Resources Management and 

Policy 
03.0204, Natural Resources Economics 
03.0205, Water, Wetlands, and Marine Re-

sources Management 
03.0206, Land Use Planning and Management/ 

Development 
03.0207, Natural Resources Recreation and 

Tourism 
03.0208, Natural Resources Law Enforcement 

and Protective Services 
03.0299, Natural Resources Management and 

Policy, Other 
03.0301, Fishing and Fisheries Sciences and 

Management 
03.0501, Forestry, General 
03.0502, Forest Sciences and Biology 
03.0506, Forest Management/Forest Resources 

Management 
03.0508, Urban Forestry 
03.0509, Wood Science and Wood Products/ 

Pulp and Paper Technology 
03.0510, Forest Resources Production and 

Management 
03.0511, Forest Technology/Technician 
03.0599, Forestry, Other 
03.0601, Wildlife and Wildlands Science and 

Management 
03.9999, Natural Resources and Conservation, 

Other 
13.1301, Agricultural Teacher Education 
14.0301, Agricultural/Biological Engineering 

and Bioengineering 
19.0501, Foods, Nutrition, and Wellness Stud-

ies, General 
19.0504, Human Nutrition 
19.0505, Foodservice Systems Administration/ 

Management 
19.0599, Foods, Nutrition, and Related Serv-

ices, Other 
30.1901, Nutrition Sciences 
30.3301, Sustainability Studies 
51.0808, Veterinary/Animal Health Tech-

nology/Technician and Veterinary As-
sistant 
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APPENDIX B TO PART 3434—LIST OF 
HSACU INSTITUTIONS, 2015–2016 

The institutions listed in this appendix are 
granted HSACU certification by the Sec-
retary and are eligible for HSACU programs 
for the period starting October 1, 2015, and 
ending September 30, 2016. Institutions are 
listed alphabetically under the state of the 
school’s location, with the campus indicated 
where applicable. 

ARIZONA (3) 

Arizona Western College 
Cochise College 
Phoenix College 

CALIFORNIA (39) 

Allan Hancock College 
Antelope Valley College 
Antioch University—Los Angeles 
Bakersfield College 
California Baptist University 
California Lutheran University 
California State University—Dominquez 

Hills 
California State University—East Bay 
California State University—Long Beach 
California State University—San Bernardino 
College of San Mateo 
College of the Desert 
College of the Sequoias 
El Camino Community College District 
Fullerton College 
Golden West College 
Hartnell College 
Imperial Valley College 
Long Beach City College 
Los Angeles City College 
Los Angeles Pierce College 
Mendocino College 
Merced College 
MiraCosta College 
Modesto Junior College 
Monterey Peninsula College 
Mt. San Antonio College 
Mt. San Jacinto Community College District 
National University 
Pacific Union College 
Porterville College 
Reedley College 
Saddleback College 
Saint Mary’s College of California 
San Diego City College 
San Diego Mesa College 
San Diego State University 
San Francisco State University 
San Jose State University 
Santa Ana College 
University of California-Riverside 
University of La Verne 
West Hills College Coalinga 
Whittier College 

COLORADO (1) 

Trinidad State Junior College 

FLORIDA (5) 

Broward College 
Florida International University 
Miami Dade College 
Nova Southeastern University 
Valencia College 

NEVADA (2) 

College of Southern Nevada 
Truckee Meadows Community College 

NEW JERSEY (2) 

Saint Peter’s University 
William Paterson University of New Jersey 

NEW MEXICO (9) 

Central New Mexico Community College 
Eastern New Mexico University—Main Cam-

pus 
Eastern New Mexico University—Ruidoso 

Campus 
Mesalands Community College 
New Mexico Highlands University 
New Mexico Institute of Mining and Tech-

nology 
Northern New Mexico College 
University of New Mexico—Main Campus 
Western New Mexico University 

NEW YORK (2) 

CUNY Bronx Community College 
CUNY LaGuardia Community College 

PUERTO RICO (15) 

Bayamon Central University 
Instituto Tecnologico de Puerto Rico— 

Manati 
Inter American University of Puerto Rico— 

Aguadilla 
Inter American University of Puerto Rico— 

Bayamon 
Inter American University of Puerto Rico— 

Metro 
Inter American University of Puerto Rico— 

Ponce 
Inter American University of Puerto Rico— 

San German 
Pontifical Catholic University of Puerto 

Rico—Ponce 
Universidad Del Turabo 
Universidad Metropolitana 
University of Puerto Rico—Arecibo 
University of Puerto Rico—Humacao 
University of Puerto Rico—Medical Sciences 

Campus 
University of Puerto Rico—Rio Piedras Cam-

pus 
University of Puerto Rico—Utuado 

TEXAS (22) 

Houston Community College 
Lee College 
Palo Alto College 
Richland College 
San Antonio College 
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Saint Edward’s University 
St. Mary’s University 
Southwest Texas Junior College 
Texas A&M International University 
Texas A&M University—Corpus Christi 
Texas A&M University—Kingsville 
Texas State Technical College—Harlingen 
Texas State University 
University of Houston 
University of Houston—Clear Lake 
University of St. Thomas 
University of Texas at Arlington 
University of Texas at Brownsville 

University of Texas at El Paso 
University of Texas at San Antonio 
University of Texas Rio Grande Valley 
University of the Incarnate Word 

WASHINGTON (3) 

Columbia Basin College 
Wenatchee Valley College 
Yakima Valley Community College 

[81 FR 5576, Feb. 3, 2016] 

PARTS 3435–3499 [RESERVED] 
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CHAPTER XXXV—RURAL HOUSING SERVICE, 
DEPARTMENT OF AGRICULTURE 

Part Page 
3500–3549 [Reserved] 
3550 Direct single family housing loans and grants ........ 387 
3555 Guaranteed Rural Housing Program ....................... 434 
3560 Direct multi-family housing loans and grants ........ 475 
3565 Guaranteed Rural Rental Housing Program ........... 598 
3570 Community programs ............................................. 629 
3575 General .................................................................... 647 
3576–3599 [Reserved] 
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PARTS 3500–3549 [RESERVED] 

PART 3550—DIRECT SINGLE FAMILY 
HOUSING LOANS AND GRANTS 

Subpart A—General 

Sec. 
3550.1 Applicability. 
3550.2 Purpose. 
3550.3 Civil rights. 
3550.4 Reviews and appeals. 
3550.5 Environmental requirements. 
3550.6 State law or State supplement. 
3550.7 Demonstration programs. 
3550.8 Exception authority. 
3550.9 Conflict of interest. 
3550.10 Definitions. 
3550.11 State Director assessment of home-

owner education. 
3550.12–3550.49 [Reserved] 
3550.50 OMB control number. 

Subpart B—Section 502 Origination 

3550.51 Program objectives. 
3550.52 Loan purposes. 
3550.53 Eligibility requirements. 
3550.54 Calculation of income and assets. 
3550.55 Applications. 
3550.56 Site requirements. 
3550.57 Dwelling requirements. 
3550.58 Ownership requirements. 
3550.59 Security requirements. 
3550.60 Escrow account. 
3550.61 Insurance (loans only). 
3550.62 Appraisals. 
3550.63 Maximum loan amount. 
3550.64 Down payment. 
3550.65 [Reserved] 
3550.66 Interest rate. 
3550.67 Repayment period. 
3550.68 Payment subsidies. 
3550.69 Deferred mortgage payments. 
3550.70 Conditional commitments. 
3550.71 Special requirements for condomin-

iums. 
3550.72 Community land trusts. 
3550.73 Manufactured homes. 
3550.74 Nonprogram loans. 
3550.75 Certified loan application packaging 

process. 
3550.76–3550.99 [Reserved] 
3550.100 OMB control number. 

Subpart C—Section 504 Origination and 
Section 306C Water and Waste Dis-
posal Grants 

3550.101 Program objectives. 
3550.102 Grant and loan purposes. 
3550.103 Eligibility requirements. 
3550.104 Applications. 
3550.105 Site requirements. 
3550.106 Dwelling requirements. 
3550.107 Ownership requirements. 

3550.108 Security requirements (loans only). 
3550.109 Escrow account (loans only). 
3550.110 Insurance (loans only). 
3550.111 Appraisals (loans only). 
3550.112 Maximum loan and grant. 
3550.113 Rates and terms (loans only). 
3550.114 Repayment agreement (grants 

only). 
3550.115 WWD grant program objectives. 
3550.116 Definitions applicable to WWD 

grants only. 
3550.117 WWD grant purposes. 
3550.118 Grant restrictions. 
3550.119 WWD eligibility requirements. 
3550.120–3550.149 [Reserved] 
3550.150 OMB control number. 

Subpart D—Regular Servicing 

3550.151 Servicing goals. 
3550.152 Loan payments. 
3550.153 Fees. 
3550.154 Inspections. 
3550.155 Escrow account. 
3550.156 Borrower obligations. 
3550.157 Payment subsidy. 
3550.158 Active military duty. 
3550.159 Borrower actions requiring RHS ap-

proval. 
3550.160 Refinancing with private credit. 
3550.161 Final payment. 
3550.162 Recapture. 
3550.163 Transfer of security and assump-

tion of indebtedness. 
3550.164 Unauthorized assistance. 
3550.165–3550.199 [Reserved] 
3550.200 OMB control number. 

Subpart E—Special Servicing 

3550.201 Purpose of special servicing ac-
tions. 

3550.202 Past due accounts. 
3550.203 General servicing actions. 
3550.204 Payment assistance. 
3550.205 Delinquency workout agreements. 
3550.206 Protective advances. 
3550.207 Payment moratorium. 
3550.208 Reamortization using promissory 

note interest rate. 
3550.209 [Reserved] 
3550.210 Offsets. 
3550.211 Liquidation. 
3550.212–3550.249 [Reserved] 
3550.250 OMB control number. 

Subpart F—Post-Servicing Actions 

3550.251 Property management and disposi-
tion. 

3550.252 Debt settlement policies. 
3550.253 Settlement of a debt by com-

promise or adjustment. 
3550.254–3550.299 [Reserved] 
3550.300 OMB control number. 

AUTHORITY: 5 U.S.C. 301; 42 U.S.C. 1480. 
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SOURCE: 61 FR 59779, Nov. 22, 1996, unless 
otherwise noted. 

Subpart A—General 
§ 3550.1 Applicability. 

This part sets forth policies for the 
direct single family housing loan pro-
grams operated by the Rural Housing 
Service (RHS) of the U.S. Department 
of Agriculture (USDA). It addresses the 
requirements of sections 502 and 504 of 
the Housing Act of 1949, as amended, 
and includes policies regarding both 
loan and grant origination and serv-
icing. Procedures for implementing 
these regulations can be found in pro-
gram handbooks, available in any 
Rural Development office. Any provi-
sion on the expenditure of funds under 
this part is contingent upon the avail-
ability of funds. 

§ 3550.2 Purpose. 
The purpose of the direct RHS single 

family housing loan programs is to pro-
vide low- and very low-income people 
who will live in rural areas with an op-
portunity to own adequate but modest, 
decent, safe, and sanitary dwellings 
and related facilities. The section 502 
program offers persons who do not cur-
rently own adequate housing, and who 
cannot obtain other credit, the oppor-
tunity to acquire, build, rehabilitate, 
improve, or relocate dwellings in rural 
areas. The section 504 program offers 
loans to very low-income homeowners 
who cannot obtain other credit to re-
pair or rehabilitate their properties. 
The section 504 program also offers 
grants to homeowners age 62 or older 
who cannot obtain a loan to correct 
health and safety hazards or to make 
the unit accessible to household mem-
bers with disabilities. 

§ 3550.3 Civil rights. 
RHS will administer its programs 

fairly, and in accordance with both the 
letter and the spirit of all equal oppor-
tunity and fair housing legislation and 
applicable executive orders. Loans, 
grants, services, and benefits provided 
under this part shall not be denied to 
any person based on race, color, na-
tional origin, sex, religion, marital sta-
tus, familial status, age, physical or 
mental disability, receipt of income 

from public assistance, or because the 
applicant has, in good faith, exercised 
any right under the Consumer Credit 
Protection Act (15 U.S.C. 1601 et seq.). 
All activities under this part shall be 
accomplished in accordance with the 
Fair Housing Act (42 U.S.C. 3601–3620), 
Executive Order 11246, and Executive 
Order 11063, as amended by Executive 
Order 12259, as applicable. The civil 
rights compliance requirements for 
RHS are in 7 CFR part 1901, subpart E. 

§ 3550.4 Reviews and appeals. 
Whenever RHS makes a decision that 

is adverse to a participant, RHS will 
provide the participant with written 
notice of such adverse decision and the 
participant’s rights to a USDA Na-
tional Appeals Division hearing in ac-
cordance with 7 CFR part 11. Any ad-
verse decision, whether appealable or 
non-appealable may be reviewed by the 
next-level RHS supervisor. 

§ 3550.5 Environmental requirements. 
(a) Policy. RHS will consider environ-

mental quality as equal with economic, 
social, and other relevant factors in 
program development and decision- 
making processes. RHS will take into 
account potential environmental im-
pacts of proposed projects by working 
with RHS applicants, other federal 
agencies, Indian tribes, State and local 
governments, and interested citizens 
and organizations in order to formulate 
actions that advance the program’s 
goals in a manner that will protect, en-
hance, and restore environmental qual-
ity. 

(b) Regulatory references. Processing 
or servicing actions taken under this 
part must comply with the environ-
mental review requirements in accord-
ance with 7 CFR part 1970, and 7 CFR 
part 1924, which addresses lead-based 
paint. 

[61 FR 59779, Nov. 22, 1996, as amended at 81 
FR 11048, Mar. 2, 2016] 

§ 3550.6 State law or State supplement. 
State and local laws and regulations, 

and the laws of federally recognized In-
dian tribes, may affect RHS implemen-
tation of certain provisions of this reg-
ulation, for example, with respect to 
the treatment of liens, construction, or 
environmental policies. Supplemental 
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guidance may be issued in the case of 
any conflict or significant differences. 

§ 3550.7 Demonstration programs. 
From time to time, RHS may author-

ize limited demonstration programs. 
The purpose of these demonstration 
programs is to test new approaches to 
offering housing under the statutory 
authority granted to the Secretary. 
Therefore, such demonstration pro-
grams may not be consistent with 
some of the provisions contained in 
this part. However, any program re-
quirements that are statutory will re-
main in effect. Demonstration pro-
grams will be clearly identified as 
such. 

§ 3550.8 Exception authority. 
An RHS official may request, and the 

Administrator or designee may make, 
an exception to any requirement or 
provision of this part or address any 
omission of this part that is consistent 
with the applicable statute if the Ad-
ministrator determines that applica-
tion of the requirement or provision, or 
failure to take action in the case of an 
omission, would adversely affect the 
Government’s interest. 

§ 3550.9 Conflict of interest. 
(a) Objective. It is the objective of 

RHS to maintain the highest standards 
of honesty, integrity, and impartiality 
by employees. To reduce the potential 
for employee conflict of interest, all 
processing, approval, servicing, or re-
view activity will be conducted in ac-
cordance with 7 CFR part 1900, subpart 
D by RHS employees who: 

(1) Are not themselves the applicant 
or borrower; 

(2) Are not members of the family or 
close known relatives of the applicant 
or borrower; 

(3) Do not have an immediate work-
ing relationship with the applicant or 
borrower, the employee related to the 
applicant or borrower, or the employee 
who would normally conduct the activ-
ity; or 

(4) Do not have a business or close 
personal association with the applicant 
or borrower. 

(b) Applicant or borrower responsibility. 
The applicant or borrower must dis-
close any known relationship or asso-

ciation with an RHS employee when 
such information is requested. 

(c) RHS employee responsibility. An 
RHS employee must disclose any 
known relationship or association with 
a recipient, regardless of whether the 
relationship or association is known to 
others. RHS employees or members of 
their families may not purchase a Real 
Estate Owned (REO) property, security 
property from a borrower, or security 
property at a foreclosure sale. Loan 
closing agents who have been involved 
with a particular property, as well as 
members of their families, are also pre-
cluded from purchasing such prop-
erties. 

[61 FR 59779, Nov. 22, 1996; 61 FR 65266, Dec. 
11, 1996; 75 FR 59060, Sept. 27, 2010] 

§ 3550.10 Definitions. 

Acceleration. Demand for immediate 
repayment of the entire balance of a 
debt if the security instruments are 
breached. 

Adjusted income. Used to determine 
whether an applicant is income-eligi-
ble. Adjusted income provides for de-
ductions to account for varying house-
hold circumstances and expenses. See 
§ 3550.54 for a complete description of 
adjusted income. 

Adjustment. An agreement to release 
a debtor from liability generally upon 
receipt of an initial lump sum rep-
resenting the maximum amount the 
debtor can afford to pay and periodic 
additional payments over a period of 
up to 5 years. 

Agency-approved intermediary. An af-
fordable housing nonprofit, public 
agency, or State Housing Finance 
Agency approved by RHS to perform 
quality assurance reviews on packages 
prepared by Agency-certified loan ap-
plication packagers through their 
qualified employers. See § 3550.75 for 
further details. 

Agency-certified loan application pack-
ager. An individual certified by RHS 
under this subpart to package section 
502 loan applications while employed 
(either as an employee or as an inde-
pendent contractor) by a qualified em-
ployer. See § 3550.75 for further details. 

Amortized payment. Equal monthly 
payments under a fully amortized 
mortgage loan that provides for the 
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scheduled payment of interest and 
principal over the term of the loan. 

Applicant. An adult member of the 
household who will be responsible for 
repayment of the loan. 

Assumption. The procedure whereby 
the transferee becomes liable for all or 
part of the debt of the transferor. 

Borrower. A recipient who is indebted 
under the section 502 or 504 programs. 

Cancellation. A decision to cease col-
lection activities and release the debt-
or from personal liability for any re-
maining amounts owed. 

Compromise. An agreement to release 
a debtor from liability upon receipt of 
a specified lump sum that is less than 
the total amount due. 

Conditional commitment. A determina-
tion that a proposed dwelling will qual-
ify as a program-eligible property. The 
conditional commitment does not re-
serve funds, nor does it ensure that a 
program-eligible applicant will be 
available to buy the dwelling. 

Cosigner. An individual or an entity 
that joins in the execution of a promis-
sory note to compensate for any defi-
ciency in the applicant’s repayment 
ability. The cosigner becomes jointly 
liable to comply with the terms of the 
promissory note in the event of the 
borrower’s default, but is not entitled 
to any interest in the security or bor-
rower rights. 

Cross-collateralized loan. A situation 
in which a single property secures both 
RHS and Farm Service Agency loans. 

Custodial property. Borrower-owned 
real property that serves as security 
for a loan that has been taken into pos-
session by the Agency to protect the 
Government’s interest. 

Daily simple interest. A method of es-
tablishing borrower payments based on 
daily interest charged on the out-
standing principal balance of the loan. 
Principal is reduced by the amount of 
payment in excess of the accrued inter-
est. 

Dealer-contractor. A person, firm, 
partnership, or corporation in the busi-
ness of selling and servicing manufac-
tured homes and developing sites for 
manufactured homes. A person, firm, 
partnership, or corporation not capable 
of providing the complete service is not 
eligible to be a dealer-contractor. 

Debt instrument. A collective term en-
compassing obligating documents for a 
loan, including any applicable promis-
sory note, assumption agreement, or 
grant agreement. 

Deferred mortgage payments. A subsidy 
available to eligible, very low-income 
borrowers of up to 25 percent of their 
principal and interest payments at 1 
percent for up to 15 years. The deferred 
amounts are subject to recapture on 
sale or nonoccupancy. 

Deficient housing. A dwelling that 
lacks complete plumbing; lacks ade-
quate heating; is dilapidated or struc-
turally unsound; has an overcrowding 
situation that will be corrected with 
loan funds; or that is otherwise un-
inhabitable, unsafe, or poses a health 
or environmental threat to the occu-
pant or others. 

Elderly family. An elderly family con-
sists of one of the following: 

(1) A person who is the head, spouse, 
or sole member of a family and who is 
62 years of age or older, or who is dis-
abled, and is an applicant or borrower; 

(2) Two or more persons who are liv-
ing together, at least 1 of whom is age 
62 or older, or disabled, and who is an 
applicant or borrower; or 

(3) In the case of a family where the 
deceased borrower or spouse was at 
least 62 years old or disabled, the sur-
viving household member shall con-
tinue to be classified as an elderly fam-
ily for the purpose of determining ad-
justed income, even though the sur-
viving members may not meet the defi-
nition of elderly family on their own, 
provided: 

(i) They occupied the dwelling with 
the deceased family member at the 
time of the death; 

(ii) If one of the surviving family 
members is the spouse of the deceased 
family member, the family shall be 
classified as an elderly family only 
until the remarriage of the surviving 
spouse; and 

(iii) At the time of the death of the 
deceased family member, the dwelling 
was financed under title V of the Hous-
ing Act of 1949, as amended. 

Escrow account. An account to which 
the borrower contributes monthly pay-
ments to cover the anticipated costs of 
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real estate taxes, hazard and flood in-
surance premiums, and other related 
costs. 

Existing dwelling or unit. A dwelling 
or unit that has either been previously 
owner-occupied or has been completed 
for more than 1 year as evidenced by an 
occupancy permit, certificate of occu-
pancy or similar document issued by 
the local authority. 

False information. Information that 
the recipient knew was incorrect or 
should have known was incorrect that 
was provided or omitted for the pur-
poses of obtaining assistance for which 
the recipient was not eligible. 

Full-time student. A person who car-
ries at least the minimum number of 
credit hours considered to be full-time 
by college or vocational school in 
which the person is enrolled. 

Hazard. A condition of the property 
that jeopardizes the health or safety of 
the occupants or members of the com-
munity, that does not make it unfit for 
habitation. (See also the definition of 
major hazard in this section.) 

Household. All persons expected to be 
living in the dwelling, except for live- 
in aids, foster children, and foster 
adults. 

Housing Act of 1949, as amended. The 
Act which provides the authority for 
the direct single family housing pro-
grams. It is codified at 42 U.S.C. 1471 et 
seq. 

HUD. The U.S. Department of Hous-
ing and Urban Development. 

Inaccurate information. Incorrect in-
formation inadvertently provided, 
used, or omitted without the intent to 
obtain benefits for which the recipient 
was not eligible. 

Indian reservation. All land located 
within the limits of any Indian reserva-
tion under the jurisdiction of the 
United States notwithstanding the 
issuance of any patent and including 
rights-of-way running through the res-
ervation; trust or restricted land lo-
cated within the boundaries of a former 
reservation of a federally recognized 
Indian tribe in the State of Oklahoma; 
or all Indian allotments, the titles to 
which have not been extinguished, if 
such allotments are subject to the ju-
risdiction of a federally recognized In-
dian tribe. 

Interest credit. A payment subsidy 
available to certain eligible section 502 
borrowers that reduces the effective in-
terest rate of a loan (see 3550.68(d)). 
Borrowers receiving interest credit will 
continue to receive it on all current 
and future loans for as long as they re-
main eligible for and continue to re-
ceive a subsidy. Borrowers who cease 
to be eligible for interest credit can 
never receive interest credit again, but 
may receive payment assistance if they 
again qualify for a payment subsidy. 

Junior lien. A security instrument or 
a judgment against the security prop-
erty to which the RHS debt instrument 
is superior. 

Legal alien. For the purposes of this 
part, legal alien refers to any person 
lawfully admitted to the country who 
meets the criteria in section 214 of the 
Housing and Community Development 
Act of 1980, 42 U.S.C. 1436a. 

Leveraged loan. An affordable housing 
product loan or grant to an Agency 
borrower property, closed simulta-
neously with an RHS loan. Affordable 
leveraged loans are characterized by 
long term (not less than 30 years), am-
ortized payments with a note interest 
rate equal to or less than 3 percent . 

Live-in aide. A person who lives with 
an elderly or disabled person and is es-
sential to that person’s care and well- 
being, not obligated for the person’s 
support, and would not be living in the 
unit except to provide the support serv-
ices. 

Low income. An adjusted income that 
is greater than the HUD established 
very low-income limit, but that does 
not exceed the HUD established low-in-
come limit (generally 80 percent of me-
dian income adjusted for household 
size) for the county or Metropolitan 
Statistical Area where the property is 
or will be located. 

Major hazard. A condition so severe 
that it makes the property unfit for 
habitation. (See also the definition of 
hazard in this section.) 

Manufactured home. A structure that 
is built to Federally Manufactured 
Home Construction and Safety Stand-
ard and RHS Thermal Performance 
Standards. It is transportable in 1 or 
more sections, which in the traveling 
mode is 10-body feet (3.048 meters) or 
more in width, and when erected on 
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site is 400 or more square feet (37.16 
square meters), and which is built on a 
permanent chassis and designed to be 
used as a dwelling with or without a 
permanent foundation when connected 
to the required utilities. It is designed 
and constructed for permanent occu-
pancy by a single family and contains 
permanent eating, cooking, sleeping, 
and sanitary facilities. The plumbing, 
heating, and electrical systems are 
contained in the structure. A perma-
nent foundation is required. 

Market value. The value of the prop-
erty as determined by a current ap-
praisal, RHS may authorize the use of 
a Broker’s Price Opinion or similar in-
strument to determine market value in 
limited servicing situations. 

Mobile home. A manufactured unit 
often referred to as a ‘‘trailer,’’ de-
signed to be used as a dwelling, but 
built prior to the enactment of the 
Housing and Community Development 
Act of 1980 (Pub. L. 96–399) enacted Oc-
tober 8, 1980. 

Moderate income. An adjusted income 
that is greater than the low-income 
limit, but that does not exceed the 
HUD established low-income limit by 
more than $5,500. 

Modest housing. A property that is 
considered modest for the area, with a 
market value that does not exceed the 
applicable maximum loan limit as es-
tablished by RHS in accordance with 
§ 3550.63. In addition, the property must 
not be designed for income producing 
activities nor have an in-ground swim-
ming pool. 

Modular or panelized home. Housing, 
constructed of one or more factory- 
built sections or panels, which, when 
completed, meets or exceeds the re-
quirements of the recognized develop-
ment standards (model building codes) 
for site built housing, and which is de-
signed to be permanently connected to 
a site-built foundation. 

Moratorium. A period of up to 2 years 
during which scheduled payments are 
not required, but are subject to repay-
ment at a later date. 

Mortgage. A form of security instru-
ment or consensual lien on real prop-
erty including a real estate mortgage 
or a deed of trust. 

National average area loan limit. 
Across the nation, the average area 

loan limit as specified in § 3550.63(a). 
The national average is considered 
when determining the maximum pack-
aging fee permitted under the certified 
loan application packaging process 
under the section 502 program. 

Net family assets. The value of assets 
available to a household that could be 
used towards housing costs. Net family 
assets are considered in the calculation 
of annual income and are used to deter-
mine whether the household must 
make additional cash contributions to 
improve or purchase the property. 

Net recovery value. The market value 
of the security property minus antici-
pated expenses of liquidation, acquisi-
tion, and sale as determined by RHS. 

New dwelling or unit. A dwelling that 
is to be constructed, or a dwelling that 
is less than 1 year old as evidenced by 
an occupancy permit, certificate of oc-
cupancy or similar document issued by 
the local authority and has never been 
occupied. 

Nonprogram (NP) interest rate. The in-
terest rate offered by RHS for loans 
made on NP terms. 

NP property. Property that does not 
meet the program eligibility require-
ments outlined in §§ 3550.56 and 3550.57. 

NP terms. Credit terms available from 
RHS when the applicant or property is 
not program-eligible. 

Offset. Deductions to pay a debt owed 
to RHS from a borrower’s retirement 
benefits, salary, income tax refund, or 
payments from other federal agencies 
to the borrower. Deductions from re-
tirement benefits and salary generally 
apply only to current and former fed-
eral employees. 

Participant. For the purpose of re-
views and appeals, a participant is any 
individual or entity who has applied 
for, or whose right to participate in or 
receive a payment, loan, or other ben-
efit is affected by an RHS decision. 

Payment assistance. A payment sub-
sidy available to eligible section 502 
borrowers that reduces the effective in-
terest rate of a loan (see § 3550.68(c)). 
Borrowers eligible for a payment sub-
sidy receive payment assistance unless 
they are currently eligible for and re-
ceive interest credit. There are two 
methods of payment assistance. Pay-
ment assistance method 1 is found at 
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3550.68(c)(2). Payment assistance meth-
od 2 is found at 3550.68(c)(1). 

Payment subsidy. A general term for 
subsidies which reduce the borrower’s 
scheduled payment. It refers to either 
payment assistance or interest credit. 

Person with disability. Any person who 
has a physical or mental impairment 
that substantially limits one or more 
major life activities, including func-
tions such as caring for one’s self, per-
forming manual tasks, walking, seeing, 
hearing, speaking, breathing, learning 
and working, has a record of such an 
impairment, or is regarded as having 
such an impairment. 

PITI ratio. The amount paid by the 
borrower for principal, interest, taxes, 
and insurance (PITI), divided by repay-
ment income. 

Principal reduction attributed to sub-
sidy (PRAS). Accelerated principal re-
duction that can occur when a bor-
rower receives a reduced interest rate 
through a payment subsidy. 

Prior lien. A security instrument or a 
judgment against the security property 
that is superior to the RHS debt instru-
ment. 

Program-eligible applicant. Any appli-
cant meeting the eligibility require-
ments described in § 3550.53. 

Program-eligible property. A property 
eligible to be financed under this part, 
as determined by the criteria listed in 
§§ 3550.56 through 3550.59. 

Program terms. Credit terms that are 
available only to program-eligible ap-
plicants for program-eligible prop-
erties. 

Property. The land, dwelling, and re-
lated facilities for which the applicant 
will use RHS assistance. 

Protective advances. Costs incurred by 
the Agency to protect the security in-
terest of the Government that are 
charged to the borrower’s account. 

Qualified employer. An affordable 
housing nonprofit organization, public 
agency, tribal housing authority, or 
State Housing Finance Agency that 
meets the requirements outlined in 
§ 3550.75(b)(2) and is involved in the cer-
tified loan application packaging proc-
ess under the section 502 program. 

Real estate taxes. Taxes and the an-
nual portion of assessments estimated 
to be due and payable on the property, 

reduced by any available tax exemp-
tion. 

Recapture amount. An amount of sub-
sidy to be repaid by the borrower upon 
disposition or nonoccupancy of the 
property. 

Recipient. Any applicant, borrower, or 
grant recipient who applies for or re-
ceives assistance under the section 502 
or 504 programs. 

REO. The acronym for ‘‘Real Estate 
Owned.’’ It refers to property for which 
RHS holds title. 

Repayment income. Used to determine 
whether an applicant has the ability to 
make monthly loan payments. Repay-
ment income includes amounts ex-
cluded for the purpose of determining 
adjusted income. See § 3550.54 for a 
complete description. 

RHS. The Rural Housing Service of 
the U.S. Department of Agriculture, or 
its successor agency, formerly the 
Rural Housing and Community Devel-
opment Service (RHCDS), a successor 
agency to the Farmers Home Adminis-
tration (FmHA). 

RHS employee. Any employee of RHS, 
or any employee of the Rural Develop-
ment mission area who carries out 
grant or loan origination or servicing 
functions for the section 502 or 504 pro-
grams. 

RHS interest rate. The unsubsidized 
interest rate offered by RHS for loans 
made on program terms. 

Rural area. A rural area is: 
(a) Open country or any town, vil-

lage, city, or place, including the im-
mediate adjacent densely settled area, 
which is not part of or associated with 
an urban area and which: 

(1) Has a population not in excess of 
2,500 inhabitants; or 

(2) Has a population in excess of 2,500 
but not in excess of 10,000 if it is rural 
in character; or 

(3) Has a population in excess of 
10,000 but not in excess of 20,000, and— 

(i) Is not contained within a Metro-
politan Statistical Area; and 

(ii) Has a serious lack of mortgage 
credit for lower and moderate-income 
families as determined by the Sec-
retary of Agriculture and the Sec-
retary of Housing and Urban Develop-
ment. 

(b) Any area classified as ‘‘rural’’ or 
a ‘‘rural area’’ prior to October 1, 1990, 
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and determined not to be ‘‘rural’’ or a 
‘‘rural area’’ as a result of data re-
ceived from or after the 1990, 2000, or 
2010 decennial census, and any area 
deemed to be a ‘‘rural area’’ at any 
time during the period beginning Janu-
ary 1, 2000, and ending December 31, 
2010, shall continue to be so classified 
until the receipt of data from the de-
cennial census in the year 2020, if such 
area has a population in excess of 10,000 
but not in excess of 35,000, is rural in 
character, and has a serious lack of 
mortgage credit for lower and mod-
erate-income families. 

Rural Development. A mission area 
within USDA which includes RHS, 
Rural Utilities Service (RUS), and 
Rural Business-Cooperative Service 
(RBS). 

Scheduled payment. The monthly or 
annual installment on a promissory 
note plus escrow (if required), as modi-
fied by any payment subsidy agree-
ment, delinquency workout agreement, 
other documented agreements between 
RHS and the borrower, or protective 
advances. 

Secured loan. A loan that is 
collateralized by property so that in 
the event of a default on the loan, the 
property may be sold to satisfy the 
debt. 

Security property. All the property 
that serves as collateral for an RHS 
loan. 

Subsidy. Interest credit, payment as-
sistance, or deferred mortgage assist-
ance received by a borrower under the 
section 502 or 504 programs. 

Total debt ratio. The amount paid by 
the borrower for PITI and any recur-
ring monthly debt, divided by repay-
ment income. 

Unauthorized assistance. Any loan, 
payment subsidy, deferred mortgage 
payment, or grant for which there was 
no regulatory authorization or for 
which the recipient was not eligible. 

U.S. citizen. An individual who resides 
as a citizen in any of the 50 States, the 
District of Columbia, the Common-
wealth of Puerto Rico, the U.S. Virgin 
Islands, Guam, American Samoa, the 
Commonwealth of the Northern Mari-
anas, the Federated States of Micro-
nesia, the Republic of Palau, or the Re-
public of the Marshall Islands. 

USDA. The United States Depart-
ment of Agriculture. 

Unsecured loan. A loan evidenced only 
by the borrower’s promissory note. 

Value appreciation. The current mar-
ket value of the property minus: the 
balance due prior lienholders, the un-
paid balance of the RHS debt, unreim-
bursed closing costs (if any), principal 
reduction, the original equity (if any) 
of the borrower, and the value added by 
capital improvements. 

Very low-income. An adjusted income 
that does not exceed the HUD- estab-
lished very low-income limit (generally 
50 percent of median income adjusted 
for household size) for the county or 
the Metropolitan Statistical Area 
where the property is or will be lo-
cated. 

Veterans preference. A preference ex-
tended to any person applying for a 
loan or grant under this part who 
served on active duty and has been dis-
charged or released from the active 
forces on conditions other than dishon-
orable from the United States Army, 
Navy, Air Force, Marine Corps, or 
Coast Guard. The preference applies to 
the serviceperson, or the family of a 
deceased serviceperson who died in 
service before the termination of such 
war or such period or era. The applica-
ble timeframes are: 

(1) During the period of April 6, 1917, 
through March 31, 1921; 

(2) During the period of December 7, 
1941, through December 31, 1946; 

(3) During the period of June 27, 1950, 
through January 31, 1955; 

(4) For a period of more than 180 
days, any part of which occurred after 
January 31, 1955, but on or before May 
7, 1975; or 

(5) During the period beginning Au-
gust 2, 1990, and ending the date pre-
scribed by Presidential Proclamation 
or law. 

[61 FR 59779, Nov. 22, 1996; 61 FR 65266, Dec. 
11, 1996, as amended at 67 FR 78329, Dec. 24, 
2002; 70 FR 6552, Feb. 8, 2005; 72 FR 73255, Dec. 
27, 2007; 73 FR 49592, Aug. 22, 2008; 79 FR 74016, 
Dec. 15, 2014; 80 FR 23678, Apr. 29, 2015] 

§ 3550.11 State Director assessment of 
homeowner education. 

(a) State Director’s will make an as-
sessment of the availability of certified 
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homeowner education in their respec-
tive states and maintain an annually 
updated listing of providers and their 
reasonable costs. 

(b) The order of preference for home-
owner education formats is as follows: 

(1) Classroom; one-on-one counseling; 
or interactive video conference. 

(2) If none of the formats in para-
graph (b)(1) of this section is reason-
ably available; as determined under 
§ 3550.53(i), then the applicant may use 
interactive home-study or interactive 
telephone counseling of at least four 
hours duration. 

(3) If none of the formats in para-
graphs (b)(1) and (b)(2) of this section is 
reasonably available as determined 
under § 3550.53(i), then the applicant 
may use on-line counseling to meet the 
homeownership education requirement. 

(c) Homeownership education must 
include a letter or certificate of com-
pletion and be provided by homeowner-
ship education counselors that are cer-
tified by any of the following: 

(1) The Department of Housing and 
Urban Development (HUD); 

(2) NeighborWorks America (NWA); 
(3) The National Federation of Hous-

ing Counselors (NFHC); 
(4) National American Indian Hous-

ing Council (NAIHC); or 
(5) The State Housing Finance Agen-

cy or other qualified organization ap-
proved by the State Director. 

(d) The provider will issue a letter or 
certificate of completion to document 
that the borrower has satisfactory 
knowledge of these minimum topics: 

(1) Preparing for homeownership 
(evaluate readiness to go from rental 
to homeownership), 

(2) Budgeting (pre and post-pur-
chase), 

(3) Credit counseling, 
(4) Shopping for a home, 
(5) Lender differences (predatory 

lending), 
(6) Obtaining a mortgage (mortgage 

process, different types of mortgages), 
(7) Loan closing (closing process, doc-

umentation, closing costs), 
(8) Post-occupancy counseling (delin-

quency and foreclosure prevention), 
(9) Life as a homeowner (homeowner 

warranties, maintenance and repairs), 
(e) The provider may tailor the 

homeownership education training to 

the needs of the borrower to ensure 
satisfactory knowledge of the topics 
listed in paragraph (d) of this section. 

[72 FR 5156, Feb. 5, 2007] 

§§ 3550.12–3550.49 [Reserved] 

§ 3550.50 OMB control number. 

The information collection require-
ments contained in this regulation 
have been approved by the Office of 
Management and Budget (OMB) and 
have been assigned OMB control num-
ber 0575–0172. Public reporting burden 
for this collection of information is es-
timated to vary from 5 minutes to 3 
hours per response, with an average of 
11⁄2 hours per response, including time 
for reviewing instructions, searching 
existing data sources, gathering and 
maintaining the data needed, and com-
pleting and reviewing the collection of 
information. You are not required to 
respond to this collection of informa-
tion unless it displays a currently valid 
OMB control number. 

[61 FR 59779, Nov. 22, 1996, as amended at 67 
FR 78329, Dec. 24, 2002] 

Subpart B—Section 502 
Origination 

§ 3550.51 Program objectives. 

Section 502 of the Housing Act of 
1949, as amended authorizes the Rural 
Housing Service (RHS) to provide fi-
nancing to help low- and very low-in-
come persons who cannot obtain credit 
from other sources obtain adequate 
housing in rural areas. Resources for 
the section 502 program are limited, 
and therefore, applicants are required 
to use section 502 funds in conjunction 
with funding or financing from other 
sources, if feasible. Sections 3550.52 
through 3550.73 set forth the require-
ments for originating loans on program 
terms. Section 3550.74 describes the dif-
ferences for originating loans on non-
program (NP) terms. 

§ 3550.52 Loan purposes. 

Section 502 funds may be used to buy, 
build, rehabilitate, improve, or relo-
cate an eligible dwelling and provide 
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related facilities for use by the bor-
rower as a permanent residence. In lim-
ited circumstances section 502 funds 
may be used to refinance existing debt. 

(a) Purchases from existing RHS bor-
rowers. To purchase a property cur-
rently financed by an RHS loan, the 
new borrower must assume the existing 
RHS indebtedness. Section 502 funds 
may be used to provide additional fi-
nancing or make repairs. Loan funds 
also may be used to permit a remaining 
borrower to purchase the equity of a 
departing co-borrower. 

(b) Refinancing non-RHS loans. Debt 
from an existing non-RHS loan may be 
refinanced if the existing debt is se-
cured by a lien against the property, 
RHS will have a first lien position on 
the security property after refinancing, 
and: 

(1) In the case of loans for existing 
dwellings, if: 

(i) Due to circumstances beyond the 
applicant’s control, the applicant is in 
danger of losing the property, the debt 
is over $5,000, and the debt was incurred 
for eligible program purposes prior to 
loan application or was a protective ad-
vance made by the mortgagee for items 
covered by the loan to be refinanced, 
including accrued interest, insurance 
premiums, real estate tax advances, or 
preliminary foreclosure costs; or 

(ii) If a loan of $5,000 or more is nec-
essary for repairs to correct major defi-
ciencies and make the dwelling decent, 
safe and sanitary and refinancing is 
necessary for the borrower to show re-
payment ability, regardless of the de-
linquency. 

(2) In the case of loans for a building 
site without a dwelling, if: 

(i) The debt to be refinanced was in-
curred for the sole purpose of pur-
chasing the site; 

(ii) The applicant is unable to ac-
quire adequate housing without refi-
nancing; and 

(iii) The RHS loan will include funds 
to construct an appropriate dwelling 
on the site for the applicant’s use. 

(3) Debts incurred after the date of 
RHS loan application but before clos-
ing may be refinanced if the costs are 
incurred for eligible loan purposes and 
any construction work conforms to the 
standards specified in this part. 

(c) Refinancing RHS debt. Under lim-
ited circumstances, an existing RHS 
loan may be refinanced in accordance 
with § 3550.204 to allow the borrower to 
receive payment assistance. 

(d) Eligible costs. Improvements fi-
nanced with loan funds must be on land 
which, after closing, is part of the secu-
rity property. In addition to acquisi-
tion, construction, repairs, or the cost 
of relocating a dwelling, loan funds 
may be used to pay for: 

(1) Reasonable expenses related to ob-
taining the loan, including legal, archi-
tectural and engineering, technical, 
title clearance, and loan closing fees; 
and appraisal, surveying, environ-
mental, tax monitoring, and other 
technical services; and personal liabil-
ity insurance fees for Mutual Self-Help 
borrowers. 

(2) The cost of providing special de-
sign features or equipment when nec-
essary because of a physical disability 
of the applicant or a member of the 
household. 

(3) Reasonable connection fees, as-
sessments, or the pro rata installment 
costs for utilities such as water, sewer, 
electricity, and gas for which the bor-
rower is liable and which are not paid 
from other funds. 

(4) Reasonable and customary lender 
charges and fees if the RHS loan is 
being made in combination with a le-
veraged loan. 

(5) Real estate taxes that are due and 
payable on the property at the time of 
closing and for the establishment of es-
crow accounts for real estate taxes, 
hazard and flood insurance premiums, 
and related costs. 

(6) Packaging fees resulting from the 
certified loan application packaging 
process outlined in § 3550.75. The fee 
may not exceed two percent of the na-
tional average area loan limit as deter-
mined by the Agency and may be lim-
ited further at the Agency’s discretion. 
Nominal packaging fees not resulting 
from the certified loan application 
process are an eligible cost provided 
the fee is no more than $350; the loan 
application packager is a nonprofit, tax 
exempt partner that received an excep-
tion to all or part of the requirements 
outlined in § 3550.75 from the applicable 
Rural Development State Director; and 
the packager gathers and submits the 
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information needed for the Agency to 
determine if the applicant is prelimi-
narily eligible along with a fully com-
pleted and signed uniform residential 
loan application. 

(7) Purchasing and installing essen-
tial equipment in the dwelling, includ-
ing ranges, refrigerators, washers or 
dryers, if these items are normally sold 
with dwellings in the area and if the 
purchase of these items is not the pri-
mary purpose of the loans. 

(8) Purchasing and installing ap-
proved energy savings measures and 
approved furnaces and space heaters 
that use fuel that is commonly used, 
economical, and dependably available. 

(9) Providing site preparation, includ-
ing grading, foundation plantings, 
seeding or sodding, trees, walks, yard 
fences, and driveways to a building 
site. 

(10) Reasonable fees for homeowner-
ship education as determined by the 
State Director under § 3550.11 of this 
subpart. Such fees may be added to the 
loan amount in excess of the area loan 
limit and appraised value of the house. 

(e) Loan restrictions. Loan funds may 
not be used to: 

(1) Purchase an existing manufac-
tured home, or for any other purposes 
prohibited in § 3550.73(b). 

(2) Purchase or improve income-pro-
ducing land or buildings to be used 
principally for income-producing pur-
poses. 

(3) Pay fees, commissions, or charges 
to for-profit entities related to loan 
packaging or referral of prospective ap-
plicants to RHS. 

[61 FR 59779, Nov. 22, 1996, as amended at 67 
FR 78329, Dec. 24, 2002; 72 FR 5157, Feb. 5, 
2007; 80 FR 23678, Apr. 29, 2015] 

§ 3550.53 Eligibility requirements. 

(a) Income eligibility. At the time of 
loan approval, the household’s adjusted 
income must not exceed the applicable 
low-income limit for the area, and at 
closing, must not exceed the applicable 
moderate-income limit for the area 
(see § 3550.544). 

(b) Citizenship status. The applicant 
must be a United States citizen or a 
noncitizen who qualifies as a legal 
alien as defined in § 3550.10. 

(c) Primary residence. Applicants must 
agree to and have the ability to occupy 
the dwelling on a permanent basis. 

(1) Because of the probability of 
transfer, loans will not be approved for 
military personnel on active duty un-
less the applicant will be discharged 
within a reasonable period of time. 

(2) Because of the probability of 
moves after graduation, loans will not 
be approved for a full-time student un-
less the applicant intends to make the 
home a permanent residence and there 
are reasonable prospects that employ-
ment will be available in the area after 
graduation. 

(3) If the home is being constructed 
or renovated an adult member of the 
household must be available to make 
inspections and authorize progress pay-
ments as the dwelling is being con-
structed. 

(d) Eligibility of current homeowners. 
Current homeowners are not eligible 
for initial loans except as follows: 

(1) Current homeowners may receive 
RHS loan funds to: 

(i) Refinance an existing loan under 
the conditions outlined in § 3550.52(b); 

(ii) Purchase a new dwelling if the 
current dwelling is deficient housing as 
defined in § 3550.10; or 

(iii) Make necessary repairs to the 
property which is financed with an af-
fordable non- RHS loan. 

(2) Current homeowners with an RHS 
loan may receive a subsequent loan. 

(e) Legal capacity. Applicants must 
have the legal capacity to incur the 
loan obligation, or have a court ap-
pointed guardian or conservator who is 
empowered to obligate the applicant in 
real estate matters. 

(f) Suspension or debarment. Applica-
tions from applicants who have been 
suspended or debarred from participa-
tion in federal programs will be han-
dled in accordance with 7 CFR part 
3017. 

(g) Repayment ability. Repayment 
ability means applicants must dem-
onstrate adequate and dependably 
available income. The determination of 
income dependability will include con-
sideration of the applicant’s past his-
tory of annual income. 

(1) A very low-income applicant is 
considered to have repayment ability 
when the monthly amount required for 
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payment of principal, interest, taxes, 
and insurance (PITI) does not exceed 29 
percent of the applicant’s repayment 
income, and the monthly amount re-
quired to pay PITI plus recurring 
monthly debts does not exceed 41 per-
cent of the applicant’s repayment in-
come. 

(2) A low-income applicant is consid-
ered to have repayment ability when 
the monthly amount required for pay-
ment of PITI does not exceed 33 per-
cent of the applicant’s repayment in-
come, and the monthly amount re-
quired to pay PITI plus recurring 
monthly debts does not exceed 41 per-
cent of repayment income. 

(3) Repayment ratios may exceed the 
percentages specified in paragraphs 
(g)(1) and (g)(2) of this section if the ap-
plicant has demonstrated an ability to 
meet higher debt obligations, or if RHS 
determines, based on other compen-
sating factors, that the household has 
a higher repayment ability. 

(4) If an applicant does not meet the 
repayment ability requirements, the 
applicant can have another party join 
the application as a cosigner. 

(5) If an applicant does not meet the 
repayment ability requirements, the 
applicant can have other household 
members join the application. 

(h) Credit qualifications. Applicants 
must be unable to secure the necessary 
credit from other sources on terms and 
conditions that the applicant could 
reasonably be expected to fulfill. Appli-
cants must have a credit history that 
indicates reasonable ability and will-
ingness to meet debt obligations. An 
applicant with an outstanding judg-
ment obtained by the United States in 
a federal court, other than the United 
States Tax Court, is not eligible for a 
loan or grant from RHS. 

(1) Indicators of unacceptable credit 
include: 

(i) Payments on any account where 
the amount of the delinquency exceed-
ed one installment for more than 30 
days within the last 12 months. 

(ii) Payments on any account which 
was delinquent for more than 30 days 
on two or more occasions within a 12- 
month period. 

(iii) A foreclosure which has been 
completed within the last 36 months. 

(iv) An outstanding Internal Revenue 
Service tax lien or any other out-
standing tax liens with no satisfactory 
arrangement for payment. 

(v) A court-created or court-affirmed 
obligation or judgment caused by non-
payment that is currently outstanding 
or has been outstanding within the last 
12 months, except for those excluded in 
paragraph (i)(2) of this section. 

(vi) Two or more rent payments paid 
30 or more days late within the last 2 
years. If the applicant has experienced 
no other credit problems in the past 2 
years, only 1 year of rent history will 
be evaluated. Rent payment history re-
quirements may be waived if the RHS 
loan will reduce shelter costs signifi-
cantly and contribute to an improved 
repayment ability. 

(vii) Outstanding collection accounts 
with a record of irregular payment 
with no satisfactory arrangements for 
repayment, or collection accounts that 
were paid in full within the last 6 
months. 

(viii) Non-agency debts written off 
within the last 36 months unless paid 
in full at least 12 months ago. 

(ix) Agency debts that were debt set-
tled within the last 36 months or are 
being considered for debt settlement. 

(x) Delinquency on a federal debt. 
(2) The following will not be consid-

ered indicators of unacceptable credit: 
(i) A bankruptcy in which debts were 

discharged more than 36 months prior 
to the date of application or where an 
applicant successfully completed a 
bankruptcy debt restructuring plan 
and has demonstrated a willingness to 
meeting obligations when due for the 
12 months prior to the date of applica-
tion. 

(ii) A judgment satisfied more than 
12 months before the date of applica-
tion. 

(3) When an application is rejected 
because of unacceptable credit, the ap-
plicant will be informed of the reason 
and source of information. 

(i) Homeownership education. Appli-
cants who are first-time homebuyers 
must agree to provide documentation, 
in the form of a completion certificate 
or letter from the provider, that a 
homeownership education course from 
a certified provider under § 3550.11 has 
been successfully completed as defined 
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by the provider prior to loan closing. 
Requests for exceptions to the home-
owner education requirement will be 
reviewed and granted on an individual 
case-by-case basis. The State Director 
may grant an exception the homeown-
ership education requirement for indi-
viduals in geographic areas within the 
State where the State Director verifies 
that certified homeownership edu-
cation is not reasonably available in 
the local area in any of the formats 
listed in § 3550.11(b). Whether such 
homeownership education is reason-
ably available will be determined based 
on factors including, but not limited 
to: Distance, travel time, geographic 
obstacles, and cost. On a case-by-case 
basis, the State Director also may 
grant an exception, provided the appli-
cant borrower documents a special 
need, such as a disability, that would 
unduly impede completing a homeown-
ership course in a reasonably available 
format. 

[61 FR 59779, Nov. 22, 1996, as amended at 67 
FR 78330, Dec. 24, 2002; 72 FR 5157, Feb. 5, 
2007] 

§ 3550.54 Calculation of income and as-
sets. 

(a) Repayment income. Repayment in-
come is the annual amount of income 
from all sources that are expected to be 
received by those household members 
who are parties to the promissory note, 
except for any student financial aid re-
ceived by these household members for 
tuition, fees, books, equipment, mate-
rials, and transportation. Repayment 
income is used to determine the house-
hold’s ability to repay a loan. 

(b) Annual income. Annual income is 
the income of all household members 
from all sources except those listed in 
(b)(1) through (b)(12) of this section: 

(1) Earned income of persons under 
the age of 18 unless they are a borrower 
or a spouse of a member of the house-
hold; 

(2) Payments received for the care of 
foster children or foster adults; 

(3) Amounts granted for or in reim-
bursement of the cost of medical ex-
penses; 

(4) Earnings of each full-time student 
18 years of age or older, except the 
head of household or spouse, that are 
in excess of any amount determined 

pursuant to section 501(b)(5) of the 
Housing Act of 1949, as amended; 

(5) Temporary, nonrecurring, or spo-
radic income (including gifts); 

(6) Lump sum additions to family as-
sets such as inheritances; capital gains; 
insurance payments under health, acci-
dent, or worker’s compensation poli-
cies; settlements for personal or prop-
erty losses; and deferred periodic pay-
ments of supplemental security income 
and Social Security benefits received 
in a lump sum; 

(7) Any earned income tax credit; 
(8) Adoption assistance in excess of 

any amount determined pursuant to 
section 501(b)(5) of the Housing Act of 
1949, as amended; 

(9) Amounts received by the family in 
the form of refunds or rebates under 
State or local law for property taxes 
paid on the dwelling; 

(10) Amounts paid by a State agency 
to a family with a developmentally dis-
abled family member living at home to 
offset the cost of services and equip-
ment needed to keep the develop-
mentally disabled family member at 
home; 

(11) The full amount of any student 
financial aid; and 

(12) Any other revenue exempted by a 
Federal statute; a list of which is avail-
able from any Rural Development of-
fice. 

(c) Adjusted income. Adjusted income 
is used to determine program eligi-
bility for sections 502 and 504 and the 
amount of payment subsidy for which 
the household qualifies under section 
502. Adjusted income is annual income 
as defined in paragraph (b) of this sec-
tion less any of the following deduc-
tions for which the household is eligi-
ble. 

(1) For each household member, ex-
cept the head of household or spouse, 
who is under 18 years of age, 18 years of 
age or older with a disability, or a full- 
time student, the amount determined 
pursuant to section 501(b)(5) of the 
Housing Act of 1949, as amended. 

(2) A deduction of reasonable ex-
penses for the care of minor 12 years of 
age or under that: 

(i) Enable a family member to work 
or to further a member’s education; 

(ii) Are not reimbursed or paid by an-
other source; and 
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(iii) In the case of expenses to enable 
a family member to work do not exceed 
the amount of income earned by the 
family member enabled to work. 

(3) Expenses related to the care of 
household members with disabilities 
that: 

(i) Enable a family member to work; 
(ii) Are not reimbursed from insur-

ance or another source; and 
(iii) Are in excess of three percent of 

the household’s annual income. 
(4) For any elderly family, a deduc-

tion in the amount determined pursu-
ant to section 501(b)(5) of the Housing 
Act of 1949, as amended. 

(5) For elderly households only, a de-
duction for household medical expenses 
that are not reimbursed from insurance 
or another source and which in com-
bination with any expenses related to 
the care of household members with 
disabilities described in paragraph 
(c)(3) of this section, are in excess of 
three percent of the household’s annual 
income. 

(d) Net family assets. Income from net 
family assets must be included in the 
calculation of annual and repayment 
income. Net family assets also are con-
sidered in determining whether a down 
payment is required. 

(1) Net family assets include the cash 
value of: 

(i) Equity in real property, other 
than the dwelling or site; 

(ii) Cash on hand and funds in savings 
or checking accounts; 

(iii) Amounts in trust accounts that 
are available to the household; 

(iv) Stocks, bonds, and other forms of 
capital investments including life in-
surance policies and retirement plans 
that are accessible to the applicant 
without retiring or terminating em-
ployment; 

(v) Lump sum receipts such as lot-
tery winnings, capital gains, inherit-
ances; 

(vi) Personal property held as an in-
vestment; and 

(vii) Any value, in excess of the con-
sideration received, for any business or 
household assets disposed for less than 
fair market value during the 2 years 
preceding the income determination. 
The value of assets disposed of for less 
than fair market value shall not be 
considered if they were disposed of as a 

result of foreclosure or bankruptcy or a 
divorce or separation settlement. 

(2) Net family assets do not include: 
(i) Interest in American Indian trust 

land; 
(ii) Cash on hand which will be used 

to reduce the amount of the loan; 
(iii) The value of necessary items of 

personal property; 
(iv) Assets that are part of the busi-

ness, trade, or farming operation of 
any member of the household who is 
actively engaged in such operation; 

(v) The value of an irrevocable trust 
fund or any other trust over which no 
member of the household has control. 

[61 FR 59779, Nov. 22, 1996, as amended at 67 
FR 78329, Dec. 24, 2002] 

§ 3550.55 Applications. 
(a) Application submissions. All per-

sons applying for RHS loans must file a 
complete written application in a for-
mat specified by RHS. Applications 
will be accepted even when funds are 
not available. 

(b) Application processing. (1) Incom-
plete applications will be returned to 
the applicant specifying in writing the 
additional information that is needed 
to make the application complete. 

(2) An applicant may voluntarily 
withdraw an application at any time. 

(3) RHS may periodically request in 
writing that applicants reconfirm their 
interest in obtaining a loan. RHS may 
withdraw the application of any appli-
cant who does not respond within the 
specified timeframe. 

(4) Applicants who are eligible will be 
notified in writing. If additional infor-
mation becomes available that indi-
cates that the original eligibility de-
termination may have been incorrect, 
or that circumstances have changed, 
RHS may reconsider the application 
and the applicant may be required to 
submit additional information. 

(5) Applicants who are ineligible will 
be notified in writing and provided 
with the specific reasons for the rejec-
tion. 

(c) Selection for processing. When fund-
ing is not sufficient to serve all pro-
gram-eligible applicants, applications 
will be selected for processing using 
the funding priorities specified in this 
paragraph. Within priority categories, 
applications will be processed in the 
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order that the completed applications 
are received. In the case of applications 
with equivalent priority status that 
are received on the same day, pref-
erence will be extended to applicants 
qualifying for a veterans preference. 
After selection for processing, loans 
are funded on a first-come, first-served 
basis. 

(1) First priority will be given to ex-
isting customers who request subse-
quent loans to correct health and safe-
ty hazards. 

(2) Second priority will be given to 
loans related to the sale of an REO 
property or the transfer of an exisiting 
RHS financed property. 

(3) Third priority will be given to ap-
plicants facing housing related hard-
ships including applicants who have 
been living in deficient housing for 
more than 6 months, current home-
owners in danger of losing a property 
through foreclosure, and other cir-
cumstances determined by RHS on a 
case-by-case basis to constitute a hard-
ship. 

(4) Fourth priority will be given to 
applicants seeking, loans for the con-
struction of dwellings in an RHS-ap-
proved Mutual Self-Help project or 
loans that will leverage funding or fi-
nancing from other sources. 

(5) Applications from applicants who 
do not qualify for priority consider-
ation in paragraphs (c)(1), (2), (3), or (4) 
of this section will be selected for proc-
essing after all applications with pri-
ority status have been processed. The 
Administrator may temporarily reclas-
sify applications received through the 
certified loan application packaging 
process as fourth priority when deter-
mined appropriate. 

(d) Applicant timeframe. RHS will 
specify a reasonable timeframe within 
which eligible applicants selected for 
processing must provide the informa-
tion needed to underwrite the loan. 

[61 FR 59779, Nov. 22, 1996, as amended at 80 
FR 23678, Apr. 29, 2015] 

§ 3550.56 Site requirements. 
(a) Rural areas. Loans may be made 

only in rural areas designated by RHS. 
If an area designation is changed to 
non-rural: 

(1) New conditional commitments 
will be made and existing conditional 

commitments will be honored only in 
conjunction with an applicant for a 
section 502 loan who applied for assist-
ance before the area designation 
changed. 

(2) REO property sales and transfers 
with assumption may be processed. 

(3) Subsequent loans may be made ei-
ther in conjunction with a transfer 
with assumption of an RHS loan or to 
repair properties that have RHS loans. 

(b) Site standards. Sites must be de-
veloped in accordance with 7 CFR part 
1924, subpart C and any applicable 
standards imposed by a State or local 
government. 

(1) The site must not be large enough 
to subdivide into more than one site 
under existing local zoning ordinances; 

(2) The site must not include farm 
service buildings, though small out-
buildings such as a storage shed may 
be included; and 

(3) The value of the site must not ex-
ceed 30 percent of the as improved mar-
ket value of the property. The State 
Director may waive the 30 percent re-
quirement in high cost areas where 
other lenders permit a higher percent-
age. 

§ 3550.57 Dwelling requirements. 

(a) Modest dwelling. The property 
must be one that is considered modest 
for the area, must not be designed for 
income producing purposes, must not 
have an in-ground swimming pool or 
have a market value in excess of the 
applicable maximum loan limit, in ac-
cordance with § 3550.63, unless RHS au-
thorizes an exception under this para-
graph. An exception may be granted on 
a case-by-case basis to accommodate 
the specific needs of an applicant, such 
as to serve exceptionally large house-
holds or to provide reasonable accom-
modation for a household member with 
a disability. Any additional loan 
amount approved must not exceed the 
amount required to address the specific 
need. 

(1) Area-wide exception. Area-wide ex-
ceptions may be granted when RHS de-
termines that the section 203(b) limit is 
too low to enable applicants to pur-
chase adequate housing. 

VerDate Sep<11>2014 09:11 Apr 13, 2017 Jkt 241026 PO 00000 Frm 00411 Fmt 8010 Sfmt 8010 Y:\SGML\241026.XXX 241026pm
an

gr
um

 o
n 

D
S

K
3G

D
R

08
2P

R
O

D
 w

ith
 C

F
R



402 

7 CFR Ch. XXXV (1–1–17 Edition) § 3550.58 

(2) Individual exceptions. Individual 
exceptions may be granted to accom-
modate the specific needs of an appli-
cant, such as to serve exceptionally 
large households or to provide reason-
able accommodation for a household 
member with a disability. Any addi-
tional loan amount approved must not 
exceed the amount required to address 
the specific need. 

(b) New dwellings. Construction must 
meet the requirements in 7 CFR part 
1924, subpart A. 

(c) Existing dwellings. Existing dwell-
ings must be structurally sound; func-
tionally adequate; in good repair, or to 
be placed in good repair with loan 
funds; have adequate electrical, heat-
ing, plumbing, water, and wastewater 
disposal systems; and be free of ter-
mites and other wood damaging pests 
and organisms. 

[61 FR 59779, Nov. 22, 1996, as amended at 67 
FR 78329, Dec. 24, 2002; 72 FR 70222, Dec. 11, 
2007] 

§ 3550.58 Ownership requirements. 
After the loan is closed, the borrower 

must have an acceptable interest in the 
property as evidenced by one of the fol-
lowing. 

(a) Fee-simple ownership. Acceptable 
fee-simple ownership is evidenced by a 
fully marketable title with a deed vest-
ing a fee-simple interest in the prop-
erty to the borrower. 

(b) Secure leasehold interest. A written 
lease is required. To be acceptable, a 
leasehold interest must have an unex-
pired term that is at least 150 percent 
of the term of the mortgage, unless the 
loan is guaranteed, in which case the 
unexpired term of the lease must be at 
least 2 years longer than the loan term. 
In no case may the unexpired term be 
less than 25 years. 

(c) Life estate interest. To be accept-
able a life estate interest must provide 
the borrower with rights of present 
possession, control, and beneficial use 
of the property. Generally, persons 
with any remainder interests must be 
signatories to the mortgage. All of the 
remainder interests need not be in-
cluded in the mortgage to the extent 
that one or more of the persons holding 
remainder interests are not legally 
competent (and there is no representa-
tive who can legally consent to the 

mortgage), cannot be located, or if the 
remainder interests are divided among 
such a large number of people that it is 
not practical to obtain the signatures 
of all of the remainder interests. In 
such cases, the loan may not exceed 
the value of the property interests 
owned by the persons executing the 
mortgage. 

(d) Undivided interest. All legally 
competent co-owners will be required 
to sign the mortgage. When one or 
more of the co-owners are not legally 
competent (and there is no representa-
tive who can legally consent to the 
mortgage), cannot be located, or the 
ownership interests are divided among 
so large a number of co- owners that it 
is not practical for all of their interests 
to be mortgaged, their interests not ex-
ceeding 50 percent may be excluded 
from the security requirements. In 
such cases, the loan may not exceed 
the value of the property interests 
owned by the persons executing the 
mortgage. 

(e) Possessory rights. Acceptable forms 
of ownership include possessory rights 
on an American Indian reservation or 
State-owned land and the interest of an 
American Indian in land held in sev-
eralty under trust patents or deeds 
containing restrictions against alien-
ation, provided that land in trust or re-
stricted status will remain in trust or 
restricted status. 

§ 3550.59 Security requirements. 

Before approving any loan, RHS will 
impose requirements to secure its in-
terests. 

(a) Adequate security. A loan will be 
considered adequately secured only 
when all of the following requirements 
are met: 

(1) RHS obtains at closing a mort-
gage on all ownership interests in the 
security property or the requirements 
of § 3550.58 are satisfied. 

(2) No liens prior to the RHS mort-
gage exist at the time of closing and no 
junior liens are likely to be taken im-
mediately subsequent to or at the time 
of closing, unless the other liens are 
taken as part of a leveraging strategy 
or the RHS loan is essential for repairs 
and the senior lien secures an afford-
able non-RHS loan. Liens junior to the 
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RHS lien may be allowed at loan clos-
ing if the junior lien will not interfere 
with the purpose or repayment of the 
RHS loan. When the junior lien in-
volves a grant or a forgivable afford-
able housing product, the total debt 
may exceed the market value by the 
amount of the forgivable loan or grant 
up to 5 percent. 

(3) The provisions of 7 CFR part 1927, 
subpart B regarding title clearance and 
the use of legal services have been fol-
lowed. 

(4) Existing and proposed property 
improvements are totally on the site 
and do not encroach on adjoining prop-
erty. 

(b) Guaranteed payment. Mortgage in-
surance guaranteeing payment from a 
Government agency or Indian tribe is 
adequate security. 

[61 FR 59779, Nov. 22, 1996, as amended at 67 
FR 78330, Dec. 24, 2002] 

§ 3550.60 Escrow account. 
RHS may require that customers de-

posit into an escrow account amounts 
necessary to ensure that the account 
will contain sufficient funds to pay real 
estate taxes, hazard and flood insur-
ance premiums, and other related costs 
when they are due in accordance with 
the Real Estate Settlement and Proce-
dures Act of 1974 (RESPA) (12 U.S.C. 
2601, et seq.) and section 501(e) of the 
Housing Act of 1949, as amended. 

§ 3550.61 Insurance. 
(a) Borrower responsibility. Any bor-

rower with a secured indebtedness in 
excess of $15,000 at the time of loan ap-
proval must furnish and continually 
maintain hazard insurance on the secu-
rity property, with companies, in 
amounts, and on terms and conditions 
acceptable to RHS including a ‘‘loss 
payable clause’’ payable to RHS to pro-
tect the Government’s interest. 

(b) Amount. The borrower is required 
to insure the dwelling and any other 
essential buildings in an amount equal 
to the insurable value of the dwelling 
and other essential buildings. However, 
in cases where the borrower’s out-
standing secured indebtedness is less 
than the insurable value of the dwell-
ing and other essential buildings, the 
borrower may elect a lower coverage 
provided it is not less than the out-

standing secured indebtedness. If the 
borrower fails, or is unable, to insure 
the secured property, RHS will force 
place insurance and charge the cost to 
the borrower’s account. Force place in-
surance only provides insurance cov-
erage to the Agency and does not pro-
vide any direct coverage or benefit to 
the borrower. The amount of the lend-
er-placed coverage will generally be 
the property’s last known insured 
value. 

(c) Flood insurance. Flood insurance 
must be obtained and maintained for 
the life of the loan for all property lo-
cated in a Special Flood Hazard Area 
(SFHA) as determined by the Federal 
Emergency Management Agency 
(FEMA). RHS actions will be con-
sistent with 7 CFR part 1806, subpart B 
which addressed flood insurance re-
quirements. If flood insurance through 
FEMA’s National Flood Insurance Pro-
gram is not available in an SFHA, the 
property is not eligible for federal fi-
nancial assistance. 

(d) Losses. (1) Loss deductible clauses 
for required insurance coverage may 
not exceed the generally accepted 
minimums based on current industry 
standards and local market conditions. 

(2) Customers must immediately no-
tify RHS of any loss or damage to in-
sured property and collect the amount 
of the loss from the insurance com-
pany. 

(3) Depending on the amount of the 
loss, RHS may require that loss pay-
ments be supervised. All repairs and re-
placements done by or under the direc-
tion of the borrower, or by contract, 
will be planned, performed, inspected, 
and paid for in accordance with 7 CFR 
part 1924, subpart A. 

(4) When insurance funds remain 
after all repairs, replacements, and 
other authorized disbursements have 
been made, the funds will be applied in 
the following order: 

(i) Prior liens, including delinquent 
property taxes. 

(ii) Past-due amounts. 
(iii) Protective advances due. 
(iv) Released to the customer if the 

RHS debt is adequately secured. 
(5) If a loss occurs when insurance is 

not in force, the borrower is respon-
sible for making the needed repairs or 
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replacements and ensuring that the in-
surance is reinstated on the property. 

(6) If the borrower is not financially 
able to make the repairs, RHS may 
take one of the following actions: 

(i) Make a subsequent loan for re-
pairs. 

(ii) Subordinate the RHS lien to per-
mit the borrower to obtain funds for 
needed repairs from another source. 

(iii) Permit the borrower to obtain 
funds secured by a junior lien from an-
other source. 

(iv) Make a protective advance to 
protect the Government’s interest. 

(v) Accelerate the account. 

[61 FR 59779, Nov. 22, 1996, as amended at 70 
FR 6552, Feb. 8, 2005; 73 FR 49592, Aug. 22, 
2008] 

§ 3550.62 Appraisals. 
(a) Requirement. An appraisal is re-

quired when the debt to be secured ex-
ceeds $15,000 or whenever RHS deter-
mines that it is necessary to establish 
the adequacy of the security. Apprais-
als must be made in accordance with 
the Uniform Standards of Professional 
Appraisal Practices. When other real 
estate is taken as additional security, 
it will be appraised if it represents a 
substantial portion of the security for 
the loan. 

(b) Fees. RHS will charge a fee for 
each loan application that requires an 
appraisal, except the appraisal fee is 
not required on appraisals done for sub-
sequent loans needed to make minimal, 
essential repairs or in cases where an-
other party provides an appraisal 
which is acceptable to RHS. Fees col-
lected in connection with a dwelling 
constructed under an approved condi-
tional commitment will be paid to the 
contractor at closing to offset the cost 
of the real estate appraisal that is in-
cluded in the conditional commitment 
fee. 

§ 3550.63 Maximum loan amount. 
Total secured indebtedness must not 

exceed the area loan limit or market 
value limitations specified in para-
graphs (a) or (b) of this section, which-
ever is lower. Any loan amount for the 
RHS appraisal, tax monitoring fee, and 
the charge to establish an escrow ac-
count for taxes and insurance will not 
be subject to the limitations specified 

below. This section does not apply to 
loans on NP terms. 

(a) Area loan limit. (1) The area loan 
limit is the maximum value of the 
property RHS will finance in a given 
locality. Subject to the following, this 
limit is based on cost data plus the 
market value of an improved lot, or the 
State Housing Authority limits, which-
ever the State Director determines 
most appropriately reflects the value 
of modest housing for the area: 

(i) The cost of the structure is based 
upon the cost to construct a modest 
home and is obtained by RHS from a 
nationally recognized residential cost 
provider. 

(ii) The market value of an improved 
site (without the dwelling) is based 
upon current sales data for typical 
housing sites and reasonable and typ-
ical costs of site improvements. 

(iii) The applicable State Housing 
Authority limit will only be considered 
if it is within 10 percent of the cost 
data plus the market value of an im-
proved lot. 

(iv) The area loan limit may not ex-
ceed the applicable local HUD section 
203(b) limit. 

(v) All area loan limit data will be 
updated at least annually and is avail-
able in any Rural Development office. 

(2) The maximum loan limit cal-
culated under paragraph (a)(1) will be 
reduced in the following situations: 

(i) When the applicant owns the site 
or is purchasing the site at a sales 
price below market value, the market 
value of the lot will be deducted from 
the maximum loan limit, and 

(ii) When an applicant is receiving a 
housing grant or other form of afford-
able housing assistance for purposes 
other than closing costs, the amount(s) 
of such grants and affordable housing 
assistance will be deducted from the 
maximum loan limit. 

(3) The maximum loan limit for self- 
help housing will be calculated by add-
ing the total of the market value of the 
lot (including reasonable and typical 
costs of site development), the cost of 
construction, and the value of sweat 
equity. The total of these three factors 
cannot exceed the limit established in 
paragraph (a)(1) of this section. 

(b) Market value limitation. (1) The 
market value limitation is 100 percent 
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of market value for existing housing 
and for new dwellings for which RHS 
will receive adequate documentation of 
construction quality and the source of 
such documentation is acceptable to 
RHS. 

(2) The market value limitation is 90 
percent of market value for new dwell-
ings for which adequate documentation 
of construction quality is not avail-
able. 

(3) The market value limitation can 
be increased by: 

(i) Up to one percent, if RHS makes a 
subsequent loan for closing costs only, 
in conjunction with the sale of an REO 
property or an assumption. 

(ii) The amount necessary to make a 
subsequent loan for repairs necessary 
to protect the Government’s interest, 
and reasonable closing costs. 

(iii) The amount necessary to refi-
nance an existing borrower’s RHS 
loans, plus closing costs associated 
with the new loan. 

[61 FR 59779, Nov. 22, 1996; 61 FR 65266, Dec. 
11, 1996, as amended at 67 FR 78330, Dec. 24, 
2002] 

§ 3550.64 Down payment. 

Elderly families must use any net 
family assets in excess of $20,000 to-
wards a down payment on the property. 
Non-elderly families must use net fam-
ily assets in excess of $15,000 towards a 
down payment on the property. Appli-
cants may contribute assets in addi-
tion to the required down payment to 
further reduce the amount to be fi-
nanced. 

[73 FR 49593, Aug. 22, 2008] 

§ 3550.65 [Reserved] 

§ 3550.66 Interest rate. 

Loans will be written using the appli-
cable RHS interest rate in effect at 
loan approval or loan closing, which-
ever is lower. Information about cur-
rent interest rates is available in any 
Rural Development office. 

[67 FR 78330, Dec. 24, 2002] 

§ 3550.67 Repayment period. 

Loans will be scheduled for repay-
ment over a period that does not ex-
ceed the expected useful life of the 

property as a dwelling. The loan repay-
ment period will not exceed: 

(a) Thirty-three years in all cases ex-
cept as noted in paragraphs (b), (c), and 
(d) of this section. 

(b) Thirty-eight years: 
(1) For initial loans, or subsequent 

loans made in conjunction with an as-
sumption, if the applicant’s adjusted 
income does not exceed 60 percent of 
the area adjusted median income and 
the longer term is necessary to show 
repayment ability. 

(2) For subsequent loans not made in 
conjunction with an assumption if the 
applicant’s initial loan was for a period 
of 38 years, the applicant’s adjusted in-
come at the time the subsequent loan 
is approved does not exceed 60 percent 
of area adjusted median income, and 
the longer terms is necessary to show 
repayment ability. 

(c) Ten years for loans not exceeding 
$2,500. 

(d) Thirty years for manufactured 
homes. 

§ 3550.68 Payment subsidies. 
RHS administers three types of pay-

ment subsidies: interest credit, pay-
ment assistance method 1, and pay-
ment assistance method 2. Payment 
subsidies are subject to recapture when 
the borrower transfers title or ceases 
to occupy the property. 

(a) Eligibility for payment subsidy. (1) 
Applicants or borrowers who receive 
loans on program terms are eligible to 
receive payment subsidy if they per-
sonally occupy the property and have 
adjusted income at or below the appli-
cable moderate-income limit. 

(2) Payment subsidy may be granted 
for initial loans or subsequent loans 
made in conjunction with an assump-
tion only if the term of the loan is 25 
years or more. 

(3) Payment subsidy may be granted 
for subsequent loans not made in con-
junction with an assumption if the ini-
tial loan was for a term of 25 years or 
more. 

(b) Determining type of payment sub-
sidy. (1) A borrower currently receiving 
interest credit will continue to receive 
it for the initial loan and for any sub-
sequent loan for as long as the bor-
rower is eligible for and remains on in-
terest credit. 
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(2) A borrower currently receiving 
payment assistance using payment as-
sistance method 1 will continue to re-
ceive it for the initial loan and for any 
subsequent loan for as long as the bor-
rower is eligible for and remains on 
payment assistance method 1. 

(3) A borrower who has never re-
ceived payment subsidy, or who has 
stopped receiving interest credit or 
payment assistance method 1, and at a 
later date again qualifies for a pay-
ment subsidy, will receive payment as-
sistance method 2. 

(4) A borrower may not opt to change 
payment assistance methods. 

(c) Calculation of payment assistance. 
Regardless of the method used, pay-
ment assistance may not exceed the 
amount necessary if the loan were am-
ortized at an interest rate of one per-
cent. 

(1) Payment Assistance Method 2. The 
amount of payment assistance granted 
is the lesser of the difference between: 

(i) The annualized promissory note 
installments for the combined RHS 
loan and eligible leveraged loans plus 
the cost of taxes and insurance less 
twenty-four percent of the borrower’s 
adjusted income, or 

(ii) The annualized promissory note 
installment for the RHS loan less 
amount the borrower would pay if the 
loan were amortized at an interest rate 
of one percent. 

(2) Payment Assistance Method 1. The 
amount of payment assistance granted 
is the difference between the install-
ment due on the promissory note and 
the greater of the payment amortized 
at the equivalent interest rate or the 
payment calculated based on the re-
quired floor payment. In leveraging sit-
uations, the equivalent interest rate 
will be used. 

(i) The floor payment, which is de-
fined as a minimum percentage of ad-
justed income that the borrower must 
pay for PITI: 22 percent for very low- 
income borrowers, 24 percent for low- 
income borrowers with adjusted in-
come below 65 percent of area adjusted 
median, and 26 percent for low-income 
borrowers with adjusted incomes be-
tween 65 and 80 percent of area ad-
justed median; or 

(ii) The annualized note rate install-
ment and the payment at the equiva-

lent interest rate, which is determined 
by a comparison of the borrower’s ad-
justed income to the adjusted median 
income for the area in which the secu-
rity property is located. The following 
chart is used to determine the equiva-
lent interest rate. 

When the applicant’s adjusted in-
come is: 

PERCENTAGE OF MEDIAN INCOME AND THE 
EQUIVALENT INTEREST RATE 

Equal to or 
more than: BUT less than: 

THEN the 
equivalent in-
terest rate is* 

00% ............... 50.01 of adjusted median 
income.

1% 

50.01% .......... 55 of adjusted median in-
come.

2% 

55% ............... 60 of adjusted median in-
come.

3% 

60% ............... 65 of adjusted median in-
come.

4% 

65% ............... 70 of adjusted median in-
come.

5% 

70% ............... 75 of adjusted median in-
come.

6% 

75% ............... 80.01 of adjusted median 
income.

6.5% 

80.01% .......... 90 of adjusted median in-
come.

7.5% 

90% ............... 100 of adjusted median in-
come.

8.5% 

100% ............. 110% of adjusted median 
income.

9% 

110% ............. Or more than adjusted me-
dian income.

9.5% 

* Or note rate, whichever is less; in no case will the equiva-
lent interest rate be less than one percent. 

(d) Calculation of interest credit. The 
amount of interest credit granted is 
the difference between the note rate in-
stallment as prescribed on the promis-
sory note and the greater of: 

(1) Twenty percent of the borrower’s 
adjusted income less the cost of real es-
tate taxes and insurance, or 

(2) The amount the borrower would 
pay if the loan were amortized at an in-
terest rate of 1 percent. 

(e) Annual review. The borrower’s in-
come will be reviewed annually to de-
termine whether the borrower is eligi-
ble for continued payment subsidy. The 
borrower must notify RHS whenever an 
adult member of the household changes 
or obtains employment, there is a 
change in household composition, or if 
income increases by at least 10 percent 
so that RHS can determine whether a 
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review of the borrower’s circumstances 
is required. 

[72 FR 73255, Dec. 27, 2007, as amended at 79 
FR 28810, May 20, 2014] 

§ 3550.69 Deferred mortgage payments. 
For qualified borrowers, RHS may 

defer up to 25 percent of the monthly 
principal and interest payment at 1 
percent for up to 15 years. This assist-
ance may be granted only at initial 
loan closing and is reviewed annually. 
Deferred mortgage payments are sub-
ject to recapture when the borrower 
transfers title or ceases to occupy the 
property. 

(a) Eligibility. In order to qualify for 
deferred mortgage payments, all of the 
following must be true: 

(1) The applicants adjusted income at 
the time of initial loan approval does 
not exceed the applicable very low-in-
come limits. 

(2) The loan term is 38 years, or 30 
years for a manufactured home. 

(3) The applicant’s payments for prin-
cipal and interest, calculated at a one 
percent interest rate for the maximum 
allowable term, plus estimated costs 
for taxes and insurance exceeds: 

(i) For applicants receiving payment 
assistance, 29 percent of the applicants 
repayment income by more than $10 
per month; or 

(ii) For applicants receiving interest 
credit, 20 percent of adjusted income by 
more than $10 per month. 

(b) Amount and terms. (1) The amount 
of the mortgage payment to be deferred 
will be the difference between the ap-
plicants payment for principal and in-
terest, calculated at one percent inter-
est for the maximum allowable term, 
plus estimated costs for taxes and in-
surance and: 

(i) For applicants receiving payment 
assistance, 29 percent of the applicants 
repayment income. 

(ii) For applicants receiving interest 
credit, 20 percent of adjusted income. 

(2) Deferred mortgage payment 
agreements will be effective for a 12- 
month period. 

(3) Deferred mortgage assistance may 
be continued for up to 15 years after 
loan closing. Once a borrower becomes 
ineligible for deferred mortgage assist-
ance, the borrower can never again re-
ceive deferred mortgage assistance. 

(c) Annual review. The borrower’s in-
come, taxes, and insurance will be re-
viewed annually to determine eligi-
bility for continued deferred mortgage 
assistance. The borrower must notify 
RHS whenever an adult member of the 
household changes or obtains employ-
ment or if income increases by at least 
10 percent so that RHS can determine 
whether a review of the borrower’s cir-
cumstances is required. 

§ 3550.70 Conditional commitments. 

A conditional commitment is a de-
termination by RHS that a dwelling of-
fered for sale will be acceptable for 
purchase by a qualified RHS loan appli-
cant if it is built or rehabilitated in ac-
cordance with RHS-approved plans, 
specifications, and regulations and 
priced within the lesser of the prop-
erty’s appraised value or the applicable 
maximum load limit. The conditional 
commitment does not reserve funds, 
does not guarantee funding, and does 
not ensure that an eligible loan appli-
cant will be available to buy the dwell-
ing. 

(a) Eligibility. To be eligible to re-
quest a conditional commitment, the 
builder, dealer-contractor, or seller 
must: 

(1) Have an adequate ownership inter-
est in the property, as defined in 
§ 3550.58, prior to the beginning of any 
planned construction; 

(2) Have the experience and ability to 
complete any proposed work in a com-
petent and professional manner; 

(3) Have the legal capacity to enter 
into the required agreements; 

(4) Be financially responsible and 
have the ability to finance or obtain fi-
nancing for any proposed construction 
or rehabilitation; and 

(5) Comply with the requirements of 7 
CFR part 1901, subpart E and all appli-
cable laws, regulations, and Executive 
Orders relating to equal opportunity. 
Anyone who receives 5 or more condi-
tional commitments during a 12-month 
period must obtain RHS approval of an 
affirmative marketing plan. 

(b) Limitations. Conditional commit-
ments for new or substantially reha-
bilitated dwellings will not be issued 
after construction has started. RHS 
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may limit the total number of condi-
tional commitments issued in any lo-
cality based on market demand. 

(c) Commitment period. A conditional 
commitment will be valid for 12 
months from the date of issuance. The 
commitment may be extended for up to 
an additional 6 months if there are un-
expected delays in construction caused 
by such factors as bad weather, mate-
rials shortages, or marketing difficul-
ties. Conditional commitments may be 
canceled if construction does not begin 
within 60 days after the commitment is 
issued. 

(d) Conditional commitments involving 
packaging of applications. A conditional 
commitment may be made to a seller, 
builder, or dealer-contractor who pack-
ages an RHS loan application for a pro-
spective purchaser. In cases where the 
dwelling is to be constructed for sale to 
a specific eligible applicant, all of the 
following conditions must be met: 

(1) The conditional commitment will 
not be approved until the applicant’s 
loan has been approved; 

(2) Construction will not begin until 
loan funds are obligated for the loan. 
Exceptions may be made when it ap-
pears likely that funding will be forth-
coming and as long as the RHS lien pri-
ority is not jeopardized. The sales 
agreement must indicate that the loan 
has been approved but not funded and 
must provide that if the loan is not 
closed within 90 days of the date of ap-
proval, the contractor may terminate 
the sales agreement and sell the prop-
erty to another party. If the sales 
agreement is terminated, the condi-
tional commitment will be honored for 
another eligible loan applicant for the 
remaining period of the commitment; 
and 

(3) The RHS loan will be closed only 
after the dwelling is constructed or the 
required rehabilitation completed and 
final inspection has been made. 

(e) Fees. An application for a condi-
tional commitment must include pay-
ment of the conditional commitment 
fee. The fee will be refunded if for any 
reason preliminary inspection of the 
property or investigation of the condi-
tional commitment applicant indicates 
that a conditional commitment will 
not be issued. Application fees will not 

be refunded for any property on which 
the required appraisal has been made. 

(f) Failure of conditional commitment 
applicant or dwelling to qualify. The con-
ditional commitment applicant will be 
informed if the conditional commit-
ment is denied. Conditional commit-
ments will be canceled if the property 
does not meet program requirements. 

(g) Changes in plans, specifications, or 
commitment price. The holder of the con-
ditional commitment must request ap-
proval for changes in plans, specifica-
tions, and commitment price. RHS 
may approve the changes if the fol-
lowing requirements are met: 

(1) The property price does not ex-
ceed the maximum loan limit and in-
creases in costs are due to factors be-
yond the control of the commitment 
holder; and 

(2) The requested changes are justifi-
able and appropriate. 

(h) Builder’s warranty. The builder or 
seller, as appropriate, must execute ei-
ther an RHS-approved ‘‘Builder’s War-
ranty,’’ or provide a 10-year insured 
warranty when construction is com-
pleted or the loan is closed. 

[61 FR 59779, Nov. 22, 1996, as amended at 67 
FR 78330, Dec. 24, 2002] 

§ 3550.71 Special requirements for con-
dominiums. 

RHS loans may be made for condo-
minium units under the following con-
ditions: 

(a) The unit is in a project approved 
or accepted by U.S. Department of 
Housing and Urban Development 
(HUD), the Federal National Mortgage 
Association (Fannie Mae), or the Fed-
eral Home Loan Mortgage Corporation 
(Freddie Mac). 

(b) The condominium project com-
plies with the requirements of the con-
dominium enabling statute and all 
other applicable laws. Any right of 
first refusal in the condominium docu-
ments will not impair the rights of 
RHS to: 

(1) Foreclose or take title to a condo-
minium unit pursuant to the remedies 
in the mortgage; 

(2) Accept a deed in lieu of fore-
closure in the event of default by a 
mortgagor; and 

(3) Sell or lease a unit acquired by 
RHS. 
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(c) If RHS obtains title to a condo-
minium unit pursuant to the remedies 
in its mortgage or through foreclosure, 
RHS will not be liable for more than 6 
months of the unit’s unpaid regularly 
budgeted dues or charges accrued be-
fore acquisition of the title to the unit 
by RHS. The homeowners association’s 
lien priority may include costs of col-
lecting unpaid dues. 

(d) In case of condemnation or sub-
stantial loss to the units or common 
elements of the condominium project, 
unless at least two-thirds of the first 
mortgagees or unit owners of the indi-
vidual condominium units have given 
their consent, the homeowners associa-
tion may not: 

(1) By act or omission seek to aban-
don or terminate the condominium 
project; 

(2) Change the pro rata interest or 
obligations of any condominium unit 
in order to levy assessments or 
charges, allocate distribution of hazard 
insurance proceeds or condemnation 
awards, or determine the pro rata 
share of ownership of each condo-
minium unit in the common elements; 

(3) Partition or subdivide any condo-
minium unit; 

(4) Seek to abandon, partition, sub-
divide, encumber, sell, or transfer the 
common elements by act or omission 
(the granting of easements for public 
utilities or other public purposes con-
sistent with the intended use of the 
common elements by the condominium 
project is not a transfer within the 
meaning of this clause); or 

(5) Use hazard insurance proceeds for 
losses to any condominium property 
(whether units or common elements) 
for other than the repair, replacement, 
or reconstruction of the condominium 
property. 

(e) All taxes, assessments, and 
charges that may become liens prior to 
the first mortgage under local law re-
late only to the individual condo-
minium units and not to the condo-
minium project as a whole. 

(f) No provision of the condominium 
documents gives a condominium unit 
owner or any other party priority over 
any rights of RHS as first or second 
mortgagee of the condominium unit 
pursuant to its mortgage in the case of 
a payment to the unit owner of insur-

ance proceeds or condemnation awards 
for losses to or taking of condominium 
units or common elements. 

(g) If the condominium project is on 
a leasehold the underlying lease pro-
vides adequate security of tenure as de-
scribed in § 3550.58(b). 

(h) At least 70 percent of the units 
have been sold. Multiple purchases of 
condominium units by one owner are 
counted as one sale when determining 
if the sales requirement has been met. 

(i) No more than 15 percent of the 
unit owners are more than 1 month de-
linquent in payment of homeowners as-
sociation dues or assessments at the 
time the RHS loan is closed. 

§ 3550.72 Community land trusts. 

Eligible dwellings located on land 
owned by a community land trust may 
be financed if: 

(a) The loan meets all the require-
ments of this subpart; and 

(b) Any restrictions, imposed by the 
community land trust on the property 
or applicant are: 

(1) Reviewed and accepted by RHS be-
fore loan closing; and 

(2) Automatically and permanently 
terminated upon foreclosure or accept-
ance by RHS of a deed in lieu of fore-
closure. 

§ 3550.73 Manufactured homes. 

With the exception of the restrictions 
and additional requirements contained 
in this section, section 502 loans on 
manufactured homes are subject to the 
same conditions as all other section 502 
loans. 

(a) Eligible costs. In addition to the el-
igible costs described in § 3550.52(d), 
RHS may finance the following activi-
ties related to manufactured homes 
when a real estate mortgage covers 
both the unit and the site: 

(1) Purchase of an eligible unit, 
transportation, and set-up costs, and 
purchase of an eligible site if not al-
ready owned by the applicant; 

(2) Site development work in accord-
ance with 7 CFR part 1924, subpart A: 

(3) Subsequent loans in conjunction 
with an assumption or sale of an REO 
property; or 

(4) Subsequent loans for repairs of 
units financed under section 502. 
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(b) Loan restrictions. In addition to 
the loan restrictions described in 
§ 3550.52(e), RHS may not use loan funds 
to finance: 

(1) An existing unit and site unless it 
is already financed with a section 502 
loan or is an RHS REO property. 

(2) The purchase of a site without 
also financing the unit. 

(3) Alteration or remodeling of the 
unit when the initial loan is made. 

(4) Furniture, including movable arti-
cles of personal property such as 
drapes, beds, bedding, chairs, sofas, di-
vans, lamps, tables, televisions, radios, 
stereo sets, and other similar items of 
personal property. Furniture does not 
include wall-to-wall carpeting, refrig-
erators, ovens, ranges, washing ma-
chines, clothes dryers, heating or cool-
ing equipment, or other similar items. 

(c) Dealer-contractors. No loans will be 
made on a manufactured home sold by 
any entity that is not an approved 
dealer-contractor that will provide 
complete sales, service, and site devel-
opment services. 

(d) Loan term. The maximum term of 
a loan on a manufactured home is 30 
years. 

(e) Construction and development. Unit 
construction, site development and set- 
up must conform to the Federal Manu-
factured Home Construction and Safe-
ty Standards (FMHCSS) and 7 CFR 
part 1924, subpart A. Development 
under the Mutual Self-Help and bor-
rower construction methods is not per-
mitted for manufactured homes. 

(f) Contract requirements. The dealer- 
contractor must sign a construction 
contract, as specified in 7 CFR 1924.6 
which will cover both the unit and site 
development work. The use of multi- 
contracts is prohibited. A dealer-con-
tractor may use subcontractors if the 
dealer-contractor is solely responsible 
for all work under the contract. Pay-
ment for all work will be in accordance 
with 7 CFR part 1924, subpart A, except 
no payment will be made for materials 
or property stored on site (e.g., pay-
ment for a unit will be made only after 
it is permanently attached to the foun-
dation). 

(g) Lien release requirements. All per-
sons furnishing materials or labor in 
connection with the contract except 
the manufacturer of the unit must sign 

a Release by Claimants document, as 
specified in 7 CFR part 1924, subpart A. 
The manufacturer of the unit must fur-
nish an executed manufacturer’s cer-
tificate of origin to verify that the unit 
is free and clear of all legal encum-
brances. 

(h) Warranty requirements. The dealer- 
contractor must provide a warranty in 
accordance with the provisions of 7 
CFR 1924.12. The warranty must iden-
tify the unit by serial number. The 
dealer-contractor must certify that the 
unit substantially complies with the 
plans and specifications and the manu-
factured home has sustained no hidden 
damage during transportation and, if 
manufactured in separate sections, 
that the sections were properly joined 
and sealed according to the manufac-
turer’s specifications. The dealer-con-
tractor will also furnish the applicant 
with a copy of all manufacturer’s war-
ranties. 

§ 3550.74 Nonprogram loans. 

NP terms may be extended to appli-
cants who do not qualify for program 
credit, or for properties that do not 
qualify as program properties, when it 
is in the best interest of the Govern-
ment. NP loans are originated and 
serviced according to the requirements 
for program loans except as indicated 
in this section. 

(a) Purpose. NP terms may be offered 
to expedite: 

(1) Sale of an REO property. 
(2) Assumption of an existing pro-

gram loan on new rates and terms. If 
additional funds are required to pur-
chase the property, the applicant must 
obtain them from another source. 

(3) Conversion of a program loan that 
has received unauthorized assistance. 

(4) Continuation of a loan on a por-
tion of a security property when the re-
mainder is being transferred and the 
RHS debt is not paid in full. 

(b) Terms. (1) Rate and term: 
(i) For an applicant who intends to 

occupy the property, the term will not 
exceed 30 years. 

(ii) For other applicants, the term 
will not exceed 10 years. If more favor-
able terms are necessary to facilitate 
the sale, the loan may be amortized 
over a period of up to 20 years with 
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payment in full due not later than 10 
years from the date of closing. 

(iii) An applicant with an NP loan 
under paragraph (b)(1)(i) of this section 
who wishes to retain the property and 
purchase a new property with RHS 
credit must purchase the second prop-
erty according to the terms of para-
graph (b)(1)(ii) of this section, even if 
the new property will serve as the ap-
plicant’s principal residence. 

(2) NP loans are written at the NP in-
terest rate in effect at the time of loan 
approval. 

(3) NP borrowers are not eligible for 
payment assistance or a moratorium. 

(c) Additional requirements. (1) NP ap-
plicants other than public bodies and 
nonprofit organizations must pay a 
nonrefundable application fee. 

(2) NP applicants must make a down 
payment based upon the purchase price 
and whether the applicant intends to 
personally occupy the property or use 
it for other purposes. 

(3) NP applicants cannot finance loan 
closing costs or escrow, tax service, or 
appraisal fees. 

(d) Reduced restrictions. (1) NP appli-
cants need not be unable to obtain 
other credit in order to receive an NP 
loan and are not required to refinance 
with private credit when they are able 
to do so. 

(2) NP applicants are not required to 
occupy the property. 

(3) NP applicants are not subject to 
leasing restrictions. 

(e) Waiver of costs. When the purpose 
of the loan is the conversion of a pro-
gram loan that has received unauthor-
ized assistance or continuation of a 
loan on a portion of a security property 
when the remainder is being trans-
ferred, the application fee, appraisal 
fee, and down payment may be waived. 

§ 3550.75 Certified loan application 
packaging process. 

Persons interested in applying for a 
section 502 loan may, but are not re-
quired to, submit an application 
through the certified loan application 
packaging process. 

(a) General. The certified loan appli-
cation packaging process involves indi-
viduals who have been designated as an 
Agency-certified loan application pack-
ager, their qualified employers, and, if 

required by the State Director, Agen-
cy-approved intermediaries. 

(b) Process requirements. To package 
section 502 loan applications under this 
process, each of the following condi-
tions must be met: 

(1) Agency-certified loan application 
packager. An individual who wishes to 
acquire RHS certification as a loan ap-
plication packager must meet all of 
the following conditions: 

(i) Have at least one year of afford-
able housing loan origination and/or af-
fordable housing counseling experi-
ence; 

(ii) Be employed (either as an em-
ployee or as an independent con-
tractor) by a qualified employer as out-
lined in paragraph (b)(2) of this section; 

(iii) Complete an Agency-approved 
loan application packaging course and 
successfully pass the corresponding 
test as specified in paragraph (c) of this 
section; and 

(iv) Submit applications to the Agen-
cy via an intermediary if determined 
necessary by a State Director. 

(2) Qualified employer. Individuals 
who have been designated as an Agen-
cy-certified loan application packager 
must be employed (either as an em-
ployee or as an independent con-
tractor) by a qualified employer. To be 
considered a qualified employer, the 
packager’s employer must meet each of 
the conditions specified in paragraphs 
(b)(2)(i) through (v) of this section. 
Tribal housing authorities and the 
States’ Housing Finance Agencies are 
eligible and are exempt from the condi-
tions specified in paragraphs (b)(2)(i) 
through (ii) of this section. 

(i) Be a nonprofit organization or 
public agency in good standing in the 
State(s) of its operation. 

(ii) Be tax exempt under the Internal 
Revenue Code and be engaged in afford-
able housing per their regulations, ar-
ticles of incorporation, or bylaws. 

(iii) Notify the Agency and the appli-
cant if they or their Agency-certified 
packager(s) are the developer, builder, 
seller of, or have any other such finan-
cial interest in the property for which 
the application package is submitted. 
The Agency may disallow a particular 
qualified employer and/or Agency-cer-
tified packager from receiving part or 
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all of a packaging fee if the Agency de-
termines that the financial interest is 
improper or the qualified employer or 
Agency-certified packager has a his-
tory of improperly using its position 
when there has been a financial inter-
est in the property. 

(iv) Prepare an affirmative fair hous-
ing marketing plan for Agency ap-
proval as outlined in RD Instruction 
1901–E (or in any superseding guidance 
provided in the impending RD Instruc-
tion 1940–D). 

(v) Submit applications to the Agen-
cy via an intermediary if determined 
necessary by a State Director. 

(3) Agency-approved intermediaries. To 
become an Agency-approved inter-
mediary, an interested party must 
apply and demonstrate to the Agency’s 
satisfaction that they meet each of the 
conditions specified below. The States’ 
Housing Finance Agencies, however, 
are exempt from the conditions speci-
fied in paragraphs (b)(3)(i) through (v). 
After the initial application process, 
the Agency may require intermediaries 
to periodically demonstrate that they 
still meet the following criteria. 

(i) Be a section 501(c)(3) nonprofit or-
ganization or public agency in good 
standing in the State(s) of its oper-
ation with the capacity to serve mul-
tiple qualified employers and their 
Agency-certified loan application pack-
agers throughout an entire State or 
preferably throughout entire States 
and with the capacity to perform qual-
ity assurance reviews on a large vol-
ume of packaged loan applications 
within an acceptable period of time as 
determined by the Agency; 

(ii) Be engaged in affordable housing 
in accordance with their regulations, 
articles of incorporation, or bylaws; 

(iii) Be financially viable and dem-
onstrate positive operating perform-
ance as evidenced by an independent 
audit paid for by the applicant seeking 
to be an intermediary; 

(iv) Have at least five years of 
verifiable experience with the Agency’s 
direct single family housing loan pro-
grams; 

(v) Demonstrate that their quality 
assurance staff has experience with 
packaging, originating, or under-
writing affordable housing loans. 

(vi) Develop and implement quality 
control procedures designed to prevent 
submission of incomplete or ineligible 
application packages to the Agency; 

(vii) Ensure that their quality assur-
ance staff complete an Agency-ap-
proved loan application packaging 
course and successfully pass the cor-
responding test; 

(viii) Not be the developer, builder, 
seller of, or have any other such finan-
cial interest in the property for which 
the application package is submitted; 
and 

(ix) Provide supplemental training, 
technical assistance, and support to 
certified loan application packagers 
and qualified employers to promote 
quality standards and accountability; 
and to address areas for improvement 
and any changes in program guidance. 

(c) Loan application packaging courses. 
Prospective loan application packagers 
must successfully complete an Agency- 
approved course that covers the mate-
rial identified in paragraph (c)(1) of 
this section. Prospective inter-
mediaries must also successfully com-
plete an Agency-approved course as 
specified in paragraph (c)(2) of this sec-
tion. 

(1) Loan application packagers. At a 
minimum, the certification course for 
individuals who wish to become Agen-
cy-certified loan application packagers 
will provide: 

(i) An in-depth review of the section 
502 direct single family housing loan 
program and the regulations and laws 
that govern the program (including 
civil rights lending laws such as the 
Equal Credit Opportunity Act, Fair 
Housing Act, and Section 504 of the Re-
habilitation Act of 1973); 

(ii) A detailed discussion on the pro-
gram’s application process and bor-
rower/property eligibility require-
ments; 

(iii) An examination of the Agency’s 
loan underwriting process which in-
cludes the use of payment subsidies; 
and 

(iv) The roles and responsibilities of 
a loan application packager and the 
Agency staff. 

(2) Intermediaries. The required course 
for an intermediary’s quality assurance 
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staff will cover the components de-
scribed in paragraph (c)(1) of this sec-
tion and other information relevant to 
undertaking quality assurance, tech-
nical assistance, and training functions 
in support of the qualified employers 
and their Agency-certified loan appli-
cation packagers. 

(3) Non-Agency trainers. Prior to offer-
ing the required course to packagers 
and intermediaries, non-Agency train-
ers must obtain approval from des-
ignated Agency staff. Non-Agency 
trainers, who will generally be limited 
to housing nonprofit organizations but 
may in rare cases include public bodies 
such as public universities, must pro-
vide proof of relevant experience and 
resources for delivery; present evidence 
that their individual trainers are com-
petent and knowledgeable on all sub-
ject areas; submit course materials for 
Agency review; agree to maintain at-
tendance records, test results, and up-
dated course materials; and bear the 
cost of providing the training though a 
reasonable tuition fee may be charged 
the course participants. The course 
content, schedule, and tuition must be 
approved by RHS and a designated 
Agency staff member will typically 
participate in each training session to 
ensure accuracy of the program infor-
mation and to serve as a program re-
source. A list of eligible non-Agency 
trainers, which is subject to change 
based on non-Agency trainers’ perform-
ance, will be published by the Agency. 

(d) Confidentiality. The Agency-cer-
tified loan application packager, quali-
fied employer, Agency-approved inter-
mediary and their agents must safe-
guard each applicant’s personal and fi-
nancial information. 

(e) Retaining designation. The Agency 
will meet with the Agency-certified 
loan application packager, their quali-
fied employer, and Agency-approved 
intermediary (if applicable) at least an-
nually to maintain open lines of com-
munication; discuss their packaging 
activities; identify and resolve defi-
ciencies in the packaging process; and 
stipulate any training requirements for 
retaining designation (including but 
not limited to civil rights refresher 
training). 

(f) Revocation. The designation as an 
Agency-certified loan application pack-

ager or Agency-approved intermediary 
is subject to revocation by the Agency 
under any of the following conditions: 

(1) The rate of submitted packaged 
loan applications that receive RHS ap-
proval is below the acceptable limit as 
determined by the Agency; 

(2) The rate of submitted packaged 
loan applications from very low-in-
come applicants is below the accept-
able level as determined by the Agen-
cy; 

(3) Violation of applicable regula-
tions, statutes and other guidance; or 

(4) No viable packaged loan applica-
tions are submitted to the Agency in 
any consecutive 12-month period. 

[80 FR 23678, Apr. 29, 2015] 

§§ 3550.75–3550.99 [Reserved] 

§ 3550.100 OMB control number. 
The information collection require-

ments contained in this regulation 
have been approved by the Office of 
Management and Budget (OMB) and 
have been assigned OMB control num-
ber 0575–0172. Public reporting burden 
for this collection of information is es-
timated to vary from 5 minutes to 3 
hours per response, with an average of 
11⁄2 hours per response, including time 
for reviewing instructions, searching 
existing data sources, gathering and 
maintaining the data needed, and com-
pleting and reviewing the collection of 
information. You are not required to 
respond to this collection of informa-
tion unless it displays a currently valid 
OMB control number. 

[61 FR 59779, Nov. 22, 1996, as amended at 67 
FR 78330, Dec. 24, 2002] 

Subpart C—Section 504 Origina-
tion and Section 306C Water 
and Waste Disposal Grants 

§ 3550.101 Program objectives. 
This subpart sets forth policies for 

administering loans and grants under 
section 504(a) of title V of the Housing 
Act of 1949, as amended. Section 504 
loans and grants are intended to help 
very low-income owner-occupants in 
rural areas repair their properties. This 
subpart also covers Water and Waste 
Disposal (WWD) Grants to individuals 
authorized by Section 306C(b) of the 
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Consolidated Farm and Rural Develop-
ment Act, (7 U.S.C. 1926c). 

[61 FR 59779, Nov. 22, 1996, as amended at 67 
FR 78331, Dec. 24, 2002] 

§ 3550.102 Grant and loan purposes. 
(a) Grant funds. Grant funds may be 

used only to pay costs for repairs and 
improvements that will remove identi-
fied health and safety hazards or to re-
pair or remodel dwellings to make 
them accessible and useable for house-
hold members with disabilities. Unused 
grant funds must be returned to the 
Rural Housing Service (RHS). 

(b) Loan funds. Loan funds may be 
used to make general repairs and im-
provements to properties or to remove 
health and safety hazards, as long as 
the dwelling remains modest in size 
and design. 

(c) Eligibility of mobile and manufac-
tured homes. Repairs necessary to re-
move health and safety hazards may be 
made to mobile or manufactured 
homes provided: 

(1) The applicant owns the home and 
site and has occupied the home prior to 
filing an application with RHS; and 

(2) The mobile or manufactured home 
is on a permanent foundation or will be 
put on a permanent foundation with 
section 504 funds. 

(d) Eligible costs. In addition to con-
struction costs to make necessary re-
pairs and improvements, loan and 
grant funds may be used for: 

(1) Reasonable expenses related to ob-
taining the loan or grant, including 
legal, architectural and engineering, 
title clearance, and loan closing fees; 
and appraisal, surveying, environ-
mental, tax monitoring, and other 
technical services. 

(2) The cost of providing special de-
sign features or equipment when nec-
essary because of a physical disability 
of the applicant or a member of the 
household. 

(3) Reasonable connection fees, as-
sessments, or the pro rata installation 
costs for utilities such as water, sewer, 
electricity, and gas for which the bor-
rower is liable and which are not paid 
from other funds. 

(4) Real estate taxes that are due and 
payable on the property at the time of 
closing and for the establishment of es-
crow accounts for real estate taxes, 

hazard and flood insurance premiums, 
and related costs. 

(5) Fees to public and private non-
profit organizations that are tax ex-
empt under the Internal Revenue Code 
for the development and packaging of 
applications. 

(e) Restrictions on uses of loan or grant 
funds. Section 504 funds may not be 
used to: 

(1) Assist in the construction of a 
new dwelling. 

(2) Make repairs to a dwelling in such 
poor condition that when the repairs 
are completed, the dwelling will con-
tinue to have major hazards. 

(3) Move a mobile home or manufac-
tured home from one site to another. 

(4) Pay for off-site improvements ex-
cept for the necessary installation and 
assessment costs for utilities. 

(5) Refinance any debt or obligation 
of the applicant incurred before the 
date of application, except for the in-
stallation and assessment costs of util-
ities. 

(6) Pay fees, commission, or charges 
to for-profit entities related to loan 
packaging or referral of prospective ap-
plicants to RHS. 

§ 3550.103 Eligibility requirements. 
To be eligible, applicants must meet 

the following requirements: 
(a) Owner-occupant. Applicants must 

own, as described in § 3550.107, and oc-
cupy the dwelling. 

(b) Age (grant only). To be eligible for 
grant assistance, an applicant must be 
62 years of age or older at the time of 
application. 

(c) Income eligibility. At the time of 
loan or grant approval, the household’s 
adjusted income must not exceed the 
applicable very low-income limit. Sec-
tion 3550.54 provides a detailed discus-
sion of the calculation of adjusted in-
come. 

(d) Citizenship status. The applicant 
must be a U.S. citizen or a non-citizen 
who qualifies as a legal alien, as de-
fined in § 3550.10. 

(e) Need and use of personal resources. 
Applicants must be unable to obtain fi-
nancial assistance at reasonable terms 
and conditions from non-RHS credit or 
grant sources and lack the personal re-
sources to meet their needs. In cases 
where the household is experiencing 
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medical expenses in excess of three per-
cent of the household’s income, this re-
quirement may be waived or modified. 
Elderly families must use any net fam-
ily assets in excess of $20,000 to reduce 
their section 504 request. Non-elderly 
families must use any net family assets 
in excess of $15,000 to reduce their sec-
tion 504 request. Applicants may con-
tribute assets in excess of the afore-
mentioned amounts to further reduce 
their request for assistance. The defini-
tion of assets for this purpose is net 
family assets as described in § 3550.54 of 
subpart B of this part, less the value of 
the dwelling and a minimum adequate 
site. 

(f) Legal capacity. The applicant must 
have the legal capacity to incur the 
loan obligation or have a court ap-
pointed guardian or conservator who is 
empowered to obligate the applicant in 
real estate matters. 

(g) Suspension or debarment. Applica-
tions from applicants who have been 
suspended or debarred from participa-
tion in federal programs will be han-
dled in accordance with RD Instruction 
1940–M (available in any Rural Develop-
ment office). 

(h) Repayment ability (loans only). Ap-
plicants must demonstrate adequate 
repayment ability as supported by a 
budget. 

(1) If an applicant does not meet the 
repayment ability requirements, the 
applicant can have another party join 
the application as a cosigner. 

(2) If an applicant does not meet the 
repayment ability requirements, the 
applicant can have other household 
members join the application. 

(i) Credit qualifications. Applicants 
must be unable to secure the necessary 
credit from other sources under terms 
and conditions that the applicant could 
reasonably be expected to fulfill. Loan 
applicants must have a credit history 
that indicates reasonable ability and 
willingness to meet debt obligations. 
An applicant with an outstanding judg-
ment obtained by the United States in 
a federal court, other than the United 
States Tax Court, is not eligible for a 
loan or grant from RHS. 

(1) Indicators of unacceptable credit 
include: 

(i) Payments on any account where 
the amount of the delinquency exceed-

ed one installment for more than 30 
days within the last 12 months. 

(ii) Payments on any account which 
was delinquent for more than 30 days 
on two or more occasions within a 12- 
month period. 

(iii) Loss of security due to a fore-
closure if the foreclosure has been com-
pleted within the last 36 months. 

(iv) An outstanding Internal Revenue 
Service tax lien or any other out-
standing tax liens with no satisfactory 
arrangement for payment. 

(v) A court-created or court-affirmed 
obligation or judgment caused by non-
payment that is currently outstanding 
or has been outstanding within the last 
12 months, except for those excluded by 
paragraphs (i)(2)(i) and (i)(2)(ii) of this 
section. 

(vi) Outstanding collection accounts 
with a record of irregular payment 
with no satisfactory arrangements for 
repayment, or collection accounts that 
were paid in full within the last 6 
months. 

(vii) Non-agency debts written off 
within the last 36 months or paid in 
full at least 12 months ago. 

(viii) Agency debts that were debt 
settled within the last 36 months or are 
being considered for debt settlement. 

(ix) Delinquency on a federal debt. 
(2) The following will not be consid-

ered indicators of unacceptable credit: 
(i) A bankruptcy in which debts were 

discharged more than 36 months prior 
to the date of application or where an 
applicant successfully completed a 
bankruptcy debt restructuring plan 
and has demonstrated a willingness to 
meet obligations when due for the 12 
months prior to the date of applica-
tion. 

(ii) A non-foreclosure judgment satis-
fied more than 12 months before the 
date of application. 

(3) When an application is rejected 
because of unacceptable credit, the ap-
plicant will be informed of the reason 
and source of information. 

[61 FR 59779, Nov. 22, 1996, as amended at 67 
FR 78331, Dec. 24, 2002; 73 FR 49593, Aug. 22, 
2008; 80 FR 9911, Feb. 24, 2015] 

§ 3550.104 Applications. 

(a) Application submissions. All per-
sons applying for section 504 loans or 
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grants must file a complete written ap-
plication in a format specified by RHS. 
Applications will be accepted even 
when funds are not available. 

(b) Application processing. (1) Incom-
plete applications will be returned to 
the applicant specifying in writing the 
additional information that is needed 
to make the application complete. 

(2) An applicant may voluntarily 
withdraw an application at any time. 

(3) RHS may periodically request in 
writing that applicants reconfirm their 
interest in obtaining a loan or grant. 
RHS may withdraw the application of 
any applicant who does not respond 
within the specified timeframe. 

(4) Applicants who are eligible will be 
notified in writing. If additional infor-
mation becomes available that indi-
cates that the original eligibility de-
termination may have been in error or 
that circumstances have changed, RHS 
may reconsider the application and the 
applicant may be required to submit 
additional information. 

(5) Applicants who are ineligible will 
be notified in writing and provided 
with the specific reasons for the rejec-
tion. 

(c) Processing priorities. When funding 
is not sufficient to serve all eligible ap-
plicants, applications for assistance to 
remove health and safety hazards will 
receive priority for funding. In the case 
of applications with equivalent priority 
status that are received on the same 
day, preference will be extended to ap-
plicants qualifying for a veterans pref-
erence. After selection for processing, 
requests for assistance are funded on a 
first-come, first-served basis. 

§ 3550.105 Site requirements. 
(a) Rural areas. Loans may be made 

only in rural areas designated by RHS. 
If an area designation is changed to 
nonrural an existing RHS borrower 
may receive 504 assistance. 

(b) Not subdividable. The site must 
not be large enough to subdivide into 
more than one site under existing local 
zoning ordinances. 

§ 3550.106 Dwelling requirements. 
(a) Modest dwelling. The property 

must be one that is considered modest 
for the area, must not be designed for 
income producing purposes, have an in- 

ground pool, or have a market value in 
excess of the applicable maximum loan 
limit, in accordance with § 3550.63. 

(b) Post-repair condition. Dwellings re-
paired with section 504 funds need not 
be brought to the agency development 
standards of 7 CFR part 1924, subpart 
A, nor must all existing hazards be re-
moved. However, the dwelling may not 
continue to have major health or safe-
ty hazards. 

(c) Construction standards. All work 
must be completed in accordance with 
local construction codes and standards. 
When potentially hazardous equipment 
or materials are being installed, all 
materials and installations must be in 
accordance with the applicable stand-
ards in 7 CFR part 1924, subpart A. 

[61 FR 59779, Nov. 22, 1996, as amended at 67 
FR 78331, Dec. 24, 2002; 72 FR 70222, Dec. 11, 
2007] 

§ 3550.107 Ownership requirements. 

The applicant must have an accept-
able ownership interest in the property 
as evidenced by one of the following: 

(a) Full fee ownership. Acceptable full 
fee ownership is evidenced by a fully 
marketable title with a deed vesting a 
fee interest in the property to the ap-
plicant. 

(b) Secure leasehold interest. A written 
lease is required. For loans, the unex-
pired portion of the lease must not be 
less than 2 years beyond the term of 
the promissory note. For grants, the 
remaining lease period must be at least 
5 years. A leasehold for mutual help 
housing financed by U.S. Department 
of Housing and Urban Development 
(HUD) on Indian lands requires no min-
imum lease period and constitutes ac-
ceptable ownership. 

(c) Life estate interest. To be accept-
able, a life estate interest must provide 
the applicant with rights of present 
possession, control, and beneficial use 
of the property. For secured loans, gen-
erally persons with any remainder in-
terests must be signatories to the 
mortgage. All of the remainder inter-
ests need not be included in the mort-
gage to the extent that one or more of 
the persons holding remainder inter-
ests are not legally competent (and 
there is no representative who can le-
gally consent to the mortgage), cannot 

VerDate Sep<11>2014 09:11 Apr 13, 2017 Jkt 241026 PO 00000 Frm 00426 Fmt 8010 Sfmt 8010 Y:\SGML\241026.XXX 241026pm
an

gr
um

 o
n 

D
S

K
3G

D
R

08
2P

R
O

D
 w

ith
 C

F
R



417 

Rural Housing Service, USDA § 3550.110 

be located, or if the remainder inter-
ests are divided among such a large 
number of people that it is not prac-
tical to obtain the signatures of all of 
the remainder interests. In such cases, 
the loan may not exceed the value of 
the property interests owned by the 
persons executing the mortgage. 

(d) Undivided interest. An undivided 
interest is acceptable if there is no rea-
son to believe that the applicant’s posi-
tion as an owner-occupant will be jeop-
ardized as a result of the improvements 
to be made, and: 

(1) In the case of unsecured loans or 
grants, if any co-owners living or plan-
ning to live in the dwelling sign the re-
payment agreement. 

(2) In the case of a secured loan, when 
one or more of the co-owners are not 
legally competent (and there is no rep-
resentative who can legally consent to 
the mortgage), cannot be located, or 
the ownership interests are divided 
among so large a number of co-owners 
that it is not practical for all of their 
interests to be mortgaged, their inter-
ests not exceeding 50 percent may be 
excluded from the security require-
ments. In such cases, the loan may not 
exceed the value of the property inter-
ests owned by the persons executing 
the mortgage. 

(e) Possessory rights. Acceptable forms 
of ownership include possessory right 
on an American Indian reservation or 
State-owned land and the interest of an 
American Indian in land held severalty 
under trust patents or deeds containing 
restrictions against alienation, pro-
vided that land in trust or restricted 
status will remain in trust or re-
stricted status. 

(f) Land purchase contract. A land pur-
chase contract is acceptable if the ap-
plicant is current on all payments, and 
there is a reasonable likelihood that 
the applicant will be able to continue 
meeting the financial obligations of 
the contract. 

(g) Alternative evidence of ownership. If 
evidence, as described in paragraphs (a) 
through (e) of this section, is not avail-
able, RHS may accept any of the fol-
lowing as evidence of ownership: 

(1) Records of the local taxing au-
thority that show the applicant as 
owner and that demonstrate that real 

estate taxes for the property are paid 
by the applicant. 

(2) Affidavits by others in the com-
munity stating that the applicant has 
occupied the property as the apparent 
owner for a period of not less than 10 
years, and is generally believed to be 
the owner. 

(3) Any instrument, whether or not 
recorded, which is commonly accepted 
as evidence of ownership. 

§ 3550.108 Security requirements 
(loans only). 

When the total section 504 indebted-
ness is $7,500 or more, the property will 
be secured by a mortgage on the prop-
erty, leasehold interest, or land pur-
chase contract. 

(a) RHS does not require a first lien 
position, but the total of all debts on 
the secured property may not exceed 
the value of the security, except by the 
amount of any required contributions 
to an escrow account for taxes and in-
surance and any required appraisal fee. 

(b) Title clearance and the use of 
legal services generally must be con-
ducted in accordance with 7 CFR part 
1927, subpart B. These requirements 
need not be followed for: 

(1) Loans where the total RHS in-
debtedness is less than $7,500; or 

(2) Subsequent loans made for mini-
mal essential repairs necessary to pro-
tect the Government’s interest. 

[61 FR 59779, Nov. 22, 1996, as amended at 67 
FR 78331, Dec. 24, 2002] 

§ 3550.109 Escrow account (loans only). 
RHS may require that borrowers de-

posit into an escrow account amounts 
necessary to ensure that the account 
will contain sufficient funds to pay real 
estate taxes, hazard and flood insur-
ance premiums, and other related costs 
when they are due in accordance with 
the Real Estate Settlement and Proce-
dures Act of 1974 (RESPA) and section 
501(e) of the Housing Act of 1949, as 
amended. 

§ 3550.110 Insurance (loans only). 
(a) Borrower responsibility. Any bor-

rower with a secured indebtedness in 
excess of $15,000 at the time of loan ap-
proval must furnish and continually 
maintain hazard insurance on the secu-
rity property, with companies, in 
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amounts, and on terms and conditions 
acceptable to RHS including a ‘‘loss 
payable clause’’ payable to RHS to pro-
tect the Government’s interest. 

(b) Amount. The borrower is required 
to insure the dwelling and any other 
essential buildings in an amount equal 
to the insurable value of the dwelling 
and other essential buildings. However, 
in cases where the borrower’s out-
standing secured indebtedness is less 
than the insurable value of the dwell-
ing and other essential buildings, the 
borrower may elect a lower coverage 
provided it is not less than the out-
standing secured indebtedness. If the 
borrower fails, or is unable to insure 
the secured property, RHS will force 
place insurance and charge the cost to 
the borrower’s account. Force place in-
surance only provides insurance cov-
erage to the Agency and does not pro-
vide any direct coverage or benefit to 
the borrower. The amount of the lend-
er-placed coverage generally will be 
the property’s last known insured 
value. 

(c) Flood insurance. Flood insurance 
must be obtained and maintained for 
the life of the loan for all property lo-
cated in Special Flood Hazard Areas 
(SFHA) as determined by the Federal 
Emergency Management Agency 
(FEMA). RHS actions will be con-
sistent with 7 CFR part 1806, subpart B 
which addresses flood insurance re-
quirements. If flood insurance through 
FEMA’s National Flood Insurance Pro-
gram is not available in a SFHA, the 
property is not eligible for federal fi-
nancial assistance. 

(d) Losses. (1) Loss deductible clauses 
for required insurance coverage may 
not exceed the generally accepted 
minimums based on current and local 
market conditions. 

(2) Borrowers must immediately no-
tify RHS of any loss or damage to in-
sured property and collect the amount 
of the loss from the insurance com-
pany. 

(3) RHS may require that loss pay-
ments be supervised. All repairs and re-
placements done by or under the direc-
tion of the borrower, or by contract, 
will be planned, performed, inspected, 
and paid for in accordance with 7 CFR 
part 1924, subpart A. 

(4) When insurance funds remain 
after all repairs, replacements, and 
other authorized disbursements have 
been made, the funds will be applied in 
the following order: 

(i) Prior liens, including delinquent 
property taxes. 

(ii) Delinquency on the account. 
(iii) Advances due for recoverable 

cost items. 
(iv) Released to the borrower if the 

RHS debt is adequately secured. 
(5) If a loss occurs when insurance is 

not in force, the borrower is respon-
sible for making the needed repairs or 
replacements and ensuring that the in-
surance is reinstated on the property. 

(6) If the borrower is not financially 
able to make the repairs, RHS may 
take one of the following actions: 

(i) Make a subsequent loan for re-
pairs. 

(ii) Subordinate the RHS lien to per-
mit the borrower to obtain funds for 
needed repairs from another source. 

(iii) Permit the borrower to obtain 
funds secured by a junior lien from an-
other source. 

(iv) Make a protective advance to 
protect the Government’s interest. 

(v) Accelerate the account and de-
mand payment in full. 

[61 FR 59779, Nov. 22, 1996, as amended at 70 
FR 6552, Feb. 8, 2005; 73 FR 49593, Aug. 22, 
2008] 

§ 3550.111 Appraisals (loans only). 
An appraisal is required when the 

section 504 debt to be secured exceeds 
$15,000 or whenever RHS determines 
that it is necessary to establish the 
adequacy of the security. RHS may 
charge an appraisal fee. Appraisals 
must be made in accordance with the 
Uniform Standards of Professional Ap-
praisal Practices. When other real es-
tate is taken as additional security it 
will be appraised if it represents a sub-
stantial portion of the security for the 
loan. 

§ 3550.112 Maximum loan and grant. 
(a) Maximum loan permitted. The sum 

of all outstanding section 504 loans to 1 
borrower or on 1 dwelling may not ex-
ceed $20,000. 

(1) Transferees who have assumed a 
section 504 loan and wish to obtain a 
subsequent section 504 loan are limited 

VerDate Sep<11>2014 09:11 Apr 13, 2017 Jkt 241026 PO 00000 Frm 00428 Fmt 8010 Sfmt 8010 Y:\SGML\241026.XXX 241026pm
an

gr
um

 o
n 

D
S

K
3G

D
R

08
2P

R
O

D
 w

ith
 C

F
R



419 

Rural Housing Service, USDA § 3550.117 

to the difference between the unpaid 
principal balance of the debt assumed 
and $20,000. 

(2) For a secured loan, the total of all 
debts on the secured property may not 
exceed the value of the security, except 
by the amount of any required ap-
praisal and tax monitoring fees, and 
the contributions to an escrow account 
for taxes and insurance. 

(b) Maximum loan based upon ability to 
pay. The maximum loan is limited to 
the principal balance that can be sup-
ported given the amount the applicant 
has available, as determined by RHS, 
to repay a loan at 1 percent interest 
with a 20-year term. 

(c) Maximum grant. The lifetime total 
of the grant assistance to any recipient 
is $7,500. No grant can be awarded un-
less the maximum level of loans, as 
supported by a budget, have been ob-
tained. 

§ 3550.113 Rates and terms (loans 
only). 

(a) Interest rate. The interest rate for 
all section 504 loans will be 1 percent. 

(b) Loan term. The repayment period 
for the loan should generally be as 
short as possible based on the appli-
cant’s repayment ability, and may 
never exceed 20 years; however loans 
made in combination with grants must 
have a term of 20 years. 

§ 3550.114 Repayment agreement 
(grants only). 

Grant recipients are required to sign 
a repayment agreement which specifies 
that the full amount of the grant must 
be repaid if the property is sold in less 
than 3 years from the date the grant 
agreement was signed. 

[61 FR 59779, Nov. 22, 1996, as amended at 67 
FR 78331, Dec. 24, 2002] 

§ 3550.115 WWD grant program objec-
tives. 

The objective of the WWD individual 
grant program is to facilitate the use 
of community water and waste disposal 
systems by the residents of colonias 
along the border between the U.S. and 
Mexico. WWD grants are processed the 
same as Section 504 grants, except as 
specified in this subpart. 

[67 FR 78331, Dec. 24, 2002] 

§ 3550.116 Definitions applicable to 
WWD grants only. 

(a) Colonia. Any identifiable commu-
nity designated in writing by the State 
or county in which it is located; deter-
mined to be a colonia on the basis of 
objective criteria including lack of a 
potable water supply, lack of adequate 
sewage systems, and lack of decent, 
safe, and sanitary housing, inadequate 
roads, and drainage; and existed and 
was generally recognized as a colonia 
before October 1, 1989. 

(b) Individual. Resident of a colonia 
located in a rural area. 

(c) Rural areas. Includes unincor-
porated areas and any city or town 
with a population not in excess of 
10,000 inhabitants. The population fig-
ure is obtained from the most recent 
decennial Census of the United States 
(decennial Census). If the applicable 
population figure cannot be obtained 
from the most recent decennial Census, 
RD will determine the applicable popu-
lation figure based on available popu-
lation data. 

(d) System. A community or central 
water supply or waste disposal system. 

(e) WWD. Water and Waste Disposal 
grants to individuals. 

[67 FR 78331, Dec. 24, 2002, as amended at 80 
FR 9911, Feb. 24, 2015] 

§ 3550.117 WWD grant purposes. 
Grant funds may be used to pay the 

reasonable costs for individuals to: 
(a) Extend service lines from the sys-

tem to their residence. 
(b) Connect service lines to resi-

dence’s plumbing. 
(c) Pay reasonable charges or fees for 

connecting to a system. 
(d) Pay for necessary installation of 

plumbing and related fixtures within 
dwellings lacking such facilities. This 
is limited to one bathtub, sink, com-
mode, kitchen sink, water heater, and 
outside spigot. 

(e) Construction and/or partitioning 
off a portion of the dwelling for a bath-
room, not to exceed 4.6 square meters 
(48 square feet) in size. 

(f) Pay reasonable costs for closing 
abandoned septic tanks and water wells 
when necessary to protect the health 
and safety of recipients of a grant for a 
purpose provided in paragraph (a) or (b) 
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of this section and is required by local 
or State law. 

(g) Make improvements to individ-
ual’s residence when needed to allow 
the use of the water and/or waste dis-
posal system. 

[67 FR 78331, Dec. 24, 2002] 

§ 3550.118 Grant restrictions. 
(a) Maximum grant. Lifetime assist-

ance to any individual for initial or 
subsequent Section 306C WWD grants 
may not exceed a cumulative total of 
$5,000. 

(b) Limitation on use of grant funds. 
WWD grant funds may not be used to: 

(1) Pay any debt or obligation of the 
grantees other than obligations in-
curred for purposes listed in § 3550.117. 

(2) Pay individuals for their own 
labor. 

[67 FR 78331, Dec. 24, 2002] 

§ 3550.119 WWD eligibility require-
ments. 

In addition to the eligibility require-
ments of § 3550.103, WWD applicants 
must meet the following requirements: 

(a) An applicant need not be 62 years 
of age or older. 

(b) Own and occupy a dwelling lo-
cated in a colonia. Evidence of owner-
ship will be presented as outlined in 
§ 3550.107. 

(c) Have a total taxable income from 
all individuals residing in the house-
hold that is below the most recent pov-
erty income guidelines established by 
the Department of Health and Human 
Services. 

(d) Must not be delinquent on any 
Federal debt. 

(e) The household income must be 
verified at the time they apply for as-
sistance through verification of em-
ployment and benefits. Federal tax re-
turns are used as further verification of 
household income. 

[61 FR 59779, Nov. 22, 1996, as amended at 67 
FR 78331, Dec. 24, 2002] 

§§ 3550.120–3550.149 [Reserved] 

§ 3550.150 OMB control number. 
The information collection require-

ments contained in this regulation 
have been approved by the Office of 
Management and Budget (OMB) and 

have been assigned OMB control num-
ber 0575–0172. Public reporting burden 
for this collection of information is es-
timated to vary from 5 minutes to 3 
hours per response, with an average of 
11⁄2 hours per response, including time 
for reviewing instructions, searching 
existing data sources, gathering and 
maintaining the data needed, and com-
pleting and reviewing the collection of 
information. You are not required to 
respond to this collection of informa-
tion unless it displays a currently valid 
OMB control number. 

[61 FR 59779, Nov. 22, 1996, as amended at 67 
FR 78331, Dec. 24, 2002; 80 FR 81738, Dec. 31, 
2015] 

Subpart D—Regular Servicing 

§ 3550.151 Servicing goals. 

This subpart sets forth the Rural 
Housing Service (RHS) policies for 
managing the repayment of loans made 
under sections 502 and 504 of the Hous-
ing Act of 1949, as amended. 

§ 3550.152 Loan payments. 

(a) Payment terms. Unless the loan 
documents specify other loan repay-
ment terms, borrowers are required to 
make monthly payments. Borrowers 
with existing loans specifying annual 
payments may request conversion to 
monthly payments, and must convert 
to a monthly payment schedule before 
any subsequent loan or new payment 
assistance is approved. Suitable forms 
of payment are: check, money order, or 
bank draft. Borrowers who make cash 
payments will be assessed a fee to 
cover the cost of conversion to a 
money order. 

(b) Application of payments. If a bor-
rower makes less than the scheduled 
payment, the payment is held in sus-
pense and is not applied to the bor-
rower’s account. When subsequent pay-
ments are received in an amount suffi-
cient to equal a scheduled payment, 
the amount will be applied in the fol-
lowing order: 

(1) Protective advances charged to 
the account. 

(2) Accrued interest due. 
(3) Principal due. 
(4) Escrow for taxes and insurance. 
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(c) Multiple loans. When a borrower 
with multiple loans for the same prop-
erty makes less than the scheduled 
payment on all loans, the payment will 
be applied to the oldest loan and then 
in declining order of age. Future remit-
tances will be applied beginning with 
the oldest unpaid installment. 

(d) Application of excess payments. 
Borrowers can elect to make payments 
in excess of the scheduled amount to be 
applied to principal, provided there are 
no outstanding fees. 

§ 3550.153 Fees. 

RHS may assess reasonable fees in-
cluding a tax service fee, fees for late 
payments, and fees for checks returned 
for insufficient funds. 

§ 3550.154 Inspections. 

RHS or its agent may make reason-
able entries upon and inspections of 
any property used as security for an 
RHS loan as necessary to protect the 
interest of the Government. RHS will 
give the borrower notice at the time of 
or prior to an inspection. 

§ 3550.155 Escrow account. 

Escrow accounts will be administered 
in accordance with RESPA and section 
501(e) of the Housing Act of 1949, as 
amended. 

(a) Upon creation of the escrow ac-
count, RHS may require borrowers to 
deposit funds sufficient to pay taxes 
and insurance premiums applicable to 
the mortgage for the period since the 
last payments were made and to fund a 
cushion as permitted by RESPA. 

(b) Borrowers may elect to escrow at 
any time during the terms of the loan 
if the outstanding RHS loan balance is 
over $2,500. 

(c) RHS may require borrowers to es-
crow in conjunction with any special 
servicing action. 

§ 3550.156 Borrower obligations. 
(a) After receiving a loan from RHS, 

borrowers are expected to meet a vari-
ety of obligations outlined in the loan 
documents. In addition to making 
timely payments, these obligations in-
clude: 

(1) Maintaining the security prop-
erty; and 

(2) Maintaining an adequately funded 
escrow account, or paying real estate 
taxes, hazard and flood insurance, and 
other related costs when due. 

(b) If a borrower fails to fulfill these 
obligations, RHS may obtain the need-
ed service and charge the cost to the 
borrowers account. 

§ 3550.157 Payment subsidy. 
(a) Borrowers currently receiving pay-

ment subsidy. (1) RHS will review annu-
ally each borrower’s eligibility for con-
tinued payment subsidy and determine 
the appropriate level of assistance. To 
be eligible for payment subsidy re-
newal, the borrower must also occupy 
the property. 

(2) If the renewal is not completed be-
fore the expiration date of the existing 
agreement, the effective date of the re-
newal will be either the expiration date 
of the previous agreement if RHS error 
caused the delay, or the next due date 
after the renewal is approved in all 
other cases. 

(3) The borrower must notify RHS 
whenever an adult member of the 
household becomes employed or 
changes employment, there is a change 
in household composition, or if income 
increases by at least 10 percent. The 
household may also report decreases in 
income. If the change in the house-
hold’s income will cause the payment 
for principal and interest to change by 
at least 10 percent, the household’s 
payment subsidy may be adjusted for a 
new 12-month period. The new agree-
ment will be effective the due date fol-
lowing the date the borrower’s infor-
mation is verified by RHS. 

(b) Borrowers not currently receiving 
payment subsidy. Payment assistance 
may be granted to borrowers not cur-
rently receiving payment subsidy 
whose loans were approved on or after 
August 1, 1968, whose income does not 
exceed the applicable low-income limit 
for the area, are personally occupying 
the RHS financed property, and who 
meet the requirements of § 3550.53(b), 
(e), and (f). In general, to receive pay-
ment assistance the term of the loan at 
closing must have been at least 25 
years. If an account has been reamor-
tized and the initial term of the loan 
was at least 25 years, payment assist-
ance may be granted even though the 
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term of the reamortized loan is less 
than 25 years. Payment assistance may 
be granted on a subsequent loan for re-
pairs with a term of less than 25 years. 

(c) Cancellation of payment subsidy. 
RHS will cancel a payment subsidy if 
the borrower does not occupy the prop-
erty, has sold or transferred title to 
the property, or is no longer eligible 
for payment subsidy. 

§ 3550.158 Active military duty. 
The Soldiers and Sailors Relief Act 

requires that the interest rate charged 
a borrower who enters full-time active 
military duty after a loan is closed not 
exceed six percent. Active military 
duty does not include participation in 
a military reserve or the National 
Guard unless the borrower is called to 
active duty. 

(a) Amount of assistance. If a borrower 
qualifies for payment subsidy after re-
duction of the interest rate to six per-
cent, the amount of payment subsidy 
received during the period of active 
military duty will be the difference be-
tween the amount due at the subsidized 
rate for principal and interest and the 
amount due at a six percent interest 
rate. The six percent interest rate will 
be effective with the first payment due 
after RHS confirms the active military 
status of the borrower. 

(b) Change of active military status. 
The borrower must notify RHS when he 
or she is no longer on active military 
duty. RHS will cancel the six percent 
interest rate and resume use of the 
promissory note interest rate. A new 
payment subsidy agreement may be 
processed if the borrower is eligible. 

§ 3550.159 Borrower actions requiring 
RHS approval. 

(a) Mineral leases. Borrowers who 
wish to lease mineral rights to a secu-
rity property must request authoriza-
tion from RHS. RHS may consent to 
the lease of mineral rights and subordi-
nate its liens to the lessee’s rights and 
interests in the mineral activity if the 
security property will remain suitable 
as a residence and the Government’s 
security interest will not be adversely 
affected. Subordination of RHS loans 
to a mineral lease does not entitle the 
leaseholder to any proceeds from the 
sale of the security property. 

(1) If the proposed activity is likely 
to decrease the value of the security 
property, RHS may consent to the 
lease only if the borrower assigns 100 
percent of the income from the lease to 
RHS to be applied to reduce principal 
and the rent to be paid is at least equal 
to the estimated decrease in the mar-
ket value of the security. 

(2) If the proposed activity is not 
likely to decrease the value of the se-
curity property, RHS may consent to 
the lease if the borrower agrees to use 
any damage compensation received 
from the lessee to repair damage to the 
site or dwelling, or to assign it to RHS 
to be applied to reduce principal. 

(b) Subordination. RHS may subordi-
nate its interests to permit a borrower 
to defer recapture amounts and refi-
nance the loan, or to obtain a subse-
quent loan with private credit. 

(1) When it is in the best interest of 
the Government, subordination will be 
permitted if: 

(i) The other lender will verify that 
the funds will be used for purposes for 
which an RHS loan could be made; 

(ii) The prior lien debt will be on 
terms and conditions that the borrower 
can reasonably be expected to meet 
without jeopardizing repayment of the 
RHS indebtedness; 

(iii) Any proposed development will 
be planned and performed in accord-
ance with 7 CFR part 1924, subpart A or 
directed by the other lender in a man-
ner which is consistent with that sub-
part; and 

(iv) An agreement is obtained in 
writing from the prior lienholder pro-
viding that at least 30 days prior writ-
ten notice will be given to RHS before 
action to foreclose on the prior lien is 
initiated. 

(2) The total amount of debt per-
mitted when RHS subordinates its in-
terests depends on whether the bor-
rower pays off the RHS loan. 

(i) For situations in which the bor-
rower is obtaining a subsequent loan 
from another source and will not pay 
off the RHS debt, the prior lien debt 
plus the unpaid balance of all RHS 
loans, exclusive of recapture, will not 
exceed the market value of the secu-
rity. 

VerDate Sep<11>2014 09:11 Apr 13, 2017 Jkt 241026 PO 00000 Frm 00432 Fmt 8010 Sfmt 8010 Y:\SGML\241026.XXX 241026pm
an

gr
um

 o
n 

D
S

K
3G

D
R

08
2P

R
O

D
 w

ith
 C

F
R



423 

Rural Housing Service, USDA § 3550.160 

(ii) For situations in which RHS is 
subordinating only a deferred recap-
ture amount, the prior lien debt plus 
the deferred recapture amount will not 
exceed the market value of the secu-
rity. 

(c) Partial release of security. RHS 
may consent to transactions affecting 
the security, such as sale or exchange 
of security property or granting of a 
right-of-way across the security prop-
erty, and grant a partial release pro-
vided: 

(1) The compensation is: 
(i) For sale of the security property, 

cash in an amount equal to the value of 
the security being disposed of or rights 
granted. 

(ii) For exchange of security prop-
erty, another parcel of property ac-
quired in exchange with value equal to 
or greater than that being disposed of. 

(iii) For granting an easement or 
right-of-way, benefits derived that are 
equal to or greater than the value of 
the security property being disposed of. 

(2) An appraisal must be conducted if 
the latest appraisal is more than 1 year 
old or if it does not reflect market 
value and the amount of consideration 
exceeds $5,000. The appraisal fee will be 
charged to the borrower. 

(3) The security property, after the 
transaction is completed, will be an 
adequate but modest, decent, safe, and 
sanitary dwelling and related facilities. 

(4) Repayment of the RHS debt will 
not be jeopardized. 

(5) Environmental requirements are 
met and environmental documentation 
is submitted in accordance with 7 CFR 
part 1970. 

(6) When exchange of all or part of 
the security is involved, title clearance 
is obtained before release of the exist-
ing security. 

(7) Proceeds from the sale of a por-
tion of the security property, granting 
an easement or right-of-way, damage 
compensation, and all similar trans-
actions requiring RHS consent, will be 
used in the following order: 

(i) To pay customary and reasonable 
costs related to the transaction that 
must be paid by the borrower. 

(ii) To be applied on a prior lien debt, 
if any. 

(iii) To be applied to RHS indebted-
ness or used for improvements to the 

security property in keeping with pur-
poses and limitations applicable for use 
of RHS loan funds. Proposed develop-
ment will be planned and performed in 
accordance with 7 CFR part 1924, sub-
part A and supervised to ensure that 
the proceeds are used as planned. 

(d) Lease of security property. A bor-
rower must notify RHS if they lease 
the property. If the lease is for a term 
of more than 3 years or contains an op-
tion to purchase, RHS may liquidate 
the loan. During the period of any 
lease, the borrower is not eligible for a 
payment subsidy or special servicing 
benefits. 

[61 FR 59779, Nov. 22, 1996, as amended at 81 
FR 11048, Mar. 2, 2016] 

§ 3550.160 Refinancing with private 
credit. 

(a) Objective. RHS direct loan pro-
grams are not intended to supplant or 
compete with private credit sources. 
Therefore, borrowers are required to 
refinance RHS loans with private cred-
it sources when RHS determines that 
the borrower meets RHS criteria. 

(b) Criteria for refinancing with private 
credit. Borrowers must refinance with 
private credit when RHS determines 
that the borrower has the ability to ob-
tain other credit at reasonable rates 
and terms based on their income, as-
sets, and credit history. Reasonable 
rates and terms are those commercial 
rates and terms that borrowers are ex-
pected to meet when borrowing for 
similar purposes. Differences in inter-
est rates and terms between RHS and 
other lenders will not be an acceptable 
reason for a borrower to fail to refi-
nance with private credit if the avail-
able rates and terms are within the 
borrower’s ability to pay. 

(c) Notice of requirement to refinance 
with private credit. The financial status 
of all borrowers may be reviewed peri-
odically to determine their ability to 
refinance with private credit. A bor-
rower’s financial status may be re-
viewed at any time if information be-
comes available to RHS that indicates 
that the borrower’s circumstances have 
changed. 

(1) A borrower undergoing review is 
required to supply, within 30 days of a 
request from RHS, sufficient financial 
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information to enable RHS to deter-
mine the borrowers ability to refinance 
with private credit. Foreclosure action 
may be initiated against any borrower 
who fails to respond. 

(2) When RHS determines that a bor-
rower has the ability to refinance with 
private credit, the borrower will be re-
quired to refinance within 90 days. 

(3) Within 30 days after being notified 
of the requirement to refinance with 
private credit, a borrower may contest 
the RHS decision and provide addi-
tional financial information to docu-
ment an inability to refinance with pri-
vate credit. 

(d) Failure to refinance with private 
credit. (1) If the borrower is unable to 
secure private credit, the borrower 
must submit written statements and 
documentation to RHS showing: 

(i) The lenders contacted. 
(ii) The amount of the loan requested 

by the borrower and the amount, if 
any, offered by the lenders. 

(iii) The rates and terms offered by 
the lenders or the specific reasons why 
other credit is not available. 

(iv) The information provided by the 
borrower to the lenders regarding the 
purpose of the loan. 

(2) If RHS determines that the bor-
rower’s submission does not dem-
onstrate the borrower’s inability to re-
finance with private credit, or if the 
borrower fails to submit the required 
information, foreclosure may be initi-
ated. 

(e) Subordination of recapture amount. 
RHS may subordinate its interest in 
any deferred recapture amount to per-
mit a borrower to refinance with pri-
vate credit. The amount to which the 
RHS debt will be subordinated may in-
clude: 

(1) The amount required to repay the 
RHS debt, exclusive of recapture; 

(2) Reasonable closing costs; 
(3) Up to one percent of the loan 

amount for loan servicing costs, if re-
quired by the lender; and 

(4) The cost of any necessary repairs 
or improvements to the security prop-
erty. 

(f) Application for additional credit. A 
borrower who has been asked to refi-
nance with private credit will not be 
considered for additional credit until 
the refinancing issue is resolved unless 

such additional credit is necessary to 
protect the Government’s interest. 

§ 3550.161 Final payment. 

(a) Payment in full. Full payment of a 
borrower’s account includes repayment 
of principal and outstanding interest, 
unauthorized assistance, recapture 
amounts, and charges made to the bor-
rower’s account. Any supervised funds 
or funds remaining in a borrower’s es-
crow account will be applied to the bor-
rower’s account or returned to the bor-
rower. 

(b) Release of security instruments. 
RHS may release security instruments 
when full payment of all amounts owed 
has been received and verified. If RHS 
and the borrower agree to settle the ac-
count for less than the full amount 
owed, the security instruments may be 
released when all agreed-upon amounts 
are received and verified. Security in-
struments will not be released until 
any deferred recapture amount has 
been paid in full. 

(c) Payoff statements. At the bor-
rower’s request, RHS will provide a 
written statement indicating the 
amount required to pay the account in 
full. RHS may charge a fee for state-
ments for the same account if more 
than 2 statements are requested in any 
30 day period. 

(d) Suitable forms of payment. Suitable 
forms of payment are: check, money 
order, or bank draft. Borrowers who 
make cash payments will be assessed a 
fee to cover conversion to a money 
order. 

(e) Recording costs. Recording costs 
for the release of the mortgage will be 
the responsibility of the borrower, ex-
cept where State law requires the 
mortgagee to record or file the satis-
faction. 

§ 3550.162 Recapture. 

(a) Recapture policy. Borrowers with 
loans approved or assumed on or after 
October 1, 1979, will be required to 
repay subsidy amounts received 
through payment subsidy (including 
the former interest credit program) or 
deferred mortgage assistance in ac-
cordance with paragraph (b) of this sec-
tion. Amounts to be recaptured are due 
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and payable when the borrower trans-
fers title or ceases to occupy the prop-
erty, including but not limited to, in 
the event of foreclosure or deed in lieu 
of foreclosure. Such recapture will in-
clude the amount of principal reduc-
tion attributed to subsidy (for loans 
subject to recapture that were ap-
proved, and received interest credit, 
between October 1, 1979, and December 
31, 1989), except in cases of foreclosure 
and deed in lieu of foreclosure. 

(b) Amount to be recaptured—(1) Gen-
eral. The amount to be recaptured is 
the amount of principal reduction at-
tributed to subsidy plus the lesser of: 

(i) The amount of subsidy received; 
or 

(ii) A portion of the value apprecia-
tion of the property subject to recap-
ture. In order for value appreciation to 
be calculated, the borrower will pro-
vide a current appraisal, including an 
appraisal for any capital improve-
ments, or arm’s length sales contract 
as evidence of market value upon 
Agency request. Appraisals must meet 
Agency standards under § 3550.62. 

(2) Foreclosure or deed in lieu of fore-
closure. Notwithstanding paragraph 
(b)(1) of this section, the amount to be 
recaptured in a foreclosure or deed in 
lieu of foreclosure is the amount of 
subsidy received, not including any 
principal reduction attributed to sub-
sidy. Foreclosure actions will seek to 
recover such amounts only from the 
proceeds of the property. Liquidation 
proceeds (in the case of foreclosure) or 
the net recovery value (in the case of 
deed in lieu of foreclosure) will be ap-
plied or credited to the borrower’s debt 
in accordance with the security agree-
ment in the following order: 

(i) Recoverable costs (e.g. protective 
advances, foreclosure costs, late 
charges). 

(ii) Accrued interest. 
(iii) Principal. 
(iv) Subsidy. 
(3) Value appreciation. The value ap-

preciation of property with a cross- 
collateralized loan is based on the mar-
ket value of the dwelling and lot. If lo-
cated on a farm, the lot size would be 
a typical lot for a single family hous-
ing property. 

(4) Interest reduced from the promis-
sory note rate to six percent under the 

Servicemembers Civil Relief Act 
(SCRA) is not subject to recapture. 

(c) Deferral of recapture. If the bor-
rower refinances or otherwise pays in 
full without transfer of title and con-
tinues to occupy the property, the 
amount of recapture will be calculated 
in accordance with paragraph (a) of 
this section but payment of recapture 
may be deferred, interest free, until the 
property is sold or vacated. If the re-
capture amount is deferred, the Agency 
mortgage can be subordinated when in 
the Government’s best interest but will 
not be released nor the promissory 
note satisfied until the Agency is paid 
in full. In situations where deferral of 
recapture is an option, recapture will 
be discounted if paid in full at the time 
of settlement or timely paid after 
Agency notification to the borrower 
that recapture is due. 

(d) Assumed loans. (1) When a loan 
subject to recapture is assumed under 
new rates and terms, the recapture 
amount may be paid in full by the sell-
er or included in the principal amount 
assumed by the buyer. 

(2) When a loan is assumed under the 
same rates and terms as the original 
promissory note, recapture amounts 
will not be due. When the new borrower 
transfers title or ceases to occupy the 
property, all subsidy subject to recap-
ture before and after the assumption is 
due. 

(3) When a borrower has deferred pay-
ment of recapture amounts, the de-
ferred recapture amount may be in-
cluded in the principal amount of the 
new loan. 

[77 FR 3378, Jan. 24, 2012] 

§ 3550.163 Transfer of security and as-
sumption of indebtedness. 

(a) General policy. RHS mortgages 
contain due-on-sale clauses that gen-
erally require RHS consent before title 
to a security property can be trans-
ferred with an assumption of the in-
debtedness. If it is in the best interest 
of the Government, RHS will approve 
the transfer of title and assumption of 
indebtedness on program or nonpro-
gram (NP) terms, depending on the 
transferee’s eligibility and the prop-
erty’s characteristics. 

(b) RHS approval of assumptions. (1) A 
borrower with a loan on program terms 
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who wishes to transfer a security prop-
erty restricted by a due-on-sale clause 
to a purchaser who wishes to assume 
the debt must receive prior authoriza-
tion from RHS. If RHS authorizes the 
transfer and assumption, the account 
will be serviced in the purchaser’s 
name and the purchaser will be liable 
for the loan under the terms of the se-
curity instrument. 

(2) If a borrower transfers title to the 
security property with a due-on-sale 
clause without obtaining RHS author-
ization, RHS will not approve assump-
tion of the indebtedness, and the loan 
will be liquidated unless RHS deter-
mines that it is in the Government’s 
best interest to continue the loan. If 
RHS decides to continue the loan, the 
account will be serviced in the original 
borrower’s name and the original bor-
rower will remain liable for the loan 
under the terms of the security instru-
ment. 

(c) Exceptions to due-on-sale clauses. 
(1) Due-on-sale clauses are not trig-
gered by the following types of trans-
fers: 

(i) A transfer from the borrower to a 
spouse or children not resulting from 
the death of the borrower. 

(ii) A transfer to a relative, joint ten-
ant, or tenant by the entirety resulting 
from the death of the borrower. 

(iii) A transfer to a spouse or ex- 
spouse resulting from a divorce decree, 
legal separation agreement, or prop-
erty settlement agreement. 

(iv) A transfer to a person other than 
a deceased borrower’s spouse who wish-
es to assume the loan for the benefit of 
persons who were dependent on the de-
ceased borrower at the time of death, if 
the dwelling will be occupied by one or 
more persons who were dependent on 
the borrower at the time of death, and 
there is a reasonable prospect of repay-
ment. 

(v) A transfer into an inter vivos 
trust in which the borrower does not 
transfer rights of occupancy in the 
property. 

(2) A transferee who obtains property 
through one of the types of transfer 
listed in paragraph (c)(1) of this sec-
tion: 

(i) Is not required to assume the loan, 
and RHS is not permitted to liquidate 
the loan, if the transferee continues to 

make scheduled payments and meet all 
other obligations of the loan. A trans-
feree who does not assume the loan is 
not eligible for payment assistance or a 
moratorium. 

(ii) May assume the loan on the rates 
and terms contained in the promissory 
note, with no down payment. If the ac-
count is past due at the time an as-
sumption is executed, the account may 
be brought current by using any of the 
servicing methods discussed in subpart 
E of this part. 

(iii) May assume the loan under new 
rates and terms if the transferee ap-
plies and is program-eligible. 

(3) Any subsequent transfer of title, 
except upon death of the inheritor or 
between inheritors to consolidate title, 
will be treated as a sale. 

(d) Requirements for an assumption. (1) 
Loans secured by program-eligible 
properties to be assumed by program- 
eligible purchasers may be assumed on 
program terms. Loans secured by non-
program properties and loans to be as-
sumed by purchasers who are not eligi-
ble for program terms may be assumed 
on NP terms. 

(2) The amount the transferee will as-
sume will be either the current market 
value less any prior liens and any re-
quired down payment, or the indebted-
ness, whichever is less. 

(3) For loans assumed on program 
terms, the interest rate charged by 
RHS will be the rate in effect at loan 
approval or loan closing, whichever is 
lower. For loans assumed on nonpro-
gram terms, the interest rate will be 
the rate in effect at the time of loan 
approval. 

(4) If additional financing is required 
to purchase the property or to make 
repairs, RHS may approve a subsequent 
loan under subparts B or C of this part. 

(5) If an appraisal is required for an 
assumption on new terms, the pur-
chaser is responsible for the appraisal 
fee. 

(6) If all or a portion of the bor-
rower’s account balance is assumed, 
the borrower and cosigner, if any, will 
be released from liability on the 
amount of the indebtedness assumed. If 
an account balance remains after the 
assumption, RHS may pursue debt set-
tlement in accordance with subpart F 
of this part. 
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(7) Unless it is in the Government’s 
best interest, RHS will not approve an 
assumption of a secured loan if the 
seller fails to repay any unsecured RHS 
loan. 

(8) If a loan is secured by a property 
with a dwelling situated on more than 
a minimum adequate site and the ex-
cess property cannot be sold separately 
as a minimum adequate site for an-
other dwelling, RHS may approve a 
transfer of the entire property. If the 
excess property can be sold separately 
as a minimum adequate site, RHS will 
approve assumption of only the dwell-
ing and the minimum adequate site. If 
the value of the dwelling on the min-
imum adequate site is less than the 
amount of the outstanding RHS debt, 
the remaining debt will be secured by 
the excess property. The outstanding 
debt will be converted to an NP loan 
and reamortized over a period not to 
exceed 10 years or the final due date of 
the original promissory note, which-
ever is sooner. 

[61 FR 59779, Nov. 22, 1996, as amended at 67 
FR 78332, Dec. 24, 2002] 

§ 3550.164 Unauthorized assistance. 

(a) Definition. Unauthorized assist-
ance includes any loan, payment sub-
sidy, deferred mortgage payment, or 
grant for which the recipient was not 
eligible. 

(b) Unauthorized assistance due to false 
information. (1) False information in-
cludes information that the recipient 
knew was incorrect or should have 
known was incorrect that was provided 
or omitted for the purposes of obtain-
ing assistance for which the recipient 
was not eligible. 

(2) If the recipient receives an unau-
thorized loan due to false information, 
RHS will adjust the account using the 
NP interest rate that was in effect 
when the loan was approved. The re-
cipient must pay the account in full 
within 30 days. 

(3) If the recipient receives unauthor-
ized subsidy due to false information, 
RHS will require the recipient to repay 
it within 30 days. The account cannot 
be reamortized to include the unau-
thorized subsidy. If the recipient re-
pays the unauthorized subsidy, the 
loan may be continued. 

(c) Unauthorized assistance due to in-
accurate information. (1) Inaccurate in-
formation includes incorrect informa-
tion inadvertently provided, used, or 
omitted without the intent to obtain 
benefits for which the recipient was 
not eligible. 

(2) RHS will permit a recipient who 
receives an unauthorized loan due to 
inaccurate information to retain the 
loan under the following conditions. 

(i) If the inaccurate information was 
related to the purpose of the loan or 
the recipient’s eligibility, with the ex-
ception of income, or the income used 
was incorrect, but the recipient still 
qualified as income-eligible, RHS will 
allow the recipient to continue the 
loan on existing terms. 

(ii) If a section 502 recipient’s income 
was above the moderate-income level, 
RHS will convert the loan to an NP 
loan, using the nonprogram interest 
rate in effect on the date the loan was 
approved. 

(iii) If a section 504 recipient’s in-
come was above the very low-income 
level, RHS will apply the applicable 502 
or nonprogram interest rate in effect 
on the date the loan was approved. 

(iv) If an incorrect interest rate was 
used, RHS will adjust the account 
using the correct interest rate. 

(3) If the recipient receives unauthor-
ized subsidy due to inaccurate informa-
tion, RHS will require the recipient to 
repay it within 30 days. If the recipient 
cannot repay it within 30 days, the ac-
count may be reamortized. If the re-
cipient repays the unauthorized sub-
sidy or reamortizes the loan, the loan 
may be continued. 

(d) Unauthorized grants. Recipients 
may either repay the unauthorized as-
sistance in a lump sum or execute a 
promissory note, regardless of whether 
the unauthorized assistance was due to 
false or inaccurate information. RHS 
may seek a judgment if the recipient 
refuses to repay the unauthorized as-
sistance. 

(e) Account servicing. RHS will adjust 
all accounts retroactively to establish 
the amount of unauthorized assistance. 
If the recipient does not repay the un-
authorized assistance within 30 days, 
RHS may accelerate the loan. If the 
unauthorized assistance is due to inac-
curate information and the recipient is 
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unable to repay within 30 days, RHS 
may reamortize the loan. 

(f) Accounts with no security. If an un-
authorized loan or grant is unsecured, 
RHS may seek the best mortgage ob-
tainable. 

§§ 3550.165–3550.199 [Reserved] 

§ 3550.200 OMB control number. 
The information collection require-

ments contained in this regulation 
have been approved by the Office of 
Management and Budget (OMB) and 
have been assigned OMB control num-
ber 0575–0172. Public reporting burden 
for this collection of information is es-
timated to vary from 5 minutes to 3 
hours per response, with an average of 
11⁄2 hours per response, including time 
for reviewing instructions, searching 
existing data sources, gathering and 
maintaining the data needed, and com-
pleting and reviewing the collection of 
information. You are not required to 
respond to this collection of informa-
tion unless it displays a currently valid 
OMB control number. 

[61 FR 59779, Nov. 22, 1996, as amended at 67 
FR 78332, Dec. 24, 2002] 

Subpart E—Special Servicing 
§ 3550.201 Purpose of special servicing 

actions. 
The Rural Housing Service (RHS) 

may approve special servicing actions 
to reduce the number of borrower fail-
ures that result in liquidation. Bor-
rowers who have difficulty keeping 
their accounts current may be eligible 
for one or more available servicing op-
tions including: payment assistance; 
delinquency workout agreements that 
temporarily modify payment terms; 
protective advances of funds for taxes, 
insurance, and other approved costs; 
payment moratoriums; and reamortiza-
tion of the loan. 

§ 3550.202 Past due accounts. 
An account is past due if the sched-

uled payment is not received by the 
due date, or as authorized by State 
law. 

(a) Late fee. A late fee will be assessed 
if the full scheduled payment is not re-
ceived by the 15th day after the due 
date. 

(b) Liquidation—(1) For borrowers with 
monthly payments. The account may be 
accelerated without further servicing 
when at least 3 scheduled payments are 
past due or an amount equal to at least 
2 scheduled payments is past due for at 
least 3 consecutive months. In such 
cases RHS may pursue voluntary liq-
uidation and foreclosure. 

(2) For borrowers with annual pay-
ments. The account may be accelerated 
without further servicing when at least 
3⁄12 of 1 scheduled payment has not been 
received by its due date. In such cases, 
RHS may pursue voluntary liquidation 
and foreclosure. 

(3) Subsidy recapture. Acceleration 
under this section will take into ac-
count any subsidy recapture due under 
§ 3550.162. 

[61 FR 59779, Nov. 22, 1996, as amended at 77 
FR 3379, Jan. 24, 2012] 

§ 3550.203 General servicing actions. 
Whenever any of the servicing ac-

tions described in this subpart result in 
reamortization of the account RHS 
may: 

(a) Require a borrower who currently 
makes annual payments, but receives a 
monthly income, to convert to month-
ly payments. 

(b) Require the creation and funding 
of an escrow account for real estate 
taxes and insurance, if one does not al-
ready exist for any borrower with 
monthly payments. 

(c) Convert the method of calculating 
interest for any account being charged 
daily simple interest to an amortized 
payment schedule. 

§ 3550.204 Payment assistance. 
Borrowers who are eligible may be of-

fered payment assistance in accordance 
with subpart B of this part. Borrowers 
who are not eligible for payment as-
sistance because the loan was approved 
before August 1, 1968, or the loan was 
made on above-moderate or nonpro-
gram (NP) terms, may refinance the 
loan in order to obtain payment assist-
ance if: 

(a) The borrower is eligible to receive 
a loan with payment assistance; 

(b) Due to circumstances beyond the 
borrower’s control, the borrower is in 
danger of losing the property; and 

(c) The property is program-eligible. 
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§ 3550.205 Delinquency workout agree-
ments. 

Borrowers with past due accounts 
may be offered the opportunity to 
avoid liquidation by entering into a de-
linquency workout agreement that 
specifies a plan for bringing the ac-
count current. To receive a delin-
quency workout agreement, the fol-
lowing requirements apply: 

(a) A borrower who is able to do so 
will be required to pay the past-due 
amount in a single payment. 

(b) A borrower who is unable to pay 
the past-due amount in a single pay-
ment must pay monthly all scheduled 
payments plus an agreed upon addi-
tional amount that brings the account 
current within 2 years or the remain-
ing term of the loan, whichever is 
shorter. 

(c) If a borrower becomes more than 
30 days past due under the terms of a 
delinquency workout agreement, RHS 
may cancel the agreement. 

§ 3550.206 Protective advances. 
RHS may pay for fees or services and 

charge the cost against the borrower’s 
account to protect the Governments 
interest. 

(a) Advances for taxes and insurance. 
RHS may advance funds to pay real es-
tate taxes, hazard and flood insurance 
premiums, and other related costs, as 
well as amounts needed to fund the 
current escrow cycle. 

(b) Advances for costs other than taxes 
and insurance. Protective advances for 
costs other than taxes and insurance, 
such as emergency repairs, will be 
made only if the borrower cannot ob-
tain a subsequent loan. 

(c) Repayment arrangements. (1) Ad-
vances for borrowers with multiple 
loans will be charged against the larg-
est loan. 

(2) Amounts advanced will be due 
with the next scheduled payment. RHS 
may schedule repayment consistent 
with the borrowers ability to repay or 
reamortize the loan. 

(3) Advances will bear interest at the 
promissory note rate of the loan to 
which the advance was charged. 

§ 3550.207 Payment moratorium. 
RHS may defer a borrowers scheduled 

payments for up to 2 years. NP bor-

rowers are not eligible for a payment 
moratorium. 

(a) Borrower eligibility. For a borrower 
to be eligible for a moratorium, all of 
the following conditions must be met: 

(1) Due to circumstances beyond the 
borrower’s control, the borrower is 
temporarily unable to continue making 
scheduled payments because: 

(i) The borrower’s repayment income 
fell by at least 20 percent within the 
past 12 months; 

(ii) The borrower must pay unex-
pected and unreimbursed expenses re-
sulting from the illness, injury, or 
death of the borrower or a family mem-
ber; or 

(iii) The borrower must pay unex-
pected and unreimbursed expenses re-
sulting from damage to the security 
property in cases where adequate haz-
ard insurance was not available or was 
prohibitively expensive. 

(2) The borrower occupies the dwell-
ing, unless RHS determines that it is 
uninhabitable. 

(3) The borrower’s account is not cur-
rently accelerated. 

(b) Reviews of borrower eligibility. (1) 
Periodically RHS may require the bor-
rower to submit financial information 
to demonstrate that the moratorium 
should be continued. The moratorium 
may be canceled if: 

(i) The borrower does not respond to 
a request for financial information; 

(ii) RHS receives information indi-
cating that the moratorium is no 
longer required; or 

(iii) In the case of a moratorium 
granted to pay unexpected or unreim-
bursed expenses, the borrower cannot 
show that an amount at least equal to 
the deferred payments has been applied 
toward the expenses. 

(2) At least 30 days before the mora-
torium is scheduled to expire, RHS will 
require the borrower to provide finan-
cial information needed to determine 
whether the borrower is able to resume 
making scheduled payments. 

(c) Resumption of scheduled payments. 
When the borrower is able to resume 
scheduled payments, the loan will be 
reamortized to include the amount de-
ferred during the moratorium and the 
borrower will be required to escrow. If 
the new monthly payment, after con-
sideration of the maximum amount of 
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payment subsidy available to the bor-
rower, exceeds the borrower’s repay-
ment ability, all or part of the interest 
that has accrued during the morato-
rium may be forgiven. 

(d) Borrowers unable to resume sched-
uled payments. If even after all appro-
priate servicing actions have been 
taken the borrower is unable to resume 
making scheduled payments after 2 
consecutive years of being on a mora-
torium, the account will be liquidated. 

§ 3550.208 Reamortization using prom-
issory note interest rate. 

Reamortization using the promissory 
note interest rate may be authorized 
when RHS determines that reamortiza-
tion is required to enable the borrower 
to meet scheduled obligations, and 
only if the Government’s lien priority 
is not adversely affected. 

(a) Permitted uses. Reamortization at 
the promissory note interest rate may 
be used to accomplish a variety of serv-
icing actions, including to: 

(1) Repay unauthorized assistance 
due to inaccurate information. 

(2) Repay principal and interest ac-
crued and advances made during a mor-
atorium. 

(3) Bring current an account under a 
delinquency workout agreement after 
the borrower has demonstrated the 
willingness and ability to meet the 
terms of the loan and delinquency 
workout agreement and reamortization 
is in the borrower’s and Government’s 
best interests. 

(4) Bring a delinquent account cur-
rent in the case of an assumption 
where the due on sale clause is not 
triggered as described in § 3550.163(c). 

(5) Cover the remaining debt when a 
portion of the security property is 
being transferred but the acquisition 
price does not cover the outstanding 
debt. The remaining balance will be re-
amortized for a period not to exceed 10 
years or the final due date of the note 
being reamortized, whichever is sooner. 

(6) Bring an account current where 
the National Appeals Division (NAD) 
reverses an adverse action, the bor-
rower has adequate repayment ability, 
and RHS determines the reamortiza-
tion is in the best interests of the Gov-
ernment and the borrower. 

(b) Payment term of reamortized loan. 
Except as noted in paragraph (a)(5) of 
this section, the term of the reamor-
tized loan may be extended to the max-
imum term for which the borrower was 
eligible at the time the loan was origi-
nally made, less the number of years 
the loan has been outstanding. In all 
cases, the term must not exceed the re-
maining security life of the property. 

[61 FR 59779, Nov. 22, 1996, as amended at 67 
FR 78332, Dec. 24, 2002] 

§ 3550.209 [Reserved] 

§ 3550.210 Offsets. 
Any money that is or may become 

payable from the United States to an 
RHS borrower may be subject to ad-
ministrative, salary, or Internal Rev-
enue Service (IRS) offsets for the col-
lection of a debt owed to RHS. 

(a) IRS offset. RHS may take action 
to effect offset of claims due RHS 
against tax refunds due to RHS debtors 
under 31 U.S.C. 3720a and 31 CFR 285.2. 

(b) Salary offset. Offset of claims due 
to RHS may be collected pursuant to 
the salary offset provisions in 7 CFR 
part 3, subpart C for a federal employee 
or other persons covered in that sub-
part. 

(c) Administrative offset. RHS may 
take action to effect administrative 
offset to recover delinquent claims due 
to it in accordance with the procedures 
in 7 CFR part 3, subpart B. 

(d) Offset by other federal agencies. Es-
crow funds and loan and grant funds 
held or payable by RHS are not subject 
to offset by other federal agencies. 

[61 FR 59779, Nov. 22, 1996, as amended at 67 
FR 69672, Nov. 19, 2002] 

§ 3550.211 Liquidation. 
(a) Policy. When RHS determines that 

a borrower is unable or unwilling to 
meet loan obligations, RHS may accel-
erate the loan and, if necessary, ac-
quire the security property. The bor-
rower is responsible for all expenses as-
sociated with liquidation and acquisi-
tion. If the account is satisfied in full, 
the borrower will be released from li-
ability. If the account is not satisfied 
in full, RHS may pursue any deficiency 
unless the borrower received a morato-
rium at any time during the life of the 
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loan and faithfully tried to repay the 
loan. 

(b) Tribal allotted or trust land. Liq-
uidations involving a security interest 
in tribal allotted or trust land shall 
only be pursued after offering to trans-
fer the account to an eligible tribal 
member, the tribe, or the Indian Hous-
ing Authority. Forced liquidation of 
RHS security interests in Indian trust 
lands or on tribal allotted land will be 
recommended only after the State Di-
rector has determined it is in the best 
interest of the Government. 

(c) Acceleration and foreclosure. If RHS 
determines that foreclosure is in the 
best interest of the Government, RHS 
will send an acceleration notice to 
each borrower and any cosigner. 

(d) Voluntary liquidation. Borrowers 
may voluntarily liquidate through: 

(1) Refinancing or sale. The borrower 
may refinance or sell the security prop-
erty for at least net recovery value and 
apply the proceeds to the account. 

(2) Deed in lieu of foreclosure. RHS 
may accept a deed in lieu of foreclosure 
to convey title to the security property 
only after the debt has been acceler-
ated and when it is in the Govern-
ment’s best interest. 

(3) Offer by third party. If a junior 
lienholder or cosigner makes an offer 
in the amount of at least the net recov-
ery value, RHS may assign the note 
and mortgage. 

(e) Bankruptcy. (1) When a petition in 
bankruptcy is filed by a borrower after 
acceleration, collection actions and 
foreclosure actions are suspended in ac-
cordance with the provisions of the 
Bankruptcy Code. 

(2) RHS may accept conveyance of se-
curity property by the trustee in bank-
ruptcy if the Bankruptcy Court has ap-
proved the transaction, RHS deter-
mines the conveyance is in the best in-
terest of the Government, and RHS 
will acquire title free of all liens and 
encumbrances except RHS liens. 

(3) Whenever possible in a Chapter 7 
Bankruptcy, a reaffirmation agree-
ment will be signed by the borrower 
and approved by the court prior to dis-
charge, if RHS decides to continue with 
the borrower. 

(f) Junior lienholder foreclosure. When 
a junior lienholder foreclosure does not 
result in payment in full of the RHS 

debt but the property is sold subject to 
the RHS lien, RHS may liquidate the 
account unless the new owner is eligi-
ble to assume the RHS debt and actu-
ally assumes the RHS debt. 

(g) Payment subsidy. If the borrower is 
receiving payment subsidy, the pay-
ment subsidy agreement will not be 
canceled when the debt is accelerated, 
but will not be renewed unless the ac-
count is reinstated. 

(h) Eligibility for special servicing ac-
tions. A borrower is not eligible for spe-
cial servicing actions once the account 
has been accelerated. 

(i) Reporting. RHS may report to IRS 
and credit reporting agencies any debt 
settled through liquidation. 

[61 FR 59779, Nov. 22, 1996, as amended at 67 
FR 78332, Dec. 24, 2002] 

§§ 3550.212–3550.249 [Reserved] 

§ 3550.250 OMB control number. 

The information collection require-
ments contained in this regulation 
have been approved by the Office of 
Management and Budget (OMB) and 
have been assigned OMB control num-
ber 0575–0172. Public reporting burden 
for this collection of information is es-
timated to vary from 5 minutes to 3 
hours per response, with an average of 
11⁄2 hours per response, including time 
for reviewing insurrections, searching 
existing data sources, gathering and 
maintaining the data needed, and com-
pleting and reviewing the collection of 
information. You are not required to 
respond to this collection of informa-
tion unless it displays a currently valid 
OMB control number. 

[61 FR 59779, Nov. 22, 1996, as amended at 67 
FR 78332, Dec. 24, 2002] 

Subpart F—Post-Servicing Actions 

§ 3550.251 Property management and 
disposition. 

(a) Policy. Rural Housing Service 
(RHS) will manage custodial property 
and Real Estate Owned (REO) property 
to protect the Government’s interest, 
and may dispose of REO property 
through direct sales, sealed bid, or auc-
tion. RHS will follow affirmative fair 
housing marketing policies. 
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(b) Custodial property. RHS may take 
custodial possession of security prop-
erty that has been abandoned, or for 
other reasons necessary to protect the 
Government’s security. After taking 
custodial possession of a security prop-
erty, RHS may maintain and repair the 
security property as needed to protect 
the Government’s interest, pay re-
quired real estate taxes and assess-
ments, and secure personal property 
left on the premises. Expenses will be 
charged to the borrower’s account. 
Custodial property may be leased when 
it is in the Government’s best interest 
and in such cases the borrower’s ac-
count will be credited for income from 
the security property. 

(c) REO property—(1) Classification. 
When RHS takes title to a security 
property, it is classified as either pro-
gram or nonprogram (NP) property. An 
REO property that is eligible for fi-
nancing under the section 502 program, 
or which could reasonably be repaired 
to be eligible, is classified as program 
property. An REO property that cannot 
reasonably be repaired to be eligible as 
section 502 property, and property that 
has been improved to a point that it 
will no longer qualify as modest under 
section 502, is classified as NP prop-
erty. 

(2) Disclosing decent, safe, and sanitary 
defects. When RHS determines that an 
REO property to be sold is not decent, 
safe, and sanitary, or does not meet 
cost-effective energy conservation 
standards, it will disclose the reasons 
why. The deed by which such an REO 
property is conveyed will contain a 
covenant restricting it from residential 
use until it is decent, safe, and sani-
tary and meets the RHS cost-effective 
energy conservation standards. RHS 
will also notify any potential pur-
chaser of any known lead-based paint 
hazards. 

(3) Property on Indian tribal allotted or 
trust land. REO property which is lo-
cated on Indian tribal allotted or trust 
land, will be sold or otherwise disposed 
of only to a member of the particular 
tribe having jurisdiction over the allot-
ted or tribal land, to the tribe, or to an 
Indian housing authority serving the 
tribe on a first-come, first-served basis. 

(4) Reservation of program REO prop-
erties. (i) Program REO properties are 

reserved for eligible direct or guaran-
teed single family housing loans under 
this part or part 1980, subpart D of this 
title and nonprofit organizations or 
public bodies providing transitional 
housing during the first 60 days after 
the date of the first notice of sale, and 
during the first 30 days following any 
reduction in price or any other change 
in credit terms or other sale terms. 
After the expiration of a reservation 
period, program REO properties can be 
bought by any buyer. 

(ii) An offer on a program REO prop-
erty from a buyer who does not qualify 
for a direct or guaranteed single family 
housing loan may be submitted during 
a reservation period, but is considered 
to have been received on the day after 
the reservation period ends. 

(iii) No offer is considered until 3 
business days after the date the prop-
erty is offered for sale. An offer re-
ceived during the 3-day holding period 
is not considered until the 4th day, and 
is evaluated with any other offers actu-
ally received on the 4th day. 

(5) Priority of offers received the same 
day. (i) Offers received on the same 
business day are selected in the fol-
lowing order: 

(A) Offers from eligible direct or 
guaranteed single family housing loan 
applicants , with a request for credit on 
program terms. All offers are evaluated 
as if they were submitted at the listed 
price, regardless of the offering price. 

(B) Offers from nonprofits or public 
bodies for conversion to use as transi-
tional housing or for other special pur-
poses as specified in paragraph (d)(4) of 
this section. 

(C) Cash offers, from highest to low-
est. 

(D) NP credit offers, from highest to 
lowest. 

(ii) Acceptable offers of equal pri-
ority received on the same business 
day are selected by lot. 

(iii) REO properties are not held off 
the market pending the outcome of an 
appeal of RHS rejection of a request for 
financing. 

(6) Sale by sealed bid or auction. RHS 
may authorize the sale of an REO prop-
erty by sealed bid or public auction 
when it is in the best interest of the 
Government. RHS will publicly solicit 
requests for sealed bids and publicize 
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auctions. If a successful bidder is un-
able to settle the transaction under the 
terms of the offer, except for the fi-
nancing contingency, any required bid 
deposit may be retained by RHS. If the 
highest bid is lower than the minimum 
acceptable bid established by RHS, or 
if no acceptable bids are received, RHS 
may negotiate a sale without further 
public notice. 

(d) Special purposes. (1) REO property 
may be purchased for conversion to 
multiple family housing. 

(2) When a nonprofit organization or 
public body notifies RHS in writing of 
its intent to buy an REO property to 
provide transitional housing for the 
homeless, RHS may withdraw the prop-
erty from the market for up to 30 days 
to give the entity an opportunity to 
execute a purchase contract. The listed 
price may be discounted for offers on a 
nonprogram REO property at any time, 
and on a program REO property after 
the 60-day reservation period. No down 
payment is required, and the loan term 
will be for a maximum of 30 years. 
Until RHS executes a sales agreement, 
an offer from a program-eligible appli-
cant will receive priority, regardless of 
a nonprofit’s interest in purchasing the 
REO property for use as transitional 
housing. 

(3) NP properties may be leased to a 
nonprofit organization or public body 
to provide transitional housing for the 
homeless at an annual cost of one dol-
lar. When an REO property is to be 
leased as transitional housing, RHS 
will make repairs needed to put the 
property in decent, safe, and sanitary 
condition. The lessee is responsible for 
all future repairs and maintenance. 

(4) REO property may be sold under 
special provisions to nonprofit organi-
zations or public bodies for the purpose 
of providing affordable housing to very 
low- and low-income families. 

[61 FR 59779, Nov. 22, 1996, as amended at 67 
FR 78332, Dec. 24, 2002] 

§ 3550.252 Debt settlement policies. 

(a) Applicability. Debt settlement pro-
cedures may be initiated to collect any 
amounts due to RHS including: 

(1) Balances remaining on loan ac-
counts after all liquidation proceeds or 
credits have been applied; 

(2) Subsidy recapture or grant 
amounts due; and 

(3) Unauthorized assistance due. 
(b) Judgment. RHS may seek a judg-

ment whenever a judgment might en-
able RHS to collect all or a significant 
portion of an amount owed. 

(c) Multiple loans. RHS does not settle 
debts for one loan while other RHS 
loans on the same security property re-
main active. 

(d) Cosigners and claims against estates. 
RHS may use any and all remedies 
available under law to collect from any 
cosigner and from a deceased bor-
rower’s estate. 

(e) Reporting. RHS will report to the 
Internal Revenue Service and credit re-
porting agencies any debt settled 
through cancellation, compromise, or 
adjustment. 

(f) Settlement during legal or investiga-
tive action. Cases that are under inves-
tigation for fiscal irregularity or have 
been referred to the Office of the In-
spector General, the Office of the Gen-
eral Counsel, or the U.S. Attorney will 
not be considered for debt settlement 
until final action by the investigating 
or prosecuting entity has been taken. 

(g) Offsets. RHS may request offsets 
as described in § 3550.210 to collect 
amounts owed. 

(h) Escrow funds. At liquidation all 
funds held in escrow or unapplied funds 
will be applied against the debt. 

§ 3550.253 Settlement of a debt by com-
promise or adjustment. 

Compromise or adjustment offers 
may be initiated by the debtor or by 
RHS. RHS will approve only those 
compromises and adjustments that are 
in the best interest of the Government. 

(a) Compromise. A compromise is an 
agreement by RHS to release a debtor 
from liability upon receipt of a speci-
fied lump sum that is less than the 
total amount due. 

(b) Adjustments. An adjustment is an 
agreement by RHS to release a debtor 
from liability generally upon receipt of 
an initial lump sum representing the 
maximum amount the debtor can af-
ford to pay and periodic additional pay-
ments over a period of up to 5 years. 

(c) Timing of offers. (1) For a settle-
ment offer to be considered, secured 
debts must be fully matured under the 
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terms of the debt instrument or must 
have been accelerated by RHS. 

(2) Unsecured debts owed after the 
sale of the security property may be 
proposed for compromise or adjustment 
at any time. Debts that were never se-
cured may be proposed for compromise 
or adjustment when they are due and 
payable. 

(d) Retention of security property. The 
debtor may retain the security prop-
erty if the compromise payment is at 
least equal to the net recovery value, 
and it is in the best interest of the 
Government to allow the debtor to re-
tain the security property. 

§§ 3550.254–3550.299 [Reserved] 

§ 3550.300 OMB control number. 
The information collection require-

ments contained in this regulation 
have been approved by the Office of 
Management and Budget (OMB) and 
have been assigned OMB control num-
ber 0575–0172. Public reporting burden 
for this collection of information is es-
timated to vary from 5 minutes to 3 
hours per response, with an average of 
11⁄2 hours per response, including time 
for review instructions, searching ex-
isting data sources, gathering and 
maintaining the data needed, and com-
pleting and reviewing the collection of 
information. 

[61 FR 59779, Nov. 22, 1996, as amended at 67 
FR 78332, Dec. 24, 2002] 

PART 3555—GUARANTEED RURAL 
HOUSING PROGRAM 

Subpart A—General 

Sec. 
3555.1 Applicability. 
3555.2 Purpose. 
3555.3 Civil rights. 
3555.4 Mediation and appeals. 
3555.5 Environmental requirements. 
3555.6 State and local law. 
3555.7 Exception authority. 
3555.8 Conflict of interest. 
3555.9 Enforcement. 
3555.10 Definitions and abbreviations. 
3555.11–3555.49 [Reserved] 
3555.50 OMB control number. 

Subpart B—Lender Participation 

3555.51 Lender eligibility. 
3555.52 Lender approval. 

3555.53 Contracting for loan origination. 
3555.54 Sale of loans to approved lenders. 
3555.55–3555.99 [Reserved] 
3555.100 OMB control number. 

Subpart C—Loan Requirements 

3555.101 Loan purposes. 
3555.102 Loan restrictions. 
3555.103 Maximum loan amount. 
3555.104 Loan terms. 
3555.105 Combination construction and per-

manent loans. 
3555.106 [Reserved] 
3555.107 Application for and issuance of the 

loan guarantee. 
3555.108 Full faith and credit. 
3555.109 Qualified mortgage. 
3555.110–3555.149 [Reserved] 
3555.150 OMB control number. 

Subpart D—Underwriting the Applicant. 

3555.151 Eligibility requirements. 
3555.152 Calculation of income and assets. 
3555.153–3555.199 [Reserved] 
3555.200 OMB control number. 

Subpart E—Underwriting the Property 

3555.201 Site requirements. 
3555.202 Dwelling requirements. 
3555.203 Ownership requirements. 
3555.204 Security requirements. 
3555.205 Special requirements for condomin-

iums. 
3555.206 Special requirements for commu-

nity land trusts. 
3555.207 Special requirements for Planned 

Unit Developments (PUDs). 
3555.208 Special requirements for manufac-

tured homes. 
3555.209 Rural Energy Plus loans. 
3555.210–3555.249 [Reserved] 
3555.250 OMB control number. 

Subpart F—Servicing Performing Loans 

3555.251 Servicing responsibility. 
3555.252 Required servicing actions. 
3555.253 Late payment charges. 
3555.254 Final payments. 
3555.255 Borrower actions requiring lender 

approval. 
3555.256 Transfer and assumptions. 
3555.257 Unauthorized assistance. 
3555.258–3555.299 [Reserved] 
3555.300 OMB control number 

Subpart G—Servicing Non-Performing 
Loans 

3555.301 General servicing techniques. 
3555.302 Protective advances. 
3555.303 Traditional servicing options. 
3555.304 Special servicing options. 
3555.305 Voluntary liquidation. 
3555.306 Liquidation. 
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3555.307 Assistance in natural disasters. 
3555.308–3555.349 [Reserved] 
3555.350 OMB control number. 

Subpart H—Collecting on the Guarantee. 

3555.351 Loan guarantee limits. 
3555.352 Loss covered by the guarantee. 
3555.353 Net recovery value. 
3554.354 Loss claim procedures. 
3555.355 Reducing or denying the claim. 
3555.356 Future recovery. 
3555.357–3555.399 [Reserved] 
3555.400 OMB control number. 

AUTHORITY: 5 U.S.C. 301; 42 U.S.C. 1471 et 
seq. 

SOURCE: 78 FR 73941, December 9, 2013, un-
less otherwise noted. 

Subpart A—General 

§ 3555.1 Applicability. 
This part sets forth policies for the 

Single Family Housing Guaranteed 
Loan Program (SFHGLP) administered 
by USDA Rural Development. It ad-
dresses the requirements of section 
502(h) of the Housing Act of 1949, as 
amended, and includes policies regard-
ing originating, servicing, holding and 
liquidating SFHGLP loans. Any provi-
sion regarding the expenditure of funds 
under this part is contingent upon the 
availability of funds. 

§ 3555.2 Purpose. 
(a) General. The purpose of the 

SFHGLP is to provide low- and mod-
erate-income persons who will live in 
rural areas with an opportunity to own 
decent, safe and sanitary dwellings and 
related facilities. The SFHGLP offers 
applicants without sufficient resources 
to provide the necessary housing on 
their own account, and unable to se-
cure the credit necessary for such 
housing from other sources upon terms 
and conditions, which the applicant 
can reasonably be expected to fulfill 
without the guarantee, an opportunity 
to acquire, build, rehabilitate, im-
prove, or relocate dwellings in rural 
areas. 

(b) Demonstration programs. Rural De-
velopment may authorize limited dem-
onstration programs as allowed by law. 
The objective of these demonstration 
programs will be to test new ap-
proaches to offering housing under the 
statutory authority granted to the 

Secretary. Therefore, such demonstra-
tion programs may not be consistent 
with all of the provisions contained in 
this part. However, any statutory 
SFHGLP requirements will remain in 
effect. 

§ 3555.3 Civil rights. 

Rural Development, lenders, and 
their agents must administer the pro-
gram fairly, and in accordance with 
both the letter and the spirit of all 
equal opportunity, equal credit oppor-
tunity and fair housing legislation, and 
applicable executive orders. Loan guar-
antees, services, and benefits provided 
under this part shall not be denied to 
any person based on race, color, na-
tional origin, sex, religion, marital sta-
tus, familial status, age (provided the 
applicant has the capacity to enter 
into a binding contract), handicap, re-
ceipt of income from public assistance, 
sexual orientation, or because the ap-
plicant has, in good faith, exercised 
any right under the Consumer Credit 
Protection Act (15 U.S.C. 1601 et seq.). 
All activities under this part shall be 
accomplished in accordance with the 
Fair Housing Act (42 U.S.C. 3601–3620), 
the Equal Credit Opportunity Act (15 
U.S.C. 1691), and Executive Order 11063 
as amended by Executive Order 12259, 
as applicable. Rural Development’s 
civil rights compliance requirements 
are provided in 7 CFR part 1901, subpart 
E. 

§ 3555.4 Mediation and appeals. 

Whenever Rural Development makes 
a decision that will adversely affect a 
participant, the participant may pro-
ceed with alternative dispute resolu-
tion including mediation and a USDA 
National Appeals Division hearing in 
accordance with 7 CFR parts 1 and 11. 
The participant also may request an 
informal review of the adverse decision 
made by Rural Development. Except 
when the adverse decision applies to a 
loss claim, the applicant or borrower 
and the lender may participate in the 
appeal process. Adverse decisions made 
by the lender cannot be appealed unless 
concurrence by Rural Development was 
required by this subpart and obtained 
by the lender. 

VerDate Sep<11>2014 09:11 Apr 13, 2017 Jkt 241026 PO 00000 Frm 00445 Fmt 8010 Sfmt 8010 Y:\SGML\241026.XXX 241026pm
an

gr
um

 o
n 

D
S

K
3G

D
R

08
2P

R
O

D
 w

ith
 C

F
R



436 

7 CFR Ch. XXXV (1–1–17 Edition) § 3555.5 

§ 3555.5 Environmental requirements. 
(a) Policy. Rural Development will 

consider environmental quality, eco-
nomic, social, and other relevant fac-
tors in program development and deci-
sion-making processes. Rural Develop-
ment will take into account potential 
environmental impacts of proposed 
projects by working with applicants, 
other Federal agencies, American In-
dian tribes, State and local govern-
ments, and interested citizens and or-
ganizations in order to formulate ac-
tions that advance the program’s goals 
in a manner that will protect environ-
mental quality. 

(b) Regulatory references. Loan proc-
essing or servicing actions taken under 
this part must comply with the envi-
ronmental review requirements in ac-
cordance with 7 CFR part 1970, and 7 
CFR part 1924, which addresses lead- 
based paint. 

(c) Agency responsibilities. Rural De-
velopment is responsible for compli-
ance with all applicable environmental 
regulations and statutes. 

(d) Lender and loan applicant respon-
sibilities. (1) Lenders must use due dili-
gence in regard to potential environ-
mental hazards to ensure the property 
is decent, safe and sanitary and of suf-
ficient value to adequately secure the 
loan. The level of due diligence review 
to determine potential environmental 
hazards must be equivalent to the 
standards established by Fannie Mae, 
Freddie Mac, FHA, or the VA. 

(2) Mortgage loan transactions will 
be subject to the requirements of the 
1994 National Flood Insurance Reform 
Act to determine if the dwelling is lo-
cated in a Special Flood Hazard Area 
(SFHA). 

(3) On an as needed basis, lenders and 
loan applicants will assist Rural Devel-
opment in obtaining such information 
as Rural Development needs to com-
plete its environmental review and to 
cooperate in the resolution of environ-
mental problems. 

(4) Lenders will become familiar with 
Agency environmental requirements, 
so they can advise applicants and re-
duce the probability of unacceptable 
applications being submitted to Rural 
Development. 

(5) The lender must comply with Fed-
erally mandated flood insurance pur-

chase requirements. Existing dwellings 
in a SFHA are not eligible under the 
SFHGLP unless flood insurance 
through the FEMA National Flood In-
surance Program (NFIP) is available 
for the community and flood insurance, 
whether NFIP, ‘‘write your own,’’ or 
private flood insurance, is purchased 
by the borrower. The lender will re-
quire the borrower to obtain, and 
maintain for the term of the mortgage, 
flood insurance for any property lo-
cated in a SFHA, listing the lender as 
a loss payee. Purchase of existing 
structures within the federally regu-
lated floodplain will not require con-
sideration of alternatives to avoid ad-
verse effects and incompatible develop-
ment in floodplains; 

(6) The borrower must obtain, and 
continuously maintain for the life of 
the mortgage, flood insurance on the 
security property in an amount suffi-
cient to protect the property securing 
the guaranteed loan. Flood insurance 
policies must be issued under the 
NFIP, or by a licensed property and 
casualty insurance company author-
ized to participate in NFIP’s ‘‘Write 
Your Own’’ program or private flood 
insurance policy, as approved by the 
lender. Lenders are required to accept 
private flood insurance policies, when 
purchased by a borrower, that meet the 
requirements of 42 U.S.C. 4012a 
(b)(1)(A). Lenders remain responsible to 
ensure a private flood insurance policy 
meets the requirements of 42 U.S.C. 
4012a (b)(1)(A). 

(7) Rural Development will not guar-
antee loans for new or proposed homes 
in an SFHA unless the lender obtains a 
final Letter of Map Amendment 
(LOMA) or a final Letter of Map Revi-
sion (LOMR) that removes the property 
from the SFHA, or performs an alter-
natives analysis in compliance with 
the Agencies National Environmental 
Policy Act regulation and obtains a 
FEMA elevation certificate that shows 
that the lowest floor (including base-
ment) of the dwelling and all related 
building improvements are built at or 
above the 100-year flood plain elevation 
in compliance with the NFIP. 

[78 FR 73941, Dec. 9, 2013, as amended at 81 
FR 6428, Feb. 8, 2016; 81 FR 11048, Mar. 2, 2016] 

VerDate Sep<11>2014 09:11 Apr 13, 2017 Jkt 241026 PO 00000 Frm 00446 Fmt 8010 Sfmt 8010 Y:\SGML\241026.XXX 241026pm
an

gr
um

 o
n 

D
S

K
3G

D
R

08
2P

R
O

D
 w

ith
 C

F
R



437 

Rural Housing Service, USDA § 3555.10 

§ 3555.6 State and local law. 
Lenders will comply with applicable 

State and local laws and regulations, 
including the laws of American Indian 
tribes. Supplemental guidance will be 
issued in the case of any conflict with 
or significant differences from provi-
sions of this part. 

§ 3555.7 Exception authority. 
The Administrator of the Agency, or 

a designee, may make an exception to 
any requirement or provision of this 
part or to address any omissions in this 
part, when the Administrator, or des-
ignee, determines that application of 
the requirement or failure to take ac-
tion would adversely affect the Govern-
ment’s interest. Any exception must be 
consistent with the authorizing statute 
and other applicable laws. 

§ 3555.8 Conflict of interest. 
(a) Applicant or borrower responsibility. 

The applicant or borrower must dis-
close to the lender any prohibited rela-
tionship or association with any Rural 
Development employee, and the lender 
must disclose that information to 
Rural Development. 

(b) Lender responsibility. The lender 
must disclose to Rural Development 
any prohibited relationship or associa-
tion it, or any of its employees, has 
with any Rural Development employee. 

(c) Prohibited relationships and associa-
tions. Prohibited relationships and as-
sociations include the following: 

(1) Immediate family members, in-
cluding parents and children, whether 
related by blood or marriage; 

(2) Close relatives, including grand-
mother, grandfather, aunt, uncle, sis-
ter, brother, niece, nephew, grand-
daughter, grandson, or first cousin, 
whether related by blood or marriage; 

(3) Any household residents; 
(4) Immediate working relationships, 

including coworkers in the same office, 
subordinates, and immediate super-
visors; and 

(5) Close business associations, in-
cluding business partnerships, joint 
ventures, or closely held corporations. 

(d) Result of disclosure. Disclosure of 
prohibited relationships and associa-
tions under this section will not nec-
essarily result in applicant, borrower 
or lender ineligibility. Disclosures may 

result in reassignment with regard to 
the loan guarantee in question so that 
no prohibited relationships or associa-
tions exist between the Rural Develop-
ment employees responsible for loan 
guarantee transactions and lenders, 
borrowers, or applicants. 

§ 3555.9 Enforcement. 
Rural Development will take such ac-

tions as are appropriate and necessary 
to enforce the provisions of these regu-
lations. Such actions will include, but 
not be limited to, reduction of the loss 
claim payment; termination of a lend-
er’s or servicer’s participation in the 
SFHGLP; suspension and debarment of 
participation in this or other Federal 
programs; and, any other appropriate 
administrative, civil, or criminal ac-
tions as allowed by law. Rural Develop-
ment may assess civil monetary pen-
alties pursuant to Section 543 of the 
Housing Act of 1949, 42 U.S.C. 1409s(b). 

§ 3555.10 Definitions and abbrevia-
tions. 

The definitions and abbreviations in 
this section apply to this part. 

Acceleration. Demand for immediate 
repayment of the entire balance of a 
debt if the covenants in the promissory 
note, assumption agreement, or secu-
rity instruments are breached. 

Adjusted annual income. Income from 
all household members who live or pro-
pose to live in the dwelling as their pri-
mary residence for all or part of the en-
suing 12 months. Adjusted annual in-
come is used to determine whether an 
applicant is income-eligible for a guar-
anteed loan, or interest assistance, if 
applicable. Adjusted annual income 
provides for deductions to account for 
varying household circumstances and 
expenses. See § 3555.152(c) for a com-
plete description of adjusted annual in-
come. 

Agency. The Rural Housing Service of 
the U.S. Department of Agriculture, 
Rural Development. 

Agency employee. Any employee of the 
Rural Housing Service, or any em-
ployee of the Rural Development mis-
sion area who carries out SFHGLP 
functions. 

Alien. See ‘‘Qualified alien.’’ 
Amortization. A gradual reduction of 

the mortgage debt through equal 
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monthly principal and interest pay-
ments sufficient to fully repay the un-
paid principal balance over the mort-
gage term. 

Amortized payment. Equal monthly 
payments under a fully amortized 
mortgage loan that provides for the 
scheduled payment of interest and 
principal over the term of the loan. 

Annual fee. A periodic amount that is 
based on the average annual scheduled 
unpaid principal balance of the loan 
and is paid by the servicing lender to 
Rural Development on an annual basis 
for issuance of a Loan Note Guarantee. 
The fee may be passed on to the bor-
rower and included in the monthly 
mortgage payment of a borrower and is 
used when calculating payment ratios. 

Annual income. The income of all 
household members calculated accord-
ing to § 3555.152(b). Annual income is 
used to determine adjusted annual in-
come in § 3555.152(c) for program eligi-
bility purposes. 

Applicant. An individual applying to 
a lender for a guaranteed loan. 

Area median income. The median in-
come in a specific locality, typically a 
county or Metropolitan Statistical 
Area (MSA), as determined by the De-
partment of Housing and Urban Devel-
opment. 

Assumption. A method of selling real 
estate wherein the property purchaser 
accepts the liability for payment of an 
existing mortgage. 

Borrower. An individual obligated to 
repay the loan guaranteed under the 
Guaranteed Rural Housing loan pro-
gram. 

Combination construction and perma-
nent loan. A guaranteed loan on which 
the Rural Development guarantee be-
comes effective at the time construc-
tion of an eligible single family hous-
ing project begins. 

Community land trust. A private non-
profit community housing development 
organization that is established to ac-
quire parcels of land, held in per-
petuity, primarily for conveyance 
under long-term ground leases. See sec-
tion 502(a)(3)(B) of the Housing Act of 
1949, 42 U.S.C. 1472(a)(3)(B), as amended. 

Conditional commitment. Rural Devel-
opment’s agreement that a proposed 
loan will be guaranteed if all condi-

tions and requirements established by 
Rural Development are met. 

Condominium project. A real estate 
project in which each owner has title 
to a unit in a building, an undivided in-
terest in the common areas of the 
project and sometimes the exclusive 
use of certain limited common areas. 
See § 526(d) of the Housing Act of 1949, 
as amended. 

Debarment. An action taken under 2 
CFR part 180 or 417 to exclude a person 
or entity from participating in Federal 
programs. 

Default. A loan is considered in de-
fault when a payment has not been 
paid after 30 days from the date it was 
due. 

Disability. See ‘‘Person with a dis-
ability.’’ 

Dwelling. A house, manufactured 
home, or condominium unit, and re-
lated facilities, such as a garage or 
storage shed, used or to be used as the 
borrower’s principal residence. 

Elderly family. An elderly family con-
sists of one of the following: 

(1) A person who is the head, spouse, 
or sole member of a household and who 
is 62 years of age or older, or who is 
disabled, and is an applicant or bor-
rower; 

(2) Two or more persons who are liv-
ing together, at least one of whom is 
age 62 or older, or disabled, and who is 
an applicant or borrower; or 

(3) Where the deceased borrower or 
spouse in a household was at least 62 
years old or disabled, the surviving 
household member shall continue to be 
classified as an elderly household for 
the purpose of determining adjusted in-
come, even though the surviving mem-
bers may not meet the definition of an 
elderly family on their own, provided: 

(i) They occupied the dwelling with 
the deceased household member at the 
time of the death; 

(ii) If one of the surviving household 
members is the spouse of the deceased 
household member, the surviving 
household shall be classified as an el-
derly family only until the remarriage 
or death of the surviving spouse; and 

(iii) At the time of the death of the 
deceased household member the dwell-
ing was financed with a Guaranteed 
Rural Housing loan. 
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Escrow account. A trust account that 
is established by the lender or its serv-
icing agent to hold funds collected 
from the borrower and allocated for the 
payment of real estate taxes, special 
assessments, hazard or flood insurance 
premiums, and other similar expenses. 

Existing dwelling. A dwelling that 
does not meet the definition of ‘‘new 
dwelling’’. 

Extended-term loan modification. A 
loan modification authorized under 
§ 3555.304 of this part, in which the lend-
er reduces the interest rate to a level 
at or below the maximum allowable in-
terest rate and then extends the repay-
ment term up to a maximum of 40 
years from the date of loan modifica-
tion, but only as long as is necessary to 
achieve the targeted mortgage pay-
ment to income ratio. 

Fannie Mae. A private, shareholder- 
owned company with a charter from 
Congress to support the housing fi-
nance system, formerly officially 
known as the Federal National Mort-
gage Association. 

FEMA. The United States Depart-
ment of Homeland Security, Federal 
Emergency Management Agency. 

FHA. The Federal Housing Adminis-
tration of the United States Depart-
ment of Housing and Urban Develop-
ment. 

FHLB. Federal Home Loan Bank. 
First-time homebuyer. Individuals who 

meet any one of the following three 
criteria are considered first-time 
homebuyers: 

(1) An individual who has had no 
ownership interest in a principal resi-
dence during the three-year period end-
ing on the date of loan closing. 

(2) An individual who is a displaced 
homemaker and who, except for owning 
a home with a spouse, has had no own-
ership interest in a principal residence 
during the three-year period ending on 
the date of loan closing. Displaced 
homemakers include any individual 
who is: 

(i) An adult; 
(ii) Unemployed or underemployed; 
(iii) Experiencing difficulty in ob-

taining or upgrading employment; and 
(iv) In recent years has worked pri-

marily without remuneration to care 
for the home and family, but has not 

worked full-time, full-year in the labor 
force. 

(3) An individual who is a single par-
ent and who, except for owning a home 
with a spouse, has had no ownership in-
terest in a principal residence during 
the three-year period ending on the 
date of loan closing. Single parents in-
clude any individual who is: 

(i) Unmarried or legally separated; 
and 

(ii) Has custody or joint custody of 
one or more children, or is pregnant. 

Forbearance agreement. An agreement 
between the lender and the borrower 
providing for temporary suspension of 
payments or a repayment plan that 
calls for periodic payments of less than 
the normal monthly payment, periodic 
payments at different intervals, etc. to 
bring the account current. 

Freddie Mac. A private, shareholder 
owned company with a charter from 
Congress to support the housing fi-
nance system, formerly officially 
known as the Federal Home Loan 
Mortgage Corporation. 

Funded buydown account. An escrow 
account funded by the lender, seller, or 
through a third party gift, from which 
monthly payments are released di-
rectly to the lender to reduce the 
amount of interest on a loan, thereby 
improving an applicant’s repayment 
ability. 

Ginnie Mae. Government National 
Mortgage Association, a Government- 
owned corporation within HUD. 

Household. All persons routinely liv-
ing in the dwelling as principal resi-
dence, except for live-in aides, foster 
children, and foster adults. 

Housing Act of 1949. The Act which, in 
part, provides the authority for single 
family housing programs, codified at 42 
U.S.C. 1471 et seq. 

HUD. The United States Department 
of Housing and Urban Development. 

Interest assistance. Agency assistance 
available to eligible borrowers that re-
duces the effective interest rate on the 
guaranteed loan. Interest assistance 
applied to borrowers whose loans were 
approved as a subsidized guaranteed 
loan between April 17, 1991, and Sep-
tember 30, 1991, and who entered into 
interest assistance and shared equity 
agreements at loan closing. 
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IRS. The Internal Revenue Service of 
the United States Department of the 
Treasury. 

Leasehold estate. The right to use and 
occupy real estate for a stated term 
and under conditions which have been 
conveyed by a lease. 

Lender. The entity making, holding, 
or servicing a loan that is guaranteed 
under the provisions of this part. 

Live-in aide. A person who: 
(1) Lives with an elderly person or a 

person with a disability and 
(2) Is essential to that person’s care 

and well-being, and 
(3) Is not obligated for the person’s 

support, and 
(4) Would not be living in the unit ex-

cept to provide the support services. 
Loan modification. A written agree-

ment that permanently changes an 
original note term, such as the interest 
rate, monthly payment, and/or the 
principal balance due to capitalization 
of interest or advances. 

Low-income. An adjusted income that 
is greater than the HUD established 
very low-income limit, but that does 
not exceed the HUD established low-in-
come limit (generally 80 percent of me-
dian income adjusted for household 
size) for the county or Metropolitan 
Statistical Area where the property is 
or will be located. 

Manufactured home. A structure that 
is built on a permanent foundation ac-
cording to Federally Manufactured 
Home Construction and Safety Stand-
ards established by HUD and found at 
24 CFR part 3280. 

Market value. The value of the prop-
erty as determined by a current ap-
praisal made in accordance with the 
Uniform Standards of Professional Ap-
praisal Practices. 

Maximum allowable interest rate. For 
purposes of § 3555.304, the rate estab-
lished by the Agency in a FEDERAL 
REGISTER notice describing how to cal-
culate the maximum allowable interest 
rate. If the maximum allowable inter-
est rate has not been established by no-
tice in the FEDERAL REGISTER, the 
maximum allowable interest rate shall 
be 50 basis points greater than the 
most recent Freddie Mac Weekly Pri-
mary Mortgage Market Survey 
(PMMS) rate for 30-year fixed-rate 
mortgages (U.S. average), rounded to 

the nearest one-eighth of one percent 
(0.125%), as of the date the loan modi-
fication is executed. Weekly PMMS 
rates are published on the Freddie Mac 
Web site, and the Federal Reserve 
Board includes the average 30-year 
PMMS rate in the list of Selected In-
terest Rates that it publishes weekly 
in its Statistical Release H.15. 

Median income. The area median in-
come, adjusted for family size, as es-
tablished by HUD. 

Moderate income. The greater of: 
(1) 115 percent of the U.S. median 

family income, 
(2) The average of the state-wide and 

state non-metro median family in-
come, 

(3) 115/80ths of the area low-income 
limit adjusted for household size for 
the county or MSA where the property 
is, or will be, located. 

Modest housing. For purposes of this 
part, ‘‘modest housing’’ is the housing 
that a low- or moderate-income bor-
rower can afford based on their repay-
ment ability. 

Mortgage. A form of security instru-
ment or consensual lien on real prop-
erty including a real estate mortgage 
and a deed of trust. 

Mortgage credit certificate. A certifi-
cate issued by an authorized State or 
local housing finance agency that doc-
uments a Federal income tax credit 
awarded to a first-time homebuyer and/ 
or low- or moderate-income home-
buyer. The Federal income tax credit 
reduces the applicant’s Federal income 
tax liability, which improves his or her 
repayment ability. 

Mortgage payment to income ratio. As 
used in § 3555.304, this ratio is the 
monthly mortgage payment (principal, 
interest, taxes, and insurance) divided 
by the borrower’s gross monthly in-
come. 

Mortgage recovery advance. A mort-
gage recovery advance is funds ad-
vanced by the lender on behalf of a bor-
rower to satisfy the borrower’s arrear-
age, pay legal fees and foreclosure 
costs related to a cancelled foreclosure 
action, and reduce principal. Upon re-
quest, RHS will reimburse the lender 
for eligible mortgage recovery ad-
vances under § 3555.304. 

MSA (Metropolitan Statistical Area). A 
geographic entity defined by the 
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United States Office of Management 
and Budget. 

Net family assets. The value of assets 
available to a household, as contained 
in § 3555.152(d). 

Net recovery value. The amount avail-
able to apply to the outstanding unpaid 
loan balance after considering the 
value of the security property and 
other amounts recovered, and deduct-
ing the costs associated with liquida-
tion, acquisition and sale of the prop-
erty. Net recovery value is calculated 
differently depending on the type of 
disposition, as contained in § 3555.353. 

New dwelling. A dwelling that is to be 
built is under construction, or a dwell-
ing that is less than one year old and 
has never been occupied. A manufac-
tured home is considered a new unit if 
the manufacturer’s date is within 12 
months of the purchase contract and 
the unit has never been occupied or in-
stalled at any other location as other-
wise provided by Rural Development. 

Participant. For the purpose of ap-
peals, a participant is any individual or 
entity that has applied for, or whose 
right to participate in or receive a pay-
ment, loan guarantee, or other benefit, 
is affected by an Agency decision in ac-
cordance with 7 CFR 11.1. 

Person with a disability. Any person 
who has a physical or mental impair-
ment that substantially limits one or 
more major life activities, including 
functions such as caring for one’s self, 
performing manual tasks, walking, see-
ing, hearing, speaking, breathing, 
learning and working, has a record of 
such an impairment, or is regarded as 
having such an impairment. 

Planned Unit Development. For the 
purpose of this definition, a condo-
minium is not a Planned Unit Develop-
ment (PUD). A PUD is a development 
that has all of the following character-
istics: 

(1) The individual unit owners own a 
parcel of land improved with a dwell-
ing. This ownership is not in common 
with other unit owners; 

(2) The development is administered 
by a homeowners association that owns 
and is obligated to maintain property 
and improvements within the develop-
ment (for example, greenbelts, recre-
ation facilities and parking areas) for 

the common use and benefit of the unit 
owners; and 

(3) The unit owners have an auto-
matic, non-severable interest in the 
homeowners association and pay man-
datory assessments. 

Pre-foreclosure sale. A sale of property 
in which the lender and borrower agree 
to accept the proceeds of the sale to 
satisfy a defaulted mortgage, even 
though this may be less than the 
amount owed on the mortgage, in order 
to avoid foreclosing on the property. 

Primary residence. See ‘‘Principal resi-
dence.’’ 

Principal residence. The home domi-
cile physically occupied by the owner 
for the major portion of the year and 
the address of record for such activities 
as Federal income tax reporting, voter 
registration, occupational licensing, 
etc. 

Prior lien. A lien against the security 
property that is superior in right to the 
lender’s debt instrument. 

Qualified alien. See the definition of 
the term under Section 401 of the Per-
sonal Responsibility and Work Oppor-
tunity Reconciliation Act of 1996 
(PRWORA) (8 U.S.C. 1641). 

Real estate taxes. Taxes and assess-
ments estimated to be due and payable 
on the property. 

REO (Real Estate Owned). Property 
that formerly served as security for a 
guaranteed loan and for which the 
lender holds title. 

Repayment income. Used to determine 
whether an applicant has the ability to 
make monthly loan payments. Repay-
ment income may include amounts ex-
cluded for the purpose of determining 
adjusted annual income. See 
§ 3555.152(a) for a complete description 
of repayment income. 

Rural area. The definition of ‘‘rural 
area’’ is found in section 520 of the 
Housing Act of 1949, as amended. 

Rural Development. A mission area 
within USDA that includes the Rural 
Housing Service, the Rural Utilities 
Service, and the Rural Business-Coop-
erative Service. 

Scheduled payment. The monthly in-
stallment on a promissory note, as 
modified by an interest assistance 
agreement or forbearance agreement, 
plus escrow payments. 
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Secured loan. A loan that is 
collateralized by property so that in 
the event of a default on the loan, the 
property may be sold to pay down the 
debt. 

Security instrument. The mortgage, or 
deed of trust, that secures the promis-
sory note or assumption agreement. 

Security property. All the real prop-
erty that serves as collateral for a 
guaranteed loan. 

Settlement date. The settlement date, 
for the purpose of loss calculation, is 
the later of the following: 

(1) Actual foreclosure date; 
(2) The closing date, if sold to a third 

party at the foreclosure sale; 
(3) The date the borrower sells the 

property to a third party in order to 
avoid or cure a default situation, with 
prior approval of the lender; and 

(4) When title is acquired to the secu-
rity following the expiration of any 
state-required redemption or confirma-
tion period. 

SFHGLP. Single Family Housing 
Guaranteed Loan Program. The 
SFHGLP guarantees loans under sec-
tion 502 of the Housing Act of 1949. 
Under the guarantee, the holder of the 
loan note may be reimbursed by Rural 
Development for all or part of a loss in-
curred if a borrower defaults on a loan. 

Short sale. A type of voluntary liq-
uidation (also referred to as a 
preforeclosure sale or short payoff) 
where a borrower and the lender who 
holds the mortgage on the property 
agree to sell the property at fair mar-
ket value, but for less than the current 
outstanding debt (including any miss-
ing payments, late fees, penalties, and 
advances for taxes and the like). 

Streamlined-assist refinance. A stream-
lined-assist refinance is an abbreviated 
method of refinancing which does not 
require a credit report, or the calcula-
tion of loan-to-value or debt-to-income 
ratios. Lenders must verify that the 
borrower has been current on their ex-
isting loan for the preceding 12 month 
period. 

Supplemental loan. A guaranteed loan 
made in conjunction with a transfer 
and assumption to provide funds to 
complete the transaction. 

Suspension. An action taken under 2 
CFR parts 180 or 417 to exclude a person 
or entity from participation in Federal 

programs for a temporary period, pend-
ing completion of an investigation of 
wrongdoing. 

Total debt to income ratio. Total debt 
to income ratio is defined as the bor-
rower’s monthly mortgage payment 
plus all recurring monthly debt divided 
by the borrower’s gross monthly in-
come. 

Unauthorized assistance. Any guaran-
teed loan or interest assistance for 
which there was no regulatory or stat-
utory authorization, or for which the 
borrower was not eligible. 

United States citizen. An individual 
who resides as a citizen in any of the 50 
States, the District of Columbia, the 
Commonwealth of Puerto Rico, the 
U.S. Virgin Islands, Guam, American 
Samoa, the Commonwealth of the 
Northern Marianas, the Federated 
States of Micronesia, the Republic of 
Palau, or the Republic of the Marshall 
Islands. 

USDA. The United States Depart-
ment of Agriculture. 

U.S. non-citizen national. A person 
born in American Samoa or Swains Is-
land on or after the date the U.S. ac-
quired American Samoa or Swains Is-
land, or a person whose parents are 
U.S. non-citizen nationals. 

VA. United States Department of 
Veterans Affairs. 

Veterans’ preference. A preference in 
loan processing extended to a SFHGLP 
loan applicant who served on active 
duty and has been discharged or re-
leased from the active forces on condi-
tions other than dishonorable from the 
United States Army, Navy, Air Force, 
Marine Corps, or Coast Guard. The 
preference applies to the service per-
son, or the family of a deceased serv-
iceperson who died in service before 
the termination of such war or such pe-
riod or era. The applicable timeframes 
are: 

(1) During the period of April 6, 1917, 
through March 31, 1921; 

(2) During the period of December 7, 
1941, through December 31, 1946; 

(3) During the period of June 27, 1950, 
through January 31, 1955; 

(4) For a period of more than 180 
days, any part of which occurred after 
January 31, 1955, but on or before May 
7, 1975; 
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(5) During the period beginning Au-
gust 2, 1990, and ending January 2, 1992, 
provided, of course, that the veteran is 
otherwise eligible; or 

(6) During any other period as pre-
scribed by Presidential proclamation 
or law. 

[78 FR 73941, Dec. 9, 2013, as amended at 81 
FR 26464, May 3, 2016] 

§§ 3555.11–3555.49 [Reserved] 

§ 3555.50 OMB control number. 
The report and recordkeeping re-

quirements contained in this subpart 
have been approved by the Office of 
Management and Budget and have been 
assigned OMB control number 0575– 
0179. 

Subpart B—Lender Participation 
§ 3555.51 Lender eligibility. 

A lender must meet the requirements 
described in this section to be approved 
for participation in the SFHGLP. 

(a) Ability to underwrite and service 
loans. The lender must have a dem-
onstrated ability to underwrite and 
service single-family home loans. A 
lender will be considered to have such 
a demonstrated ability if it qualifies as 
one of the following: 

(1) A State Housing Agency; 
(2) A lender approved as a supervised 

or nonsupervised mortgagee by HUD 
with direct endorsement authority for 
submission of applications for Federal 
Housing Mortgage Insurance; 

(3) A supervised or nonsupervised 
mortgagee with authority to close VA- 
guaranteed loans on the automatic 
basis; 

(4) A lender approved by Fannie Mae 
for single-family loans; 

(5) A lender approved by Freddie Mac 
for single-family loans; 

(6) A Farm Credit System institution 
that provides documentation of its 
ability to underwrite and service sin-
gle-family loans. Lenders who are a 
Farm Credit System lender with direct 
lending authority meet demonstrated 
ability; 

(7) A lender participating in other 
Rural Development or Farm Service 
Agency guaranteed loan programs that 
provide documentation of its ability to 
underwrite and service single family 

loans. Documentation criteria for 
other Rural Development or Farm 
Service Agency guarantee loan pro-
grams require an active lender agree-
ment; or 

(8) A Federally supervised lender that 
provides documentation of its ability 
to originate, underwrite and service 
single-family loans. Acceptable sources 
of supervision include: 

(i) Being a member of the Federal Re-
serve System; 

(ii) The Federal Deposit Insurance 
Corporation (FDIC); 

(iii) The National Credit Union Ad-
ministration (NCUA); 

(iv) The Office of Thrift Supervision 
(OTS); 

(v) The Office of the Comptroller of 
the Currency (OCC). 

(vi) The Federal Housing Finance 
Board regulating lenders within the 
Home Loan Bank FHLB system. 

(9) A lender may demonstrate its 
ability to originate and underwrite 
loans by submitting appropriate docu-
mentation, examples of which include, 
but are not limited to: 

(i) A summary of residential mort-
gage lending activity. 

(ii) Written criteria outlining the 
lender’s policy and procedures for orig-
inating, underwriting and closing resi-
dential mortgage loans. 

(iii) Evidence of an experienced loan 
underwriter on staff. 

(iv) Certification the lender will con-
tract with an Agency-approved lender 
meeting the criteria to participate in 
the program as a servicer. 

(10) A lender may demonstrate its 
ability to service loans by submitting 
appropriate documentation, examples 
of which include, but are not limited 
to: 

(i) Evidence of a written plan when 
contracting for escrow services. 

(ii) Evidence the lender has serviced 
single-family residential mortgage 
loans in the year prior to request lend-
er approval to participate in the 
SFHGLP. 

(b) SFHGLP participation requirements. 
Lenders and their agents must comply 
with the following requirements: 

(1) Keep up to date, and comply with, 
all Agency regulations and handbooks, 
including all amendments and revi-
sions of program requirements and 
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policies. Lenders who originate a mini-
mal number loans, as determined by 
the Agency, in a 24 month time frame 
may be required to take updated train-
ing to ensure a lender’s continued 
knowledge of the program; 

(2) Regularly check Rural Develop-
ment’s Web site for new issuances re-
lated to the program; 

(3) Underwrite loans according to 
Rural Development regulations and 
process and approve loans in accord-
ance with program instructions; 

(4) Review loan applications for accu-
racy and completeness, 

(5) Ensure that applicant income lim-
its are not exceeded; 

(6) Ensure that borrowers have ade-
quate loan repayment ability and ac-
ceptable credit histories; 

(7) Ensure that loss claims include 
only supportable costs; 

(8) Cooperate fully with Agency re-
porting and monitoring requirements; 

(9) Comply with limitations on loan 
purposes, loan limitations, interest 
rates, and loan terms; 

(10) Inform Rural Development im-
mediately after the sale, transfer, or 
change of servicers of any Agency 
guaranteed loan; 

(11) Maintain reasonable and prudent 
business practices consistent with gen-
erally accepted mortgage industry 
standards, such as maintaining fidelity 
bonding; 

(12) Remain responsible for servicing 
even if servicing has been contracted to 
a third party; 

(13) Use Rural Development, HUD, 
Fannie Mae, or Freddie Mac forms, un-
less otherwise approved by Rural De-
velopment; 

(14) Maintain eligibility under para-
graph (a) of this section; 

(15) Notify Rural Development if 
there are any material changes in orga-
nization or practices; 

(16) Be neither debarred nor sus-
pended from participation in Federal 
programs, not debarred, suspended or 
sanctioned under state licensing and 
certification laws and regulation; 

(17) Notify Rural Development in the 
event of its bankruptcy or insolvency; 

(18) Remain free from default and de-
linquency on any debt owed to the Fed-
eral government; 

(19) Allow Rural Development or its 
representative access to the lender’s 
records, including, but not limited to, 
records necessary for on-site and desk 
reviews of the lender’s operation and 
the operations of any of its agents to 
verify compliance with Agency regula-
tions and guidelines; 

(20) Maintain adequate operational 
quality control and reporting proce-
dures to prevent mortgage fraud; 

(21) Maintain complete loan files 
with all required documentation that 
is accessible by the Agency upon re-
quest for review; and 

(22) Execute a lender’s agreement 
provided by Rural Development. 

§ 3555.52 Lender approval. 
(a) Initial approval. The lender must 

apply for and receive approval from 
Rural Development to participate in 
the SFHGLP. Application forms are 
available from Rural Development. 

(b) Conditions of approval. The lender 
must provide evidence to support their 
ability to originate, underwrite and/or 
service SFHGLP loans as outlined in 
§ 3555.51(a), including evidence of the 
lender’s internal loan criteria and qual-
ity control. New lenders will be subject 
to mandatory training prior to lender 
approval in accordance with Agency 
procedures. 

(c) Termination of approval. Lender 
approval may be terminated in any of 
the following situations: 

(1) Lapse of any eligibility requirement. 
In the event that a lender fails to meet 
any of the requirements described in 
§ 3555.51, the lender must notify Rural 
Development immediately. Rural De-
velopment may terminate the lender’s 
approval upon written notice and in ac-
cordance with the lender’s agreement. 
The Agency may take other appro-
priate corrective action due to non- 
compliance with any of the require-
ments in this part and the lender’s 
agreement. A lender whose approval 
has been terminated must sell any 
SFHGLP loans it holds to an approved 
lender immediately, and in no event 
later than 6 months, after termination 
of approval. 

(2) Voluntary withdrawal. The lender 
may choose to end participation in the 
SFHGLP at any time. If the with-
drawing lender has originated SFHGLP 
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loans and obtained conditional com-
mitments but has not closed the loans, 
or is holding or servicing SFHGLP 
loans, the lender must make arrange-
ments prior to withdrawing for the 
transfer of such loans to lenders ap-
proved to participate in the SFHGLP. 

§ 3555.53 Contracting for loan origina-
tion. 

Lenders may contract with mortgage 
brokers, non-approved lenders, or other 
entities for loan origination services, 
closing services, or both, provided the 
loan is transferred immediately after 
closing to an Agency approved lender 
to which the guarantee will be issued. 
The approved lender is responsible for 
ensuring that the loan is properly un-
derwritten, obtaining the conditional 
commitment, ensuring that the loan is 
properly closed, and ensuring that all 
closing costs, financing, and settle-
ment fees meet Agency program re-
quirements. 

§ 3555.54 Sale of loans to approved 
lenders. 

Lenders may sell SFHGLP loans only 
to other Agency-approved lenders, 
Fannie Mae, Freddie Mac, or the Fed-
eral Home Loan Banks. In such a sale, 
the purchasing lender acquires all 
rights of the selling lender under the 
Loan Note Guarantee, and assumes all 
of the selling lender’s obligations con-
tained in any note, security instru-
ment, or Loan Note Guarantee in con-
nection with the loan purchased. The 
purchasing lender may be subject to 
any defenses, claims, or offsets that 
Rural Development would have had 
against the selling lender if the selling 
lender had continued to hold the loan. 
The lender must notify Rural Develop-
ment immediately upon the sale or 
transfer of servicing of a SFHGLP 
loan. 

§§ 3555.55–3555.99 [Reserved] 

§ 3555.100 OMB control number. 

The report and recordkeeping re-
quirements contained in this subpart 
have been approved by the Office of 
Management and Budget and have been 
assigned OMB control number 0575– 
0179. 

Subpart C—Loan Requirements 
§ 3555.101 Loan purposes. 

Loan funds must be used to acquire a 
new or existing dwelling to be used by 
the applicant as a principal residence. 

(a) Eligible purposes. Loan funds may 
be used for: 

(1) The construction or purchase of a 
new dwelling; 

(2) The cost of acquisition of an exist-
ing dwelling; 

(3) The cost of repairs associated 
with the acquisition of an existing 
dwelling; or 

(4) Acquisition and relocation of an 
existing dwelling. 

(b) Eligible costs. Loan funds also may 
be used to pay for the following items 
associated with the acquisition of a 
dwelling: 

(1) Purchase and installation of es-
sential household equipment in the 
dwelling such as wall-to-wall car-
peting, ovens, ranges, refrigerators, 
washing machines, clothes dryers, 
heating and cooling equipment, and 
other similar items as long as the 
equipment is conveyed with the dwell-
ing and such items are typically in-
cluded in the purchase of similar dwell-
ings in the area. 

(2) Purchase and installation of en-
ergy-saving measures. 

(3) Site preparation including grad-
ing, foundation, plantings, seeding or 
sodding, trees, walks, fences, and drive-
ways to the home. 

(4) A supplemental loan to provide 
funds for seller equity or essential re-
pairs when an existing guaranteed loan 
is assumed simultaneously. 

(5) Special design features or equip-
ment when necessary because of a 
physical disability of the applicant or a 
member of the household. 

(6) Loan funds may be used to pay for 
reasonable and customary expenses re-
lated to obtaining the loan. Allowable 
loan expenses include: 

(i) Legal, architectural, and engi-
neering fees; 

(ii) Title exam, title clearance and 
title insurance; 

(iii) Transfer taxes and recordation 
fees; 

(iv) Appraisal, property inspection, 
surveying, environmental, tax moni-
toring, and technical services; 
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(v) Homeownership education. 
(vi) Reasonable and customary loan 

discount points to reduce the note in-
terest rate from the rate authorized in 
§ 3555.104(a). 

(vii) Reasonable and customary non- 
recurring closing costs associated with 
the mortgage transaction that do not 
exceed those charged other applicants 
by the lender for similar transactions 
such as FHA-insured or VA-guaranteed 
first mortgage loans. If the lender does 
not participate in such programs, the 
loan closing costs may not exceed 
those charged other applicants by the 
lender for a similar loan program that 
requires conventional mortgage insur-
ance or guarantee. Allowable closing 
costs include the actual cost of credit 
reports, the loan origination fee, set-
tlement fee, deposit verification fees, 
document preparation fees (if per-
formed by a third party not controlled 
by the lender), and other reasonable 
and customary costs as determined by 
Rural Development. Payment of find-
er’s fees or placement fees for the re-
ferral of an applicant to the lender is 
prohibited. 

(viii) Reasonable connection fees, as-
sessments, or the pro rata installment 
costs for utilities such as water, sewer, 
electricity and gas for which the bor-
rower is responsible. 

(ix) The prorated portion of real es-
tate taxes that is due and payable on 
the property at the time of closing and 
to establish escrow accounts for real 
estate taxes, hazard and flood insur-
ance premiums, and related costs. 

(x) The amount of the loan up-front 
guarantee fee required by § 3555.107(g). 

(xi) The cost of establishing a cush-
ion in the mortgage escrow account for 
payment of the annual fee required by 
§ 3555.107(h), not to exceed 2 months. 

(xii) If the seller or other third party 
pays any of the costs described in this 
section, the amount of the costs paid 
by the seller or other third party may 
not be included in the loan amount to 
be guaranteed. 

(c) Combination construction and per-
manent loan. Loan funds may be used 
and Rural Development will guarantee 
a ‘‘combination construction and per-
manent loan’’ as defined at § 3555.10, 
during the term of construction and 
prior to the borrower occupying the 

property, subject to the conditions in 
§ 3555.105. 

(d) Refinancing. Refinancing is per-
mitted only in the following situations: 

(1) The loan may be used for perma-
nent financing when temporary financ-
ing to construct a new dwelling, or to 
purchase and improve an existing 
dwelling, is arranged as a part of the 
loan package. 

(2) In the case of loans for a site on 
which a dwelling is not constructed 
prior to issuance of the Loan Note 
Guarantee, refinancing is permitted if: 

(i) The site is free and clear of debt; 
(ii) The debt to be refinanced was in-

curred for the sole purpose of pur-
chasing the site; 

(iii) The applicant is unable to ac-
quire adequate housing without refi-
nancing; and 

(iv) An appropriate dwelling will be 
constructed on the site. 

(3) The loan is a present Section 502 
Direct or guaranteed loan, authorized 
under the Housing Act of 1949 subject 
to the following additional require-
ments: 

(i) Three options for refinancing may 
be offered: Streamlined, non-stream-
lined, and streamlined-assist. Other 
than provided in this paragraph, no 
cash out is permitted for any refinance. 
Documentation costs and underwriting 
requirements of subparts D, E, and F of 
this part apply to streamlined and non- 
streamlined refinances. 

(A) Lenders may offer a streamlined 
refinance for existing Section 502 Guar-
anteed loans, which does not require a 
new appraisal. The lender will pay off 
the balance of the existing Section 502 
Guaranteed loan. 

(B) Lenders may offer non-stream-
lined refinancing for existing Section 
502 Guaranteed or Direct loans, which 
requires a new and current market 
value appraisal. The amount of the new 
loan must be supported by sufficient 
equity in the property as determined 
by an appraisal. The appraised value 
may be exceeded by the amount of up- 
front guarantee fee financed, if any, 
when using the non-streamlined op-
tion. 

(C) A streamlined-assist refinance 
loan is a special refinance option avail-
able to existing Section 502 direct and 
guaranteed loan borrowers. Applicants 
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must meet the income eligibility re-
quirements of § 3555.151(a), and must 
not have had any defaults during the 12 
month period prior to the refinance 
loan application. There are no debt-to- 
income calculation requirements, no 
credit report requirements, no property 
inspection requirements, and no loan- 
to-value requirements. There is no ap-
praisal requirement except for Section 
502 direct loan borrowers who have re-
ceived a subsidy. 

(ii) The interest rate of the new loan 
must be fixed and must not exceed the 
interest rate of the original loan being 
refinanced. 

(iii) Existing borrowers seeking to re-
finance must have demonstrated their 
ability to meet payment demands by 
maintaining a current account for the 
180 days prior to application. 

(iv) The loan security must include 
the same property as the original loan 
and be owned and occupied by the bor-
rowers as their principal residence. 

(v) The maximum loan amount can-
not exceed the balance of the loan 
being refinanced including accrued in-
terest, the guarantee fee, and reason-
able and customary closing costs. 
When a direct loan is refinanced, any 
recapture amount owed may be in-
cluded in the loan amount or deferred 
as long as the recapture amount takes 
a subordinate lien position to the new 
SFHGLP loan. A discount on the recap-
ture amount may be offered if the bor-
rower does not defer recapture or in-
cludes the recapture amount in the 
new loan. 

(vi) Two options for refinancing can 
be offered. Lenders may offer a stream-
lined refinance for existing Section 502 
Guaranteed loans, which does not re-
quire a new appraisal. Streamlined fi-
nancing may not be available for exist-
ing Section 502 Direct loans. The lender 
will pay off the principal balance of the 
existing Section 502 Guaranteed loan. 
The new loan amount cannot include 
any accrued interest, closing costs or 
lender fees. The refinance up-front 
guarantee fee as established by the 
Agency can be included in the loan to 
be refinanced to the extent financing 
does not exceed the original loan 
amount. Lenders may offer non- 
streamlined refinancing for existing 
Section 502 Guaranteed or Direct loans, 

which requires a new and current mar-
ket value appraisal. The new loan may 
include the principal and interest of 
the existing Agency loan, reasonable 
closing costs and lenders fees to extent 
there is sufficient equity in the prop-
erty as determined by an appraisal. 
The appraised value may be exceeded 
by the amount of up-front guarantee 
fee financed, if any, when using the 
non-streamlined option. Documenta-
tion, costs, and underwriting require-
ments of subparts D, E, and F of this 
part apply to refinances, unless other-
wise provided by the Agency. 

(vii) Lenders may require property 
inspections and/or repairs as a condi-
tion to loan approval. Expenses related 
to property inspections and repairs re-
quired of the lender may not be fi-
nanced into the new loan amount. 

(viii) The lender pays a guarantee fee 
as established by the Agency. 

(ix) The refinance loan may be sub-
ject to an annual fee as established by 
the Agency; and 

(x) The Agency may limit the num-
ber of guaranteed loans made for refi-
nancing purposes based on market con-
ditions and other appropriate factors. 

[78 FR 73941, Dec. 9, 2013, as amended at 81 
FR 6428, Feb. 8, 2016; 81 FR 26464, May 3, 2016] 

§ 3555.102 Loan restrictions. 

A guarantee will not be issued if loan 
funds are to be used for: 

(a) Existing manufactured homes. Pur-
chase of an existing manufactured 
home, except as provided in 
§ 3555.208(b)(3); 

(b) Income producing land or buildings. 
Purchase or improvement of land or 
buildings that are typically used prin-
cipally for income-producing purposes; 

(c) Business or income-producing enter-
prise. Purchase or the construction of 
buildings which are largely or in part 
specifically designed to accommodate a 
business or income-producing enter-
prise; 

(d) Loan discount points. Loan dis-
count points, except as provided in 
§ 3555.101(b)(6)(vi); 

(e) Refinancing. Refinancing, except 
as provided in § 3555.101(d); 

(f) Buydown. Establishing a buydown 
account; 

(g) Lease. Payments on a lease; or 
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(h) Seller concessions. Purchasing a 
home if the seller, or other interested 
third party, contributes more than 6 
percent, unless otherwise provided by 
the Agency, of the property’s sales 
price toward the purchaser’s mortgage 
financing costs, closing costs, escrow 
accounts, furniture or other giveaways. 

§ 3555.103 Maximum loan amount. 
The amount of the loan must not ex-

ceed the lesser of: 
(a) Market value. The market value of 

the property as determined by an ap-
praisal that meets Agency require-
ments plus the amount of the up-front 
loan guarantee fee required by 
§ 3555.107(g), or 

(b) Purchase price and acquisition 
costs. The total of the purchase price 
and all eligible acquisition costs as 
permitted by § 3555.101. 

(c) Newly constructed dwelling—limited 
to 90 percent. A newly constructed 
dwelling that does not meet the defini-
tion of an existing dwelling, as defined 
at § 3555.10, and cannot meet the inspec-
tion and warranty requirements of 
§ 3555.202(a) of this subpart is limited to 
90 percent of the present market value. 
The dwelling must meet or exceed the 
International Energy Conservation 
Code (IECC) in effect at the time of 
construction. 

[78 FR 73941, Dec. 9, 2013, as amended at 81 
FR 6428, Feb. 8, 2016] 

§ 3555.104 Loan terms. 
(a) Interest rate. The loan must be 

written at an interest rate that: 
(1) Is fixed over the term of the loan; 
(2) Shall be negotiated between the 

lender and borrower to allow the bor-
rower to obtain the best available rate 
available; 

(3) Does not exceed the Fannie Mae 
rate for 30 year fixed rate conventional 
loans, as authorized in Exhibit B of 
subpart A of part 1810 of this Chapter 
(RD Instruction 440.1, available in any 
Rural Development office) or online at: 
http://www.rd.usda.gov/publications/regu-
lations-guidelines and 

(4) If the interest rate increases be-
tween the time of the issuance of the 
conditional commitment and the loan 
closing, the lender will note the change 
in the loan closing package and submit 
appropriate updated documentation 

and underwriting analysis to confirm 
that the applicant is still eligible. 

(b) Repayment period. The term of the 
loan may not exceed 30 years. Adjust-
able rate mortgages, balloon term 
mortgages or mortgages requiring pre-
payment penalties are ineligible terms. 

(c) Repayment schedule. Amortized 
payments will be due and payable 
monthly. 

(d) Negative amortization. The loan 
note must not provide for interest on 
interest. 

[78 FR 73941, Dec. 9, 2013, as amended at 81 
FR 6428, Feb. 8, 2016] 

§ 3555.105 Combination construction 
and permanent loans. 

Guarantees of combination construc-
tion and permanent loans are subject 
to the following conditions: 

(a) Lender requirements. In addition to 
other lender requirements of this part, 
lenders seeking guarantees of combina-
tion construction and permanent loans 
must: 

(1) Have two or more years experi-
ence making and administering con-
struction loans. 

(2) Submit an executed construction 
contract with each loan application 
package. 

(3) Review and approve construction 
contractors or builders. The lender will 
conduct due diligence investigations to 
determine that the contractor or build-
er meets the minimum requirements in 
paragraph (b) of this section. Evidence 
of the contractor or builder’s compli-
ance must be made available by the 
lender upon request of the Agency. 

(4) Close the loan prior to the start of 
construction with proceeds disbursed 
to cover the cost of, or balance owed 
on, the land and the balance into es-
crow. 

(5) Pay out monies from escrow to 
the builder during construction. The 
lender must obtain written approval 
from the borrower before each draw 
payment is provided to the builder. The 
borrower and lender are jointly respon-
sible for approving disbursements dur-
ing the construction phase. The lender 
must ensure that the appropriate work 
has been completed prior to releasing 
each draw. The Agency may require 
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the lender to submit a draw and dis-
bursement ledger for any loan guar-
antee upon request. 

(6) Obtain documentation that con-
firms the construction of the subject 
property is complete. 

(b) Contractor or builder requirements. 
Contractors or builders of homes fi-
nanced with guaranteed combination 
construction and permanent loans 
must at least have: 

(1) Two or more years experience 
building or constructing all aspects of 
single family dwellings similar to the 
type of project being proposed; 

(2) State-issued construction or con-
tractor licenses, as required by State 
or local law; 

(3) Insurance for commercial general 
liability of at least $500,000; 

(4) Acceptable credit histories free of 
judgments, collections, or liens related 
to previous projects the contractor was 
involved with in the past; 

(5) No criminal history based on a 
criminal background check conducted 
by the lender; 

(6) Contractors or builders who are 
constructing their own residence are 
ineligible. 

(c) Use of loan funds. (1) The loan is to 
finance the construction and purchase 
of a single family housing residence. 
Condominiums are ineligible for com-
bination construction and permanent 
loans. 

(2) The loan amount may include: 
(i) The price of the lot. 
(ii) Reasonable and customary con-

struction costs related to the construc-
tion administration, such as architec-
tural and engineering fees, building 
permits and fees, surveys, title up-
dates, contingency reserves, not ex-
ceeding a percentage specified by the 
Agency of the cost of construction, 
draw control and inspection fees, build-
er’s risk insurance or course of con-
struction insurance, and landscaping 
costs; 

(iii) Reasonable and customary clos-
ing costs as defined at § 3555.101; and 

(3) Funds remaining after full dis-
bursement of construction costs will be 
applied by the lender as a principal 
payment. Borrowers are not to receive 
funds after closing except that the bor-
rower may receive funds remaining 
from certain unused prepaid expenses if 

the borrower used personal, non-loan 
funds to pay those expenses. 

(d) Terms. The following terms apply 
to guarantees of combination construc-
tion and permanent loans: 

(1) The interest rate for the construc-
tion and permanent loan will be estab-
lished in accordance with § 3555.104 at 
the time the rate is locked, which must 
occur prior to closing. 

(2) The fair market value of the pro-
posed property to be constructed will 
be used to establish the maximum loan 
amount. 

(3) Annual fees will begin in the 
month immediately following loan 
closing and will not be affected by loan 
reamortization following the comple-
tion of construction. Lenders may fund 
a lender imposed escrow account for 
borrower payments of the annual fee in 
accordance with § 3555.101(b)(6)(xi), as 
an eligible loan purpose, provided the 
market value of the property is not ex-
ceeded. 

(4) Interest on the construction loan 
is payable monthly either directly 
from the borrower or indirectly drawn 
from an established interest reserve. 
Real estate taxes and property insur-
ance due during the construction pe-
riod may also be paid using the same 
draw process. The annual fee will be 
due and payable from the lender on the 
1st of the month following the anniver-
sary date the construction to perma-
nent loan closed. 

(5) Initial payment of the regularly 
scheduled (amortized) principal and in-
terest payment may be postponed up to 
one year, if necessary, based upon the 
construction period. Local conditions 
and the proposed construction contract 
may dictate the term. 

(6) The loan will be modified and re- 
amortized to achieve full repayment 
within its remaining term once con-
struction is complete. Within a reason-
able time, as specified by the Agency, 
after the final inspection, the borrower 
will begin making regularly scheduled 
(amortized) principal and interest pay-
ments once the loan is re-amortized. 

(e) Mortgage file documentation. 
Standard industry credit and 
verification documents may be utilized 
when processing and closing the loan 
and must be dated within a reasonable 
time, specified by the Agency, of the 
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closing in order to be considered valid. 
In addition to documentation noted at 
§ 3555.202(a), lenders must obtain and 
retain evidence: 

(1) The actual cost to construct the 
subject dwelling; 

(2) The acquisition, transfer of own-
ership, and/or ownership of land; 

(3) Certification of construction com-
pletion and that construction costs 
have been fully drawn; 

(4) Closing costs; 
(5) Certification that property is free 

and clear of all other liens after con-
version to permanent loan; 

(6) Required inspections and warran-
ties; and 

(7) Loan modification agreement 
when construction is complete con-
firming the existence of the permanent 
loan and the amortizing interest rate 
on the loan. 

(f) Loan Note Guarantee. The Loan 
Note Guarantee will be issued after 
closing of the construction loan with-
out waiting for complete construction 
of the subject property upon: 

(1) Request by the approved lender; 
(2) The lender’s submission of the 

closing documentation acceptable to 
Rural Development demonstrating that 
the loan was properly closed; 

(3) Payment of the guarantee fee; and 
(4) The lender’s compliance with 

other requirements under § 3555.107. 
(g) Unplanned changes during con-

struction. Should an unplanned change 
occur with the borrower or contractor 
preventing completion of construction, 
the lender remains responsible for com-
pletion of improvements satisfactory 
to Rural Development. The loan will be 
serviced in accordance with subparts F 
and G of this part. 

(h) Reservation of funding. Rural De-
velopment reserves the right to limit 
the number or amount of loans guaran-
teed under this section based on mar-
ket conditions and other factors it con-
siders appropriate, such as loan and 
portfolio performance. 

[78 FR 73941, Dec. 9, 2013, as amended at 81 
FR 6429, Feb. 8, 2016] 

§ 3555.106 [Reserved] 

§ 3555.107 Application for and issuance 
of the loan guarantee. 

(a) Processing of applications. Except 
as provided in this section, Rural De-
velopment will process loan guarantee 
applications in the order that com-
pleted applications are received. Appli-
cation forms and instruction proce-
dures are available at any Rural Devel-
opment office. 

(1) If analysis of the utilization of 
funds during the fiscal year indicates 
that, at the rate of current utilization, 
funds may not be sufficient to sustain 
that level of activity for the remainder 
of the fiscal year, the Agency may de-
termine a shortage of funds exists. 

(2) When there is a shortage of funds, 
the Agency will limit SFHGLP loans to 
first-time homebuyers or veterans. 
First-time homebuyers and veterans 
will be served in the order their appli-
cations are received. 

(b) Automated underwriting. Rural De-
velopment will offer approved lenders 
an automated system, if available; to 
process Rural Development guaranteed 
loans under this part. The automated 
underwriting system is a tool to help 
evaluate credit risk, but does not sub-
stitute or replace the careful judgment 
of experienced underwriters, and shall 
not be the exclusive basis for a deter-
mination on whether to extend credit. 
The lender must apply for and receive 
approval from Rural Development to 
utilize the automated underwriting 
system. Application forms are avail-
able from Rural Development. Lenders 
using the automated underwriting sys-
tem shall do so in accordance with 
SFHGLP regulations and guidelines. 
Rural Development reserves the right 
to terminate the lender’s use of the 
automated underwriting system. 

(1) Lenders who utilize the Rural De-
velopment automated underwriting 
system remain responsible for ensuring 
all data is true and accurately rep-
resented. 

(2) Full documentation and 
verification, in accordance with Sub-
parts C, D and E of this part, will be re-
tained in the lender’s permanent loan 
file and must confirm the applicant’s 
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eligibility, creditworthiness, repay-
ment ability, eligible loan purpose, suf-
ficient collateral, and all other regu-
latory requirements. 

(3) Lenders who utilize the Rural De-
velopment automated underwriting 
system will be subject to indemnifica-
tion requirements in accordance with 
§ 3555.108. 

(4) If a loan receives an ‘‘Accept’’ un-
derwriting recommendation, the lender 
is generally permitted to submit mini-
mal documentation including the ap-
praisal, flood hazard determination and 
fully executed request for guarantee, 
unless the lender is instructed to pro-
vide other documentation. 

(5) Loan requests that receive a 
‘‘Refer’’ or ‘‘Refer with Caution’’ un-
derwriting recommendation require 
further review and manual under-
writing by the lender to determine 
whether the applicant meets SFHGLP 
eligibility requirements. 

(6) Lenders who utilize Rural Devel-
opment’s automated underwriting sys-
tem will validate findings, based upon 
the output report of the underwriting 
system. 

(7) The final submission of the last 
scoring event must be retained in the 
lender’s permanent loan file. 

(c) Manual underwriting. Lenders may 
utilize a manual underwriting method. 
Full documentation and verification, 
in accordance with Subparts C, D and E 
of this part will be submitted to Rural 
Development when requesting a guar-
antee and maintained in the lender’s 
file. The documentation will confirm 
the applicant’s eligibility, credit-
worthiness, repayment ability, eligible 
loan purpose, adequate collateral, and 
satisfaction of other regulatory re-
quirements. 

(d) Appraisals. The lender must sup-
ply a current appraisal report of the 
property for which the guarantee is re-
quested. 

(1) Appraisals must be conducted in 
accordance with the Uniform Stand-
ards of Professional Appraisal Prac-
tices. 

(2) Approved lenders are responsible 
for selecting a qualified appraiser and 
the integrity, accuracy and thorough-
ness of the appraisals used to support 
their loan guarantee request. 

(3) The appraiser must report all 
readily observable property defi-
ciencies, potential environmental haz-
ards, as well as any adverse conditions 
discovered performing the research in-
volved in completing the appraisal. 

(4) The Agency will conduct reviews 
of the appraisals prior to issuance of 
the conditional commitment, and other 
reviews may be conducted to ensure 
overall quality of appraisals. The lend-
er is responsible for correcting any ap-
praisal deficiencies reported by the 
Agency. 

(5) The Agency may determine an ap-
praiser ineligible to conduct appraisals 
for SFHGLP due to the failure to com-
ply with applicable requirements and 
regulations. Appraisals from the ineli-
gible appraisers will not be accepted. 

(6) Use of an alternative approach to 
value for appraisals performed in re-
mote rural areas, on tribal lands, or 
where a lack of market activity exists 
may be accepted at the Agency’s dis-
cretion. 

(7) The validity period of an appraisal 
will be 120 days, unless otherwise pro-
vided by the Agency. 

(e) Environmental requirements. The 
lender and Rural Development will 
meet all environmental responsibilities 
in accordance with § 3555.5. 

(f) Issuance of a conditional commit-
ment. The lender must demonstrate 
that all the general loan, applicant, 
and site eligibility requirements of this 
part are met before Rural Development 
will issue a conditional commitment. 
The lender, however, may obtain any 
required property inspection reports, 
such as a well test or construction 
phase inspections, if applicable and not 
needed for environmental compliance, 
after the issuance of the conditional 
commitment, but prior to loan closing. 

(1) The conditional commitment will 
expire in 90 days from issuance, unless 
new construction is involved. 

(2) The expiration of a conditional 
commitment may coincide with pro-
jected completion of new construction. 

(3) An extension may be granted if 
the loan cannot be closed due to cir-
cumstances beyond the lender’s con-
trol. 
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(4) Lenders may accept or decline the 
conditional commitment, or submit re-
quests for changes with adequate sup-
port and documentation to be reviewed 
by the Agency. 

(g) Loan guarantee fee. The lender 
must pay a nonrefundable up-front 
guarantee fee, the cost of which may be 
passed on to the borrower. The up-front 
guarantee fee will not exceed 3.5 per-
cent of the principal obligation. The 
current guarantee fee is available at 
any Rural Development office and may 
change periodically. Notice of a change 
in fee will be published as authorized in 
Exhibit K of subpart A of part 1810 of 
this chapter (RD Instruction 440.1, 
available in any Rural Development of-
fice) or online at: http:// 
www.rurdev.usda.gov/ 
rdlinstructions.html. Once the guar-
antee has been issued, the fee will not 
be refunded. 

(h) Annual fee. The Agency may im-
pose an annual fee of the lender not to 
exceed 0.5 percent of the average an-
nual scheduled unpaid principal bal-
ance of the loan for the life of the loan 
to allow the Agency to reduce the up- 
front guarantee in § 3555.107(g). The an-
nual fee will be applicable to purchase 
and refinance loan transactions. The 
annual fee may be passed on to the bor-
rower by the lender. The Agency may 
assess a late charge to the lender if the 
annual fee is not paid by the due date, 
and the late charge may not be passed 
on to the borrower. Further adminis-
trative guidance is provided in the 
handbook. 

(i) Proper closing and requesting the 
loan note guarantee. The lender must 
ensure that any loan to be guaranteed 
is properly closed using documents ac-
ceptable to Rural Development. 

(1) Within 30 days of loan closing, the 
lender must request issuance of a loan 
guarantee. 

(2) The lender will certify the loan 
was closed in accordance with the con-
ditional commitment and that no 
major changes have taken place since 
issuance of a commitment, except any 
changes specifically approved by the 
Agency. 

(3) The lender will maintain evidence 
of hazard insurance and, if applicable, 
flood insurance. 

(4) Evidence of documentation sup-
porting the properly closed loan may 
be submitted to the Agency through 
regular mail, express mail, facsimile or 
secure email. Rural Development may 
offer approved lenders an automated 
method of submitting properly closed 
loans. 

(5) Lenders will submit full docu-
mentation supporting a closed loan or 
evidence of self-certification status, as 
described in this section. Self-certified 
lenders must still submit the settle-
ment statement and promissory note. 
Lenders must obtain written author-
ization from the Agency prior to sub-
mitting evidence of self-certification in 
lieu of full documentation. Authoriza-
tion for self-certification may be 
granted by the Agency if: 

(i) The lender has an active lender 
agreement. 

(ii) The lender is actively engaged in 
originating SFHGLP loans and has 
closed a minimum of 10 loans in the 
past 12 months. 

(iii) The lender has successfully sub-
mitted 10 consecutive loan closing to 
the Agency that were in compliance 
with loan closing requirements and 
procedures. 

(iv) The lender agrees to retain evi-
dence of confirmed closing conditions 
in accordance with the issued condi-
tional commitment in the lender’s per-
manent loan file. 

(j) Issuance of the guarantee. The loan 
guarantee does not take effect until: 

(1) The lender transmits the required 
up-front guarantee fee, the lender cer-
tification form provided by Rural De-
velopment, and loan closing documents 
to Rural Development; 

(2) The lender meets all other condi-
tions set out in the conditional com-
mitment; 

(3) The loan is current at the time 
the lender requests the loan guarantee; 

(4) Any construction or rehabilita-
tion, is complete except for develop-
ment described in §§ 3555.101(c) and 
3555.202(c); and 

(5) Rural Development issues the 
loan guarantee document. 

[78 FR 73941, Dec. 9, 2013, as amended at 81 
FR 6429, Feb. 8, 2016] 
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§ 3555.108 Full faith and credit. 

(a) General. The Loan Note Guarantee 
constitutes an obligation supported by 
the full faith and credit of the United 
States and is incontestable except for 
fraud or misrepresentation of which 
the lender has actual knowledge at the 
time it becomes such lender or which 
the lender participates in or condones. 
Misrepresentation includes negligent 
misrepresentation. 

(b) Interest. A note that provides for 
the payment of interest on interest, 
however, shall not be guaranteed. If 
the note to which the Loan Note Guar-
antee is attached or relates provides 
for the payment of interest on interest, 
then the Loan Note Guarantee is void. 
Notwithstanding the prohibition of in-
terest on interest, interest may be cap-
italized in connection with re-amorti-
zation under subpart G of this part. 

(c) Violations. The Loan Note Guar-
antee will be unenforceable by the 
lender to the extent any loss is occa-
sioned by violation of usury laws, civil 
rights laws, negligent servicing, failure 
to obtain the required security or use 
of loan funds for unauthorized pur-
poses, regardless of the time at which 
Rural Development acquires knowledge 
of the foregoing. Negligent servicing is 
defined as servicing that is incon-
sistent with this subpart and includes 
the failure to perform those services 
which a reasonably prudent Lender 
would perform in servicing its own loan 
portfolio of loans that are not guaran-
teed. The term includes not only the 
concept of a failure to act, but also not 
acting in a timely manner or acting 
contrary to the manner in which a rea-
sonably prudent Lender would act up 
to the time of loan maturity or until a 
final loss is paid. 

(d) Indemnification. The loan note 
guarantee will remain in effect for any 
holder of the loan who acquired it from 
an originating lender. If the Agency de-
termines that a lender did not origi-
nate a loan in accordance with the re-
quirements in this part, and the Agen-
cy pays a claim under the loan guar-
antee, the Agency may revoke the orig-
inating lender’s eligibility status in ac-
cordance with subpart B of this part 
and may also require the originating 
lender: 

(1) To indemnify the Agency for the 
loss, if the default leading to the pay-
ment of loss claim occurred within five 
(5) years of loan closing, when one or 
more of the following conditions is sat-
isfied: 

(i) The originating lender utilized un-
supported data or omitted material in-
formation when submitting the request 
for a conditional commitment to the 
Agency; 

(ii) The originating lender failed to 
properly verify and analyze the appli-
cant’s income and employment history 
in accordance with Agency guidelines; 

(iii) The originating lender failed to 
address property deficiencies identified 
in the appraisal or inspection report 
that affect the health and safety of the 
occupants or the structural integrity 
of the property; 

(iv) The originating lender used an 
appraiser that was not properly li-
censed or certified, as appropriate, to 
make residential real estate appraisal 
in accordance with § 3555.103(a); or, 

(2) To indemnify the Agency for the 
loss regardless of how long ago the loan 
closed or the default occurred, if the 
Agency determines that fraud or mis-
representation was involved with the 
origination of the loan. 

(3) In addition, the Agency may use 
any other legal remedies it has against 
the originating lender. 

[78 FR 73941, Dec. 9, 2013, as amended at 81 
FR 6429, Feb. 8, 2016; 81 FR 26464, May 3, 2016] 

§ 3555.109 Qualified mortgage. 

A qualified mortgage is a guaranteed 
loan meeting the requirements of this 
part and applicable Agency guidance, 
as well as the requirements in 12 CFR 
1026.43(e)(2)(i) through (iii) and 12 CFR 
1026.43(e)(3). An extension of credit 
made pursuant to a program adminis-
tered by a State Housing Finance 
Agency is exempt from this require-
ment as defined in 12 CFR 
1026.43(a)(3)(iv). Lenders will be allowed 
to cure unintentional errors and retain 
the qualified mortgage status if the 
conditions set in 12 CFR 1026.31(h) are 
met. 

[81 FR 26464, May 3, 2016] 
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§§ 3555.110–3555.149 [Reserved] 

§ 3555.150 OMB control number. 
The report and recordkeeping re-

quirements contained in this subpart 
are currently with the Office of Man-
agement and Budget under review and 
awaiting approval. 

Subpart D—Underwriting the 
Applicant 

§ 3555.151 Eligibility requirements. 
(a) Income eligibility. At the time of 

loan approval, the household’s adjusted 
income must not exceed the applicable 
moderate income limit. The lender is 
responsible for documenting the house-
hold’s income to determine eligibility 
for the SFHGLP. 

(b) Citizenship status. Applicants must 
provide evidence acceptable to the 
Agency of their status as United States 
citizens, U.S. non-citizen nationals, or 
qualified aliens, as defined in § 3555.10. 

(c) Principal residence. Applicants 
must agree and have the ability to oc-
cupy the dwelling as their principal 
residence. The Agency may require evi-
dence of this ability. Rural Develop-
ment will not guarantee loans for in-
vestment properties, or temporary, 
short-term housing. 

(d) Adequate dwelling. The dwelling 
must be modest, decent, safe, and sani-
tary. 

(e) Eligibility of current homeowners. 
Current homeowners may be eligible 
for guaranteed home loans under this 
part if all the following conditions are 
met: 

(1) The applicants are not financially 
responsible for another Agency guaran-
teed or direct home loan by the time 
the guaranteed home loan is closed; 

(2) The current home no longer ade-
quately meets the applicants’ needs; 

(3) The applicants will occupy the 
home financed with the SFHGLP loan 
as their primary residence; 

(4) The applicants are without suffi-
cient resources or credit to obtain the 
dwelling on their own without the 
guarantee; 

(5) No more than one single family 
housing dwelling other than the one as-
sociated with the current loan request 
may be retained; and 

(6) The applicants must be finan-
cially qualified to own more than one 
home. In order for net rental income 
from the retained dwelling to be con-
sidered for the applicant’s repayment 
ability, the consistency of the rental 
income must be demonstrated for at 
least the previous 24 months, and the 
current lease must be for a term of at 
least 12 months after the loan is closed. 

(f) Legal capacity. Applicants must 
have the legal capacity to incur the 
loan obligation, or have a court-ap-
pointed guardian or conservator who is 
empowered to obligate the applicant in 
real estate matters. 

(g) Suspension or debarment. Appli-
cants who are suspended or debarred 
from participation in Federal programs 
under 2 CFR parts 180 and 417 are not 
eligible for loan guarantees. 

(h) Repayment ability. Applicants 
must demonstrate adequate repayment 
ability. Lenders must maintain docu-
mentation supporting the repayment 
ability analysis in the loan file. Refer 
to § 3555.152(a) for further information. 

(1) A repayment ratio will be used to 
determine an applicant’s ability to 
repay a loan. The Agency will utilize 
two ratios, principal, interest, taxes 
and insurance (PITI) ratio and total 
debt (TD) ratio, to determine adequate 
repayment for the requested loan. The 
Agency reserves the right to consider 
calculation of a single ratio in deter-
mining repayment for the requested 
loan. 

(i) An applicant is considered to have 
adequate repayment ability when the 
monthly amount required for payment 
of PITI, homeowners’ association dues, 
the monthly calculation of an annual 
fee, as applicable, and other real estate 
assessments does not exceed 29 percent 
of the applicant’s repayment income 
and the monthly amount of PITI plus 
recurring monthly debts (total debt) 
does not exceed 41 percent of the appli-
cant’s repayment income. 

(ii) For home purchases under the 
Rural Energy Plus provision of 
§ 3555.209, the Agency reserves the right 
to allow flexibility in the PITI and TD 
ratio. The handbook will define what 
flexibilities can be extended. 

(iii) Contributions to personal in-
come taxes, retirement accounts (in-
cluding the repayment of personal 
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loans from those retirement accounts), 
savings (including repayment of loans 
secured by such funds), the cost to 
commute, membership fees in unions 
or like organizations, childcare or 
other voluntary obligations will not be 
considered in the TD ratio. 

(iv) Except for obligations specifi-
cally excluded by State law, the debts 
of non-purchasing spouse must be in-
cluded in the applicant’s repayment ra-
tios if the applicant resides in a com-
munity property state. 

(2) The repayment ratio may exceed 
the percentage specified in paragraph 
(h)(1) of this section if certain compen-
sating factors exist. The handbook will 
define when a debt ratio waiver may be 
granted. The automated underwriting 
system will take into account any 
compensating factors in determining 
whether the variance is appropriate. 
For manually underwritten loans, the 
lender must document compensating 
factors demonstrating that the house-
hold has higher repayment ability 
based on its capacity, willingness and 
ability to pay mortgage payments in a 
timely manner. The presence of com-
pensating factors does not strengthen a 
ratio exception when multiple layers of 
risk, such as a marginal credit history, 
are present in the application. Accept-
able compensating factors and sup-
porting documentation for a proposed 
debt ratio waiver will be further de-
fined and clarified in the handbook. 
Compensating factors include, but are 
not limited to: 

(i) A credit score at an acceptable 
level of 680 or higher for any appli-
cants, unless otherwise provided by the 
Agency. The Agency reserves the right 
to change the acceptable level of credit 
score. 

(ii) A minimal increase in housing 
expense, i.e. the current rent payment 
is comparable to the proposed mort-
gage loan payment PITI and if applica-
ble, homeowner association dues. 

(iii) The demonstrated ability to ac-
cumulate savings and cash reserves 
post loan closing. 

(iv) Continuous employment with a 
current primary employer. 

(3) Loan ratio exceptions require 
written approval by Rural Develop-
ment, or acceptance by an Agency ap-
proved automated underwriting sys-

tem. Flexibilities surrounding loan 
ratio exceptions will be further clari-
fied in the handbook. Lenders with 
loans accepted by an Agency approved 
automated underwriting system need 
not submit documentation for the need 
for a ratio waiver. 

(4) If an applicant does not meet the 
repayment ability requirements, the 
applicant can increase repayment abil-
ity by having other eligible household 
members join the application. 

(5) Mortgage Credit Certificates may 
be considered in determining an appli-
cant’s repayment ability. 

(6) Section 8 Homeownership Vouch-
ers may be used in determining an ap-
plicant’s repayment ability. The 
monthly subsidy may be treated as re-
payment income in accordance with 
§ 3555.152(a) or offset in the PITI. 

(7) A funded buydown account may be 
used to reduce the borrower’s monthly 
mortgage payment during the early 
years of repayment when all of the fol-
lowing requirements are met: 

(i) The loan will be underwritten at 
the note rate. 

(ii) The interest rate may be bought 
down to no more than 2 percentage 
points below the note rate. 

(iii) The interest rate paid by the 
borrower may increase no more fre-
quently than annually. 

(iv) The interest rate paid by the bor-
rower may increase no more than 1 per-
centage point annually. 

(v) Funds must be placed in an es-
crow account with monthly releases 
scheduled directly to the lender. 

(vi) Funds must be placed with a 
Federal- or state-regulated lender. 

(vii) The escrow account must be 
fully funded for the buydown period. 

(viii) The borrower is not permitted 
to use personal funds or funds borrowed 
from another source to establish the 
escrow account for the buydown. 

(ix) The borrower must not be re-
quired to borrow or repay the funds. 

(i) Credit qualifications. Applicants 
generally must have a verifiable credit 
history that indicates a reasonable 
ability and willingness to meet their 
debt obligations as evidenced by an ac-
ceptable credit score, a credit report 
from a recognized credit repository 
meeting the requirements of Fannie 
Mae, Freddie Mac, FHA or VA, and 
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other credit qualifications satisfactory 
to Rural Development. 

(1) Except as provided in paragraph 
(i)(6) of this section, the applicant’s 
credit history must demonstrate a past 
willingness and ability to meet credit 
obligations to enable the lender to 
evaluate each applicant and draw a log-
ical conclusion about the applicant’s 
commitment and ability to handling fi-
nancial obligations successfully and 
ability to make payments on the new 
mortgage obligation. 

(2) A loan’s acceptance by an Agency 
approved automated underwriting sys-
tem eliminates the need for the lender 
to submit documentation of the credit 
qualification decision as loan approval 
requirements will be incorporated in 
the automated system. 

(3) For manually underwritten loans, 
lenders must submit documentation of 
the credit qualification decision. Lend-
ers will use credit scores to manually 
underwrite loan mortgage requests. 
Lenders are required to validate the 
credit scores utilized in the under-
writing determination. Indicators of 
significant derogatory credit will re-
quire further review and documenta-
tion of that review. Indicators of sig-
nificant derogatory credit include, but 
are not limited to: 

(i) A foreclosure that has been com-
pleted in the 36 months prior to appli-
cation by the applicant. 

(ii) A bankruptcy in which debts were 
discharged within 36 months prior to 
the date of application by the appli-
cant. A lender may give favorable con-
sideration to applicants who have en-
tered into a bankruptcy debt restruc-
turing plan who have completed 12 
months of consecutive payments. The 
payment performance must have been 
satisfactory with all required pay-
ments made on time, and the Trustee 
or the Bankruptcy Judge must approve 
of the new credit. 

(iii) One rent or mortgage payment 
paid 30 or more days late within the 
last 12 months prior to application by 
the applicant. 

(iv) A previous Agency loan that re-
sulted in a loss to the Government. 

(4) When evidence of significant de-
rogatory credit is present, lenders may 
consider extenuating circumstances, 
including but not limited to, whether 

the problems were caused by factors 
temporary in nature, if the cir-
cumstances leading to the derogatory 
credit were beyond the control of the 
applicant, and if the loan would signifi-
cantly reduce the applicant’s housing 
expenses. 

(5) In all cases, the applicant cannot 
have an outstanding Federal judgment, 
other than a judgment obtained in the 
United States Tax Court, or a delin-
quent non-tax Federal debt that has 
not been paid in full or otherwise satis-
fied. 

(6) For applicants without an estab-
lished credit history, alternative meth-
ods may be used to evidence an appli-
cant’s willingness to pay, such as a 
non-traditional mortgage credit report 
or multiple independent verifications 
of trade references. 

(7) A credit report for a non-pur-
chasing spouse must be obtained in 
order to determine the debt-to-income 
ratio referenced at § 3555.151(h) if the 
applicant resides in a community prop-
erty state. 

(8) Lenders are encouraged to offer or 
provide for home ownership counseling. 
Lenders may require first-time home-
buyers to undergo such counseling if it 
is reasonably available in the local 
area. When home ownership counseling 
is provided or sponsored by Rural De-
velopment or another Federal agency 
in the local area, the Lender must re-
quire the borrower to successfully com-
plete the course. 

(j) Obtaining credit. The applicant 
must be unable to obtain traditional 
conventional mortgage credit, as de-
fined by the Agency, for the subject 
loan. 

[78 FR 73941, Dec. 9, 2013, as amended at 81 
FR 6429, Feb. 8, 2016] 

§ 3555.152 Calculation of income and 
assets. 

The lender must obtain and maintain 
documentation in the loan file sup-
porting the lender’s determination of 
all income and assets described in this 
section. 

(a) Repayment income. Repayment in-
come is the amount of adequate and 
stable income from all sources that 
parties to the promissory note are ex-
pected to receive. Repayment income 
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is used to determine the applicant’s 
ability to repay a loan. 

(1) The lender must examine the ap-
plicant’s past income record for at 
least the past 2 years and any applica-
ble training and/or education. The 
Agency may require additional infor-
mation and documentation from self- 
employed applicants and applicants 
employed by businesses owned by fam-
ily members. 

(2) The lender must establish an ap-
plicant’s anticipated amount of repay-
ment income and the likelihood of its 
continuance for at least the next 3 
years to determine an applicant’s ca-
pacity to repay a requested mortgage 
loan in accordance with § 3555.151(h)(1). 

(3) Income may not be used in calcu-
lating an applicant’s ratios if it is from 
any source that cannot be verified, is 
not stable, or is likely not to continue. 

(4) The following types of income are 
examples of income not included in re-
payment income: 

(i) Any student financial aid received 
by household members for tuition, fees, 
books, equipment, materials, and 
transportation; 

(ii) Amounts received that are spe-
cifically for, or in reimbursement of 
the cost of medical expenses for any 
family member; 

(iii) Temporary, nonrecurring, or spo-
radic income (including gifts); 

(iv) Lump sum additions to family 
assets such as inheritances, capital 
gains, insurance payments and per-
sonal or property settlements; 

(v) Payments for the care of foster 
children or adults; and 

(vi) Supplemental Nutrition Assist-
ance Program payments. 

(b) Annual income. Annual income is 
the income of all household members, 
regardless of whether they will be par-
ties to the promissory note. 

(1) Applicants must provide the in-
come, expense and household informa-
tion necessary to enable the lender to 
make income determinations. 

(2) Lenders must verify employment 
and income information provided by 
the applicant for all household mem-
bers. Lenders will verify the income for 
each adult household member for the 
previous 2 years. Written or oral 
verifications provided by third-party 
sources or documents prepared by 

third-party sources are acceptable. 
Lenders must project the expected an-
nual income for the next 12 months 
from the verified sources. 

(3) The lender remains responsible for 
the quality and accuracy of all infor-
mation used to establish a household’s 
eligibility. 

(4) Household income from all 
sources including, but not limited to, 
income from temporarily absent house-
hold members, allowances for tax-ex-
empt income and net family assets as 
defined in paragraph (d) of this section 
are to be considered in the calculation 
of annual income. 

(5) The following sources of income 
will not be considered in the calcula-
tion of annual income: 

(i) Earned income of persons under 
the age of 18 unless they are an appli-
cant or a spouse of a member of the 
household; 

(ii) Payments received for the care of 
foster children or foster adults and in-
comes received by foster children or 
foster adults who live in the household; 

(iii) Amounts granted for, or in reim-
bursement of, the cost of medical ex-
penses; 

(iv) Earnings of each full-time stu-
dent 18 years of age or older, except the 
head of household or spouse, that are 
in excess of any amount determined 
pursuant to HUD definition of annual 
income at 24 CFR 5.609(c); 

(v) Temporary, nonrecurring, or spo-
radic income (including gifts); 

(vi) Lump sum additions to family 
assets such as inheritances; capital 
gains; insurance payments under 
health, accident, or worker’s com-
pensation policies; settlements for per-
sonal or property losses; and deferred 
periodic payments of supplemental so-
cial security income and Social Secu-
rity benefits received in a lump sum; 

(vii) Any earned income tax credit; 
(viii) Adoption assistance in excess of 

any amount determined pursuant to 
HUD’s definition of annual income at 
24 CFR 5.609(c); 

(ix) Amounts received by the family 
in the form of refunds or rebates under 
State or local law for property taxes 
paid on the dwelling; 

(x) Amounts paid by a State agency 
to a family with a developmentally dis-
abled family member living at home to 
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offset the cost of services and equip-
ment needed to keep the develop-
mentally disabled family member at 
home; 

(xi) The full amount of any student 
financial aid; 

(xii) Any other revenue exempted by 
a Federal statute, a list of which is 
available from any Rural Development 
office; 

(xiii) Income received by live-in 
aides, regardless of whether the live-in 
aide is paid by the family or a social 
service program; 

(ix) Employer-provided fringe benefit 
packages unless reported as taxable in-
come; and 

(x) Amounts received through the 
Supplemental Nutrition Assistance 
Program. 

(c) Adjusted annual income. Adjusted 
annual income is used to determine 
program eligibility and is annual in-
come as defined in paragraph (b) of this 
section, less any of the following 
verified deductions for which the 
household is eligible. 

(1) A reduction for each family mem-
ber, except the head of household or 
spouse, who is under 18 years of age, 18 
years of age or older with a disability, 
or a full-time student, the amount of 
which will be determined pursuant to 
HUD definition of adjusted income at 
24 CFR 5.611. 

(2) A deduction of reasonable ex-
penses for the care of a child 12 years of 
age or under that: 

(i) Enables a family member to work, 
to actively seek work, or to further a 
member’s education; 

(ii) Are not reimbursed or paid by an-
other source; and 

(iii) In the case of expenses to enable 
a family member to work, do not ex-
ceed the amount of income, including 
the value of any health benefits, earned 
by the family member enabled to work. 
If the child care provider is a household 
member, the cost of the children’s care 
cannot be deducted. 

(3) A deduction of reasonable ex-
penses related to the care of household 
members with disabilities that: 

(i) Enable a family member or the in-
dividual with disabilities to work, to 
actively seek work, or to further a 
member’s education; 

(ii) Are not reimbursed from insur-
ance or another source; and 

(iii) Are in excess of 3 percent of the 
household’s annual income and do not 
exceed the amount of earned income 
included in annual income by the per-
son who is able to work as a result of 
the expenses. 

(4) For any elderly family, a deduc-
tion in the amount determined pursu-
ant to HUD definition of adjusted in-
come at 24 CFR 5.611. 

(5) For elderly and disabled families 
only, a deduction for household med-
ical expenses that are not reimbursed 
from insurance or another source and 
which, in combination with any ex-
penses related to the care of household 
members with disabilities described in 
paragraph (c)(3) of this section, are in 
excess of 3 percent of the household’s 
annual income. 

(d) Net family assets. For the purpose 
of computing annual income, the net 
family assets of all household members 
must be included in the calculation of 
annual income. Lenders must docu-
ment and verify assets of all household 
members. 

(1) Net family assets include, but are 
not limited to, the actual or imputed 
income from: 

(i) Equity in real property or other 
capital investments, other than the 
dwelling or site; 

(ii) Cash on hand and funds in savings 
or checking accounts; 

(iii) Amounts in trust accounts that 
are available to the household; 

(iv) Stocks, bonds, and other forms of 
capital investments that is accessible 
to the applicant without retiring or 
terminating employment; 

(v) Lump sum receipts such as lot-
tery winnings, capital gains, and inher-
itances; 

(vi) Personal property held as an in-
vestment; and 

(vii) Any value, in excess of the con-
sideration received, for any business or 
household assets disposed of for less 
than fair market value during the 2 
years preceding the income determina-
tion. The value of assets disposed of for 
less than fair market value shall not be 
considered if they were disposed of as a 
result of foreclosure, bankruptcy, or a 
divorce or separation settlement. 
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(2) Net family assets for the purpose 
of calculating annual income do not in-
clude: 

(i) Interest in American Indian re-
stricted land; 

(ii) Cash on hand which will be used 
to reduce the amount of the loan; 

(iii) The value of necessary items of 
personal property; 

(iv) Assets that are part of the busi-
ness, trade, or farming operation of 
any member of the household who is 
actively engaged in such operation; 

(v) Amounts in voluntary retirement 
plans such as individual retirement ac-
counts (IRAs), 401(k) plans, and Keogh 
accounts (except at the time interest 
assistance is initially granted); 

(vi) The value of an irrevocable trust 
fund or any other trust over which no 
member of the household has control; 

(vii) Cash value of life insurance poli-
cies; and 

(viii) Other amounts deemed by the 
Agency not to constitute net family as-
sets. 

§§ 3555.153–3555.199 [Reserved] 

§ 3555.200 OMB control number. 
The report and recordkeeping re-

quirements contained in this subpart 
are currently with the Office of Man-
agement and Budget under review and 
awaiting approval. 

Subpart E—Underwriting the 
Property 

§ 3555.201 Site requirements. 
(a) Rural areas. Rural Development 

will only guarantee loans made in rural 
areas designated as rural by Rural De-
velopment. However, if a rural area 
designation is changed to nonrural: 

(1) Existing conditional commit-
ments in the former rural area will be 
honored; 

(2) A supplemental loan may be made 
in accordance with § 3555.101 in con-
junction with a transfer and assump-
tion of a guaranteed loan; 

(3) Loan requests where the applica-
tion and purchase contract was com-
plete prior to the area designation 
change may be approved; and 

(4) REO property sales and transfers 
with assumption may be processed. 

(b) Site standards. Sites must be mod-
est and developed in accordance with 
any standards imposed by a State or 
local government and must meet all of 
the following requirements. 

(1) The site size must be typical for 
the area. 

(2) The site must not include income- 
producing land or buildings to be used 
principally for income-producing pur-
poses. Vacant land without eligible res-
idential improvements, or property 
used primarily for agriculture, farming 
or commercial enterprise is ineligible 
for a loan guarantee. 

(3) The site must be contiguous to 
and have direct access from a street, 
road, or driveway. Streets and roads 
must be hard surfaced or all weather 
surfaced and legally enforceable ar-
rangements must be in place to ensure 
that needed maintenance will be pro-
vided. 

(4) The site must be supported by 
adequate utilities and water and waste-
water disposal systems. Certain water 
and wastewater systems that are pri-
vately-owned may be acceptable if the 
lender determines that the systems are 
adequate, safe, compliant with applica-
ble codes and requirements, and the 
cost or feasibility to connect to a pub-
lic or community system is not reason-
able. Certain community-owned water 
and wastewater systems may be ac-
ceptable if the lender determines that 
the systems are adequate, safe, and 
compliance with applicable codes and 
requirements. The Agency may require 
inspections on individual, central, or 
privately-owned and operated water or 
waste systems. 

§ 3555.202 Dwelling requirements. 
(a) New dwellings. New dwellings 

must be constructed in accordance 
with certified plans and specifications, 
and must meet or exceed the Inter-
national Energy Conservation Code 
(IECC) in effect at the time of con-
struction. The lender must obtain and 
retain evidence of construction costs, 
inspection reports, certifications, and 
builder warranties acceptable to Rural 
Development. 

(b) Existing dwellings. Existing dwell-
ings are considered to meet the fol-
lowing criteria when inspected and cer-
tified as meeting HUD requirements for 
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one-to-four unit dwellings in accord-
ance with Agency guidelines: 

(1) Be structurally sound; 
(2) Be functionally adequate; 
(3) Be in good repair, or to be placed 

in good repair with loan funds; and 
(4) Have adequate and safe electrical, 

heating, plumbing, water, and waste-
water disposal systems. 

(c) Escrow account for exterior or inte-
rior development. This paragraph does 
not apply if the development is related 
to a ‘‘combination construction and 
permanent loan’’ under § 3555.101(c). If a 
dwelling is complete with the excep-
tion of interior or exterior develop-
ment work, Rural Development may 
issue the Loan Note Guarantee on the 
loan if the following conditions are 
met: 

(1) The incomplete work does not af-
fect the habitability of the dwelling, 
nor the health or safety of the housing 
occupants. 

(2) The cost of any remaining interior 
or exterior work is not greater than 10 
percent of the final loan amount. 

(3) An escrow account is funded in an 
amount sufficient to assure the com-
pletion of the remaining work. This 
figure must be at least 100 percent of 
the cost of completion but may be 
higher if the lender determines a high-
er amount is needed. 

(4) The builder or a licensed con-
tractor has executed a contract pro-
viding for completion of the planned 
development within 180 days of loan 
closing. If the borrower will be com-
pleting the planned development on an 
existing dwelling without the services 
of a contractor, the requirement for an 
executed contract is waived when all of 
the following conditions are met: 

(i) The estimated cost to complete 
the work is less than 10 percent of the 
total loan amount; 

(ii) The escrow amount is less than or 
equal to $10,000; and 

(iii) The lender has determined the 
borrower has the knowledge and skills 
necessary to complete the work. 

(5) The lender may release escrowed 
funds only after obtaining a final in-
spection report acknowledged by the 
borrower and indicating all planned de-
velopment has been satisfactorily com-
pleted. 

(6) The lender remains responsible to 
ensure a final inspection is performed 
and required repairs are completed. 

(7) The settlement statement reflects 
the amounts escrowed. 

§ 3555.203 Ownership requirements. 
After the loan is closed, the borrower 

must have an acceptable ownership in-
terest in the property as evidenced by 
one of the following: 

(a) Fee-simple ownership. Acceptable 
fee-simple ownership is evidenced by a 
fully marketable title with a deed vest-
ing a fee-simple interest in the prop-
erty to the borrower. 

(b) Secured leasehold interest. Loans 
may be guaranteed on leasehold prop-
erties. If the conditions in this sub-
section are met: 

(1) The applicant is unable to obtain 
fee simple title to the property; 

(2) Such leaseholds are fully market-
able in the area, except in the case of 
properties located on American Indian 
restricted land; 

(3) The lease has an unexpired term 
of at least 45 years from the date of 
loan closing, except in the case of prop-
erties located on American Indian re-
stricted land where the lease must 
have an unexpired term at least equal 
to the term of the loan. Leases on 
American Indian restricted land for pe-
riod of 25 years which are renewable for 
a second 25 year period are permissible 
as are leases of a longer duration; 

(4) The mortgage must cover both the 
property improvements and the lease-
hold interest in the land; 

(5) The leasehold estate must con-
stitute real property, be subject to the 
mortgage lien, be insured by a title 
policy, be assignable or transferable 
and cannot be terminated except for 
nonpayment of lease rents; and 

(6) The lease must be recorded in the 
appropriate local real estate records. 

§ 3555.204 Security requirements. 
Rural Development will only guar-

antee loans that are adequately se-
cured. A loan will be considered ade-
quately secured only when all of the 
following requirements are met: 

(a) Recorded security document. The 
lender obtains at closing, a mortgage 
on all required ownership and leasehold 
interests in the security property and 
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ensures that the loan is properly 
closed. 

(b) Prior liens. No liens prior to the 
guaranteed mortgage exist except in 
conjunction with a supplemental loan 
for transfer and assumption. The guar-
anteed loan must have first lien posi-
tion at closing. Junior liens by other 
parties are permitted as long as the 
junior liens do not adversely affect re-
payment ability or the security for the 
guaranteed loan. 

(c) Adequate security. Existing and 
proposed property improvements are 
completely on the site and do not en-
croach on adjoining property. 

(d) Collateral. All collateral secures 
the entire loan. 

§ 3555.205 Special requirements for 
condominiums. 

Loans may be guaranteed for condo-
minium units in condominium projects 
that meet all the requirements of this 
part, as well as the standards for con-
dominium standards established by 
HUD, Fannie Mae, VA, or Freddie Mac, 
including those related to self-certifi-
cation, warranty, underwriting, and in-
eligible condominium projects. 

§ 3555.206 Special requirements for 
community land trusts. 

A community land trust must meet 
the definition in accordance with 
§ 3555.10 and other requirements de-
scribed in this subpart. Loans may be 
guaranteed for dwellings on land owned 
by a community land trust only if: 

(a) Rural Development review. Rural 
Development reviews and accepts any 
restrictions imposed by the community 
land trust on the property or applicant 
before loan closing. The Agency may 
place conditions on the approval of re-
strictions on resale price and rights of 
first refusal. 

(b) Foreclosure termination. The com-
munity land trust automatically and 
permanently terminates upon fore-
closure or acceptance by the lender of 
a deed in lieu of foreclosure. 

(c) Organization. The organization 
must meet the definition of a commu-
nity land trust as defined in the Hous-
ing Act of 1949 and the following re-
quirements: 

(1) Be organized under State or local 
laws. 

(2) Members, founders, contributors 
or individuals cannot benefit from any 
part of net earnings of the organiza-
tion. 

(3) The organization must be dedi-
cated to decent affordable housing for 
low-and moderate-income people. 

(4) Comply with financial account-
ability. 

(d) Lender documentation. The lender’s 
file must contains documentation that 
the community land trust has commu-
nity support, local market acceptance 
and 2 years of prior experience in pro-
viding affordable housing. 

(e) Appraisals. A property located on 
a site owned by a community land 
trust must be appraised as leasehold 
interest and meet the provisions of 
§ 3555.203. 

§ 3555.207 Special requirements for 
Planned Unit Developments (PUDs). 

Loans may be guaranteed for PUDs 
that meet all of the requirements of 
this part, as well as the criteria for 
PUDs established by HUD, VA, Fannie 
Mae, or Freddie Mac. 

§ 3555.208 Special requirements for 
manufactured homes. 

Loans may be guaranteed for manu-
factured homes if all the requirements 
in this section are met. 

(a) Eligible costs. In addition to the 
loan purposes described in § 3555.101, 
Rural Development may guarantee a 
loan used for the following purposes re-
lated to manufactured homes when a 
real estate mortgage covers both the 
unit and the site: 

(1) Purchase of a new manufactured 
home, transportation, permanent foun-
dation, and installation costs of the 
manufactured home, and purchase of 
an eligible site if not already owned by 
the applicant; and 

(2) Site development work properly 
completed to HUD, state and local gov-
ernment standards, as well as the man-
ufacturer’s requirements for installa-
tion on a permanent foundation. 

(b) Loan restrictions. The following 
loan restrictions are in addition to the 
loan restrictions contained in § 3555.102: 

(1) A loan will not be guaranteed if it 
is used to purchase a site without also 
financing a new unit. 
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(2) A loan will not be guaranteed if it 
is used to purchase furniture, including 
but not limited to: movable articles of 
personal property such as drapes, beds, 
bedding, chairs, sofas, divans, lamps, 
tables, televisions, radios, and stereo 
sets. Furniture does not include wall- 
to-wall carpeting, refrigerators, ovens, 
ranges, washing machines, clothes dry-
ers, heating or cooling equipment, or 
other similar items. 

(3) A loan will not be guaranteed to 
purchase an existing manufactured 
home and site unless: 

(i) The unit and site are already fi-
nanced with an Agency direct single 
family or guaranteed loan; 

(ii) The unit and site are being sold 
by Rural Development as REO prop-
erty; 

(iii) The unit and site are being sold 
from the lender’s inventory, and the 
loan for which the unit and site served 
as security was a loan guaranteed by 
Rural Development; or 

(iv) The unit was installed on its ini-
tial installation site on a permanent 
foundation complying with the manu-
facturer’s and HUD installation stand-
ards. 

(4) A loan will not be guaranteed for 
repairs to an existing unit, unless the 
unit meets the requirements of 
§ 3555.208(b)(3). 

(5) A loan will not be guaranteed for 
the purchase of an existing manufac-
tured home that has been moved from 
another site. 

(c) Construction and development. (1) 
To be an eligible unit, the new unit 
must have a floor space of not less than 
400 square feet. 

(2) The unit must be properly in-
stalled on a permanent foundation ac-
cording to HUD standards, and the 
manufacturer’s requirements for in-
stallation on a permanent foundation. 
A certification of proper foundation is 
required. 

(3) All wheels, axles, towing hitches 
and running gear must be removed 
from the manufactured home. 

(4) Unit construction must conform 
to the Federal Manufactured Home 
Construction and Safety Standards 
(FMHCSS) and be constructed in com-
pliance with the HUD heating and cool-
ing requirements for the State in 
which the unit will be located. Any al-

terations, such as garage construction, 
as a new unit must comply with 
FMHCSS. 

(5) The site development, installation 
and set-up must conform to the HUD 
requirements and the manufacturer’s 
requirements for a permanent installa-
tion. 

(6) The unit must meet or exceed the 
IECC in effect at the time of construc-
tion. 

(7) The lender must maintain docu-
mentation of construction plans and 
required certifications. 

(d) Warranty requirements. (1) The ap-
plicant must receive a warranty in ac-
cordance with HUD requirements for 
new manufactured homes on perma-
nent foundations. 

(2) The warranty must identify the 
unit by serial number. 

(3) The lender and applicant must ob-
tain certification that the manufac-
tured home has sustained no hidden 
damage during transportation and, if 
manufactured in separate sections that 
the sections were properly joined and 
sealed according to the manufacturer’s 
specifications. 

(4) The manufactured home must be 
affixed with a data plate, placed inside 
the unit, and a certification label, af-
fixed to each transportable section at 
the tail-light end of each unit which in-
dicates that the home was designed and 
built in accordance with HUD’s con-
struction and safety standards in effect 
on the date the home was manufac-
tured. 

(5) The lender must retain a copy of 
all manufacturers’ warranties in the 
lender file. 

(e) HUD requirements. The FMHCSS 
and HUD requirements may be found at 
http://www.access.gpo.gov/nara/cfr/ 
waisidxl04/24cfr3280l04.html. 

(f) Title and lien requirements. To be 
eligible for the SFHGLP, the following 
conditions must be met and docu-
mented in the lender’s file: 

(1) A manufactured home loan must 
be secured by a perfected lien on real 
property consisting of the manufac-
tured home and the land; 

(2) The manufactured home must be 
taxed as real estate as applicable under 
State law, including relevant statutes, 
regulations, and judicial decisions; 
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(3) The security instrument must be 
recorded in the land records and must 
identify the encumbered property as 
including both the home and the land; 

(4) If applicable State law so permits, 
any certificate of title to the manufac-
tured home must be surrendered to the 
appropriate State government author-
ity. If the certificate of title cannot be 
surrendered, the lender must indicate 
its lien on the certificate; 

(5) The mortgage must be covered by 
a standard real property title insur-
ance policy and any other endorsement 
required in the applicable jurisdiction 
for manufactured home ensuring the 
manufactured home is part of the real 
property that secures the loan; and 

(6) The borrower must acknowledge 
the unit is a fixture and part of the 
real estate securing the mortgage. 

[78 FR 73941, Dec. 9, 2013, as amended at 81 
FR 6429, Feb. 8, 2016] 

§ 3555.209 Rural Energy Plus loans. 
Loans guaranteed under Rural En-

ergy Plus provisions are for the pur-
chase of energy-efficient homes. Homes 
that meet the most current IECC 
standards including existing homes 
that are retrofitted to those standards 
are eligible. Energy-efficient homes re-
sult in lower utility bills, conserve en-
ergy, and thus, make more income 
available for monthly debt obligations. 
For loans guaranteed under this sub-
part, the lender will certify that the 
home meets the most current IECC 
standards. The Handbook will define 
what further flexibilities can be ex-
tended. 

§§ 3555.210–3555.249 [Reserved] 

§ 3555.250 OMB control number. 
The report and recordkeeping re-

quirements contained in this subpart 
are currently with the Office of Man-
agement and Budget under review and 
awaiting approval. 

Subpart F—Servicing Performing 
Loans 

§ 3555.251 Servicing responsibility. 
(a) Servicing action. Lenders must per-

form those servicing actions that a rea-
sonable and prudent lender would per-

form in servicing its own portfolio of 
non-guaranteed loans. 

(b) Third party servicer. A lender may 
contract with a third party to service 
its loans, but the servicing lender of 
record remains responsible for the 
quality and completeness of the serv-
icing. 

(c) Transfer of servicing. Rural Devel-
opment may require a lender to trans-
fer its loan servicing activities to an 
approved lender if Rural Development 
determines that the lender has failed 
to provide acceptable servicing. 

(d) Non-compliance. Lenders who fail 
to comply with Agency requirements 
or program guidelines may be subject 
to withdrawal of lender approval, de-
nial and/or reduction in loss claims, 
withdrawal of the loan guarantee and/ 
or indemnification in accordance with 
§ 3555.108(d). 

§ 3555.252 Required servicing actions. 
Lender servicing responsibility in-

cludes, but is not limited to, the fol-
lowing actions. 

(a) Collecting regularly scheduled pay-
ments. Lender must collect regularly 
scheduled loan payments and apply 
them to the borrower’s account. 

(b) Payment of taxes and insurance. 
Lenders must ensure that real estate 
taxes, assessments, and flood and haz-
ard insurance premiums for all prop-
erty that secures a guaranteed loan are 
paid on schedule. 

(1) Establish escrow account. Lenders 
with the capacity to escrow funds must 
establish escrow accounts for all guar-
anteed loans for the payment of taxes 
and insurance. Escrow accounts must 
be administered in accordance with the 
Real Estate Settlement and Procedures 
Act (RESPA) of 1974, and insured by 
the FDIC or the NCUA. 

(2) Plan and responsibility of lender to 
ensure payment. Lenders that do not 
have the capacity to escrow funds must 
implement procedures, subject to 
Agency approval, to ensure the bor-
rower pays such obligations on a time-
ly basis. In addition, such lenders must 
accept the responsibility for payment 
of taxes and insurance that comes due 
prior to liquidation. Rural Develop-
ment will not include any taxes or in-
surance amounts that accrued prior to 
acceleration in any potential loss 
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claim. Rural Development may revoke 
the acceptance of the lender’s plan if 
loan performance indicates that delin-
quency and loss rates are being af-
fected by the lender’s inability to es-
crow for taxes, assessment, and insur-
ance. This alternative is not available 
to lenders who contract for servicing. 

(c) Insurance. (1) Until the loan is 
paid in full, lenders must ensure that 
borrowers maintain hazard and flood 
insurance as required, on property se-
curing guaranteed loans. The insurance 
must be issued by companies in 
amounts, and on terms and conditions, 
acceptable to Rural Development. 
Flood insurance through the National 
Flood Insurance Program must be 
maintained for all property located in 
special flood or mudslide areas identi-
fied by FEMA and must be consistent 
with mortgage industry standards, as 
determined by the Agency. 

(2) Lenders must ensure that bor-
rowers immediately notify them of any 
loss or damage to insured property se-
curing guaranteed loans and collect the 
amount of the loss from the insurance 
company. Unless the borrower pays off 
the guaranteed loan using the insur-
ance proceeds, the following require-
ments must be met: 

(i) All repairs and replacements using 
the insurance proceeds must be 
planned, performed, and inspected in 
accordance with Agency construction 
requirements and procedures. 

(ii) When insurance funds remain 
after payments for all repairs, replace-
ments, and other authorized disburse-
ments have been made, the funds must 
be applied in the following order: prior 
liens (including past-due property 
taxes); past-due amounts; protective 
advances; and released to the borrower 
if the lender’s debt is adequately se-
cured. 

(3) If the insurance claim is de mini-
mis as determined by the Agency, the 
lender may release the funds directly 
to the borrower to advance funds to 
contractors, provided that the account 
is current and the borrower has a his-
tory of timely payments; the borrower 
occupies the property; and the bor-
rower executes an affidavit agreeing to 
apply the funds for repairs or recon-
struction of the dwelling. 

(d) Credit reporting. The lender must 
notify a credit repository of each new 
guaranteed loan, must identify the 
loan as guaranteed by Rural Develop-
ment, and must report to that reposi-
tory whenever any account becomes 
more than 30 calendar days past due. 

(e) Bankruptcy actions. The lender is 
responsible for monitoring and taking 
all appropriate and prudent actions 
during bankruptcy proceedings to pro-
tect the borrower and Government’s in-
terest, in accordance with § 3555.306(d). 

§ 3555.253 Late payment charges. 
Late payment charges will not be 

covered by the guarantee and cannot 
be added to the principal and interest 
due under any guaranteed note. 

(a) Maximum amount. Any late pay-
ment charge must be reasonable and 
customary for the area. 

(b) Loans with interest assistance. The 
lender must not charge a late fee if the 
only unpaid portion of the borrower’s 
scheduled payment is interest assist-
ance owed by Rural Development. 

§ 3555.254 Final payments. 
Lenders may release security instru-

ments only after payment for the satis-
faction of the full debt, including any 
recapture, has been received and 
verified. 

[81 FR 6429, Feb. 8, 2016] 

§ 3555.255 Borrower actions requiring 
lender approval. 

(a) Mineral leases. A lender may con-
sent to the lease of mineral rights and 
subordinate its lien to the lessee’s 
rights and interests in the mineral ac-
tivity if the security property will re-
main suitable as a residence, the lend-
er’s security interest will not be ad-
versely affected, and Rural Develop-
ment’s environmental requirements 
are met. Concurrence by Rural Devel-
opment prior to consenting to the lease 
of mineral rights is required, unless 
otherwise provided by the Agency. Sub-
ordination of guaranteed loans to a 
mineral lease does not entitle the 
leaseholder to any proceeds from the 
sale of the security property. 

(1) If the proposed activity is likely 
to decrease the value of the security 
property, the lender may consent to 
the lease only if the borrower assigns 
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100 percent of the income from the 
lease to the lender to be applied to re-
duce the principal balance, and the 
total rent to be paid is at least equal to 
the estimated decrease in the market 
value of the security property. 

(2) If the proposed activity is not 
likely to decrease the value of the se-
curity property, the lender may con-
sent to the lease if the borrower agrees 
to use any damage compensation re-
ceived from the lessee to repair damage 
to the site or dwelling, or to assign it 
to the lender to be applied to reduce 
the principal balance. 

(b) Partial release of security property. 
A lender may consent to transactions 
affecting a security property, such as 
selling or exchanging security property 
or granting of a right-of-way across the 
security property, and grant a partial 
release, provided that the following 
conditions are met. 

(1) The borrower will receive ade-
quate compensation, and either make a 
reduction to the principal balance or 
make improvements to the security 
property, in order to maintain the cur-
rent loan-to-value ratio for the guaran-
teed loan. 

(i) For sale of security property, the 
borrower must receive cash in an 
amount equal to or greater than the 
value of the security property being 
sold or interests being conveyed. 

(ii) For exchange of security prop-
erty, the borrower must receive an-
other parcel of property with value 
equal to or greater than that being dis-
posed of. 

(iii) For granting an easement or 
right-of-way, the borrower must re-
ceive benefits that are equal to or 
greater than the value of the security 
property being disposed of or interests 
being conveyed. 

(2) An appraisal of the security prop-
erty will be conducted by the lender if 
the most current appraisal is more 
than 1 year old or if it does not reflect 
current market value. 

(3) The security property, after the 
transaction is completed, will continue 
to be an adequate, safe, and sanitary 
dwelling. 

(4) Repayment of the guaranteed debt 
will not be jeopardized. 

(5) When exchange of all or part of 
the security property is involved, title 

clearance will be obtained before re-
lease of the existing security. 

(6) Proceeds from the sale of a por-
tion of the security property, granting 
an easement or right-of-way, damage 
compensation, and all similar trans-
actions requiring the lender’s consent, 
will be used in the following order: 

(i) To pay customary and reasonable 
costs related to the transaction that 
must be paid by the borrower. 

(ii) To be applied on a prior lien debt, 
if any. 

(iii) To be applied to the guaranteed 
indebtedness or used for improvements 
to the security property consistent 
with the purposes and limitations ap-
plicable for use of guaranteed loan 
funds. The lender must ensure that the 
proceeds are used as planned. 

(7) The lender will seek Agency con-
currence, unless otherwise provided by 
the Agency, by submitting documenta-
tion supporting the borrower’s reason 
for request, the proposed use of the 
land with supporting plans, specifica-
tions, cost estimates, surveys, disclo-
sures of restrictions, legal description 
modification, title clearance related to 
the transaction request, as applicable, 
and any other documents necessary for 
the Agency to make a determination. 

§ 3555.256 Transfer and assumptions. 

(a) Transfer without assumption. (1) 
The lender must notify Rural Develop-
ment if the borrower transfers the se-
curity property and the transferee does 
not assume the debt. 

(2) Except as described in paragraph 
(d) of this section, if a security prop-
erty is transferred with the lender’s 
knowledge without assumption of the 
debt, Rural Development will void the 
guarantee. 

(b) Transfer with assumption. (1) The 
lender must obtain Agency approval 
before consenting to a transfer with an 
assumption of the outstanding debt. 

(2) Rural Development may approve a 
transfer with an assumption of the out-
standing debt if the following condi-
tions are met: 

(i) The transferee must assume the 
entire outstanding debt and acquire all 
property securing the guaranteed loan 
balance; however, the transferor must 
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remain personally liable. The trans-
feror must pay any recapture as a re-
sult of interest subsidy granted, if ap-
plicable, owed at the time of the trans-
fer and assumption. 

(ii) The transferee must meet the eli-
gibility requirements described in sub-
part D of this part. 

(iii) The property must meet the site 
and dwelling requirements described in 
subpart E of this part, or be brought to 
those standards prior to the transfer. 
Guaranteed loans secured by properties 
located in areas that have ceased to be 
rural may be assumed notwithstanding 
the fact that the property is located in 
a non-rural area. 

(iv) The priority of the existing lien 
securing the guaranteed loan must be 
maintained or improved. 

(v) Any new rates and terms must 
not exceed the rates and terms allowed 
for new loans under this part, and the 
interest rate must not exceed the in-
terest rate on the initial loan. 

(vi) A new guarantee fee, calculated 
based on the remaining principal bal-
ance, must be paid to Rural Develop-
ment in accordance with § 3555.107(g). 

(vii) If additional financing is re-
quired to complete the transfer and as-
sumption or to make needed repairs, 
Rural Development may approve a sup-
plemental guaranteed loan provided 
adequate security exists. 

(viii) The lender must verify and doc-
ument their permanent file in accord-
ance with subpart C of this part. 

(ix) A written request supported by 
the lender demonstrating the appli-
cant’s credit worthiness, income eligi-
bility and underwriting analysis must 
be submitted to the Agency for ap-
proval of a transfer and assumption. 

(x) The lender may close the loan in 
accordance with § 3555.107. 

(c) Transfer without approval. If a 
lender becomes aware that a borrower 
has transferred a property without ap-
proval, the lender must take one of the 
following actions: 

(1) Notify Rural Development and 
continue the loan without the guar-
antee; or 

(2) Obtain Agency approval for the 
transfer with assumption; or 

(3) Liquidate the guaranteed loan and 
submit a claim for any loss. 

(d) Transfer without triggering the due- 
on-sale clause. (1) The following types of 
transfers do not trigger due-on-sale 
clauses in security instruments: 

(i) A transfer from the borrower to a 
spouse or children not resulting from 
the death of the borrower; 

(ii) A transfer to a relative, joint ten-
ant, or tenant by the entirety resulting 
from the death of the borrower; 

(iii) A transfer to a spouse or ex- 
spouse resulting from a divorce decree, 
legal separation agreement, or prop-
erty settlement agreement; 

(iv) A transfer to a person other than 
a deceased borrower’s spouse who wish-
es to assume the loan for the benefit of 
persons who were dependent on the de-
ceased borrower at the time of death, if 
the dwelling will be occupied by one or 
more persons who were dependent on 
the borrower at the time of death, and 
there is a reasonable prospect of repay-
ment; or 

(v) A transfer into an inter vivos 
trust in which the borrower does not 
transfer rights of occupancy in the 
property. 

(2) When a transferee obtains a prop-
erty with a guaranteed loan through a 
transfer that does not trigger the due- 
on-sale clause: 

(i) The lender will notify Rural De-
velopment of the transfer; 

(ii) Rural Development will continue 
with the guarantee, whether or not the 
transferee assumes the guaranteed 
loan; 

(iii) The transferee may assume the 
guaranteed loan on the rates and terms 
contained in the promissory note. If 
the account is past due at the time an 
assumption agreement is executed, the 
loan may be re-amortized to bring the 
account current; 

(iv) The transferee may assume the 
guaranteed loan under new rates and 
terms if the transferee applies and is 
eligible. 

(3) Any subsequent transfer of title, 
except upon the death of the inheritor 
or between inheritors to consolidate 
title, will trigger the due-on-sale 
clause. 

[78 FR 73941, Dec. 9, 2013, as amended at 81 
FR 6429, Feb. 8, 2016] 
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§ 3555.257 Unauthorized assistance. 
(a) Unauthorized assistance due to false 

information. (1) If the borrower receives 
a guaranteed loan based on false infor-
mation provided by the borrower, 
Rural Development may require the 
lender to accelerate the guaranteed 
loan. After the lender accelerates the 
loan upon request, the lender may sub-
mit a claim for any loss. If the lender 
fails to accelerate the loan upon re-
quest, Rural Development may reduce 
or void the guarantee. 

(2) If the borrower receives a guaran-
teed loan based on false information 
provided by the lender, Rural Develop-
ment may void the guarantee subject 
to the provisions of § 3555.108. 

(3) If the borrower or lender provides 
false information, Rural Development 
may pursue criminal and civil false 
claim actions, suspension and/or debar-
ment, and take all other appropriate 
action. 

(b) Unauthorized assistance due to in-
accurate information. Rural Develop-
ment will honor a guarantee for a loan 
made to an applicant who receives a 
guaranteed loan based on inaccurate 
information if the applicant was eligi-
ble to receive the guaranteed loan at 
the time it was made, and if the loan 
funds were used only for eligible loan 
purposes. 

§§ 3555.258–3555.299 [Reserved] 

§ 3555.300 OMB control number. 
The report and recordkeeping re-

quirements contained in this subpart 
are currently with the Office of Man-
agement and Budget under review and 
awaiting approval. 

Subpart G—Servicing Non- 
Performing Loans 

§ 3555.301 General servicing tech-
niques. 

In accordance with industry stand-
ards and as provided by the Agency: 

(a) Prompt action. Lenders shall take 
prompt action to collect overdue 
amounts from borrowers to bring a de-
linquent loan current in as short a 
time as possible to avoid foreclosure to 
the extent possible and minimize 
losses. 

(b) Evaluation of borrower. Lenders 
must evaluate loans and take appro-
priate loss mitigation actions in an ef-
fort to resolve any repayment problems 
and provide borrowers with the max-
imum opportunity to become success-
ful homeowners. 

(c) Prompt contact. In the event of de-
fault, the lender shall promptly con-
tact the borrower within a timeframe 
specified by the Agency. 

(d) Determine ability to cure. The lend-
er must make a reasonable effort to ob-
tain from the borrower information re-
garding the reason for default, the bor-
rower’s current financial situation and 
any other necessary information to 
evaluate the borrower’s ability to cure 
the default and determine a feasible 
plan for collection, and/or alternatives 
to foreclosure. 

(e) Communication. Before an account 
becomes 60 days past due and if there is 
no payment arrangement in place, the 
lender must send a certified letter to 
the borrower requesting an interview 
for the purpose of resolving the past 
due account. 

(f) Prior to liquidation. Before an ac-
count becomes 60 days past due or be-
fore initiating liquidation, the lender 
must assess the physical condition of 
the property, determine whether it is 
occupied, and take necessary steps to 
protect the property. 

(g) Maintain documentation. The lend-
er must maintain documentation dem-
onstrating that requirements in this 
subpart have been met and what steps 
have been taken to save a mortgage 
prior to making a decision to foreclose. 

(h) Formal servicing plan. The lender 
must obtain Agency concurrence of a 
formal servicing plan when a bor-
rower’s account is 90 days or more de-
linquent and a method other than fore-
closure is recommended to resolve the 
delinquency. Rural Development may 
issue a written waiver of the need for 
concurrence for some or all servicing 
actions by a lender, on a case-by-case 
basis, if the lender demonstrates that 
it no longer needs the oversight. This 
may be demonstrated by the lender’s 
portfolio performance including, but 
not limited to, lower than average de-
linquency rates, foreclosure rates, or 
loss claim rates. Rural Development 
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may revoke such waiver at any time, 
upon notice and without appeal rights. 

[78 FR 73941, Dec. 9, 2013, as amended at 81 
FR 6429, Feb. 8, 2016] 

§ 3555.302 Protective advances. 
Lenders may pay the following pre- 

liquidation expenses necessary to pro-
tect the security property and charge 
the cost against the borrower’s ac-
count. 

(a) Advances for taxes and insurance. 
Without prior Agency concurrence, 
lenders may advance funds to pay past 
due real estate taxes, hazard and flood 
insurance premiums, and other related 
costs. 

(b) Advances for costs other than taxes 
and insurance. Protective advances for 
costs other than taxes and insurance, 
such as emergency repairs, can be 
made only if the borrower cannot, or 
will not, obtain an additional loan or 
reimbursement from an insurer or the 
borrower has abandoned the property. 
The lender must determine that any 
repairs funded by protective advances 
are cost effective. Repairs funded by 
protective advances must be planned, 
performed and inspected in accordance 
with § 3555.202 and as further described 
by the Agency. The lender must obtain 
prior Agency concurrence or a waiver 
of concurrence as provided for in 
§ 3555.301(h) before issuing protective 
advances under this paragraph only for 
protective advances of a significant 
amount as specified by the Agency. 

[78 FR 73941, Dec. 9, 2013, as amended at 81 
FR 6430, Feb. 8, 2016] 

§ 3555.303 Traditional servicing op-
tions. 

(a) Eligibility. To be eligible for tradi-
tional servicing, all the following con-
ditions must be met: 

(1) The borrower presently occupies 
the property; 

(2) The borrower is in default or fac-
ing imminent default for an involun-
tary reason. A borrower is ‘‘facing im-
minent default’’ if that borrower is 
current or less than 30 days past due on 
the mortgage obligation and is experi-
encing a significant reduction in in-
come or some other hardship that will 
prevent him or her from making the 
next required payment on the mort-

gage during the month in which it is 
due. The borrower must be able to doc-
ument the cause of the imminent de-
fault, which may include, but is not 
limited to, one or more of the following 
types of hardship: 

(i) A reduction in or loss of income 
that was supporting the mortgage loan; 

(ii) A change in household financial 
circumstances; 

(3) The borrower demonstrates a rea-
sonable ability to support repayment 
of the debt in the future; 

(4) There are no adverse property 
conditions that inhibit the inhabit-
ability or use of the property; and 

(5) The borrower has not received as-
sistance due to the submission of false 
information by the borrower. 

(b) Servicing options. The lender must 
consider traditional servicing options 
in the following order to resolve the 
borrower’s default or imminent de-
fault: 

(1) Repayment agreement. A repay-
ment agreement is an informal plan 
lasting 3 months or less to cure short- 
term delinquencies. 

(2) Special forbearance agreement. A 
special forbearance agreement is a 
longer-term formal plan to cure a de-
linquency not to exceed the equivalent 
of 12 months of PITI. The agreement 
may gradually increase monthly pay-
ments in an amount sufficient to repay 
the arrearage over a reasonable 
amount of time and/or temporarily re-
duce or suspend payments for a short 
period. If the borrower is at least 3 
months delinquent, the special forbear-
ance agreement may resume normal 
payments for several months followed 
by a loan modification. 

(3) Loan modification plan. A loan 
modification is a permanent change in 
one or more of the terms of a loan that 
results in a payment the borrower can 
afford and allows the loan to be 
brought current. A loan modification 
must be a written agreement. 

(i) Loan modifications must be a 
fixed interest rate and cannot exceed 
the interest rate of the loan note guar-
antee issued. 

(ii) Loan modifications may cap-
italize all or a portion of the arrearage 
(PITI) and/or reamortization of the bal-
ance due. Capitalization may also in-
clude foreclosure fees and costs, tax 
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and insurance advances, past due an-
nual fees imposed by the lender, but 
not late charges or lender fees. 

(iii) If necessary to demonstrate re-
payment ability, the loan term after 
reamortization may be extended for up 
to 30 years from the date of the loan 
modification. 

(iv) The lender’s lien priority cannot 
be adversely affected by providing a 
loan modification. 

(v) The borrower is not required to 
complete a trial payment plan prior to 
making the scheduled payments 
amended by the traditional loan serv-
icing loan modification. 

(c) Terms of loan note guarantee. Use 
of traditional servicing options does 
not change the terms of the loan note 
guarantee except when the traditional 
servicing option meets the require-
ments of § 3555.303(b)(3)(iv). The loan 
guarantee will apply to loan terms ex-
tending beyond the 30 year loan term 
from the date of origination when a 
loan modification meets the criteria 
set forth in § 3555.303(b)(3)(iv). 

[78 FR 73941, Dec. 9, 2013, as amended at 81 
FR 6430, Feb. 8, 2016] 

§ 3555.304 Special servicing options. 
(a) General. (1) Lenders must exhaust 

traditional servicing options outlined 
in this part or have determined that 
use of traditional servicing options 
would not resolve the delinquency, 
prior to special servicing options. 
Lenders must exhaust special servicing 
options prior to liquidation in accord-
ance with §§ 3555.305 or 3555.306. 

(2) Lenders must obtain Agency con-
currence or a waiver as provided in 
§ 3555.301(h) before implementing any 
special servicing options. 

(3) Use of special loan servicing does 
not change the terms of the loan note 
guarantee. 

(4) Special servicing options shall be 
used in the order established in this 
section to bring the borrower’s mort-
gage payment to income ratio as close 
as possible to, but not less than, 31 per-
cent. 

(b) Conditions for special servicing op-
tions. In addition to the requirements 
in § 3555.303(a), the following conditions 
apply to all special loan servicing: 

(1) The borrower’s total debt to in-
come ratio following the special loan 

servicing must not exceed 55 percent. 
Prior to servicing a borrower’s account 
with special loan servicing, the lender 
must verify the borrower’s income and 
total debt. 

(2) The borrower must successfully 
complete a trial payment plan of suffi-
cient duration, as determined by the 
Agency, to demonstrate that the bor-
rower will be able to make regularly 
scheduled payments as modified by the 
special loan servicing. 

(3) Expenses related to special loan 
servicing including, but not limited to, 
title search and recording fees shall 
not be charged to the borrower. How-
ever, if a foreclosure was initiated and 
canceled prior to special loan serv-
icing, legal fees and costs for work per-
formed in relation to the foreclosure 
costs before the cancellation date may 
be charged to the borrower. 

(4) Capitalization of late charges and 
lender fees is not permitted in the spe-
cial loan servicing option. 

(c) Extended-term loan modification. 
The Lender may modify the loan by re-
ducing the interest rate to a level at or 
below the maximum allowable interest 
rate and extending the repayment term 
up to a maximum of 40 years from the 
date of loan modification. The loan 
guarantee will apply to loan terms ex-
tending beyond the 30 year loan term 
from the date of origination when a 
loan modification meets the criteria 
set forth in this section. 

(1) The interest rate must be fixed. 
The interest rate cannot exceed the in-
terest rate of the loan note guarantee 
issued. When reducing the interest 
rate, the maximum rate is subject to 
paragraph (c)(2) of this section. 

(2) The Agency may establish the 
maximum allowable interest rate by 
publishing a notice of a change in in-
terest rate. A notice of change in inter-
est rate will be published as authorized 
in Exhibit B of subpart A of part 1810 of 
this chapter (RD Instruction 440.1, 
available in any Rural Development of-
fice) or online at http://www.rd.usda.gov/ 
publications/regulations-guidelines/in-
structions. If the maximum allowable 
interest rate has not been so estab-
lished, it shall be 50 basis points great-
er than the most recent Freddie Mac 
Weekly Primary Mortgage Market Sur-
vey (PMMS) rate for 30-year fixed-rate 
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mortgages (U.S. average) rounded to 
the nearest one-eighth of one percent 
(0.125%), as of the date the loan modi-
fication is approved. 

(3) The term shall be extended only 
as long as is necessary to achieve the 
targeted mortgage payment to income 
ratio after the interest rate has been 
fixed at a level at or below the max-
imum allowable rate. 

(4) If the targeted mortgage payment 
to income ratio cannot be achieved 
using an extended-term loan modifica-
tion alone, the lender may consider a 
mortgage recovery advance under this 
section in addition to the extended- 
term loan modification. 

(d) Mortgage recovery advance. (1) The 
maximum amount of a mortgage recov-
ery advance is the sum of arrearages 
not to exceed 12 months of PITI, an-
nual fees, legal fees and foreclosure 
costs related to a cancelled foreclosure 
action, and principal reduction. 

(2) The maximum amount of a mort-
gage recovery advance is 30 percent of 
the unpaid principal balance as of the 
date of default, minus any arrearages 
advanced to cure the default and any 
foreclosure costs incurred to that 
point. The Agency may change the 
maximum amount of mortgage recov-
ery advance by publication in the FED-
ERAL REGISTER. 

(3) The principal deferment amount 
for a specific case shall be limited to 
the amount that will bring the bor-
rower’s total monthly mortgage pay-
ment to 31 percent of gross monthly in-
come. 

(4) The lender may file a claim pursu-
ant to Subpart H of this part for reim-
bursement of reasonable title search 
and/or recording fees in connection 
with the promissory note and mortgage 
or deed-of-trust, not to exceed a max-
imum amount specified by the Agency. 

(5) Prior to making a mortgage re-
covery advance, the lender must per-
form an escrow analysis to ensure that 
the payment made on behalf of the bor-
rower accurately reflects the escrow 
amount required for taxes and insur-
ance. 

(6) The following terms apply to the 
repayment of mortgage recovery ad-
vances: 

(i) The mortgage recovery advance 
note and subordinate mortgage or 
deed-of-trust shall be interest-free. 

(ii) Borrowers are not required to 
make any monthly or periodic pay-
ments on the mortgage recovery ad-
vance note; however, borrowers may 
voluntarily submit partial payments 
without incurring any prepayment pen-
alty. 

(iii) The due date for the mortgage 
recovery advance note shall be the due 
date of the guaranteed note held by the 
lender, as modified by the special loan 
servicing. Prior to the due date on the 
mortgage recovery advance note, pay-
ment in full under the note is due at 
the earlier of the following: 

(A) When the first lien mortgage and 
the guaranteed note are paid off; or 

(B) When the borrower transfers title 
to the property by voluntary or invol-
untary means. 

(iv) Repayment of all or part of the 
mortgage recovery advance must be re-
mitted directly to the Agency by the 
borrower. 

(v) The Agency will collect this Fed-
eral debt from the borrower by any 
available means if the mortgage recov-
ery advance is not repaid based on the 
terms outlined in the promissory note 
and mortgage or deed-of-trust. 

(7) The lender may request reim-
bursement from the Agency for a mort-
gage recovery advance. A fully sup-
ported and documented claim for reim-
bursement must be submitted to the 
Agency within 60 days of the advance 
being executed by the borrower. The 
borrower must execute a promissory 
note payable to the Agency and a 
mortgage or deed-of-trust in recordable 
form perfecting a lien naming the 
Agency as the secured party for the 
amount of the mortgage recovery ad-
vance. The lender shall properly record 
the mortgage or deed-of-trust in the 
appropriate local real estate records 
and provide the original promissory 
note to the Agency. 

(8) A loss claim filed by a lender will 
be adjusted by any amount of mortgage 
recovery advance reimbursed to the 
lender by the Agency. 

[78 FR 73941, Dec. 9, 2013, as amended at 81 
FR 6430, Feb. 8, 2016] 

VerDate Sep<11>2014 09:11 Apr 13, 2017 Jkt 241026 PO 00000 Frm 00480 Fmt 8010 Sfmt 8010 Y:\SGML\241026.XXX 241026pm
an

gr
um

 o
n 

D
S

K
3G

D
R

08
2P

R
O

D
 w

ith
 C

F
R



471 

Rural Housing Service, USDA § 3555.306 

§ 3555.305 Voluntary liquidation. 

The lender must have exhausted the 
servicing options outlined in §§ 3555.302 
through 3555.304 to cure the delin-
quency before considering voluntary 
liquidation. The methods of voluntary 
liquidation of the security property 
outlined in this section may be used to 
protect the interests of the Govern-
ment. The lender must obtain prior 
Agency concurrence or a waiver as pro-
vided by § 3555.301(h). 

(a) Eligibility. To be eligible for vol-
untary liquidation, the following con-
ditions must be met: 

(1) The loan must be at least 30 days 
delinquent; 

(2) The default was caused by an in-
voluntary reason; and 

(3) The borrower must presently oc-
cupy the property except in situations 
where the borrower does not occupy 
the property due to the same involun-
tary reason that led to the default. 

(b) Pre-foreclosure or short sale. The 
borrower may sell the security prop-
erty for a price that represents its fair 
market value. The sale price, less any 
reasonable and customary sale or clos-
ing costs incurred by the borrower, 
must be applied to the borrower’s ac-
count. 

(c) Deed in lieu of foreclosure. The 
lender may accept a deed in lieu of 
foreclosure if it will result in a lesser 
loss claim than if foreclosure occurs. 

(d) Offer by junior lienholder. If a jun-
ior lienholder makes an offer in the 
amount of at least the anticipated net 
recovery value, as calculated in accord-
ance with § 3555.353, the lender may as-
sign the note and mortgage to the jun-
ior lienholder. 

(e) Other methods of voluntary liquida-
tion. The lender may propose other 
methods of voluntary liquidation that 
are consistent with this section if the 
lender fully documents how the pro-
posal will result in a savings to the 
Government. 

§ 3555.306 Liquidation. 
(a) General. (1) When a lender deter-

mines that a borrower is unable or un-
willing to meet loan obligations with 
servicing options under this subpart, 
the lender must accelerate the guaran-
teed loan and, if necessary, foreclose. 

(2) Prior to acceleration the lender 
must have advised the borrower, in 
writing, of available foreclosure avoid-
ance options and the borrower must 
have failed to request such options. 

(3) The lender must accelerate the 
guaranteed loan, with a demand letter, 
when the account is three scheduled 
payments past due unless there is a 
reasonable prospect of resolving the de-
linquency through another method. 

(4) The borrower is responsible for all 
expenses associated with liquidation 
and acquisition. 

(b) Foreclosure. (1) The lender must 
initiate foreclosure within 90 calendar 
days of the decision to liquidate unless 
Federal, State, or local law requires 
that foreclosure action be delayed. 
When there is a legal delay (such as 
bankruptcy), foreclosure must be initi-
ated within 90 calendar days after it 
becomes possible to do so. Foreclosure 
initiation begins with the first public 
action required by law such as filing a 
complaint or petition, recording a no-
tice of default, or publication of a no-
tice of sale. 

(2) Lenders must exercise due dili-
gence in completing the liquidation 
process to ensure the foreclosure is 
cost effective, expeditious, and com-
pleted in an efficient manner, as other-
wise provided by the Agency. The lend-
er must choose the foreclosure method 
representing the best interest of the 
Federal Government. 

(3) The lender’s decision to bid at 
foreclosure and any bid amount will be 
based upon the property value, whether 
the property value is sufficient to 
cover the existing debt and incurred 
costs, and any potential to recover a 
deficiency. The lender will encourage 
third party bidding at a foreclosure 
sale when the total debt, including the 
cost of acquiring, managing and dis-
posing of the property, if acquired, is 
greater than the gross proceeds ex-
pected from a foreclosure sale at mar-
ket value. 

(c) Unless State law imposes other 
requirements, the lender may reinstate 
an accelerated account if the borrower 
pays, or makes acceptable arrange-
ments to pay, all past-due amounts, 
any protective advances, and any fore-
closure-related costs incurred by the 
lender. 
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(d) Bankruptcy. (1) When a borrower 
files a petition in bankruptcy, the lend-
er must suspend collection and fore-
closure actions in accordance with 
Title 11 of the United States Code. 

(2) The lender may accept convey-
ance of security property by the trust-
ee in the bankruptcy, or the borrower, 
if the bankruptcy court has approved 
the transaction, and the lender will ac-
quire title free of all liens and encum-
brances except the lender’s liens. 

(3) Whenever possible after the bor-
rower has filed for protection under 
Chapter 7 of Title 11 of the United 
States Code, a reaffirmation agreement 
will be signed by the borrower and ap-
proved by the bankruptcy court prior 
to discharge, if the lender and the bor-
rower decide to continue with the loan. 

(4) The lender must protect the guar-
anteed loan debt and all collateral se-
curing the loan in bankruptcy pro-
ceedings. 

(5) The lender can include principal 
and interest lost as a result of bank-
ruptcy proceedings in any claim filed 
in accordance with § 3555.354. 

(e) Maintain condition of security prop-
erty. The lender must make reasonable 
and prudent efforts to ensure that the 
condition of the security property is 
maintained during any liquidation, ac-
quisition, and sale of the property. 
These efforts include, but are not lim-
ited to, periodic inspections, per-
forming necessary repairs, winteriza-
tion, securing the property, removing 
debris, yard maintenance and ensuring 
the continuance of property insurance. 
The lender must identify, determine 
the cause, and document any environ-
mental hazard affecting the value of 
the security property. The lender must 
retain a record of all efforts to main-
tain the condition of the security prop-
erty. 

(f) Managing and disposing of REO 
property. Lenders will expeditiously 
gain possession of the REO property in 
a manner designed to ensure maximum 
recovery as follows. 

(1) The lender must prepare and 
maintain a disposition plan on all ac-
quired properties. The lender will sub-
mit the property disposition plan and 
any subsequent changes for Agency 
concurrence in a timely manner as 
specified by the Agency. The lender 

may obtain a waiver of the concurrence 
requirement as provided for in 
§ 3555.301(h). The plan will include the 
proposed method for sale of the prop-
erty, the estimated value based on an 
appraisal, minimum sale price, 
itemized estimated costs of the sale, 
and any other information that could 
impact the amount of loss on the loan. 

(2) The lender will make all reason-
able efforts to sell the property within 
9 months from the later of either the 
foreclosure sale or expiration of any re-
demption period. The Agency may 
grant an extension of the permissible 
marketing period in limited cir-
cumstances including, but not limited 
to, when a separate legal action is nec-
essary to gain possession of the prop-
erty following foreclosure or when the 
lender has or is in final negotiation for 
a firm purchase agreement. If the prop-
erty is on American Indian restricted 
land, an additional 3 month marketing 
period is permitted. 

(3) The lender must notify the Agen-
cy when the property has not been sold 
within 30 days of the expiration of the 
permissible marketing period. If the 
REO remains unsold at the end of the 
permissible marketing period, the lend-
er will order a liquidation value ap-
praisal and the Agency will apply an 
acquisition and management resale 
factor to estimate holding and disposi-
tion cost. Interest expenses accrued be-
yond 90 days of the foreclosure sale 
date or expiration of any redemption 
period, whichever is later, will be the 
responsibility of the lender and not 
covered by the guarantee. 

(g) Debt settlement reporting. The lend-
er must report to the IRS and all na-
tional credit reporting repositories any 
debt settled through liquidation. 

[78 FR 73941, Dec. 9, 2013, as amended at 81 
FR 6430, Feb. 8, 2016; 81 FR 31164, May 18, 
2016] 

§ 3555.307 Assistance in natural disas-
ters. 

(a) Policy. Servicers must utilize gen-
eral procedures available under this 
subpart for servicing borrowers af-
fected by natural disasters, as supple-
mented by Rural Development, to min-
imize delinquencies and avoid fore-
closure. 
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(b) Evaluating the damage. Servicers 
are expected to inspect a security prop-
erty whenever they have reason to be-
lieve the property has been damaged. 

(c) Special relief measures. The 
servicer must evaluate on an individual 
case-by-case basis a mortgage that is 
(or becomes) seriously delinquent as 
the result of the borrower’s incurring 
extraordinary damages or expenses re-
lated to the natural disaster. The 
servicer should document its individual 
mortgage file regarding all servicing 
actions taken during this time period. 
The lender must consider all special re-
lief alternatives for disaster assistance 
available to the borrower prior to sus-
pending collection and foreclosure ac-
tivities. The suspension of servicing ac-
tions will expire 90 days from the dec-
laration date of the natural disaster, 
unless otherwise extended by the Agen-
cy. 

(d) Insurance claim settlements. Prior 
to release of hazard insurance proceeds 
because of damage caused by a natural 
disaster, servicers must complete a 
cost and benefit analysis on a case-by- 
case basis to determine if the property 
can be repaired or rebuilt. The 
servicer’s actions must be based on the 
status of the mortgage, the amount of 
insurance proceeds, and the length of 
time required repairing or recon-
structing the property, and the market 
conditions in the area. If the property 
will not be repaired or rebuilt, the in-
surance proceeds must be applied to 
the unpaid principal loan balance. 

[78 FR 73941, Dec. 9, 2013, as amended at 81 
FR 6430, Feb. 8, 2016] 

§§ 3555.308–3555.349 [Reserved] 

§ 3555.350 OMB control number. 
The report and recordkeeping re-

quirements contained in this subpart 
are currently with the Office of Man-
agement and Budget under review and 
awaiting approval. 

Subpart H—Collecting on the 
Guarantee 

§ 3555.351 Loan guarantee limits. 
(a) Original loan amount. For the pur-

poses of this section, the term ‘‘Origi-
nal Loan Amount’’ means the original 
promissory note amount minus any 

loans funds not actually disbursed to 
the borrower or on behalf of the bor-
rower at the time the SFHGLP loan 
was made or thereafter. 

(b) Maximum loss payment. The max-
imum payment for a loss sustained by 
the lender under the SFHGLP is the 
lesser of: 

(1) 90 percent of the Original Loan 
Amount; or 

(2) 100 percent of any loss equal to or 
less than 35 percent of the Original 
Loan Amount plus 85 percent of any re-
maining loss up to 65 percent of the 
Original Loan Amount. 

§ 3555.352 Loss covered by the guar-
antee. 

Subject to § 3555.351, the loss claim 
payment will be calculated as the dif-
ference between the Total Indebtedness 
on the loan and the Net Recovery 
Value calculated according to § 3555.353. 
The Total Indebtedness on the loan in-
cludes: 

(a) Principal balance. The unpaid prin-
cipal balance; 

(b) Accrued interest. Accrued interest 
at the guaranteed loan note rate from 
the last day interest was paid by the 
borrower to the settlement date, as de-
fined at § 3555.10; 

(c) Additional interest. Additional in-
terest on the unsatisfied principal ac-
crued from the settlement date to the 
date the claim is paid, but not more 
than 90 days from the settlement date; 

(d) Protective advances. Principal and 
interest for protective advances, as de-
scribed in § 3555.303; and 

(e) Liquidation costs. Reasonable and 
customary liquidation costs, such as 
attorney fees, liquidation value ap-
praisals, and foreclosure costs. Annual 
fees advanced by the lender to the 
Agency are ineligible for reimburse-
ment when calculating the loss pay-
ment, as otherwise provided by the 
Agency. 

[78 FR 73941, Dec. 9, 2013, as amended at 81 
FR 31164, May 18, 2016] 

§ 3555.353 Net recovery value. 
The net recovery value of the prop-

erty is determined differently for prop-
erties that have been sold than for 
properties that remain in the lender’s 
inventory at the time the loss claim is 
filed. 
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(a) Actual net recovery value. For a 
property that has been sold when a loss 
claim is filed, net recovery value is cal-
culated as follows: 

(1) The proceeds from the sale plus 
any other amounts recovered, minus 

(2) The amount of actual liquidation 
and disposition costs provided those 
costs are reasonable and customary for 
the area. Costs incurred by in-house 
staff may not be included. 

(b) Anticipated net recovery value. For 
a property that has not sold when a 
loss claim is filed, net recovery value is 
calculated as follows: 

(1) The value of the property as de-
termined by a liquidation value ap-
praisal. The value should be deter-
mined as if the property would be sold 
without the market exposure it would 
ordinarily receive in a normal trans-
action, or within 90 days, minus; 

(2) The amount of actual liquidation 
expenses and estimated disposition 
costs that are reasonable and cus-
tomary for the area. Costs incurred by 
in-house staff may not be included. 

(i) Actual liquidation expenses are 
the amount of attorney fees and costs, 
etc. incurred to acquire title to the 
property. 

(ii) Estimated disposition costs are 
calculated by Rural Development using 
reasonable and customary cost factors 
appropriate for the area (available in 
any Rural Development office). 

[78 FR 73941, Dec. 9, 2013, as amended at 81 
FR 31165, May 18, 2016] 

§ 3555.354 Loss claim procedures. 
Rural Development may offer author-

ized lenders a web-based automated 
system to calculate, submit or update 
a loss claim request and/or future re-
covery subject to the requirements of 
§ 3555.356. Manual paper loss claims 
may continue to be submitted by some 
lenders. Lenders must make a thor-
ough review of all receipts and ex-
penses prior to submitting a loss claim 
request. Supplemental adjustments to 
the initial claim may be considered, as 
provided by the Agency. 

(a) Sold property. For property that 
has been sold, the lender must submit 
a loss claim within 45 calendar days of 
the sale. Late claims made beyond this 
period of time may be rejected or re-
duced by Rural Development. Instruc-

tions and forms may be obtained from 
Rural Development. 

(b) REO. If the property has not been 
sold, the lender must take the fol-
lowing steps: 

(1) The lender must submit a loss 
claim request that includes a com-
pleted liquidation value appraisal with-
in 30 calendar days of the period end-
ing: 

(i) Nine (9) months after either fore-
closure or the end of any applicable re-
demption period, whichever is later, if 
the property remains unsold and is not 
located on American Indian restricted 
land; or 

(ii) Twelve (12) months after either 
foreclosure or the end of any applicable 
redemption period, whichever is later, 
if the property remains unsold and is 
located on American Indian restricted 
land. Late claims made beyond this pe-
riod of time, or submitted with a liq-
uidation value appraisal not completed 
within the timeframes described in 
paragraphs (b)(1)(i) and (ii) of this sec-
tion, may be rejected. 

(2) The lender must submit a loss 
claim that includes the completed liq-
uidation value appraisal within 30 cal-
endar days of receiving the appraisal. 
Late claims made beyond this period of 
time, or submitted with a liquidation 
value appraisal not completed within 
the timeframes described in paragraphs 
(b)(1)(i) and (ii) of this section, may be 
rejected. 

(c) Deficiency judgments. The lender 
must enforce any judgment for which 
there are current prospects of collec-
tion before submitting a loss claim, 
and amounts collected must be applied 
against the outstanding debt. Rural 
Development will process the loss 
claim if there are no current prospects 
for collection. 

[78 FR 73941, Dec. 9, 2013, as amended at 81 
FR 31165, May 18, 2016] 

§ 3555.355 Reducing or denying the 
claim. 

(a) Determination of loss payment. Sub-
ject to the requirements of § 3555.108, if 
Rural Development determines that 
the amount of the loss was increased 
due to the lender’s failure to comply 
with the conditions of the Loan Note 
Guarantee, the Agency may reduce or 
deny any loss claim by the portion of 
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the loss determined was caused by the 
lender’s action or failure to act. The 
circumstances under which loss claims 
may be denied or reduced include, but 
are not limited to, the following lender 
actions: 

(1) Failure to adhere to required serv-
icing and liquidation procedures as set 
forth in Agency regulations and guid-
ance, including the payment of real es-
tate taxes or hazard insurance when 
due; 

(2) Failure to report defaulted loans 
to Rural Development within required 
timeframes; 

(3) Failure to ensure that the secu-
rity property is adequately maintained 
during liquidation; 

(4) Delay in filing a loss claim; 
(5) Claiming unauthorized expenses; 
(6) Providing unauthorized assist-

ance; 
(7) Failure to obtain the required se-

curity or maintain the security posi-
tion; 

(8) Violating usury laws; 
(9) Negligence, gross negligence or 

misrepresentation; or 
(10) Committing fraud, or failing to 

report knowledge of fraud or false in-
formation. 

(b) Disputes. If the lender disputes the 
loss claim amount determined by Rural 
Development, Rural Development will 
pay the undisputed portion of the loss 
claim, and the lender may appeal the 
decision in accordance with § 3555.4. 

§ 3555.356 Future recovery. 

The lender must notify the Agency 
upon sale of an REO property. If the 
lender recovers additional funds after 
the loss claim has been paid, the pro-
ceeds will be distributed so that the 
total loss to the Government is equiva-
lent to the loss that would have been 
incurred had the recovered amount 
been included in the initial loss cal-
culation. 

§§ 3555.357–3555.399 [Reserved] 

§ 3555.400 OMB control number. 

The report and recordkeeping re-
quirements contained in this subpart 
are currently with the Office of Man-
agement and Budget under review and 
awaiting approval. 

PART 3560—DIRECT MULTI-FAMILY 
HOUSING LOANS AND GRANTS 

Subpart A—General Provisions and 
Definitions 

Sec. 
3560.1 Applicability and purpose. 
3560.2 Civil rights. 
3560.3 Environmental review requirements. 
3560.4 Compliance with other Federal re-

quirements. 
3560.5 State, local or tribal laws. 
3560.6 Borrower responsibility and require-

ments. 
3560.7 Delegation of responsibility. 
3560.8 Administrator’s exception authority. 
3560.9 Reviews and appeals. 
3560.10 Conflict of interest. 
3560.11 Definitions. 
3560.12–3560.49 [Reserved] 
3560.50 OMB control number. 

Subpart B—Direct Loan and Grant 
Origination 

3560.51 General. 
3560.52 Program objectives. 
3560.53 Eligible use of funds. 
3560.54 Restrictions on the use of funds. 
3560.55 Applicant eligibility requirements. 
3560.56 Processing section 515 housing pro-

posals. 
3560.57 Designated places for section 515 

housing. 
3560.58 Site requirements. 
3560.59 Environmental review requirements. 
3560.60 Design requirements. 
3560.61 Loan security. 
3560.62 Technical, legal, insurance, and 

other services. 
3560.63 Loan limits. 
3560.64 Initial operating capital contribu-

tion. 
3560.65 Reserve account. 
3560.66 Participation with other funding or 

financing sources. 
3560.67 Rates and terms for section 515 

loans. 
3560.68 Permitted return on investment 

(ROI). 
3560.69 Supplemental requirements for con-

gregate housing and group homes. 
3560.70 Supplemental requirements for man-

ufactured housing. 
3560.71 Construction financing. 
3560.72 Loan closing. 
3560.73 Subsequent loans. 
3560.74 Loan for final payments. 
3560.75–3560.99 [Reserved] 
3560.100 OMB control number. 

Subpart C—Borrower Management and 
Operations Responsibilities 

3560.101 General. 
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3560.102 Housing project management. 
3560.103 Maintaining housing projects. 
3560.104 Fair housing. 
3560.105 Insurance and taxes. 
3560.106–3560.149 [Reserved] 
3560.150 OMB control number. 

Subpart D—Multi-Family Housing 
Occupancy 

3560.151 General. 
3560.152 Tenant eligibility. 
3560.153 Calculation of household income 

and assets. 
3560.154 Tenant selection. 
3560.155 Assignment of rental units and oc-

cupancy policies. 
3560.156 Lease requirements. 
3560.157 Occupancy rules. 
3560.158 Changes in tenant eligibility. 
3560.159 Termination of occupancy. 
3560.160 Tenant grievances. 
3560.161–3560.199 [Reserved] 
3560.200 OMB control number. 

Subpart E—Rents 

3560.201 General. 
3560.202 Establishing rents and utility al-

lowances. 
3560.203 Tenant contributions. 
3560.204 Security deposits and membership 

fees. 
3560.205 Rent and utility allowance changes. 
3560.206 Conversion to Plan II (Interest 

Credit). 
3560.207 Annual adjustment factors for Sec-

tion 8 units. 
3560.208 Rents during eviction or failure to 

recertify. 
3560.209 Rent collection. 
3560.210 Special note rents (SNRs). 
3560.211–3560.249 [Reserved] 
3560.250 OMB control number. 

Subpart F—Rental Subsidies 

3560.251 General. 
3560.252 Authorized rental subsidies. 
3560.253 [Reserved] 
3560.254 Eligibility for rental assistance. 
3560.255 Requesting rental assistance. 
3560.256 Rental assistance payments. 
3560.257 Assigning rental assistance. 
3560.258 Terms of agreement. 
3560.259 Transferring rental assistance. 
3560.260 Rental subsidies from non-Agency 

sources. 
3560.261 Improperly advanced rental assist-

ance. 
3560.262–3560.299 [Reserved] 
3560.300 OMB control number. 

Subpart G—Financial Management 

3560.301 General. 

3560.302 Accounting, bookkeeping, budg-
eting, and financial management sys-
tems. 

3560.303 Housing project budgets. 
3560.304 Initial operating capital. 
3560.305 Return on investment. 
3560.306 Reserve account. 
3560.307 Reports. 
3650.308 Annual financial reports. 
3560.309 Advancement (loan) of funds to a 

RRH project by the owner, member of 
the organization, or agent of the owner. 

3560.310–3560.349 [Reserved] 
3560.350 OMB control number. 

Subpart H—Agency Monitoring 

3560.351 General. 
3560.352 Agency monitoring scope, purpose, 

and borrower responsibilities. 
3560.353 Scheduling of on-site monitoring 

reviews. 
3560.354 Borrower response to monitoring 

review notifications. 
3560.355–3560.399 [Reserved] 
3560.400 OMB control number. 

Subpart I—Servicing 

3560.401 General. 
3560.402 Loan payment processing. 
3560.403 Account servicing. 
3560.404 Final loan payments. 
3560.405 Borrower organizational structure 

or ownership interest changes. 
3560.406 MFH ownership transfers or sales. 
3560.407 Sales or other disposition of secu-

rity property. 
3560.408 Lease of security property. 
3560.409 Subordinations or junior liens 

against security property. 
3560.410 Consolidations. 
3560.411–3560.449 [Reserved] 
3560.450 OMB control number. 

Subpart J—Special Servicing, Enforcement, 
Liquidation, and Other Actions 

3560.451 General. 
3560.452 Monetary and non-monetary de-

faults. 
3560.453 Workout agreements. 
3560.454 Special servicing actions related to 

housing operations. 
3560.455 Special servicing actions related to 

loan accounts. 
3560.456 Liquidation. 
3560.457 Negotiated debt settlement. 
3560.458 Special property circumstances. 
3560.459 Special borrower circumstances. 
3560.460 Double damages. 
3560.461 Enforcement provisions. 
3560.462 Money laundering. 
3560.463 Obstruction of Federal audits. 
3560.464–3560.499 [Reserved] 
3560.500 OMB control number. 
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Subpart K—Management and Disposition 
of Real Estate Owned (REO) Properties 

3560.501 General. 
3560.502 Tenant notifications and assist-

ance. 
3560.503 Disposition of REO property. 
3560.504 Sales price and bidding process. 
3560.505 Agency loans to finance purchases 

of REO properties. 
3560.506 Conversion of single family type 

REO property to MFH use. 
3560.507–3560.549 [Reserved] 
3560.550 OMB control number. 

Subpart L—Off-Farm Labor Housing 

3560.551 General. 
3560.552 Program objectives. 
3560.553 Loan and grant purposes. 
3560.554 Use of funds restrictions. 
3560.555 Eligibility requirements for off- 

farm labor housing loans and grants. 
3560.556 Application requirements and proc-

essing. 
3560.557 [Reserved] 
3560.558 Site requirements. 
3560.559 Design and construction require-

ments. 
3560.560 Security. 
3560.561 Technical, legal, insurance and 

other services. 
3560.562 Loan and grant limits. 
3560.563 Initial operating capital. 
3560.564 Reserve accounts. 
3560.565 Participation with other funding or 

financing sources. 
3560.566 Loan and grant rates and terms. 
3560.567 Establishing the profit base on ini-

tial investment. 
3560.568 Supplemental requirements for sea-

sonal off-farm labor housing. 
3560.569 Supplemental requirements for 

manufactured housing. 
3560.570 Construction financing. 
3560.571 Loan and grant closing. 
3560.572 Subsequent loans. 
3560.573 Rental assistance. 
3560.574 Operating assistance. 
3560.575 Rental structure and changes. 
3560.576 Occupancy restrictions. 
3560.577 Tenant priorities for labor housing. 
3560.578 Financial management of labor 

housing. 
3560.579 Servicing off-farm labor housing. 
3560.580–3560.599 [Reserved] 
3560.600 OMB control number. 

Subpart M—On-Farm Labor Housing 

3560.601 General. 
3560.602 Program objectives. 
3560.603 Loan purposes. 
3560.604 Restrictions on use of funds. 
3560.605 Eligibility requirements. 
3560.606 Application requirements and proc-

essing. 

3560.607 [Reserved] 
3560.608 Site and construction require-

ments. 
3560.609 [Reserved] 
3560.610 Security. 
3560.611 Technical, legal, insurance and 

other services. 
3560.612 Loan limits. 
3560.613 [Reserved] 
3560.614 Reserve accounts. 
3560.615 Participation with other funding 

sources. 
3560.616 Rates and terms. 
3560.617 [Reserved] 
3560.618 Supplemental requirements for on- 

farm labor housing. 
3560.619 Supplemental requirements for 

manufactured housing. 
3560.620 Construction financing. 
3560.621 Loan closing. 
3560.622 Subsequent loans. 
3560.623 Housing management and oper-

ations. 
3560.624 Occupancy restrictions. 
3560.625 Maintaining the physical asset. 
3560.626 Affirmative Fair Housing Mar-

keting Plan. 
3560.627 Response to resident complaints. 
3560.628 Establishing and modifying rental 

charges. 
3560.629 Security deposits. 
3560.630 Financial management. 
3560.631 Agency monitoring. 
3560.632–3560.649 [Reserved] 
3560.650 OMB control number. 

Subpart N—Housing Preservation 

3560.651 General. 
3560.652 Prepayment and restrictive-use cat-

egories. 
3560.653 Prepayment requests. 
3560.654 Tenant notification requirements. 
3560.655 Agency requested extension. 
3560.656 Incentives offers. 
3560.657 Processing and closing incentive of-

fers. 
3560.658 Borrower rejection of the incentive 

offer. 
3560.659 Sale or transfer to nonprofit orga-

nizations and public bodies. 
3560.660 Acceptance of prepayments. 
3560.661 Sale or transfers. 
3560.662 Restrictive-use provisions and 

agreements. 
3560.663 Post-payment responsibilities for 

loans subject to continued restrictive-use 
provisions. 

3560.664–3560.699 [Reserved] 
3560.700 OMB control number. 

Subpart O—Unauthorized Assistance 

3560.701 General. 
3560.702 Unauthorized assistance sources 

and situations. 
3560.703 Identification of unauthorized as-

sistance. 
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3560.704 Unauthorized assistance determina-
tion notice. 

3560.705 Recapture of unauthorized assist-
ance. 

3560.706 Offsets. 
3560.707 Program participation and correc-

tive actions. 
3560.708 Unauthorized assistance received 

by tenants. 
3560.709 Demand letter. 
3560.710–3560.749 [Reserved] 
3560.750 OMB control number. 

Subpart P—Appraisals 

3560.751 General. 
3560.752 Appraisal use, request, review, and 

release. 
3560.753 Agency appraisal standards and re-

quirements. 
3560.754–3560.799 [Reserved] 
3560.800 OMB control number. 

AUTHORITY: 42 U.S.C. 1480. 

SOURCE: 69 FR 69106, Nov. 26, 2004, unless 
otherwise noted. 

Subpart A—General Provisions 
and Definitions 

§ 3560.1 Applicability and purpose. 
(a) This part sets forth requirements, 

policies, and procedures for multi-fam-
ily housing (MFH) direct loan and 
grant programs to serve eligible very- 
low, low- and moderate income house-
holds. The programs covered by this 
part are authorized by title V of the 
Housing Act of 1949 and are: 

(1) Section 515 Rural Rental Housing, 
which includes congregate housing, group 
homes, and Rural Cooperative Housing. 
Section 515 loans may be made to fi-
nance multi-family units in rural areas 
as defined in § 3560.11. 

(2) Sections 514 and 516 Farm Labor 
Housing loans and grants. Housing 
under these programs may be built in 
any area with a need and demand for 
housing for farm workers. 

(3) Section 521 Rental Assistance. A 
project-based tenant rent subsidy 
which may be provided to Rural Rental 
Housing and Farm Labor Housing fa-
cilities. 

(b) The programs covered by this part 
provide economically designed and con-
structed rural rental, cooperative, and 
farm labor housing and related facili-
ties operated and managed in an afford-
able, decent, safe, and sanitary man-
ner. 

(c) Internal Agency procedures con-
taining details for Agency processing 
under these regulations can be found in 
the program handbooks, available in 
any Rural Development office, or from 
the Rural Development Web site. 

§ 3560.2 Civil rights. 
(a) As per the Fair Housing Act, as 

amended and section 504 of the Reha-
bilitation Act of 1973, all actions taken 
by recipients of loans and grants will 
be conducted without regard to race, 
color, religion, sex, familial status, na-
tional origin, age, or disability. These 
actions include any actions in the sale, 
rental, or advertising of the dwellings, 
in the provision of brokerage services, 
or in residential real estate trans-
actions involving Rural Housing Serv-
ice (RHS) assistance. It is unlawful for 
a borrower or grantee or an agent of a 
borrower or grantee: 

(1) To refuse to make reasonable ac-
commodations in rules, policies, prac-
tices, or services that would provide a 
person with a disability an opportunity 
to use or continue to use a dwelling 
unit and all public and common use 
areas; or 

(2) To refuse to provide a reasonable 
accommodation at the borrower’s ex-
pense that would not cause an undue fi-
nancial or administrative burden, or to 
refuse to allow an individual with a 
disability to make reasonable modi-
fications to the unit at their own ex-
pense with the understanding that the 
owner may require the tenant to return 
the unit to its original condition when 
the unit is vacated by the tenant mak-
ing the modifications (see § 3560.104(c)). 

(b) Borrowers and grantees must take 
reasonable steps to ensure that Lim-
ited English Proficiency (LEP) persons 
receive the language assistance nec-
essary to afford them meaningful ac-
cess to USDA programs and activities, 
free of charge. Failure to ensure that 
LEP persons can effectively participate 
in or benefit from federally-assisted 
programs and activities may violate 
the prohibition under Title VI of the 
Civil Rights Act of 1964, 42 U.S.C. 2000d 
and Title VI regulations against na-
tional origin discrimination. USDA has 
issued guidance to clarify the respon-
sibilities of recipients and subrecipi-
ents who receive financial assistance 
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from USDA and to assist them in ful-
filling their responsibilities to LEP 
persons under Title VI of the Civil 
Rights Act, as amended, and imple-
menting regulations. 

(c) Any tenant/member or prospec-
tive tenant seeking occupancy in or 
use of facilities financed by the Agency 
who believes he or she is being dis-
criminated against because of race, 
color, religion, sex, familial status, na-
tional origin, or disability may file a 
complaint in person with, or by mail to 
the U. S. Department of Agriculture’s 
Office of Civil Rights, Room 326–W, 
Whitten Building, 14th and Independ-
ence Avenue, Washington, DC 20410. 
Complaints received by Agency em-
ployees must be directed to the Na-
tional Office Civil Rights staff through 
the State Civil Rights Manager/Coordi-
nator. 

(d) Borrowers or grantees that fail to 
comply with the requirements of fed-
eral civil rights requirements are sub-
ject to sanctions authorized by law. 
The following are the major civil 
rights laws affecting multifamily hous-
ing loan and grant programs: 

(1) Equal Credit Opportunity Act 
(ECOA). 

(2) Title VI of the Civil Rights Act of 
1964. 

(3) Title VIII of the Civil Rights Act 
of 1968. 

(4) Section 504 of the Rehabilitation 
Act of 1973. 

(5) Age Discrimination Act of 1975. 
(6) Title IX of the Education Amend-

ments of 1972. 

§ 3560.3 Environmental review re-
quirements. 

RHS will consider environmental im-
pacts of proposed housing as equal with 
economic, social, and other factors. By 
working with applicants, Federal agen-
cies, Indian tribes, state and local gov-
ernments, interested citizens, and or-
ganizations, RHS will formulate ac-
tions that advance program goals in a 
manner that protects, enhances, and 
restores environmental quality. Ac-
tions taken under this part must com-
ply with the environmental review re-
quirements in accordance with 7 CFR 
part 1970. Servicing actions as defined 
in § 1970.6 of this title are part of finan-
cial assistance already provided and do 

not require additional NEPA review. 
However, certain post-financial assist-
ance actions that have the potential to 
have an effect on the environment, 
such as lien subordinations, sale or 
lease of Agency-owned real property, or 
approval of a substantial change in the 
scope of a project, as defined in § 1970.8 
of this title, are actions for the pur-
poses of this part. 

[81 FR 11049, Mar. 2, 2016] 

§ 3560.4 Compliance with other Fed-
eral requirements. 

RHS is responsible for ensuring that 
the application is in compliance with 
all applicable Federal requirements, in-
cluding the following specific require-
ments: 

(a) Intergovernmental review. 7 CFR 
part 3015, subpart V, or any successor 
regulation, including the Agency sup-
plemental administrative instruction, 
RD Instruction 1970–I, ‘Intergovern-
mental Review,’ available in any Agen-
cy office or on the Agency’s Web site. 

(b) National flood insurance. The Na-
tional Flood Insurance Act of 1968, as 
amended by the Flood Disaster Protec-
tion Act of 1973; the National Flood In-
surance Reform Act of 1994; and 7 CFR 
part 1806, subpart B, or any successor 
regulation. 

(c) Clean Air Act and Water Pollution 
Control Act Requirements. For any con-
tract, all applicable standards, orders 
or requirements issued under section 
306 of the Clean Air Act; section 508 of 
the Clean Water Act, Executive Order 
11738, and 40 CFR part 32. 

(d) Historic preservation requirements. 
The provisions of 7 CFR part 1901, sub-
part F or any successor regulation. 

(e) Lead-based paint requirements. The 
applicable provisions of 24 CFR part 35, 
subparts A through D, J, and R, as pub-
lished by the U.S. Department of Hous-
ing and Urban Development. 

[69 FR 69106, Nov. 26, 2004, as amended at 76 
FR 80731, Dec. 27, 2011] 

§ 3560.5 State, local or tribal laws. 

Borrowers must comply with all ap-
plicable state and local laws, and laws 
of Federally-recognized Indian tribes 
to the extent they are not inconsistent 
with this part. 
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§ 3560.6 Borrower responsibility and 
requirements. 

(a) Borrower responsibilities and re-
quirements specified in this part may 
be carried out by an individual or enti-
ty designated by the borrower to act on 
behalf of the borrower such as a resi-
dent manager or management agent. 
Ultimate accountability to the Agency, 
however, is with the borrower whether 
or not the borrower designated another 
person or entity to act on the bor-
rower’s behalf. 

(b) Borrowers who have not executed 
a loan agreement, and who were not re-
quired to execute a loan agreement by 
the regulations in effect at the time of 
their loan closing are exempt from the 
requirements of subparts D through G 
of this part, as long as the borrower is 
not in default of any applicable re-
quirement, security instrument, pay-
ment, or any other agreement with the 
Agency. Such borrowers must provide 
evidence of tenant income eligibility in 
accordance with § 3560.152(a), except in 
Farm Labor Housing where the tenant 
is not paying shelter cost. 

§ 3560.7 Delegation of responsibility. 

The RHS Administrator may dele-
gate, on an individual or other basis, 
any decision-making responsibility for 
Agency programs, unless otherwise 
noted. 

§ 3560.8 Administrator’s exception au-
thority. 

The RHS Administrator may make 
an exception to any provision of this 
part or address any omissions provided 
that the exception is consistent with 
the applicable statute, does not ad-
versely affect the interest of the Fed-
eral Government, and does not ad-
versely affect the accomplishment of 
the purposes of the MFH programs or 
application of the requirement would 
result in undue hardship on the ten-
ants. Exception requests presented to 
the RHS Administrator must have the 
concurrence of a Rural Development 
State Director or a Deputy Adminis-
trator for MFH. 

§ 3560.9 Reviews and appeals. 

Rural Housing Service decisions may 
be appealed pursuant to 7 CFR part 11. 

§ 3560.10 Conflict of interest. 
To reduce the potential for employee 

conflict of interest, all RHS activities 
will be conducted in accordance with 7 
CFR part 1900, subpart D. 

§ 3560.11 Definitions. 
Unless otherwise noted, terms listed 

in this part shall be defined as follows: 
Administrator. The head of the Rural 

Housing Service who reports directly 
to the Under Secretary for Rural De-
velopment in the U.S. Department of 
Agriculture. 

Agency. The Rural Housing Service 
within the Rural Development mission 
area of the U.S. Department of Agri-
culture. 

Amortization. Payment of debt in reg-
ular, periodic installments of principal 
and interest, as opposed to interest 
only payments. 

Applicant. An individual, partnership 
or limited partnership, consumer coop-
erative, trust, state or local public 
agency, corporation, limited liability 
company, nonprofit organization, In-
dian tribe, association, or other entity 
that will be the owner of the project 
for which an application for funding 
from the Agency is submitted. 

Appraisal. As used by the Agency, a 
written report developed by a qualified 
appraiser as established in subpart P 
that concludes an opinion of value(s) 
for a specific real property. 

Assistance. Financial assistance in 
the form of a loan, grant, interest cred-
it, or rental assistance. 

Association of farmers. Two or more 
farmers acting as a single legal entity. 
Association members may include the 
individual members of farming part-
nerships or corporations. 

Borrower. An individual, partnership 
or limited partnership, consumer coop-
erative, trust, state or local public 
agency, corporation, limited liability 
company, nonprofit organization, In-
dian tribe, association, or other entity 
that has received a loan from the Agen-
cy. 

Capital Needs Assessment. A Capital 
Needs Assessment is designed to cap-
ture and report on the immediate and 
the long-range capital needs of an indi-
vidual property. It includes attention 
to site features, mechanical and elec-
trical systems, building exterior and 

VerDate Sep<11>2014 09:11 Apr 13, 2017 Jkt 241026 PO 00000 Frm 00490 Fmt 8010 Sfmt 8010 Y:\SGML\241026.XXX 241026pm
an

gr
um

 o
n 

D
S

K
3G

D
R

08
2P

R
O

D
 w

ith
 C

F
R



481 

Rural Housing Service, USDA § 3560.11 

common area systems, and dwelling 
unit interiors. 

Caretaker. An individual employed by 
a borrower or a management agent to 
handle routine interior and exterior 
maintenance and upkeep of a MFHMFH 
project. 

Congregate housing. A housing pro-
gram authorized by section 515 of the 
Housing Act of 1949 which provides 
housing for elderly persons, individuals 
with disabilities, and families who re-
quire some supervision and central 
services but are otherwise able to care 
for themselves. Such housing does not 
include any licensed healthcare facil-
ity. 

Consumer cooperative. A corporation 
organized under the cooperative laws of 
a state or Federally recognized Indian 
tribe that will own and operate the 
housing on a cooperative basis solely 
for the benefit of its members. 

Conventional rents for comparable units 
(CRCU). Market rents for comparable 
rental units in conventional housing 
located in the same geographic area as 
a particular Section 514, 515, or 516 
project. 

Current appraisal. An appraisal with a 
report date that is no more than 1 year 
old. 

Daily Interest Accrual System (DIAS). 
A system where interest is charged 
daily on outstanding principal. Level 
loan payments are made by the bor-
rower. The amount of interest due on 
any date is equal to the unpaid daily 
interest that has accrued. 

Default. Failure by a borrower to 
meet significant monetary or non-mon-
etary obligations or terms of a loan, 
grant, or other agreement with the 
Agency which remain unpaid or 
unperformed for more than 30 days 
after the date such obligation is due or 
required to be paid or performed, or 
within time periods specified in notices 
of compliance violations. 

Disability. The term disability is con-
sidered equivalent to the term handi-
cap. Eligibility requirements for fully 
accessible units are contained in 
§§ 3560.154(g)(1)(i) and 3560.155(b). A per-
son is considered to have a disability if 
either of the following two situations 
occur: 

(1) As defined in section 501(b) of the 
Housing Act of 1949. The person is the 

head of household (or his or her spouse) 
and is determined to have an impair-
ment which: 

(i) Is expected to be of long-continued 
and indefinite duration; 

(ii) Substantially impedes his or her 
ability to live independently; and 

(iii) Is of such a nature that such 
ability could be improved by more suit-
able housing conditions, or if such per-
son has a developmental disability as 
defined in section 102(7) of the Develop-
mental Disability and Bill of Rights 
Act (42 U.S.C. 6001(7)). 

(2) As defined in the Fair Housing Act; 
the Americans with Disabilities Act; and 
section 504 of the Rehabilitation Act of 
1973. The person has a physical or men-
tal impairment which substantially 
limits one or more of such person’s 
major life activities; a record of such 
impairment; or being regarded as hav-
ing such an impairment. The term does 
not include current, illegal use of or 
addiction to a controlled substance. As 
used in this definition, physical or 
mental impairment includes: 

(i) Any physiological disorder or con-
dition, cosmetic disfigurement, or ana-
tomical loss affecting one or more of 
the following body systems: neuro-
logical; musculoskeletal; special sense 
organs; respiratory, including speech 
organs; cardiovascular; reproductive; 
digestive; genito-urinary; hemic and 
lymphatic; skin; and endocrine; 

(ii) Any mental or psychological dis-
order, such as mental retardation, or-
ganic brain syndrome, emotional or 
mental illness, and specific learning 
disabilities. The term ‘‘physical or 
mental impairment’’ includes, but is 
not limited to, such diseases and condi-
tions as orthopedic, visual, speech and 
hearing impairments, cerebral palsy, 
autism, epilepsy, muscular dystrophy, 
multiple sclerosis, cancer, heart dis-
ease, diabetes, Human Immuno-
deficiency Virus infection, mental re-
tardation, emotional illness, drug ad-
diction (other than addiction caused by 
current, illegal use of a controlled sub-
stance), and alcoholism; 

(iii) Major life activities means func-
tions such as caring for one’s self, per-
forming manual tasks, walking, seeing, 
hearing, speaking, breathing, learning, 
and working; 
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(iv) Has a record of such an impair-
ment means has a history of, or has 
been misclassified as having, a mental 
or physical impairment that substan-
tially limits one or more major life ac-
tivities; 

(v) Is regarded as having an impair-
ment means: 

(A) Has a physical or mental impair-
ment that does not substantially limit 
one or more major life activities but 
that is treated by the borrower or man-
agement agent as constituting such a 
limitation; 

(B) Has a physical or mental impair-
ment that substantially limits one or 
more major life activities only as a re-
sult of the attitudes of others toward 
such impairment; or 

(C) Has none of the impairments de-
scribed in this definition but is treated 
by another person as having such an 
impairment. 

Disabled domestic farm laborer. An in-
dividual with a disability as separately 
defined in this paragraph and who was 
a domestic farm laborer at the time of 
becoming disabled. 

Domestic farm laborer. A person who, 
consistent with the requirements in 
§ 3560.576(b)(2), receives a substantial 
portion of his or her income from farm 
labor employment (not self-employed) 
in the United States, Puerto Rico, or 
the Virgin Islands and either is a cit-
izen of the United States or resides in 
the United States, Puerto Rico or the 
Virgin Islands after being legally ad-
mitted for permanent residence. This 
definition may include the immediate 
family members residing with such a 
person. 

Due diligence on hazardous substances. 
Due diligence is the process of inquir-
ing into the environmental conditions 
of real estate, in the context of a real 
estate transaction to determine the 
presence of contamination from haz-
ardous substances, and to determine 
the impact such contamination may 
have on the market value of the prop-
erty. 

Elderly household or individual with a 
handicapped household. A household in 
which the tenant or co-tenant of the 
household is 62 years old or older or is 
an individual with a disability. An el-
derly household may include persons 
younger than 62 years old and the 

household of an individual with a hand-
icap may include persons without dis-
abilities. 

Elderly person. A person who is at 
least 62 years old. The term also means 
a person with a disability as separately 
defined in this paragraph, regardless of 
age. 

Engagement. An Agency defined fi-
nancial review of a housing project’s fi-
nancial status that a borrower will 
contract with a certified public ac-
countant or other qualified individual 
to perform. An engagement will result 
in annual financial reports for use by 
the Agency as described in § 3560.308. 

Familial status. One or more individ-
uals (who have not attained the age of 
18 years) being domiciled with a parent 
or another person having legal custody 
of such individual or individuals; or the 
designee of such parent or other person 
having such custody, with the written 
permission of such parent or other per-
son. The protections afforded against 
discrimination on the basis of familial 
status shall apply to any person who is 
pregnant or is in the process of secur-
ing legal custody of any individual who 
has not attained the age of 18 years. 

Family farm corporation or partnership. 
A private corporation or partnership 
involved in agricultural production in 
which at least 90 percent of the stock 
or interest is owned and controlled by 
persons related by blood, which shall 
include parents, siblings, and children, 
or law. If more than three separate 
households are supported by the farm-
ing operation, the family farm corpora-
tion or partnership must be: 

(1) Legally organized and authorized 
to own and operate a farm business 
within the state; 

(2) Legally able to carry out the pur-
poses of the loan; and 

(3) Prohibited from the sale or trans-
fer of 90 percent of the stock or inter-
est to other than family members by 
either the articles of incorporation, by-
laws or by agreement between the 
stockholders or partners and the cor-
poration or partnership. 

Farm. A tract or tracts of land, im-
provements, and other appurtenances 
that are used or will be used in the pro-
duction of crops, livestock, or aqua-
culture products for sale in sufficient 
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quantities so that the property is rec-
ognized as a farm rather than a rural 
residence. The term ‘‘farm’’ also in-
cludes the term ‘‘ranch.’’ It may also 
include land and improvements and fa-
cilities used in a non-eligible enter-
prise or the residence that, although 
physically separate from the farm 
acreage, is ordinarily treated as part of 
the farm in the local community. 

Farmer. A person who is actually in-
volved in day to day on-site operations 
of a farm and who devotes a substan-
tial amount of time to personal partici-
pation in the conduct of the operation 
of a ‘‘farm.’’ 

Farm labor. Services in connection 
with cultivating the soil, raising or 
harvesting any agriculture or aqua-
culture commodity; or in catching, 
netting, handling, planting, drying, 
packing, grading, storing, or preserving 
in the unprocessed stage, without re-
spect to the source of employment (but 
not self-employed), any agriculture or 
aquaculture commodity; or delivering 
to storage, market, or a carrier for 
transportation to market or to proc-
essing any agricultural or aquacultural 
commodity in its unprocessed stage. 

Farm labor contractor. A person— 
other than an agricultural employer, a 
member of an agricultural association, 
or an employee of an agricultural em-
ployer or agricultural association—who 
recruits, solicits, hires, employs, fur-
nishes, or transports any year-round or 
seasonal migrant farm laborer for 
money or other valuable consideration. 

Farm labor housing. On-farm or off- 
farm housing for farm laborers author-
ized by section 514 and section 516 of 
the Housing Act of 1949. 

Farm owner. A natural person, per-
sons, or legal entity who are the own-
ers of a ‘‘farm’’ as this term is further 
defined in this section. 

Foreclosure. A proceeding in or out of 
court to extinguish all rights, title, 
and interest of the owners of property 
in order to sell the property to satisfy 
a lien against it. 

General overhead. Includes general op-
eration items necessary for the con-
tractor to be in business. They may in-
clude, but are not limited to the fol-
lowing: tools and minor equipment; 
worker’s compensation and employer’s 
liability; unemployment tax; Social 

Security and Medicare; manager’s, 
clerical, and estimator’s salaries; pen-
sion and bonus plans; main office insur-
ance, rental, utilities, miscellaneous 
expenses; general liability insurance; 
legal, accounting, and data processing; 
automotive and light truck expense; 
vehicle expenses; depreciation of over-
head capital expenditures; and office 
equipment maintenance. 

General requirements. Includes items 
that are required in the construction 
contract for the contractor to provide 
for the specific project. They do not in-
clude items that pertain to a specific 
trade nor overhead expenses of the con-
tractor’s general operation. Items may 
include, but are not limited to, the fol-
lowing: Field supervision; field engi-
neering such as field office, sheds, toi-
lets, phone; performance and payment 
or latent defects bonds; cost certifi-
cation; building permits; site security; 
temporary utilities; property insur-
ance; and cleaning or rubbish removal. 

Grantee. An entity that has received 
a grant from the Agency. 

Group home. Housing that is occupied 
by elderly persons or individuals with 
disabilities who share living space 
within a rental unit and in which a 
resident assistant may be required. 

Household. The tenant or co-tenant 
and the persons or dependents living 
with a tenant or co-tenant, but not in-
cluding a resident assistant. 

Household furnishings. Basic durable 
items such as stoves, refrigerators, 
drapes, drapery rods, tables, chairs, 
dressers and beds. 

Housing project. A property with two 
or more affordable, decent, safe and 
sanitary rental units and related facili-
ties operated under one management 
plan and financed with funds appro-
priated under the authority of sections 
515, 514, or 516 of the Housing Act of 
1949. 

Identity-of-Interest (IOI). A relation-
ship between applicants, borrowers, 
grantees, management agents, or sup-
pliers of materials or services described 
under, but not limited to, any of the 
following conditions: 

(1) There is a financial interest be-
tween the applicant, borrower, grantee 
and a management agent or the sup-
plying entity; 
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(2) One or more of the officers, direc-
tors, stockholders or partners of the 
applicant, borrower, or management 
agent is also an officer, director, stock-
holder, or partner of the supplying en-
tity; 

(3) An officer, director, stockholder, 
or partner of the applicant, borrower, 
or management agent has a 10 percent 
or more financial interest in the sup-
plying entity; 

(4) The supplying entity has or will 
advance funds to an applicant, bor-
rower, or management agent; 

(5) The supplying entity provides or 
pays on behalf of the applicant, bor-
rower, or management agent the cost 
of any materials or services in connec-
tion with obligations under the man-
agement plan or management agree-
ment; 

(6) The supplying entity takes stock 
or a financial interest in the applicant, 
borrower, or management agent as part 
of the consideration to be paid them; or 

(7) There exists or come into being 
any side deals, agreements, contracts 
or understandings entered into thereby 
altering, amending, or canceling any of 
the management plan, management 
agreement documents, organization 
documents, or other legal documents 
pertaining to the property, except as 
approved by the Agency. 

Indian tribe. The term ‘‘Indian tribe’’ 
means any Indian tribe, band, group, 
and nation, including Alaskan Indians, 
Aleuts, and Eskimos, and any Alaskan- 
Native Village, which is considered an 
eligible recipient under the Indian Self- 
Determination and Education Assist-
ance Act (Public Law 93–638) or under 
the State and Local Fiscal Assistance 
Act of 1972 (Public Law 92–512). 

Interest credit. A form of assistance 
available to eligible borrowers that re-
duces the effective interest rate of the 
loan. 

Lease. A contract setting forth the 
rights and obligations of a tenant or 
cooperative member and a property 
owner, including charges and terms 
under which a tenant or cooperative 
member will occupy or use the housing 
or related facilities. 

Legal or qualified alien. Legal or 
qualified alien refers to any person 
lawfully admitted to the country who 
meets the criteria in section 214 of the 

Housing and Community Development 
Act of 1980, 42 U.S.C. 1436a. 

Letter of Priority Entitlement (LOPE). 
A letter issued by the Agency pro-
viding a tenant with priority entitle-
ment to rental units in other Agency- 
financed housing projects for 120 days 
from the date of the LOPE. 

Life cycle cost. The life cycle cost has 
2 purposes: (1) To determine the ex-
pected usable life (utility) of a building 
component or furnishing and (2) to de-
termine which building components or 
furnishings are the most cost efficient 
over the life of the building. Cost effi-
cient is not to be construed to mean 
the least initial cost. 

Life cycle cost analysis. Life cycle cost 
analysis is the comparison of different 
materials to examine anticipated use-
ful life and the cost of using a specific 
material or building component. The 
analysis has multiple uses, such as: (1) 
To conduct a cost efficiency compari-
son between products, (2) for devel-
oping component replacement time ta-
bles, and (3) for estimating future com-
ponent replacement costs. Life cycle 
cost analysis can be accomplished 
through various methods, such as; in-
surance actuary tables or Agency docu-
mentation of a component’s life ex-
pectancy. Life cycle cost analysis is 
conducted by a design professional. For 
Agency financed projects, a life cycle 
cost analysis is to be conducted for spe-
cific components: (1) drives and park-
ing, (2) roofing system and roofing ma-
terial, (3) exterior finishes, and (4) en-
ergy source items. 

Limited Liability Company (LLC). An 
unincorporated organization of one or 
more persons or entities established in 
accordance with applicable state laws 
and whose members may actively par-
ticipate in the organization without 
being personally liable for the debts, 
obligations or liabilities of the organi-
zation. 

Limited partnership. An ownership ar-
rangement consisting of general and 
limited partners; general partners 
manage the business, while limited 
partners are passive and liable only for 
their own capital contributions. 

Loan agreement. A written agreement 
between the Agency and the borrower 
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that sets forth the borrower’s respon-
sibilities with respect to Agency fi-
nancing. 

Low-income household. A household 
that has an adjusted income that is 
greater than the Department of Hous-
ing and Urban Development’s (HUD) es-
tablished very-low income limit, but 
that does not exceed the HUD estab-
lished low-income limit (generally 80 
percent of median income adjusted for 
household size for the county where 
the property is or will be located). 

Low-Income Housing Tax Credit 
(LIHTC). A federal tax credit allowed 
for investment in qualified low-income 
housing administered by the Internal 
Revenue Service (IRS) under section 42 
of the Internal Revenue Code. 

Management agent. A firm or indi-
vidual employed or designated by a 
borrower to act on the borrower’s be-
half in accordance with a written man-
agement agreement. 

Management agreement. A written 
agreement between a borrower and a 
management agent setting forth the 
management agent’s responsibilities 
and fees for management services. 

Management fee. The compensation 
provided to a management agent for 
services provided in accordance with a 
management agreement. 

Management plan. A detailed descrip-
tion of the policies and procedures to 
be followed by the borrower in man-
aging a MFH project. 

Manufactured housing. Housing, con-
structed of one or more factory-built 
sections, which includes the plumbing, 
heating, and electrical systems con-
tained therein, which is built to com-
ply with the Federal Manufactured 
Home Construction and Safety Stand-
ards (FMHCSS), and which is designed 
to be used with a permanent founda-
tion. 

Market area. The geographic or loca-
tional delineation of the market for a 
specific project, including outlaying 
areas that will be impacted by the 
project, i.e., the area in which alter-
native, similar properties effectively 
compete with the subject property. 

Market rent. The most probable rent 
that a property should bring in a com-
petitive and open market reflecting all 
conditions and restrictions of the spec-
ified lease agreement, including term, 

rental adjustment and revaluation, 
permitted uses, use restrictions, and 
expense obligations; the lessee and les-
sor each acting prudently and knowl-
edgeably, and assuming consummation 
of a lease contract as a specified date 
and the passing of the leasehold from 
lessor to lessee. 

Maximum debt limit. The maximum 
amount that the Agency will lend or 
grant for a MFHMFH project based on 
the appraised value or total develop-
ment cost excluding costs ineligible for 
payment from loan or grant funds, 
whichever is less, reduced by all fund-
ing available to the borrower from 
sources other than the Agency, multi-
plied by 95, 97, or 102 percent depending 
upon the applicant entity and their use 
of the low-income housing tax credit, 
in accordance with § 3560.63(b). 

Member or co-member. A stockholder 
or other person who has executed docu-
ments or stock pertaining to a coopera-
tive housing type of living arrange-
ment and has made a commitment to 
upholding the cooperative concept. 

Migrants or migrant agricultural la-
borer. A person (and the family of such 
person) who receives a substantial por-
tion of his or her income from farm 
labor employment and who establishes 
a residence in a location on a seasonal 
or temporary basis, in an attempt to 
receive farm labor employment at one 
or more locations away from their 
home base state, excluding day-haul 
agricultural workers whose travels are 
limited to work areas within one day of 
their residence. 

Minor. An individual under 18 years 
of age who is a dependent of a tenant 
or an individual age 18 or older who is 
a full-time student and a dependent of 
a tenant. 

Moderate-income household. A house-
hold that has an adjusted income that 
is greater than the HUD-established 
low-income limit but does not exceed 
the low-income limit by more than 
$5,500. 

Mortgage or Deed of Trust. A form or 
security instrument or consensual lien 
on real property. 

Net recovery value. The value realized 
from the Government’s acquisition of 
security property in a default situation 
after subtracting all costs, actual or 
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anticipated, from acquiring, holding, 
and disposing of the security property. 

New construction. A MFHMFH project 
being constructed to be occupied for 
the first time. 

Nonprofit organization. A private or-
ganization that: 

(1) Is organized under state or local 
laws; 

(2) Has no part of its net earnings in-
uring to the benefit of any member, 
founder, contributor, or individual; and 

(3) Is approved by the Secretary of 
Agriculture and considered to be finan-
cially responsible. 

Nonprofit organization for section 515 
program (Prepayment or Purchase). To be 
eligible to purchase properties under 
the conditions of subpart N of this 
part, nonprofit organizations may not 
have among their officers or direc-
torate any persons or parties with an 
identity-of-interest (or any persons or 
parties related to any person with iden-
tity-of-interest) in loans financed 
under section 515 that have been pre-
paid or have requested prepayment. 

Nonprofit organization of farm workers. 
A nonprofit organization, as defined in 
this section, whose membership is com-
posed of at least 51 percent farm work-
ers. 

Notice of Funding Availability (NOFA). 
A ‘‘Notice of Funding Availability’’ 
issued by the Agency to inform inter-
ested parties of the availability of as-
sistance and other matters pertinent to 
the program. 

Occupancy agreement. A contract es-
tablishing the rights and obligations of 
the cooperative member and the coop-
erative, including the amount of the 
monthly occupancy charge and the 
other terms under which the member 
will occupy the housing. 

Occupancy charge. The amount of 
money charged a cooperative member 
to cover their proportional share of the 
cooperative’s operating costs and cash 
requirements. 

Off-farm labor housing. Housing for 
farm laborers in any location approved 
by the Agency but not on the farm 
where the laborer works. 

Office of the General Counsel (OGC). 
The USDA Office of the General Coun-
sel, including the Regional Attorney, 
Associate Regional Attorney, or As-
sistant Regional Attorney. 

Office of the Inspector General (OIG). 
The USDA Office of the Inspector Gen-
eral. 

On-farm labor housing. Housing for 
farm laborers located on the farm 
where they work that is away from 
service buildings or in the nearby com-
munity. 

Overage. That portion of a tenant’s 
net tenant contribution that exceeds 
basic rent up to note rent. Full overage 
is an amount equal to the difference 
between the note rent for a unit and 
the basic rent. 

Plan I. A type of interest subsidy 
available to borrowers prior to October 
27, 1980. Budgets and rental rates devel-
oped for Plan I loans are based on a 3 
percent loan amortization. 

Plan II. A type of interest subsidy 
available to borrowers operating on a 
limited profit basis. Budgets and rental 
rates developed for Plan II loans are 
based on both the loan being amortized 
at the interest rate shown on the prom-
issory note and at a 1 percent sub-
sidized rate. 

Predetermined Amortization Schedule 
System (PASS). A system where loan 
payments are applied based on an am-
ortization schedule. 

Prepayment. Payment in full of the 
outstanding balance on an Agency loan 
prior to the note’s originally scheduled 
maturity date. 

Program requirements. All provisions 
related to MFHMFH contained in the 
loan document, grant agreement, stat-
ute, regulation, handbook, or adminis-
trative notice. 

Promissory note. A legal document 
containing conditions (interest rate 
and timing) for repayment of indebted-
ness. 

Real estate owned (REO) property. The 
real estate owned by the Agency ac-
quired through voluntary conveyance, 
foreclosure or other action. 

Rehabilitation. Rehabilitation is when 
the remodeling of a property is of a 
complex nature involving structural 
repairs or when two or more of the life 
cycle cost components are included in 
the remodeling of a property. 

Related facilities. Facilities in a 
MFHMFH project that are related to 
the housing and are in addition to rent-
al units, (e.g., community rooms or 

VerDate Sep<11>2014 09:11 Apr 13, 2017 Jkt 241026 PO 00000 Frm 00496 Fmt 8010 Sfmt 8010 Y:\SGML\241026.XXX 241026pm
an

gr
um

 o
n 

D
S

K
3G

D
R

08
2P

R
O

D
 w

ith
 C

F
R



487 

Rural Housing Service, USDA § 3560.11 

buildings, cafeterias, dining halls, in-
firmaries, child care facilities, assem-
bly halls, and essential service facili-
ties such as central heating, sewerage, 
lighting systems, clothes washing fa-
cilities, trash disposal and safe domes-
tic water supply). 

Rent. The amount established as a 
charge for occupancy in a rental unit 
of Agency-financed MFH. Rents must 
be established at the same rate for all 
similar units in the housing project. 
The following terms are used to de-
scribe rents for various program pur-
poses. 

(1) Note rent is the rental charge es-
tablished to cover expenses in the 
housing project’s approved budget and 
the required loan payment set at the 
interest rate shown in the promissory 
note. 

(2) Basic rent is the rental charge es-
tablished to cover expenses in the 
housing project’s approved budget and 
the required loan payment contained in 
the promissory note reduced by the in-
terest credit agreement. 

(3) HUD contract rent is the rental 
charge established for housing receiv-
ing project-based Section 8 rental sub-
sidies in accordance with 24 CFR part 
880 or part 884, as applicable. 

(4) Low-income housing tax credit 
(LIHTC) rent is the rental charge estab-
lished in accordance with LIHTC re-
quirements. 

Rental assistance (RA). The portion of 
the approved shelter cost paid by the 
Agency to compensate a borrower for 
the difference between the approved 
shelter cost and the tenant contribu-
tion when such contribution is less 
than the basic rent. 

Rental assistance units. Dwelling units 
in a MFH project qualified for rental 
assistance. There are three types of 
rental assistance units. 

(1) New construction units are units 
provided in conjunction with initial 
loans for construction or substantial 
rehabilitation of the MFHMFH 
projects. 

(2) Replacement units are Agency- 
funded rental assistance units which 
replace units with expiring rental as-
sistance agreements or which replace 
Section 8 units which have expired 
under the Section 8 contract. 

(3) Servicing units are units provided 
to an operational MFHMFH project as 
a part of the Agency’s general loan 
servicing or preservation activities. 

Repair and replacement. Repair and re-
placement is the restoration of minor 
building materials, elements, compo-
nents, equipment and fixtures. Exam-
ples include: Painting, carpeting, appli-
ances, cabinets, and other fixtures. 

Resident assistant. A person residing 
in a rental unit who is essential to the 
well-being and care of an elderly per-
son or an individual with a disability, 
but who: 

(1) Is not obligated for the tenant’s 
financial support; 

(2) Would not be living in the unit ex-
cept to provide the needed services; 

(3) May be a family member, but is 
not a dependent of the tenant for tax 
purposes; 

(4) Is not subject to the eligibility re-
quirements of a tenant; and 

(5) Is not considered a household 
member in the determination of house-
hold income. 

Resident or site manager. The indi-
vidual employed by the borrower and 
who is responsible for the day-to-day 
operations of the housing. 

Retired domestic farm laborer. An indi-
vidual who is at least 55 years of age 
and who has spent the last 5 years prior 
to retirement as a domestic farm la-
borer or spent the majority of the last 
10 years prior to retirement as a do-
mestic farm laborer. 

Return on Investment (ROI). The an-
nual amount of profit an owner oper-
ating on a limited or full profit basis 
may withdraw from a project, as estab-
lished in the loan agreement. The 
amount is calculated as a percentage of 
the owner’s investment in the project. 

Rural area. An area classified as a 
rural area prior to October 1, 1990, 
(even if within a Metropolitan Statis-
tical Area), and any area deemed to be 
a ‘rural area’ under any other provision 
of law at any time during the period 
beginning January 1, 2000, and ending 
December 31, 2010, shall continue to be 
so classified until the receipt of data 
from the decennial census in the year 
2020 if such area has a population ex-
ceeding 10,000, but not in excess of 
35,000, is rural in character, and has a 
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serious lack of mortgage credit for low- 
and moderate-income families. 

Rural Cooperative Housing (RCH). A 
housing program authorized under sec-
tion 515 of the Housing Act of 1949, in 
which a consumer cooperative, orga-
nized and operating on a nonprofit 
basis, may own and operate a 
MFHMFH development. 

Rural Housing Service (RHS). The 
Agency within the Rural Development 
mission area of the U.S. Department of 
Agriculture or its successor agency 
which administers programs authorized 
by sections 514, 515, 516, and 521 of the 
Housing Act of 1949, as amended. 

Rural Rental Housing (RRH). A hous-
ing program authorized by section 515 
of the Housing Act of 1949 to provide 
rental housing in rural areas for per-
sons of very-low, low- and moderate in-
come. 

Seasonal housing. Housing operated 
on a seasonal basis, typically for mi-
grants or migrant agricultural laborers 
as opposed to year round. 

Security deposit. A one-time fee 
charged a tenant prior to occupancy of 
a unit to cover possible loss or damage 
to the housing unit caused by the ten-
ant. 

Self-employed. A person who meets 
the IRS definition of self-employed at 
26 CFR 1.401–10. 

Service agreement. A written agree-
ment between a borrower and a service 
provider establishing the specific serv-
ice to be provided to a MFH project, 
the cost of the service, and the length 
of time the service will be provided. 

Service plan. A written plan describ-
ing how services will be provided to a 
MFH project and which, at a minimum, 
must specify the services to be pro-
vided, the frequency of the services, 
who will provide the services, how ten-
ants will be advised of the availability 
of services, and the staff needed to pro-
vide the services. 

Service provider. A person who signs a 
written agreement with a borrower to 
provide services to a MFH project. 

Shelter costs. Basic or note rent plus 
the utility allowance, when used, or 
the occupancy charge plus the utility 
allowance. If the utility costs are in-
cluded in the rent, the rent will equal 
shelter costs. 

Sources and Uses Comprehensive Eval-
uation (SAUCE). A computer software 
program used by the Agency to analyze 
the total funds provided to a MFH 
project to ensure that the Agency is 
not providing excess assistance. 

Special note rent (SNR). A rental rate 
charged at a Plan II project experi-
encing vacancies that is less than note 
rent but higher than basic rent. 

State consolidated plan. A planning 
document for an individual state that 
includes a housing and homeless needs 
assessment; a housing market analysis; 
a strategic plan for addressing the 
state’s housing challenges; an Action 
Plan that is an annual description of 
the state’s Federal and other resources 
that are expected to be available to ad-
dress its priority housing needs and 
how the Federal funds will leverage 
other resources; certifications relating 
to fair housing, its antidisplacement 
and relocation plan, a drug-free work-
place, and other statutory and program 
requirements; and a monitoring plan to 
ensure that the state is using its Fed-
eral funds appropriately and effec-
tively. 

Tenant or co-tenant. An individual 
who signs a lease and occupies or will 
occupy a rental unit in a MFH project. 
The term tenant or co-tenant also re-
fers to a member of cooperative hous-
ing occupying or planning to occupy a 
dwelling unit in cooperative housing. 

Tenant contribution. The portion of 
the approved shelter cost paid by the 
tenant household. The proportion of 
tenant income and adjusted income 
paid will vary according to the type of 
subsidy provided to the tenant house-
hold. 

Total development cost (TDC). The cost 
of constructing, purchasing, improving, 
altering, or repairing MFH and related 
facilities, buying household furnishings 
(for sections 514/516 only), and pur-
chasing or improving the necessary 
land, including architectural, engineer-
ing, or legal fees, and charges and 
other technical and professional fees 
and charges, but excluding fees, 
charges, or commissions such as pay-
ments to brokers, negotiators, or other 
persons for the referral of prospective 
applicants or solicitations of loans. Al-
though a developer’s fee is part of the 
project’s development cost, such fees 
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are not eligible for payment from 
Agency loan or grant funds and are not 
included in determining the Agency au-
thorized development cost. 

Utility allowance. An amount deter-
mined by a borrower as the amount to 
be considered a tenant’s portion of util-
ity cost in the calculation of a tenant’s 
total shelter cost when utility costs 
are not included in the rent. 

Very low-income household. A house-
hold that has an adjusted income that 
does not exceed the HUD established 
very low-income limit (generally 50 
percent of median income adjusted for 
household size in the county where the 
property is or will be located). 

Workout agreement. An agreement be-
tween a borrower and the Agency list-
ing actions to be taken over a period of 
time to prevent or correct a compli-
ance violation or to cure a monetary or 
non-monetary default. 

[69 FR 69106, Nov. 26, 2004, as amended at 80 
FR 9912, Feb. 24, 2015] 

§§ 3560.12–3560.49 [Reserved] 

§ 3560.50 OMB control number. 
The information collection require-

ments contained in this regulation 
have been approved by the Office of 
Management and Budget (OMB) and 
have been assigned OMB control num-
ber 0575–0189. Public reporting burden 
for this collection of information is es-
timated to vary from 15 minutes to 18 
hours per response, including time for 
reviewing instructions, searching exist-
ing data sources, gathering and main-
taining the data needed, and com-
pleting and reviewing the collection of 
information. A person is not required 
to respond to a collection of informa-
tion unless it displays a currently valid 
OMB control number. 

Subpart B—Direct Loan and Grant 
Origination 

§ 3560.51 General. 
This subpart contains the Agency’s 

loan origination requirements for 
multi-family housing (MFH) direct 
loans for Rural Rental Housing, Rural 
Cooperative Housing, and Farm Labor 
Housing. Additional requirements for 
farm labor housing loans and grants 
are contained in subpart L of this part 

for Off-Farm Labor Housing and sub-
part M of this part for On-Farm Labor 
Housing. 

§ 3560.52 Program objectives. 

The Agency uses appropriated funds 
to finance the construction, rehabilita-
tion of program properties, or purchase 
and rehabilitation of MFH and related 
facilities to serve eligible persons in 
rural areas. The Agency encourages the 
use of such financing in conjunction 
with funding or financing from other 
sources. 

§ 3560.53 Eligible use of funds. 

Funds may be used for the following 
purposes. 

(a) Construct housing. Funds may be 
used to construct MFH. 

(b) Purchase and rehabilitate buildings. 
Funds may be used to purchase and re-
habilitate buildings that have not been 
previously financed by the Agency. 

(1) Rehabilitation must meet the def-
inition of either moderate or substan-
tial rehabilitation as defined in 7 CFR 
part 1924, subpart A. 

(2) The building to be rehabilitated 
must be structurally sound and the im-
provements to the building must be 
necessary to meet the requirements of 
decent, safe, and sanitary living units. 

(3) The total development cost (TDC) 
for the purchase and rehabilitation of 
existing buildings must not be more 
than the estimated TDC for construc-
tion of a similar type and unit size 
property in the same area. 

(c) Subsequent loans. Funds may be 
used to provide subsequent loans in ac-
cordance with the provisions of 
§ 3560.73. 

(d) Purchase and improve sites. Funds 
may be used to purchase and improve 
the site on which MFH will be located, 
provided that the amount of loan funds 
used to purchase the site does not ex-
ceed the appraised market value of the 
site immediately prior to purchase. 

(e) Develop and install necessary sys-
tems. Funds may be used to install 
streets, a water supply, sewage dis-
posal, heating and cooling systems, 
electric, gas, solar, or other power 
sources for lighting and other features 
necessary for the housing. If such fa-
cilities are located off-site, loan funds 
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may only be used if the following addi-
tional requirements are met: 

(1) The loan applicant will hold title 
to the facility or have a legal right to 
use the facility in the form of an ease-
ment or other instrument acceptable 
to the Agency for a period of at least 50 
percent longer than the term of the 
loan or grant and the title or right is 
transferable to any subsequent owner 
of the housing. 

(2) The facilities will either be pro-
vided for the exclusive use of the pro-
posed housing project, or Agency funds 
are limited to the prorated part of the 
total cost of the facility according to 
the use and benefit to the MFH project. 
If entities other than the housing 
project financed by the Agency use the 
facilities on a reimbursable fee basis, 
the loan applicant must agree, in writ-
ing, to apply any fees collected in ex-
cess of operating expenses to their 
Agency loan account as an extra loan 
payment. 

(f) Landscaping and site development. 
Funds may be used to provide land-
scaping and site development related 
to a MFH project such as lighting, 
walks, fences, parking areas, and drive-
ways. 

(g) Tenant-related facilities. Funds 
may be used to develop tenant-related 
facilities appropriate to the size, eco-
nomics, and prospective tenants of a 
MFH project, such as a community 
room, development of space for edu-
cation and training purposes for ten-
ants, central laundry facility, outdoor 
seating, space for passive recreation, 
tot lots, and a small emergency care 
infirmary. In congregate housing and 
group homes, funds may be used for 
central cooking and dining areas. 

(h) Management-related facilities. 
Funds may be used to develop manage-
ment-related facilities appropriate to 
the size and economics of a MFH 
project such as a maintenance work-
shop, storage facilities, office, and liv-
ing quarters for a resident manager 
and other personnel. 

(i) Purchase and install equipment and 
appliances. Funds may be used to pur-
chase and install equipment and appli-
ances affixed to the property as cus-
tomary and appropriate for the area in 
which the housing is located. 

(j) Household furnishings (Section 514/ 
516). For farm labor housing sections 
514 and 516 only, funds may be used to 
purchase household furnishings. 

(k) Initial operating capital. Loan 
funds equal to 2 percent of total devel-
opment cost or appraised value, which-
ever is less, may be used by a state or 
political subdivision thereof, Indian 
tribe, consumer cooperative, or any 
public or private nonprofit borrower 
who is not receiving low-income hous-
ing tax credits (LIHTC), to make the 
initial operating capital contribution 
required by § 3560.64. Other borrowers 
must use their own resources to make 
the required initial operating capital 
contribution and may not use loan 
funds for that purpose. 

(l) Builder’s profit, overhead and gen-
eral requirements. Subject to the fol-
lowing limits, funds may be used for 
builder’s profit, overhead and general 
requirements. 

(1) Up to 10 percent of the construc-
tion contract may be used for builder’s 
profit. 

(2) Up to 4 percent of the construc-
tion contract may be used for general 
overhead. 

(3) Up to 7 percent of the construc-
tion contract may be used for general 
requirements. 

(m) Legal, technical and professional 
services. Funds may be used for the 
costs of legal, technical, and profes-
sional services related to the bor-
rower’s MFH project, including ap-
praisals, environmental documenta-
tion, and construction plans and speci-
fications. 

(n) Permit and application fees. Funds 
may be used for required MFH permits 
and application fees. 

(o) Reimbursement to nonprofit organi-
zations and public bodies. Funds may be 
used to reimburse a nonprofit organiza-
tion or public body for up to 2 percent 
of total development costs for section 
515, or up to 4 percent of total develop-
ment costs for off-farm labor housing, 
for costs that are reasonable and typ-
ical for the area, including: 

(1) Development and packaging of a 
loan application and a MFH proposal; 
and 

(2) Legal, technical, and professional 
fees incurred in the formation of the 
loan application and MFH proposal; or 
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(3) Technical assistance from another 
nonprofit organization to assist in the 
organization’s formation and in the de-
velopment and packaging of a loan ap-
plication and MFH proposal. 

(p) Educational programs. Funds may 
be used for educational programs re-
lated to owning and managing a coop-
erative housing project for the board of 
directors of a housing cooperative dur-
ing the first year of the housing oper-
ation. Such funds will be available 
from the initial operating account. The 
amount of the funds disbursed will be 
subject to Agency approval and avail-
ability of financial resources from the 
project. 

(q) Interest and customary charges. 
Funds may be used for interest accrued 
and customary charges necessary to 
obtain interim financing. 

(r) Purchase housing from an interim 
lender. Funds may be used to purchase 
MFH from an interim lender that holds 
fee simple title to Agency-financed 
housing upon which construction com-
menced and a letter of commitment 
had been issued by the Agency but the 
original applicant for whom funds were 
obligated will not or cannot continue 
with construction of the housing. In 
order for the purchase to take place, 
there must be no outstanding unpaid 
obligations in connection with the 
housing. 

(s) Uniform Relocation Assistance and 
Real Property Acquisition Act of 1970. 
Funds may be used for necessary costs 
incurred to comply with the Uniform 
Relocation Assistance and Real Prop-
erty Acquisition Act of 1970. 

(t) Demonstration programs. With the 
RHS Administrator’s approval, funds 
may be used to construct demonstra-
tion housing involving innovative units 
and systems which do not meet exist-
ing published standards, rules, regula-
tions, or policies but meet the intent of 
providing affordable, decent, safe, and 
sanitary rural housing, and are con-
sistent with the requirements of Title 
V of the Housing Act of 1949. 

(u) Conversion of section 502 properties. 
In accordance with § 3560.506, loan funds 
may be used to finance the conversion 
of real estate owned units originally fi-
nanced under section 502 of the Hous-
ing Act of 1949, to MFH authorized by 
section 515 of the Housing Act of 1949. 

§ 3560.54 Restrictions on the use of 
funds. 

(a) Ineligible uses of funds. Funds may 
not be used for: 

(1) Housing intended to serve tem-
porary and transient residents, with 
the exception of housing to serve mi-
grant farm workers in accordance with 
§ 3560.554; 

(2) Special care facilities or institu-
tional-type homes; 

(3) Facilities which are not in com-
pliance with the design requirements 
specified in § 3560.60; 

(4) Any costs associated with space in 
a housing project that is leased for 
commercial use or any commercial fa-
cilities except essential service-type fa-
cilities when otherwise not conven-
iently available; 

(5) Specialized equipment for train-
ing and therapy; 

(6) Operating capital for a central 
dining facility or any items which do 
not become affixed to the real estate 
security with the exception of house-
hold furnishings for farm labor housing 
units financed under sections 514 and 
516; 

(7) Compensation to a loan applicant 
for value of land contributed in excess 
of the equity contribution require-
ments in § 3560.63(c); 

(8) Refinancing of an applicant’s debt 
except when the debt involves interim 
financing or when refinancing is nec-
essary to obtain a release of an exist-
ing lien on land owned by a nonprofit 
organization; 

(9) Payment of any fee, charge, or 
commission to a broker or anyone else 
as a developer’s fee or for referral of a 
prospective loan applicant or solicita-
tion of a loan; 

(10) Payment to any officer, director, 
trustee, stockholder, member, or agent 
of an applicant; or 

(11) Purchasing land for a site in ex-
cess of what is needed, except when: 

(i) The applicant cannot acquire an 
alternate site or cannot acquire the 
needed land as a separate parcel; 

(ii) The applicant agrees to sell the 
excess land as soon as practical and to 
apply the proceeds to the loan; and 

(iii) Program site density require-
ments are met in accordance with the 
site requirements established under 
§ 3560.58. 
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(b) Obligations incurred before loan ap-
proval. Funds may not be used for ex-
penses incurred by an applicant prior 
to approval except when all the fol-
lowing conditions are met: 

(1) The debts were incurred for eligi-
ble purposes; 

(2) Contracts, materials, construc-
tion, and any land purchased meet 
Agency standards and requirements; 

(3) Payment of the debts will remove 
any attached liens and any basis for 
liens that may attach to the property 
on account of such debts; and 

(4) The completion of environmental 
review requirements in accordance 
with 7 CFR part 1970. 

[69 FR 69106, Nov. 26, 2004, as amended at 81 
FR 11049, Mar. 2, 2016] 

§ 3560.55 Applicant eligibility require-
ments. 

Applicants for off-farm labor housing 
loans and grants should also refer to 
§ 3560.555, and applicants for on-farm 
labor housing loans should refer to 
§ 3560.605. 

(a) General. To be eligible for Agency 
assistance, applicants must meet the 
following requirements: 

(1) Be a U. S. citizen or qualified 
alien(s); a corporation; a state or local 
public Agency; an Indian tribe as de-
fined in § 3560.11; or a limited liability 
company (LLC), nonprofit organiza-
tion, consumer cooperative, trust, 
partnership, or limited partnership in 
which the principals are U.S. citizens 
or qualified aliens; 

(2) Be unable to obtain similar credit 
elsewhere at rates that would allow for 
rents within the payment ability of eli-
gible residents; 

(3) Possess the legal and financial ca-
pacity to carry out the obligations re-
quired for the loan or grant; 

(4) Be able to maintain, manage, and 
operate the housing for its intended 
purpose and in accordance with all 
Agency requirements; 

(5) With the exception of applicants 
who are a nonprofit organization, hous-
ing cooperative or public body, be able 
to provide the borrower contribution 
from their own resources (this con-
tribution must be in the form of cash, 
or land, or a combination thereof); 

(6) Have or be able to obtain a min-
imum of 2 percent of the total develop-

ment costs for use as initial operating 
capital (for nonprofit organizations, 
cooperatives, or public bodies, this 
amount may be financed through Agen-
cy funds); and 

(7) Not be suspended, debarred, or ex-
cluded based on the ‘‘List of Parties 
Excluded from Federal Procurement 
and Nonprocurement Programs.’’ The 
list is available to Federal agencies 
from the U.S. Government Printing Of-
fice. Non-federal parties should contact 
the Superintendent of Documents, U.S. 
Government Printing Office, Wash-
ington, DC 20402, (202) 512–1800. 

(8) Not delinquent on Federal debt or 
a Federal judgment debtor, with the 
exception of those debtors described in 
§ 3560.55 (b). 

(b) Additional requirement for appli-
cants with prior debt. If an applicant or 
the managing general partner of a bor-
rower, as well as any affiliated entity 
having a 10 percent or more ownership 
interest, has a prior or existing Agency 
debt, the following additional require-
ments must be met. 

(1) The applicant must be in compli-
ance with any existing loan or grant 
agreements and with all legal and regu-
latory requirements or must have an 
Agency-approved workout agreement 
and be in compliance with the provi-
sions of the workout agreement. The 
Agency may require that applicants 
with monetary or non-monetary defi-
ciencies be in compliance with an 
Agency-approved workout agreement 
for a minimum of 6 consecutive months 
before becoming eligible for further as-
sistance. 

(2) The applicant must be in compli-
ance with the Title VI of the Civil 
Rights Act of 1964, section 504 of the 
Rehabilitation Act of 1973, and all 
other applicable civil rights laws. 

(c) Additional requirements for non-
profit organizations. In addition to the 
eligibility requirements of paragraphs 
(a) and (b) of this section, nonprofit or-
ganizations must meet the following 
criteria: 

(1) The applicant must have received 
a tax-exempt ruling from the IRS des-
ignating the applicant as a 501(c)(3) or 
501(c)(4) organization. 

(2) The applicant must have in its 
charter the provision of affordable 
housing. 
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(3) No part of the applicant’s earn-
ings may benefit any of its members, 
founders, or contributors. 

(4) The applicant must be legally or-
ganized under state and local law. 

(5) In the case of off-farm labor hous-
ing loans and grants, nonprofit organi-
zations must be ‘‘broad-based’’ non-
profit organizations (refer to 
§ 3560.555(a)(1)). 

(d) Additional requirements for limited 
partnerships. In addition to the appli-
cant eligibility requirements of para-
graphs (a) and (b) of this section, lim-
ited partnership loan applicants must 
meet the following criteria: 

(1) The general partners must be able 
to meet the borrower contribution re-
quirements if the partnership is not 
able to do so at the time of loan re-
quest. 

(2) The general partners must main-
tain a minimum 5 percent financial in-
terest in the residuals or refinancing 
proceeds in accordance with the part-
nership organizational documents. 

(3) The partnership must agree that 
new general partners can be brought 
into the organization only with the 
prior written consent of the Agency. 

(e) Additional requirements for Limited 
Liability Companies (LLCs). In addition 
to the applicant eligibility require-
ments of paragraphs (a) and (b) of this 
section, LLC loan applicants must 
meet the following criteria: 

(1) One member who holds at least a 
5 percent financial interest in the LLC 
must be designated the authorized 
agent to act on the LLC’s behalf to 
bind the LLC and carry out the man-
agement functions of the LLC. 

(2) No new members may be brought 
into the organization without prior 
consent of the Agency. 

(3) The members must commit to 
meet the equity contribution require-
ments if the LLC is not able to do so at 
the time of loan request. 

§ 3560.56 Processing section 515 hous-
ing proposals. 

Processing requirements for farm 
labor housing proposals are found in 
subpart L of this part for Off-Farm and 
subpart M of this part for On-Farm. 

(a) Notice of Funding Availability 
(NOFA) responses. (1) The Agency will 
publish an annual NOFA with deadlines 

and other information related to sub-
mission of new construction MFH pro-
posals, including expansion of existing 
MFH in designated places selected in 
accordance with § 3560.57. 

(2) To be eligible for funding consid-
eration, MFH proposals must be sub-
mitted in accordance with the NOFA 
and must provide information re-
quested in the NOFA for the Agency to 
score and rank the proposals. 

(3) MFH proposals needing rental 
subsidies must include requests for 
Agency rental assistance or a descrip-
tion of any non-Agency rental subsidy 
to be used with the proposal and must 
provide information required by 
§ 3560.260 (c). 

(4) The Agency will consider housing 
proposals requesting rental assistance 
in rank order to the extent rental as-
sistance is available. When there is no 
rental assistance available, the Agency 
will consider only those housing pro-
posals in rank order that do not re-
quire rental assistance. 

(b) Preliminary proposal assessment. 
The Agency will make a preliminary 
assessment of the application using the 
following criteria and will reject those 
applications which do not meet all of 
these criteria: 

(1) The proposal was received by the 
submission deadline specified in the 
NOFA, 

(2) The proposal is complete as speci-
fied in the NOFA, 

(3) The proposal is for an authorized 
purpose, and 

(4) The applicant meets Agency eligi-
bility requirements. 

(c) Scoring and ranking project pro-
posals. The Agency will score and rank 
each housing proposal that meets the 
criteria of paragraph (b) of this section. 

(1) The following criteria will be used 
to score housing proposals as more 
completely established in the NOFA: 

(i) The presence and extent of lever-
aged assistance in the proposal for the 
units that will serve tenants meeting 
Agency income limits at basic rents 
comparable to what the rent would be 
if the Agency provided full financing. 

(ii) The proposal will provide rental 
units in a colonia, tribal land, Rural 
Economic Area Partnership (REAP) 
community, Enterprise Zone or Em-
powerment Community (EZ/EC) or in a 
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place identified in the state Consoli-
dated Plan or a state needs assessment 
as a high need community for MFH. 

(iii) The proposal supports Agency 
initiatives announced in the NOFA. 

(iv) The proposal uses a donated site 
which meets the following conditions: 

(A) The site is donated by a state, 
unit of local government, public body 
or a nonprofit organization; 

(B) The site is suitable for the hous-
ing proposals and meets Agency re-
quirements; 

(C) Site development costs do not ex-
ceed what they would be to purchase 
and develop an alternative site; 

(D) The overall cost of the MFH is re-
duced by the donation of the site; and 

(E) A return on investment is not 
paid to the borrower for the value of 
the donated site nor is the value of the 
site considered as part of the bor-
rower’s contribution. 

(2) The Agency will rank housing pro-
posals based on their scoring. 

(i) When proposals have an equal 
score, preference will be given to In-
dian tribes as defined in § 3560.11 and 
local nonprofit organizations or public 
bodies whose principal purposes in-
clude low-income housing that meet 
the conditions of § 3560.55(c) and the fol-
lowing conditions. 

(A) Is exempt from Federal income 
taxes under section 501(c)(3) or 501(c)(4) 
of the Internal Revenue code; 

(B) Is not wholly or partially owned 
or controlled by a for-profit or limited- 
profit type entity; 

(C) Whose members, or the entity, do 
not share an identity of interest with a 
for-profit or limited-profit type entity; 

(D) Is not co-venturing with another 
entity; and 

(E) The entity or its members will 
not be receiving any direct or indirect 
benefits pursuant to LIHTC. 

(ii) A drawing will be held in the 
event of a tie score, first for proposals 
from applicants who meet the condi-
tions of paragraph (c)(2)(i) of this sec-
tion and next for proposals from appli-
cants for which paragraph (c)(2)(i) of 
this section is not applicable. Each pro-
posal will be numbered in the order in 
which it is drawn. 

(3) The Agency will request initial 
loan applications from parties who sub-
mitted the housing proposals with the 

highest ranking, taking into consider-
ation available funds. The Agency will 
notify non-selected parties with the 
reasons for their non-selection, and the 
process that may be used to seek a re-
view of the non-selection decision. 

(d) Processing initial loan applications. 
The Agency will review all initial loan 
applications submitted in accordance 
with Agency requirements to further 
evaluate the eligibility and feasibility 
of the housing proposals. This deter-
mination will include: 

(1) A review of the preliminary plans 
and cost estimates, 

(2) A market feasibility review, 
(3) An Agency site visit to gather 

preliminary environmental informa-
tion and determine that the proposed 
site meets the site requirements of 
§ 3560.58, 

(4) A review of the Affirmative Fair 
Housing Marketing Plan, 

(5) An analysis of current credit re-
ports, 

(6) A review of Civil Rights Impact 
Analysis in accordance with 7 CFR part 
2006, subpart P, and 

(7) Completion of environmental re-
view requirements in accordance with 7 
CFR part 1970. 

(e) Processing order of initial loan ap-
plications. The Agency will process ini-
tial loan applications in rank order, 
taking into account available funds. If 
any initial loan applications are with-
drawn, rejected, or delayed for a period 
of time that will not permit funding in 
the current funding cycle, the Agency 
will process, in rank order, the next 
initial loan application as funding lev-
els permit. 

(f) Other assistance. During each stage 
of loan application processing, loan ap-
plicants must notify the Agency of all 
other assistance, including other Fed-
eral Government assistance proposed 
or approved for use in connection with 
the loan application. 

(g) Proposal withdrawal or rejection. 
An applicant may withdraw a housing 
proposal, an initial loan application, or 
a final loan application at any time 
during the Agency review process with 
a written request. The Agency may re-
ject a housing proposal, an initial loan 
application, or a final loan application 
at any time during the Agency review 
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process when an applicant fails to pro-
vide information requested by the 
Agency within the time frame specified 
by the Agency. 

(h) Final applications. Applicants, 
with initial loan applications that are 
selected by the Agency for further 
processing, must submit a final appli-
cation, with any additional informa-
tion requested by the Agency, to con-
firm and document a housing pro-
posal’s eligibility and feasibility, in-
cluding an affirmative fair housing 
marketing plan. The Agency will no-
tify applicants with initial loan appli-
cations that are not selected for fur-
ther processing of their non-selection, 
the reasons for their non-selection, and 
the process that may be used to seek a 
review of the non-selection decision. 

(i) Rural cooperative housing proposals. 
Rural cooperative housing loan pro-
posals will be solicited through a 
NOFA and will be assessed and proc-
essed in the same manner described in 
paragraphs (a) through (h) of this sec-
tion. 

[69 FR 69106, Nov. 26, 2004, as amended at 81 
FR 11049, Mar. 2, 2016] 

§ 3560.57 Designated places for section 
515 housing. 

(a) Establish a list of designated places. 
The Agency will establish a list of des-
ignated places from which loan pro-
posals will be accepted. The list is up-
dated each fiscal year and is available 
when the NOFA is published. The 
NOFA provides information on obtain-
ing the list. This list will be developed 
from a list of rural places which the 
Agency identifies as having the great-
est need for multifamily housing based 
on the following factors: 

(1) Qualification as a rural area as de-
fined in § 3560.11, 

(2) Lack of mortgage credit, and 
(3) Demonstrated need for MFH based 

on: 
(i) The incidence of poverty, 
(ii) The existence of substandard 

housing, 
(iii) The lack of affordable housing, 

and 
(iv) The following high need areas: 
(A) Places identified in the state 

Consolidated Plan or similar state plan 
or needs assessment report, 

(B) Indian reservations or commu-
nities located within the boundaries of 
tribal allotted or trust land, and 

(C) EZ/EC or REAP communities. 
(b) Establishing partnership designated 

place list. The Agency, in states with an 
active leveraging program and formal 
partnership agreement with the state 
agency, may establish a partnership 
designated place list consisting of 
places identified by the partnership as 
high need areas based on criteria con-
sistent with the Agency’s and the 
state’s authorizing statutes. The part-
nership agreement and partnership des-
ignated place list must have the con-
currence of the Administrator. 

(c) Administrator’s discretion. The Ad-
ministrator may add to the list of des-
ignated places any place that is deter-
mined to have a compelling need for 
MFH, for example, a place that has had 
a substantial increase in population 
not reflected in the most recent decen-
nial Census of the United States, or a 
place that has experienced a loss of af-
fordable housing because of a natural 
disaster. 

(d) Restrictions on loans in certain des-
ignated places. (1) Initial loan applica-
tions will not be requested and final 
loan applications will not be closed for 
housing proposals in designated places 
where any of the following conditions 
exist: 

(i) The Agency has selected another 
MFH proposal in the designated place 
for processing. 

(ii) A previously funded Agency, the 
U.S. Department of Housing and Urban 
Development (HUD), low-income hous-
ing tax credit or other similar assisted 
MFH in the designated place has not 
been completed or has not reached pro-
jected occupancy levels. 

(iii) Existing assisted MFH in the 
designated place is experiencing high 
vacancy levels. 

(iv) A special note rent or other loan 
servicing tool is pending or in effect for 
other assisted housing in the des-
ignated place, or 

(v) The need in the market area is for 
additional rental assistance and not 
additional rental units. 

(2) Exceptions to the provisions in 
§ 3560.57(d)(1) may be made: 

(i) When a group home is proposed for 
persons with disabilities in an area 
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where the existing MFH is insufficient 
or unavailable for their needs; or 

(ii) There is a compelling need for ad-
ditional MFH, for example when the 
units that have been approved or are 
under development represent only a 
small portion of the total units needed 
in the community. 

[69 FR 69106, Nov. 26, 2004, as amended at 80 
FR 9912, Feb. 24, 2015] 

§ 3560.58 Site requirements. 
(a) Location. (1) New construction 

section 515 loans will be made only in 
designated places selected by the Agen-
cy in accordance with the requirements 
of § 3560.57. 

(2) Agency-financed MFH must be lo-
cated in residential areas as part of es-
tablished rural communities, except as 
permitted in § 3560.58(b), and for farm 
labor housing units financed under sec-
tions 514 and 516, which may be devel-
oped in any area where a need for farm 
labor housing exists. 

(3) Communities in which Agency-fi-
nanced MFH is located must have ade-
quate facilities and services to support 
the needs of tenants. 

(4) Housing complexes will not be lo-
cated in areas where there are undesir-
able influences such as high activity 
railroad tracks; adjacent to or near in-
dustrial sites; bordering sites or struc-
tures which are not decent, safe, or 
sanitary; or bordering sites which have 
potential environmental concerns such 
as processing plants. Sites which are 
not an integral part of a residential 
community and do not have reasonable 
access, either by location or terrain, to 
essential community facilities such as 
water, sewerage removal, schools, 
shopping, employment opportunities, 
medical facilities, may not be accept-
able. Consistent with Federal law and 
Departmental Regulation, the Agency 
must conduct an environmental assess-
ment and a civil rights impact analysis 
before a site can be accepted. Sites 
may be determined by the Agency to be 
unacceptable if any of the adverse con-
ditions described in this paragraph 
exist. 

(b) Structures located in central busi-
ness areas. The Agency will consider fi-
nancing construction or the purchase 
and substantial rehabilitation of an ex-
isting structure located in the central 

business area of a rural community. 
With prior consent from the Agency, a 
portion of such a structure may be des-
ignated for commercial use on a lease 
basis. RHS funds may not be used to fi-
nance any cost associated with the 
commercial space. 

(c) Site development costs and stand-
ards. The cost of site development must 
be less than or comparable to the cost 
of site development at other available 
sites in the community and the site 
must be developed in accordance with 7 
CFR part 1924, subpart C and any appli-
cable standards imposed by a state or 
local government. 

(d) Densities. Allowable site densities 
will be determined based on the fol-
lowing criteria: 

(1) Compatibility and consistency 
with the community in which the MFH 
is located; 

(2) Impact on the total development 
costs; and 

(3) Size sufficient to accommodate 
necessary site features. 

(e) Flood or mudslide-prone areas. (1) 
The Agency will not approve sites sub-
ject to 100-year floods when non-flood-
plain sites exist. The environmental re-
view process will assess the avail-
ability of a reasonable site outside the 
100-year floodplain. 

(2) Sites located within the 100 year 
floodplain are not eligible for federal 
financial assistance unless flood insur-
ance is available through the National 
Flood Insurance Program (NFIP). The 
Agency will complete Federal Emer-
gency Management Agency (FEMA) 
Form 81–93, Standard Flood Hazard De-
termination, to document the site’s lo-
cation in relation to the floodplain and 
the availability of insurance under 
NFIP. 

§ 3560.59 Environmental review re-
quirements. 

Under the National Environmental 
Policy Act, the Agency is required to 
assess the potential impact of the pro-
posed action on protected environ-
mental resources. Measures to avoid or 
mitigate adverse impacts to protected 
resources may require a change in the 
site or project design. Therefore, a site 
cannot be approved until the Agency 
has completed the environmental re-
view requirements in accordance with 7 
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CFR part 1970. Likewise, the applicant 
should be informed that the environ-
mental review must be completed and 
approved before the Agency can make a 
commitment of resources to the 
project. 

[81 FR 11049, Mar. 2, 2016] 

§ 3560.60 Design requirements. 

(a) Standards. All Agency-financed 
MFH will be constructed in accordance 
with 7 CFR part 1924, subpart A and 
will consist of two or more rental units 
plus appropriate related facilities. Sin-
gle family structures may be used for 
group homes and cooperative housing. 
Also, manufactured homes may be used 
to create MFH and single family hous-
ing originally financed through section 
502 of the Housing Act of 1949 may be 
converted to MFH. Maintenance re-
quirements are listed in § 3560.103(a)(3). 

(b) Residential design. All MFH must 
be residential in character, except as 
provided for in § 3560.58(b), and must 
meet the needs of eligible residents. 

(c) Economical construction, operation 
and maintenance. Taking into consider-
ation life-cycle costs, all housing must 
be economical to construct, operate, 
and maintain and must not be of elabo-
rate design or materials. 

(1) Economical construction means 
construction that results in housing of 
at least average quality with amenities 
that are reasonable and customary for 
the community and necessary to appro-
priately serve tenants. 

(2) Economical operating and mainte-
nance means housing with operational 
and maintenance costs that allow a 
basic rent structure less than or con-
sistent with conventional rents for 
comparable units in the community or 
in a similar community except that 
when determined necessary by the 
Agency to allow for decent, safe and 
sanitary housing to be provided in mar-
ket areas where conventional rents are 
not sufficient to cover necessary oper-
ating, maintenance, and reserve costs. 
Basic rents may be allowed to exceed 
comparable rents for conventional 
units, but in no case may the rent ex-
ceed 150% of the comparable rent for 
conventional unit rent level. 

(3) In meeting the Agency objective 
of economical construction, operation 

and maintenance, housing proposals 
must: 

(i) Contain costs without jeopard-
izing the quality and marketability of 
the housing; 

(ii) Employ life-cycle cost analyses 
acceptable to the Agency to determine 
the types of materials which will re-
duce overall costs by lowering oper-
ation and maintenance costs, even 
though their initial costs may be high-
er; and 

(iii) Provide assurances that costs 
will be reduced when the Agency deter-
mines that housing costs are not eco-
nomical. If assurances cannot be pro-
vided, funding may be withdrawn. 

(4) The housing proposal will give 
maximum consideration to energy con-
servation measures and practices. 

(d) Accessibility. All housing will meet 
the following accessibility require-
ments. 

(1) For new construction of MFH, at 
least 5 percent of the units (but not 
less than one) must be constructed as 
fully accessible units to persons with 
disabilities. The Uniform Federal Ac-
cessibility Standards (UFAS) will be 
followed. Individual copies of these 
standards are available from the Archi-
tectural and Transportation Barriers 
Compliance Board, 1331 F Street, NW, 
Suite 1000, Washington, DC 20004–1111, 
Telephone: (202) 272–0080, TTY: (202) 
272–0082, e-mail address: info@access- 
board.gov. When calculating how many 
accessible units are required, always 
round up to the next whole number to 
ensure the 5 percent requirement is 
met. 

(2) For existing properties that do 
not have fully accessible units, the 5 
percent requirement will apply when 
making substantial alterations as de-
fined by UFAS. The UFAS defines sub-
stantial alteration as ‘‘alteration to 
any building or facility is to be consid-
ered substantial if the total cost for a 
twelve month period amounts to 50 per-
cent or more of the full and fair cash 
value of the building * * *’’ UFAS fur-
ther defines full and fair cash value as 
‘‘the assessed valuation of a building or 
facility as recorded in the assessor’s of-
fice of the municipality and as equal-
ized at one hundred percent (100%) 
valuation, or the replacement cost, or 
the fair market value.’’ The 5 percent 
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rule will also apply to repair or renova-
tion work on a single unit. For in-
stance, if a unit is damaged by fire and 
extensive repair is necessary, to the ex-
tent possible the unit is to be con-
verted to a fully accessible unit. 

(3) The variety of bedroom quantities 
of fully accessible units will be com-
parable to the variety of bedroom 
quantities of units which are not fully 
accessible. Borrowers will not, how-
ever, be required to exceed the 5 per-
cent requirement simply to have an ac-
cessible unit of each bedroom quantity. 
In addition, accessible units should be 
distributed throughout the complex so 
not to concentrate the units in one lo-
cation. 

(4) All MFH must meet: 
(i) The accessibility requirements as 

contained in section 504 of the Reha-
bilitation Act of 1973; 

(ii) The requirements of the Fair 
Housing Amendments Act of 1988; 

(iii) The requirements of the Ameri-
cans with Disabilities Act of 1990, as 
applicable; and 

(iv) All other Federal, State, and 
local requirements. When architectural 
standards differ, the most stringent 
standard will be followed. 

§ 3560.61 Loan security. 
(a) General. Each loan made by the 

Agency will be secured in a manner 
that adequately protects the financial 
interest of the Federal Government 
throughout the period of the loan. 

(b) Lien position. (1) The Agency will 
seek a first or parity lien position on 
Agency-financed property in all in-
stances. The Agency may accept a jun-
ior lien position if the Federal Govern-
ment’s interests are adequately se-
cured. 

(2) The Agency will seek a first or 
parity lien on revenue from rent; Agen-
cy, HUD, state or private rental sub-
sidy payments; chattels; assignments; 
and operating and reserve accounts. 
The Agency will accept a junior lien 
position if the Federal Government’s 
interests are adequately secured. 

(c) Liability. Personal liability will be 
required of all individual borrowers. 
Personal liability will not be required 
for the members or stockholders of any 
corporation or trust or any partners in 
a limited partnership. 

(d) Housing and land ownership. Appli-
cants must own the MFH and related 
land for which the loan is being re-
quested, or become the owner when the 
loan is closed or have a leasehold inter-
est in the land. If an applicant is not 
the owner of the housing and the re-
lated land, the following conditions 
must be met prior to or at loan closing. 

(1) A recorded mortgage on the im-
provements is given as collateral. 

(2) The amount of the loan against 
the collateral does not exceed its esti-
mated security value. 

(3) The unexpired term of the lease 
on the date of loan closing is at least 50 
percent longer than the term of the 
loan and rent charged for the lease 
does not exceed the rate being paid for 
similar leases in the area. 

(4) The applicant’s leasehold interest 
is not subject to summary foreclosure 
or cancellation. 

(5) The lease permits: 
(i) The Agency to foreclose the mort-

gage and to transfer the lease; 
(ii) The Agency to bid at a fore-

closure sale or to accept voluntary con-
veyance of the security in lieu of fore-
closure; 

(iii) The Agency to occupy the prop-
erty, sublet the property, or sell the 
leasehold for cash or credit if the lease-
hold is acquired through foreclosure, if 
the Agency accepts voluntary convey-
ance in lieu of foreclosure, or if the 
borrower abandons the property; and 

(iv) The applicant, in the event of de-
fault or inability to continue with the 
lease and the loan, to transfer the 
leasehold subject to the mortgage to a 
transferee that will assume the prop-
erty ownership obligations. 

§ 3560.62 Technical, legal, insurance, 
and other services. 

(a) Legal services. Applicants must 
have written contracts for any legal 
services that are to be paid out of 
Agency loan funds. 

(b) Title clearance. Applicants must 
obtain title clearance in accordance 
with the provisions of 7 CFR part 1927, 
subpart B applicable to title clearance, 
which would include title insurance or 
title opinion, unless the loan applicant 
is leasing the property or is an organi-
zation or an individual with special 
title or loan closing problems, in which 
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case title clearance and related legal 
services will be obtained in accordance 
with procedures approved by the Agen-
cy. 

(c) Architectural services. Applicants 
must obtain a written contract for ar-
chitectural services in accordance with 
the provisions of 7 CFR part 1924, sub-
part A. 

(d) Insurance. Applicants must have 
property and liability coverage at loan 
closing as well as flood insurance, if 
needed. Fidelity coverage must be in 
force as soon as there are assets within 
the organization and it must be ob-
tained before any loan funds or interim 
financing funds are made available to 
the borrower. At a minimum, appli-
cants must meet the property, liabil-
ity, flood, and fidelity insurance re-
quirements in § 3560.105. 

(e) Surety bonding. Applicants must 
comply with the surety bonding provi-
sions of 7 CFR part 1924, subpart A. 

§ 3560.63 Loan limits. 
(a) Determining the security value. The 

security value for an Agency loan is 
the lesser of the total development cost 
(exclusive of any developer’s fee as pro-
vided by paragraph (d)(2) of this sec-
tion) or the housing project’s security 
value as determined by an appraisal 
conducted in accordance with subpart 
P of this part, minus any prior or par-
ity liens on the housing project. For 
purposes of determining security value: 

(1) Total development cost must be 
calculated excluding costs not consid-
ered allowable under § 3560.54(a), and 
excluding costs related to compliance 
with the Uniform Relocation Assist-
ance and Real Property Acquisition 
Act of 1970. 

(2) The appraisal, which will deter-
mine the market value, subject to re-
stricted rents, will be obtained by the 
Agency and conducted in accordance 
with subpart P of this part. 

(b) Limitations on loan amounts. The 
Agency will not make any loans with-
out adequate security. The following 
limitations will be set on loan 
amounts: 

(1) For all loan applicants who will 
receive benefits from the low-income 
housing tax credit program, the 
amount of Agency financing for the 
housing will not exceed 95 percent of 

the security value available for the 
Agency loan. 

(2) For all loan applicants who will 
not receive low-income housing tax 
credit benefits and who are comprised 
solely of nonprofit organizations, con-
sumer cooperatives, or state or local 
public agencies, the amount of the loan 
will be limited to the security value 
available for the Agency loan, plus the 
2 percent initial operating capital and 
any necessary relocation costs in-
curred. 

(3) For all other loan applicants who 
will not receive low-income housing 
tax credit benefits, the loan amount 
will be limited to no more than 97 per-
cent of the security value available for 
the Agency loan. 

(c) Equity contribution. Loan appli-
cants, with the exception of nonprofit 
organizations, consumer cooperatives, 
or state or local public agencies who 
will not be receiving tax credits, must 
make an equity contribution from 
their own resources. 

(1) Loan applicants who will receive 
benefits from the low-income housing 
tax credit program must make an eq-
uity contribution in the amount of 5 
percent of the Agency loan. The max-
imum Agency loan will be determined 
in accordance with § 3560.63(b). 

(2) Loan applicants who will not re-
ceive benefits from the low-income 
housing tax credit program and are not 
nonprofit organizations, consumer co-
operatives, or state or local public 
agencies must make an equity con-
tribution in the amount of 3 percent of 
the Agency loan. The maximum Agen-
cy loan will be determined in accord-
ance with § 3560.63(b). 

(d) Review of assistance from multiple 
sources. The Agency will analyze Fed-
eral Government and other assistance 
provided to any MFH project to estab-
lish the maximum loan amount and to 
assure that the assistance is not more 
than the minimum necessary to make 
the housing affordable, decent, safe, 
and sanitary to potential tenants. 

(1) Determining minimum assistance. 
For purposes of determining minimum 
assistance, the total amount paid for 
builder’s profit, overhead, and general 
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requirements may not exceed 21 per-
cent of the construction contract. Un-
less specified differently in a Memo-
randum of Understanding between the 
Agency and the state agency that allo-
cates low-income housing tax credits, 
limits will be those specified in 
§ 3560.53(l). 

(2) Developer’s fee. While, in accord-
ance with § 3560.54(a)(9), payment of a 
developer’s fee is not an eligible use of 
Agency loan funds, the Agency will in-
clude in total development costs a de-
veloper’s fee paid from other sources 
when analyzing the Federal Govern-
ment assistance to the housing. The 
Agency may recognize a developer’s fee 
paid from other sources on construc-
tion or rehabilitation of up to 15 per-
cent of the total development costs au-
thorized for low-income housing tax 
credit purposes, or by another Federal 
Government program. Likewise for 
transfer proposals that include acquisi-
tion costs, the developer’s fee on the 
acquisition cost may be recognized up 
to 8 percent of the acquisition costs 
only when authorized under a Federal 
Government program providing assist-
ance. The developer’s fee is not in-
cluded in determining the Agency’s 
maximum debt limit and loan amount. 

(e) Limits on equity loans. For equity 
loans to avert prepayment, the amount 
of the Agency equity loan will be lim-
ited to no more than the difference be-
tween 90 percent of market value of the 
property when appraised as conven-
tional unsubsidized MFH and all cur-
rent unpaid balances. For information 
on appraisal issues, refer to subpart P 
of this part. 

(f) Cost overruns. (1) All applicants 
must agree in writing to provide funds 
at no cost to the housing and without 
pledging the housing as security to pay 
any cost for completing planned con-
struction after the maximum debt 
limit is reached. 

(2) After loan approval, the Agency 
will only approve cost increases for 
housing proposals involving new con-
struction or major rehabilitation when 
the additional costs will not cause the 
limits specified in § 3560.53(l) or the 
maximum debt limit to be exceeded 
and the cost increases were caused by: 

(i) Unforeseen factors that are deter-
mined by the Agency to be beyond the 
borrower’s control; 

(ii) Design changes required by the 
Agency, state, or the local government; 
or 

(iii) Financing changes approved by 
the Agency. 

§ 3560.64 Initial operating capital con-
tribution. 

Borrowers are required to make an 
initial operating capital contribution 
to the general operating account in the 
amount of at least 2 percent of the 
total development cost or appraised 
value, whichever is less. 

(a) Borrowers that are nonprofit or-
ganizations, consumer cooperatives, or 
state or local public agencies and are 
not receiving low-income housing tax 
credits, may use loan funds for their 
initial operating capital contribution. 
All other borrowers must fund the ini-
tial operating capital contribution 
from their own resources. 

(b) Borrowers must provide to the 
Agency for approval a list of materials 
and equipment to be funded from the 
general operating account for initial 
operating expenses. As specified in 
§ 3560.304(b), initial operating capital 
may be used only to pay for approved 
budgeted expenses. If total initial oper-
ating expenses exceed 2 percent, the ad-
ditional amount must be paid by the 
borrower from its own resources, ex-
cept that borrowers meeting the provi-
sions of § 3560.64(a) who do not have suf-
ficient resources for this purpose may 
request Agency assistance. With-
drawals from the reserve account will 
not be approved for such expenses. 

(c) Borrowers must provide the Agen-
cy with documentation of their initial 
operating capital contribution depos-
ited into the general operating account 
prior to the start of construction or 
loan closing, whichever comes first, 
and such funds thereafter, may only be 
used for authorized budgeted purposes. 

(d) If the conditions specified in 
§ 3560.304(c) are met, funds contributed 
as initial operating capital may be re-
turned to the borrower. 

§ 3560.65 Reserve account. 
(a) For new construction, to meet 

major capital expenses of a housing 
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project, applicants must establish and 
fund a reserve account that meets the 
requirements of § 3560.306. The appli-
cant must agree to make monthly con-
tributions to the reserve account pur-
suant to a reserve account analysis 
which sets forth how the reserve ac-
count funds will meet the capital needs 
of the property over an acceptable 20- 
year period. The reserve account anal-
ysis is based on either a Capital Needs 
Assessment or life cycle cost analysis, 
provided and acceptable to Rural De-
velopment by the applicant. Adjust-
ments may be made to the contribu-
tion amount at 5 or 10-year intervals, 
either through an updated Capital 
Needs Assessment or as part of the 
original life cycle cost analysis. The 
cost of conducting either a Capital 
Needs Assessment or life cycle cost 
analysis will be paid for by the appli-
cant. The cost of the initial Capital 
Needs Assessment or life cycle cost 
analysis may be included in the loan fi-
nancing. 

(b) For ownership transfers or sales, 
the requirements of § 3560.406(d)(5) will 
be met. 

(c) For other existing properties, at a 
minimum the borrower must agree to 
make monthly contributions to the re-
serve account at the rate of 1 percent 
annually of the amount of total devel-
opment cost until the reserve account 
equals 10 percent of the total develop-
ment cost. 

[77 FR 40255, July 9, 2012] 

§ 3560.66 Participation with other 
funding or financing sources. 

(a) General requirements. The Agency 
encourages the use of funding or fi-
nancing from other sources in conjunc-
tion with Agency loans. When the 
Agency is not the sole source of financ-
ing for MFH, the following conditions 
must be met. 

(1) The Agency will enter into a par-
ticipation (or intercreditor) agreement 
with the other participants that clear-
ly defines each party’s relationship and 
responsibilities to the others. 

(2) The rental units that will serve 
tenants eligible for housing under the 
Agency’s income standards must meet 
Agency standards and the number of 
units that will serve the Agency’s ten-

ants are at least equal to the units fi-
nanced by the Agency. 

(3) All rental units must be operated 
and managed in compliance with the 
requirements of the Agency and the 
other sources. To the extent these re-
quirements overlap, the most stringent 
requirement must be met. The Agency 
may negotiate the resolution of over-
lapping requirements on a case-by-case 
basis; however, at a minimum, Agency 
requirements must be met. 

(4) If the number of units subject to 
the LIHTC rent and income restric-
tions is greater than the number of 
units projected to receive Agency rent-
al assistance (RA) or similar tenant 
subsidy, the market feasibility docu-
mentation must clearly reflect a need 
and demand by LIHTC income-eligible 
households financially able to afford 
the projected rents without such a sub-
sidy for the units not receiving RA or 
similar tenant subsidy. 

(b) Rental assistance. The Agency may 
provide rental assistance with MFH 
loans participating with other sources 
of funding under the following condi-
tions: 

(1) The Agency’s loan equals at least 
25 percent of the housing’s total devel-
opment cost. 

(2) The rental assistance is provided 
only to those rental units where the 
basic rents do not exceed what basic 
rents would have been had the Agency 
provided full financing. 

(3) The provisions of subpart F of this 
part are met. 

(c) Security requirements. The security 
requirements of § 3560.61 must be met 
for all Agency-financed MFH partici-
pating with other sources of funding. 

(d) Reserve requirements. Reserve ac-
count requirements will be determined 
on a case-by-case basis, taking into 
consideration the reserve requirements 
of the other participating lenders, so 
that the aggregate fully funded reserve 
account is consistent with the require-
ments of § 3560.65. Reserve require-
ments and procedures for reserve ac-
count withdrawals must be agreed 
upon by all lenders and included in the 
intercreditor or participation agree-
ment. 

(e) Design requirements. Housing and 
related facilities must be planned and 
constructed in accordance with 7 CFR 
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1924, subparts A and C. If housing in-
cludes non-Agency financed common 
facilities, the following conditions 
must be met: 

(1) The non-Agency-financed common 
facility’s operating and maintenance 
costs must be paid through collection 
of a user fee from residents who use the 
facility, 

(2) The non-Agency-financed common 
facility must be designed and operated 
with appropriate safeguards for the 
health and safety of tenants, and 

(3) The facility must be fully avail-
able and accessible to all tenants. 

§ 3560.67 Rates and terms for section 
515 loans. 

Rates and terms for farm labor hous-
ing loans are found in subpart L of this 
part for Off-Farm and subpart M of this 
part for On-Farm. 

(a) Interest. Loans will be closed at 
the lower of the interest rate in effect 
at the time of loan approval or the in-
terest rate that is in effect at time of 
loan closing. 

(b) Interest credit. The Agency will 
provide interest credit to subsidize the 
interest on the Agency loan to a pay-
ment rate of 1 percent for all of the 
Agency’s initial and subsequent loans. 

(c) Amortization period and term. (1) 
Except for manufactured housing, 
loans will be amortized over a period 
not to exceed the lesser of the eco-
nomic life of the housing being fi-
nanced or 50 years and paid over a term 
not to exceed 30 years from the date of 
loan. The Agency may make a loan to 
the borrower to finance the final pay-
ment of a loan in accordance with 
§ 3560.74. 

(2) Loans for manufactured housing 
will be amortized and paid over a term 
not to exceed 30 years as specified in 
§ 3560.70(c). 

§ 3560.68 Permitted return on invest-
ment (ROI). 

(a) Permitted return. Borrowers oper-
ating on a limited profit basis will be 
permitted a return not to exceed 8 per-
cent of their required initial invest-
ment determined at the time of loan 
approval in accordance with § 3560.63(c). 

(b) Calculation of permitted return. The 
permitted return will be based on the 
borrower’s contributions from their 

own resources, which, when added to 
the Agency loan amount and all 
sources of funding or financing, do not 
exceed the security value of the MFH 
project as specified in § 3560.63(a). 

(1) Proceeds received by the borrower 
from the syndication of low-income 
housing tax credit and contributed to 
the MFH project may be considered 
funds from the borrower’s own re-
sources for the portion of the proceeds 
which exceeds: 

(i) The allowable developer’s fee de-
termined by the state agency admin-
istering the low-income housing tax 
credit, and 

(ii) The borrower’s expected contribu-
tion to the transaction, as determined 
by the state agency administering the 
low-income housing tax credit. 

(2) A building site contributed by the 
borrower will be appraised by the 
Agency to determine its market value. 
A return may not be allowed on the 
amount above the equity contribution 
required by § 3560.63(c) if the market 
value as determined by the Agency, 
when added to the loan and grant 
amounts from all sources, exceeds the 
security value of the MFH project as 
specified in § 3560.63(a). 

(c) Return on additional investment. 
The initial investment may exceed the 
equity contribution required by 
§ 3560.63(c) and a return allowed on the 
investment if the additional return 
does not increase basic rents and rental 
assistance costs above what basic rents 
and rental assistance costs would have 
been with the Agency financing 95 or 97 
percent of the total development cost. 

(d) Compensation to nonprofit organiza-
tions. Although nonprofit organizations 
are not eligible to take a return on in-
vestment, with prior Agency approval, 
cooperatives and nonprofit organiza-
tions may use housing project funds to 
pay asset management expenses di-
rectly attributable to ownership re-
sponsibilities, as described in 
§ 3560.303(b)(1)(ii). 

§ 3560.69 Supplemental requirements 
for congregate housing and group 
homes. 

(a) General. Congregate housing and 
group homes must be planned and de-
veloped in accordance with 7 CFR part 
1924, subparts A and C. 
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(b) Design criteria. Congregate hous-
ing and group homes must be designed 
to accommodate all special services 
that will be provided. 

(c) Services. Congregate housing and 
group home loan applicants, as part of 
their loan request, must submit a plan 
to make affordable services available 
to residents to assist the residents in 
living independently. The plan must 
address the availability of this assist-
ance from service providers throughout 
the term of the loan. 

(1) For congregate housing, the resi-
dent services plan must address how 
the following services will be provided 
or made available: 

(i) One cooked meal per day, seven 
days per week; 

(ii) Transportation to and from the 
property; 

(iii) Assistance in housekeeping; 
(iv) Personal services; 
(v) Recreational and social activities; 

and 
(vi) Access to medical services. 
(2) For group homes, the resident 

services plan must address how access 
to the following services will be pro-
vided or made available: 

(i) A common kitchen in which to 
prepare meals; 

(ii) Transportation; 
(iii) Nearby recreational and social 

activities which may be coordinated by 
the resident assistant, if applicable; 
and 

(iv) Medical services as necessary. 
(d) Necessary items. Borrowers must 

ensure items such as tables, chairs, and 
cookware necessary to furnish common 
areas are made available to congregate 
housing or group homes. The 2 percent 
initial operating capital may be used 
to purchase these items. 

(e) Association with other organiza-
tions. Congregate housing and group 
homes may coordinate services or 
training with another organization, 
such as a workshop for the develop-
mentally disabled. However, the hous-
ing facility must be a separate entity 
and not dependent on the other organi-
zation. 

(f) Market feasibility documentation. 
Market feasibility documentation for 
congregate housing and group homes is 
subject to the following requirements: 

(1) Must address the need for housing 
with services and include information 
concerning alternative service pro-
viders; 

(2) Must contain demographic infor-
mation pertaining to the population 
that is to be served by the congregate 
housing or group home project; and 

(3) May consider an expanded market 
area that includes nondesignated 
places, but the facility must be located 
in a designated place. 

(g) Rental assistance for group homes. 
A unit in a group home consists of a 
space occupied by a specific tenant 
household, which may be an apartment 
unit, a bedroom, or a part of a bed-
room. Agency rental assistance will be 
made available to tenants sharing a 
unit so long as the total rent for the 
unit does not exceed conventional 
rents for comparable units in the area 
or a similar area. 

§ 3560.70 Supplemental requirements 
for manufactured housing. 

(a) Design requirements. Manufactured 
housing must meet the requirements of 
7 CFR part 1924, subpart A applicable 
to manufactured housing. 

(b) Eligible properties. The manufac-
tured housing must include two or 
more housing units. The applicant will 
become the first owner purchasing the 
manufactured homes for purposes other 
than resale. The following exceptions 
may be made to this provision: 

(1) A housing proposal may include 
the purchase of the real property with 
existing manufactured housing which 
will be redeveloped with the placement 
of new manufactured homes. 

(2) A housing proposal may include 
the rehabilitation of existing manufac-
tured housing only if the units to be re-
habilitated are currently financed by 
the Agency. The proposal will include 
the results of the applicant’s consulta-
tion with the manufacturer to deter-
mine if the proposed rehabilitation 
work will affect the structural integ-
rity of the unit and, if so, the state-
ment will include an explanation as to 
how. 

(c) Terms. The maximum loan amount 
will be determined in accordance with 
the requirements of § 3560.63. The amor-
tization period and term of loans for 
manufactured housing will not exceed 
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the lesser of the economic life of the 
housing being financed or 30 years. 

(d) Security. A mortgage or deed of 
trust will be taken on the entire prop-
erty purchased or improved with the 
loan. The encumbered property must 
be covered under a standard real estate 
title insurance policy or attorney’s 
title opinion that identifies the hous-
ing as real property and insures or in-
demnifies against any loss if the manu-
factured home is determined not to be 
part of the real property. The property 
must be taxed as real estate by the ju-
risdiction where the housing is located 
if such taxation is permitted under ap-
plicable law when the loan is closed. 

(e) Special warranty requirements. The 
general contractor or dealer-con-
tractor, as applicable, must provide a 
warranty in accordance with the provi-
sions of 7 CFR part 1924, subpart A. 

(1) The warranty must establish that 
the manufactured homes, foundations, 
positioning and anchoring of the units 
to their permanent foundations, and all 
contracted improvements, are con-
structed in conformity with applicable 
approved plans and specifications. 

(2) The warranty must include provi-
sions that the manufactured homes 
sustained no hidden damage during 
transportation and, for double-wide 
units, that the sections were properly 
joined and sealed. 

(3) The general contractor or dealer 
contractor must warrant that the man-
ufacturer’s warranty is in addition to 
and does not diminish or limit all other 
warranties, rights, and remedies that 
the borrower or lender may have. 

(4) The seller of the manufactured 
homes must deliver to the borrower the 
manufacturer’s warranty with an addi-
tional copy for RHS. The warranty 
must identify the units by serial num-
ber. 

§ 3560.71 Construction financing. 

(a) Construction financing plan. Prior 
to loan approval, applicants must sub-
mit to the Agency for its concurrence a 
plan for the construction financing and 
securing of the loan. 

(b) Interim financing. Interim financ-
ing is required by the Agency for any 
construction, except as noted in para-
graph (c) of this section. 

(1) The Agency reserves the right to 
review and approve the interim financ-
ing arrangements proposed by the ap-
plicant. 

(2) When interim financing is used, 
the Agency will obligate the funds and 
provide an interim financing letter to 
the lender that will confirm the proce-
dures and conditions for the construc-
tion financing. The take-out loan will 
be closed and the interim lender paid 
off when the conditions of the interim 
financing letter have been met. 

(3) The applicable provisions of 7 CFR 
part 1924, subpart A will be used to 
monitor the construction. 

(4) An environmental review in ac-
cordance with 7 CFR part 1970 must be 
completed prior to issuance of the in-
terim financing letter. 

(c) Multiple advances. When interim 
financing is not available or when it is 
in the best interest of the Federal Gov-
ernment, the Agency may provide for 
multiple advances of the funds to cover 
the cost of construction. 

(1) The Agency will review and ap-
prove the multiple advances proposed 
by the borrower. 

(2) When multiple advances are used, 
the Agency will close the loan prior to 
any advancement of funds and the rel-
evant provisions of 7 CFR part 1924, 
subpart A will be used to monitor the 
construction. 

(3) The loan check will be handled in 
accordance with 7 CFR part 1902, sub-
part A. 

[69 FR 69106, Nov. 26, 2004, as amended at 81 
FR 11049, Mar. 2, 2016] 

§ 3560.72 Loan closing. 
(a) Requirements. Loans will be closed 

in accordance with 7 CFR part 1927, 
subpart B and any state supplements. 
In all cases, the borrower must: 

(1) Provide evidence that an Agency- 
approved accounting system is in 
place; 

(2) Execute a restrictive-use contract 
acceptable to the Agency that estab-
lishes the borrower’s obligation to op-
erate the housing for program purposes 
for the term of the Agency loan; 

(i) For all section 514 loans, except as 
provided in § 3560.621, made pursuant to 
a contract entered into on or after the 
effective date of this regulation, the 
following language will be included in 
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the mortgage and deed of trust: ‘‘The 
borrower and any successors in interest 
agree to use the housing for the pur-
pose of housing people eligible for oc-
cupancy as provided in sections 514 and 
516 of title V of the Housing Act of 1949, 
and Rural Housing Service regulations 
then in effect. The restrictions are ap-
plicable for a term of 20 years from the 
date on which the last loan was closed. 
No eligible person occupying the hous-
ing will be required to vacate nor any 
eligible person denied occupancy for 
housing prior to the close of such pe-
riod because of a prohibited change in 
the use of the housing. A tenant or per-
son wishing to occupy the housing may 
seek enforcement of this provision as 
well as the Government.’’ 

(ii) All other loans are subject to re-
strictive-use provisions as outlined in 
subpart N of this part. 

(3) Provide evidence that construc-
tion financing arrangements are ade-
quate when interim financing is going 
to be used; 

(4) Provide evidence that all the 
funds from other sources as proposed in 
the application are available and that 
there have been no changes in the 
Sources and Uses Comprehensive Eval-
uation (SAUCE). 

(5) Provide evidence of the title to all 
security required by the Agency; 

(6) Provide a certification that all 
construction in the case of interim fi-
nancing has been or, in the case of mul-
tiple advances, will be paid; 

(7) Provide, in the case of interim fi-
nancing, a dated and signed statement 
from the owner’s architect certifying 
to substantial completion of the hous-
ing project; 

(8) Provide a certification that all 
construction in the case of interim fi-
nancing has been or, in the case of mul-
tiple advances, will be in accordance 
with the plans and specifications con-
curred in by the Agency; 

(9) Provide evidence, if applicable, 
that the conditions of the interim fi-
nancing letter have been met; and 

(10) Attend a pre-occupancy con-
ference with the Agency. 

(b) Cost certification. In all cases, the 
borrower must report actual construc-
tion costs. Whenever the State Direc-
tor determines it appropriate, and in 
all situations where there is an iden-

tity of interest as defined in 7 CFR 
1924.4 (i), the borrower, contractor and 
any subcontractor, material supplier, 
or equipment lessor having an identity 
of interest must each provide certifi-
cation as to the actual cost of the work 
performed in connection with the con-
struction contract in accordance with 7 
CFR part 1924, subpart A. The con-
struction costs must also be audited in 
accordance with Governmental Audit-
ing Standards, by a Certified Public 
Accountant (CPA). In some cases, the 
Agency will contract directly with a 
CPA for the cost certification. Funds 
that were included in the loan for cost 
certification and which are ultimately 
not needed because Agency contracts 
for the cost certification will be re-
turned on the loan. Agency personnel 
will utilize exhibit M of 7 CFR part 
1924, subpart A to assist in the evalua-
tion of the cost certification process. 

(c) Notification of loan cancellation. 
Loans may be canceled after approval 
and before loan closing. The Agency 
will notify all parties of the cancella-
tion and the reasons for the cancella-
tion in accordance with 7 CFR part 
1927, subpart B. 

§ 3560.73 Subsequent loans. 
(a) Applicability. The Agency may 

make a subsequent loan to a borrower 
to complete, improve, repair, or make 
modifications to MFH initially fi-
nanced by the Agency or for equity for 
preservation purposes. Loan requests 
to add units to comply with accessi-
bility requirements may be processed 
as a subsequent loan; however, loan re-
quests to add units to meet market de-
mand will be processed as an initial 
loan request and must compete under 
the NOFA. 

(b) Application requirements and proc-
essing. Upon receipt of a subsequent 
loan request, the Agency will inform 
the applicant what information is re-
quired based on the nature and purpose 
of the loan request. Subsequent loan 
requests do not have to compete for 
funding against initial loan proposals. 

(c) Amortization and payment period. 
Subsequent loans will be amortized 
over a period not to exceed the lesser of 
the economic life of the housing being 
financed or 50 years and paid over a 
term not to exceed the lesser of the 
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economic life of the housing or 30 years 
from the date of the loan. 

(d) Equity contribution. Applicants for 
subsequent loans must make contribu-
tions on the loans in the same propor-
tion as outlined in § 3560.63(c). Loan ap-
plicants will not be given consideration 
for any increased equity value that the 
property may have since the initial 
loan. 

(1) Excess initial investment on an 
initial loan may be credited toward the 
required investment on a subsequent 
loan. 

(2) An initial operating capital con-
tribution to the general operating ac-
count as described in § 3560.64 is re-
quired for a subsequent loan approved 
under the conditions set in § 3560.63(f) 
to complete housing construction but 
is not required for a subsequent loan to 
repair or improve existing housing. 

(e) Environmental review requirements. 
Actions taken under this part must 
comply with the environmental review 
requirements in accordance with 7 CFR 
part 1970. 

(f) Design requirements. All improve-
ments, repairs, and modifications will 
be in accordance with 7 CFR part 1924, 
subparts A and C. 

(g) Architectural services. The appli-
cant must obtain architectural services 
when any of the following conditions 
exist: 

(1) Enclosed space is being added, 
(2) When required by state law, and 
(3) When the Agency determines that 

the work being proposed requires archi-
tectural services. 

(h) Restrictive-use requirements. Subse-
quent loans are subject to restrictive- 
use provisions as outlined in 
§ 3560.662(a) and borrowers must exe-
cute a restrictive-use contract in ac-
cordance with § 3560.72(a)(2). 

(i) Designation changes from rural to 
nonrural. If the designation of an area 
changes from rural to nonrural after 
the initial loan is made, a subsequent 
loan may be made only to make nec-
essary improvements and repairs to the 
property or for equity when needed to 
avert prepayment. 

(j) Agency’s discretion. The Adminis-
trator may approve a subsequent loan 
in a place that is not on the list of des-
ignated places as a servicing action, for 

example, to replace units destroyed by 
a natural disaster. 

[69 FR 69106, Nov. 26, 2004, as amended at 81 
FR 11049, Mar. 2, 2016] 

§ 3560.74 Loan for final payments. 

(a) Use. The Agency may finance 
final payments for borrowers holding 
existing loans for which the Agency ap-
proved an amortization period that ex-
ceeded the term of the loan. 

(b) Requirements. The Agency may fi-
nance final payments if documentation 
regarding the market area shows that 
a need for low-income rental housing 
still exists for that area and one of the 
following conditions has been met. 

(1) It is more cost efficient and serves 
the tenant base more effectively to 
maintain existing MFH than to build 
another property in the same location; 
or 

(2) The MFH has been maintained to 
such an extent that it can be expected 
to continue providing affordable, de-
cent, safe and sanitary housing for 20 
years beyond the date of the loan to fi-
nance a final payment; and 

(3) Funds are available. 
(c) Term. The term of Agency loans to 

finance final payments will not exceed 
20 years from the date of the initial 
loan final payment. 

§§ 3560.75–3560.99 [Reserved] 

§ 3560.100 OMB control number. 

The information collection require-
ments contained in this regulation 
have been approved by the Office of 
Management and Budget (OMB) and 
have been assigned OMB control num-
ber 0575–0189. Public reporting burden 
for this collection of information is es-
timated to vary from 15 minutes to 18 
hours per response, including time for 
reviewing instructions, searching exist-
ing data sources, gathering and main-
taining the data needed, and com-
pleting and reviewing the collection of 
information. A person is not required 
to respond to a collection of informa-
tion unless it displays a currently valid 
OMB control number. 
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Subpart C—Borrower Manage-
ment and Operations Respon-
sibilities 

§ 3560.101 General. 
This subpart sets forth borrower obli-

gations regarding management and op-
erations of multi-family housing 
(MFH) projects financed by the Agen-
cy. As noted in § 3560.6, the borrower re-
quirements listed in this subpart must 
be complied with by the borrower. The 
borrower may designate in writing a 
person to act as the borrower’s author-
ized agent. 

§ 3560.102 Housing project manage-
ment. 

(a) General. Borrowers hold final re-
sponsibility for housing project man-
agement and must ensure that oper-
ations comply with the terms of all 
loan or grant documents, Agency re-
quirements and applicable local, state 
and Federal laws and ordinances. 
Project operations shall be conducted 
to meet the actual needs and necessary 
expenses of the property or for any 
other purpose authorized under Agency 
regulations. Any party not meeting 
these responsibilities may be subject to 
penalties. It is expected that only typ-
ical and reasonable expenses be in-
curred for the services rendered. Con-
sequently, methods to inflate, dupli-
cate, obscure, or failure to disclose the 
true nature and cost of work performed 
for the services rendered will cause the 
Agency to deny budget requests for the 
services or issue a demand for recovery 
and reimbursement for unauthorized 
actions. 

(b) Management plan. Borrowers must 
develop and maintain a management 
plan for each housing project covered 
by their loan or grant. The manage-
ment plan must establish the systems 
and procedures necessary to ensure 
that housing project operations comply 
with Agency requirements. 

(1) At a minimum, management plans 
must address the following items: 

(i) Maintenance systems, including 
procedures for routine maintenance, 
capital item repair and replacement, 
and effective energy conservation prac-
tices; 

(ii) Personnel policies, job descrip-
tions, staffing plans, training proce-

dures for on-site staff. The Borrower 
will include specific duties and respon-
sibilities of each property manager, 
site manager and caretaker; 

(iii) Front-line management func-
tions to be performed by off-site staff; 

(iv) Plans and procedures for pro-
viding supplemental services including 
laundry, vending, and security; 

(v) Plans for accounting, record keep-
ing and meeting Agency reporting re-
quirements; 

(vi) Procurement procedures; 
(vii) Rent and occupancy charge col-

lection procedures, and procedures for 
requesting and implementing changes 
in rents, utility allowances, or occu-
pancy charges; 

(viii) Plans and procedures for mar-
keting rental units and maintaining 
compliance with the Affirmative Fair 
Housing Marketing Plan in accordance 
with § 3560.104; 

(ix) Unit leases and leasing policies 
and procedures, including procedures 
for maintaining and purging waiting 
lists, determining applicant eligibility, 
certifying and recertifying income, 
tenant selection, and occupancy poli-
cies such as security deposit amounts, 
occupancy rules, termination of leases 
or occupancy agreements and eviction; 

(x) Plans for allowing tenant partici-
pation in property operations and for 
fostering tenant relationships with 
management; 

(xi) Procedures for applicant and ten-
ant appeals; and 

(xii) Describe how management will 
make known to tenants and applicants 
that management will provide reason-
able accommodations under the Fair 
Housing Act, section 504 of the Reha-
bilitation Act of 1973, and regulations 
implemented thereunder at the bor-
rower’s expense unless to do so would 
cause an undue financial or adminis-
trative burden, how such requests are 
to be made, and who within manage-
ment will have the authority to ap-
prove or disapprove a request for an ac-
commodation. 

(2) Loan or grant applicants must 
submit a management plan before the 
Agency will give final approval to the 
loan or grant application. The plan 
must address the required items identi-
fied in paragraph (b)(1) of this section 
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in sufficient detail to enable the Agen-
cy to monitor housing project perform-
ance. 

(c) Management plan effective period. A 
management plan remains in effect as 
long as it accurately reflects housing 
project operations and the housing 
project is in compliance with the Agen-
cy requirements. 

(1) Borrowers must submit an up-
dated management plan to the Agency 
if operations change or are no longer 
consistent with the management plan 
on file with the Agency. 

(2) When there are no changes in op-
erations, borrowers must submit a cer-
tification to the Agency every 3 years 
stating that operations are consistent 
with the management plan and the 
plan is adequate to assure compliance 
with the loan and grant documents and 
Agency requirements or applicable 
local, state and Federal laws. 

(3) If the Agency determines that op-
erations are in compliance with Agen-
cy requirements, loan or grant agree-
ments, or applicable local, state, and 
Federal laws, but are not consistent 
with the management plan, the Agency 
will require the borrower to: 

(i) Revise the management plan to 
accurately reflect housing operations; 

(ii) Take actions to ensure the man-
agement plan is followed; or 

(iii) Advise the Agency in writing of 
the action taken. 

(4) When a housing project is being 
transferred from one borrower to an-
other, the transferee must submit a 
management plan that addresses the 
required items identified in paragraph 
(b)(1) of this section in sufficient detail 
to enable the Agency to give final ap-
proval of the transfer. 

(d) Housing projects with compliance 
violations. Upon receiving notice of 
compliance violations in accordance 
with § 3560.354, borrowers must submit 
to the Agency: 

(1) Revisions to the management plan 
establishing the changes in housing op-
erations that will be made to restore 
compliance; 

(2) If the borrower determines the 
compliance violations were due to a 
failure to follow the management plan, 
the borrower must certify to the Agen-
cy that the management plan is ade-
quate to assure compliance with the 

applicable requirements of this part 
and submit a written description of the 
actions they will take to ensure the 
management plan is followed; or 

(3) If the Agency discovers continued 
discrepancies between a management 
plan and housing project operations or 
compliance violations, the Agency may 
require the borrower to install a dif-
ferent management agent acceptable 
to the Agency as described in para-
graph (e) of this section. 

(e) Acceptable management agents. Bor-
rowers must obtain Agency approval of 
the agent proposed to manage a hous-
ing project prior to entering into any 
formal agreement with the agent and 
prior to allowing the agent to assume 
responsibility for housing project oper-
ations. Borrowers that plan to self- 
manage a housing project also must re-
ceive Agency approval before assuming 
responsibility for housing operations. 

(1) Borrowers must submit a written 
request for Agency approval of the pro-
posed management agent at least 45 
days prior to the date the agent is to 
assume responsibility for operations. 
This request must include a profile of 
the proposed management agent that 
provides sufficient information to 
allow the Agency to evaluate whether 
the agent is acceptable. 

(2) The Agency will deny approval of 
any proposed management agent that 
cannot provide evidence of at least two 
years of experience and satisfactory 
performance in directing and over-
seeing the management of similar fed-
erally-assisted MFH. 

(3) The Agency may issue approval of 
a management agent that does not 
meet the requirements of § 3560.102(e)(2) 
if the management agent can provide 
evidence that indicates the ability to 
successfully manage a MFH project in 
accordance with Agency requirements. 

(4) If a borrower enters into an agree-
ment with a management agent or be-
gins to self-manage prior to receiving 
Agency approval, the Agency will place 
the borrower in non-monetary default 
status and will require the borrower to 
immediately terminate the contract 
with the management agent. 

(f) Self-management. Borrowers may 
self-manage a housing project but must 
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receive Agency approval before assum-
ing responsibility for housing oper-
ations. Borrowers that plan to self- 
manage must meet all requirements of 
§ 3560.102, except for paragraph (h) of 
this section. 

(g) Identity-of-interest disclosure. Bor-
rowers and management agents must 
disclose to the Agency all identity-of- 
interest relationships which they have 
with firms and must receive Agency 
approval to use such firms prior to en-
tering into any contractual relation-
ships with such entities that involve 
Agency funds. 

(1) This disclosure must include any 
identity-of-interest relationships be-
tween: 

(i) The borrower and the manage-
ment agent; 

(ii) The borrower or management 
agent and the providers of supplies and 
services to the housing project; and 

(iii) The borrower or the manage-
ment agent and employees of any of 
the above. 

(2) Failure to disclose such relation-
ships may subject the borrower, the 
management agent, and the other 
firms or employees found to have an 
identity of interest relationship to sus-
pension, debarment, or other remedies 
available to the Agency. 

(3) After disclosure of an identity-of- 
interest relationship: 

(i) The borrower, management agent, 
and supplier of goods and services must 
provide documentation proving that 
use of identity-of-interest firms is in 
the best interest of the housing 
project; 

(ii) Any supplier of goods and serv-
ices must certify in writing to the 
Agency that the individual or organiza-
tion has a viable, on-going trade or 
business qualified and licensed, if ap-
propriate, to do the work for which a 
contract is being proposed; 

(iii) The borrower, management 
agent, and supplier of goods and serv-
ices must agree, in writing, that all 
records related to the housing project 
will be made available to the Agency, 
Office of the Inspector General (OIG), 
General Accountability Office (GAO), 
or a representative of the Agency, upon 
request; and 

(iv) The Agency will deny the use of 
an identity-of-interest firm when the 

Agency determines such use is not in 
the best interest of the Federal Gov-
ernment or the tenants. 

(h) Management agreement. Borrowers 
contracting with a management agent 
must execute a management agree-
ment that establishes: 

(1) The management agent’s responsi-
bility to comply with Agency require-
ments and local, state, and Federal 
laws; 

(2) That the management fee is pay-
able out of the housing project’s gen-
eral operating account consistent with 
the requirements of paragraph (i) of 
this section; and 

(3) The Agency’s authority to termi-
nate the agreement for failure to oper-
ate the housing project in accordance 
with Agency requirements or local, 
state, or Federal laws. 

(i) Management fees. Management fees 
will be an allowable expense to be paid 
from the housing project’s general op-
erating account only if the fee is ap-
proved by the Agency as a reasonable 
cost to the housing project and docu-
mented on the management certifi-
cation. Management fees must be de-
veloped in accordance with the fol-
lowing: 

(1) The management fee may com-
pensate the management entity only 
for the specifically identified bundle of 
services to be provided to the housing 
project. Costs and services to be paid as 
part of the bundle of services include: 

(i) Supervision by the management 
agent and its staff (time, knowledge, 
and expertise) of overall operations and 
capital improvements of the site. 

(ii) Hiring, supervision, and termi-
nation of on-site staff. 

(iii) General maintenance of project 
books and records (general ledger, ac-
counts payable and receivable, payroll, 
etc.). Preparation and distribution of 
payroll for all on-site employees, in-
cluding the costs of preparing and sub-
mitting all appropriate tax reports and 
deposits, unemployment and workers’ 
compensation reports, and other IRS- 
or state-required reports. 

(iv) Training provided to on-site staff 
at the project site. 

(v) Preparation and submission of 
proposed annual budgets and negotia-
tion of approval with the Agency, other 

VerDate Sep<11>2014 09:11 Apr 13, 2017 Jkt 241026 PO 00000 Frm 00519 Fmt 8010 Sfmt 8010 Y:\SGML\241026.XXX 241026pm
an

gr
um

 o
n 

D
S

K
3G

D
R

08
2P

R
O

D
 w

ith
 C

F
R



510 

7 CFR Ch. XXXV (1–1–17 Edition) § 3560.102 

governmental agencies and the bor-
rowers. 

(vi) Preparation and distribution of 
the Agency or other governmental 
agency forms and routine financial re-
ports to borrowers. 

(vii) Preparation and distribution of 
required year-end reports to the Agen-
cy or other governmental agency and 
borrowers. 

(viii) Preparation of requests for re-
serve withdrawals, rent increases, or 
other required adjustments. 

(ix) Arranging for preparation by 
outside contractors of energy audits 
and utility allowance analysis. Imple-
ment appropriate changes. 

(x) Preparation and implementation 
of Affirmative Fair Housing Marketing 
Plans as well as general marketing 
plans and efforts. 

(xi) Review of tenant certifications 
and submission of monthly rental as-
sistance requests, and overage. Submis-
sion of payments where required. 

(xii) Preparation, approval, and dis-
tribution of operating disbursements; 
oversight of project receipts; and rec-
onciliation of deposits. 

(xiii) Overhead of management agent, 
including: 

(A) Establish, maintain, and control 
an accounting system sufficient to 
carry out accounting supervision re-
sponsibilities. 

(B) Maintain agent office arrange-
ments, staff, equipment, furniture, and 
services necessary to communicate ef-
fectively with the properties, the Agen-
cy or other governmental agency and 
with the borrowers. 

(C) Postage expenses related to the 
normal responsibility for mailings to 
the properties, the Agency or other 
governmental agency, the tenants, the 
vendors, and the owners. 

(D) Expense of telephone and fac-
simile communication to the prop-
erties, tenants, the Agency or other 
governmental agency, and the bor-
rowers. 

(E) Direct costs of insurance (fidelity 
bonds covering central office staff, 
computer and data coverage, general 
liability, etc.) directly related to pro-
tection of the funds and records of the 
borrower. 

(F) Central office staff training and 
ongoing certifications. 

(G) Maintenance of all required pro-
fession and business licenses and per-
mits. (This does not include project 
site office permits or licenses.) 

(H) Insurance coverage for agent’s of-
fice and operations (Property, Auto, 
Liability, E&O, Casualty, Workers 
Compensation, etc.) 

(I) Travel of agent staff to the prop-
erties for on-site inspection, training, 
or supervision activities. 

(J) Agent bookkeeping for their own 
business. 

(xiv) Attendance at meetings (includ-
ing travel) with tenants, owners, and 
the Agency or other governmental 
agency. 

(xv) Development, preparation, and 
revision of management plans or agree-
ments. 

(xvi) Coordination of U.S. Depart-
ment of Housing and Urban Develop-
ment (HUD) certifications or vouchers 
with tenants, including all reporting to 
all pertinent agencies and borrowers. 

(xvii) Directing the investment of 
project funds into required accounts. 

(xviii) Maintenance of bank accounts 
and monthly reconciliations. 

(xix) Preparation, request for, and 
disbursement of borrower’s initial op-
erating capital (for new projects) as 
well as administration of annual own-
er’s return on investment. 

(xx) Account maintenance, settle-
ment, and disbursement of security de-
posits. 

(xxi) Working with third party audi-
tors for initial set-up of audits and an-
nually thereafter for audit preparation 
and review. Assistance with supple-
mental letters and preparation of 
Agency financial reports or other gov-
ernmental agency reports. 

(xxii) Storage of records and adher-
ence to records retention requirements. 

(xxiii) Assist on-site staff with ten-
ant relations and problems. Provide as-
sistance to on-site staff in severe ac-
tions (eviction, death, insurance loss, 
etc.). 

(xxiv) Oversight of general and pre-
ventive maintenance procedures and 
policies. 

(xxv) Development and oversight of 
asset replacement plans. 

(xxvi) Oversight of preparation of 
section 504 reviews, development of 
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plans, and implementation of improve-
ments necessary to comply with plans 
and section 504 requirements. 

(xxvii) Reporting to general and lim-
ited partners and State agencies for 
Low Income Housing Tax Credit 
(LIHTC)-compliance purposes. 

(2) Management fees may consist of a 
base per occupied unit fee and add-on 
fees for specific housing project charac-
teristics. Management entities may be 
eligible to receive the full base per oc-
cupied unit fee for any month or part 
of a month during which the unit is oc-
cupied. 

(i) Periodically, the Agency will de-
velop a range of base per occupied unit 
fees that will be paid in each state. The 
Agency will develop the fees based on a 
review of housing industry data. The 
final base for occupied unit fees for 
each state will be made available to all 
borrowers. 

(ii) Periodically, the Agency will de-
velop the amount and qualifications to 
receive add-on fees. The final set of 
qualifications will be made available to 
all borrowers. 

(3) Allowable Administrative Ex-
penses. (i) Identifying the Type of Ad-
ministrative Expense. Management Plans 
and Agreements must describe if ad-
ministrative expenses are to be paid 
from the management fee or paid for as 
a project cost. 

(A) A management plan is required 
for all projects. The management plan 
should describe administrative ex-
penses paid from management agent 
fees or project operations. The manage-
ment plan should provide job descrip-
tions for the site manager, the manage-
ment agent and other personnel. It is 
important that these documents accu-
rately reflect the duties being per-
formed by the various personnel. The 
management plan must meet the 
standards set out in this rule. 

(B) A task list should be used to iden-
tify which services are included in the 
management fee, which services are in-
cluded in project operations, and which 
are pro-rated along with the method-
ology used to pro-rating of expenses be-
tween management agent fees and 
project operations. Some property re-
sponsibilities are completed at the 
property and some offsite. Agent re-
sponsibilities may be performed at the 

property, the management office, or at 
some other location. 

(C) Disputes may arise as to who per-
forms certain services. The manage-
ment plan and job descriptions should 
normally provide sufficient clarity to 
avoid or resolve any such disputes; 
however, sometimes clarifications and 
supporting materials may be required 
to resolve disputes. The decision must 
be made based on the most complete 
evaluation of the facts presented. 

(ii) Allowable Administrative Expenses. 
Payroll related administrative ex-
penses are allowable expenses. Postage 
expense to mail out rental applica-
tions, third-party (asset income and 
adjustments to income) verifications, 
application processing correspondence 
(acceptance or denial letters), mailing 
project invoice payments, required cor-
respondence, and report submittals to 
various regulatory authorities for the 
managed property are allowable 
project expenses no matter what loca-
tion or point of origin the mail is gen-
erated. Photocopying or printing ex-
pense related to actual production of 
project brochures, marketing pieces, 
forms, reports, notices, and newsletters 
are allowable project expenses no mat-
ter what location or point of origin the 
work is performed including outsourc-
ing the work to a professional printer. 
Correspondence or reports required for 
record retention or project compliance 
are allowable project expenses. The 
cost or expense of equipment and any 
related equipment service contract is a 
management agent direct expense, un-
less the machine becomes the property 
of the project after purchase. 

(iii) Determining if Expenses are Rea-
sonable. Generally, expenses charged to 
project operations, whether for man-
agement agent services or other ex-
penses, must be reasonable, typical, 
necessary and show a clear benefit to 
the residents of the property. Services 
and expenses charged to the property 
must show value added and be for au-
thorized purposes. If such value is not 
apparent, the service or expense should 
be examined. 

(A) Administrative expenses for 
project operations exceeding 23 per-
cent, or those typical for the area, of 
gross potential basic rents and reve-
nues (i.e., referred to as gross potential 
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rents in industry publications) high-
light a need for closer review for un-
necessary expenditures. Budget ap-
proval is required and project resources 
may not always permit an otherwise 
allowable expense to be incurred if it is 
not fiscally prudent in the market. 

(B) Excessive administrative ex-
penses can result in inadequate funds 
to meet other essential project needs, 
including expenditures for repair and 
maintenance needed to keep the 
project in sound physical condition. 
Actions that are improper or not fis-
cally prudent may warrant budget dis-
approval and/or a demand for recovery 
action. 

(4) Unallowable Administrative Ex-
penses. 

(i) Certain expenses are not allowable 
such as legal fees, association dues, bo-
nuses or monetary performance 
awards, parties, computer hardware 
and some software, and telephone pur-
chases. 

(ii) It is inappropriate to charge for 
legal services to represent any interest 
other than the borrower’s interest (i.e., 
representing a general partner or lim-
ited partner to defend their individual 
owner interest is not allowable). Where 
there is no finding of a borrower’s 
fault, commercially reasonable legal 
expenses and costs for defending or set-
tling lawsuits (without admission of li-
ability) are allowable. 

(iii) Charging for payment of pen-
alties, including opposition legal fees 
resulting from an award finding im-
proper actions on the part of the owner 
or management agent is generally an 
inappropriate project expense. The 
party responsible generally pays such 
expenses for violating the standards or 
by their insurance carriers. 

(iv) Association dues to be paid by 
the project should only be related to 
training for site managers or manage-
ment agents. To the extent that asso-
ciation dues can document training for 
site managers or management agents 
related to project activities by actual 
cost or pro-ration, a reasonable ex-
pense may be billed to the project. 

(v) It is inappropriate for the project 
to pay for bonuses or monetary per-
formance awards to site managers or 
management agents that are not clear-

ly provided for by the site manager sal-
ary contract. 

(vi) Billing the project for parties 
that are large or unreasonable, such as 
renting expensive party halls or hotel 
rooms and payment for alcoholic bev-
erages or gifts to management agent 
staff are also inappropriate. 

(vii) It is inappropriate to bill the 
project for computer hardware, some 
software, and internal connections that 
are beyond the scope and size reason-
ably needed for the services supplied 
(i.e., purchasing equipment or software 
for use by a site manager that is clear-
ly beyond that needed to support 
project operations). Note that com-
puter learning center activities bene-
fiting tenants are not covered in this 
prohibition. 

(viii) It is inappropriate to bill the 
project for practices that are ineffi-
cient such as routine use of collect 
calls from a site manager to a manage-
ment agent office. 

(j) Management certification. (1) As a 
condition of approval of the manage-
ment agent and the management fee, 
the borrower and the management 
agents must execute an Agency-ap-
proved certification establishing an al-
lowable management fee to be paid out 
of the housing project’s general oper-
ating account and certifying that: 

(i) The borrower and management 
agent agree to operate the housing 
project in accordance with the manage-
ment plan; 

(ii) The borrower and the manage-
ment agent will comply with Agency 
requirements, loan or grant agree-
ments, applicable local, state and Fed-
eral laws and ordinances, and contract 
obligations, will certify that no pay-
ments have been made to anyone in re-
turn for awarding the management 
contract to the management agent, 
and will agree that such payments will 
not be made in the future; 

(iii) The borrower and the manage-
ment agent will comply with Agency 
notices or other policy directives that 
relate to the management of the hous-
ing project; 

(iv) The management agreement be-
tween the borrower and management 
agent complies with the requirements 
of this section; 
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(v) The borrower and the manage-
ment agent will comply with Agency 
requirements regarding management 
fees as specified in paragraph (i) of this 
section, and allocation of management 
costs between the management fee and 
the housing project financial accounts 
specified in § 3560.302(c)(3); 

(vi) The borrower and the manage-
ment agent will not purchase goods 
and services from entities that have an 
identity-of-interest (IOI) with the bor-
rower or the management agent until 
the IOI relationship has been disclosed 
to the Agency according to paragraph 
(g) of this section, not denied by the 
Agency under paragraph (d)(3) of this 
section, and it has been determined 
that the costs are as low as or lower 
than arms-length, open-market pur-
chases; and 

(vii) The borrower and the manage-
ment agent agree that all records re-
lated to the housing project are the 
property of the housing project and 
that the Agency, OIG, or GAO may in-
spect the housing records and the 
records of the borrower, management 
agent, and suppliers of goods and serv-
ices having an IOI with the borrower or 
with a management agent acting as an 
agent of the borrower upon demand. 

(2) A certification will be executed 
each time a management agent is pro-
posed and a management agreement is 
executed or renewed. Any amendment 
to a management certification must be 
approved by the Agency and the bor-
rower. 

(k) Procurement. The borrower and 
the agents of the borrower must obtain 
contracts, materials, supplies, utili-
ties, and services at a reasonable cost 
and seek the most advantageous terms 
to the housing project. Any discounts, 
rebates, fees, proceeds, or commissions 
obtainable with respect to purchases, 
service contracts, or other transactions 
must be credited to the housing 
project. 

(l) Electronic Submission of Data to 
Agency. For properties with eight or 
more housing units, the Agency may 
specify that borrowers submit informa-
tion required by this part electroni-
cally. 

§ 3560.103 Maintaining housing proj- 
ects. 

(a) Physical maintenance. (1) The pur-
poses of physical maintenance are the 
following: 

(i) Provide decent, safe, and sanitary 
housing; and 

(ii) Maintain the security of the prop-
erty. 

(2) Borrowers are responsible for the 
long-term, cost-effective preservation 
of the housing project. 

(3) At all times, borrowers must 
maintain housing projects in compli-
ance with local, state and federal laws 
and regulations and according to the 
following Agency requirements for af-
fordable, decent, safe, and sanitary 
housing. Agency design requirements 
are discussed in § 3560.60. The Agency 
acknowledges that property mainte-
nance is an ongoing process and will 
not penalize borrowers for less than 100 
percent compliance as long as it is evi-
dent that the borrower is striving to 
achieve the standards listed in this 
paragraph. In addition, the Agency un-
derstands that although its multi-
family housing portfolio is relatively 
homogeneous, no one standard is ap-
propriate for all properties. 

(i) Utilities. The housing project must 
have an adequate and safe water sup-
ply, a functional and safe waste dis-
posal system, and must be free of haz-
ardous waste material. 

(ii) Drainage and erosion control. The 
housing project must have drainage 
that effectively protects the housing 
project from water damage from stand-
ing water and erosion. Units, base-
ments, and crawl spaces must be free of 
water seepage. 

(iii) Landscaping and grounds. The 
housing project must be landscaped at-
tractively. Lawns, plants and shrubs 
must be maintained and must allow air 
to windows, vents, and sills. Recreation 
areas must be maintained in a safe and 
clean manner and trash collection 
areas must be adequately sized, 
screened, and maintained. 

(iv) Drives, parking services and walks. 
The housing project must have drives, 
parking lots, and walks that are free of 
holes and deterioration. Walks with 
changes in height between slabs of ap-
proximately 1⁄2 inch or greater will be 
considered unacceptable. 

VerDate Sep<11>2014 09:11 Apr 13, 2017 Jkt 241026 PO 00000 Frm 00523 Fmt 8010 Sfmt 8010 Y:\SGML\241026.XXX 241026pm
an

gr
um

 o
n 

D
S

K
3G

D
R

08
2P

R
O

D
 w

ith
 C

F
R



514 

7 CFR Ch. XXXV (1–1–17 Edition) § 3560.103 

(v) Exterior signage. All signs at the 
housing project, including those re-
lated to the housing project name, 
buildings, parking spaces, unit num-
bers and other informational directions 
must be visible and well-kept. Sign re-
quirements must conform to 
§ 3560.104(d). 

(vi) Fences and retaining walls. The 
housing project must have fence lines 
that are free of trash, weeds, vines, and 
other vegetation. Fences must be free 
of holes and damaged or loose sections. 
The bases of all retaining walls must 
be erosion free and drainage weep holes 
must be cleaned out to prevent exces-
sive pressure behind the retaining wall. 

(vii) Debris and graffiti. The housing 
project, including common areas, must 
be free of trash, litter, and debris. Pub-
lic walkways, walls of buildings and 
common areas must be free of graffiti. 

(viii) Lighting. The housing project 
must have functional exterior lighting 
and functional interior lighting in 
common areas which permits safe ac-
cess and security. 

(ix) Foundation. The housing project 
must have a foundation that is free of 
evidence of structural failure, such as 
uneven settlement indicated by hori-
zontal cracks or severe bowing of the 
foundation wall. Structural members 
must not have evidence of rot or insect 
or rodent infestation. 

(x) Exterior walls and siding. The hous-
ing project must have walls that are 
free from deterioration which allows 
elements to infiltrate the structure, 
eaves, gables, and window trim that 
are free from deterioration, exterior 
wall coverings that are intact, securely 
attached, and in good condition. Brick 
veneers must be free of missing mortar 
or bricks. 

(xi) Roofs, flashing, and gutters. The 
housing project must have gutters and 
downspouts, where appropriate for cli-
matic conditions, that are securely at-
tached, clean, and finished or painted 
properly with splash blocks or extend-
ers that direct water flow away from 
the building. The housing project must 
have a roof that is free of leaks, defec-
tive covering, curled or missing shin-
gles and which is not sagging or buck-
ling. Fascia and soffits must be intact. 

(xii) Windows, doors, and exterior 
structures. The housing project must 

have screens that are free of tears, 
breaks and rips and windows that are 
unbroken. Window thermopane seals 
must be unbroken and caulking on the 
exterior of windows and doors must be 
continuous and free of cracks. Doors 
must be weather tight, free of holes, 
and provide security with functional 
locks. Porches, balconies, and exterior 
stairs must be free of broken, missing, 
or rotting components. 

(xiii) Common area accessibility. The 
housing project must have accessible, 
designated handicapped parking spaces 
with handicapped space signs properly 
posted. Common areas must be acces-
sible through walks, ramps, porches, 
and thresholds. The laundry room must 
have accessible appliances and mail-
boxes must be at an accessible level. 
Elevators or mechanical lifts must be 
functional and kept in good repair. 

(xiv) Common area signage. The fol-
lowing must be posted in a conspicuous 
place in a common area: ‘‘Justice for 
All’’ poster, HUD equal housing oppor-
tunity poster including the Spanish 
version if there are Hispanic Limited 
English Proficiency tenants or appli-
cants, current affirmative fair housing 
marketing plan, the tenant grievance 
and appeal procedure, housing project 
occupancy rules, office hours and 
phone number, and emergency hours 
and phone number. 

(xv) Flooring. If a housing project has 
carpeting, the carpet must be clean, 
without excessive wear, and seams that 
are secure and stretched properly. If 
the housing project has resilient floor-
ing, the flooring must be clean, 
unstained, free of tears and breaks, and 
seams that are secure. 

(xvi) Walls, floors, and ceilings. The 
housing project must have walls, 
floors, and ceilings that are free of 
holes, evidence of current water leaks, 
and free of material that appears in 
danger of falling. The housing project 
must have wallboard joints that are se-
cure and free of cracks. 

(xvii) Doors and windows. The housing 
project must have doors that are free 
of holes, secure, unbroken and easily 
operable hardware, deadbolt locks 
which are in place and secure, and, if 
doors are metal, free of rust. The hous-
ing project must have windows which 
are easily operated, free of bent blinds 
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or torn curtains, and window interiors 
must be free of evidence of moisture 
damage. 

(xviii) Electrical, air conditioning and 
heating. The housing project must have 
heating and cooling units that are free 
of bare wires and which are functioning 
properly, including thermostats. The 
housing project must not have uncov-
ered outlets or other evident safety 
hazards, switches which work improp-
erly, or light fixtures which are broken 
and inoperable. 

(xix) Water heaters. The housing 
project must have water heaters which 
are operating properly, free of leaks, 
supply adequate hot water, and are 
fitted with temperature and pressure 
relief valves. 

(xx) Smoke alarms. The housing 
project must have smoke alarms which 
are properly located according to local 
code and which operate properly. 

(xxi) Emergency call system. If a hous-
ing project has an emergency call sys-
tem, the switches must be located in 
the bathroom and bedroom, furnished 
with a pull cord, with the down posi-
tion set to ‘‘ON’’, and must operate 
properly. 

(xxii) Insect or vermin infestation. The 
housing project must have all units 
free of visible signs of insects or ro-
dents and must be free of signs of in-
sect or rodent damage. 

(xxiii) Range and range hood. The 
housing project must have range units 
in which all elements are operable, 
electrical connections are secure and 
insulated, doors and drawers which are 
secure, control knobs and handles 
which are in place and secure, and 
housing which is sound and the finish 
is free of chips, damage, or signs of 
rust. The range hood fan and light 
must be operable. 

(xxiv) Refrigerator. The housing 
project must have refrigerators in 
which the cooler and freezer are oper-
ating properly, the shelves and door 
containers are secure and free of rust, 
door gaskets are in good condition and 
functioning properly, and the housing 
is sound and the finish is free of chips, 
damage, or signs of rust. 

(xxv) Sinks. The housing project must 
have sinks in which the fittings work 
properly and are free of leaks, plumb-
ing connections under the cabinet 

which are free of leaks, the finish is 
free of chips, damage, or signs of rust, 
the strainer is in good condition and in 
place, and which are secured to a wall, 
counter, or vanity top. 

(xxvi) Cabinets. The housing project 
must have cabinets and vanities which 
are secure to walls or floor and have 
faces, doors, and drawer fronts that are 
in good condition and free of breaks 
and peeling. Shelving must be in place, 
fastened securely, and free of warps. 
The housing project must have counter 
tops which are secure and free of burn 
marks or chips, bottoms under sinks 
which are free of evidence of warping, 
breaks, or being water soaked. Kitchen 
counter, vanity tops, and back splashes 
must be properly caulked. 

(xxvii) Water closets. The housing 
project must have the base of the water 
closets at the floor properly caulked. 
The tanks must be free of cracks or 
leaks and have a lid which fits and is in 
good condition. The seats must be se-
cure and in good condition, and the 
flushing mechanisms must be in good 
condition and operating properly. The 
stools must be free of cracks and 
breaks and be securely fastened to the 
floor. 

(xviii) Bathtub and shower stalls. The 
housing project must have tubs or 
shower stalls which are free of cracks, 
breaks, and leaks, and a strainer in 
good condition and in place. The hous-
ing project must have walls and floors 
of the bathtubs which are properly 
caulked, tops and sides of shower stalls 
must be properly caulked, and the fin-
ish is free of chips, damage, or signs of 
rust. 

(4) The Agency expects that upon dis-
covery of a condition not in compli-
ance with the standards listed in this 
section that the borrower will remedy 
the situation in a timeframe required 
by the Agency. The Borrower must pro-
vide documentation and justification 
for any failure to meet such timeframe. 
Properties with deficiencies in the 
process of being addressed will not be 
deemed to be out of compliance unless 
there are so many deficiencies that it 
would result in a declaration of sub-
stantial noncompliance and call into 
questions the viability of the property 
and the effectiveness of the borrower’s 
maintenance program. Failure to make 
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such corrections or repairs constitutes 
a non-monetary default under 
§ 3560.452(e). 

(b) Maintenance systems. Borrowers 
must establish the following mainte-
nance systems and must describe these 
systems in their management plan. 

(1) A system for routine mainte-
nance, including: 

(i) Regular maintenance tasks that 
can be prescheduled or planned; and 

(ii) Tasks performed on a regular 
basis to maintain compliance with the 
standards established in paragraph 
(a)(3) of this section. 

(2) A system for responsive mainte-
nance including: 

(i) A process for responding to re-
quests for maintenance from tenants; 

(ii) A process for responding to unex-
pected malfunctions of equipment or 
damages to building systems such as a 
furnace breakdown or a water leak; and 

(iii) A ‘‘work order’’ process for man-
aging and tracking responses to main-
tenance requests and the performance 
of maintenance tasks. 

(3) A system for preventive mainte-
nance including: 

(i) Maintenance of mechanical sys-
tems, building exteriors, elevators, and 
heating and cooling systems which re-
quire specially trained personnel; and 

(ii) Maintenance that supports en-
ergy-efficient operation of the housing 
project. 

(4) A system for correcting defi-
ciencies identified by periodic inspec-
tions, which must include: 

(i) A move-in inspection; 
(ii) A move-out inspection; and 
(iii) An annual inspection of occupied 

units. 
(c) Capital budgeting and planning. (1) 

Borrowers must develop a capital budg-
et as part of their annual housing 
project budget required under § 3560.303. 
The capital budget must include an-
ticipated expenditures on the long- 
term capital needs of the housing 
project to assure adequate mainte-
nance and replacement of capital 
items. 

(2) If the borrower requests an in-
crease in the project’s reserve for re-
placement account, the borrower must 
have a capital needs assessment pre-
pared and submitted to the Agency to 
reflect anticipated needs of the housing 

project for replacement of capital 
equipment and systems. The cost for 
preparation of a capital needs assess-
ment will be approved by the Agency 
as an eligible housing project expense 
provided the capital needs assessment 
is reasonable in cost and meets Agency 
requirements. 

(3) [Reserved] 
(4) As a part of the annual budget 

process, borrowers may request an in-
crease in the amount to be contributed 
and held in the housing project reserve 
account to fund the needs identified in 
an Agency-approved capital needs as-
sessment. 

(5) At any time, borrowers may re-
quest and the Agency may approve 
amendments to loan or grant docu-
ments to increase the amount of funds 
to be contributed and held in a reserve 
account to cover the cost of capital im-
provements based on the needs identi-
fied in an Agency approved capital 
needs assessment. Borrowers must as-
sure improvements are performed as 
specified in the capital needs assess-
ment. 

§ 3560.104 Fair housing. 

(a) General. Borrowers must comply 
with the requirements of the Fair 
Housing Amendments Act of 1988, and 
this section to meet their fair housing 
responsibilities. 

(b) Affirmative Fair Housing Marketing 
Plan—(1) Borrowers with housing 
projects that have four or more rental 
units must prepare and maintain an 
Affirmative Fair Housing Marketing 
Plan (AFHMP) as defined in 24 CFR 
part 200, subpart M. 

(2) Loan or grant applicants must 
submit an AFHMP for Agency approval 
prior to loan closing or grant approval. 
Plans must be updated by the borrower 
whenever components of the plan 
change. 

(3) Borrowers must post the approved 
AFHMP for public inspection at the 
housing project site, rental office, or at 
any other location where tenant appli-
cations for the project are received. 

(4) When developing the plan, the fol-
lowing items must be considered by the 
borrower: 

(i) Direction of marketing activities. 
The plan should be designed to attract 
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applications for occupancy from all po-
tentially eligible groups of people in 
the housing marketing area, regardless 
of race, color, religion, sex, age, famil-
ial status, national origin, or dis-
ability. The plan must show which ef-
forts will be made to reach very low-in-
come or low-income groups who would 
least likely be expected to apply with-
out special outreach efforts. 

(ii) Marketing program. The applicant 
or borrower should determine which 
methods of marketing such as radio, 
newspaper, TV, signs, etc., are best 
suited to reach those very low-income 
or low-income groups who are in the 
market area but who are least likely to 
apply for occupancy. Marketing must 
not rely on ‘‘word of mouth’’ adver-
tising. 

(A) Advertising. (1) Frequency. The 
borrower should advertise availability 
of housing units in advance of their 
availability to allow time to receive 
and process applications. Advertising 
by newsprint or electronic media must 
occur at least annually to promote 
project visibility, even if there is an 
adequate waiting list. 

(2) Posters, brochures, etc. Any radio, 
TV or newspaper advertisement, pam-
phlets, or brochures used must identify 
that the complex is operated on an 
equal housing opportunity basis. This 
must be done through the use of the 
equal housing opportunity statement, 
slogan, or logo type. Copies of the pro-
posed material must be sent when re-
questing approval of the plan. 

(B) Community contacts. Community 
leaders and special interest groups 
such as community, public interest, re-
ligious organizations, and organiza-
tions for the disabled must be con-
tacted. Owners and managers of 
projects with fully accessible apart-
ments must adopt suitable means to 
ensure that information regarding the 
availability of accessible units reaches 
eligible persons with disabilities. In ad-
dition, owners and managers of elderly 
housing must ensure that information 
regarding eligibility reaches people 
who are less than 62 years old but who 
are eligible because they are disabled. 
Appropriate contacts are with physical 
rehabilitation centers, hospitals, work-
shops for the disabled, commissions on 
aging, and veterans organizations. 

(C) Rental staff. All staff persons re-
sponsible for renting the units must 
have had training provided on Federal, 
state, and local fair housing laws and 
regulations and in the requirements of 
fair housing marketing and in those ac-
tions necessary to carry out the mar-
keting plan. Copies of instructions to 
the staff regarding fair housing and a 
summary of the training they have re-
ceived must be attached to the plan 
when requesting approval. 

(iii) Marketing records. Records must 
be maintained by the borrower reflect-
ing efforts to fulfill the plan. These 
records will be reviewed by the Agency 
during civil rights compliance reviews. 
Plans will be updated as needed. 

(c) Accommodations and communica-
tion. The borrower must take appro-
priate steps to ensure effective commu-
nication with applicants, tenants, and 
members of the public with disabil-
ities. At a minimum, the following 
steps must be taken: 

(1) Furnish appropriate auxiliary aids 
(electronic, mechanical, or personal as-
sistance) where necessary, to afford an 
individual with disabilities an equal 
opportunity to participate in and enjoy 
the benefits of Agency financed hous-
ing. 

(i) In determining what auxiliary 
aids are necessary, the borrower must 
give primary consideration to the re-
quests of individuals with disabilities. 

(ii) The borrower is not required to 
provide individually prescribed devices, 
readers for personal use or study, or 
other devices of a personal nature. 

(2) Where a borrower communicates 
with applicants and tenants by tele-
phone, telecommunication devices for 
deaf persons or equally effective com-
munication systems must be available 
for use. 

(3) The borrower must implement 
procedures to ensure that interested 
persons, including persons with im-
paired vision or hearing, can obtain in-
formation concerning the existence 
and location of accessible services, ac-
tivities, and facilities in the housing 
project and community. 

(4) The borrower is required to pro-
vide reasonable accommodations at the 
project’s expense unless doing so would 
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result in undue financial or adminis-
trative burden on the project. Exam-
ples of reasonable accommodations 
may include such items as the installa-
tion of grab bars, ramps, and roll-in 
showers. Reasonable accommodations 
may also include the modification of 
rules or policies such as permitting a 
disabled tenant to have a two-bedroom 
unit to accommodate a resident assist-
ant or to permit a disabled tenant to 
have a companion animal. The decision 
whether the requested accommodation 
is reasonable or unreasonable or 
whether to provide the accommodation 
would cause an undue financial or ad-
ministrative burden lies with the bor-
rower and would be for the borrower to 
defend should a complaint subse-
quently be filed. Borrowers may wish 
to consult with their legal counsel 
prior to denying a request. If the bor-
rower takes the position that providing 
an accommodation would cause an 
undue financial or administrative bur-
den, the borrower must permit the ten-
ant to make reasonable modifications 
at the tenant’s expense. Requests for 
reasonable accommodations must be 
handled in accordance with the man-
agement plan. 

(d) Housing sign requirements. (1) A 
permanent sign identifying the housing 
project is required for all housing 
projects approved on or after Sep-
tember 13, 1977. Permanent signs are 
recommended for all housing projects 
approved prior to September 13, 1977. 
The sign must meet the following re-
quirements: 

(i) Must be located at the primary 
site entrance and be readable and rec-
ognizable from the roadside; 

(ii) Must be located near the site 
manager’s office when the housing 
project has multiple sites and portable 
signs must be placed where vacancies 
exist at other site locations of a ‘‘scat-
tered site’’ housing project; 

(iii) May be of any shape; 
(iv) Must be not less than 16 square 

feet of area for housing projects with 8 
or more rental units (smaller housing 
projects may have smaller signs); 

(v) Must be made of durable material 
including its supports; 

(vi) Must include the housing project 
name; 

(vii) Must show rental contact infor-
mation including but not limited to 
the office location of the housing 
project and a telephone number where 
applicant inquiries may be made; 

(viii) Must show either the equal 
housing opportunity logotype (the 
house and equal sign, with the words 
equal housing opportunity underneath 
the house); the equal housing oppor-
tunity slogan ‘‘equal housing oppor-
tunity’’; or the equal housing oppor-
tunity statement, ‘‘We are pledged to 
the letter and spirit of U.S. policy for 
the achievement of equal housing op-
portunity throughout the nation. We 
encourage and support an affirmative 
advertising and marketing program in 
which there are no barriers to obtain-
ing housing because of race, color, reli-
gion, sex, handicap, familial status, or 
national origin.’’ If the logotype is 
used, the size of the logo must be no 
less than 5 percent of the total size of 
the project sign. 

(ix) May display the Agency or De-
partment logotype; and 

(x) Must comply with state and local 
codes. 

(2) Accessible parking spaces must be 
reserved for individuals with disabil-
ities by a sign showing the inter-
national symbol of accessibility. The 
sign must be mounted on a post at a 
height that is readily visible from an 
occupied vehicle. In snow areas, the 
sign must be visible above piled snow. 
If there is an office, the designated 
parking space must be van accessible. 

(3) When the continuous unob-
structed ingress or egress disabled ac-
cessibility route to a primary building 
entrance is other than the usual or ob-
vious route, the alternate route for dis-
abled accessibility must be clearly 
marked with international accessi-
bility symbols and directional signs to 
aid a disabled person’s ingress or egress 
to the building, through an accessible 
entrance, and to the accessible com-
mon use and public and living areas. 

§ 3560.105 Insurance and taxes. 
(a) General. Borrowers must purchase 

and maintain property insurance on all 
buildings included as security for an 
Agency loan. Also, borrowers must fur-
nish fidelity coverage, liability insur-
ance, and any other insurance coverage 
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required by the Agency in accordance 
with this paragraph to protect the se-
curity of the asset. Failure to maintain 
adequate insurance coverage or pay 
taxes may lead to a non-monetary de-
fault under § 3560.452(c). 

(b) General insurance requirements. All 
insurance policies must meet the re-
quirements established by the loan 
documents and this section. 

(1) At loan closing, prior to loan ap-
proval, applicants must provide docu-
mentary evidence that insurance re-
quirements have been met. The bor-
rower must maintain insurance in ac-
cordance with requirements of their 
loan or grant documents and this sec-
tion until the loan is repaid or the 
terms of the grant expire. 

(2) Insurance companies must meet 
the requirements of paragraph (e) of 
this section. 

(3) Insurance coverage amount, 
terms, and conditions must meet the 
requirements of paragraph (f) of this 
section. 

(4) The Agency must be named as loss 
co-payee on all property insurance 
policies where it holds first lien posi-
tion. The Agency must be named as an 
additional insured if its lien position is 
other than first. 

(c) Borrower failure or inability to meet 
insurance requirements. The Agency will 
take the following actions in cases 
where a borrower is unwilling or un-
able to meet the Agency’s insurance re-
quirements: 

(1) The Agency will obtain insurance 
for Agency financed property if the 
borrower fails to do so. If borrowers 
refuse to pay the insurance premium, 
the Agency will pay the insurance pre-
mium and charge the premium pay-
ment amount to the borrower’s Agency 
account and will place the borrower in 
default as described in § 3560.452(c). 

(2) If borrowers habitually fail to pay 
premiums in a timely manner, the 
Agency will require borrowers to es-
crow amounts appropriate to pay in-
surance premiums. 

(3) If insurance that meets the Agen-
cy’s specified requirements is not 
available (e.g., flood or hurricane in-
surance), the Agency may accept the 
insurance policy that most nearly con-
forms to established requirements. 

(4) If the best insurance policy a bor-
rower can obtain at the time the bor-
rower receives the loan or grant con-
tains a loss deductible clause greater 
than that allowed by paragraph (f)(8) of 
this section, the insurance policy and 
an explanation of the reasons why 
more adequate insurance is not avail-
able must be submitted to the Agency 
prior to loan or grant approval. 

(d) Credits, refunds, or rebates. Bor-
rowers must credit any refund or re-
bate from an insurance company to the 
project’s general operating account or 
reserve account. 

(e) Insurance company requirements. 
All insurers, insurance agents, and bro-
kers must meet the following require-
ments: 

(1) Be licensed or authorized to do 
business in the state or jurisdiction 
where the housing project is located; 
and 

(2) Be deemed reputable and finan-
cially sound as determined by the 
Agency. 

(f) Property insurance. The following 
conditions apply to property insurance 
purchased for Agency-financed housing 
projects. 

(1) At a minimum, borrowers must 
obtain the following types of property 
insurance: 

(i) Hazard insurance. A policy which 
generally covers loss or damage by fire, 
smoke, lightning, hail, explosion, riot, 
civil commotion, aircraft, and vehicles. 
These policies may also be known as 
‘‘Fire and Extended Coverage,’’ 
‘‘Homeowners,’’ ‘‘All Physical Loss,’’ 
or ‘‘Broad Form’’ policies. 

(ii) Flood insurance. This coverage is 
required for properties located in Spe-
cial Flood Hazard Areas (SFHA) as de-
fined in 44 CFR part 65, as determined 
by the Federal Emergency Manage-
ment Agency (FEMA). 

(iii) Builder’s risk insurance. A policy 
that insures dwellings under construc-
tion or rehabilitation. 

(iv) Elevators, boiler, and machinery 
coverage. This coverage is required for 
properties that operate elevators, 
steam boilers, turbines, engines, or 
other pressure vessels. 

(2) Other types of insurance that the 
Agency may require: 

(i) Windstorm Coverage. 
(ii) Earthquake Coverage. 
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(iii) Sinkhole Insurance or Mine Sub-
sidence Insurance. 

(3) For property insurance, the min-
imum coverage amount must equal the 
‘‘Total Estimated Reproduction Cost of 
New Improvements,’’ as reflected in 
the housing project’s most recent ap-
praisal. At a minimum, property insur-
ance coverage must be adequate to 
cover the lesser of the depreciated re-
placement value of essential buildings 
or the unpaid balance of all secured 
debt, unless such coverage is finan-
cially unfeasible for the housing 
project. 

(i) If the cost of the minimum level 
of property insurance coverage exceeds 
what the housing project can reason-
ably afford, the borrower, with Agency 
concurrence, must obtain the max-
imum amount of property insurance 
coverage that the housing project can 
afford. 

(ii) If the coverage amount is less 
than the depreciated replacement 
value of all essential buildings, bor-
rowers must obtain coverage on one or 
more of the most essential buildings, 
as determined by the Agency. 

(iii) When required, the coverage 
amount for flood insurance must equal 
the outstanding loan balance or the 
maximum coverage allowed by FEMA’s 
‘‘National Flood Insurance Program.’’ 

(4) Except for flood insurance, prop-
erty insurance is not required if the 
housing project: 

(i) Has a depreciated replacement 
value of $2,500 or less; or 

(ii) Is in a condition which the Agen-
cy determines makes insurance cov-
erage not economical. 

(5) Policies for several buildings or 
properties located on noncontiguous 
sites are acceptable if the insurer pro-
vides proof that each secured building 
or property related to the housing 
project is as fully protected as if a sep-
arate policy were issued. 

(6) Borrowers must notify the Agency 
and their insurance company agents of 
any loss or damage to insured property 
and collect the amount of the loss. 

(7) When the Agency is in the first 
lien position and an insurance settle-
ment represents a satisfactory adjust-
ment of a loss, the insurance settle-
ment will be deposited in the housing 
project’s general operating account un-

less the settlement exceeds $5,000. If 
the settlement exceeds $5,000, the funds 
will be placed in the reserve account 
for the housing project. 

(i) Insurance settlement funds which 
remain after all repairs, replacements, 
and other authorized disbursements 
have been made retain their status as 
housing project funds. 

(ii) If the indebtedness secured by the 
insured property has been paid in full 
or the insurance settlement is in pay-
ment for loss of property on which the 
Agency has no claim; a loss draft which 
includes the Agency as co-payee may 
be endorsed by the Agency without re-
course and delivered to the borrower. 

(8) When the Agency is not in the 
first lien position and the insurance 
settlement represents satisfactory ad-
justment of the loss, the Agency will 
release the settlement funds to the pri-
mary mortgagee upon agreement of all 
parties to the provisions contained in 
agreements between the Agency and 
the primary lienholder. 

(9) Allowable deductible amounts are 
as follows: 

(i) Hazard/Property Insurance. (A) 
$1,000 on any housing project with an 
insurable value under $200,000; or 

(B) One-half of one percent (0.0050) of 
the insurable value, up to $10,000 on 
housing projects with insurance values 
over $200,000. 

(ii) Flood Insurance. The Agency al-
lows a maximum deductible of $5,000 
per building. 

(iii) Windstorm Coverage. When wind-
storm coverage is excluded from the 
‘‘All Risk’’ policy, the deductible must 
not exceed five percent of the total in-
sured value. 

(iv) Earthquake Coverage. In the event 
that the borrower obtains earthquake 
coverage, the Agency is to be named as 
a loss payee. The deductible should be 
no more than 10 percent of the cov-
erage amount. 

(v) Sinkhole Insurance or Mine Subsid-
ence Insurance. The deductible for sink-
hole insurance or mine subsidence in-
surance should be similar to what 
would be required for earthquake in-
surance. 

(10) Deductible amounts (excluding 
flood, windstorm, earthquake and sink-
hole insurance or mine subsidence in-
surance) must be accounted for in the 
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replacement reserve account. Bor-
rowers who wish to increase the de-
ductible amount must deposit an addi-
tional amount to the reserve account 
equal to the difference between the 
Agency’s maximum deductible and the 
requested new deductible. The Bor-
rower will be required to maintain this 
additional amount so long as the high-
er deductible is in force. 

(g) Liability insurance. The borrower 
must carry comprehensive general li-
ability insurance with coverage 
amounts that meet or exceed Agency 
requirements. This coverage must in-
sure all common areas, commercial 
space, and public ways in the security 
premises. Coverage may also include 
borrower exposure to certain risks such 
as errors and omissions, environmental 
damages, or protection against dis-
crimination claims. The insurer’s limit 
of liability per occurrence for personal 
injury, bodily injury, or property dam-
age under the terms of coverage must 
be at least $1 million. 

(h) Fidelity coverage. Borrowers must 
provide fidelity coverage on any per-
sonnel entrusted with the receipt, cus-
tody, and disbursement of any housing 
monies, securities, or readily salable 
property other than money or securi-
ties. Borrowers must have fidelity cov-
erage in force as soon as there are as-
sets within the organization and it 
must be obtained before any loan funds 
or interim financing funds are made 
available to the borrower. In addition, 
the following conditions apply to fidel-
ity insurance: 

(1) Fidelity insurance coverage must 
be documented on a bond form accept-
able to the Agency. 

(2) Fidelity coverage policies must 
declare in the insuring agreements 
that the insurance company will pro-
vide protection to the insured against 
the loss of money, securities, and prop-
erty other than money and securities, 
through any criminal or dishonest act 
or acts committed by any employee, 
whether acting alone or in collusion 
with others, not to exceed the amount 
of indemnity stated in the declaration 
of coverage. 

(i) The fidelity insurance policy, at a 
minimum, must include an insuring 
agreement that covers employee dis-
honesty. 

(ii) Fidelity coverage amounts and 
deductible: 

Fidelity coverage Deductible 
level 

Under $50,000 ................................................... $1,000 
In the area of $100,000 ..................................... 2,500 
In the area of $250,000 ..................................... 5,000 
In the area of $500,000 ..................................... 10,000 
In the area of $1,000,000 .................................. 15,000 

(3) Blanket crime insurance coverage 
or fidelity bonds are acceptable types 
of fidelity coverage. 

(4) At a minimum, borrowers must 
provide an endorsement, listing all of 
the borrower’s Agency financed prop-
erties and their locations covered 
under the policy or bond as evidence of 
required fidelity insurance. The policy 
or bond may also include properties or 
operations other than Agency financed 
properties on separate endorsement 
listings. 

(5) Individual or organizational bor-
rowers must have fidelity coverage 
when they have employees with access 
to the MFH complex assets. Borrowers 
who use a management agent with ex-
clusive access to housing assets must 
require the agent to have fidelity cov-
erage on all principals and employees 
with access to the housing assets. If ac-
tive management reverts to the bor-
rower, the borrower must obtain fidel-
ity coverage, as a first course of busi-
ness. 

(6) Fidelity coverage is not required 
under the following circumstances: 

(i) The borrower is an individual or a 
general partnership and the individual 
or general partner will be responsible 
for the financial activities of the hous-
ing project. 

(ii) In the case of a land trust where 
the beneficiary is responsible for man-
agement, the beneficiary will be treat-
ed as an individual. 

(iii) A limited partnership (or its gen-
eral partners) unless one or more of its 
general partners perform financial acts 
within the scope of the usual duties of 
an ‘‘employee.’’ 

(7) The premium for fidelity coverage 
of employees and general partners at a 
housing project is an eligible operating 
account expense. 

(i) The premium of a management 
agent’s fidelity coverage for the 
agent’s principals and employees will 
be the management agent’s business 
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expense (i.e., it is included within the 
management fee). 

(ii) When a housing project employee 
is covered under the ‘‘umbrella’’ of the 
management agent’s fidelity coverage, 
the premium may be prorated among 
the housing projects covered. 

(8) Borrowers must review fidelity 
coverage annually and adjust it as nec-
essary to comply with the require-
ments of this section. 

(i) Taxes. The borrower is responsible 
for paying all taxes and assessments on 
a housing project before they become 
delinquent. 

(1) An exception to the above may be 
made if the borrower has formally con-
tested the amount of the property as-
sessment and escrowed the amount of 
taxes in question in a manner approved 
by the Agency. 

(2) Failure to pay taxes and assess-
ments when due will be considered a 
default. If a borrower fails to pay out-
standing taxes and assessments, the 
Agency will pay the outstanding bal-
ance and charge the tax or assessment 
amount, assessed penalties, and any 
additional incurred costs to the bor-
rower’s Agency account. 

(3) The Agency will require borrowers 
who have demonstrated an inability to 
pay taxes in a timely manner to escrow 
amounts sufficient to pay taxes. 

§§ 3560.106–3560.149 [Reserved] 

§ 3560.150 OMB control number. 

The information collection require-
ments contained in this regulation 
have been approved by the Office of 
Management and Budget (OMB) and 
have been assigned OMB control num-
ber 0575–0189. Public reporting burden 
for this collection of information is es-
timated to vary from 15 minutes to 18 
hours per response, including time for 
reviewing instructions, searching exist-
ing data sources, gathering and main-
taining the data needed, and com-
pleting and reviewing the collection of 
information. A person is not required 
to respond to a collection of informa-
tion unless it displays a currently valid 
OMB control number. 

Subpart D—Multi-Family Housing 
Occupancy 

§ 3560.151 General. 
(a) Applicability. This subpart con-

tains borrower and tenant require-
ments and Agency responsibilities re-
lated to occupancy of Agency-financed 
multi-family housing (MFH) projects. 
Occupancy eligibility requirements 
apply to the following: 

(1) Family housing projects, includ-
ing farm labor housing; 

(2) Elderly housing projects; and 
(3) Congregate housing or group 

homes for persons with special needs. 
(b) Civil rights requirements. All occu-

pancy policies must meet applicable 
civil rights requirements, as stated in 
§ 3560.2. 

§ 3560.152 Tenant eligibility. 
(a) General requirements. Except as 

specified in paragraph (b) of this sec-
tion, a tenant eligible for occupancy in 
Agency-financed housing must either: 

(1) Be a United States citizen or 
qualified alien, and 

(2) Qualify as a very low-, low-, or 
moderate-income household; or 

(3) Be eligible under the require-
ments established to qualify for hous-
ing benefits provided by sources other 
than the Agency, such as U.S. Depart-
ment of Housing and Urban Develop-
ment (HUD) Section 8 assistance or 
Low Income Housing Tax Credit 
(LIHTC), when a tenant receives such 
housing benefits. 

(b) Exception. Households with in-
comes above the moderate-income 
level may occupy housing projects with 
an Agency loan approved prior to 1968 
with a loan agreement that does not 
restrict occupancy by income. 

(c) Requirements for elderly housing, el-
derly units in mixed housing, congregate 
housing, and group homes. In addition to 
the requirements of paragraph (a) of 
this section, the following occupancy 
requirements apply to elderly housing, 
elderly units in mixed housing, and 
congregate housing or group homes: 

(1) For elderly housing, elderly units 
in mixed housing, and congregate hous-
ing the following provisions apply: 

(i) Households must meet the defini-
tion of an elderly household in § 3560.11 
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to be eligible for occupancy in elderly 
or congregate housing. 

(ii) If non-elderly persons are mem-
bers of a household where the tenant or 
co-tenant is an elderly person, the non- 
elderly persons are eligible for occu-
pancy in the tenant’s or co-tenant’s 
rental unit. 

(iii) Applicants who will agree to par-
ticipate in the services provided by a 
congregate housing project may be 
given occupancy priority. 

(2) For group homes, the following 
provisions apply: 

(i) Occupancy may be limited to a 
specific group of tenants, such as elder-
ly persons or persons with develop-
mental disabilities, or mental impair-
ments, if such an occupancy limitation 
is contained in the borrower’s manage-
ment plan. 

(ii) Tenants must be able to dem-
onstrate a need for the special services 
provided by the group home. 

(iii) Tenants cannot be required to 
participate in an ongoing training or 
rehabilitation program. 

(iv) Tenants must be selected from 
the market area prior to considering 
applicants from other areas. 

(d) Ineligible tenant waiver. The Agen-
cy may authorize the borrower in writ-
ing, upon receiving the borrower’s 
written request with the necessary doc-
umentation, to rent vacant units to in-
eligible persons for temporary periods 
to protect the financial interest of the 
Government. Likewise, this provision 
may extend to a cooperative. This au-
thority will be for the entire project 
for periods not to exceed one year. 
Within the period of the lease, the ten-
ant may not be required to move to 
allow an eligible applicant to obtain 
occupancy, should one become avail-
able. The Agency must make the fol-
lowing determinations: 

(1) There are no eligible persons on a 
waiting list. 

(2) The borrower provided docu-
mentation that a diligent but unsuc-
cessful effort to rent any vacant units 
to an eligible tenant household has 
been made. Such documentation may 
consist of advertisements in appro-
priate publications, posting notices in 
several public places, including places 
where persons seeking rental housing 
would likely make contacts, holding 

open houses, making appropriate con-
tacts with public housing agencies and 
organizations, Chambers of Commerce, 
and real estate agencies. 

(3) The borrower agrees to continue 
with aggressive efforts to locate eligi-
ble tenants and retain documentation 
of all marketing. 

(4) The borrower is temporarily un-
able to achieve or maintain a level of 
occupancy sufficient to prevent finan-
cial default and foreclosure. The Agen-
cy’s approval of the waiver would then 
be for a limited duration. 

(5) The lease agreement will not be 
more than 12 months and at its expira-
tion will convert to a month-to-month 
lease. The monthly lease will require 
that the unit be vacated upon 30 days 
notice when an eligible applicant is 
available. 

(6) Tenants residing in Rural Rental 
Housing (RRH) units who are ineligible 
because their adjusted annual income 
exceeds the maximum for the RRH 
project will be charged the Rural Hous-
ing Service (RHS) approved note rent 
for the size of unit occupied in a Plan 
II RRH project. In projects operated 
under Plan I, ineligible tenants will be 
charged a rental surcharge of 25 per-
cent of the approved note rent. 

(e) Tenant certification and 
verification. Tenants and borrowers 
must execute an Agency-approved ten-
ant certification form establishing the 
tenant’s eligibility prior to occupancy. 
In addition, tenant households must be 
recertified and must execute a tenant 
certification form at least annually or 
whenever a change in household in-
come of $100 or more per month occurs. 
Borrowers must recertify for changes 
of $50 per month, if the tenant requests 
that such a change be made. 

(1) Tenant requirements. (i) Tenants 
must provide borrowers with the nec-
essary income and other household in-
formation required by the Agency to 
determine eligibility. 

(ii) Tenants must authorize bor-
rowers to verify information provided 
to establish their eligibility or deter-
mination of tenant contribution. 

(iii) Tenants must report all changes 
in household status that may affect 
their eligibility to borrowers. 

(iv) Tenants who fail to comply with 
tenant certification and recertification 
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requirements will be considered ineli-
gible for occupancy and will be subject 
to unauthorized assistance claims, if 
applicable, as specified in subpart O of 
this part. 

(2) Borrower requirements. (i) Bor-
rowers must verify household income 
and other information necessary to es-
tablish tenant eligibility for the re-
quested rental unit type, in a format 
approved by the Agency, prior to a ten-
ant’s initial occupancy and prior to an-
nual or other recertifications. 

(ii) Borrowers must review all re-
ported changes in household status and 
assess the impact of these changes on 
the tenant’s eligibility or tenant con-
tribution. 

(iii) Borrowers must submit initial or 
updated tenant certification forms to 
the Agency within 10 days of the effec-
tive date of an initial certification or 
any changes in a tenant’s status. The 
effective date of an initial or updated 
tenant certification form will always 
be a first day of the month. 

(iv) Since tenant certifications are 
used to document interest credit and 
rental assistance eligibility and are a 
basic responsibility of the borrower 
under the loan documents, borrowers 
who fail to submit annual or updated 
tenant certification forms within the 
time period specified in paragraph 
(e)(2)(iii) of this section will be charged 
overage, as specified in § 3560.203(c). Un-
authorized assistance, if any, will be 
handled in accordance with subpart O 
of this part. 

(v) Borrowers must submit tenant 
certification forms to the Agency using 
a format approved by the Agency. 

(vi) Borrowers must retain executed 
tenant certification forms and any sup-
porting documentation in the tenant 
file for at least 3 years or until the 
next Agency monitoring visit or com-
pliance review, whichever is longer. 

(3) The Agency maintains the right 
to independently verify tenant eligi-
bility information. 

EFFECTIVE DATE NOTE: At 70 FR 8503, Feb. 
22, 2005, in § 3560.152(a)(1), implementation of 
the words ‘‘Be a United States citizen or 
qualified alien, and’’ was delayed indefi-
nitely. 

§ 3560.153 Calculation of household in-
come and assets. 

(a) Annual income will be calculated 
in accordance with 24 CFR 5.609. 

(b) Adjusted income will be cal-
culated in accordance with 24 CFR 
5.611. 

§ 3560.154 Tenant selection. 
(a) Application for occupancy. Bor-

rowers must use tenant application 
forms that collect sufficient informa-
tion to properly determine household 
eligibility and to enable the Agency to 
monitor compliance with the Fair 
Housing Act, section 504 of the Reha-
bilitation Act of 1973, and title VI of 
the Civil Rights Act of 1964 during 
compliance reviews. At a minimum, 
borrowers must use application forms 
that collect the following information: 

(1) Name of the applicant and present 
address; 

(2) Number of household members 
and their birthdates; 

(3) Annual income information cal-
culated in accordance with § 3560.153(a); 

(4) Adjustments to income calculated 
in accordance with § 3560.153(b); 

(5) Net assets calculated in accord-
ance with § 3560.153(c); 

(6) Indication of a need for a unit ac-
cessible to individuals with disabilities 
and any disability adjustments to in-
come; 

(7) Certification by the applicant 
that the unit will serve as the house-
hold’s primary residence, and a certifi-
cation that the applicant is a U.S. cit-
izen or a qualified alien as defined in 
§ 3560.11; 

(8) Signature of the applicant and 
date; 

(9) Race, ethnicity, and sex designa-
tion. The following disclosure notice 
shall be used: 

‘‘The information regarding race, eth-
nicity, and sex designation solicited on this 
application is requested in order to assure 
the Federal Government, acting through the 
Rural Housing Service, that the Federal laws 
prohibiting discrimination against tenant 
applications on the basis of race, color, na-
tional origin, religion, sex, familial status, 
age, and disability are complied with. You 
are not required to furnish this information, 
but are encouraged to do so. This informa-
tion will not be used in evaluating your ap-
plication or to discriminate against you in 
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any way. However, if you choose not to fur-
nish it, the owner is required to note the 
race, ethnicity, and sex of individual appli-
cants on the basis of visual observation or 
surname,’’ and 

(10) Social security number. 
(b) Additional information. Applicants 

are to be provided a list of any addi-
tional information that must be sub-
mitted with the application for the ap-
plication to be considered complete (an 
application will be considered complete 
without verification of the applicant 
information). The list of information 
will be restricted to the same items for 
all Agency-assisted properties of a par-
ticular type, such as a family or elder-
ly complex. 

(c) Application submission. Borrowers 
must establish when applications may 
be submitted. Information on the place 
and times for tenant application sub-
mission must be documented in the 
housing project’s management plan 
and Affirmative Fair Housing Mar-
keting Plan. 

(d) Selection of eligible applicants. (1) 
Applicants may be determined ineli-
gible for occupancy based on selection 
criteria other than Agency require-
ments only if such criteria are con-
tained in the borrower’s management 
plan. Borrower established selection 
criteria may not contain arbitrary or 
discriminatory rejection criteria, but 
may consider an applicant’s past rental 
and credit history and relations with 
other tenants. 

(2) Borrowers with projects receiving 
low-income housing tax credits 
(LIHTCs), may leave a housing unit va-
cant if they are required to rent the 
available unit to an LIHTC-eligible ap-
plicant, and none of the applicants on 
the waiting list meet the applicable 
LIHTC eligibility requirements. 

(e) Recordkeeping. Borrowers must re-
tain all tenant application forms for at 
least 3 years. The Agency may require 
borrowers to submit application infor-
mation for Agency review. 

(f) Waiting lists. (1) When an applicant 
has submitted an application form the 
borrower must place the applicant on 
the waiting list. All applications, 
whether complete, eligible, or ineli-
gible, will be placed on the list. The 
waiting list will document the final 

disposition of all applications (re-
jected, withdrawn, or placed in a unit). 

(2) The date and time a complete ap-
plication was submitted will be re-
corded on the waiting list and will es-
tablish priority for selection from the 
list. If an applicant submits an incom-
plete application (see paragraph (a) of 
this section), they must be notified in 
writing within 10 days of the items 
that are needed for the application to 
be considered complete and that pri-
ority will not be established until the 
additional items are received. 

(3) The race and the ethnicity of each 
applicant shall be recorded on the wait-
ing list. This information shall be col-
lected for statistical purposes only and 
must not be used when making eligi-
bility determinations or in any other 
discriminatory manner. The informa-
tion shall be recorded using the race 
and ethnicity codes that are utilized on 
the Agency tenant certification form 
available in the servicing office. 

(4) Within 10 days of receipt of a com-
plete application, the Borrower must 
notify the applicant in writing that he 
has been selected for immediate occu-
pancy, placed on a waiting list, or re-
jected. 

(5) Selections from the completed ap-
plications on the waiting list shall be 
made in the following priority order: 

(i) Very low-income applicants; 
(ii) Low-income applicants; and 
(iii) Moderate-income applicants. 
(g) Priorities and preferences for admis-

sion. (1) Eligible applicants that meet 
the following conditions must be given 
priority for occupancy over all other 
tenants regardless of income. Such ap-
plicants, however, will be ranked 
among themselves by income level, 
giving priority first to very low-income 
households, then to low-income house-
holds, and finally to moderate-income 
households. 

(i) Persons who require the special 
design features of a unit accessible to 
individuals with disabilities will have 
priority only for units with these fea-
tures. 

(ii) In congregate housing facilities, 
persons who agree to use the services 
provided by the facility will have pri-
ority over other applicants. 

(2) Eligible applicants that meet any 
of the following conditions must be 
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given priority over other applicants in 
their same income category. 

(i) The applicant has a Letter of Pri-
ority Entitlement (LOPE) issued in ac-
cordance with § 3560.660(c). 

(ii) The applicant was displaced from 
Agency-financed housing but was not 
issued a LOPE. 

(iii) The applicant was displaced in a 
Federally declared disaster area. 

(3) Borrowers receiving Section 8 
project-based assistance may establish 
preferences in accordance with U.S. De-
partment of Housing and Urban Devel-
opment (HUD) regulations. The use of 
such preferences must be documented 
in the project’s management plan. 

(h) Notices of ineligibility or rejection. 
Borrowers must provide written notifi-
cation to applicants who are deter-
mined to be ineligible or who are re-
jected for occupancy. Notices of ineli-
gibility or rejection must give specific 
reasons for the ineligibility determina-
tion or rejection and, in accordance 
with § 3560.160, the notice must advise 
the applicant of ‘‘the right to respond 
to the notice within ten calendar days 
after receipt’’ and of ‘‘the right to a 
hearing in accordance with § 3560.160 
which is available upon request.’’ When 
an applicant is rejected based on the 
information from a credit bureau re-
port, the source of the credit bureau re-
port must be revealed to the applicant 
in accordance with the Fair Credit Re-
porting Act. 

(i) Purging waiting list. Procedures 
used by borrowers to purge waiting list 
must be documented in the project’s 
management plan and must be based 
on the length of the waiting list or the 
extent of time an applicant will be ex-
pected to wait for housing. At a min-
imum, borrowers must document re-
moval of any names from the waiting 
list with the time and date of the re-
moval. If an electronic waiting list is 
used, borrowers must periodically print 
out electronic waiting lists or preserve 
backup copies showing how the waiting 
list appeared before and after the re-
moval of each name. 

(j) Criminal activity. Borrowers may 
deny admission for criminal activity or 
alcohol abuse by household members in 
accordance with the provisions of 24 
CFR 5.854, 5.855, 5.856, and 5.857. 

EFFECTIVE DATE NOTE: At 70 FR 8503, Feb. 
22, 2005, in § 3560.154(a)(7), implementation of 
the words ‘‘* * * and a certification that the 
applicant is a U.S. citizen or a qualified alien 
as defined in § 3560.11 * * *’’ was delayed in-
definitely. 

§ 3560.155 Assignment of rental units 
and occupancy policies. 

(a) General. Available rental units are 
assigned in accordance with the re-
quirements of this section and the pri-
orities and preferences outlined in 
§ 3560.154. 

(b) Rental units accessible to individ-
uals with disabilities. If a rental unit ac-
cessible to individuals with disabilities 
is available and there are no applicants 
that require the features of the unit, 
borrowers may rent the unit to a non- 
disabled tenant subject to the inclusion 
of a lease provision that requires the 
tenant to vacate the unit within 30 
days of notification from management 
that an eligible individual with disabil-
ities requires the unit and provided the 
accessible unit has been marketed as 
an accessible unit, outreach has been 
made to organizations representing the 
disabled, and marketing of the unit as 
an accessible unit continues after it 
has been rented to a tenant who is not 
in need of the special design features. 

(c) Transfer of existing tenants within a 
housing project. When a rental unit be-
comes available for occupancy and an 
eligible tenant in the housing project is 
either over housed or under housed as 
provided for in paragraph (e) of this 
section, the borrower must use the 
available unit for the over housed or 
under housed tenant, if suitable, prior 
to selecting an eligible applicant from 
the waiting list. 

(d) Applicant placement. When a spe-
cific rental unit type becomes avail-
able for occupancy, borrowers must se-
lect eligible applicants suitable for the 
available unit according to the prior-
ities established in § 3560.154. 

(e) Occupancy policies. Borrowers 
must establish occupancy policies for 
each housing project. Households living 
in a rental unit with more bedrooms 
than persons in the household will be 
considered over housed and must be re-
located in accordance with paragraph 
(c) of this section. Households under 
housed as defined by the project’s occu-
pancy standards must be relocated in 
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accordance with paragraph (c) of this 
section. Borrowers with no one-bed-
room units in a housing project may 
make an exception to this requirement 
in their occupancy policies. In addi-
tion, a borrower’s occupancy policies 
must establish: 

(1) Reasonable standards for deter-
mining when a tenant household is 
considered under housed. The stand-
ards will describe the maximum num-
ber of persons that may occupy units of 
a given size based on occupancy guide-
lines provided by the Agency or an-
other governmental source; 

(2) The order in which eligible appli-
cants and existing tenants will be 
housed or re-housed; and 

(3) How fair housing requirements 
will be met, including how reasonable 
accommodations will be made for ap-
plicants and tenants with disabilities. 

(f) Agency concurrence. The Agency 
must concur with a borrower’s occu-
pancy rules prior to initial occupancy 
of the housing project. All modifica-
tions to occupancy rules must be post-
ed for tenant comment in accordance 
with § 3560.160 and receive Agency con-
currence prior to implementation. 

§ 3560.156 Lease requirements. 

(a) Agency approval. Borrowers must 
use a lease approved by the Agency. 
The lease must be consistent with 
Agency requirements and the require-
ments of all programs participating in 
the housing project. Prior to submit-
ting the lease to the Agency for ap-
proval, borrowers must have their at-
torney certify that the lease complies 
with state and local laws, Agency re-
quirements, and the requirements of 
all programs participating in the hous-
ing project. If there are conflicting re-
quirements the borrower shall notify 
the Agency of the conflict and request 
guidance. Borrowers must execute 
their Agency approved lease with each 
tenant household prior to tenant occu-
pancy of a rental unit. 

(b) Lease requirements. (1) All leases 
must be in writing. 

(2) Initial leases must be for a 1-year 
period. 

(3) If the tenant is not subject to oc-
cupancy termination according to 
§ 3560.158 and § 3560.159, a renewal lease 

or lease extension must be for a 1-year 
period. 

(4) In areas with a concentration of 
non-English speaking populations, 
leases (including the occupancy rules) 
must be available in both English and 
the non-English language. 

(5) Leases must give the address of 
the management agent to which ten-
ants may direct complaints. 

(6) Leases must include a statement 
of the terms and conditions for modi-
fying the lease. 

(c) Required items and provisions. (1) 
Leases for tenants who hold a Letter of 
Priority Entitlement (LOPE) issued ac-
cording to § 3560.655(d) and are tempo-
rarily occupying a unit for which they 
are not eligible must include a clause 
establishing the tenant’s responsibility 
to move when a suitable unit becomes 
available in the housing project. 

(2) Leases must contain a clause per-
mitting escalation in the tenant con-
tribution when there is an Agency-ap-
proved change in basic or note rate 
rents prior to the expiration of the 
lease. The escalation clause also must 
specify that the tenant contribution 
may be changed prior to expiration of 
the lease if the change is due to 
changes in tenant status, as docu-
mented on the tenant certification 
form, or the tenant’s failure to prop-
erly recertify. 

(3) Leases must specify that no 
change in the tenant contribution will 
occur due to monetary or non-mone-
tary default or when rental assistance 
or interest credit, is suspended, can-
celed, or terminated due to the bor-
rower’s fault. For information on ten-
ant contributions when a borrower pre-
pays the Agency loan, refer to subpart 
N of this part. 

(4) Leases must contain a require-
ment that tenants make restitution 
when unauthorized assistance is re-
ceived due to applicant or tenant fraud 
or misrepresentation and a statement 
advising tenants that submission of 
false information could result in legal 
action. 

(5) Leases must include a statement 
that the housing project is financed by 
the Agency and that the Agency has 
the right to further verify information 
provided by the applicant. 
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(6) Leases must state that the hous-
ing project is subject to: 

(i) Title VI of the Civil Rights Act of 
1964; 

(ii) Title VIII of the Fair Housing 
Act; 

(iii) Section 504 of the Rehabilitation 
Act of 1973; and 

(iv) The Age Discrimination Act of 
1975. 

(7) Leases must establish the tenant’s 
responsibility according to the housing 
project’s occupancy rules to move to 
the next available appropriately sized 
rental unit if the household becomes 
over housed or under housed in the unit 
they occupy. 

(8) Leases must include provisions 
that establish when a guest will be con-
sidered a member of the household and 
be required to be added to the tenant 
certification. 

(9) Leases must include a provision 
stating that tenancy continues until 
the tenant’s possessions are removed 
from the housing either voluntarily or 
by legal means, subject to state and 
local law. 

(10) Leases must include a require-
ment that tenants who are no longer 
eligible for occupancy under the hous-
ing project’s occupancy rules or do not 
meet the criteria set forth in 
§ 3560.155(c) and (e) must vacate the 
property within 30 days of being noti-
fied by the borrower that they are no 
longer eligible for occupancy or at the 
expiration of their lease, or whichever 
is greater, unless the conditions cited 
in § 3560.158(c) exist; 

(11) Leases for rental units receiving 
rental assistance must include clauses 
that specify that the tenant’s monthly 
tenant contribution and a description 
of the circumstances under which the 
tenant’s contribution may change. 

(12) Leases must include a require-
ment that tenants notify borrowers 
when changes occur in their income or 
assets, their qualifications for adjust-
ments to income, their citizenship sta-
tus, or the number of persons living in 
the unit. 

(13) A requirement that tenants agree 
to fulfill the tenant income 
verification and certification require-
ments established under § 3560.152. 

(14) Leases for tenants living in Plan 
II interest credit rental units must in-

clude provisions establishing the net 
monthly tenant contribution. 

(15) Leases, including renewals, must 
include the following language: 

‘‘It is understood that the use, or posses-
sion, manufacture, sale, or distribution of an 
illegal controlled substance (as defined by 
local, State, or federal law) while in or on 
any part of this apartment complex or coop-
erative is an illegal act. It is further under-
stood that such action is a material lease 
violation. Such violations (hereafter called a 
‘‘drug violation’’) may be evidenced upon the 
admission to or conviction of the use, posses-
sion, manufacture, sale, or distribution of a 
controlled substance (as defined by local, 
state, or Federal law) in any local, state, or 
Federal court. 

The landlord may require any lessee or 
other adult member of the tenant household 
occupying the unit (or other adult or non- 
adult person outside the tenant household 
who is using the unit) who commits a drug 
violation to vacate the leased unit perma-
nently, within timeframes set by the land-
lord, and not thereafter to enter upon the 
landlord’s premises or the lessee’s unit with-
out the landlord’s prior consent as a condi-
tion for continued occupancy by the remain-
ing members of the tenant’s household. The 
landlord may deny consent for entry unless 
the person agrees to not commit a drug vio-
lation in the future and is either actively 
participating in a counseling or recovery 
program, complying with court orders re-
lated to a drug violation, or has successfully 
completed a counseling or recovery program. 

The landlord may require any lessee to 
show evidence that any non-adult member of 
the tenant household occupying the unit, 
who committed a drug violation, agrees not 
to commit a drug violation in the future, and 
to show evidence that the person is either 
actively seeking or receiving assistance 
through a counseling or recovery program, 
complying with court orders related to a 
drug violation, or has successfully completed 
a counseling or recovery program within 
timeframes specified by the landlord as a 
condition for continued occupancy in the 
unit. Should a further drug violation be com-
mitted by any non-adult person occupying 
the unit the landlord may require the person 
to be severed from tenancy as a condition for 
continued occupancy by the lessee. 

If a person vacating the unit, as a result of 
the above policies, is one of the lessees, the 
person shall be severed from the tenancy and 
the lease shall continue among any other re-
maining lessees and the landlord. The land-
lord may also, at the option of the landlord, 
permit another adult member of the house-
hold to be a lessee. 

Should any of the above provisions gov-
erning a drug violation be found to violate 
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any of the laws of the land the remaining en-
forceable provisions shall remain in effect. 
The provisions set out above do not supplant 
any rights of tenants afforded by law.’’ 

(16) Leases for rental units accessible 
to individuals with disabilities occu-
pied by those not needing the accessi-
bility features must establish the ten-
ant’s responsibility to move to another 
unit when an appropriate unit becomes 
available or when the unit is needed by 
an eligible individual with disabilities. 
Additionally, the lease clause must re-
quire the borrower to provide tenants 
written notification of the date by 
which they must move to another unit 
in the project. 

(17) If loan prepayment occurs and 
the housing project is subject to re-
strictive use provisions, leases and re-
newals must be amended to include a 
clause specifying the tenant protec-
tions required under subpart N of this 
part. 

(18) All leases must contain the fol-
lowing information and provisions: 

(i) The name of the tenant, any co- 
tenants, and all members of the house-
hold residing in the rental unit; 

(ii) The identification of the rental 
unit; 

(iii) The amount and due date of 
monthly tenant contributions, any late 
payment penalties, and security de-
posit amounts; 

(iv) The utilities, services, and equip-
ment to be provided for the tenant; 

(v) The tenant’s utility payment re-
sponsibility; 

(vi) The certification process for de-
termining tenant occupancy eligibility 
and contribution; 

(vii) The limitations of the tenant’s 
right to use or occupancy of the dwell-
ing; 

(viii) The tenant’s responsibilities re-
garding maintenance and consequences 
if the tenant fails to fulfill these re-
sponsibilities; 

(ix) The agreement of the borrower to 
accept the tenant contribution toward 
rent charges prior to payment of other 
charges that the tenant owes and a 
statement that borrowers may seek 
legal remedy for collecting other 
charges accrued by the tenant; 

(x) The maintenance responsibilities 
of the borrower in buildings and com-
mon areas, according to state and local 

codes, Agency regulations, and Federal 
fair housing requirements; 

(xi) The responsibility of the bor-
rowers at move-in and move-out to pro-
vide the tenant with a written state-
ment of rental unit’s condition and 
provisions for tenant participation in 
inspection; 

(xii) The provision for periodic in-
spections by the borrower and other 
circumstances under which the bor-
rower may enter the premises while a 
tenant is renting; 

(xiii) The tenant’s responsibility to 
notify the borrower of an extended ab-
sence; 

(xiv) A provision that tenants may 
not assign the lease or sublet the prop-
erty; 

(xv) A provision regarding transfer of 
the lease if the housing project is sold 
to an Agency-approved buyer; 

(xvi) The procedures that must be 
followed by the borrower and the ten-
ant in giving notices required under 
terms of the lease including lease vio-
lation notices; 

(xvii) The good-cause circumstances 
under which the borrower may termi-
nate the lease and the length of notice 
required; 

(xviii) The disposition of the lease if 
the housing project becomes uninhabit-
able due to fire or other disaster, in-
cluding rights of the borrower to repair 
building or terminate the lease; 

(xix) The procedures for resolution of 
tenant grievances consistent with the 
requirements of § 3560.160; 

(xx) The terms under which a tenant 
may, for good cause, terminate their 
lease, with 30 days notice, prior to 
lease expiration; and 

(xxi) The signature and date clause 
indicating that the lease has been exe-
cuted by the borrower and the tenant. 

(d) Prohibited provisions. Borrowers 
are prohibited from including any of 
the following clauses in the lease: 

(1) Clauses prohibiting families with 
children under 18; 

(2) Clauses requiring prior consent by 
tenant to any lawsuit that borrowers 
may bring against the tenant in con-
nection with the lease; 

(3) Clauses authorizing borrowers to 
hold any of a tenant’s property until 
the tenant fulfills an obligation; 
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(4) Clauses in which tenants agree 
not to hold borrowers liable for any-
thing they may do or fail to do; 

(5) Clauses in which tenants agree 
that borrowers may institute suit 
without any notice to the tenant that 
the suit has been filed; 

(6) Clauses in which tenants agree 
that borrowers may evict the tenant or 
sell their possessions whenever bor-
rowers determine that a breach or de-
fault has occurred; 

(7) Clauses authorizing the bor-
rower’s attorneys to appear in court on 
behalf of the tenant, and to waive the 
tenant’s right to a trial by jury; 

(8) Clauses authorizing the bor-
rower’s attorneys to waive the tenant’s 
right to appeal or to file suit; and 

(9) Clauses requiring the tenant to 
agree to pay legal fees and court costs 
whenever the borrower takes action 
against the tenant, even if the court 
finds in favor of the tenant. 

(e) Housing projects and units receiving 
HUD assistance. (1) In housing projects 
receiving Section 8 project-based as-
sistance, borrowers may use the HUD 
model lease. The provisions of the HUD 
model lease will prevail, unless they 
conflict with Agency lease require-
ments in accordance with this section. 
If there is conflict between HUD re-
quirements and Agency requirements, 
the provision that will be enforced will 
be the one that is most favorable to the 
tenant. 

(2) For units occupied by Section 8 
certificate and voucher holders, bor-
rowers may use: 

(i) A standard HUD-approved lease; 
(ii) A HUD-approved lease that in-

cludes a number of modifications from 
the standard HUD-approved lease; or 

(iii) An Agency-approved lease may 
be used if acceptable by HUD or the 
local housing authority. 

(f) State and local requirements. Bor-
rowers must use a lease that is con-
sistent with state and local require-
ments. 

(1) If any lease provision is in viola-
tion of state or local law, the lease 
may be modified to the extent needed 
to comply with the law, but any 
changes must be consistent with the 
provisions established in paragraph (c) 
of this section. 

(2) Leases must include a procedure 
for handling tenant’s abandoned prop-
erty, as provided by state or local law. 

EFFECTIVE DATE NOTE: At 70 FR 8503, Feb. 
22, 2005, in § 3560.156(c)(12), implementation of 
the words ‘‘* * * their citizenship status, 
* * *’’ was delayed indefinitely. 

§ 3560.157 Occupancy rules. 
(a) General. The purpose of a bor-

rower’s occupancy rules is to outline 
the basis for the tenant and manage-
ment relationship. Prior to Agency ap-
proval of occupancy rules, borrowers 
must provide written certification 
from their attorney that the housing 
project’s occupancy rules are con-
sistent with applicable Federal, state, 
and local laws, as well as Agency re-
quirements, and the requirements of 
all programs participating in the hous-
ing project. Borrowers must obtain 
Agency approval of the occupancy 
rules prior to initial occupancy and ob-
tain Agency approval prior to the im-
plementation date of any subsequent 
modifications to the rules. 

(b) Requirements. The occupancy rules 
must be in writing and posted for easy 
tenant access. A copy of these rules 
must be attached to the tenant’s lease 
upon initial occupancy. At a minimum, 
the occupancy rules must address: 

(1) The tenant’s rights and respon-
sibilities under the lease or occupancy 
agreement; 

(2) The rent payment or occupancy 
charge policies; 

(3) The policies regarding periodic in-
spection of units; 

(4) The system for responding to ten-
ant complaints; 

(5) The maintenance request and 
work order procedures; 

(6) The housing services and facilities 
available to tenants or members; 

(7) The office locations, hours, and 
emergency telephone numbers; 

(8) The restrictions on storage and 
prohibitions on non-functional vehicles 
in the housing project area; 

(9) Other requirements related to a 
subsidy provided to a tenant from non- 
Agency sources; 

(10) When a guest becomes a member 
of the tenant household; and 

(11) The procedures tenants must fol-
low to request reasonable accommoda-
tions. 
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(c) Modification of occupancy rules. 
The Agency must concur with any 
modification to the occupancy rules 
prior to implementation. Proper notice 
must be given to each tenant at least 
30 days in advance of implementation 
of such rules in accordance with 
§ 3560.160. 

(d) Federal, state and local require-
ments. The occupancy rules must be 
consistent with Federal, state, and 
local law. 

(e) Pets/Assistance Animals. All hous-
ing projects should establish reason-
able written pet rules. No rules may be 
promulgated that would prevent occu-
pancy by a household member who re-
quires a service or assistance animal. 
In elderly housing, borrowers must not 
prohibit tenants from keeping domes-
tic animals in their rental units as 
pets. 

(f) Tenant organizations. Borrowers 
must not infringe on the rights of ten-
ants to organize an association of ten-
ants. Borrowers (or a designated man-
agement representative) should be 
available and willing to work with a 
tenant organization. 

(g) Community rooms. Borrowers may 
not place unreasonable restrictions on 
tenants that desire to use a community 
room. 

§ 3560.158 Changes in tenant eligi-
bility. 

(a) General requirements. Tenants 
must continue to meet the require-
ments of § 3560.152 to remain eligible for 
occupancy. 

(b) Tenants no longer eligible. Tenants 
who are no longer eligible for occu-
pancy under the housing project’s oc-
cupancy rules or do not meet the cri-
teria set forth in § 3560.155(c) and (e) 
must vacate the property within 30 
days of being notified by the borrower 
that they are no longer eligible for oc-
cupancy or at the expiration of their 
lease, whichever is greater, unless the 
conditions specified in paragraph (c) of 
this section exist. 

(c) Temporary continuation of tenancy. 
If conditions described in § 3560.454(b) or 
the following conditions exist, bor-
rowers may permit tenants who are no 
longer eligible for occupancy to con-
tinue to reside at the housing project 
with prior approval of the Agency. 

(1) The waiting list for the specific 
rental unit type has no eligible appli-
cants; or 

(2) The required time period for 
vacating the rental unit would create a 
hardship on the tenant household. 

(d) Surviving and remaining household 
members. (1) Members of a household 
may continue to reside in a housing 
project after the departure or death of 
the tenant or co-tenant, provided that: 

(i) They are eligible with respect to 
adjusted income; 

(ii) They occupied a rental unit in 
the housing project at the time of the 
departure or death of the tenant or co- 
tenant; 

(iii) They execute a tenant certifi-
cation form establishing their own ten-
ancy; and 

(iv) They have the legal ability to 
sign a lease for the rental unit, except 
where a legal guardian may sign when 
the tenant or member is otherwise eli-
gible. 

(2) Surviving or remaining members 
of the household may remain in the 
housing project, taking into consider-
ation the conditions of paragraph (d)(1) 
of this section, but must move to a 
suitably sized rental unit within 30 
days of its availability. 

(3) After the death of a tenant or co- 
tenant in elderly housing, the sur-
viving members of the household, re-
gardless of age but taking into consid-
eration the conditions of paragraph 
(d)(1) of this section, may remain in 
the rental unit in which they were re-
siding at the time of the tenant’s or co- 
tenant’s death, even if the household is 
over housed according to the housing 
project’s occupancy rules as follows: 

(i) Continued occupancy of the rental 
unit will not be allowed when in either 
situation of paragraph (d)(1) or (d)(3) of 
this section, the rental unit has acces-
sibility features for individuals with 
disabilities, the household no longer 
has a need for such accessibility fea-
tures, and the housing project has a 
tenant application from an individual 
with a need for the accessibility fea-
tures; 

(ii) If the housing project does not 
have a tenant application from an indi-
vidual with a need for the accessibility 
features, the household may remain in 
the rental unit with such features until 
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the housing project receives an appli-
cation from an individual with a need 
for accessibility features. The house-
hold in the unit with accessibility fea-
tures will be required to move within 
30 days of the housing project’s receipt 
of a tenant application requiring acces-
sibility features if another suitably 
sized unit without accessibility fea-
tures is available in the project. If a 
suitably sized unit is not available in 
the project within 30 days, the tenant 
may remain in the unit with accessi-
bility features until the first available 
unit in the project becomes available 
and then must move within 30 days. 

§ 3560.159 Termination of occupancy. 

(a) Tenants in violation of lease. Bor-
rowers, in accordance with lease agree-
ments, may terminate or refuse to 
renew a tenant’s lease only for mate-
rial non-compliance with the lease pro-
visions, material non-compliance with 
the occupancy rules, or other good 
causes. Prior to terminating a lease, 
the borrower must give the tenant 
written notice of the violation and give 
the tenant an opportunity to correct 
the violation. Subsequently, termi-
nation may only occur when the 
incidences related to the termination 
are documented and there is docu-
mentation that the tenant was given 
notice prior to the initiation of the ter-
mination action that their activities 
would result in occupancy termination. 

(1) Material non-compliance with 
lease provisions or occupancy rules, for 
purposes of occupancy termination by 
a borrower, includes actions such as: 

(i) Violations of lease provisions or 
occupancy rules that are substantial 
and/or repeated; 

(ii) Non-payment or repeated late 
payment of rent or other financial obli-
gations due under the lease or occu-
pancy rules; or 

(iii) Admission to or conviction for 
use, attempted use, possession, manu-
facture, selling, or distribution of an il-
legal controlled substance when such 
activity occurred on the housing 
project’s premises by the tenant, a 
member of the tenant’s household, a 
guest of the tenant, or any other per-
son under the tenant’s control at the 
time of the activity. 

(2) Good causes, for purposes of occu-
pancy terminations by a borrower, in-
clude actions such as: 

(i) Actions by the tenant or a mem-
ber of the tenant’s household which 
disrupt the livability of the housing by 
threatening the health and safety of 
other persons or the right of other per-
sons to enjoyment of the premises and 
related facilities; 

(ii) Actions by the tenant or a mem-
ber of the tenant’s household which re-
sult in substantial physical damage 
causing an adverse financial effect on 
the housing or the property of other 
persons; or 

(iii) Actions prohibited by state and 
local laws. 

(b) Lease expiration or tenant eligi-
bility. A tenant’s occupancy in an 
Agency-financed housing project may 
not be terminated by a borrower when 
the lease agreement expires unless the 
tenant’s actions meet the conditions 
described in paragraph (a) of this sec-
tion, or the tenant is no longer eligible 
for occupancy in the housing. Bor-
rowers must handle terminations of oc-
cupancy due to a change in tenant eli-
gibility status in accordance with 
§ 3560.158. At a minimum, the occu-
pancy termination notice must include 
the following information: 

(1) A specific date by which lease ter-
mination will occur; 

(2) A statement of the basis for lease 
termination with specific reference to 
the provisions of the lease or occu-
pancy rules that, in the borrower’s 
judgment, have been violated by the 
tenant in a manner constituting mate-
rial non-compliance or good cause; and 

(3) A statement explaining the condi-
tions under which the borrower may 
initiate judicial action to enforce the 
lease termination notice. 

(c) Other terminations. If occupancy is 
terminated due to conditions which are 
beyond the control of the tenant, such 
as a condition related to required re-
pair or rehabilitation of the building, 
or a natural disaster, the tenants who 
are affected by such a circumstance are 
entitled to benefits under the Uniform 
Relocation Act and may request a Let-
ter of Priority Entitlement (LOPE) 
from the Agency. If tenants need addi-
tional time to secure replacement 
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housing, the Agency may, at the ten-
ant’s request, extend the LOPE entitle-
ment period. 

(d) Criminal activity. Borrowers may 
terminate tenancy for criminal activ-
ity or alcohol abuse by household 
members in accordance with the provi-
sions of 24 CFR 5.858, 5.859, 5.860, and 
5.861. 

§ 3560.160 Tenant grievances. 
(a) General. (1) The requirements es-

tablished in this section are designed 
to ensure that there is a fair and equi-
table process for addressing tenant or 
prospective tenant concerns and to en-
sure fair treatment of tenants in the 
event that an action or inaction by a 
borrower, including anyone designated 
to act for a borrower, adversely affects 
the tenants of a housing project. 

(2) Any tenant/member or prospective 
tenant/member seeking occupancy in 
or use of Agency facilities who believes 
he or she is being discriminated 
against because of age, race, color, reli-
gion, sex, familial status, disability, or 
national origin may file a complaint in 
person with, or by mail to the U.S. De-
partment of Agriculture’s Office of 
Civil Rights, Room 326–W, Whitten 
Building, 14th and Independence Ave-
nue, SW., Washington DC 20250–9410 or 
to the Office of Fair Housing and Equal 
Opportunity, U.S. Department of Hous-
ing and Urban Development (HUD), 
Washington, DC 20410. Complaints re-
ceived by Agency employees must be 
directed to the National Office Civil 
Rights Staff through the State Civil 
Rights Manager/Coordinator. 

(b) Applicability. (1) The requirements 
of this section apply to a borrower ac-
tion regarding housing project oper-
ations, or the failure to act, that ad-
versely affects tenants or prospective 
tenants. 

(2) This section does not apply to the 
following situations: 

(i) Rent changes authorized by the 
Agency in accordance with the require-
ments of § 3560.203(a); 

(ii) Complaints involving discrimina-
tion which must be handled in accord-
ance with § 3560.2(b) and paragraph 
(a)(2) of this section; 

(iii) Housing projects where an asso-
ciation of all tenants has been duly 
formed and the association and the 

borrower have agreed to an alternative 
method of settling grievances; 

(iv) Changes required by the Agency 
in occupancy rules or other operational 
or management practices in which 
proper notice and opportunity have 
been given according to law and the 
provisions of the lease; 

(v) Lease violations by the tenant 
that would result in the termination of 
tenancy and eviction; 

(vi) Disputes between tenants not in-
volving the borrower; and 

(vii) Displacement or other adverse 
actions against tenant as a result of 
loan prepayment handled according to 
subpart N of this part. 

(c) Borrower responsibilities. Borrowers 
must permanently post tenant griev-
ance procedures that meet the require-
ments of this section in a conspicuous 
place at the housing project. Borrowers 
also must maintain copies of the ten-
ant grievance procedure at the housing 
project’s management office for inspec-
tion by the tenants and the Agency 
upon request. Each tenant must re-
ceive an Agency summary of tenant’s 
rights when a lease agreement is 
signed. If a housing project is located 
in an area with a concentration of non- 
English speaking individuals, the bor-
rower must provide grievance proce-
dures in both English and the non- 
English language. The notice must in-
clude the telephone number and ad-
dress of USDA’s Office of Civil Rights 
and the appropriate Regional Fair 
Housing and Enforcement Agency. 

(d) Reasons for grievance. Tenants or 
prospective tenants may file a griev-
ance in writing with the borrower in 
response to a borrower action, or fail-
ure to act, in accordance with the lease 
or Agency regulations that results in a 
denial, significant reduction, or termi-
nation of benefits or when a tenant or 
prospective tenant contests a bor-
rower’s notice of proposed adverse ac-
tion as provided in paragraph (e) of this 
section. Acceptable reasons for filing a 
grievance may include: 

(1) Failure to maintain the premises 
in such a manner that provides decent, 
safe, sanitary, and affordable housing 
in accordance with § 3560.103 and appli-
cable state and local laws; 

(2) Borrower violation of lease provi-
sions or occupancy rules; 
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(3) Modification of the lease; 
(4) Occupancy rule changes; 
(5) Rent changes not authorized by 

the Agency according to § 3560.205; or 
(6) Denial of approval for occupancy. 
(e) Notice of adverse action. In the case 

of a proposed action that may have ad-
verse consequences for tenants or pro-
spective tenants such as denial of ad-
mission to occupancy and changes in 
the occupancy rules or lease, the bor-
rower must notify the tenant or pro-
spective tenant in writing. In the case 
of a Borrower’s proposed adverse action 
including denial of admission to occu-
pancy, the Borrower shall notify the 
applicant/tenant in writing. The notice 
must be delivered by certified mail re-
turn receipt requested, or a hand-deliv-
ered letter with a signed and dated ac-
knowledgement of receipt from the ap-
plicant/tenant, The notice must give 
specific reasons for the proposed ac-
tion. The notice must also advise the 
tenant or prospective tenant of ‘‘the 
right to respond to the notice within 
ten calendar days after date of the no-
tice’’ and of ‘‘the right to a hearing in 
accordance with § 3560.160 (f), which is 
available upon request.’’ The notice 
must contain the information specified 
in paragraph (a)(2) of this section. For 
housing projects in areas with a con-
centration of non-English speaking in-
dividuals, the notice must be in 
English and the non-English language. 

(f) Grievances and responses to notice of 
adverse action. The following proce-
dures must be followed by tenants, pro-
spective tenants, or borrowers involved 
in a grievance or a response to an ad-
verse action. 

(1) The tenant or prospective tenant 
must communicate to the borrower in 
writing any grievance or response to a 
notice within 10 calendar days after oc-
currence of the adverse action or re-
ceipt of a notice of intent to take an 
adverse action. 

(2) Borrowers must offer to meet with 
tenants to discuss the grievance within 
10 calendar days of receiving the griev-
ance. The Agency encourages bor-
rowers and tenants or prospective ten-
ants to make an effort to reach a mu-
tually satisfactory resolution to the 
grievance at the meeting. 

(3) If the grievance is not resolved 
during an informal meeting to the ten-

ant or prospective tenant’s satisfac-
tion, the borrower must prepare a sum-
mary of the problem and submit the 
summary to the tenant or prospective 
tenant and the Agency within 10 cal-
endar days The summary should in-
clude: The borrower’s position; the ap-
plicant/tenant’s position; and the re-
sult of the meeting. The tenant also 
may submit a summary of the problem 
to the Agency. 

(g) Hearing process. The following pro-
cedures apply to a hearing process. 

(1) Request for hearing. If the tenant 
or prospective tenant desires a hearing, 
a written request for a hearing must be 
submitted to the borrower within 10 
calendar days after the receipt of the 
summary of any informal meeting. 

(2) Selection of hearing officer or hear-
ing panel. In order to properly evaluate 
grievances and appeals, the borrower 
and tenant must select a hearing offi-
cer or hearing panel. If the borrower 
and the tenant cannot agree on a hear-
ing officer, then they must each ap-
point a member to a hearing panel and 
the members selected must appoint a 
third member. If within 30 days from 
the date of the request for a hearing, 
the tenant and borrower have not 
agreed upon the selection of a hearing 
officer or hearing panel, the borrower 
must notify the Agency by mail of the 
situation. The Agency will appoint a 
person to serve as the sole hearing offi-
cer. The Agency may not appoint a 
hearing officer who was earlier consid-
ered by either the borrower or the ten-
ant, in the interest of ensuring the in-
tegrity of the process. 

(3) Standing hearing panel. In lieu of 
the procedure contained in paragraph 
(g)(2) of this section for each grievance 
or appeal presented, a borrower may 
ask the Agency to approve a standing 
hearing panel for the housing project. 

(4) Examination of records. The bor-
rower must allow the tenant the oppor-
tunity, at a reasonable time before a 
hearing and at the expense of the ten-
ant, to examine or copy all documents, 
records, and policies of the borrower 
that the borrower intends to use at a 
hearing unless otherwise prohibited by 
law or confidentiality agreements. 

(5) Scheduling of hearing. If a standing 
hearing panel has been approved, a 
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hearing will be scheduled within 15 cal-
endar days after receipt of the tenant’s 
or prospective tenant’s request for a 
hearing. If a hearing officer or hearing 
panel must be selected, a hearing will 
be scheduled within 15 calendar days 
after the selection or appointment of a 
hearing panel or a hearing officer. All 
hearings will be held at a time and 
place mutually convenient to both par-
ties. If the parties cannot agree on a 
meeting place or time, the hearing offi-
cer or hearing panel will designate the 
place and time. 

(6) Escrow deposits. If a grievance in-
volves a rent increase not authorized 
by the Agency, or a situation where a 
borrower fails to maintain the property 
in a decent, safe, and sanitary manner, 
rental payments may be deposited by 
the tenant into an escrow account, pro-
vided the tenant’s rental payments are 
otherwise current. 

(i) The escrow account deposits must 
continue until the complaint is re-
solved through informal discussion or 
by the hearing officer or panel. 

(ii) The escrow account must be in a 
Federally-insured institution or with a 
bonded independent agent. 

(iii) Failure to make timely rent pay-
ments into the escrow account will re-
sult in a termination of the tenant 
grievance and appeals procedure and 
all sums will immediately become due 
and payable under the lease. 

(iv) Receipts of escrow account de-
posits must be available for examina-
tion by the borrower. 

(7) Failure to request a hearing. If the 
tenant or prospective tenant does not 
request a hearing within the time pro-
vided by paragraph (f)(1) of this sec-
tion, the borrower’s disposition of the 
grievance or appeal will become final. 

(h) Requirements governing the hearing. 
The following requirements will govern 
the hearing process. 

(1) Subject to paragraph (f)(2) of this 
section, the hearing will proceed before 
a hearing officer or hearing panel at 
which evidence may be received with-
out regard to whether that evidence 
could be used in judicial proceedings. 

(2) The hearing must be structured so 
as to provide basic due process safe-
guards for both the borrower and the 
tenants or prospective tenants, which 
must protect: 

(i) The right of both parties to be rep-
resented by counsel or another person 
chosen as their representative; 

(ii) The right of the tenant or pro-
spective tenant to a private hearing 
unless a public hearing is requested; 

(iii) The right of the tenant or pro-
spective tenant to present oral or writ-
ten evidence and arguments in support 
of their grievance or appeal and to 
cross-examine and refute the evidence 
of all witnesses on whose testimony or 
information the borrower relies; and 

(iv) The right of the borrower to 
present oral and written evidence and 
arguments in support of the decision, 
to refute evidence relied upon by the 
tenant or prospective tenant, and to 
confront and cross-examine all wit-
nesses in whose testimony or informa-
tion the tenant or prospective tenant 
relies. 

(3) At the hearing, the tenant or pro-
spective tenant must present evidence 
that they are entitled to the relief 
sought, and the borrower must present 
evidence showing the basis for action 
or failure to act against that which the 
grievance or appeal is directed. 

(4) The hearing officer or hearing 
panel must require that the borrower, 
the tenant or prospective tenant, coun-
sel, and other participants or spec-
tators conduct themselves in an or-
derly manner. Failure to comply may 
result in exclusion from the pro-
ceedings or in a decision adverse to the 
interests of the disorderly party and 
granting or denial of the relief sought, 
as appropriate. 

(5) If either party or their representa-
tive fails to appear at a scheduled hear-
ing, the hearing officer or hearing 
panel may make a determination to 
postpone the hearing for no more than 
five days or may make a determination 
that the absent party has waived their 
right to a hearing under this subpart. If 
the determination is made that the ab-
sent party has waived their rights, the 
hearing officer or hearing panel will 
make a decision on the grievance. Both 
the tenant or prospective tenant and 
the borrower must be notified in writ-
ing of the determination of the hearing 
officer or hearing panel. 

(i) Decision. Hearing decisions must 
be issued in accordance with the fol-
lowing requirements. 
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(1) The hearing officer or hearing 
panel has the authority to affirm or re-
verse a borrower’s decision. 

(2) The hearing officer or hearing 
panel must prepare a written decision, 
together with the reasons thereof based 
solely and exclusively upon the facts 
presented at the hearing within 10 cal-
endar days after the hearing. The no-
tice must state that the decision is not 
effective for 10 calendar days to allow 
time for an Agency review as specified 
in paragraphs (i)(3) and (i)(4) of this 
section. 

(3) The hearing officer or hearing 
panel must send a copy of the decision 
to the tenant, or prospective tenant, 
borrower, and the Agency. 

(4) The decision of the hearing officer 
or hearing panel shall be binding upon 
the parties to the hearing unless the 
parties to the hearing are notified 
within 10 calendar days by the Agency 
that the decision is not in compliance 
with Agency regulations. 

(5) Upon receipt of written notifica-
tion from the hearing officer or hearing 
panel, the borrower and tenant must 
take the necessary action, or refrain 
from any actions, specified in the deci-
sion. 

§§ 3560.161–3560.199 [Reserved] 

§ 3560.200 OMB control number. 
The information collection require-

ments contained in this regulation 
have been approved by the Office of 
Management and Budget (OMB) and 
have been assigned OMB control num-
ber 0575–0189. Public reporting burden 
for this collection of information is es-
timated to vary from 15 minutes to 18 
hours per response, including time for 
reviewing instructions, searching exist-
ing data sources, gathering and main-
taining the data needed, and com-
pleting and reviewing the collection of 
information. A person is not required 
to respond to a collection of informa-
tion unless it displays a currently valid 
OMB control number. 

Subpart E—Rents 
§ 3560.201 General. 

This subpart sets forth the require-
ments for establishing and collecting 
rents charged to occupants of multi- 

family housing (MFH) projects fi-
nanced by the Agency. 

§ 3560.202 Establishing rents and util-
ity allowances. 

(a) General. Rents and utility allow-
ances for rental units in Agency-fi-
nanced housing projects are set by the 
borrower and must be based on the op-
erating, management and maintenance 
expenses and other costs related to the 
housing project including loan pay-
ment amounts due to the Agency. 

(b) Agency approval. All rents and 
utility allowances set by borrowers are 
subject to Agency approval. 

(c) Rents. As applicable, borrowers 
must establish the following rents: 

(1) Note rent; 
(2) Basic rent; 
(3) U.S. Department of Housing and 

Urban Development (HUD) contract 
rents; and 

(4) Low-income housing tax credit 
(LIHTC) rents. 

(d) Utility allowances. In projects 
where tenants pay the utilities, bor-
rowers must establish utility allow-
ances for each size and type of rental 
unit in the housing project based on es-
timated utility costs. Borrowers must 
review utility allowances annually, ad-
just for accuracy, and submit any util-
ity allowance changes to the Agency 
for approval. If no changes are needed, 
the borrower must notify the Agency 
that no changes were made. Docu-
mentation to justify utility allowances 
must be maintained in the housing 
project files. 

(e) Funds contributed to reduce rents. If 
borrowers use funds contributed from 
sources other than the Agency (e.g., 
state or local grants, private contribu-
tions) to reduce general operating and 
management expenses, housing project 
rents must be reduced to reflect the 
funding being used to offset housing 
project expenses. When funds contrib-
uted from sources other than the Agen-
cy are used for housing project ex-
penses, the borrower must certify to 
the Agency, in writing, that the funds 
provided will not need to be repaid 
with Agency funds. Funds from bor-
rower contributions or rehabilitation 
loans will not be counted towards re-
ducing rents. 
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(f) Rents for resident manager, care-
taker, or owner-occupied unit. (1) If ap-
proved as a part of a management plan, 
a borrower may occupy a rental unit in 
a housing project when they are acting 
as a management agent or resident 
manager as specified in § 3560.102(e). 

(2) If the rental unit being occupied 
by a borrower or resident manager is 
designated as a revenue-producing 
unit, borrowers must calculate the 
rental charge to the borrower or resi-
dent manager in the same manner as 
tenant contributions. 

(3) If the rental unit being occupied 
by a borrower or resident manager is 
designated as a non-revenue producing 
unit, borrowers must treat the cost of 
providing the unit the same as other 
non-revenue producing portions of the 
housing project. 

(g) LIHTC. Borrowers who receive 
LIHTCs may establish rents in accord-
ance with LIHTC requirements. How-
ever, borrowers are obligated to ensure 
that sufficient annual funds are avail-
able to cover expenses in the housing 
project’s approved budget, including 
the required payments on the bor-
rower’s Agency loan. Borrowers must 
not use housing project funds to make 
up any difference between rents re-
quired under Agency program require-
ments and the maximum allowed rents 
under the LIHTC program. 

§ 3560.203 Tenant contributions. 
(a) Tenant contributions. A tenant’s 

contribution to rent charged for a rent-
al unit in an Agency financed housing 
project is based on the tenant’s in-
come, as calculated on the Agency’s 
tenant certification forms, and the 
availability of Agency or non-Agency 
rental subsidies. 

(1) Tenant contributions. Borrowers 
must set tenant contributions to rent 
at the highest of the following stand-
ards but never more than the note rent: 

(i) Thirty percent of monthly ad-
justed income; 

(ii) Ten percent of gross monthly in-
come; 

(iii) An amount equal to the portion 
of an assistance payment specifically 
designated to meet the household’s 
shelter costs if the household is receiv-
ing assistance payments from a public 
agency; or 

(iv) The basic rent, unless RHS rental 
assistance is provided to the household. 

(2) Tenant contribution surcharge. Ten-
ants in a Plan I housing project with 
incomes above the eligibility standards 
set in § 3560.152(a)(1) must pay a 25 per-
cent surcharge in addition to note rent. 

(b) Adjustment of tenant contribution. 
Borrowers must adjust the tenant con-
tribution whenever there is a change in 
tenant household status or income suf-
ficient to generate a revised tenant 
certification in accordance with 
§ 3560.152(e) or an Agency approved rent 
or utility allowance change that af-
fects the tenant contribution amount. 

(c) Overage. If a tenant’s tenant con-
tribution is higher than basic rent, bor-
rowers must remit to the Agency the 
rent collected in excess of the basic 
rent and up to the note rent. 

§ 3560.204 Security deposits and mem-
bership fees. 

(a) General. Borrowers may collect se-
curity deposits when it is reasonable 
and customary for the area in which 
the housing is located. Borrowers must 
hold security deposits in a separate 
bank or bookkeeping account in ac-
cordance with § 3560.302(c)(3). 

(b) Allowable amounts. Borrowers may 
charge security deposits that are typ-
ical for the area in which the housing 
is located, as long as the security de-
posit charged a tenant does not exceed 
that tenant’s net contribution for one 
month’s rent or basic rent, whichever 
is greater. 

(1) As noted in § 3560.102(b)(1)(viii) and 
§ 3560.156(c)(18)(iii), borrowers must 
specify in the housing project’s man-
agement plan how the amount to be 
charged as a security deposit will be es-
tablished and must specify the amount 
to be charged to individual tenants in 
the lease to be signed by the tenant. 

(2) Borrowers may charge security 
deposits to households receiving HUD 
assistance in accordance with HUD re-
quirements. 

(3) Members of a cooperative shall be 
required to pay a membership fee no 
greater than one month’s occupancy 
charge. 

(4) Additional security deposits for 
pets may be charged as long as the ad-
ditional deposit is not greater than 
basic rent for 1 month. No additional 
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security deposit for assistance animals 
is allowed where an assistance animal 
is necessary for the normal functioning 
of a household member with a dis-
ability. 

(5) Borrowers must not charge addi-
tional security deposits based on dis-
abilities of tenants or other personal 
characteristics. 

(c) Payment plans. Borrowers must 
offer, for persons who are eligible for 
rental assistance or Section 8 assist-
ance, the option of paying the security 
deposit on an installment payment 
plan. Should installments not be met, 
the total charge may become due and 
payable in full. 

(d) Charges for damage or loss. Bor-
rowers may charge tenants for damage 
or loss caused or allowed by the tenant 
equal to the cost of the damage or loss. 

(1) Borrowers must consider expenses 
due for addressing normal wear and 
tear as normal operating expenses and 
must not charge tenants a fee or with-
hold security deposits to pay for such 
costs. 

(2) Borrowers may withhold security 
deposits and may charge tenants for 
damage or loss costs above security de-
posit amounts. 

(e) State and local security deposit re-
quirements. Borrowers must follow all 
state and local laws and other require-
ments governing the handling and dis-
position of security deposits. 

(1) Resolution of any security deposit 
disputes must be handled in accordance 
with state and local law. 

(2) Any interest earned on security 
deposits will accrue in accordance with 
state law. 

(f) Unclaimed security deposits. Any 
funds in the housing project’s security 
deposit account unclaimed by a tenant 
must be deposited into the housing 
project’s general operating account. 

§ 3560.205 Rent and utility allowance 
changes. 

(a) General. Borrowers must fully 
document that changes to rents and 
utility allowances are necessary to 
cover housing or utility costs allowed 
under the approved budget for the 
housing. Any changes must apply to all 
similar units in the housing project. 

(b) Agency approval. Borrowers must 
submit a fully documented request to 

the Agency to effect any rent or utility 
allowance change. 

(1) Borrowers must obtain written 
consent or approval from the Agency 
as specified in paragraph (e) of this sec-
tion before implementing any changes 
in the rents or utility allowances. 

(2) If a borrower implements an unau-
thorized rent or utility allowance 
charge, the Agency will require the 
borrower to roll back rents to the last 
authorized rent charge, and the bor-
rower must reimburse tenants for any 
unauthorized rents collected. 

(c) Timing of request for changes. Bor-
rowers must submit rent and utility al-
lowance change requests in conjunc-
tion with the annual budget submis-
sion as required under § 3560.303(d). The 
effective dates of any approved changes 
will coincide with the start of the 
housing project’s fiscal year or the 
start of the season for seasonally occu-
pied farm labor housing. However, the 
Agency will accept borrower requests 
for rent or utility allowance changes 
anytime during the year if a change is 
necessary to preserve the financial in-
tegrity of the housing complex and the 
financial distress is due to cir-
cumstances beyond the borrower’s con-
trol. 

(d) Tenant notification. Borrowers 
must notify tenants and solicit their 
comments to proposed rent or utility 
allowance change requests that are 
submitted to the Agency at the same 
time that the initial request is made to 
the Agency. 

(1) Tenants will be given 20 calendar 
days to provide their comments to the 
Agency. 

(2) Borrowers must deliver the pro-
posed rent or utility allowance change 
request notice to each tenant and post 
at least one copy of the notice at the 
housing project site in a visible loca-
tion frequented by tenants. 

(e) Approval. If the Agency approves a 
rent or utility allowance increase re-
quest on which the comments were so-
licited, the borrower will deliver a no-
tice announcing the rent or utility al-
lowance change to the tenants to be ef-
fective 30 calendar days from the date 
of the notification. 
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(f) Denial of change request. The Agen-
cy may deny a rent or utility allow-
ance increase request in the following 
circumstances. 

(1) The Agency determines that the 
borrower did not provide sufficient in-
formation to justify operating costs. 

(2) The borrower is out of compliance 
with Agency requirements including 
any corrective action requirements 
agreed to in a workout agreement de-
veloped according to subpart J of this 
part. 

(3) Sufficient funds are being col-
lected under existing rents to meet ap-
proved expenses. 

(g) Notice of denial. If the rent change 
will not be approved as requested, the 
Agency will notify the borrower of the 
denial in accordance with § 3560.303(d). 

§ 3560.206 Conversion to Plan II (Inter-
est Credit). 

The Agency encourages any borrower 
not on Plan II to convert to Plan II to 
provide more favorable rent costs to 
very-low, low, and moderate-income 
households. 

§ 3560.207 Annual adjustment factors 
for Section 8 units. 

(a) General. For rental units receiving 
project-based Section 8 assistance, the 
Agency will review rents annually 
without regard to HUD’s automatic an-
nual adjustment. 

(b) Establishing rents in housing with 
HUD rent assistance. Borrowers will set 
note and basic rents for housing receiv-
ing HUD project based Section 8 assist-
ance, as specified in § 3560.202(c)(3). 

(1) Borrowers must notify the Agency 
of any HUD rent changes. 

(2) If allowed by the interest credit 
agreement, the borrower will remit the 
amount collected in excess of the basic 
rent up to the note rent to the Agency 
as overage. 

(3) When HUD contract rents exceed 
note rents, borrowers must deposit 
HUD funds equal to the difference be-
tween the Agency approved note rent 
and the HUD approved rent into the re-
serve account for the housing project. 

(c) Excess HUD rents. When permitted 
by the Agency interest credit agree-
ment, the Agency may reduce or cancel 
the interest credit on the housing, if 
excess HUD rents deposited in the re-

serve account result in the reserve ac-
count being funded beyond the fully 
funded level approved by the Agency. 

§ 3560.208 Rents during eviction or 
failure to recertify. 

(a) Rents during eviction. If a tenant is 
appealing an eviction and the borrower 
refuses to accept rent payment during 
the appeal of the eviction, the tenant 
must escrow required rent payments to 
safeguard their occupancy, unless 
State or local laws specify otherwise. 

(b) Rents when tenants fail to recertify. 
If a borrower can document that a ten-
ant received a notice specifying a ten-
ant recertification date and the tenant 
fails to comply by the specified date or 
fails to cooperate with verification or 
other procedures related to the ten-
ant’s recertification so that the tenant 
recertification cannot be completed by 
the recertification date, the borrower, 
within 10 days of the recertification 
date, shall give the tenant and the 
Agency written notification that: 

(1) Termination proceedings are 
being initiated, in accordance with 
§ 3560.159; and 

(2) The tenant will be charged note 
rent until the tenant’s lease is termi-
nated. 

(c) Unauthorized assistance due to ten-
ant recertification failure. Any unau-
thorized assistance received because of 
the tenant’s failure to be recertified 
will be collected in accordance with 
the provisions of subpart O of this part. 

(d) Rents when borrowers fail to recer-
tify tenants. If a borrower cannot docu-
ment that a tenant received a recertifi-
cation notice, and a tenant is not re-
certified within 12 months of the most 
recently executed tenant certification, 
tenants shall continue to make net 
tenant contributions to rent based on 
their most recent tenant certification 
and the borrower must remit to the 
Agency full overage as if the tenant 
was paying the note rent until the ten-
ant is recertified. 

(e) Unauthorized assistance due to bor-
rower recertification failure. Any unau-
thorized assistance received as a result 
of the borrower’s failure to recertify a 
tenant will be collected from the bor-
rower in accordance with the provi-
sions of subpart O of this part and may 
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not be paid from housing project funds 
or funds collected from the tenant. 

§ 3560.209 Rent collection. 
(a) General. Borrowers must collect 

rents on a monthly basis and maintain 
a system for collecting and tracking 
rents. 

(b) Fees for late rent payments. Bor-
rowers may adopt a late fee schedule 
for overdue rental payments. Late fee 
schedules must be submitted to the 
Agency for approval as part of the 
housing project’s management plan, be 
in accordance with State and local law, 
and consistent with the following re-
quirements: 

(1) A grace period of 10 days from the 
rental payment due date must be al-
lowed for all tenants. 

(2) The late fee must not exceed the 
higher of $10 or an amount equal to 5 
percent of the tenant’s gross tenant 
contribution. 

(3) Tenants receiving housing bene-
fits from sources other than the Agen-
cy may be subject to the late rent fee 
requirements of the other funding 
sources. 

(c) Improperly advanced rents. Improp-
erly advanced interest credit or rental 
assistance is considered unauthorized 
assistance and is subject to recapture 
in accordance with subpart O of this 
part. 

§ 3560.210 Special note rents (SNRs). 
When a Plan II housing project is ex-

periencing severe vacancies due to 
market conditions, the Agency may 
allow the borrower to charge an SNR, 
which is less than note rent but higher 
than basic rent, to attract or retain 
tenants whose income level would re-
quire them to pay special note rent. 
The requirements for requesting and 
receiving an SNR are established under 
§ 3560.454. 

§§ 3560.211–3560.249 [Reserved] 

§ 3560.250 OMB control number. 
The information collection require-

ments contained in this regulation 
have been approved by the Office of 
Management and Budget (OMB) and 
have been assigned OMB control num-
ber 0575–0189. Public reporting burden 
for this collection of information is es-

timated to vary from 15 minutes to 18 
hours per response, including time for 
reviewing instructions, searching exist-
ing data sources, gathering and main-
taining the data needed, and com-
pleting and reviewing the collection of 
information. A person is not required 
to respond to a collection of informa-
tion unless it displays a currently valid 
OMB control number. 

Subpart F—Rental Subsidies 

§ 3560.251 General. 
This subpart contains policies for 

borrower administration and tenant 
use of rental subsidies in Agency fi-
nanced multi-family housing (MFH) 
projects. 

§ 3560.252 Authorized rental subsidies. 
(a) General. The purpose of rental 

subsidies is to reduce amounts paid by 
tenants for rent. Rental subsidies equal 
the difference between the approved 
shelter costs and tenant contributions 
as calculated in accordance with 
§ 3560.203(a)(1). 

(b) Forms of rental subsidies. Rental 
subsidies may be in the form of: 

(1) Agency rental assistance; 
(2) HUD section 8 assistance, includ-

ing project-based and vouchers; 
(3) Private rental subsidies; or 
(4) State or local government rental 

subsidies. 
(c) Multiple rent subsidies. (1) Multiple 

types of rent subsidies may be used in 
the same MFH project. 

(2) Tenants with subsidies from 
sources other than the Agency may be 
eligible for Agency rental assistance if 
the following conditions are met. 

(i) The tenant qualifies for Agency 
rental assistance. 

(ii) The rental subsidy the tenant is 
receiving is not a HUD voucher. 

(iii) The rental subsidy being re-
ceived by the tenant is less than the 
full amount of Agency rental assist-
ance for which the tenant would qual-
ify. In such cases, the Agency may pro-
vide the difference between the subsidy 
received by the tenant and the amount 
of Agency rental assistance for which 
the tenant qualifies. 

(d) Agency rental assistance (RA). 
Agency RA is obligated to MFH 
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projects on a rental unit basis. The ob-
ligation is composed of a number of 
rental units and associated dollar 
amounts of RA specified in a RA agree-
ment with a borrower. The following 
types of Agency RA may be obligated 
to a housing project. 

(1) Renewal units. RA may be assigned 
to a housing project to replace existing 
rental unit obligations because funds 
associated with the units have been 
fully disbursed. 

(2) New construction units. RA may be 
provided in conjunction with initial 
Agency loans for construction or sub-
stantial rehabilitation of MFH 
projects. 

(3) Servicing units. Additional RA may 
be provided to operational MFH 
projects as a part of the Agency’s gen-
eral loan servicing or preservation ac-
tivities. 

§ 3560.253 [Reserved] 

§ 3560.254 Eligibility for rental assist-
ance. 

(a) Eligible housing. Housing projects 
eligible for Agency RA include the fol-
lowing types of projects. 

(1) Housing projects that operate 
under an Interest Credit Plan II RA 
agreement. 

(2) Housing projects financed with an 
Agency off-farm labor housing loan or 
grant. On-farm labor housing is not eli-
gible for rental assistance. 

(3) Housing projects financed with a 
direct or insured Rural Rental Housing 
loan approved prior to August 1, 1968, 
and operated under an interest credit 
agreement that identifies the housing 
project as a Plan RA project. 

(4) Housing projects financed from 
Agency and other sources if the condi-
tions of § 3560.66 are met. 

(b) Eligible units. Borrowers may not 
request RA for rental units that the 
Agency determines are not habitable in 
accordance with § 3560.103. 

(c) Eligible households. Households eli-
gible for rental assistance are those: 

(1) With very low-or low-incomes who 
are eligible to live in MFH; 

(2) Whose net tenant contribution to 
rent determined in accordance with 
§ 3560.203(a)(2) is less than the basic 
rent for the unit; 

(3) Whose head of the household is a 
U.S. citizen or a legal alien as defined 
in § 3560.11; 

(4) Who meet the occupancy rules es-
tablished by the borrower in accord-
ance with § 3560.155(e); and 

(5) Who have a signed, unexpired ten-
ant certification form on file with the 
borrower. 

EFFECTIVE DATE NOTE: At 70 FR 8503, Feb. 
22, 2005, in § 3560.254(c)(3), implementation of 
the words ‘‘Whose head of the household is a 
U.S. citizen or a legal alien as defined in 
§ 3560.11.’’ was delayed indefinitely. 

§ 3560.255 Requesting rental assist-
ance. 

(a) Submitting requests. Borrowers 
seeking an allocation of rental assist-
ance for MFH must request the rental 
assistance from the Agency as follows. 

(1) Renewal rental assistance. To the 
extent sufficient funds are available, 
the Agency will automatically renew 
expiring rental assistance agreements 
at the existing number of units. 

(2) New construction units. Loan appli-
cants proposing to use Agency rental 
assistance must include their request 
for rental assistance in their loan pro-
posal in accordance with § 3560.56. 

(3) Servicing units. Borrowers request-
ing rental assistance must have ten-
ants or eligible tenant applicants on a 
waiting list who are RA eligible. 

(b) Denial of requests. (1) If a rental 
assistance request is denied due to the 
loan applicant’s or borrower’s ineligi-
bility, the Agency will send the loan 
applicant or borrower written notifica-
tion of the decision with an expla-
nation of the denial. 

(2) If a rental assistance request to 
renew expiring rental assistance agree-
ments is denied because funding is not 
available, the Agency will notify the 
borrower and the borrower must notify 
the tenants of rent increases in accord-
ance with their lease and state and 
local law. Tenants losing rental assist-
ance due to a lack of Agency funding 
may quit the lease and vacate the 
housing without penalty in accordance 
with the terms of their lease. 

(3) Loan applicants or borrowers de-
termined to be eligible for RA as a re-
sult of an appeal or funding review will 
receive RA, if RA funding is available, 
beginning with the month following 

VerDate Sep<11>2014 09:11 Apr 13, 2017 Jkt 241026 PO 00000 Frm 00551 Fmt 8010 Sfmt 8010 Y:\SGML\241026.XXX 241026pm
an

gr
um

 o
n 

D
S

K
3G

D
R

08
2P

R
O

D
 w

ith
 C

F
R



542 

7 CFR Ch. XXXV (1–1–17 Edition) § 3560.256 

the date of the appeal or funding re-
view decision or beginning in the first 
month that RA funding becomes avail-
able. 

§ 3560.256 Rental assistance payments. 
(a) Borrower submission requirements. 

The borrower must submit monthly re-
quests for RA payments to the Agency 
based on occupancy as of the first day 
of the month previous to the month in 
which the request is being made. 

(b) Basis of RA requests. Borrower re-
quests for RA payments must be based 
on the difference between the basic 
rent plus utility allowances for each 
rental unit eligible for RA and the net 
tenant contribution of the tenant. 

(c) Payments to borrower. Prior to 
making RA payments to a borrower, 
the Agency will deduct from the ap-
proved RA payment amount any un-
paid loan payments, late fees, and 
other amounts which the borrower 
owes to the Agency. 

(d) Utility payments to tenants. The 
borrower must pay tenants the dif-
ference between the utility allowance 
and the tenant’s net contribution to 
rent when a tenant receiving RA is 
billed directly for utilities and the util-
ity allowance exceeds the net tenant 
contribution to rent. Such utility pay-
ments to tenants must be made on a 
monthly basis. 

(e) Administrative errors. Borrowers 
are responsible for correcting borrower 
errors made in regard to RA requests 
for payments. In accordance with sub-
part O of this part, borrowers will be 
required to repay the Agency for any 
unauthorized RA received or any unau-
thorized use of RA except in certain 
cases of tenant error or fraud. 

§ 3560.257 Assigning rental assistance. 
(a) Priorities for rental assistance. (1) 

Borrowers must use the following pri-
orities when assigning available rental 
assistance. 

(i) First priority is to eligible very 
low-income tenants paying the highest 
percentage of their adjusted annual in-
come for Agency approved shelter 
costs. 

(ii) Second priority, if the housing 
project has vacant rental units, is to 
eligible very low-income applicants on 
the waiting list. 

(iii) Third priority is to eligible low- 
income tenants paying the highest per-
centage of their adjusted annual in-
come for Agency approved shelter 
costs. 

(iv) Fourth priority, if the housing 
project has vacant rental units, is to 
eligible low-income applicants on the 
waiting list. 

(v) Fifth priority is to households 
which are residing in a rental unit for 
which they do not qualify on the basis 
of an occupancy waiver or other special 
approval situations. 

(2) In order to provide rental assist-
ance to the third, fourth, and fifth pri-
ority categories, a borrower must fully 
document either that there are no very 
low-income households on the housing 
project’s waiting list or that occupancy 
by low-income households is limited as 
follows: 

(i) For housing occupied on or after 
November 30, 1983, no more than 5 per-
cent of the units in the housing are oc-
cupied by low-income households; or 

(ii) For housing occupied before No-
vember 30, 1983, no more than 25 per-
cent of the units in the housing are oc-
cupied by low-income households. 

(b) Continued eligibility. Tenants re-
ceiving rental assistance may continue 
to do so as long as they remain eligible 
for occupancy and for rental assistance 
under § 3560.254(c), and as long as rental 
assistance units are available. 

(c) Assignment of rental assistance. Ex-
cept as provided in § 3560.454(c) and 
using the priorities given in paragraph 
(a) of this section, borrowers must as-
sign available rental assistance units 
as soon as rental assistance units be-
come available. 

(1) When a rental assistance unit is 
assigned to an eligible existing tenant 
on a day other than the first day of a 
month, the Agency will not provide the 
borrower rental assistance for the 
newly assigned existing tenant and the 
tenant will not pay reduced rental 
charges until the first of the month fol-
lowing the assignment of the rental as-
sistance. 

(2) When an eligible applicant moves 
into a rental assistance unit on a day 
other than the first day of a month, 
they will pay a prorated rent based on 
the number of days they occupy the 
rental assistance unit and the amount 
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of rental assistance they will be receiv-
ing. 

(d) Incorrectly assigned rental assist-
ance. Incorrectly assigned rental as-
sistance is viewed as unauthorized as-
sistance and handled in accordance 
with subpart O of this part. 

§ 3560.258 Terms of agreement. 
(a) Term of agreement. Rental assist-

ance agreements will be consistent 
with available funding. Rental assist-
ance agreements expire when the funds 
obligated for rental assistance units 
are fully disbursed in accordance with 
the conditions of the agreement. 

(b) Replacing expiring obligations. To 
the extent funds are available for re-
placement units, the Agency will renew 
rental assistance agreements. 

§ 3560.259 Transferring rental assist-
ance. 

(a) Agency authority. The Agency may 
transfer rental assistance in the fol-
lowing instances: 

(1) To accompany the transfer of a 
housing project to a different borrower; 

(2) After a voluntary conveyance or a 
foreclosure sale; 

(3) After a liquidation or prepayment; 
(4) To the extent permitted by law, 

when any rental assistance units have 
not been used for a 6-month period; or 

(5) When the loan cannot be closed. 
(b) Agency review before transferring 

rental assistance. The Agency must per-
form a review to determine if all eligi-
ble tenants in the project are receiving 
rental assistance before the Agency 
transfers it to another project. 

(c) Transferring rental assistance for 
displaced tenants. The Agency may 
transfer rental assistance from one 
housing project to another eligible 
housing project for a tenant who is 
moving due to displacement as a result 
of prepayment, liquidation, or a nat-
ural disaster. The tenant must begin 
using the rental assistance within 4 
months of the transfer or the RA will 
become available for use by the next 
rental assistance eligible tenant in the 
housing project. 

§ 3560.260 Rental subsidies from non- 
Agency sources. 

(a) General. The Agency may author-
ize the use of rental subsidies from 

sources other than the Agency in Agen-
cy financed housing projects. The 
Agency will make no commitment to 
providing Agency rental assistance at 
the expiration of the rental subsidies 
from other sources. 

(b) HUD vouchers. For tenants with 
HUD vouchers, the borrower must set 
the rental unit rent at the basic rent or 
the rent standard set by the public 
housing authority, whichever is less. 
The public housing authority distrib-
uting the HUD vouchers may set the 
utility allowance. 

(c) Loan proposals using non-Agency 
rental subsidy. Loan applicants or bor-
rowers proposing to use rental subsidy 
from sources other than the Agency 
must provide: 

(1) Documentation demonstrating 
that a market exists for households eli-
gible for the subsidy and the house-
holds are at income levels that would 
benefit from the amount of rental sub-
sidy that will be provided; 

(2) A plan describing actions to be 
taken when the rental subsidy expires 
to minimize the impact on tenants los-
ing the rental assistance and to avoid 
displacement; and 

(3) A copy of the project-based rental 
assistance agreement to be signed by 
the borrower and the provider of the 
rental assistance. 

(d) Rental subsidy agreement. The bor-
rower and the provider of rental sub-
sidies from sources other than the 
Agency must execute a rental subsidy 
agreement and submit a copy of the 
agreement to the Agency. At a min-
imum, the rental subsidy agreement 
between the borrower and the source of 
the rental subsidy must include the fol-
lowing provisions: 

(1) A description of how the subsidy 
will be paid. The rental subsidy pay-
ments may be paid directly to the ten-
ants, to the borrower on behalf of the 
tenants, or deposited to a separate ac-
count established for the subsidy. The 
tenants must be advised of the amount 
and source of the subsidy through the 
lease or a supplement to the lease. 

(2) The life of a project-based rental 
subsidy agreement with a non-Agency 
source must be similar to existing or 
current Agency rental assistance fund-
ing levels and sufficient funds must be 
set aside to assure availability of the 
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rental subsidy for this term. The meth-
od of supplying the funds must be 
clearly established. 

§ 3560.261 Improperly advanced rental 
assistance. 

Improperly advanced RHS rental as-
sistance resulting from tenant or bor-
rower error or fraud constitutes unau-
thorized assistance and the provisions 
of subpart O of this part apply. 

§§ 3560.262–3560.299 [Reserved] 

§ 3560.300 OMB control number. 
The information collection require-

ments contained in this regulation 
have been approved by the Office of 
Management and Budget (OMB) and 
have been assigned OMB control num-
ber 0575–0189. Public reporting burden 
for this collection of information is es-
timated to vary from 15 minutes to 18 
hours per response, including time for 
reviewing instructions, searching exist-
ing data sources, gathering and main-
taining the data needed, and com-
pleting and reviewing the collection of 
information. A person is not required 
to respond to a collection of informa-
tion unless it displays a currently valid 
OMB control number. 

Subpart G—Financial 
Management 

§ 3560.301 General. 
This subpart contains requirements 

for the financial management of Agen-
cy-financed multi-family housing 
(MFH) projects, including accounts, 
budgets, reports, and engagements. Fi-
nancial management systems and pro-
cedures must cover all housing oper-
ations and provide adequate docu-
mentation to ensure that program ob-
jectives are met. 

§ 3560.302 Accounting, bookkeeping, 
budgeting, and financial manage-
ment systems. 

(a) General. Borrowers must establish 
the accounting, bookkeeping, budg-
eting and financial management proce-
dures necessary to conduct housing 
project operations in a financially safe 
and sound manner. Borrowers must 
maintain records in a manner suitable 
for an engagement and must be able to 

report accurate operational results to 
the Agency from these accounts and 
records. 

(b) Acceptable methods of accounting. 
(1) Borrowers may use a cash, accrual, 
or modified accrual method of account-
ing, bookkeeping, and budget prepara-
tions as long as the method is con-
sistent with the statements required 
by the engagement in accordance with 
the standards identified in § 3560.308. 

(2) Borrowers must describe their ac-
counting, bookkeeping, budget prepa-
ration, and financial reporting proce-
dures, including Agency-approved en-
gagements, in their management plan. 

(3) Borrowers must notify the Agency 
of any changes in their accounting, 
bookkeeping, budget preparation, and 
financial management reporting sys-
tems through a revision of their man-
agement plan. 

(c) Account requirements. (1) As used 
in this paragraph, the term account is 
used interchangeably to mean a book-
keeping account (ledger) or a bank ac-
count. 

(2) At a minimum, borrowers must 
maintain the accounts required by 
their loan agreement or resolution. 

(3) The following list identifies the fi-
nancial accounts that are required for 
each housing project. Additional ac-
counts may be required by third-party 
lenders. Accounts are to be funded in 
the following priority order, except 
that paragraphs (c)(3)(iv), (v), and (vi) 
of this section are funded directly by 
tenant security deposits or patron cap-
ital receipts respectively: 

(i) General operating account; 
(ii) Real estate tax and insurance ac-

count (if not part of the general oper-
ating account); 

(iii) Reserve account; 
(iv) Tenant security deposit account; 
(v) Membership fee account for coop-

erative housing; and 
(vi) For cooperative housing only, a 

patron capital account. 
(4) Amounts escrowed for taxes and 

insurance may be kept in the general 
operating account as long as the ac-
counting system reflects the amount 
escrowed. 

(5) Regardless of the number or types 
of accounts established, the borrower 
must meet the following requirements: 
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(i) All housing project funds must be 
held only in financial institution ac-
counts insured by an agency of the 
Federal Government, backed by collat-
eral provided by the bank, or held in 
securities meeting the conditions in 
this subpart. 

(ii) Funds maintained in an institu-
tion may not exceed the limit estab-
lished for Federal deposit insurance. If 
funds exceed the amount covered by 
Federal deposit insurance, borrowers 
must obtain a collateral pledge from 
the institution to cover all funds or 
must move funds to an institution that 
will insure the funds. 

(iii) All funds and proceeds in any ac-
count must be used only for authorized 
purposes as described in Agency’s regu-
lations, loan or grant documents. Use 
of funds for non-program purposes con-
stitutes non-monetary default as de-
scribed in § 3560.452(c). 

(iv) All funds received and held in 
any account, except the tenant secu-
rity deposit, membership fee, and pa-
tron capital accounts, must be held in 
trust by the borrower for the loan obli-
gation until used and serve as security 
for the Agency loan or grant. 

(v) Borrowers must be able to ac-
count for housing project funds with 
accounting methods or practices that 
maintain the proprietary identity of 
the funds for each project. A borrower 
may operate one account for multiple 
projects as long as the funds for each 
project themselves are accounted for 
separately. 

(vi) Each borrower must have access 
to at least one demand deposit or 
checking account. 

(vii) Housing project funds may not 
be pledged as collateral for debts with-
out Agency approval. If such a need 
arises for an eligible program purpose, 
the borrower must obtain prior Agency 
approval. 

(6) Tenant security deposit accounts 
or membership fee accounts and patron 
capital accounts must be maintained in 
a separate account in trust for the ten-
ants or members and handled in a man-
ner consistent with state and local 
laws. 

(d) Documentation of separate account-
ability. Housing project funds may be 
combined in one or more bank ac-
counts for two or more housing 

projects as long as the borrower’s ac-
counting system segregates and tracks 
funds for each project separately. 

(1) When borrowers request Agency 
approval of an accounting system that 
combines funds from two or more hous-
ing projects, they must demonstrate to 
the Agency that the accounting sys-
tems are structured to segregate and 
maintain separate accountability for 
each housing project. Such demonstra-
tion must include a statement issued 
by a Certified Public Accountant (CPA) 
stating that the accounting system is 
structured to meet this principle of 
separate accountability. 

(2) The accounting system and man-
agement plan must document the 
method for prorating revenue and ex-
penses that are not clearly identifiable 
as being associated with a particular 
housing project. 

(3) Funds for housing projects man-
aged by the same management com-
pany must not be co-mingled. 

(e) Records. (1) Borrowers must retain 
all housing project financial records, 
books, and supporting material for at 
least three years after the issuance of 
the engagement and financial reports. 
Upon request, these materials will im-
mediately be made available to the 
Agency, its representatives, the USDA 
Office of the Inspector General (OIG), 
or the General Accountability Office 
(GAO). 

(2) Borrower accounts and records 
will be kept or made available in a lo-
cation with reasonable access for in-
spection, review, and copying by the 
Agency, other authorized representa-
tives of the USDA, OIG, or GAO. 

(3) Automated records may be used if 
they meet the conditions of paragraph 
(f) of this section. 

(f) Forms generated by automated sys-
tems. (1) The forms and formats ap-
proved for use by borrowers may be 
prepared on automated systems when 
they meet the requirements of this 
paragraph. 

(2) Forms may be automated if they 
meet the following requirements: 

(i) The identical wording and nomen-
clature of an official form must be in-
cluded in the automated version of the 
form, including the Office of Manage-
ment and Budget (OMB) approval num-
ber. 
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(ii) The logic or mathematical cal-
culation of an official form must be the 
same in an automated version of the 
form. 

(iii) The name or logo of the source of 
the automated form must be visible on 
each output of the automated form. 

(iv) Output size must be 81⁄2 × 11 
inches. 

(v) Nominal spacing adjustment and 
colored paper are allowed. 

(g) Farm Labor Housing. Borrowers 
with on-farm labor housing units will 
be considered in compliance with this 
section by virtue of completing the 
record keeping and reporting require-
ments outlined in subpart M of this 
part. 

§ 3560.303 Housing project budgets. 
(a) General requirements. (1) Using an 

Agency-approved format, borrowers 
must submit to the Agency for ap-
proval a proposed annual housing 
project budget prior to the start of the 
housing project’s fiscal year. The cap-
ital budget section of the annual 
project budget must include antici-
pated expenditures on the project’s 
long-term capital needs as specified in 
§ 3560.103(c). 

(2) Budget projections regarding in-
come, expenses, vacancies, and contin-
gencies must be realistic given the 
housing project’s history, current cir-
cumstances, and market conditions. 

(3) Borrowers must document that 
the operating expenses included in the 
budget accurately reflect reasonable 
and necessary costs to operate the 
housing project in a manner consistent 
with the objectives of the loan and in 
accordance with the applicable Agency 
requirements. 

(4) Borrower must submit supporting 
documentation to justify housing 
project utility allowances. 

(5) Upon Agency request, borrowers 
must submit any additional docu-
mentation necessary to establish that 
applicable Agency requirements have 
been met. 

(b) Allowable and unallowable project 
expenses. Expenses charged to project 
operations, whether for management 
agent services or other expenses, must 
be reasonable, typical, necessary and 
show a clear benefit to the residents of 
the property. Services and expenses 

charged to the property must show 
value added and be for authorized pur-
poses. 

(1) Allowable expenses. Allowable ex-
penses include those expenses that are 
directly attributable to housing project 
operations and are necessary to carry 
out successful operations. 

(i) Housing project expenses must not 
duplicate expenses included in the 
management fee as defined in 
§ 3560.102(i). 

(ii) Actual costs for direct personnel 
costs of permanent and part-time staff 
assigned directly to the project site. 
This includes managers, maintenance 
staff, and temporary help including 
their: 

(A) Gross salary; 
(B) Employer FICA contribution; 
(C) Federal unemployment tax; 
(D) State unemployment tax; 
(E) Workers compensation insurance; 
(F) Health insurance premiums; 
(G) Cost of fidelity or comparable in-

surance; 
(H) Leasing, performance incentive 

or annual bonuses; 
(I) Direct costs of travel to off-site 

locations by on-site staff for property 
business or training; and/or 

(J) Retirement benefits. 
(iii) Legal fees directly related to the 

operation and management of the prop-
erty including tenant lease enforce-
ment actions, property tax appeals and 
suits, and the preparation of all legal 
documents. 

(iv) All outside account and auditing 
fees, if required by the Agency, directly 
related to the preparation of the an-
nual audit, partnership tax returns and 
401–K’s, as well as other outside reports 
and year-end reports to the Agency, or 
other governmental agency. 

(v) All repair and maintenance costs 
for the project including: 

(A) Maintenance staffing costs and 
related expenses. 

(B) Maintenance supplies. 
(C) Contract repairs to the projects 

(e.g., heating and air conditioning, 
painting, roofing). 

(D) Make ready expenses including 
painting and repairs, flooring replace-
ment and appliance replacement as 
well as drapery or mini-blind replace-
ment. (Turnover maintenance). 
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(E) Preventive maintenance expenses 
including occupied unit repairs and 
maintenance as well as common area 
systems repairs and maintenance. 

(F) Snow removal. 
(G) Elevator repairs and maintenance 

contracts. 
(H) Section 504 and other Fair Hous-

ing compliance modifications and 
maintenance. 

(I) Landscaping maintenance, re-
placements, and seasonal plantings. 

(J) Pest control services. 
(K) Other related maintenance ex-

penses. 
(vi) All operational costs related to 

the project including: 
(A) The costs of obtaining and receiv-

ing credit reports, police reports, and 
other checks related to tenant selec-
tion criteria for prospective residents. 

(B) The cost of duplicating forms for 
those properties not owning a copier. 
This will include the costs of producing 
or purchasing forms and mailing or de-
livering those forms to the project site. 

(C) All bank charges related to the 
property including purchases of sup-
plies (e.g., checks, deposit slips, re-
turned check fees, service fees). 

(D) Costs of site-based telephone in-
cluding initial installation, basic serv-
ices, directory listings, and long-dis-
tances charges. 

(E) All advertising costs related spe-
cifically to the operations of that 
project. This can include advertising 
for applicants or employees in news-
papers, newsletters, radio, cable TV, 
and telephone books. 

(F) Postage and delivery costs from 
the site including expenses to the 
Agency or other governmental agen-
cies, tenants, verifying third parties, 
central management offices, etc. 

(G) Partnership or corporate business 
expenses including state taxes and 
other mandated state or local fees as 
well as other relevant expenses re-
quired for operation of the property by 
a third-party governmental unit. Costs 
of continuation financing statements 
and site license and permit costs. 

(H) Expenses related to site utilities 
including actual costs and surcharges 
as well as deposits and expense of util-
ity bonds in lieu of bonds. 

(I) Site office furniture and equip-
ment including site based computer 

and copiers. Service agreements and 
warranties for copiers, telephone sys-
tems and computers are also included 
(if approved by the Agency). 

(J) Real estate taxes (personal tan-
gible property and real property taxes) 
and expenses related to controlling or 
reducing taxes. 

(K) All costs of insurance including 
property liability and casualty as well 
as fidelity or crime and dishonesty cov-
erage for on-site employees and the 
owners. 

(L) Costs of collecting rents on-site 
including bookkeeping supplies and 
recordkeeping items. 

(M) Costs of preparing and maintain-
ing tenant files and processing tenant 
certifications including all office sup-
plies, copies and other associated ex-
penses. 

(N) Public relations expense relative 
to maintaining positive relationships 
between the local community and the 
tenants with the management staff and 
the borrowers. Chamber of Commerce 
dues, contributions to local charity 
events, and sponsorship of tenant ac-
tivities, are examples. 

(O) Tax Credit Compliance Moni-
toring Fees imposed by HFAs. 

(P) All insurance deductibles as well 
as adjuster expenses. 

(Q) Professional service contracts 
(audits and compilations, tax returns, 
energy audits, utility allowances, ar-
chitectural, construction, rehabilita-
tion and inspection contracts, etc.) 

(R) On-site training pre-approved by 
the Agency provided by outside train-
ing vendors. 

(S) Site manager salary for addi-
tional hours associated with con-
gregate housing. 

(vii) With prior Agency approval, co-
operatives and nonprofit organizations 
may use housing project funds to pay 
asset management expenses directly 
attributable to ownership responsibil-
ities. Such expenses may include: 

(A) Errors and omissions insurance 
policy for the Board of Directors. 

(B) Board of Director review and ap-
proval of proposed Agency’s annual op-
erating budgets, including proposed re-
pair and replacement outlays and ac-
cruals. 
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(C) Board of Director review and ap-
proval of capital expenditures, finan-
cial statements, and consideration of 
any management comments noted. 

(D) Long-term asset management re-
views. 

(2) Unallowable expenses. Housing 
project funds may not be used for any 
of the following: 

(i) Equity skimming as defined in 42 
U.S.C. 543 (a). 

(ii) Purposes unrelated to the hous-
ing project. 

(iii) Reimbursement of inaccurate or 
false claims. 

(iv) Settlement agreements, court or-
dered decrees, legal fees, or other costs 
that result from the filing of civil 
rights complaints or legal action alleg-
ing the borrower, or a representative of 
the borrower, has committed a civil 
rights violation. 

(v) Fines, penalties, and legal fees 
where the borrower or a borrower’s rep-
resentative has been found guilty of 
violating laws, including, but not lim-
ited to, civil rights, and building codes. 

(vi) Association dues to be paid by 
the project should be related to train-
ing for site managers or management 
agents. To the extent that association 
dues can document training for site 
managers or management agents re-
lated to project activities by actual 
cost or pro-ration, a reasonable ex-
pense may be billed to the project. 

(vii) Pay for bonuses or monetary 
performance awards to site managers 
or management agents that are not 
clearly provided for by the site man-
ager salary contract. 

(viii) Billing for parties that are 
large or unreasonable, such as renting 
expensive party halls or hotel rooms 
and payment for alcoholic beverages or 
gifts to management agent staff. 

(ix) Billing for practices that are in-
efficient such as routine use of collect 
calls from a site manager to a manage-
ment agent office. 

(c) Priorities. The priority order of 
planned and actual budget expendi-
tures will be: 

(1) Senior position lienholder, if any; 
(2) Operating and maintenance ex-

penses, including taxes and insurance; 
(3) Agency debt payments; 
(4) Reserve account requirements; 

(5) Other authorized expenditures; 
and 

(6) Return on owner investment. 
(d) Agency review and approval. (1) 

The Agency will only approve housing 
project budgets that meet the require-
ments of paragraphs (a), (b) and (c) of 
this section. 

(2) If no rent change is requested, 
borrowers must submit budget docu-
ments for Agency approval 60 calendar 
days prior to the start of the housing 
project’s fiscal year. The Agency will 
notify borrowers if the budget submis-
sion does not meet the requirements of 
paragraphs (a), (b), and (c) of this sec-
tion. The borrower will have 10 days to 
submit the additional material. 

(3) If a rent change is requested, the 
borrower must submit budget docu-
ments to the Agency and notify ten-
ants of the requested rent change at 
least 90 calendar days prior to the start 
of the housing project’s fiscal year. 

(i) The Agency will notify borrowers 
if the budget submission does not meet 
the requirements of paragraphs (a), (b), 
and (c) of this section, or if the rent 
and utility allowance request has been 
denied in accordance with § 3560.205(f). 
The borrower will have 10 days to sub-
mit the additional material to address 
any issues raised by the Agency. 

(ii) The rent change is not approved 
until the Agency issues a written ap-
proval. If there is no response from the 
Agency within the 30-day period, the 
rent change is considered automatic. 
The following budgets are not eligible 
for automatic approval: 

(A) Budgets with rent increases 
above $25 per unit; and 

(B) Budgets that are submitted late 
or that miss other deadlines set by the 
Agency. 

(4) If the Agency denies the budget 
approval, the Agency will notify the 
borrower in writing. 

(5) If budget approval is denied, the 
borrower shall continue to operate the 
housing project on the basis of the 
most recently approved budget. 

§ 3560.304 Initial operating capital. 
(a) Purpose. To provide a source of 

capital for start-up costs, such as the 
purchase of equipment, and paying op-
erating, maintenance, and debt service 
expenses. Borrowers are required to 
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make an initial operating capital con-
tribution to the general operating ac-
count as described in § 3560.64. 

(b) Authorized uses of initial operating 
capital. Initial operating capital may 
be used only to pay for approved budg-
eted expenses. 

(c) Withdrawal of initial operating cap-
ital. Initial operating capital funds may 
be withdrawn by a borrower if: 

(1) The initial operating capital was 
provided from the borrower’s own 
funds; 

(2) The borrower requests the with-
drawal after the second year of housing 
project operations and prior to the 7th 
year of operations; 

(3) The housing project has had a 90 
percent occupancy rate for a period of 
12 months prior to the withdrawal re-
quest; 

(4) The withdrawal will not affect the 
financial viability of the housing 
project; 

(5) Contributions to the reserve ac-
count are at authorized levels; 

(6) The withdrawal request will not 
result in rent increases; and 

(7) There are no outstanding defi-
ciencies in management’s physical 
maintenance of the housing project. 

§ 3560.305 Return on investment. 
(a) Borrower’s return on investment. 

Borrowers may receive a return on 
their investment (ROI) in accordance 
with the terms of their loan agreement 
and the following: 

(1) If there is a positive net cash flow 
in housing project operations, the ROI 
may be taken by the borrower after the 
housing project’s fiscal year, provided 
that the balance of the reserve account 
is equal to or greater than required de-
posits minus authorized withdrawals. If 
the annual financial reports indicate 
that an ROI should not have been 
taken, borrowers will be required to re-
turn any unauthorized ROI. 

(2) If there is negative cash flow in 
housing project operations, the Agency 
may authorize the borrower to take 
the ROI only after the Agency has re-
viewed the housing project’s annual fi-
nancial reports and determines: 

(i) Surplus cash exists in either the 
general operating account as defined in 
§ 3560.306(d)(1) or the reserve account, if 
the balance is greater than the re-

quired deposits minus authorized with-
drawals. 

(ii) The housing project has sufficient 
funds to address identified capital or 
operational needs. 

(b) Unpaid return on investment. An 
earned, but unpaid ROI for the previous 
year only may be requested by the bor-
rower and authorized by the Agency 
under the provisions of § 3560.305(a)(2) 
provided the current year’s ROI has 
been paid first and a rent increase is 
not required to generate funds to pay 
the unpaid ROI. 

§ 3560.306 Reserve account. 
(a) Purpose. To meet the major cap-

ital expense needs of a housing project, 
borrowers must establish and maintain 
a reserve account. 

(b) Financial management of the reserve 
account. Borrower management of the 
reserve account is subject to the re-
quirements of 7 CFR part 1902, subpart 
A regarding supervised bank accounts. 

(c) Funding of the reserve account. 
Borrowers must make payments to the 
reserve account in the amount estab-
lished in loan documents, beginning 
with the first loan payment or a date 
specified in loan documents. 

(d) Transfer of surplus general oper-
ating account funds. (1) The general op-
erating account will be deemed to con-
tain surplus funds when the balance at 
the end of the housing project’s fiscal 
year, after all payables, exceeds 20 per-
cent of the operating and maintenance 
expenses. If the borrower is escrowing 
taxes and insurance premiums, include 
the amount that should be escrowed by 
year end and subtract such tax and in-
surance premiums from operating and 
maintenance expenses used to cal-
culate 20 percent of the operating and 
maintenance expenses. 

(2) If a housing project’s general op-
erating account has surplus funds at 
the end of the housing project’s fiscal 
year, the Agency will require the bor-
rower to use the surplus funds to ad-
dress capital needs, make a deposit in 
the housing project’s reserve account, 
reduce the debt service on the bor-
rower’s loan, or reduce rents in the fol-
lowing year. At the end of the bor-
rower’s fiscal year, if the borrower is 
required to transfer surplus funds from 
the general operating account to the 

VerDate Sep<11>2014 09:11 Apr 13, 2017 Jkt 241026 PO 00000 Frm 00559 Fmt 8010 Sfmt 8010 Y:\SGML\241026.XXX 241026pm
an

gr
um

 o
n 

D
S

K
3G

D
R

08
2P

R
O

D
 w

ith
 C

F
R



550 

7 CFR Ch. XXXV (1–1–17 Edition) § 3560.306 

reserve account, the transfer does not 
change the future required contribu-
tions to the reserve account. 

(e) Account requirements. Borrowers 
must establish and maintain the re-
serve account according to § 3560.65, 
§ 3560.302(c)(5), and the following re-
quirements: 

(1) Reserve accounts must be depos-
ited in interest-bearing accounts or se-
curities; and 

(2) Reserve accounts must be super-
vised accounts that require the Agency 
to countersign on all withdrawals; ex-
cept, this requirement is not applicable 
when loan funds guaranteed by the 
Section 538 GRRH program are used for 
the construction and/or rehabilitation 
of a direct MFH loan project. Direct 
MFH loan borrowers, who are exempted 
from the supervised account and 
countersigned requirement, as de-
scribed above, must follow Section 538 
GRRH program regulatory require-
ments pertaining to reserve accounts. 
In all cases, Section 538 lenders must 
get prior written approval from the 
Agency before reserve account funds 
involving a direct MFH loan project 
can be disbursed to the borrower. 

(f) Funds invested in securities. In addi-
tion to the requirements specified in 
paragraph (e) of this section, the fol-
lowing requirements apply when re-
serve funds are invested in securities: 

(1) The reserve account must be held 
either at a Federally insured domestic 
institution such as a bank, savings and 
loan association, credit union, or at a 
domestic institution authorized to sell 
securities. 

(2) The borrower must record the 
price actually paid for the securities. 
When designated as a reserve deposit, 
the price paid must equal the required 
contribution to reserves. 

(3) Borrowers must be knowledgeable 
about industry practices and consider 
the impact of typical fees and charges 
for purchases and sales and mainte-
nance of an account when making in-
vestment decisions. Such fees may be 
paid for out of reserves, only with the 
consent of the Agency. Housing project 
funds may not be used to pay for a fi-
nancial advisor. 

(g) Use of the reserve account. (1) Bor-
rowers must request Agency approval 
of reserve account withdrawals prior to 

the withdrawal. Borrowers must in-
form the Agency of planned uses of re-
serve accounts in their annual capital 
budget if known at budget planning 
time. Any item on the approved capital 
budget does not require additional pre- 
approval by the Agency. 

(2) The Agency will indicate any con-
ditions governing withdrawals from a 
reserve account at the time it approves 
the withdrawal. 

(3) In emergency situations, the 
Agency may specify special procedures 
to provide an expedited approval proc-
ess for the use of the reserve account. 

(4) The Agency may approve the use 
of reserve funds for operating costs 
when circumstances that are deter-
mined by the Agency to be beyond the 
borrower’s control have resulted in a 
shortfall in the housing project’s gen-
eral operating account. 

(5) Funds from the replacement re-
serve account cannot be used to pay 
any fees associated with the Section 
538 GRRH loan guarantee, as deter-
mined by the Agency. 

(h) Allowable uses. Allowable uses of 
reserve funds include the following: 

(1) Major capital improvements and 
replacements. 

(2) Housing project operating ex-
penses provided the requirement of 
paragraph (g)(4) of this section has 
been met, including: 

(i) Payments due on the loan, or 
(ii) Payment of a return on invest-

ment at the end of the borrower’s fiscal 
year if such payment comes from sur-
plus operating funds in the reserve ac-
count. 

(3) With Agency approval, borrowers 
operating on a for-profit or a limited 
profit basis may make an annual with-
drawal from the reserve account, equal 
to no more than 25 percent of the inter-
est earned on a reserve account during 
the prior year. 

(4) For other purposes, which in the 
judgment of the Agency will promote 
the loan purposes, strengthen the secu-
rity or facilitate, improve, or maintain 
the housing and the orderly collection 
of the loan without jeopardizing the 
loan or impairing the adequacy of the 
security. 

(i) Records. Borrowers must maintain 
records documenting all expenses that 
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were paid by withdrawals from the re-
serve account. 

(j) Changes to reserve requirements. (1) 
As projects age, the required reserve 
account level may be adjusted to meet 
anticipated ‘‘life-cycle’’ needs, includ-
ing equipment and facility replacement 
costs, by amending the loan agreement/ 
resolution. 

(2) The Agency may approve a change 
in the reserve account funding level 
based on the findings of an approved 
capital needs assessment. The approval 
to increase reserve account funding 
levels will take into consideration the 
housing project’s approved budget and 
the housing project’s ability to support 
increased reserve account deposits 
without causing basic rents to exceed 
conventional rents for comparable 
units in the area. 

(k) Excess reserves. Amounts in the re-
serve account which exceed the total 
required by the loan or grant agree-
ment must be used, at the direction of 
the Agency, for any of the following: 

(1) Pay for expenses specified in a 
long-term capital plan; 

(2) Make payments and reamortize 
the Agency loan; 

(3) Reduce rents by a transfer to the 
general operating account; 

(4) Fund preservation incentives au-
thorized in subpart N of this part; or 

(5) Cover other expenditures deter-
mined to be related to the purpose of 
the housing project and in the best in-
terest of the Federal Government. 

(l) Procurement. The requirements of 
§ 3560.102(g), (j), and (k), and all other 
Agency requirements relating to pro-
curement, bidding, identity-of-interest, 
cost-reasonableness, and construction 
management apply to any work or 
services paid out of reserve funds. 
Structural repairs and other signifi-
cant work on major building systems 
such as heating or air conditioning 
must be done in accordance with the 
requirements of 7 CFR part 1924, sub-
part A. 

[69 FR 69106, Nov. 26, 2004, as amended at 80 
FR 34532, June 17, 2015] 

§ 3560.307 Reports. 

(a) Required reports. Borrowers must 
submit required reports using Agency- 
approved formats. 

(b) Quarterly and monthly reports. The 
Agency may require quarterly or 
monthly reports to monitor financial 
progress when closer supervision is 
warranted. 

§ 3560.308 Annual financial reports. 

(a) General. Borrowers must submit 
annual financial reports that meet the 
requirements of this section. The an-
nual financial reports to be submitted 
are the Multi-Family Housing (MFH) 
Project Budget with actual expendi-
tures and the MFH Balance Sheet. An-
nual financial reports are due to the 
Agency within 90 days of the end of the 
borrower’s fiscal year. 

(1) Borrowers with 16 or more units in 
their housing project must base their 
annual financial reports on an engage-
ment report completed according to 
agreed upon procedures established by 
the Agency as specified in paragraph 
(b) of this section. Borrowers must in-
clude the engagement report with their 
annual financial reports submitted to 
the Agency. 

(2) Borrowers with less than 16 units 
in their housing project must submit 
annual financial reports using a lim-
ited scope engagement based on Agen-
cy approved procedures and certify 
that the housing meets the perform-
ance standards established in para-
graph (c) of this section. Borrowers 
may use a CPA to prepare this report. 
For properties that prepare a limited 
scope engagement, the Agency may un-
dertake random audits, once every two 
or three years. 

(3) If a third party requires it, the 
borrower may have a CPA prepare an 
audit in accordance with generally ac-
cepted government auditing standards 
(GAGAS). Costs incurred to obtain this 
audit are an allowable project expense. 

(b) Engagement requirements. Bor-
rowers required to submit annual fi-
nancial reports based on an engage-
ment performed by a CPA must meet 
the following requirements: 

(1) Borrowers must use an Agency ap-
proved engagement letter. Borrowers 
must submit the results of an engage-
ment that examines specific records 
using agreed upon procedures estab-
lished by the Agency and that de-
scribes the borrower’s performance in 
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meeting the standards described in 
paragraph (c) of this section. 

(2) The engagement will be initiated 
by the borrower using the Agency’s en-
gagement letter, which will specify the 
engagement program and establish the 
reporting requirements for the engage-
ment. 

(3) The engagement must be con-
ducted by a CPA in accordance with 
American Institute of Certified Public 
Accountant (AICPA) Standards and 
Agency requirements. 

(4) All engagement reports must be 
prepared for use by the Agency. 

(c) Performance standards. Borrowers 
must ensure that: 

(1) Required accounts are properly 
maintained and tracked separately; 

(2) Payments from operating ac-
counts are disclosed and accurately 
represented on financial reports; 

(3) The reserve amount is at the au-
thorized level and there are no encum-
brances; 

(4) Tenant security deposit accounts 
are fully-funded and are maintained in 
separate accounts and meet state and 
local requirements; 

(5) Amount of payment of owner re-
turn was consistent with the terms of 
the applicable loan agreement; 

(6) The borrower has maintained 
proper insurance in accordance with 
the requirements of § 3560.105(b); and 

(7) All financial records are adequate 
and suitable for examination. 

(d) Other financial reports. (1) Non-
profit and public borrower entities 
must submit audits in accordance with 
7 CFR part 3052 that must also include 
the requirements set forth in the lim-
ited scope engagement. 

(2) The Agency may require addi-
tional opinions of financial condition 
and compliance, such as audits, to as-
sure the security of the asset, deter-
mine whether the housing project is 
being operated at a reasonable cost, or 
to detect fraud, waste, or abuse. 

(3) Any audits independently ob-
tained by the borrower also must be 
submitted to the Agency. 

§ 3560.309 Advancement (loan) of 
funds to a RRH project by the 
owner, member of the organization, 
or agent of the owner. 

(a) Prior written approval by the 
Servicing Office is required. Such ad-

vances may be authorized when justi-
fied by unusual short-term conditions. 
When conditions are not short-term in 
nature, a servicing plan may be devel-
oped and advances may be approved in 
accordance with the provisions set out 
in § 3560.453 of this part. Justification 
will be based on the following: 

(1) A review of the documented cir-
cumstances and the project operating 
budget before any funds are advanced 
(loaned). The financial position of the 
project must not be jeopardized. 

(2) Funds are not immediately avail-
able from any of the following sources: 

(i) Reserve funds; 
(ii) Initial operating capital; and 
(iii) An imminent rent increase. 
(b) The funds will be applied to ordi-

nary project operating and mainte-
nance expenses. 

(c) Interest may be charged or paid 
on the loan from project income; how-
ever, interest must be reasonable. The 
proposal may be denied if Rural Devel-
opment financing can be provided to 
resolve the problem in a more cost-ef-
fective manner. 

(d) No lien in connection with the 
loan will be filed against the property 
securing the Rural Development loan 
or against project income. The advance 
may show as an unsecured project li-
ability on financial statements pre-
pared for year-end reports until such 
time as it is authorized to be repaid. 

(e) The payback of the advance (loan) 
may be permitted by the Servicing Of-
ficial provided the terms and condi-
tions were mutually agreed to by the 
borrower and Rural Development at 
the time of the advance and the finan-
cial position of the project will not be 
jeopardized. Payback should only be 
permitted on the advance when the 
Rural Development debt is current and 
the reserve requirements are being 
maintained at the authorized levels. 

§§ 3560.310–3560.349 [Reserved] 

§ 3560.350 OMB control number. 

The information collection require-
ments contained in this regulation 
have been approved by the Office of 
Management and Budget (OMB) and 
have been assigned OMB control num-
ber 0575–0189. Public reporting burden 
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for this collection of information is es-
timated to vary from 15 minutes to 18 
hours per response, including time for 
reviewing instructions, searching exist-
ing data sources, gathering and main-
taining the data needed, and com-
pleting and reviewing the collection of 
information. A person is not required 
to respond to a collection of informa-
tion unless it displays a currently valid 
OMB control number. 

Subpart H—Agency Monitoring 

§ 3560.351 General. 

This subpart contains policies for 
Agency monitoring of operations and 
management at multi-family housing 
(MFH) projects. 

§ 3560.352 Agency monitoring scope, 
purpose, and borrower responsibil-
ities. 

(a) Scope of Agency monitoring activi-
ties. The Agency will review reports, 
records, and other materials related to 
the housing project, including borrower 
financial reports, housing project 
records, and other communications. 
The Agency also will review material 
related to a housing project submitted 
by a tenant or other source. To assess 
conditions such as a housing project’s 
physical condition, record keeping pro-
cedures, and operations and manage-
ment activities, including borrower 
compliance with Federal, state, and 
local laws and Agency requirements, 
the Agency will conduct periodic on- 
site monitoring reviews of a housing 
project. 

(b) Purpose of Agency monitoring ac-
tivities. Agency monitoring activities 
are designed to assess borrower and 
tenant compliance with Agency re-
quirements, and to: 

(1) Ensure housing projects are man-
aged in accordance with the goals and 
objectives of the Agency’s MFH pro-
grams and are maintained in accord-
ance with Agency requirements for af-
fordable, decent, safe, and sanitary 
housing; 

(2) Preserve the value of the Agency- 
financed housing projects; 

(3) Detect waste, fraud, and abuse in 
housing project operations or manage-
ment and to ensure the cost of oper-

ations and management are necessary 
and reasonable; 

(4) Verify compliance with Affirma-
tive Fair Housing Marketing require-
ments, Title VI of the Civil Rights Act 
of 1964, Title VIII of the Civil Rights 
Act of 1968, as amended, section 504 of 
the Rehabilitation Act of 1973, the Age 
Discrimination Act of 1975, Americans 
with Disabilities Act of 1990, other ap-
plicable Federal laws, and Agency re-
quirements related to occupancy and 
tenant eligibility. 

(c) Borrower responsibilities. The bor-
rower is responsible for cooperating 
fully and promptly with Agency moni-
toring activities. Agency monitoring 
activities do not diminish borrower op-
eration and management responsibil-
ities and do not relieve borrowers from 
any Agency requirements including, 
but not limited to, borrower require-
ments to comply with: 

(1) The terms of all agreements with 
the Agency, including the loan or grant 
agreement, assurance agreement, loan 
resolution, promissory note, mortgage, 
interest credit agreement, rental as-
sistance agreement, mitigation meas-
ures contained in the environmental 
review document, and workout agree-
ment; 

(2) The requirements contained in 
this part; 

(3) The requirements of Title VI of 
the Civil Rights Act of 1964, Title VIII 
of the Civil Rights Act of 1968, as 
amended; section 504 of the Rehabilita-
tion Act of 1973, the Age Discrimina-
tion Act of 1975, Americans with Dis-
abilities Act of 1990; and 

(4) Applicable Federal, state, and 
local laws. 

§ 3560.353 Scheduling of on-site moni-
toring reviews. 

Generally, the Agency will provide 
the borrower prior notice of an on-site 
monitoring review and will conduct the 
on-site monitoring review in the pres-
ence of the borrower. However, the 
Agency may visit a housing project, 
without prior notice, to observe phys-
ical conditions, operations and man-
agement activities, or other borrower 
or tenant activities. In addition, the 
Agency may conduct on-site reviews 
without the presence of the borrower, 
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the management agent, or other des-
ignated representative of the borrower. 

§ 3560.354 Borrower response to moni-
toring review notifications. 

The Agency will notify borrowers, in 
writing, whenever Agency monitoring 
activities result in deficiency findings 
or compliance violations. The moni-
toring review notification will describe 
the deficiencies findings or compliance 
violations and will specify a time pe-
riod by which corrective action must 
be taken by the borrower. The notifica-
tion will offer borrowers an oppor-
tunity to discuss the reported defi-
ciency findings or compliance viola-
tions with the Agency and will explain 
enforcement actions that the Agency 
may take if corrective action is not 
taken within the time period specified 
in the monitoring review notification. 
When civil rights non-compliance is 
found, the State Civil Rights Coordi-
nator or Manager (SCRC/M) will be no-
tified. If voluntary compliance cannot 
be obtained, appropriate enforcement 
or remedial action will be taken. 

§§ 3560.355–3560.399 [Reserved] 

§ 3560.400 OMB control number. 
The information collection require-

ments contained in this regulation 
have been approved by the Office of 
Management and Budget (OMB) and 
have been assigned OMB control num-
ber 0575–0189. Public reporting burden 
for this collection of information is es-
timated to vary from 15 minutes to 18 
hours per response, including time for 
reviewing instructions, searching exist-
ing data sources, gathering and main-
taining the data needed, and com-
pleting and reviewing the collection of 
information. A person is not required 
to respond to a collection of informa-
tion unless it displays a currently valid 
OMB control number. 

Subpart I—Servicing 
§ 3560.401 General. 

(a) Purpose. This subpart contains ac-
tions the Agency may take to service 
and collect loans or other debts owed 
by multi-family housing (MFH) bor-
rowers. The loan servicing and other 
actions set forth are designed to pro-

tect Agency and tenant interests and 
assist borrowers in meeting program 
objectives. 

(b) General servicing policies. Bor-
rowers must repay loans or other 
amounts due to the Agency according 
to provisions specified in promissory 
notes, loan agreements and resolu-
tions, mortgages, deeds-of-trust, as-
sumption agreements, reamortization 
agreements, or other agreements exe-
cuted between the borrower and the 
Agency. 

(c) Special servicing actions. The Agen-
cy will not agree to any proposal for 
loan servicing or debt collection action 
other than actions consistent with this 
section, debt instruments, and other 
agreements. When payments due to the 
Agency from a borrower remain unpaid 
for more than 30 days after the due 
date, past due, after the Agency may 
initiate the special servicing actions 
described in subpart J of this part. 

§ 3560.402 Loan payment processing. 

(a) Predetermined Amortization Sched-
ule System (PASS) requirements. All 
loans, except the loans specified in 
paragraph (c) of this section, must be 
closed and serviced using the PASS. 

(b) Required conversion to PASS. Bor-
rowers with Daily Interest Accrual 
System (DIAS) accounts must convert 
to PASS whenever a loan servicing ac-
tion on the account involves a change 
in the loan rates or terms or whenever 
a subsequent loan to the borrower is 
closed. 

(c) Exceptions. Seasonal farm labor 
housing loans and on-farm labor hous-
ing loans may be closed on DIAS, 
monthly, or annual payment schedules. 

§ 3560.403 Account servicing. 

(a) Payment due dates. Loan or other 
payments due to the Agency are due on 
the first day of each month unless oth-
erwise established in the debt instru-
ment or other agreement executed with 
the Agency. 

(b) Payment application order. Loan 
payments will be applied to the bor-
rower’s account in the following order 
of priority: 

(1) Amortized audit receivables. (i.e., 
amounts due to the Agency, over a pe-
riod of time, as a result of a finding 
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from an audit or other monitoring ac-
tivity.) 

(2) Unamortized audit receivables. 
(i.e., amounts due to the Agency, in a 
lump sum payment, as a result of a 
finding from an audit or other moni-
toring activity.) 

(3) Late fees. (i.e., amounts due to the 
Agency as a result of late payments.) 

(4) Amortized recoverable costs. (i.e., 
amounts due to the Agency, over a pe-
riod of time, as a result of Agency pay-
ments made on behalf of a borrower for 
housing project related expenses such 
as taxes or insurance premiums.) 

(5) Unamortized recoverable costs. 
(i.e., amounts due to the Agency, in a 
lump sum payment, as a result of 
Agency payments made on behalf of a 
borrower for housing project related 
expenses such as taxes or insurance 
premiums.) 

(6) Overage. (i.e., amounts due to the 
Agency as a result of a tenant’s tenant 
contribution being higher than basic 
rent.) 

(7) Interest. (i.e., amounts due to the 
Agency as a result of scheduled inter-
est on a loan and as a result of interest 
charged on unpaid delinquent principal 
amounts.) 

(8) Principal. (i.e., amounts due to 
the Agency as the loan principal.) 

(9) Advance payments. (Any funds re-
maining after disbursement of a pay-
ment to all other payment priorities 
will be applied to the borrower’s ac-
count as an advance regular payment 
unless a borrower specifically des-
ignates, in writing, another applica-
tion.) 

(c) Late fees. If payments on a bor-
rower’s account, under PASS, are more 
than $15 delinquent after the close of 
business on the 10th day after the pay-
ment due date, a late fee will be 
charged to the borrower’s account. 

(1) Late fees charged to a borrower’s 
account will equal 6 percent of the 
total regular payments due as specified 
in any promissory notes, assumption 
agreements, or reamortization agree-
ments related to the borrower’s ac-
count. 

(2) Late fees are a borrower expense 
and must not be paid from housing 
project funds. 

(3) The Agency may waive late fees 
for circumstances beyond a borrower’s 

control and when a waiver is deter-
mined by the Agency to be in the best 
financial interest of the Federal Gov-
ernment. 

(d) Interest on unpaid overdue prin-
cipal. On the first day of the month fol-
lowing a payment due date, the Agency 
will charge interest at the note rate on 
any unpaid principal payment due ac-
cording to the loan’s amortization 
schedule (i.e., interest will be charged 
on delinquent principal). The interest 
charged on the unpaid principal pay-
ment due will be charged to the bor-
rower in addition to the scheduled in-
terest due on payments according to 
the loan’s amortization schedule. 

§ 3560.404 Final loan payments. 
(a) Payoff statements. At the bor-

rower’s request, the Agency will pro-
vide a statement indicating the pay off 
amount necessary to pay the bor-
rower’s account in full. 

(b) Final payments. A borrower’s final 
loan payment must include repayment 
of all outstanding obligations to the 
Agency. 

(1) Any supervised funds being held 
by the Agency will be applied to the 
borrower’s account or, at the bor-
rower’s option, will be returned to the 
borrower following acceptance of final 
payment on all outstanding obliga-
tions. 

(2) If a balance due remains on a bor-
rower’s account after Agency accept-
ance of a final payment, due to bor-
rower error or fraud or Agency error, 
the Agency will initiate collection ac-
tion in accordance with the unauthor-
ized assistance collection procedures 
described in subpart O of this part. 

(c) Final payment loans. Borrowers 
with loans for which the Agency ap-
proved an amortization period that ex-
ceeded the term of the loan may re-
quest a loan to finance the final pay-
ment in accordance with the require-
ments of § 3560.74. 

(d) Loan prepayment requests. If pre-
payment of an Agency loan is re-
quested, the applicable preservation re-
quirements of subpart N of this part, 
including the execution of any appro-
priate restrictive-use agreements, must 
be met prior to the Agency’s accept-
ance of a final loan payment under the 
prepayment request. 
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(e) Payment forms. Final payments 
may be made by cashier’s check, cer-
tified check, money order, bank draft, 
or other withdrawal instruments ap-
proved by the Agency. 

(1) If borrowers use forms of payment 
requiring special handling, the bor-
rower is responsible for the cost of the 
special handling. 

(2) When payment is provided in a 
form that is not the equivalent of cash, 
the Agency will consider the payment 
to be received at the time the payment 
has been converted to cash and funds 
have been transferred to the Agency. 

(f) Release of security instruments. The 
Agency will release security instru-
ments, subject to applicable restric-
tive-use agreements referenced in sub-
part N of this part, when full payment 
of all outstanding obligations to the 
Agency has been received, accepted, 
and the funds have been transferred to 
the Agency. 

(1) If the Agency and the borrower 
agree to settle an account for less than 
the full amount owed, the Agency will 
release security instruments when the 
borrower has paid in full all agreed 
upon obligations. 

(2) Recording costs for the release of 
the security instruments will be the re-
sponsibility of the borrower, except 
where state law requires the mortgagee 
to record or file the satisfaction. 

(g) Special circumstances—Refund of 
entire principal. If the entire principal 
of the loan is refunded after the loan is 
closed, the borrower must pay interest 
from the date of the note to the date of 
receipt of the refund. 

§ 3560.405 Borrower organizational 
structure or ownership interest 
changes. 

(a) General. The requirements of this 
section apply to changes in a borrower 
entity’s organizational structure or to 
a change in a borrower entity’s con-
trolling interest. If 100 percent of a bor-
rower entity’s ownership interest is 
transferred, within a 12-month period, 
the change will be considered a housing 
project transfer and the provisions of 
§ 3560.406, which covers transfers or 
sales of housing projects, will apply. 

(b) Agency requirements. Borrowers 
must notify the Agency prior to the 
implementation of any changes in a 

borrower entity’s organizational struc-
ture. The Agency must give its consent 
prior to the implementation of changes 
in a borrower entity’s controlling in-
terest. 

(1) Borrowers must submit written 
requests for Agency consent to the 
Agency at least 45 days prior to the an-
ticipated effective date of the proposed 
organizational change. The request 
must document that the proposed 
changes will not adversely affect the 
program purposes or security interest 
of the Agency and will not adversely 
affect tenants. 

(2) If the controlling interest change 
involves a transfer of interest to an en-
tity not previously holding an owner-
ship interest in the borrower entity, 
the request for consent must include a 
written certification, executed by the 
party receiving the ownership interest, 
certifying that the recipient of the 
ownership interest agrees to assume re-
sponsibilities and obligations required 
of a borrower as established in Agency 
program requirements including re-
quirements in the promissory note, 
loan agreement, or other document re-
lated to Agency loans held by the bor-
rower entity. 

(3) The Agency will not take a con-
sent request for a controlling interest 
change under consideration if the bor-
rower’s request fails to meet the re-
quirements specified in paragraph 
(b)(2) of this section. 

(c) Documentation of organizational 
structures and ownership interest. Bor-
rowers must annually document their 
organizational structure and owner-
ship. 

(1) Documentation must be sub-
mitted with the annual financial re-
ports required by § 3560.308 and must re-
flect any changes made during the 12- 
month period preceding the submission 
of the annual financial reports. 

(2) If no changes in a borrower enti-
ty’s organizational structure or owner-
ship were made during the 12-month 
period prior to submission of the an-
nual financial reports, borrowers are 
not required to submit documentation, 
but must submit a statement certi-
fying that no changes have been made 
in the documents on file with the 
Agency. 
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(3) Organizational structure and own-
ership documentation must include the 
following items: 

(i) A current organization description 
reflecting all approved changes in the 
organizational structure of the bor-
rower entity and listing the names, ad-
dresses, and tax identification numbers 
of all parties with an ownership inter-
est in the borrower entity; and 

(ii) A written statement by the bor-
rower certifying that the changes in 
the borrower entity’s organizational 
structure or ownership interests were 
completed in compliance with state 
and local laws and in accordance with 
organizational requirements of the bor-
rower entity. 

§ 3560.406 MFH ownership transfers or 
sales. 

(a) General. The provisions of this 
section apply to ownership transfers or 
sales (e.g., title transfers) involving an 
Agency financed housing project. The 
provisions cover situations where 
Agency loans are being assumed as a 
part of a housing project transfer or 
sale. 

(b) Agency consent requirements. Agen-
cy consent must be obtained prior to 
an ownership transfer or sale and 
Agency consent will only be given 
when the transfer or sale is in the best 
interest of the Federal Government. 
Any ownership transfer or sale without 
the consent of the Agency will be con-
sidered a default and will be handled in 
accordance with subpart J of this part. 

(1) Priority consideration will be 
given to ownership transfers or sales 
needed to remove a hardship to the 
borrower that was caused by cir-
cumstances beyond the borrower’s con-
trol. 

(2) Ownership transfers or sales with 
an assumption of debt at an amount 
less than the borrower’s debt amount 
will only be approved by the Agency 
when all persons in the borrower entity 
who are transferring their ownership 
interest or are involved in the selling 
of the property are not part of the 
transferee organization. 

(c) Consent request requirements. Bor-
rowers must submit written requests 
for Agency consent to an ownership 
transfer or sale of a housing project to 
the Agency at least 45 days prior to 

proposed ownership transfer or sale 
date. The consent request must docu-
ment that the proposed transfer or sale 
meets the requirements of paragraph 
(d) of this section and must include the 
following items: 

(1) A statement disclosing any iden-
tity-of-interest between the borrower 
and the party to which the housing 
project ownership is being transferred 
or sold. 

(2) A statement certifying that the 
housing project’s financial accounts 
are funded at required levels, less au-
thorized withdrawals, and that pay-
ments due for operation and mainte-
nance expenses, tax assessments, insur-
ance premiums, any required tenant se-
curity deposit accounts, and other obli-
gations incurred as a part of the hous-
ing project operations are paid in full 
with no overdue balances or a state-
ment explaining the housing project’s 
financial situation and the reasons for 
overdue payments or under funded ac-
counts. 

(3) A proposed housing project budget 
covering the partial year, if applicable, 
and first full year operation following 
the ownership transfer or housing 
project sale. 

(4) A written statement, signed by 
the proposed transferee or buyer, certi-
fying that the transferee or buyer will 
assume the borrower responsibilities 
and obligations specified in Agency 
program requirements including re-
quirements in a promissory note, loan 
agreement or other documents related 
to Agency loans held by the borrower 
entity. 

(5) A certification from the borrower 
and the proposed transferee or buyer 
that the borrower does not and will not 
have a reversionary interest in the 
housing project. 

(d) Requirements for ownership trans-
fers or sales. An ownership transfer or 
sale of a housing project with an as-
sumption of Agency loans by the trans-
feree or buyer must comply with the 
following conditions: 

(1) The transferee or buyer must be 
an eligible borrower under the require-
ments established by subpart B of this 
part; 

(2) The transferee or buyer must 
agree to set basic rents at the housing 
project covered by the assumed loans 
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at levels that do no exceed conven-
tional rents for comparable units in 
the area, except that when determined 
necessary by the Agency to allow for 
decent, safe and sanitary housing to be 
provided in market areas where con-
ventional rents are not sufficient to 
cover necessary operating, mainte-
nance, and reserve costs. Basic rents 
may be allowed to exceed comparable 
rents for conventional units, but in no 
case by more than 150% of the com-
parable rent for conventional unit rent 
level; and 

(3) The value of the housing project 
covered by the loans to be assumed, at 
the time of an ownership transfer or 
sale, must be sufficient to ensure that 
all Agency loans being assumed and all 
subsequent loans being offered as a 
part of the transfer or sale can be se-
cured to a level that fully protects the 
Agency’s interest. Loans from third- 
party sources that are not dependent 
on project revenue for payment will 
not be included in this determination. 

(i) If the total value of the loans 
being offered as a part of an ownership 
transfer or sale is $100,000 or less, the 
security value of the housing project 
may be determined through either: An 
Agency review of monitoring reports 
conducted in accordance with the re-
quirements in subpart H of this part or 
an appraisal paid for by the borrower 
and conducted in accordance with sub-
part P of this part. 

(ii) If the total value of the loans 
being offered as a part of an ownership 
transfer or sale exceeds $100,000, the se-
curity value of the housing project 
must be determined through an ap-
praisal obtained by the Agency and 
conducted in accordance with subpart 
P of this part. 

(iii) The Agency may approve a loan 
write-down, in accordance with 
§ 3560.455, prior to an ownership trans-
fer or sale to reduce the amount of debt 
being assumed by the transferee or 
buyer. 

(4) Prior to Agency approval of an 
ownership transfer or sale, the appro-
priate level of environmental review in 
accordance with 7 CFR part 1970 must 
be completed by the Agency on all 
property related to the ownership 
transfer or sale. If releases of or con-
tamination from hazardous substances 

or petroleum products is found on the 
property, the finding must be disclosed 
to the Agency and the transferee or 
buyer and must be taken into consider-
ation in the determination of the hous-
ing project’s value. 

(5) All immediate and long-term re-
pair and rehabilitation needs must be 
identified by a capital needs assess-
ment. The reserve requirements for the 
housing project will be reviewed by the 
Agency and adjusted, if necessary, to 
adequately cover the cost of addressing 
the property’s capital needs. The Agen-
cy may approve the release of the cur-
rent reserve amount to the transferor 
provided the transferee agrees to de-
posit the amount to cover the project’s 
immediate needs into the reserve ac-
count at closing. 

(6) The borrower and transferee must 
disclose to the Agency all terms, condi-
tions, or other considerations related 
to the ownership transfer or sale. All 
side or other agreements must be dis-
closed and all sources and uses of funds 
related to the ownership transfer or 
sale must be disclosed. 

(7) An agreement must be signed be-
tween the borrower and the transferee 
listing all repairs known by the bor-
rower to be necessary to bring the 
housing project into compliance with 
Agency requirements for decent, safe, 
and sanitary housing as listed in sub-
part C of this part. 

(i) The agreement must include re-
pairs required to correct compliance 
violations cited in a compliance viola-
tion notice issued by the Agency. 

(ii) The agreement must specify 
whether each repair listed will be com-
pleted by the borrower prior to the 
ownership transfer or by the transferee 
in accordance with a workout agree-
ment developed in accordance with the 
requirements of § 3560.453 and executed 
between the transferee or buyer and 
the Agency. 

(8) A civil rights compliance review, 
as required by 7 CFR part 1901, subpart 
E, will be conducted by the Agency 
prior to the ownership transfer or sale. 

(9) During or immediately after the 
transfer, a review of the property must 
be conducted to ensure that it complies 
with or will comply with section 504(c) 
of the Americans with Disabilities Act 
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(ADA), which covers accessibility re-
quirements, and the Title VI of the 
Fair Housing Act of 1968. 

(10) A transferee must ensure that 
tenant certifications in compliance 
with subpart D of this part for all occu-
pied rental units are on file with the 
Agency. 

(11) A transferee must comply with 
insurance and bonding requirements 
established in subpart C of this part at 
the time of the transfer. 

(12) A transferee must agree to sub-
mit financial reports to the Agency ac-
cording to subpart G of this part. 

(13) A transferee must establish that 
there are no liens, judgments, or other 
claims against the housing project 
other than those by the Agency and 
those to which the Agency has pre-
viously agreed. 

(14) A limited profit Rural Rental 
Housing transferee’s initial investment 
and return on investment will remain 
the same as that originally provided to 
the transferor unless: 

(i) The property is transferred to a 
non-profit entity and the return on in-
vestment is eliminated; or 

(ii) The transferee contributes addi-
tional funds for repair or rehabilitation 
and the Agency agrees to recognize a 
higher initial investment. 

(e) Equity payments. The Agency will 
withhold any equity payment due to 
the borrower, as part of an ownership 
transfer or sale, if any of the following 
conditions exist: 

(1) The borrower’s indebtedness to 
the Agency has not been paid in full or 
is not being assumed by the transferee. 
The Agency will require that all or 
part of an equity payment be applied 
against other Agency loans owed by 
the borrower if payments on the other 
loans are not current. 

(2) Any non-Agency prior liens 
against a housing project are not paid 
in full. 

(3) Any housing project financial ac-
counts are not funded at required lev-
els, less authorized withdrawals, or any 
payments due for operation and main-
tenance expenses, tax assessments, in-
surance premiums, tenant security de-
posits or other obligations incurred as 
a part of housing project operations are 
not paid in full. 

(4) Any management deficiencies 
cited in a compliance violation notice 
issued by the Agency to the borrower 
have not been corrected or the housing 
project is not operating under an ap-
proved management plan or, if applica-
ble, an approved management agree-
ment. 

(5) Any operation and maintenance 
deficiencies cited in compliance viola-
tion notices issued by the Agency have 
not been corrected or are not scheduled 
for correction in a workout agreement 
developed in accordance with the re-
quirements of § 3560.453. 

(6) The borrower entity is, at the 
time of the ownership transfer or sale, 
cited by the Agency or other Federal, 
state, or local agencies for violations 
of Fair Housing or Equal Opportunity 
requirements. 

(7) The borrower entity is, at the 
time of the ownership transfer or sale, 
cited by the Agency or any other enti-
ty involved in the financing of the 
housing project for misappropriation of 
funds. 

(f) Equity payment funding sources. Eq-
uity may be provided in cash or 
through a loan. If a full equity pay-
ment to the transferor is not paid at 
the time of the ownership transfer or 
sale or has not been paid through an 
Agency equity loan or third-party eq-
uity loan approved by the Agency to 
the borrower, the transferee must cer-
tify that equity payments due to the 
borrower will be paid from sources 
other than housing project’s funds and 
must identify the sources of such pay-
ments. 

(g) Restrictive-use requirement. Trans-
ferees assuming Agency loans, includ-
ing loans approved prior to December 
21, 1979, will be required to execute a 
restrictive-use agreement that con-
tains the language specified in 
§ 3560.662. The restrictive-use agree-
ment will require the housing project 
to be used for program purposes for a 
specified period of time beyond the 
date that the ownership transfer or 
sale is closed. When an equity loan is 
involved at the time of transfer, the re-
strictions will be for 30 years. 

(h) Subsequent loans. The Agency may 
approve a subsequent loan or permit a 
loan from a third-party source in con-
junction with an ownership transfer or 
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sale of a housing project. The subse-
quent loan may be in the form of a jun-
ior or parity lien. 

(1) Subsequent loans on a housing 
project proposed in conjunction with 
an ownership transfer or sale must be 
requested and processed in accordance 
with the Agency loan origination re-
quirements in subpart B of this part. 

(2) The Agency may amortize the 
subsequent loan over a period not to 
exceed the remaining economic life of 
the housing or 50 years, whichever is 
less. 

(3) The Agency may extend the term 
of the existing loan to a period not to 
exceed 30 years or the remaining eco-
nomic life of the housing, whichever is 
less. 

(i) Loan assumption interest rates. The 
interest rate for Agency loans assumed 
in conjunction with an ownership 
transfer or sale will be determined as 
follows: 

(1) The interest rate for all loans, ex-
cept farm labor housing loans, will be 
set at the lower of: 

(i) The note rate of the existing 
Agency loan; 

(ii) The Agency note rate on the day 
the transfer is approved; 

(iii) The Agency note rate on the day 
the transfer is closed; or 

(iv) If the rents are increased due to 
a transfer, the transfer will be done 
under new rates and terms when the 
Agency determines that it is in the 
best interest of the government. Subse-
quent loan may be in the form of a sen-
ior, junior or parity lien or soft second. 

(2) The interest rate on farm labor 
housing loans will be the rate specified 
in the note, except that loans trans-
ferred to public bodies, nonprofit orga-
nizations of farm workers, and broadly- 
based nonprofit corporations for farm 
labor housing purposes may be at a one 
percent interest rate regardless of the 
rate specified in the note if the Agency 
determines that such a reduction is 
necessary to maintain affordable rent-
al rates for tenants. 

(j) Loan assumption terms. The 
amount of the loan balance that may 
be assumed through an ownership 
transfer or sale must not exceed the se-
curity value of the housing project de-
termined according to § 3560.406(d)(3)(i). 

(1) The Agency may reamortize a 
loan assumed through an ownership 
transfer or sale over a period not to ex-
ceed the remaining economic life of the 
housing or 50 years, whichever is less. 

(2) The Agency may extend the term 
of the loan to a period not to exceed 30 
years or the remaining economic life of 
the housing, whichever is less. 

(3) When loans assumed through an 
ownership transfer or sale are amor-
tized on an annual payment basis, the 
loans will be converted, at the time of 
the transfer or sale, to a monthly pay-
ment amortization and will be made 
subject to PASS. When on- or off-farm 
labor housing projects are involved in 
an ownership transfer or sale, the re-
lated loans may be transferred on a 
DIAS basis or converted to PASS if the 
Agency determines that such a conver-
sion will not be detrimental to the op-
eration of the farm labor housing. 

(k) Processing ownership transfers or 
sales. (1) At the time of the transfer, 
the Agency will require the borrower 
to transfer all equipment, related fa-
cilities, and housing project financial 
accounts to the transferee including 
the operation and maintenance ac-
count, reserve account, tenant security 
deposit account, tax and insurance es-
crow accounts. 

(i) Any funds remaining in a rental 
assistance contract not dispersed by 
the transferor will be assigned to the 
transferee unless the rental assistance 
is not needed for tenants or another 
form of rental subsidy is to be used. 

(ii) Any rental assistance determined 
to be unnecessary will be reassigned to 
other housing projects in accordance 
with the provisions of subpart F of this 
part. 

(2) The Agency will require that ap-
propriate loan documents are executed 
by the transferee. The Agency may re-
quire such documents to be referenced 
in security instruments (e.g., mortgage 
or deed of trust). 

(3) If all of a borrower’s outstanding 
Agency debt is not assumed or paid off 
at the time of the transfer or sale, the 
Agency will not release a borrower 
from liability unless the Agency deter-
mines that the borrower is unable to 
pay the remaining debt from assets 
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taken as security through the debt set-
tlement procedure in accordance with 
§ 3560.457. 

(l) Ownership transfers or sales under 
special rates, terms, and conditions. 
Housing projects may be transferred or 
sold to entities that do not meet bor-
rower eligibility requirements for the 
type of loans being assumed. However, 
such a transfer or sale will only be con-
sidered when it is determined by the 
Agency to be in the best interest of the 
Federal Government and the objectives 
of the original loan can no longer be 
met. The following special rates, 
terms, and conditions will apply to 
such situations. 

(1) The transferee makes a down pay-
ment of at least 10 percent of the re-
maining loan balance to be assumed. 

(2) The transferee has the ability to 
pay the Agency debt. 

(3) Monthly or annual installments 
will be amortized over the term of the 
loan and the interest rate will be at a 
rate of interest at least one percent 
higher than the interest rate offered to 
eligible borrowers as specified in para-
graphs (i)(1) or (2) of this section. 

[69 FR 69106, Nov. 26, 2004, as amended at 81 
FR 11049, Mar. 2, 2016] 

§ 3560.407 Sales or other disposition of 
security property. 

(a) General. Borrowers must obtain 
Agency approval prior to selling or ex-
changing all or a part of, or an interest 
in, property serving as security for 
Agency loans. Agency approval also 
must be requested and received prior to 
the granting or conveyance of rights- 
of-way through property serving as se-
curity property. Agency approvals of 
sales or other dispositions of security 
property are not subject to the require-
ments outlined in 7 CFR part 1970. 

(b) Request requirements. Requests for 
Agency approval of transactions re-
lated to security property must docu-
ment that the following conditions will 
be met. 

(1) The borrower’s ability to repay 
the Agency debt will not be impaired; 

(2) The transaction will not interfere 
with the successful operation of the 
housing project or prevent the bor-
rower from carrying out the purpose 
for which the loan was made. 

(3) The monetary or other consider-
ation offered in the transaction is 
equal to or greater than the market 
value of the security property being 
disposed of or the rights being granted, 
except that right-of-way easements 
may be granted or conveyed with mini-
mal or no consideration being offered 
if: 

(i) The value of the security property 
will not be reduced; 

(ii) The suitability of the security 
property for the intended purpose will 
not be impaired; and 

(iii) The easement is granted to allow 
the borrower to develop additional lots 
or units that will be integrated into 
the housing project or for enhancement 
of streets, utilities or other services 
provided by a public body. 

(4) The property that will remain as 
security for Agency loans, after any 
transaction related to security prop-
erty, will fully secure the borrower’s 
debt to the Agency. 

(5) Borrowers must report to the 
Agency the total of all proceeds de-
rived from the sale or other disposition 
of property serving as security for 
Agency loans. The proceeds from the 
disposition of the security property 
will be used for purposes approved by 
the Agency. 

[69 FR 69106, Nov. 26, 2004, as amended at 81 
FR 11049, Mar. 2, 2016] 

§ 3560.408 Lease of security property. 

(a) General. Borrowers must obtain 
Agency approval prior to entering into 
a lease agreement related to any prop-
erty serving as security for Agency 
loans. Agency approvals of lease agree-
ments are considered loan servicing ac-
tions under 7 CFR part 1970, and as 
such do not require additional NEPA 
analysis and documentation. 

(b) Leases to public housing authorities. 
Borrowers may not lease all or part of 
their housing facilities to a housing au-
thority. Lease agreements in place 
prior to the effective date of this regu-
lation may be continued provided that 
leases are in a form acceptable to the 
housing authority and are on terms 
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that will enable the borrower to com-
ply with Agency program require-
ments, to meet Agency program objec-
tives, and make loan and other re-
quired payments to the Agency on an 
Agency approved schedule. 

(c) Lease of a portion of the security 
property. The Agency may, subject to 
the applicable provisions governing 
loan purposes found in of § 3560.53, 
§ 3560.553 and § 3560.603, approve the 
leasing of facilities related to a hous-
ing project (e.g., central kitchens, 
recreation facilities, laundry rooms, 
and community rooms) when the bor-
rower will continue to operate the fa-
cilities for the purposes for which the 
loan was made. Agency approval is not 
required for leases with a term of less 
than 30 days. The Agency will only ap-
prove a lease with a term over 30 days 
if the following conditions are met: 

(1) The lease is in the best interest of 
the borrower, the tenants, and the Fed-
eral Government. 

(2) The amount of the consideration 
agreed to in the lease is adequate to 
pay all prorated operating and mainte-
nance expenses, a prorated share of the 
annual reserve deposit, and the pro-
rated part of the loan amortization at 
the note rate of interest. 

(3) All compensation and consider-
ations, whether payments, a share of 
proceeds, or improvements to the prop-
erty paid for by the lessee, must be dis-
closed to the Agency. No payments or 
compensation for entering into a lease 
shall flow to the borrower or any iden-
tity-of-interest related to the bor-
rower. 

(4) The lease provides at its termi-
nation for the restoration of the leased 
space to its original condition or a con-
dition acceptable to the owner and the 
Federal Government. 

(5) Consent to the lease will not ex-
ceed 3 years at a time unless the Agen-
cy determines that a longer lease is ad-
vantageous to the borrower, the ten-
ants, and the Federal Government. 

(6) When another lienholder’s mort-
gage requires that lienholder’s consent 
to a lease, the borrower must obtain 
written consent from the lienholder be-
fore the Agency will consider approv-
ing the lease. 

(d) Mineral leases. Mineral leases will 
be handled according to 7 CFR 3550.159 

except that all references to County 
Supervisor will be construed to mean 
District Director when applied to the 
MFH Programs. 

[69 FR 69106, Nov. 26, 2004, as amended at 81 
FR 11049, Mar. 2, 2016] 

§ 3560.409 Subordinations or junior 
liens against security property. 

(a) General. Borrowers must obtain 
Agency consent prior to entering into 
any financial transaction that will re-
quire a subordination of the Agency se-
curity interest in the property, or lien 
subordination, (i.e., granting of a prior 
interest to another lender.) Prior to 
Agency consent, environmental review 
requirements must be completed in ac-
cordance with 7 CFR part 1970. Bor-
rowers must use an Agency approved 
lien subordination agreement. 

(1) If a lien is placed against property 
serving as security for an Agency loan 
without prior Agency consent, the 
Agency will declare the borrower to be 
in default and will pursue liquidation 
of the borrower’s loans in accordance 
with the procedures specified in 
§ 3560.457, unless an agreement can be 
reached between the borrower and the 
Agency to work out removal of the lien 
or post approve the lien. 

(2) Subordinations or junior liens 
need not encompass the entire site, 
(e.g., a subordination or junior lien re-
quested to permit an interim lender to 
advance construction funds may only 
cover the portion of the site proposed 
for construction.) 

(3) The subordination or junior lien 
must be for a specific amount. 

(4) The subordination or junior lien 
must not adversely impact the Agen-
cy’s ability to service the loan accord-
ing to the requirements of this part. 

(b) Consent request requirements. Bor-
rowers proposing to have the Agency 
subordinate its interest to another 
lender or to give a creditor a junior 
lien against property serving as secu-
rity for an Agency loan must submit a 
consent request to the Agency. The 
consent request must document the 
following: 

(1) The action will enable the bor-
rower to obtain financial resources for 
improvements or repairs on the secu-
rity property that are consistent with 
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the purposes of the Agency loan se-
cured by the property. 

(2) The action will not adversely im-
pact the borrower’s financial condition 
and the borrower’s ability to repay the 
Agency loan being secured by the prop-
erty. 

(3) The action will not result in basic 
rents at the security property that ex-
ceed conventional rents for comparable 
units in the area. 

(4) The terms and conditions of the 
credit to be secured by the subordina-
tion or junior lien are not expected to 
adversely affect the borrowers ability 
to meet the terms and conditions of 
the Agency loan secured by the prop-
erty. 

(5) The proposed use of the funds ob-
tained through the granting of a subor-
dination or junior lien will not ad-
versely affect the borrower’s ability to 
meet Agency program requirements or 
to operate and manage the housing 
project in a manner consistent with 
program objectives. 

(6) The creditor receiving the ‘‘sub-
ordination’’ of interest in the property 
or the junior lien will agree that a fore-
closure or acceptance of a deed-in-lieu 
of foreclosure will not be initiated 
without at least 30 days prior notice to 
the Agency. 

(7) The subordination or junior lien is 
not being secured with any funding 
from housing project financial ac-
counts. 

(8) The ‘‘subordination’’ of interest or 
junior lien will not cause the debt from 
all sources to exceed the value of the 
security property. 

(9) The transaction related to the 
placement of a ‘‘subordination’’ of in-
terest or junior lien against the prop-
erty serving as security for an Agency 
loan is in the best interest of the Fed-
eral Government. 

(c) Required conditions for subordina-
tions and junior liens. Subordinations of 
interest in or junior liens against prop-
erty serving as security for an Agency 
loan may be approved by the Agency 
only if they improve a borrower’s fi-
nancial condition and allow for im-
provements or repairs that are con-
sistent with the purposes of the Agency 
loan secured by the property. 

(1) Farm Labor Housing loans on 
farm tracts may be subordinated for es-

sential farm improvements and oper-
ations. 

(2) Any proposed development must 
be planned and performed according to 
7 CFR part 1924, subpart A, or in a 
manner directed by the other 
lienholder that meets the objectives of 
7 CFR part 1924, subpart A. 

(d) Other liens against a property or 
other assets. (1) Borrowers must not 
enter into any agreements to place a 
lien on a housing project or any equip-
ment related to a housing project with-
out prior Agency approval and unless 
the following conditions are met: 

(i) The transaction will not adversely 
affect the Agency’s security position; 

(ii) The lien is not related to a non- 
program eligible action; 

(iii) The items to be acquired by the 
funding related to the lien is needed for 
the operation of the property; and 

(iv) The financing arrangements are 
otherwise sound. 

(2) In cases where the above criteria 
are met, borrowers must complete and 
provide the Agency a copy of the fi-
nancing statement, loan document, or 
contract, as applicable, as well as a se-
curity agreement acceptable to the 
Agency. 

[69 FR 69106, Nov. 26, 2004, as amended at 81 
FR 11049, Mar. 2, 2016] 

§ 3560.410 Consolidations. 
(a) General. With Agency approval, 

loans, loan agreements, or loan resolu-
tions may be consolidated to reduce 
the administrative burden (i.e., record 
keeping, budgeting), to improve the 
cost effectiveness and efficiencies of 
housing project operations, and to ef-
fectively utilize facilities common to 
housing projects. 

(b) Loan consolidations. Loan consoli-
dations will only be considered when: 

(1) Multiple loans to the one bor-
rower entity are being transferred to a 
different borrower entity in accordance 
with § 3560.406, or 

(2) One borrower entity has an initial 
loan and one or more subsequent loans 
for the same housing project and all 
the loans were closed on the same date 
and with the same rates and terms. 

(c) Loan agreement or loan resolution 
consolidations. Loan agreements or loan 
resolutions may be consolidated, even 
if the loans related to the agreement or 
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resolution are not consolidated, to 
allow borrowers to comply with report-
ing, accounting, and other Agency re-
quirements as a single housing project. 

(1) The loan agreements or loan reso-
lutions may only be consolidated when 
they are related to loans made for the 
same purposes, to the same borrower, 
and operating under the same type of 
interest credit, if applicable. 

(2) All of a borrower’s loan accounts 
must be current after the loan agree-
ment or loan resolution consolidation 
is processed, unless otherwise approved 
by the Agency. 

§§ 3560.411–3560.449 [Reserved] 

§ 3560.450 OMB control number. 
The information collection require-

ments contained in this regulation 
have been approved by the Office of 
Management and Budget (OMB) and 
have been assigned OMB control num-
ber 0575–0189. Public reporting burden 
for this collection of information is es-
timated to vary from 15 minutes to 18 
hours per response, including time for 
reviewing instructions, searching exist-
ing data sources, gathering and main-
taining the data needed, and com-
pleting and reviewing the collection of 
information. A person is not required 
to respond to a collection of informa-
tion unless it displays a currently valid 
OMB control number. 

Subpart J—Special Servicing, En-
forcement, Liquidation, and 
Other Actions 

§ 3560.451 General. 
This subpart contains special serv-

icing, enforcement, liquidation, and 
other actions that the borrower may 
request or the Agency may implement 
when compliance violations, monetary 
defaults, or non-monetary defaults can-
not be resolved through regular serv-
icing. 

(a) Agency obligations. The Agency is 
under no obligation to offer or agree to 
any special servicing actions. 

(b) Relationship to workout agreements. 
Special servicing actions may be im-
plemented either as a part of a work-
out agreement, developed in accord-
ance with § 3560.453, or as an action ap-
proved by the Agency separate from a 

workout agreement unless indicated 
otherwise in this subpart. 

§ 3560.452 Monetary and non-monetary 
defaults. 

(a) General. Borrowers are in default 
when they have received a compliance 
violation notice, issued in accordance 
with § 3560.354, and have failed to cor-
rect the compliance violation identi-
fied in the compliance violation notice 
within the time period specified in the 
notice. Compliance violations include, 
but are not limited to, violations of 
promissory note provisions, loan or 
grant agreement provisions, regu-
latory, or other Agency requirements, 
including requirements imposed on a 
borrower through a workout agreement 
developed in accordance with § 3560.453. 

(b) Monetary defaults. A monetary de-
fault exists when any amount due to 
the Agency or a third party (such as 
real estate taxes and insurance) under 
a promissory note, loan or grant agree-
ment, workout agreement, or other 
agreement remains due more than 30 
days after the due date. 

(c) Nonmonetary defaults. A nonmone-
tary default exists when a borrower 
fails to correct a compliance violation, 
other than a monetary amount past 
due, within the time period specified in 
a compliance violation notice issued in 
accordance with § 3560.354. Nonmone-
tary defaults include, but are not lim-
ited to, failure to: 

(1) Operate and manage a housing 
project in accordance with the Agency 
approved management plan or Agency 
requirements; 

(2) Maintain the physical condition of 
a housing project in a decent, safe, and 
sanitary manner and in accordance 
with Agency requirements; 

(3) Keep general operating expense, 
reserve, and other financial accounts 
related to a housing project at required 
funding levels; 

(4) Occupy rental units with eligible 
tenants, unless granted an exception 
by the Agency; 

(5) Charge correct rents or to cor-
rectly calculate net tenant contribu-
tions, utility allowances, or rental as-
sistance payments or to properly ad-
minister the Agency rental assistance 
assigned to the housing project; 
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(6) Submit required annual financial 
reports to the Agency within time peri-
ods specified in § 3560.308; 

(7) Submit management plans, leases, 
occupancy rules, and other required 
materials to the Agency in accordance 
with Agency requirements; and, 

(8) Comply with applicable Federal 
laws including laws related to civil 
rights, fair housing, disabilities, and 
environmental conditions. 

(d) Default notice. When borrowers are 
in default, the Agency will notify bor-
rowers, in writing, that they are in de-
fault. The default notice will identify 
the compliance violation that led to 
the default, will specify actions nec-
essary to cure the default, and will es-
tablish a date by which the default 
must be cured to preclude Agency initi-
ation of enforcement actions, liquida-
tion, or other actions. 

(e) Agency action. If a borrower fails 
to cure a default within the time pe-
riod specified in the default notice, the 
Agency may initiate the enforcement 
actions described in § 3560.461 or liq-
uidation as described in § 3560.456. Also, 
Agency compliance violation notices 
and related default notices may be re-
ferred to Federal, state, and local agen-
cies with jurisdictions related to the 
violations for handling, in accordance 
with their requirements. 

§ 3560.453 Workout agreements. 
(a) General. (1) Prevention or resolu-

tion of compliance violations or de-
fault cures are a borrower’s responsi-
bility. 

(2) A borrower may develop and sub-
mit to the Agency for approval a work-
out agreement that proposes actions to 
be taken over a period of time to pre-
vent or correct a compliance violation 
or to cure a monetary or non-monetary 
default. 

(3) A borrower developed workout 
agreement may propose, but is not lim-
ited to, the following actions: 

(i) A combination of one or more of 
the special servicing actions outlined 
in §§ 3560.454 and 3560.455; 

(ii) A change in operations and man-
agement at a housing project; or 

(iii) A commitment of additional fi-
nancial resources to the housing 
project with the amount and source of 
the additional resources to be com-

mitted to the housing project specifi-
cally identified. 

(b) Workout agreement approval. (1) 
The Agency is under no obligation to 
approve a workout agreement as sub-
mitted by a borrower or to act with 
forbearance when a housing project is 
in monetary or non-monetary default. 

(2) Borrower developed workout 
agreements may not be implemented 
until the borrower receives written ap-
proval from the Agency. 

(3) The Agency will only approve a 
workout agreement if the Agency de-
termines that the actions proposed are 
likely to prevent or correct compliance 
violations or cure a default and ap-
proval is in the best interest of the 
Federal Government and tenants. 

(4) The Agency will only approve a 
workout agreement if the proposed ac-
tions are consistent with the bor-
rower’s management plan. If proposed 
actions are not consistent with the 
borrower’s management plan, applica-
ble revisions to the borrower’s manage-
ment plan must be made before ap-
proval of the workout agreement is 
given. 

(c) Workout agreement required con-
tent. (1) Workout agreements submitted 
to the Agency for approval must be in 
writing and signed by the borrower. 
Workout agreements must describe 
proposed actions in sufficient detail to 
demonstrate the likelihood of the ac-
tions to prevent or correct compliance 
violations or cure defaults. 

(2) At a minimum, workout agree-
ments must include the following. 

(i) The name and address of the hous-
ing project, project number, borrower’s 
tax identification number, and other 
information necessary to identify the 
housing project. 

(ii) A description of the potential or 
actual compliance violation or default 
situation, including an explanation of 
related causes, such as cash flow con-
cerns, budget revisions, deferred main-
tenance, vacancies, or violations of 
statutes. 

(iii) A definition and description of 
the housing project’s market area, in-
cluding information on housing avail-
ability, rents, and vacancy rates in the 
market area. 

(iv) A description of the proposed ac-
tions to prevent or correct compliance 
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violations or to cure defaults along 
with a date specific schedule indicating 
when interim and final actions will be 
taken to correct the compliance viola-
tion or cure the default. 

(v) A description of financial and 
other resources necessary to prevent or 
correct the compliance violation or 
cure the default including an identi-
fication of the sources for such re-
sources. 

(d) Workout agreement budgets. Budget 
revisions submitted as a part of a 
workout agreement for a housing 
project experiencing cash flow prob-
lems must prioritize cash disburse-
ments in the following order: 

(1) Prior lienholder, if any; 
(2) Critical operating and mainte-

nance expenses, including taxes and in-
surance; 

(3) Agency debt payments; 
(4) Reserve account requirements; 

and 
(5) Other authorized expenditures. 
(e) Workout agreement terms and can-

cellation. (1) Workout agreements shall 
be in effect for no longer than a 2-year 
time period, beginning on the date of 
Agency approval. If an approved work-
out agreement calls for actions that 
extend beyond a 2-year period, bor-
rowers must submit an updated and, if 
necessary, revised workout agreement 
to the Agency for approval. The up-
dated workout agreement must be sub-
mitted to the Agency, 30 days prior to 
the expiration of the workout agree-
ment in effect. 

(2) The Agency may cancel a workout 
agreement at any time if the borrower 
fails to comply with the terms of the 
agreement. The Agency will provide 
notice to the borrower upon cancella-
tion of the workout agreement. 

§ 3560.454 Special servicing actions re-
lated to housing operations. 

(a) Changing rents or revising budgets. 
The Agency may approve a borrower 
request for a rent change, rent incen-
tives, or a revised budget, at any time 
during a housing project’s fiscal year. 

(b) Occupancy waivers. If the Agency 
determines that a housing project with 
high vacancies could be kept oper-
ationally and financially viable by al-
lowing the borrower to accept as ten-
ants persons with incomes above the 

income eligibility standards specified 
in § 3560.152(a), the Agency, in writing, 
may grant the borrower an occupancy 
waiver to allow such persons as ten-
ants. Occupancy waivers will be in ef-
fect only during the time period speci-
fied by the Agency when the waiver is 
granted. In addition, borrowers must 
rent to all eligible applicants on the 
housing projects waiting list prior to 
accepting persons with incomes above 
the Agency standards as tenants. 

(c) Additional rental assistance (RA). If 
the Agency determines that a housing 
project with high vacancies could be 
kept operationally and financially via-
ble by increasing the amount of RA al-
located to the housing project, the 
Agency, subject to available funds, 
may offer the housing project RA as a 
means of preventing or correcting a 
compliance violation or curing a de-
fault. 

(d) Special note rents. When a Plan II 
housing project is experiencing severe 
vacancies due to market conditions, 
the Agency may approve a rent less 
than the note rent to attract and keep 
tenants whose incomes, according to 
the formula in § 3560.203, would require 
them to pay the note rent. The reduced 
rent is called a Special Note Rent 
(SNR) and, as noted in § 3560.210, ap-
proval of an SNR may affect approvals 
of loan proposals submitted to the 
Agency for the market area where the 
SNR is in effect. 

(1) An SNR rent may only be re-
quested as a part of a proposed work-
out agreement and must include docu-
mentation of market conditions, the 
housing project’s vacancy rates, evi-
dence of marketing efforts, and other 
concerns necessitating the request for 
an SNR. 

(2) Borrowers must forego the annual 
return to owner for each housing 
project’s fiscal year that an SNR is in 
effect for all or part of a fiscal year at 
a housing project. 

(3) SNR’s may be increased, de-
creased, or terminated any time during 
a housing project’s fiscal year when 
market conditions, vacancy rates, or 
other concerns that necessitated the 
SNR warrant a change. 

(4) In addition to any state lease law 
requirements that might be related to 
the implementation of an SNR, the 
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borrower must notify each tenant of 
any change in rents or utility allow-
ances that result from approval of an 
SNR, in accordance with § 3560.205(c) 
and must submit the appropriate budg-
et changes to the Agency for approval. 

(e) Termination of management agree-
ment. If the Agency determines that a 
compliance violation or loan default 
was caused, in full or in part, by ac-
tions or inactions of the housing 
project’s management agent, the Agen-
cy will require the borrower to termi-
nate the management agreement with 
that agent, or in the case of a borrower 
managed housing project, to enter an 
agreement with a third-party non-iden-
tity of interest management agent, un-
less the borrower and the Agency agree 
on a written plan to prevent reoccur-
rence of the violation. Housing project 
funds may not be used to pay a man-
agement fee to a management agent 
after the Agency has directed the bor-
rower to terminate a management 
agreement with that agent, except dur-
ing an Agency approved transition pe-
riod. 

§ 3560.455 Special servicing actions re-
lated to loan accounts. 

(a) General. To prevent or correct a 
compliance violation or to prevent or 
cure a default in a situation that can-
not be resolved through regular serv-
icing, the Agency may approve a defer-
ral of loan payments or a loan restruc-
turing. Nothing herein precludes the 
Agency from initiating appropriate 
legal action to correct a compliance 
violation if the Agency determines 
such action is more in the Govern-
ment’s interest than entering into a 
special servicing agreement as pro-
vided for in this section. Procedures for 
debt collection are discussed in 
§ 3560.460. As part of a workout agree-
ment, the Agency may agree to accept 
less than full monthly payment install-
ments due on an Agency loan for a 
specified period of time, not to exceed 
the effective period of the workout 
agreement. 

(b) Loan reamortizations. A loan re-
amortization is a restructuring of loan 
terms and conditions over a period of 
time that does not exceed the remain-
ing useful life of the housing project. 

(1) Loan reamortizations will only be 
approved when they are in the best in-
terest of the Federal Government and 
tenants and when the following condi-
tions are met. 

(i) The Agency determines that the 
borrower will be unable to meet their 
obligations without a reduction in 
monthly payment installments; and 

(ii) The Agency is satisfied that the 
security, including the potential in-
come for debt service, will be adequate 
to protect the Agency’s interest over 
the term of the reamortization and 
that the reamortization will not ad-
versely affect the Federal Govern-
ment’s lien priority. 

(2) If the Agency approves a re-
amortization of a loan under this sec-
tion, it will be at the existing note 
rate, or the current interest rate at the 
time of reamortization closing or ap-
proval, whichever is less. 

(3) Loan reamortization may be used 
to: 

(i) Restructure loan repayments to 
prevent or correct a compliance viola-
tion or cure a default caused by cir-
cumstances beyond the borrower’s con-
trol in situations where the borrower is 
otherwise in compliance with Agency 
requirements; 

(ii) Repay principal, outstanding in-
terest, overage, and advances made by 
the Agency for recoverable cost items 
when less than full payments were au-
thorized under the provisions of an 
Agency approved workout agreement; 

(iii) Restructure a borrower’s loan 
payments in conjunction with an in-
centive package developed in accord-
ance with § 3560.656 to prevent prepay-
ment of the loan; 

(iv) Restructure an existing loan in 
conjunction with a subsequent loan for 
rehabilitation; or 

(v) Restructure remaining debt when 
a portion of the property serving as 
loan security is sold and there is a need 
to reestablish the financial stability of 
the housing project. 

(c) Loan writedowns. A loan 
writedown is a reduction of a bor-
rower’s debt approved by the Agency. 

(1) Loan writedowns will only be ap-
proved when they are in the best inter-
est of the Federal Government and 
when the following conditions exist: 
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(i) Sound management of the housing 
project is evident or sound manage-
ment practices are proposed for correc-
tion in accordance with an Agency ap-
proved workout agreement; and 

(ii) The housing project’s financial 
stability is being affected by condi-
tions beyond the borrower’s control, 
such as market weaknesses, unforeseen 
site problems, or natural disasters. 

(2) Prior to Agency approval for a 
loan writedown, the borrower must ob-
tain an appraisal of the housing project 
that concludes the ‘‘ ‘as-is’ market 
value,’’ subject to restricted rents, con-
ducted in accordance with subpart P of 
this part. The Agency will not approve 
a loan write-down unless the appraisal 
indicates the Federal Government’s in-
terests are secured at the proposed 
writedown level. 

(3) Any writedown will be condi-
tioned on a finding that the borrower 
does not have the ability to pay a high-
er loan payment, even if the loan is re-
amortized. 

(4) Loan writedowns may be used to 
allow for a loan transfer and assump-
tion for less than the total amount of 
outstanding debt. 

§ 3560.456 Liquidation. 
Prior to any servicing action which 

might lead to the acquisition of real 
property by the Agency, the Agency 
must complete a due diligence report 
to assess any potential contamination 
of the property from hazardous sub-
stances, hazardous wastes, or petro-
leum products. The borrower must co-
operate with the Agency in the devel-
opment of this report. 

(a) Before acceleration. Before accel-
erating a project loan, the Agency will 
consider the possibility that the bor-
rower is forcing an acceleration to cir-
cumvent the prepayment process. If it 
is found that this is the borrower’s mo-
tivation, the Agency will consider al-
ternatives to acceleration, such as 
suing for specific performance under 
loan and management documents. 

(b) Acceleration. When a borrower is 
in monetary or non-monetary default, 
the Agency will accelerate the loan un-
less the Agency decides other enforce-
ment measures are more appropriate. 

(1) If the borrower does not pay the 
full account balance and meet the 

other terms of the acceleration notice 
within the time period set forth in the 
acceleration notice, the Agency will 
foreclose or acquire the security prop-
erty through deed in lieu of fore-
closure. 

(2) The Agency will suspend interest 
credit and rental assistance. 

(3) The Agency will not accept par-
tial payment of an accelerated loan un-
less required by state law. 

(c) Voluntary liquidation. After accel-
eration, borrowers may voluntarily liq-
uidate through either of the following 
mechanisms: 

(1) Deed in lieu of foreclosure. RHS 
may accept a deed in lieu of foreclosure 
to convey title to the security property 
only after the debt has been acceler-
ated and when it is in the Govern-
ment’s best interest. 

(2) Offer by third party. If a junior 
lienholder or cosigner makes an offer 
in the amount of at least the net recov-
ery value, RHS may assign the note 
and mortgage after all appeal rights 
have expired. 

(d) Foreclosure. (1) The Agency will 
initiate foreclosure when a borrower is 
in monetary or non-monetary default 
and foreclosure is in the best interest 
of the Federal Government. 

(2) When a junior lienholder fore-
closure does not result in payment in 
full of the Agency debt but the prop-
erty is sold subject to the Agency lien, 
the Agency will liquidate the account. 

(e) Acquisition of chattel properties. (1) 
The Agency will accept voluntary con-
veyance of chattel property only when 
the borrower can convey ownership 
free of other liens and the Agency has 
agreed to release the borrower from 
further liability on the account. 

(2) If the Agency decides to accept an 
offer of voluntary conveyance of chat-
tel property, the borrower must pro-
vide an itemized listing of each chattel 
property item being conveyed and pro-
vide title to vehicles or other equip-
ment, where applicable. 

§ 3560.457 Negotiated debt settlement. 

(a) Borrower proposals to settle debt. A 
borrower who cannot pay the full 
amount of loan payments may propose 
an offer to settle an outstanding debt 
for less than the full amount of that 
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debt. The Agency may approve a nego-
tiated debt settlement only in cases 
where a default is evident and doing so 
is in the best interest of the Federal 
Government and tenants. 

(b) Required information. Borrowers 
requesting debt settlement must sub-
mit complete and accurate information 
from which a full determination of fi-
nancial condition can be made. Debt 
settlement offers will not be approved 
by the Agency unless the financial in-
formation submitted by the borrower 
indicates that the borrower will be able 
to make the debt settlement payments 
as proposed. 

(c) Effective date of approval. Debt set-
tlement offers will not be accepted 
until the borrower receives written ap-
proval from the Agency. 

(d) Appraisal requirement. No debt set-
tlement offer will be accepted for less 
than the net recovery value of the se-
curity as determined by a licensed ap-
praiser or other qualified official, and 
concurred in by the Agency’s qualified 
appraisal review official or other quali-
fied official. 

(e) Disposition of security prior to offer. 
Borrowers are not required to dispose 
of security prior to making a debt set-
tlement offer. However, if a borrower 
has disposed of security prior to mak-
ing a debt settlement offer, the pro-
ceeds from the disposed security must 
be applied to the borrower’s account 
prior to any negotiations on the debt 
settlement offer. 

(f) Final release condition. Upon full 
payment of the approved debt settle-
ment, the Agency will release the bor-
rower from liability. 

§ 3560.458 Special property cir-
cumstances. 

(a) Abandonment. When the Agency 
determines that a borrower has aban-
doned security for a loan under this 
part, the Agency will take the steps 
necessary to protect the Federal Gov-
ernment’s interest in the security. 
Costs associated with managing aban-
doned property are the responsibility 
of the borrower and will be charged to 
the borrower’s account until liquida-
tion is completed. 

(b) Other security. The Agency will 
service security such as collateral as-
signments, assignments of rents, Hous-

ing Assistance Payments Contracts, 
and notices of lienholder interest ac-
cording to acceptable practices in the 
respective states. 

(c) Taking of additional security to pro-
tect Agency interests. The Agency may 
require borrowers to provide additional 
security in the form of real estate, cash 
reserves, letters of credit, or other se-
curity when needed to improve the 
chances that the Agency will not suffer 
a loss, and when: 

(1) The account is in default; or 
(2) The property has not been prop-

erly managed or maintained. 
(d) Due diligence. When the Agency 

has completed an environmental site 
assessment in accordance with 7 CFR 
part 1970, and decides not to acquire se-
curity property through liquidation ac-
tion or chooses to abandon its security 
interest in real property, whether due 
in whole or in part, to releases of or 
the presence of contamination from 
hazardous substances, hazardous 
wastes, or petroleum products, the 
Agency will provide the appropriate en-
vironmental authorities with a copy of 
its environmental site assessment. 

[69 FR 69106, Nov. 26, 2004, as amended at 81 
FR 11049, Mar. 2, 2016] 

§ 3560.459 Special borrower cir-
cumstances. 

(a) Deceased borrower, bankruptcy, in-
solvency, and divorce actions. The Agen-
cy will address borrower accounts af-
fected by special circumstances such as 
death, bankruptcy, insolvency, and di-
vorce on a case-by-case basis. The 
Agency will make servicing decisions 
in such cases on the basis of best inter-
est to the Federal Government and ten-
ants. The Agency will bring a legal ac-
tion to establish the legal capacity of 
the borrower to administer the project 
if found necessary to protect the gov-
ernment’s interests. In order for the 
Agency to make servicing decisions in 
such cases, the borrower or the bor-
rower’s representative will provide to 
the Agency: 

(1) On the part of the heirs or execu-
tor of the borrower’s estate, evidence 
of legal action due to a will or court 
actions that establish who is to become 
the owner; 
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(2) The financial status of the bor-
rower and any member pledging addi-
tional security for the debt; 

(3) The status of the security prop-
erty; and 

(4) The impact of the identified ac-
tions on the operation of the project. 

(b) Membership liability agreements. If 
a borrower’s note is endorsed by indi-
viduals other than the borrower or a 
borrower has security agreements with 
members of the organization for the 
purchase of shares of stock or for the 
payment of a pro rata share of the loan 
in the event of default, or has indi-
vidual liability agreements, which are 
usually assigned to and held by the 
Agency as additional security for the 
loan, the security and liability agree-
ments must be adequate to protect the 
Agency’s interest. 

(c) Security issues in participation 
loans. When a multi-family housing 
(MFH) project is receiving financing or 
a subsidy from sources other than the 
Agency, the Agency will service the ac-
count in accordance with the participa-
tion agreements made with the Agency 
and the other funding sources under 
§ 3560.65. 

§ 3560.460 Double damages. 
(a) Action to recover assets or income. 

(1) The Agency may request to the At-
torney General to bring an action in a 
United States district court to recover 
any assets or income used by any per-
son in violation of the provisions of a 
loan made by the Agency under this 
section or in violation of any applica-
ble statute or regulation. 

(2) For the purposes of this section, a 
use of assets or income in violation of 
the applicable loan, statute, or regula-
tion includes any use for which the 
documentation in the books and ac-
counts does not establish that the use 
was made for a reasonable operating 
expense or necessary repair of the 
project or for which the documentation 
has not been maintained in accordance 
with the requirements of the Agency 
and in reasonable condition for proper 
audit. 

(3) For the purposes of this section, 
the term ‘‘person’’ means: 

(i) Any individual or entity that bor-
rows funds in accordance with pro-
grams authorized by this section; 

(ii) Any individual or entity holding 
25 percent or more interest in any enti-
ty that the Agency funds in accordance 
with programs authorized by this sec-
tion; and 

(iii) Any officer, director, or partner 
of an entity that borrows funds in ac-
cordance with programs authorized by 
this section. 

(b) Amount recoverable. (1) In any 
judgment favorable to the United 
States entered under this section, the 
Attorney General may recover double 
the value of the assets and income of 
the project that the court determines 
to have been used in violation of the 
provisions of a loan made by the Agen-
cy under this section or any applicable 
statute or regulation, plus all costs re-
lated to the actions, including reason-
able attorney and auditing fees. 

(2) Notwithstanding any other provi-
sions of law, the Agency may use 
amounts recovered under this section 
for activities authorized under this sec-
tion and such funds must remain avail-
able for such use until expended. 

(c) Time limitation. Notwithstanding 
any other provisions of law, an action 
under this section may be commenced 
at any time during the six-year period 
beginning on the date that the Agency 
discovered or should have discovered 
the violation of the provisions of this 
section or any related statutes or regu-
lations. 

(d) Continued availability of other rem-
edies. The remedy provided in this sec-
tion is in addition to and not in substi-
tution of any other remedies available 
to the Agency or the United States. 

§ 3560.461 Enforcement provisions. 

(a) Equity skimming—(1) Criminal pen-
alty. Whoever, as an owner, agent, em-
ployee, or manager, or is otherwise in 
custody, control, or possession of prop-
erty that is security for a loan made 
under this title, willfully uses, or au-
thorizes the use, of any part of the 
rents, assets, proceeds, income, or 
other funds derived from such prop-
erty, for any purpose other than to 
meet actual, reasonable, and necessary 
expenses of the property, or for any 
other purpose not authorized by this 
title or the regulations adopted pursu-
ant to this title, must be fined under 
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title 18, United States Code, or impris-
oned not more than five years, or both. 

(2) Civil sanctions. An entity or indi-
vidual who as an owner, operator, em-
ployee, or manager, or who acts as an 
agency for a property that is security 
for a loan made under this title where 
any part of the rents, assets, proceeds, 
income, or other funds derived from 
such property are used for any purpose 
other than to meet actual, reasonable, 
and necessary expenses of the property, 
or for any other purpose not authorized 
by this title of the regulations adopted 
pursuant to this title, must be subject 
to a fine of not more than $25,000 per 
violation. The sanctions provided in 
this paragraph may be imposed in addi-
tion to any other civil sanctions or 
civil monetary penalties authorized by 
law. 

(b) Civil monetary penalties—(1) When 
civil monetary penalties may be imposed. 
The Agency may, after notice and op-
portunity for a hearing, impose a civil 
monetary penalty in accordance with 
this section against any individual or 
entity, including its owners, officers, 
general partners, limited partners, or 
employees, who knowingly and materi-
ally violate, or participate in the viola-
tion of, the provisions of this title, the 
regulation issued by the Agency pursu-
ant to this title, or agreements made 
in accordance to this title by: 

(i) Submitting information to the 
Agency that is false. 

(ii) Providing the Agency with false 
certifications. 

(iii) Failing to submit information 
requested by the Agency in a timely 
manner. 

(iv) Failing to maintain the property 
subject to loans made under this title 
in good repair and condition, as deter-
mined by the Agency. 

(v) Failing to provide management 
for a project that received a loan made 
under this title that is acceptable to 
the Agency. 

(vi) Failing to comply with the provi-
sions of applicable civil rights statutes 
and regulations. 

(2) Amount. Civil penalties shall be 
assessed in accordance with 7 CFR part 
3, subpart I. In determining the 
amount of a civil monetary penalty 
under this section, the Agency must 
take into consideration: 

(i) The gravity of the offense; 
(ii) Any history of prior offenses by 

the violator (including offenses occur-
ring prior to the enactment of this sec-
tion); 

(iii) Any injury to tenants; 
(iv) Any injury to the public; 
(v) Any benefits received by the vio-

lator as a result of the violation; 
(vi) Deterrence of future violations; 

and 
(vii) Such other factors as the Agen-

cy may establish by regulation. 
(3) Payment of penalties. No payment 

of a penalty assessed under this section 
may be made from funds provided 
under this title or from funds of a 
project which serve as security for a 
loan made under this title. 

(4) Hearings under this part shall be 
conducted in accordance with the pro-
cedures applicable to hearings in ac-
cordance with 7 CFR part 1, subpart H. 

(c) Conditions for renewal extension. 
The Agency may require that expiring 
loan or assistance agreements entered 
into under this title must not be re-
newed or extended unless the owner 
executes an agreement to comply with 
additional conditions prescribed by the 
Agency, or executes a new loan or as-
sistance agreement in the form pre-
scribed by the Agency. 

[69 FR 69106, Nov. 26, 2004, as amended at 81 
FR 57442, Aug. 23, 2016] 

§ 3560.462 Money laundering. 
The Agency will act in accordance 

with U.S. Code Title 18, part I, chapter 
95, section 1956(c)(7)(D). 

§ 3560.463 Obstruction of Federal au-
dits. 

The Agency will act in accordance 
with U.S. Code Title 18, part I, chapter 
73, section 1516(a). 

§§ 3560.464–3560.499 [Reserved] 

§ 3560.500 OMB control number. 
The information collection require-

ments contained in this regulation 
have been approved by the Office of 
Management and Budget (OMB) and 
have been assigned OMB control num-
ber 0575–0189. Public reporting burden 
for this collection of information is es-
timated to vary from 15 minutes to 18 
hours per response, including time for 
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reviewing instructions, searching exist-
ing data sources, gathering and main-
taining the data needed, and com-
pleting and reviewing the collection of 
information. A person is not required 
to respond to a collection of informa-
tion unless it displays a currently valid 
OMB control number. 

Subpart K—Management and Dis-
position of Real Estate Owned 
(REO) Properties 

§ 3560.501 General. 
This subpart contains Agency proce-

dures and other policies related to the 
management and disposition of multi- 
family housing (MFH) projects in the 
Agency’s inventory (Real Estate Owned 
(REO) property). Housing projects will 
not be accepted into the Agency’s in-
ventory unless one of the following has 
occurred: 

(a) The borrower has abandoned the 
housing project and the Agency has 
performed the required steps to take 
the housing project into custody. 

(b) The housing project title has been 
transferred to the Agency as a result of 
foreclosure, voluntary conveyance, re-
demption, or other action. 

§ 3560.502 Tenant notifications and as-
sistance. 

Each tenant in an REO property des-
ignated to be sold as a non-program 
property will be notified by the Agen-
cy, in writing, of the housing projects’ 
non-program designation and will be 
given an opportunity to obtain a Let-
ter Of Priority Entitlement (LOPE) as 
specified in § 3560.159(c). 

§ 3560.503 Disposition of REO prop-
erty. 

(a) Preference will be given to offers 
from bidders who are determined eligi-
ble by the Agency to purchase REO 
property designated to be sold as pro-
gram property. It is the Agency’s pri-
ority that property previously operated 
as program property prior to becoming 
REO inventory property be sold as pro-
gram property. However, REO property 
may be sold under whatever Agency 
program is most appropriate for the 
property and the community needs re-
gardless of the program under which 
the property was originally financed or 

whether the property was being used to 
secure loans under more than one 
Agency program. 

(b) When the Agency determines that 
the REO property to be sold is not de-
cent, safe, and sanitary and/or does not 
meet cost effective energy conserva-
tion standards, it will disclose the 
basis for this determination to prospec-
tive purchasers. The deed by which 
such an REO property is conveyed will 
contain a covenant restricting it from 
residential use until it is decent, safe, 
and sanitary, and meets the Agency’s 
cost effective conservation standards. 
The Agency will also notify any poten-
tial purchaser of any known lead based 
paint hazards. 

§ 3560.504 Sales price and bidding 
process. 

(a) The loan documents related to 
REO property sold for program pur-
poses must contain the restrictive-use 
language specified in § 3560.662(a). 

(b) Entities bidding on REO property 
designated to be sold as program prop-
erty must submit a loan application 
package that meets the requirements 
specified in subpart B of this part. 

(1) Bidders on REO property des-
ignated to be sold as program property 
must meet the eligibility requirements 
established under § 3560.55. 

(2) Bidders determined by the Agency 
to be ineligible to purchase REO prop-
erty designated to be sold as program 
property will be notified in writing. 
The bidding process will continue re-
gardless of pending appeals. 

(3) All offers from bidders determined 
to be eligible to purchase REO property 
designated to be sold as program prop-
erty will be considered in the bidding 
process and must provide evidence of 
financial stability and credit worthi-
ness. 

(c) The Agency will determine the 
successful bidder on REO property des-
ignated to be sold as program property 
by conducting a drawing of sealed bids. 

(1) The Agency may authorize the 
sale of an REO property by sealed bid 
or public auction when it is in the best 
interest of the Government. The Agen-
cy will publicly solicit requests for 
sealed bids and publicize auctions. If 
the highest bid is lower than the min-
imum acceptable bid established by the 
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Agency, or if no acceptable bids are re-
ceived, the Agency may negotiate a 
sale without further public notice. 

(2) Bidders who desire to withdraw 
their bids must do so prior to the draw-
ing date. 

(d) Property designated to be sold as 
non-program property may be sold to 
entities that do not meet the Agency’s 
eligible borrower requirements speci-
fied in § 3560.55, and must be sold for 
cash or on terms approved by the Agen-
cy. Cash sales will be given first pref-
erence and will be drawn before any 
sales on terms. 

§ 3560.505 Agency loans to finance pur-
chases of REO properties. 

(a) Agency loans to finance the pur-
chase of REO property designated to be 
sold as program property must meet 
the same requirements as specified in 
subparts A and B of this part. In addi-
tion, the following provisions apply. 

(1) At the borrower’s option, the in-
terest rate will be the prevailing rate 
at the time of loan approval or the pre-
vailing rate at loan closing. 

(2) Purchasers may pay closing costs 
from their own funds or, if allowable 
under subparts B, L, or M of this part, 
as applicable, may finance such costs 
as part of the Agency loan. 

(b) Agency loans to finance the pur-
chase of REO property designated to be 
sold as non-program property must 
meet the following terms. 

(1) A down payment of not less than 
10 percent of the purchase price is re-
quired at closing. 

(2) The interest rate will equal the 
lesser of the prevailing interest rate at 
the time of loan approval or loan clos-
ing for MFH loans plus one-half per-
cent. 

(3) The note amount will be amor-
tized over a period not to exceed 10 
years. If the Agency determines that 
more favorable terms are necessary to 
facilitate the sale, the note amount 
may be amortized using a 30-year fac-
tor with payment in full due no later 
than 10 years from the date of closing 
(balloon payment). In no case will the 
term be longer than the useful life of 
the property. 

(4) Agency loans to finance the pur-
chase of non-program REO property 
are subject to the availability of funds. 

(c) Loan limits and allowable uses of 
loan funds specified in subparts B, L, 
and M of this part, as applicable, are 
applicable to any Agency-financed 
(credit) sale of REO property. 

(d) Title clearance and loan closing 
for an Agency financed sale and any 
subsequent loan to be closed simulta-
neously with the sale must meet the 
requirements in subpart B of this part 
for an initial loan, with the following 
exceptions: 

(1) A ‘‘Quit Claim’’ or other non-war-
ranty deed will be used; and 

(2) The buyer must pay attorney’s 
fees, insurance costs, recording fees 
and other customary fees unless they 
are included in a subsequent loan and 
the subsequent loan is for purposes 
other than closing costs and fees. 

(e) After approval of an Agency-fi-
nanced sale of occupied REO property 
designated to be sold as program prop-
erty, but prior to closing, the pur-
chaser must prepare a budget for hous-
ing operations in accordance with sub-
part B of this part. If a rent increase is 
necessary, procedures specified in sub-
parts E and F of this part for calcu-
lating rents, net tenant contributions, 
and rental assistance will be followed 
by the borrower. 

§ 3560.506 Conversion of single family 
type REO property to MFH use. 

Single family type REO property 
may be sold for conversion to MFH pro-
gram use under the following condi-
tions: 

(a) The Agency will allow nonprofit 
organizations, public bodies, or for- 
profit entities to purchase single fam-
ily type REO property for conversion 
to MFH program use. When the Agency 
finances the sale of single family-type 
REO property for conversion to rural 
rental housing program use (i.e., MFH 
including group homes and homes for 
the elderly or disabled, farm labor 
housing, or rural cooperative housing), 
the sale price will be the lesser of the 
Federal Government’s investment or 
an amount based on the ‘‘as-is’’ market 
value of the housing project as deter-
mined by an appraisal conducted in ac-
cordance with subpart P of this part. 
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(b) The Agency will only accept writ-
ten offers to purchase two or more sin-
gle family type REO properties for con-
version to rural rental housing from 
nonprofit organizations, public bodies, 
or for-profit entities with a good record 
of providing housing under the Agen-
cy’s MFH programs. The single family 
type properties are not required to be 
contiguous, however, they must be lo-
cated in close enough proximity so 
that management capabilities are not 
diminished because of distance. 

§§ 3560.507–3560.549 [Reserved] 

§ 3560.550 OMB control number. 

The information collection require-
ments contained in this regulation 
have been approved by the Office of 
Management and Budget (OMB) and 
have been assigned OMB control num-
ber 0575–0189. Public reporting burden 
for this collection of information is es-
timated to vary from 15 minutes to 18 
hours per response, including time for 
reviewing instructions, searching exist-
ing data sources, gathering and main-
taining the data needed, and com-
pleting and reviewing the collection of 
information. A person is not required 
to respond to a collection of informa-
tion unless it displays a currently valid 
OMB control number. 

Subpart L—Off-Farm Labor 
Housing 

§ 3560.551 General. 

This subpart establishes the require-
ments for making loans and grants for 
off-farm labor housing and for ongoing 
operations of this housing. Unless oth-
erwise specified in this subpart, the re-
quirements of subparts A through K, N, 
O, and P of this part will apply in addi-
tion to the requirements in this sub-
part. 

§ 3560.552 Program objectives. 

(a) In addition to the objectives stat-
ed in § 3560.52, off-farm labor housing 
loan and grant funds will be used to in-
crease: 

(1) The supply of affordable housing 
for farm labor; and 

(2) The ability of communities to at-
tract farm labor by providing housing 

which is affordable, decent, safe and 
sanitary. 

(b) Under section 516(i) of the Hous-
ing Act of 1949 (42 U.S.C. 1486(i)), the 
Agency may award technical assist-
ance grants to encourage the develop-
ment of farm labor housing. 

§ 3560.553 Loan and grant purposes. 
(a) In addition to the purposes stated 

in § 3560.53, off-farm labor housing loan 
and grant funds may be used to provide 
facilities for seasonal or temporary 
residential use with appropriate fur-
nishings and equipment. A temporary 
residence is a dwelling which is used 
for occupancy, usually for a short pe-
riod of time, but is not the legal domi-
cile for the occupant. 

(b) The Agency may award technical 
assistance grants to eligible private 
and public nonprofit agencies. These 
grant recipients will, in turn, assist 
other organizations to obtain loans and 
grants for the construction of farm 
labor housing. 

(c) Technical assistance services may 
not be used to reimburse a nonprofit or 
public body applicant for technical 
services provided by a nonprofit orga-
nization, with housing and/or commu-
nity development experience, to assist 
the nonprofit applicant entity in the 
development and packaging of its loan/ 
grant docket and project. In addition, 
technical assistance will not be funded 
by the Agency when an identity of in-
terest exists between the technical as-
sistance provider and the loan or grant 
applicant. 

§ 3560.554 Use of funds restrictions. 
Off-farm labor housing loan and 

grant funds may not be used for any 
purpose prohibited by § 3560.54 except 
§ 3560.54(a)(1). Off-farm labor housing 
may be used to serve migrant farm-
workers. 

§ 3560.555 Eligibility requirements for 
off-farm labor housing loans and 
grants. 

(a) Eligibility for loans. Applicants for 
off-farm labor housing loans must be: 

(1) A broad-based nonprofit organiza-
tion, a nonprofit organization of farm-
workers, a federally recognized Indian 
tribe, a community organization, or an 
agency or political subdivision of State 
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or local government, and must meet 
the requirements of § 3560.55, excluding 
§ 3560.55(a)(6). A broad-based nonprofit 
organization is a nonprofit organiza-
tion that has a membership that re-
flects a variety of interests in the area 
where the housing will be located; or 

(2) A limited partnership with a non- 
profit general partner which meets the 
requirements of § 3560.55(d). 

(b) Eligibility for grants. To be eligible 
for off-farm labor housing grants, ap-
plicants must: 

(1) Meet the requirements in 
§ 3560.555(a)(1); and 

(2) Be able to contribute at least one- 
tenth of the total farm labor housing 
development cost from its own or other 
resources. The applicant’s contribution 
must be available at the time of grant 
closing. An off-farm labor housing loan 
financed by RHS may be used to meet 
this requirement. 

(c) Limitation. Limited partnerships 
eligible under paragraph (a)(2) of this 
section are not eligible for farm labor 
housing grants. 

§ 3560.556 Application requirements 
and processing. 

Off-farm loans and grants will be 
available under a Notice of Funding 
Availability (NOFA) that will be pub-
lished in the FEDERAL REGISTER each 
fiscal year. 

§ 3560.557 [Reserved] 

§ 3560.558 Site requirements. 
The requirements established in 

§ 3560.58 apply to all applications for 
off-farm labor housing loans and grants 
except that off-farm labor housing are 
not limited to rural areas. 

§ 3560.559 Design and construction re-
quirements. 

(a) General. The requirements estab-
lished in § 3560.60 apply to all applica-
tions for off-farm labor housing loans 
and grants except that seasonal off- 
farm labor housing that will be occu-
pied for eight months or less per year 
by migrant farmworkers while they are 
away from their residence, may be con-
structed in accordance with Exhibit I 
of 7 CFR part 1924, subpart A. 

(b) Additional requirements. In addi-
tion to the requirements established in 

§ 3560.60, it is encouraged that the de-
sign of off-farm labor housing incor-
porate outdoor shower, boot washing 
station, and/or hose bibb facilities as 
necessary to protect the resident and 
the asset from excess dirt and chemical 
exposure. 

(c) Davis-Bacon wage requirements. 
Construction financed with the assist-
ance of a Section 516 grant will be sub-
ject to the provisions of the Davis- 
Bacon Act (40 U.S.C. 276(a)–276(a)(7)), 
and the implementing regulations pub-
lished by the Department of Labor at 
29 CFR parts 1, 3, and 5. 

§ 3560.560 Security. 

The security requirements estab-
lished in § 3560.61 will apply to all appli-
cations for off-farm labor housing 
loans. 

§ 3560.561 Technical, legal, insurance 
and other services. 

The requirements established under 
§ 3560.62 apply to all applications for 
off-farm labor housing loans and 
grants. 

§ 3560.562 Loan and grant limits. 

(a) Determining the security value. The 
requirements established under 
§ 3560.63(a) apply to off-farm labor hous-
ing loans. 

(b) Maximum amount of loan. The re-
quirements established in § 3560.63(c)(1) 
and (2), regarding borrower equity con-
tribution apply to all applications for 
off-farm labor housing loans. (For ap-
plicants eligible under § 3560.555(a)(2), 
the amount of Agency financing for the 
housing will not exceed 95 percent of 
the total development cost or 95 per-
cent of the security value available for 
the Agency loan, whichever is lower.) 
In determining the amount of the loan, 
the Agency will also review the capac-
ity of the applicant to amortize such 
loan, considering any rental assistance 
provided for use in the housing, and 
any rents anticipated to be paid by 
farmworkers expected to occupy the 
housing. 

(c) Maximum amount of grant. The 
amount of any off-farm labor housing 
grant must not exceed the lesser of: 

(1) Ninety percent of the total devel-
opment cost, or 
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(2) That portion of the total develop-
ment cost which exceeds the sum of 
any amount provided by the applicant 
from their own resources plus the 
amount of any loans approved for the 
applicant, considering the capacity of 
the applicant to amortize the loan. 

§ 3560.563 Initial operating capital. 
The requirements for § 3560.64 apply 

to all applications for off-farm labor 
housing loans and grants. 

§ 3560.564 Reserve accounts. 
The requirements for § 3560.65 apply 

to all applications for off-farm labor 
housing loans and grants. 

§ 3560.565 Participation with other 
funding or financing sources. 

The requirements established in 
§ 3560.66 apply to all applications for 
off-farm labor housing loans and 
grants, except that the 25 percent re-
quirements stated in paragraph 
§ 3560.66(b)(1) may consist of loan and/or 
grant funds. 

§ 3560.566 Loan and grant rates and 
terms. 

(a) Amortization period. The loan will 
be amortized over a period not to ex-
ceed 33 years. The amortization sched-
ule will take into account the deprecia-
tion of the security and ensure that the 
loan will be adequately secured. 

(b) Interest rate. The effective interest 
rate will be 1 percent. 

(c) Term of grant agreement. The grant 
agreement will remain in effect for so 
long as there is a need for farm labor 
housing. 

§ 3560.567 Establishing the profit base 
on initial investment. 

The requirements established under 
§ 3560.68 apply to applicants eligible 
under § 3560.555(a)(2) and operating as a 
limited partnership with a nonprofit 
general partner. 

§ 3560.568 Supplemental requirements 
for seasonal off-farm labor housing. 

For off-farm labor housing operating 
on a seasonal basis, the management 
plan must establish specific opening 
and closing dates. During the off-sea-
son, off-farm labor housing may be 
used as defined in subpart A of this 

part under short-term lease provisions. 
Where rents are charged on a per-unit 
basis and family income qualifies the 
household for rental assistance, rental 
assistance may be used. 

§ 3560.569 Supplemental requirements 
for manufactured housing. 

The requirements established in 
§ 3560.70 apply to all applications for 
off-farm labor housing loans and 
grants. 

§ 3560.570 Construction financing. 
The requirements established in 

§ 3560.71 apply to all applications in-
volving off-farm labor housing loans 
and grants. In addition, the following 
requirements apply. 

(a) Equity contributions being made 
by a borrower or grantee must be con-
tributed and disbursed prior to any dis-
bursement of interim loan funds and 
any loan or grant funds from the Agen-
cy. 

(b) If the Agency is providing both 
loan and grant funds, loan funds must 
be fully released and expended prior to 
the release of grant funds by the Agen-
cy. 

(c) If construction is financed with a 
Labor Housing grant, it is subject to 
the provisions of the Davis-Bacon Act 
(published in the Department of Labor 
regulations 29 CFR parts 1, 2, and 5). 

§ 3560.571 Loan and grant closing. 
The requirements established in 

§ 3560.72 apply to all applications for 
off-farm labor housing loans and 
grants. In addition, the following re-
quirements apply. 

(a) A nonprofit organization will 
have its Board of Directors adopt an 
Agency-approved loan and/or grant res-
olution, which is required as part of 
the loan docket before loan and/or 
grant approval. All other loan appli-
cants will execute an Agency-approved 
loan agreement. 

(b) For grants, an Agency approved 
grant agreement, must be executed by 
the applicant on the date of grant clos-
ing. 

(c) The obligations incurred by the 
applicant, as a condition of accepting 
the grant, will be in accordance with 
the off-farm labor housing grant agree-
ment. 
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(d) Off-farm labor housing loans used 
to build or acquire new units made pur-
suant to a contract entered into on or 
after the effective date of this regula-
tion, will be subject to the restrictive- 
use provision stated in § 3560.72(a)(2)(ii). 
All other off-farm labor housing loans 
are subject to the restrictive-use provi-
sions contained in their loan docu-
ments and as outlined in subpart N of 
this regulation. Such restrictions must 
be included in the mortgage and deed 
of trust. 

§ 3560.572 Subsequent loans. 
The requirements established in 

§ 3560.73 will apply to all applications 
for subsequent off-farm labor housing 
loans. 

§ 3560.573 Rental assistance. 
(a) Rental assistance may be pro-

vided to income eligible tenants living 
in off-farm labor housing in accordance 
with subpart F of this part. The re-
quirements established in § 3560.252 
apply to all tenants receiving rental 
assistance. 

(b) For dormitory style facilities op-
erating on a per bed basis, rental as-
sistance will be made available to the 
housing on a per unit basis, but may be 
pro-rated to tenants on a per bed basis. 
However, total rent charged for a unit 
must not exceed conventional rent for 
comparable units in the area or a simi-
lar area and per bed rents must be com-
parable to per bed rents in the market. 

§ 3560.574 Operating assistance. 
Operating assistance may be used in 

lieu of tenant-specific rental assistance 
in off-farm labor housing projects fi-
nanced under section 514 or section 
516(i) of the Housing Act of 1949 (U.S.C. 
1486(i)) that serve migrant farm-
workers. Owners of eligible projects 
may choose tenant-specific rental as-
sistance as described in § 3560.573 or op-
erating assistance, or a combination of 
both, however, any tenant or unit as-
sisted under this section may not re-
ceive rental assistance under § 3560.572. 
The objective of this program is to pro-
vide assistance toward the cost of oper-
ating the project so that rents may be 
set at rates that are affordable to very 
low and low-income migrant farm-
workers. 

(a) Project eligibility requirements. To 
be eligible for the operating assistance 
program, projects must be: 

(1) Off-farm labor housing projects fi-
nanced under section 514 or section 516 
with units that are for migrant farm-
workers. Housing units for year-round 
farmworker households are ineligible; 
and 

(2) Eligible for the Agency’s rental 
assistance program as defined in 
§ 3560.573. 

(b) Operating assistance limits. The 
amount of operating assistance re-
quested by the owner must be based on 
the project’s actual income and ex-
penses and must be approved by the 
Agency. In the case of a mixed project, 
the amount of operating assistance 
must be based on the portion of actual 
income and expenses that are attrib-
utable to the units that are for mi-
grant farmworkers. In no instance may 
the annual amount of operating assist-
ance exceed 90 percent of the annual 
operating costs that are attributable to 
the migrant units. 

(c) Owner responsibilities—(1) Request-
ing for operating assistance program. 
Owners of off-farm labor housing 
projects with units for migrant farm-
workers may request operating assist-
ance by submitting a request to the 
Agency, which must include a budget. 
The budget must include: 

(i) Estimated operating costs for the 
migrant units, including authorized ex-
penditures such as reserve deposits; 

(ii) Proposed rental rates for the mi-
grant units to generate sufficient funds 
for operating costs of those units, tak-
ing into consideration all other sources 
of project income; and 

(iii) Estimated rental income from 
tenants, based on a tenant contribu-
tion of 30 percent of the average ad-
justed monthly income of migrant 
farmworker households in the area. 

(2) Requesting operating assistance pay-
ments. Each month, the owner will sub-
mit a request for operating assistance 
to the Agency. 

(3) Verifying tenant income eligibility. 
Owners are responsible for verifying 
tenant income eligibility. Only very 
low or low-income households are eligi-
ble for the operating assistance rents. 
Households with incomes above the 
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low-income limits must pay the full 
rent. 

(4) Reporting requirements. (i) Owners 
will complete and submit to the Agen-
cy tenant certifications to document 
tenant income and eligibility. 

(ii) Owners will complete and submit 
monthly to the Agency a project work-
sheet for operating assistance. 

(iii) Owners must submit an annual 
planning budget to the Agency prior to 
the project’s fiscal year. 

§ 3560.575 Rental structure and 
changes. 

Off-farm labor housing is subject to 
the tenant contribution and rental unit 
rent requirements for Plan II housing 
established under subpart E of this 
part, except where seasonal housing 
will be occupied for less than a 3-month 
period. In such instances the best 
available and practical income 
verification methods may be used with 
prior approval of the Agency. 

§ 3560.576 Occupancy restrictions. 
(a) Restrictions on conditions of occu-

pancy. (1) No borrower or grantee will 
be permitted to require that an occu-
pant work on any particular farm or 
for any particular owner or interest as 
a condition of occupancy of the hous-
ing. 

(2) Tenant selection should be in ac-
cordance with the loan agreement, sub-
part D of this part and § 3560.577. 

(3) No borrower or grantee will dis-
criminate, or permit discrimination by 
any agent, lessee, or other operator in 
the use or occupancy of the housing or 
related facilities because of race, color, 
religion, sex, age, disability, familial 
status, or national origin. 

(b) Eligible households. To be eligible 
for occupancy in off-farm labor hous-
ing, households must meet the fol-
lowing requirements. 

(1) Occupational. An eligible house-
hold must include a domestic tenant or 
co-tenant farm laborer, a retired do-
mestic farm laborer, or a disabled do-
mestic farm laborer. 

(2) Income. The household must meet 
the definition of income eligible as es-
tablished in § 3560.152 and the tenant or 
co-tenant must receive a substantial 
portion of income from farm labor em-
ployment. To determine if a substan-

tial portion of income is from farm 
labor employment, the following meas-
ures will be used. 

(i) For housing rented to farm labor-
ers and owned by public bodies, public 
or private nonprofit organizations, and 
limited partnerships when charging 
rent. 

(A) Actual dollars earned from farm 
labor by domestic farm laborers other 
than migrant farmworkers must equal 
at least 65 percent of the annual in-
come limits indicated for the Standard 
Federal regions as published by the 
Agency for their particular region of 
the country. For migrant farmworkers 
living in seasonal housing the actual 
dollars earned from farm labor by a do-
mestic farm laborer must equal at 
least 50 percent of annual income lim-
its indicated for the Standard Federal 
regions, as published by the Agency. 

(B) An alternate measure for deter-
mining substantial portion of income 
when actual earnings are not available 
may be the duration of time a farm la-
borer worked on a farm or other farm-
ing enterprise as a domestic farm-
worker during the preceding 12 months. 
In order to be considered as substantial 
the farm laborer must have worked at 
least 110 whole days in farm work. For 
purposes of this section one whole day 
is the equivalent of at least 7 hours. 
When using a period of more than 1 
year, a yearly average must amount to 
at least 110 days per year. 

(ii) For housing owned by a farmer, 
family-farm partnership, family-farm 
corporation, or an association of farm-
ers which was initially provided on a 
non-rental basis, a substantial portion 
of income is earned when housing is 
provided by the owner as part of em-
ployment compensation for farm labor. 

(iii) When a natural disaster has oc-
curred, such as a drought, flood, freeze, 
etc., figures for the 12 months pre-
ceding such disaster will be used to de-
termine substantial portion of income 
under paragraph (b)(2) of this section. 

(iv) The tenant who qualifies as a do-
mestic farm laborer residing in a prop-
erty with a nonrestrictive farm labor 
clause in the mortgage covenants must 
not have adjusted income which ex-
ceeds the moderate income limit for 
the appropriate household size and ap-
propriate geographical area. 
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(3) Occupancy. The household must 
remain in compliance with the bor-
rower’s occupancy policy as established 
in § 3560.155. 

(c) Tenant eligibility requirements for 
operating assistance rents. To be eligible 
for operating assistance rents, tenants 
must meet the rental assistance eligi-
bility requirements described in 
§ 3560.573 and in § 3560.252. 

(d) Ineligible tenants. Tenants who, at 
any time, fail to meet all the require-
ments in paragraph (b) of this section 
will be deemed ineligible for occupancy 
in off-farm labor housing. Ineligible 
tenants in off-farm labor housing will 
be addressed in accordance with the re-
quirements of § 3560.158. 

(e) Non-farm laborer tenants. When 
there is a diminished need for housing 
for persons or families in the above 
categories, units in off-farm labor 
housing complexes may be made avail-
able to persons or families eligible for 
occupancy under § 3560.152. Eligible ten-
ants under this section may occupy the 
labor housing until such time the units 
are again needed by persons or families 
eligible under paragraph (b) of this sec-
tion. As the basis for Agency approval 
or disapproval of the borrower’s deter-
mination of diminished need, the bor-
rower must submit a current analysis 
of need and demand to the Agency, 
identical to the market analysis that is 
required of loan applicants in the loan 
origination process. The borrower’s de-
termination and the State Director’s 
recommendation should be forwarded 
to the National Office for concurrence. 
The procedures specified in § 3560.158 
shall be followed when tenants are re-
quired to vacate housing to allow for 
occupancy by persons eligible under 
paragraph (b) of this section. 

§ 3560.577 Tenant priorities for labor 
housing. 

Tenant occupancy in off-farm labor 
housing is based on eligible farm labor 
certified through the income certifi-
cation process required by § 3560.152 and 
is prioritized in the following order. 

(a) First priority is to be given to eli-
gible active farm laborer households 
with first priority going to very low-in-
come households, next priority to low- 
income households, and last to mod-
erate-income households. 

(b) Second priority is given to retired 
domestic farm laborer households and 
disabled domestic farm laborer house-
holds who were active in the local farm 
labor market area at the time of retir-
ing or becoming disabled. Occupancy 
priority will be given in accordance 
with paragraph (a) of this section. 

(c) Third priority is to be given to re-
tired domestic farm laborer households 
and disabled domestic farm laborer 
households who were not active in the 
local farm labor market at the time of 
retiring or becoming disabled. Occu-
pancy priority will be given in accord-
ance with paragraph (a) of this section. 

§ 3560.578 Financial management of 
labor housing. 

The requirements established in sub-
part G of this part will apply to all off- 
farm labor housing. 

§ 3560.579 Servicing off-farm labor 
housing. 

The requirements established in sub-
parts I and J of this part will apply to 
all off-farm labor housing. Servicing 
according to subparts I and J of this 
part shall apply throughout the term 
of the loan or grant, whichever is 
longer. 

§§ 3560.580–3560.599 [Reserved] 

§ 3560.600 OMB control number. 

The information collection require-
ments contained in this regulation 
have been approved by the Office of 
Management and Budget (OMB) and 
have been assigned OMB control num-
ber 0575–0189. Public reporting burden 
for this collection of information is es-
timated to vary from 15 minutes to 18 
hours per response, including time for 
reviewing instructions, searching exist-
ing data sources, gathering and main-
taining the data needed, and com-
pleting and reviewing the collection of 
information. A person is not required 
to respond to a collection of informa-
tion unless it displays a currently valid 
OMB control number. 

VerDate Sep<11>2014 09:11 Apr 13, 2017 Jkt 241026 PO 00000 Frm 00589 Fmt 8010 Sfmt 8010 Y:\SGML\241026.XXX 241026pm
an

gr
um

 o
n 

D
S

K
3G

D
R

08
2P

R
O

D
 w

ith
 C

F
R



580 

7 CFR Ch. XXXV (1–1–17 Edition) § 3560.601 

Subpart M—On-Farm Labor 
Housing 

§ 3560.601 General. 
This subpart contains the require-

ments for making loans for on-farm 
labor housing and for ongoing oper-
ation and management of on-farm 
labor housing. Unless otherwise speci-
fied in this subpart, the requirements 
of subparts A through K, N, O, and P of 
this part will apply in addition to re-
quirements given in this subpart. 

§ 3560.602 Program objectives. 
In addition to the objectives stated 

in § 3560.52, on-farm labor housing funds 
will be used to increase: 

(a) The supply of affordable housing 
for farm labor; and 

(b) The ability of the farmer to pro-
vide affordable, decent, safe and sani-
tary housing for farm workers. 

§ 3560.603 Loan purposes. 
On-farm labor housing loans may be 

made only for the purposes established 
in § 3560.553. Grants are not available 
for on-farm labor housing. 

§ 3560.604 Restrictions on use of funds. 
On-farm labor housing loans may not 

be used for any purpose prohibited by 
§ 3560.54 except § 3560.54(a)(1). On-farm 
labor housing may be used to serve mi-
grant workers. In addition, on-farm 
labor housing loan funds may not be 
used to provide housing for members of 
the immediate family of the applicant 
when the applicant is an individual 
farm owner, family farm corporation, 
family farm partnership, or a member 
of an association of farmers. Imme-
diate family includes mother, father, 
brothers, sisters, sons, and daughters of 
the applicant and spouse. 

§ 3560.605 Eligibility requirements. 
(a) To be eligible for an on-farm labor 

housing loan, the applicant must meet 
the requirements of § 3560.55(a) with the 
exception of § 3560.55(a)(1), (5), and (6) 
and the following requirements. 

(1) The applicant must be a farm 
owner, family farm partnership, family 
farm corporation, or an association of 
farmers engaged in agricultural or 
aquacultural farming operations whose 

farming operations demonstrate a need 
for on-farm labor housing and who will 
own the housing and operate it on a 
nonprofit basis. 

(2) The applicant must agree to use 
the labor housing to engage in the 
farming operations of the individual 
farm owner applicant, or in the farm-
ing operations of its members if it is a 
family farm corporation or partner-
ship, or an association of farmers. 

(3) The applicant must, as deter-
mined by the Agency, be unable to pro-
vide the necessary housing from the 
applicant’s own resources and be un-
able to obtain credit from any other 
source upon terms and conditions 
which the applicant could reasonably 
be expected to fulfill. If the applicant 
is an association of farmers or family 
farm corporation or partnership, the 
individual members, individually and 
jointly, must be unable to provide the 
necessary housing by utilizing their 
own resources and be unable, by pledg-
ing their personal liability, to obtain 
other credit that would enable them to 
provide housing for farm workers at 
rental rates they can afford to pay. The 
individual resources of family farm 
corporation or partnership members 
with less than a 10 percent corporate or 
partnership interest should not be con-
sidered when determining if the appli-
cant can obtain credit elsewhere. 

(b) The Agency may make an excep-
tion to the requirement that an indi-
vidual farm owner, family farm cor-
poration, family farm partnership or 
an association of farmers be unable to 
obtain the necessary credit elsewhere 
when all of the following conditions 
exist: 

(1) There is a housing need in the 
area for domestic farmworkers who are 
migrants and the applicant will provide 
such housing; and 

(2) There are no qualified state or po-
litical subdivisions or public or private 
nonprofit organizations available, or 
likely to become available within 12 
months of the application, that are 
willing and able to provide the housing. 

(c) When an applicant is determined 
eligible under paragraph (b) of this sec-
tion, the interest rate for such loans 
will be determined in accordance with 
7 CFR part 1810, subpart A. 
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(d) On-farm labor housing that con-
sists of buildings with less than three 
units is not subject to the requirement 
that five percent of the units be con-
structed as fully accessible units, as 
described in § 3560.60(d). 

§ 3560.606 Application requirements 
and processing. 

(a) On-farm labor housing loan appli-
cations will be processed according to 7 
CFR part 1940, subpart L. Applicants 
must submit an application in an 
Agency-approved format that ade-
quately documents the need for the 
housing and the eligibility of the appli-
cant. 

(b) The applicant must certify that 
the farm workers for which the housing 
is intended are or will be involved in 
the applicant’s agricultural or 
aquacultural farming operations. 

(c) The applicant must certify that 
housing operations will be conducted in 
a non-profit manner such that income 
from the housing does not exceed eligi-
ble expenses associated with the hous-
ing. Eligible expenditures for the hous-
ing include, but are not limited to 
housing repairs and upkeep, payment 
of installments on the loan, taxes, in-
surance and reserves and other essen-
tial uses needed for success of the oper-
ations. 

§ 3560.607 [Reserved] 

§ 3560.608 Site and construction re-
quirements. 

(a) General. Cost and development 
standards for on-farm labor housing 
will be consistent with the require-
ments, standards, and cost limits speci-
fied in subpart B of this part, if the 
housing is a multi-family housing type 
structure, or consistent with section 
502 of the Housing Act of 1949, if the 
housing is a single family type struc-
ture. 

(b) Permanent units. On-farm labor 
housing occupied for 8 months or more 
of the year will be required to meet the 
following requirements. 

(1) Housing may be multi-family or 
single family in type and may be lo-
cated on the farm away from farm 
service buildings, or in the nearby com-
munity. Single-family type housing is 
defined as an individual or a group of 

individual single family detached 
dwelling units. All sites and housing 
shall be planned and constructed in ac-
cordance with 7 CFR part 1924, subparts 
A and C. 

(2) Sites must be accessible from a 
public road, when feasible. 

(c) Seasonal units. On-farm labor 
housing occupied for less than 8 
months of the year will be considered 
seasonal housing. Such housing must 
meet the following requirements. 

(1) Housing designed for seasonal oc-
cupancy may be either single family or 
multi-family. 

(2) Seasonal housing may be con-
structed in accordance with exhibit I of 
7 CFR part 1924, subpart A. If con-
structed in accordance with exhibit I, 
the housing must be suitable to allow 
for conversion to full-year occupancy if 
the need for migrant farmworkers in 
the area declines. 

(d) Accessibility. On-farm labor hous-
ing that consists of buildings with less 
than three units, need not meet the re-
quirement that five percent of the 
units be constructed as fully accessible 
units, as described in § 3560.60(d). This 
does not, however, eliminate any other 
accessibility requirements. 

§ 3560.609 [Reserved] 

§ 3560.610 Security. 
(a) Security instruments must meet 

the requirements established under 
§ 3560.560. 

(b) When feasible, the on-farm labor 
housing will be located on a tract of 
land that is surveyed such that, for se-
curity purposes, it is considered sepa-
rate and distinct from the farm. The 
security for the loan must include a 
lien on the tract of land where the on- 
farm labor housing is located and the 
security must have adequate value to 
protect the Federal government’s in-
terest. The Agency will seek a first or 
parity lien position on Agency-financed 
property in all instances, however, the 
Agency may accept a junior lien posi-
tion if the Federal government’s inter-
ests are adequately secured. 

(c) The Agency will determine the 
value of the security for the loan in ac-
cordance with 7 CFR part 1922, subpart 
B if the farm is used as security or in 
accordance with section 502 of the 
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Housing Act of 1949, if only the on-farm 
labor housing and related land is used 
for security. 

(d) If necessary to provide adequate 
security for the loan, the Agency may 
require that any household furnishings 
purchased with loan funds also be se-
cured. 

(e) Personal liability and recourse 
will be required of all borrowers, in-
cluding the individual members, stock-
holders or partners of an association of 
farmers, family farm corporations or 
partnerships, respectively. 

§ 3560.611 Technical, legal, insurance 
and other services. 

When technical, legal, insurance, or 
services are required for development 
of on-farm labor housing, applicants 
must comply with the applicable re-
quirements of § 3560.62. Regarding in-
surance coverage, the requirements of 
§ 3560.62(d) apply to on-farm labor hous-
ing. 

§ 3560.612 Loan limits. 

The maximum loan amount will be 
100 percent of the allowable total de-
velopment costs of on-farm labor hous-
ing and related facilities subject to 
§§ 3560.603, 3560.604 and 3560.608. 

§ 3560.613 [Reserved] 

§ 3560.614 Reserve accounts. 

When on-farm labor housing oper-
ations include 12 or more units, the 
Agency will require such properties to 
comply with the reserve account re-
quirements in § 3560.65. 

§ 3560.615 Participation with other 
funding sources. 

The Agency encourages the use of 
other funding sources in conjunction 
with on-farm labor housing loans. Use 
of such financing in conjunction with 
an on-farm labor housing loan is sub-
ject to the approval of the Agency and 
must comply with the requirements of 
§ 3560.66. 

§ 3560.616 Rates and terms. 

(a) The interest rate for on-farm 
labor housing loans will be 1 percent. 

(b) The term of the on-farm labor 
housing loan will not exceed 33 years. 

(c) Loan amortization for on-farm 
labor housing may be on a monthly or 
an annual basis. 

§ 3560.617 [Reserved] 

§ 3560.618 Supplemental requirements 
for on-farm labor housing. 

The management plan for on-farm 
labor housing operated on a seasonal 
basis must have specific opening and 
closing dates. During the off-season, 
on-farm labor housing may be used 
under short-term lease provisions. 

§ 3560.619 Supplemental requirements 
for manufactured housing. 

On-farm labor housing loan funds 
used for manufactured housing must 
comply with § 3560.70. Manufactured 
housing located on-farm may consist of 
individual units. 

§ 3560.620 Construction financing. 
The requirements established in 

§ 3560.71 apply to all applications in-
volving on-farm labor housing loans. 

§ 3560.621 Loan closing. 
Applicants for on-farm labor housing 

loans must execute an Agency-ap-
proved loan agreement. In addition, if 
determined appropriate by the Agency, 
on-farm labor housing loans made on 
or after the effective date of this regu-
lation may be subject to the restric-
tive-use provisions as stated in 
§ 3560.72(a)(2)(ii). All other on-farm 
labor housing loans are subject to the 
restrictive-use provisions contained in 
their loan documents and as outlined 
in subpart N of this regulation. 

§ 3560.622 Subsequent loans. 
The requirements established in 

§ 3560.572 apply to all applications for 
on-farm labor housing subsequent 
loans. 

§ 3560.623 Housing management and 
operations. 

Borrowers with on-farm labor hous-
ing loans must: 

(a) Develop and submit to the Agency 
a management plan in a format speci-
fied by the Agency. At a minimum, the 
management plan will detail the bor-
rower’s operational and occupancy 
policies, how the borrower will deal 
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with resident complaints, and how re-
pairs will be completed; and 

(b) Maintain a lease or employment 
contract with each tenant specifying 
employment with the borrower as a 
condition for continued occupancy. 

§ 3560.624 Occupancy restrictions. 
(a) The immediate relatives of the 

borrowers are ineligible occupants for 
on-farm labor housing. 

(b) Occupants must meet the defini-
tion of a domestic farm laborer, as de-
fined in § 3560.11. 

(a) Occupancy of on-farm labor hous-
ing is restricted to employees of the 
borrower unless otherwise approved by 
the Agency. 

(d) With prior written permission of 
the Agency, on-farm labor housing may 
be occupied by ineligible tenants on a 
short-term basis. The permission of the 
Agency must also be for a limited dura-
tion. 

§ 3560.625 Maintaining the physical 
asset. 

On-farm labor housing must meet 
state and local building and occupancy 
codes. 

§ 3560.626 Affirmative Fair Housing 
Marketing Plan. 

On-farm labor housing must meet the 
requirements of § 3560.104. 

§ 3560.627 Response to resident com-
plaints. 

The management plan submitted in 
accordance with § 3560.623 (a) will in-
clude a provision for dealing with resi-
dent complaints. 

§ 3560.628 Establishing and modifying 
rental charges. 

If it becomes necessary to establish 
or modify a shelter cost, the borrower 
must obtain Agency approval as speci-
fied in subpart E of this part. 

§ 3560.629 Security deposits. 
Borrowers that require security de-

posits to be paid by the tenants will be 
required to comply with the require-
ments of § 3560.204. 

§ 3560.630 Financial management. 
Financial information must be sub-

mitted in an Agency-approved format 

and will show operation of the housing 
in a non-profit manner. 

§ 3560.631 Agency monitoring. 
A compliance review and physical in-

spection will be conducted by the 
Agency at least once every 3 years. The 
purpose of this review will be to in-
spect: 

(a) Tenant eligibility documentation; 
(b) Financial information on the op-

eration and management of the labor 
housing, including relevant borrower 
financial materials; 

(c) Payment of taxes, insurance and 
hazard insurance; 

(d) Compliance with the security de-
posit requirements; 

(e) Compliance with the operating 
plan; 

(f) Compliance with the loan agree-
ment; 

(g) Compliance with Agency require-
ments for affordable, decent, safe, and 
sanitary housing; and 

(h) Compliance with civil rights re-
quirements. 

§§ 3560.632–3560.649 [Reserved] 

§ 3560.650 OMB control number. 
The information collection require-

ments contained in this regulation 
have been approved by the Office of 
Management and Budget (OMB) and 
have been assigned OMB control num-
ber 0575–0189. Public reporting burden 
for this collection of information is es-
timated to vary from 15 minutes to 18 
hours per response, including time for 
reviewing instructions, searching exist-
ing data sources, gathering and main-
taining the data needed, and com-
pleting and reviewing the collection of 
information. A person is not required 
to respond to a collection of informa-
tion unless it displays a currently valid 
OMB control number. 

Subpart N—Housing Preservation 
§ 3560.651 General. 

(a) This subpart contains the Agen-
cy’s housing preservation requirements 
as related to prepayment requests and 
restrictive-use provisions (RUPs). The 
requirements of this subpart support 
the Agency’s commitment to the pres-
ervation of decent, safe, sanitary, and 
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affordable multi-family housing (MFH) 
for very low-, low-, and moderate-in-
come households. 

(b) The Agency will coordinate, di-
rect, and monitor the Agency’s MFH 
preservation activities from the Na-
tional Office level. 

§ 3560.652 Prepayment and restrictive- 
use categories. 

(a) Loans with prepayment prohibi-
tions include: 

(1) Initial section 515 loans made on 
or after December 15, 1989, and 

(2) Subsequent loans made on or after 
December 15, 1989, for additional rental 
units. 

(b) Loans without prepayment prohi-
bitions but with restrictive-use provi-
sions include: 

(1) All loans made after December 21, 
1979, but prior to December 15, 1989; 

(2) Subsequent loans made on or after 
December 15, 1989, for purposes other 
than additional rental units; or 

(3) Loans subsequently restricted by 
servicing actions including transfers. 

(c) Loans without prepayment prohi-
bitions or restrictive-use provisions in-
clude all loans made on or before De-
cember 21, 1979 or loans that had re-
strictive-use provisions that have ex-
pired. Such loans are eligible to receive 
incentives subject to the provisions of 
this subpart. 

(d) Loans may be prepaid if another 
loan or grant from the Agency imposes 
the same or more stringent restrictive- 
use provisions on the housing project 
covered by the loan being prepaid. 

§ 3560.653 Prepayment requests. 

(a) Borrowers seeking to prepay an 
Agency loan must submit a written 
prepayment request to the Agency at 
least 180 days in advance of the antici-
pated prepayment date and must ob-
tain Agency approval before the Agen-
cy will accept prepayment. 

(b) Prior to submitting a prepayment 
request, borrowers must take whatever 
actions are necessary to provide the 
following items: 

(1) A clear description of the loan to 
be prepaid, the housing project covered 
by the loan being prepaid, and the re-
quested date of prepayment. 

(2) A statement documenting the bor-
rower’s ability to prepay under the 
terms specified. 

(3) A certification that the borrower 
will comply with any federal, state, or 
local laws or regulations which may re-
late to the prepayment request and a 
statement of actions needed to assure 
such compliance. 

(4) A copy of lease language to be 
used during the period between the 
submission date and the final resolu-
tion of the prepayment request noti-
fying tenant applicants that the owner 
of the housing project has submitted a 
prepayment request to the Agency and 
explaining the potential effect of the 
request on the lease. 

(5) Borrowers are required to submit 
a signed release of information form 
along with the prepayment request. 
The Agency will notify nonprofit orga-
nizations and public bodies involved in 
providing affordable housing or finan-
cial assistance to tenants of the receipt 
of a borrower’s request to prepay their 
loan(s). Additionally, the Agency is to 
notify nonprofit organizations and pub-
lic bodies whenever a borrower, who 
has requested prepayment, is required 
or elects to offer their property for sale 
to a nonprofit or public body. 

(6) A certification that the borrower 
has notified all governmental entities 
involved in providing affordable hous-
ing or financial assistance to tenants 
in the project and that the borrower 
has provided a statement specifying 
how long financial assistance from 
such parties will be provided to tenants 
after prepayment. 

(7) A statement affirming that units 
in the property applying for prepay-
ment will continue to be available for 
rent by eligible residents during the 
prepayment process. 

(c) The Agency will review complete 
requests to determine if: 

(1) The loan is eligible for prepay-
ment under § 3560.652(b); 

(2) The borrower has the ability to 
prepay; and 

(3) The borrower has complied or has 
the ability to comply with applicable 
Federal, state, and local laws related 
to the prepayment request. 

(d) If a prepayment request lacks full 
and complete information on any item, 
the Agency will return the prepayment 
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request to the borrower with a letter 
citing the deficiencies in the prepay-
ment request. The Agency will offer 
borrowers an opportunity, within 30 
days following the date of the return, 
to address the reasons given by the 
Agency for the return of the prepay-
ment request and will allow the bor-
rower to submit a revised prepayment 
request. 

(e) If the Agency determines that the 
prepayment request appropriately sat-
isfies all the conditions listed in para-
graph (d) of this section, the Agency 
will process the prepayment request 
and make a reasonable effort to enter 
into a new restrictive-use agreement 
with the borrower in accordance with 
§ 3560.662 or § 3560.655. If the Agency de-
termines that a loan is ineligible for 
prepayment or the borrower does not 
have the ability to prepay, the Agency 
will return the prepayment request to 
the borrower with a written expla-
nation of the Agency’s determinations. 

[69 FR 69106, Nov. 26, 2004, as amended at 73 
FR 65506, Nov. 4, 2008] 

§ 3560.654 Tenant notification require-
ments. 

(a) Within 30 calendar days of receiv-
ing a complete prepayment request, 
the Agency will send a prepayment re-
quest notice to each tenant in the 
housing project. Borrowers must post 
the Agency’s prepayment request no-
tice in public areas throughout the 
housing project from the date of the 
notice until the final resolution of the 
prepayment request. The prepayment 
request notice will establish a date and 
place where tenants may meet with the 
Agency to discuss the prepayment re-
quest and will advise tenants that: 

(1) They may review all information 
submitted with the prepayment re-
quest except financial information re-
garding the borrower entity, which the 
Agency will withhold from tenant re-
view unless given written permission 
for the release of the information from 
the borrower; and, 

(2) They have 30 days from the date 
of the prepayment request notice to 
give the Agency comments on the pre-
payment request. 

(b) Borrowers may provide a prepay-
ment request notice of their own di-
rectly to tenants and may establish a 

date and place where tenants may meet 
with the borrower to discuss the pre-
payment request. The Agency and 
other providers of housing assistance 
for very-low, low, and moderate-in-
come households may attend a bor-
rower’s prepayment request meeting 
with tenants. 

(c) If the Agency agrees to accept 
prepayment on a loan, the Agency will 
send a prepayment acceptance notice 
to each tenant in the housing project 
at least 60 days prior to the prepay-
ment date. Borrowers must post copies 
of the Agency’s prepayment acceptance 
notice in public areas throughout the 
housing project until prepayment is 
made. If the prepayment acceptance 
was based on a borrower’s agreement 
to comply with restrictive-use provi-
sions, the notice will describe the re-
strictive-use provisions that will apply 
to the housing project after prepay-
ment and the tenant’s rights to en-
forcement of the provisions. 

(d) If the borrower withdraws the pre-
payment request, the Agency will pro-
vide a prepayment request cancellation 
notice to each tenant in the housing 
project. Borrowers must post copies of 
the prepayment request cancellation 
notice in the public areas throughout 
the housing project for a period of 60 
days following the date of the prepay-
ment request cancellation notice. 

(e) If the borrower agrees to accept 
incentives and restrictive-use provi-
sions, the Agency will notify each ten-
ant, in writing, of the agreement and 
provide a description of the restrictive- 
use provision. 

(f) If a borrower agrees to sell a hous-
ing project involved in a prepayment 
request to a nonprofit organization or 
public body, the Agency will notify 
each tenant, in writing, of the proposed 
sale to a nonprofit organization or pub-
lic body and will explain the time-
frames involved with the proposed sale, 
any potential impact on tenants, and 
the actions tenants may take to allevi-
ate any adverse impact. Borrowers 
must post copies of the Agency’s pro-
posed sale notice in public areas 
throughout the housing project until 
the housing project is sold or the offer 
to sell is withdrawn. 
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(g) If a tenant applicant signs a lease 
in a housing project for which a pre-
payment request has been submitted, 
the borrower must provide the tenant 
with copies of all notifications pro-
vided to tenants by the Agency or the 
borrower prior to the tenant’s occu-
pancy in the housing project. 

(h) If a borrower is unable to sell a 
housing project involved in a prepay-
ment request to a nonprofit organiza-
tion or public body within 180 days as 
specified in § 3560.659, the Agency will 
send a notice to each tenant in the 
housing project explaining the poten-
tial impact of the borrower’s inability 
to sell the housing project on tenants 
and the actions tenants may take to 
alleviate any adverse impact. Bor-
rowers must post the Agency’s notice 
in public areas throughout the housing 
project for a period of 60 days following 
the date of the notice. 

§ 3560.655 Agency requested extension. 
Before accepting an offer to prepay 

from a borrower with a restricted loan, 
the Agency must first make a reason-
able effort to enter into a new restric-
tive-use agreement with the borrower. 
Under this agreement, the borrower 
would make a binding commitment to 
extend the low-income use of the hous-
ing and related facilities for 20 years 
for loans with interest credit, begin-
ning on the date on which the new 
agreement is executed. If the borrower 
is unwilling to enter into a new restric-
tive-use provisions and restrictive-use 
agreement, the Agency should proceed 
to take the actions described in 
§ 3560.658. 

§ 3560.656 Incentives offers. 
(a) The Agency will offer a borrower, 

who submits a prepayment request 
meeting the conditions of § 3560.653(d), 
incentives to agree to the restrictive- 
use period in § 3560.662 if the following 
conditions are met: 

(1) The market value of the housing 
project is determined by the Agency, 
based on an appraisal conducted in ac-
cordance with subpart P of this part. 

(2) There are no restrictive-use agree-
ments or prepayment prohibitions in 
effect. 

(b) Specific incentives offered will be 
based on the Agency’s assessment of: 

(1) The value of the housing project 
as determined by the Agency based on 
an ‘‘as-is’’ market value appraisal con-
ducted in accordance with subpart P of 
this part; 

(2) An incentive amount that will 
provide a fair return to the borrower; 

(3) An incentive amount that will not 
cause basic rents at the housing 
project to exceed conventional rents 
for comparable units; except that when 
determined necessary by the Agency to 
allow for decent, safe and sanitary 
housing to be provided in market areas 
where conventional rents are not suffi-
cient to cover necessary operating, 
maintenance, and reserve costs. Basic 
rents may be allowed to exceed com-
parable rents for conventional units, 
but in no case by more than 150% of the 
comparable rent for conventional unit 
rent level; and 

(4) An incentive amount that will be 
the least costly alternative for the 
Federal Government while being con-
sistent with the Agency’s commitment 
to the preservation of housing for very- 
low, low, and moderate income house-
holds in rural areas. 

(c) The Agency may offer the fol-
lowing incentives: 

(1) The Agency may increase the bor-
rower’s annual return on equity by one 
of the following two methods. The ac-
tual withdrawal of the return remains 
subject to the procedures and condi-
tions for withdrawal specified in sub-
part G of this part. 

(i) The Agency may recognize the 
borrower’s current equity in the hous-
ing project. The equity will be deter-
mined using an Agency accepted ap-
praisal based on the housing project’s 
value as unsubsidized conventional 
housing. 

(ii) When a current appraisal indi-
cates an equity loan can not be made, 
the Agency may recognize the bor-
rower’s current equity in the housing 
project at the higher of the original 
rate of return or the current 15-year 
Treasury bond rate plus 2 percent 
rounded to the nearest one-quarter per-
cent. The equity will be determined 
using the most recent Agency accepted 
appraisal of the housing project prior 
to receiving the prepayment request. 

(2) The Agency may agree to convert 
projects without interest credit or with 
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Plan I interest credit to Plan II inter-
est credit or increase the interest cred-
it subsidy for loans with Section 8 as-
sistance to lower the interest rate on 
the loan and make basic rents more fi-
nancially feasible. 

(3) The Agency may offer additional 
rental assistance, or an increase in as-
sistance provided under existing con-
tracts under §§ 521(a)(2), 521(a)(5) of the 
Housing Act of 1949 (42 U.S.C. 
1490a(a)(2)) or section 8 of the United 
States Housing Act of 1937 (42 U.S.C. 
§ 1437f). 

(4) The Agency may make an equity 
loan to the borrower. The equity loan 
must not adversely affect the bor-
rower’s ability to repay other Agency 
loans held by the borrower and must be 
made in conformance with the fol-
lowing requirements: 

(i) The equity loan must not exceed 
the difference between the current un-
paid loan balance and 90 percent of the 
housing project’s value as determined 
by an ‘‘as-is’’ market value appraisal 
conducted in accordance with subpart 
P of this part. 

(ii) Borrowers with farm labor hous-
ing loans are not eligible to receive eq-
uity loans as incentives. 

(iii) If an incentive offer for an eq-
uity loan is accepted, the equity loan 
may be processed and closed with the 
borrower or any eligible transferee. 

(iv) Excess reserve funds will be used 
to reduce the amount of an equity loan 
offered to a borrower. 

(v) Equity loans may not be offered 
unless the Agency determines that 
other incentives are not adequate to 
provide a fair return on the investment 
of the borrower to prevent prepayment 
of the loan or to prevent displacement 
of project tenants. 

(5) The Agency will offer rental as-
sistance to protect tenants from rent 
overburden caused by any rent increase 
as a result of a borrower’s acceptance 
of an incentive offer or tenants who are 
currently overburdened. 

(6) In housing projects with project- 
based section 8 assistance, the Agency 
may permit the borrower to receive 
rents in excess of the amounts deter-
mined necessary by the Agency to de-
fray the cost of long-term repair or 
maintenance of such a project. 

(d) The Agency must determine that 
the combination of assistance provided 
is necessary to provide a fair return on 
the investment of the borrower and is 
the least costly alternative for the 
Federal Government. 

(e) At the time a specific incentive 
offer is developed, the Agency must 
take into consideration the costs of 
any deferred maintenance, items in the 
housing project’s operating budget, and 
any expected long-term repair or re-
placement costs based on a capital 
needs assessment developed in accord-
ance with § 3560.103(c). Deferred mainte-
nance may include specific items iden-
tified in previous Agency inspections 
where the borrower has had the oppor-
tunity and resources available to take 
corrective actions and did not. 

(1) Deferred maintenance does not in-
clude routine repair and replacement 
that results from normal wear and tear 
of the physical asset. The amount re-
quired for the reserve account to be 
considered fully funded will be adjusted 
accordingly. To determine if basic 
rents exceed conventional rents for 
comparable units in the area, monthly 
contributions necessary to obtain the 
adjusted fully funded reserve account 
will be included in the calculation of 
basic rents. 

(2) Deferred maintenance including 
any deficiencies identified in project 
compliance with section 504 of the Re-
habilitation Act of 1973 must be ad-
dressed as part of the development of 
the incentive and must be completed as 
part of an acceptance agreement of any 
incentive. 

(f) Existing loans must be consoli-
dated, provided consolidation retains 
the Agency’s lien position, and reamor-
tized in accordance with subparts I and 
J of this part, provided it maintains 
feasibility of the housing for the ten-
ants or reduces the debt service or the 
level of monthly rental assistance. 

(g) The borrower must accept or re-
ject the incentive offer within 30 days. 
If no answer to the offer is received 
within 30 days, the Agency may con-
sider the incentive offer to be rejected. 

(1) If the borrower accepts the incen-
tive offer, procedures outlined in 
§ 3560.657 must be followed. 
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(2) If the borrower rejects the incen-
tive offer, the borrower must comply 
with requirements listed in § 3560.658. 

[69 FR 69106, Nov. 26, 2004, as amended at 73 
FR 65506, Nov. 4, 2008] 

§ 3560.657 Processing and closing in-
centive offers. 

(a) Borrower responsibilities. If a bor-
rower accepts the Agency’s offer of in-
centives, the borrower must complete 
the following actions: 

(1) Subject to the Agency’s approval, 
the borrower must legally restrict the 
use of the project in accordance with 
and for the number of years stated in 
§ 3560.662. 

(2) If the incentive offer accepted in-
cludes an equity loan, the borrower 
must complete an application for the 
equity loan, and the borrower must 
continue to qualify as an eligible bor-
rower or transferee in accordance with 
subpart B of this part. 

(3) If the incentive offer accepted in-
cludes rent increases, the borrower 
must follow the rent increase require-
ments established in subpart E of this 
part. 

(b) Waiting lists. If funds for compo-
nents of incentive offers are limited, 
the Agency will establish a waiting list 
of accepted incentive offers for funding 
in the date order that the complete 
prepayment request was received. 

(c) Unfunded incentive offers. If the 
borrower accepts the incentive offer 
but the Agency is unable to fund the 
incentive within 15 months, the bor-
rower may choose one of the following 
actions: 

(1) The borrower may offer to sell the 
housing project in accordance with 
§ 3650.659. In this case the borrower will 
be removed from the list of borrowers 
awaiting incentives. 

(2) The borrower may stay on the list 
of borrowers awaiting incentives until 
the borrower’s incentive offer is fund-
ed. The Agency will not negotiate the 
incentive offer; but, at a borrower’s re-
quest, may adjust the incentive 
amount to reflect an updated appraisal, 
loan balance, and terms of third party 
financing. 

(3) The borrower may withdraw the 
prepayment request and be removed 
from the list of borrowers awaiting in-
centives and either continue operating 

the housing project for program pur-
poses and in accordance with Agency 
requirements or continue processing 
their prepayment process in accord-
ance with § 3560.658. If the borrower 
chooses to withdraw their request, the 
borrower may resubmit an updated pre-
payment request, at any time, and re-
peat the prepayment process in accord-
ance with this subpart. 

(4) The borrower may elect to obtain 
a third-party equity loan provided 
rents will not exceed comparable rents 
in the market area. 

§ 3560.658 Borrower rejection of the 
incentive offer. 

(a) If a borrower rejects the incentive 
package offered by the Agency or an 
Agency request to extended restrictive- 
use provisions, made in accordance 
with § 3560.662, the loan will only be 
prepaid if the borrower elects to agree 
to the following: 

(1) The borrower agrees to sign re-
strictive-use provisions to extend re-
strictive-use by 10 years from the date 
of prepayment, and at the end of the 
restrictive-use period offer to sell the 
housing to a qualified nonprofit organi-
zation or public body in accordance 
with § 3560.659. 

(2) If housing opportunities for mi-
norities would be lost as a result of 
prepayment, the borrower will offer to 
sell the housing to a qualified non-
profit organization or public body in 
accordance with § 3560.659. 

(b) If the borrower does not elect or 
agree to enter an agreement in accord-
ance with paragraph (a) of this section, 
then the Agency will assess the impact 
of prepayment on two factors: housing 
opportunities for minorities and the 
supply of decent, safe, sanitary, and af-
fordable housing in the market area. 
The Agency will review relevant infor-
mation to determine the availability of 
comparable affordable housing for ex-
isting tenants in the market area and 
if minorities in the project, on the 
waiting list or in the market area will 
be disproportionately adversely af-
fected by the loss of the affordable 
rental housing units. 

(1) If restrictive-use provisions are in 
place, the borrower will agree to sign 
the restrictive-use provisions, as deter-
mined by the Agency, and at the end of 
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the restrictive-use period, offer to sell 
the housing to a qualified nonprofit or-
ganization or public body in accord-
ance with § 3560.659. 

(2) If the Agency determines that pre-
payment will have an adverse impact 
on minorities, then the borrower must 
offer to sell to a qualified nonprofit or-
ganization or public body in accord-
ance with the provisions of paragraph 
(a) of this section. 

(3) If the Agency determines that the 
prepayment will not have an adverse 
effect on housing opportunities for mi-
norities but there is not an adequate 
supply of decent, safe, and sanitary 
rental housing affordable to program 
eligible tenant households in the mar-
ket area, the loan may be prepaid only 
if the borrower agrees to sign restric-
tive-use provisions, as determined by 
the Agency, to protect tenants at the 
time of prepayment. 

(4) If the Agency determines that 
there is no adverse impact on minori-
ties and there is an adequate supply of 
decent, safe, and sanitary rental hous-
ing affordable to program eligible ten-
ant households in the market area the 
prepayment will be accepted with no 
further restriction. 

(c) If the borrower agrees to the re-
strictive-use provisions, as determined 
by the Agency, the applicable language 
must be included in the release docu-
ments and the borrower must execute a 
restrictive-use agreement acceptable 
to the Agency and a deed restriction. 

(d) If the borrower will not agree to 
applicable restrictive-use provisions, as 
determined by the Agency, the bor-
rower must offer to sell to a nonprofit 
or public body in accordance with 
§ 3560.659 or withdraw their prepayment 
request. 

[69 FR 69106, Nov. 26, 2004, as amended at 73 
FR 65506, Nov. 4, 2008] 

§ 3560.659 Sale or transfer to nonprofit 
organizations and public bodies. 

(a) Sales price. For the purposes of es-
tablishing a sales price when a bor-
rower is required or elects to sell a 
housing project to a nonprofit organi-
zation or public body, two independent 
appraisals will be ordered, one by the 
Agency and one by the borrower. Both 
appraisals will conclude market value 
and be in accordance with subpart P of 

this part. If the borrower’s assessment 
of the Agency’s appraised market value 
indicates that no further appraisal is 
needed, the borrower may agree to ac-
cept the Agency’s appraisal. 

(1) The expense of the borrower’s ap-
praisal shall be borne by the borrower. 
The appraiser selected may not have an 
identity of interest with the borrower. 

(2) If the two appraisers fail to agree 
on the market value, the Agency and 
the borrower will jointly select an ap-
praiser whose appraisal will be binding 
on the Agency and the borrower. The 
Agency and the borrower shall jointly 
fund the cost of the appraisal. 

(b) Marketing to nonprofit organiza-
tions and public bodies. If a borrower 
must offer the property for sale to a 
nonprofit organization or public body 
under this paragraph, the borrower 
must take the following actions to in-
form appropriate entities of the sale: 

(1) The borrower must advertise and 
offer to sell the project for a minimum 
of 180 days. The borrower may choose 
to suspend advertising and other sales 
efforts while eligibility of an interested 
purchaser is determined. If the pur-
chaser is determined to be ineligible, 
the borrower must resume advertising 
for the balance of the required 180 days. 

(2) The Agency will assist the bor-
rower in initially notifying nonprofit 
organizations and public bodies. 

(3) The borrower must provide the 
nonprofit organizations and public bod-
ies contacted with sufficient informa-
tion regarding the housing project and 
its operations for interested purchasers 
to make an informed decision. The in-
formation provided must include the 
minimum value of the housing project 
based on the market value determined 
in accordance with paragraph (a) of 
this section. 

(4) If an interested purchaser re-
quests additional information con-
cerning the housing project, the bor-
rower must promptly provide the re-
quested materials. 

(c) Preference for local nonprofit and 
public bodies. Local nonprofit organiza-
tions and public bodies have priority 
over regional and national nonprofit 
organizations and public bodies. The 
Agency may determine that no local 
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nonprofit organizations or public bod-
ies are available to purchase the hous-
ing project. After this determination, 
the borrower may accept an offer from 
a regional or national nonprofit organi-
zation or public body. 

(d) Eligible nonprofit organizations. To 
be eligible to purchase properties under 
the conditions of this subpart, non-
profit organizations may not have 
among its officers or directorate any 
persons or parties with an identity-of- 
interest (or any persons or parties re-
lated to any person with identity-of-in-
terest) in loans financed under section 
515 that have been prepaid. In addition 
to local nonprofit organizations, eligi-
ble nonprofit organizations include re-
gional or national nonprofit organiza-
tions or public bodies provided no part 
of the net earnings of which accrue to 
the benefit of any member, founder, 
contributor or individual. 

(e) Requirements for nonprofit organi-
zations and public bodies. To purchase 
and operate a housing project, a non-
profit organization or public body must 
meet the following requirements: 

(1) The purchaser must agree to 
maintain the housing project for very 
low- and low-income families or per-
sons for the remaining useful life of the 
housing and related facilities. However, 
currently eligible moderate-income 
tenants will not be required to move. 

(2) The purchaser must agree that no 
subsequent transfer of the housing 
project will be permitted for the re-
maining useful life of the housing 
project unless the Agency determines 
that the transfer will further the provi-
sion of housing for low-income house-
holds, or there is no longer a need for 
the housing project. Language to be in-
cluded in the deed, conveyance instru-
ment, loan resolution, and assumption 
agreement (as applicable) is provided 
in § 3560.662. 

(3) The purchaser must demonstrate 
financial feasibility of the housing 
project including anticipated funding. 

(4) The purchaser must certify to the 
Agency that no identity-of-interest re-
lationships in accordance with 
§ 3560.102(g). The purchaser must not 
have any identity of interest with the 
seller or any borrower that has pre-
viously prepaid or requested prepay-
ment of an Agency MFH loan. 

(5) The purchaser must complete an 
Agency-approved application and ob-
tain Agency approval in accordance 
with subpart B of this part. 

(6) The purchaser must make a ;good 
faith offer taking into consideration 
the value of the housing project as de-
termined in accordance with paragraph 
(a) of this section. 

(f) Selection priorities. If more than 
one qualified nonprofit organization or 
public body submits an offer to pur-
chase the project at the same time, pri-
ority will be given to local nonprofit 
organizations and public bodies over 
regional and national nonprofit organi-
zations or public bodies. When select-
ing between offers equally meeting all 
other criteria, the borrower will first 
consider the success of the nonprofit 
organization’s or public body’s pre-
vious experience in developing and 
maintaining subsidized housing, with 
preference given to the most success-
ful. If the offers continue to be equal, 
the borrower will then consider the 
number of years experience that the 
nonprofit organization or public body 
has had in developing and maintaining 
subsidized housing, with preference 
given to the greater number of years. 

(g) Loans made by the Agency or other 
sources to nonprofit organizations and 
public bodies. Agency loans to nonprofit 
organizations or public bodies may be 
made for the purposes described in this 
paragraph. Agency loans will be proc-
essed in accordance with subpart B of 
this part. Loans from other sources 
will be approved by the Agency in ac-
cordance with subpart I of this part. 

(1) Agency loans to nonprofit organi-
zations or public bodies for the pur-
chase of a housing project will be based 
on the appraised value determined in 
accordance with paragraph (a) of this 
section. 

(2) With proper justification, an 
Agency loan may be made to help the 
nonprofit organization or public body 
meet the housing project’s first year 
operating expenses if there are insuffi-
cient funds in the housing project’s 
general operating and expense account 
to meet such expenses. An Agency 
loan, for the purpose of covering first 
year operating expenses, may not ex-
ceed 2 percent of the housing project’s 
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appraised value determined in accord-
ance with paragraph (c) of this section. 

(h) Advances for nonprofit organiza-
tions and public bodies. The Agency may 
make advances, in accordance with 
section 502(c)(5)(c)(i), not in excess of 
limits established by Congress to non-
profit organizations or public bodies 
that are purchasing housing under this 
subpart. Grant funds may be used to 
cover any direct costs other than the 
purchase price, incurred by nonprofit 
organizations or public bodies in pur-
chasing and assuming responsibility 
for the housing project. 

(i) Waiting list. If funds for sales to 
nonprofit organizations and public bod-
ies are limited, the Agency will add the 
funding requests to the waiting list for 
incentives and follow the process estab-
lished in § 3560.657(b) and (c). 

(j) Withdrawal from sales process. A 
borrower may withdraw the prepay-
ment request at any time prior to the 
sale of the property. The borrower will 
be responsible for any damages associ-
ated with breaking a sales contract es-
tablished with a nonprofit organization 
or public body. 

(k) When no offer to purchase is re-
ceived. Prepayment with no further re-
striction may be accepted by the Agen-
cy when the borrower agrees to offer 
the housing project for sale to a non-
profit organization or public body in 
accordance with § 3560.659 and no good 
faith offer is received within 180 days 
from the date that the housing project 
was advertised for sale to a nonprofit 
organization or public body, or a good 
faith offer was received within 180 days 
from the advertisement date but the 
offeror was unable to fulfill the terms 
of the offer within 24 months of the 
offer date, provided the owner cooper-
ated with the potential purchaser. 

[69 FR 69106, Nov. 26, 2004, as amended at 73 
FR 65506, Nov. 4, 2008] 

§ 3560.660 Acceptance of prepayments. 
(a) When the Agency agrees to accept 

prepayment, the Agency will notify 
borrowers, in writing, of the conditions 
under which the Agency will accept 
prepayment including the specific re-
strictive-use provisions to which the 
borrower has agreed and the date by 
which the borrower must make the pre-
payment. 

(1) Prepayment must be made 180 
days from the date of the Agency’s pre-
payment acceptance notice to the bor-
rower. 

(2) If the borrower’s prepayment is 
not received within 180 days of the pre-
payment acceptance notice and the 
Agency has not agreed to an alter-
native date based on a written request 
from the borrower, the Agency may 
cancel the prepayment acceptance 
agreement. 

(b) Tenants will be notified of the 
prepayment acceptance agreement in 
accordance with § 3560.654(c). If a pre-
payment is anticipated to result in in-
creased net tenant contributions, dis-
placements or involuntary relocations, 
the tenants, who are affected by such a 
circumstance, may request a Letter Of 
Priority Entitlement (LOPE) in ac-
cordance with § 3560.159(c). Tenants 
must request a LOPE within one year 
of the prepayment acceptance notice 
date. 

(c) Owners will provide certification 
stating that they will meet state and 
local laws prior to prepayment accept-
ance. 

§ 3560.661 Sale or transfers. 

(a) If a sale or transfer is to take 
place in conjunction with the Agency 
incentive offer, the sale or transfer 
must comply with the processing provi-
sions of subpart I of this part. 

(b) If a proposed transferee is deter-
mined not to be eligible for the trans-
fer and assumption, the borrower will 
be given an additional 45 days to find 
another transferee. 

(c) In cases where the existing owner 
is in program non-compliance or de-
fault, the Agency may make an offer of 
incentives contingent on the successful 
transfer of the housing to an accept-
able purchaser. The Agency may offer a 
smaller incentive or no incentive if the 
borrower does not agree to transfer the 
project to an acceptable purchaser, or 
if the transfer does not take place. 

§ 3560.662 Restrictive-use provisions 
and agreements. 

All restrictions require Agency ap-
proval and must be in accordance with 
the following restrictions: 
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(a) The undersigned, and any succes-
sors in interest, agree to use the prop-
erty (described herein) in compliance 
with 42 U.S.C. 1484 or 1485, whichever is 
applicable, and applicable regulations 
and the subsequent amendments, for 
the purpose of housing: 

(1) Very low-, or low-income house-
holds when required by § 3560.658(a)(2), 
or 

(2) Very low-, low-, or moderate-in-
come households. 

(b) The period of the restriction will 
be inserted in accordance with the fol-
lowing: 

(1) 10 years if required by 
§ 3560.658(a)(1); 

(2) The last existing tenant (that oc-
cupied the property on the date of pre-
payment) voluntarily vacates if re-
quired by § 3560.658(b)(3); 

(3) 30 years if required by § 3560.406(g); 
(4) Remaining period of existing re-

strictive-use provisions and any agreed 
extension if required by § 3560.655 or 
§ 3560.658 (b)(1); 

(5) The remaining useful life of the 
housing and related facilities if re-
quired by § 3560.658(a)(2); and 

(6) 20 years in all other cases. 
(c) When required by § 3560.658(a)(1) or 

(a)(2), the undersigned agrees that at 
the end of the expiration of the period 
described in paragraph (b) of this sec-
tion, the property will be offered for 
sale to a qualified nonprofit organiza-
tion or public body, in accordance with 
previously cited statutes and regula-
tions. 

(d) The Agency and eligible tenants 
or applicants may enforce these re-
strictions. 

(e) The undersigned also agrees to: 
(1) To set rents, other charges, and 

conditions of occupancy in a manner to 
meet these restrictions; 

(2) To post an Agency approved no-
tice of this restriction for the tenants 
of the property; 

(3) To adhere to applicable local, 
state, and Federal laws; and 

(4) To obtain Agency concurrence for 
any rental procedures that deviate 
from those approved at the time of pre-
payment, prior to implementation. 

(f) The undersigned will be released 
from these obligations before the ter-
mination period in paragraph (b) of 
this section only when the Agency de-

termines that there is no longer a need 
for the housing or that financial assist-
ance provided the residents of the 
housing will no longer be provided due 
to no fault, action or lack of action on 
the part of the borrower. 

[69 FR 69106, Nov. 26, 2004, as amended at 73 
FR 65506, Nov. 4, 2008] 

§ 3560.663 Post-payment responsibil-
ities for loans subject to continued 
restrictive-use provisions. 

(a) If a borrower prepays a loan and 
the housing project remains subject to 
restrictive-use provisions, the require-
ments of this section apply after pre-
payment. 

(b) Owners of prepaid housing 
projects will be responsible for ensur-
ing that the restrictive-use provisions 
agreed to as a condition of prepayment 
are observed. 

(c) Owners must maintain appro-
priate documentation to demonstrate 
compliance with the restrictive-use 
provisions and must make the docu-
mentation and the housing project site 
available for Federal Government in-
spection upon request. 

(1) Owners must document rent in-
creases in accordance with subpart G of 
this part. 

(2) Owners must document tenant eli-
gibility in accordance with § 3560.152. 

(3) In an Agency approved format, 
owners must provide the agency with a 
signed and dated certification within 30 
days of the beginning of each calendar 
year for the full period of the restric-
tive-use provisions establishing that 
the restrictive-use provisions are being 
met. 

(d) Owners must observe Agency poli-
cies on tenant grievances as described 
in § 3560.160. The Agency may enforce 
restrictive-use provisions through ad-
ministrative and legal actions. Tenants 
may enforce the restrictive-use provi-
sions by contacting the Agency or 
through legal action. The Agency will 
release the restrictive-use provisions 
when the Agency conditions have been 
met. 

§§ 3560.664–3560.699 [Reserved] 

§ 3560.700 OMB control number. 
The information collection require-

ments contained in this regulation 
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have been approved by the Office of 
Management and Budget (OMB) and 
have been assigned OMB control num-
ber 0575–0189. Public reporting burden 
for this collection of information is es-
timated to vary from 15 minutes to 18 
hours per response, including time for 
reviewing instructions, searching exist-
ing data sources, gathering and main-
taining the data needed, and com-
pleting and reviewing the collection of 
information. A person is not required 
to respond to a collection of informa-
tion unless it displays a currently valid 
OMB control number. 

Subpart O—Unauthorized 
Assistance 

§ 3560.701 General. 

(a) This subpart contains the policies 
for recapturing unauthorized assist-
ance when the Agency determines that 
a borrower or tenant was ineligible for, 
or improperly used, assistance received 
from the Agency. 

(b) The Agency may seek repayment 
of any unauthorized assistance pro-
vided to a borrower or tenant, plus the 
cost of collection, regardless of wheth-
er the unauthorized assistance was due 
to errors by the Agency, the borrower, 
or the tenant. 

§ 3560.702 Unauthorized assistance 
sources and situations. 

(a) Unauthorized assistance can be 
received by a borrower or tenant in the 
form of loans, grants, interest credit, 
rental assistance, or other assistance 
provided by the Agency including as-
sistance received as a result of an in-
correct interest rate being applied to 
an Agency loan. Agency officials may 
pursue identification and recapture of 
unauthorized assistance through any 
legal remedies available. 

(b) Unauthorized assistance may re-
sult from situations such as: 

(1) Assistance being provided to an 
ineligible borrower or tenant; 

(2) Assistance to an eligible borrower 
or tenant being used for an unauthor-
ized purpose; 

(3) Assistance being obtained as a re-
sult of inaccurate, incomplete, or 
fraudulent information provided by a 
borrower or tenant; or 

(4) Assistance being obtained as a re-
sult of errors by the Agency, borrower, 
or tenant. 

§ 3560.703 Identification of unauthor-
ized assistance. 

(a) The Agency will use all available 
means to identify unauthorized assist-
ance, including Agency monitoring ac-
tivities, OIG reports, GAO reports, and 
reports from any source, if the infor-
mation provided can be substantiated 
by the Agency. 

(b) Borrowers have the primary re-
sponsibility for identifying repayment 
of unauthorized assistance received by 
tenants. 

§ 3560.704 Unauthorized assistance de-
termination notice. 

(a) The Agency will notify borrowers, 
in writing, when a determination has 
been made that unauthorized assist-
ance was received by the borrower. 
Borrowers will notify tenants, in writ-
ing, when a determination is made that 
unauthorized assistance was received 
by the tenant and will simultaneously 
send the Agency of copy of the written 
notice to the tenant. 

(b) The unauthorized assistance de-
termination notice is a preliminary no-
tice, not a demand letter. The unau-
thorized assistance determination no-
tice will: 

(1) Specify the reasons the assistance 
was determined to be unauthorized; 

(2) State the amount of unauthorized 
assistance to be repaid and specify the 
party responsible for repayment of the 
unauthorized assistance (i.e., the ten-
ant or borrower) according to the pro-
vision of § 3560.708; 

(3) Establish a place and time when 
the person receiving the unauthorized 
assistance determination notice may 
meet with the Agency or, in the case of 
tenants, may meet with the borrower, 
to discuss issues related to the unau-
thorized assistance notice such as the 
establishment of a repayment schedule; 
and 

(4) Advise the borrower or tenant 
that they may present facts, figures, 
written records, or other information 
within a specified period of time which 
might alter the determination that the 
assistance received was unauthorized. 
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(c) Upon request, the Agency or bor-
rower, in the case of tenants, will grant 
additional time for discussions related 
to an unauthorized assistance deter-
mination notice. Borrowers must no-
tify the Agency of schedule revisions 
when additional time is granted to a 
tenant in unauthorized assistance 
claims. 

§ 3560.705 Recapture of unauthorized 
assistance. 

(a) The Agency will seek repayment 
of all unauthorized assistance received 
by a borrower or tenant, plus the cost 
of collection, to the fullest extent per-
mitted by law. Agency efforts to col-
lect unauthorized assistance may in-
clude offsets, the use of private or pub-
lic collection agents, and any other 
remedies available. Agency findings re-
lated to unauthorized assistance deter-
minations will be referred to credit re-
porting bureaus and other federal, 
state, or local agencies with jurisdic-
tions related to the unauthorized as-
sistance findings for suspension, debar-
ment, civil or criminal action to the 
fullest extent permitted by law. 

(b) If a borrower or tenant agrees to 
repay unauthorized assistance, the 
amount due will be the amount stated 
in the unauthorized assistance deter-
mination notice unless another amount 
has been approved by the Agency. 

(c) Repayment may be made either 
with a lump sum payment or through 
payments made over a period of time. 
If a borrower or tenant agrees to repay 
unauthorized assistance, the borrower 
or tenant proposed repayment schedule 
must be approved by Agency prior to 
implementation. Agency approval of a 
repayment schedule will take into con-
sideration the best interest of the bor-
rower, the tenant, and the Federal 
Government. 

(d) Borrowers must retain copies of 
all correspondence and a record of all 
conversations between the borrower 
and a tenant regarding unauthorized 
assistance received by a tenant. 

(e) When a tenant, who has received 
unauthorized assistance due to tenant 
error or fraud as determined by the 
Agency, moves out of a housing 
project, the borrower is no longer re-
sponsible for recapturing the unauthor-
ized assistance provided that the bor-

rower notifies the Agency of the ten-
ant’s move and transfers all records re-
lated to the tenant’s unauthorized as-
sistance to the Agency within 30 days 
of the tenant’s move. The Agency will 
pursue collection of the unauthorized 
assistance from the tenant. 

(f) If a borrower refuses to enter into 
an unauthorized assistance repayment 
schedule with the Agency, the Agency 
will initiate liquidation procedures, in 
accordance with § 3560.456, or other en-
forcement actions, such as suspension, 
debarment, civil, or criminal penalties, 
in accordance with § 3560.461. If a ten-
ant refuses to enter into an unauthor-
ized assistance repayment schedule, 
the Agency will initiate recovery ac-
tions against the tenant. 

(g) Borrowers may not use housing 
project funds to pay amounts due to 
the Agency as a result of unauthorized 
assistance due to borrower fraud. 

§ 3560.706 Offsets. 
Offsets and any other available rem-

edies may be used by the Agency to re-
capture unauthorized assistance. Guid-
ance concerning use of offsets can be 
found at 7 CFR 3550.210. 

§ 3560.707 Program participation and 
corrective actions. 

(a) With Agency approval, a borrower 
or tenant, who has received unauthor-
ized assistance, may continue to par-
ticipate in the project if they have the 
legal and financial capabilities to do 
so. Approval considerations for such 
forbearance and repayment are in 
§ 3560.705. 

(b) A borrower or tenant who was re-
sponsible for the circumstances caus-
ing the unauthorized assistance must 
take appropriate action to correct the 
problem within 90 days of the unau-
thorized assistance determination no-
tice date, unless an alternative date is 
agreed to by the Agency. 

(c) When the interest rate shown in a 
debt instrument resulted in the receipt 
of unauthorized assistance, the debt in-
strument will be modified to the cor-
rect interest rate. All payments made 
by the borrower at the incorrect inter-
est rate will be reapplied at the correct 
interest rate, and remaining payments 
due on the loan will be recalculated on 
the basis of the correct interest rate, 

VerDate Sep<11>2014 09:11 Apr 13, 2017 Jkt 241026 PO 00000 Frm 00604 Fmt 8010 Sfmt 8010 Y:\SGML\241026.XXX 241026pm
an

gr
um

 o
n 

D
S

K
3G

D
R

08
2P

R
O

D
 w

ith
 C

F
R



595 

Rural Housing Service, USDA § 3560.750 

plus any amounts due to the Agency as 
a result of the use of an incorrect in-
terest rate, unless the Agency agrees 
to a separate repayment process. 

§ 3560.708 Unauthorized assistance re-
ceived by tenants. 

(a) Tenant actions that require ten-
ant repayment of unauthorized assist-
ance received by tenants include, but 
are not limited to: 

(1) Knowingly or mistakenly mis-
representing income, assets, adjust-
ments to income, or household status 
to the borrower as required under sub-
part D of this part; or 

(2) Failure to properly report changes 
in income, assets, adjustments to in-
come, or household status to the bor-
rower as required in subpart D of this 
part. 

(b) Borrower actions that require 
borrower repayment of unauthorized 
assistance received by tenants include, 
but are not limited to: 

(1) Incorrect determination of tenant 
income or household status by the bor-
rower, resulting in rental assistance or 
interest credit that is not allowable 
under the provisions of subparts D, E, 
or F of this part, as applicable; or 

(2) Assignment of rental assistance to 
a household that is ineligible under the 
requirements of subpart F of this part. 

(c) When it is determined that a ten-
ant has received unauthorized assist-
ance, the borrower shall notify the ten-
ant and the Agency through the proce-
dure specified in § 3560.704. 

(d) Borrowers may not charge ten-
ants to pay amounts due to the Agency 
as a result of unauthorized assistance 
to tenants through borrower error. 

(e) Borrowers must notify the Agency 
of all collections from tenants as re-
payments for unauthorized assistance 
and must remit or credit the amounts 
collected to applicable housing project 
accounts. 

(f) When rental assistance was im-
properly assigned to a tenant, for any 
reason, the rental assistance benefit 
must be canceled and reassigned. 

(1) Before a borrower notifies a ten-
ant of rental assistance cancellation, 
the borrower must request Agency ap-
proval. If the Agency determines that 
the unauthorized rental assistance was 
received by the tenant due to borrower 

fraud or error, the borrower must give 
the tenant 30 days notice, in writing, 
that the unit was assigned in error and 
that the rental assistance benefit will 
be canceled effective on date that the 
next monthly rental payment is due 
after the end of the 30-day notice pe-
riod. 

(2) Tenants also must be notified, in 
writing, that they may cancel their 
lease without penalty at the time the 
rental assistance is canceled. Tenants 
must be offered an opportunity to meet 
with a borrower to discuss the rental 
assistance cancellation. 

§ 3560.709 Demand letter. 
(a) If a borrower fails to respond to 

an unauthorized assistance determina-
tion notice or fails to agree to a repay-
ment schedule, the Agency will send 
the borrower a demand letter speci-
fying: 

(1) The amount of unauthorized as-
sistance to be repaid and the basis for 
the unauthorized assistance determina-
tion; and 

(2) The actions to be taken by the 
Agency if repayment is not made by a 
specified date. 

(b) If a tenant fails to respond to the 
unauthorized assistance determination 
notice or fails to agree to a repayment 
schedule, the borrower will send the 
tenant a demand letter specifying: 

(1) The amount of unauthorized as-
sistance to be repaid and the basis for 
the unauthorized assistance determina-
tion; 

(2) The actions to be taken if repay-
ment is not made by a specified date, 
including termination of tenancy; and 

(3) The appeal rights of the tenant as 
specified in § 3560.160. 

(c) A demand letter may be sent to a 
borrower or tenant, in lieu of an unau-
thorized assistance determination no-
tice, when the evidence documenting 
the unauthorized assistance determina-
tion is deemed to be conclusive by the 
Agency or borrower sending the letter. 

§§ 3560.710–3560.749 [Reserved] 

§ 3560.750 OMB control number. 
The information collection require-

ments contained in this regulation 
have been approved by the Office of 
Management and Budget (OMB) and 
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have been assigned OMB control num-
ber 0575–0189. Public reporting burden 
for this collection of information is es-
timated to vary from 15 minutes to 18 
hours per response, including time for 
reviewing instructions, searching exist-
ing data sources, gathering and main-
taining the data needed, and com-
pleting and reviewing the collection of 
information. A person is not required 
to respond to a collection of informa-
tion unless it displays a currently valid 
OMB control number. 

Subpart P—Appraisals 
§ 3560.751 General. 

This subpart sets forth appraisal 
policies for Agency-financed multi- 
family housing (MFH) projects con-
sisting of five or more rental units. 
Agency-financed housing projects with 
fewer than five rental units may be ap-
praised in accordance with the Agen-
cy’s single family housing appraisal 
policies established under 7 CFR 
3550.62. 

§ 3560.752 Appraisal use, request, re-
view, and release. 

(a) Appraisal uses. The Agency will 
use appraisals to determine whether 
the security offered by an applicant or 
borrower is adequate to secure a loan 
or determine appropriate servicing or 
preservation decisions. Appraisals used 
for Agency decision-making must be 
current, unless the Agency and the ap-
plicant, or borrower, mutually agree to 
the use of an appraisal that is not cur-
rent. A current appraisal is an ap-
praisal with a report date that is not 
more than one year old. 

(b) Appraisal requests. Appraisal re-
quests must be in writing and must 
specify the client and other intended 
users, the intended use, the purpose, 
and the scope of work of the appraisal, 
including the type and definition of the 
value(s) to be developed. 

(1) Type of Value. The appraisal re-
quest must indicate whether the 
‘‘market value’’, the ‘‘market value, 
subject to restricted rents’’, or any 
other type of value of the housing 
project and related facilities is to be 
concluded. 

(i) A request for ‘‘market value, sub-
ject to restricted rents’’ means the ap-

praisal will take into consideration 
any rent limits, rent subsidies, expense 
abatements, or restrictive-use condi-
tions that will affect the property as a 
result of an agreement with the Agen-
cy or any other financing source. Each 
type of financing involved, including, 
but not limited to, interest credit sub-
sidy, low-interest loans from other 
sources, tax-exempt bond financing, 
tax credits, and grants, must be valued 
separately in the appraisal. 

(ii) A request for ‘‘market value’’ 
means the appraisal will take into con-
sideration the most probable price 
which a property should bring in a 
competitive and open market under all 
conditions requisite to a fair sale, the 
buyer and seller each acting prudently 
and knowledgeably, and assuming the 
price is not affected by undue stimulus. 
Implicit in this definition is the con-
summation of a sale as of a specified 
date and the passing of title from seller 
to buyer under conditions whereby: 

(A) Buyer and seller are typically 
motivated; 

(B) Both parties are well informed or 
well advised and acting in what they 
consider their best interests; 

(C) A reasonable time is allowed for 
exposure in the open market; 

(D) Payment is made in terms of cash 
in United States dollars or in terms of 
financial arrangements comparable 
thereto; and 

(E) The price represents the normal 
consideration for the property sold un-
affected by special or creative financ-
ing or sales concessions granted by 
anyone associated with the sale. 

(2) ‘‘ ‘As-is’ Value’’ or ‘‘Prospective 
Value’’. The appraisal request must in-
dicate whether the ‘‘‘as-is’ value’’ or 
‘‘prospective value’’ of the housing is 
to be concluded. 

(i) ‘‘ ‘As-is’ value’’ means the value of 
the housing and related facilities as of 
the effective date of the appraisal. It 
relates to what physically exists and is 
legally permissible at the time of the 
appraisal and excludes all hypothetical 
conditions. 

(ii) ‘‘Prospective value’’ means the 
forecasted value of the housing and re-
lated facilities as of a specified future 
date. For Agency appraisals, this date 
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will typically be the projected comple-
tion date of proposed new construction 
or rehabilitation. 

(3) Section 8 project-based assistance. 
Depending on the intended use of the 
appraisal, the Agency will specify 
whether or not section 8 project-based 
assistance will be considered in the 
valuation of the housing. The remain-
ing term of the section 8 contract and 
the probability of subsequent renewal 
terms being authorized will be taken 
into consideration when making this 
determination. 

(4) Low-Income Housing Tax Credit 
(LIHTC) and other financing sources. De-
pending on the intended use of the ap-
praisal, the Agency will specify wheth-
er or not tax credits and other financ-
ing sources involved in the housing will 
be considered in the valuation of the 
housing. 

(c) Appraisal review. All MFH apprais-
als that were not written by an Agency 
appraiser will be reviewed by an Agen-
cy appraiser, who will write and file a 
technical review report that complies 
with the Uniform Standards of Profes-
sional Appraisal Practice (USPAP) and 
Agency requirements. 

(d) Release of appraisals. MFH apprais-
als procured by the Agency will be re-
leased to owners/applicants, from their 
own files, upon their request. 

§ 3560.753 Agency appraisal standards 
and requirements. 

(a) General. The Agency recognizes 
USPAP as the basic standards for ap-
praisals. Appraisals used by the Agency 
must comply with USPAP and this 
subpart. 

(b) Appraisers. MFH appraisals pre-
pared for the Agency will be written by 
Agency appraisers or independent fee 
appraisers who are state certified gen-
eral appraisers, certified in the state 
where the property is located. Tech-
nical review reports will be written by 
Agency state certified general apprais-
ers. 

(c) Appraisal report. The appraisal re-
port format may be a form appraisal or 
a narrative appraisal. The Agency will 
specify the appraisal format that is 
most appropriate for the scope of work 
involved when the appraisal is re-
quested. 

(1) Form appraisal reports. The Agency 
will accept appraisal report forms that 
meet generally accepted industry 
standards, comply with USPAP, and 
have been approved by the Agency. 

(2) Narrative appraisal reports. Nar-
rative appraisal reports must, at a 
minimum, contain the following items: 

(i) Transmittal letter; 
(ii) Factual information about the 

property; 
(iii) Regional and neighborhood data; 
(iv) Description of the subject prop-

erty; 
(v) Description of existing and 

planned improvements; 
(vi) A highest and best use analysis; 
(vii) A statement regarding any envi-

ronmental issues, such as potential 
contamination of the property from 
hazardous substances, hazardous 
wastes, or petroleum products; 

(viii) A cost approach analysis (if ap-
plicable); 

(ix) A sales comparison approach 
analysis (if applicable); 

(x) An income approach analysis (if 
applicable); 

(xi) A reconciliation of the value in-
dications derived from the included ap-
proaches to value; and 

(xii) A signed and dated certification 
of value. 

(3) At the time an appraisal is re-
quested, the Agency will specify either 
a complete or a limited appraisal and 
one of the following types of appraisal 
reports, based upon the complexity of 
the appraisal assignment. 

(i) A self-contained report that com-
prehensively describes all information 
significant to the solution of the ap-
praisal problem; 

(ii) A summary report that summa-
rizes all information significant to the 
solution of the appraisal problem; or 

(iii) A restricted use report, intended 
for Agency use only, that briefly states 
all information significant to the solu-
tion of the appraisal problem. 

(d) Highest and best use statement and 
analysis. The highest and best use is to 
be concluded for the subject site as 
though it was vacant, and for the sub-
ject property as improved, if improve-
ments have been made. If the highest 
and best use of a subject property is for 
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something other than MFH, the ap-
praisal report must provide this infor-
mation to the Agency for consideration 
in the loan process. In addition to 
being reasonably probable and appro-
priately supported, the highest and 
best use of both the land as though va-
cant and the property as improved 
must meet four implicit criteria. The 
highest and best use must be: 

(1) Physically possible; 
(2) Legally permissible; 
(3) Financially feasible; and 
(4) Maximally productive. 
(e) Valuation methods and variances. 

The final opinion of value presented in 
an appraisal report must have consid-
ered a cost approach, a sales compari-
son approach, and an income approach. 
If one of these standard approaches is 
not used, the reconciliation narrative 
will provide a full and complete expla-
nation of the reasons the approach was 
excluded. The reconciliation will fully 
discuss and reconcile variances in the 
value indications concluded by each 
approach. 

(f) Real estate history. Appraisals must 
contain a 5-year ownership and sales 
history for the housing project being 
appraised. 

(g) Reserve accounts. Funds in the 
housing project’s reserve account will 
not be considered in the valuation of 
the housing project. 

(h) Escrow accounts. Short-term pre-
paid escrow accounts for general oper-
ating expenses, such as taxes and in-
surance, shall not be considered in the 
valuation of the housing project. 

(i) Rental rates comparison. The ap-
praisal report must document whether 
the housing project’s basic rents are 
less than, equal to, or greater than 
market rents for comparable conven-
tional, or non-subsidized, units in the 
area where the housing is located. 

(j) Description of housing and property 
rights. The appraisal report must iden-
tify and describe both the real estate, 
which is the land and improvements, 
and the real property, or property 
rights, being appraised. 

(k) Exclusion of rental units from valu-
ation. The Agency will provide apprais-
ers with instructions and supporting 
information on any rental units that 
do not produce rental income at the 
time of the appraisal. 

(l) Non-contiguous sites. When a hous-
ing project has real property located on 
non-contiguous sites, a separate ap-
praisal must be developed for each site. 

§§ 3560.754–3560.799 [Reserved] 

§ 3560.800 OMB control number. 
The information collection require-

ments contained in this regulation 
have been approved by the Office of 
Management and Budget (OMB) and 
have been assigned OMB control num-
ber 0575–0189. Public reporting burden 
for this collection of information is es-
timated to vary from 15 minutes to 18 
hours per response, including time for 
reviewing instructions, searching exist-
ing data sources, gathering and main-
taining the data needed, and com-
pleting and reviewing the collection of 
information. A person is not required 
to respond to a collection of informa-
tion unless it displays a currently valid 
OMB control number. 

PART 3565—GUARANTEED RURAL 
RENTAL HOUSING PROGRAM 

Subpart A—General Provisions 

Sec. 
3565.1 Purpose. 
3565.2 Applicability and authority. 
3565.3 Definitions. 
3565.4 Availability of assistance. 
3565.5 Ranking and selection criteria. 
3565.6 Inclusion of tax-exempt debt. 
3565.7 Environmental review requirements. 
3565.8 Civil rights compliance. 
3565.9 Compliance with federal require-

ments. 
3565.10 Conflict of interest. 
3565.11–3565.12 [Reserved] 
3565.13 Exception authority. 
3565.14 Review and appeals. 
3565.15 Oversight and monitoring. 
3565.16 [Reserved] 
3565.17 Demonstration programs. 
3565.18–3565.49 [Reserved] 
3565.50 OMB control number. 

Subpart B—Guarantee Requirements 

3565.51 Eligible loans and advances. 
3565.52 Conditions of guarantee. 
3565.53 Guarantee fees. 
3565.54 Transferability of the guarantee. 
3565.55 Participation loans. 
3565.56 Suspension or termination of loan 

guarantee agreement. 
3565.57 Modification, extension, reinstate-

ment of loan guarantee. 
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3565.58–3565.99 [Reserved] 
3565.100 OMB control number. 

Subpart C—Lender Requirements 

3565.101 Responsibility of lenders. 
3565.102 Lender eligibility. 
3565.103 Approval requirements. 
3565.104 Application requirements. 
3565.105 Lender compliance. 
3565.106 Construction lender requirements. 
3565.107 [Reserved] 
3565.108 Responsibility for actions of agents 

and mortgage brokers. 
3565.109 Minimum loan prohibition. 
3565.110 Insolvency of lender. 
3565.111 Lobbying activities. 
3565.112–3565.149 [Reserved] 
3565.150 OMB control number. 

Subpart D—Borrower Eligibility 
Requirements 

3565.151 Eligible borrowers. 
3565.152 Control of land. 
3565.153 Experience and capacity of bor-

rower. 
3565.154 Previous participation in state and 

federal programs. 
3565.155 Identity of interest. 
3565.156 Certification of compliance with 

federal, state, and local laws and with 
Agency requirements. 

3565.157–3565.199 [Reserved] 
3565.200 OMB control number. 

Subpart E—Loan Requirements 

3565.201 General. 
3565.202 Tenant eligibility. 
3565.203 Restrictions on rents. 
3565.204 Maximum loan amount. 
3565.205 Eligible uses of loan proceeds. 
3565.206 Ineligible uses of loan proceeds. 
3565.207 Form of lien. 
3565.208 Maximum loan term. 
3565.209 Loan amortization. 
3565.210 Maximum interest rate. 
3565.211 Interest credit. 
3565.212 Multiple guaranteed loans. 
3565.213 Geographic distribution. 
3565.214 [Reserved] 
3565.215 Special conditions. 
3565.216–3565.249 [Reserved] 
3565.250 OMB control number. 

Subpart F—Property Requirements 

3565.251 Eligible property. 
3565.252 Housing types. 
3565.253 Form of ownership. 
3565.254 Property standards. 
3565.255 Environmental review require-

ments. 
3565.256 Architectural services. 
3565.257 Procurement actions. 
3565.258–3565.299 [Reserved] 
3565.300 OMB control number. 

Subpart G—Processing Requirements 

3565.301 Loan standards. 
3565.302 Allowable fees. 
3565.303 Issuance of loan guarantee. 
3565.304 Lender loan processing responsibil-

ities. 
3565.305 Mortgage and closing requirements. 
3565.306–3565.349 [Reserved] 
3565.350 OMB control number. 

Subpart H—Project Management 

3565.351 Project management. 
3565.352 Preservation of affordable housing. 
3565.353 Affirmative fair housing marketing. 
3565.354 Fair housing accommodations. 
3565.355 Changes in ownership. 
3565.356–3565.399 [Reserved] 
3565.400 OMB control number. 

Subpart I—Servicing Requirements 

3565.401 Servicing objectives. 
3565.402 Servicing responsibilities. 
3565.403 Special servicing. 
3565.404 Transfer of loans or mortgage serv-

icing. 
3565.405 Repurchase of guaranteed loans. 
3565.406–3565.449 [Reserved] 
3565.450 OMB control number. 

Subpart J—Assignment, Conveyance, and 
Claims 

3565.451 Preclaim requirements. 
3565.452 Decision to liquidate. 
3565.453 Disposition of the property. 
3565.454 [Reserved] 
3565.455 Alternative disposition methods. 
3565.456 Filing a claim. 
3565.457 Determination of claim amount. 
3565.458 Withdrawal of claim. 
3565.459–3565.499 [Reserved] 
3565.500 OMB control number. 

Subpart K—Agency Guaranteed Loans 
That Back Ginnie Mae Guaranteed Se-
curities 

3565.501 Applicability. 
3565.502 Incontestability. 
3565.503 Repurchase. 
3565.504 Transfers. 
3565.505 Liability. 
3565.506–3565.549 [Reserved] 
3565.550 OMB control number. 

AUTHORITY: 5 U.S.C. 301; 7 U.S.C. 1989; 42 
U.S.C. 1480. 

SOURCE: 63 FR 39458, July 22, 1998, unless 
otherwise noted. 
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Subpart A—General Provisions 
§ 3565.1 Purpose. 

The purpose of the Guaranteed Rural 
Rental Housing Program (GRRHP) is 
to increase the supply of affordable 
rural rental housing, through the use 
of loan guarantees that encourage 
partnerships between the Rural Hous-
ing Service, private lenders and public 
agencies. 

§ 3565.2 Applicability and authority. 
The regulation prescribes the poli-

cies, authorizations, and procedures for 
the guarantee of multifamily loans 
under section 538 of the Housing Act of 
1949. 

§ 3565.3 Definitions. 
Administrator. The Administrator of 

the Rural Housing Service, or his or 
her designee. 

Agency. The Rural Housing Service, 
or a successor agency. 

Allowable claim amount. The total 
losses incurred by the lender, as cal-
culated pursuant to subpart J of this 
part. 

Applicable Federal Rate (AFR). The in-
terest rate set by the federal govern-
ment for federal financing programs 
pursuant to section 42 of the Internal 
Revenue Code. 

Approved lender. An eligible lender 
who has been authorized by the Agency 
to originate and service guaranteed 
multifamily loans under the program. 

Assignment. The delivery by a lender 
to the Agency of the note and any 
other security instruments securing 
the guaranteed loan; and any and all 
liens, interest, or claims the lender 
may have against the borrower. 

Assistance. Financial assistance in 
the form of a loan guarantee or inter-
est credit received from the Agency. 

Borrower. The individuals or entities 
responsible for repaying the loans. 

Claim. The presentation to the Agen-
cy of a demand for payment for losses 
incurred on a loan guaranteed under 
the program. 

Conditional commitment. The written 
commitment by the Agency to guar-
antee a loan subject to the stated 
terms and conditions. 

Construction and permanent loan. A 
loan which provides advances during 

the construction period and remains in 
place as a permanent loan at the com-
pletion of construction. 

Construction contingency reserve. A 
cash reserve of at least two percent of 
the construction contract, inclusive of 
the contractor’s fee and all hard and 
soft costs that must be set up and fully 
funded by the closing of the construc-
tion loan. This reserve will be held by 
the lender, and funds will only be dis-
bursed for change order requests ap-
proved by the Agency and the lender. 
Unused funds from the construction 
contingency reserve will be held in the 
operating and maintenance reserve and 
cannot be released to the borrower 
until the project reaches an occupancy 
of 90% for 90 consecutive days. In addi-
tion the reserve accounts established 
in the conditional commitment must 
be fully funded prior to the release of 
the construction contingency reserve. 
These requirements remain in effect 
regardless of whether the lender has es-
tablished a lease-up reserve in lieu of 
the occupancy requirement. 

Correspondent relationship. A contrac-
tual relationship between an approved 
lender and a non-approved lender or 
mortgage broker in which the cor-
respondent performs certain origina-
tion, underwriting or servicing func-
tions for the approved lender. 

Default. Failure by a borrower to 
meet any obligation or term of a loan, 
grant, or regulatory agreement, or any 
program requirement. 

Delinquency. Failure to make a time-
ly payment under the terms of the 
promissory note or regulatory agree-
ment. 

Department of Housing and Urban De-
velopment (HUD). A federal agency 
which may be a partner in some of the 
Agency guarantees. 

Due diligence. The process of evalu-
ating real estate in the context of a 
real estate transaction for the presence 
of contamination from release of haz-
ardous substances, petroleum products, 
or other environmental hazards and de-
termining what effect, if any, the con-
tamination has on the regulatory sta-
tus or security value of the property. 

Eligible borrower. A borrower who 
meets the requirements of subpart D of 
this part. 
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Eligible lender. A lender who meets 
the requirements of subpart C of this 
part or any successor regulation. 

Eligible loan. A loan that meets the 
requirements of subpart E of this part 
or any successor regulation. 

Eligible rural area. An eligible rural 
area is an area which meets the re-
quirements of part 3550 of this chapter 
or any successor regulation. 

Fannie Mae. A Federally chartered, 
publicly owned enterprise created by 
Congress to purchase, sell or otherwise 
facilitate the purchase or sale of mort-
gages in the secondary mortgage mar-
ket. 

Federal Home Loan Bank System. A 
system of member savings and loans, 
banks and other lenders whose primary 
business is the making of housing 
loans. 

Final claim payment. The amount due 
to the lender (or the Agency) after dis-
position of the collateral is complete 
and the proceeds from liquidation, as 
well as any other claim payments, are 
applied against the allowable claim 
amount. 

Foreclosure. The process by which the 
ownership interest of a borrower in a 
mortgaged property is extinguished 
and the security is liquidated with the 
proceeds applied to the loan. 

Freddie Mac. A Federally chartered, 
publicly owned enterprise created to 
purchase, sell or otherwise facilitate 
the purchase or sale of mortgages in 
the secondary mortgage market. 

Ginnie Mae. Ginnie Mae is a reference 
to the Government National Mortgage 
Association. 

Government National Mortgage Associa-
tion. The Government National Mort-
gage Association (Ginnie Mae) is a gov-
ernment corporation within the De-
partment of Housing and Urban Devel-
opment. Ginnie Mae guarantees pri-
vately issued securities backed by 
mortgages or loans which are insured 
or guaranteed by the Federal Housing 
Administration (FHA), the Department 
of Veterans Affairs (VA), or the Rural 
Housing Service (RHS) and certain 
other loans or mortgages guaranteed or 
insured by the Government. 

GRRHP. Guaranteed Rural Rental 
Housing Program. 

Guarantee fees. The fees paid by the 
lender to the Agency for the loan guar-
antee. 

(1) An initial guarantee fee is due at 
the time the guarantee is issued. 

(2) An annual guarantee fee is due at 
the beginning of each year that the 
guarantee remains in effect. 

Guaranteed loan. Any loan for which 
the Agency provides a loan guarantee. 

Holder. A person or entity, other than 
the lender, who owns all or part of the 
guaranteed portion of the loan with no 
servicing responsibilities. When the 
single note option is used and the lend-
er assigns a part or all of the guaran-
teed note to an assignee, the assignee 
becomes a Holder only when the Agen-
cy receives notice and the transaction 
is completed through use of an assign-
ment guarantee agreement form ap-
proved by the Agency. 

Housing Finance Agency (HFA). A 
state or local government instrumen-
tality authorized to issue housing 
bonds or otherwise provide financing 
for housing. Identity of interest. With 
respect to a project, an actual or ap-
parent financial interest of any type, 
that exists or will exist among the bor-
rower, contractor, lender, syndicator, 
management agent, suppliers of mate-
rials or services, including professional 
services, or vendors (including serv-
icing and property disposal), in any 
combination of relationships which 
may result in an actual or perceived 
conflict of interest 

Income eligibility. A determination 
that the income of a tenant at initial 
occupancy does not exceed 115 percent 
of the area median income as such area 
median income is defined by HUD or a 
successor agency. 

Indian tribe. Any Indian tribe, band, 
nation, or other organized group or 
community of Indians, including any 
Alaska Native village or regional or 
village corporation, as defined by or es-
tablished pursuant to the Alaska Na-
tive Claims Settlement Act (43 U.S.C. 
1601 et seq.), that is recognized as eligi-
ble for the special programs and serv-
ices provided by the United States to 
Indians because of their status as Indi-
ans pursuant to the Indian Self-Deter-
mination and Education Assistance 
Act of 1975 (25 U.S.C. 450 et seq.); or any 
entity established by the governing 
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body of an Indian tribe, as described in 
this definition, for the purpose of fi-
nancing economic development. 

Interest credit. A subsidy available to 
eligible borrowers that reduces the ef-
fective interest rate of the loan to the 
Applicable Long Term Monthly AFR. 

Land lease. A written agreement be-
tween a landowner and a borrower for 
the possession and use of real property 
for a specified period of time. 

Lease. A contract containing the 
rights and obligations of a tenant or 
cooperative member and a borrower, 
including the amount of the monthly 
occupancy charge and other terms 
under which the tenant will occupy the 
housing. 

Lease-up period. The period of time 
that begins when the first unit in the 
project receives a certificate of occu-
pancy until the time that occupancy of 
90% of the units for a minimum of 90 
consecutive days is achieved. 

Lease-up reserve. A cash deposit which 
is available to a property to help pay 
operating costs and debt service at the 
initiation of operations while units are 
being leased to their initial occupants. 

Lender. A bank or other financial in-
stitution, including a housing finance 
agency, that originates or services the 
guaranteed loan. 

Lender agreement. The written agree-
ment between the Agency and the lend-
er containing the requirements the 
lender must meet on a continuing basis 
to participate in the program. 

Loan. A mechanism by which a lend-
er funds the acquisition and develop-
ment of a multifamily project. A loan 
in this context is secured by a mort-
gage executed by the lender and bor-
rower. 

Loan guarantee. A pledge to pay part 
of the loss incurred by a lender in the 
event of default by the borrower. 

Loan guarantee agreement. The writ-
ten agreement between the Agency and 
the lender containing the terms and 
conditions of the guarantee with re-
spect to an individual loan. 

Loan participation. A loan made by 
more than one lender wherein each 
lender funds an individual portion of 
the loan. 

Loan-to-cost ratio. The amount of the 
loan divided by the total cost to de-
velop the project. 

Loan-to-value ratio. The amount of 
the loan divided by the appraised mar-
ket value of the project. 

Maximum guarantee payment. The 
maximum payment by the Agency 
under the guarantee agreement com-
puted by applying the guarantee per-
centage times the allowable claim 
amount, but not to exceed original 
principal amount. 

Mortgage. A written instrument evi-
dencing or creating a lien against real 
property for the purpose of providing 
collateral to secure the repayment of a 
loan. For program purposes, this may 
include a deed of trust or any similar 
document. 

Multifamily project. A project designed 
with five or more living units. 

Negligent servicing or origination. Neg-
ligent servicing or origination is a fail-
ure to perform those services which a 
reasonably prudent lender would per-
form in servicing or originating its own 
portfolio and includes not only the fail-
ure to act but also the failure to act in 
a timely manner. 

NOFA. A ‘‘Notice of Funding Avail-
ability’’ published in the FEDERAL REG-
ISTER to inform interested parties of 
the availability of assistance and other 
non-regulatory matters pertinent to 
the program. 

Non-monetary default. A default that 
does not involve the payment of 
money. 

Note. Any note, bond, assumption 
agreement, or other evidence of indebt-
edness pertaining to a guaranteed loan. 

Office of Inspector General (OIG). The 
agency of USDA established under the 
Inspector General Act. 

Operating and maintenance reserve. A 
cash reserve required of all projects of 
at least two percent of the loan 
amount held by the lender that is used 
for the up-keep of the project. 

Payment effective date. For the month 
payment is due, the day of the month 
on which payment will be effectively 
applied to the account by the lender, 
regardless of the date payment is re-
ceived. 

Permanent loan. A permanent loan is 
defined as a mortgage loan usually cov-
ering development costs, interim loans, 
construction loans, financing expenses, 
marketing, administrative, legal, and 
other Agency approved costs. This loan 
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differs from the construction loan in 
that financing goes into place after the 
project is completely constructed and 
open for occupancy. It is a long-term 
obligation, generally for a period of no 
less than 25 years and no more than 40 
years. 

Prepayment. The payment of the out-
standing balance on a loan prior to the 
note’s maturity date. 

Project. The total number of rental 
housing units and related facilities 
subject to a guaranteed loan that are 
operated under one management plan 
and one Regulatory Agreement. 

Program requirements. Any require-
ments contained in any loan document, 
guarantee agreement, statute, regula-
tion, handbook, or administrative no-
tice. 

Promissory note. See ‘‘Note’’. 
Qualified alien. For the purposes of 

this part, qualified alien refers to any 
person lawfully admitted into the 
country who meets the criteria of 42 
U.S.C. 1436a. 

Real estate owned. Denotes real estate 
that has been acquired by the lender or 
the Agency (often known as ‘‘inventory 
property’’). 

Recourse. The lender’s right to seek 
satisfaction from the borrower’s per-
sonal financial resources or other re-
sources for monetary default. 

Regulatory agreement. The agreement 
that establishes the relationship 
among the Agency, the lender, and the 
borrower; and contains the borrower’s 
responsibilities with respect to all as-
pects of the management and operation 
of the project. 

RHS. The Rural Housing Service 
within the Rural Development mission 
area, or a successor agency, which ad-
ministers section 538 guarantees. 

Rural area. A geographic area as de-
fined in section 520 of the Housing Act 
of 1949. 

Rural Development. A mission area 
within USDA which includes RHS, 
Rural Utilities Service, and Rural 
Business-Cooperative Service. 

Servicing. The broad scope of activi-
ties undertaken to manage the per-
formance of a loan throughout its term 
and to assure compliance with the pro-
gram requirements. 

Single asset ownership. A borrower 
who owns only one project. 

Surplus cash. The borrower’s remain-
ing funds at the project’s fiscal year 
end, after making all required pay-
ments, excluding required reserves and 
escrows. 

Tenant. The individual that holds the 
right to occupy a unit in accordance 
with the terms of a lease executed with 
the project owner. 

U.S. citizen. An individual who resides 
as a citizen in any of the 50 States, the 
District of Columbia, the Common-
wealth of Puerto Rico, the U.S. Virgin 
Islands, Guam, American Samoa, the 
Commonwealth of the Northern Mari-
nas, the Federated States of Micro-
nesia, the Republic of Palau, or the Re-
public of the Marshall Islands. 

USDA. The United States Depart-
ment of Agriculture. 

[63 FR 39458, July 22, 1998, as amended at 67 
FR 16970, Apr. 9, 2002; 70 FR 2930, Jan. 19, 
2005; 76 FR 3, Jan. 3, 2011] 

§ 3565.4 Availability of assistance. 
The Agency’s authority to enter into 

commitments, guarantee loans, or pro-
vide interest credits is limited to the 
extent that appropriations are avail-
able to cover the cost of the assistance. 
The Agency will publish a NOFA in the 
FEDERAL REGISTER to notify interested 
parties of the availability of assist-
ance. 

§ 3565.5 Ranking and selection cri-
teria. 

(a) Threshold criteria. Applications for 
loan guarantee submitted by lenders 
must include a loan request for a 
project that meets all of the following 
threshold criteria: 

(1) The project must involve an 
owner and a development team with 
qualifications and experience sufficient 
to carry out development, manage-
ment, and ownership responsibilities, 
and the owner and development team 
must not be under investigation or sus-
pension from any government pro-
grams; 

(2) The project must involve the fi-
nancing of a property located in an eli-
gible rural area; 

(3) Demonstrate a readiness, for the 
project to proceed, including submis-
sion of a complete application for a 
loan guarantee and evidence of financ-
ing; 
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(4) Demonstrate market and financial 
feasibility; and 

(5) Include evidence that the credit 
risk is reasonable, taking into account 
conventional lending practices, and 
factors related to concentration of risk 
in a given market and with a given bor-
rower. 

(b) Priority projects. Priority will be 
given to projects: in smaller rural com-
munities, in the most needy commu-
nities having the highest percentage of 
leveraging, having the lowest interest 
rate, having the highest ratio of 3–5 
bedroom units to total units, or lo-
cated in Empowerment Zones/Enter-
prise Communities or on tribal lands. 
In addition, the Agency may, at its 
sole discretion, set aside assistance for 
or rank projects that meet important 
program goals. Assistance will include 
both loan guarantees and interest cred-
its. Priority projects must compete for 
set-aside funds. The Agency will an-
nounce any assistance set aside and se-
lection criteria in the NOFA. 

[63 FR 39458, July 22, 1998, as amended at 64 
FR 32371, June 16, 1999] 

§ 3565.6 Inclusion of tax-exempt debt. 
Tax-exempt financing can be used a 

source of capital for the guaranteed 
loan. 

[64 FR 32371, June 16, 1999] 

§ 3565.7 Environmental review re-
quirements. 

The Agency will take into account 
potential environmental impacts of 
proposed projects by working with ap-
plicants, other federal agencies, Indian 
tribes, State and local governments, 
and interested citizens and organiza-
tions in order to formulate actions 
that advance the program goals in a 
manner that will protect, enhance, and 
restore environmental quality. Actions 
taken under this part must comply 
with the environmental review require-
ments in accordance with 7 CFR part 
1970. 

[81 FR 11050, Mar. 2, 2016] 

§ 3565.8 Civil rights compliance. 
(a) All actions taken by the Agency, 

or on behalf of the Agency, by a lender 
will be conducted without regard to 
race, color, religion, national origin, 

sex, marital status, age, income from 
public assistance or having exercised 
their right under the Consumer Credit 
Protection Act, and in accordance with 
the Equal Credit Opportunity Act 
(ECOA). 

(b) Any action related to the sale, 
rental or advertising of dwellings; in 
the provision of brokerage services; or 
in making available residential real es-
tate transactions involving Agency as-
sistance, must be in accordance with 
the Fair Housing Act, which prohibits 
discrimination on the basis of race, 
color, religion, sex, national origin, fa-
milial status or handicap. It is unlaw-
ful for a lender or borrower partici-
pating in the program to: 

(1) Refuse to make accommodations 
in rules, policies, practices, or services 
if such accommodations are necessary 
to provide a person with a disability an 
opportunity to use or continue to use a 
dwelling unit and all public and com-
mon use areas; and 

(2) Refuse to allow an individual with 
a disability to make reasonable modi-
fications to a unit at his or her ex-
pense, if such modifications may be 
necessary to afford the individual full 
enjoyment of the unit. 

(c) Any resident or prospective resi-
dent seeking occupancy or use of a 
unit, property or related facility for 
which a loan guarantee has been pro-
vided, and who believes that he or she 
is being discriminated against may file 
a complaint with the lender, the Agen-
cy or the Department of Housing and 
Urban Development. A written com-
plaint should be sent to the Secretary 
of Agriculture or of the Department of 
Housing and Urban Development in 
Washington, DC. 

(d) Lenders and borrowers that fail to 
comply with the requirements of title 
VIII of the Civil Rights Act of 1968, as 
amended (the Fair Housing Act), are 
liable for those sanctions authorized by 
law. 

(e) For guaranteed loans with ‘‘in-
terest credit,’’ the following additional 
civil rights laws will apply and be en-
forced by the agency delivering this 
guarantee program: title VI of the Civil 
Rights Act of 1964, section 504 of the 
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Rehabilitation Act of 1973, the Ameri-
cans with Disabilities Act, Age Dis-
crimination Act of 1975, and title IX of 
the Education Amendments of 1972. 

(f) In accordance with title VI, bor-
rowers will be subjected to compliance 
reviews for projects that receive inter-
est credit. 

[64 FR 32371, June 16, 1999] 

§ 3565.9 Compliance with federal re-
quirements. 

The Agency and the lender are re-
sponsible for ensuring that the applica-
tion is in compliance with all applica-
ble federal requirements, including the 
following specific statutory require-
ments: 

(a) Intergovernmental review. 7 CFR 
part 3015, subpart V, ‘‘Intergovern-
mental Review of Department of Agri-
culture Programs and Activities’’, or 
successor regulation, including the 
Agency supplemental administrative 
instruction, RD Instruction 1970–I, 
‘Intergovernmental Review,’ available 
in any Agency office or on the Agen-
cy’s Web site. 

(b) National flood insurance. The Na-
tional Flood Insurance Act of 1968, as 
amended by the Flood Disaster Protec-
tion Act of 1973; the National Flood In-
surance Reform Act of 1994; and 7 CFR 
part 1806, subpart B, or successor regu-
lation. 

(c) Clean Air Act and Water Pollution 
Control Act Requirements. For any con-
tract, all applicable standards, orders 
or requirements issued under section 
306 of the Clean Air Act; section 508 of 
the Clean Water Act; Executive Order 
11738; and EPA regulations at part 32, 
of title 40. 

(d) Historic preservation requirements. 
The provisions of 7 CFR part 1901, sub-
part F or successor regulation. 

(e) Lead-based paint requirements. The 
provisions of 7 CFR part 1924, subpart 
A, or successor regulation. 

[63 FR 39458, July 22, 1998, as amended at 64 
FR 32372, June 16, 1999; 76 FR 80731, Dec. 27, 
2011] 

§ 3565.10 Conflict of interest. 

(a) Objective. It is the objective with-
in the Rural Development mission area 
to maintain the highest standards of 

honesty, integrity, and impartiality by 
employees. 

(b) Rural Development requirement. To 
reduce the potential for employee con-
flict of interest, all Rural Development 
activities will be conducted in accord-
ance with 7 CFR part 1900, subpart D, 
or successor regulation by Rural Devel-
opment employees who: 

(1) Are not themselves a beneficiary; 
(2) Are not family members or known 

relatives of any beneficiary; and 
(3) Do not have any business or per-

sonal relationship with any beneficiary 
or any employee of a beneficiary. 

(c) Rural Development employee respon-
sibility. Rural Development employees 
must disclose any known relationship 
or association with a lender or bor-
rower or their agents, regardless of 
whether the relationship or association 
is known to others. Rural Development 
employees or members of their families 
may not purchase a Real Estate Owned 
property, security property from a bor-
rower, or security property at a fore-
closure sale. 

(d) Loan closing agent responsibility. 
Loan closing agents (or members of 
their families) who have been involved 
with a particular property are pre-
cluded from purchasing such prop-
erties. 

(e) Lender and borrower responsibility. 
Lenders, borrowers, and their agents 
must identify any known relationship 
or association with a Rural Develop-
ment employee. 

§§ 3565.11–3565.12 [Reserved] 

§ 3565.13 Exception authority. 

An Agency official may request and 
the Administrator or designee may 
make an exception to any requirement 
or provision, or address any omission 
of this part, if the Administrator deter-
mines that application of the require-
ment or provision, or failure to take 
action, would adversely affect the gov-
ernment’s interest or the program ob-
jectives, and provided that such an ex-
ception is not inconsistent with any 
applicable law or statutory require-
ment. 

[64 FR 32372, June 16, 1999] 
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§ 3565.14 Review and appeals. 

Whenever RHS makes a decision that 
is adverse to a lender or a borrower, 
RHS will provide written notice of such 
adverse decision and of the right to a 
USDA National Appeals Division hear-
ing in accordance with 7 CFR part 11 or 
successor regulations. The lender or 
borrower may request an informal re-
view with the decision maker and the 
use of available alternative dispute res-
olution or mediation programs as a 
means of resolution of the adverse de-
cision. Any adverse decision, whether 
appealable or non-appealable may also 
be reviewed by the next level RHS su-
pervisor. Adverse decisions affecting 
project tenants or applicants for ten-
ancy will be handled in accordance 
with 7 CFR part 1944, subpart L or suc-
cessor regulations. 

§ 3565.15 Oversight and monitoring. 

The lender, borrower, and all parties 
involved in any manner with any guar-
antee under this program must cooper-
ate fully with all oversight and moni-
toring efforts of the Agency, Office of 
Inspector General, the U.S. General Ac-
counting Office, and the U.S. Depart-
ment of Justice or their representa-
tives including making available any 
records concerning this transaction. 
This includes the annual eligibility 
audit and any other oversight or moni-
toring activities. If the Agency imple-
ments a requirement for an electronic 
transfer of information, the lender and 
borrower must cooperate fully. 

§ 3565.16 [Reserved] 

§ 3565.17 Demonstration programs. 

To test ways to expand the avail-
ability or enhance the effectiveness of 
the guarantee program, or for similar 
purposes, the Agency may, from time 
to time, propose demonstration pro-
grams that use loan guarantees or in-
terest credit. Toward this end, the 
Agency may enter into special partner-
ships with lenders, financial inter-
mediaries, or others to carry out one or 
more elements of a demonstration pro-
gram. Demonstration programs will be 
publicized by notices in the FEDERAL 
REGISTER. 

§§ 3565.18–3565.49 [Reserved] 

§ 3565.50 OMB control number. 
According to the Paperwork Reduc-

tion Act of 1995, no party is required to 
respond to a collection of information 
unless it displays a valid OMB control 
number. The valid OMB control num-
ber for this information collection is 
0575–0174. 

Subpart B—Guarantee 
Requirements 

§ 3565.51 Eligible loans and advances. 
Upon approval of an application from 

an eligible or approved lender, the 
Agency will commit to providing a 
guarantee for a permanent loan or a 
construction and permanent loan, sub-
ject to the availability of funds. 

[76 FR 3, Jan. 3, 2011] 

§ 3565.52 Conditions of guarantee. 
A loan guarantee under this part will 

be evidenced by a Loan Note Guarantee 
issued by the Agency. Each lender will 
execute a Lender’s Agreement. If a 
valid Lender’s Agreement already ex-
ists, it is not necessary to execute a 
new Lender’s Agreement with each 
loan guarantee. 

(a) Rights and liabilities. A guarantee 
under this part is backed by the full 
faith and credit of the United States 
and is incontestable except for fraud or 
misrepresentation of which the lender 
had knowledge at the time the lender 
acquired the guarantee or assigned the 
loan, or in which a lender participates 
or condones. The guarantee will be un-
enforceable by the lender to the extent 
any loss is occasioned by a violation of 
usury laws, negligent servicing or 
origination by the lender, including a 
failure to acquire required security, or 
as a result of a use of loan funds for 
purposes other than those authorized 
by the Agency. The acts in the pre-
vious sentence constitute grounds for 
the refusal to make full payment under 
the guarantee to the lender, and will 
not be taken until the Agency gives 
the lender notice of the acts or omis-
sions that it considers to constitute 
such grounds, specifying the applicable 
provisions of the Statute, Regulations, 
Loan Note Guarantee, or Lender’s 
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Agreement; the lender has not cured 
the acts or omissions within 90 cal-
endar days after such notice; and the 
acts or omissions can reasonably be ex-
pected to have a material adverse ef-
fect on the credit quality of the guar-
anteed mortgage or the physical condi-
tion of the property securing the guar-
anteed mortgage. If such acts or omis-
sions cannot be cured within a 90 cal-
endar day period, the 90 calendar day 
cure period automatically shall be ex-
tended so long as curative activities 
are commenced during the 90 calendar 
day period. At no time shall the cura-
tive period extend more than 270 cal-
endar days from the expiration of the 
original 90 calendar day cure period. 
When a guaranteed portion of a loan is 
sold to a Holder, the Holder shall suc-
ceed to all rights of the lender under 
the Loan Note Guarantee to the extent 
of the portion purchased. The lender 
will remain bound to all obligations 
under the Loan Note Guarantee, Lend-
er’s Agreement, and the Agency pro-
gram regulations. 

(b) Liability of the Holder. The Holder 
shall not be liable for the actions of the 
lender including, but not limited to, 
negligence, fraud, abuse, misrepresen-
tation or misuse of funds, and its 
rights under the guarantee shall be 
fully enforceable notwithstanding the 
actions of the lender, unless the Holder 
has knowledge of fraud, misrepresenta-
tion or misuse of funds when it be-
comes the Holder or condones or par-
ticipates in such actions. 

(c) Types of guarantees. The Agency 
may provide a lesser guarantee based 
upon its evaluation of the credit qual-
ity of the loan. Penalties incurred as a 
result of default are not covered by the 
guarantee. The Agency liability under 
any guarantee will decrease or in-
crease, in proportion to any increase or 
decrease in the amount of the unpaid 
portion of the loan, up to the max-
imum amount specified in the Loan 
Note Guarantee. The Agency will not 
guarantee construction loans only. The 
Agency offers the following types of 
guarantees: 

(1) Option One. The Agency may 
guarantee permanent loans subject to 
the conditions specified in § 3565.303(d). 
The maximum guarantee for a perma-
nent loan will be 90 percent [unless the 

Agency establishes a different percent 
and announces this different percent 
through a Notice in the FEDERAL REG-
ISTER] of the unpaid principal and in-
terest up to default and accrued inter-
est 90 calendar days from the date the 
liquidation plan is approved by the 
Agency, as defined in § 3565.452. 

(2) Option Two. The Agency may pro-
vide a guarantee which will cover con-
struction loan advances (advances) dur-
ing construction. The maximum guar-
antee of construction advances related 
to a construction and permanent loan 
will not at any time exceed the lesser 
of 90 percent [or the percent estab-
lished by the Agency and announced 
through a Notice in the FEDERAL REG-
ISTER] of the amount of principal and 
accrued interest up to default for 
amounts which exceed the original ad-
vance if for eligible uses of loan pro-
ceeds or 90 percent of the original prin-
cipal amount and accrued interest up 
to default of the loan. The Agency’s 
guarantee will cover losses to the ex-
tent aforementioned once all sureties/ 
insurances and/or performance and 
payment bonds have fully performed 
their contractual obligations. A con-
struction contingency reserve is re-
quired. This guarantee will be enforce-
able during the construction period but 
will cease to be enforceable once con-
struction is completed unless and until 
the requirements for the continuation 
of the guarantee contained in the Con-
ditional Commitment and this part are 
completed and approved by the Agency 
by the date stated in the Conditional 
Commitment and any Agency approved 
extension(s). The Agency will provide 
written confirmation to the lender 
when all of the requirements for con-
tinuation of the guarantee to cover the 
permanent loan have been satisfied. 
Any losses sustained while the guar-
antee is unenforceable (after the end of 
the construction period and, if applica-
ble, before the continuation of the 
guarantee) are not covered by the guar-
antee. For purposes of this guarantee, 
the construction period will end on the 
earlier of: 

(i) Twenty-four months from the 
closing of the construction loan, if the 
certificates of occupancy for all units 
in the project have not been issued by 
then, or 

VerDate Sep<11>2014 09:11 Apr 13, 2017 Jkt 241026 PO 00000 Frm 00617 Fmt 8010 Sfmt 8010 Y:\SGML\241026.XXX 241026pm
an

gr
um

 o
n 

D
S

K
3G

D
R

08
2P

R
O

D
 w

ith
 C

F
R



608 

7 CFR Ch. XXXV (1–1–17 Edition) § 3565.53 

(ii) The date of the issuance of the 
last certificate of occupancy, if the cer-
tificates of occupancy for all units in 
the project are issued on or before 24 
months from the closing of the con-
struction loan. 

(3) Option Three. The Agency may 
provide a single, continuous guarantee 
for construction and permanent loans. 
Only projects that have low loan-to- 
cost ratios, which will be defined by 
the Agency in a Notice published peri-
odically in the FEDERAL REGISTER, are 
eligible for this type of guarantee. A 
construction contingency reserve is re-
quired. The Agency may require that a 
lease-up reserve, in an amount estab-
lished by the Agency and announced 
through a Notice in the FEDERAL REG-
ISTER, be set-aside prior to closing the 
construction loan. This lease-up re-
serve is an additional amount, over and 
above the required initial operating 
and maintenance contribution. The 
maximum guarantee of construction 
advances will not at any time exceed 
the lesser of 90 percent [or the percent 
established by the Agency and an-
nounced through a Notice in the FED-
ERAL REGISTER] of the amount of prin-
cipal and interest up to default ad-
vanced for eligible uses of loan pro-
ceeds or 90 percent of the original prin-
cipal amount and interest up to de-
fault. 

(d) Maximum loss payment. The max-
imum loss payment to a lender or hold-
er is as follows: 

(1) To any holder, 100 percent of any 
loss sustained by the holder on the 
guaranteed portion of the loan and on 
interest due on such portion. 

(2) To the lender, the lesser of: 
(i) Any loss sustained by the lender 

on the guaranteed portion, including 
principal and up to 90 days of accrued 
interest as evidenced by the notes or 
assumption agreements and secured ad-
vances for protection and preservation 
of collateral made with the Agency’s 
authorization; or 

(ii) The guaranteed principal ad-
vanced to or assumed by the borrower 
and any interest and accrued interest 
up to 90 days due thereon. 

(e) Funding of reserves. For each Op-
tion under paragraph (c) of this sec-
tion, the lender must require an oper-
ating and maintenance reserve and pro-

vide the Agency adequate evidence of 
the funding of all required reserves. 

(1) For Option 1 under paragraph (c) 
of this section, the funding schedule for 
the lease-up reserve and the operating 
and maintenance reserve must be in-
cluded in the Agency-approved con-
struction budget and be fully funded 
before the issuance of the permanent 
guarantee. 

(2) For Option 2 under paragraph (c) 
of this section, the funding schedule for 
the lease-up reserve and the operating 
and maintenance reserve must be in-
cluded in the Agency-approved con-
struction budget and be fully funded 
before the issuance of the permanent 
guarantee. 

(3) For Option 3 under paragraph (c) 
of this section, the operating and main-
tenance reserve must be fully funded 
before the issuance of the guarantee. 
The lease-up reserve must be funded 30 
days before the first Certificate of Oc-
cupancy is anticipated. 

[70 FR 2930, Jan. 19, 2005, as amended at 76 
FR 3, Jan. 3, 2011] 

§ 3565.53 Guarantee fees. 
As a condition of receiving a loan 

guarantee, the Agency will charge the 
following guarantee fees to the lender. 

(a) Initial guarantee fee. The Agency 
will charge an initial guarantee fee 
equal to one percent of the guarantee 
amount. For purposes of calculating 
this fee, the guarantee amount is the 
product of the percentage of the guar-
antee times the initial principal 
amount of the guaranteed loan. 

(b) Annual guarantee fee. An annual 
guarantee fee of at least 50 basis points 
(one-half percent) of the outstanding 
principal amount of the loan will be 
charged each year or portion of a year 
that the guarantee is in effect. This fee 
will be collected on February 28, of 
each calendar year. 

(c) Surcharge for guarantees on con-
struction advances. The Agency may, at 
its sole discretion, charge an additional 
fee on the portion of the loan advanced 
during construction. This fee will be 
charged in advance at the start of con-
struction and will be announced in 
NOFA before loan approval. 

[63 FR 39458, July 22, 1998, as amended at 64 
FR 32372, June 16, 1999; 73 FR 11812, Mar. 5, 
2008] 
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§ 3565.54 Transferability of the guar-
antee. 

A lender must receive the Agency’s 
approval prior to any sale or transfer 
of the loan guarantee. 

§ 3565.55 Participation loans. 
Loans involving multiple lenders are 

eligible for a guarantee when one of the 
lenders is an approved lender and 
agrees to act as the lead lender with re-
sponsibility for the loan under the loan 
guarantee agreement. 

§ 3565.56 Suspension or termination of 
loan guarantee agreement. 

A guarantee agreement will termi-
nate when one of the following actions 
occurs: (In accordance with subpart H 
of this part, use restrictions on the 
property will remain if the following 
actions take place prior to the term of 
the loan and RHS determines the re-
strictions apply.) 

(a) Voluntary termination. A lender 
and borrower voluntarily request the 
termination of the loan guarantee. 

(b) Agency withdrawal of guarantee. 
The Agency withdraws the loan guar-
antee in the event of fraud, misrepre-
sentation, abuse, negligence, or failure 
to meet the program requirements. 

(c) Mortgage pay-off. The loan is paid. 
(d) Settlement of claim. Final settle-

ment of the claim. 

§ 3565.57 Modification, extension, rein-
statement of loan guarantee. 

To protect its interest or further the 
objectives of the program, the Agency 
may, at its sole discretion, modify, ex-
tend, or reinstate a loan guarantee. In 
making this decision the Agency will 
consider potential losses under the pro-
gram, impact on the tenants and the 
public reaction that may be received 
regarding the action. Further, the 
Agency may authorize a guarantee on 
a new loan that is originated as a part 
of a workout agreement. 

§§ 3565.58–3565.99 [Reserved] 

§ 3565.100 OMB control number. 
According to the Paperwork Reduc-

tion Act of 1995, no party is required to 
respond to a collection of information 
unless it displays a valid OMB control 
number. The valid OMB control num-

ber for this information collection is 
0575–0174. 

Subpart C—Lender Requirements 
§ 3565.101 Responsibility of lenders. 

A participating lender must originate 
and service a guaranteed loan in ac-
cordance with the regulation and pro-
gram requirements throughout the life 
of a loan or guarantee, whichever is 
less. When it is in the best interests of 
the Agency, the Agency may permit 
the transfer of servicing from the origi-
nating lender to a servicer. 

§ 3565.102 Lender eligibility. 
An eligible lender must be a licensed 

business entity or HFA in good stand-
ing in the state or states where it con-
ducts business; be approved by the 
Agency; and meet at least one of the 
criteria contained below. Lenders who 
are not eligible may participate in the 
program if they maintain a cor-
respondent relationship with a lender 
who is eligible. An eligible lender 
must: 

(a) Meet the qualifications of, and be 
approved by, the Secretary of HUD to 
make multifamily housing loans that 
are to be insured under the National 
Housing Act; 

(b) Meet the qualifications and be ap-
proved by Fannie Mae, Freddie Mac or 
Ginnie Mae to make multifamily hous-
ing loans that are to be sold to or 
securitized by such corporations; 

(c) Be a state or local HFA, or a 
member of the Federal Home Loan 
Bank system, with a demonstrated 
ability to underwrite, originate, proc-
ess, close, service, manage, and dispose 
of multifamily housing loans in a pru-
dent manner; 

(d) Be a lender who meets the re-
quirements for Agency approval con-
tained in this subpart and has a dem-
onstrated ability to underwrite, origi-
nate, process, close, service, manage, 
and dispose of multifamily housing 
loans in a prudent manner; or 

(e) Be a lender who meets the fol-
lowing requirements in addition to the 
other requirements of this subpart and 
of subpart I of this part: 

(1) Have qualified staff to perform 
multifamily housing servicing and 
asset management; 
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(2) Have facilities and systems that 
support servicing and asset manage-
ment functions; and 

(3) Have documented procedures for 
carrying out servicing and asset man-
agement responsibilities. 

[63 FR 39458, July 22, 1998, as amended at 70 
FR 2931, Jan. 19, 2005] 

§ 3565.103 Approval requirements. 
The Agency will establish and main-

tain a ‘‘list of approved lenders’’. To be 
an approved lender, eligible lenders 
must meet the following requirements 
and maintain them on a continuing 
basis at a level consistent with the na-
ture and size of their portfolio of guar-
anteed loans. 

(a) Commitment. A lender must have a 
commitment for a guaranteed loan or 
an agreement to purchase a guaranteed 
loan. 

(b) Audited statement. A lender must 
provide the Agency with an annual au-
dited financial statement conducted in 
accordance with generally accepted 
government auditing standards. 

(c) Previous participation. A lender 
may not be delinquent on a federal 
debt or have an outstanding finding of 
deficiency in a federal housing pro-
gram. 

(d) Ongoing requirements. A lender 
must meet the following requirements 
at initial application and on a con-
tinuing basis thereafter: 

(1) Overall financial strength, includ-
ing capital, liquidity, and loan loss re-
serves, to have an acceptable level of 
financial soundness as determined by a 
lender rating service (such as 
Sheshunoff, Inc.); or to be an approved 
Fannie Mae, Freddie Mac, Ginnie Mae 
or HUD Federal Housing Administra-
tion multifamily lender; or, if a state 
housing finance agency, to have a top 
tier rating by a rating agency (such as 
Standard and Poor’s Corporation); 

(2) Bonding and insurance to cover 
business related losses, including direc-
tors and officers insurance, business in-
come loss insurance, and bonding to se-
cure cash management operations; 

(3) A minimum of two years experi-
ence in originating and servicing mul-
tifamily loans; 

(4) A positive record of past perform-
ance when participating in RHS or 
other federal loan programs; 

(5) Adequate staffing and training to 
perform the program obligations; the 
head underwriter must have 3 years of 
experience and all staff must receive 
annual multifamily training; 

(6) Demonstrated overall financial 
stability of the business over the past 
five years; 

(7) Evidence of reasonable and pru-
dent business practices for manage-
ment of the program; and 

(8) No negative information on Dunn 
& Bradstreet or similar type report. 

[63 FR 39458, July 22, 1998, as amended at 64 
FR 32372, June 16, 1999; 70 FR 2931, Jan. 19, 
2005; 76 FR 4, Jan. 3, 2011] 

§ 3565.104 Application requirements. 

Eligible lenders must submit a lender 
approval application, in a format pre-
scribed by the Agency. The lender ap-
proval application submission must 
occur at the time the lender submits 
its first application for a loan guar-
antee, or its first application to pur-
chase a guaranteed loan. The applica-
tion must include documentation of 
lender compliance with § 3565.103. A 
non-refundable application fee will be 
charged for each review of a lender’s 
application. The amount of the fee will 
be announced in NOFA. 

§ 3565.105 Lender compliance. 

A lender will remain an approved 
lender unless terminated by the Agen-
cy. To maintain approval, the lender 
must comply with the following re-
quirements. 

(a) Maintain eligibility in accordance 
with §§ 3565.102 and 3565.103; 

(b) Comply with all applicable stat-
utes, regulations, and procedures; 

(c) Inform the Agency of any mate-
rial change in the lender’s staffing, 
policies and procedures, or corporate 
structure; 

(d) Cooperate fully with all program 
or Agency monitoring and auditing 
policies and procedures, including the 
Agency’s annual audit of approved 
lenders; and 

(e) Maintain active participation in 
the multifamily guaranteed loan pro-
gram by initiating a new loan guar-
antee or holding a loan guaranteed 
under this program. 
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§ 3565.106 Construction lender re-
quirements. 

A lender making a construction loan, 
as part of a construction and perma-
nent loan, must demonstrate an ability 
to originate and service construction 
loans, in addition to meeting the other 
requirements of this subpart. 

[63 FR 39458, July 22, 1998, as amended at 76 
FR 4, Jan. 3, 2011] 

§ 3565.107 [Reserved] 

§ 3565.108 Responsibility for actions of 
agents and mortgage brokers. 

An approved lender is responsible for 
the actions of its agents and mortgage 
brokers. 

§ 3565.109 Minimum loan prohibition. 
A lender must not establish a min-

imum loan amount for loans under this 
program. 

§ 3565.110 Insolvency of lender. 
The Agency may require a lender to 

transfer a guaranteed loan or loans to 
another approved lender prior to a de-
termination of insolvency by the lend-
er. If the lender fails to transfer a loan 
when required, the guarantee will be 
considered null and void. 

§ 3565.111 Lobbying activities. 
An approved lender must comply 

with RD Instruction 1940-Q (available 
in any Rural Development Office) re-
garding lobbying activities. 

§§ 3565.112–3565.149 [Reserved] 

§ 3565.150 OMB control number. 
According to the Paperwork Reduc-

tion Act of 1995, no party is required to 
respond to a collection of information 
unless it displays a valid OMB control 
number. The valid OMB control num-
ber for this information collection is 
0575–0174. 

Subpart D—Borrower Eligibility 
Requirements 

§ 3565.151 Eligible borrowers. 
Guaranteed loans must be made to an 

eligible borrower whose intention is to 
provide and maintain rural rental 
housing. The ownership entity must be 

a valid entity in good standing under 
the laws of the jurisdiction in which it 
is organized. Eligible borrowers shall 
include individuals, corporations, state 
or local public agencies or an instru-
mentality thereof, partnerships, lim-
ited liability companies, trusts, Indian 
tribes, or any organization deemed eli-
gible by the Agency. Eligible borrowers 
must be U.S. citizens or permanent 
legal residents; a U.S. owned corpora-
tion, or a limited liability company, or 
partnership in which the principals are 
U.S. citizens or permanent legal resi-
dents. 

§ 3565.152 Control of land. 
At time of application, the lender 

must have evidence of site control by 
the borrower (option to purchase, 
lease, deed or other evidence accept-
able to the Agency). At the time of 
loan closing, the lender’s closing dock-
et must provide documentary evidence 
that the borrower owns or has a long- 
term lease on the land on which the 
housing is or will be located. The form 
of ownership or the leasehold agree-
ment must meet Agency requirements. 
Notwithstanding any investment in the 
site, the site may not be accepted 
based on the Agency’s environmental 
assessment. 

§ 3565.153 Experience and capacity of 
borrower. 

At the time of application, the lender 
must certify that the borrower: 

(a) Has the ability and experience to 
construct or rehabilitate multifamily 
housing that meets the requirements 
established by the Agency, the lender 
and the loan agreement; 

(b) Has the legal and financial capac-
ity to meet all of the obligations of the 
loan; and 

(c) Has the ability and experience to 
meet the property management re-
quirements established by the Agency, 
the lender, and the loan agreement. 

§ 3565.154 Previous participation in 
state and federal programs. 

Loans to borrowers who are delin-
quent on a federal debt may not be 
guaranteed. Furthermore, borrowers or 
principals thereof who have defaulted 
on state or local government loans will 
not be eligible for a guarantee unless 
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the Agency determines that the default 
was beyond the borrower’s control, and 
that the identifiable reasons for the de-
fault no longer exist. At the time of ap-
plication, the lender must obtain from 
the borrower a certification that the 
borrower is not under any state or fed-
eral order suspending or debarring par-
ticipation in state or federal loan pro-
grams and that the borrower is not de-
linquent on any non-tax obligation to 
the United States. 

§ 3565.155 Identity of interest. 

At the time of application, the lender 
must certify that it has disclosed any 
and all identity of interest relation-
ships and preexisting conditions with 
respect to its relationships and that of 
the borrower, or that no identity of in-
terest relationships exists. Identity of 
interest relationships include any fi-
nancial or other relationship that ex-
ists or will exist between a lender, bor-
rower, management agent, supplier, or 
any agent of any of these entities, that 
could influence, give the appearance of 
influencing or have the potential to in-
fluence the actions of the parties in 
carrying out their responsibilities 
under the program. Disclosure will be 
in a form and manner established by 
the Agency. 

§ 3565.156 Certification of compliance 
with federal, state, and local laws 
and with Agency requirements. 

At the time of application, the lender 
must obtain from the borrower a cer-
tification of compliance with all appli-
cable federal, state, and local laws, and 
with Agency requirements regarding 
discrimination and equal opportunity 
in housing, including title VIII of the 
Civil Rights Act of 1968, and the Fair 
Housing Amendments Act of 1988. The 
borrower must also certify that it is 
not the subject of any federal, state, or 
local sanction or punitive action. 

§§ 3565.157–3565.199 [Reserved] 

§ 3565.200 OMB control number. 

According to the Paperwork Reduc-
tion Act of 1995, no party is required to 
respond to a collection of information 
unless it displays a valid OMB control 
number. The valid OMB control num-

ber for this information collection is 
0575–0174. 

Subpart E—Loan Requirements 

§ 3565.201 General. 

To be eligible for a guarantee, a loan 
must comply with the provisions of 
this subpart and be originated by an 
approved lender. 

§ 3565.202 Tenant eligibility. 

(a) Limits on income of tenants. The 
housing units subject to a guaranteed 
loan must be available for occupancy 
only by low or moderate-income fami-
lies or individuals whose incomes at 
the time of initial occupancy do not ex-
ceed 115 percent of the area median in-
come. After initial occupancy, a ten-
ant’s income may exceed these limits. 

(b) Citizenship status. A tenant must 
be a United States citizen or a noncit-
izen who is a qualified alien as defined 
in § 3565.3. 

§ 3565.203 Restrictions on rents. 

The rent for any individual housing 
unit, including any tenant-paid utili-
ties, must not exceed an amount equal 
to 30 percent of 115 percent of area me-
dian income, adjusted for family size. 
In addition, on an annual basis, the av-
erage rent for a project, taking into ac-
count all individual unit rents, must 
not exceed 30 percent of 100 percent of 
area median income, adjusted for fam-
ily size. 

§ 3565.204 Maximum loan amount. 

(a) Section 207(c) limits and exceptions. 
For that part of the property that is 
attributable to dwelling use, the prin-
cipal obligation of each guaranteed 
loan must not exceed the applicable 
maximum per-unit limitations under 
section 207(c) of the National Housing 
Act. 

(b) Loan-to-value limits. (1) In the case 
of a borrower that is a nonprofit orga-
nization or an agency or body of any 
State, local or tribal government, each 
guaranteed loan must involve a prin-
cipal obligation that does not exceed 
the lesser of 97 percent of: 

(i) The development costs of the 
housing and related facilities, or 
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(ii) The lender’s determination of 
value not to exceed the appraised value 
of the housing and facilities. 

(2) In the case of a borrower that is a 
for-profit entity or other entity not re-
ferred to in paragraph (b)(1) of this sec-
tion, each guaranteed loan must in-
volve a principal obligation that does 
not exceed the lesser of 90 percent of: 

(i) The development costs of the 
housing and related facilities, or 

(ii) The lender’s determination of 
value not to exceed the appraised value 
of the housing and facilities. 

(3) To protect the interest of the 
Agency or to further the objectives of 
the program, the Agency may establish 
lower loan-to-value limits or further 
restrict the statutory maximum limits 
based upon its evaluation of the credit 
quality of the loan. 

(c) Necessary assistance review. (1) A 
lender requesting a loan guarantee 
must review all loans to determine the 
appropriate amount of assistance nec-
essary to complete and maintain the 
project. The lender shall recommend to 
the Agency an adjustment in the loan 
amount if appropriate as a result of 
this review. 

(2) Where the project financing com-
bines a guaranteed loan with Low-In-
come Housing Tax Credits or other 
Federal assistance, the project must 
conform to the policies regarding nec-
essary assistance in 7 CFR 3560.63 (d) or 
successor provision. 

[63 FR 39458, July 22, 1998, as amended at 69 
FR 69176, Nov. 26, 2004] 

§ 3565.205 Eligible uses of loan pro-
ceeds. 

Eligible uses of loan proceeds must 
conform with standards and conditions 
for housing and facilities contained in 7 
CFR part 1924, subpart A or successor 
provision, except that the Agency, at 
its sole discretion, may approve, in ad-
vance, a higher level of amenities, con-
struction, and fees for projects pro-
posed for a guaranteed loan provided 
the costs and features are reasonable 
and customary for similar housing in 
the market area. 

(a) Use of loan proceeds. The proceeds 
of a guaranteed loan may be used for 
the following purposes relating to the 
project. 

(1) New construction costs of the 
project; 

(2) Moderate or substantial rehabili-
tation of buildings and acquisition 
costs when related to the rehabilita-
tion of a building as described in para-
graph (b) of this section; 

(3) Acquisition of existing buildings, 
when approved by the Agency, for 
projects that serve a special housing 
need; 

(4) Acquisition and improvement of 
land on which housing will be located; 

(5) Development of on-site and off- 
site improvements essential to the use 
of the property; 

(6) Development of related facilities 
such as community space, recreation, 
storage or maintenance structures, ex-
cept that any high cost recreational fa-
cility, such as swimming pools and ex-
ercise clubs or similar facilities, must 
be specifically approved in advance by 
the Agency; 

(7) Construction of on-site manage-
ment or maintenance offices and living 
quarters for operating personnel for 
the property being financed; 

(8) Purchase and installation of appli-
ances and certain approved decorating 
items, such as window blinds, shades, 
or wallpaper; 

(9) Development of the surrounding 
grounds, including parking, signs, land-
scaping and fencing; 

(10) Costs associated with commer-
cial space provided that: 

(i) The project is designed primarily 
for residential use; 

(ii) The commercial use consists of 
essential tenant service type facilities, 
such as laundry rooms, that are not 
otherwise conveniently available; 

(iii) The commercial space does not 
exceed 10 percent of the gross floor 
area of the residential units and com-
mon areas, unless a higher level is spe-
cifically approved in writing by the 
Agency; and 

(iv) The commercial activity is com-
patible with the use of the project and 
that the income is not more than 10 
percent of the total annual operating 
income of the project. 

(11) Costs for feasibility determina-
tion, loan application fees, appraisals, 
environmental documentation, profes-
sional fees or other fees determined by 

VerDate Sep<11>2014 09:11 Apr 13, 2017 Jkt 241026 PO 00000 Frm 00623 Fmt 8010 Sfmt 8010 Y:\SGML\241026.XXX 241026pm
an

gr
um

 o
n 

D
S

K
3G

D
R

08
2P

R
O

D
 w

ith
 C

F
R



614 

7 CFR Ch. XXXV (1–1–17 Edition) § 3565.206 

the Agency to be necessary to the de-
velopment of the project; 

(12) Technical assistance to and by 
non-profit entities to assist in the for-
mation, development, and packaging of 
a project, or formation or incorpora-
tion of a borrower entity; 

(13) Education programs for a board 
of directors, both before and after in-
corporation of a cooperative that will 
serve as the borrower; 

(14) Construction interest accrued on 
the construction loan; 

(15) Relocation assistance in the case 
of rehabilitation projects; 

(16) Developers’ fees; and 
(17) Repaying applicant debts in the 

following cases: 
(i) When the Agency authorizes in 

writing in advance the use of loan 
funds to pay debts for work, materials, 
land purchase, or other fees and 
charges before the loan is closed; or 

(ii) When the Agency concurs in writ-
ing with a determination by the lender 
that costs for work, fees and charges 
incurred prior to loan application are 
integral to development of the guar-
antee application and project. 

(b) Rehabilitation requirements. Reha-
bilitation work must be classified as 
either moderate or substantial as de-
fined in exhibit K of 7 CFR part 1924, 
subpart A or a successor document. In 
all cases, the building or project must 
be structurally sound, and improve-
ments must be necessary to meet the 
requirements of decent, safe, and sani-
tary living units. Applications must in-
clude a structural analysis, along with 
plans and specifications describing the 
type and amount of planned rehabilita-
tion. The project as rehabilitated must 
meet the applicable development 
standards contained in 7 CFR part 1924, 
subpart A, as well as any applicable 
historic preservation and environ-
mental review requirements in accord-
ance with 7 CFR part 1970. 

[63 FR 39458, July 22, 1998, as amended at 81 
FR 11050, Mar. 2, 2016] 

§ 3565.206 Ineligible uses of loan pro-
ceeds. 

Loan proceeds must not be used for 
the following: 

(a) Specialized equipment for train-
ing and therapy; 

(b) Housing in military impact areas; 

(c) Housing that serves primarily 
temporary and transient residents; 

(d) Nursing homes, special care facili-
ties and institutional type homes that 
require licensing as a medical care fa-
cility; 

(e) Operating capital for central din-
ing facilities or for any items not af-
fixed to the real estate, such as special 
portable equipment, furnishings, kitch-
en ware, dining ware, eating utensils, 
movable tables and chairs, etc.; 

(f) Payment of fees, salaries and com-
missions or compensation to borrowers 
(except developers’ fees); or 

(g) Refinancing of an outstanding 
debt, except in the case of an existing 
guaranteed loan where the Agency de-
termines that the refinancing is in the 
government’s interest or furthers the 
objectives of the program. The term 
and amount of any loan for refinancing 
must not exceed the maximum loan 
amount or term limits. 

§ 3565.207 Form of lien. 

The loan originated by the lender for 
a guarantee must be secured by a first 
lien against the property. 

§ 3565.208 Maximum loan term. 

(a) Statutory term limit. The lender 
may set the term of the loan, but in no 
instance may the term of a guaranteed 
loan exceed the lesser of 40 years or the 
remaining economic life of the project. 

(b) Prepayment of loans. A guaranteed 
loan may be prepaid in whole or in part 
at the determination of the lender, and 
upon the lender’s written notice to the 
Agency at least 30 days prior to the ex-
pected date of prepayment. The Agency 
will not pay any lockout or prepay-
ment penalty assessed by the lender. 
The lender must certify the following 
in the notice of prepayment: 

(1) The lease documents used by the 
borrower or its agent prohibit the abro-
gation of tenant leases in the event of 
prepayment; and 

(2) The borrower has notified tenants 
of the request to prepay the loan, in-
cluding notice of the prohibition 
against abrogation of the lease and the 
policy and procedure for handling com-
plaints regarding compliance with the 
long-term use restriction as contained 
in subpart H of this part. 
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§ 3565.209 Loan amortization. 

Each guaranteed loan shall be made 
for a period of not less than 25 nor 
greater than 40 years from the date the 
loan was made and may provide for am-
ortization of the loan over a period of 
not to exceed 40 years with a final pay-
ment of the balance due at the end of 
the loan term. 

[67 FR 16970, Apr. 9, 2002] 

§ 3565.210 Maximum interest rate. 

The interest rate for a guaranteed 
loan must not exceed the maximum al-
lowable rate specified by the Agency in 
NOFA. Such rate must be fixed over 
the term of the loan. 

§ 3565.211 Interest credit. 

(a) Limitation. For at least 20 percent 
of the loans made during each fiscal 
year, the Agency will provide assist-
ance in the form of interest credit, to 
the extent necessary to reduce the 
agreed-upon rate of interest to the 
AFR as such term is used in section 
42(I)(2)(D) of the Internal Revenue Code 
of 1986, 26 U.S.C. 7805, § 1.42–1T. 

(b) Selection criteria. The Agency will 
select projects to receive interest cred-
its using any of such criteria as the 
Agency may establish for priority 
projects as contained in subpart A of 
this part. 

§ 3565.212 Multiple guaranteed loans. 

The Agency may guarantee more 
than one loan on any project if all 
guaranteed loans, in the aggregate, 
comply with these regulations, includ-
ing without limitation: 

(a) In the aggregate, loans do not ex-
ceed the maximum guaranteed loan 
amount and loan-to-value limits, as 
contained in § 3565.204; 

(b) In the aggregate, loans are all to 
be secured equally by a first lien as the 
Agency may, at its sole discretion, de-
termine necessary to ensure repayment 
of the loans; and 

(c) If different lenders originate the 
loans, each lender has executed an 
intercreditor agreement in form and 
substance acceptable to the Agency. 

[63 FR 39458, July 22, 1998, as amended at 70 
FR 2931, Jan. 19, 2005] 

§ 3565.213 Geographic distribution. 

The Agency may refuse to guarantee 
a loan in an area where there is undue 
risk due to a concentration in the mar-
ket of properties subject to a Agency 
guaranteed loan. The Agency will con-
sider the credit quality of the loan and 
overall market conditions in making a 
determination of undue risk. If any of 
the Agency guaranteed loans in the 
market are experiencing vacancy rates 
in excess of 15% and the vacancy is due 
to market conditions, the Agency will 
invoke this provision and not guar-
antee the loan. 

§ 3565.214 [Reserved] 

§ 3565.215 Special conditions. 
(a) Use of third party funds. As a con-

dition of receiving a guaranteed loan, 
the Agency, or the lender if designated 
by the Agency, must review the terms 
and conditions of any secondary fi-
nancing or funding of projects, includ-
ing loans, capital grants or rental as-
sistance. 

(b) Recourse. If required by the lend-
er, loans guaranteed under this pro-
gram may be made on a recourse or 
nonrecourse basis, or with any personal 
or special borrower guarantees on 
collateralization. 

§§ 3565.216–3565.249 [Reserved] 

§ 3565.250 OMB control number. 
According to the Paperwork Reduc-

tion Act of 1995, no party is required to 
respond to a collection of information 
unless it displays a valid OMB control 
number. The valid OMB control num-
ber for this information collection is 
0575–0174. 

Subpart F—Property Requirements 

§ 3565.251 Eligible property. 
To be eligible for a guaranteed loan, 

a property must be used primarily for 
residential dwelling purposes and must 
meet the following requirements or the 
requirements of this subpart: 

(a) Property location. All the property 
must be located in a rural area. 

(b) Minimum size of development. The 
property must consist of at least five 
rental dwelling units. 
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(c) Non-contiguous sites. For a loan se-
cured by two or more non-contiguous 
parcels of land, all sites must meet 
each of the following requirements: 

(1) Located in one market area; 
(2) Managed under one management 

plan with one loan agreement or reso-
lution for all of the sites; and 

(3) Consist of single asset ownership. 
(d) Compliance with statutes. All prop-

erties must comply with the applicable 
requirements in section 504 of the Re-
habilitation Act of 1973, the Fair Hous-
ing Act, the Americans with Disabil-
ities Act, and other applicable stat-
utes. 

§ 3565.252 Housing types. 
The property may include new con-

struction or rehabilitation of existing 
structures. The units may be attached, 
detached, semi-detached, row houses, 
modular or manufactured houses, or 
multifamily structures. Manufactured 
housing must meet Agency require-
ments contained in 7 CFR part 1924, 
subpart A or a successor regulation. 
The Agency will guarantee proposals 
for new construction or acquisition 
with moderate or substantial rehabili-
tation of at least $6,500 per dwelling 
unit. The portion of guaranteed funds 
available for acquisition with rehabili-
tation may be limited in the annual 
Notice of Fund Availability. 

[70 FR 2931, Jan. 19, 2005] 

§ 3565.253 Form of ownership. 
The property must be owned in fee 

simple or be subject to a ground lease 
or other legal right in land acceptable 
to the Agency. 

§ 3565.254 Property standards. 
(a) Housing quality and site and neigh-

borhood standards. The property must 
meet the site and neighborhood re-
quirements established by the state or 
locality, and those standards contained 
under 7 CFR part 1924, subparts A and 
C or any successor regulations. 

(b) Third party assessments. As part of 
the application for a guaranteed loan, 
the lender must provide documentation 
of qualified third parties’ assessments 
of the property’s physical condition 
and any environmental conditions or 

hazards which may have a bearing on 
the market value of the property. 
These assessments must include: 

(1) An acceptable property appraisal. 
(2) A Phase I Environmental Site As-

sessment (American Society of Testing 
and Materials). 

(3) A Standard Flood Hazard Deter-
mination. 

(4) In the case of the purchase of an 
existing structure, rehabilitation or re-
financing, a physical needs assessment. 

§ 3565.255 Environmental review re-
quirements. 

Under the National Environmental 
Policy Act, the Agency is required to 
assess the potential impact of the pro-
posed actions on protected environ-
mental resources. Measures to avoid or 
mitigate adverse impacts to protected 
resources may require a change in site 
or project design. A site will not be ap-
proved by the Agency until the Agency 
has completed the environmental re-
view process in accordance with 7 CFR 
part 1970. 

[81 FR 11050, Mar. 2, 2016] 

§ 3565.256 Architectural services. 

Architectural services must be pro-
vided for the project in accordance 
with 7 CFR part 1924, subpart A or suc-
cessor regulation, including plan cer-
tifications. 

§ 3565.257 Procurement actions. 

All construction procurement ac-
tions, whether by sealed bid or by ne-
gotiation, must be conducted in a man-
ner that provides maximum open and 
free competition. 

§§ 3565.258–3565.299 [Reserved] 

§ 3565.300 OMB control number. 

According to the Paperwork Reduc-
tion Act of 1995, no party is required to 
respond to a collection of information 
unless it displays a valid OMB control 
number. The valid OMB control num-
ber for this information collection is 
0575–0174. 
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Subpart G—Processing 
Requirements 

§ 3565.301 Loan standards. 
An approved lender must originate 

and underwrite the loan and appraise 
the subject property in accordance 
with prudent lending practices and 
Agency criteria addressing the fol-
lowing factors: 

(a) Borrower qualifications and cred-
itworthiness; 

(b) Property, vacancy, market va-
cancy or collection loss; 

(c) Rental concessions and rent lev-
els; 

(d) Tenant demand and housing sup-
ply; 

(e) Property operating and mainte-
nance expense; 

(f) Property requirements as con-
tained in subpart F of this part; 

(g) Debt coverage ratio; 
(h) Operating and long-term capital 

requirements; 
(i) Loan-to-value ratio; 
(j) Return on borrower equity; and 
(k) Estimated long-term market-

ability of the project. 

§ 3565.302 Allowable fees. 
(a) Lender fees. The lender is author-

ized to charge reasonable and nec-
essary fees in connection with a bor-
rower’s application for a guaranteed 
loan. 

(b) Agency fees. The Agency will 
charge one or more types of fees 
deemed appropriate as reimbursement 
for reasonable and necessary costs in-
curred in connection with applications 
received from lenders for monitoring or 
annual renewal fees. These fees will be 
published in NOFA. Agency fees may 
include, but are not limited to the fol-
lowing: 

(1) Site assessment and market analysis 
or preliminary feasibility fee. A fee for re-
view of an application for a determina-
tion of preliminary feasibility. 

(2) Application fee. A fee submitted in 
conjunction with the application for a 
loan guarantee. 

(3) Inspection fee. A fee for inspection 
of the property in conjunction with a 
loan guarantee. 

(4) Transfer fee. A fee in connection 
with a request for approval of a trans-

fer of physical assets or a change in the 
composition of the ownership entity. 

(5) Extension or reopening fees. A fee to 
extend the guarantee commitment or 
to reopen an application when a com-
mitment has expired. 

§ 3565.303 Issuance of loan guarantee. 
(a) Preliminary feasibility review. Dur-

ing the initial processing of a loan, the 
lender may request a preliminary feasi-
bility review by the Agency when re-
quired loan documentation is sub-
mitted. 

(b) Conditional commitment to guar-
antee a loan. The Agency will issue a 
conditional commitment to guarantee 
a loan. This commitment will be good 
for such time frame as the Agency 
deems appropriate based on project re-
quirements. The commitment to guar-
antee a loan, will specify any condi-
tions necessary to obtain a determina-
tion by the Agency that all program 
requirements have been met. A condi-
tional commitment can be issued, sub-
ject to the availability of funds, after: 

(1) Completion of environmental re-
view requirements in accordance with 7 
CFR part 1970; and 

(2) Selection of the proposed project 
for funding by the Agency in accord-
ance with ranking and selection cri-
teria. 

(c) Guarantee during construction. 
When requesting a guarantee on con-
struction loan advances under 
§ 3565.52(c)(2) and (c)(3), Options 2 and 3, 
the Agency will only issue a guarantee 
to an approved lender that the Agency 
determines is eligible under § 3565.106 of 
this part. 

(1) This guarantee will be subject to 
the limits contained in subpart B of 
this part and in the loan closing docu-
mentation. 

(2) In all cases, the lender must ob-
tain one of the following protections: 

(i) Surety bonding or performance 
and payment bonding acceptable to the 
Agency; 

(ii) An irrevocable letter of credit ac-
ceptable to the Agency; or 

(iii) A pledge to the lender of collat-
eral that is acceptable to the Agency. 

(3) The lender must verify amounts 
expended prior to each payment for 
completed work and certify that an 
independent inspector has inspected 
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the property and found it to be in con-
formance with Agency standards. The 
lender must provide verification that 
all subcontractors have been paid and 
no liens have been filed against the 
property. 

(d) Permanent loan guarantee. The 
guarantee of a permanent loan pro-
vided under § 3565.52(c)(1) or (c)(2) will 
be issued once the following items have 
been submitted to and approved by the 
Agency: 

(1) Certification from the lender stat-
ing that the lender or its qualified rep-
resentative inspected the property and 
found that the construction meets the 
Government’s requirements for the 
standards and conditions for housing 
and facilities in 7 CFR part 1924, sub-
part A and the standards for site devel-
opment in 7 CFR part 1924, subpart C, 
or its successor regulations; 

(2) Cash flow certification—the lend-
er certifies, in writing, the project’s 
cash flow assumptions are still valid 
and depict compliance with the section 
538 program’s debt service coverage 
ratio requirement of at least 1.15, based 
on the lender’s analysis of current mar-
ket conditions and comparable prop-
erties in the project’s market area; 

(3) Documentation that either: 
(i) The project has attained a min-

imum level of acceptable occupancy of 
90% for 90 continuous days within the 
120-day period immediately preceding 
the issuance of the permanent guar-
antee, or 

(ii) Additional funds, supplementing 
the funds required under § 3565.303(d), 
have been added to the lease-up reserve 
in an amount the Agency determines is 
necessary to cover projected shortfalls. 

(4) A new appraisal based upon com-
pletion of construction. Upon a lender’s 
written request, the Agency may ex-
empt a project from this requirement if 
requested by the lender and the project 
meets the following criteria: 

(i) Original appraisal—the original ap-
praisal that meets the Agency’s ap-
praisal requirements with a valuation 
date no older than 36 months; 

(ii) Valuation—the appraisal’s lowest 
valuation, regardless of valuation ap-
proach and rent restrictions consid-
ered, is greater than the section 538 
guaranteed loan amount; and 

(iii) Guaranteed loan balance—the 
Agency’s guaranteed loan’s principal 
balance does not exceed 50 percent [un-
less a different percent has been an-
nounced in a Notice published in the 
FEDERAL REGISTER] of the project’s 
total development costs. 

(5) A certificate of substantial com-
pletion; 

(6) A certificate of occupancy or 
similar evidence of local approval; 

(7) A final inspection conducted by a 
qualified Agency representative; 

(8) A final cost certification in a form 
acceptable to the Agency; 

(9) A submission to the Agency of the 
complete closing docket; 

(10) A certification by the lender that 
the project has reached an acceptable 
minimum level occupancy; 

(11) An executed regulatory agree-
ment; 

(12) The Lender certifies that it has 
approved the borrower’s management 
plan and assures that the borrower is 
in compliance with Agency standards 
regarding property management con-
tained in subparts E and F of this part; 

(13) Necessary information to com-
plete an updated necessary assistance 
review by the Agency under 
§ 3565.204(c); and 

(14) Compliance with all conditions 
contained in the conditional commit-
ment for guarantee. 

(e) Modification of guarantee amount 
after commitment. The Agency may 
modify the guarantee amount or de-
cline to issue a loan guarantee when a 
lender fails to honor obligations or to 
fulfill representations made under the 
guarantee commitment. 

(f) Continuous Guarantee Compliance. 
The continuous guarantee will remain 
in effect once construction is com-
pleted. In order to remain in compli-
ance with 7 CFR part 3565, the fol-
lowing items must be submitted to and 
approved by the Agency. These items 
will be submitted to the Agency by the 
date stated in the Conditional Commit-
ment and any Agency approved exten-
sion(s). 

(1) Certification from the lender stat-
ing that the lender or its qualified rep-
resentative inspected the property and 
found that the construction meets the 
Government’s requirements for the 
standards and conditions for housing 
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and facilities in 7 CFR part 1924, sub-
part A and the standards for site devel-
opment in 7 CFR part 1924, subpart C, 
or its successor regulations; 

(2) Cash flow certification—the lend-
er certifies in writing the project’s 
cash flow assumptions are still valid 
and depict compliance with the section 
538 program’s debt service coverage 
ratio requirement of at least 1.15, based 
on the lender’s analysis of current mar-
ket conditions and comparable prop-
erties in the project’s market area; 

(3) Documentation that either: 
(i) The project has attained a min-

imum level of acceptable occupancy of 
90% for 90 continuous days within the 
120-day period immediately preceding 
the issuance of the permanent guar-
antee, or 

(ii) Additional funds, supplementing 
the funds required under § 3565.303(d), 
have been added to the lease-up reserve 
in an amount the Agency determines is 
necessary to cover projected shortfalls. 

(4) An appraisal of the property; 
(5) A certificate of substantial com-

pletion; 
(6) A certificate of occupancy or 

similar evidence of local approval; 
(7) A final inspection conducted by a 

qualified Agency representative; 
(8) A final cost certification in a form 

acceptable to the Agency; 
(9) A submission to the Agency of the 

complete closing docket; 
(10) A certification by the lender that 

the project has reached an acceptable 
minimum level occupancy; 

(11) An executed regulatory agree-
ment; 

(12) The Lender certifies that it has 
approved the borrower’s management 
plan and assures that the borrower is 
in compliance with Agency standards 
regarding property management con-
tained in subparts E and F of this part; 

(13) Necessary information to com-
plete an updated necessary assistance 
review by the Agency under 
§ 3565.204(c); and 

(14) Compliance with all conditions 
contained in the conditional commit-
ment for guarantee. 

[63 FR 39458, July 22, 1998, as amended at 64 
FR 32372, June 16, 1999; 76 FR 4, Jan. 3, 2011; 
81 FR 11050, Mar. 2, 2016] 

§ 3565.304 Lender loan processing re-
sponsibilities. 

(a) Application. The lender will be re-
sponsible for submitting an application 
for a loan guarantee in a format pre-
scribed by the Agency. Lenders may 
submit an application at the feasibility 
stage or when they request a condi-
tional commitment. 

(b) Project servicing, management and 
disposition. Unless otherwise permitted 
by the Agency, the originating lender 
must perform all loan functions during 
the period of the guarantee. These 
functions include servicing, asset man-
agement, and, if necessary, property 
disposition. The lender must maintain 
and service the loan in accordance with 
the provisions of subpart I of this part 
and Agency servicing procedures. 

§ 3565.305 Mortgage and closing re-
quirements. 

It is the lender’s responsibility to en-
sure that the loan closing statement 
and required loan documents are in a 
form acceptable to the Agency and in-
cluded in the closing docket. The lend-
er is responsible for resolving any un-
derwriting and loan closing defi-
ciencies that are found. The Agency’s 
review of the lender’s loan closing doc-
umentation does not constitute a waiv-
er of fraud, misrepresentation, or fail-
ure of judgment by the lender. 

§§ 3565.306–3565.349 [Reserved] 

§ 3565.350 OMB control number. 

According to the Paperwork Reduc-
tion Act of 1995, no party is required to 
respond to a collection of information 
unless it displays a valid OMB control 
number. The valid OMB control num-
ber for this information collection is 
0575–0174. 

Subpart H—Project Management 

§ 3565.351 Project management. 
As a condition of the guarantee, the 

lender is to obtain borrower certifi-
cation that the project is in compli-
ance with local, state, federal laws and 
program requirements. 

(a) Regulatory agreement. A regu-
latory agreement between the borrower 
and lender must be executed at the 
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time of loan closing and contain the 
following covenants: 

(1) That it is binding upon the bor-
rower and any of its successors and as-
signs, as well as upon the lender and 
any of its successors and assigns, for 
the duration of the guaranteed loan; 

(2) That the borrower makes all pay-
ments due under the note and to the 
required escrow and reserve accounts; 

(3) That the borrower maintains the 
project as affordable housing in accord-
ance with the purposes and for the du-
ration defined in the statute; 

(4) That the borrower maintains the 
project in good physical and financial 
condition at all times; 

(5) That the borrower obtains and 
maintains property insurance and any 
other insurance coverage required to 
protect the security; 

(6) That the borrower maintains com-
plete project books and financial 
records, and provides the Agency and 
the lender with an annual audited fi-
nancial statement after the end of each 
fiscal year; 

(7) That the borrower makes project 
books and records available for review 
by the Office of Inspector General, 
Rural Development staff, General Ac-
counting Office, and the Department of 
Justice, or their representatives or suc-
cessors upon appropriate notification; 

(8) That the borrower prepares and 
complies with the Affirmative Fair 
Housing Marketing Plan and all other 
Fair Housing requirements; 

(9) That the borrower operates as a 
single asset ownership entity, unless 
otherwise approved by the Agency; 

(10) That the borrower complies with 
applicable federal, state and local laws; 
and 

(11) That the borrower provides man-
agement satisfactory to the lender and 
to the Agency and complies with an ap-
proved management plan for the 
project. 

(b) Management plan. The lender must 
approve the borrower’s management 
plan and assure that the borrower is in 
compliance with Agency standards re-
garding property management, includ-
ing the requirements contained in sub-
parts E and F of this part. 

(c) Tenant protection and grievance 
procedures. Tenants in properties sub-
ject to a guaranteed loan are entitled 

to the grievance and appeal rights con-
tained in 7 CFR part 3560, subpart D or 
successor regulation. The borrower 
must inform tenants in writing of 
these rights. 

(d) Financial management—(1) Bor-
rower reporting requirements. At a min-
imum, the lender must obtain, on an 
annual basis, an audited annual finan-
cial statement conducted in accord-
ance with generally accepted govern-
ment auditing standards. 

(2) Lender reporting requirements. The 
lender must review the financial re-
ports to assure that the property is in 
sound fiscal condition and the borrower 
is in compliance with financial require-
ments. The lender must report findings 
to the Agency as follows: 

(i) Annual reports. The lender must 
submit to the Agency a copy of the an-
nual financial audit of the project and 
must report on the nature and status of 
any findings. To the extent that out-
standing findings or issues remain, the 
lender must submit to the Agency a 
copy of a plan of action for any unre-
solved findings. 

(ii) Monthly reports. The lender must 
submit monthly reports to the Agency 
on all loans that are either in default, 
delinquent, or not in compliance with 
program requirements. This report 
must provide information on the finan-
cial condition of each loan, the phys-
ical condition of the property, the 
amount of delinquency, any other non- 
compliance with program requirements 
and the proposed actions and timetable 
to resolve the delinquency, default or 
non-compliance. 

(3) Reserve releases. The lender is re-
sponsible for approving or disapproving 
all borrower requests for release of 
funds from the reserve and escrow ac-
counts. Security deposit accounts will 
not be considered a reserve or escrow 
account. 

(4) Insurance requirements. At loan 
closing, the borrower will provide the 
lender with documentary evidence that 
Agency insurance requirements have 
been met. The borrower must maintain 
insurance in accordance with Agency 
requirements until the loan is repaid 
and the lender must be named as the 
insurance policy’s beneficiary. The 
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lender must obtain insurance on the se-
cured property if the borrower is un-
able or unwilling to do so and charge 
the cost as an advance. 

(5) Distribution of surplus cash. Prior 
to the distribution of surplus cash to 
the owner, the lender must certify that 
the property is in good financial and 
physical condition and in compliance 
with the regulatory agreement. Such 
compliance includes payment of out-
standing obligations, debt service, and 
required funding of reserve and escrow 
accounts. 

(e) Physical maintenance. The lender 
must annually inspect the property to 
ensure that it is in compliance with 
state and local codes and program re-
quirements. The lender must certify to 
the Agency that a property is in such 
compliance, or report to the Agency on 
any non-compliance items and pro-
posed actions and timetable for resolu-
tion. Failure to provide responsive cor-
rective action can result in reduction 
or cancellation of the guarantee by the 
Agency. 

[63 FR 39458, July 22, 1998, as amended at 64 
FR 32372, June 16, 1999; 69 FR 69176, Nov. 26, 
2004] 

§ 3565.352 Preservation of affordable 
housing. 

(a) Original purpose. During the pe-
riod of the guarantee, owners are pro-
hibited from using the housing or re-
lated facilities for any purpose other 
than an approved program purpose. 

(b) Use restriction. For the original 
term of the guaranteed loan, the hous-
ing must remain available for occu-
pancy by low and moderate income 
households, in accordance with subpart 
E of this part. This requirement will be 
included in a deed restriction or other 
instrument acceptable to the Agency. 
The restriction will apply unless the 
housing is acquired by foreclosure or 
an instrument in lieu of foreclosure, or 
the Agency waives the applicability of 
this requirement after determining 
that each of the following three cir-
cumstances exist. 

(1) There is no longer a need for low- 
and moderate-income housing in the 
market area in which the housing is lo-
cated; 

(2) Housing opportunities for low-in-
come households and minorities will 

not be reduced as a result of the waiv-
er; and 

(3) Additional federal assistance will 
not be necessary as a result of the 
waiver. 

§ 3565.353 Affirmative fair housing 
marketing. 

As a condition of the guarantee, the 
lender must ensure that the lender and 
borrower are in compliance with the 
approved Affirmative Fair Housing 
Marketing Plan. This plan must be re-
viewed annually by the lender to en-
sure that the borrower remains in com-
pliance and to recommend modifica-
tions, as necessary. 

§ 3565.354 Fair housing accommoda-
tions. 

The lender must ensure that the bor-
rower is in compliance with the appli-
cable fair housing laws in the develop-
ment of the property, the selection of 
applicants for housing, and ongoing 
management. See subpart A of this 
part. 

§ 3565.355 Changes in ownership. 
Any change in ownership, in whole or 

in part, must be approved by the lender 
and the Agency before such change 
takes effect. 

§§ 3565.356–3565.399 [Reserved] 

§ 3565.400 OMB control number. 
According to the Paperwork Reduc-

tion Act of 1995, no party is required to 
respond to a collection of information 
unless it displays a valid OMB control 
number. The valid OMB control num-
ber for this information collection is 
0575–0174. 

Subpart I—Servicing Requirements 
§ 3565.401 Servicing objectives. 

The participating lender is respon-
sible for servicing the guaranteed loan 
throughout the term of the loan or 
guarantee, whichever is less. In all 
cases, the lender remains responsible 
for liquidation of the property in ac-
cordance with the Loan Note Agree-
ment, unless otherwise determined by 
the Agency. A lender-servicing plan 
must be designed and implemented to 
achieve the following objectives. 
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(a) To preserve the value of the loan 
and the real estate; 

(b) To avoid a loss to the lender or 
the Agency and to limit exposure to 
potential loss; 

(c) To protect the interests of the 
tenants; and 

(d) To further program objectives. 

§ 3565.402 Servicing responsibilities. 
The lender must service the loan in 

accordance with this subpart and per-
form the services contained in this sec-
tion in a reasonable and prudent man-
ner. The lender is responsible for the 
actions of its agents and representa-
tives. 

(a) Funds management. The lender 
must have a funds management system 
to receive and process borrower pay-
ments, including the following. 

(1) All principal and interest (P&I) 
funds and guarantee fees collected and 
deposited into the appropriate custo-
dial accounts. 

(2) Payments to custodial escrow ac-
counts for taxes and insurance pre-
miums, assessments that might impair 
the security (such as ground rent), and 
reserve accounts for repair and capital 
improvement of the property. 

(b) Asset management. The lender 
must ensure that the property securing 
the guaranteed loan remains in good 
physical and financial condition, in ac-
cordance with project management re-
quirements contained in subpart H of 
this part. 

(c) Management of delinquencies and 
defaults. Each month the lender must 
report to the Agency any delinquencies 
and defaults in accordance with sub-
part H of this part. 

§ 3565.403 Special servicing. 
Special servicing must be initiated 

when regular servicing actions are in-
sufficient to resolve borrower default 
or property deficiencies. 

(a) Repurchase from Holder. For 
securitized loans, the Holder may re-
quire the lender or Government to re-
purchase the security in accordance 
with the provisions of § 3565.405. 

(b) Responsibility of lender. It is the 
lender’s responsibility during special 
servicing to make a special effort to 
ensure that maintenance of the prop-
erty meets Agency requirements and 

the tenants’ rights are protected, until 
such time that the property is liq-
uidated by the lender, the loan is paid 
in full, or the loan is assigned to the 
Agency. The lender must update the 
Agency monthly until the default is 
cured or a claim is filed. The lender 
must maintain adequate records of any 
and all efforts to cure the default or to 
foreclose. 

(c) Initiating special servicing. When 
special servicing is initiated, the lend-
er must submit for Agency review a 
special servicing plan that includes 
proposed actions to cure the defi-
ciencies and a timeframe for comple-
tion. The special servicing plan will 
specify the proposed terms of any 
workout agreement recommended by 
the lender. The lender must obtain 
Agency approval of the terms of any 
workout agreement with the borrower. 
The workout agreement may include a 
loan modification, transfer of physical 
assets, or partial payment of claim and 
reamortization of the loan. Failure to 
comply with terms contained in the ex-
ecuted workout agreement will be con-
sidered a default of the guaranteed 
loan. 

(1) Loan modification. The borrower 
and lender may agree to a loan modi-
fication when such action will improve 
the financial viability of the project 
and its operations, and when a cir-
cumstance exists that is beyond the 
borrower’s control. The Agency must 
approve in advance any loan modifica-
tion that extends the life of the loan or 
requires an increase in the amount of 
the guarantee. All changes must be 
within the requirements of section 538 
of the Housing Act of 1949. 

(2) Change in ownership and transfer of 
physical assets. A default or delin-
quency may be resolved by a change of 
the ownership entity in whole or in 
part. The Agency must approve all 
changes in ownership prior to the effec-
tive date of the transfer, and may re-
quire additional resources from the 
lender or borrower to resolve project 
deficiencies. 

(3) Partial payment of claims. The lend-
er may request a partial payment of 
claim as a result of a loss experienced 
by the lender as a means to work out a 
troubled loan. The Agency will accept 
such claim if it determines that it is in 
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the best interest of the government. In 
applying the partial payment, the lend-
er must assign the obligation covered 
by the partial payment to the Agency, 
and, if required by the Agency, reamor-
tize the obligation using the amount of 
the remaining obligation over an 
agreed-upon term. 

(d) Claims processing. In the event of a 
loss, the lender must submit claims 
under the guarantee in accordance 
with subpart J of this part. Prior to 
submitting a claim, the lender must 
exhaust all possibilities of collection 
on the loan. 

(e) Displacement prevention. The ac-
tions of the lender must not harm the 
property’s tenants through displace-
ment. 

[63 FR 39458, July 22, 1998, as amended at 67 
FR 16971, Apr. 9, 2002; 70 FR 2931, Jan. 19, 
2005] 

§ 3565.404 Transfer of loans or mort-
gage servicing. 

Transfer of servicing is prohibited 
unless the Agency determines that cir-
cumstances warrant such action, the 
proposed lender is an eligible lender ap-
proved by the Agency, and the transfer 
of servicing is approved by the Agency 
in advance. 

§ 3565.405 Repurchase of guaranteed 
loans. 

(a) Repurchase by lender. The Holder 
may make written demand on the lend-
er to repurchase the unpaid guaranteed 
portion of the loan when the borrower 
is in default not less than 60 calendar 
days on principal or interest due on the 
loan; or the lender has failed to remit 
to the Holder its pro rata share of any 
payment made by the borrower within 
30 calendar days of receipt by the lend-
er. The Holder must concurrently send 
a copy of the demand letter to the 
Agency. The lender will notify the 
Holder and the Agency of its decision 
to repurchase within 10 business days 
from the date of the written demand 
letter by the Holder. The lender may 
agree to repurchase the unpaid portion 
of the entire loan from the Holder, 
even though the guarantee does not 
cover any unguaranteed portion of the 
loan held by the Holder. If the lender 
decides to repurchase, the lender has 30 
calendar days from the date of the 

Holder’s written demand letter to do 
so. The guarantee does not cover any 
unguaranteed portion of the loan or 
the note interest to the Holder on the 
guaranteed loan accruing after 90 cal-
endar days from the date of the Hold-
er’s demand letter to the lender re-
questing the repurchase. The lender 
may deduct the lender’s servicing fee 
from the repurchase amount. The lend-
er will accept an assignment without 
recourse from the Holder upon repur-
chase. The lender is encouraged to re-
purchase the loan to facilitate the ac-
counting of funds, resolve problems, 
and to prevent default where and when 
reasonable. 

(b) Repurchase by Agency. (1) If the 
lender does not repurchase the loan as 
provided in paragraph (a) of this sec-
tion, the Agency will purchase from 
the Holder the unpaid principal balance 
of the guaranteed portion together 
with accrued interest to date of repur-
chase, less the lender’s servicing fee, 
within 30 calendar days after written 
demand to the Agency from the Holder. 
The guarantee will not cover the note 
interest to the Holder on the guaran-
teed loan accruing after 90 calendar 
days from the date of the original de-
mand letter of the Holder to the lender 
requesting the repurchase. Holders of 
Loan Note Guarantees that have been 
issued prior to the effective date of this 
final rule may opt to adhere to the 
terms and conditions of the Loan Note 
Guarantee then in effect. In case of 
loan default, the Holder of a Loan Note 
Guarantee issued prior to the effective 
date of this final rule will stipulate, in 
a written demand for repurchase, its 
preference for repurchase in accord-
ance with the Loan Note Guarantee 
issued prior to the effective date of this 
final rule. If the demand for repurchase 
does not stipulate a preference for re-
purchase in accordance with the Loan 
Note Guarantee issued prior to the ef-
fective date of this final rule, the Agen-
cy will process the demand for repur-
chase as stated in this final rule. The 
Holder must stipulate a preference for 
repurchase in accordance with the 
Loan Note Guarantee issued prior to 
the effective date of this final rule in 
the first demand for repurchase. The 
Holder of the Loan Note Guarantee 
issued prior to the effective date of this 
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final rule cannot make a subsequent 
demand for repurchase changing the 
preference stipulated in the original 
demand for repurchase. 

(2) The Holder’s demand to the Agen-
cy must include a copy of the written 
demand made to the lender. The Holder 
must also include evidence of its right 
to require payment from the Agency. 
Such evidence will consist of either the 
original of the Loan Note Guarantee 
properly endorsed to the Agency or the 
original of an Agency approved assign-
ment guarantee agreement, properly 
assigned to the Agency without re-
course including all rights, title, and 
interest in the loan. The Holder must 
include in its demand the amount due 
including unpaid principal, unpaid in-
terest to date of demand, and interest 
subsequently accruing from date of de-
mand to proposed payment date. The 
Agency will be subrogated to all rights 
of the Holder. 

(3) The Agency will notify the lender 
of its receipt of the Holder’s demand 
for payment. The lender must provide 
the Agency with the information nec-
essary for the Agency to determine the 
appropriate amount due the Holder 
within 10 business days from the date 
of the written demand letter to the 
lender from the Holder requesting re-
purchase of the guaranteed portion. 
The lender will furnish a current state-
ment certified by an appropriate au-
thorized officer of the lender stating 
the unpaid principal and interest then 
owed by the borrower on the loan and 
the amount then owed to any Holder. 
Any discrepancy between the amount 
claimed by the Holder and the informa-
tion submitted by the lender must be 
resolved between the lender and the 
Holder before payment will be ap-
proved. The Agency will coordinate the 
resolution of the discrepancy. Such 
conflict will suspend the running of the 
30 calendar day payment requirement. 

(4) Purchase by the Agency does not 
change, alter, or modify any of the 
lender’s obligations to the Agency aris-
ing from the loan or guarantee nor 
does it waive any of the Agency’s 
rights against the lender. As Holder, 
the Agency will have the right to set- 
off any payments the Agency owes the 
lender. 

[70 FR 2931, Jan. 19, 2005] 

§§ 3565.406–3565.449 [Reserved] 

§ 3565.450 OMB control number. 
According to the Paperwork Reduc-

tion Act of 1995, no party is required to 
respond to a collection of information 
unless it displays a valid OMB control 
number. The valid OMB control num-
ber for this information collection is 
0575–0174. 

Subpart J—Assignment, 
Conveyance, and Claims 

§ 3565.451 Preclaim requirements. 
(a) Lender certifications. After bor-

rower default and before filing a claim 
or assignment of the loan to the Agen-
cy, the lender must make every reason-
able and prudent effort to resolve the 
default. The lender must provide the 
Agency with an accounting of all pro-
posed and actual actions taken to cure 
the default. The lender must certify 
that all reasonable efforts to cure the 
default have been exhausted. Where the 
lender fails to comply with the terms 
of the loan guarantee agreement and 
the corresponding regulations and 
guidance with regard to liquidating the 
property, the Agency, at its option, 
may take possession of the security 
collateral and dispose of the property. 

(b) Due diligence by lender. For all 
loan servicing actions where a market, 
net recovery or liquidation value deter-
mination is required, guaranteed lend-
ers shall perform due diligence in con-
junction with the appraisal and submit 
it to the Agency for review. The Phase 
I Environmental Site Assessment pub-
lished by the American Society of 
Testing and Materials is considered an 
acceptable format for due diligence. 

(c) Environmental review. The Agency 
is required to complete an environ-
mental review under the National En-
vironmental Policy Act, in accordance 
with 7 CFR part 1970. Servicing actions 
as defined in § 1970.6 are part of finan-
cial assistance already provided and do 
not require additional NEPA review. 
However, certain post-financial assist-
ance actions that have the potential to 
have an effect on the environment, 
such as lien subordinations, sale or 
lease of Agency-owned real property, or 
approval of a substantial change in the 
scope of a project, as defined in § 1970.8, 
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are subject to a NEPA analysis in ac-
cordance with 7 CFR part 1970. 

[63 FR 39458, July 22, 1998, as amended at 81 
FR 11050, Mar. 2, 2016] 

§ 3565.452 Decision to liquidate. 
(a) A decision to liquidate shall be 

made when it is determined that the 
default cannot be cured through ac-
tions contained in § 3565.403 or it has 
been determined that it is in the best 
interest of the Agency and the lender 
to liquidate. For interest accrual pur-
poses, interest will accrue for 90 cal-
endar days after the date the liquida-
tion plan is approved by the Agency. If 
within 20 calendar days of the Agency’s 
receipt of the liquidation plan, the 
Agency fails to respond to the lender’s 
proposal or advise the lender to make 
revisions to the plan that was sub-
mitted, the liquidation plan will be ap-
proved by default, and the 90 calendar 
day period for interest accrual will 
commence. 

(b) In the event of a default involving 
a loan to an Indian tribe or tribal cor-
poration made under this section which 
is secured by an interest in land within 
such tribe’s reservation (as determined 
by the Secretary of the Interior), in-
cluding a community in Alaska incor-
porated by the Secretary of the Inte-
rior pursuant to the Indian Reorganiza-
tion Act (25 U.S.C. 461 et seq.), the lend-
er shall only pursue liquidation after 
offering to transfer the account to an 
eligible tribal member, the tribe, or 
the Indian housing authority serving 
the tribe. If the lender subsequently 
proceeds to liquidate the account, the 
lender shall not sell, transfer, or other-
wise dispose of or alienate the property 
except to one of the entities described 
in the preceding sentence. 

[67 FR 16971, Apr. 9, 2002, as amended at 70 
FR 2932, Jan. 19, 2005] 

§ 3565.453 Disposition of the property. 
(a) Submission of the liquidation 

plan. The lender will, within 30 cal-
endar days after a decision to liq-
uidate, submit to the Agency in writ-
ing, its proposed detailed plan of liq-
uidation. The Agency will inform the 
lender, in writing, whether the Agency 
concurs in the lender’s liquidation 
plan. Should the Agency and the lender 

not agree on the liquidation plan, nego-
tiations will take place between the 
Agency and the lender to resolve the 
disagreement. When the liquidation 
plan is approved by the Agency, the 
lender will proceed expeditiously with 
liquidation. The liquidation plan sub-
mitted to the Agency by the lender 
shall include: 

(1) Satisfactory proof of the lender’s 
ownership of the guaranteed loan 
promissory note and related security 
instruments. 

(2) A copy of the payment ledger or 
equivalent which reflects the current 
loan balance and accrued interest to 
date and the method of computing the 
interest. 

(3) A full and complete list of all col-
lateral including any personal and cor-
porate guarantees. 

(4) The recommended liquidation 
methods for making the maximum col-
lection possible on the indebtedness 
and the justification for such methods, 
including recommended actions for: 

(i) Obtaining an appraisal of the col-
lateral; 

(ii) Acquiring and disposing of all 
collateral; 

(iii) Collecting from guarantors; 
(iv) Setting the proposed date of fore-

closure; and 
(v) Setting the proposed date of liq-

uidation. 
(5) Necessary steps for protection of 

the tenants and preservation of the col-
lateral. 

(6) Copies of the borrower’s latest 
available financial statements. 

(7) Copies of the guarantor’s latest 
available financial statements. 

(8) An itemized list of estimated liq-
uidation expenses expected to be in-
curred along with justification for each 
expense. 

(9) A schedule to periodically report 
to the Agency on the progress of liq-
uidation. 

(10) Estimated protective advance 
amounts with justification. 

(11) Proposed protective bid amounts 
on collateral to be sold at auction and 
a breakdown to show how the amounts 
were determined. 

(12) If a voluntary conveyance is con-
sidered, the proposed amount to be 
credited to the guaranteed debt. 

VerDate Sep<11>2014 09:11 Apr 13, 2017 Jkt 241026 PO 00000 Frm 00635 Fmt 8010 Sfmt 8010 Y:\SGML\241026.XXX 241026pm
an

gr
um

 o
n 

D
S

K
3G

D
R

08
2P

R
O

D
 w

ith
 C

F
R



626 

7 CFR Ch. XXXV (1–1–17 Edition) § 3565.454 

(13) Any legal opinions supporting 
the decision to liquidate. 

(14) The lender will obtain a complete 
appraisal report on all collateral secur-
ing the loan, which will reflect the fair 
market value and potential liquidation 
value, and an examination of the title 
on the collateral. In order to formulate 
a liquidation plan, which maximizes re-
covery, collateral must be evaluated 
for hazardous substances, petroleum 
products, or other environmental haz-
ards, which may adversely impact the 
market value of the collateral. 

(b) A transfer and assumption of the 
borrower’s operation can be accom-
plished before or after the loan goes 
into liquidation. However, if the collat-
eral has been purchased through fore-
closure or the borrower has conveyed 
title to the lender, no transfer and as-
sumption is permitted. 

(c) A protective bid may be made by 
the lender, with prior Agency written 
approval, at a foreclosure sale to pro-
tect the lender’s and the Agency’s in-
terest. The protective bid will not ex-
ceed the amount of the loan, including 
expenses of foreclosure, and should be 
based on the liquidation value consid-
ering estimated expenses for holding 
and reselling the property. These ex-
penses include, but are not limited to, 
expenses for resale, interest accrual, 
length of weatherization, and prior 
liens. 

(d) Filing an estimated loss claim. 
When the lender is conducting the liq-
uidation and owns any or all of the 
guaranteed portion of the loan, the 
lender will file an estimated loss claim 
with the liquidation plan if the lender 
expects liquidation to exceed 90 cal-
endar days. The estimated loss pay-
ment will be based on the outstanding 
loan amount minus the liquidation 
value of the collateral. For the purpose 
of reporting and loss claim computa-
tion, the loss claim will be promptly 
processed in accordance with applica-
ble Agency regulations, as set forth in 
this section. The loss claim calculation 
will include 90 calendar days of interest 
accrual on the defaulted loan at the 
time the estimated loss claim is paid 
by the Agency. If the lender estimates 
that there will be no loss after consid-
ering the costs of liquidation, the lend-
er submits an estimated loss claim of 

zero. Interest accrual will cease 90 cal-
endar days after the date the liquida-
tion plan is approved by the Agency. 

(e) Property disposition. Once the liq-
uidation plan has Agency approval, the 
lender must make every effort to liq-
uidate the property in a manner that 
will yield the highest market value 
consistent with the protections af-
forded to tenants in 7 CFR part 1944, 
subpart L or successor regulation. 

(f) Accounting and reports. When the 
lender conducts liquidation, the lender 
will account for funds during the pe-
riod of liquidation and provide the 
Agency with reports at least quarterly 
on the progress of liquidation, includ-
ing disposition of collateral, resulting 
costs, and additional procedures nec-
essary for successful completion of the 
liquidation. 

(g) Transmitting payments and pro-
ceeds to the Agency. When the Agency 
is the Holder of a portion of the guar-
anteed loan, the lender will transmit to 
the Agency its pro rata share of any 
payments received from the borrower, 
liquidation, or elsewhere. 

[70 FR 2932, Jan. 19, 2005] 

§ 3565.454 [Reserved] 

§ 3565.455 Alternative disposition 
methods. 

The Agency, in its sole discretion, 
may choose to obtain an assignment of 
the loan from the lender or conveyance 
of title obtained by the lender through 
foreclosure or a deed-in-lieu of fore-
closure. 

(a) Assignment. In the case of an as-
signment of the loan, the assignment 
of the security instruments or the se-
curity must be in written and record-
able form. Completion of the assign-
ment will occur once the following 
transactions are completed to the 
Agency’s satisfaction. 

(1) Conveyance to the Agency of all 
the lender’s rights and interests arising 
under the loan. 

(2) Assignment to the Agency of all 
claims against the borrower or others 
arising out of the loan transactions, in-
cluding: 

(i) All collateral agreements affect-
ing financing, construction, use or op-
eration of the property; and 
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(ii) All insurance or surety bonds, or 
other guarantees, and all claims under 
them. 

(3) Certification that the collateral 
has been evaluated for the presence of 
contamination from the release of haz-
ardous substances, petroleum products 
or other environmental hazards which 
may adversely impact the market 
value of the property and the results of 
that evaluation. 

(b) Conveyance of title. In the case of 
a conveyance of title to the property, 
the lender must inform the Agency in 
advance of how it plans to acquire title 
and a timetable for doing so. The Agen-
cy will accept the conveyance upon re-
ceipt of an assignment to the Agency 
of all claims of the lender against the 
property and assignment of the lend-
er’s rights to any operating funds and 
any reserves or escrows established for 
the maintenance of the property or the 
payment of property taxes and insur-
ance. 

§ 3565.456 Filing a claim. 
Once the lender has disposed of the 

property or the Agency has agreed to 
accept an assignment of the loan or 
conveyance of title to the property, the 
lender may file a claim for the guaran-
teed portion of allowable losses. All 
claim amounts must be calculated in 
accordance with this subpart and be 
approved by the Agency. 

§ 3565.457 Determination of claim 
amount. 

In all liquidation cases, final settle-
ment will be made with the lender 
after the collateral is liquidated, un-
less otherwise designated as a future 
recovery or after settlement and com-
promise of all parties has been com-
pleted. 

(a) Report of loss form. An Agency ap-
proved form will be used for calcula-
tions of all estimated and final loss de-
terminations. Estimated loss payments 
will only be paid by the Agency after it 
has approved a liquidation plan. 

(b) Estimated loss. An estimated loss 
claim based on liquidation appraisal 
value will be prepared and submitted 
by the lender. 

(1) The estimated loss payment shall 
be applied as of the date of such pay-
ment. The total amount of the loss 

payment paid by the Agency will be ap-
plied by the lender on the loan debt. 
Such application does not release the 
borrower from liability. 

(2) The Government’s written author-
ization is required for all protective ad-
vances in excess of $5,000. Protective 
advances include, but are not limited 
to, advances made for property taxes, 
annual assessments, ground rent, haz-
ard or flood insurance premiums affect-
ing the collateral, and other expenses 
necessary to preserve or protect the se-
curity. Attorney fees are not a protec-
tive advance. A protective advance 
claim will be paid only at the time of 
the final report of loss payment except 
in certain transfer and assumption sit-
uations with Agency approval. 

(c) Final loss. Within 30 calendar days 
after liquidation of all collateral, ex-
cept for certain unsecured personal or 
corporate guarantees (as provided for 
in this section) is completed, a final re-
port of loss on a form approved by the 
Agency must be prepared and sub-
mitted by the lender to the Agency. 
Before approval by the Agency of any 
final loss report, the lender must ac-
count for all funds during the period of 
liquidation, disposition of the collat-
eral, all costs incurred, and any other 
information necessary for the success-
ful completion of liquidation. Upon re-
ceipt of the final accounting and report 
of loss, the Agency may audit all appli-
cable documentation to determine the 
final loss. The lender will make its 
records available and otherwise assist 
the Agency in making any investiga-
tion. The documentation accom-
panying the report of loss must support 
the amounts shown on the report of 
loss form. 

(1) A determination must be made re-
garding the collectability of unsecured 
personal and corporate guarantees. If 
reasonably possible, such guarantees 
should be promptly collected prior to 
completion of the final loss report. 
However, in the event that collection 
from the guarantors appears unlikely 
or will require a prolonged period of 
time, the report of loss will be filed 
when all other collateral has been liq-
uidated, and unsecured personal or cor-
porate guarantees will be treated as a 
future recovery with the net proceeds 
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to be shared on a pro rata basis by the 
lender and the Agency. 

(2) The lender must document that 
all of the collateral has been accounted 
for and properly liquidated and that 
liquidation proceeds have been prop-
erly accounted for and applied cor-
rectly to the loan. 

(3) The lender will show a breakdown 
of any protective advance amount as to 
the payee, purpose of the expenditure, 
date paid, and evidence that the 
amount expended was proper and that 
payment was actually made. 

(4) The lender will show a breakdown 
of liquidation expenses as to the payee, 
purpose of the expenditure, date paid, 
and evidence that the amount expended 
was proper and that payment was actu-
ally made. Liquidation expenses are re-
coverable only from collateral pro-
ceeds. 

(5) Accrued interest will be supported 
by documentation as to how the 
amount was accrued. 

(6) Loss payments will be paid by the 
Agency within 60 calendar days after 
the receipt of the final loss report and 
accounting of the collateral. 

(7) Should there be a circumstance 
where the lender cannot or will not 
sign a final report of loss, the State Di-
rector may complete the final report of 
loss and submit it to the Finance Office 
without the lender’s signature. Before 
this action can be taken, all collateral 
must be disposed of or accounted for; 
there must be no evidence of fraud, 
misrepresentation, or negligent serv-
icing by the lender; and all efforts to 
obtain the cooperation of the lender 
must have been exhausted and docu-
mented. 

(d) Maximum guarantee payment. The 
maximum guarantee payment will not 
exceed the amount of guarantee per-
centage as contained in the guarantee 
agreement (but in no event more than 
90%) times the allowable loss amount. 

(e) Rent. Any net rental or other in-
come that has been received by the 
lender from the collateral will be ap-
plied on the guaranteed loan debt after 
paying operating expenses of the prop-
erty. 

(f) Liquidation costs. Liquidation costs 
will be deducted from the proceeds of 
the disposition of primary collateral. If 
changed circumstances after submis-

sion of the liquidation plan require a 
substantial revision of liquidation 
costs, the lender will procure the Agen-
cy’s written concurrence prior to pro-
ceeding with the proposed changes. 

(g) Payment. When the Agency finds 
the final report of loss to be proper in 
all respects, it will approve the form 
and proceed as follows: 

(1) If the loss is greater than any es-
timated loss payment, the Agency will 
pay the additional amount owed by the 
Agency to the lender. 

(2) If the loss is less than the esti-
mated loss payment, the lender will re-
imburse the Agency for the overpay-
ment. 

(3) If the Agency determines that it 
is in the Government’s best interest to 
take assignment of the loan and con-
duct liquidation, as stipulated in 42 
U.S.C. 1490(i)(3), Assignment by Sec-
retary, the Agency will pay the lender 
in accordance with the Loan Note 
Guarantee. 

(h) Date of loss. The date of loss is the 
date on which the collateral will be liq-
uidated in the liquidation plan, unless 
an alternative date is approved by the 
Agency. Where the Agency chooses to 
accept an assignment of the loan or 
conveyance of title, the date of loss 
will be the date on which the Agency 
accepts assignment of the loan or con-
veyance of title. 

(i) Allowable claim amount. The allow-
able claim amount must be calculated 
by: 

(1) Adding to the unpaid principal 
and interest on the date of loss, an 
amount approved by the Agency for 
payments made by the lender for 
amounts due and owning on the prop-
erty, including: 

(i) Property taxes and other protec-
tive advances as approved by the Agen-
cy; 

(ii) Water and sewer charges and 
other special assessments that are 
liens prior to the guaranteed loan; 

(iii) Insurance of the property; and 
(iv) Reasonable liquidation expenses. 
(2) And by deducting the following 

items: 
(i) Any amount received by the lend-

er on the account of the guaranteed 
loan after the date of default; 
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(ii) Any net income received by the 
lender from the secured property after 
the date of default; and 

(iii) Any cash items retained by the 
lender, except any amount rep-
resenting a balance of the guaranteed 
loan not advanced to the borrower. 
Any loan amount not advanced will be 
applied by the lender to reduce the out-
standing principal on the loan. 

(j) Lender certification. The lender 
must certify that all possibilities of 
collection have been exhausted and 
that all of the items specified in para-
graph (c) of this section have been 
identified and reported to the Agency 
as a condition for payment of claim. 

[70 FR 2933, Jan. 19, 2005, as amended at 76 
FR 5, Jan. 3, 2011] 

§ 3565.458 Withdrawal of claim. 
If the lender provides timely written 

notice to the Agency of withdrawal of 
the claim, the guarantee will continue 
as if the default had not occurred if the 
borrower cures the default prior to 
foreclosure or prior to acceptance of a 
deed-in-lieu of foreclosure. 

§§ 3565.459–3565.499 [Reserved] 

§ 3565.500 OMB control number. 
According to the Paperwork Reduc-

tion Act of 1995, no party is required to 
respond to a collection of information 
unless it displays a valid OMB control 
number. The valid OMB control num-
ber for this information collection is 
0575–0174. 

Subpart K—Agency Guaranteed 
Loans That Back Ginnie Mae 
Guaranteed Securities 

SOURCE: 70 FR 2934, Jan. 19, 2005, unless 
otherwise noted. 

§ 3565.501 Applicability. 
The provisions of this subpart apply 

when Agency guaranteed loans are 
used to back Ginnie Mae securities. In 
instances where this subpart applies, 
the provisions of this subpart prevail 
over any other provisions of this part. 

§ 3565.502 Incontestability. 
In the case of loans that back Ginnie 

Mae securities or loans that are ac-

quired by Ginnie Mae as a consequence 
of its guaranty, the Agency guarantee 
under this part is incontestable except 
that the guarantee may not be en-
forced by a lender who commits fraud 
or misrepresentation or by a lender 
who had knowledge of the fraud or mis-
representation at the time such a lend-
er acquired the guarantee or was as-
signed the loan. 

§ 3565.503 Repurchase. 

Lenders and security Holders must 
comply with Ginnie Mae requirements 
regarding the repurchase of loans from 
pools backing Ginnie Mae guaranteed 
securities. 

§ 3565.504 Transfers. 

(a) Loans and/or mortgage servicing 
on loans backing Ginnie Mae guaran-
teed securities may only be transferred 
to a Ginnie Mae issuer and may only be 
transferred with prior Ginnie Mae ap-
proval. 

(b) Agency approval shall not be re-
quired for transfer of the servicing on 
the guaranteed mortgages to Ginnie 
Mae. 

§ 3565.505 Liability. 

(a) Ginnie Mae shall not be liable for 
the actions of the lender including, but 
not limited to, negligence, fraud, 
abuse, misrepresentation or misuse of 
funds, property condition, or violations 
of usury laws. 

(b) Ginnie Mae’s rights under the 
guarantee shall be fully enforceable 
notwithstanding the actions of the 
lender. 

§§ 3565.506–3565.549 [Reserved] 

§ 3565.550 OMB control number. 

According to the Paperwork Reduc-
tion Act of 1995, no party is required to 
respond to a collection of information 
unless it displays a valid OMB control 
number. The valid OMB control num-
ber for this information collection is 
0575–0174. 

PART 3570—COMMUNITY 
PROGRAMS 

Subpart A [Reserved] 
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Subpart B—Community Facilities Grant 
Program 

Sec. 
3570.51 General. 
3570.52 Purpose. 
3570.53 Definitions. 
3570.54–3570.60 [Reserved] 
3570.61 Eligibility for grant assistance. 
3570.62 Use of grant funds. 
3570.63 Grant limitations. 
3570.64 Applications determined ineligible. 
3570.65 Processing preapplications and ap-

plications. 
3570.66 Determining the maximum grant as-

sistance. 
3570.67 Project selection priorities. 
3570.68 Selection process. 
3570.69 Environmental review requirements, 

intergovernmental review, and public no-
tification. 

3570.70 Other considerations. 
3570.71 Strategic economic and community 

development. 
3570.72–3570.74 [Reserved] 
3570.75 Grantee contracts. 
3570.76 Planning, bidding, contracting, and 

construction. 
3570.77–3570.79 [Reserved] 
3570.80 Grant closing and delivery of funds. 
3570.81–3570.82 [Reserved] 
3570.83 Audits. 
3570.84 Grant servicing. 
3570.85 Programmatic changes. 
3570.86 [Reserved] 
3570.87 Grant suspension, termination, and 

cancellation. 
3570.88 Management assistance. 
3570.89 [Reserved] 
3570.90 Exception authority. 
3570.91 Regulations. 
3570.92 Grant agreement. 
3570.93 Regional Commission grants. 
3570.94–3570.99 [Reserved] 
3570.100 OMB control number. 

Subparts C–E [Reserved] 

Subpart F—Community Facilities Technical 
Assistance and Training Grants 

3570.251 Purpose. 
3570.252 Definitions and abbreviations. 
3570.253 Compliance with Federal and State 

requirements. 
3570.254 Source of funds. 
3570.255 Matching funds. 
3570.256 Allocation of funds. 
3570.257 Statute and regulation references. 
3570.258–3570.260 [Reserved] 
3570.261 Environmental and intergovern-

mental review. 
3570.262 Applicant eligibility requirements. 
3570.263 Eligible project purposes. 
3570.264 Ineligible project purposes. 
3570.265–3570.266 [Reserved] 
3570.267 Applications. 

3570.268–3570.271 [Reserved] 
3570.272 Grant processing. 
3570.273 Scoring. 
3570.274 Fund disbursement. 
3570.275 Grant cancellation or major 

changes. 
3570.276 Reporting. 
3570.277 Audit or financial statement. 
3570.278–3570.280 [Reserved] 
3570.281 Grant servicing. 
3570.282 [Reserved] 
3570.283 Exception authority. 
3570.284 Review or appeal rights. 
3570.285–3570.299 [Reserved] 
3570.300 OMB control number. 

AUTHORITY: 5 U.S.C. 301; 7 U.S.C. 1989. 

SOURCE: 62 FR 16469, Apr. 7, 1997, unless 
otherwise noted. 

Subpart A [Reserved] 

Subpart B—Community Facilities 
Grant Program 

SOURCE: 64 FR 32388, June 17, 1999, unless 
otherwise noted. 

§ 3570.51 General. 
(a) This subpart contains Rural Hous-

ing Service (RHS) policies and author-
izations and establishes procedures for 
making essential Community Facili-
ties Grants (CFG) authorized under 
section 306(a)(19) of the Consolidated 
Farm and Rural Development Act (7 
U.S.C. 1926(a)(19)). 

(b) Funds allocated for use in accord-
ance with this subpart are also to be 
considered for use by federally recog-
nized Indian tribes within a State re-
gardless of whether State development 
strategies include Indian reservations 
within the State’s boundaries. Indian 
tribes must have equal opportunity 
along with other rural residents to par-
ticipate in the benefits of this program. 

(c) Federal statutes provide for ex-
tending RHS financial assistance with-
out regard to race, color, religion, sex, 
national origin, age, disability, and 
marital or familial status. To file a 
complaint, write the Secretary of Agri-
culture, U.S. Department of Agri-
culture, Washington DC 20250, or call 1– 
800–245–6340 (voice) or (202) 730–1127 
(TDD). Persons with disabilities who 
require alternative means for commu-
nication of program information 
(Braille, large print, audiotape, etc.) 
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should contact USDA’s TARGET Cen-
ter at (202) 720–2600 (voice and TDD). 

(d) Any processing or servicing activ-
ity conducted pursuant to this subpart 
involving authorized assistance to 
Agency employees, members of their 
families, close relatives, or business or 
close personal associates is subject to 
the provisions of 7 CFR part 1900, sub-
part D. Applications for assistance are 
required to identify any relationship or 
association with an RHS employee. 

(e) Copies of all forms referenced in 
this subpart are available in the Agen-
cy’s National Office or any Rural De-
velopment field office. 

(f) An outstanding judgment obtained 
against an applicant by the United 
States in a Federal Court (other than 
in the United States Tax Court), shall 
cause the applicant to be ineligible to 
receive any grant or loan until the 
judgment is paid in full or otherwise 
satisfied. Grant funds may not be used 
to satisfy the judgment. 

(g) Grants made under this subpart 
will be administered under, and are 
subject to, 2 CFR part 200 as adopted by 
USDA through 2 CFR part 400, as ap-
propriate. 

(h) The income data used to deter-
mine median household income must 
be that which accurately reflects the 
income of the population to be served 
by the proposed facility. The median 
household income of the service area 
and the nonmetropolitan median 
household income for the State will be 
determined using 5-year income data 
from the American Community Survey 
(ACS) or, if needed, other Census Bu-
reau data. If there is reason to believe 
that the ACS or other Census Bureau 
data does not accurately represent the 
median household income within the 
area to be served, this will be docu-
mented and the applicant may furnish, 
or RD may obtain, additional informa-
tion regarding such median household 
income data. Information must consist 
of reliable data from local, regional, 
State, or Federal sources or from a sur-
vey conducted by a reliable impartial 
source. 

(i) CFG funds can be used for up to 75 
percent of the cost to develop the facil-
ity, notwithstanding that other con-
tributions may be from other Federal 
sources. 

(j) The Office of Management and 
Budget (OMB) issued guidance on Uni-
form Administrative Requirements, 
Cost Principles, and Audit Require-
ments for Federal Awards at 2 CFR 
part 200 on December 26, 2013. In 2 CFR 
part 400.1, the Department adopted 
OMB’s guidance in subparts A through 
F of 2 CFR part 200, as supplemented by 
2 CFR part 400, as the Departments’ 
policies and procedures for uniform ad-
ministrative requirements, cost prin-
ciples, and audit requirements for fed-
eral awards. As a result this regulation 
contains references to 2 CFR part 200 
as it has regulatory effect for the De-
partment’s programs and activities. 

[64 FR 32388, June 17, 1999, as amended at 79 
FR 76012, Dec. 19, 2014; 80 FR 9912, Feb. 24, 
2015] 

§ 3570.52 Purpose. 

The purpose of CFG program is to as-
sist in the development of essential 
community facilities in rural areas. 
The Agency will authorize grant funds 
on a graduated basis. Eligible appli-
cants located in smaller communities 
with lower populations and lower me-
dian household incomes may receive a 
higher percentage of grant funds. The 
amount of CFG funds provided for a fa-
cility shall not exceed 75 percent of the 
cost of developing the facility. 

§ 3570.53 Definitions. 

Agency. The Rural Housing Service 
(RHS), an agency of the U.S. Depart-
ment of Agriculture, or a successor 
agency. 

Approval official. An official who has 
been delegated loan or grant approval 
authorities within applicable pro-
grams, subject to certain dollar limita-
tions. 

CF. Community Facilities. 
CFG. Community Facilities Grant. 
Essential community facilities. Those 

public improvements requisite to the 
beneficial and orderly development of a 
community that is operated on a non-
profit basis. (See § 3570.62(a)(1)). An es-
sential community facility must: 

(1) Serve a function customarily pro-
vided by a local unit of government; 

(2) Be a public improvement needed 
for the orderly development of a rural 
community; 
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(3) Not include private affairs or com-
mercial or business undertakings (ex-
cept for limited authority for indus-
trial parks) unless it is a minor part of 
the total facility; 

(4) Be within the area of jurisdiction 
or operation for the public bodies eligi-
ble to receive assistance or a similar 
local rural service area of a not-for- 
profit corporation; and 

(5) Be located in a rural area. 
Facility. The physical structure fi-

nanced by the Agency or the resulting 
service provided to rural residents. 

Grantee. An entity with whom the 
Agency has entered into a grant agree-
ment under this program. 

Instructions. Agency internal proce-
dures available in any Rural Develop-
ment office and variously referred to as 
Rural Development Instructions, RD 
Instructions. 

Minor part. No more than 15 percent 
of the total floor space of the proposed 
facility. 

Nonprofit corporations. Any corpora-
tion that is not organized or main-
tained for the making of a profit and 
that meets the eligibility requirements 
for RHS financial assistance in accord-
ance with § 3570.61(a)(2). 

Processing office. The office des-
ignated by the State program official 
to accept and process applications for 
CF projects. 

Project cost. The cost of completing 
the proposed facility. (Facilities pre-
viously constructed will not be consid-
ered in determining project costs.) 
Total project cost will include only 
those costs eligible for CFG assistance. 

Poverty line. The level of income for a 
family of four as defined by section 
673(2) of the Community Services Block 
Grant Act (42 U.S.C. 9902(2)). 

Public body. Any State, county, city, 
township, incorporated town or village, 
borough, authority, district, economic 
development authority, or federally 
recognized Indian tribe in rural areas. 

Reasonable rates and terms. The rates 
and terms customarily charged public 
and nonprofit type borrowers in similar 
circumstances in the ordinary course 
of business and subject to Agency re-
view. 

RHS. The Rural Housing Service, an 
agency of the United States Depart-

ment of Agriculture, or a successor 
agency. 

Rural and rural area. For fiscal year 
1999, the terms ‘‘rural’’ and ‘‘rural 
area’’ include a city or town with a 
population of 20,000 or less inhabitants. 
There is no limitation placed on popu-
lation in open rural areas. After fiscal 
year 1999, the terms ‘‘rural’’ and ‘‘rural 
area’’ include a city, town, or unincor-
porated area that has a population of 
50,000 inhabitants or less, other than an 
urbanized area immediately adjacent 
to a city, town, or unincorporated area 
that has a population in excess of 50,000 
inhabitants. The population figures are 
obtained from the most recent decen-
nial Census of the United States (de-
cennial Census). If the applicable popu-
lation figures cannot be obtained from 
the most recent decennial Census, RD 
will determine the applicable popu-
lation figures based on available popu-
lation data. 

Rural Development. A mission area 
within USDA which includes Rural 
Housing Service, Rural Utilities Serv-
ice, and Rural Business-Cooperative 
Service. 

RUS. The Rural Utilities Service, an 
agency of USDA or a successor agency. 

Service area. The area reasonably ex-
pected to be served by the facility. 

State. The term ‘‘State’’ means each 
of the 50 States, the Commonwealth of 
Puerto Rico, Guam, the Virgin Islands 
of the United States, American Samoa, 
the Commonwealth of the Northern 
Mariana Islands, the Marshall Islands, 
the Republic of Palau, and the Fed-
erated States of Micronesia. 

State Director. The term ‘‘State Direc-
tor’’ means, with respect to a State, 
the Director of the Rural Development 
State Office. 

State nonmetropolitan median house-
hold income. The median household in-
come of the State’s nonmetropolitan 
counties and portions of metropolitan 
counties outside of cities, towns or 
places of 50,000 or more population. 

State strategic plan. A plan developed 
by each State for Rural Development 
initiatives and the type of assistance 
required. Plans shall identify goals, 
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methods, and benchmarks for meas-
uring success. 

[64 FR 32388, June 17, 1999, as amended at 69 
FR 65519, Nov. 15, 2004; 80 FR 9912, Feb. 24, 
2015] 

§§ 3570.54–3570.60 [Reserved] 

§ 3570.61 Eligibility for grant assist-
ance 

The essential community facility 
must primarily serve rural areas, be lo-
cated in a rural area, and the median 
household income of the population to 
be served by the proposed facility must 
be below the higher of the poverty line 
or the eligible percentage (60, 70, 80, or 
90) of the State nonmetropolitan me-
dian household income (see § 3570.63(b)). 

(a) Eligible applicant. An applicant 
must be a: 

(1) Public body, such as a munici-
pality, county, district, authority, or 
other political subdivision of a State; 

(2) Nonprofit corporation or associa-
tion. Applicants, other than nonprofit 
utility applicants, must have signifi-
cant ties with the local rural commu-
nity. Such ties are necessary to ensure 
to the greatest extent possible that a 
facility under private control will 
carry out a public purpose and con-
tinue to primarily serve rural areas. 
Ties may be evidenced by items such 
as: 

(i) Association with, or controlled by, 
a local public body or bodies, or broad-
ly based ownership and control by 
members of the community; or 

(ii) Substantial public funding 
through taxes, revenue bonds, or other 
local government sources or substan-
tial voluntary community funding, 
such as would be obtained through a 
community-wide funding campaign. 

(3) Federally recognized Indian tribe 
in a rural area. 

(b) Eligible facilities. Essential com-
munity facilities must be: 

(1) Located in rural areas, except for 
utility-type services, such as tele-
communications or hydroelectric, serv-
ing both rural and non-rural areas. In 
such cases, RHS funds may be used to 
finance only that portion serving rural 
areas, regardless of facility location. 

(2) Necessary for orderly community 
development and consistent with the 
State Strategic Plan. 

(c) Credit elsewhere. The approval offi-
cial must determine that the applicant 
is unable to finance the proposed 
project from its own resources, or 
through commercial credit at reason-
able rates and terms, or other funding 
sources without grant assistance under 
this subpart. The applicant must cer-
tify to such status in writing. 

(d) Economic feasibility. All projects fi-
nanced under the provisions of this sec-
tion must be based on satisfactory 
sources of revenues as outlined in 7 
CFR 1942.17(h) and 1942.116. The amount 
of CFG assistance must be the min-
imum amount sufficient for feasibility 
which will provide for facility oper-
ation and maintenance, reasonable re-
serves, and debt repayment. The appli-
cant’s available excess funds must be 
used to supplement eligible project 
costs. 

(e) Legal authority and responsibility. 
Each applicant must have, or will ob-
tain, prior to the grant award, the 
legal authority necessary to own, con-
struct, operate, and maintain the pro-
posed facility. The applicant shall be 
responsible for operating, maintaining, 
and managing the facility and pro-
viding for its continued availability 
and use at reasonable rates and terms. 
This responsibility shall be the appli-
cant’s even though the facility may be 
operated, maintained, or managed by a 
third party under contract or manage-
ment agreement. If an applicant does 
not have the authority to borrow 
funds, but owns, operates, and main-
tains the facility, the applicant is eli-
gible for CFG funds. 

(f) Facilities for public use. All facili-
ties shall be for the benefit of the pub-
lic at large without discrimination as 
to race, color, religion, sex, national 
origin, disability, and marital or famil-
ial status. 

§ 3570.62 Use of grant funds. 

Grants of up to 75 percent of the cost 
of developing essential community fa-
cilities may be used to supplement fi-
nancial assistance authorized in ac-
cordance with 7 CFR parts 1942, sub-
parts A and C, and 3575, subpart A. Eli-
gible CFG purposes are those listed in 
paragraphs (a), (b), (c), and (d) of this 
section. Funding for the balance of the 
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project may consist of other CF finan-
cial assistance, applicant contribu-
tions, or loans and grants from other 
sources. CFGs may be used to: 

(a) Construct, enlarge, extend, or 
otherwise improve essential commu-
nity facilities providing essential serv-
ice primarily to rural residents and 
rural businesses. Rural businesses in-
clude facilities such as educational and 
other publicly owned facilities. 

(1) ‘‘Essential community facilities’’ 
are those public improvements req-
uisite to the beneficial and orderly de-
velopment of a community operated on 
a nonprofit basis including, but not 
limited to: 

(i) Fire, rescue, and public safety; 
(ii) Health services; 
(iii) Community, social, or cultural 

services; 
(iv) Transportation facilities such as 

streets, roads, and bridges; 
(v) Hydroelectric generating facili-

ties and related connecting systems 
and appurtenances, when not eligible 
for RUS financing; 

(vi) Telecommunications equipment 
as it relates to medical and edu-
cational telecommunications links; 

(vii) Supplemental and supporting 
structures for other rural electrifica-
tion or telephone systems (including 
facilities such as headquarters and of-
fice buildings, storage facilities, and 
maintenance shops) when not eligible 
for RUS financing; 

(viii) Natural gas distribution sys-
tems; and 

(ix) Industrial park sites, but only to 
the extent of land acquisition and nec-
essary site preparation, including ac-
cess ways and utility extensions to and 
throughout the site. Funds may not be 
used in connection with industrial 
parks to finance on-site utility sys-
tems, or business and industrial build-
ings. 

(2) ‘‘Otherwise improve’’ includes, 
but is not limited to, the following: 

(i) The purchase of major equipment 
(such as solid waste collection trucks, 
telecommunication equipment, nec-
essary maintenance equipment, fire 
service equipment, X-ray machines) 
which will in themselves provide an es-
sential service to rural residents; and 

(ii) The purchase of existing facilities 
when it is necessary either to improve 
or to prevent a loss of service. 

(b) Construct or relocate public 
buildings, roads, bridges, fences, or 
utilities and to make other public im-
provements necessary to the successful 
operation or protection of facilities au-
thorized in paragraph (a) of this sec-
tion. 

(c) Relocate private buildings, roads, 
bridges, fences, or utilities, and other 
private improvements necessary to the 
successful operation or protection of 
facilities authorized in paragraph (a) of 
this section. 

(d) Pay the following expenses, but 
only when such expenses are a nec-
essary part of a project to finance fa-
cilities authorized in paragraphs (a), 
(b), and (c) of this section: 

(1) Reasonable fees and costs such as 
legal, engineering, architectural, fiscal 
advisory, recording, environmental im-
pact analyses, archeological surveys 
and possible salvage or other mitiga-
tion measures, planning, establishing 
or acquiring rights. 

(2) Costs of acquiring interest in 
land; rights, such as water rights, 
leases, permits, and rights-of-way; and 
other evidence of land or water control 
necessary for development of the facil-
ity. 

(3) Purchasing or renting equipment 
necessary to install, maintain, extend, 
protect, operate, or utilize facilities. 

(4) Obligations for construction in-
curred before grant approval. Construc-
tion work should not be started and ob-
ligations for such work or materials 
should not be incurred before the grant 
is approved. However, if there are com-
pelling reasons for proceeding with 
construction before grant approval, ap-
plicants may request Agency approval 
to pay such obligations. Such requests 
may be approved if the Agency deter-
mines that: 

(i) Compelling reasons exist for in-
curring obligations before grant ap-
proval; 

(ii) The obligations will be incurred 
for authorized grant purposes; 

(iii) Contract documents have been 
approved by the Agency; 

(iv) All environmental requirements 
applicable to the Agency and the appli-
cant have been met; and 
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(v) The applicant has the legal au-
thority to incur the obligations at the 
time proposed, and payment of the 
debts will remove any basis for any me-
chanic’s, material, or other liens that 
may attach to the security property. 
The Agency may authorize payment of 
such obligations at the time of grant 
closing. The Agency’s authorization to 
pay such obligations, however, is on 
the condition that it is not committed 
to make the grant; it assumes no re-
sponsibility for any obligations in-
curred by the applicant; and the appli-
cant must subsequently meet all grant 
approval requirements. The applicant’s 
request and the Agency’s authorization 
for paying such obligations shall be in 
writing. 

§ 3570.63 Grant limitations. 
(a) Grant funds may not be used to: 
(1) Pay initial operating expenses or 

annual recurring costs, including pur-
chases or rentals that are generally 
considered to be operating and mainte-
nance expenses (unless a CF loan is 
part of the funding package); 

(2) Construct or repair electric gener-
ating plants, electric transmission 
lines, or gas distribution lines to pro-
vide services for commercial sale; 

(3) Refinance existing indebtedness; 
(4) Pay interest; 
(5) Pay for facilities located in 

nonrural areas, except as noted in 
§ 3570.61(b)(1). 

(6) Pay any costs of a project when 
the median household income of the 
population to be served by the proposed 
facility is above the higher of the pov-
erty line or eligible percent (60, 70, 80, 
or 90) of the State nonmetropolitan 
median household income (see 
§ 3570.63(b)); 

(7) Pay project costs when other loan 
funding for the project is not at reason-
able rates and terms; 

(8) Pay an amount greater than 75 
percent of the cost to develop the facil-
ity; 

(9) Pay costs to construct facilities 
to be used for commercial rental unless 
it is a minor part of the total facility; 

(10) Construct facilities primarily for 
the purpose of housing State, Federal, 
or quasi-Federal agencies; and 

(11) Pay for any purposes restricted 
by 7 CFR 1942.17(d)(2). 

(b) Grant assistance will be provided 
on a graduated scale with smaller com-
munities with the lowest median 
household incomes being eligible for 
projects with a higher proportion of 
grant funds. Grant assistance is lim-
ited to the following percentages of eli-
gible project costs: 

(1) 75 percent when the proposed 
project is: 

(i) Located in a rural community 
having a population of 5,000 or less; and 

(ii) The median household income of 
the population to be served by the pro-
posed facility is below the higher of the 
poverty line or 60 percent of the State 
nonmetropolitan median household in-
come. 

(2) 55 percent when the proposed 
project is: 

(i) Located in a rural community 
having a population of 12,000 or less; 
and 

(ii) The median household income of 
the population to be served by the pro-
posed facility is below the higher of the 
poverty line or 70 percent of the State 
nonmetropolitan median household in-
come. 

(3) 35 percent when the proposed 
project is: 

(i) Located in a rural community 
having a population of 20,000 or less; 
and 

(ii) The median household income of 
the population to be served by the pro-
posed facility is below the higher of the 
poverty line or 80 percent of the State 
nonmetropolitan median household in-
come. 

(4) 15 percent when the proposed 
project is: 

(i) Located in a rural community 
having a population of 50,000 or less; 
and 

(ii) The median household income of 
the population to be served by the pro-
posed facility is below the higher of the 
poverty line or 90 percent of the State 
nonmetropolitan median household in-
come. 

(5) 60 percent when the proposed 
project is: 

(i) Located in a rural community 
having a population of 20,000 or less; 
and 

(ii) The median household income of 
the population to be served by the pro-
posed facility is below the higher of the 
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poverty line or 90 percent of the State 
non-metropolitan median household in-
come. The 60 percent grants are only 
available to communities impacted by 
a disaster that has resulted in a loss of 
60 percent of the community’s popu-
lation and is located in a rural commu-
nity designated as a major disaster 
area by the President. 

(6) Grant assistance cannot exceed 
the higher of the applicable percent-
ages contained in this section which 
the applicant is eligible to receive and 
may be further limited due to avail-
ability of funds or by the maximum 
grant assistance allowable determined 
in accordance with § 3570.66. 

[64 FR 32388, June 17, 1999, as amended at 73 
FR 14173, Mar. 17, 2008] 

§ 3570.64 Applications determined in-
eligible. 

If, at any time, an application is de-
termined ineligible, the processing of-
fice will notify the applicant in writing 
of the reasons. The applicant will be 
advised that it may appeal the deci-
sion. (See 7 CFR part 11.) 

§ 3570.65 Processing preapplications 
and applications. 

For combination proposals for loan 
and grant funds, only one 
preapplication package and one appli-
cation package should be prepared and 
submitted. Preapplications and appli-
cations for grants will be developed in 
accordance with applicable portions of 
7 CFR 1942.2, 1942.104, and 3575.52. 

(a) Preapplications. Applicants will 
file an original and one copy of ‘‘Appli-
cation for Federal Assistance (For Con-
struction),’’ with the appropriate Agen-
cy office. This form is available in all 
Agency offices. The preapplication and 
supporting documentation are used to 
determine applicant eligibility and pri-
ority for funding. 

(1) All preapplications shall be ac-
companied by: 

(i) Evidence of applicant’s legal exist-
ence and authority; and 

(ii) Appropriate clearinghouse agency 
comments. 

(b) Application processing. Upon notifi-
cation on ‘‘Notice of Preapplication 
Review Action’’ that the applicant is 
eligible for CFG funding, the applicant 
will be provided forms and instructions 

for filing a complete application. The 
forms required for a complete applica-
tion, including the following, will be 
submitted to the processing office by 
the applicant: 

(1) Updated ‘‘Application for Federal 
Assistance (For Construction).’’ 

(2) Financial feasibility report. 
(c) Discontinuing the processing of the 

application. If the applicant fails to 
submit the application and related ma-
terial by the date shown on ‘‘Notice of 
Preapplication Review Action’’ (nor-
mally 60 days from the date of this 
form), the Agency will discontinue con-
sideration of the application. 

§ 3570.66 Determining the maximum 
grant assistance. 

(a) Responsibility. State Directors are 
responsible for determining the appli-
cant’s eligibility for grant assistance. 

(b) Maximum grant assistance. Grant 
assistance cannot exceed the lower of: 

(1) Qualifying percentage of eligible 
project cost determined in accordance 
with § 3570.63(b); 

(2) Minimum amount sufficient to 
provide for economic feasibility as de-
termined in accordance with 
§ 3570.61(d); or 

(3) Either 50 percent of the annual 
State allocation or $50,000, whichever is 
greater, unless an exception is made by 
the RHS Administrator in accordance 
with § 3570.90. 

§ 3570.67 Project selection priorities. 

Applications are scored on a priority 
basis. Points will be distributed as fol-
lows: 

(a) Population priorities. The proposed 
project is located in a rural community 
having a population of: 

(1) 5,000 or less—30 points; 
(2) Between 5,001 and 12,000, inclu-

sive—20 points; 
(3) Between 12,001 and 20,000, inclu-

sive—10 points; or 
(4) Between 20,001 and 50,000, inclu-

sive, when applicable—5 points. 
(b) Income priorities. The median 

household income of the population to 
be served by the proposed project is 
below the higher of the poverty line or: 

(1) 60 percent of the State nonmetro-
politan median household income—30 
points; 
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(2) 70 percent of the State nonmetro-
politan median household income—20 
points; 

(3) 80 percent of the State nonmetro-
politan median household income—10 
points; or 

(4) 90 percent of the State nonmetro-
politan median household income—5 
points. 

(c) Other priorities. Points will be as-
signed for one or more of the following 
initiatives: 

(1) Project is consistent with, and is 
reflected in, the State Strategic Plan— 
10 points; 

(2) Project is for health care—10 
points; or 

(3) Project is for public safety—10 
points. 

(d) Discretionary. (1) The State Direc-
tor may assign up to 15 points to a 
project in addition to those that may 
be scored under paragraphs (a) through 
(c) of this section. These points are to 
address unforeseen exigencies or emer-
gencies, such as the loss of a commu-
nity facility due to an accident or nat-
ural disaster or the loss of joint financ-
ing if Agency funds are not committed 
in a timely fashion. In addition, the 
points will be awarded to projects bene-
fiting from the leveraging of funds in 
order to improve compatibility and co-
ordination between the Agency and 
other agencies’ selection systems and 
for those projects that are the most 
cost effective. 

(2) In selecting projects for funding 
at the National Office level, additional 
points will be awarded based on the pri-
ority assigned to the project by the 
State Office. These points will be 
awarded in the manner shown below. 
Only the three highest priority 
projects for a State will be awarded 
points. The Administrator may assign 
up to 30 additional points to account 
for geographic distribution of funds, 
emergency conditions caused by eco-
nomic problems, natural disasters, or 
leveraging of funds. 

Priority Points 

1 ......................................................................... 5 
2 ......................................................................... 3 
3 ......................................................................... 1 

§ 3570.68 Selection process. 
Each request for grant assistance 

will be carefully scored and prioritized 
to determine which projects should be 
selected for further development and 
funding. 

(a) Selection of applications for further 
processing. The approval official will, 
subject to paragraph (b) of this section, 
authorize grants for those eligible 
preapplications with the highest pri-
ority score. When selecting projects, 
the following circumstances must be 
considered: 

(1) Scoring of project and scores of 
other applications on hand; 

(2) Funds available in the State allo-
cation; and 

(3) If other Community Facilities fi-
nancial assistance is needed for the 
project, the availability of other fund-
ing sources. 

(b) Lower scoring projects. (1) In cases 
when preliminary cost estimates indi-
cate that an eligible, high-scoring ap-
plication is not feasible, or would re-
quire grant assistance exceeding 50 per-
cent of a State’s current annual alloca-
tion, or an amount greater than that 
remaining in the State’s allocation, 
the approval official may instead select 
the next lower-scoring application for 
further processing provided the high- 
scoring applicant is notified of this ac-
tion and given an opportunity to re-
view the proposal and resubmit it prior 
to selection of the next application. 

(2) If it is found that there is no effec-
tive way to reduce costs, the approval 
official, after consultation with the ap-
plicant, may request an additional al-
location of funds from the National of-
fice. 

§ 3570.69 Environmental review re-
quirements, intergovernmental re-
view, and public notification. 

Grants awarded under this subpart, 
including grant-only awards, must be 
in compliance with the environmental 
review requirements in accordance 
with 7 CFR part 1970, to the intergov-
ernmental review requirements of 7 
CFR 3015, subpart V and RD Instruc-
tion 1970–I, ‘‘Intergovernmental Re-
view,’’ and the public information proc-
ess in 7 CFR 1942.17(j)(9). 

[81 FR 11050, Mar. 2, 2016] 
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§ 3570.70 Other considerations. 

Each application must contain the 
comments, necessary certifications, 
and recommendations of appropriate 
Federal or State regulatory or other 
agency or institution having expertise 
in the planning, operation, and man-
agement of similar facilities as re-
quired by 7 CFR parts 1942, subparts A 
and C, and 3575, subpart A. Proposals 
for facilities financed in whole or in 
part with Agency funds will be coordi-
nated with appropriate Federal, State, 
and local agencies as required by the 
following: 

(a) Grants under this subpart are sub-
ject to the provisions of 7 CFR 
1942.17(k) which include title VI of the 
Civil Rights Act of 1964, section 504 of 
the Rehabilitation Act of 1973, Ameri-
cans with Disability Act of 1990, and 
the regulations issued thereto. Certain 
housing-related projects, such as nurs-
ing homes, group homes, or assisted- 
living facilities, must comply with the 
requirements of the Fair Housing Act. 

(b) Governmentwide debarment and 
suspension (nonprocurement) and re-
quirements for drug-free workplace are 
applicable to CFG grants and grantees. 
See 2 CFR part 180, as implemented by 
USDA through 2 CFR part 417, and RD 
Instruction 1940–M for further guid-
ance. 

(c) Restrictions on lobbying. Grant-
ees must comply with the lobbying re-
strictions set forth in 2 CFR part 418 
subpart A. 

(d) Civil Rights Impact Analysis, RD 
Instruction 2006–P (available in any 
Rural Development office), and ‘‘Civil 
Rights Impact Analysis Certification.’’ 

[62 FR 16469, Apr. 7, 1997, as amended at 79 
FR 76013, Dec. 19, 2014] 

§ 3570.71 Strategic economic and com-
munity development. 

Applicants with projects that support 
the implementation of strategic eco-
nomic development and community de-
velopment plans are encouraged to re-
view and consider 7 CFR part 1980, sub-
part K, which contains provisions for 
providing priority to projects that sup-
port the implementation of strategic 
economic development and community 

development plans on a Multi-jurisdic-
tional basis. 

[81 FR 10457, Mar. 1, 2016] 

§§ 3570.72–3570.74 [Reserved] 

§ 3570.75 Grantee contracts. 

The requirements of 7 CFR 1942.4, 
1942.17(e), 1942.17(l), 1942.118, and 
1942.119 will be applicable when agree-
ments between grantees and third par-
ties are involved. 

§ 3570.76 Planning, bidding, con-
tracting, and construction. 

Planning, bidding, contracting, and 
construction will be handled in accord-
ance with 7 CFR 1942.9, 1942.18, and 
1942.126. 

§§ 3570.77–3570.79 [Reserved] 

§ 3570.80 Grant closing and delivery of 
funds. 

(a) ‘‘Community Facilities Grant 
Agreement’’ will be used as the grant 
agreement between the Agency and the 
grantee and will be signed by the 
grantee before grant funds are ad-
vanced. 

(b) Approval officials may require ap-
plicants to record liens or other appro-
priate notices of record to indicate 
that personal or real property has been 
acquired or improved with Federal 
grant funds and that use and disposi-
tion conditions apply to the property 
as provided by 7 CFR parts 3015, 3016, or 
3019, as subsequently modified. 

(c) Approval officials may require ap-
plicants to record liens or other appro-
priate notices of record to indicate 
that personal or real property has been 
acquired or improved with Federal 
grant funds and that use and disposi-
tion conditions apply to the property 
as provided by 2 CFR part 200 as adopt-
ed by USDA through 2 CFR part 400 as 
subsequently modified. 

(d) Grant funds will not be disbursed 
until they are actually needed by the 
applicant and all borrower, Agency, or 
other funds are expended, except when: 

(1) Interim financing of the total es-
timated amount of loan funds needed 
during construction is arranged, 

(2) All interim funds have been dis-
bursed, and 
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(3) Agency grant funds are needed be-
fore RHS or other loans can be closed. 

(e) If grant funds are available from 
other agencies and are transferred for 
disbursement by RHS, these grant 
funds will be disbursed in accordance 
with the agreement governing such 
other agencies’ participation in the 
project. 

[62 FR 16469, Apr. 7, 1997, as amended at 79 
FR 76013, Dec. 19, 2014] 

§§ 3570.81–3570.82 [Reserved] 

§ 3570.83 Audits. 

(a) An audit will be conducted in ac-
cordance with 2 CFR part 200 subpart 
F, as adopted by USDA through 2 CFR 
part 400, except as provided in this sec-
tion. The audit requirements apply 
only to the years in which grant funds 
are expended. 

(b) Grantees who are not required to 
submit an audit report will, within 60 
days following the end of the fiscal 
year in which any grant funds were ex-
pended, furnish RHS with annual finan-
cial statements, consisting of a 
verification of the organization’s bal-
ance sheet and statement of income 
and expense report signed by an appro-
priate official of the organization or 
other documentation as determined ap-
propriate by the approval official. 

[62 FR 16469, Apr. 7, 1997, as amended at 79 
FR 76013, Dec. 19, 2014] 

§ 3570.84 Grant servicing. 

Grants will be serviced in accordance 
with RD Instructions 1951–E and 1951–O 
and 2 CFR part 200 as applicable. 

[79 FR 76013, Dec. 19, 2014] 

§ 3570.85 Programmatic changes. 

The grantee shall obtain prior Agen-
cy approval for any change to the ob-
jectives of the approved project. (For 
construction projects, a material 
change in approved space utilization or 
functional layout shall be considered 
such a change.) Failure to obtain prior 
approval of changes to the approved 
project or budget may result in suspen-
sion, refund, or termination of grant 
funds. 

§ 3570.86 [Reserved] 

§ 3570.87 Grant suspension, termi-
nation, and cancellation. 

Grants may be suspended or termi-
nated for cause or convenience in ac-
cordance with 2 CFR part 200 as adopt-
ed by USDA through 2 CFR part 400, as 
applicable. 

[79 FR 76013, Dec. 19, 2014] 

§ 3570.88 Management assistance. 
Grant recipients will be supervised to 

the extent necessary to ensure that fa-
cilities are constructed in accordance 
with approved plans and specifications 
and to ensure that funds are expended 
for approved purposes. 

§ 3570.89 [Reserved] 

§ 3570.90 Exception authority. 
An RHS official may request, and the 

Administrator or designee may make, 
in individual cases, an exception to any 
requirement or provision of this sub-
part or address any omission of this 
subpart if the Administrator deter-
mines that application of the require-
ment or provision, or failure to take 
action in the case of an omission, 
would adversely affect the Govern-
ment’s interest. 

§ 3570.91 Regulations. 
Grants under this part will be in ac-

cordance with 2 CFR part 200 as adopt-
ed by USDA through 2 CFR part 400, as 
applicable, and any conflicts between 
those parts and this part will be re-
solved in favor of applicable 2 CFR part 
200 as adopted by USDA through 2 CFR 
part 400. 

[79 FR 76013, Dec. 19, 2014] 

§ 3570.92 Grant agreement. 
Form RD 3570–3 is a Grant Agreement 

which contains the procedures for mak-
ing and servicing grants made under 
this part. Any property acquired or im-
proved with CFG funds may have use 
and disposition conditions which apply 
to the property as provided by 2 CFR 
200 as adopted by USDA through 2 CFR 
part 400 in effect at this time and as 
may be subsequently modified. 

[79 FR 76013, Dec. 19, 2014] 
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§ 3570.93 Regional Commission grants. 

(a) Grants are sometimes made by 
Federal Regional Commissions (des-
ignated under Title V of the Public 
Works and Economic Development Act 
of 1965) for projects eligible for RHS as-
sistance. RHS has agreed to administer 
such funds in a manner similar to ad-
ministering RHS assistance. 

(b) The transfer of funds from a Fed-
eral Regional Commission to RHS will 
be based on specific applications deter-
mined to be eligible for an authorized 
purpose in accordance with the require-
ments of RHS and the Federal Regional 
Commission. 

(c) The Appalachian Regional Com-
mission (ARC) is authorized under the 
Appalachian Regional Development 
Act of 1965 to serve the Appalachian re-
gion. ARC grants are handled in ac-
cordance with the ARC Agreement 
which applies to all ARC grants admin-
istered by Rural Development. There-
fore, a separate Project Management 
Agreement between RHS and ARC is 
not needed for each ARC grant. 

(d) Grants by other Federal Regional 
Commissions are handled in accord-
ance with a separate Project Manage-
ment Agreement between the respec-
tive Federal Regional Commission and 
RHS for each Commission grant or 
class of grants administered by RHS. 

(e) When the Agency has funds in the 
project, no charge will be made for ad-
ministering Federal Regional Commis-
sion grant funds. 

(f) When RHS has no loan or grant 
funds in the project, an administrative 
charge will be made pursuant to the 
Economy Act (31 U.S.C. 1535). 

§§ 3570.94–3570.99 [Reserved] 

§ 3570.100 OMB control number. 

The information collection require-
ments contained in this regulation 
have been approved by the Office of 
Management and Budget (OMB) and 
have been assigned OMB control num-
ber 0575–0173. You are not required to 
respond to this collection of informa-
tion unless it displays a valid OMB 
control number. 

Subparts C–E [Reserved] 

Subpart F—Community Facilities 
Technical Assistance and 
Training Grants 

SOURCE: 81 FR 1866, Jan. 14, 2016, unless 
otherwise noted. 

§ 3570.251 Purpose. 
This subpart contains the provisions 

and procedures by which the Agency 
will administer the Essential Commu-
nity Facilities Technical Assistance 
and Training Program. The purpose of 
the program is to provide technical as-
sistance and training with respect to 
essential community facilities pro-
grams. To meet this purpose, the Agen-
cy will make grants to public bodies 
and private nonprofit corporations, 
(such as States, counties, cities, town-
ships, and incorporated towns and vil-
lages, boroughs, authorities, districts, 
and Indian tribes on Federal and State 
reservations) to provide associations 
Technical Assistance and/or training 
with respect to essential community 
facilities programs. The Technical As-
sistance and/or training will assist 
communities, Indian Tribes, and Non-
profit Corporations to identify and 
plan for community facility needs that 
exist in their area. Once those needs 
have been identified, the Grantee can 
assist in identifying public and private 
resources to finance those identified 
community facility needs. 

§ 3570.252 Definitions and abbrevia-
tions. 

The definitions and abbreviations in 
§ 3570.53 apply to this subpart unless 
otherwise provided. In addition, these 
definitions and abbreviations are used 
in this subpart: 

Actual capacity. The demonstrated 
ability of the Technical Assistance 
Provider to develop the capacity of Ul-
timate Recipients in the areas of devel-
oping applications for the Community 
Facilities program, improving the 
management capabilities of their com-
munity facilities, and providing train-
ing. 

Administrator. The Administrator of 
the Rural Housing Service (RHS). 

Applicant. Public bodies and private 
nonprofit corporations, (such as States, 
counties, cities, townships, and incor-
porated towns and villages, boroughs, 
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authorities, districts, and Indian tribes 
on Federal and State reservations) that 
has applied for, or intends to apply for, 
a Technical Assistance and Training 
Grant under this subpart. The appli-
cant must be either a Technical Assist-
ance Provider or an Ultimate Recipi-
ent. 

Audit. An examination of an organi-
zation’s financial Statements by an 
independent Certified Public Account-
ant (CPA), for the purpose of express-
ing an opinion on the fairness with 
which the Statements present the fi-
nancial position, results of operations, 
and changes in cash flows in con-
formity with Generally Accepted Ac-
counting Principles (GAAP) and for de-
termining whether the Applicant or Ul-
timate Recipient of Federal govern-
ment funding has complied with the 
applicable laws, regulations, and con-
tract for those events reflected in the 
financial Statements. All audits must 
meet the requirements of 2 CFR 
200.500–200.518. 

Community ties. The significant ties 
to the Rural Area that need to be dem-
onstrated by a Nonprofit corporation 
who is an Ultimate Recipient, by either 
substantial public funding through 
taxes, revenue bonds or other local 
Government sources, and/or substan-
tial voluntary community funding; 
and, a broadly-based ownership and 
control by members of the community. 
It can also be demonstrated by local 
membership and control characteris-
tics. 

CONACT. The Consolidated Farm and 
Rural Development Act (7 U.S.C. 1926 et 
seq). 

Conflict of interest. A situation in 
which a person or entity has competing 
personal, professional, or financial in-
terests that make it difficult for the 
person or business to act impartially. 
Regarding use of both grant and 
matching funds, Federal procurement 
standards prohibit transactions that 
involve a real or apparent conflict of 
interest for owners, employees, offi-
cers, agents, or their immediate family 
members having a financial or other 
interest in the outcome of the Project; 
or that restrict open and free competi-
tion for unrestrained trade. Specifi-
cally, Project funds may not be used 
for services or goods going to, or com-

ing from, a person or entity with a real 
or apparent Conflict of Interest, includ-
ing, but not limited to, owner(s) and 
their immediate family members. An 
example of Conflict of Interest occurs 
when the Grantee’s employees, board of 
directors, or the immediate family of 
either, have the appearance of a profes-
sional or personal financial interest in 
the Applicant receiving the benefits or 
services of the grant. 

DUNS. A Data Universal Numbering 
System (DUNS) which is obtained from 
Dun and Bradstreet and is used when 
applying for Federal financial assist-
ance. 

Generally Accepted Accounting Prin-
ciples (GAAP). A widely accepted set of 
rules, conventions, standards and pro-
cedures for reporting financial infor-
mation, as established by the Financial 
Accounting Standards Board. 

Indian Tribe. Any Indian Tribe, band, 
nation, or other organized group or 
community, including Alaska Native 
village or regional or village corpora-
tion as defined in or established pursu-
ant to the Alaska Native Claims Set-
tlement Act (85 Stat. 688) [43 U.S.C. 
1601 et seq.], which is recognized as eli-
gible for the special programs and serv-
ices provided by the United States to 
Indians because of their status as Indi-
ans. 

Jurisdiction. A unit of government or 
other entity with similar powers. Ex-
amples include, but are not limited to: 
City, county, district, special purpose 
district, township, town, borough, vil-
lage, and State. 

Letter of Conditions. A legal document 
presented to the Applicant selected for 
funding that outlines all conditions 
that must be agreed to and accepted 
before final grant approval. 

Low income. A median household in-
come (MHI) that does not exceed the 
State Non-Metropolitan Median House-
hold Income (SNMHI) or the Poverty 
Line, whichever is higher. 

Multi-jurisdictional. Concerning two 
or more Jurisdictions. 

Professional services. Services pro-
vided by a person or entity having spe-
cialized knowledge and skills to plan, 
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design, prepare procurement, construc-
tion, or other technical support docu-
ments, administer construction con-
tracts, and/or other related services for 
a Project. 

Project. The Technical Assistance 
that an Applicant is currently planning 
as described in the Project description 
in the application, to be financed in 
whole or in part with Agency assist-
ance. 

Secretary. The Secretary of Agri-
culture. 

Technical Assistance. A function such 
as supervision, oversight, training, or 
professional consultation related to an 
Essential Community Facility that is 
performed for the benefit of an Ulti-
mate Recipient or proposed Ultimate 
Recipient, which is a problem solving 
activity, as determined by the Agency. 

Technical Assistance Provider. Grantee 
who will provide technical assistance 
to Ultimate Recipients. 

Ultimate Recipient. Entity receiving 
assistance from the Grantee. If a Non-
profit corporation is either applying 
for funding as an Ultimate Recipient or 
is benefitting from the TAT Grant as 
the Ultimate Recipient, it must dem-
onstrate Community Ties to the Rural 
Area. These ties may be demonstrated 
by: 

(1) Obtaining substantial public fund-
ing through taxes revenue bonds, or 
other local Government sources, and/or 
substantial voluntary community 
funding, or 

(2) Having a broadly-based ownership 
and control by members of the commu-
nity, or 

(3) Demonstrating all of the following 
characteristics: 

(i) Members of the organization are 
primarily from the local rural commu-
nity, 

(ii) Membership is open to all adults 
in the local rural community, 

(iii) Members of the organization 
have ultimate control of the proposed 
community facility; and 

(iv) The organization receives the 
majority of its funding from its mem-
bers or their volunteer efforts. Public 
bodies and Indian Tribes that are ap-
plying for funding as Ultimate Recipi-
ents or are the benefitting from TAT 
grant funds as the Ultimate Recipient 
are not required to further dem-

onstrate Community ties to the local 
Rural Areas. 

§ 3570.253 Compliance with Federal 
and State requirements. 

(a) Federal statutory requirements. Ap-
plicants must comply with, all applica-
ble Federal laws and Executive Order 
requirements including, but not lim-
ited to: 

(1) Section 504 of the Rehabilitation 
Act of 1973. 

(2) Civil Rights Act of 1964. 
(3) The American with Disabilities 

Act (ADA) of 1990. 
(4) Executive Order 12549 Debarment 

and Suspension and 2 CFR parts 180 and 
417. 

(5) Section 319 of Public Law 101–121 
on Lobbying. 

(6) Age Discrimination Act of 1975. 
(7) Fair Housing Act of 1968. 
(8) Executive Order 11246 Equal Em-

ployment Opportunity. 
(9) Title IX of the Education Amend-

ments of 1972. 
(10) 2 CFR parts 200 and 400 ‘‘Uniform 

Administrative Requirements, Cost 
Principles, and Audit Requirements for 
Federal Awards’’. 

(b) State laws, local laws, regulatory 
commission regulations. Applicants 
must comply with all applicable state 
and local laws and regulatory commis-
sion regulations. If there are conflicts 
between this subpart and State or local 
laws or regulations, the provisions of 
this subpart will control. 

§ 3570.254 Source of funds. 

The Agency will reserve 5 percent of 
any funds annually appropriated to 
carry out each of the Essential Com-
munity Facilities grant, loan and loan 
guarantee programs unless otherwise 
noted in the annual Notice published in 
the FEDERAL REGISTER. TAT reserved 
grant funds not obligated by July 31 of 
each fiscal year will be used to fund Es-
sential Community Facilities grant, 
loan, and/or loan guarantee programs. 

§ 3570.255 Matching funds. 

Any matching funds must comply 
with the requirements outlined at 2 
CFR 200.306. 
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§ 3570.256 Allocation of funds. 
The Agency will administer these 

grant funds and will award them on a 
competitive basis. 

§ 3570.257 Statute and regulation ref-
erences. 

All references to statutes and regula-
tions are to include any and all suc-
cessor statutes and regulations. 

§§ 3570.258–3570.260 [Reserved] 

§ 3570.261 Environmental and inter-
governmental review. 

All grants awarded under this sub-
part are subject to the environmental 
requirements of 7 CFR part 1940, sub-
part G. Technical Assistance under this 
program is categorically excluded un-
less extraordinary circumstances exist. 

§ 3570.262 Applicant eligibility require-
ments. 

There are two types of Applicants. 
The applicant must be either a Tech-
nical Assistance Provider or an Ulti-
mate Recipient, and must meet eligi-
bility requirements before being con-
sidered for Agency assistance. 

(a) Applicants applying as Technical 
Assistance Providers must: 

(1) Be a public body or a private non-
profit corporation, (such as States, 
counties, cities, townships, and incor-
porated towns and villages, boroughs, 
authorities, districts, and Indian tribes 
on Federal and State reservations); 

(2) Be legally established and located 
within one of the following: 

(i) A State as defined § 3570.252; or 
(ii) The District of Columbia; and 
(3) Have the proven ability, back-

ground, experience (as evidenced by the 
organization’s satisfactory completion 
of Project(s) similar to those pro-
posed), legal authority and actual ca-
pacity to provide Technical Assistance 
and/or training to Ultimate Recipients 
as provided in § 3570.252. To meet the 
requirement of actual capacity, an Ap-
plicant must either: 

(i) Have the necessary resources to 
provide Technical Assistance and/or 
training to associations in Rural Areas 
through its staff, 

(ii) Be assisted by an affiliate or 
member organization which has such 
background and experience and which 

agrees, in writing, that it will provide 
the technical assistance, or 

(iii) May contract with a non-
affiliated organization for not more 
than 49 percent of the awarded grant to 
provide the proposed technical assist-
ance. 

(4) Nonprofits applying as Technical 
Assistance Providers must be des-
ignated tax exempt by the Internal 
Revenue Service. 

(b) Applicants applying as Ultimate 
Recipients must be: 

(1) A public body, 
(2) An Indian Tribe, or 
(3) A Nonprofit corporation that dem-

onstrates Community ties to the Rural 
Area by: 

(i) Obtaining substantial public fund-
ing through taxes revenue bonds, or 
other local Government sources, and/or 
substantial voluntary community 
funding, 

(ii) Having a broadly-based ownership 
and control by members of the commu-
nity, or 

(iii) Demonstrating all of the fol-
lowing characteristics: 

(A) Members of the organization are 
primarily from the local rural commu-
nity, 

(B) Membership is open to all adults 
in the local rural community, 

(C) Members of the organization have 
ultimate control of the proposed com-
munity facility; and 

(D) The organization receives the ma-
jority of its funding from its members 
or their volunteer efforts. 

§ 3570.263 Eligible project purposes. 
(a) Grant funds and any matching 

funds may be used by Technical Assist-
ance Providers to: 

(1) Assist communities in identifying 
and planning for community facility 
needs; 

(2) Identify resources to finance com-
munity facility needs from public and 
private sources; 

(3) Prepare reports and surveys nec-
essary to request financial assistance 
to develop community facilities; 

(4) Prepare applications for Agency 
financial assistance; 

(5) Improve the management, includ-
ing financial management, related to 
the operation of community facilities; 
or 
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(6) Assist with other areas of need 
identified by the Secretary. 

(b) Grant Funds and any matching 
funds may be used by Ultimate Recipi-
ents only to prepare reports and sur-
veys necessary to request financial as-
sistance to develop community facili-
ties. Applicants applying as Ultimate 
Recipients will be limited to this pur-
pose. 

§ 3570.264 Ineligible project purposes. 

Ineligible purposes for grant funds 
and any matching funds include, but 
are not limited to: 

(a) Duplicate services, such as those 
previously performed by an associa-
tion’s consultant in developing a 
Project, including feasibility, design, 
Professional Services, and cost esti-
mates prior to receiving the grant 
award. 

(b) Purchase real estate or vehicles, 
improve or renovate office space, or re-
pair and maintain privately owned 
property. 

(c) Pay the costs for construction, 
improvement, rehabilitation, modifica-
tion, or operation and maintenance of 
an Essential Community Facility. 

(d) Procure applications for the 
Agency’s community facilities or other 
loan or grant program. Grant funds 
cannot be used to generate new appli-
cations; however, as stated in 
§ 3570.263(a)(4) funds can be used to as-
sist with application preparation for 
Agency programs. 

(e) Pay for other costs that are not 
allowed under 2 CFR part 200. 

(f) Pay an outstanding judgment ob-
tained by the U.S. in a Federal Court 
(other than in the United States Tax 
Court), which has been recorded. An 
Applicant will be ineligible to receive a 
grant until the judgment is paid in full 
or otherwise satisfied. 

(g) Intervene in Federal or adjudica-
tory proceedings. 

(h) Fund political or lobbying activi-
ties. 

(i) Conduct an income survey associ-
ated with developing a complete appli-
cation for a potential Applicant. 

(j) Pay for indirect or administrative 
costs in excess of 10% of the amount of 
grant. 

(k) [Reserved] 

(l) Provide assistance to an Ultimate 
Recipient, or a Project, that is not lo-
cated in a Rural Area. 

(m) Pay for expenses incurred more 
than three years after the date of the 
grant agreement. 

(n) Provide assistance to a Project 
that primarily serves an area that is 
not considered Low Income. 

(o) Fund a project where a Conflict of 
Interest exists. 

[81 FR 1866, Jan. 14, 2016, as amended at 81 
FR 27295, May 6, 2016] 

§§ 3570.265–3570.266 [Reserved] 

§ 3570.267 Applications. 
(a) Filing period. The Agency will pub-

lish an annual notice in the FEDERAL 
REGISTER stating the filing period, 
where to file, and all other applicable 
information necessary to submit a 
complete application. 

(b) Application requirements. To file an 
application, an organization must pro-
vide their DUNS number. An organiza-
tion may obtain a DUNS number from 
Dun and Bradstreet by calling (1–866– 
705–5711). To file a complete application 
the following information must be sub-
mitted: 

(1) ‘‘Application for Federal Assist-
ance (For Non-Construction) 

(2) ‘‘Budget Information—Non-Con-
struction Programs.’’ 

(3) ‘‘Certification Regarding Debar-
ment, Suspension, and Other Responsi-
bility Matters—Primary Covered 
Transaction.’’ 

(4) ‘‘Certification Regarding Drug- 
Free Workplace Requirements (Grants) 
Alternative 1—For Grantees Other 
Than Individuals.’’ 

(5) ‘‘Certification Regarding Debar-
ment.’’ 

(6) Attachment regarding assistance 
provided to Agency Employees as re-
quired by RD Instruction 1900–D 
(1900.153(a)), as applicable. 

(7) ‘‘Equal Opportunity Agreement.’’ 
(8) ‘‘Assurance Agreement.’’ 
(9) Indirect Cost Rate Agreement (if 

applicable, Applicant must include ap-
proved cost agreement rate schedule). 

(10) Statement of Compliance with 
Title VI of the Civil Rights Act of 1964. 

(11) ‘‘Disclosure of Lobbying Activi-
ties’’ (include only if grant exceeds 
$100,000). 
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(c) Supporting information. All appli-
cations shall be accompanied by the 
following supporting information: 

(1) For Nonprofit Corporations, 
(i) Certified copies of current organi-

zational documents including Certifi-
cate of Incorporation, bylaws, and Cer-
tificate of Good Standing, 

(ii) Evidence of tax exempt status 
from the Internal Revenue Service if 
applying as a Technical Assistance 
Provider, and 

(iii) Evidence of Community Ties to a 
Rural Area if a Nonprofit Corporation 
applying as an Ultimate Recipient. 

(2) For applicants applying as a Tech-
nical Assistance Provider, a narrative 
of their experience in providing serv-
ices similar to those proposed. The nar-
rative will provide a brief description 
of successfully completed Projects in-
cluding the need that was identified 
and objectives accomplished. 

(3) Latest financial information to 
show the Applicant’s financial capacity 
to carry out proposed work. A current 
Audit is preferred; however, Applicants 
may submit a balance sheet and an in-
come Statement in lieu of an Audit re-
port. 

(4) Documentation of cash matching 
funds, if applicable. 

(5) List of proposed services to be 
provided. 

(6) For Applicants applying as Tech-
nical Assistance Providers who have 
not identified the Ultimate Recipients, 
a narrative explaining how they will 
select Ultimate Recipients to be as-
sisted with grant funds. 

(7) Estimated breakdown of costs (di-
rect and indirect) including those to be 
funded by Grantee as well as matching 
funds and other sources. Sufficient de-
tail will be provided to permit the 
Agency to determine if the costs are al-
lowed, reasonable, and applicable. 

(8) Evidence that a Financial Man-
agement System used to track Project 
costs is in place or proposed. 

(9) Documentation relevant to scor-
ing criteria including, but not limited 
to: 

(i) List of Ultimate Recipients to be 
served and the county, State or States 
where assistance will be provided. Iden-
tify Ultimate Recipients by name, or 
other characteristics such as size, in-

come, location, and provide MHI and 
population data. 

(ii) Description of type of Technical 
Assistance and/or training to be pro-
vided and the tasks to be contracted. 

(iii) Description of how the Project 
will be evaluated, clearly stated goals, 
and the method proposed to measure 
results. 

(iv) Documentation of the need for 
the proposed service. Provide detailed 
explanation of how the proposed serv-
ice differs from other similar services 
being provided in same area. 

(v) Personnel on staff or to be con-
tracted to provide services and their 
experience with similar Projects. 

(vi) Statement indicating the number 
of months it will take to complete the 
Project or service, and 

(vii) Documentation on cost effec-
tiveness of Project. Provide the cost 
per Ultimate Recipient to be served or 
the proposed cost of personnel to pro-
vide assistance. 

§§ 3570.268—3570.271 [Reserved] 

§ 3570.272 Grant processing. 
(a)–(c) [Reserved] 
(d) Applications that are not selected 

for funding due to low rating will be 
notified by the Agency. Applications 
that cannot be funded in the fiscal year 
that the application was received will 
not be retained for consideration in the 
following fiscal year. 

(e) Applicants selected for funding 
will need to accept the conditions set 
forth in the Letter of Conditions, meet 
all such conditions, and complete a 
grant agreement which outlines the 
terms and conditions of the grant 
award before grant funds will be dis-
bursed. 

§ 3570.273 Scoring. 
The Agency will score each applica-

tion using the following scoring factors 
unless otherwise provided in an annual 
Notice in the FEDERAL REGISTER: 

(a) Experience: Applicant Experience 
at developing and implementing suc-
cessful technical assistance and/or 
training programs: 

(1) More than 10 years—40 points. 
(2) More than 5 years to 10 years—25 

points. 
(3) 3 to 5 years—10 points. 
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(b) No prior grants received: 
(1) Applicant has never received a 

TAT Grant—5 points. 
(2) [Reserved] 
(c) Population: The average popu-

lation of proposed area(s) to be served: 
(1) 2,500 or less—15 points. 
(2) 2,501 to 5,000—10 points. 
(3) 5,001 to 10,000—5 points. 
(d) MHI: The average median house-

hold income (MHI) of proposed area to 
be served is below the higher of the 
poverty line or: 

(1) 60 percent of the State’s MHI—15 
points. 

(2) 70 percent of the State MHI—10 
points. 

(3) 90 percent of the State’s MHI—5 
points. 

(e) Multi-jurisdictional: The proposed 
technical assistance or training project 
a part of a Multi-jurisdictional project 
comprised of: 

(1) More than 10 jurisdictions—15 
points. 

(2) More than 5 to 10 jurisdictions—10 
points. 

(3) 3 to 5 jurisdictions—5 points. 
(f) Soundness of approach: Up to 10 

points. 
(1) Needs assessment: The problem/ 

issue being addressed is clearly defined, 
supported by data, and addresses the 
needs; 

(2) Goals & objectives are clearly de-
fined, tied to the need as defined in the 
work plan, and are measurable; 

(3) Work plan clearly articulates a 
well thought out approach to accom-
plishing objectives & clearly identifies 
who will be served by the project; 

(4) The proposed activities are needed 
in order for a complete Community Fa-
cilities loan and/or grant application. 

(g) Matching funds: 
(1) There is evidence of the commit-

ment of other cash funds of 20% of the 
total project costs 10 points. 

(2) There is evidence of the commit-
ment of other cash funds of 10% of the 
total project costs 5 points. 

(h) State Director discretionary points. 
The State Director may award up to 10 
discretionary points for the highest 
priority project in each state, up to 7 
points for the second highest priority 
project in each state and up to 5 points 
for the third highest priority project 
that address unforeseen exigencies or 

emergencies, such as the loss of a com-
munity facility due to an accident or 
natural disaster, or other areas of need 
in their particular state. The State Di-
rector will place written documenta-
tion in the project file each time the 
State Director assigns these points— 
Up to 10 points. 

(i) Administrator discretionary points. 
The Administrator may award up to 20 
discretionary points for projects to ad-
dress geographic distribution of funds, 
emergency conditions caused by eco-
nomic problems, natural disasters and 
other initiatives identified by the Sec-
retary—Up to 20 points. 

§ 3570.274 Fund disbursement. 
The Agency will make payments 

under this agreement in accordance 
with 2 CFR 200.305. All requests for ad-
vances or reimbursements must be in 
compliance with 2 CFR 200.306 and in-
clude any required matching fund 
usage. 

§ 3570.275 Grant cancellation or major 
changes. 

Any change in the scope of the 
Project, budget adjustments of more 
than 10 percent of the total budget, and 
any other significant change in the 
Project must be in compliance with 2 
CFR 200.308 and 200.339. The changes 
must be requested in writing and ap-
proved by the Agency in writing. Any 
change not approved may be cause for 
termination of the grant. 

§ 3570.276 Reporting. 
(a) The Grantee must provide peri-

odic reports as required by the Agency. 
A financial status report, SF 425 ‘‘Fed-
eral Financial Report,’’, and a project 
performance report will be required as 
provided in the grant agreement. The 
financial status report must show how 
grant funds and matching funds have 
been used to date. A final report may 
serve as the last report. Grantees shall 
constantly monitor performance to en-
sure that time schedules are being met 
and projected goals by time periods are 
being accomplished. The Project per-
formance reports shall include, but are 
not limited to, the following: 

(1) A description of the activities 
that the funds reflected in the financial 
status report were used for; 

VerDate Sep<11>2014 09:11 Apr 13, 2017 Jkt 241026 PO 00000 Frm 00656 Fmt 8010 Sfmt 8010 Y:\SGML\241026.XXX 241026pm
an

gr
um

 o
n 

D
S

K
3G

D
R

08
2P

R
O

D
 w

ith
 C

F
R



647 

Rural Housing Service, USDA Pt. 3575 

(2) A comparison of actual accom-
plishments to the objectives for that 
period; 

(3) Reasons why established objec-
tives were not met, if applicable; 

(4) Problems, delays, or adverse con-
ditions which will affect attainment of 
overall program objectives, prevent 
meeting time schedules or objectives, 
or preclude the attainment of par-
ticular objectives during established 
time periods. This disclosure shall be 
accomplished by a Statement of the ac-
tion taken or planned to resolve the 
situation; 

(5) Objectives and timetables estab-
lished for the next reporting period; 

(6) A summary of the race, sex, and 
national origin of the Ultimate Recipi-
ents; 

(7) The final report will also address 
the following: 

(i) What have been the most chal-
lenging or unexpected aspects of this 
grant? 

(ii) What advice would you give to 
other organizations planning a similar 
grant? What are the strengths and lim-
itations of this grant? If you had the 
opportunity, what would you have done 
differently? 

(iii) Are there any post-grant plans 
for this Project? If yes, how will they 
be financed? 

(b) [Reserved] 

§ 3570.277 Audit or financial state-
ment. 

The Grantee will provide an Audit re-
port or financial Statement in accord-
ance with 2 CFR 200.500–200.517 and as 
follows: 

(a) Grantees expending $750,000 or 
more Federal funds per fiscal year will 
submit an Audit conducted in accord-
ance with 2 CFR parts 200, 215, 220, 225, 
230 and 400, ‘‘Uniform Administrative 
Requirements, Cost Principles, and 
Audit Requirements for Federal 
Awards.’’ 

(b) Grantees expending less than 
$750,000 will provide annual financial 
Statements covering the grant period, 
consisting of the organization’s state-
ment of income and expense and bal-
ance sheet signed by an appropriate Of-
ficial of the organization. Financial 
statements will be submitted within 90 
days after the Grantee’s fiscal year. 

§§ 3570.278—3570.280 [Reserved] 

§ 3570.281 Grant servicing. 
Grants will be serviced in accordance 

with 7 CFR part 1951, subpart E. 

§ 3570.282 [Reserved] 

§ 3570.283 Exception authority. 
The Administrator may make an ex-

ception to any requirement or provi-
sion of this subpart, if such an excep-
tion is necessary to implement the in-
tent of the authorizing statutes in a 
time of national emergency or in ac-
cordance with a Presidentially-de-
clared disaster, or on a case-by-case 
basis, when such an exception is in the 
best financial interest of the Federal 
Government and is otherwise not in 
conflict with applicable laws. No excep-
tions, however, will be granted for Ap-
plicant, Ultimate Recipient, or Project 
eligibility. 

§ 3570.284 Review or appeal rights. 
A person may seek a review of an 

Agency decision under this subpart 
from the appropriate Agency official 
that oversees the program in question 
or appeal to the USDA National Ap-
peals Division in accordance with 7 
CFR part 11. 

§§ 3570.285–3570.299 [Reserved] 

§ 3570.300 OMB control number. 
The reporting and recordkeeping re-

quirements contained in this regula-
tion have been submitted to the Office 
of Management and Budget (OMB) for 
approval. 

PART 3575—GENERAL 

Subpart A—Community Programs 
Guaranteed Loans 

Sec. 
3575.1 General. 
3575.2 Definitions. 
3575.3 Full faith and credit. 
3575.4 Conditions of guarantee. 
3575.5–3575.7 [Reserved] 
3575.8 Access to lender’s records. 
3575.9 Environmental review requirements. 
3575.10–3575.11 [Reserved] 
3575.12 Inspections. 
3575.13 Appeals. 
3575.14–3575.16 [Reserved] 
3575.17 Exception authority. 
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3575.18–3575.19 [Reserved] 
3575.20 Eligibility. 
3575.21–3575.23 [Reserved] 
3575.24 Eligible loan purposes. 
3575.25 Ineligible loan purposes. 
3575.26 [Reserved] 
3575.27 Eligible lenders. 
3575.28 Transfer of lenders or borrowers 

(prior to issuance of Loan Note Guar-
antee). 

3575.29 Fees and charges by lender. 
3575.30 Loan guarantee limitations. 
3575.31–3575.32 [Reserved] 
3575.33 Interest rates. 
3575.34 Terms of loan repayment. 
3575.35–3575.36 [Reserved] 
3575.37 Insurance and fidelity bonds. 
3575.38–3575.39 [Reserved] 
3575.40 Equal opportunity and Fair Housing 

Act requirements. 
3575.41 [Reserved] 
3575.42 Design and construction require-

ments. 
3575.43 Other Federal, State, and local re-

quirements. 
3575.44–3575.46 [Reserved] 
3575.47 Economic feasibility requirements. 
3575.48 Security. 
3575.49–3575.50 [Reserved] 
3575.51 Strategic economic and community 

development. 
3575.52 Processing. 
3575.53 Evaluation of application. 
3575.54–3575.58 [Reserved] 
3575.59 Review of requirements. 
3575.60–3575.62 [Reserved] 
3575.63 Conditions precedent to issuance of 

the Loan Note Guarantee. 
3575.64 Issuance of Lender’s Agreement, 

Loan Note Guarantee, and Assignment 
Guarantee Agreement. 

3575.65 Lender’s sale or assignment of the 
guaranteed portion of loan. 

3575.66–3575.68 [Reserved] 
3575.69 Loan servicing. 
3575.70–3575.72 [Reserved] 
3575.73 Replacement of loss, theft, destruc-

tion, mutilation, or defacement of Loan 
Note Guarantee or Assignment Guar-
antee Agreement. 

3575.74 [Reserved] 
3575.75 Defaults by borrower. 
3575.76–3575.77 [Reserved] 
3575.78 Repurchase of loan. 
3575.79 [Reserved] 
3575.80 Interest rate changes after loan clos-

ing. 
3575.81 Liquidation. 
3575.82 [Reserved] 
3575.83 Protective advances. 
3575.84 Additional loans or advances. 
3575.85 Bankruptcy. 
3575.86–3575.87 [Reserved] 
3575.88 Transfer and assumptions. 
3575.89 Mergers. 
3575.90 Disposition of acquired property. 
3575.91–3575.93 [Reserved] 

3575.94 Determination and payment of loss. 
3575.95 Future recovery. 
3575.96 Termination of Loan Note Guar-

antee. 
3575.97–3575.99 [Reserved] 
3575.100 OMB control number. 

Subpart B [Reserved] 

AUTHORITY: 5 U.S.C. 301, 7 U.S.C. 1989. 

SOURCE: 64 FR 28337, May 26, 1999, unless 
otherwise noted. 

Subpart A—Community Programs 
Guaranteed Loans 

§ 3575.1 General. 
(a) This subpart contains the regula-

tions for Community Programs loans 
guaranteed by the Agency and applies 
to lenders, holders, borrowers, and 
other parties involved in making, guar-
anteeing, holding, servicing, or liqui-
dating such loans. 

(b) The purpose of the Community 
Programs guaranteed loan program is 
to improve, develop, or finance essen-
tial community facilities in rural 
areas. This purpose is achieved through 
bolstering the existing private credit 
structure through the guarantee of 
quality loans which will provide last-
ing community benefits. 

(c) The Office of Management and 
Budget (OMB) issued guidance on Uni-
form Administrative Requirements, 
Cost Principles, and Audit Require-
ments for Federal Awards at 2 CFR 
part 200 on December 26, 2013. In 2 CFR 
part 400, the Department adopted 
OMB’s guidance in subparts A through 
F of 2 CFR part 200, as supplemented by 
2 CFR part 400, as the Departments’ 
policies and procedures for uniform ad-
ministrative requirement, cost prin-
ciples, and audit requirements for fed-
eral awards. As a result, this regula-
tion contains references to 2 CFR part 
200 as it has regulatory effect for the 
Department’s programs and activities. 

[64 FR 28337, May 26, 1999, as amended at 79 
FR 76013, Dec. 19, 2014] 

§ 3575.2 Definitions. 
The following general definitions are 

applicable to the terms used in this 
subpart: 

Agency. The Rural Housing Service 
which is within the Rural Development 
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mission area of the United States De-
partment of Agriculture or its suc-
cessor agencies with authority dele-
gated by the Secretary of Agriculture 
to administer the Community Facili-
ties programs. 

Application. An Agency prescribed 
form to request an Agency guarantee 
(available in any Agency office). 

Arm’s length transaction. The sale, re-
lease, or disposition of assets in which 
the title to the property passes to a 
ready, willing, and able third party 
who is not affiliated with, or related 
to, and has no security, monetary, or 
stockholder interest in the borrower or 
transferor at the time of the trans-
action. 

Assignment Guarantee Agreement. The 
signed agreement among the Agency, 
the lender, and the holder setting forth 
the terms and conditions of an assign-
ment of the guaranteed portion of a 
loan or any part thereof (available in 
any Agency office). 

Borrower. The entity that borrows 
money from the lender. 

Collateral. Property pledged to secure 
the guaranteed loan. 

Community facility (essential). The 
term ‘‘facility’’ as used in this subpart 
refers to both the physical structure fi-
nanced and the resulting service pro-
vided to rural residents. An essential 
community facility must: 

(1) Be a function customarily pro-
vided by a local unit of government; 

(2) Be a public improvement needed 
for the orderly development of a rural 
community; 

(3) Not include private affairs or com-
mercial or business undertakings (ex-
cept for limited authority for indus-
trial parks); 

(4) Be within the area of jurisdiction 
or operation for eligible public bodies 
or a similar local rural service area of 
a not-for-profit corporation; and 

(5) Be located in a rural area. 
Conditional Commitment for Guarantee. 

The Agency’s written statement to the 
lender that the material submitted is 
approved subject to the completion of 
all conditions and requirements con-
tained in the commitment (available in 
any Agency office). 

Guaranteed loan. A loan made and 
serviced by a lender for which the 
Agency and lender have entered into a 

Lender’s Agreement and for which the 
Agency has issued a Loan Note Guar-
antee. 

Holder. The person or entity (other 
than the lender) who holds all or a part 
of the guaranteed portion of the loan 
with no servicing responsibilities. 
When the lender assigns part or all of 
the guaranteed portion of the loan to 
an assignee, the assignee becomes a 
holder when the Assignment Guarantee 
Agreement is signed by all parties. 

Immediate family. Individuals who are 
closely related by blood or by mar-
riage, or within the same household, 
such as a spouse, parent, child, brother, 
sister, aunt, uncle, grandparent, grand-
child, niece, or nephew. 

In-house expenses. In-house expenses 
include, but are not limited to, em-
ployees’ salaries, staff lawyers, travel, 
and overhead. 

Insurance. Fire, windstorm, light-
ning, hail, explosion, riot, civil commo-
tion, aircraft, vehicles, smoke, build-
er’s risk, liability, property damage, 
flood or mudslide, worker’s compensa-
tion, fidelity bond, malpractice, or any 
similar insurance that is available and 
needed to protect the security or that 
is required by law. 

Joint financing. Two or more lenders 
(or any combination of lenders and 
other financial sources) making sepa-
rate relatively contemporaneous loans 
to supply the funds required by one 
borrower. For example, such joint fi-
nancing may consist of the Agency’s fi-
nancial assistance with the Economic 
Development Administration, Depart-
ment of Housing and Urban Develop-
ment (HUD), or other Federal and 
State agencies, and private and quasi- 
public financial institutions. 

Lender. The person or organization 
making and responsible for servicing 
the loan. The lender is also referred to 
in this subpart as the applicant who is 
requesting a guarantee during the 
preapplication and application stage of 
processing. 

Lender’s Agreement. The signed agree-
ment between the Agency and the lend-
er containing the lender’s responsibil-
ities when the Loan Note Guarantee is 
issued (available in any Agency office). 
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Loan classification system. The process 
by which loans are examined and cat-
egorized by degree of potential loss in 
the event of default. 

Loan Note Guarantee. The signed com-
mitment issued by the Agency con-
taining the terms and conditions of the 
guarantee of an identified loan (avail-
able in any Agency office). 

Market value. The amount for which 
property would sell for its highest and 
best use at a voluntary sale in an arm’s 
length transaction. 

Note. An evidence of debt. In those in-
stances where the Agency guarantees a 
bond issue, ‘‘note’’ shall also be con-
strued to include a bond or other evi-
dence of indebtedness, as appropriate. 

Participation. Sale of an interest in a 
loan in which the lender retains the 
note, collateral securing the note, and 
all responsibility for loan servicing and 
liquidation. 

Principals of borrowers. The owners, 
officers, directors, entities, and super-
visors directly involved in the oper-
ation and management of the borrower. 

Problem loan. A loan which is not 
complying with its terms and condi-
tions. 

Protective advances. Advances made 
by the lender for the purpose of pre-
serving and protecting the collateral 
where the debtor has failed to, and will 
not or cannot, meet obligations to pro-
tect or preserve collateral. 

Public body. A municipality, county, 
or other political subdivision of a 
State, special purpose district, an In-
dian tribe on a Federal or State res-
ervation, or another federally recog-
nized Indian tribe. 

Report of loss. A form used by lenders 
when reporting a loss under an Agency 
guarantee (available in any Agency of-
fice). 

Rural and rural area. The terms 
‘‘rural’’ and ‘‘rural area’’ mean a city, 
town, or unincorporated area that has 
a population of 50,000 inhabitants or 
less, other than an urbanized area im-
mediately adjacent to a city, town, or 
unincorporated area that has a popu-
lation in excess of 50,000 inhabitants. 
The population figure is obtained from 
the most recent decennial Census of 
the United States (decennial Census). If 
the applicable population figure cannot 
be obtained from the most recent de-

cennial Census, RD will determine the 
applicable population figure based on 
available population data. 

Service area. The area reasonably ex-
pected to be served by the facility 
being financed by the guaranteed loan. 

State. Any state of the United States, 
the District of Columbia, the Common-
wealth of Puerto Rico, the Virgin Is-
lands, Guam, American Samoa, the 
Commonwealth of the Northern Mar-
iana Islands, and an agency or instru-
mentality thereof exclusive of local 
governments. 

State Bond Banks and State Bond 
Pools. An entity authorized by the 
State to issue State debt instruments 
and utilize the funds received to fi-
nance essential community facilities. 

State Director. The Rural Develop-
ment State Director or the staff mem-
ber who has been delegated authority 
to perform action on behalf of the 
State Director. 

Substantive change. Any change in the 
purpose of the loan or any change in 
the financial condition of the borrower 
or the collateral which would jeop-
ardize the performance of the loan. 

Transfer and assumption. The convey-
ance by a debtor to an assuming party 
of the assets, collateral, and liabilities 
of the loan in return for the assuming 
party’s binding promise to pay the out-
standing debt. 

[64 FR 28337, May 26, 1999, as amended at 79 
FR 76013, Dec. 19, 2014; 80 FR 9912, Feb. 24, 
2015] 

§ 3575.3 Full faith and credit. 
The Loan Note Guarantee con-

stitutes an obligation supported by the 
full faith and credit of the United 
States and is not contestable except for 
fraud or misrepresentation (including 
negligent misrepresentation) of which 
the lender or holder has actual knowl-
edge, participates in, or condones. A 
note which provides for the payment of 
interest on interest shall not be guar-
anteed and any Loan Note Guarantee 
or Assignment Guarantee Agreement 
attached to, or relating to, a note 
which provides for payment of interest 
on interest is void. The Loan Note 
Guarantee will not be enforceable by 
the lender to the extent any loss is oc-
casioned by violation of usury laws, 
negligent servicing, or failure to obtain 
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the required security regardless of the 
time at which the Agency acquires 
knowledge of the foregoing. Any losses 
occasioned will not be enforceable by 
the lender to the extent that loan 
funds are used for purposes other than 
those specifically approved by the 
Agency in its Conditional Commitment 
for Guarantee. Negligent servicing is 
defined as the failure to perform those 
services which a reasonably prudent 
lender would perform in servicing its 
own portfolio of loans that are not 
guaranteed. The term includes not only 
the concept of a failure to act, but also 
not acting in a timely manner, acting 
in a manner contrary to the manner in 
which a reasonably prudent lender 
would act up to the time of loan matu-
rity, or until a final loss is paid. The 
Loan Note Guarantee or Assignment 
Guarantee Agreement in the hands of a 
holder shall not cover interest accruing 
90 days after the holder has demanded 
repurchase by the lender, nor shall the 
Loan Note Guarantee or Assignment 
Guarantee Agreement in the hands of a 
holder cover interest accruing 90 days 
after the lender or Agency has re-
quested the holder to surrender the evi-
dence of debt for repurchase. 

§ 3575.4 Conditions of guarantee. 
A loan guarantee under this part will 

be evidenced by a Loan Note Guarantee 
issued by the Agency. Each lender will 
also execute a Lender’s Agreement. 

(a) The entire loan will be secured by 
the same security with equal lien pri-
ority for the guaranteed and non-guar-
anteed portions of the loan. The non- 
guaranteed portion of the loan will not 
be paid first nor given any preference 
or priority over the guaranteed por-
tion. 

(b) The lender will be responsible for 
servicing the entire loan and will re-
main mortgagee or secured party of 
record notwithstanding the fact that 
another party may hold a portion of 
the loan. 

(c) When a guaranteed portion of a 
loan is sold to a holder, the holder 
shall have all rights of the lender under 
the Loan Note Guarantee to the extent 
of the portion purchased. The lender 
will remain bound by all the obliga-
tions under the Loan Note Guarantee, 
Lender’s Agreement, and Agency pro-

gram regulations. If the Agency makes 
a payment to a holder, then the lender 
must reimburse the Agency. 

(d) A lender will receive all payments 
of principal and interest on the ac-
count of the entire loan and will 
promptly remit to each holder a pro 
rata share, less any lender servicing 
fee. 

(e) The lender may retain all of the 
unguaranteed portion of the loan or 
may sell part of the unguaranteed por-
tion of the loan through participation. 
However, the lender is required to re-
tain 5 percent of the loan amount from 
the unguaranteed portion in their port-
folio. 

§§ 3575.5–3575.7 [Reserved] 

§ 3575.8 Access to lender’s records. 

Upon request by the Agency, the 
lender will permit representatives of 
the Agency (or other agencies of the 
U.S. Department of Agriculture au-
thorized by that Department or the 
U.S. Government) to inspect and make 
copies of any of the records of the lend-
er pertaining to the guaranteed loans. 
Such inspection and copying may be 
made during regular office hours of the 
lender or at any other time the lender 
and the Agency agree upon. 

§ 3575.9 Environmental review re-
quirements. 

Actions taken under this subpart 
must comply with the environmental 
review requirements in accordance 
with 7 CFR part 1970. The lender must 
assist the Agency to ensure that the 
lender’s applicant complies with any 
mitigation measures required by the 
Agency’s environmental review for the 
purpose of avoiding or reducing adverse 
environmental impacts of construction 
or operation of the facility financed 
with the guaranteed loan. This assist-
ance includes ensuring that the lend-
er’s applicant is to take no actions (for 
example, initiation of construction) or 
incur any obligations with respect to 
their proposed undertaking that would 
either limit the range of alternatives 
to be considered during the Agency’s 
environmental review process or which 
would have an adverse effect on the en-
vironment. If construction is started 
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prior to completion of the environ-
mental review and the Agency is de-
prived of its opportunity to fulfill its 
obligation to comply with applicable 
environmental requirements, the appli-
cation for financial assistance may be 
denied. Satisfactory completion of the 
environmental review process must 
occur prior to Agency approval of the 
applicant’s request or any commitment 
of Agency resources. 

[81 FR 11050, Mar. 2, 2016] 

§§ 3575.10–3575.11 [Reserved] 

§ 3575.12 Inspections. 
The lender will notify the Agency of 

any scheduled field inspections during 
construction and after issuance of the 
Loan Note Guarantee. The Agency may 
attend such field inspections. Any in-
spections or review conducted by the 
Agency, including those with the lend-
er, are for the benefit of the Agency 
only and not for the benefit of other 
parties of interest. Agency inspections 
do not relieve any parties of interest of 
their responsibilities to conduct nec-
essary inspections. 

§ 3575.13 Appeals. 
Only the borrower, lender, or holder 

can appeal an Agency decision. In cases 
where the Agency has denied or re-
duced the amount of final loss payment 
to the lender, the adverse decision may 
be appealed only by the lender. A deci-
sion by a lender adverse to the interest 
of the borrower is not a decision by the 
Agency, whether or not concurred in 
by the Agency. Appeals will be handled 
in accordance with the regulations of 
the National Appeals Division, U.S. De-
partment of Agriculture, published at 7 
CFR part 11. 

§§ 3575.14–3575.16 [Reserved] 

§ 3575.17 Exception authority. 
The Administrator may, in indi-

vidual cases, make an exception to any 
requirement or provision of this sub-
part or address any omission of this 
subpart provided the Administrator de-
termines that application of the re-
quirement or provision, or failure to 
take action in the case of an omission, 
would adversely affect the Govern-
ment’s financial interest. Requests for 

exceptions must be in writing by the 
State Director. 

§§ 3575.18–3575.19 [Reserved] 

§ 3575.20 Eligibility. 

(a) Availability of credit from other 
sources. The Agency must determine 
that the borrower is unable to obtain 
the required credit without the loan 
guarantee from private, commercial, or 
cooperative sources at reasonable rates 
and terms for loans for similar pur-
poses and periods of time. This deter-
mination shall become a part of the 
Agency casefile. The Agency must also 
determine if an outstanding judgment 
obtained by the United States in a Fed-
eral Court (other than the U.S. Tax 
Court) has been entered against the 
borrower or if the borrower has an out-
standing delinquent debt with any Fed-
eral agency. Such judgment or delin-
quency shall cause the potential bor-
rower to be ineligible to receive a loan 
guarantee until the judgment is paid in 
full or otherwise satisfied or the delin-
quency is cured. 

(b) Legal authority and responsibility. 
(1) Each borrower must have, or will 
obtain, the legal authority necessary 
to construct, operate, and maintain the 
proposed facility and services. They 
must also have legal authority for ob-
taining security and repaying the pro-
posed loan. 

(2) The borrower shall be responsible 
for operating, maintaining, and man-
aging the facility and services, and pro-
viding for the continued availability 
and use of the facility and services at 
reasonable rates and terms. 

(i) These responsibilities must be ex-
ercised by the borrower even though 
the facility may be operated, main-
tained, or managed by a third party 
under contract, management agree-
ment, or written lease. 

(ii) Leases may only be used when 
this is the only feasible way to provide 
the service, is the customary practice 
to provide such service in the State, 
and must provide for the borrower’s 
management control of the facility. 

(iii) Contracts, management agree-
ments, or leases must not contain op-
tions or other provisions for transfer of 
ownership. 
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(3) The lender is responsible for re-
viewing any contracts, management 
agreements, or leases to determine 
that they will not adversely impact the 
borrower’s repayment ability or the se-
curity value of the guaranteed loan. 

(c) Borrower. (1) A public body such as 
a municipality, county, district, au-
thority, or other political subdivision 
of a State located in a rural area. 

(2) An organization operated on a 
not-for-profit basis such as an associa-
tion, cooperative, or private corpora-
tion. For-profit corporations operated 
as not-for-profit corporations are eligi-
ble borrowers as long as they operate 
as a not-for-profit corporation for the 
duration of their guaranteed loans. 
Single member corporations or cor-
porations owned or substantially con-
trolled by other corporations or asso-
ciations are not eligible organizations. 
Before a loan is made to a borrower 
other than a public body, the articles 
of incorporation or the loan agreement 
will include a condition similar to the 
following: 

If the corporation dissolves or ceases to 
perform the community facility objectives 
and functions, the board of directors shall 
distribute all business property and assets to 
one or more nonprofit corporations or public 
bodies. This distribution must be approved 
by 75 percent of the users or members and 
must serve the public welfare of the commu-
nity. The assets may not be distributed to 
any members, directors, stockholders, or 
others having financial or managerial inter-
est in the corporation. Nothing herein shall 
prohibit the corporation from paying its 
debts. 

(3) A private nonprofit essential com-
munity facility (other than utilities) 
must have significant ties with the 
local rural community. Such ties are 
necessary to ensure to the greatest ex-
tent possible that a facility under pri-
vate control will carry out a public 
purpose and continue to primarily 
serve rural areas. Ties may be evi-
denced by items such as: 

(i) Association with, or controlled by, 
a local public body or bodies or broadly 
based ownership and controlled by 
members of the community. 

(ii) Substantial public funding 
through taxes, revenue bonds, or other 
local government sources, or substan-
tial voluntary community funding such 

as would be obtained through a com-
munity-wide funding campaign. 

(4) Indian tribes on Federal and State 
reservations and other federally recog-
nized Indian tribes. 

(d) Facility location. Facilities must 
be located in rural areas, except: 

(1) For utility services such as nat-
ural gas or hydroelectric serving both 
rural and non-rural areas. In such 
cases, Agency funds may be used to fi-
nance only that portion serving rural 
areas, regardless of facility location. 

(2) Telecommunication projects. The 
part of the facility located in a non- 
rural area must be necessary to provide 
the essential services to rural areas. 

(e) Facilities for public use. All facili-
ties financed under the provisions of 
this subpart shall be for public pur-
poses. 

(1) Facilities will be installed to 
serve any user within the service area 
who desires service and can be feasibly 
and legally served. 

(2) In no case will boundaries for the 
proposed service area be chosen in such 
a way that any user or area will be ex-
cluded because of race, color, religion, 
sex, marital status, age, disability, or 
national origin. This does not preclude: 

(i) Financing or constructing projects 
in phases when it is not practical to fi-
nance or construct the entire project 
at one time, and 

(ii) Financing or constructing facili-
ties where it is not economically fea-
sible to serve the entire area, provided 
economic feasibility is determined on 
the basis of the entire system or facil-
ity and not by considering the cost of 
separate extensions to, or parts there-
of. Additionally, the borrower must 
publicly announce a plan for extending 
service to areas not initially receiving 
service. Also, the borrower must pro-
vide written notice to potential users 
located in the areas not to be initially 
served. 

(3) The lender will determine that, 
when feasible and legally possible, in-
equities within the proposed project’s 
service area for the same type service 
proposed (i.e., gas distribution system) 
will be remedied by the owner on, or 
before, completion of the project. In-
equities are defined as unjustified vari-
ations in availability, adequacy, or 
quality of service. User rate schedules 
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for portions of existing systems or fa-
cilities that were developed under dif-
ferent financing, rates, terms, or condi-
tions do not necessarily constitute in-
equities. 

§§ 3575.21–3575.23 [Reserved] 

§ 3575.24 Eligible loan purposes. 

(a) Funds may be used to construct, 
enlarge, extend, or otherwise improve 
other essential community facilities 
providing essential service primarily to 
rural residents and rural businesses. 

(1) Essential community facilities in-
clude, but are not limited to: 

(i) Fire, rescue, and public safety, 
(ii) Health services, 
(iii) Community, social, or cultural 

services, 
(iv) Transportation facilities such as 

streets, roads, and bridges, 
(v) Telecommunication equipment, 
(vi) Hydroelectric generating facili-

ties and related connecting systems 
and appurtenances only when not eligi-
ble for financing under the authorities 
of the Rural Utilities Service. Funds 
may not be used to finance other types 
of electrical generating or transmit-
ting facilities, 

(vii) Supplemental and supporting 
structures for other rural electrifica-
tion or telephone systems (including 
facilities such as headquarters and of-
fice buildings, storage facilities, and 
maintenance shops) only when not eli-
gible for financing under the authori-
ties of the Rural Utilities Service, 

(viii) Natural gas distribution sys-
tems, 

(ix) Industrial park sites (but only to 
the extent of land acquisition and nec-
essary site preparation) including ac-
cess ways and utility extensions to and 
throughout the site. Funds may not be 
used in connection with industrial 
parks to finance on-site utility systems 
or business and industrial buildings, 
and 

(x) Community parks, community ac-
tivity centers, and similar types of fa-
cilities that are an integral part of the 
orderly development of a community. 
Recreational components, such as, but 
not limited to, playground equipment 
of an otherwise non-recreational eligi-
ble community facility such as 

childcare, educational, or health care 
facilities are also eligible. 

(2) Otherwise improve includes, but is 
not limited to, the following: 

(i) The purchase of major equipment 
(such as telecommunication equipment 
and X-ray machines) which will in 
themselves provide an essential service 
to rural residents, 

(ii) The purchase of existing facili-
ties, when necessary, either to improve 
or to prevent a loss of service, and 

(iii) Payment of tap fees and other 
utility connection charges as provided 
in utility purchase contracts. 

(b) Funds also may be used: 
(1) To construct or relocate public 

buildings, roads, bridges, fences, or 
utilities and to make other public im-
provements necessary to the successful 
operation or protection of facilities au-
thorized by paragraph (a) of this sec-
tion. 

(2) To relocate private buildings, 
roads, bridges, fences, or utilities, and 
other private improvements necessary 
to the successful operation or protec-
tion of facilities authorized in para-
graph (a) of this section. 

(3) To pay the following expenses (but 
only when such expenses are a nec-
essary part of a loan to finance facili-
ties authorized in paragraph (a) of this 
section): 

(i) Reasonable fees and costs such as 
origination fee, loan guarantee fee, 
legal, engineering, architectural, fiscal 
advisory, recording, environmental im-
pact analyses, archaeological surveys, 
possible salvage or other mitigation 
measures, planning and establishing or 
acquiring rights. 

(ii) Interest on loans until the facil-
ity is self-supporting, but not for more 
than 2 years unless a longer period is 
approved by the Agency; interest on 
loans secured by general obligation 
bonds until tax revenues are available 
for payment, but not for more than 2 
years unless a longer period is ap-
proved by the Agency’s National Office; 
and interest on interim financing. 

(iii) Costs of acquiring interest in 
land; rights such as water rights, 
leases, permits, rights-of-way, and 
other evidence of land or water control 
necessary for development of the facil-
ity. 
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(iv) Purchasing or renting equipment 
necessary to install, maintain, extend, 
protect, operate, or utilize facilities. 

(v) Initial operating expenses for a 
period ordinarily not exceeding 1 year 
when the borrower is unable to pay 
such expenses. 

(vi) Refinancing debts incurred by, or 
on behalf of, a community when all of 
the following conditions exist: 

(A) The debts being refinanced are 
less than 50 percent of the total loan, 

(B) The debts were incurred for the 
facility or service being financed or 
any part thereof (such as interim fi-
nancing, construction expenses, etc.), 
and 

(C) Arrangements cannot be made 
with the creditors to extend or modify 
the terms of the debts so that a sound 
basis will exist for making a loan. 

(4) To pay obligations for construc-
tion incurred prior to filing a 
preapplication and application with 
the Agency. Construction work must 
not be started (and obligations for such 
work or materials must not be in-
curred) before the Conditional Commit-
ment for Guarantee is issued. If there 
are compelling reasons for proceeding 
with construction before the Condi-
tional Commitment for Guarantee is 
issued, lenders may request Agency ap-
proval to pay such obligations and not 
jeopardize a guarantee from the Agen-
cy. Such request must comply with the 
following: 

(i) Provide conclusive evidence that 
the contract was entered into without 
intent to circumvent the Agency regu-
lations. However, the Agency is not re-
quired or obligated to pay a loss unless 
a written guarantee is issued, 

(ii) Modify the outstanding contract 
to conform with the provisions of this 
subpart. Where this is not possible, 
modifications will be made to the ex-
tent practicable and, as a minimum, 
the contract must comply with all 
State and local laws and regulations as 
well as statutory requirements and ex-
ecutive orders related to the Agency fi-
nancing. When construction is com-
plete and it is impracticable to modify 
the contract, the borrower and lender 
must provide the certification required 
by paragraph (b)(4)(iii) of this section, 

(iii) Provide a certification by an en-
gineer or architect that any construc-

tion performed complies fully with the 
plans and specifications, and 

(iv) The borrower and the contractor 
must have complied with all statutory 
and executive order requirements re-
lated to Agency financing for construc-
tion already performed even though 
the requirements may not have been 
included in the contract documents. 

[64 FR 28337, May 26, 1999, as amended at 78 
FR 26486, May 7, 2013] 

§ 3575.25 Ineligible loan purposes. 
Loan funds may not be used to fi-

nance: 
(a) Properties to be used for commer-

cial rental when the borrower has no 
control over tenants and services of-
fered except for industrial-site infra-
structure development, 

(b) Facilities primarily for the pur-
pose of housing Federal or State agen-
cies, 

(c) Community antenna television 
services or facilities, 

(d) Telephone systems, 
(e) Facilities which are not modest in 

size, design, and cost, 
(f) Finder’s and packager’s fees, 
(g) Projects located within the Coast-

al Barriers Resource System that do 
not qualify for an exception as defined 
in section 6 of the Coastal Barriers Re-
source Act, 16 U.S.C. 3501 et seq. (avail-
able in any Agency office), 

(h) New combined sanitary and storm 
water sewer facilities, or 

(i) Projects that are located in a spe-
cial flood or mudslide hazard area as 
designated by the Federal Emergency 
Management Agency in a community 
that is not participating in the Na-
tional Flood Insurance Program. 

(j) Golf courses, water parks, race 
tracks or other recreational type fa-
cilities inherently commercial in na-
ture. 

[64 FR 28337, May 26, 1999, as amended at 78 
FR 26486, May 7, 2013] 

§ 3575.26 [Reserved] 

§ 3575.27 Eligible lenders. 
(a) Eligible lenders. Eligible lenders 

(as defined in this section) may partici-
pate in the loan guarantee program. 
These lenders must be subject to credit 
examination and supervision by an ap-
propriate agency of the United States 
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or a State that supervises and regu-
lates credit institutions. A lender must 
have the capability to adequately serv-
ice loans for which a guarantee is re-
quested. Eligible lenders are: 

(1) Any Federal or State chartered 
bank or savings and loan association; 

(2) Any mortgage company that is a 
part of a bank holding company; 

(3) Bank for Cooperatives, National 
Rural Utilities Cooperative Finance 
Corporation, Farm Credit Bank of the 
Federal Land Bank, or other Farm 
Credit System institution with direct 
lending authority authorized to make 
loans of the type guaranteed by this 
subpart; 

(4) An insurance company regulated 
by a State or National insurance regu-
latory agency; 

(5) State Bond Banks or State Bond 
Pools; and 

(6) Other lenders that possess the 
legal powers necessary and incidental 
to making and servicing guaranteed 
loans involving community develop-
ment-type projects. These lenders must 
also be subject to credit examination 
and supervision by either an appro-
priate agency of the United States or a 
State that supervises and regulates 
credit institutions and provide docu-
mentation acceptable to the Agency 
that they have the ability to service 
the loan. Lenders under this category 
must be approved by the National Of-
fice prior to the issuance of the loan 
guarantee. 

(b) Conflict of interest. The lender and 
borrower must maintain written stand-
ards of conduct covering conflicts of 
interest and governing the performance 
of its employees in the selection, award 
and administration of Federal awards. 
No employee, officer or agent may par-
ticipate in the selection, award or ad-
ministration of a Federal award if they 
have a real or apparent conflict of in-
terest. Such a conflict of interest 
would arise when the employee, officer, 
or agent, any member of his or her im-
mediate family, his or her partner, or 
an organization which employs or is 
about to employ any of the parties in-
dicated, has a financial or other inter-
est in or a tangible personal benefit 
from a non-Federal entity considered 
for a Federal award. The lender may 
set standards for situations in which 

the financial interest is not substantial 
or the gift is an unsolicited item of 
nominal value. The standards must 
provide for disciplinary actions to be 
applied for violations of such stand-
ards. If the lender has a parent, affil-
iate, or subsidiary organization that is 
not a state, local government, or In-
dian tribe, the lender or borrower, 
written standards of conduct covering 
organizational conflict of interest must 
also be maintained. Organizational 
conflicts of interest means that be-
cause of the relationships with a par-
ent company, affiliate, or subsidiary 
organization, the lender or borrower is 
unable or appears to be unable to be 
impartial in conducting a Federal 
award action involving a related orga-
nization. The lender or borrower must 
disclose such business or ownership re-
lationships in writing. The Agency will 
determine if such relationships are 
likely to result in a conflict of interest. 
This does not preclude lender officials 
from being on the borrower’s board of 
directors. 

[64 FR 28337, May 26, 1999, as amended at 79 
FR 76013, Dec. 19, 2014] 

§ 3575.28 Transfer of lenders or bor-
rowers (prior to issuance of Loan 
Note Guarantee). 

(a) Prior to issuance of the loan guar-
antee, the Agency may approve the 
transfer of an outstanding Conditional 
Commitment for Guarantee from the 
present lender to a new eligible lender, 
provided: 

(1) The former lender states in writ-
ing why it does not wish to continue to 
be the lender for this project; 

(2) No substantive changes in owner-
ship or control of the borrower has oc-
curred; 

(3) No substantive changes in the bor-
rower’s written plan, scope of work, or 
changes in the purpose or intent of the 
project has occurred; and 

(4) No substantive changes in the 
loan agreement or Conditional Com-
mitment for Guarantee are required. 

(b) The substitute lender must exe-
cute a new application for loan and 
guarantee (available in any Agency of-
fice). 

(c) If approved, the Agency will issue 
a letter of amendment to the original 
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Conditional Commitment for Guar-
antee reflecting the new lender who 
will acknowledge acceptance of the 
offer in writing. 

(d) Once the Conditional Commit-
ment for Guarantee is issued, the 
Agency will not approve any substi-
tution of borrowers, including changes 
in the form of the legal entity. Excep-
tions to a change in the legal entity 
may be requested when the original 
borrower is replaced with substantially 
the same individuals or officers with 
the same interest as originally ap-
proved. 

§ 3575.29 Fees and charges by lender. 

(a) Routine charges and fees. The lend-
er may establish the charges and fees 
for the loan, provided they do not ex-
ceed those charged other borrowers for 
similar types of transactions. ‘‘Similar 
types of transactions’’ mean those 
transactions involving the same type 
of loan for which a non-guaranteed 
loan borrower would be assessed 
charges and fees. 

(b) Late payment fees. Late payment 
charges will not be covered by the 
Loan Note Guarantee. Such charges 
may not be added to the principal and 
interest due under any guaranteed 
note. Late payment charges may be 
made only if: 

(1) They are routinely made by the 
lender in all types of loan transactions; 

(2) Payment has not been received 
within the customary timeframe al-
lowed by the lender; or 

(3) The lender agrees with the bor-
rower, in writing, that the rate or 
method of calculating the late pay-
ment charges will not be changed to in-
crease charges while the Loan Note 
Guarantee is in effect. 

(c) Guarantee fees. The guaranteed 
loan fee will be the applicable guar-
antee fee rate multiplied by the prin-
cipal loan amount multiplied by the 
percent of guarantee. The one-time 
guarantee fee is paid when the Loan 
Note Guarantee is issued. 

(1) The fee will be paid to the Agency 
by the lender and is nonreturnable. The 
lender may pass the fee to the bor-
rower. 

(2) The guarantee fee rates are avail-
able in any Agency office. 

§ 3575.30 Loan guarantee limitations. 

The percentage of guarantee, up to 
the maximum allowed by this section, 
is a matter for negotiation between the 
lender and the Agency. 

(a) The maximum guarantee is 90 per-
cent of eligible loss. 

(b) The lender will retain a minimum 
of 5 percent of the total loan amount. 
The retained amount must be from the 
unguaranteed portion of the loan and 
cannot be participated to another lend-
er. 

§§ 3575.31–3575.32 [Reserved] 

§ 3575.33 Interest rates. 

(a) General. Rates will be negotiated 
between the lender and the borrower. 

They may be either fixed or variable 
rates. Interest rates will be those rates 
customarily charged borrowers in simi-
lar circumstances in the ordinary 
course of business and are subject to 
Agency review and approval. 

(b) Variable rate publication. A vari-
able interest rate must be tied to a 
base rate published periodically in a 
recognized national or regional finan-
cial publication specifically agreed to 
by the lender and borrower. Such an 
agreement must be documented in the 
borrower or lender loan agreement. 

(1) Interest rate caps and incremental 
adjustment limitations will also be ne-
gotiated between the lender and the 
borrower. Notice of any interest rate 
change proposed by the lender should 
allow a sufficient time period for the 
borrower to obtain any required State 
or other regulatory approval and to im-
plement any user rate adjustments 
necessary as a result of the interest 
rate change. The intervals between in-
terest rate adjustments will be speci-
fied in the loan agreement (but not 
more often than quarterly). 

(2) The lender must incorporate with-
in the variable rate note, the provision 
for adjustment of payments coincident 
with an interest rate adjustment. This 
will ensure the outstanding principal 
balance is properly amortized within 
the prescribed loan maturity and 
eliminate the possibility of a balloon 
payment at the end of the loan. 

(c) Changes. Any change in the inter-
est rate between the date of issuance of 
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the Conditional Commitment for Guar-
antee and before the issuance of the 
Loan Note Guarantee must be approved 
by the Agency. Approval of such 
change will be shown as an amendment 
to the Conditional Commitment for 
Guarantee. 

(d) Different rates on guaranteed and 
unguaranteed portion of the loan. It is 
permissible to have one interest rate 
on the guaranteed portion of the loan 
and another interest rate on the 
unguaranteed portion of the loan, pro-
vided the lender and borrower agree, 
and: 

(1) The rate on the unguaranteed por-
tion does not exceed that currently 
being charged on loans for similar pur-
poses to borrowers under similar cir-
cumstances; and, 

(2) The rate on the guaranteed por-
tion of the loan will not exceed the 
rate on the unguaranteed portion. This 
requirement does not apply when the 
unguaranteed rate is variable and the 
guaranteed portion is fixed. 

(e) Multi-rates. When multi-rates are 
used, the lender will provide the Agen-
cy with the overall effective interest 
rate for the entire loan. Multi-rate 
loans may be either fixed, variable, or 
a combination of fixed and variable. 
When a combination of fixed and vari-
able interest rates are used, the inter-
est rate for the unguaranteed portion 
will not be lower than the guaranteed 
portion of the loan. 

§ 3575.34 Terms of loan repayment. 
(a) General. Principal and interest on 

the loan will be due and payable as pro-
vided in the note except, any interest 
accrued as the result of the borrower’s 
default on the guaranteed loan over 
and above that which would have ac-
crued at the note rate on the guaran-
teed loan will not be guaranteed by the 
Agency. The lender will structure re-
payments as established in the loan 
agreement between the lender and bor-
rower. Ordinarily, such installments 
will be scheduled for payment as 
agreed upon by the lender and borrower 
on terms that reasonably ensure repay-
ment of the loan. However, the first in-
stallment to include a repayment of 
principal may be scheduled for pay-
ment after the project is operable and 
has begun to generate income. Such in-

stallment must be due and payable 
within 3 years from the date of the 
note and at least annually thereafter. 
Interest will be due at least annually 
from the date of the note. Monthly 
payments will be required except for 
borrowers with income limited to less 
frequent intervals. 

(b) Term length. The maximum time 
allowable for final maturity for a guar-
anteed CP loan will be limited to the 
useful life of the facility, not to exceed 
40 years. 

(c) Balloon payments. The principal 
balance should be properly amortized 
within the prescribed loan maturity. 
Balloon payments at the end of the 
loan are prohibited. 

§§ 3575.35–3575.36 [Reserved] 

§ 3575.37 Insurance and fidelity bonds. 

The lender must provide evidence 
that the borrower has adequate insur-
ance and fidelity bond coverage by loan 
closing or start of construction, which-
ever occurs first. Adequate coverage 
must be maintained for the life of the 
loan and is subject to Agency review 
and approval. Insurance is required in 
amounts at least equal to coverage for 
real property and equipment that was 
obtained without an Agency guarantee. 

[79 FR 76013, Dec. 19, 2014] 

§§ 3575.38–3575.39 [Reserved] 

§ 3575.40 Equal opportunity and Fair 
Housing Act requirements. 

(a) Equal Credit Opportunity Act. The 
lender will comply with the require-
ments of title V of the Equal Credit Op-
portunity Act (15 U.S.C. 1691 et seq.). 
(See the Federal Reserve Board Regu-
lation, 12 CFR part 202.) 

(b) Fair Housing Act. Certain housing- 
related projects such as nursing homes, 
group homes, or assisted-living facili-
ties must comply with the require-
ments of the Fair Housing Act (42 
U.S.C. 3601 et seq.). This includes com-
pletion of an Affirmative Fair Housing 
Marketing Plan and compliance with 
the Housing and Urban Development 
accessibility guidelines except for 
areas open to the public which are cov-
ered by the Americans with Disabil-
ities Act (42 U.S.C. 12181 et seq.). The 
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lender will determine that the bor-
rower has a valid plan in effect at all 
times. 

§ 3575.41 [Reserved] 

§ 3575.42 Design and construction re-
quirements. 

The lender will provide the Agency 
with a written certification at the end 
of construction that all funds were uti-
lized for authorized purposes. The bor-
rower and the lender will authorize de-
signs and plans based upon the prelimi-
nary architectural and engineering re-
ports or plans approved by the lender 
and concurred in by the Agency. The 
borrower will take into consideration 
any lender or Agency comments when 
the facility is being designed. 

(a) Architectural and engineering prac-
tices. All project facilities must be de-
signed utilizing accepted architectural 
and engineering practices and must 
conform to applicable Federal, State, 
and local codes and requirements. The 
lender must ensure that the planned 
project will be completed within the 
available funds and, once completed, 
will be suitable for the borrower’s 
needs. 

(b) Construction monitoring. The lend-
er will monitor the progress of con-
struction and undertake the reviews 
and inspections necessary to ensure 
that construction proceeds in accord-
ance with the approved plans, speci-
fications, and contract documents and 
that funds are used for eligible project 
costs. The lender must expeditiously 
report any problems in project develop-
ment to the Agency. 

(c) Equal employment opportunities. 
For all construction contracts in ex-
cess of $10,000, the contractor must 
comply with Executive Order 11246 en-
titled ‘‘Equal Employment Oppor-
tunity’’ as amended and as supple-
mented by applicable Department of 
Labor regulations (41 CFR part 60–1). 
The borrower and lender are respon-
sible for ensuring that the contractor 
complies with these requirements. 

(d) Americans with Disabilities Act. 
Community Facilities loans which in-
volve the construction of, or addition 
to, facilities that accommodate the 
public and commercial facilities as de-
fined by the Americans with Disabil-

ities Act (42 U.S.C. 12181—et seq.) must 
comply with that Act. The lender and 
borrower are responsible for compli-
ance. 

§ 3575.43 Other Federal, State, and 
local requirements. 

In addition to the specific require-
ments of this subpart and beginning on 
the date of issuance of the Loan Note 
Guarantee, proposals for facilities fi-
nanced in whole or in part with a loan 
guaranteed by the Agency will be co-
ordinated with all appropriate Federal, 
State, and local agencies. Borrowers 
and lenders will be required to comply 
with any Federal, State, or local laws 
or regulatory commission rules which 
are in existence and which affect the 
project including, but not limited to: 

(a) Organization and authority to de-
sign, construct, develop, operate, and 
maintain the proposed facilities; 

(b) Borrowing money, giving secu-
rity, and raising revenues for repay-
ment; 

(c) Land use zoning; 
(d) Health, safety, and sanitation 

standards; and 
(e) Protection of the environment 

and consumer affairs. 

§§ 3575.44–3575.46 [Reserved] 

§ 3575.47 Economic feasibility require-
ments. 

All projects financed under the provi-
sions of this section must be based on 
taxes, assessments, revenues, fees, or 
other sources of revenues in an amount 
sufficient to provide for facility oper-
ation and maintenance, a reasonable 
reserve, and debt payment. Other 
sources of revenue or guarantors are 
particularly important in considering 
the feasibility of recreation-type loans. 
The lender is responsible for deter-
mining the credit quality and eco-
nomic feasibility of the proposed loan 
and must address all elements of the 
credit quality in a written financial 
feasibility analysis which includes ade-
quacy of equity, cash flow, security, 
history, and management capabilities. 
Financial feasibility reports must take 
into consideration any interest rate ad-
justment which may be instituted 
under the terms of the note. The lend-
er’s financial credit analysis may also 
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serve as the feasibility analysis when 
sufficient evidence is included to deter-
mine economic feasibility as well as fi-
nancial viability. 

(a) Financial feasibility. The borrower, 
lender, or other qualified entity must 
prepare the financial feasibility anal-
ysis (suggested financial feasibility 
guidelines are available in any Agency 
office) in the following instances: 

(1) Facilities primarily used for fire 
and rescue services; 

(2) Facilities that are not dependent 
on facility revenues for debt payment; 

(3) Loans of less than $500,000; or 
(4) Projects in which the borrower 

has operated similar facilities on a fi-
nancially successful basis. 

(b) Utility projects. The borrower’s 
consulting engineer may complete the 
financial feasibility analysis for utility 
systems. 

(c) Other community facilities. Finan-
cial feasibility reports for all other fa-
cilities must be prepared by a qualified 
entity not having a direct interest in 
the management of the facility. The 
lender may prepare the feasibility 
study if qualified staff is available. 

(d) Exceptions. The Agency loan ap-
proval official may exempt the lender 
from the requirement for an inde-
pendent financial feasibility report 
(when requested by the borrower and 
the lender) provided the approval offi-
cial determines that the financial fea-
sibility analysis prepared by the bor-
rower fairly represents the financial 
feasibility of the facility and the finan-
cial feasibility analysis contains an ac-
curate projection of the usage, reve-
nues, and expenses of the facility. 

(e) Insufficient information. When the 
lender or Agency has insufficient infor-
mation to determine the borrower’s re-
payment ability, an independent feasi-
bility analysis is required. 

§ 3575.48 Security. 
(a) Lender responsibility. The lender is 

responsible for obtaining and maintain-
ing proper and adequate security to 
protect the interest of the lender, the 
holder, and the Government. 

(b) Type of security. Security must be 
of such a nature that repayment of the 
loan is reasonably ensured when con-
sidered with the integrity and ability 
of project management, soundness of 

the project, and the borrower’s pro-
spective earnings. The security may in-
clude, but is not limited to, the fol-
lowing: General obligation bonds, rev-
enue bonds, pledge of taxes or assess-
ments, assignment of facility revenue, 
land, easements, rights-of-way, water 
rights, buildings, machinery, equip-
ment, accounts receivable, contracts, 
cash, or other accounts or assignments 
of leases or leasehold interest. 

(c) Separate security. All security 
must secure the entire loan. The lender 
will not take separate security to se-
cure only the unguaranteed portion of 
the loan. The lender will not require 
compensating balances or certificates 
of deposit as a means of eliminating 
the lender’s exposure on the 
unguaranteed portion of the loan. 

§§ 3575.49–3575.50 [Reserved] 

§ 3575.51 Strategic economic and com-
munity development. 

Applicants with projects that support 
the implementation of strategic eco-
nomic development and community de-
velopment plans are encouraged to re-
view and consider 7 CFR part 1980, sub-
part K, which contains provisions for 
providing priority to projects that sup-
port the implementation of strategic 
economic development and community 
development plans on a Multi-jurisdic-
tional basis. 

[81 FR 10457, Mar. 1, 2016] 

§ 3575.52 Processing. 
(a) Preapplications. (1) The 

preapplication package must be sub-
mitted either alone or the necessary 
information may be submitted simul-
taneously with the application. The 
preapplication package will contain: 

(i) An Application for Federal Assist-
ance on a form provided by the Agency 
(available in any Agency office); 

(ii) State intergovernmental or other 
type review comments and rec-
ommendations for the borrower’s 
project (clearinghouse comments, if ap-
plicable); 

(iii) Supporting documentation nec-
essary to make an eligibility deter-
mination such as financial statements, 
audits, copies of organizational docu-
ments, existing debt instruments, etc.; 
and 
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(iv) Documentation of lender eligi-
bility in accordance with § 3575.27. 

(2) If the Agency determines that the 
project may meet requirements and is 
likely to be funded, the lender must 
submit a complete application if it has 
not previously submitted one. The 
Agency must do an environmental re-
view before further processing will be 
completed. 

(b) Applications. Contents of applica-
tion package: 

(1) Application for Loan and Guar-
antee on a form prescribed by the 
Agency (available in any Agency of-
fice); 

(2) Proposed loan agreement; 
(3) Request for Environmental Infor-

mation (available in any Agency of-
fice); 

(4) Preliminary architectural or engi-
neering report; 

(5) Cost estimates; 
(6) Appraisal reports (as appropriate); 
(7) Credit reports; 
(8) Financial feasibility analysis and 

report; and 
(9) Any additional information re-

quired. 

§ 3575.53 Evaluation of application. 
If the Agency determines that the 

borrower is eligible, the proposed loan 
is for an eligible purpose, there is rea-
sonable assurance of repayment abil-
ity, sufficient collateral and equity ex-
ists, the proposed loan complies with 
all applicable statutes and regulations, 
the environmental review is complete 
and considered in determining compli-
ance, and adequate funds are available, 
the Agency will provide the lender and 
the borrower with the Conditional 
Commitment for Guarantee, listing all 
conditions for the guarantee. Applica-
ble requirements will include the fol-
lowing: 

(a) Approved use of guaranteed loan 
funds (source and use of funds); 

(b) Rates and terms of the loan; 
(c) Scheduling of payments; 
(d) Number of customers; 
(e) Security and lien priority; 
(f) Appraisals; 
(g) Insurance and bonding; 
(h) Financial reporting; 
(i) Equal opportunity and non-

discrimination; 
(j) Environment or mitigation; 

(k) Americans with Disabilities Act; 
(l) By-laws and articles of incorpora-

tion changes; and 
(m) Other requirements necessary to 

protect the Government. 

§§ 3575.54–3575.58 [Reserved] 

§ 3575.59 Review of requirements. 
(a) Lender and borrower. The lender 

and borrower must complete and sign 
the Acceptance of Conditions and re-
turn a copy to the Agency as soon as 
possible. Notwithstanding the pre-
ceding sentence, if certain conditions 
cannot be met, the lender and borrower 
may propose alternate conditions for 
Agency consideration. 

(b) Cancellation. If the lender decides 
at any time after receiving a Condi-
tional Commitment for Guarantee that 
it no longer wants a guarantee, the 
lender must immediately advise the 
Agency of the cancellation. 

(c) Modifications. The lender agrees 
that once the Conditional Commitment 
for Guarantee is issued and accepted by 
the lender and borrower, it will not be 
modified as to the scope of the project, 
overall facility concept, project pur-
pose, use of proceeds, or other terms 
and conditions. 

§§ 3575.60–3575.62 [Reserved] 

§ 3575.63 Conditions precedent to 
issuance of the Loan Note Guar-
antee. 

The Loan Note Guarantee will not be 
issued until: 

(a) The lender certifies that: 
(1) No changes have been made in the 

lender’s loan conditions and require-
ments since the issuance of the Condi-
tional Commitment for Guarantee ex-
cept those approved in the interim by 
the Agency in writing. 

(2) All planned property acquisition 
has been completed and all develop-
ment has been substantially completed 
in accordance with plans, specifica-
tions, and applicable building codes. No 
costs have exceeded the amounts ap-
proved by the lender and the Agency. 

(3) Required insurance is in effect. 
(4) All equal opportunity and Fair 

Housing Plan requirements have been 
met. 

(5) The loan has been properly closed 
and the required security instruments 
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have been obtained on any after-ac-
quired property that cannot be covered 
initially under State statutory provi-
sions. 

(6) The borrower has marketable title 
to the collateral then owned by the 
borrower, subject to the instrument se-
curing the loan to be guaranteed and 
subject to any other exceptions ap-
proved, in writing, by the Agency. 

(7) When required, the entire amount 
of the loan for working capital has 
been disbursed except in cases where 
the Agency has approved disbursement 
over an extended time. 

(8) All other requirements of the Con-
ditional Commitment for Guarantee 
have been met. 

(9) Lien priorities are consistent with 
requirements of the Conditional Com-
mitment for Guarantee. 

(10) The loan proceeds have been dis-
bursed for purposes and in amounts 
consistent with the Conditional Com-
mitment for Guarantee and as specified 
on the application for the guaranteed 
loan. A copy of a detailed statement by 
the lender detailing the use of loan 
funds will be attached to support this 
certification. 

(11) There has been no substantive 
adverse change in the borrower’s finan-
cial condition nor any other adverse 
change in the borrower during the pe-
riod of time from the Agency’s 
issuance of the Conditional Commit-
ment for Guarantee to issuance of the 
Loan Note Guarantee. The lender’s cer-
tification must address all adverse 
changes of the borrower and the guar-
antors. For purposes of this paragraph, 
the term borrower includes any parent, 
affiliate, or subsidiary of the borrower. 

(12) All Federal, State, and local de-
sign and construction requirements 
have been met. 

(13) The lender understands and will 
meet the requirements of the Debt Col-
lection Act (chapter 37 of title 31 of the 
United States Code). 

(14) The lender would not make the 
loan without an Agency guarantee. 

(b) The lender has executed and deliv-
ered the Lender’s Agreement and clos-
ing report for the guaranteed loan 
along with the appropriate guarantee 
fee. 

(c) The lender has advised the Agency 
of plans to sell or assign any part of 

the loan as provided in the Lender’s 
Agreement. 

(d) Where applicable, the lender must 
certify that the borrower has obtained: 

(1) A legal opinion relative to the 
title to rights-of-way and easements. 
Lenders are responsible for ensuring 
that borrowers have obtained valid, 
continuous, and adequate rights-of-way 
and easements needed for the construc-
tion, operation, and maintenance of a 
facility. 

(2) A title opinion or title insurance 
showing ownership of the land and all 
mortgages or other lien defects, re-
strictions, or encumbrances, if any. It 
is the responsibility of the lender to 
ensure that the borrower has obtained 
and recorded such releases, consents, 
or subordinations to such property 
rights from holders of outstanding 
liens or other instruments as may be 
necessary for the construction, oper-
ation, and maintenance of the facility 
and to provide the required security. 
For example, when a site is for major 
structures for utility-type facilities 
(such as a gas distribution system) and 
the lender and borrower are able to ob-
tain only a right-of-way or easement 
on such a site rather than a fee simple 
title, such a title opinion must be re-
quested. 

(e) For loans exceeding $150,000, the 
lender has certified its compliance 
with the Anti-Lobby Act (18 U.S.C. 
1913). Also, if any funds have been, or 
will be, paid to any person for influ-
encing or attempting to influence an 
officer or employee of any agency, a 
Member of Congress, an officer or em-
ployee of Congress, or an employee of a 
Member of Congress in connection with 
this commitment providing for the 
United States to guarantee a loan, the 
lender shall completely disclose such 
lobbying activities in accordance with 
31 U.S.C. 1352. 

(f) If the Loan Note Guarantee can-
not be issued before the Conditional 
Commitment expires, the lender must 
submit a written request for an exten-
sion of the expiration date. The lender 
must document and certify to para-
graph (a)(1) and (a)(11) of this section 
specifically identifying any modifica-
tions. 
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(g) Coincident with, or immediately 
after, loan closing, the lender will con-
tact the Agency and provide those doc-
uments and certifications required in 
this section. For loans to public bodies, 
lenders may require an opinion from 
recognized bond counsel regarding the 
adequacy of the preparation and 
issuance of the debt instruments. Only 
when the Agency is satisfied that all 
conditions for the guarantee have been 
met will the Loan Note Guarantee be 
executed. 

§ 3575.64 Issuance of Lender’s Agree-
ment, Loan Note Guarantee, and As-
signment Guarantee Agreement. 

(a) Lender’s Agreement. If the Agency 
finds that all requirements have been 
met, the lender and the Agency will 
execute the Lender’s Agreement. The 
original will be retained by the Agency 
and a signed duplicate original will be 
retained by the lender. A separate 
Lender’s Agreement must be executed 
for each loan to be guaranteed by the 
Agency. 

(b) Loan Note Guarantee. (1) Upon re-
ceipt of the executed Lender’s Agree-
ment and after all requirements have 
been met, the Agency will execute the 
Loan Note Guarantee. All originals of 
the Loan Note Guarantee will be pro-
vided to the lender and attached to the 
note. 

(2) If the lender has selected the 
multi-note system, a Loan Note Guar-
antee will be prepared and attached to 
each note the borrower issues. All the 
notes will be listed on the Loan Note 
Guarantee. Not more than ten notes 
will be issued for the guaranteed por-
tion (unless the Agency and borrower 
agree otherwise) and one note issued 
for the unguaranteed portion. 

(c) Assignment of guarantee. In the 
event the lender assigns the guaran-
teed portion of the loan to a holder, the 
lender, holder, and Agency will execute 
an Agency prescribed Assignment 
Guarantee Agreement. 

(d) Failure to meet conditions. If the 
Agency determines that it cannot exe-
cute the Loan Note Guarantee because 
all requirements have not been met, 
the lender will have a reasonable pe-
riod within which to satisfy the objec-
tions. If the lender satisfies the objec-

tions within the time allowed, the 
guarantee will be issued. 

(e) Loan closing report. The lender will 
prepare and deliver a guaranteed loan 
closing report for each loan to be guar-
anteed and a guarantee fee to the 
Agency in return for the Loan Note 
Guarantee. 

(f) Cancellation of obligation. If the 
conditions for the loan are rejected, 
cannot be met after completion of any 
appeal, or funds are, in whole or in 
part, no longer needed, the State Direc-
tor will cancel the obligation. This can 
be done using the State Office ter-
minal. Requests for partial cancella-
tion must be in writing and include a 
reason for the partial cancellation, the 
effective date, and the portion to be 
cancelled. 

[64 FR 28337, May 26, 1999, as amended at 79 
FR 76013, Dec. 19, 2014] 

§ 3575.65 Lender’s sale or assignment 
of the guaranteed portion of loan. 

The lender may retain all of the 
guaranteed loan. The lender must not 
sell or participate any amount of the 
guaranteed or non-guaranteed portion 
of the loan to the borrower or to mem-
bers of the borrower’s immediate fami-
lies, the borrower’s officers, directors, 
stockholders, other owners, or a sub-
sidiary or affiliate. Disposition of the 
guaranteed portion of a loan may not 
be made prior to full disbursement, 
completion of construction, and acqui-
sition of real estate and equipment 
without the prior written approval of 
the Agency. If the lender desires to 
market all or part of the guaranteed 
portion of the loan at, or subsequent 
to, loan closing, the loan must not be 
in default. 

(a) Assignment. Any sale or assign-
ment by the lender of the guaranteed 
portion of the loan must be accom-
plished in accordance with the condi-
tions in the Lender’s Agreement. 

(b) Participation. The lender may ob-
tain participation in the loan under its 
normal operating procedures. 

(c) Minimum retention. The lender is 
required to hold in its own portfolio or 
retain a minimum of 5 percent of the 
total loan amount. This amount must 
be of the non-guaranteed portion of the 
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loan and cannot be participated to an-
other. The lender may sell the remain-
ing amount of the non-guaranteed por-
tion of the loan only through participa-
tion. 

§§ 3575.66–3575.68 [Reserved] 

§ 3575.69 Loan servicing. 
(a) Lender responsibilities. The lender 

is responsible for servicing the entire 
loan in accordance with the lender’s 
loan agreement. The unguaranteed por-
tion of the loan will not be paid first 
nor given any preference or priority 
over the guaranteed portion of the 
loan. The lender is responsible for tak-
ing all servicing actions that a prudent 
lender would perform in servicing a 
portfolio of loans that are not guaran-
teed. This responsibility includes, but 
is not limited to, the collection of pay-
ments; obtaining compliance with the 
covenants and provisions in the note, 
loan agreement, security instrument, 
or any supplemental agreements; ob-
taining and analyzing financial state-
ments; verifying the payment of taxes 
and insurance premiums; and main-
taining liens on collateral. The lender 
must notify the Agency of any viola-
tion of the loan agreement with the 
borrower within 30 days of such viola-
tion. 

(b) Financial reports. The lender must 
obtain the financial statements re-
quired by the Loan Agreement. The 
lender must submit the borrower’s an-
nual financial statements to the Agen-
cy within 120 days of the end of the 
borrower’s fiscal year. The lender must 
analyze the financial statements and 
provide the Agency with a written 
summary of the lender’s analysis and 
conclusions, including trends, 
strengths, weaknesses, extraordinary 
transactions, and other indications of 
the financial condition of the borrower. 
Additionally, when applicable, the 
lender will require an audit in accord-
ance with Office of Management and 
Budget (OMB) circulars (available in 
any Agency office). 

(c) Delinquent loans. The lender will 
service delinquent loans in accordance 
with the Lender’s Agreement and rea-
sonable and prudent lending standards. 

(d) Loan balances. The lender must re-
port to the Agency the outstanding 

principal and interest balance on each 
guaranteed loan semiannually. 

(e) Collateral inspections. The lender 
will inspect the collateral as often as 
necessary to properly service the loan. 

§§ 3575.70–3575.72 [Reserved] 

§ 3575.73 Replacement of loss, theft, 
destruction, mutilation, or deface-
ment of Loan Note Guarantee or As-
signment Guarantee Agreement. 

(a) Replacement of Loan Note Guar-
antee. The Agency may issue a replace-
ment Loan Note Guarantee or Assign-
ment Guarantee Agreement which may 
have been lost, stolen, destroyed, muti-
lated, or defaced to the lender or holder 
upon receipt of a certificate of loss and 
an indemnity bond in accordance with 
this section. 

(b) Lender responsibilities. When a 
Loan Note Guarantee or Assignment 
Guarantee Agreement is lost, stolen, 
destroyed, mutilated, or defaced while 
in the custody of the lender or holder, 
the lender will coordinate the activi-
ties of the party who seeks the replace-
ment documents and will submit the 
required documents to the Agency for 
processing. The requirements for re-
placement are as follows: 

(1) A certificate of loss properly nota-
rized which includes: 

(i) Legal name and present address of 
either the lender or the holder who is 
requesting the replacement forms; 

(ii) Legal name and address of the 
lender of record; 

(iii) Capacity of person certifying; 
(iv) Full identification of the Loan 

Note Guarantee or Assignment Guar-
antee Agreement, including the name 
of the borrower, Agency case number, 
date of the Loan Note Guarantee, As-
signment Guarantee Agreement, face 
amount of the evidence of debt pur-
chased, date of evidence of debt, 
present balance of the loan, percent-
ages of guarantee and, if Assignment 
Guarantee Agreement, the original 
named holder and the percentage of the 
guaranteed portion of the loan assigned 
to that holder. Any existing parts of 
the document to be replaced must be 
attached to the certificate; 

(v) A full statement of circumstances 
of the loss, theft, or destruction of the 
Loan Note Guarantee or Assignment 
Guarantee Agreement; and 
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(vi) The holder shall present evidence 
demonstrating current ownership of 
the Loan Note Guarantee and Note or 
Assignment Guarantee Agreement. If 
the present holder is not the same as 
the original holder, a copy of the en-
dorsement of each successive holder in 
the chain of transfer from the initial 
holder to present holder must be in-
cluded. If copies of the endorsement 
cannot be obtained, best available 
records of transfer must be presented 
to the Agency (e.g., order confirma-
tion, canceled checks, etc.). 

(2) An indemnity bond acceptable to 
the Agency shall accompany the re-
quest for replacement except when the 
holder is the United States, a Federal 
Reserve Bank, a Federal Government 
corporation, a State or Territory, or 
the District of Columbia. 

(3) All indemnity bonds must be 
issued and payable to the United 
States of America. The bond shall be in 
an amount not less than the unpaid 
principal and interest. The bond shall 
hold the Government harmless against 
any claim or demand which might arise 
or against any damage, loss, costs, or 
expenses which might be sustained or 
incurred by reasons of the loss or re-
placement of the instruments. 

§ 3575.74 [Reserved] 

§ 3575.75 Defaults by borrower. 
(a) Lender notification to Agency. The 

lender must notify the Agency when a 
borrower is 30 days past due on a pay-
ment, has not met its responsibilities 
of providing the required financial 
statements, or is otherwise in default. 
The lender will continue to keep the 
Agency informed on a bimonthly basis 
until such time as the loan is no longer 
in default. If a monetary default ex-
ceeds 60 days, the lender will arrange a 
meeting with the borrower to resolve 
the default. The lender will provide a 
summary of the meeting and any deci-
sions or actions agreed upon. 

(b) Servicing options. In considering 
servicing options, the prospects for 
providing a permanent cure without 
adversely affecting the risks to the 
Agency and the lender must be the 
paramount objective. Temporary cura-
tive actions (such as payment 
deferments or collateral subordination) 

must strengthen the loan and be in the 
best financial interest of the lender and 
the Agency. Some of these actions may 
require concurrence of the holder. 

(c) Multi-note. If the loan was closed 
with the multi-note option, the lender 
may need to possess all notes to take 
some servicing actions. In those situa-
tions when the Agency is holder of 
some of the notes, the Agency may en-
dorse the notes back to the lender, pro-
vided a proper receipt is received from 
the lender which defines the reason for 
the transfer. Under no circumstances 
will the Agency endorse the original 
Loan Note Guarantee to the lender. 

§§ 3575.76–3575.77 [Reserved] 

§ 3575.78 Repurchase of loan. 
(a) Repurchase by lender. The lender 

has the option to repurchase the loan 
from a holder within 30 days of written 
demand from the holder when the bor-
rower is in default not less than 60 days 
on payment. The repurchase will be for 
an amount equal to the unpaid guaran-
teed portion of principal and accrued 
interest less the lender’s servicing fee. 
The guarantee does not cover the note 
interest to the holder on the guaran-
teed loan accruing after 90 days from 
the date of the demand letter to the 
lender. The holder will concurrently 
send a copy of the demand to the Agen-
cy. The lender will accept an assign-
ment without recourse from the holder 
upon repurchase. The lender is encour-
aged to repurchase the loan to facili-
tate the accounting of funds, resolve 
the problem, and permit the borrower 
to cure the default, where reasonable. 
The lender will notify the holder and 
the Agency of its decision within 30 
days of receipt of demand from the 
holder. 

(b) Agency repurchase. (1) If the lender 
does not repurchase as provided in 
paragraph (a) of this section, the Agen-
cy will purchase from the holder the 
unpaid principal balance of the guaran-
teed portion together with accrued in-
terest to date of repurchase (less the 
lender’s servicing fee) within 30 days 
after written demand to the Agency. 
The guarantee will not cover the note 
interest to the holder on the guaran-
teed loan accruing after 90 days from 
the date of the original demand letter. 
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The lender shall not charge the Agency 
any servicing fees nor are any such fees 
collectible from the Agency. 

(2) The holder’s demand to the Agen-
cy must include a copy of the written 
demand made upon the lender. The 
holder or duly authorized agent must 
also include evidence of the right to re-
quire payment from the Agency. Such 
evidence will consist of either the 
original of the Loan Note Guarantee 
properly endorsed to the Agency or the 
original of the Assignment Guarantee 
Agreement properly assigned to the 
Agency without recourse including all 
rights, title, and interest in the loan. 
The Agency will be subrogated to all 
rights of the holder. The holder must 
include in the demand the amount due 
including unpaid principal, unpaid in-
terest to date of demand, and interest 
subsequently accruing from the date of 
demand to the proposed payment date. 
Unless otherwise agreed to by the 
Agency, such proposed payment will 
not be later than 30 days from the date 
of demand. 

(3) The lender must promptly provide 
the Agency with the information nec-
essary for the Agency’s determination 
of the appropriate amount due the 
holder upon the Agency’s notification 
to the lender of the holder’s demand for 
payment. This information must be 
certified by an authorized officer of the 
lender. Any discrepancy between the 
amount claimed by the holder and the 
information submitted by the lender 
must be resolved before payment will 
be approved. The Agency will notify 
both parties and such conflict will sus-
pend the running of the 30-day pay-
ment requirement. 

(4) Any purchase by the Agency does 
not change, alter, or modify any of the 
lender’s obligations to the Agency aris-
ing from the loan or guarantee nor 
does it waive any of the Agency’s 
rights against the lender. The Agency 
may set off against the lender all 
rights inuring to the Agency as the 
holder of the instrument against the 
Agency’s obligation to the lender under 
the Loan Note Guarantee. 

(c) Repurchase for servicing. When the 
lender determines that repurchase of 
the guaranteed portion of the loan is 
necessary to service the loan, the hold-
er must sell the guaranteed portion to 

the lender for the unpaid principal and 
interest balance (less the lender’s serv-
icing fee). The guarantee does not 
cover interest accruing after 90 days 
from the date the lender’s or Agency’s 
letter requesting the holder to tender 
its guaranteed portion. The lender 
must not repurchase from the holder 
for arbitrage purposes to further its 
own financial gain. Any repurchase 
must be made only after the lender ob-
tains the Agency written approval. If 
the lender does not repurchase the por-
tion from the holder, the Agency may, 
at its option, purchase such guaranteed 
portion for servicing purposes. 

§ 3575.79 [Reserved] 

§ 3575.80 Interest rate changes after 
loan closing. 

(a) General. Subject to the restric-
tions below, the borrower, lender, and 
holder (if any) may collectively effect a 
permanent reduction in the interest 
rate on the guaranteed loan at any 
time during the life of the loan on writ-
ten agreement by all of the applicable 
parties. After such a permanent reduc-
tion, the Loan Note Guarantee will 
only cover losses of interest at the re-
duced interest rate. The Agency must 
be notified by the lender, in writing, 
within 10 calendar days of the change. 
When the Agency is a holder, it will 
concur only when it is demonstrated 
that the change is more viable than 
liquidation and that the Government’s 
financial interests are not adversely af-
fected. Factors which will be consid-
ered in making such determination are 
the Government’s cost of borrowing 
money and the project’s enhancement 
of rural development. The monetary re-
covery must be greater than the liq-
uidation recovery, and a financial fea-
sibility analysis must show the 
project’s continued viability. 

(1) Fixed rates cannot be changed to 
variable rates to reduce the interest 
rate to the borrower unless the vari-
able rate has a ceiling which is less 
than the original fixed rate. 

(2) Variable rates can be changed to a 
lower fixed rate. In a final loss settle-
ment when qualifying rate changes are 
made with the required written agree-
ments and notification, the interest 
will be calculated for the periods the 
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given rates were in effect. The lender 
must maintain records which ade-
quately document the accrued interest 
claimed. 

(3) The lender is responsible for the 
legal documentation of interest rate 
changes. However, the lender may not 
issue a new note. 

(b) Increases. No increases in interest 
rates will be permitted under the loan 
guarantee except the normal fluctua-
tions in approved variable interest rate 
loans. 

§ 3575.81 Liquidation. 
Liquidation will occur when the lend-

er concludes that liquidation of the 
guaranteed loan is necessary because of 
default or third party actions that the 
borrower cannot, or will not, cure or 
eliminate within a reasonable period of 
time and the Agency concurs with the 
lender; or the Agency, at any time, 
independently concludes that liquida-
tion is necessary. The lender will pro-
ceed as expeditiously as possible, in-
cluding giving any notices or taking 
any legal actions required by the secu-
rity instruments. 

(a) General. If a lender has made a 
loan guaranteed by the Agency under 
previous regulations, the lender has 
the option to liquidate the loan under 
the provisions of this subpart or under 
the provisions of previous regulations. 
The lender will notify the Agency in 
writing within 10 days after its deci-
sion to liquidate, which regulatory pro-
visions it chooses to use. The lender 
may not choose some provisions of one 
regulation and other provisions of the 
other regulation. 

(b) Acquiring property titles. If a lender 
acquires title to property, the Agency 
may elect to permit the lender the op-
tion of calculating the final loss settle-
ment using the net proceeds received 
at the time of the ultimate disposition 
of the property. The lender must sub-
mit to the Agency a written request to 
use this option within 15 days of ac-
quiring title and the Agency must 
agree, in writing, prior to the lender 
submitting any request for estimated 
loss payment. 

(c) Liquidation plan. The lender will 
(within 30 days after a decision to liq-
uidate) submit to the Agency, in writ-
ing, a proposed, detailed liquidation 

plan. Upon approval by the Agency of 
the liquidation plan, the lender will 
commence liquidation. The lender’s 
liquidation plan must include, but is 
not limited to, the following: 

(1) Such proof as the Agency requires 
to establish the lender’s ownership of 
the guaranteed loan notes and related 
security instruments, a copy of the 
payment ledger or other documenta-
tion which reflects the outstanding 
loan balance and accrued interest to 
date, and the method of computing the 
interest; 

(2) A complete list of collateral; 
(3) The recommended liquidation 

methods for making the maximum col-
lection possible on the indebtedness 
and the justification for such methods, 
including the recommended action for 
acquiring and disposing of all collat-
eral; 

(4) Necessary steps for preservation 
of the collateral; 

(5) Copies of the borrower’s latest 
available financial statements; 

(6) An itemized list of estimated liq-
uidation expenses expected to be in-
curred and justification for each ex-
pense; 

(7) A schedule to periodically report 
to the Agency on the progress of the 
liquidation; 

(8) Estimated protective advance 
amounts with justification; 

(9) Proposed protective bid amounts 
on collateral to be sold at auction and 
a discussion of how the amounts were 
determined; 

(10) If a voluntary conveyance is con-
sidered, the proposed amount to be 
credited to the guaranteed debt; 

(11) Legal opinions, as needed; and 
(12) If the outstanding balance of 

principal and interest is less than 
$250,000, the lender will obtain an esti-
mate of fair market and potential liq-
uidation value of the collateral. If the 
outstanding balance of principal and 
interest is $250,000 or more, the lender 
will obtain an independent appraisal 
report on all collateral securing the 
loan which will reflect the fair market 
value and potential liquidation value. 
The independent appraiser’s fee will be 
shared equally by the Agency and the 
lender. 

(d) Partial liquidation plan. If actions 
are necessary to immediately preserve 
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and protect the collateral, a partial 
liquidation plan may be submitted and, 
when approved, must be followed by a 
complete liquidation plan prepared by 
the lender. 

(e) Disposition of collateral. Disposi-
tion of collateral acquired by the lend-
er must be approved, in writing, by the 
Agency when: 

(1) The lender’s cost to acquire the 
collateral of a borrower exceeds the po-
tential recovery value of the security 
and the lender proposes abandoning the 
collateral in lieu of liquidation; or 

(2) The acquired collateral is to be 
sold to the borrower, borrower’s stock-
holders or officers, or the lender or 
lender’s stockholders or officers. 

(f) Agency liquidation. The Agency 
will liquidate at its option only when it 
is a holder and there is reason to be-
lieve the lender is not likely to initiate 
liquidation efforts that will result in 
maximum recovery. When the Agency 
liquidates, reasonable liquidation ex-
penses will be assessed against the pro-
ceeds derived from the sale of the col-
lateral. 

(g) Final loss payment. Final loss pay-
ments will be made only after all col-
lateral has been properly accounted for 
and liquidation expenses are deter-
mined to be reasonable and within ap-
proved limits. Any estimated loss pay-
ments made to the lender will be cred-
ited against the final loss on the guar-
anteed loan. The amount of an esti-
mated loss payment must be credited 
as a deduction from the principal bal-
ance of the loan. 

§ 3575.82 [Reserved] 

§ 3575.83 Protective advances. 

Protective advances can only be 
added to the loan account for purposes 
of requirements to preserve the value 
of the security. Protective advances 
constitute an indebtedness of the bor-
rower to the lender and must be se-
cured by collateral to the same extent 
as principal and interest. Protective 
advances include, but are not limited 
to, advances made for taxes, annual as-
sessments, ground rent, hazard and 
flood insurance premiums affecting the 
collateral (including any other ex-
penses necessary to protect the collat-

eral). Attorney fees are not a protec-
tive advance. 

(a) Agency approval. The Agency must 
approve, in writing, all protective ad-
vances on loans within its loan ap-
proval authority which exceed a total 
cumulative advance amount of $5,000 to 
the same borrower. Protective ad-
vances must be reasonable when associ-
ated with the value of the collateral 
being preserved. 

(b) Preserving collateral. When consid-
ering protective advances, sound judg-
ment must be exercised in determining 
that the additional funds advanced will 
actually preserve collateral and recov-
ery is actually enhanced by making the 
advance. 

§ 3575.84 Additional loans or advances. 
The lender will not make additional 

expenditures or new loans to the bor-
rower without first obtaining the writ-
ten approval of the Agency even 
though such expenditures or loans will 
not be guaranteed. 

§ 3575.85 Bankruptcy. 
(a) Calculating losses. Report of Loss 

form (available in any Agency office) 
will be used for calculating estimated 
and final loss determinations. 

(b) Lender responsibility. The lender is 
responsible for protecting the guaran-
teed loan debt and all the collateral se-
curing it in bankruptcy proceedings. 
These responsibilities include, but are 
not limited to, the following: 

(1) Filing a proof of claim, where nec-
essary, and all necessary papers and 
pleadings; 

(2) Attending and, where necessary, 
participating in meetings of the credi-
tors and all court proceedings; 

(3) Immediately seeking adequate 
protection of the collateral if it is sub-
ject to being used by the trustee in 
bankruptcy or the debtor in possession; 

(4) Where appropriate, seeking invol-
untary conversion of a pending chapter 
11 case to a liquidation proceeding or 
seeking dismissal of the proceedings; 
and 

(5) Keeping the Agency adequately 
and regularly informed, in writing, of 
all aspects of the proceedings. 

(c) Appraisals. In a chapter 9 or chap-
ter 11 reorganization, the lender must 
obtain an independent appraisal of the 
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collateral if the Agency believes an 
independent appraisal is necessary. The 
Agency and the lender will share the 
appraisal fee equally. 

(d) Liquidation expenses. Only ex-
penses authorized by the court of chap-
ter 11 reorganizations, or chapters 11 or 
7 liquidation (unless the liquidation is 
by the lender), may be deducted from 
the collateral proceeds. 

(e) Repurchase from the holder. The 
Agency or the lender, with the ap-
proval of the Agency, may initiate the 
repurchase of the unpaid guaranteed 
portion of the loan from the holder. If 
the lender is the holder, an estimated 
loss payment may be filed at the initi-
ation of a chapter 7 proceeding or after 
a chapter 11 proceeding becomes a liq-
uidation proceeding. Any loss payment 
on loans in bankruptcy must be ap-
proved by the Agency. 

(f) Chapter 11 bankruptcy. If a bor-
rower has filed for protection under 
chapter 11 of the United States Code 
for a reorganization (but not chapter 
13) and all or a portion of the debt has 
been discharged, the lender may re-
quest an estimated loss payment of the 
guaranteed portion of the accrued in-
terest and principal discharged by the 
court. If the court approves revisions 
to the chapter 11 reorganization plan, 
subsequent estimated loss payments 
may be requested in accordance with 
the court approved changes. Once the 
reorganization plan has been satisfac-
torily completed, the lender is respon-
sible for submitting the documentation 
necessary for the Agency to review and 
adjust the estimated loss claim to re-
flect any actual discharge of principal 
and interest and to reimburse the lend-
er for any court ordered interest-rate 
reduction under the terms of the reor-
ganization plan. 

(g) Agency approval of estimated liq-
uidation expenses. The Agency must ap-
prove, in advance and in writing, the 
lender’s estimated liquidation expenses 
of collateral in a liquidation if the liq-
uidation is performed by the lender. 
These expenses must be reasonable and 
customary and not include in-house ex-
penses of the lender. 

(h) Reconciliation. In the event that 
the estimated loss payment exceeds the 
actual loss, the lender will reimburse 
the Agency the amount in excess of the 

actual loss plus interest at the note 
rate from the date of the estimated 
loss payment. 

§§ 3575.86–3575.87 [Reserved] 

§ 3575.88 Transfers and assumptions. 

(a) General. For all transfers and as-
sumptions, the lender must concur in 
the plans for disposition of funds in the 
transferor’s debt service, reserve, and 
operation and maintenance account. 
The Agency will approve, in writing, 
transfers and assumptions of loans to 
transferees who will continue the origi-
nal purpose of the guaranteed loan sub-
ject to the following applicable provi-
sions: 

(1) When the transaction is to a mem-
ber of the borrower’s organization, it 
will be at an amount which will not re-
sult in a loss to the lender. 

(2) Transfers to eligible borrowers 
will receive preference if recovery to 
the lender from the sale price is not 
less than it would be if the transfer was 
to an ineligible borrower. 

(3) The present borrower is unable or 
unwilling to accomplish the objectives 
of the guaranteed loan, and the trans-
fer will be to the lender’s and Agency’s 
advantage. 

(4) The transferee will assume an 
amount at least equal to either the 
present market value or the debt, 
whichever is less. 

(b) Transfers to an eligible borrower. (1) 
The total indebtedness may be trans-
ferred to an eligible borrower on the 
same terms. 

(2) The total indebtedness may be 
transferred to another eligible bor-
rower on different terms not to exceed 
those terms for which an initial guar-
anteed loan can be made. 

(3) Less than the total indebtedness 
may be transferred to another eligible 
borrower on the same or different 
terms and the pro rata share of any eli-
gible loss paid to the lender. 

(4) A guaranteed loan for which the 
transferee is eligible may be made in 
connection with a transfer subject to 
the policies and procedures governing 
the type of loan being made. 

(5) If the transferor is to receive a 
payment for the equity, the total debt 
must be assumed. 
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(c) Ineligible borrower. Transfers to in-
eligible borrowers are considered only 
when needed as a method for servicing 
problem cases when an eligible trans-
feree is not available. Transfers should 
not be considered as a means by which 
members can obtain equity or as a 
method of providing a source of easy 
credit for purchasers. Transfers must 
meet the following requirements: 

(1) All transfers to ineligible bor-
rowers will include a one-time non-
refundable transfer fee to the Agency 
of no more than one percent. Transfer 
fees will be collected, and payments ap-
plied, in accordance with paragraph (d) 
of this section. 

(2) For all loans covered by this sub-
part, the Agency may approve a trans-
fer of indebtedness to, and assumption 
of, a loan by a transferee who does not 
meet the eligibility requirements for 
the kind of loan being assumed when 
the ineligible borrower will: 

(i) Make a significant down payment, 
and 

(ii) Agree to pay the remaining bal-
ance within not more than 15 years. In-
stallments will be at least equal to the 
amount amortized over a period not 
greater than the remaining life of the 
debt being transferred, and the balance 
will be due the fifteenth year. 

(3) Interest rates to ineligible trans-
ferees will be the rate specified in the 
note of the transferor or the rates cus-
tomarily charged borrowers in similar 
circumstances in the ordinary course 
of business and are subject to Agency 
review and approval. The rates may be 
either fixed or variable. 

(i) Transferees must have the ability 
to repay as determined by the lender 
the debt according to the Assumption 
Agreement and must have the legal au-
thority to enter into the contract. The 
transferee will submit a current bal-
ance sheet to the lender. The lender 
will obtain and analyze the credit his-
tory of the transferee. 

(ii) The transferor may receive eq-
uity payments only when the full 
amount of the debt is assumed. How-
ever, equity payments will not be made 
on more favorable terms than those on 
which the balance of the debt will be 
paid. 

(d) Transfer fees. Transfer fees are a 
one-time nonrefundable cost to be col-

lected by the lender at the time of ap-
plication or proposal. 

(1) The transfer fees will be a stand-
ard fee plus the cost of the appraisal. 

(2) The lender will collect and submit 
the fee to the Agency. 

(3) The Agency may waive the trans-
fer fee if it determines that such waiv-
er is in the best interest of the Agency. 

(e) Processing transfers and assump-
tions. (1) In any transfer and assump-
tion case, the transferor (including any 
guarantor) may be released from liabil-
ity by the lender only with prior Agen-
cy written concurrence and only when 
the value of the collateral being trans-
ferred is at least equal to the amount 
of the loan, or part of the loan, being 
assumed. If the transfer is for less than 
the entire debt: 

(i) The Agency must determine that 
the transferor and any guarantor have 
no reasonable debt-paying ability con-
sidering their assets and income at the 
time of transfer, and 

(ii) The lender must certify that the 
transferor has cooperated in good faith, 
used due diligence to maintain the col-
lateral against loss, and has otherwise 
fulfilled all of the regulations of this 
subpart to the best of the borrower’s 
ability. 

(2) The lender will make, in all cases, 
a complete credit analysis to deter-
mine viability of the project (subject 
to the Agency review and approval) in-
cluding any requirement for deposit in 
an escrow account as security to meet 
the determined equity requirements for 
the project. 

(3) The lender will confirm that the 
transaction can be properly transferred 
and the conveyance instruments will 
be filed, registered, or recorded as ap-
propriate and legally permissible. 

(4) The assumption will be made on 
the lender’s form of Assumption Agree-
ment and will contain the Agency case 
number of the transferor and trans-
feree. 

(5) Loan terms cannot be changed by 
the Assumption Agreement unless pre-
viously approved in writing by the 
Agency with the concurrence of holder 
and the transferor (including guarantor 
if it has not been released from per-
sonal liability). Any new loan terms 
cannot exceed those authorized in this 
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subpart. The lender’s request will be 
supported by: 

(i) An explanation of the reasons for 
the proposed change in the loan terms, 
and 

(ii) Certification that the lien posi-
tion securing the guaranteed loan will 
be maintained or improved, and proper 
hazard insurance will be continued in 
effect. 

(6) In the case of a transfer and as-
sumption, it is the lender’s responsi-
bility to see that all such transfers and 
assumptions will be noted on all origi-
nals of the Loan Note Guarantee. The 
lender will provide the Agency a copy 
of the Transfer and Assumption Agree-
ment. 

(7) If a loss should occur upon a com-
plete transfer of assets and assumption 
for less than the full amount of the 
debt and the transferor-debtor (includ-
ing personal guarantor) is released 
from personal liability (as provided in 
paragraph (e) of this section), the lend-
er (if holding the guaranteed portion) 
may file an estimated Report of Loss 
to recover their pro rata share of the 
actual loss at that time. Approved pro-
tective advances and accrued interest 
made during the arrangement of a 
transfer and assumption, if not as-
sumed by the transferee, will be en-
tered on the estimated Report of Loss. 

§ 3575.89 Mergers. 
(a) General. The Agency may approve 

mergers or consolidations (herein re-
ferred to as ‘‘mergers’’) when the re-
sulting organization will be eligible for 
an Agency guaranteed loan and as-
sumes all the liabilities and acquires 
all the assets of the merged borrower. 
Mergers may be approved when: 

(1) The merger is in the best interest 
of the Government and the merging 
borrower; 

(2) The resulting borrower can meet 
all required conditions as contained in 
specific loan note agreements; and 

(3) All property can be legally trans-
ferred to the resulting borrower. 

(b) Distinguishing mergers from trans-
fers and assumptions. Mergers occur 
when one entity combines with another 
entity in such a way that the first enti-
ty ceases to exist as a separate entity 
while the other continues. In a consoli-
dation, two or more entities combine 

to form a new, consolidated entity with 
the original entity ceasing to exist. 
Such transactions must be distin-
guished from transfers and assump-
tions in which a transferor will not 
necessarily go out of existence, and the 
transferee will not always take all the 
transferor’s assets nor assume all the 
transferor’s liabilities. 

§ 3575.90 Disposition of acquired prop-
erty. 

(a) General. When the lender acquires 
title to the collateral and the final loss 
claim is not paid until final disposi-
tion, the lender must proceed as quick-
ly as possible to develop a plan to fully 
protect the collateral, and the lender 
must dispose of the collateral without 
delay. 

(b) Re-title collateral. Any collateral 
accepted by the lender must not be ti-
tled in the Agency’s name in whole or 
in part. The Agency’s position is that 
of a guarantor relating to losses, not a 
lender. 

(c) Collateral preservation. After ac-
quiring the collateral, the lender must 
protect the collateral from deteriora-
tion (weather, vandalism, etc.). Hazard 
insurance in an amount necessary to 
cover the fair market value of the col-
lateral must be maintained. 

(d) Collateral sale. (1) The lender will 
prepare and submit to the Agency a 
plan on the best method of sale, keep-
ing in mind any prospective pur-
chasers. The Agency must approve the 
plan in writing. If an existing approved 
liquidation plan addresses the disposi-
tion of acquired property, no further 
review is required unless modification 
of the plan is needed. 

(2) Anytime there is a case when the 
conversion of collateral to cash can 
reasonably be expected to result in a 
negative net recovery amount, aban-
donment of the collateral should be 
considered. The Agency must approve 
abandonment in writing. 

§§ 3575.91–3575.93 [Reserved] 

§ 3575.94 Determination and payment 
of loss. 

In all liquidation cases, final settle-
ment will be made with the lender 
after the collateral is liquidated. The 
Agency will have the right to recover 
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losses paid under the guarantee from 
any liable party. 

(a) General. If the lender takes title 
to collateral, any loss will be based on 
the collateral value at the time the 
lender obtains title. 

(b) Loss calculations. The Report of 
Loss form (available in any Agency of-
fice) will be used for calculations of all 
estimated and final loss determina-
tions. Estimated loss payments may 
only be approved after the lender has 
submitted a liquidation plan approved 
by the Agency. 

(c) Estimated loss payments. When the 
lender is conducting the liquidation 
and owns any of the guaranteed por-
tion of the loan, it may request an esti-
mated loss payment by submitting an 
estimate of loss that will occur in con-
nection with liquidation of the loan. 
An estimated loss payment may be ap-
proved after the Agency has approved 
the liquidation plan. 

(1) The lender will prepare and sub-
mit a Report of Loss using the ap-
praised value in lieu of amount re-
ceived from sale of collateral. 

(2) The estimated loss payment shall 
be calculated as of the date of such 
payment. The total amount of the loss 
payment remitted by the Agency will 
be applied by the lender on the guaran-
teed portion of the loan debt. Such ap-
plication does not release the borrower 
from liability. At the time of final loss 
settlement, the lender may notify the 
borrower that the loss payment has 
been so applied. 

(3) After liquidation has been com-
pleted, a final Report of Loss will be 
submitted by the lender to the Agency. 

(d) Final report of loss. In all cases, a 
final Report of Loss must be submitted 
to the Agency. Before Agency approval 
of any final loss report, the lender 
must account for all funds obtained, 
disposition of the collateral, all costs 
incurred, and any other information 
necessary for the successful completion 
of liquidation. Upon receipt of the final 
accounting and Report of Loss, the 
Agency may conduct an may audit and 
will determine the final loss. The lend-
er will make its records available to, 
and otherwise assist, the Agency in 
making any audit it requires of the Re-
port of Loss. The documentation ac-

companying the Report of Loss must 
support the loss claimed. 

(1) The lender must document and 
show that all of the collateral has been 
accounted for and properly liquidated 
and that liquidation proceeds have 
been properly accounted for and ap-
plied correctly on the loan. The Agency 
must be satisfied that the lender has 
accomplished this in the manner con-
tained herein and that the lender has 
maximized the collections in con-
ducting the liquidation. 

(2) The lender must show a break-
down on any protective advance 
amount as to the payee, purpose of the 
expenditure, date paid, evidence that 
the amount expended was proper, and 
that the amount was actually paid. 

(3) The lender must show a break-
down of liquidation expenses as to the 
payee, purpose of the expenditure, date 
paid, evidence that the amount ex-
pended was proper, and that the 
amount was actually paid. 

(4) Accrued interest should be sup-
ported by attachments showing how 
the amount was accrued by the lender. 
A copy of the promissory note and 
ledger will be attached. If the interest 
rate was a variable rate, the lender 
must include documentation of 
changes in the selected base rate and 
when the changes in the loan rate be-
came effective. 

(e) Liquidation income. Any net rental 
or other income that has been received 
by the lender from the collateral will 
be applied on the guaranteed loan debt. 

(f) Liquidation costs. Certain reason-
able liquidation costs will be allowed 
during the liquidation process. The liq-
uidation costs must be submitted as a 
part of the liquidation plan. Such costs 
will be deducted from gross proceeds 
received from the disposition of collat-
eral unless the costs have been pre-
viously determined by the lender (with 
Agency concurrence) to be protective 
advances. If changed circumstances 
after submission of the liquidation plan 
require a revision of liquidation costs, 
the lender will obtain the Agency’s 
written concurrence prior to pro-
ceeding with the proposed changes. No 
in-house expenses of the lender will be 
allowed. 
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(g) Protective advance losses. In those 
instances where the lender made au-
thorized protective advances, the lend-
er may claim recovery for the guaran-
teed portion of any loss of monies ad-
vanced as well as interest resulting 
from such protective advances. These 
claims shall be included in the final 
Report of Loss. 

(h) Final loss approval. After the final 
Report of Loss has been tentatively ap-
proved: 

(1) If the actual loss is greater than 
any estimated loss payment, such loss 
will be paid by the Agency; 

(2) If the actual loss is less than any 
estimated loss payment, the lender will 
reimburse the Agency; 

(3) If the Agency conducted the liq-
uidation, it will provide an accounting 
to the lender and will pay the lender in 
accordance with the Loan Note Guar-
antee. 

(i) Loss limits. The amount payable by 
the Agency to the lender cannot exceed 
the limits contained in the Loan Note 
Guarantee. If the Agency conducts the 
liquidation, loss occasioned by accru-
ing interest will be covered by the 
guarantee only to the date the Agency 
accepts this responsibility. When the 
liquidation is conducted by the lender, 
loss occasioned by accruing interest 
will be covered to the extent of the 
guarantee to the date of final settle-
ment provided the lender proceeds ex-
peditiously with the liquidation plan 
approved by the Agency. 

§ 3575.95 Future recovery. 
After a loan has been liquidated and 

a final loss has been paid by the Agen-
cy, any future funds which may be re-
covered by the lender will be pro-rated 
between the Agency and the lender in 
accordance with the guaranteed per-
centage even if the Loan Note Guar-
antee has been terminated. 

§ 3575.96 Termination of Loan Note 
Guarantee. 

The Loan Note Guarantee under this 
subpart will terminate automatically: 

(a) Upon full payment of the guaran-
teed loan; or 

(b) Upon full payment of any loss ob-
ligation or negotiated loss settlement 
except for future recovery provisions; 
or 

(c) Upon written request from the 
lender to the Agency, provided that the 
lender holds all of the guaranteed por-
tion and the original Loan Note Guar-
antee is returned to the Agency. 

§§ 3575.97–3575.99 [Reserved] 

§ 3575.100 OMB control number. 
The report and recordkeeping re-

quirements contained in this regula-
tion have been approved by the Office 
of Management and Budget and have 
been assigned OMB control number 
0575–0137. 

Subpart B [Reserved] 

PARTS 3576–3599 [RESERVED] 
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CHAPTER XXXVI—NATIONAL AGRICULTURAL 
STATISTICS SERVICE, DEPARTMENT OF 

AGRICULTURE 

Part Page 
3600 Organization and functions ..................................... 677 
3601 Public information .................................................. 679 
3602–3699 [Reserved] 
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PART 3600—ORGANIZATION AND 
FUNCTIONS 

Sec. 
3600.1 General. 
3600.2 Organization. 
3600.3 Functions. 
3600.4 Authority to act for the Adminis-

trator. 
APPENDIX A TO PART 3600—LIST OF STATE 

STATISTICAL OFFICES 

AUTHORITY: 5 U.S.C. 301 and 552: and 7 CFR 
2.85. 

SOURCE: 60 FR 57534, Nov. 16, 1995, unless 
otherwise noted. 

§ 3600.1 General. 
The National Agricultural Statistics 

Service (NASS) was established on 
April 17, 1986, by Secretary’s Memo-
randum 1020–24, which renamed the 
Statistical Reporting Service concur-
rent with an internal restructuring. 
Primary NASS responsibilities are de-
velopment and dissemination of na-
tional and State agricultural statis-
tics, statistical research, and coordina-
tion of Department statistical pro-
grams. 

§ 3600.2 Organization. 
The headquarters organization con-

sists of: The Administrator and Asso-
ciate Administrator; Deputy Adminis-
trator for Field Operations; Four Divi-
sions: Estimates, Survey Management, 
Research, and Systems and Informa-
tion; and the Agricultural Statistics 
Board. In the field, each of the 45 State 
Statistical Offices, serving the 50 
States, is under a State Statistician. 

§ 3600.3 Functions. 
(a) Administrator. The Administrator 

is responsible for the formulation of 
current, intermediate, and long-range 
policies and plans to carry out a broad 
statistical program for the agricultural 
sector and Departmental functions and 
activities assigned to NASS. Specific 
functions are: 

(1) Administering an agricultural sta-
tistics program which includes esti-
mates of production, marketings, in-
ventories, and selected economic char-
acteristics of the U.S. agricultural and 
rural economy. 

(2) Administering a methodological 
research program to improve agricul-

tural data collection and processing, 
data management, estimation, and 
forecasting. 

(3) Administering programs to con-
duct surveys for other agencies, im-
prove statistics through statistical 
standards for the Department, and co-
ordinate statistical methods and tech-
niques within the Federal Government. 

(4) Administering statistical pro-
grams jointly developed through coop-
erative agreements with State agen-
cies, universities, private groups, and 
other Federal agencies. 

(5) Administering selected inter-
national agricultural statistics pro-
grams which provide foreign technical 
assistance, training on statistical 
methodology for developing countries, 
and exchange of information. 

(b) Associate Administrator. The Asso-
ciate Administrator is responsible for 
advising and counseling the Adminis-
trator and high-level policy officials on 
matters related to programs of NASS. 
Major functions include: 

(1) Chairing Agricultural Statistics 
Board activities, designating Board 
membership, presiding at Board ses-
sions, and formulating specific proce-
dures. 

(2) Chairing the NASS Strategic 
Planning Council which coordinates 
long-range planning, information re-
sources management, and research re-
views. 

(3) Chairing the Resource Manage-
ment Council which coordinates NASS 
hiring, promotion, and training activi-
ties. 

(c) Deputy Administrator for Field Op-
erations. The Deputy Administrator 
manages and coordinates data collec-
tion and estimating programs carried 
out by State Statistical Offices. This 
includes supervision of statistical pro-
grams with cooperating State and pri-
vate groups, universities, and other 
Federal agencies. Major functions in-
clude: 

(1) Formulating policies and pro-
grams that relate to functions and re-
sponsibilities of State Statistical Of-
fices. 
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(2) Directing agricultural statistics 
programs established through coopera-
tive agreements with State Depart-
ments of Agriculture, Land-Grant col-
leges and universities, or appropriate 
private organizations. 

(3) Establishing and maintaining re-
lationships with respondents, pro-
ducers, commodity groups, data users, 
and other interested groups to gain co-
operation in providing useful, timely, 
and reliable information. 

(d) Director, Estimates Division. The 
Director is responsible for NASS esti-
mating and forecasting programs. 
Major functions include: 

(1) Defining input and output require-
ments, estimators and variances to be 
utilized, statistical standards, editing 
and summarization requirements, and 
analytic procedures. 

(2) Collaborating with the Chair-
person of the Agricultural Statistics 
Board to establish the annual programs 
of statistical reports. 

(3) Developing appropriate systems 
parameters; processing, summarizing, 
and presenting current survey and re-
lated historical data for Agricultural 
Statistics Board analysis; and pre-
paring official estimates and forecasts. 

(e) Director, Survey Management Divi-
sion. The Director is responsible for ap-
plication of survey design and data col-
lection methodologies to the agricul-
tural statistics program. Major func-
tions include: 

(1) Constructing and maintaining ap-
propriate sampling frames for agricul-
tural and rural surveys. 

(2) Designing, testing, and estab-
lishing survey techniques and stand-
ards, including sample design, sample 
selection, questionnaires, data collec-
tion methods, survey materials, and 
training methods for NASS. 

(3) Reviewing specifications for spe-
cial data collection activities for pro-
grams of other Federal or State agen-
cies. 

(f) Director, Research Division. The Di-
rector is responsible for researching 
statistical methodology for survey de-
sign, data collection, processing, esti-
mating, and forecasting. Major func-
tions include: 

(1) Conducting statistical research to 
develop new and improved sampling 
techniques, develop improved data col-

lection methods, and identify methods 
of controlling sampling and nonsam-
pling errors. 

(2) Researching statistical computing 
methods and developing efficient uses 
of computer technology including tele-
communications, networking, and 
other applications. 

(3) Developing new statistical theory 
and models and solving statistical 
problems, including numerical methods 
involving advanced mathematical sta-
tistics. 

(g) Director, Systems and Information 
Division. The Director is responsible for 
NASS information management sys-
tem and processing services. Specific 
functions are: 

(1) Designing, maintaining, and pro-
viding access to an integrated and 
standardized information management 
system containing sampling frames, 
survey data, estimates, and adminis-
trative records utilized by NASS. 

(2) Providing appropriate support for 
assisting users of the information man-
agement system through documenta-
tion, evaluation, training, and resolu-
tion of information management prob-
lems. 

(3) Designing and issuing all reports 
releasing official State and national es-
timates and forecasts from NASS. 

(h) Chairperson, Agricultural Statistics 
Board. The Chairperson reviews, pre-
pares, and issues on specific dates, fol-
lowing approval by the Secretary of 
Agriculture as provided by law (7 
U.S.C. 411a) and Departmental Regula-
tion, the official State and national es-
timates relating to crop production, 
livestock and livestock products, dairy 
and dairy products, poultry and poul-
try products, stocks of agricultural 
commodities, value of farm products, 
farm inputs, and other assigned agri-
cultural aspects. 

§ 3600.4 Authority to act for the Ad-
ministrator. 

In the absence of the Administrator, 
the following officials are designated 
to serve as Acting Administrator in the 
order indicated: 

Associate Administrator 
Deputy Administrator for Field Operations 
Director, Estimates Division 
Director, Survey Management Division 
Director, Systems and Information Division 
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Director, Research Division 

APPENDIX A TO PART 3600—LIST OF 
STATE STATISTICAL OFFICES 

Section 1. General 

Information concerning NASS statistics 
programs and activities related to individual 
States may be obtained from the State Stat-
istician, State Statistical Office, NASS, in 
the locations listed below. 

Section 2. List of Addresses 

Alabama, Sterling Centre, Suite 200, 4121 
Carmichael Road, Montgomery, AL 36106– 
2872 

Alaska, 809 South Chugach Street, Suite 4, 
Palmer, AK 99645 

Arizona, 3003 North Central Avenue, Suite 
950, Phoenix, AZ 85012 

Arkansas, 3408 Federal Office Building, Lit-
tle Rock, AR 72201 

California, 1220 ‘‘N’’ Street, Room 243, Sac-
ramento, CA 95814 

Colorado, 645 Parfet Street, Suite W–201, 
Lakewood, CO 80215–5517 

Delaware, Delaware Department of Agri-
culture Building, 2320 South Dupont High-
way, Dover, DE 19901 

Florida, 1222 Woodward Street, Orlando, FL 
32803 

Georgia, Stephens Federal Building, Suite 
320, Athens, GA 30613 

Hawaii, State Department of Agriculture 
Building, 1428 South King Street, Hono-
lulu, HI 96814 

Idaho, 2224 Old Penitentiary Road, Boise, ID 
83712 

Illinois, Illinois Department of Agriculture 
Building, 801 Sangamon Avenue, Room 54, 
Springfield, IL 62702 

Indiana, 1148 AGAD Building, Purdue Univer-
sity, Room 223, West Lafayette, IN 47907– 
1148 

Iowa, 833 Federal Building, 210 Walnut 
Street, Des Moines, IA 50309 

Kansas, 632 S.W. Van Buren, Room 200, To-
peka, KS 66603 

Kentucky, Gene Snyder & Courthouse Build-
ing, 601 W. Broadway, Room 645, Louisville, 
KY 40202 

Louisiana, 5825 Florida Boulevard, Baton 
Rouge, LA 70806 

Maryland, 50 Harry S Truman Parkway, 
Suite 202, Annapolis, MD 21401 

Michigan, 201 Federal Building, Lansing, MI 
48904 

Minnesota, 8 East 4th Street, Suite 500, St. 
Paul, MN 55101 

Mississippi, 121 North Jefferson Street, Jack-
son, MS 39201 

Missouri, 601 Business Loop West, Suite 240, 
Columbia, MO 65203 

Montana, Federal Building & U.S. Court 
House, Room 398, 301 S. Park Avenue, Hel-
ena, MT 59626 

Nebraska, 100 Centennial Mall N., Room 273 
Federal Building, Lincoln, NE 68508 

Nevada, Max C. Fleischmann Agriculture 
Building, Room 232, University of Nevada, 
Reno, NV 89557 

New Hampshire, 22 Bridge Street, Room 301, 
Concord, NH 03301 

New Jersey, Health and Agriculture Build-
ing, Room 205, CN–330 New Warren Street, 
Trenton, NJ 08625 

New Mexico, 2507 North Telshor Boulevard, 
Suite 4, Las Cruces, NM 88001 

New York, Department of Agriculture & 
Markets, 1 Winners Circle, Albany, NY 
12235 

North Carolina, 2 W. Edenton Street, Ra-
leigh, NC 27601–1085 

North Dakota, 1250 Albrecht Boulevard, 
NDSU, Room 448, Fargo, ND 58105 

Ohio, 200 N. High Street, New Federal Build-
ing, Room 608, Columbus, OH 43215 

Oklahoma, 2800 North Lincoln Boulevard, 
Oklahoma City, OK 73105 

Oregon, 1220 S.W. Third Avenue, Room 1735, 
Portland, OR 97204 

Pennsylvania, 2301 N. Cameron Street, Room 
G–19, Harrisburg, PA 17110 

South Carolina, 1835 Assembly Street, Room 
1008, Columbia, SC 29201 

South Dakota, 3528 S. Western Avenue, 
Sioux Falls, SD 57117 

Tennessee, 440 Hogan Road, Holeman Office 
Building, Ellington Agricultural Center, 
Nashville, TN 37220–1626 

Texas, 300 E. 8th Street, Federal Building, 
Room 504, Austin, TX 78701 

Utah, 176 N. 2200 West—Suite 260, Salt Lake 
City, UT 84116 

Virginia, 1100 Bank Street, Room 706, Rich-
mond, VA 23219 

Washington, 1111 Washington Street, SE, 
Olympia, WA 98504 

West Virginia, 1900 Kanawha Boulevard E, 
Charleston, WV 25305 

Wisconsin, 2811 Agriculture Drive, Madison, 
WI 53704 

Wyoming, 504 W. 17th Street, Suite 250, 
Cheyenne, WY 82001 

PART 3601—PUBLIC INFORMATION 

Sec. 
3601.1 General statement. 
3601.2 Public inspection, copying, and index-

ing. 
3601.3 Requests for records. 
3601.4 Multitrack processing. 
3601.5 Denials. 
3601.6 Appeals. 
3601.7 Requests for published data and infor-

mation. 

AUTHORITY: 5 U.S.C. 301, 552; 7 CFR part 1, 
subpart A and appendix A thereto. 

SOURCE: 66 FR 57843, Nov. 19, 2001, unless 
otherwise noted. 
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§ 3601.1 General statement. 
This part is issued in accordance 

with the regulations of the Secretary 
of Agriculture in part 1, subpart A of 
this title and appendix A thereto, im-
plementing the Freedom of Informa-
tion Act (FOIA) (5 U.S.C. 552), and gov-
erns the availability of records of the 
National Agricultural Statistics Serv-
ice (NASS) to the public. 

§ 3601.2 Public inspection, copying, 
and indexing. 

5 U.S.C. 552(a)(2) requires that cer-
tain materials be made available for 
public inspection and copying and that 
a current index of these materials be 
published quarterly or otherwise be 
made available. Members of the public 
may request access to such materials 
maintained by NASS at the following 
office: Information Staff, ARS, REE, 
USDA, Room 1–2248, Mail Stop 5128, 
5601 Sunnyside Avenue, Beltsville, MD 
20705–5128; Telephone (301) 504–1640 or 
(301) 504–1655; TTY-VOICE (301) 504–1743. 
Office hours are 8 a.m. to 4:30 p.m. In-
formation maintained in our electronic 
reading room can be accessed at http:// 
www.ars.usda.gov/is/foia/#Electronic. 

§ 3601.3 Requests for records. 
Requests for records of NASS under 5 

U.S.C. 552(a)(3) shall be made in accord-
ance with § 1.5 of this title and sub-
mitted to the FOIA Coordinator, Infor-
mation Staff, ARS, REE, USDA, Mail 
Stop 5128, 5601 Sunnyside Avenue, 
Beltsville, MD 20705–5128; Telephone 
(301) 504–1640 or (301) 504–1655; TTY- 
VOICE (301) 504–1643; Facsimile (301) 
504–1648; e-mail vherberger@ars.usda.gov 
or shutchison@ars.usda.gov. The FOIA 
Coordinator is delegated authority to 
make determinations regarding such 
requests in accordance with § 1.3(c) of 
this title. 

§ 3601.4 Multitrack processing. 
(a) When NASS has a significant 

number of requests, the nature of 
which precludes a determination with-
in 20 working days, the requests may 
be processed in a multitrack processing 
system, based on the date of receipt, 
the amount of work and time involved 
in processing the request, and whether 
the request qualifies for expedited 
processing. 

(b) NASS may establish as many 
processing tracks as appropriate; proc-
essing within each track shall be based 
on a first-in, first-out concept, and 
rank-ordered by the date of receipt of 
the request. 

(c) A requester whose request does 
not qualify for the fastest track may 
be given an opportunity to limit the 
scope of the request in order to qualify 
for the fastest track. This multitrack 
processing system does not lessen 
agency responsibility to exercise due 
diligence in processing requests in the 
most expeditious manner possible. 

(d) NASS shall process requests in 
each track on a ‘‘first-in, first-out’’ 
basis, unless there are unusual cir-
cumstances as set forth in § 1.16 of this 
title, or the requester is entitled to ex-
pedited processing as set forth in § 1.9 
of this title. 

§ 3601.5 Denials. 
If the FOIA Coordinator determines 

that a requested record is exempt from 
mandatory disclosure and that discre-
tionary release would be improper, the 
FOIA Coordinator shall give written 
notice of denial in accordance with 
§ 1.7(a) of this title. 

§ 3601.6 Appeals. 
Any person whose request is denied 

shall have the right to appeal such de-
nial. Appeals shall be made in accord-
ance with § 1.13 of this title and should 
be addressed as follows: Administrator, 
NASS, U.S. Department of Agriculture, 
Washington, DC 20250. 

§ 3601.7 Requests for published data 
and information. 

(a) Published data and reports pro-
duced by NASS since 1995 are available 
via the NASS Web site at http:// 
www.usda.gov/nass/ or an e-mail sub-
scription may be established via the 
website under Publications. Searching 
on the website is available by topic, by 
title, or by date. The titles displayed in 
the search include NASS’s published 
periodicals and annual reports. Full 
text of all the titles is available at no 
cost (PDF Files beginning 1999). Print-
ed copies and reports published after 
1996 can be purchased from the ERS- 
NASS sales desk at the National Tech-
nical Information Center at 1 (800) 999– 
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6779 (8:30 a.m.–5 p.m. Eastern Time, M- 
F). 

(b) Information on published data, 
printed subscription rates, and historic 
publications is available from the Sec-
retary, Agricultural Statistics Board, 
NASS, U.S. Department of Agriculture, 
Washington, DC 20250. This informa-
tion is also available from the NASS 
website under Publications, NASS 
Catalog, NASS Periodicals and Annual 

Reports. Published data, from each 
State Statistical Office, are available 
via the NASS website under State In-
formation or by e-mail subscription. 
Published data subscription forms are 
available from the State Statistician 
at each State Statistical Office. Ad-
dresses are listed in appendix A to part 
3600 of this chapter. 

PARTS 3602–3699 [RESERVED] 
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CHAPTER XXXVII—ECONOMIC RESEARCH 
SERVICE, DEPARTMENT OF AGRICULTURE 

Part Page 
3700 Organization and functions ..................................... 685 
3701 Public information .................................................. 687 
3702–3799 [Reserved] 
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PART 3700—ORGANIZATION AND 
FUNCTIONS 

Sec. 
3700.1 General. 
3700.2 Organization. 
3700.3 Functions. 
3700.4 Authority to act for the Adminis-

trator. 

AUTHORITY: 5 U.S.C. 301 and 552, and 7 CFR 
2.67. 

SOURCE: 61 FR 1827, Jan. 24, 1996, unless 
otherwise noted. 

§ 3700.1 General. 
The Economic Research Service 

(ERS), originally established in 1961 
under the authority of the Agricultural 
Marketing Act of 1946 (7 U.S.C. 1621– 
1627), was reestablished as an agency of 
the U.S. Department of Agriculture of 
September 30, 1981 (46 FR 47747), in re-
sponse to Secretary’s Memorandum 
1000–1 of June 17, 1981, entitled ‘‘Reor-
ganization of Department.’’ The mis-
sion of ERS is to provide economic and 
other social science information and 
analysis for public and private deci-
sions on agriculture, food, natural re-
sources, and rural America. Its pri-
mary customers are USDA policy offi-
cials and program administrators, the 
Office of the While House, Congress, 
and environmental, consumer, and 
rural public interest groups, including 
farm groups and industry. 

§ 3700.2 Organization. 
ERS maintains its offices at 1301 New 

York Avenue, NW., Washington, DC 
20005–4788. The organization consists of: 

(a) The Administrator; 
(b) Associate Administrator; 
(c) Five Divisions; Commercial Agri-

culture Division, Food and Consumer 
Economics Division, Information Serv-
ices Division, Natural Resources and 
Environment Division, and Rural Econ-
omy Division; and 

(d) Office of Energy and New Uses. 

§ 3700.3 Functions. 
(a) Administrator and Associate Admin-

istrator. The Administrator and Asso-
ciate Administrator are responsible for 
developing and implementing policies 
and plans in support of a program of 
economic and social science research, 
analysis, and data dissemination. Gen-

eral functions are: Conducting research 
and staff analysis, and developing short 
to long-term outlook analysis and eco-
nomic indicators. 

(b) Director, Commercial Agriculture Di-
vision. The Director, Commercial Agri-
culture Division, is responsible for con-
ducting a program of economic re-
search; economic intelligence gath-
ering, analysis, and reporting; and data 
development and dissemination on eco-
nomic conditions, U.S. and foreign 
policies, and agriculture production, 
trade, and marketing. General func-
tions are: 

(1) Developing and monitoring cur-
rent intelligence and indicators on do-
mestic and international agricultural 
markets and related farm and trade de-
velopments and short to long-term 
forecasts of domestic and world agri-
cultural markets. 

(2) Assessing the technological, eco-
nomic, and institutional forces influ-
encing U.S. and world agricultural 
markets. 

(3) Conducting special analyses of 
U.S. and world agricultural markets 
for policy officials to assist in policy 
development and the operation of 
USDA programs. 

(4) Collecting necessary information 
and performing international, national, 
and regional macroeconomics analysis 
to estimate the effects of macro eco-
nomic trends and events in the global 
economy on the American farm sector. 

(c) Director, Food and Consumer Eco-
nomic Division. The Director, Food and 
Consumer Economic Division, is re-
sponsible for providing economic re-
search, monitoring and statistical indi-
cators, and staff and the policy anal-
ysis of consumer and food marketing 
issues, including: Consumption deter-
minants and trends; consumer demand 
for food quality, safety, and nutrition; 
food security; market competition; 
vertical coordination; nutrition edu-
cation and food assistance programs; 
and food safety regulation. General 
functions are: 

(1) Analyzing consumer behavior and 
food choices, including research re-
garding the socio-demographic and eco-
nomic determinants of food and nutri-
ent consumption; consumer valuation 
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of quality, safety, and nutrition char-
acteristics; and the role of information 
in determining food choices. 

(2) Examining food assistance and nu-
trition programs, nutritional adequacy 
of diets, and food security, including 
costs and benefits of food assistance 
and nutrition programs, program and 
policy alternatives, the extent and so-
cial cost of good insecurity, and the 
role of food assistance in meeting larg-
er goals of welfare programs. 

(3) Analyzing the food processing and 
distribution sector, including the abil-
ity of the sector to meet changing con-
sumer demand; the effect of govern-
ment market interventions to facili-
tate that response; and the effect of 
government interventions and rapid 
changes in the sector on consumer and 
producer welfare. 

(4) Analyzing food safety issues, in-
cluding consumer benefits from risk re-
duction, production tradeoffs in reduc-
ing hazards, impact of proposed regula-
tions and international harmonization, 
and policy alternatives. 

(5) Developing and monitoring indi-
cators of individual, household, and 
market level food consumption, ex-
penditures, and nutrients; food mar-
keting costs, marketing margins, and 
farm-retail price spreads; and food 
safety hazards, their effects, and miti-
gation. 

(d) Director, Information Services Divi-
sion. The Director, Information Serv-
ices Division, is responsible for man-
aging and directing agencywide infor-
mation technology, communications, 
and administrative activities in sup-
port of the economic research and anal-
ysis mission of ERS. General functions 
are: 

(1) Developing and managing infor-
mation technology infrastructure and 
training. 

(2) Developing and managing commu-
nications, publication, and dissemina-
tion programs, policies, and proce-
dures. 

(3) Providing operations and manage-
ment services, including liaison with 
the ARS’s Administrative and Finan-
cial Management unit. 

(e) Director, Natural Resources and En-
vironment Division. The Director, Nat-
ural Resources and Environment Divi-
sion, is responsible for providing eco-

nomic research, monitoring and statis-
tical indicators, and staff and policy 
analysis of agricultural resource and 
environment issues including the rela-
tionship between agriculture—its prac-
tices, technologies, policies, and re-
source use—and the environment, in-
cluding effects on the sustainability of 
the natural resource base, preservation 
of species and genetic diversity, and 
environmental quality. General func-
tions are: 

(1) Developing and disseminating 
data for assessing the use of agricul-
tural resources and technologies by ag-
ricultural producers. These data in-
clude use and ownership of land, use of 
agricultural chemicals and equipment, 
and water use. 

(2) Evaluating the implications of al-
ternative agricultural and resource 
conservation policies and programs on 
commodity prices, consumer welfare, 
competitiveness, and long-range main-
tenance of agricultural land and water 
resources. 

(3) Analyzing the costs, benefits, and 
distributional impacts of alternative 
policies to reduce environmental and 
health risk externalities associated 
with agriculture. 

(4) Monitoring and analyzing the uses 
and conditions of the nation’s water re-
sources and the economic consequences 
of agricultural and environmental poli-
cies affecting water supply, use, and 
quality. 

(5) Analyzing the impacts of national 
and global developments and domestic 
and international policies on the use 
and value of land, water, capital assets, 
and other agricultural production deci-
sions. 

(6) Assessing the possible impacts of 
proposed or anticipated domestic pol-
icy and program changes on agricul-
tural production decisions. 

(7) Assessing the effects of tech-
nology on input use and markets and 
evaluating the factors affecting input 
productivity and technology adoption. 

(8) Analyzing the implications of 
global environmental change and sus-
tainable development for U.S. agri-
culture. 

(f) Director, Rural Economy Division. 
The Director, Rural Economy Division, 
is responsible for conducting a program 
of economic and social science research 
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and analysis on national rural and ag-
ricultural conditions and trends, and 
identifying and assessing the potential 
impact of public and private sector ac-
tions and policies that affect rural 
areas and the agricultural sector. Gen-
eral functions are: 

(1) Analyzing and reporting on cur-
rent economic and demographic issues 
facing rural areas and agricultural, es-
pecially how changes in the national 
and global economies affect rural areas 
and the agriculture sector. 

(2) Determining the effects of eco-
nomic, social, and governmental events 
and actions on the demand for and sup-
ply of rural local government services, 
the quality of such services, and the re-
lationships between local services and 
the viability of rural communities. 

(3) Developing and disseminating in-
formation on current trends in the 
non-metropolitan and farm popu-
lations, the number, location and char-
acteristics of such people, and the fac-
tors associated with these trends. 

(4) Developing estimates and ana-
lyzing labor force trends in rural labor 
markets, including analyses of unem-
ployment and employment by industry 
and occupational groups, including 
farm labor. 

(5) Developing data on the income 
situation of rural people and evalu-
ating the effectiveness of alternative 
public policies and programs in im-
proving incomes of rural people, espe-
cially people in disadvantaged groups. 

(6) Monitoring information on and 
analyzing the development of rural 
portions of geographic regions of the 
United States, including changes in in-
dustry mix, impacts of energy costs, 
credit availability, and other economic 
activities. 

(7) Analyzing and reporting on devel-
opments in rural and agricultural fi-
nancial markets and in Federal tax 
laws, and their consequences for agri-
culture and rural economies. 

(8) Collecting and disseminating fi-
nancial information on farms and farm 
enterprises, and developing techniques 
necessary to measure and describe the 
financial condition of the agriculture 
sector and its components. 

[61 FR 1827, Jan. 24, 1996, as amended at 64 
FR 40736, July 28, 1999] 

§ 3700.4 Authority to act for the Ad-
ministrator. 

In the absence of the Administrator, 
the following officials are designated 
to serve as Acting Administrator in the 
order indicated: 

Associate Administrator 
Director, Commercial Agriculture Division 
Director, Food and Consumer Economics Di-

vision 
Director, Natural Resources and Environ-

ment Division 
Director, Rural Economy Division 
Director, Information Services Division 
Director, Office of Energy and New Uses 

PART 3701—PUBLIC INFORMATION 

Sec. 
3701.1 General statement. 
3701.2 Public inspection, copying, and index-

ing. 
3701.3 Requests for records. 
3701.4 Multitrack processing. 
3701.5 Denials. 
3701.6 Appeals. 
3701.7 Requests for published data and infor-

mation. 

AUTHORITY: 5 U.S.C. 301, 552; 7 CFR part 1, 
subpart A and appendix A thereto. 

SOURCE: 66 FR 57845, Nov. 19, 2001, unless 
otherwise noted. 

§ 3701.1 General statement. 
This part is issued in accordance 

with the regulations of the Secretary 
of Agriculture in part 1, subpart A of 
this title and appendix A thereto, im-
plementing the Freedom of Informa-
tion Act (FOIA) (5 U.S.C. 552). The Sec-
retary’s regulations, as implemented 
by the regulations in this part, govern 
the availability of records of the Eco-
nomic Research Service (ERS) to the 
public. 

§ 3701.2 Public inspection, copying, 
and indexing. 

5 U.S.C. 552(a)(2) requires that cer-
tain materials be made available for 
public inspection and copying and that 
a current index of these materials be 
published quarterly or otherwise be 
made available. Members of the public 
may request access to such materials 
maintained by ERS at the following of-
fice: Information Staff, ARS, REE, 
USDA, Room 1–2248, Mail Stop 5128, 
5601 Sunnyside Avenue, Beltsville, MD 
20705–5128; Telephone (301) 504–1640 or 
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(301) 504–1655; TTY-VOICE (301) 504–1743. 
Office hours are 8 a.m. to 4:30 p.m. In-
formation maintained in our electronic 
reading room can be accessed at http:// 
www.ars.usda.gov/is/foia/#Electronic. 

§ 3701.3 Requests for records. 
Requests for records of ERS under 5 

U.S.C. 552(a)(3) shall be made in accord-
ance with § 1.5 of this title and sub-
mitted to the FOIA Coordinator, Infor-
mation Staff, ARS, REE, USDA, Mail 
Stop 5128, 5601 Sunnyside Avenue, 
Beltsville, MD 20705–5128; Telephone 
(301) 504–1640 or (301) 504–1655; TTY- 
VOICE (301) 504–1743; Facsimile (301) 
504–1648; e-mail vherberger@ars.usda.gov 
or shutchison@ars.usda.gov. The FOIA 
Coordinator is delegated authority to 
make determinations regarding such 
requests in accordance with § 1.3(c) of 
this title. 

§ 3701.4 Multitrack processing. 
(a) When ERS has a significant num-

ber of requests, the nature of which 
precludes a determination within 20 
working days, the requests may be 
processed in a multitrack processing 
system, based on the date of receipt, 
the amount of work and time involved 
in processing the request, and whether 
the request qualifies for expedited 
processing. 

(b) ERS may establish as many proc-
essing tracks as appropriate; proc-
essing within each track shall be based 
on a first-in, first-out concept, and 
rank-ordered by the date of receipt of 
the request. 

(c) A requester whose request does 
not qualify for the fastest track may 
be given an opportunity to limit the 
scope of the request in order to qualify 
for the fastest track. This multitrack 
processing system does not lessen 
agency responsibility to exercise due 
diligence in processing requests in the 
most expeditious manner possible. 

(d) ERS shall process requests in 
each track on a ‘‘first-in, first-out’’ 
basis, unless there are unusual cir-
cumstances as set forth in § 1.16 of this 
title, or the requester is entitled to ex-
pedited processing as set forth in § 1.9 
of this title. 

§ 3701.5 Denials. 

If the FOIA Coordinator determines 
that a requested record is exempt from 
mandatory disclosure and that discre-
tionary release would be improper, the 
FOIA Coordinator shall give written 
notice of denial in accordance with 
§ 1.7(a) of this title. 

§ 3701.6 Appeals. 

Any person whose request is denied 
shall have the right to appeal such de-
nial. Appeals shall be made in accord-
ance with § 1.14 of this title and should 
be addressed as follows: Administrator, 
ERS, U.S. Department of Agriculture, 
Washington, DC 20250. 

§ 3701.7 Requests for published data 
and information. 

Published data and reports produced 
by ERS since 1996 are available on the 
ERS Web site at http:// 
www.ers.usda.gov. Searching on the 
website is available by topic, by title, 
or by date. The titles displayed in the 
search include ERS’s separately pub-
lished research reports as well as arti-
cles in ERS-produced periodicals. Full 
text of all the titles are available at no 
cost (usually in PDF Files). Printed 
copies and reports published before 1996 
(while supplies last) can be purchased 
from the ERS-NASS sales desk at the 
National Technical Information Center 
at 1–800–999–6779 (8:30 a.m.–5 p.m., East-
ern Standard Time, M-F). 

PARTS 3702–3799 [RESERVED] 
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CHAPTER XXXVIII—WORLD AGRICULTURAL 
OUTLOOK BOARD, DEPARTMENT OF 

AGRICULTURE 

Part Page 
3800 Organization and functions ..................................... 691 
3801 Availability of information to the public ............... 691 
3802–3899 [Reserved] 
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PART 3800—ORGANIZATION AND 
FUNCTIONS 

Sec. 
3800.1 General. 
3800.2 Organization. 
3800.3 Functions. 
3800.4 Authority to act for the Chairperson. 

AUTHORITY: 5 U.S.C. 301 and 552, and 7 CFR 
2.72, except as otherwise noted. 

SOURCE: 53 FR 5358, Feb. 24, 1988, unless 
otherwise noted. 

§ 3800.1 General. 
The World Agricultural Outlook 

Board (WAOB) was established on June 
3, 1977, by Secretary’s Memorandum 
1920, entitled ‘‘World Food and Agricul-
tural Outlook and Situation Board.’’ 
The primary responsibility of WAOB is 
to coordinate and review all com-
modity and aggregate agricultural and 
food data and analyses used to develop 
outlook and situation material within 
the Department of Agriculture. 

§ 3800.2 Organization. 
The central and only office of WAOB 

is located in Washington, DC, and con-
sists of the Chairperson, Deputy Chair-
person, and supporting staff. 

§ 3800.3 Functions. 
The WAOB has four major areas of 

responsibility: 
(a) Agricultural outlook and situation. 

(1) Coordinate and review all crop and 
commodity data used to develop out-
look and situation material within the 
Department of Agriculture. 

(2) Oversee and clear for consistency 
of analytical assumptions and results, 
all estimates and analyses which sig-
nificantly relate to international and 
domestic commodity supply and de-
mand. This includes such estimates 
and analyses prepared for public dis-
tribution by the Foreign Agricultural 
Service, the Economic Research Serv-
ice, or by any other agency or office of 
the Department. 

(3) Participate in planning and devel-
oping research programs relating to 
improving the Department’s fore-
casting and estimating capabilities. 

(4) Provide liaison between the De-
partment and Commodity Futures 
Trading Commission to assure that the 

futures market serves the best interest 
of agriculture and the public. 

(5) Plan and participate in Depart-
mental, interdepartmental, regional 
and international outlook conferences 
and briefings, to maintain an aware-
ness of current and upcoming economic 
issues significant to the food and agri-
cultural system. 

(b) Interagency commodity estimates. (1) 
Establish Interagency Commodity Es-
timates Committees to bring together 
estimates and analyses from sup-
porting agencies and to develop official 
estimates of supply, utilization, and 
prices for commodities. 

(2) Review for consistency of analyt-
ical assumptions and results, all pro-
posed decisions made by the Inter-
agency Commodity Estimates Com-
mittee prior to any release outside the 
Department. 

(c) Weather and climate. (1) Serve as a 
focal point within the Department for 
coordination of weather, climate, and 
related crop monitoring activities. 

[53 FR 5358, Feb. 24, 1988, as amended at 79 
FR 44117, July 30, 2014] 

§ 3800.4 Authority to act for the Chair-
person. 

When the Chairperson is absent or 
temporarily unavailable, the Deputy 
Chairperson is authorized to act for the 
Chairperson. 

PART 3801—AVAILABILITY OF 
INFORMATION TO THE PUBLIC 

Sec. 
3801.1 General. 
3801.2 Public inspection, copying, and index-

ing. 
3801.3 Requests for records. 
3801.4 Denials. 
3801.5 Appeals. 
3801.6 Requests for published data and infor-

mation. 

AUTHORITY: 5 U.S.C. 301 and 552; 7 CFR 1.1– 
1.23 and Appendix A. 

SOURCE: 53 FR 5358, Feb. 24, 1988, unless 
otherwise noted. 

§ 3801.1 General. 
This part is issued in accordance 

with the regulations of the Secretary 
of Agriculture in §§ 1.1–1.23 of this title 
and Appendix A thereto, implementing 
the Freedom of Information Act (FOIA) 
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(5 U.S.C. 552), and governs the avail-
ability of records of the World Agricul-
tural Outlook Board (WAOB) to the 
public. 

§ 3801.2 Public inspection, copying, 
and indexing. 

5 U.S.C. 552(a)(2) requires that cer-
tain materials be made available for 
public inspection and copying and that 
a current index of these materials be 
published quarterly or otherwise be 
made available. WAOB does not main-
tain any materials within the scope of 
these requirements. 

§ 3801.3 Requests for records. 

Requests for records of WAOB shall 
be made in accordance with § 1.6 (a) and 
(b) of this title and addressed to: Eco-
nomics Agencies FOIA Officer, Eco-
nomics Management Staff, USDA, 
Room 4310, South Building, 12th and 
Independence Avenue SW., Washington, 
DC 20250. This official is delegated au-
thority to make determinations re-
garding such requests in accordance 
with § 1.3(a)(3) of this title. 

§ 3801.4 Denials. 
If the Economics Agencies FOIA Offi-

cer determines that a requested record 
is exempt from mandatory disclosure 
and that discretionary release would be 
improper, the Economics Agencies 
FOIA Officer shall give written notice 
of denial in accordance with § 1.8(a) of 
this title. 

§ 3801.5 Appeals. 
Any person whose request is denied 

shall have the right to appeal such de-
nial. Appeals shall be in accordance 
with § 1.6(e) of this title and addressed 
to the Chairperson, World Agricultural 
Outlook Board, U.S. Department of Ag-
riculture, Washington, DC 20250. 

§ 3801.6 Requests for published data 
and information. 

Information on published data, sub-
scription rates, and all WAOB pro-
grams is available from the Chair-
person, World Agricultural Outlook 
Board, U.S. Department of Agriculture, 
Washington, DC 20250. 

PARTS 3802–3899 [RESERVED] 

CHAPTER XLI [RESERVED] 
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CHAPTER XLII—RURAL BUSINESS-COOPERATIVE 
SERVICE AND RURAL UTILITIES SERVICE, 

DEPARTMENT OF AGRICULTURE 

EDITORIAL NOTE: Nomenclature changes to chapter XLII appear at 61 FR 3782, Feb. 2, 1996. 

Part Page 
4200–4273 [Reserved] 
4274 Direct and insured loanmaking ............................... 695 
4279 Guaranteed loanmaking .......................................... 713 
4280 Loans and grants ..................................................... 792 
4284 Grants ..................................................................... 891 
4285 Cooperative agreements .......................................... 927 
4287 Servicing ................................................................. 934 
4288 Payment programs .................................................. 962 
4290 Rural Business Investment Company (‘‘RBIC’’) 

Program ............................................................... 987 
4291–4299 [Reserved] 

VerDate Sep<11>2014 09:11 Apr 13, 2017 Jkt 241026 PO 00000 Frm 00703 Fmt 8008 Sfmt 8008 Y:\SGML\241026.XXX 241026pm
an

gr
um

 o
n 

D
S

K
3G

D
R

08
2P

R
O

D
 w

ith
 C

F
R



VerDate Sep<11>2014 09:11 Apr 13, 2017 Jkt 241026 PO 00000 Frm 00704 Fmt 8008 Sfmt 8008 Y:\SGML\241026.XXX 241026pm
an

gr
um

 o
n 

D
S

K
3G

D
R

08
2P

R
O

D
 w

ith
 C

F
R



695 

PARTS 4200–4273 [RESERVED] 

PART 4274—DIRECT AND INSURED 
LOANMAKING 

Subparts A–C [Reserved] 

Subpart D—Intermediary Relending 
Program (IRP) 

Sec. 
4274.301 Introduction. 
4274.302 Definitions and abbreviations. 
4274.303 [Reserved] 
4274.304 Prior loans. 
4274.305 [Reserved] 
4274.306 [Reserved] 
4274.307 Eligibility requirements—Inter-

mediary. 
4274.308 Eligibility requirements—Ultimate 

recipients. 
4274.309–4274.313 [Reserved] 
4274.314 Loan purposes. 
4274.315–4274.318 [Reserved] 
4274.319 Ineligible loan purposes. 
4274.320 Loan terms. 
4274.321–4274.324 [Reserved] 
4274.325 Interest rates. 
4274.326 Security. 
4274.327–4274.330 [Reserved] 
4274.331 Loan limits. 
4274.332 Post award requirements. 
4274.333–4274.336 [Reserved] 
4274.337 Other regulatory requirements. 
4274.338 Loan agreements between the 

Agency and the intermediary. 
4274.339–4274.342 [Reserved] 
4274.343 Application. 
4274.344 Filing and processing applications 

for loans. 
4274.345–4274.349 [Reserved] 
4274.350 Letter of conditions. 
4274.351–4274.354 [Reserved] 
4274.355 Loan approval and obligating funds. 
4274.356 Loan closing. 
4274.357–4274.360 [Reserved] 
4274.361 Requests to make loans to ultimate 

recipients. 
4274.362–4274.372 [Reserved] 
4274.373 Appeals. 
4274.374–4274.380 [Reserved] 
4274.381 Exception authority. 
4274.382–4274.399 [Reserved] 
4274.400 OMB control number. 

AUTHORITY: 5 U.S.C. 301; 7 U.S.C. 1932 note; 
7 U.S.C. 1989. 

SOURCE: 63 FR 6053, Feb. 6, 1998, unless oth-
erwise noted. 

Subparts A–C [Reserved] 

Subpart D—Intermediary 
Relending Program (IRP) 

§ 4274.301 Introduction. 

(a) This subpart contains regulations 
for loans made by the Agency to eligi-
ble intermediaries and applies to bor-
rowers and other parties involved in 
making such loans. The provisions of 
this subpart supersede conflicting pro-
visions of any other subpart. The serv-
icing and liquidation of such loans will 
be in accordance with part 1951, sub-
part R, of this title. 

(b) The purpose of the program is to 
alleviate poverty and increase eco-
nomic activity and employment in 
rural communities, especially dis-
advantaged and remote communities, 
through financing targeted primarily 
towards smaller and emerging busi-
nesses, in partnership with other public 
and private resources, and in accord-
ance with State and regional strategy 
based on identified community needs. 
This purpose is achieved through loans 
made to intermediaries that establish 
programs for the purpose of providing 
loans to ultimate recipients for busi-
ness facilities and community develop-
ments in a rural area. 

(c) Proposed intermediaries are re-
quired to identify any known relation-
ship or association with a USDA Rural 
Development employee. Any processing 
or servicing Agency activity conducted 
pursuant to this subpart involving au-
thorized assistance to United States 
Department of Agriculture (USDA) 
Rural Development employees, mem-
bers of their families, close relatives, 
or business or close personal associ-
ates, is subject to the provisions of sub-
part D of part 1900 of this chapter. 

(d) Copies of all forms, regulations, 
and Agency procedures referenced in 
this subpart are available in the Na-
tional Office or any Rural Development 
State Office. 

§ 4274.302 Definitions and abbrevia-
tions. 

(a) General definitions. The following 
definitions are applicable to the terms 
used in this subpart: 

Agency. The Federal agency within 
the USDA with responsibility assigned 

VerDate Sep<11>2014 09:11 Apr 13, 2017 Jkt 241026 PO 00000 Frm 00705 Fmt 8010 Sfmt 8010 Y:\SGML\241026.XXX 241026pm
an

gr
um

 o
n 

D
S

K
3G

D
R

08
2P

R
O

D
 w

ith
 C

F
R



696 

7 CFR Ch. XLII (1–1–17 Edition) § 4274.302 

by the Secretary of Agriculture to ad-
minister IRP. At the time of publica-
tion of this rule, that Agency was the 
Rural Business-Cooperative Service 
(RBS). 

Agency IRP loan funds. Cash proceeds 
of a loan obtained from the Agency 
through IRP, including the portion of 
an IRP revolving fund directly pro-
vided by the Agency IRP loan. 

Agricultural production or agriculture 
production. The cultivation, produc-
tion, growing, raising, feeding, hous-
ing, breeding, hatching, or managing of 
crops, plants, animals, or birds, either 
for fiber, food for human consumption, 
or livestock feed. 

Conflict of interest. A situation in 
which a person or entity has competing 
personal, professional, or financial in-
terests that make it difficult for the 
person or business to act impartially. 
Regarding use of both grant and 
matching funds, Federal procurement 
standards prohibit transactions that 
involve a real or apparent conflict of 
interest for owners, employees, offi-
cers, agents, their immediate family 
members, partners, or an organization 
which is about to employ any of the 
parties indicated herein, having a fi-
nancial or other interest in or tangible 
personal benefit from the outcome of 
the project; or that restrict open and 
free competition for unrestrained 
trade. Specifically, project funds may 
not be used for services or goods going 
to, or coming from, a person or entity 
with a real or apparent conflict of in-
terest, including, but not limited to, 
owner(s) and their immediate family 
members. 

Initial Agency IRP loan. The first IRP 
loan made by the Agency to an inter-
mediary. 

Intermediary. The entity requesting 
or receiving Agency IRP loan funds for 
establishing a revolving fund and re-
lending to ultimate recipients. 

IRP revolving fund. A group of assets, 
obtained through or related to an 
Agency IRP loan and recorded by the 
intermediary in a bookkeeping account 
or set of accounts and accounted for, 
along with related liabilities, revenues, 
and expenses, as an entity or enterprise 
separate from the intermediary’s other 
assets and financial activities. 

Principals of intermediary. Members, 
officers, directors, and other individ-
uals or entities directly involved in the 
operation and management (including 
setting policy) of an intermediary. 

Processing office or officer. The proc-
essing office for an IRP application is 
the office within the Agency adminis-
trative organization with assigned au-
thority and responsibility to process 
the application. The processing office 
is the primary contact for the proposed 
intermediary and maintains the offi-
cial application case file. The proc-
essing officer for an application is the 
person in charge of the processing of-
fice. The processing officer is respon-
sible for ensuring that all regulations 
and Agency procedures are complied 
with in regard to applications under 
the office’s jurisdiction. 

Revolved funds. The cash portion of 
an IRP revolving fund that is not com-
posed of Agency loan funds, including 
funds that are repayments of Agency 
IRP loans and including fees and inter-
est collected on such loans. 

Rural or rural area. As described in 7 
U.S.C. 1991(a)(13), as amended. 

Servicing office or officer. The serv-
icing office for an IRP loan is the office 
within the Agency administrative or-
ganization with assigned authority and 
responsibility to service the loan. The 
servicing office is the primary contact 
for the borrower and maintains the of-
ficial case file after the loan is closed. 
The servicing officer for a loan is the 
person in charge of the servicing office. 
The servicing officer is responsible for 
ensuring that all regulations and Agen-
cy procedures are complied with in re-
gard to loans under the office’s juris-
diction. 

State. Any of the 50 States, the Dis-
trict of Columbia, the Commonwealth 
of Puerto Rico, the Virgin Islands of 
the United States, Guam, American 
Samoa, the Commonwealth of the 
Northern Mariana Islands, the Repub-
lic of Palau, the Federated States of 
Micronesia, and the Republic of the 
Marshall Islands. 

Statewide Nonmetropolitan Median 
Household Income (SNMHI). Median 
household income of the State’s non-
metropolitan counties and portions of 
metropolitan counties outside of cities, 
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towns or places of 50,000 or more popu-
lation. 

Subsequent IRP loan. An IRP loan 
from the Agency to an intermediary 
that has received one or more IRP 
loans previously. 

Technical assistance. A function per-
formed for the benefit of an ultimate 
recipient or proposed ultimate recipi-
ent, which is a problem solving activ-
ity. The Agency will determine wheth-
er a specific activity qualifies as tech-
nical assistance. 

Ultimate recipient. An entity or indi-
vidual that receives a loan from an 
intermediary’s IRP revolving fund. 

Underrepresented group. U.S. citizens 
with identifiable common characteris-
tics, that have not received IRP assist-
ance or have received a lower percent-
age of total IRP dollars than the per-
centage they represent of the general 
population. 

United States. The 50 States of the 
United States of America, the District 
of Columbia, the Commonwealth of 
Puerto Rico, the Virgin Islands of the 
United States, Guam, American 
Samoa, the Commonwealth of the 
Northern Mariana Islands, the Repub-
lic of Palau, the Federated States of 
Micronesia, and the Republic of the 
Marshall Islands. 

(b) Abbreviations. The following are 
applicable to this subpart: 

B&I—Business and Industry 
IRP—Intermediary Relending Program 
OGC—Office of the General Counsel 
OIG—Office of Inspector General 
OMB—Office of Management and Budget 
RBS—Rural Business-Cooperative Service, 

or any successor agency 
RDLF—Rural Development Loan Fund 
USDA—United States Department of Agri-

culture 

[63 FR 6053, Feb. 6, 1998, as amended at 69 FR 
65519, Nov. 15, 2004; 79 FR 31847, June 3, 2014; 
79 FR 76014, Dec. 19, 2014; 80 FR 9912, Feb. 24, 
2015; 80 FR 15885, Mar. 26, 2015] 

§ 4274.303 [Reserved] 

§ 4274.304 Prior loans. 
Any loan made under this program 

prior to September 2, 2014 may submit 
to the Agency a written request for an 
irrevocable election to have the loan 
serviced in accordance with this sub-
part. 

[79 FR 31847, June 3, 2014] 

§§ 4274.305–4274.306 [Reserved] 

§ 4274.307 Eligibility requirements— 
Intermediary. 

(a) The types of entities which may 
become intermediaries are: 

(1) Private nonprofit corporations. 
(2) Public agencies—Any State or local 

government, or any branch or agency 
of such government having authority 
to act on behalf of that government, 
borrow funds, and engage in activities 
eligible for funding under this subpart. 

(3) Indian groups—Indian tribes on a 
Federal or State reservation or other 
federally recognized tribal groups. 

(4) Cooperatives—Incorporated asso-
ciations, at least 51 percent of whose 
members are rural residents, whose 
members have one vote each, and 
which conduct, for the mutual benefit 
of their members, such operations as 
producing, purchasing, marketing, 
processing, or other activities aimed at 
improving the income of their mem-
bers as producers or their purchasing 
power as consumers. 

(b) The intermediary must: 
(1) Have the legal authority nec-

essary for carrying out the proposed 
loan purposes and for obtaining, giving 
security for, and repaying the proposed 
loan. 

(2) Have a proven record of success-
fully assisting rural business and in-
dustry, or, for intermediaries that pro-
pose to finance community develop-
ment, a proven record of successfully 
assisting rural community develop-
ment projects of the type planned. 

(i) Except as provided in paragraph 
(b)(2)(ii) of this section, such record 
will include recent experience in loan 
making and servicing with loans that 
are similar in nature to those proposed 
for the IRP and a delinquency and loss 
rate acceptable to the Agency. 

(ii) The Agency may approve an ex-
ception to the requirement for loan 
making and servicing experience pro-
vided: 

(A) The proposed intermediary has a 
proven record of successfully assisting 
(other than through lending) rural 
business and industry or rural commu-
nity development projects of the type 
planned; and 
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(B) The proposed intermediary will, 
before the loan is closed, bring individ-
uals with loan making and servicing 
experience and expertise into the oper-
ation of the IRP revolving fund. 

(3) Have the services of a staff with 
loan making and servicing expertise 
acceptable to the Agency. 

(4) Have capitalization acceptable to 
the Agency. 

(c) No loans will be extended to an 
intermediary unless: 

(1) There is adequate assurance of re-
payment of the loan based on the fiscal 
and managerial capabilities of the pro-
posed intermediary. 

(2) The loan is not otherwise avail-
able on reasonable (i.e., usual and cus-
tomary) rates and terms from private 
sources or other Federal, State, or 
local programs. 

(3) The amount of the loan, together 
with other funds available, is adequate 
to assure completion of the project or 
achieve the purposes for which the loan 
is made. 

(d) At least 51 percent of the out-
standing interest or membership in any 
nonpublic body intermediary must be 
composed of citizens of the United 
States or individuals who reside in the 
United States after being legally ad-
mitted for permanent residence. 

(e) Any delinquent debt to the Fed-
eral Government by the intermediary 
or any principal of the intermediary 
shall cause the intermediary to be in-
eligible to receive any IRP loan. Agen-
cy loan funds may not be used to sat-
isfy the debt. 

§ 4274.308 Eligibility requirements— 
Ultimate recipients. 

(a) Ultimate recipients may be indi-
viduals, public or private organiza-
tions, or other legal entities, with au-
thority to incur the debt and carry out 
the purpose of the loan. 

(b) To be eligible to receive loans 
from the IRP revolving loan fund, ulti-
mate recipients; 

(1) Must be citizens of the United 
States or reside in the United States 
after being legally admitted for perma-
nent residence. In the case of an orga-
nization, at least 51 percent of the out-
standing membership or ownership 
must be either citizens of the United 
States or residents of the United 

States after being legally admitted for 
permanent residence. 

(2) Must be located in a rural area of 
a State. 

(3) Must be unable to finance the pro-
posed project from its own resources or 
through commercial credit or other 
Federal, State, or local programs at 
reasonable rates and terms. 

(4) Must, along with its principal offi-
cers (including their immediate fam-
ily), hold no legal or financial interest 
or influence in the intermediary. Also, 
the intermediary and its principal offi-
cers (including immediate family) 
must hold no legal or financial interest 
or influence in the ultimate recipient. 
However, this paragraph shall not pre-
vent an intermediary that is organized 
as a cooperative from making a loan to 
one of its members. 

(c) Any delinquent debt to the Fed-
eral Government by the ultimate re-
cipient or any of its principals shall 
cause the proposed ultimate recipient 
to be ineligible to receive a loan from 
Agency IRP loan funds. Agency IRP 
loan funds may not be used to satisfy 
the delinquency. 

§§ 4274.309–4274.313 [Reserved] 

§ 4274.314 Loan purposes. 
(a) Intermediaries. Agency IRP loan 

funds must be placed in the 
intermediary’s IRP revolving fund and 
used by the intermediary to provide di-
rect loans to eligible ultimate recipi-
ents. 

(b) Ultimate recipients. Loans from the 
intermediary to the ultimate recipient 
using the IRP revolving fund must be 
for community development projects, 
the establishment of new businesses, 
expansion of existing businesses, cre-
ation of employment opportunities, or 
saving existing jobs. Such loans may 
include, but are not limited to: 

(1) Business and industrial acquisi-
tions when the loan will keep the busi-
ness from closing, prevent the loss of 
employment opportunities, or provide 
expanded job opportunities. 

(2) Business construction, conversion, 
enlargement, repair, modernization, or 
development. 

(3) Purchase and development of 
land, easements, rights-of-way, build-
ings, facilities, leases, or materials. 
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(4) Purchase of equipment, leasehold 
improvements, machinery, or supplies. 

(5) Pollution control and abatement. 
(6) Transportation services. 
(7) Start-up operating costs and 

working capital. 
(8) Interest (including interest on in-

terim financing) during the period be-
fore the facility becomes income pro-
ducing, but not to exceed 3 years. 

(9) Feasibility studies. 
(10) Debt refinancing. 
(i) The intermediary is responsible 

for making prudent lending decisions 
based on sound underwriting principles 
when considering the restructuring of 
an ultimate recipient’s debt; and 

(ii) Refinancing debts may be allowed 
only when it is determined by the 
intermediary that the project is viable 
and refinancing is necessary to create 
new or save existing jobs or create or 
continue a needed service; and 

(iii) On any request for refinancing of 
existing secured loans, the inter-
mediary is required, at a minimum, to 
obtain the previously held collateral as 
security for the loans and must not pay 
off a creditor in excess of the value of 
the collateral. Additional collateral 
will be required when the refinancing 
of unsecured loans is unavoidable to 
accomplish the necessary strength-
ening of the ultimate recipient’s posi-
tion. 

(11) Reasonable fees and charges only 
as specifically listed in this paragraph. 
Authorized fees include loan packaging 
fees, environmental data collection 
fees, management consultant fees, and 
other fees for services rendered by pro-
fessionals. Professionals are generally 
persons licensed by States or accredita-
tion associations, such as engineers, 
architects, lawyers, accountants, and 
appraisers. The maximum amount of 
fee will be what is reasonable and cus-
tomary in the community or region 
where the project is located. Any such 
fees are to be fully documented and 
justified. 

(12) Hotels, motels, tourist homes, 
bed and breakfast establishments, con-
vention centers, and other tourist and 
recreational facilities except as prohib-
ited by § 4274.319. 

(13) Educational institutions. 
(14) Revolving lines of credit: Pro-

vided, 

(i) The portion of the intermediary’s 
total IRP revolving fund that is com-
mitted to or in use for revolving lines 
of credit will not exceed 25 percent at 
any time; 

(ii) All ultimate recipients receiving 
revolving lines of credit will be re-
quired to reduce the outstanding bal-
ance of the revolving line of credit to 
zero at least one time each year; 

(iii) All revolving lines of credit will 
be approved by the intermediary for a 
specific maximum amount and for a 
specific maximum time period, not to 
exceed two years; 

(iv) The intermediary will provide a 
detailed description, which will be in-
corporated into the intermediary’s 
work plan and be subject to Agency ap-
proval, of how the revolving lines of 
credit will be operated and managed. 
The description will include evidence 
that the intermediary has an adequate 
system for: 

(A) Interest calculations on varying 
balances, and 

(B) Monitoring and control of the ul-
timate recipients’ cash, inventory, and 
accounts receivable; and 

(v) If, at any time, the Agency deter-
mines that an intermediary’s operation 
of revolving lines of credit is causing 
excessive risk of loss for the inter-
mediary or the Government, the Agen-
cy may terminate the intermediary’s 
authority to use the IRP revolving 
fund for revolving lines of credit. Such 
termination will be by written notice 
and will prevent the intermediary from 
approving any new lines of credit or ex-
tending any existing revolving lines of 
credit beyond the effective date of ter-
mination contained in the notice. 

(15) Aquaculture-based rural small 
businesses. 

[63 FR 6053, Feb. 6, 1998, as amended at 73 FR 
54307, Sept. 19, 2008] 

§§ 4274.315–4274.318 [Reserved] 

§ 4274.319 Ineligible loan purposes. 
Agency IRP loan funds may not be 

used for payment of the intermediary’s 
administrative costs or expenses. The 
IRP revolving fund may not be used 
for: 

(a) Assistance in excess of what is 
needed to accomplish the purpose of 
the ultimate recipient’s project. 
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(b) Distribution or payment to the 
owner, partners, shareholders, or bene-
ficiaries of the ultimate recipient or 
members of their families when such 
persons will retain any portion of their 
equity in the ultimate recipient. 

(c) Charitable institutions, that 
would not have revenue from sales, 
fees, or stable revenue to support the 
operation and repay the loan, and fra-
ternal organizations. 

(d) Assistance to Federal government 
employees, active duty military per-
sonnel, employees of the intermediary, 
or any organization for which such per-
sons are directors or officers or have 20 
percent or more ownership. 

(e) A loan to an ultimate recipient 
which has an application pending with 
or a loan outstanding from another 
intermediary involving an IRP revolv-
ing fund if the total IRP loans would 
exceed the limits established in 
§ 4274.331(b). 

(f) Agricultural production. 
(g) The transfer of ownership unless 

the loan will keep the business from 
closing, or prevent the loss of employ-
ment opportunities in the area, or pro-
vide expanded job opportunities. 

(h) Community antenna television 
services or facilities. 

(i) Any illegal activity. 
(j) Any project that is in violation of 

either a Federal, State, or local envi-
ronmental protection law or regulation 
or an enforceable land use restriction 
unless the assistance given will result 
in curing or removing the violation. 

(k) Lending and investment institu-
tions and insurance companies. 

(l) Golf courses, race tracks, or gam-
bling facilities. 

(m) For any line of credit. 
(n) For any legitimate business activ-

ity when more than 10 percent of the 
annual gross revenue is derived from 
legalized gambling activity. 

[63 FR 6053, Feb. 6, 1998, as amended at 73 FR 
54307, Sept. 19, 2008] 

§ 4274.320 Loan terms. 
(a) No loan to an intermediary shall 

be extended for a period exceeding 30 
years. Interest and principal payments 
will be scheduled at least annually. 
The initial principal payment may be 
deferred (during the period before the 

facility becomes income producing) by 
the Agency, but not more than 3 years. 

(b) Loans made by an intermediary 
to an ultimate recipient from the IRP 
revolving fund will be scheduled for re-
payment over a term negotiated by the 
intermediary and ultimate recipient. 
The term must be reasonable and pru-
dent considering the purpose of the 
loan, expected repayment ability of the 
ultimate recipient, and the useful life 
of collateral, and must be within any 
limits established by the 
intermediary’s work plan. 

§§ 4274.321–4274.324 [Reserved] 

§ 4274.325 Interest rates. 

(a) Loans made by the Agency pursu-
ant to this subpart shall bear interest 
at a fixed rate of 1 percent per annum 
over the term of the loan. 

(b) Interest rates charged by inter-
mediaries to ultimate recipients on 
loans from the IRP revolving fund shall 
be negotiated by the intermediary and 
ultimate recipient. The rate must be 
within limits established by the 
intermediary’s work plan approved by 
the Agency. The rate should normally 
be the lowest rate sufficient to cover 
the loan’s proportional share of the 
IRP revolving fund’s debt service costs, 
reserve for bad debts, and administra-
tive costs. 

§ 4274.326 Security. 

(a) Intermediaries. Security for all 
loans to intermediaries must be such 
that the repayment of the loan is rea-
sonably assured, when considered along 
with the intermediary’s financial con-
dition, work plan, and management 
ability. It is the responsibility of the 
intermediary to make loans to ulti-
mate recipients in such a manner that 
will fully protect the interests of the 
intermediary and the Government. 

(1) Security for such loans may in-
clude, but is not limited to: 

(i) Any realty, personalty, or intan-
gible capable of being mortgaged, 
pledged, or otherwise encumbered by 
the intermediary in favor of the Agen-
cy; and 

(ii) Any realty, personalty, or intan-
gible capable of being mortgaged, 
pledged, or otherwise encumbered by 
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an ultimate recipient in favor of the 
Agency. 

(2) Initial security will consist of a 
pledge by the intermediary of all assets 
now in or hereafter placed in the IRP 
revolving fund, including cash and in-
vestments, notes receivable from ulti-
mate recipients, and the 
intermediary’s security interest in col-
lateral pledged by ultimate recipients. 
Except for good cause shown, the Agen-
cy will not obtain assignments of spe-
cific assets at the time a loan is made 
to an intermediary or ultimate recipi-
ent. The intermediary will covenant 
that, in the event the intermediary’s 
financial condition deteriorates or the 
intermediary takes action detrimental 
to prudent fund operation or fails to 
take action required of a prudent lend-
er, the intermediary will provide addi-
tional security, execute any additional 
documents, and undertake any reason-
able acts the Agency may request to 
protect the Agency’s interest or to per-
fect a security interest in any asset, in-
cluding physical delivery of assets and 
specific assignments to the Agency. All 
debt instruments and collateral docu-
ments used by an intermediary in con-
nection with loans to ultimate recipi-
ents must be assignable. 

(3) In addition to normal security 
documents, a first lien interest in the 
intermediary’s revolving fund account 
will be accomplished by a control 
agreement satisfactory to RBS. The 
control agreement does not have to re-
quire RBS signature for withdrawals. 
The depository bank shall waive its off-
set and recoupment rights against the 
depository account to RBS and subor-
dinate any liens it may have against 
the IRP depository bank account. The 
use of Form RD 402–1, ‘‘Deposit Agree-
ment,’’ or similar form developed by 
the State Regional Office of the Gen-
eral Counsel is acceptable. 

(b) Ultimate recipients. Security for a 
loan from an intermediary’s IRP re-
volving fund to an ultimate recipient 
will be negotiated between the inter-
mediary and ultimate recipient, within 
the general security policies estab-
lished by the intermediary and ap-
proved by the Agency. 

[63 FR 6053, Feb. 6, 1998, as amended at 70 FR 
38572, July 5, 2005] 

§§ 4274.327–4274.330 [Reserved] 

§ 4274.331 Loan limits. 
(a) Intermediary. (1) No loan to an 

intermediary will exceed the maximum 
amount the intermediary can reason-
ably be expected to lend to eligible ul-
timate recipients, in an effective and 
sound manner, within 1 year after loan 
closing. 

(2) The initial Agency IRP loan as de-
fined in § 4274.302(a) will not exceed $2 
million. 

(3) Intermediaries that have received 
one or more IRP loans may apply for 
and be considered for subsequent IRP 
loans provided: 

(i) At least 80 percent of each of an 
intermediary’s IRP loans, except those 
earmarked for special purposes, must 
have been disbursed to eligible ulti-
mate recipients or the subsequent loan 
will serve a geographic area not in-
cluded in an area currently served. 

(ii) The intermediary is promptly re-
lending all collections from loans made 
from its IRP revolving fund in excess of 
what is needed for required debt serv-
ice, reasonable administrative costs 
approved by the Agency, and a reason-
able reserve for debt service and 
uncollectible accounts. The inter-
mediary provides documentation to 
demonstrate that funds available for 
relending do not exceed the greater of 
$150,000 or the total amount of loans 
closed during a calendar quarter on av-
erage, over the last 12 months. 

(iii) The outstanding loans of the 
intermediary’s IRP revolving fund are 
generally sound; and 

(iv) The intermediary is in compli-
ance with all applicable regulations 
and its loan agreements with the Agen-
cy. 

(4) Subsequent loans will not exceed 
$1 million each and not more than one 
loan will be approved by the Agency for 
an intermediary in any single fiscal 
year unless the request is from an IRP 
earmark. 

(5) Total outstanding IRP indebted-
ness of an intermediary to the Agency 
will not exceed $15 million at any time. 

(b) Ultimate recipients. Loans from 
intermediaries to ultimate recipients 
using the IRP revolving fund must not 
exceed the lesser of: 

(1) $250,000; or 
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(2) Seventy five percent of the total 
cost of the ultimate recipient’s project 
for which the loan is being made. 

(c) Portfolio. No more than 25 percent 
of an IRP loan approved may be used 
for loans to ultimate recipients that 
exceed $150,000. This limit does not 
apply to revolved funds. 

[63 FR 6053, Feb. 6, 1998, as amended at 70 FR 
38573, July 5, 2005; 79 FR 31847, June 3, 2014] 

§ 4274.332 Post award requirements. 
(a) Applicability. Intermediaries re-

ceiving loans under this program shall 
be governed by these regulations, the 
loan agreement, the approved work 
plan, security interests, and any other 
conditions which the Agency may im-
pose in making a loan. Whenever this 
subpart imposes a requirement on 
loans made from the ‘‘IRP revolving 
fund,’’ such requirement shall apply to 
all loans made by an intermediary to 
an ultimate recipient from the 
intermediary’s IRP revolving fund for 
as long as any portion of the 
intermediary’s IRP loan from the 
Agency remains unpaid. Whenever this 
subpart imposes a requirement on 
loans made by intermediaries from 
‘‘Agency IRP loan funds,’’ without spe-
cific reference to the IRP revolving 
fund, such requirement shall apply 
only to loans made by an intermediary 
using Agency IRP loan funds, and will 
not apply to loans made from revolved 
funds. 

(b) Maintenance of IRP revolving fund. 
For as long as any part of an IRP loan 
to an intermediary remains unpaid, the 
intermediary must maintain the IRP 
revolving fund. All Agency IRP loan 
funds received by an intermediary 
must be deposited into an IRP revolv-
ing fund. The intermediary may trans-
fer additional assets into the IRP re-
volving fund. All cash of the IRP re-
volving fund shall be deposited in a 
separate bank account or accounts. No 
other funds of the intermediary will be 
commingled with such money. All 
moneys deposited in such bank account 
or accounts shall be money of the IRP 
revolving fund. Loans to ultimate re-
cipients are advanced from the IRP re-
volving fund. The receivables created 
by making loans to ultimate recipi-
ents, the intermediary’s security inter-
est in collateral pledged by ultimate 

recipients, collections on the receiv-
ables, interest, fees, and any other in-
come or assets derived from the oper-
ation of the IRP revolving fund are a 
part of the IRP revolving fund. 

(1) The portion of the IRP revolving 
fund that consists of Agency IRP loan 
funds, on a last-in-first-out basis, may 
only be used for making loans in ac-
cordance with § 4274.314 of this subpart. 
The portion of the IRP revolving fund 
which consists of revolved funds may 
be used for debt service, reasonable ad-
ministrative costs, or reserves in ac-
cordance with this section, or for mak-
ing additional loans. 

(2) The intermediary must submit an 
annual budget of proposed administra-
tive costs for Agency approval. The an-
nual budget should itemize cash in-
come and cash out-flow. Projected cash 
income should consist of, but is not 
limited to, collection of principal re-
payment, interest repayment, interest 
earnings on deposits, fees, and other in-
come. Projected cash out-flow should 
consist of, but is not limited to, prin-
cipal and interest payments, reserve 
for bad debt, and an itemization of ad-
ministrative costs to operate the IRP 
revolving fund. Proceeds received from 
the collection of principal repayment 
cannot be used for administrative ex-
penses. The amount removed from the 
IRP revolving fund for administrative 
costs in any year must be reasonable, 
must not exceed the actual cost of op-
erating the IRP revolving fund, includ-
ing loan servicing and providing tech-
nical assistance, and must not exceed 
the amount approved by the Agency in 
the intermediary’s annual budget. 

(3) A reasonable amount of revolved 
funds must be used to create a reserve 
for bad debts. Reserves must be accu-
mulated over a period of years. The 
total amount should not exceed max-
imum expected losses, considering the 
quality of the intermediary’s portfolio 
of loans. Unless the intermediary pro-
vides loss and delinquency records 
that, in the opinion of the Agency, jus-
tifies different amounts, a reserve for 
bad debts of 6 percent of outstanding 
loans must be accumulated over 3 
years and then maintained. 
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(4) Any cash in the IRP revolving 
fund from any source that is not need-
ed for debt service, approved adminis-
trative costs, or reasonable reserves 
must be available for additional loans 
to ultimate recipients. Funds may not 
be used for any investments in securi-
ties or certificates of deposit of over 30- 
day duration without the concurrence 
of Rural Development. If funds in ex-
cess of $250,000 have been unused to 
make loans to ultimate recipients for 6 
months or more, those funds will be re-
turned to Rural Development unless 
Rural Development provides an excep-
tion to the intermediary. Any excep-
tion would be based on evidence satis-
factory to Rural Development that 
every effort is being made by the inter-
mediary to utilize the IRP funding in 
conformance with program objectives. 

(5) All reserves and other cash in the 
IRP revolving loan fund not imme-
diately needed for loans to ultimate re-
cipients or other authorized uses will 
be deposited in accounts in banks or 
other financial institutions. Such ac-
counts will be fully covered by Federal 
deposit insurance or fully 
collateralized with U.S. Government 
obligations, and must be interest bear-
ing. Any interest earned thereon re-
mains a part of the IRP revolving fund. 

(6) If an intermediary receives more 
than one IRP loan, it need not estab-
lish and maintain a separate IRP re-
volving loan fund for each loan; it may 
combine them and maintain only one 
IRP revolving fund, unless the Agency 
requires separate IRP revolving funds 
because there are significant dif-
ferences in the loan purposes, work 
plans, loan agreements, or require-
ments for the loans. The Agency may 
allow loans with different requirements 
to be combined into one IRP revolving 
fund if the intermediary agrees in writ-
ing to operate the combined revolving 
funds in accordance with the most 
stringent requirements as required by 
the Agency. 

[63 FR 6053, Feb. 6, 1998, as amended at 79 FR 
31847, June 3, 2014] 

§§ 4274.333–4274.336 [Reserved] 

§ 4274.337 Other regulatory require-
ments. 

(a) Intergovernmental consultation. The 
IRP is subject to the provisions of Ex-
ecutive Order 12372 which requires 
intergovernmental consultation with 
State and local officials. The approval 
of a loan to an intermediary will be the 
subject of intergovernmental consulta-
tion. For each ultimate recipient to be 
assisted with a loan from Agency IRP 
loan funds and for which the State in 
which the ultimate recipient is to be 
located has elected to review the pro-
gram under their intergovernmental 
review process, the State Single Point 
of Contact must be notified. Notifica-
tion, in the form of a project descrip-
tion, must be initiated by the inter-
mediary or the ultimate recipient. Any 
comments from the State must be in-
cluded with the intermediary’s request 
to use the Agency loan funds for the ul-
timate recipient. Prior to the Agency’s 
decision on the request, compliance 
with the requirements of intergovern-
mental consultation must be dem-
onstrated for each ultimate recipient. 
These requirements are set forth in 
U.S. Department of Agriculture regula-
tions 7 CFR part 3015, subpart V, and 
RD Instruction 1970–I, ‘Intergovern-
mental Review,’ available in any Agen-
cy office or on the Agency’s Web site. 

(b) Environmental requirements. Ac-
tions taken under this subpart must 
comply with 7 CFR part 1970, as speci-
fied in § 1970.51(a)(3) for multi-tier ac-
tions. Intermediaries and ultimate re-
cipients must consider the potential 
environmental impacts of their 
projects at the earliest planning stages 
and develop plans to minimize the po-
tential to adversely impact the envi-
ronment. Intermediaries must cooper-
ate and furnish such information and 
assistance as the Agency needs to 
make any of its environmental deter-
minations. 

(c) Equal opportunity and non-
discrimination requirements. (1) In ac-
cordance with title V of Pub. L. 93–495, 
the Equal Credit Opportunity Act, and 
section 504 of the Rehabilitation Act 
for Federally Conducted Programs and 
Activities, neither the intermediary 
nor the Agency will discriminate 
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against any employee, intermediary, or 
proposed ultimate recipient on the 
basis of sex, marital status, race, color, 
religion, national origin, age, physical 
or mental disability (provided the pro-
posed intermediary or proposed ulti-
mate recipient has the capacity to con-
tract), because all or part of the pro-
posed intermediary’s or proposed ulti-
mate recipient’s income is derived 
from public assistance of any kind, or 
because the proposed intermediary or 
proposed ultimate recipient has in good 
faith exercised any right under the 
Consumer Credit Protection Act, with 
respect to any aspect of a credit trans-
action anytime Agency loan funds are 
involved. 

(2) The regulations contained in sub-
part E of part 1901 of this title apply to 
this program. 

(3) The Administrator will assure 
that equal opportunity and non-
discrimination requirements are met 
in accordance with the Equal Credit 
Opportunity Act, title VI of the Civil 
Rights Act of 1964, ‘‘Nondiscrimination 
in Federally Assisted Programs,’’ 42 
U.S.C. 2000d–4, Section 504 of the Reha-
bilitation Act for Federally Conducted 
Programs and Activities, the Age Dis-
crimination Act of 1975, and the Ameri-
cans With Disabilities Act. 

(d) Seismic safety of new building con-
struction. (1) The Intermediary Re-
lending Program is subject to the pro-
visions of Executive Order 12699 that 
requires each Federal agency assisting 
in the financing, through Federal 
grants or loans, or guaranteeing the fi-
nancing, through loan or mortgage in-
surance programs, of newly con-
structed buildings to assure appro-
priate consideration of seismic safety. 

(2) All new buildings financed with 
Agency IRP loan funds shall be de-
signed and constructed in accordance 
with the seismic provisions of one of 
the following model building codes or 
the latest edition of that code pro-
viding an equivalent level of safety to 
that contained in the latest edition of 
the National Earthquake Hazard Re-
duction Programs (NEHRP) Rec-
ommended Provisions for the Develop-
ment of Seismic Regulations for New 
Building (NEHRP Provisions): 

(i) 1991 International Conference of 
Building Officials (ICBO) Uniform 
Building Code; 

(ii) 1993 Building Officials and Code 
Administrators International, Inc. 
(BOCA) National Building Code; or 

(iii) 1992 Amendments to the South-
ern Building Code Congress Inter-
national (SBCCI) Standard Building 
Code. 

(3) The date, signature, and seal of a 
registered architect or engineer and 
the identification and date of the 
model building code on the plans and 
specifications shall be evidence of com-
pliance with the seismic requirements 
of the appropriate code. 

[63 FR 6053, Feb. 6, 1998, as amended at 70 FR 
38573, July 5, 2005; 76 FR 80732, Dec. 27, 2011; 
81 FR 11051, Mar. 2, 2016] 

§ 4274.338 Loan agreements between 
the Agency and the intermediary. 

A loan agreement or a supplement to 
a previous loan agreement must be exe-
cuted by the intermediary and the 
Agency at loan closing for each loan. 
The loan agreement will be prepared by 
the Agency and reviewed by the inter-
mediary prior to loan closing. 

(a) The loan agreement will, as a 
minimum, set out: 

(1) The amount of the loan; 
(2) The interest rate; 
(3) The term and repayment schedule; 
(4) The provisions for late charges. The 

intermediary shall pay a late charge of 
4 percent of the payment due if pay-
ment is not received within 15 calendar 
days following the due date. The late 
charge shall be considered unpaid if not 
received within 30 calendar days of the 
missed due date for which it was im-
posed. Any unpaid late charge shall be 
added to principal and be due as an 
extra payment at the end of the term. 
Acceptance of a late charge by the 
Agency does not constitute a waiver of 
default; 

(5) The disbursement procedure. Dis-
bursement of loan funds by the Agency 
to the intermediary shall take place 
after the loan agreement and promis-
sory note are executed, and any other 
conditions precedent to disbursement 
of funds are fully satisfied. For pur-
poses of computing interest, the date of 
each draw down shall constitute the 
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date the funds are advanced under the 
loan agreement; 

(i) The intermediary may initially 
draw up to 25 percent of the loan funds 
or, the intermediary must have at least 
one ultimate recipient loan application 
ready to close. Upon requesting a dis-
bursement, the intermediary must pro-
vide documentation showing that its 
equity contribution has been deposited 
into the IRP revolving loan fund ac-
count. The initial draw must be depos-
ited in an interest bearing account in 
accordance with § 4274.332(b)(5) until 
needed and must be used for loans to 
ultimate recipients before any addi-
tional Agency IRP loan funds may be 
drawn by the intermediary. 

(ii) After the initial draw of funds, an 
intermediary may draw down only such 
funds as are necessary to cover a 30-day 
period in implementing its approved 
work plan. Advances must be requested 
by the intermediary in writing; 

(6) The provisions regarding default. On 
the occurrence of any event of default, 
the Agency may declare all or any por-
tion of the debt and interest to be im-
mediately due and payable and may 
proceed to enforce its rights under the 
loan agreement or any other instru-
ments securing or relating to the loan 
and in accordance with the applicable 
law and regulations. Any of the fol-
lowing may be regarded as an ‘‘event of 
default’’ in the sole discretion of the 
Agency: 

(i) Failure of the intermediary to 
carry out the specific activities in its 
loan application as approved by the 
Agency or comply with the loan terms 
and conditions of the loan agreement, 
any applicable Federal or State laws, 
or with such USDA or Agency regula-
tions as may become applicable; 

(ii) Failure of the intermediary to 
pay within 15 calendar days of its due 
date any installment of principal or in-
terest on its promissory note to the 
Agency; 

(iii) The occurrence of; 
(A) The intermediary becoming insol-

vent, or ceasing, being unable, or ad-
mitting in writing its inability to pay 
its debts as they mature, or making a 
general assignment for the benefit of, 
or entering into any composition or ar-
rangement with creditors, or; 

(B) Proceedings for the appointment 
of a receiver, trustee, or liquidator of 
the intermediary, or of a substantial 
part of its assets, being authorized or 
instituted by or against it; 

(iv) Submission or making of any re-
port, statement, warranty, or represen-
tation by the intermediary or agent on 
its behalf to USDA or the Agency in 
connection with the financial assist-
ance awarded hereunder which is false, 
incomplete, or incorrect in any mate-
rial respect; or 

(v) Failure of the intermediary to 
remedy any material adverse change in 
its financial or other condition (such as 
the representational character of its 
board of directors or policymaking 
body) arising since the date of the 
Agency’s award of assistance here-
under, which condition was an induce-
ment to Agency’s original award. 

(7) The insurance requirements. (i) Haz-
ard insurance with a standard mort-
gage clause naming the intermediary 
as beneficiary will be required by the 
intermediary on every ultimate recipi-
ent’s project funded from the IRP re-
volving fund in an amount that is at 
least the lesser of the depreciated re-
placement value of the property being 
insured or the amount of the loan. Haz-
ard insurance includes fire, windstorm, 
lightning, hail, business interruption, 
explosion, riot, civil commotion, air-
craft, vehicle, marine, smoke, builder’s 
risk, public liability, property damage, 
flood or mudslide, or any other hazard 
insurance that may be required to pro-
tect the security. The intermediary’s 
interest in the insurance will be as-
signed to the Agency, upon the Agen-
cy’s request, in the event of default by 
the intermediary. 

(ii) Ordinarily, life insurance, which 
may be decreasing term insurance, is 
required for the principals and key em-
ployees of the ultimate recipient fund-
ed from the IRP revolving fund and 
will be assigned or pledged to the inter-
mediary and subsequently, in the event 
of request by the Agency following de-
fault by the intermediary, to the Agen-
cy. A schedule of life insurance avail-
able for the benefit of the loan will be 
included as part of the application. 

(iii) Workmen’s compensation insur-
ance on ultimate recipients is required 
in accordance with the State law. 
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(iv) Flood insurance. The inter-
mediary is responsible for determining 
if an ultimate recipient funded from 
the IRP revolving fund is located in a 
special flood or mudslide hazard area. 
If the ultimate recipient is in a flood or 
mudslide area, then flood or mudslide 
insurance must be provided in accord-
ance with subpart B of part 1806 of this 
chapter. 

(v) Intermediaries will provide fidel-
ity bond coverage for all persons who 
have access to intermediary funds. 
Coverage may be provided either for all 
individual positions or persons, or 
through ‘‘blanket’’ coverage providing 
protection for all appropriate employ-
ees and officials. The Agency may also 
require the intermediary to carry other 
appropriate insurance, such as public 
liability, workers compensation, and 
property damage. 

(A) The amount of fidelity bond cov-
erage required by the Agency will nor-
mally approximate the total annual 
debt service requirements for the Agen-
cy loans; 

(B) Other types of coverage may be 
considered acceptable if it is deter-
mined by the Agency that they fulfill 
essentially the same purpose as a fidel-
ity bond; 

(C) Intermediaries must provide evi-
dence of adequate fidelity bond and 
other appropriate insurance coverage 
by loan closing. Adequate coverage in 
accordance with this section must then 
be maintained for the life of the loan. 
It is the responsibility of the inter-
mediary to assure and provide evidence 
that adequate coverage is maintained. 
This may consist of a listing of policies 
and coverage amounts in reports re-
quired by paragraph (b)(4) of this sec-
tion or other documentation. 

(b) The intermediary will agree in 
the loan agreement: 

(1) Not to make any changes in the 
intermediary’s articles of incorpora-
tion, charter, or by-laws without the 
concurrence of the Agency; 

(2) Not to make a loan commitment 
to an ultimate recipient to be funded 
from Agency IRP loan funds without 
first receiving the Agency’s written 
concurrence; 

(3) To maintain a separate ledger and 
segregated account for the IRP revolv-
ing fund; 

(4) To Agency reporting requirements 
by providing: 

(i) An annual audit; 
(A) Dates of audit report period need 

not necessarily coincide with other re-
ports on the IRP. Audit reports shall be 
due 90 days following the audit period. 
Audits must cover all of the 
intermediary’s activities. Audits will 
be performed by an independent cer-
tified public accountant. An acceptable 
audit will be performed in accordance 
with Generally Accepted Government 
Auditing Standards and include such 
tests of the accounting records as the 
auditor considers necessary in order to 
express an opinion on the financial 
condition of the intermediary. The 
Agency does not require an unqualified 
audit opinion as a result of the audit. 
Compilations or reviews do not satisfy 
the audit requirement; 

(B) It is not intended that audits re-
quired by this subpart be separate and 
apart from audits performed in accord-
ance with State and local laws or for 
other purposes. To the extent feasible, 
the audit work should be done in con-
nection with these audits. Inter-
mediaries covered by 2 CFR part 200, 
subpart F, as codified in 2 CFR 400.1, 
should submit audits made in accord-
ance with that regulation. 

(ii) Quarterly or semiannual reports 
(due 30 days after the end of the pe-
riod); 

(A) Reports will be required quar-
terly during the first year after loan 
closing and, if all loan funds are not 
utilized during the first year, quarterly 
reports will be continued until at least 
90 percent of the Agency IRP loan 
funds have been advanced to ultimate 
recipients. Thereafter, reports will be 
required semiannually. Also, the Agen-
cy may require quarterly reports if the 
intermediary becomes delinquent in re-
payment of its loan or otherwise fails 
to fully comply with the provisions of 
its work plan or Loan Agreement, or 
the Agency determines that the 
intermediary’s IRP revolving fund is 
not adequately protected by the cur-
rent sound worth and paying capacity 
of the ultimate recipients. 

(B) These reports shall contain infor-
mation only on the IRP revolving loan 
fund, or if other funds are included, the 
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IRP loan program portion shall be seg-
regated from the others; and in the 
case where the intermediary has more 
than one IRP revolving fund from the 
Agency a separate report shall be made 
for each of the IRP revolving funds. 

(C) The reports will be submitted 
through the Agency approved elec-
tronic system and includes information 
on the intermediary’s lending activity, 
income and expenses, financial condi-
tion and a summary of applicable infor-
mation of the ultimate recipients the 
intermediary has financed. 

(D) An annual report on the extent to 
which increased employment, income 
and ownership opportunities are pro-
vided to low-income persons, farm fam-
ilies, and displaced farm families for 
each loan made by such intermediary. 

(iii) Annual proposed budget for the 
following year; and 

(iv) Other reports as the Agency may 
require from time to time. 

(5) Before the first relending of Agen-
cy funds to an ultimate recipient, to 
obtain written Agency approval of; 

(i) All forms to be used for relending 
purposes, including application forms, 
loan agreements, promissory notes, 
and security instruments; 

(ii) Intermediary’s policy with regard 
to the amount and form of security to 
be required; 

(6) To obtain written approval of the 
Agency before making any significant 
changes in forms, security policy, or 
the work plan. The servicing officer 
may approve changes in forms, secu-
rity policy, or work plans at any time 
upon a written request from the inter-
mediary and determination by the 
Agency that the change will not jeop-
ardize repayment of the loan or violate 
any requirement of this subpart or 
other Agency regulations. The inter-
mediary must comply with the work 
plan approved by the Agency so long as 
any portion of the intermediary’s IRP 
loan is outstanding; 

(7) To secure the indebtedness by 
pledging the IRP revolving fund, in-
cluding its portfolio of investments de-
rived from the proceeds of the loan 
award, and pledging its real and per-
sonal property and other rights and in-
terests as the Agency may require; 

(8) In the event the intermediary’s fi-
nancial condition deteriorates or the 

intermediary takes action detrimental 
to prudent fund operation or fails to 
take action required of a prudent lend-
er, to provide additional security, exe-
cute any additional documents, and un-
dertake any reasonable acts the Agen-
cy may request, to protect the agency’s 
interest or to perfect a security inter-
est in any assets, including physical 
delivery of assets and specific assign-
ments; and 

(9) If any part of the loan has not 
been used in accordance with the 
intermediary’s work plan by a date 3 
years from the date of the loan agree-
ment, the Agency may cancel the ap-
proval of any funds not yet delivered to 
the intermediary and the intermediary 
will return, as an extra payment on the 
loan, any funds delivered to the inter-
mediary that have not been used by the 
intermediary in accordance with the 
work plan. The Agency, at its sole dis-
cretion, may allow the intermediary 
additional time to use the loan funds. 
Regular loan payments will be based on 
the amount of funds actually drawn by 
the intermediary. 

(10) For IRP intermediaries, IRP 
funds in excess of $250,000 that have not 
been used to make loans to ultimate 
recipients for 6 months or more will be 
returned to Rural Development unless 
Rural Development provides an excep-
tion to the intermediary. Any excep-
tion would be based on evidence satis-
factory to Rural Development that 
every effort is being made by the inter-
mediary to utilize the IRP funding in 
conformance with program objectives. 

[63 FR 6053, Feb. 6, 1998, as amended at 70 FR 
38573, July 5, 2005; 73 FR 54307, Sept. 19, 2008; 
79 FR 31847, June 3, 2014; 79 FR 76014, Dec. 19, 
2014] 

§§ 4274.339–4274.342 [Reserved] 

§ 4274.343 Application. 
(a) The application will consist of: 
(1) An application form provided by 

the Agency. 
(2) A written work plan and other 

evidence the Agency requires to dem-
onstrate the feasibility of the 
intermediary’s program to meet the 
objectives of this program. The plan 
must, at a minimum: 

(i) Document the intermediary’s abil-
ity to administer IRP in accordance 
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with the provisions of this subpart. In 
order to adequately demonstrate the 
ability to administer the program, the 
intermediary must provide a complete 
listing of all personnel responsible for 
administering this program along with 
a statement of their qualifications and 
experience. The personnel may be ei-
ther members or employees of the 
intermediary’s organization or con-
tract personnel hired for this purpose. 
If the personnel are to be contracted 
for, the contract between the inter-
mediary and the entity providing such 
service will be submitted for Agency 
review, and the terms of the contract 
and its duration must be sufficient to 
adequately service the Agency loan 
through to its ultimate conclusion. If 
the Agency determines the personnel 
lack the necessary expertise to admin-
ister the program, the loan request will 
not be approved; 

(ii) Document the intermediary’s 
ability to commit financial resources 
under the control of the intermediary 
to the establishment of IRP. This 
should include a statement of the 
sources of non-Agency funds for admin-
istration of the intermediary’s oper-
ations and financial assistance for 
projects; 

(iii) Demonstrate a need for loan 
funds. As a minimum, the intermediary 
should identify a sufficient number of 
proposed and known ultimate recipi-
ents it has on hand to justify Agency 
funding of its loan request, or include 
well developed targeting criteria for ul-
timate recipients consistent with the 
intermediary’s mission and strategy 
for IRP, along with supporting statis-
tical or narrative evidence that such 
prospective recipients exist in suffi-
cient numbers to justify Agency fund-
ing of the loan request; 

(iv) Include a list of proposed fees and 
other charges it will assess the ulti-
mate recipients; 

(v) Demonstrate to Agency satisfac-
tion that the intermediary has secured 
commitments of significant financial 
support from public agencies and pri-
vate organizations; 

(vi) Provide evidence to Agency sat-
isfaction that the intermediary has a 
proven record of obtaining private or 
philanthropic funds for the operation 
of similar programs to IRP; 

(vii) Include the intermediary’s plan 
(specific loan purposes) for relending 
the loan funds. The plan must be of suf-
ficient detail to provide the Agency 
with a complete understanding of what 
the intermediary will accomplish by 
lending the funds to the ultimate re-
cipient and the complete mechanics of 
how the funds will get from the inter-
mediary to the ultimate recipient. The 
service area, eligibility criteria, loan 
purposes, fees, rates, terms, collateral 
requirements, limits, priorities, appli-
cation process, method of disposition of 
the funds to the ultimate recipient, 
monitoring of the ultimate recipient’s 
accomplishments, and reporting re-
quirements by the ultimate recipient’s 
management are some of the items 
that must be addressed by the 
intermediary’s relending plan; 

(viii) Provide a set of goals, strate-
gies, and anticipated outcomes for the 
intermediary’s program. Outcomes 
should be expressed in quantitative or 
observable terms such as jobs created 
for low income area residents or self 
empowerment opportunities funded, 
and should relate to the purpose of IRP 
(see § 4274.301(b)); and 

(ix) Provide specific information as 
to whether and how the intermediary 
will ensure that technical assistance is 
made available to ultimate recipients 
and potential ultimate recipients. De-
scribe the qualifications of the tech-
nical assistance providers, the nature 
of technical assistance that will be 
available, and expected and committed 
sources of funding for technical assist-
ance. If other than the intermediary 
itself, describe the organizations pro-
viding such assistance and the arrange-
ments between such organizations and 
the intermediary. 

(3) Except for 7 CFR 1970.53 actions 
that are determined by the primary re-
cipients to not have extraordinary cir-
cumstances, an agreement in writing 
to the environmental requirements in 
accordance with 7 CFR part 1970. 

(4) Comments from the State Single 
Point of Contact, if the State has elect-
ed to review the program under Execu-
tive Order 12372; 

(5) A pro forma balance sheet at start- 
up and projected balance sheets for at 
least 3 additional years; financial 
statements for the last 3 years, or from 
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inception of the operations of the 
intermediary if less than 3 years; and 
projected cash flow and earnings state-
ments for at least 3 years supported by 
a list of assumptions showing the basis 
for the projections. The projected earn-
ings statement and balance sheet must 
include one set of projections that 
shows the IRP revolving fund only and 
a separate set of projections that shows 
the proposed intermediary organiza-
tion’s total operations. Also, if prin-
cipal repayment on the IRP loan will 
not be scheduled during the first 3 
years, the projections for the IRP re-
volving fund must extend to include a 
year with a full annual installment on 
the IRP loan; 

(6) A written agreement of the inter-
mediary to the Agency audit require-
ments; 

(7) An agreement on a form provided 
by the Agency assuring compliance 
with 

Title VI of the Civil Rights Act of 
1964; 

(8) Complete organizational docu-
ments, including evidence of authority 
to conduct the proposed activities; 

(9) Evidence that the loan is not 
available at reasonable rates and terms 
from private sources or other Federal, 
State, or local programs; 

(10) Latest audit report, if available; 
(11) A form provided by the Agency in 

which the applicant certifies its under-
standing of the Federal collection poli-
cies for consumer or commercial debts; 

(12) A Department of Agriculture 
form containing a certification regard-
ing debarment, suspension, and other 
responsibility matters for primary cov-
ered transactions; and 

(13) A statement on a form provided 
by the Agency (Appendix B to Part 
418—Disclosure Form to Report Lob-
bying) regarding lobbying, as required 
by 2 CFR part 418. 

(b) Applications from intermediaries 
that already have an active IRP loan 
may be streamlined as follows: 

(1) The requirements of paragraphs 
(a)(6), (a)(8), and (a)(10) of this section 
may be omitted; 

(2) A statement that the new loan 
would be operated in accordance with 
the work plan on file for the previous 
loan may be submitted in lieu of a new 
work plan; and 

(3) The financial information re-
quired by paragraph (a)(5) of this sec-
tion may be limited to projections for 
the proposed new IRP revolving loan 
fund. 

[63 FR 6053, Feb. 6, 1998, as amended at 79 FR 
76014, Dec. 19, 2014; 81 FR 11051, Mar. 2, 2016] 

§ 4274.344 Filing and processing appli-
cations for loans. 

(a) Intermediaries’ contact. Inter-
mediaries desiring assistance under 
this subpart may file applications with 
the state office for the state in which 
the intermediary’s headquarters is lo-
cated. Intermediaries headquartered in 
the District of Columbia may file the 
application with the National Office, 
Rural Business-Cooperative Service, 
USDA, Specialty Lenders Division, 
STOP 1521, 1400 Independence Avenue 
SW, Washington, DC 20250–1521. 

(b) Filing applications. Intermediaries 
must file the complete application, in 
one package. Applications received by 
the Agency will be reviewed and 
ranked quarterly and funded in the 
order of priority ranking. The Agency 
will retain unsuccessful applications 
for consideration in subsequent re-
views, through a total of four quarterly 
reviews. 

(c) Loan priorities. A point system 
will be used to determine an eligible 
applicant’s priority for available loan 
funds. Points will be allowed only for 
factors indicated by well documented, 
reasonable plans which, in the opinion 
of the Agency, provide assurance that 
the items have a high probability of 
being accomplished. The points award-
ed will be as specified in paragraphs 
(c)(1) through (c)(6) of this section. If 
an application does not fit one of the 
categories listed, it receives no points 
for that paragraph or subparagraph. 

(1) Other funds. Points allowed under 
this paragraph are to be based on docu-
mented successful history or written 
evidence that the funds are available. 

(i) The intermediary will obtain non- 
Federal loan or grant funds to pay part 
of the cost of the ultimate recipients’ 
projects. The amount of funds from 
other sources will average: 

(A) At least 10% but less than 25% of 
the total project cost—5 points; 

(B) At least 25% but less than 50% of 
the total project cost—10 points; or 
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(C) 50% or more of the total project 
cost—15 points. 

(ii) The intermediary will provide 
loans to ultimate recipients from its 
project contribution funds to pay part 
of the costs of ultimate recipient 
projects. Project contribution funds 
must be separate and distinct from any 
loan or grant dollars provided to the 
intermediary under the IRP, as well as 
the intermediary’s equity contribution. 
When evaluating an application for ini-
tial or supplemental funding, the Agen-
cy will consider the level of the appli-
cant’s project contribution and award 
points as follows: 

(A) At least 10% but less than 25% of 
the total project costs—5 points; 

(B) At least 25% but less than 50% of 
total project costs—10 points; or 

(C) 50% or more of total project 
costs—15 points. 

(2) Employment. For computations 
under this paragraph, income data 
should be 5-year income data from the 
American Community Survey (ACS) or, 
if needed, other Census Bureau data, 
updated according to changes in the 
consumer price index. If there is reason 
to believe that the ACS or other Cen-
sus Bureau data does not accurately 
represent the median household in-
come of the service area, the reasons 
will be documented and the borrower 
may furnish, or RD may obtain, addi-
tional information regarding such me-
dian household income data. Informa-
tion must consist of reliable data from 
local, regional, State or Federal 
sources or from a survey conducted by 
a reliable impartial source. The pov-
erty line used will be as defined in sec-
tion 673 (2) of the Community Services 
Block Grant Act (42 U.S.C. 9902(2)). Un-
employment data used will be that 
published by the Bureau of Labor Sta-
tistics, U.S. Department of Labor. 

(i) The median household income in 
the service area of the proposed inter-
mediary equals the following percent-
age of the poverty line for a family of 
four: 

(A) At least 150% but not more than 
175%—5 points; 

(B) At least 125% but less than 150%— 
10 points; or 

(C) Below 125%—15 points. 
(ii) The following percentage of the 

loans the intermediary makes from 

Agency IRP loan funds will be in coun-
ties with median household income 
below 80 percent of the statewide non- 
metropolitan median household in-
come. (To receive priority points under 
this category, the intermediary must 
provide a list of counties in the service 
area that have qualifying income): 

(A) At least 50% but less than 75%— 
5 points; 

(B) At least 75% but less than 100%— 
10 points; or 

(C) 100%—15 points. 
(iii) The unemployment rate in the 

intermediary’s service area equals the 
following percentage of the national 
unemployment rate: 

(A) At least 100% but less than 
125%—5 points; 

(B) At least 125% but less 150%—10 
points; or 

(C) 150% or more—15 points. 
(iv) The intermediary will require, as 

a condition of eligibility for a loan to 
an ultimate recipient from Agency IRP 
loan funds, that the ultimate recipient 
certify in writing that it will employ 
the following percentage of its work-
force from members of families with 
income below the poverty line: 

(A) At least 10% but less than 20% of 
the workforce—5 points; 

(B) At least 20% but less than 30% of 
the workforce—10 points; or 

(C) 30% of the workforce or more—15 
points. 

(v) The intermediary has a dem-
onstrated record of providing assist-
ance to members of underrepresented 
groups, has a realistic plan for tar-
geting loans to members of underrep-
resented groups, and, based on the 
intermediary’s record and plans, it is 
expected that the following percent-
ages of its loans made from Agency 
IRP loan funds will be made to entities 
owned by members of underrepresented 
groups: 

(A) At least 10% but less than 20%— 
5 points; 

(B) At least 20% but less than 30%— 
10 points; or 

(C) 30% or more—15 points. 
(vi) The population of the service 

area according to the most recent de-
cennial Census was lower than that re-
corded by the previous decennial Cen-
sus (or as equivalently determined 
using another data source if the other 
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data source was used in determining 
whether the area was rural) by the fol-
lowing percentage: 

(A) At least 10 percent but less than 
20 percent—5 points; 

(B) At least 20 percent but less than 
30 percent—10 points; or 

(C) 30 percent or more—15 points. 
(3) Intermediary contribution. All as-

sets of the IRP revolving fund will 
serve as security for the IRP loan, and 
the intermediary will contribute funds 
not derived from the Agency into the 
IRP revolving fund along with the pro-
ceeds of the IRP loan. The amount of 
non-Agency derived funds contributed 
to the IRP revolving fund will equal 
the following percentage of the Agency 
IRP loan: 

(i) At least 5% but less than 15%—15 
points; 

(ii) At least 15% but less than 25%— 
30 points; or 

(iii) 25% or more—50 points. 
(4) Experience. The intermediary has 

actual experience in making and serv-
icing commercial loans, with a success-
ful record, for the following number of 
full years: 

(i) At least 1 but less than 3 years— 
5 points; 

(ii) At least 3 but less than 5 years— 
10 points; 

(iii) At least 5 but less than 10 
years—20 points; or 

(iv) 10 or more years—30 points. 
(5) Community representation. The 

service area is not more than 14 coun-
ties and the intermediary utilizes local 
opinions and experience by including 
community representatives on its 
board of directors or equivalent over-
sight board. For purposes of this sec-
tion, community representatives are 
people, such as civic leaders, business 
representatives, or bankers, who reside 
in the service area and are not employ-
ees of the intermediary. Points will be 
assigned as follows: 

(i) At least 10% but less than 40% of 
the board members are community rep-
resentatives—5 points; 

(ii) At least 40% but less than 75% of 
the board members are community rep-
resentatives—10 points; or 

(iii) At least 75% of the board mem-
bers are community representatives— 
15 points. 

(6) Administrative. The Administrator 
may assign up to 35 additional points 
to an application to account for the 
following items not adequately covered 
by the other priority criteria set out in 
this section. The items that may be 
considered are the amount of funds re-
quested in relation to the amount of 
need; a particularly successful business 
development record; a service area 
with no other IRP coverage; a service 
area with severe economic problems, 
such as communities that have re-
mained persistently poor over the last 
60 years or have experienced long-term 
population decline or job deterioration; 
a service area with emergency condi-
tions caused by a natural disaster or 
loss of a major industry; a work plan 
that is in accord with a strategic plan, 
particularly a plan prepared as part of 
a request for an Empowerment Zone/ 
Enterprise Community designation; or 
excellent utilization of a previous IRP 
loan. 

[63 FR 6053, Feb. 6, 1998, as amended at 70 FR 
38573, July 5, 2005; 80 FR 9912, Feb. 24, 2015] 

§§ 4274.345–4274.349 [Reserved] 

§ 4274.350 Letter of conditions. 

If the Agency is able to make the 
loan, it will provide the intermediary a 
letter of conditions listing all require-
ments for the loan. Immediately after 
reviewing the conditions and require-
ments in the letter of conditions, the 
intermediary should complete, sign and 
return the form provided by the Agen-
cy indicating the intermediary’s intent 
to meet the conditions. If certain con-
ditions cannot be met, the inter-
mediary may propose alternate condi-
tions to the Agency. The Agency loan 
approval official must concur with any 
changes made to the initially issued or 
proposed letter of conditions prior to 
acceptance. 

§§ 4274.351–4274.354 [Reserved] 

§ 4274.355 Loan approval and obli-
gating funds. 

The loan will be considered approved 
on the date the signed copy of the obli-
gation of funds document is mailed to 
the intermediary. The approving offi-
cial may request an obligation of funds 
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when available and according to the 
following: 

(a) The obligation of funds document 
may be executed by the loan approving 
official providing the intermediary has 
the legal authority to contract for a 
loan and to enter into required agree-
ments, and has signed the obligation of 
funds document. 

(b) An obligation of funds established 
for an intermediary may be transferred 
to a different (substituted) inter-
mediary provided: 

(1) The substituted intermediary is 
eligible to receive the assistance ap-
proved for the original intermediary; 

(2) The substituted intermediary 
bears a close and genuine relationship 
to the original intermediary; and 

(3) The need for and scope of the 
project and the purposes for which 
Agency IRP loan funds will be used re-
main substantially unchanged. 

§ 4274.356 Loan closing. 

(a) At loan closing, the intermediary 
must certify to the following: 

(1) No major changes have been made 
in the work plan except those approved 
in the interim by the Agency. 

(2) All requirements of the letter of 
conditions have been met. 

(3) There has been no material 
change in the intermediary nor its fi-
nancial condition since the issuance of 
the letter of conditions. If there have 
been changes, they must be explained. 
The changes may be waived, at the sole 
discretion of the Agency. 

(4) That no claim or liens of laborers, 
materialmen, contractors, subcontrac-
tors, suppliers of machinery and equip-
ment, or other parties are pending 
against the security of the inter-
mediary, and that no suits are pending 
or threatened that would adversely af-
fect the security of the intermediary 
when the security instruments are 
filed. 

(b) The processing officer will ap-
prove only minor changes which do not 
materially affect the project, its capac-
ity, employment, original projections, 
or credit factors. Changes in legal enti-
ties or where tax consideration are the 
reason for change will not be approved. 

§§ 4274.357–4274.360 [Reserved] 

§ 4274.361 Requests to make loans to 
ultimate recipients. 

(a) An intermediary may use re-
volved funds to make loans to ultimate 
recipients in accordance with 
§ 4274.314(b) without obtaining prior 
Agency concurrence. Prior Agency con-
currence is required when an inter-
mediary proposes to use Agency IRP 
loan funds to make a loan to an ulti-
mate recipient. 

(b) A request for Agency concurrence 
in approval of a proposed loan to an ul-
timate recipient must include: 

(1) Certification by the intermediary 
that; 

(i) The proposed ultimate recipient is 
eligible for the loan; 

(ii) The proposed loan is for eligible 
purposes; 

(iii) The proposed loan complies with 
all applicable statutes and regulations; 

(iv) The ultimate recipient is unable 
to finance the proposed project through 
commercial credit or other Federal, 
State, or local programs at reasonable 
rates and terms; and 

(v) The intermediary and its prin-
cipal officers (including immediate 
family) hold no legal or financial inter-
est or influence in the ultimate recipi-
ent, and the ultimate recipient and its 
principal officers (including immediate 
family) hold no legal or financial inter-
est or influence in the intermediary ex-
cept the interest and influence of a co-
operative member when the inter-
mediary is a cooperative; 

(2) Except for 7 CFR 1970.53 actions 
that are determined by the primary re-
cipients to not have extraordinary cir-
cumstances, required environmental 
documentation in accordance with 7 
CFR part 1970. 

(3) All comments obtained in accord-
ance with § 4274.337(a), regarding inter-
governmental consultation; 

(4) Copies of sufficient material from 
the ultimate recipient’s application 
and the intermediary’s related files, to 
allow the Agency to determine the: 

(i) Name and address of the ultimate 
recipient; 

(ii) Loan purposes; 
(iii) Interest rate and term; 
(iv) Location, nature, and scope of 

the project being financed; 
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(v) Other funding included in the 
project; and 

(vi) Nature and lien priority of the 
collateral. 

(5) Such other information as the 
Agency may request on specific cases. 

[63 FR 6053, Feb. 6, 1998, as amended at 79 FR 
31848, June 3, 2014; 81 FR 11051, Mar. 2, 2016] 

§§ 4274.362–4274.372 [Reserved] 

§ 4274.373 Appeals. 
Any appealable adverse decision 

made by the Agency which affects the 
intermediary may be appealed in ac-
cordance with USDA appeal regula-
tions found at 7 CFR part 11. 

§§ 4274.374–4274.380 [Reserved] 

§ 4274.381 Exception authority. 
The Administrator may, in indi-

vidual cases, grant an exception to any 
requirement or provision of this sub-
part which is not inconsistent with any 
applicable law, provided the Adminis-
trator determines that application of 
the requirement or provision would ad-
versely affect USDA’s interest. 

§§ 4274.382–4274.399 [Reserved] 

§ 4274.400 OMB control number. 
The reporting and recordkeeping re-

quirements contained in this regula-
tion have been approved by the Office 
of Management and Budget under the 
provisions of 44 U.S.C. chapter 35 and 
have been assigned OMB control num-
ber 0570–0021 in accordance with the 
Paperwork Reduction Act of 1995 (44 
U.S.C. 3507). 

PART 4279—GUARANTEED 
LOANMAKING 

Subpart A—General 

Sec. 
4279.1 Introduction. 
4279.2 Definitions and abbreviations. 
4279.3–4279.14 [Reserved] 
4279.15 Exception authority. 
4279.16 Appeals. 
4279.17–4279.28 [Reserved] 
4279.29 Eligible lenders. 
4279.30 Lenders’ functions and responsibil-

ities. 
4279.31–4279.43 [Reserved] 
4279.44 Access to records. 
4279.45–4279.58 [Reserved] 

4279.59 Environmental requirements. 
4279.60 Civil rights impact analysis. 
4279.61 Equal Credit Opportunity Act. 
4279.62–4279.70 [Reserved] 
4279.71 Public bodies and nonprofit corpora-

tions. 
4279.72 Conditions of guarantee. 
4279.73–4279.74 [Reserved] 
4279.75 Sale or assignment of guaranteed 

loan. 
4279.76 [Reserved] 
4279.77 Minimum retention. 
4279.78 Repurchase from holder. 
4279.79–4279.83 [Reserved] 
4279.84 Replacement of document. 
4279.85–4279.99 [Reserved] 
4279.100 OMB control number. 

Subpart B—Business and Industry Loans 

4279.101 Introduction. 
4279.102 Definitions and abbreviations. 
4279.103 Exception authority. 
4279.104 Appeals. 
4279.105–4279.107 [Reserved] 
4279.108 Eligible borrowers. 
4279.109–4279.112 [Reserved] 
4279.113 Eligible uses of funds. 
4279.114 [Reserved] 
4279.115 Cooperative stock/cooperative eq-

uity. 
4279.116 New Markets Tax Credit program. 
4279.117 Ineligible purposes and entity 

types. 
4279.118 [Reserved] 
4279.119 Loan guarantee limits. 
4279.120 Fees and charges. 
4279.121–4279.124 [Reserved] 
4279.125 Interest rates. 
4279.126 Loan terms. 
4279.127–4279.130 [Reserved] 
4279.131 Credit quality. 
4279.132 Personal and corporate guarantees. 
4279.133–4279.135 [Reserved] 
4279.136 Insurance. 
4279.137 Financial statements. 
4279.138–4279.143 [Reserved] 
4279.144 Appraisals. 
4279.145–4279.149 [Reserved] 
4279.150 Feasibility studies. 
4279.151–4279.160 [Reserved] 
4279.161 Filing preapplications and applica-

tions. 
4279.162–4279.164 [Reserved] 
4279.165 Evaluation of application. 
4279.166 Loan priority scoring. 
4279.167 Planning and performing develop-

ment. 
4279.168 Timeframe for processing applica-

tions. 
4279.169–4279.172 [Reserved] 
4279.173 Loan approval and obligating funds. 
4279.174 Transfer of lenders. 
4279.175–4279.179 [Reserved] 
4279.180 Changes in borrower. 
4279.181 Conditions precedent to issuance of 

the Loan Note Guarantee. 
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4279.182–4279.186 [Reserved] 
4279.187 Refusal to execute Loan Note Guar-

antee. 
4279.188–4279.199 [Reserved] 
4279.200 OMB control number. 

Subpart C—Biorefinery, Renewable Chem-
ical, and Biobased Product Manufac-
turing Assistance Loans 

GENERAL 

4279.201 Purpose and scope. 
4279.202 Definitions and abbreviations. 
4279.203 Exception authority. 
4279.204 Appeals. 
4279.205 Prohibition under Agency pro-

grams. 
4279.206 Agency representation. 
4279.207 [Reserved] 

ELIGIBILITY REQUIREMENTS 

4279.208 Lender eligibility requirements. 
4279.209 Borrower eligibility requirements. 
4279.210 Project eligibility requirements. 
4279.211–4279.213 [Reserved] 

LENDER FUNCTIONS AND RESPONSIBILITIES 

4279.214 General functions and responsibil-
ities. 

4279.215 Credit evaluation. 
4279.216 Environmental responsibilities. 
4279.217 Oversight and monitoring. 
4279.218–4279.219 [Reserved] 

CONDITIONS OF GUARANTEE 

4279.220 General conditions of guarantee. 
4279.221 Rights and liabilities. 
4279.222 Payments. 
4279.223 Sale or assignment of guaranteed 

loan. 
4279.224 Minimum retention. 
4279.225 Repurchase from Holder. 
4279.226 Replacement of document. 
4279.227 Equal Credit Opportunity Act. 
4279.228–4279.230 [Reserved] 

LOAN PROCESSING 

4279.231 Fees. 
4279.232 Guaranteed loan funding. 
4279.233 Interest rates. 
4279.234 Terms of loan. 
4279.235 Collateral. 
4279.236–4279.242 [Reserved] 
4279.243 Insurance. 
4279.244 Appraisals. 
4279.245 Personal and corporate guarantees. 
4279.246–4279.255 [Reserved] 
4279.256 Construction planning and per-

forming development. 
4279.257–4279.258 [Reserved] 
4279.259 Borrower responsibilities. 

APPLICATIONS 

4279.260 Guarantee applications—general. 

4279.261 Application for loan guarantee con-
tent. 

4279.262–4279.264 [Reserved] 
4279.265 Guarantee application processing. 
4279.266 Guarantee application scoring. 
4279.267 Selecting guarantee applications. 
4279.268–4279.277 [Reserved] 
4279.278 Loan approval and obligating funds. 
4279.279 Transfer of Lenders. 
4279.280 Changes in Borrowers. 
4279.281 Conditions precedent to issuance of 

Loan Note Guarantee. 
4279.282 [Reserved] 
4279.283 Refusal to execute Loan Note Guar-

antee. 
4279.284–4279.289 [Reserved] 
4279.290 Requirements after Project con-

struction. 
4279.291–4279.299 [Reserved] 
4279.300 OMB control number. 

AUTHORITY: 5 U.S.C. 301; and 7 U.S.C. 1989. 

SOURCE: 61 FR 67633, Dec. 23, 1996, unless 
otherwise noted. 

Subpart A—General 

SOURCE: 81 FR 35997, June 3, 2016, unless 
otherwise noted. 

§ 4279.1 Introduction. 

(a) This subpart contains general reg-
ulations for making and servicing Busi-
ness and Industry (B&I) loans guaran-
teed by the Agency and applies to lend-
ers, holders, borrowers, and other par-
ties involved in making, guaranteeing, 
holding, servicing, or liquidating such 
loans. This subpart is supplemented by 
subpart B of this part, which contains 
loan processing regulations, and sub-
part B of part 4287 of this chapter, 
which contains loan servicing regula-
tions. 

(b) The lender is responsible for 
ascertaining that all requirements for 
making, securing, servicing, and col-
lecting the loan are complied with. 

(c) Whether specifically stated or 
not, whenever Agency approval is re-
quired, it must be in writing. Copies of 
all forms and regulations referenced in 
this subpart may be obtained from any 
Agency office and from the USDA 
Rural Development Web site at http:// 
www.rd.usda.gov/publications. Whenever 
a form is designated in this subpart, it 
is initially capitalized and its reference 
includes predecessor and successor 
forms, if applicable. 
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§ 4279.2 Definitions and abbreviations. 
(a) Definitions. The following defini-

tions apply to this subpart: 
Administrator. The Administrator of 

Rural Business–Cooperative Service 
within the Rural Development mission 
area of the U.S. Department of Agri-
culture. 

Affiliate. An entity that is related to 
another entity by owning shares or 
having an interest in the entity, by 
common ownership, or by any means of 
control. 

Agency. The Rural Business-Coopera-
tive Service or successor Agency as-
signed by the Secretary of Agriculture 
to administer the B&I Guaranteed 
Loan Program. References to the Na-
tional or State Office should be read as 
prefaced by ‘‘Agency’’ or ‘‘Rural Devel-
opment’’ as applicable. 

Agricultural production. The breeding, 
raising, feeding, or housing of livestock 
for fiber or food for human consump-
tion and the cultivation, growing, or 
harvesting of crops. 

Annual renewal fee. The annual re-
newal fee is a fee that is paid once a 
year by the lender and is required to 
maintain the enforceability of the 
Loan Note Guarantee. 

Appraisal surplus. The difference be-
tween the fair market value of an asset 
and its depreciated book value when 
the fair market value is higher. 

Arm’s-length transaction. A trans-
action between ready, willing, and able 
disinterested parties that are not affili-
ated with or related to each other and 
have no security, monetary, or stock-
holder interest in each other. 

Assignment Guarantee Agreement. 
Form RD 4279–6, ‘‘Assignment Guar-
antee Agreement,’’ is the signed agree-
ment among the Agency, the lender, 
and the holder containing the terms 
and conditions of an assignment of a 
guaranteed portion of a loan, using the 
single note system. 

Bankruptcy Code. The provisions of 
title 11 of the United States Code or 
any successor statute. 

Biofuel. A fuel derived from Renew-
able Biomass. 

Bond. A form of debt security in 
which the authorized issuer (borrower) 
owes the bond holder (lender) a debt 
and is obligated to repay the principal 
and interest (coupon) at a later date(s) 

(maturity). An explanation of the type 
of bond and other bond stipulations 
must be attached to the bond issuance. 

Borrower. The person that borrows, or 
seeks to borrow, money from the lend-
er, including any party liable for the 
loan except for guarantors. 

Certificate of Incumbency and Signa-
ture. Form RD 4279–7, ‘‘Certificate of 
Incumbency and Signature,’’ is used to 
validate authenticity of Agency rep-
resentatives’ signatures on Forms RD 
4279–4, 4279–5, and 4279–6. 

Collateral. The asset(s) pledged by the 
borrower to secure the loan. 

Commercially available. A system that 
has a proven operating history for at 
least 1 year specific to the proposed ap-
plication. Such a system is based on es-
tablished design and installation proce-
dures and practices. Professional serv-
ice providers, trades, large construc-
tion equipment providers, and labor are 
familiar with installation procedures 
and practices. Proprietary and the bal-
ance of system equipment and spare 
parts are readily available, and service 
is readily available to properly main-
tain and operate the system. An estab-
lished warranty exists for major parts 
and labor. If the system is currently 
commercially available only outside of 
the United States, authoritative evi-
dence of the foreign operating history, 
performance, and reliability is required 
in order to address the proven oper-
ating history. 

Conditional Commitment. Form RD 
4279–3, ‘‘Conditional Commitment,’’ is 
the Agency’s notice to the lender that 
the loan guarantee it has requested is 
approved subject to the completion of 
all conditions and requirements set 
forth by the Agency and outlined in 
the attachment to the Conditional 
Commitment. 

Conflict of interest. A situation in 
which a person has competing personal, 
professional, or financial interests that 
prevents the person from acting impar-
tially. 

Cooperative organization. An entity 
that is legally chartered as a coopera-
tive or an entity that is not legally 
chartered as a cooperative but is owned 
and operated for the benefit of its 
members, with returns of residual 
earnings paid to such members on the 
basis of patronage. 
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Debt Collection Improvement Act. The 
Debt Collection Improvement Act of 
1996, 31 U.S.C. 3701 et seq. requires that 
any monies that are payable or may 
become payable from the United States 
under contracts and other written 
agreements to any person not an agen-
cy or subdivision of a State or local 
government may be subject to certain 
collection options, such as administra-
tive offset, for a delinquent debt the 
person owes to the United States. 

Default. The condition that exists 
when a borrower is not in compliance 
with the promissory note, the loan 
agreement, or other documents relat-
ing to the loan. Default could be a 
monetary or non-monetary default. 

Deficiency judgment. A monetary 
judgment rendered by a court of com-
petent jurisdiction after foreclosure 
and liquidation of all collateral secur-
ing the loan. 

Delinquency. A loan for which a 
scheduled loan payment is more than 
30 days past due and cannot be cured 
within 30 days. 

Energy projects. Commercially avail-
able projects that generate energy or 
power or projects that produce biofuel. 
Projects that have energy outputs that 
are a by-product of operations or that 
the Agency otherwise determines is not 
an energy project are not subject to 
the increased equity requirement for 
energy projects required by 
§ 4279.131(d)(1). 

Existing business. A business that has 
been in operation for at least 1 full 
year. Mergers or changes in the busi-
ness name or legal type of entity of a 
business that has been in operation for 
at least 1 full year are considered to be 
existing businesses as long as there is 
not a significant change in operations. 
Newly-formed entities that are buying 
existing businesses will be considered 
an existing business as long as the 
business being bought remains in oper-
ation and there is no significant 
change in operations. 

Existing lender debt. A debt owed by a 
borrower to the same lender that is ap-
plying for or has received the Agency 
guarantee. 

Fair market value. The price that 
could reasonably be expected for an 
asset in an arm’s-length transaction 
between a willing buyer and a willing 

seller under ordinary economic and 
business conditions. 

Future recovery. Funds collected by 
the lender after a final loss claim is 
processed. 

High impact business development in-
vestment. A business that scores at 
least 25 points under § 4279.166(b)(4). 

High-priority project. A project that 
scores more than 50 percent of the pri-
ority points available under 
§ 4279.166(b)(1) through (5). 

Holder. A person, other than the lend-
er, who owns all or part of the guaran-
teed portion of the loan with no serv-
icing responsibilities. When the single 
note option is used and the lender as-
signs a part of the guaranteed note to 
an assignee, the assignee becomes a 
holder only when the Agency receives 
notice and the transaction is com-
pleted through the use of the Assign-
ment Guarantee Agreement. 

Immediate family. Individuals who live 
in the same household or who are 
closely related by blood, marriage, or 
adoption, such as a spouse, domestic 
partner, parent, child, sibling, aunt, 
uncle, grandparent, grandchild, niece, 
nephew, or cousin. 

In-house expenses. Expenses associ-
ated with activities that are routinely 
the responsibility of a lender’s internal 
staff or its agents. In-house expenses 
include, but are not limited to, em-
ployees’ salaries, staff lawyers, travel, 
and overhead. 

Interest. A fee paid by a borrower to 
the lender as a form of compensation 
for the use of money. When money is 
borrowed, interest is paid as a fee over 
a certain period of time (typically 
months or years) to the lender as a per-
centage of the principal amount owed. 
The term interest does not include de-
fault or penalty interest or late pay-
ment fees or charges. 

Interim financing. A temporary or 
short-term loan made with the clear 
intent when the loan is made that it 
will be repaid through another loan 
that provides permanent financing. In-
terim financing is frequently used to 
pay construction and other costs asso-
ciated with a planned project, with per-
manent financing to be obtained after 
project completion. 

Lender. The eligible lender approved 
by the Agency to make, service, and 
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collect the Agency guaranteed loan 
that is subject to this subpart. Agency 
approval of the lender will be evidenced 
by an outstanding Form RD 4279–4, 
‘‘Lender’s Agreement,’’ between the 
Agency and the lender. 

Lender’s Agreement. Form RD 4279–4, 
‘‘Lender’s Agreement,’’ or predecessor 
form, between the Agency and the 
lender setting forth the lender’s loan 
responsibilities. 

Liquidation expenses. Costs directly 
associated with the liquidation of col-
lateral, including preparing collateral 
for sale (e.g., repairs and transport) and 
conducting the sale (e.g., advertising, 
public notices, auctioneer expenses, 
and foreclosure fees). Liquidation ex-
penses do not include in-house ex-
penses. Legal/attorney fees are consid-
ered liquidation expenses provided that 
the fees are reasonable, as determined 
by the Agency, and cover legal issues 
pertaining to the liquidation that 
could not be properly handled by the 
lender and its in-house counsel. 

Loan agreement. The agreement be-
tween the borrower and lender con-
taining the terms and conditions of the 
loan and the responsibilities of the bor-
rower and lender. 

Loan classification. The process by 
which loans are examined and cat-
egorized by degree of potential loss in 
the event of default. 

Loan Note Guarantee. Form RD 4279–5, 
‘‘Loan Note Guarantee,’’ issued and ex-
ecuted by the Agency, containing the 
terms and conditions of the guarantee. 

Loan packager. A person, other than 
the applicant borrower or lender, that 
prepares a loan application package. 

Loan service provider. A person, other 
than the lender of record, that provides 
loan servicing activities to the lender. 

Loan-to-discounted value. The ratio of 
the dollar amount of a loan to the dis-
counted dollar value of the collateral 
pledged as security for the loan. 

Loan-to-value. The ratio of the dollar 
amount of a loan to the dollar value of 
the collateral pledged as security for 
the loan. 

Local government. A county, munici-
pality, town, township, village, or 
other unit of general government, in-
cluding tribal governments, below the 
State level. 

Material adverse change. Any change 
in circumstance associated with a 
guaranteed loan, including the bor-
rower’s financial condition or collat-
eral, that, individually or in the aggre-
gate, has jeopardized, or could be rea-
sonably expected to jeopardize, loan 
performance. 

Natural resource value-added product. 
Any naturally occurring resource, in-
cluding agricultural resources, that is 
processed to add value or to generate 
renewable energy from a natural re-
source. 

Negligent loan origination. The failure 
of a lender to perform those services 
that a reasonably prudent lender would 
perform in originating its own port-
folio of loans that are not guaranteed. 
The term includes the concepts of fail-
ure to act, not acting in a timely man-
ner, or acting in a manner contrary to 
the manner in which a reasonably pru-
dent lender would act. 

Negligent loan servicing. The failure of 
a lender to perform those services that 
a reasonably prudent lender would per-
form in servicing (including liquidation 
of) its own portfolio of loans that are 
not guaranteed. The term includes the 
concepts of failure to act, not acting in 
a timely manner, or acting in a manner 
contrary to the manner in which a rea-
sonably prudent lender would act. 

New business. A startup or otherwise 
new business that has been in oper-
ation for less than 1 full year. New 
businesses include newly-formed enti-
ties leasing space or building ground- 
up facilities, even if the owners of the 
new or startup business own affiliated 
businesses doing the same kind of busi-
ness. 

Parity. A lien position whereby two 
or more lenders share a security inter-
est of equal priority in collateral. In 
the event of default, each lender will be 
affected on an equal basis. 

Participation. Sale of an interest in a 
loan by the lead lender to one or more 
participating lenders wherein the lead 
lender retains the note, collateral se-
curing the note, and all responsibility 
for managing and servicing the loan. 
Participants are dependent upon the 
lead lender for protection of their in-
terests in the loan. The relationship is 
typically formalized by a participation 
agreement. The participants and the 
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borrower have no rights or obligations 
to one another. 

Person. An individual or entity. 
Poverty. A community or area (in-

cluding a county, city, or equivalent 
such as parish, borough, municipio, or 
census designated place) where at least 
20 percent of the population have in-
come below the poverty line. 

Pro rata. On a proportional basis. 
Promissory note. Evidence of debt with 

stipulated repayment terms. ‘‘Note’’ or 
‘‘promissory note’’ shall also be con-
strued to include ‘‘Bond’’ or other evi-
dence of debt, where appropriate. 

Protective advances. Advances made 
by the lender for the purpose of pre-
serving and protecting the collateral 
where the debtor has failed to, and will 
not or cannot, meet its obligations to 
protect or preserve collateral. Protec-
tive advances include, but are not lim-
ited to, advances affecting the collat-
eral made for property taxes, rent, haz-
ard and flood insurance premiums, and 
annual assessments. Legal/attorney 
fees are not a protective advance. 

Public body. A municipality, county, 
or other political subdivision of a 
State; a special purpose district; an In-
dian tribe on a Federal or State res-
ervation or other federally-recognized 
Indian tribe; or an organization con-
trolled by any of the above. 

Renewable biomass. (1) Materials, pre- 
commercial thinnings, or invasive spe-
cies from National Forest System land 
or public lands (as defined in section 
103 of the Federal Land Policy and 
Management Act of 1976 (43 U.S.C. 
1702)) that: 

(i) Are by-products of preventive 
treatments that are removed to reduce 
hazardous fuels; to reduce or contain 
disease or insect infestation; or to re-
store ecosystem health; 

(ii) Would not otherwise be used for 
higher-value products; and 

(iii) Are harvested in accordance with 
applicable law and land management 
plans and the requirements for old- 
growth maintenance, restoration, and 
management direction of paragraphs 
(2), (3), and (4) of subsection (e) of sec-
tion 102 of the Healthy Forests Res-
toration Act of 2003 (16 U.S.C. 6512) and 
large-tree retention of subsection (f) of 
that section; or 

(2) Any organic matter that is avail-
able on a renewable or recurring basis 
from non-Federal land or land belong-
ing to an Indian or Indian Tribe that is 
held in trust by the United States or 
subject to a restriction against alien-
ation imposed by the United States, in-
cluding: 

(i) Renewable plant material, includ-
ing feed grains; other agricultural com-
modities; other plants and trees; and 
algae; and 

(ii) Waste material, including crop 
residue; other vegetative waste mate-
rial (including wood waste and wood 
residues); animal waste and by-prod-
ucts (including fats, oils, greases, and 
manure); and food and yard waste. 

Report of loss. Form RD 449–30, 
‘‘Guaranteed Loan Report of Loss,’’ 
used by lenders when reporting a finan-
cial loss under an Agency guarantee. 

Rural Development. The mission area 
of USDA that is comprised of the Rural 
Business–Cooperative Service, the 
Rural Housing Service, and the Rural 
Utilities Service and is under the pol-
icy direction and operational oversight 
of the Under Secretary for Rural Devel-
opment. 

Spreadsheet. A table containing data 
from a series of financial statements of 
a business over a period of time. A fi-
nancial statement analysis normally 
contains spreadsheets for balance sheet 
and income statement items and in-
cludes a cash flow analysis and com-
monly used ratios. The spreadsheets 
enable a reviewer to easily scan the 
data, spot trends, and make compari-
sons. 

State. Any of the 50 States of the 
United States, the Commonwealth of 
Puerto Rico, the U.S. Virgin Islands, 
Guam, American Samoa, the Common-
wealth of the Northern Mariana Is-
lands, the Republic of Palau, the Fed-
erated States of Micronesia, and the 
Republic of the Marshall Islands. 

Subordination. An agreement among 
the lender, borrower, and Agency 
whereby lien priorities on certain as-
sets pledged to secure payment of the 
guaranteed loan will be reduced to a 
position junior to, or on parity with, 
the lien position of another loan. 
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Tangible balance sheet equity. Tangible 
equity divided by tangible assets. For-
mula: ((Assets—intangible assets)—li-
abilities)/(Assets—intangible assets) or 
(Equity—intangible assets)/(Assets—in-
tangible assets). 

Transfer and assumption. The convey-
ance by a borrower to an assuming bor-
rower of the assets, collateral, and li-
abilities of the loan in return for the 
assuming borrower’s binding promise 
to pay the outstanding debt. 

USDA Lender Interactive Network Con-
nection (LINC). The portal Web site cur-
rently at https:// 
usdalinc.sc.egov.usda.gov/ used by lend-
ers to update loan data in the Agency’s 
Guaranteed Loan System. Current 
LINC capabilities include loan closing 
and status reporting. 

Veteran. For the purposes of assign-
ing priority points, a veteran is a per-
son who is a veteran of any war, as de-
fined in title 38 U.S.C. 101(12). 

Working capital. Current assets avail-
able to support a business’ operations 
and growth. Working capital is cal-
culated as current assets less current 
liabilities. 

(b) Abbreviations. The following ab-
breviations apply to this subpart: 

B&I—Business and Industry 
CFR—Code of Federal Regulations 
DCIA—Debt Collection Improvement Act 
FDIC—Federal Deposit Insurance Corpora-

tion 
FSA—Farm Service Agency 
GAAP—Generally Accepted Accounting 

Principles of the United States 
LINC—USDA Lender Interactive Network 

Connection 
NAD—National Appeals Division 
OMB—Office of Management and Budget 
REAP—Rural Energy for America Program 
U.S.—United States of America 
USDA—U.S. Department of Agriculture 

(c) Accounting terms. Accounting 
terms not otherwise defined in this 
part shall have the definition ascribed 
to them under GAAP. 

§§ 4279.3–4279.14 [Reserved] 

§ 4279.15 Exception authority. 
The Administrator may, on a case- 

by-case basis, grant an exception to 
any requirement or provision of this 
subpart provided that such an excep-
tion is in the best financial interests of 
the Federal government. Exercise of 

this authority cannot be in conflict 
with applicable law. 

§ 4279.16 Appeals. 
Applicants, borrowers, lenders, and 

holders have appeal or review rights for 
Agency decisions made under this sub-
part, subpart B of this part, or subpart 
B of part 4287 of this chapter. Pro-
grammatic decisions based on clear 
and objective statutory or regulatory 
requirements are not appealable; how-
ever, such decisions are reviewable for 
appealability by the National Appeals 
Division (NAD). The borrower, lender, 
and holder can appeal any Agency deci-
sion that directly and adversely im-
pacts them. For an adverse decision 
that impacts the borrower, the lender 
and borrower must jointly execute a 
written request for appeal for an al-
leged adverse decision made by the 
Agency. An adverse decision that only 
impacts the lender may be appealed by 
the lender only. An adverse decision 
that only impacts the holder may be 
appealed by the holder only. A decision 
by a lender adverse to the interest of 
the borrower is not a decision by the 
Agency, whether or not concurred in 
by the Agency. Appeals will be con-
ducted by USDA NAD and will be han-
dled in accordance with 7 CFR part 11. 

§§ 4279.17–4279.28 [Reserved] 

§ 4279.29 Eligible lenders. 
An eligible lender must be domiciled 

in a State as defined in § 4279.2 or the 
District of Columbia and must not be 
debarred or suspended by the Federal 
government. If the lender is under a 
cease and desist order, or similar con-
straint, from a Federal or State agen-
cy, the lender must inform the Agency. 
The Agency will evaluate the lender’s 
eligibility on a case-by-case basis, 
given the risk of loss posed by the 
cease and desist order. The Agency will 
only approve loan guarantees for lend-
ers with adequate capital to fund and 
cover potential liquidation expenses 
for guaranteed loans it proposes to 
make and adequate experience and ex-
pertise to make, secure, service, and 
collect B&I loans. The lender must pro-
vide documentation as to its capital 
and experience in commercial lending. 
The lender and the Agency will execute 
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a Lender’s Agreement for each lender 
approved to participate in the program. 
If a valid Lender’s Agreement already 
exists, it is not necessary to execute a 
new Lender’s Agreement with each 
loan guarantee; however, a new Lend-
er’s Agreement must be executed with 
any existing lenders making new loans 
on or after August 2, 2016. The Agency 
may revoke a lender’s eligible status at 
any time for cause, including those ex-
amples cited in § 4279.29(c). 

(a) Regulated lenders. A regulated 
lender is any Federal or State char-
tered bank, or other financial institu-
tion, Farm Credit Bank, other Farm 
Credit System institution with direct 
lending authority, Bank for Coopera-
tives, Savings and Loan Association, 
Savings Bank, or mortgage company 
that is part of a bank-holding com-
pany. These entities must be subject to 
credit examination and supervision by 
either an agency of the United States 
or a State. Eligible lenders may also 
include the National Rural Utilities 
Cooperative Finance Corporation and 
credit unions provided that they are 
subject to credit examination and su-
pervision by either the National Credit 
Union Administration or a State agen-
cy. 

(b) Non-regulated lenders. The Agency 
may consider an applicant lender that 
does not meet the criteria of paragraph 
(a) of this section for eligibility to be-
come a guaranteed lender for a 3-year 
period provided that the Agency deter-
mines that the applicant lender has the 
legal authority to operate a lending 
program and sufficient lending exper-
tise and financial strength to operate a 
successful lending program. When the 
applicant lender is a multi-tiered enti-
ty, it will be considered in its entirety. 
Insurance companies (formerly in-
cluded as traditional lenders) and non- 
regulated lenders (formerly known as 
other lenders) previously approved as 
guaranteed lenders prior to August 2, 
2016 must reapply to become an ap-
proved non-regulated lender in order to 
originate new guaranteed loans. How-
ever, both insurance companies and 
non-regulated lenders that have exe-
cuted a Lender’s Agreement must con-
tinue to service the guaranteed loans 
in their portfolios in accordance with 
that agreement. 

(1) In order to become an eligible 
lender, non-regulated lenders must: 

(i) Have been making commercial 
loans for at least 5 years; 

(ii) Have a record of successfully 
making at least 10 commercial loans 
annually totaling at least $1 million 
for each of the last 5 years, with lend-
er’s delinquent commercial loan port-
folio over this period not exceeding (a) 
6 percent of all commercial loans made 
and (b) 3 percent in commercial loan 
losses (based on the original principal 
loan amount); 

(iii) Have and maintain tangible bal-
ance sheet equity of at least 10 percent 
of tangible assets and sufficient funds 
available to disburse the guaranteed 
loans it proposes to approve within the 
first 6 months of being approved as a 
guaranteed lender; 

(iv) Have and maintain a line of cred-
it issued by a regulated lender that is 
acceptable to the Agency; 

(v) Agree to establish and maintain 
an Agency approved loss reserve equal 
to 3 percent of each B&I loan closed 
and agree to increase the loss reserve 
for anticipated losses as required by 
the Agency; 

(vi) Have adequate policies and pro-
cedures to ensure that internal credit 
controls provide adequate loanmaking 
and servicing guidance; and 

(vii) Have undergone a credit exam-
ination at its own expense from a rec-
ognized independent reviewer accept-
able to the Agency. The applicant lend-
er should consult with the Agency 
prior to receiving an examination to 
ensure the examiner will be acceptable. 

(2) A non-regulated lender that wish-
es consideration to become a guaran-
teed lender must submit a request in 
writing to the Agency. The Agency will 
notify the prospective lender whether 
the lender’s request for eligibility is 
approved or rejected. If rejected, the 
Agency will notify the prospective 
lender, in writing, of the reasons for 
the rejection. The lender must include 
in its written request the following: 

(i) An audited financial statement 
not more than 1 year old that evi-
dences the lender has the required tan-
gible balance sheet equity and the re-
sources to successfully meet its respon-
sibilities; 
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(ii) A copy of any license, charter, or 
other evidence of authority to engage 
in the proposed loanmaking and serv-
icing activities. If licensing by the 
State is not required, an attorney’s 
opinion stating that licensing is not re-
quired and that the entity has the legal 
authority to engage in the proposed 
loanmaking and servicing activities 
must be submitted; 

(iii) Information on lending experi-
ence, including length of time in the 
lending business; range and volume of 
lending and servicing activity, includ-
ing a list of the industries for which it 
has provided financing; status of its 
loan portfolio, including a list of loans 
in the portfolio with each loan’s cur-
rent loan classification code and delin-
quency and loss rates as outlined in 
§ 4279.29(b)(1)(ii); experience of manage-
ment and loan officers; sources of funds 
for the proposed loans; office location 
and proposed lending area; an estimate 
of the number and size of guaranteed 
loan applications the lender will de-
velop; and proposed rates and fees, in-
cluding loan origination, loan prepara-
tion, and servicing fees; 

(iv) A copy of the examination re-
quired under paragraph (b)(1)(vii) of 
this section; and 

(v) Documentation as to how the 
lender will fulfill the requirements of 
§ 4279.30. 

(3) Non-regulated lenders must sub-
mit audited financial statements to the 
Agency annually for monitoring pur-
poses. 

(4) Renewal of eligible lender status 
to continue making B&I loans is not 
automatic. Eligible lender status will 
lapse 3 years from the date of Agency 
approval and execution of the Lender’s 
Agreement unless the lender obtains a 
renewal. A lender whose eligible status 
has lapsed must continue to service 
any outstanding loans guaranteed 
under this part but may not submit re-
quests for new loan guarantees. Lend-
ers whose eligibility has lapsed may 
file a subsequent request under this 
subsection. Lenders requesting renewal 
must complete and execute a new 
Lender’s Agreement, along with a writ-
ten update of the eligibility criteria re-
quired by this section for approval. 
Lenders requesting renewal must re-
submit the information required by 

paragraph (b)(2) of this section and 
must address how the lender is com-
plying with each of the required cri-
teria described in paragraph (b)(1) of 
this section. The written update of the 
eligibility criteria must also include 
any change in the persons designated 
to process and service Agency guaran-
teed loans or change in the operating 
methods used in the processing and 
servicing of loans since the original or 
last renewal date of eligible lender sta-
tus. The lender must provide this infor-
mation to the Agency at least 60 days 
prior to the expiration of the existing 
agreement to be assured of a timely re-
newal. 

(c) Revocation of eligible lender status. 
The Agency may revoke a lender’s sta-
tus at any time for cause. Cause for re-
voking eligible status includes: 

(1) Failure to maintain status as an 
eligible lender as set forth in § 4279.29 of 
this subpart; 

(2) Knowingly submitting false infor-
mation when requesting a guarantee or 
basing a guarantee request on informa-
tion known to be false or which the 
lender should have known to be false; 

(3) Making a guaranteed loan with 
deficiencies that may cause losses not 
to be covered by the Loan Note Guar-
antee, such as negligent loan origina-
tion; 

(4) Conviction of the lender or its of-
ficers for criminal acts in connection 
with any loan transaction whether or 
not the loan was guaranteed by the 
Agency; 

(5) Violation of usury laws in connec-
tion with any loan transaction whether 
or not the loan was guaranteed by the 
Agency; 

(6) Failure to obtain and maintain 
the required security for any loan 
guaranteed by the Agency; 

(7) Using loan funds guaranteed by 
the Agency for purposes other than 
those specifically approved by the 
Agency in the Conditional Commit-
ment or amendment thereof in accord-
ance with § 4279.173(b); 

(8) Violation of any term of the Lend-
er’s Agreement; 

(9) Failure to correct any Agency- 
cited deficiency in loan documents in a 
timely manner; 
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(10) Failure to submit reports re-
quired by the Agency in a timely man-
ner; 

(11) Failure to process Agency guar-
anteed loans as would a reasonably 
prudent lender; 

(12) Failure to provide for adequate 
construction planning and monitoring 
in connection with any loan to ensure 
that the project will be completed with 
the available funds and, once com-
pleted, will be suitable for the bor-
rower’s needs; 

(13) Repetitive recommendations for 
servicing actions or guaranteed loans 
with marginal or substandard credit 
quality or that do not comply with 
Agency requirements; 

(14) Negligent loan origination; 
(15) Negligent loan servicing; 
(16) Failure to conduct any approved 

liquidation of a loan guaranteed by the 
Agency or its predecessors in a timely 
and effective manner and in accordance 
with the approved liquidation plan; or 

(17) Violation of applicable non-
discrimination law, including, but not 
limited to, statutes, regulations, USDA 
Departmental Regulations, the USDA 
Non-Discrimination Statement, and 
the Equal Credit Opportunity Act. 
USDA’s Non-Discrimination Statement 
is located at the following Web 
site:http://www.usda.gov/wps/portal/usda/
usdahome?navtype=
FT&navid=NONlDISCRIMINATION. 

(d) Debarment of lender. The Agency 
may debar a lender in addition to the 
revocation of the lender’s status. 

[81 FR 35997, June 3, 2016, as amended at 81 
FR 54477, Aug. 16, 2016] 

§ 4279.30 Lenders’ functions and re-
sponsibilities. 

(a) General. (1) Lenders have the pri-
mary responsibility for the successful 
delivery of the guaranteed loan pro-
gram. Any action or inaction on the 
part of the Agency does not relieve the 
lender of its responsibilities to origi-
nate and service the loan guaranteed 
under this subpart, subpart B of this 
part, and subpart B of part 4287 of this 
chapter. Lenders may contract for 
services but are ultimately responsible 
for underwriting, loan origination, loan 
servicing, and compliance with all 
Agency regulations. No person may act 
as, or work for, both a loan packager 

and loan service provider on the same 
guaranteed loan. All lenders obtaining 
or requesting a loan guarantee are re-
sponsible for: 

(i) Processing applications for guar-
anteed loans; 

(ii) Developing and maintaining ade-
quately documented loan files, which 
must be maintained for at least 3 years 
after any final loss has been paid; 

(iii) Recommending only loan pro-
posals that are eligible and financially 
feasible; 

(iv) Properly closing the loan and ob-
taining valid evidence of debt and col-
lateral in accordance with sound lend-
ing practices prior to disbursing loan 
proceeds; 

(v) Keeping an inventory accounting 
of all collateral items and reconciling 
the inventory of all collateral sold dur-
ing loan servicing, including liquida-
tion; 

(vi) Monitoring construction and op-
eration; 

(vii) Distributing loan funds; 
(viii) Servicing guaranteed loans in a 

prudent manner, including liquidation 
if necessary; 

(ix) Reporting all conflicts of inter-
est, or appearances thereof, to the 
Agency; 

(x) Following Agency regulations and 
agreements; and 

(xi) Obtaining Agency approvals or 
concurrence as required. 

(2) This subpart, subpart B of this 
part, and subpart B of part 4287 of this 
chapter contain the regulations for 
this program, including the lenders’ re-
sponsibilities. If a lender fails to com-
ply with these requirements, the Agen-
cy may reduce any loss payment in ac-
cordance with the applicable regula-
tions. 

(b) Credit evaluation. The lender must 
analyze all credit factors associated 
with each proposed loan and apply its 
professional judgment to determine 
that the credit factors, considered in 
combination, ensure loan repayment. 
The lender must have an adequate un-
derwriting process to ensure that loans 
are reviewed by persons other than the 
originating officer, and there must be 
good credit documentation procedures. 
The Agency will only issue guarantees 
for loans that are sound and have rea-
sonable assurance of repayment. The 
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Agency will not issue guarantees for 
marginal or substandard loans. 

(c) Environmental responsibilities. 
Lenders are responsible for becoming 
familiar with Federal environmental 
requirements; considering, in consulta-
tion with the prospective borrower, the 
potential environmental impacts of 
their proposals at the earliest planning 
stages; and developing proposals that 
minimize the potential to adversely 
impact the environment. 

(1) Lenders must assist the borrower 
in providing details of the project’s im-
pact on the environment and historic 
properties in accordance with 7 CFR 
part 1970, ‘‘Environmental Policies and 
Procedures,’’ (or successor regulation), 
when applicable; assist in the collec-
tion of additional data when the Agen-
cy needs such data to complete its en-
vironmental review of the proposal; 
and assist in the resolution of environ-
mental problems. 

(2) Lenders must ensure the borrower 
has: 

(i) Provided the necessary environ-
mental information to enable the 
Agency to undertake its environmental 
review process in accordance with 7 
CFR part 1970, ‘‘Environmental Poli-
cies and Procedures,’’ or successor reg-
ulation, including the provision of all 
required Federal, State, and local per-
mits; 

(ii) Complied with any mitigation 
measures required by the Agency; and 

(iii) Not taken any actions or in-
curred any obligations with respect to 
the proposed project that will either 
limit the range of alternatives to be 
considered during the Agency’s envi-
ronmental review process or that will 
have an adverse effect on the environ-
ment. 

(3) Lenders must alert the Agency to 
any environmental issues related to a 
proposed project or items that may re-
quire extensive environmental review. 

§§ 4279.31–4279.43 [Reserved] 

§ 4279.44 Access to records. 
The lender must permit representa-

tives of the Agency (or other agencies 
of the United States) to inspect and 
make copies of any records of the lend-
er pertaining to Agency guaranteed 
loans during regular office hours of the 

lender or at any other time upon agree-
ment between the lender and the Agen-
cy. In addition, the lender must cooper-
ate fully with Agency oversight and 
monitoring of all lenders involved in 
any manner with any guarantee to en-
sure compliance with this subpart, sub-
part B of this part, and subpart B of 
part 4287 of this chapter. Such over-
sight and monitoring will include, but 
is not limited to, reviewing lender 
records and meeting with lenders in ac-
cordance with subpart B of part 4287 of 
this chapter. 

§§ 4279.45–4279.58 [Reserved] 

§ 4279.59 Environmental requirements. 
The Agency is responsible for ensur-

ing that the requirements of the Na-
tional Environmental Policy Act of 
1969 (under 40 CFR part 1500) and re-
lated compliance actions, such as Sec-
tion 106 of the National Historic Pres-
ervation Act (under 36 CFR part 800) 
and Section 7 of the Endangered Spe-
cies Act, are met and will complete the 
appropriate level of environmental re-
view in accordance with 7 CFR part 
1970, ‘‘Environmental Policies and Pro-
cedures,’’ or successor regulation. Be-
cause development of the loan applica-
tion occurs simultaneously with devel-
opment of the environmental review, 
applicants, including lenders and bor-
rowers, must not take any actions or 
incur any obligations that would either 
limit the range of alternatives to be 
considered in the environmental review 
or that would have an adverse effect on 
the environment. Satisfactory comple-
tion of the environmental review proc-
ess must occur prior to issuance of the 
Conditional Commitment to the lend-
er. 

§ 4279.60 Civil rights impact analysis. 
Issuance of a Conditional Commit-

ment is conditioned on the Agency 
being able to satisfactorily complete a 
civil rights impact analysis. 

§ 4279.61 Equal Credit Opportunity 
Act. 

In accordance with the Equal Credit 
Opportunity Act (15 U.S.C. 1691 et seq.), 
with respect to any aspect of a credit 
transaction, neither the lender nor the 
Agency will discriminate against any 
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applicant on the basis of race, color, re-
ligion, national origin, sex, marital 
status, or age (providing the applicant 
has the capacity to contract), or be-
cause all or part of the applicant’s in-
come derives from a public assistance 
program, or because the applicant has, 
in good faith, exercised any right under 
the Consumer Protection Act. The 
lender must comply with the require-
ments of the Equal Credit Opportunity 
Act as contained in the Federal Re-
serve Board’s Regulation implementing 
that Act (see 12 CFR part 202) prior to 
loan closing. 

§§ 4279.62–4279.70 [Reserved] 

§ 4279.71 Public bodies and nonprofit 
corporations. 

Audits will be required of any public 
body, nonprofit corporation or Indian 
Tribe that receives a guaranteed loan 
that meets the thresholds established 
by 2 CFR part 200, subpart F. Any audit 
provided by a public body, nonprofit 
corporation, or Indian Tribe required 
by this paragraph will be considered 
adequate to meet the audit require-
ments of the B&I program for that 
year. 

§ 4279.72 Conditions of guarantee. 
A loan guarantee under this part will 

be evidenced by a Loan Note Guarantee 
issued by the Agency. The provisions of 
this part and part 4287 of this chapter 
will apply to all outstanding guaran-
tees. In the event of a conflict between 
the guarantee documents and these 
regulations as they exist at the time 
the documents are executed, these reg-
ulations will control. 

(a) Full faith and credit. A guarantee 
under this part constitutes an obliga-
tion supported by the full faith and 
credit of the United States and is in-
contestable except for fraud or mis-
representation of which a lender or 
holder has actual knowledge at the 
time it becomes such lender or holder 
or which a lender or holder participates 
in or condones. The guarantee will be 
unenforceable to the extent that any 
loss is occasioned by a provision for in-
terest on interest or default or penalty 
interest. In addition, the guarantee 
will be unenforceable by the lender to 
the extent any loss is occasioned by 

the violation of usury laws, use of loan 
proceeds for unauthorized purposes, 
negligent loan origination, negligent 
loan servicing, or failure to obtain or 
maintain the required security regard-
less of the time at which the Agency 
acquires knowledge thereof. Any losses 
occasioned will be unenforceable to the 
extent that loan funds were used for 
purposes other than those specifically 
approved by the Agency in its Condi-
tional Commitment or amendment 
thereof in accordance with § 4279.173(b). 
The Agency may for cause terminate 
or reduce the Loan Note Guarantee at 
any time. The Agency will guarantee 
payment as follows: 

(1) To any holder, 100 percent of any 
loss sustained by the holder on the 
guaranteed portion of the loan it owns 
and on interest due on such portion 
less any outstanding servicing fee. For 
those loans closed on or after August 2, 
2016, the lender or the Agency will 
issue an interest termination letter to 
the holder(s) establishing the termi-
nation date for interest accrual. The 
guarantee will not cover interest to 
any holder accruing after the greater 
of: 90 days from the date of the most 
recent delinquency effective date as re-
ported by the lender or 30 days from 
the date of the interest termination 
letter. 

(2) To the lender, subject to the pro-
visions of this part and subpart B of 
part 4287 of this chapter, the lesser of: 

(i) Any loss sustained by the lender 
on the guaranteed portion, including 
principal and interest (for loans closed 
on or after August 2, 2016, the guar-
antee will not cover note interest to 
the lender accruing after 90 days from 
the most recent delinquency effective 
date) evidenced by the notes or as-
sumption agreements and secured ad-
vances for protection and preservation 
of collateral made with the Agency’s 
authorization; or 

(ii) The guaranteed principal ad-
vanced to or assumed by the borrower 
and any interest due thereon. For loans 
closed on or after August 2, 2016, the 
guarantee will not cover note interest 
to the lender accruing after 90 days 
from the most recent delinquency ef-
fective date. 

(b) Rights and liabilities. When a guar-
anteed portion of a loan is sold to a 
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holder, the holder will succeed to all 
rights of the lender under the Loan 
Note Guarantee to the extent of the 
portion purchased. The full, legal inter-
est in the note must remain with the 
lender, and the lender will remain 
bound to all obligations under the 
Loan Note Guarantee, Lender’s Agree-
ment, and Agency program regula-
tions. A guarantee and right to require 
purchase will be directly enforceable 
by a holder notwithstanding any fraud 
or misrepresentation by the lender or 
any unenforceability of the guarantee 
by the lender, except for fraud or mis-
representation of which the holder had 
actual knowledge at the time it be-
came the holder or in which the holder 
participates in or condones. The lender 
will reimburse the Agency for any pay-
ments the Agency makes to a holder on 
the lender’s guaranteed loan that, 
under the Loan Note Guarantee, would 
not have been paid to the lender had 
the lender retained the entire interest 
in the guaranteed loan and not con-
veyed an interest to a holder. 

(c) Payments. A lender will receive all 
payments of principal and interest on 
account of the entire loan and must 
promptly remit to the holder its pro 
rata share thereof, determined accord-
ing to its respective interest in the 
loan, less only the lender’s servicing 
fee. 

§§ 4279.73–4279.74 [Reserved] 

§ 4279.75 Sale or assignment of guar-
anteed loan. 

The lender may sell all or part of the 
guaranteed portion of the loan on the 
secondary market or retain the entire 
loan. The lender must fully disburse 
and properly close a loan prior to sale 
of the note(s) on the secondary market. 
The lender cannot sell or participate 
any amount of the guaranteed or 
unguaranteed portion of the loan to 
the borrower or its parent, subsidiary, 
or affiliate or to officers, directors, 
stockholders, other owners, or mem-
bers of their immediate families. The 
lender cannot share any premium re-
ceived from the sale of a guaranteed 
loan in the secondary market with a 
loan packager or other loan service 
provider. If the lender desires to mar-
ket all or part of the guaranteed por-

tion of the loan at or subsequent to 
loan closing, such loan must not be in 
default. Lenders may use either the 
single note or multi-note system as 
outlined in paragraphs (a) and (b) of 
this section. The lender may also ob-
tain participation in the loan under its 
normal operating procedures; however, 
the lender must retain title to the 
notes if any of them are unguaranteed 
and retain the lender’s interest in the 
collateral. 

(a) Single note system. The entire loan 
is evidenced by one note, and one Loan 
Note Guarantee is issued. The lender 
must retain title to the note, retain 
the lender’s interest in the collateral, 
and retain the servicing responsibil-
ities for the guaranteed loan. When the 
loan is evidenced by one note, the lend-
er may not at a later date cause any 
additional notes to be issued. The lend-
er may assign all or part of the guaran-
teed portion of the loan to one or more 
holders by using an Assignment Guar-
antee Agreement. The lender must 
complete and execute the Assignment 
Guarantee Agreement and return it to 
the Agency for execution prior to hold-
er execution. In order to validate au-
thenticity, holders are encouraged to 
consult with the Agency. Additionally, 
a Certificate of Incumbency and Signa-
ture may be requested. The holder, 
with written notice to the lender and 
the Agency, may reassign the unpaid 
guaranteed portion of the loan, in full, 
sold under the Assignment Guarantee 
Agreement. Holders may only reassign 
the entire guaranteed portion they 
have received and cannot subdivide or 
further split the guaranteed portion of 
a loan or retain an interest strip. Upon 
notification and completion of the As-
signment Guarantee Agreement, the 
assignee shall succeed to all rights and 
obligations of the holder thereunder. 
Subsequent assignments require notice 
to the lender and Agency using any for-
mat, including that used by the Securi-
ties Industry and Financial Markets 
Association (formerly known as the 
Bond Market Association), together 
with the transfer of the original As-
signment Guarantee Agreement. The 
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Agency will neither execute a new As-
signment Guarantee Agreement to ef-
fect a subsequent reassignment nor re-
issue a duplicate Assignment Guar-
antee Agreement unless the original 
was lost, stolen, destroyed, mutilated, 
or defaced in accordance with § 4279.84. 
The Assignment Guarantee Agreement 
clearly states the percentage and cor-
responding amount of the guaranteed 
portion it represents and the lender’s 
servicing fee. A servicing fee may be 
charged by the lender to a holder and is 
calculated as a percentage per annum 
of the unpaid balance of the guaranteed 
portion of the loan assigned by the As-
signment Guarantee Agreement. The 
Agency is not and will not be a party 
to any contract between the lender and 
another party where the lender sells its 
servicing fee. The Agency will not ac-
knowledge, approve, nor have any li-
ability to any of the parties of this 
contract. 

(b) Multi-note system. Under this op-
tion, the lender may provide one note 
for the unguaranteed portion of the 
loan and no more than 10 notes for the 
guaranteed portion. All promissory 
notes must reflect the same payment 
terms. The lender must retain its in-
terest in the collateral and servicing 
responsibilities for the guaranteed 
loan. When the lender selects this op-
tion, the holder will receive one of the 
borrower’s executed notes and a Loan 
Note Guarantee. The Agency will issue 
a Loan Note Guarantee for each note, 
including the unguaranteed note, to be 
attached to each note. An Assignment 
Guarantee Agreement will not be used 
when the multi-note option is utilized. 

§ 4279.76 [Reserved] 

§ 4279.77 Minimum retention. 
The lender is required to hold in its 

own portfolio a minimum of 5 percent 
of the original total loan amount. The 
amount required to be maintained 
must be of the unguaranteed portion of 
the loan and cannot be participated to 
another. The lender may enter into no 
agreement that reduces its exposure 
below the minimum 5 percent it is re-
quired to retain in its portfolio. The 
lender may sell the remaining amount 
of the unguaranteed portion of the loan 
only through participation. 

§ 4279.78 Repurchase from holder. 

(a) Repurchase by lender. A lender has 
the option to repurchase the unpaid 
guaranteed portion of the loan from a 
holder within 30 days of written de-
mand by the holder when the borrower 
is in default not less than 60 days on 
principal or interest due on the loan; or 
when the lender has failed to remit to 
the holder its pro rata share of any 
payment made by the borrower within 
30 days of the lender’s receipt thereof. 
The repurchase by the lender must be 
for an amount equal to the unpaid 
guaranteed portion of principal and ac-
crued interest less the lender’s serv-
icing fee. The holder must concur-
rently send a copy of the demand letter 
to the Agency. The lender must accept 
an assignment without recourse from 
the holder upon repurchase. For those 
loans closed on or after August 2, 2016, 
the lender or the Agency will issue an 
interest termination letter to the hold-
er(s) establishing the termination date 
for interest accrual if the default is not 
cured. The guarantee will not cover in-
terest to any holder accruing after the 
greater of: 90 days from the date of the 
most recent delinquency effective date 
as reported by the lender or 30 days 
from the date of the interest termi-
nation letter. If, in the opinion of the 
lender, repurchase of the guaranteed 
portion of the loan is necessary to ade-
quately service the loan, the holder 
must sell the guaranteed portion of the 
loan to the lender for an amount equal 
to the unpaid principal and interest on 
such portion less the lender’s servicing 
fee. The lender must not repurchase 
from the holder for arbitrage or other 
purposes to further its own financial 
gain. Any repurchase must only be 
made after the lender obtains the 
Agency’s written approval. If the lend-
er does not repurchase the guaranteed 
portion from the holder, the Agency 
may, at its option, purchase such guar-
anteed portion for servicing purposes. 
The lender is encouraged to repurchase 
the loan to facilitate the accounting of 
funds, resolve any loan problems, and 
prevent default, where and when rea-
sonable. The benefit to the lender is 
that it may resell the guaranteed por-
tion of the loan in order to continue 
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collection of its servicing fee if the de-
fault is cured. When the lender repur-
chases the guaranteed portion from the 
secondary market for servicing pur-
poses, the lender must discontinue in-
terest accrual if Federal or State regu-
lators place the loan in non-accrual 
status if the default is not cured within 
90 days. The lender will notify the 
holder and the Agency of its decision. 

(b) Agency repurchase. (1) The lender’s 
servicing fee will stop on the date that 
interest was last paid by the borrower 
when the Agency purchases the guar-
anteed portion of the loan from a hold-
er. The lender cannot charge such serv-
icing fee to the Agency and must apply 
all loan payments and collateral pro-
ceeds received to the guaranteed and 
unguaranteed portions of the loan on a 
pro rata basis. 

(2) If the Agency repurchases 100 per-
cent of the guaranteed portion of the 
loan and becomes the holder, interest 
accrual on the loan will cease, and the 
Agency will not continue collection of 
the annual renewal fee from the lender. 

(3) If the lender does not repurchase 
the unpaid guaranteed portion of the 
loan as provided in paragraph (a) of 
this section, the Agency will purchase 
from the holder the unpaid principal 
balance of the guaranteed portion to-
gether with accrued interest to date of 
repurchase, less the lender’s servicing 
fee, within 30 days after written de-
mand to the Agency from the holder. 
For those loans closed on or after Au-
gust 2, 2016, the lender or the Agency 
will issue an interest termination let-
ter to the holder(s) establishing the 
termination date for interest accrual. 
The guarantee will not cover interest 
to any holder accruing after the great-
er of: 90 days from the date of the most 
recent delinquency effective date as re-
ported by the lender or 30 days from 
the date of the interest termination 
letter. Once the holder makes demand 
upon the Agency, the request cannot be 
rescinded. 

(4) When the guaranteed loan has 
been delinquent more than 60 days and 
no holder comes forward, the Agency 
may issue a letter to the holder(s) es-
tablishing the cutoff date for interest 
accrual. Accrued interest to be paid the 
holder will be calculated from the date 
interest was last paid on the loan with 

a cutoff date being no more than 90 
days from the date of the most recent 
delinquency effective date as reported 
by the lender. 

(5) When the lender has accelerated 
the account and holds all or a portion 
of the guaranteed loan, an estimated 
loss claim (loan in the liquidation 
process) must be filed by the lender 
with the Agency within 60 days. Ac-
crued interest paid to the lender will be 
calculated from the date interest was 
last paid on the loan with a cutoff date 
being no more than 90 days from the 
most recent delinquency effective date 
as reported by the lender. 

(6) The holder’s demand to the Agen-
cy must include a copy of the written 
demand made upon the lender. The 
holder must also include evidence of its 
right to require payment from the 
Agency. Such evidence must consist of 
either the original of the Loan Note 
Guarantee properly endorsed to the 
Agency or the original of the Assign-
ment Guarantee Agreement properly 
assigned to the Agency without re-
course, including all rights, title, and 
interest in the loan. When the single- 
note system is utilized and the initial 
holder has sold its interest, the current 
holder must present the original As-
signment Guarantee Agreement and an 
original of each Agency-approved reas-
signment document in the chain of 
ownership, with the latest reassign-
ment being assigned to the Agency 
without recourse, including all rights, 
title, and interest in the guarantee. 
The holder must include in its demand 
the amount due, including unpaid prin-
cipal, unpaid interest to date of de-
mand, and interest subsequently accru-
ing from date of demand to proposed 
payment date. The Agency will be sub-
rogated to all rights of the holder. 

(7) Upon request by the Agency, the 
lender must promptly furnish a current 
statement certified by an appropriate 
authorized officer of the lender of the 
unpaid principal and interest then 
owed by the borrower on the loan and 
the amount then owed to any holder, 
along with the information necessary 
for the Agency to determine the appro-
priate amount due the holder. Any dis-
crepancy between the amount claimed 
by the holder and the information sub-
mitted by the lender must be resolved 
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between the lender and the holder be-
fore payment will be approved. Such 
conflict will suspend the running of the 
30-day payment requirement. 

(8) Purchase by the Agency neither 
changes, alters, nor modifies any of the 
lender’s obligations to the Agency aris-
ing from the loan or guarantee nor 
does it waive any of the Agency’s 
rights against the lender. The Agency 
will have the right to set-off against 
the lender all rights inuring to the 
Agency as the holder of the instrument 
against the Agency’s obligation to the 
lender under the program. 

§§ 4279.79–4279.83 [Reserved] 

§ 4279.84 Replacement of document. 

(a) The Agency may issue a replace-
ment Loan Note Guarantee or Assign-
ment Guarantee Agreement that was 
lost, stolen, destroyed, mutilated, or 
defaced to the lender or holder upon re-
ceipt of an acceptable certificate of 
loss and an indemnity bond. 

(b) When a Loan Note Guarantee or 
Assignment Guarantee Agreement is 
lost, stolen, destroyed, mutilated, or 
defaced while in the custody of the 
lender or holder, the lender must co-
ordinate the activities of the party who 
seeks the replacement documents and 
submit the required documents to the 
Agency for processing. The require-
ments for replacement are as follows: 

(1) A certificate of loss, notarized and 
containing a jurat, which includes: 

(i) Name and address of owner; 
(ii) Name and address of the lender of 

record; 
(iii) Capacity of person certifying; 
(iv) Full identification of the Loan 

Note Guarantee or Assignment Guar-
antee Agreement, including the name 
of the borrower, the Agency’s case 
number, date of the Loan Note Guar-
antee or Assignment Guarantee Agree-
ment, face amount of the evidence of 
debt purchased, date of evidence of 
debt, present balance of the loan, per-
centage of guarantee, and, if an Assign-
ment Guarantee Agreement, the origi-
nal named holder and the percentage of 
the guaranteed portion of the loan as-
signed to that holder. Any existing 
parts of the document to be replaced 
must be attached to the certificate; 

(v) A full statement of circumstances 
of the loss, theft, destruction, deface-
ment, or mutilation of the Loan Note 
Guarantee or Assignment Guarantee 
Agreement; and 

(vi) For the holder, evidence dem-
onstrating current ownership of the 
Loan Note Guarantee and promissory 
note or the Assignment Guarantee 
Agreement. If the present holder is not 
the same as the original holder, a copy 
of the endorsement of each successive 
holder in the chain of transfer from the 
initial holder to present holder must be 
included. If copies of the endorsement 
cannot be obtained, best available 
records of transfer must be submitted 
to the Agency (e.g., order confirmation, 
canceled checks, etc.). 

(2) An indemnity bond acceptable to 
the Agency must accompany the re-
quest for replacement except when the 
holder is the United States, a Federal 
Reserve Bank, a Federal corporation, a 
State or territory, or the District of 
Columbia. The bond must be with sur-
ety except when the outstanding prin-
cipal balance and accrued interest due 
the present holder is less than $1 mil-
lion, verified by the lender in writing 
in a letter of certification of balance 
due. The surety must be a qualified 
surety company holding a certificate of 
authority from the Secretary of the 
Treasury and listed in Treasury De-
partment Circular 570. 

(3) All indemnity bonds must be 
issued and payable to the United 
States of America acting through the 
Agency. The bond must be in an 
amount not less than the unpaid prin-
cipal and interest. The bond must hold 
the Agency harmless against any claim 
or demand that might arise or against 
any damage, loss, costs, or expenses 
that might be sustained or incurred by 
reasons of the loss or replacement of 
the instruments. 

(4) The Agency will not attempt to 
obtain, or participate in the obtaining 
of, replacement notes from the bor-
rower. The holder is responsible for 
bearing the costs of note replacement 
if the borrower agrees to issue a re-
placement instrument. Should such 
note be replaced, the terms of the note 
cannot be changed. If the evidence of 
debt has been lost, stolen, destroyed, 
mutilated, or defaced, such evidence of 
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debt must be replaced before the Agen-
cy will replace any instruments. 

§§ 4279.85–4279.99 [Reserved] 

§ 4279.100 OMB control number. 

In accordance with the Paperwork 
Reduction Act of 1995, the information 
collection requirements contained in 
this subpart have been submitted to 
the Office of Management and Budget 
(OMB) under OMB Control Number 
0570–0069 for OMB approval. 

Subpart B—Business and Industry 
Loans 

SOURCE: 81 FR 36005, June 3, 2016, unless 
otherwise noted. 

§ 4279.101 Introduction. 

(a) Content. This subpart contains 
loan processing regulations for the 
Business and Industry (B&I) Guaran-
teed Loan Program. It is supplemented 
by subpart A of this part, which con-
tains general guaranteed loan regula-
tions, and subpart B of part 4287 of this 
chapter, which contains loan servicing 
regulations. 

(b) Purpose. The purpose of the B&I 
Guaranteed Loan Program is to im-
prove, develop, or finance business, in-
dustry, and employment and improve 
the economic and environmental cli-
mate in rural communities. This pur-
pose is achieved by bolstering the ex-
isting private credit structure through 
the guarantee of quality loans that will 
provide lasting community benefits. It 
is not intended that the guarantee au-
thority will be used for marginal or 
substandard loans or for relief of lend-
ers having such loans. 

(c) Documents. Whether specifically 
stated or not, whenever Agency ap-
proval is required, it must be in writ-
ing. Copies of all forms and regulations 
referenced in this subpart may be ob-
tained from any Agency office and 
from the USDA Rural Development 
Web site at http://www.rd.usda.gov/publi-
cations. Whenever a form is designated 
in this subpart, that designation in-
cludes predecessor and successor forms, 
if applicable, as specified by the Agen-
cy. 

§ 4279.102 Definitions and abbrevia-
tions. 

The definitions and abbreviations in 
§ 4279.2 are applicable to this subpart. 

§ 4279.103 Exception authority. 
Section 4279.15 applies to this sub-

part. 

§ 4279.104 Appeals. 
Section 4279.16 applies to this sub-

part. 

§§ 4279.105–4279.107 [Reserved] 

§ 4279.108 Eligible borrowers. 
(a) Type of entity. A borrower may be 

a cooperative organization, corpora-
tion, partnership, or other legal entity 
organized and operated on a profit or 
nonprofit basis; an Indian tribe on a 
Federal or State reservation or other 
federally recognized tribal group; a 
public body; or an individual. A bor-
rower must be engaged in or proposing 
to engage in a business. A business 
may include manufacturing, whole-
saling, retailing, providing services, or 
other activities that will provide em-
ployment and improve the economic or 
environmental climate. 

(b) Citizenship. Individual borrowers 
must be citizens of the United States 
or reside in the United States after 
being legally admitted for permanent 
residence. For purposes of this subpart, 
citizens and residents of the Republic 
of Palau, the Federated States of Mi-
cronesia, American Samoa, Guam, the 
Commonwealth of the Northern Mar-
iana Islands, and the Republic of the 
Marshall Islands are considered U.S. 
citizens. Individuals that reside in the 
United States after being legally ad-
mitted for permanent residence must 
provide a permanent green card as evi-
dence of eligibility. Private entity bor-
rowers must demonstrate, to the Agen-
cy’s satisfaction, that loan funds will 
remain in the United States and the fa-
cility being financed will primarily 
create new or save existing jobs for 
rural U.S. residents. 

(c) Rural area. The business financed 
with a guaranteed loan under this sub-
part must be located in a rural area, 
except for cooperative organizations fi-
nanced in accordance with 
§ 4279.113(j)(2) and local foods projects 
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financed in accordance with 
§ 4279.113(y)(2). Loans to borrowers with 
facilities located in both rural and non- 
rural areas will be limited to the 
amount necessary to finance the facil-
ity located in the eligible rural area, 
except for those cooperative organiza-
tions financed in accordance with 
§ 4279.113(j)(2) and those local foods 
projects financed in accordance with 
§ 4279.113(y)(2). 

(1) Rural areas are any area of a 
State other than a city or town that 
has a population of greater than 50,000 
inhabitants and any urbanized area 
contiguous and adjacent to such a city 
or town. In making this determination, 
the Agency will use the latest decen-
nial census of the United States. 

(2) For the purposes of this defini-
tion, cities and towns are incorporated 
population centers with definite bound-
aries, local self government, and legal 
powers set forth in a charter granted 
by the State. 

(3) For the Commonwealth of Puerto 
Rico, the island is considered rural, ex-
cept for the San Juan Census Des-
ignated Place (CDP) and any other 
CDP with greater than 50,000 inhab-
itants. However, CDPs with greater 
than 50,000 inhabitants, other than the 
San Juan CDP, may be eligible if they 
are determined to be ‘‘not urban in 
character.’’ 

(4) For the State of Hawaii, all areas 
within the State are considered rural, 
except for the Honolulu CDP within 
the County of Honolulu. 

(5) For the Republic of Palau, the 
Federated States of Micronesia, Amer-
ican Samoa, Guam, the Commonwealth 
of the Northern Mariana Islands, and 
the Republic of the Marshall Islands, 
the Agency will determine what con-
stitutes a rural area based on available 
population data. 

(6) Notwithstanding any other provi-
sion of this definition, in determining 
which census blocks in an urbanized 
area are not in a rural area, the Agen-
cy will exclude any cluster of census 
blocks that would otherwise be consid-
ered not in a rural area only because 
the cluster is adjacent to not more 
than two census blocks that are other-
wise considered not in a rural area 
under this definition. 

(7) The Under Secretary, whose au-
thority may not be redelegated, may 
determine that an area is ‘‘rural in 
character.’’ Any determination made 
by the Under Secretary under this pro-
vision will be to areas that are deter-
mined to be ‘‘rural in character’’ and 
are within: An urbanized area that has 
two points on its boundary that are at 
least 40 miles apart, which is not con-
tiguous or adjacent to a city or town 
that has a population of greater than 
150,000 inhabitants or the urbanized 
area of such city or town; or an area 
within an urbanized area contiguous 
and adjacent to a city or town of great-
er than 50,000 inhabitants that is with-
in 1⁄4 mile of a rural area. 

(i) Units of local government may pe-
tition the Under Secretary for a ‘‘rural 
in character’’ designation by submit-
ting a petition to both the appropriate 
Rural Development State Director and 
the Administrator on behalf of the 
Under Secretary. The petition must 
document how the area meets the re-
quirements of paragraph (c)(7) of this 
section and discuss why the petitioner 
believes the area is ‘‘rural in char-
acter,’’ including, but not limited to, 
the area’s population density; demo-
graphics; topography; and how the 
local economy is tied to a rural eco-
nomic base. Upon receiving a petition, 
the Under Secretary will consult with 
the applicable Governor and Rural De-
velopment State Director and request 
comments within 10 business days, un-
less those comments were submitted 
with the petition. The Under Secretary 
will release to the public a notice of a 
petition filed by a unit of local govern-
ment not later than 30 days after re-
ceipt of the petition by way of notice 
in a local newspaper and notice on the 
applicable Rural Development State 
Office Web site. The Under Secretary 
will make a determination not less 
than 15 days, but no more than 60 days, 
after the release of the notice. The pub-
lic notice will appear for at least 3 con-
secutive days if published in a daily 
newspaper or otherwise in two consecu-
tive publications. Upon a negative de-
termination, the Under Secretary will 
provide to the petitioner an oppor-
tunity to appeal a determination to the 
Under Secretary for reconsideration, 
and the petitioner will have 10 business 
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days to appeal the determination and 
provide further information for consid-
eration. 

(ii) Rural Development State Direc-
tors may also initiate a request to the 
Under Secretary to determine if an 
area is ‘‘rural in character.’’ A written 
recommendation should be sent to the 
Administrator, on behalf of the Under 
Secretary, that documents how the 
area meets the statutory requirements 
of paragraph (c)(7) of this section and 
discusses why the State Director be-
lieves the area is ‘‘rural in character,’’ 
including, but not limited to, the 
area’s population density; demo-
graphics; topography; and how the 
local economy is tied to a rural eco-
nomic base. Upon receipt of such a re-
quest, the Administrator will review 
the request for compliance with the 
‘‘rural in character’’ provisions and 
make a recommendation to the Under 
Secretary. Provided a favorable deter-
mination is made, the Under Secretary 
will consult with the applicable Gov-
ernor and request comments within 10 
business days, unless gubernatorial 
comments were submitted with the re-
quest. A public notice will be published 
by the State Office in accordance with 
paragraph (c)(7)(i) of this section. 
There is no appeal process for requests 
made on the initiative of the State Di-
rector. 

(d) Other credit. All applications for 
assistance will be accepted and proc-
essed without regard to the avail-
ability of credit from any other source. 

(e) Prohibition under Agency programs. 
No loans guaranteed by the Agency 
will be conditioned on any requirement 
that the recipients of such assistance 
accept or receive electric or other serv-
ices from any particular utility, sup-
plier, or cooperative. 

§§ 4279.109–4279.112 [Reserved] 

§ 4279.113 Eligible uses of funds. 
Eligible uses of funds must be con-

sistent with § 4279.101(b) and § 4279.108(a) 
and include, but are not limited to, the 
following: 

(a) Purchase and development of 
land, buildings, and associated infra-
structure for commercial or industrial 
properties, including expansion or 
modernization. 

(b) Business acquisitions provided 
that jobs will be created or saved. A 
business acquisition is considered the 
acquisition of an entire business, not a 
partial stock acquisition in a business. 

(c) Leasehold improvements when 
the lease contains no reverter clauses 
or restrictive clauses that would im-
pair the use or value of the property as 
security for the loan. The term of the 
lease must be equal to or greater than 
the term of the loan. 

(d) Constructing or equipping facili-
ties for lease to private businesses en-
gaged in commercial or industrial op-
erations. Financing for mixed-use prop-
erties, involving both commercial busi-
ness and residential space, is author-
ized provided that not less than 50 per-
cent of the building’s projected revenue 
will be generated from business use. 

(e) Purchase of machinery and equip-
ment. 

(f) Startup costs, working capital, in-
ventory, and supplies in the form of a 
permanent working capital term loan. 

(g) Debt refinancing when it is deter-
mined that the project is viable and re-
financing is necessary to improve cash 
flow and create new or save existing 
jobs. Debt being refinanced must be 
debt of the borrower reflected on its 
balance sheet. The lender’s analysis 
must document that, except for the re-
financing of lines of credit, the debt 
being refinanced was for an eligible 
loan purpose under this subpart. Ex-
cept as provided for in paragraph (j)(3) 
of this section, existing lender debt 
may be included provided that, at the 
time of application, the loan being refi-
nanced has been closed and current for 
at least the past 12 months (current 
status cannot be achieved by the lender 
forgiving the borrower’s debt or serv-
icing actions that impact the bor-
rower’s repayment schedule), and the 
lender is providing better rates or 
terms. Unless the amount to be refi-
nanced is owed directly to the Federal 
government or is federally guaranteed, 
existing lender debt may not exceed 50 
percent of the overall loan. 

(h) Takeout of interim financing. 
Guaranteeing a loan that provides for 
permanent, long-term financing after 
project completion to pay off a lender’s 
interim loan will not be treated as debt 
refinancing provided that the lender 
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submits a complete preapplication or 
application that proposes such interim 
financing prior to closing the interim 
loan. The borrower must take no ac-
tion that would have an adverse impact 
on the environment or limit the range 
of alternatives to be considered by the 
Agency during the environmental re-
view process. The Agency will not 
guarantee takeout of interim financing 
loans that prevent a meaningful envi-
ronmental assessment prior to Agency 
loan approval. Even for projects with 
interim financing, the Agency cannot 
approve the loan and issue a Condi-
tional Commitment until the environ-
mental process is complete. The Agen-
cy assumes no responsibility or obliga-
tion for interim loans. 

(i) Purchase of membership, stocks, 
bonds, or debentures necessary to ob-
tain a loan from Farm Credit System 
institutions and other lenders provided 
the purchase is required for all of their 
borrowers and is the minimum amount 
required. 

(j) Loans to cooperative organiza-
tions. 

(1) Guaranteed loans to eligible coop-
erative organizations may be made in 
principal amounts up to $40 million if 
the project is located in a rural area, 
the cooperative facility being financed 
provides for the value-added processing 
of agricultural commodities, and the 
total amount of loans exceeding $25 
million does not exceed 10 percent of 
the funds available for the fiscal year. 

(2) Guaranteed loans to eligible coop-
erative organizations may also be made 
in non-rural areas provided: 

(i) The primary purpose of the loan is 
for a facility to provide value-added 
processing for agricultural producers 
that are located within 80 miles of the 
facility; 

(ii) The applicant satisfactorily dem-
onstrates that the primary benefit of 
the loan will be to provide employment 
for rural residents; 

(iii) The principal amount of the loan 
does not exceed $25 million; and 

(iv) The total amount of loans guar-
anteed under this paragraph does not 
exceed 10 percent of the funds available 
for the fiscal year. 

(3) An eligible cooperative organiza-
tion may refinance an existing B&I 
loan provided the existing loan is cur-

rent and performing; the existing loan 
is not and has not been in monetary de-
fault (more than 30 days late) or the 
collateral of which has not been con-
verted; and there is adequate security 
or full collateral for the new guaran-
teed loan. 

(k) The purchase of cooperative stock 
by individual farmers or ranchers in a 
farmer or rancher cooperative or the 
purchase of transferable cooperative 
stock in accordance with § 4279.115(a); 
or the purchase of stock in a business 
by employees forming an Employee 
Stock Ownership Plan or worker coop-
erative in accordance with § 4279.115(c). 

(l) The purchase of preferred stock or 
similar equity issued by a cooperative 
organization or a fund that invests pri-
marily in cooperative organizations in 
accordance with § 4279.115(b). 

(m) Taxable corporate bonds when 
the bonds are fully amortizing and 
comply with all provisions of § 4279.126, 
and the bond holder (lender) retains 5 
percent of the bond in accordance with 
§ 4279.77. The bonds must be fully se-
cured with collateral in accordance 
with § 4279.131(b). The bonds must only 
provide for a trustee when the trustee 
is totally under the control of the lend-
er. The bonds must provide no rights to 
bond holders other than the right to re-
ceive the payments due under the bond. 
For instance, the bonds must not pro-
vide for bond holders replacing the 
trustee or directing the trustee to take 
servicing actions, such as accelerating 
the bonds. Convertible bonds are not 
eligible under this paragraph due to 
the potential conflict of interest of a 
lender having an ownership interest in 
the borrower. 

(1) The bond issuer (borrower) must 
not issue more than 11 bonds, with no 
more than 10 of those bonds being guar-
anteed under this program. The bond 
issuer must obtain the services and 
opinion of an experienced bond counsel 
who must present a legal opinion stat-
ing that the bonds are legal, valid, and 
binding obligations of the issuer and 
that the issuer has adhered to all appli-
cable laws. 

(2) The bond holder must purchase all 
of the bonds and comply with all Agen-
cy regulations. There must be a bond 
purchase agreement between the issuer 
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and the bond holder. The bond pur-
chase agreement must contain similar 
language to what is required to be in a 
loan agreement in accordance with 
§ 4279.161(b)(11) and must not be in con-
flict with subparts A or B of part 4279 
or subpart B of part 4287 of this chap-
ter. The bond holder is responsible for 
all servicing of the loan (bond), al-
though the bond holder may contract 
for servicing assistance, including con-
tracting with a trustee who remains 
under the lender’s total control. 

(n) Interest (including interest on in-
terim financing) during the period be-
fore the first principal payment be-
comes due or when the facility be-
comes income producing, whichever is 
earlier. 

(o) Fees and charges outlined in 
§ 4279.120(a), (c) and (d). 

(p) Feasibility studies. 
(q) Agricultural production, when not 

eligible for Farm Service Agency (FSA) 
farm loan programs assistance and 
when it is part of an integrated busi-
ness also involved in the processing of 
agricultural products. Any agricultural 
production considered for guaranteed 
loan financing must be owned, oper-
ated, and maintained by the business 
receiving the loan for which a guar-
antee is provided. Except for coopera-
tive stock purchase loans in accord-
ance with § 4279.115(a), independent ag-
ricultural production operations are 
not eligible, even if not eligible for 
FSA farm loan programs assistance. 

(1) The agricultural-production por-
tion of any loan must not exceed 50 
percent of the total loan or $5 million, 
whichever is less. 

(2) This paragraph does not preclude 
financing the following types of busi-
nesses: 

(i) Commercial nurseries engaged in 
the production of ornamental plants, 
trees, and other nursery products, such 
as bulbs, flowers, shrubbery, flower and 
vegetable seeds, sod, and the growing 
of plants from seed to the transplant 
stage; and forestry, which includes 
businesses primarily engaged in the op-
eration of timber tracts, tree farms, 
forest nurseries, and related activities, 
such as reforestation. 

(ii) The growing of mushrooms or hy-
droponics. 

(iii) The boarding and/or training of 
animals. 

(iv) Commercial fishing. 
(v) Aquaculture, including conserva-

tion, development, and utilization of 
water for aquaculture. 

(r) Educational or training facilities. 
(s) Industries undergoing adjustment 

from terminated Federal agricultural 
price and income support programs or 
increased competition from foreign 
trade. 

(t) Community facility projects that 
are not listed as an ineligible loan pur-
pose in § 4279.117. 

(u) Nursing homes and assisted living 
facilities where constant medical care 
is provided and available onsite to the 
residents. Independent living facilities 
are considered residential in nature 
and are not eligible in accordance with 
§ 4279.117(d). 

(v) Tourist and recreation facilities, 
including hotels, motels, bed and 
breakfast establishments, and resort 
trailer parks and campgrounds, except 
as prohibited under ineligible purposes 
in § 4279.117. 

(w) Pollution control and abatement. 
(x) Energy projects that are not eligi-

ble for the Rural Energy for America 
Program (REAP) (7 CFR part 4280, sub-
part B), unless sufficient funding is not 
available under REAP, and when the 
facility has been constructed according 
to plans and specifications and is pro-
ducing at the quality and quantity pro-
jected in the application. This does not 
preclude the guarantee of joint REAP/ 
B&I projects. Eligible energy projects 
must be commercially available. Eligi-
ble energy projects also include those 
that reduce reliance on nonrenewable 
energy resources by encouraging the 
development and construction of solar 
energy systems and other renewable 
energy systems (including wind energy 
systems and anaerobic digesters for the 
purpose of energy generation), includ-
ing the modification of existing sys-
tems in rural areas. 

(1) Projects that produce renewable 
biomass or biofuel as an output must 
utilize commercially available tech-
nologies and have completed two oper-
ating cycles at design performance lev-
els prior to issuance of a Loan Note 
Guarantee. 
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(2) Projects that produce steam or 
electricity as an output must have met 
acceptance test performance criteria 
acceptable to the Agency and be suc-
cessfully interconnected with the pur-
chaser of the output. An executed 
power purchase agreement acceptable 
to the Agency will be required prior to 
issuance of a Loan Note Guarantee. 

(3) Performance or acceptance test 
requirements for all other energy 
projects will be determined by the 
Agency on a case-by-case basis. 

(y) Projects that process, distribute, 
aggregate, store, and/or market locally 
or regionally produced agricultural 
food products to support community 
development and farm and ranch in-
come, subject to each of the following: 

(1) The term ‘‘locally or regionally 
produced agricultural food product’’ 
means any agricultural food product 
that is raised, produced, and distrib-
uted in the locality or region in which 
the final product is marketed, so that 
the distance the product is transported 
is less than 400 miles from the origin of 
the product, or within the State in 
which the product is produced. Food 
products could be raw, cooked, or a 
processed edible substance, beverage, 
or ingredient used or intended for use 
or for sale in whole or in part for 
human consumption. 

(2) Projects may be located in urban 
areas, as well as rural areas. 

(3) A significant amount of the food 
product sold by the borrower is locally 
or regionally produced, and a signifi-
cant amount of the locally or region-
ally produced food product is sold lo-
cally or regionally. The Agency is 
choosing not to set a threshold for 
‘‘significant’’ but reserves the right to 
do so in periodic notices in the FED-
ERAL REGISTER. 

(4) The borrower must include in an 
appropriate agreement, with retail and 
institutional facilities to which the 
borrower sells locally or regionally 
produced agricultural food products, a 
requirement to inform consumers of 
the retail or institutional facilities 
that the consumers are purchasing or 
consuming locally or regionally pro-
duced agricultural food products. 

(5) The Agency will give funding pri-
ority to projects that provide a benefit 
to underserved communities in accord-

ance with § 4279.166(b)(4)(i)(G). An un-
derserved community is a community 
(including an urban or rural commu-
nity and an Indian tribal community) 
that has limited access to affordable, 
healthy foods, including fresh fruits 
and vegetables, in grocery retail stores 
or farmer to consumer direct markets 
and that has either a high rate of hun-
ger or food insecurity or a high poverty 
rate as reflected in the most recent de-
cennial census or other Agency-ap-
proved census. 

§ 4279.114 [Reserved] 

§ 4279.115 Cooperative stock/coopera-
tive equity. 

(a) Cooperative stock purchase program. 
The Agency may guarantee loans for 
the purchase of cooperative stock by 
individual farmers or ranchers in a 
farmer or rancher cooperative estab-
lished for the purpose of processing an 
agricultural commodity. The coopera-
tive may use the proceeds from the 
stock sale to recapitalize, to develop a 
new processing facility or product line, 
or to expand an existing production fa-
cility. The cooperative may contract 
for services to process agricultural 
commodities or otherwise process 
value-added agricultural products dur-
ing the 5-year period beginning on the 
operation startup date of the coopera-
tive in order to provide adequate time 
for the planning and construction of 
the processing facility of the coopera-
tive. Loan proceeds must remain in the 
cooperative from which stock was pur-
chased, and the cooperative must not 
reinvest those funds into another enti-
ty. The Agency may also guarantee 
loans for the purchase of transferable 
stock shares of any type of existing co-
operative, which would primarily in-
volve new or incoming members. Such 
stock may provide delivery or some 
form of participation rights and may 
only be traded among cooperative 
members. Paragraphs (5) through (7) of 
this section are not applicable for guar-
anteed loans for the purchase of trans-
ferable cooperative stock. 

(1) The maximum loan amount is the 
threshold established in § 4279.161(c), 
and all applications will be processed 
in accordance with § 4279.161(c). 

(2) The maximum term is 7 years. 
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(3) The lender will, at a minimum, 
obtain a valid lien on the stock, an as-
signment of any patronage refund, and 
the ability to transfer the stock to an-
other party, or otherwise liquidate and 
dispose of the collateral in the event of 
a borrower default. 

(4) The lender must complete a writ-
ten credit analysis of each stock pur-
chase loan and a complete credit anal-
ysis of the cooperative prior to making 
its first stock purchase loan. 

(5) The borrower may provide finan-
cial information in the manner that is 
generally required by commercial agri-
cultural lenders. 

(6) A feasibility study of the coopera-
tive is required for startup coopera-
tives and may be required by the Agen-
cy for existing cooperatives when the 
cooperative’s operations will be signifi-
cantly affected by the proceeds that 
were generated from the stock sale. 

(7) The Agency will conduct an ap-
propriate environmental assessment on 
the processing facility and will not 
process individual applications for the 
purchase of stock until the environ-
mental assessment on the cooperative 
processing facility is completed. Typi-
cally, an individual loan for the pur-
chase of cooperative stock is consid-
ered a categorical exclusion. 

(b) Cooperative equity security guaran-
tees. The Agency may guarantee loans 
for the purchase of preferred stock or 
similar equity issued by a cooperative 
organization or for a fund that invests 
primarily in cooperative organizations. 
In either case, the guarantee must sig-
nificantly benefit one or more entities 
eligible for assistance under the B&I 
program. 

(1) ‘‘Similar equity’’ is any special 
class of equity stock that is available 
for purchase by non-members and/or 
members and lacks voting and other 
governance rights. 

(2) A fund that invests ‘‘primarily’’ in 
cooperative organizations is deter-
mined by its percentage share of in-
vestments in and loans to cooperatives. 
A fund portfolio must have at least 50 
percent of its loans and investments in 
cooperatives to be considered eligible 
for loan guarantees for the purchase of 
preferred stock or similar equity. 

(3) The principal amount of the loan 
will not exceed $10 million. 

(4) The maximum term is 7 years or 
no longer than the specified holding pe-
riod for redemption as stated by the 
stock offering, whichever is less. 

(5) All borrowers purchasing pre-
ferred stock or similar equity must 
provide documentation of the terms of 
the offering that includes compliance 
with State and Federal securities laws 
and financial information about the 
issuer of the preferred stock to both 
the lender and the Agency. 

(6) Issuer(s) of preferred stock must 
be a cooperative organization or a fund 
and must be able to issue preferred 
stock to the public that, if required, 
complies with State and Federal secu-
rities laws. 

(7) A fund must use a loan guaran-
teed under this subpart to purchase 
preferred stock that is issued by co-
operatives. 

(8) The lender will, at a minimum, 
obtain a valid lien on the preferred 
stock, an assignment of any patronage 
refund, and the ability to transfer the 
stock to another party, or otherwise 
liquidate and dispose of the collateral 
in the event of a borrower default. For 
the purpose of recovering losses from 
loan defaults, lenders may take owner-
ship of all equities purchased with such 
loans, including additional shares de-
rived from reinvestment of dividends. 

(9) Shares of preferred stock that are 
purchased with guaranteed loan pro-
ceeds cannot be converted to common 
or voting stock. 

(10) In the absence of adequate provi-
sions for investors’ rights to early re-
demption of preferred stock or similar 
equity, a borrower must request from a 
cooperative or fund issuing such equi-
ties a contingent waiver of the holding 
or redemption period in advance of 
share purchases. This contingent waiv-
er provides that in the event a bor-
rower defaults on a loan financed under 
the guaranteed loan program, the bor-
rower waives any ownership rights in 
the stock, and the lender and Agency 
will then have the right to redeem the 
stock. 

(11) Guaranteed loans for the pur-
chase of preferred stock must be pre-
paid in the event a cooperative or fund 
that issued the stock exercises an early 
redemption. If the cooperative enters 
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into bankruptcy, to the extent the co-
operative can redeem the preferred 
stock, the borrower is required to 
repay the loan from the redemption of 
the stock. 

(c) Employee ownership succession. The 
Agency may guarantee loans for con-
versions of businesses to either co-
operatives or Employee Stock Owner-
ship Plans (ESOP) within 5 years from 
the date of initial transfer of stock. 

(1) The maximum loan amount is the 
threshold established in § 4279.161(c), 
and all applications will be processed 
in accordance with § 4279.161(c). 

(2) The maximum term is 7 years. 
(3) The lender will, at a minimum, 

obtain a valid lien on the stock, an as-
signment of any patronage refund, and 
the ability to transfer the stock to an-
other party, or otherwise liquidate and 
dispose of the collateral in the event of 
a borrower default. 

(4) The lender must complete a writ-
ten credit analysis of each stock pur-
chase loan and a complete credit anal-
ysis of the cooperative or ESOP prior 
to making its first stock purchase 
loan. 

(5) If a cooperative is organized, the 
selling owner(s) become members with 
special control rights to protect their 
stake in the business while a succes-
sion plan is implemented. At the com-
pletion of the stock transfer, selling 
owners may retain their membership in 
the cooperative provided that their 
control rights are the same as all other 
members. Any special covenants that 
selling owners may have held must be 
extinguished upon completion of the 
transfer. 

(6) If an ESOP is organized for trans-
ferring ownership to employees, selling 
owner(s) may not retain ownership in 
the business after 5 years from the date 
of the initial transfer of stock. 

§ 4279.116 New Markets Tax Credit 
program. 

This section identifies the provisions 
specific to guaranteed loans involving 
projects that include new markets tax 
credits available under the New Mar-
kets Tax Credit (NMTC) program. Such 
applicants and applications must com-
ply with the provisions in subparts A 
and B of this part, except as modified 
in this section. 

(a) Loan guarantees for Qualified Ac-
tive Low Income Community Businesses 
(QALICB). (1) To be an eligible lender 
for a loan guarantee that involves 
NMTCs, the organization must meet 
the applicable eligibility criteria in 
§ 4279.29 as otherwise modified by para-
graphs (a)(1)(i) and (ii) of this section. 

(i) Sub-entities under the control of a 
non-regulated lender approved as a 
lender for this program do not need to 
separately meet the requirements of 
§ 4279.29(b). An eligible non-regulated 
lender may modify its list of eligible 
sub-entities under its control at any 
time by notifying the Agency in writ-
ing. 

(ii) In order to take advantage of the 
requirement exemption in paragraph 
(a)(1)(i) of this section, the non-regu-
lated lender must include in its appli-
cation to be a lender each sub-entity 
under its control and must clearly de-
fine the multiple-entity organizational 
and control structure. In addition, the 
lender must include each such sub-enti-
ty in the audited financial statements, 
commercial loan portfolio, and com-
mercial loan performance statistics. 

(2) The provisions of § 4279.117(q) not-
withstanding, a lender that is a De-
partment of Treasury certified Com-
munity Development Entity (CDE) or 
subsidiary of a CDE (sub-CDE) may 
have an ownership interest in the bor-
rower provided that each of the condi-
tions specified in paragraphs (a)(2)(i) 
through (iv) of this section is met. 

(i) The lender does not have an own-
ership interest in the borrower prior to 
the guaranteed loan application. 

(ii) The lender does not take a con-
trolling interest in the borrower. 

(iii) The lender cannot provide equity 
or take an ownership interest in a bor-
rower at a level that would result in 
the lender owning 20 percent or more 
interest in the borrower. 

(iv) In its guaranteed loan applica-
tion, the lender provides an Agency-ap-
proved exit strategy when the NMTCs 
expire after the seventh year. The 
CDE’s (or sub-CDE’s) exit strategy 
must include a general plan to address 
the lender’s equity in the project, and, 
if the lender will divest its equity in-
terest, how this will be accomplished 
and the impact on the borrower. 
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(3) Notwithstanding § 4279.117(p), a 
CDE’s (or sub-CDE’s) ownership inter-
est in the borrower does not constitute 
a conflict of interest. The Agency will 
mitigate the potential for or appear-
ance of a conflict of interest by requir-
ing appropriate loan covenants regard-
ing limitations on dividends and dis-
tributions of earnings be established, 
as well as other covenants in accord-
ance with § 4279.161(b)(11). The Agency 
will also ensure that the lender limits 
waivers of loan covenants and future 
modifications of loan documents. 

(4) For purposes of calculating tan-
gible balance sheet equity, the CDE’s 
or sub-CDE’s loan that is subordinated 
to the guaranteed loan will be consid-
ered equity when calculating tangible 
balance sheet equity. The QALICB’s fi-
nancial statements must be prepared in 
accordance with GAAP. 

(b) Loan guarantees for the leveraged 
lender. The provisions of § 4279.117(s) 
notwithstanding, a sub-CDE may be an 
eligible borrower as specified in para-
graph (b)(1) of this section. Paragraphs 
(b)(2) through (13) of this section iden-
tify modifications to subpart B of this 
part that apply when the eligible bor-
rower is a sub-CDE. 

(1) To be an eligible borrower for a 
NMTC loan, each of the following con-
ditions must be met: 

(i) The sub-CDE must be established 
for a single specific NMTC investment; 

(ii) The lender is not an affiliate of 
the sub-CDE; 

(iii) One hundred percent of the guar-
anteed loan funds are or will be loaned 
by the sub-CDE to the QALICB, as de-
fined by applicable regulations of the 
Internal Revenue Service and are or 
will be used by the QALICB in accord-
ance with §§ 4279.113 and 4279.117. All of 
the B&I guaranteed loan funds must be 
‘‘passed through’’ the sub-CDE to the 
QALICB through a direct tracing meth-
od. The QALICB’s project must be the 
ultimate use of the B&I guaranteed 
loan funds; and 

(iv) The QALICB meets the require-
ments of § 4279.108. 

(2) The provisions of § 4279.119 apply 
except that the loan guarantee limits 
apply to the QALICB and not to the 
sub-CDE, who would otherwise be un-
derstood to be the ‘‘borrower.’’ 

(3) Section 4279.126 applies to both 
the borrower (sub-CDE) and the 
QALICB. The terms and payment 
schedule of the lender’s loan to the 
sub-CDE must be at least equal to the 
terms and payment schedule of the 
sub-CDE’s loan to the QALICB. An 
Agency approved unequal or escalating 
schedule of principal and interest pay-
ments may be used for a NMTC loan. 
The lender may require additional 
principal repayment by a co-borrower, 
such as an owner or principal of the 
QALICB. The lender or sub-CDE may 
require a debt repayment reserve fund 
or sinking fund; however, such fund is 
not in lieu of a principal repayment 
schedule in accordance with § 4279.126 
as amended by this paragraph. 

(4) Except for § 4279.131(b), section 
4279.131 applies to both the lender’s 
loan to the sub-CDE and the sub-CDE’s 
loan to the QALICB. Section 4279.131(b) 
applies only to the sub-CDE’s loan to 
the QALICB. Section 4279.116(a)(4) also 
applies when calculating tangible bal-
ance sheet equity. 

(5) The personal and corporate guar-
antee provisions of § 4279.132 and the in-
surance provisions of § 4279.136 apply 
only to the QALICB and the sub-CDE’s 
loan to the QALICB. 

(6) Section 4279.137 applies to both 
the borrower (sub-CDE) and the 
QALICB. 

(7) Sections 4279.144 and 4279.150 apply 
to both the QALICB and the sub-CDE’s 
loan to the QALICB. 

(8) Section 4279.161 applies to both 
the borrower (sub-CDE) and the 
QALICB. As part of the application 
completed by the lender in accordance 
with § 4279.161, the application docu-
mentation must include comparable in-
formation for the loan (using the B&I 
guaranteed loan funds) between the 
sub-CDE and QALICB. The require-
ments of § 4279.161 apply to the loan ap-
plication, application analysis and un-
derwriting, and loan documents be-
tween the sub-CDE and QALICB. The 
lender must include these materials in 
its guaranteed loan application to the 
Agency. 

(9) The environmental requirements 
specified in § 4279.165(b) apply to both 
the loan between the sub-CDE and 
QALICB and the QALICB’s project. 
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(10) When assigning the priority score 
to a NMTC loan application under 
§ 4279.166, the Agency will score the 
project based on the sub-CDE’s loan to 
the QALICB, the QALICB, and the 
QALICB’s project as the ultimate use 
of B&I guaranteed loan funds. 

(11) When complying with the plan-
ning and performing development pro-
visions in § 4279.167, the lender is re-
sponsible for ensuring that both the 
sub-CDE’s loan to the QALICB and the 
QALICB’s project comply with the pro-
visions in § 4279.167. 

(12) Section 4279.180 applies to both 
the sub-CDE (borrower) and the 
QALICB. 

(13) Section 4279.181 applies to both 
the sub-CDE (borrower) and the 
QALICB. 

§ 4279.117 Ineligible purposes and en-
tity types. 

(a) Distribution or payment to an in-
dividual or entity that will retain an 
ownership interest in the borrower or 
distribution or payment to a bene-
ficiary of the borrower. Distribution or 
payment to a member of the imme-
diate family of an owner, partner, or 
stockholder will not be permitted, ex-
cept for a change in ownership of the 
business where the selling immediate 
family member does not retain an own-
ership interest and the Agency deter-
mines the price paid to be reasonable. 
As this type of transaction is not an 
arm’s length transaction, reasonable-
ness of the price paid will be based 
upon an appraisal. In situations where 
there is common ownership or an oth-
erwise closely-related company is 
being paid to do construction or instal-
lation work for a borrower, only docu-
mented costs associated with construc-
tion or installation can be paid with 
loan proceeds. Documented construc-
tion or installation costs may not in-
clude any profit or wages to a related 
person, and all work must be done at 
cost with no profit built into the cost. 
This paragraph does not apply to trans-
fers of ownership for ESOPs or worker 
cooperatives, to cooperatives where the 
cooperative pays the member for prod-
uct or services, or where member stock 
is transferred among members of the 
cooperative in accordance with 
§ 4279.115. 

(b) Projects in excess of $1 million 
that would likely result in the transfer 
of jobs from one area to another and 
increase direct employment by more 
than 50 employees. However, this limi-
tation is not to be construed to pro-
hibit assistance for the expansion of an 
existing business entity through the 
establishment of a new branch, affil-
iate, or subsidiary of such entity if the 
establishment of such branch, affiliate, 
or subsidiary will not result in an in-
crease in unemployment in the area of 
original location or in any other area 
where such entity conducts business 
operations, unless there is reason to 
believe that such branch, affiliate, or 
subsidiary is being established with the 
intention of closing down the oper-
ations of the existing business entity 
in the area or its original location or in 
any other area where it conducts such 
operations. 

(c) Projects in excess of $1 million 
that would increase direct employment 
by more than 50 employees, which is 
calculated to or likely to result in an 
increase in the production of goods, 
materials, or commodities, or the 
availability of services or facilities in 
the area, when there is not sufficient 
demand for such goods, materials, com-
modities, services, or facilities to em-
ploy the efficient capacity of existing 
competitive commercial or industrial 
enterprises, unless such financial or 
other assistance will not have an ad-
verse effect upon existing competitive 
enterprises in the area. 

(d) The financing of timeshares, resi-
dential trailer parks, housing develop-
ment sites, apartments, duplexes, or 
other residential housing, except as au-
thorized in § 4279.113(d). 

(e) Owner-occupied housing, such as 
bed and breakfasts, hotels and motels, 
storage facilities, etc., are only allowed 
when the pro rata value of the owner’s 
living quarters, based on square foot-
age, is deducted from the use of loan 
proceeds. 

(f) Guaranteeing lease payments or 
any lines of credit. 

(g) Guaranteeing loans made by other 
Federal agencies. 

(h) Loans made with the proceeds of 
any obligation the interest on which is 
excludable from income under 26 U.S.C. 
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103 or a successor statute. Funds gen-
erated through the issuance of tax-ex-
empt obligations shall neither be used 
to purchase the guaranteed portion of 
any Agency guaranteed loan nor shall 
an Agency guaranteed loan serve as 
collateral for a tax-exempt issue. The 
Agency may guarantee a loan for a 
project that involves tax-exempt fi-
nancing only when the guaranteed loan 
funds are used to finance a part of the 
project that is separate and distinct 
from the part that is financed by the 
tax-exempt obligation, and the guaran-
teed loan has at least a parity security 
position with the tax-exempt obliga-
tion. 

(i) Guarantees supporting inherently 
religious activities, such as worship, 
religious instruction, proselytization, 
or to pay costs associated with acquisi-
tion, construction, or rehabilitation of 
structures for inherently religious ac-
tivities, including the financing of 
multi-purpose facilities where religious 
activities will be among the activities 
conducted. 

(j) Businesses that derive more than 
10 percent of annual gross revenue (in-
cluding any lease income from space or 
machines) from gambling activity, ex-
cluding State-authorized lottery pro-
ceeds. 

(k) Businesses deriving income from 
activities of a prurient sexual nature 
or illegal activities. 

(l) Racetracks or facilities for the 
conduct of races by animals, profes-
sional or amateur drivers, jockeys, etc. 

(m) Golf courses and golf course in-
frastructure, including par 3 and execu-
tive golf courses. 

(n) Cemeteries. 
(o) Research and development 

projects and projects that involve tech-
nology that is not commercially avail-
able. 

(p) Any project that the Agency de-
termines creates a conflict of interest 
or an appearance thereof between any 
party related to the project. 

(q) Guarantees where the lender or 
any of the lender’s officers has an own-
ership interest in the borrower or is an 
officer or director of the borrower or 
where the borrower or any of its offi-
cers, directors, stockholders, or other 
owners have more than a 5 percent 
ownership interest in the lender. Any 

of the lender’s directors, stockholders, 
or other owners that are officers, direc-
tors, stockholders, or other owners of 
the borrower must be recused from the 
decisionmaking process. 

(r) Other than cooperative stock pur-
chase loans and cooperative equity se-
curity guarantees in accordance with 
§ 4279.115, guarantees supporting invest-
ment or arbitrage or speculative real 
estate investment. 

(s) Lending institutions, investment 
institutions, or insurance companies. 

(t) Charitable or fraternal organiza-
tions. Businesses that derive more than 
10 percent of annual gross revenue from 
tax deductible charitable donations, 
based on historical financial state-
ments required by § 4279.161(b), are con-
sidered charitable organizations for the 
purpose of this paragraph. Fees for 
services rendered or that are otherwise 
ineligible for deduction under the In-
ternal Revenue Code are not considered 
tax deductible charitable donations. 

(u) Any business located within the 
Coastal Barriers Resource System that 
does not qualify for an exception as de-
fined in section 6 of the Coastal Bar-
riers Resource Act, 16 U.S.C. 3501 et seq. 

(v) Any business located in a special 
flood or mudslide hazard area as des-
ignated by the Federal Emergency 
Management Agency in a community 
that is not participating in the Na-
tional Flood Insurance Program unless 
the project is an integral part of a com-
munity’s flood control plan. 

(w) Any project that drains, dredges, 
fills, levels, or otherwise manipulates a 
wetland or engages in any activity that 
results in impairing or reducing the 
flow, circulation, or reach of water, ex-
cept in the case of activity related to 
the maintenance of previously con-
verted wetlands. This does not apply to 
loans for utility lines. 

§ 4279.118 [Reserved] 

§ 4279.119 Loan guarantee limits. 
(a) Loan amount. The total amount of 

B&I loans to one borrower (including 
the guaranteed and unguaranteed por-
tions, the outstanding principal and in-
terest balance of any existing B&I 
guaranteed loans, and the new loan re-
quest) must not exceed $10 million, ex-
cept as outlined in paragraphs (a)(1) 
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and (2) of this section. In addition to 
the borrower loan limit, there is a 
guarantor loan limit of $50 million. 

(1) The Administrator may, at the 
Administrator’s discretion, grant an 
exception to the $10 million limit for 
loans of $25 million or less under the 
following circumstances: 

(i) The project to be financed is a 
high-priority project as defined in 
§ 4279.2. Priority points will be awarded 
in accordance with the criteria con-
tained in § 4279.166; 

(ii) The lender must document to the 
satisfaction of the Agency that the 
loan will not be made and the project 
will not be completed if the guaranteed 
loan is not approved; and 

(iii) The percentage of guarantee will 
not exceed 60 percent. No exception to 
this requirement will be approved 
under paragraph (b) of this section for 
loans exceeding $10 million. 

(2) The Secretary, whose authority 
may not be redelegated, may approve 
guaranteed loans in excess of $25 mil-
lion, at the Secretary’s discretion, for 
rural cooperative organizations that 
process value-added agricultural com-
modities in accordance with 
§ 4279.113(j)(1). 

(b) Percentage of guarantee. The per-
centage of guarantee, up to the max-
imum allowed by this section, is a mat-
ter of negotiation between the lender 
and the Agency. The maximum per-
centage of guarantee is 80 percent for 
loans of $5 million or less, 70 percent 
for loans between $5 and $10 million, 
and 60 percent for loans exceeding $10 
million. For subsequent guaranteed 
loans, the maximum percentage of 
guarantee will be based on the cumu-
lative amount of outstanding principal 
and interest of any existing B&I guar-
anteed loans and the new loan request. 
Notwithstanding the preceding, the Ad-
ministrator may, at the Administra-
tor’s discretion, grant an exception al-
lowing guarantees of up to 90 percent 
on loans of $5 million or less if the con-
ditions of either paragraph (b)(1) or 
(b)(2) are met. Each fiscal year, the 
Agency will establish a limit on the 
maximum portion of guarantee author-
ity available for that fiscal year that 
may be used to guarantee loans with 
an increased percentage of guarantee. 
The Agency will publish a notice an-

nouncing this limit in the FEDERAL 
REGISTER. 

(1) The project to be financed is a 
high-priority project as defined in 
§ 4279.2. Priority points will be awarded 
in accordance with the criteria con-
tained in § 4279.166; or 

(2) The lender documents, to the sat-
isfaction of the Agency, that the loan 
will not be made and the project will 
not be completed due to the bank’s 
legal or regulatory lending limit if the 
higher percentage of guarantee is not 
approved. 

§ 4279.120 Fees and charges. 
There are two types of non-refund-

able fees—the guarantee fee and the 
annual renewal fee. These fees are to be 
paid by the lender but may be passed 
on to the borrower. 

(a) Guarantee fee. The guarantee fee 
is paid at the time the Loan Note 
Guarantee is issued and may be in-
cluded as an eligible use of guaranteed 
loan proceeds. The amount of the guar-
antee fee is determined by multiplying 
the total loan amount by the guar-
antee fee rate by the percentage of 
guarantee. The rate of the guarantee 
fee is established by the Agency in an 
annual notice published in the FED-
ERAL REGISTER. Subject to annual lim-
its set by the Agency in the published 
notice, the Agency may charge a re-
duced guarantee fee if requested by the 
lender for loans of $5 million or less 
when the borrower’s business: 

(1) Supports value-added agriculture 
and results in farmers benefiting finan-
cially, 

(2) Promotes access to healthy foods, 
or 

(3) Is a high impact business develop-
ment investment as defined in § 4279.2 
and applied in accordance with 
§ 4279.166(b)(4) and is located in a rural 
community that: 

(i) Is experiencing long-term popu-
lation decline; 

(ii) Has remained in poverty for the 
last 30 years; 

(iii) Is experiencing trauma as a re-
sult of natural disaster; 

(iv) Is located in a city or county 
with an unemployment rate 125 percent 
of the Statewide rate or greater; or 

(v) Is located within the boundaries 
of a federally recognized Indian tribe’s 
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reservation or within tribal trust lands 
or within land owned by an Alaska Na-
tive Regional or Village Corporation as 
defined by the Alaska Native Claims 
Settlement Act. 

(b) Annual renewal fee. The annual re-
newal fee is paid by the lender to the 
Agency once a year. Payment of the 
annual renewal fee is required in order 
to maintain the enforceability of the 
guarantee as to the lender. 

(1) The Agency will establish the rate 
of the annual renewal fee in an annual 
notice published in the FEDERAL REG-
ISTER. The amount of the annual re-
newal fee is determined by multiplying 
the outstanding principal loan balance 
as of December 31 of each year by the 
annual renewal fee rate by the percent-
age of guarantee. The rate that is in ef-
fect at the time the loan is obligated 
remains in effect for the life of the 
guarantee on the loan. 

(2) Annual renewal fees are due on 
January 31. Payments not received by 
April 1 are considered delinquent and, 
at the Agency’s discretion, may result 
in the Agency terminating the guar-
antee to the lender. The Agency will 
provide the lender 30 calendar days’ no-
tice that the annual renewal fee is de-
linquent before terminating the guar-
antee. Holders’ rights will continue in 
effect as specified in Form RD 4279–5, 
‘‘Loan Note Guarantee,’’ and Form RD 
4279–6, ‘‘Assignment Guarantee Agree-
ment,’’ unless the holder took posses-
sion of an interest in the Loan Note 
Guarantee knowing the annual renewal 
fee had not been paid. Until the Loan 
Note Guarantee is terminated by the 
Agency, any delinquent annual renewal 
fees will bear interest at the note rate, 
and any delinquent annual renewal 
fees, including any interest due there-
on, will be deducted from any loss pay-
ment due the lender. For loans where 
the Loan Note Guarantee is issued be-
tween October 1 and December 31, the 
first annual renewal fee payment is due 
January 31 of the second year following 
the date the Loan Note Guarantee was 
issued. 

(3) Lenders are prohibited from sell-
ing guaranteed loans on the secondary 
market if there are unpaid annual re-
newal fees. 

(c) Routine lender fees. The lender 
may establish charges and fees for the 

loan provided they are similar to those 
normally charged other applicants for 
the same type of loan in the ordinary 
course of business, and these fees are 
an eligible use of loan proceeds. The 
lender must document such routine 
fees on Form RD 4279–1, ‘‘Application 
for Loan Guarantee.’’ The lender may 
charge prepayment penalties and late 
payment fees that are stipulated in the 
loan documents, as long as they are 
reasonable and customary; however, 
the Loan Note Guarantee will not 
cover either prepayment penalties or 
late payment fees. 

(d) Professional services. Professional 
services are those rendered by persons 
generally licensed or certified by 
States or accreditation associations, 
such as architects, engineers, account-
ants, attorneys, or appraisers, and 
those rendered by loan packagers. The 
borrower may pay fees for professional 
services needed for planning and devel-
oping a project. Such fees are an eligi-
ble use of loan proceeds provided that 
the Agency agrees that the amounts 
are reasonable and customary. The 
lender must document these fees on 
Form RD 4279–1. 

§§ 4279.121–4279.124 [Reserved] 

§ 4279.125 Interest rates. 
The interest rate for the guaranteed 

loan will be negotiated between the 
lender and the borrower and may be ei-
ther fixed or variable, or a combination 
thereof, as long as it is a legal rate. In-
terest rates will not be more than 
those rates customarily charged bor-
rowers for loans without guarantees 
and are subject to Agency review and 
approval. Lenders are encouraged to 
utilize the secondary market and pass 
interest-rate savings on to the bor-
rower. 

(a) A variable interest rate must be a 
rate that is tied to a published base 
rate, published in a national or re-
gional financial publication, agreed to 
by the lender and the Agency. The 
variable interest rate must be specified 
in the promissory note and may be ad-
justed at different intervals during the 
term of the loan, but the adjustments 
may not be more often than quarterly. 
The lender must incorporate, within 
the variable rate promissory note at 
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loan closing, the provision for adjust-
ment of payment installments. The 
lender must fully amortize the out-
standing principal balance within the 
prescribed loan maturity in order to 
eliminate the possibility of a balloon 
payment at the end of the loan. 

(b) It is permissible to have different 
interest rates on the guaranteed and 
unguaranteed portions of the loan pro-
vided that the rate of the guaranteed 
portion does not exceed the rate on the 
unguaranteed portion, except for situa-
tions where a fixed rate on the guaran-
teed portion becomes a higher rate 
than the variable rate on the 
unguaranteed portion due to the nor-
mal fluctuations in the approved vari-
able interest rate. 

(c) Any change in the base rate or 
fixed interest rate between issuance of 
Form RD 4279–3, ‘‘Conditional Commit-
ment,’’ and Form RD 4279–5 must be ap-
proved in writing by the Agency. Ap-
proval of such change must be shown 
as an amendment to the Conditional 
Commitment in accordance with 
§ 4279.173(b) and must be reflected on 
Form RD 1980–19, ‘‘Guaranteed Loan 
Closing Report.’’ 

(d) The lender’s promissory note 
must not contain provisions for default 
or penalty interest nor will default or 
penalty interest, interest on interest, 
or late payment fees or charges be paid 
under the Loan Note Guarantee. 

§ 4279.126 Loan terms. 

(a) The length of the loan term must 
be the same for both the guaranteed 
and unguaranteed portions of the loan. 
The maximum repayment for loans for 
real estate will not exceed 30 years; 
machinery and equipment repayment 
will not exceed the useful life of the 
machinery and equipment or 15 years, 
whichever is less; and working capital 
repayment will not exceed 7 years. The 
term for a debt refinancing loan may 
be based on the collateral the lender 
will take to secure the loan. 

(b) A loan’s maturity will take into 
consideration the use of proceeds, the 
useful life of assets being financed and 
those used as collateral, and the bor-
rower’s ability to repay the loan. 

(c) Only loans that require a periodic 
payment schedule that will retire the 

debt over the term of the loan without 
a balloon payment will be guaranteed. 

(d) The first installment of principal 
and interest will, if possible, be sched-
uled for payment after the facility is 
operational and has begun to generate 
income. However, the first full install-
ment must be due and payable within 3 
years from the date of the promissory 
note and be paid at least annually 
thereafter. In cases where there is an 
interest-only period, interest will be 
paid at least annually from the date of 
the note. 

(e) There must be no ‘‘due-on-de-
mand’’ clauses without cause. Regard-
less of any ‘‘due-on-demand’’ with 
cause provision in a lender’s promis-
sory note, the Agency must concur in 
any acceleration of the loan unless the 
basis for acceleration is monetary de-
fault. 

§§ 4279.127–4279.130 [Reserved] 

§ 4279.131 Credit quality. 

The Agency will only guarantee 
loans that are sound and that have a 
reasonable assurance of repayment. 
The lender is responsible for con-
ducting a financial analysis that in-
volves the systematic examination and 
interpretation of information to assess 
a company’s past performance, present 
condition, and future viability. The 
lender is primarily responsible for de-
termining credit quality and must ad-
dress all of the elements of credit qual-
ity in a comprehensive, written credit 
analysis, including capacity (sufficient 
cash flow to service the debt), collat-
eral (assets to secure the loan), condi-
tions (borrower, economy, and indus-
try), capital (equity/net worth), and 
character (integrity of management), 
as further described in paragraphs (a) 
through (e) of this section. The lender’s 
analysis is the central underwriting 
document and must be sufficiently de-
tailed to describe the proposed loan 
and business situation and document 
that the proposed loan is sound. The 
lender’s analysis must include a writ-
ten discussion of repayment ability 
with a cash-flow analysis, history of 
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debt repayment, borrower’s manage-
ment, necessity of any debt refi-
nancing, and credit reports of the bor-
rower, principals, and any parent, affil-
iate, or subsidiary. The lender’s anal-
ysis must also include spreadsheets and 
discussion of the 3 years of historical 
balance sheets and income statements 
(for existing businesses) and 2 years of 
projected balance sheets, income state-
ments, and cash flow statements, with 
appropriate ratios and comparisons 
with industrial standards (such as Dun 
& Bradstreet or the Risk Management 
Association). All data must be shown 
in total dollars and also in common 
size form, obtained by expressing all 
balance sheet items as a percentage of 
assets and all income and expense 
items as a percentage of sales. 

(a) Capacity/cash flow. The lender 
must make all efforts to ensure the 
borrower has adequate working capital 
or operating capital and to structure or 
restructure debt so that the borrower 
has adequate debt coverage and the 
ability to accommodate expansion. 

(b) Collateral. The lender must ensure 
that the collateral for the loan has a 
documented value sufficient to protect 
the interest of the lender and the Agen-
cy. The discounted collateral value 
must be at least equal to the loan 
amount. 

(1) The lender must discount collat-
eral consistent with the sound loan-to- 
discounted value policy outlined in 
paragraphs (b)(1)(i) through (iv) of this 
section. The type, quality, and location 
of collateral are relevant factors used 
to assess collateral adequacy and ap-
propriate levels of discounting. Other 
factors to be considered in the dis-
counted value of collateral must in-
clude the marketability and alter-
native uses of the collateral. That is, 
specialized buildings or equipment will 
be discounted greater than multi-pur-
pose facilities or equipment. When 
using discounts other than those out-
lined in paragraphs (b)(1)(i) through 
(b)(1)(iv) and when in accordance with 
paragraph (b)(2), the lender must docu-
ment why such discounts are appro-
priate. 

(i) A maximum of 80 percent of cur-
rent fair market value will be given to 
real estate. Special purpose real estate 
must be assigned less value. 

(ii) A maximum of 70 percent of cost 
or current fair market value will be 
given to machinery, equipment, and 
furniture and fixtures and will be based 
on its marketability, mobility, useful 
life, specialization, and alternative 
uses, if any. 

(iii) A maximum of 60 percent of 
book value will be assigned to accept-
able inventory and accounts receiv-
able; however, all accounts over 90 days 
past due, contra accounts, affiliated 
accounts, and other accounts deemed 
not to be acceptable collateral, as de-
termined by the Agency, will be omit-
ted. Calculations to determine the per-
centage to be applied in the analysis 
are to be based on the realizable value 
of the accounts receivable taken from 
a current aging of accounts receivable 
from the borrower’s most recent finan-
cial statement. At a minimum, re-
viewed annual financial statements 
will be required when there is a pre-
dominant reliance on inventory and/or 
receivable collateral that exceeds 
$250,000. Except for working capital 
loans, term debt must not be dependent 
upon accounts receivable and inven-
tory to meet collateral requirements. 

(iv) No value will be assigned to unse-
cured personal, partnership, or cor-
porate guarantees. 

(2) Some businesses are predomi-
nantly cash-flow oriented, and where 
cash flow and profitability are strong, 
loan-to-value discounts may be ad-
justed accordingly with satisfactory 
documentation. A loan primarily based 
on cash flow must be supported by a 
successful and documented financial 
history. Under no circumstances must 
the loan-to-value of the collateral 
(loan-to-fair market value) ever be 
equal to or greater than 100 percent. 

(3) Intangible assets cannot serve as 
primary collateral. 

(4) A parity or junior lien position 
may be considered provided the loan- 
to-discounted value is adequate to se-
cure the guaranteed loan in accordance 
with this section. 

(5) The entire loan must be secured 
by the same security with equal lien 
priority for the guaranteed and 
unguaranteed portions of the loan. The 
unguaranteed portion of the loan will 
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neither be paid first nor given any pref-
erence or priority over the guaranteed 
portion. 

(c) Conditions. The lender must con-
sider the current status of the bor-
rower, overall economy, and industry 
for which credit is being extended. The 
regulatory environment surrounding 
the particular business or industry 
must also be considered. Businesses in 
areas of decline will be required to pro-
vide strong business plans that outline 
how they differ from the current 
trends. Local, regional, and national 
condition of the industry must be ad-
dressed. 

(d) Capital/equity. (1) A minimum of 10 
percent tangible balance sheet equity 
(or a maximum debt to tangible net 
worth ratio of 9:1) will be required at 
loan closing for borrowers that are ex-
isting businesses. A minimum of 20 per-
cent tangible balance sheet equity (or a 
maximum debt to tangible net worth 
ratio of 4:1) will be required at loan 
closing for borrowers that are new 
businesses. For energy projects, the 
minimum tangible balance sheet eq-
uity requirement range will be between 
25 percent and 40 percent (or a max-
imum debt to tangible net worth ratio 
between 3:1 and 1.5:1) at loan closing, 
considering whether the business is an 
existing business with a successful fi-
nancial and management history or a 
new business; the value of personal/cor-
porate guarantees offered; contractual 
relationships with suppliers and buy-
ers; credit rating; and strength of the 
business plan/feasibility study. 

(2) Tangible balance sheet equity will 
be determined based upon financial 
statements prepared in accordance 
with GAAP. The capital/equity require-
ment must be met in the form of either 
cash or tangible earning assets contrib-
uted to the business and reflected on 
the borrower’s balance sheet. Transfers 
of assets at fair market value between 
related parties, which are not arm’s 
length transactions, must be in accord-
ance with GAAP and require evidence 
that the transaction was entered into 
at market terms. Tangible equity can-
not include appraisal surplus, bargain 
purchase gains, or intangible assets. 
Owner subordinated debt may be in-
cluded when the subordinated debt is in 
exchange for cash injected into the 

business that remains in the business 
for the life of the guaranteed loan. The 
note or other form of evidence must be 
submitted to the Agency in order for 
subordinated debt to count towards 
meeting the tangible balance sheet eq-
uity requirement. 

(3) The lender must certify, in ac-
cordance with § 4279.181(a)(9)(i), that 
the capital/equity requirement was de-
termined, based on a balance sheet pre-
pared in accordance with GAAP, and 
met, as of the date the guaranteed loan 
was closed, giving effect to the entirety 
of the loan in the calculation, whether 
or not the loan itself is fully advanced. 
A copy of the loan closing balance 
sheet must be included with the lend-
er’s certification. 

(4) In situations where a real estate 
holding company and an operating en-
tity are dependent upon one another’s 
operations and are effectively one busi-
ness, they must be co-borrowers, unless 
waived by the Agency when the Agency 
determines that adequate justification 
exists to not require the entities to be 
co-borrowers. The capital/equity re-
quirement will apply to all borrowing 
entities on a consolidated basis, and fi-
nancial statements must be prepared 
both individually and on a consolidated 
basis. 

(5) In situations where co-borrowers 
are independent operations, the cap-
ital/equity requirement will apply to 
all co-borrowers on an individual basis. 

(6) For sole proprietorships and other 
situations where business assets are 
held personally, financial statements 
must be prepared using only the assets 
and liabilities directly attributable to 
the business. Assets, plus any improve-
ments, must be valued at the lower of 
cost or fair market value. 

(7) Increases in the equity require-
ment may be imposed by the Agency. A 
reduction in the capital/equity require-
ment for existing businesses may be 
permitted by the Administrator under 
the following conditions: 

(i) Collateralized personal and/or cor-
porate guarantees, in accordance with 
§ 4279.132, when feasible and legally per-
missible, are obtained; and 

(ii) All pro forma and historical fi-
nancial statements indicate the busi-
ness to be financed meets or exceeds 
the median quartile (as identified in 
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the Risk Management Association’s 
Annual Statement Studies or similar 
publication) for the current ratio, 
quick ratio, debt-to-worth ratio, and 
debt coverage ratio. 

(e) Character. The lender must con-
duct a thorough review of key manage-
ment personnel to ensure that the busi-
ness has adequately trained and experi-
enced managers. The borrower and all 
owners with a 20 percent or more own-
ership interest must have a good credit 
history, reflecting a record of meeting 
obligations in a timely manner. If 
there have been credit problems in the 
past, the lender must provide a satis-
factory explanation to show that the 
problems are unlikely to recur. 

§ 4279.132 Personal and corporate 
guarantees. 

(a) Full, unconditional personal and/ 
or corporate guarantees for the full 
term of the loan are required from 
those owning 20 percent or more inter-
est in the borrower, where legally per-
missible, unless the Agency grants an 
exception. The Agency may grant an 
exception for existing businesses only 
when the lender requests it and docu-
ments to the Agency’s satisfaction 
that collateral, equity, cash flow and 
profitability indicate an above-average 
ability to repay the loan. Partial guar-
antees for the full term of the loan at 
least equal to each owner’s percentage 
of interest in the borrower times the 
loan amount may be required in lieu of 
full, unconditional guarantees when 
the guarantors’ percentages equal 100 
percent so that the loan is fully guar-
anteed. 

(b) When warranted by an Agency as-
sessment of potential financial risk, 
the Agency may require the following: 

(1) Guarantees to be secured; 
(2) Guarantees of parent, subsidi-

aries, or affiliated companies owning 
less than a 20 percent interest in the 
borrower; and 

(3) Guarantees from persons whose 
ownership interest in the borrower is 
held indirectly through intermediate 
entities. 

(c) All personal and corporate guar-
antors must execute Form RD 4279–14, 
‘‘Unconditional Guarantee,’’ and any 
guarantee form required by the lender. 

The Agency will retain the original, ex-
ecuted Form RD 4279–14. 

(1) Any amounts paid by the Agency 
on behalf of an Agency guaranteed loan 
borrower will constitute a Federal debt 
owed to the Agency by the guaranteed 
loan borrower. 

(2) Any amounts paid by the Agency 
pursuant to a claim by a guaranteed 
program lender will constitute a Fed-
eral debt owed to the Agency by a 
guarantor of the loan, to the extent of 
the amount of the guarantor’s guar-
antee. 

(3) In all instances under paragraphs 
(c)(1) and (2) of this section, interest 
charges will be assessed in accordance 
with 7 CFR 1951.133. 

§§ 4279.133–4279.135 [Reserved] 

§ 4279.136 Insurance. 

The lender is responsible for ensuring 
that required insurance is maintained 
by the borrower. 

(a) Hazard. Hazard insurance with a 
standard clause naming the lender as 
mortgagee or loss payee, as applicable, 
is required for the life of the guaran-
teed loan. The amount must be at least 
equal to the replacement value of the 
collateral or the outstanding balance 
of the loan, whichever is the greater 
amount. 

(b) Life. The lender may require a col-
lateral assignment of life insurance to 
insure against the risk of death of per-
sons critical to the success of the busi-
ness. When required, coverage must be 
in amounts necessary to provide for 
management succession or to protect 
the business. The Agency may require 
life insurance on key individuals for 
loans where the lender has not other-
wise proposed such coverage. The cost 
of insurance and its effect on the appli-
cant’s working capital must be consid-
ered, as well as the amount of existing 
insurance that could be assigned with-
out requiring additional expense. 

(c) Worker compensation. Worker com-
pensation insurance is required in ac-
cordance with State law. 

(d) Flood. National flood insurance is 
required in accordance with applicable 
law. 
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(e) Other. The lender must consider 
whether public liability, business inter-
ruption, malpractice, and other insur-
ance is appropriate to the borrower’s 
particular business and circumstances 
and must require the borrower to ob-
tain such insurance as is necessary to 
protect the interests of the borrower, 
the lender, or the Agency. 

§ 4279.137 Financial statements. 
Except for audited financial state-

ments required by § 4279.71, the lender 
will determine the type and frequency 
of submission of financial statements 
by the borrower and any guarantors. 
At a minimum, annual financial state-
ments prepared by an accountant in ac-
cordance with GAAP are required, ex-
cept for personal financial statements 
and cooperative stock purchase loans 
in accordance with § 4279.115(a) that do 
not have to be prepared in accordance 
with GAAP. However, if the loan 
amount exceeds $10 million or if cir-
cumstances warrant, the Agency may 
require annual audited financial state-
ments. 

§§ 4279.138–4279.143 [Reserved] 

§ 4279.144 Appraisals. 
Lenders must obtain appraisals for 

real estate and chattel collateral when 
the value of the collateral exceeds 
$250,000, unless the chattel is newly-ac-
quired equipment and the value is sup-
ported by a bill of sale. For collateral 
values under this threshold, lenders 
must follow their primary regulator’s 
policies relating to appraisals and eval-
uations or, if the lender is not regu-
lated, normal banking practices and 
generally accepted methods of deter-
mining value. Lenders must use the 
fair market value as established by the 
appraisal and discounting policies out-
lined in § 4279.131(b) to meet the dis-
counted collateral coverage require-
ments of this subpart. Lenders are re-
sponsible for ensuring that appraisal 
values adequately reflect the actual 
value of the collateral. The Agency 
will require documentation that the 
appraiser has the necessary experience 
and competency to appraise the prop-
erty in question. Appraisals must not 
be more than 1 year old, and a more re-
cent appraisal may be requested by the 

Agency in order to reflect more current 
market conditions. For loan servicing 
purposes, an appraisal may be updated 
in lieu of a complete new appraisal 
when the original appraisal is more 
than 1 year old but less than 2 years 
old. Failure by the lender to follow 
these requirements will be considered 
not acting in a reasonably prudent 
manner. 

(a) All real property appraisals asso-
ciated with Agency guaranteed 
loanmaking and servicing transactions 
must meet the requirements contained 
in the Financial Institutions Reform, 
Recovery and Enforcement Act 
(FIRREA) of 1989, and the appropriate 
guidelines contained in Standards 1 
and 2 of the Uniform Standards of Pro-
fessional Appraisal Practices (USPAP) 
and be performed by a State Certified 
General Appraiser. Notwithstanding 
any exemption that may exist for 
transactions guaranteed by a Federal 
government agency, all appraisals ob-
tained by the lender for loanmaking 
and servicing must conform to the 
Interagency Appraisal and Evaluations 
Guidelines established by the lender’s 
primary Federal or State regulator. All 
appraisals must include consideration 
of the potential effects from a release 
of hazardous substances or petroleum 
products or other environmental haz-
ards on the fair market value of the 
collateral, if applicable. The lender 
must complete and submit its tech-
nical review of the appraisal. For con-
struction projects, the lender must use 
the ‘‘as-completed’’ market value of 
the real estate to determine value of 
the real estate property. 

(b) Values of both tangible and intan-
gible assets, including values attrib-
uted to business valuation or as a 
going concern, must be reported indi-
vidually/separately in the appraisal as 
values attributed to business valuation 
or as a going concern will be deducted 
from the reconciled fair market value 
of the hard assets for purposes of calcu-
lating collateral coverage. 

(c) Chattels with values under the 
$250,000 threshold must be evaluated in 
accordance with the lender’s primary 
regulator’s policies relating to apprais-
als and evaluations or, if the lender is 
not regulated, normal banking prac-
tices and generally accepted methods 
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of determining value. Chattel apprais-
als must reflect the age, condition, and 
remaining useful life of the equipment. 
If the appraisal is completed by a State 
licensed/certified appraiser, the ap-
praisal report must comply with 
USPAP Standards 7 and 8. 

[81 FR 36005, June 3, 2016, as amended at 81 
FR 54477, Aug. 16, 2016] 

§§ 4279.145–4279.149 [Reserved] 

§ 4279.150 Feasibility studies. 

A feasibility study, by a qualified 
independent consultant acceptable to 
the Agency, is required for new busi-
nesses. The Agency may require a fea-
sibility study for existing businesses 
when the project will significantly af-
fect the borrower’s operations, and 
cash flow from the existing facility is 
not sufficient to service the new debt. 
At a minimum, a feasibility study 
must include an evaluation of the eco-
nomic, market, technical, financial, 
and management feasibility and an ex-
ecutive summary that reaches an over-
all conclusion as to the business’ 
chance of success. The income ap-
proach of an appraisal is not an accept-
able feasibility study. 

§§ 4279.151–4279.160 [Reserved] 

§ 4279.161 Filing preapplications and 
applications. 

Borrowers and lenders are encour-
aged to file preapplications and obtain 
Agency comments before completing 
an application. However, if they prefer, 
borrowers and lenders may file a com-
plete application without filing a 
preapplication. The Agency will nei-
ther accept nor process preapplications 
and applications unless a lender has 
agreed to finance the proposal. For bor-
rowers other than individuals, a Dun 
and Bradstreet Universal Numbering 
System (DUNS) number is required, 
which can be obtained online at http:// 
fedgov/dnd.com/webform. Guaranteed 
loans exceeding $600,000 must be sub-
mitted under the requirements speci-
fied in paragraph (b) of this section. 
However, guaranteed loans of $600,000 
and less may be submitted under the 
requirements of either paragraph (b) or 
(c) of this section. 

(a) Preapplications. Lenders may file 
preapplications by submitting the fol-
lowing to the Agency: 

(1) A letter or preliminary lender 
credit analysis, signed by the lender, 
containing the following: 

(i) Name of the proposed borrower, 
organization type, address, contact 
person, Federal tax identification num-
ber, email address, and telephone num-
ber; 

(ii) Name of the proposed lender, ad-
dress, telephone number, contact per-
son, email address, and lender’s Inter-
nal Revenue Service (IRS) identifica-
tion number; 

(iii) Amount of the loan request, per-
cent of guarantee requested, and the 
proposed rates and terms; 

(iv) Description of collateral to be of-
fered with estimated value(s) and the 
amount and source of equity to be con-
tributed to the project; 

(v) A brief description of the project, 
products or services provided, and 
availability of raw materials and sup-
plies; and 

(vi) The number of current full-time 
equivalent jobs, the number of jobs to 
be created as a result of the proposed 
loan, and the overall average wage 
rate. 

(2) The borrower’s current (not more 
than 90 days old) balance sheet and 
year-to-date income statement. For ex-
isting businesses, also include balance 
sheets and income statements for the 
last 3 years; and 

(3) A completed Form RD 4279–2, 
‘‘Certification of Non-Relocation and 
Market Capacity Information Report,’’ 
if the proposed loan is in excess of $1 
million and will increase direct em-
ployment by more than 50 employees. 

(b) Applications. Lenders must submit 
the information specified in paragraphs 
(b)(1) through (19) of this section when 
filing an application with the Agency. 

(1) A completed Form RD 4279–1. 
(2) A completed Form RD 4279–2, if 

the proposed loan is in excess of $1 mil-
lion and will increase direct employ-
ment by more than 50 employees, un-
less already submitted in accordance 
with § 4279.161(a)(3). 

(3) Environmental review documenta-
tion in accordance with 7 CFR part 
1970, ‘‘Environmental Policies and Pro-
cedures,’’ or successor regulation. 
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(4) A personal or commercial credit 
report from an acceptable credit re-
porting company for each individual or 
entity owning 20 percent or more inter-
est in the borrower, except for those 
corporations listed on a major stock 
exchange. Credit reports are not re-
quired for elected and appointed offi-
cials when the applicant is a public 
body or non-profit corporation. 

(5) Commercial credit reports for the 
borrower(s) and any parent, affiliate, 
and subsidiary companies. 

(6) Current (not more than 90 days 
old) financial statements for any par-
ent, affiliate, and subsidiary compa-
nies. 

(7) Current (not more than 90 days 
old) personal and corporate financial 
statements of any guarantors. 

(8) For all borrowers, a current (not 
more than 90 days old) balance sheet 
and year-to-date income statement, a 
pro forma balance sheet projected for 
loan closing, and projected balance 
sheets, income statements, and cash 
flow statements for the next 2 years. 
Projections must be prepared in line 
with GAAP standards and supported by 
a list of assumptions showing the basis 
for the projections. In the event proc-
essing of the loan is not complete with-
in 90 days, a current set of financial 
statements will be required every 90 
days. 

(9) For borrowers that are existing 
businesses, balance sheets and income 
statements for the last 3 years. If the 
business has been in operation for less 
than 3 years, balance sheets and in-
come statements for all years for 
which financial information is avail-
able. 

(10) The lender’s comprehensive, 
written credit analysis of the proposal, 
as described in § 4279.131. 

(11) A draft loan agreement. A final 
loan agreement must be executed by 
the lender and borrower before the 
Agency issues a Loan Note Guarantee 
and must contain any additional re-
quirements imposed by the Agency in 
its Conditional Commitment. The loan 
agreement must establish prudent, ade-
quate controls to protect the interests 
of the lender and Agency. At a min-
imum, the following requirements 
must be included in the loan agree-
ment: 

(i) Type and frequency of borrower 
and guarantor financial statements to 
be required for the duration of the 
loan; 

(ii) Prohibition against assuming li-
abilities or obligations of others; 

(iii) Limitations on dividend pay-
ments and compensation of officers and 
owners; 

(iv) Limitation on the purchase and 
sale of equipment and other fixed as-
sets; 

(v) Restrictions concerning consoli-
dations, mergers, or other cir-
cumstances and a limitation on selling 
the business without the concurrence 
of the lender; 

(vi) Maximum debt-to-net worth 
ratio; and 

(vii) Minimum debt service coverage 
ratio. 

(12) Intergovernmental consultation 
comments in accordance with 2 CFR 
part 415, subpart C, or successor regula-
tion, unless exemptions have been 
granted by the State single point of 
contact. 

(13) Appraisals, accompanied by a 
copy of the appropriate environmental 
site assessment, if available, and the 
technical review of the appraisals re-
quired by § 4279.144(a). 

(14) A business plan or similar docu-
ment that must include a description 
of the business and project; manage-
ment experience; sources of capital; 
products, services, and pricing; mar-
keting plan; proposed use of funds; 
availability of labor, raw materials, 
and supplies; contracts in place; dis-
tribution channels; and the names of 
any corporate parent, affiliates, and 
subsidiaries with a description of the 
relationship. A business plan may be 
omitted if the information is included 
in a feasibility study. A business plan 
may also be omitted when loan pro-
ceeds are used exclusively for debt refi-
nancing and fees. 

(15) Independent feasibility study, if 
required. 

(16) For companies listed on a major 
stock exchange or subject to the Secu-
rities and Exchange Commission regu-
lations, a copy of SEC Form 10–K, 
‘‘Annual Report Pursuant to sections 
13 or 15(d) of the Securities Exchange 
Act of 1934.’’ 
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(17) For health care facilities, a cer-
tificate of need, if required by statute 
or State law. 

(18) For guaranteed loan applications 
for five or more residential units, in-
cluding nursing homes and assisted-liv-
ing facilities, an Affirmative Fair 
Housing Marketing Plan that is in con-
formance with 7 CFR 1901.203(c)(3). 

(19) Any additional information re-
quired by the Agency to make a deci-
sion, including any information needed 
to score the project in accordance with 
§ 4279.166. 

(c) Applications of $600,000 and less. 
Guaranteed loan applications may be 
processed under this paragraph if the 
request does not exceed $600,000, pro-
vided the Agency determines that 
there is not a significant increased risk 
of a default on the loan. A lender may 
need to resubmit an application under 
paragraph (b) of this section if the ap-
plication under this paragraph does not 
contain sufficient information for the 
Agency to make a decision to guar-
antee the loan. Applications submitted 
under this paragraph must include the 
information contained in paragraphs 
(b)(1) (with the short application box 
marked at the top of Form RD 4279–1), 
(b)(3), (b)(8) through (10), (b)(12), and 
(b)(13) of this section. The lender must 
have the documentation identified in 
paragraph (b) of this section, with the 
exception of paragraph (b)(2), available 
in its file for review. 

§§ 4279.162–4279.164 [Reserved] 

§ 4279.165 Evaluation of application. 
(a) General review. The Agency will 

evaluate the application and make a 
determination whether the borrower is 
eligible, the proposed loan is for an eli-
gible purpose, there is reasonable as-
surance of repayment ability, there is 
sufficient collateral and equity, and 
the proposed loan complies with all ap-
plicable statutes and regulations. If the 
Agency determines it is unable to guar-
antee the loan, it will inform the lend-
er in writing. 

(b) Environmental requirements. The 
environmental review process must be 
completed, in accordance with 7 CFR 
part 1970, ‘‘Environmental Policies and 
Procedures,’’ or successor regulation, 
prior to loan approval. 

§ 4279.166 Loan priority scoring. 
The Agency will consider applica-

tions and preapplications in the order 
they are received by the Agency; how-
ever, for the purpose of assigning pri-
ority points as described in paragraph 
(b) of this section, the Agency will 
compare an application to other pend-
ing applications that are competing for 
funding. The Agency may establish a 
minimum loan priority score to fund 
projects from the National Office re-
serve and will publish any minimum 
loan priority score in a notice pub-
lished in the FEDERAL REGISTER. 

(a) When applications on hand other-
wise have equal priority, the Agency 
will give preference to applications for 
loans from qualified veterans. 

(b) The Agency will assign priority 
points on the basis of the point system 
contained in this section. The Agency 
will use the application and supporting 
information to determine an eligible 
proposed project’s priority for avail-
able guarantee authority. To the ex-
tent possible, all lenders must consider 
Agency priorities when choosing 
projects for guarantee. The lender 
must provide necessary information re-
lated to determining the score, if re-
quested. 

(1) Population priority. Projects lo-
cated in an unincorporated area or in a 
city with a population under 25,000 (10 
points). 

(2) Demographics priority. The priority 
score for demographics priority will be 
the total score for the following cat-
egories: 

(i) Located in an eligible area of 
long-term population decline according 
to the last three decennial censuses (5 
points); 

(ii) Located in a rural county that 
has had 20 percent or more of its popu-
lation living in poverty based on the 
last three decennial censuses (10 
points); 

(iii) Located in a rural community 
that is experiencing trauma as a result 
of natural disaster (5 points); 

(iv) Located in a city or county with 
an unemployment rate 125 percent of 
the Statewide rate or greater (5 
points); 

(v) Located within the boundaries of 
a Federally recognized Indian tribe’s 
reservation, within tribal trust lands, 
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or within land owned by an Alaska Na-
tive Regional or Village Corporation as 
defined by the Alaska Native Claims 
Settlement Act (5 points); and 

(vi) Business is owned by a qualified 
veteran as defined by § 4279.2 (5 points). 

(3) Loan features. The priority score 
for loan features will be the total score 
for each of the following categories: 

(i) Lender will price the guaranteed 
loan at an interest rate equal to or less 
than the equivalent of the Wall Street 
Journal published Prime Rate plus 1.5 
percent (5 points); 

(ii) Lender will price the guaranteed 
loan at an interest rate equal to or less 
than the equivalent of the Wall Street 
Journal published Prime Rate plus 1 
percent (5 points); 

(iii) The Agency guaranteed loan is 
less than 60 percent of project cost (5 
points); 

(iv) The Agency guaranteed loan is 
less than 50 percent of project cost (5 
points); 

(v) The Agency guaranteed loan is 
less than 40 percent of project cost (5 
points); and 

(vi) For loans not requesting an ex-
ception under § 4279.119(b), the percent-
age of guarantee is 10 or more percent-
age points less than the maximum al-
lowable for a loan of its size (5 points). 

(4) High impact business investment pri-
orities. The priority score for high im-
pact business investment will be the 
total score for the following categories: 

(i) Business/industry. The priority 
score for business/industry will be the 
total score for the following: 

(A) Industry that is not already 
present in the community (5 points); 

(B) Business that has 20 percent or 
more of its sales in international mar-
kets (5 points); 

(C) Business that offers high value, 
specialized products and/or services 
that command high prices (5 points); 

(D) Business that provides an addi-
tional market for existing local busi-
nesses (5 points); 

(E) Business that is locally owned 
and managed (5 points); 

(F) Business that will produce a nat-
ural resource value-added product (5 
points); and 

(G) Business that processes, distrib-
utes, aggregates, stores, and/or mar-
kets locally or regionally produced ag-

ricultural food products to underserved 
communities in accordance with 
§ 4279.113(y)(5) (10 points). 

(ii) Occupations. The priority score 
for occupations will be the total score 
for the following: 

(A) Business that creates or saves 
jobs with an average wage exceeding 
125 percent of the Federal minimum 
wage (5 points); 

(B) Business that creates or saves 
jobs with an average wage exceeding 
150 percent of the Federal minimum 
wage (5 points); and 

(C) Business that offers a healthcare 
benefits package to all employees, with 
at least 50 percent of the premium paid 
by the employer (5 points). 

(5) Administrative points. The State 
Director may assign up to 10 additional 
points to an application to account for 
Statewide distribution of funds, nat-
ural disasters or economic emergency 
conditions, community economic de-
velopment strategies, State strategic 
plans, fundamental structural changes 
in a community’s economic base, or 
projects that will fulfill an Agency ini-
tiative. In addition to the State Direc-
tor assigned points, if an application is 
considered in the National Office, the 
Administrator may assign up to an ad-
ditional 10 points to account for geo-
graphic distribution of funds, emer-
gency conditions caused by economic 
problems or natural disasters, or 
projects that will fulfill an Agency ini-
tiative. 

§ 4279.167 Planning and performing 
development. 

(a) Design policy. The lender must en-
sure that all facilities constructed with 
program funds are designed, and costs 
estimated, by an independent profes-
sional, utilizing accepted architec-
tural, engineering, and design prac-
tices. The Agency may require an inde-
pendent professional architect on com-
plex projects. The lender must ensure 
the design conforms to applicable Fed-
eral, State, and local codes and re-
quirements. The lender must also en-
sure that the project will be completed 
with available funds and, once com-
pleted, will be used for its intended 
purpose and produce in the quality and 
quantity proposed in the completed ap-
plication approved by the Agency. Once 
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construction is completed, the lender 
must provide the Agency with a copy 
of the Notice of Completion or similar 
document issued by the relevant build-
ing jurisdiction. 

(b) Issuing the Loan Note Guarantee 
prior to project completion. If the lender 
requests that the Loan Note Guarantee 
be issued prior to construction or com-
pletion of a project, the lender must 
have a construction monitoring plan 
acceptable to the Agency and under-
take the added responsibilities set 
forth in this paragraph. The lender 
must monitor the progress of construc-
tion and undertake the reviews and in-
spections necessary to ensure that con-
struction conforms to applicable Fed-
eral, State, and local code require-
ments; proceeds are used in accordance 
with the approved plans, specifications, 
and contract documents; and that 
funds are used for eligible project 
costs. The lender must expeditiously 
report any problems in project develop-
ment to the Agency. 

(1) In cases of takeout of interim fi-
nancing where the Loan Note Guar-
antee is issued prior to construction or 
completion of a project, the promissory 
note must contain the terms and condi-
tions of the interim financing and the 
permanent financing and convert the 
interim financing to the permanent 
note as the Loan Note Guarantee can 
only be placed on one note. 

(2) Prior to disbursement of construc-
tion funds, the lender must have: 

(i) A complete set of plans and speci-
fications for the project on file; 

(ii) A detailed timetable for the 
project with a corresponding budget of 
costs setting forth the parties respon-
sible for payment. The timetable and 
budget must be agreed to by the bor-
rower; 

(iii) A person, who may be the project 
architect or engineer, with dem-
onstrated experience relating to the 
project’s industry, confirm that the 
budget is adequate for the planned de-
velopment; 

(iv) A firm, fixed-price construction 
contract with an independent general 
contractor with costs and provisions 
for change order approvals, a retainage 
percentage, and a disbursement sched-
ule; a 100 percent performance/payment 
bond on the borrower’s contractor; or a 

contract with an independent disburse-
ment and monitoring firm where 
project construction and completion 
are guaranteed. A bonding agent must 
be listed on Treasury Circular 570; and 

(v) Contingencies in place to handle 
unforeseen cost overruns without seek-
ing additional guaranteed assistance. 
These are to be agreed to by the bor-
rower. 

(3) Once construction begins, the 
lender is to: 

(i) Use any borrower funds in the 
project first; 

(ii) Ensure that the project is built to 
support the functions at the level and 
quality contemplated by the borrower 
through the use of accepted architec-
tural and engineering practices. There 
is no absolute requirement that the 
goal be achieved by the use of a profes-
sional inspection. However, if after 
careful review, it appears that the use 
of a professional inspector is the only 
method that ensures the project is 
built to support the functions at the 
level and quality contemplated by the 
borrower through the use of accepted 
architectural and engineering prac-
tices, one may be required by the Agen-
cy. If one is required, inspections must 
be made by a qualified, independent in-
spector prior to any progress payment. 
If other less expensive or rigorous 
methods will achieve the same result, 
they may be utilized. The decision will 
be made on a case-by-case basis and 
must be reasonable under the specific 
circumstances of the case; 

(iii) Obtain lien waivers from all con-
tractors and materialmen prior to any 
disbursement; and 

(iv) Provide at least monthly, writ-
ten reports to the Agency on fund dis-
bursement and project status. 

(4) Once construction is completed, 
the lender is to provide the Agency 
with a copy of the Notice of Comple-
tion or similar document issued by the 
relevant building jurisdiction. 

(c) Compliance with other Federal laws. 
Lenders must comply with other appli-
cable Federal laws, including Equal 
Employment Opportunities, the Equal 
Credit Opportunity Act, the Fair Hous-
ing Act, and the Civil Rights Act of 
1964. Guaranteed loans that involve the 
construction of or addition to facilities 
that accommodate the public must 
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comply with the Architectural Barriers 
Act Accessibility Standard. The bor-
rower and lender are responsible for en-
suring compliance with these require-
ments. 

(d) Environmental responsibilities. The 
lender must ensure that the borrower 
has: 

(1) Provided the necessary environ-
mental information to enable the 
Agency to undertake its environmental 
review process in accordance with 7 
CFR part 1970, ‘‘Environmental Poli-
cies and Procedures,’’ or successor reg-
ulation, including the provision of all 
required Federal, State, and local per-
mits; 

(2) Complied with any mitigation 
measures required by the Agency; and 

(3) Not taken any actions or incurred 
any obligations with respect to the 
proposed project that would either 
limit the range of alternatives to be 
considered during the Agency’s envi-
ronmental review process or that 
would have an adverse effect on the en-
vironment. 

§ 4279.168 Timeframe for processing 
applications. 

All complete guaranteed loan appli-
cations will be approved or disapproved 
within 60 days, unless approval is pre-
vented by a lack of guarantee author-
ity or there are delays resulting from 
public comment requirements of the 
environmental assessment or out-
standing DOL clearance issues. 

§§ 4279.169–4279.172 [Reserved] 

§ 4279.173 Loan approval and obli-
gating funds. 

(a) Upon approval of a loan guar-
antee, the Agency will issue a Condi-
tional Commitment to the lender, con-
taining conditions under which a Loan 
Note Guarantee will be issued. No Con-
ditional Commitment can be issued 
until the loan is obligated. If a Loan 
Note Guarantee is not issued by the 
Conditional Commitment expiration 
date, the Conditional Commitment 
may be extended at the request of the 
lender and only if there has been no 
material adverse change in the bor-
rower or the borrower’s financial con-
dition since issuance of the Conditional 
Commitment. If the Conditional Com-

mitment is not accepted, the Condi-
tional Commitment may be withdrawn 
and funds may be deobligated. Like-
wise, if the Conditional Commitment 
expires, funds may be deobligated. 

(b) If certain conditions of the Condi-
tional Commitment cannot be met, the 
lender and borrower may request 
changes to the Conditional Commit-
ment. Within the requirements of the 
applicable regulations and prudent 
lending practices, the Agency may ne-
gotiate with the lender and the bor-
rower regarding any proposed changes 
to the Conditional Commitment. Any 
changes to the Conditional Commit-
ment must be documented by written 
amendment to the Conditional Com-
mitment. 

(c) The borrower must comply with 
all Federal requirements then in effect 
for receiving Federal assistance. 

§ 4279.174 Transfer of lenders. 

(a) The Agency may approve the sub-
stitution of a new eligible lender in 
place of a former lender who has been 
issued and has accepted an outstanding 
Conditional Commitment when the 
Loan Note Guarantee has not yet been 
issued, provided that there are no 
changes in the borrower’s ownership or 
control, loan purposes, or scope of 
project, and the loan terms and condi-
tions in the Conditional Commitment 
and the loan agreement remain the 
same. Any request for a transfer of 
lender must be submitted in writing by 
the current lender, the proposed lender, 
and the borrower. The original lender 
must state the reason(s) it no longer 
desires to be the lender for the project. 

(b) Unless the new lender is already 
an approved lender, the Agency will 
analyze the new lender’s servicing ca-
pability, eligibility, and experience 
prior to approving the substitution. 
The substituted lender must execute a 
new part B of Form 4279–1, ‘‘Applica-
tion for Loan Guarantee;’’ Form RD 
4279–4, ‘‘Lender’s Agreement’’ (unless a 
valid Lender’s Agreement with the 
Agency already exists); and complete a 
new lender’s analysis in accordance 
with § 4279.131. The new lender may also 
be required to provide other updated 
application items outlined in 
§ 4279.161(b). 

VerDate Sep<11>2014 09:11 Apr 13, 2017 Jkt 241026 PO 00000 Frm 00762 Fmt 8010 Sfmt 8010 Y:\SGML\241026.XXX 241026pm
an

gr
um

 o
n 

D
S

K
3G

D
R

08
2P

R
O

D
 w

ith
 C

F
R



753 

RBS and RUS, USDA § 4279.181 

§§ 4279.175–4279.179 [Reserved] 

§ 4279.180 Changes in borrower. 
Any changes in borrower ownership 

or organization prior to the issuance of 
the Loan Note Guarantee must meet 
the eligibility requirements of the pro-
gram and be approved by the Agency. 

§ 4279.181 Conditions precedent to 
issuance of the Loan Note Guar-
antee. 

(a) The lender must not close the 
loan until all conditions of the Condi-
tional Commitment are met. When 
loan closing plans are established, the 
lender must notify the Agency. Coinci-
dent with, or immediately after loan 
closing, the lender must provide the 
following to the Agency: 

(1) An executed Form RD 4279–4, un-
less a valid Lender’s Agreement exists 
that was issued after August 2, 2016; 

(2) Form RD 1980–19 and appropriate 
guarantee fee; 

(3) Copy of the executed promissory 
note(s); 

(4) Copy of the executed loan agree-
ment; 

(5) Copy of the executed settlement 
statement; 

(6) Original, executed Forms RD 4279– 
14, as required; 

(7) Any other documents required to 
comply with applicable law or required 
by the Conditional Commitment. 

(8) Borrower’s loan closing balance 
sheet, supporting paragraph (a)(9)(i) of 
the lender certification, demonstrating 
required tangible balance sheet equity; 
and 

(9) The lender’s certification to each 
of the following certifications: 

(i) The capital/equity requirement 
was determined, based on a balance 
sheet prepared in accordance with 
GAAP, and met, as of the date the 
guaranteed loan was closed, giving ef-
fect to the entirety of the loan in the 
calculation, whether or not the loan 
itself is fully advanced. 

(ii) All requirements of the Condi-
tional Commitment have been met. 

(iii) No major changes have been 
made in the lender’s loan conditions 
and requirements since the issuance of 
the Conditional Commitment, unless 
such changes have been approved by 
the Agency in writing. 

(iv) There is a reasonable prospect 
that the guaranteed loan and other 
project debt will be repaid on time and 
in full (including interest) from project 
cash flow according to the terms pro-
posed in the application for loan guar-
antee. 

(v) All planned property acquisition 
has been or will be completed, all de-
velopment has been or will be substan-
tially completed in accordance with 
plans and specifications, conforms with 
applicable Federal, State, and local 
codes, and costs have not exceeded the 
amount approved by the lender and the 
Agency. 

(vi) The borrower has marketable 
title to the collateral then owned by 
the borrower, subject to the instru-
ment securing the loan to be guaran-
teed and to any other exceptions ap-
proved in writing by the Agency. 

(vii) The loan has been properly 
closed, and the required security in-
struments have been properly executed 
or will be obtained on any acquired 
property that cannot be covered ini-
tially under State law. 

(viii) Lien priorities are consistent 
with the requirements of the Condi-
tional Commitment. No claims or liens 
of laborers, subcontractors, suppliers of 
machinery and equipment, 
materialmen, or other parties have 
been filed against the collateral, and 
no suits are pending or threatened that 
would adversely affect the collateral. 

(ix) When required, personal and/or 
corporate guarantees have been ob-
tained in accordance with § 4279.132. 

(x) The loan proceeds have been or 
will be disbursed for purposes and in 
amounts consistent with the Condi-
tional Commitment (or Agency-ap-
proved amendment thereof) and the ap-
plication submitted to the Agency. 
When applicable, the entire amount of 
the loan for working capital has been 
disbursed to the borrower, except in 
cases where the Agency has approved 
disbursement over an extended period 
of time and funds are escrowed so that 
the settlement statement reflects the 
full amount to be disbursed. 

(xi) All truth-in-lending and equal 
credit opportunity requirements have 
been met. 

(xii) There has been neither any ma-
terial adverse change in the borrower’s 
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financial condition nor any other ma-
terial adverse change in the borrower, 
for any reason, during the period of 
time from the Agency’s issuance of the 
Conditional Commitment to the 
issuance of the Loan Note Guarantee 
regardless of the cause or causes of the 
change and whether or not the change 
or causes of the change were within the 
lender’s or borrower’s control. The 
lender must address any assumptions 
or reservations in the requirement and 
must address all adverse changes of the 
borrower, any parent, affiliate, or sub-
sidiary of the borrower, and guaran-
tors. 

(xiii) Neither the lender nor any of 
the lender’s officers has an ownership 
interest in the borrower or is an officer 
or director of the borrower, and neither 
the borrower nor its officers, directors, 
stockholders, or other owners have 
more than a 5 percent ownership inter-
est in the lender. 

(xiv) The loan agreement includes all 
measures identified in the Agency’s en-
vironmental impact analysis for this 
proposal with which the borrower must 
comply for the purpose of avoiding or 
reducing adverse environmental im-
pacts of the project’s construction or 
operation. 

(xv) If required, hazard, flood, liabil-
ity, workers compensation, and life in-
surance are in effect. 

(b) The Agency may, at its discre-
tion, request copies of additional loan 
documents for its file. 

(c) When the Agency is satisfied that 
all conditions for the guarantee have 
been met, the Agency will issue the 
Loan Note Guarantee and the following 
documents, as appropriate. 

(1) Assignment Guarantee Agreement. 
In the event the lender uses the single 
note option and assigns the guaranteed 
portion of the loan to a holder, the 
lender, holder, and the Agency will exe-
cute Form RD 4279–6 in accordance 
with § 4279.75(a); and 

(2) Certificate of Incumbency. If re-
quested by the lender, the Agency will 
provide the lender with a certification 
on Form RD 4279–7, ‘‘Certificate of In-
cumbency and Signature,’’ of the sig-
nature and title of the Agency official 
who signs the Loan Note Guarantee, 
Lender’s Agreement, and Assignment 
Guarantee Agreement. 

§§ 4279.182–4279.186 [Reserved] 

§ 4279.187 Refusal to execute Loan 
Note Guarantee. 

If the Agency determines that it can-
not execute the Loan Note Guarantee, 
the Agency will promptly inform the 
lender of the reasons and give the lend-
er a reasonable period within which to 
satisfy the objections. If the lender sat-
isfies the objections within the time al-
lowed, the Agency will issue the Loan 
Note Guarantee. If the lender requests 
additional time in writing and within 
the period allowed, the Agency may 
grant the request. 

§§ 4279.188–4279.199 [Reserved] 

§ 4279.200 OMB control number. 
In accordance with the Paperwork 

Reduction Act of 1995, the information 
collection requirements contained in 
this rule have been submitted to the 
Office of Management and Budget 
(OMB) under OMB Control Number 
0570–0069 for OMB approval. 

Subpart C—Biorefinery, Renew-
able Chemical, and Biobased 
Product Manufacturing Assist-
ance Loans 

SOURCE: 80 FR 36425, June 24, 2015, unless 
otherwise noted. 

GENERAL 

§ 4279.201 Purpose and scope. 
The purpose of the Biorefinery, Re-

newable Chemical, and Biobased Prod-
uct Manufacturing Program is to assist 
in the development of new and emerg-
ing technologies for the development of 
Advanced Biofuels, Renewable Chemi-
cals, and Biobased Product Manufac-
turing. This is achieved through guar-
antees for loans made to fund the de-
velopment, construction, and Retro-
fitting of Commercial-Scale Biorefin-
eries using Eligible Technology and of 
Biobased Product Manufacturing facili-
ties that use Technologically New 
Commercial-Scale processing and man-
ufacturing equipment and required fa-
cilities to convert Renewable Chemi-
cals and other biobased outputs of Bio-
refineries into end-user products on a 
Commercial Scale. 
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(a) This subpart and subpart D of 
part 4287 of this chapter contain the 
regulations for this Program. 

(b) The Lender is responsible for 
ascertaining that all requirements for 
making, securing, servicing, and col-
lecting the loan are complied with. 

(c) Whether specifically stated or 
not, whenever Agency approval is re-
quired, it must be in writing. 

(d) Copies of all forms, regulations, 
and instructions referenced in this sub-
part are available in any Agency office 
and from the USDA Rural Development 
Web site at http://www.rd.usda.gov/pro-
grams-services/biorefinery-assistance-pro-
gram. Whenever a form is designated in 
this subpart, it is initially capitalized 
and its reference includes predecessor 
and successor forms, if applicable. 

§ 4279.202 Definitions and abbrevia-
tions. 

Terms used in this subpart are de-
fined in this section. Terms used in 
this subpart that have the same mean-
ing as the terms defined in this section 
have been capitalized in this subpart. 

Administrator. The Administrator of 
Rural Business-Cooperative Service 
within the Rural Development mission 
area of the U.S. Department of Agri-
culture. 

Advanced biofuel. Fuel derived from 
Renewable Biomass, other than corn 
kernel starch, to include: 

(1) Biofuel derived from cellulose, 
hemicellulose, or lignin; 

(2) Biofuel derived from sugar and 
starch (other than ethanol derived 
from corn kernel starch); 

(3) Biofuel derived from waste mate-
rial, including crop residue, other vege-
tative waste material, animal waste, 
food waste, and yard waste; 

(4) Diesel-equivalent fuel derived 
from Renewable Biomass, including 
vegetable oil and animal fat; 

(5) Biogas (including landfill gas and 
sewage waste treatment gas) produced 
through the conversion of organic mat-
ter from Renewable Biomass; 

(6) Butanol or other alcohols pro-
duced through the conversion of or-
ganic matter from Renewable Biomass; 
and 

(7) Other fuel derived from cellulosic 
biomass. 

Affiliate. An entity that is related to 
another entity by owning shares or 
having an interest in the entity, by 
common ownership, or by any means of 
control. 

Agency. The Rural Business-Coopera-
tive Service or successor Agency as-
signed by the Secretary of Agriculture 
to administer the Program. References 
to the National or State Office should 
be read as prefaced by ‘‘Agency’’ or 
‘‘Rural Development’’ as applicable. 

Agricultural producer. An individual 
or entity directly engaged in the pro-
duction of agricultural products, in-
cluding crops (including farming); live-
stock (including ranching); forestry 
products; hydroponics; nursery stock; 
or aquaculture, whereby 50 percent or 
greater of their gross income is derived 
from the operations. 

Annual renewal fee. A fee that is paid 
once a year by the Lender and is re-
quired to maintain the enforceability 
of the Loan Note Guarantee. 

Arm’s length transaction. A trans-
action between ready, willing, and able 
disinterested parties that are not affili-
ated with or related to each other and 
have no security, monetary, or stock-
holder interest in each other. 

Assignment Guarantee Agreement. 
Form RD 4279–6, ‘‘Assignment Guar-
antee Agreement,’’ is the signed agree-
ment between the Agency, the Lender, 
and the Holder containing the terms 
and conditions of an assignment of a 
guaranteed portion of a loan, using the 
single Promissory Note system. 

Association of Agricultural Producers. 
An organization that represents Agri-
cultural Producers and whose mission 
includes working on behalf of such pro-
ducers and the majority of whose mem-
bership and board of directors is com-
prised of Agricultural Producers. 

BAP. Biorefinery, Renewable Chem-
ical, and Biobased Product Manufac-
turing Assistance Program. 

Biobased product. A product deter-
mined by the Secretary to be a com-
mercial or industrial product (other 
than food or feed) that is either: 

(1) Composed, in whole or in signifi-
cant part, of biological products, in-
cluding renewable domestic agricul-
tural materials and forestry materials; 
or 
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(2) An intermediate ingredient or 
feedstock. 

Biobased product manufacturing. The 
use of Technologically New Commer-
cial-Scale processing and manufac-
turing equipment and required facili-
ties to convert Renewable Chemicals 
and other biobased outputs of Biorefin-
eries into end-user products on a Com-
mercial Scale. 

Biofuel. A fuel derived from Renew-
able Biomass. 

Biogas. Renewable Biomass converted 
to gaseous fuel. 

Biorefinery. A facility (including 
equipment and processes) that converts 
Renewable Biomass into Biofuels and 
Biobased Products and may produce 
electricity. 

Bond. A form of debt security in 
which the authorized issuer (Borrower) 
owes the Bond holder (Lender) a debt 
and is obligated to repay the principal 
and Interest (coupon) at a later date(s) 
(maturity). An explanation of the type 
of Bond and other Bond stipulations 
must be attached to the Bond issuance. 

Borrower. The Person that borrows, 
or seeks to borrow, money from the 
Lender, including any party liable for 
the loan except for guarantors. 

Byproduct. An incidental or sec-
ondary product generated under nor-
mal operations of the proposed Project 
that can be reasonably measured and 
monitored other than: Advanced 
Biofuel, Program-eligible Biobased 
Products including Renewable Chemi-
cals, and Program-eligible end-user 
products produced by Biobased Product 
Manufacturing facilities. Byproducts 
may or may not have a readily identifi-
able commercial use or value. 

Calendar quarter. Four three-month 
periods in each calendar year as fol-
lows: 

(1) Quarter 1 begins on January 1 and 
ends on March 31; 

(2) Quarter 2 begins on April 1 and 
ends on June 30; 

(3) Quarter 3 begins on July 1 and 
ends on September 30; and 

(4) Quarter 4 begins on October 1 and 
ends on December 31. 

Collateral. The asset(s) pledged by the 
Borrower to secure the loan. 

Commercial-scale (commercial scale). An 
operation is considered to be a Com-
mercial-Scale operation if it dem-

onstrates that its sole or chief empha-
sis is on salability and profit and: 

(1) Its revenue will be sufficient to re-
cover the full cost of the Project over 
its expected life and result in an antici-
pated annual rate of return sufficient 
to encourage investors or Lenders to 
provide funding for the Project; 

(2) It will be able to operate profit-
ably without public and private sector 
subsidies upon completion of construc-
tion (volumetric excise tax is not in-
cluded as a subsidy); 

(3) Contracts for feedstock are ade-
quate to address proposed off-take; and 

(4) It has the ability to achieve mar-
ket entry, suitable infrastructure to 
transport product to its market is 
available, and the technology and re-
lated products are generally competi-
tive in the market. 

Conditional Commitment. Form RD 
4279–3, ‘‘Conditional Commitment,’’ is 
the Agency’s notice to the Lender that 
the loan guarantee it has requested is 
approved subject to the completion of 
all conditions and requirements set 
forth by the Agency and outlined in 
the attachment to the Conditional 
Commitment. 

Conflict of interest. A situation in 
which a Person has competing per-
sonal, professional, or financial inter-
ests that prevents the Person from act-
ing impartially. 

Default. The condition that exists 
when a Borrower is not in compliance 
with the Promissory Note, the Loan 
Agreement, security documents, or 
other documents evidencing the loan. 
Default could be a monetary or non- 
monetary Default. 

Deficiency judgment. A monetary 
judgment rendered by a court of com-
petent jurisdiction after foreclosure 
and liquidation of all Collateral secur-
ing the loan. 

Delinquency. A loan for which a 
scheduled loan payment is more than 
30 days past due and cannot be cured 
within 30 days. 

Eligible project costs. Those expenses 
approved by the Agency for the Project 
as set forth in § 4279.210(d) and do not 
include the costs set forth in 
§ 4279.210(e). 

Eligible technology. The term ‘‘Eligi-
ble technology’’ means, as determined 
by the Secretary: 
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(1) A technology that is being adopt-
ed in a viable Commercial-Scale oper-
ation of a Biorefinery that produces an 
Advanced Biofuel; or 

(2) A technology not described in 
paragraph (1) of this definition that has 
been demonstrated to have Technical 
and Economic Potential for commer-
cial application in a Biorefinery that 
produces an Advanced Biofuel. 

Fair market value. The price that 
could reasonably be expected for an 
asset in an Arm’s-Length Transaction 
between a willing buyer and a willing 
seller under ordinary economic and 
business conditions. 

Farm cooperative. A business owned 
and controlled by Agricultural Pro-
ducers that is incorporated, or other-
wise recognized by the State in which 
it operates, as a cooperatively-operated 
business. 

Farmer Cooperative Organization. An 
organization whose membership is 
composed of Farm Cooperatives. 

Feasibility study. An analysis by an 
independent qualified consultant or 
consultants of the economic, market, 
technical, financial, and management 
feasibility of a proposed Project or 
business in terms of its expectation for 
success. 

Federal debt. Debt owed to the Fed-
eral government that is subject to col-
lection under the Debt Collection Im-
provement Act of 1996, 31 U.S.C. 3701 et 
seq. Once the Agency determines a debt 
is Federal Debt and provides notice to 
the Lender, that Federal Debt is ex-
cluded from Future Recovery. 

Future recovery. Funds anticipated to 
be collected by the Lender after a final 
loss claim is processed. 

Good cause. A justification rep-
resenting a reasonable approach given: 

(1) The reasonably available alter-
natives; 

(2) All known relevant factors; 
(3) Program requirements; and 
(4) The best interests of the govern-

ment. Good cause must be approved by 
the Agency. Without prior approval by 
the Agency, alternatives that require 
the Agency to increase its guarantee, 
in either the Conditional Commitment 
or Loan Note Guarantee (including an 
increase of its subsidy costs under the 
Credit Reform Act of 1990), or provide 
additional assistance, will not be con-

sidered reasonable available alter-
natives under paragraph (1) of this defi-
nition or in the best interests of the 
government under paragraph (4) of this 
definition. 

Grossly negligent loan origination. A 
serious carelessness in originating the 
loan which is so great as to appear to 
be conscious. The term includes not 
only the concept of a failure to act, but 
also not acting in a timely manner. 

Grossly negligent loan servicing. A seri-
ous carelessness in servicing the loan 
which is so great as to appear to be 
conscious. The term includes not only 
the concept of a failure to act, but also 
not acting in a timely manner. 

Guaranteed Loan Report of Loss. Form 
RD 449–30, ‘‘Guaranteed Loan Report of 
Loss,’’ used by Lenders when reporting 
a financial loss under an Agency guar-
antee. 

Holder. A Person, other than the 
Lender, who owns all or part of the 
guaranteed portion of the loan with no 
servicing responsibilities. 

Immediate family(ies). Individuals who 
live in the same household or who are 
closely related by blood, marriage, or 
adoption, such as a spouse, domestic 
partner, parent, child, sibling, aunt, 
uncle, grandparent, grandchild, niece, 
nephew, or cousin. 

Indian tribe. This term has the mean-
ing as defined in 25 U.S.C. 450b. 

In-house expenses. Expenses associ-
ated with activities that are routinely 
the responsibility of a Lender’s inter-
nal staff or its agents. In-house ex-
penses include, but are not limited to, 
employees’ salaries, staff lawyers, trav-
el, and overhead. 

Institution of higher education. This 
term has the meaning as defined in 20 
U.S.C. 1002(a). 

Interest. A fee paid by a Borrower to 
a Lender as a form of compensation for 
the use of money. When money is bor-
rowed, Interest is typically paid as a 
fee over a certain period of time (typi-
cally months or years) to the Lender as 
percentage of the principal amount 
owed. The term Interest does not in-
clude Default or penalty Interest or 
late payment fees or charges. 

Interest Termination Date. The date on 
which no further interest will be pay-
able under the Loan Note Guarantee. 

VerDate Sep<11>2014 09:11 Apr 13, 2017 Jkt 241026 PO 00000 Frm 00767 Fmt 8010 Sfmt 8010 Y:\SGML\241026.XXX 241026pm
an

gr
um

 o
n 

D
S

K
3G

D
R

08
2P

R
O

D
 w

ith
 C

F
R



758 

7 CFR Ch. XLII (1–1–17 Edition) § 4279.202 

(1) If the Lender owns all or a portion 
of the guaranteed interest in the guar-
anteed loan or makes a Protective Ad-
vance, then the Loan Note Guarantee 
will not cover Interest to the Lender 
accruing after 90 days from the most 
recent Delinquency effective date as 
reported by the Lender. 

(2) If the guaranteed loan has a Hold-
er(s), the Lender, or the Agency, at its 
sole discretion, will issue an interest 
termination letter to the Holder(s) es-
tablishing the termination date for In-
terest accrual. The Loan Note Guar-
antee will not cover Interest to the 
Holder(s) accruing after the greater of: 

(i) 90 days from the date of the most 
recent Delinquency effective date as 
reported by the Lender or 

(ii) 30 days from the date of the inter-
est termination letter. 

Lender. The entity approved, or seek-
ing to be approved, by the Agency to 
make, service, and collect the Agency 
guaranteed loan that is subject to this 
subpart. 

Lender’s Agreement. Form RD 4279–4, 
‘‘Lender’s Agreement,’’ or predecessor 
form, between the Agency and the 
Lender setting forth the Lender’s loan 
responsibilities. 

Liquidation expenses. Costs directly 
associated with the liquidation of Col-
lateral, including preparing Collateral 
for sale (e.g., repairs and transport) and 
conducting the sale (e.g., advertising, 
public notices, auctioneer expenses, 
and foreclosure fees). Liquidation Ex-
penses do not include In-House Ex-
penses. Legal/attorney fees are consid-
ered Liquidation Expenses provided 
that the fees are reasonable, as deter-
mined by the Agency, and cover legal 
issues pertaining to the liquidation 
that could not be properly handled by 
the Lender and its in-house counsel. 

Loan agreement. The agreement be-
tween the Borrower and Lender con-
taining the terms and conditions of the 
loan and the responsibilities of the 
Borrower and Lender. 

Loan classification. The process by 
which loans are examined and cat-
egorized by degree of potential loss in 
the event of Default. 

Loan Note Guarantee. Form RD 4279–5, 
‘‘Loan Note Guarantee,’’ or predecessor 
form, issued and executed by the Agen-

cy containing the terms and conditions 
of the guarantee. 

Loan packager. A Person, other than 
the applicant Borrower or Lender, that 
prepares a loan application package. 

Loan service provider. A Person, other 
than the Lender of record, that pro-
vides loan servicing activities to the 
Lender. 

Local government. A county, munici-
pality, town, township, village, or 
other unit of general government below 
the State level, or Indian Tribe govern-
ments. 

Local owner. An individual who owns 
any portion of an eligible Biorefinery 
and whose primary residence is located 
within a certain distance from the Bio-
refinery as specified by the Agency in a 
Notice published in the FEDERAL REG-
ISTER. 

Market value. The amount for which a 
property will sell for its highest and 
best use at a voluntary sale in an 
Arm’s Length Transaction. 

Material adverse change. Any change 
in circumstance associated with a 
guaranteed loan, including the Bor-
rower’s financial condition or Collat-
eral that could be reasonably expected 
to jeopardize loan performance. 

NAD. National Appeals Division, or 
successor agency, in the United States 
Department of Agriculture. 

Negligent Loan Origination. The fail-
ure to perform those actions which a 
reasonably prudent lender would per-
form in originating its own portfolio of 
loans that are not guaranteed. The 
term includes not only the concept of a 
failure to act but also acting in a man-
ner contrary to the manner in which a 
reasonably prudent lender would act. 

Negligent Loan Servicing. The failure 
to perform those services which a rea-
sonably prudent lender would perform 
in servicing (including liquidation of) 
its own portfolio of loans that are not 
guaranteed. The term includes not only 
the concept of a failure to act, but also 
not acting in a timely manner, or act-
ing in a manner contrary to the man-
ner in which a reasonably prudent 
lender would act. 

Off-take agreement. The terms and 
conditions governing the sale and 
transportation of Biofuels, Biobased 
Products including Renewable Chemi-
cals, Biobased Product Manufacturing 
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end-user products, and electricity pro-
duced by the Borrower to another 
party. 

Parity. A lien position whereby two 
or more Lenders share a security inter-
est of equal priority in Collateral. 

Participate. Sale of an interest in a 
loan by the lead Lender to one or more 
Lenders wherein the lead Lender re-
tains the Promissory Note, Collateral 
securing the Promissory Note, and all 
responsibility for managing and serv-
icing the loan. Participants are depend-
ent upon the lead Lender for protection 
of their interests in the loan. 

Person. An individual or entity. 
Program. Biorefinery Renewable 

Chemical, and Biobased Product Manu-
facturing Assistance Program often ab-
breviated as BAP. 

Project. The facility or portion of a 
facility receiving funding under this 
subpart. 

Pro rata. On a proportional basis. 
Promissory note. Evidence of debt with 

stipulated repayment terms. ‘‘Note’’ or 
‘‘Promissory Note’’ shall also be con-
strued to include ‘‘Bond’’ or other evi-
dence of debt, where appropriate. 

Protective advance. An advance made 
by the Lender for the purpose of pre-
serving and protecting the Collateral 
where the Borrower has failed to, and 
will not or cannot, meet its obligations 
to protect or preserve Collateral. Pro-
tective advances include, but are not 
limited to, advances affecting the Col-
lateral made for property taxes, rent, 
hazard and flood insurance premiums, 
and annual assessments. Legal/attor-
ney fees are not a Protective Advance. 
Holders do not have an interest in Pro-
tective Advances. 

Public body. A municipality, county, 
or other political subdivision of a 
State; a special purpose district; or an 
Indian Tribe on a Federal or State res-
ervation or other Federally-recognized 
Indian Tribe; or an organization con-
trolled by any of the above. A Local 
Government would also be a Public 
Body. 

Renewable biomass. (1) Materials, pre- 
commercial thinnings, or invasive spe-
cies from National Forest System land 
or public lands (as defined in section 
103 of the Federal Land Policy and 
Management Act of 1976 (43 U.S.C. 
1702)) that: 

(i) Are byproducts of preventive 
treatments that are removed to reduce 
hazardous fuels; to reduce or contain 
disease or insect infestation; or to re-
store ecosystem health; 

(ii) Would not otherwise be used for 
higher-value products; and 

(iii) Are harvested in accordance with 
applicable law and land management 
plans and the requirements for old- 
growth maintenance, restoration, and 
management direction of paragraphs 
(2), (3), and (4) of subsection (e) of sec-
tion 102 of the Healthy Forests Res-
toration Act of 2003 (16 U.S.C. 6512) and 
large-tree retention of subsection (f) of 
section 102; or 

(2) Any organic matter that is avail-
able on a renewable or recurring basis 
from non-Federal land or land belong-
ing to an Indian or Indian Tribe that is 
held in trust by the United States or 
subject to a restriction against alien-
ation imposed by the United States, in-
cluding: 

(i) Renewable plant material, includ-
ing feed grains; other agricultural com-
modities; other plants and trees; and 
algae; and 

(ii) Waste material, including crop 
residue; other vegetative waste mate-
rial (including wood waste and wood 
residues); animal waste and byproducts 
(including fats, oils, greases, and ma-
nure); and food waste and yard waste. 

Renewable chemical. A monomer, 
polymer, plastic, formulated product, 
or chemical substance produced from 
Renewable Biomass. 

Retrofitting. The modification of a 
building or equipment to incorporate 
functions not included in the original 
design. 

Rural Development. The mission area 
of USDA that is comprised of the Rural 
Business-Cooperative Service, Rural 
Housing Service, and Rural Utilities 
Service and is under the policy direc-
tion and operational oversight of the 
Under Secretary for Rural Develop-
ment. 

Rural or rural area. See 7 U.S.C. 
1991(a)(13)(A) and (D) et seq. 

Secretary. The Secretary of the De-
partment of the Agriculture. 

Semi-work scale. A facility operating 
on a limited scale to provide final tests 
of a product or process. 
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Spreadsheet. A table containing data 
from a series of financial statements of 
a business over a period of time. Finan-
cial statement analysis normally con-
tains Spreadsheets for balance sheet 
and income statement items and in-
cludes a cash flow analysis and com-
monly used ratios. The Spreadsheets 
enable a reviewer to easily scan the 
data, spot trends, and make compari-
sons. 

State. Any of the 50 States of the 
U.S., the Commonwealth of Puerto 
Rico, the U.S. Virgin Islands, Guam, 
American Samoa, the Commonwealth 
of the Northern Mariana Islands, the 
Republic of Palau, the Federated 
States of Micronesia, and the Republic 
of the Marshall Islands. 

Subordination. The reduction of the 
Lender’s lien priority on certain assets 
pledged to secure payment of the guar-
anteed loan to a position junior to, or 
on Parity with, the lien position of an-
other loan in order for the Borrower to 
obtain additional financing, not guar-
anteed by the Agency, from the Lender 
or a third party. 

Technologically New. New or signifi-
cantly improved equipment, process or 
production method to deliver a prod-
uct, or adoption of equipment, process 
or production method to deliver a new 
or significantly improved product, of 
which the first Commercial-Scale use 
in the United States is within the last 
five years and is used in not more than 
three Commercial-Scale facilities in 
the United States. 

Total project costs. The sum of all 
costs associated with a completed 
Project. 

Transfer and assumption. The convey-
ance by a Borrower to an assuming 
Borrower of the assets, Collateral, and 
liabilities of the loan in return for the 
assuming Borrower’s binding promise 
to pay the outstanding loan debt ap-
proved by the Agency. 

USDA Lender Interactive Network Con-
nection (LINC). The portal Web site cur-
rently at https:// 
usdalinc.sc.egov.usda.gov/ used by Lend-
ers to update loan data in the Agency’s 
Guaranteed Loan System. Current ca-
pabilities include loan closing and sta-
tus reporting. 

Well capitalized. Federal Deposit In-
surance Corporation (FDIC) require-

ments used to determine if a lending 
institution has enough capital on hand 
to withstand negative effects in the 
market, and which the Agency uses to 
determine Lender eligibility. The cri-
teria are specified in the Federal De-
posit Insurance Act, and are currently 
at 12 CFR 325.103, or subsequent regula-
tion. 

Working capital. Current assets avail-
able to support a business’s operations. 
Working Capital is calculated as cur-
rent assets less current liabilities. 

§ 4279.203 Exception authority. 

The Administrator may, with the 
concurrence of the Secretary of Agri-
culture, make an exception, on a case- 
by-case basis, to any requirement or 
provision of this subpart that is not in-
consistent with any authorizing stat-
ute or applicable law, if the Adminis-
trator determines that application of 
the requirement or provision would ad-
versely affect the Federal govern-
ment’s interest. 

§ 4279.204 Appeals. 

Borrowers, Lenders, and Holders have 
appeal or review rights for adverse 
Agency decisions made under this sub-
part. Adverse programmatic decisions 
based on clear and objective statutory 
or regulatory requirements are not ap-
pealable; however, such decisions are 
reviewable for appealability by the Na-
tional Appeals Division (NAD). The 
Borrower, Lender, and Holder can ap-
peal any Agency decision that directly 
and adversely impacts them. For an ad-
verse decision that impacts the Bor-
rower, the Lender and Borrower must 
jointly execute a written request for 
appeal for an alleged adverse decision 
made by the Agency. An adverse deci-
sion that only impacts the Lender may 
be appealed by the Lender only. An ad-
verse decision that only impacts the 
Holder may be appealed by the Holder 
only. A decision by a Lender adverse to 
the interest of the Borrower is not a 
decision by the Agency, whether or not 
concurred in by the Agency. Appeals 
will be conducted by NAD and will be 
handled in accordance with 7 CFR part 
11. 
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§ 4279.205 Prohibition under Agency 
programs. 

(a) No loan guaranteed by the Agency 
under this subpart will be conditioned 
on any requirement that the recipi-
ent(s) of such assistance accept or re-
ceive electric service from any par-
ticular utility, supplier, or coopera-
tive. 

(b) No loan guaranteed by the Agency 
may be made with the proceeds of any 
obligation the Interest on which is ex-
cludable from income under 26 U.S.C. 
103 or a successor statute. Funds gen-
erated through the issuance of tax-ex-
empt obligations may neither be used 
to purchase the guaranteed portion of 
any Agency guaranteed loan nor may 
an Agency guaranteed loan serve as 
Collateral for a tax-exempt issue. The 
Agency may guarantee a loan for a 
Project which involves tax-exempt fi-
nancing only when the guaranteed loan 
funds are used to finance a part of the 
Project that is separate and distinct 
from the part which is financed by the 
tax-exempt obligation, and the guaran-
teed loan has at least a Parity security 
position with the tax-exempt obliga-
tion. 

(c) The Agency may not issue a guar-
antee for a loan where there may be, 
directly or indirectly, a Conflict of In-
terest or an appearance of a Conflict of 
Interest involving any action by the 
Agency. 

(d) The Agency may not guarantee 
lease payments. 

(e) The Agency may not guarantee 
loans made by other Federal agencies. 

§ 4279.206 Agency representation. 
Notwithstanding any other provision 

of this subpart and 7 CFR part 4287, 
subpart D, the Agency reserves the 
right to be represented by the U.S. De-
partment of Justice in any litigation 
where the Agency is named as a party. 

§ 4279.207 [Reserved] 

ELIGIBILITY REQUIREMENTS 

§ 4279.208 Lender eligibility require-
ments. 

(a) An eligible Lender is any Federal 
or State chartered bank, Farm Credit 
Bank, other Farm Credit System insti-
tution with direct lending authority, 

and Bank for Cooperatives. These enti-
ties must be subject to credit examina-
tion and supervision by either an agen-
cy of the United States or a State. 
Credit unions subject to credit exam-
ination and supervision by either the 
National Credit Union Administration 
or a State agency are eligible Lenders. 
The National Rural Utilities Coopera-
tive Finance Corporation is also an eli-
gible Lender. Savings and loan associa-
tions, mortgage companies, insurance 
companies, and other lenders not meet-
ing the above criteria are not eligible. 

(b) The Lender must demonstrate 
that it meets the FDIC definition of 
Well Capitalized at the time of applica-
tion and at time of issuance of the 
Loan Note Guarantee. This informa-
tion may be identified in FDIC Call Re-
ports and Thrift Financial Reports. If 
the information is not identified in the 
Call Reports or Thrift Financial Re-
ports, the Lender will be required to 
calculate its levels and provide them to 
the Agency. 

(c) The Lender must not be debarred 
or suspended by the Federal govern-
ment. 

(d) If the Lender is under a cease-and- 
desist order, or similar constraint, 
from a Federal or State agency, the 
Lender must inform the Agency. The 
Agency will evaluate the Lender’s eli-
gibility on a case-by-case basis given 
the risk of loss posed by the cease-and- 
desist order or similar constraint, as 
applicable. 

(e) The Agency will only approve 
loan guarantees for Lenders with ade-
quate experience and expertise, from 
similar projects, to make, secure, serv-
ice, and collect loans approved under 
this subpart. 

§ 4279.209 Borrower eligibility require-
ments. 

(a) Eligible entities. To be eligible, a 
Borrower must meet the requirements 
specified in paragraphs (a)(1) and (2) of 
this section. 

(1) Type of Borrower. A Borrower 
must be an individual; an entity; an In-
dian Tribe; or a unit of State or Local 
Government, including a corporation; a 
Farm Cooperative; a Farmer Coopera-
tive Organization; an Association of 
Agricultural Producers; a National 
Laboratory; an Institution of Higher 
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Education; a rural electric cooperative; 
a public power entity; or a consortium 
of any of the above entities. 

(2) Legal authority and responsibility. 
Each Borrower must have, or obtain 
before loan closing, the legal authority 
necessary to construct, operate, and 
maintain the proposed Project and 
services and to obtain, give security 
for, and repay the proposed loan. 

(b) Ineligible entities. A Borrower will 
be considered ineligible for a guarantee 
if the Borrower, any owner with more 
than 20 percent ownership interest in 
the Borrower, or any owner with more 
than 3 percent ownership interest in 
the Borrower if there is no owner with 
more than 20 percent ownership inter-
est in the Borrower: 

(1) Has an outstanding judgment ob-
tained by the U.S. in a Federal Court 
(other than U.S. Tax Court); 

(2) Is delinquent on the payment of 
Federal income taxes; 

(3) Is delinquent on a Federal Debt; 
or 

(4) Is debarred or suspended from re-
ceiving Federal assistance. 

§ 4279.210 Project eligibility require-
ments. 

(a) The Project must be located in a 
State. 

(b) The Project must be for either: 
(1) The development, construction, 

and Retrofitting of Technologically 
New Commercial-Scale processing and 
manufacturing equipment and required 
facilities that will be used to convert 
Renewable Chemicals and other 
biobased outputs of Biorefineries into 
end-user products on a Commercial 
Scale; or 

(2) The development, construction, or 
Retrofitting of a Commercial-Scale 
Biorefinery using Eligible Technology. 

(c) The Borrower and other principals 
involved in the Project must make a 
significant equity investment in the 
Project in the form of cash contribu-
tion. Equity does not include loans to 
the Project. The Agency will evaluate 
the adequacy of equity in its credit 
evaluation in accordance with 
§ 4279.215(b). 

(d) Eligible Project Costs are only 
those costs associated with the items 
listed in paragraphs (d)(1) through (9) 
of this section, as long as the items are 

assets owned by the Borrower or ex-
penses incurred by the Borrower and 
the items are an integral and necessary 
part of the Project, as determined by 
the Agency. A Project may consist of 
multiple facilities or components lo-
cated at multiple locations. 

(1) Purchase and installation of 
equipment (new, refurbished, or re-
manufactured), including an integrated 
demonstration unit if the integrated 
demonstration unit will be used by the 
Borrower in the Project after the 
Project is developed and in operation. 

(2) New construction or Retrofitting 
of existing facilities including reason-
able contingency reserves, land acqui-
sition, site improvements and develop-
ment, and associated costs such as sur-
veys, title insurance, title fees, and re-
cording or transfer fees. 

(3) Permit and license fees and fees 
and charges for professional services. 
Professional services are those ren-
dered by entities generally licensed or 
certified by States or accreditation as-
sociations, such as architects, engi-
neers, accountants, attorneys, or ap-
praisers, and those rendered by Loan 
Packagers (excluding finders fees). The 
Borrower may pay fees for professional 
services needed for planning and devel-
oping a Project provided that the 
amounts are reasonable and customary 
in the area. Professional fees may be 
included as an eligible use of loan pro-
ceeds. 

(4) Working Capital. 
(5) Cost of necessary insurance and 

bonds. 
(6) Cost of financing, including cap-

italized Interest during construction 
period, legal fees, transaction costs, 
and customary fees charged by the 
lender, excluding the guaranteed loan 
fee and annual renewal fees. 

(7) Cash reserve accounts required by 
the Lender or Agency, such as a debt 
service reserve account. 

(8) Any other item identified by the 
Agency in a notice published in the 
FEDERAL REGISTER. 

(9) The Agency will consider refi-
nancing only under either of the two 
conditions specified in paragraphs 
(d)(9)(i) and (ii) of this section. 

(i) Permanent financing used to refi-
nance interim construction financing 
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of the proposed Project only if the ap-
plication for the guaranteed loan under 
this subpart was approved prior to clos-
ing the interim loan for the construc-
tion of the Project. 

(ii) Refinancing that is no more than 
20 percent of the loan for which the 
Agency is guaranteeing and the pur-
pose of the refinance is to enable the 
Agency to establish a first lien position 
with respect to pre-existing Collateral 
subject to a pre-existing lien and the 
refinancing would be in the best finan-
cial interests of the Federal Govern-
ment. 

(e) Ineligible Project costs include: 
(1) Distribution or payment to an in-

dividual owner, partner, stockholder, 
or beneficiary of the Borrower or a 
close relative of such an individual 
when such individual will retain any 
portion of the ownership of the Bor-
rower; 

(2) Any line of credit; 
(3) Any equipment, processes, and re-

lated costs of such equipment used for 
processing corn kernel starch into 
biofuel, including as an incidental or 
secondary product; and 

(4) Payment in excess of actual costs 
(such as profit, overhead, and indirect 
costs) incurred by the contractor or 
other service provider on a contract or 
agreement that has been entered into 
at less than an Arm’s Length Trans-
action or with an appearance of or a 
potential for Conflict of Interest. 

§§ 4279.211–4279.213 [Reserved] 

LENDER FUNCTIONS AND 
RESPONSIBILITIES 

§ 4279.214 General functions and re-
sponsibilities. 

(a) The Lender has the primary re-
sponsibility for loan origination and 
servicing. Any action or inaction on 
the part of the Agency does not relieve 
the Lender of its responsibilities to 
originate and service the loan guaran-
teed under this subpart. The Lender 
may contract for services and may rely 
on certain written materials (includ-
ing, but not limited to, certifications, 
evaluations, appraisals, financial state-
ments and other reports) to be provided 
by the Borrower or other qualified 
third parties (including, among others, 
one or more independent engineers, ap-

praisers, accountants, consultants or 
other experts.) The Lender is ulti-
mately responsible for underwriting, 
loan origination, loan servicing, and 
compliance with all Agency regula-
tions. 

(b) Agents and Persons are prohibited 
from acting as both Loan Packager and 
Loan Service Provider on the same 
guaranteed loan. 

(c) All Lenders obtaining or request-
ing a Program loan guarantee are re-
sponsible for: 

(1) Processing applications for guar-
anteed loans. The Lender is responsible 
for submitting a complete application 
for each guaranteed loan requested; 

(2) Developing and maintaining ade-
quately documented loan files, which 
must be maintained for at least 3 years 
after the final loss has been paid; 

(3) Recommending only loan pro-
posals that are eligible and financially 
feasible; 

(4) Properly closing the loan and ob-
taining valid evidence of debt and Col-
lateral in accordance with sound lend-
ing practices prior to disbursing loan 
proceeds; 

(5) Keeping an inventory accounting 
of all Collateral items and reconciling 
the inventory of all Collateral sold dur-
ing loan servicing, including liquida-
tion; 

(6) Supervising construction; 
(7) Distributing loan funds; 
(8) Servicing guaranteed loans in a 

reasonable manner, including liquida-
tion if necessary; 

(9) Following Agency regulations and 
agreements; 

(10) Obtaining Agency approvals or 
concurrence as required; and 

(11) Reporting all Conflicts of Inter-
est, or appearances thereof, to the 
Agency. 

§ 4279.215 Credit evaluation. 
(a) Lenders must analyze all credit 

factors associated with each proposed 
loan and apply its professional judg-
ment to determine that the credit fac-
tors, considered in combination, to en-
sure loan repayment. The Lender must 
have an adequate underwriting process 
to ensure that loans are reviewed by 
someone other than the originating of-
ficer. The Agency will only guarantee 
loans that are financially sound and 
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feasible with reasonable assurance of 
repayment. 

(b) In its credit evaluation, the Agen-
cy will consider the following factors: 

(1) The feasibility of the Project and 
Borrower and likelihood that the 
Project and Borrower will produce suf-
ficient revenues to service the 
Project’s debt obligations over the life 
of the loan guarantee and result in suf-
ficient returns to investors; 

(2) Project and Borrower debt struc-
ture and characteristics and debt re-
payment ability; 

(3) Revenues of the Project and Bor-
rower, strength and duration of off- 
take contracts and counterparty agree-
ments, market demand and competi-
tive position; 

(4) Technical feasibility, dem-
onstrated performance of the tech-
nology and readiness to commercialize 
the technology; 

(5) Ownership structure of the 
Project and Borrower, strength of own-
ership and sponsors, commitment and 
amount of equity investment from 
ownership, sponsors and other equity 
investors; 

(6) Operational management and ex-
perience; 

(7) Complexity of construction/com-
pletion, terms of construction con-
tracts, experience and financial 
strength of the construction contractor 
or engineering, procurement, and con-
struction (EPC) contractor; 

(8) Availability and depth of resource/ 
feedstock market, strength and dura-
tion of purchase agreements, and avail-
ability of substitutes; 

(9) Contracts and intellectual prop-
erty rights, and state and local regula-
tions; 

(10) Energy, infrastructure and envi-
ronmental considerations; 

(11) The extent to which Project 
Costs are funded by the guaranteed 
loan or other Federal and non-Federal 
governmental assistance such as 
grants, tax credits, or other loan guar-
antees; 

(12) Economic safeguards of the 
Project including contingency reserve 
funds and protections and safeguards 
provided to the Agency and Lender in 
the event of default through loan col-
lateral and ownership and sponsorship 
guarantors, and; 

(13) Other criteria that the Agency 
deems relevant. 

§ 4279.216 Environmental responsibil-
ities. 

Lenders are responsible for becoming 
familiar with Federal environmental 
requirements; considering, in consulta-
tion with the prospective Borrower, the 
potential environmental impacts of 
their proposals at the earliest planning 
stages; and developing proposals that 
minimize the potential to adversely 
impact the environment. 

(a) Lenders must alert the Agency to 
any environmental issues related to a 
proposed Project or items that may re-
quire extensive environmental review. 

(b) Lenders must ensure that the 
Borrower has: 

(1) Provided the necessary environ-
mental documentation to enable the 
Agency to undertake its environmental 
review process in accordance with 7 
CFR part 1970, including the provision 
of all required Federal, State, and local 
permits. 

(2) Complied with any mitigation 
measures required by the Agency; and 

(3) Not taken any actions or incurred 
any obligations with respect to the 
proposed Project that will either limit 
the range of alternatives to be consid-
ered during the Agency’s environ-
mental review process or which will 
have an adverse effect on the environ-
ment. 

(c) Lenders must assist in the collec-
tion of additional data when the Agen-
cy needs such data to complete its en-
vironmental review of the proposal and 
assist in the resolution of environ-
mental issues. 

[61 FR 67633, Dec. 23, 1996, as amended at 81 
FR 11051, Mar. 2, 2016] 

§ 4279.217 Oversight and monitoring. 
The Lender must permit representa-

tives of the Agency (or other agencies 
of the United States) to inspect and 
make copies of any records of the 
Lender pertaining to Program guaran-
teed loans during regular office hours 
of the Lender or at any other time 
upon agreement between the Lender 
and the Agency. In addition, the Lend-
er must cooperate fully with Agency 
oversight and monitoring of all Lend-
ers involved in any manner with any 
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loan guarantee under this Program to 
ensure compliance with this subpart. 
Such oversight and monitoring will in-
clude, but is not limited to, reviewing 
Lender records and meeting with Lend-
ers (in accordance with § 4287.307(d) of 
this chapter). 

§§ 4279.218–4279.219 [Reserved] 

CONDITIONS OF GUARANTEE 

§ 4279.220 General conditions of guar-
antee. 

A loan guarantee under this part will 
be evidenced by a Loan Note Guarantee 
issued by the Agency. Each Lender will 
execute a Lender’s Agreement. If a 
valid Lender’s Agreement already ex-
ists, it is not necessary to execute a 
new Lender’s Agreement with each 
loan guarantee. The provisions of this 
part and 7 CFR part 4287, subpart D 
will apply to all outstanding guaran-
tees. In the event of a conflict between 
the guaranteed loan documents and 
these regulations as they exist at the 
time the documents are executed, the 
regulations will control. 

(a) Full faith and credit. (1) A guar-
antee under this subpart constitutes an 
obligation supported by the full faith 
and credit of the United States and is 
incontestable except for fraud or mis-
representation of which a Lender or 
Holder has actual knowledge at the 
time it becomes such Lender or Holder 
or which a Lender or Holder partici-
pates in or condones. 

(2) The guarantee will be unenforce-
able to the extent that any loss is occa-
sioned by: 

(i) A provision for Interest on Inter-
est, Default or penalty Interest, or late 
payment fees; 

(ii) The violation of usury laws; 
(iii) Use of loan proceeds for unau-

thorized purposes or to the extent that 
loan funds are used for purposes other 
than those specifically approved by the 
Agency in its Conditional Commit-
ment; 

(iv) Failure to obtain or maintain the 
required security regardless of the time 
at which the Agency acquires knowl-
edge thereof; and 

(v) Negligent Loan Origination or 
Negligent Loan Servicing unless other-
wise determined under paragraph (d) of 
this section. 

(3) The Agency will guarantee pay-
ment as follows: 

(i) To any Holder, 100 percent of any 
loss sustained by the Holder on the 
guaranteed portion of the loan it owns 
and Interest through the Interest Ter-
mination Date due on such portion. 

(ii) To the Lender, subject to the pro-
visions of this part and subpart D of 
part 4287 of this chapter, the lesser of: 

(A) Any loss sustained by the Lender 
on the guaranteed portion, including 
principal and Interest, through the In-
terest Termination Date, evidenced by 
the notes or assumption agreements 
and secured advances for protection 
and preservation of Collateral made 
with the Agency’s authorization; or 

(B) The guaranteed principal ad-
vanced to or assumed by the Borrower 
and any Interest due thereon through 
the Interest Termination Date. 

(b) Credit quality of Borrower. The 
Agency will provide guarantees only 
after consideration is given to the Bor-
rower’s overall credit quality and to 
the terms and conditions of any appli-
cable subsidies, tax credits, and other 
such incentives. 

(c) Quality of loan. All loans guaran-
teed under this subpart must be finan-
cially sound and feasible, with reason-
able assurance of repayment. 

(d) Gross negligence. Upon written re-
quest of the Lender, the Agency will 
consider changing the negligence 
standard to Grossly Negligent Loan 
Origination and Grossly Negligent 
Loan Servicing on a case-by-case basis. 
The Lender must establish to the 
Agency’s satisfaction that changing to 
the gross negligence standard does not 
materially impair the Agency’s inter-
ests, solely at the Agency’s discretion, 
subject to: 

(1) The lender has demonstrated ca-
pacity and experience in making and 
servicing loans of similar amounts and 
for transactions of comparable com-
plexity; 

(2) The Agency’s review of the Lend-
er’s underwriting, loan approval and 
loan servicing policies and procedures, 
and; 

(3) The Agency’s review of the Lend-
er’s loan servicing plan. 
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§ 4279.221 Rights and liabilities. 
When a guaranteed portion of a loan 

is sold to a Holder, the Holder will suc-
ceed to all rights of the Lender under 
the Loan Note Guarantee to the extent 
of the portion purchased. 

(a) The Lender will remain bound to 
all obligations under the Loan Note 
Guarantee, Lender’s Agreement, and 
the Agency Program regulations. 

(b) A guarantee and right to require 
purchase will be directly enforceable 
by a Holder notwithstanding any fraud 
or misrepresentation by the Lender or 
any unenforceability of the guarantee 
by the Lender, except for fraud or mis-
representation of which the Holder had 
actual knowledge at the time it be-
came the Holder or in which the Holder 
participates or condones. 

(c) The Lender must reimburse the 
Agency for any payments the Agency 
makes to a Holder of Lender’s guaran-
teed loan that, under the Loan Note 
Guarantee, would not have been paid to 
the Lender had the Lender retained the 
entire interest in the guaranteed loan 
and not conveyed an interest to a Hold-
er. 

§ 4279.222 Payments. 
A Lender will receive all payments of 

principal and Interest on account of 
the entire loan and must promptly 
remit to the Holder its Pro Rata share 
of any payment within 30 days of the 
Lender’s receipt thereof from the Bor-
rower, determined according to its re-
spective interest in the loan, less only 
the Lender’s servicing fee. 

§ 4279.223 Sale or assignment of guar-
anteed loan. 

The Lender may Participate or sell 
all or part of the guaranteed portion of 
the loan or retain the entire loan. The 
Lender must fully disburse and prop-
erly close a loan prior to sale of any 
portion of the Promissory Note(s). The 
Lender cannot Participate or sell any 
amount of the guaranteed or 
unguaranteed portion of the loan to 
the Borrower or its parent, subsidiary 
or Affiliate or to officers, directors, 
stockholders, other owners, or mem-
bers of their Immediate Families. The 
Lender cannot share any premium re-
ceived from the sale of a guaranteed 
loan in the secondary market with a 

Loan Packager or other Loan Service 
Provider. The participating Lenders 
and Holders and the Borrower can have 
no rights or obligations to one another. 
If the Lender desires to market all or 
part of the guaranteed portion of the 
loan at or subsequent to loan closing, 
such loan must not be in Default. 
Lenders may use either the single 
Promissory Note or multi-note system 
as outlined in paragraphs (a) and (b) of 
this section. 

(a) Single note system. The entire loan 
is evidenced by one Promissory Note, 
and one Loan Note Guarantee is issued. 
When the loan is evidenced by one 
Promissory Note, the Lender may not 
at a later date cause any additional 
notes to be issued. 

(1) The Lender may assign all or part 
of the guaranteed portion of the loan 
to one or more Holders by using the 
Assignment Guarantee Agreement. The 
Lender must retain title to the Promis-
sory Note. The Lender must complete 
and execute the Assignment Guarantee 
Agreement and return it to the Agency 
for execution prior to Holder execu-
tion. 

(2) A Holder, upon written notice to 
the Lender and the Agency, may reas-
sign the unpaid guaranteed portion of 
the loan, in full, sold under the Assign-
ment Guarantee Agreement. Holders 
may only reassign the guaranteed por-
tion in the complete block they have 
received and cannot subdivide or fur-
ther split the guaranteed portion of a 
loan or retain an Interest strip. 

(3) Upon notification and completion 
of the assignment through the use of 
the Assignment Guarantee Agreement, 
the assignee shall succeed to all rights 
and obligations of the Holder there-
under. Subsequent assignments require 
notice to the Lender and Agency using 
any format, including that used by the 
Bond Market Association, together 
with the transfer of the original As-
signment Guarantee Agreement. 

(4) The Agency will neither execute a 
new Assignment Guarantee Agreement 
to effect a subsequent reassignment 
nor reissue a duplicate Assignment 
Guarantee Agreement unless: 

(i) The original was lost, stolen, de-
stroyed, mutilated, or defaced; and 

(ii) The reissue is in accordance with 
§ 4279.226. 
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(5) The Assignment Guarantee Agree-
ment clearly states the percentage and 
corresponding amount of the guaran-
teed portion it represents and the 
Lender’s servicing fee. A servicing fee 
may be charged by the Lender to a 
Holder and is calculated as a percent-
age per annum of the unpaid balance of 
the guaranteed portion of the loan as-
signed by the Assignment Guarantee 
Agreement. The Agency is not and will 
not be a party to any contract between 
the Lender and another party where 
the Lender sells its servicing fee in an 
Arm’s Length Transaction. The Agency 
will not acknowledge, approve, or have 
any liability to any of the parties of 
such contract. 

(b) Multi-note system. Under this op-
tion, the Lender may provide multiple 
Promissory Notes for the unguaranteed 
and the guaranteed portions of the 
loan. All Promissory Notes must re-
flect the same payment terms. When 
the Lender selects this option, the 
Holder will receive one of the Bor-
rower’s executed notes and a Loan 
Note Guarantee. The Agency will issue 
a Loan Note Guarantee for each Prom-
issory Note, including the 
unguaranteed Promissory Note(s), to 
be attached to the Promissory Note(s). 
An Assignment Guarantee Agreement 
will not be used when the multi-note 
option is utilized. 

§ 4279.224 Minimum retention. 
The Lender is required to hold a min-

imum of 7.5 percent of the total loan 
amount. The amount required to be 
held must be of the unguaranteed por-
tion of the loan and cannot be Partici-
pated to another Person. The Agency 
may reduce the minimum retention 
below 7.5 percent on a case by case 
basis when the Lender establishes to 
the Secretary’s satisfaction that reduc-
tion of the minimum retention per-
centage is to meet compliance with the 
Lender’s regulatory authority. The 
Lender must retain interest in the Col-
lateral, and retain the servicing re-
sponsibilities for the guaranteed loan. 

§ 4279.225 Repurchase from Holder. 
(a) Repurchase by Lender. A Lender 

has the option to repurchase the un-
paid guaranteed portion of the loan 
from a Holder within 30 days of written 

demand by the Holder when the Bor-
rower is in Default not less than 60 
days on principal or Interest due on the 
loan; or when the Lender has failed to 
remit to the Holder its Pro Rata share 
of any payment within 30 days of the 
Lender’s receipt thereof from the Bor-
rower. The repurchase by the Lender 
will be for an amount equal to the un-
paid guaranteed portion of principal 
and accrued Interest less the Lender’s 
servicing fee. The Holder must concur-
rently send a copy of the demand letter 
to the Agency. The Lender must accept 
an assignment without recourse from 
the Holder upon repurchase. The Lend-
er is encouraged to repurchase the 
loan, upon written demand from the 
Holder, to facilitate the accounting of 
funds, resolve any loan problem, and 
resolve the Default, where and when 
reasonable. The benefit to the Lender 
is that it may re-sell the guaranteed 
portion of the loan in order to continue 
collection of its servicing fee if the De-
fault is cured. The Lender must notify, 
in writing, the Holder and the Agency 
of its decision. 

(b) Agency repurchase. (1) The Lend-
er’s servicing fee will stop on the date 
that Interest was last paid by the Bor-
rower when the Agency purchases the 
guaranteed portion of the loan from a 
Holder. The Lender cannot charge such 
servicing fee to the Agency and must 
apply all loan payments and Collateral 
proceeds received to the guaranteed 
and unguaranteed portions of the loan 
on a Pro Rata basis. 

(2) If the Agency repurchases 100 per-
cent of the guaranteed portion of the 
loan, the Agency will not continue col-
lection of the Annual Renewal Fee 
from the Lender. 

(3) If the Lender does not repurchase 
the unpaid guaranteed portion of the 
loan as provided in paragraph (a) of 
this section, the Agency will purchase 
from the Holder the unpaid principal 
balance of the guaranteed portion to-
gether with accrued Interest to date of 
repurchase or the Interest Termination 
Date, whichever is sooner, less the 
Lender’s servicing fee, within 30 days 
after written demand to the Agency 
from the Holder. 

(4) When Lender has accelerated the 
account, and subject to the expiration 
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of any forbearance or workout agree-
ment, the Lender, or the Agency at its 
sole discretion, must issue a letter to 
the Holder(s) establishing the Interest 
Termination Date. Accrued Interest to 
be paid to the Holder(s) will be cal-
culated from the date Interest was last 
paid on the loan with a termination 
date not to exceed the Interest Termi-
nation Date. 

(5) When the Lender has accelerated 
the account and the Lender holds all or 
a portion of the guaranteed loan, an es-
timated loss claim (loan in the liquida-
tion process) must be filed by the Lend-
er with the Agency within 60 days. Ac-
crued Interest paid to the Lender will 
be calculated from the date Interest 
was last paid on the loan to the Inter-
est Termination Date. 

(6) The Holder’s demand to the Agen-
cy must include a copy of the written 
demand made upon the Lender. The 
Holder must also include evidence of 
its right to require payment from the 
Agency. Such evidence must consist of 
either the original of the Loan Note 
Guarantee properly endorsed to the 
Agency or the original of the Assign-
ment Guarantee Agreement properly 
assigned to the Agency without re-
course including all rights, title, and 
interest in the loan. When the single- 
note system is utilized and the initial 
Holder has sold its interest, the cur-
rent Holder must present the original 
Assignment Guarantee Agreement and 
an original of each Agency approved re-
assignment document in the chain of 
ownership, with the latest reassign-
ment being assigned to the Agency 
without recourse, including all rights, 
title, and interest in the guarantee. 
The Holder must include in its demand 
the amount due including unpaid prin-
cipal, unpaid Interest to date of de-
mand, and Interest subsequently accru-
ing from date of demand to proposed 
payment date. The Agency will be sub-
rogated to all rights of the Holder. 

(7) Upon request by the Agency, the 
Lender must furnish within 30 days of 
such request a current statement cer-
tified by an appropriate authorized of-
ficer of the Lender of the unpaid prin-
cipal and Interest then owed by the 
Borrower on the loan and the amount 
then owed to any Holder, along with 
the information necessary for the 

Agency to determine the appropriate 
amount due the Holder. Any discrep-
ancy between the amount claimed by 
the Holder and the information sub-
mitted by the Lender must be resolved 
between the Lender and the Holder be-
fore payment will be approved. Such 
conflict will suspend the running of the 
30 day payment requirement. 

(8) Purchase by the Agency neither 
changes, alters, nor modifies any of the 
Lender’s obligations to the Agency 
arising from the loan or guarantee nor 
does it waive any of Agency’s rights 
against the Lender. The Agency will 
have the right to set-off against the 
Lender all rights inuring to the Agency 
as the Holder of the instrument against 
the Agency’s obligation to the Lender 
under the guarantee. 

(c) Repurchase for servicing. If the 
Lender, Borrower, and Holder are un-
able to agree to restructuring of loan 
repayment, Interest rate, or loan terms 
to resolve any loan problem or resolve 
the Default and repurchase of the guar-
anteed portion of the loan is necessary 
to adequately service the loan, the 
Holder must sell the guaranteed por-
tion of the loan to the Lender for an 
amount equal to the unpaid principal 
and Interest on such portion less the 
Lender’s servicing fee. The Lender 
must not repurchase from the Holder 
for arbitrage or other purposes to fur-
ther its own financial gain. Any repur-
chase must only be made after the 
Lender obtains the Agency’s written 
approval. If the Lender does not repur-
chase the guaranteed portion from the 
Holder, the Agency may, at its option, 
purchase such guaranteed portion for 
servicing purposes. 

§ 4279.226 Replacement of document. 
(a) The Agency may issue a replace-

ment Loan Note Guarantee or Assign-
ment Guarantee Agreement which was 
lost, stolen, destroyed, mutilated, or 
defaced to the Lender or Holder upon 
receipt of an acceptable certificate of 
loss and an indemnity bond. 

(b) When a Loan Note Guarantee or 
Assignment Guarantee Agreement is 
lost, stolen, destroyed, mutilated, or 
defaced while in the custody of the 
Lender or Holder, the Lender must co-
ordinate the activities of the party who 
seeks the replacement documents and 
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must submit the required documents to 
the Agency for processing. The require-
ments for replacement are as follows: 

(1) A certificate of loss, notarized and 
containing a jurat, which includes: 

(i) Name and address of owner; 
(ii) Name and address of the Lender 

of record; 
(iii) Capacity of Person certifying; 
(iv) Full identification of the Loan 

Note Guarantee or Assignment Guar-
antee Agreement including the name of 
the Borrower, the Agency’s case num-
ber, date of the Loan Note Guarantee 
or Assignment Guarantee Agreement, 
face amount of the evidence of debt 
purchased, date of evidence of debt, 
present balance of the loan, percentage 
of guarantee, and, if an Assignment 
Guarantee Agreement, the original 
named Holder and the percentage of 
the guaranteed portion of the loan as-
signed to that Holder. Any existing 
parts of the document to be replaced 
must be attached to the certificate; 

(v) A full statement of circumstances 
of the loss, theft, destruction, deface-
ment, or mutilation of the Loan Note 
Guarantee or Assignment Guarantee 
Agreement; and 

(vi) For the Holder, evidence dem-
onstrating current ownership of the 
Loan Note Guarantee and Promissory 
Note or the Assignment Guarantee 
Agreement. If the present Holder is not 
the same as the original Holder, a copy 
of the endorsement of each successive 
Holder in the chain of transfer from 
the initial Holder to present Holder 
must be included. If copies of the en-
dorsement cannot be obtained, best 
available records of transfer must be 
submitted to the Agency (e.g., order 
confirmation, canceled checks, etc.). 

(2) An indemnity bond acceptable to 
the Agency must accompany the re-
quest for replacement except when the 
Holder is the United States, a Federal 
Reserve Bank, a Federal corporation, a 
State or territory, or the District of 
Columbia. The indemnity bond must be 
with surety except when the out-
standing principal balance and accrued 
Interest due the present Holder is less 
than $1 million verified by the Lender 
in writing in a letter of certification of 
balance due. The surety must be a 
qualified surety company holding a 
certificate of authority from the Sec-

retary of the Treasury and listed in 
Treasury Department Circular 570. 

(3) All indemnity bonds must be 
issued and payable to the United 
States of America acting through the 
Agency. The bond must be in an 
amount not less than the unpaid prin-
cipal and Interest. The bond must hold 
the Agency harmless against any claim 
or demand that might arise or against 
any damage, loss, costs, or expenses 
that might be sustained or incurred by 
reasons of the loss or replacement of 
the instruments. 

(4) In those cases where the guaran-
teed loan was closed under the provi-
sion of the multi-note system, the 
Agency will not attempt to obtain, or 
participate in the obtaining of, replace-
ment Promissory Notes from the Bor-
rower. The Holder is responsible for 
bearing the costs of Promissory Note 
replacement if the Borrower agrees to 
issue a replacement instrument. 
Should such Promissory Note be re-
placed, the terms of the Promissory 
Note cannot be changed. If the evi-
dence of debt has been lost, stolen, de-
stroyed, mutilated or defaced, such evi-
dence of debt must be replaced before 
the Agency will replace any instru-
ments. 

§ 4279.227 Equal Credit Opportunity 
Act. 

In accordance with the Equal Credit 
Opportunity Act (15 U.S.C. 1691, et seq.), 
with respect to any aspect of a credit 
transaction, neither the Lender nor the 
Agency will discriminate against any 
applicant on the basis of race, color, re-
ligion, national origin, sex, marital 
status or age (providing the applicant 
has the capacity to contract), or be-
cause all or part of the applicant’s in-
come derives from a public assistance 
program, or because the applicant has, 
in good faith, exercised any right under 
the Consumer Protection Act. The 
Lender must comply with the require-
ments of the Equal Credit Opportunity 
Act as contained in the Federal Re-
serve Board’s Regulation implementing 
that Act (see 12 CFR part 202) prior to 
loan closing. 
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§§ 4279.228–4279.230 [Reserved] 

LOAN PROCESSING 

§ 4279.231 Fees. 
(a) Guarantee fee. The guarantee fee 

is paid to the Agency by the Lender 
and is nonrefundable. The fee may be 
passed on to the Borrower. Issuance of 
the Loan Note Guarantee is condi-
tioned on payment of the guarantee fee 
by closing. The guarantee fee will be 
the percentage specified in paragraphs 
(a)(1) or (2) of this section, as applica-
ble, unless otherwise specified by the 
Agency in a notice published in the 
FEDERAL REGISTER, multiplied by the 
principal loan amount multiplied by 
the percent of guarantee and will be 
paid one time only at the time the 
Loan Note Guarantee is issued. 

(1) For loans receiving a 90 percent 
guarantee, the guarantee fee is three 
percent. 

(2) For loans receiving less than a 90 
percent guarantee, the guarantee fee 
is: 

(i) Two percent for guarantees on 
loans greater than 75 percent of total 
Eligible Project Costs. 

(ii) One and one-half percent for 
guarantees on loans of greater than 65 
percent but less than or equal to 75 per-
cent of total Eligible Project Costs. 

(iii) One percent for guarantees on 
loans of 65 percent or less of total Eli-
gible Project Costs. 

(b) Annual Renewal Fee. The Annual 
Renewal Fee, which may be passed on 
to the Borrower, is paid by the Lender 
to the Agency for as long as the guar-
antee is outstanding and is payable 
during the construction period. 

(1) The amount of the annual renewal 
fee is calculated by the outstanding 
principal loan balance as of December 
31 of each year multiplied by the An-
nual Renewal Fee rate, multiplied by 
the percent of guarantee. The rate is 
the rate in effect at the time the loan 
is obligated, and will remain in effect 
for the life of the loan. 

(2) The Annual Renewal Fee is paid 
once a year and is required to maintain 
the enforceability of the guarantee as 
to the lender. Annual Renewal Rees are 
due on January 31. Payments not re-
ceived by April 1 are considered delin-
quent and, at the Agency’s discretion, 

may result in cancellation of the guar-
antee to the lender. Holders’ rights will 
continue in effect as specified in the 
Loan Note Guarantee and Assignment 
Guarantee Agreement. Any delinquent 
Annual Renewal Fees will bear interest 
at the note rate and will be deducted 
from any loss payment due the lender. 
For loans where the Loan Note Guar-
antee is issued between October 1 and 
December 31, the first Annual Renewal 
Fee payment will be due January 31 of 
the second year following the date the 
Loan Note Guarantee was issued. 

(3) When the Agency repurchases 100 
percent of the guaranteed portion of 
the loan, the Agency will not continue 
collection of the Annual Renewal Fee. 

(4) Unless otherwise specified by the 
Agency in a notice published in the 
FEDERAL REGISTER, the Annual Re-
newal Fee rate will be as follows: 

(i) One hundred basis points (1 per-
cent) for guarantees on loans that were 
originally greater than 75 percent of 
total Eligible Project Costs. 

(ii) Seventy five basis points (0.75 
percent) for guarantees on loans that 
were originally greater than 65 percent 
but less than or equal to 75 percent of 
total Eligible Project Costs. 

(iii) Fifty basis points (0.50 percent) 
for guarantees on loans that were 
originally for 65 percent or less of 
Total Eligible Project Costs. 

(c) Routine Lender fees. The Lender 
may establish charges and fees for the 
loan provided they are similar to those 
normally charged other applicants for 
the same type of loan in the ordinary 
course of business, and these fees are 
an eligible use of loan proceeds. The 
Lender must document such routine 
fees on Form RD 4279–1, ‘‘Application 
for Loan Guarantee.’’ The Lender may 
charge prepayment penalties and late 
payment fees that are stipulated in the 
loan documents, as long as they are 
reasonable and customary; however, 
the Loan Note Guarantee will not 
cover either prepayment penalties or 
late payment fees. 

§ 4279.232 Guaranteed loan funding. 
(a) The amount of a loan guaranteed 

for a Project under this subpart will 
not exceed 80 percent of total Eligible 
Project Costs. Total Federal participa-
tion will not exceed 80 percent of total 
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Eligible Project Costs. The Borrower 
needs to provide the remaining 20 per-
cent from non-Federal sources to com-
plete the Project. Eligible Project 
Costs are specified in § 4279.210(d). If an 
eligible Borrower receives other direct 
Federal funding (i.e., direct loans or 
grants) for a Project, the maximum 
amount of the loan that the Agency 
will guarantee under this subpart must 
be reduced by the same amount of the 
other direct Federal funding that the 
eligible Borrower received for the 
Project. For example, an eligible Bor-
rower is applying for a loan guarantee 
on a $100,000,000 Project. If the Bor-
rower receives no other direct Federal 
funding for this Project and requests 
an $80,000,000 guaranteed loan, the 
Agency will consider a guarantee on 
the $80,000,000. However, if this Bor-
rower receives $10,000,000 in other di-
rect Federal funding for this Project, 
the Agency will only consider a guar-
antee on $70,000,000. 

(b) The maximum principal amount 
of a loan guaranteed under this subpart 
is $250 million to one Borrower; there is 
no minimum amount. 

(c) The maximum guarantee on the 
principal and Interest due on a loan 
guaranteed under this subpart will be 
determined as specified in paragraphs 
(c)(1) through (4) of this section. 

(1) If the loan amount is equal to or 
less than $125 million, 80 percent for 
the entire loan amount unless all of 
the conditions specified in paragraphs 
(c)(1)(i) through (iii) of this section are 
met, in which case 90 percent for the 
entire loan amount. 

(i) Total Federal participation, sum 
of the amount of the loan requested 
and other direct Federal funding, must 
not be greater than 60 percent of total 
Eligible Project Costs; 

(ii) Feedstock and Off-Take Agree-
ments of at least 1 year in duration; 
and 

(iii) Total of revenues from tax cred-
its, carbon credits, or other Federal or 
State subsidies cannot be greater than 
10 percent of the Project’s total reve-
nues on an annual basis, in the Bor-
rower’s base case of financial projec-
tions. 

(2) If the loan amount is more than 
$125 million and less than $150 million, 
80 percent for the entire loan amount. 

(3) If the loan amount is equal to or 
more than $150 million but less than 
$200 million, 70 percent on the entire 
loan amount. 

(4) If the loan amount is $200 million 
up to and including $250 million, 60 per-
cent on the entire loan amount. 

§ 4279.233 Interest rates. 

The Interest rate for the guaranteed 
loan will be negotiated between the 
Lender and the Borrower and may be 
either fixed or variable, or a combina-
tion thereof, as long as it is a legal 
rate. Interest rates will not be more 
than those rates the Lender custom-
arily charges Borrowers for non-guar-
anteed loans in similar circumstances 
in the ordinary course of business and 
are subject to Agency review and ap-
proval. Lenders are encouraged to uti-
lize the secondary market and pass In-
terest-rate savings on to the Borrower. 

(a) A variable Interest rate must be a 
rate that is tied to a published base 
rate. The variable Interest rate must 
be specified in the Promissory Note 
and may be adjusted at specified inter-
vals during the term of the loan, but 
the adjustments may not be more often 
than once each Calendar Quarter. The 
Lender must incorporate, within the 
variable rate Promissory Note at loan 
closing, the provision for adjustment of 
payment installments. The Lender 
must properly amortize the out-
standing principal balance within the 
prescribed loan maturity in order to 
eliminate the possibility of a balloon 
payment at the end of the loan. 

(b) Any change in the base rate or 
fixed Interest rate between issuance of 
the Conditional Commitment and the 
issuance of the Loan Note Guarantee 
must be approved by the Agency. Ap-
proval of such a change must be shown 
as an amendment to the Conditional 
Commitment and must be reflected on 
the Guaranteed Loan Closing Report. 

(c) It is permissible to have different 
Interest rates on the guaranteed and 
unguaranteed portions of the loan. 

§ 4279.234 Terms of loan. 

The loan terms, other than Interest, 
must be the same for both the guaran-
teed and unguaranteed portions of the 
loan. 
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(a) The repayment term for a loan 
under this subpart will be no greater 
than the lesser of 20 years from the 
date of loan closing or the useful life of 
the Project, as determined by the 
Lender and confirmed by the Agency. 
Both the guaranteed and unguaranteed 
portions of the loan must be amortized 
over the same term. 

(b) A loan’s maturity will take into 
consideration the use of proceeds, the 
useful life of assets being financed, and 
the Borrower’s ability to repay the 
loan. 

(c) The first installment of principal 
and Interest will, if possible, be sched-
uled for payment after the Project is 
operational and has begun to generate 
income. However, the first full install-
ment must be due and payable within 
three years from the date of the Prom-
issory Note and be paid at least annu-
ally thereafter. In cases where there is 
an Interest-only period, Interest will be 
paid at least annually from the date of 
the Promissory Note. 

(d) Only loans that require a periodic 
payment schedule that will retire the 
debt over the term of the loan without 
a balloon payment will be guaranteed 
except the final payment may be the 
funds held in the debt service reserve 
account. 

§ 4279.235 Collateral. 
The Lender is responsible for obtain-

ing and maintaining proper and ade-
quate Collateral to protect the interest 
of the Lender, the Holder, and the 
Agency. Collateral must be of such a 
nature that repayment of the loan is 
reasonably ensured when considered 
with the integrity and ability of 
Project management, soundness of the 
Project, and the Borrower’s prospective 
earnings. The Collateral may include, 
but is not limited to, the following: 
Revenue, land, easements, rights-of- 
way, buildings, machinery, equipment, 
inventory, accounts receivable, con-
tracts, cash, or other accounts, licenses 
and assignments of leases or leasehold 
interest. 

(a) The entire loan, the guaranteed 
and unguaranteed portions, must be se-
cured by a first lien on all assets of the 
Project including all assets in the 
Project budget. The Agency may con-
sider a subordinate lien position on in-

ventory and accounts receivable to 
Working Capital loans including re-
volving lines of credit provided the 
Agency determines the Working Cap-
ital is necessary for the operation and 
with the Subordination, the loan re-
mains adequately secured. 

(b) The entire loan must be secured 
by the same security with equal lien 
priority for the guaranteed and 
unguaranteed portions of the loan. The 
unguaranteed portion of the loan will 
neither be paid first nor given any pref-
erence or priority over the guaranteed 
portion. 

§§ 4279.236–4279.242 [Reserved] 

§ 4279.243 Insurance. 

The Lender is responsible for ensur-
ing that required insurance is main-
tained by the Borrower. The Lender 
must be shown as an additional insured 
on insurance policies (or other risk 
sharing instruments) that benefit the 
Project and must be able to assume 
any contracts that are material to the 
Project, including any feedstock or Off- 
Take Agreements, as may be applica-
ble. 

(a) Hazard. Hazard insurance with a 
standard clause naming the Lender as 
mortgagee or loss payee, as applicable, 
is required for the life of the guaran-
teed loan. The amount must be at least 
equal to the replacement value of the 
Collateral or the outstanding balance 
of the loan, whichever is the greater 
amount. 

(b) Life. The Lender may require as 
Collateral an assignment of life insur-
ance to insure against the risk of death 
of persons critical to the success of the 
business. When required, coverage 
must be in amounts necessary to pro-
vide for management succession or to 
protect the business. The Agency may 
require life insurance on key individ-
uals for loans where the Lender has not 
otherwise proposed such coverage. The 
cost of insurance and its effect on the 
applicant’s Working Capital must be 
considered as well as the amount of ex-
isting insurance that could be assigned 
without requiring additional expense. 

(c) Worker compensation. Worker com-
pensation insurance is required in ac-
cordance with State law. 
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(d) Flood. National flood insurance is 
required in accordance with applicable 
law. 

(e) Other. The Lender must consider 
whether public liability, business inter-
ruption, malpractice, and other insur-
ance is appropriate to the Borrower’s 
particular business and must require 
the Borrower to obtain such insurance 
as is necessary to protect the interests 
of the Borrower, the Lender, or the 
Agency. 

§ 4279.244 Appraisals. 
(a) Lenders must obtain appraisals 

for real estate when the value of the 
Collateral exceeds $250,000. Each ap-
praisal must be reported in a manner 
that summarizes all of the information 
necessary for the intended users to un-
derstand the report and contain all in-
formation pertinent to the appraiser’s 
opinions and conclusions. 

(1) Appraisals must not be more than 
one year old, and a more recent ap-
praisal may be requested by the Agen-
cy in order to reflect more current 
market conditions. For loan servicing 
purposes, an appraisal may be updated 
in lieu of a complete new appraisal 
when the original appraisal is more 
than one year old, but less than two 
years old. 

(2) Specialized appraisers will be re-
quired to complete appraisals under 
this section. The Agency may approve 
a waiver of this requirement only if a 
specialized appraiser does not exist in a 
specific industry. The Agency will re-
quire documentation that the appraiser 
has the necessary experience and com-
petency to appraise the property in 
question. 

(3) All real property appraisals asso-
ciated with Agency guaranteed loan 
origination and servicing transactions 
must meet the requirements contained 
in the Financial Institutions Reform, 
Recovery and Enforcement Act 
(FIRREA) of 1989 and the appropriate 
guidelines contained in Standards 1 
and 2 of the Uniform Standards of Pro-
fessional Appraisal Practices (USPAP) 
and be performed by a State Certified 
General Appraiser. Notwithstanding 
any exemption that may exist for 
transactions guaranteed by a Federal 
Government agency, all appraisals ob-
tained by the Lender for origination 

and servicing must conform to the 
Interagency Appraisal and Evaluations 
Guidelines established by the Lender’s 
primary Federal or State regulator. 

(4) All appraisals must include con-
sideration of the potential effects from 
a release of hazardous substances or pe-
troleum products or other environ-
mental hazards on the Market Value of 
the Collateral. The Lender must com-
plete and submit its technical review 
of the appraisal. For construction 
Projects, the Lender must use the ‘‘as- 
completed’’ Market Value of the real 
estate to determine value of the real 
estate property. For all proposals, 
Lenders must obtain a Phase I Envi-
ronmental Site Assessment in accord-
ance with ASTM International Stand-
ards, which should be provided to the 
appraiser for completion of the ap-
praisal. For additional guidance and in-
formation refer to ‘‘Phase I Environ-
mental Site Assessment,’’ published by 
the American Society of Testing and 
Materials. 

(b) Chattels must be evaluated in ac-
cordance with normal banking prac-
tices and generally accepted methods 
of determining value. Chattel apprais-
als must reflect the age, condition, and 
remaining useful life of the equipment. 
If the appraisal is completed by a State 
licensed/certified appraiser, the ap-
praisal report must comply with 
USPAP Standards 7 and 8. 

§ 4279.245 Personal and corporate 
guarantees. 

(a) Unconditional personal and cor-
porate guarantees are required for the 
full term of the loan from Persons own-
ing 20 percent or greater interest in the 
borrower. 

(b) When warranted by an Agency as-
sessment and its credit evaluation, 
guarantees may also be required of par-
ent, subsidiaries, affiliated companies, 
Persons owning less than a 20 percent 
interest in the borrower, or Persons 
whose ownership interest in the Bor-
rower is held indirectly through inter-
mediate entities. 

(c) The Agency may require the guar-
antees to be secured. 

(d) Partial guarantees and exemp-
tions to the requirement for guaran-
tees may be requested by the Lender 
and are subject to concurrence by the 
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Agency approval official on a case-by- 
case basis when warranted by an Agen-
cy assessment and its credit evaluation 
in accordance with § 4279.215(b). If par-
tial guarantees are required, the par-
tial guarantee will be at least equal to 
each owner’s percentage of interest in 
the Borrower multiplied by the loan 
amount. 

(e) All personal and corporate guar-
antors must execute Form RD 4279–14, 
‘‘Unconditional Guarantee,’’ and any 
guarantee form required by the Lender. 
The Agency will retain the original, ex-
ecuted Form RD 4279–14. 

(1) Any amounts paid by the Agency 
on behalf of an Agency Borrower will 
constitute a Federal Debt owed to the 
Agency by the Borrower. 

(2) Any amounts paid by the Agency 
pursuant to a claim by a Lender will 
constitute a Federal Debt owed to the 
Agency by a guarantor of the loan, to 
the extent of the amount of the guar-
antor’s guarantee. 

(3) In all instances under paragraphs 
(c)(1) and (2) of this section, Interest 
charges will be assessed at the Promis-
sory Note Interest rate on the date a 
loss claim is paid. 

§§ 4279.246–4279.255 [Reserved] 

§ 4279.256 Construction planning and 
performing development. 

The Lender and Borrower must com-
ply with paragraphs (a) through (i) of 
this section. The Lender may contract 
for services and may rely on certain 
written materials and other reports to 
be provided by an independent engineer 
and other qualified third parties. 

(a) Design policy. The Lender must 
monitor and require the Borrower en-
sure that all facilities constructed with 
Program funds are designed, and costs 
estimated, by an independent profes-
sional utilizing accepted architectural, 
engineering, and design practices and 
conform to applicable Federal, State, 
and local codes and requirements. 

(b) Project control. (1) The Lender 
must monitor the progress of construc-
tion and confirm the reviews and in-
spections necessary to ensure that con-
struction conforms to applicable Fed-
eral, State, and local code require-
ments have been performed; proceeds 
are used in accordance with the ap-

proved plans, specifications, and con-
tract documents; and that loan funds 
are used for Eligible Project Costs in 
accordance with the purposes approved 
by the Agency in its Conditional Com-
mitment. The Lender must expedi-
tiously report any problems in Project 
development to the Agency. 

(2) The Lender must ensure an onsite 
Project inspector or independent engi-
neer monitors the Project. 

(3) The Lender must monitor the 
Project to confirm that the Project 
will be completed with available funds 
and, once completed, will be used for 
its intended purpose and produce prod-
ucts in the quality and quantity pro-
posed in the completed application ap-
proved by the Agency. Once construc-
tion is completed, the Lender must 
provide the Agency with a copy of the 
notice of completion. 

(4) Prior to the disbursement of con-
struction funds, the Lender shall: 

(i) Have on file the major drawings 
issued for construction and major 
equipment specifications issued for 
procurement; 

(ii) Have a detailed timetable for the 
Project with a corresponding budget of 
costs, setting forth the parties respon-
sible for payment; 

(iii) Ensure that the independent en-
gineer confirms that the budget is ade-
quate for the Project; 

(iv) Require the Borrower to have a 
firm fixed-price engineering, procure-
ment and construction (EPC) contract 
in place which includes performance 
guarantees customary and reasonable 
for a project of this nature or engineer-
ing, construction, and procurement 
contracts in place with vendors and 
construction contractors for the con-
struction of the Project, each on cus-
tomary terms and conditions; 

(v) Require provisions for change 
order approvals, a retainage percent-
age, and a disbursement schedule; 

(vi) Require the Borrower to have 
contingencies in place to handle un-
foreseeable cost overruns without seek-
ing additional Agency assistance. 
These contingencies must be agreed to 
by the Agency. 

(c) Changes and cost overruns. The 
Borrower is responsible for any 
changes or cost overruns. If any such 
change or cost overrun occurs, then 
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any change order must be expressly ap-
proved by the Agency, which approval 
shall not be unreasonably withheld, 
and neither the Lender nor Borrower 
will divert funds from purposes identi-
fied in the guaranteed loan application 
approved by the Agency to pay for any 
such change or cost overrun without 
the express written approval of the 
Agency. In no event will the current 
loan be modified or a subsequent guar-
anteed loan be approved to cover any 
such changes or costs. In the event of 
any of the aforementioned increases in 
cost or expenses, the Borrower must 
provide for such increases in a manner 
that does not diminish the Borrower’s 
operating capital. Failure to comply 
with the terms of this paragraph (c) 
will be considered a Material Adverse 
Change in the Borrower’s financial con-
dition, and the Lender must address 
this matter, in writing, to the Agency’s 
satisfaction. 

(d) New draw certifications. The fol-
lowing three certifications are required 
for each new draw: 

(1) Certification by the Project engi-
neer to the Lender that the work re-
ferred to in the draw has been success-
fully completed; 

(2) Certification that all debts have 
been paid and all mechanics’ liens have 
been waived; and 

(3) Certification that the Borrower is 
complying with the Davis-Bacon Act 
(see paragraph (h) of this section). 

(e) Surety. Surety, as the term is 
commonly used in the industry, will be 
required. The Borrower must have ei-
ther 100 percent performance/payment 
bonds on the contractors or a guar-
antee from a creditworthy parent enti-
ty or an alternative acceptable to the 
Lender and the Agency and must be se-
cured. The bonding agent must be list-
ed on Treasury Circular 570. 

(f) Equal opportunity. For all con-
struction contracts in excess of $10,000, 
the contractor must comply with Exec-
utive Order 11246, entitled ‘‘Equal Em-
ployment Opportunity,’’ as amended by 
Executive Order 11375, and as supple-
mented by applicable Department of 
Labor regulations (41 CFR part 60). The 
Borrower and Lender are responsible 
for ensuring that the contractor com-
plies with these requirements. 

(g) Americans with Disabilities Act 
(ADA). Construction of or addition to 
facilities that accommodate the public 
or commercial facilities, as defined by 
the ADA, must comply with the ADA. 

(h) Wage rates. As a condition of re-
ceiving a loan guaranteed under this 
subpart, each Borrower shall ensure 
that all laborers and mechanics em-
ployed by contractors or subcontrac-
tors in the performance of construction 
work financed in whole or in part with 
guaranteed loan funds under this sub-
part shall be paid wages at rates not 
less than those prevailing on similar 
construction in the locality as deter-
mined by the Secretary of Labor in ac-
cordance with sections 3141 through 
3144, 3146, and 3147 of title 40, U.S.C. 
Awards under this subpart are further 
subject to the relevant regulations con-
tained in 29 CFR part 5. 

(i) Reporting during construction. 
Lenders must submit monthly con-
struction and quarterly progress re-
ports to the Agency, as specified in 
paragraphs (i)(1) and (2), respectively, 
of this section and the Borrower infor-
mation specified in paragraph (i)(3) of 
this section. 

(1) Monthly construction reports doc-
umenting the use of the Project fund-
ing until construction is completed. 
The reports must include the following: 

(i) Certifications for each draw re-
quest: 

(A) Certification by the independent 
engineer to the Lender that the work 
referred to in the draw has been suc-
cessfully completed; 

(B) Certification from the Borrower 
and independent engineer or that the 
proceeds of the prior draw have been 
applied to Eligible Project Costs in ac-
cordance with the draw request and 
that the contractors have delivered 
mechanics’ lien waivers in connection 
with such draw; and 

(C) Certification from the Borrower 
as to its compliance with the Davis- 
Bacon Act confirmed by the inde-
pendent engineer; 

(ii) List of invoices; 
(iii) Detail of equity and Guaranteed 

Loan funds paid to date; 
(iv) Status of construction and in-

spection reports; and 
(v) Concerns, potential problems, 

cost overruns, etc. 
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(2) Quarterly progress reports by the 
end of each Calendar Quarter, unless 
more frequent ones are needed as deter-
mined by the Agency, through the time 
when the facility is producing at its de-
signed capacity at a steady state. 
These reports must contain, at a min-
imum, planned and completed con-
struction milestones, loan advances, 
and personnel hiring, training, and re-
tention and commissioning and ramp- 
up milestones and performance reports. 
This requirement applies to both the 
development and construction of Com-
mercial-Scale Biorefineries and to the 
Retrofitting of existing facilities using 
Eligible Technology for the develop-
ment of Advanced Biofuels and 
Biobased Products including Renew-
able Chemicals. The Lender must expe-
ditiously report any problems in 
Project development to the Agency. 

(3) Once construction is completed, 
the Lender must provide the Agency 
with: 

(i) A copy of all required material 
building permits, with sign-offs; 

(ii) Notice of Completion or an Agen-
cy approved equivalent; and 

(iii) Final accounting of sources and 
uses of all Project funds. 

§§ 4279.257–4279.258 [Reserved] 

§ 4279.259 Borrower responsibilities. 
(a) Federal, State, and local regula-

tions. Borrowers must comply with all 
Federal, State, and local laws and rules 
that are in existence and that affect 
the Project including, but not limited 
to: 

(1) Land use zoning; 
(2) Health, safety, and sanitation 

standards as well as design and instal-
lation standards; and 

(3) Protection of the environment 
and consumer affairs. 

(b) Permits, agreements, and licenses. 
Borrowers must obtain all permits, 
agreements, and licenses that are ap-
plicable to the Project. 

(c) Insurance. The Borrower is respon-
sible for maintaining all hazard, flood, 
liability, worker compensation, and 
personal life insurance, when required, 
for the Project. 

(d) Access to Borrower’s records. Ex-
cept as provided by law, upon request 
by the Agency, the Borrower will per-

mit representatives of the Agency (or 
other Federal agencies as authorized 
by the Agency) to inspect and make 
copies of any of the records of the Bor-
rower’s Project. Such inspection and 
copying may be made during regular 
office hours of the Borrower or at any 
other time agreed upon between the 
Borrower and the Agency. 

(e) Access to the Project. The Borrower 
must allow the Agency access to the 
Project and its performance informa-
tion until the loan is repaid in full and 
permit periodic inspections of the 
Project by a representative of the 
Agency. 

APPLICATIONS 

§ 4279.260 Guarantee applications— 
general. 

(a) Application submittal. (1) For each 
guarantee request, the Lender or the 
Borrower must submit to the Agency a 
non-binding letter of intent to apply 
for loan guarantee not less than 30 cal-
endar days prior to the application 
deadline as provided in paragraph (b) of 
this section. The letter must identify 
the Borrower, the Lender and Project 
sponsors; describe the Project and 
Project location; describe the proposed 
feedstock, primary technologies of the 
facility and primary products pro-
duced; estimate the Total Project Cost 
and amount of loan requested; and any 
additional information specified in the 
annual FEDERAL REGISTER notice, if 
any. Applications that do not submit a 
letter of intent may be accepted by the 
Agency at the Agency’s discretion. 

(2) For each guarantee request, the 
Lender must submit to the Agency an 
application that is in conformance 
with § 4279.261. The methods of applica-
tion submittal will be specified in the 
annual FEDERAL REGISTER notice. 

(b) Application deadline. Unless other-
wise specified by the Agency in a no-
tice published in the FEDERAL REG-
ISTER, application deadlines are Octo-
ber 1 and April 1 of each year. Com-
plete applications must be received by 
the Agency on or before April 1 of each 
year to be considered for funding for 
that fiscal year. If the application 
deadline falls on a weekend or an ob-
served holiday, the deadline will be the 
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next Federal business day. The dead-
lines in this paragraph (b) relate to 
Phase 1 applications in accordance 
with § 4279.261. 

(c) Incomplete applications. Incom-
plete applications will be rejected. 
Lenders will be informed of the ele-
ments that made the application in-
complete. If a resubmitted application 
is received by the applicable applica-
tion deadline, the Agency will recon-
sider the application. 

(d) Application withdrawal. During the 
period between the submission of an 
application and closing, the Lender 
must notify the Agency, in writing, if 
the Project is no longer viable or the 
Borrower is no longer requesting finan-
cial assistance for the Project. When 
the Lender so notifies the Agency, the 
Agency will rescind the selection or 
withdraw the application. 

(e) Application revisions and updates. 
During the period between the submis-
sion of an application and closing, the 
Lender must notify the Agency, in 
writing, of revisions to the Project in-
cluding but not limited to revisions to 
technology utilized in the Project, 
feedstock, Off-Take Agreements, own-
ership structure, and Project financing. 
The Agency may require submittal of 
updated application and supporting 
materials. The Agency will complete 
the application priority scoring in ac-
cordance with § 4279.266 based on the 
application materials received by the 
Agency prior to the application dead-
line. Subsequent changes to an applica-
tion that result in a lower priority 
score could result in the Agency dis-
continuing processing of the applica-
tion. 

§ 4279.261 Application for loan guar-
antee content. 

Lenders must submit a complete ap-
plication for each loan guarantee 
sought under this subpart. Components 
of an application are submitted in two 
phases. Phase I applications, which are 
the initial application submissions, 
must contain the information specified 
in paragraphs (a) through (j) of this 
section, organized pursuant to a table 
of contents in a chapter format. Phase 
2 application components may be sub-
mitted after the Agency invites the 
Lender and Borrower to make the 

phase 2 submittal and must contain the 
information specified in paragraph (k) 
of this section. 

(a) Project Summary. Provide a con-
cise summary of the proposed Project 
and application information, Project 
purpose and need, and Project goals, 
including the following: 

(1) Title. Provide a descriptive title of 
the Project. 

(2) Borrower eligibility. Describe how 
the Borrower meets the eligibility cri-
teria identified in § 4279.209. 

(3) Project eligibility. Describe how the 
Project meets the eligibility criteria 
identified in § 4279.210. Clearly state 
whether the application is for the con-
struction and development of a Bio-
refinery or for the Retrofitting of an 
existing facility. Additional Project de-
scription information will be needed 
later in the application process. 

(4) Project funds. Submit a Spread-
sheet identifying sources, amounts, 
and availability of funds. The Spread-
sheet must also include a directory of 
funds source contact information. At-
tach any applications, correspondence, 
or other written communication be-
tween Borrower and fund source. 

(5) Project timeline. A projected 
timeline detailing the timeline com-
mencing with the loan application 
phase 1, including the loan application 
phase 2, final Project planning and en-
gineering, obtaining required permits, 
loan closing, plant construction, com-
missioning and ramp up through sta-
bilized state of operation. 

(b) Application form. Form RD 4279–1 
or other Agency-approved application 
form if specified in a FEDERAL REG-
ISTER notice. 

(c) Financial statements. (1) The most 
recent audited financial statements of 
the Borrower, unless alternative finan-
cial statements are authorized by the 
Agency; and 

(2) A current (not more than 90 days 
old) balance sheet and a pro forma bal-
ance sheet at startup. 

(d) Financial model. Submit a finan-
cial model for the Project in the form 
of a financial modeling software pro-
gram in an active electronic format 
which includes, but is not limited to, a 
projected Project budget and projected 
balance sheets, income and expense 
statements, cash flow statements, and 
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Working Capital and capital expense 
projections for not less than the term 
of the loan. The projections must be 
displayed in a monthly format for a pe-
riod of three years after stabilized op-
eration and annually thereafter. Pro-
jections should be supported by a list 
of assumptions showing the basis for 
the projections. Depending on the com-
plexity of the Project and the financial 
condition of the Borrower, the Agency 
may require additional financial state-
ments and additional related informa-
tion. 

(e) Feasibility Study. The Feasibility 
Study should be prepared by a quali-
fied, independent third party using in-
formation gathered from other quali-
fied parties and documents such as: 
independent engineer reports, mar-
keting studies, feedstock studies, busi-
ness plans and financial statements 
prepared by a certified public account-
ant. Any information used to prepare 
the Feasibility Study should be sub-
mitted as attachments. Elements in an 
acceptable Feasibility Study include, 
but are not limited to, the elements 
outlined in Table 1 of this section. 

TABLE 1—FEASIBILITY STUDY COMPONENTS 

(A) Executive summary 
Introduction/Project Overview (Brief general overview of Project location, size, etc.). 
Economic feasibility determination. 
Market feasibility determination. 
Technical feasibility determination. 
Financial feasibility determination. 
Management feasibility determination. 
Recommendations for implementation. 

(B) Economic Feasibility 
Description of feedstock and confirmation that the feedstock is not used elsewhere in 

the production of Advanced Biofuels or Biobased Products including Renewable 
Chemicals. 

Feedstock: 
Feedstock source management, 
Estimates of feedstock volumes and costs, 
Collection, pre-treatment, transportation, and storage, and 
Feedstock risks. 

Documentation that woody biomass feedstock from National Forest system lands or 
public lands cannot be used for a higher-value product. 

Impacts on any other similar Biorefineries in the area in which the Borrower proposes 
to place the Project, defined as the area that will supply the feedstock to the pro-
posed Project, if any. 

Impacts on existing manufacturing plants or other facilities that use similar feedstock if 
the Borrower’s proposed production technology is adopted. 

Projected impact on resource conservation, public health, and the environment. 
Information regarding Project site. 
Availability of trained or trainable labor. 
Availability of infrastructure, including utilities, and rail, air and road service to the site. 
Overall economic impact of the Project, including direct jobs, indirect jobs, additional 

markets created for agricultural and forestry products and agricultural waste material 
and the potential for Rural economic development. 

Feasibility/plans of Project to work with producer associations or cooperatives and the 
estimated amount of annual feedstock purchased from or sold to producer associa-
tions and cooperatives. 

(C) Market Feasibility 
Information on the sales organization and management. 
Nature and extent of market and market area. 
Marketing plans for sale of projected output—principal products and Byproducts. 
Extent of competition, including other similar facilities in the market area. 
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TABLE 1—FEASIBILITY STUDY COMPONENTS—Continued 

Commitments from purchasers of off-take—principal products and secondary products, 
degree of commitment, duration or terms of Off-Take Agreements, and financial 
strength of counterparties. 

Risks related to the industry, including: 
Industry status; 
Specific market risks; and 
Competitive threats and advantages. 

(D) Technical Feasibility 
Suitability of the selected site for the intended use. 
Scale of development for which the process technology has been proven (i.e., pilot, 

demonstration, or Semi-Work Scale Facility). Provide results from pilot, demonstra-
tion, or Semi-Work Scale Facilities that prove that the technology proposed to be 
used is feasible and stands a good chance of being successful. The proposed tech-
nology must meet the definition of Eligible technology. 

The degree of integration of all processes should be detailed and a summary of any 
integrated demonstration unit test results should be submitted. 

Specific volume produced from the technology of the process (expressed either as vol-
ume of feedstock processed [tons per unit of time] or as product [gallons per unit of 
time]). 

Identification and estimation of Project operation and development costs. Specify the 
level of accuracy of these estimates and the assumptions on which these estimates 
have been based. Detailed analysis of Project costs including: Project management 
and professional services; resource assessment; Project design and permitting; land 
agreements and site preparation; equipment requirements and system installation; 
startup and shakedown; and warranties, insurance, financing and operation and 
maintenance costs. 

A projected timeline detailing Borrower plans from the time of loan application through 
plant construction, commissioning and ramp up should be included. 

Ability of the proposed system to be commercially replicated. 
Risks related to: 

Construction of the Biorefinery; 
Production of the Advanced Biofuel and Biobased Product including Renew-

able Chemical; 
Regulation and governmental action; 
Design-related factors that may affect Project success; and 
Technology scale up risk. 

(E) Financial Feasibility 
Reliability of the financial projections and the assumptions on which the financial state-

ments are based, including all sources and uses of Project capital, private or public 
Federal and non-Federal funds. Provide detailed analysis and description of pro-
jected balance sheets, income and expense statements, and cash flow statements 
over the useful life of the Project. 

A detailed description of and the degree financial feasibility is dependent on: 
Investment incentives; 
Productivity incentives; 
Loans and grants; and 
Other Project authorities RINs value, tax credits, other credits, and subsidies 

that affect the Project. 
Any constraints or limitations in the financial projections. 
Ability of the business to achieve the projected income and cash flow. 
Assessment of the cost accounting system. 
Availability of short-term credit or other means to meet seasonal business costs. 
Adequacy of raw materials and supplies. 
Sensitivity analysis, including feedstock and energy costs and product and Byproduct 

prices. 
Risks related to: 

The Project; 
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TABLE 1—FEASIBILITY STUDY COMPONENTS—Continued 

Borrower financing plan; 
The operational units; and 
Tax issues. 

(F) Management Feasibility 
Borrower and/or management’s previous experience concerning: 

Production of Advanced Biofuel, and Biobased Product including Renewable 
Chemicals, as applicable; 

Acquisition of feedstock; 
Marketing and sale of off-take; and 
The receipt of Federal financial assistance, including amount of funding, date 

received, purpose, and outcome. 
Management plan for procurement of feedstock and labor, marketing of the off-take, 

and management succession. 
Risks related to: 

Borrower as a company (e.g., development-stage); 
Conflicts of Interest; and 
Management strengths and weaknesses. 

(G) Qualifications 
A resume or statement of qualifications of the author and contributors of the Feasibility 

Study, including prior experience, must be submitted. 

(f) Business Plan. The Lender must 
submit the Borrower’s business plan 
that includes the information specified 
in paragraphs (f)(1) through (10) of this 
section. Any or all of this information 
may be omitted if it is included in the 
Feasibility Study specified in para-
graph (e) of this section. 

(1) Describe or provide an organiza-
tional chart of the Borrower’s owner-
ship structure and affiliation with 
other entities, if any. The names and a 
description of the relationship of the 
Borrower’s parent, Affiliates, and sub-
sidiaries. Identify local ownership. 

(2) The Borrower’s succession plan-
ning, addressing both ownership and 
management. 

(3) The Borrower’s experience and 
management experience. 

(4) The products and services to be 
provided and the Borrower’s business 
strategy. 

(5) Possible vendors and models of 
major system components. 

(6) The availability of the resources 
(e.g., labor, raw materials, supplies) 
necessary to provide the planned prod-
ucts and services. 

(7) Site location and its relation to 
product distribution (e.g., rail lines or 
highways) and any land use or other 
permits necessary to operate the facil-
ity. 

(8) The market for the product and 
its competition, including any and all 
competitive threats and advantages. 

(9) Projected balance sheets, income 
and expense statements, and cash flow 
statements for a period of not less than 
three years of stabilized operation. 

(10) A description of the proposed use 
of funds. 

(g) Scoring information. The applica-
tion must contain information in a for-
mat that is responsive to the scoring 
criteria specified in § 4279.266. 

(h) Intergovernmental consultation. 
Intergovernmental consultation com-
ments in accordance with 2 CFR part 
415, subpart C or successor regulation. 

(i) DUNS Number. For Borrowers 
other than individuals, a Dun and 
Bradstreet Universal Numbering Sys-
tem (DUNS) number, which can be ob-
tained online at http://fedgov.dnb.com/ 
webform. 

(j) Other information. Any other infor-
mation determined by the Agency to be 
necessary to evaluate the application. 

(k) Phase 2 application contents. (1) 
Updates, as appropriate, to contents of 
application materials submitted in ap-
plication phase 1. 

(2) An appraisal conducted as speci-
fied under § 4279.244. 
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(3) A proposed Loan Agreement or a 
sample Loan Agreement with an at-
tached list of the proposed Loan Agree-
ment provisions as specified in para-
graphs (k)(3)(i) through (ix) of this sec-
tion. 

(i) Prohibition against assuming li-
abilities or obligations of others. 

(ii) Restriction on dividend pay-
ments. 

(iii) Limitation on the purchase or 
sale of equipment and fixed assets. 

(iv) Limitation on compensation of 
officers and owners. 

(v) Minimum Working Capital or cur-
rent ratio requirement. 

(vi) Maximum debt-to-net worth 
ratio. 

(vii) Restrictions concerning consoli-
dations, mergers, or other cir-
cumstances. 

(viii) Limitations on selling the busi-
ness without the concurrence of the 
Lender. 

(ix) Repayment and amortization of 
the loan. 

(4) Environmental documentation in 
accordance with 7 CFR part 1970. 

(5) Under the direction of the Agency, 
an evaluation and rating of the total 
Project’s indebtedness, without consid-
eration for a government guarantee, 
from a nationally-recognized statis-
tical rating organization (NRSRO), as 
defined by the U.S. Security and Ex-
change Commission, for all Projects 
with total Eligible Project Costs of $25 
million or more unless as otherwise 
specified by the Agency in a notice 
published in the FEDERAL REGISTER. 
The evaluation and rating must be in 
the form of an indicative private rat-
ing, private credit analysis, or com-
parable analysis report and include a 
rating in accordance with the NRSRO’s 
credit rating scales and include a re-
covery analysis. An updated rating 
may be required at the Agency’s discre-
tion if changes are subsequently made 
to the Project including changes to any 
contracts and agreements or changes 
to loan terms and conditions. 

(6) Lender’s analysis and credit eval-
uation that conforms to § 4279.215 and 
must include the information specified 
in paragraphs (k)(6)(i) and (ii) of this 
section. 

(i) The credit reports of the Bor-
rower, its principals, and any parent, 
Affiliate, or subsidiary as follows: 

(A) Unless otherwise determined by 
the Agency, a personal credit report 
from an Agency-approved credit report-
ing company for individuals who are 
key employees of the Borrower, as de-
termined by the Agency, and for indi-
viduals owning 20 percent or more in-
terest in the Borrower or any owner 
with more than 10 percent ownership 
interest in the Borrower if there is no 
owner with more than 20 percent own-
ership interest in the Borrower, except 
for when the Borrower is a corporation 
listed on a major stock exchange; and 

(B) Commercial credit reports on the 
Borrower and any parent, Affiliate, and 
subsidiary firms. 

(ii) Financial and sensitivity review 
using a financial modeling software 
program or a banking industry soft-
ware analysis program with industry 
standards, when appropriate. 

(7) Whether the Loan Note Guarantee 
is requested prior to construction or 
after completion of construction of the 
Project. 

(8) The technical assessment must be 
completed by a qualified independent 
engineer and must demonstrate that 
the design, procurement, installation, 
startup, operation and maintenance of 
the Project will permit it to operate or 
perform as specified over its useful life 
in a reliable and a cost effective man-
ner, and must identify what the useful 
life of the Project is. The technical as-
sessment must also identify all nec-
essary Project agreements, dem-
onstrate that those agreements will be 
in place at or before the time of loan 
closing, and demonstrate that nec-
essary Project equipment and services 
will be available over the useful life of 
the Project. The technical assessment 
must be based upon verifiable data and 
contain sufficient information and 
analysis so that a determination can be 
made on the technical feasibility of 
achieving the levels of income or pro-
duction that are projected in the finan-
cial statements. All technical informa-
tion provided must follow the format 
specified in paragraphs (k)(8)(i) 
through (ix) of this section. Supporting 
information may be submitted in other 
formats. Design drawings and process 
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flow charts are required as exhibits. A 
discussion of a topic identified in para-
graphs (k)(8)(i) through (ix) of this sec-
tion is not necessary if the topic is not 
applicable to the specific Project. 
Questions identified in the Agency’s 
technical review of the Project must be 
answered to the Agency’s satisfaction 
before the application will be approved. 
All Projects require the services of an 
independent, third-party professional 
engineer. 

(i) Qualifications of Project team. The 
Project team will vary according to the 
complexity and scale of the Project. 
The Project team must have dem-
onstrated expertise in similar Ad-
vanced Biofuel and Biobased Product 
including Renewable Chemical, as ap-
plicable, technology development, en-
gineering, installation, and mainte-
nance. Identify Borrower’s, including 
its principals’, prior experience in bio-
energy projects and the receipt of Fed-
eral financial assistance, including the 
amount of funding, date received, pur-
pose, and outcome, for such projects. 
Authoritative evidence that Project 
team service providers have the nec-
essary professional credentials or rel-
evant experience to perform the re-
quired services for the development, 
construction, and Retrofitting, as ap-
plicable, of technology for producing 
Advanced Biofuels and Biobased Prod-
ucts including Renewable Chemicals, if 
applicable, must be provided. In addi-
tion, authoritative evidence that ven-
dors of proprietary components can 
provide necessary equipment and spare 
parts for the facility to operate over its 
useful life must be provided. The appli-
cation must: 

(A) Discuss the proposed Project de-
livery method. Such methods include a 
design-bid-build method, where a sepa-
rate engineering firm may design the 
Project and prepare a request for bids 
and the successful bidder constructs 
the Project at the Borrower’s risk, and 
a design -build method, often referred 
to as ‘‘turnkey,’’ where the Borrower 
establishes the specifications for the 
Project and secures the services of a 
developer who will design and build the 
Project at the developer’s risk; 

(B) Discuss the manufacturers of 
major components of Advanced 
Biofuels and Biobased Product includ-

ing Renewable Chemical technology 
equipment being considered in terms of 
the length of time in business and the 
number of units installed at the capac-
ity and scale being considered; 

(C) Discuss the Project team mem-
bers’ qualifications for engineering, de-
signing, and installing similar projects, 
including any relevant certifications 
by recognized organizations or bodies. 
Provide a list of the same or similar 
projects designed, installed, or supplied 
and currently operating, with ref-
erences if available; and 

(D) Describe the facility operator’s 
qualifications and experience for serv-
icing, operating, and maintaining such 
equipment or projects. Provide a list of 
the same or similar projects designed, 
installed, or supplied and currently op-
erating, with references if available. 

(ii) Agreements and permits. The appli-
cation must identify all necessary 
agreements and permits required for 
the Project and the status and schedule 
for securing those agreements and per-
mits, including the items specified in 
paragraphs (k)(8)(ii)(A) through (F) of 
this section. 

(A) All facilities funded under this 
subpart must be installed in accord-
ance with applicable local, State, and 
national codes and applicable local, 
State, and Federal regulations. Iden-
tify zoning and code requirements and 
necessary permits and the schedule for 
meeting those requirements and secur-
ing those permits. 

(B) Identify licenses where required 
and the schedule for obtaining those li-
censes. 

(C) Identify land use agreements re-
quired for the Project, the schedule for 
securing those agreements, and the 
term of those agreements. 

(D) Identify any permits or agree-
ments required for solid, liquid, and 
gaseous emissions or effluents and the 
schedule for securing those permits and 
agreements. 

(E) Identify available component 
warranties for the specific Project lo-
cation and size. 

(F) Identify all environmental issues, 
including environmental compliance 
issues, associated with the Project. 

(iii) Resource assessment. The applica-
tion must provide adequate and appro-
priate evidence of the availability of 
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the feedstocks required for the facility 
to operate as designed. Indicate the 
type and quantity of the feedstock, and 
discuss storage of the feedstock, where 
applicable, and competing uses for the 
feedstock. Indicate shipping or receiv-
ing methods and required infrastruc-
ture for shipping, and other appro-
priate transportation mechanisms in-
cluding methods and systems to pre-
vent the spread of invasive species. For 
proposed Projects with an established 
resource, provide a summary of the re-
source. 

(iv) Design and engineering. The appli-
cation must provide authoritative evi-
dence that the facility will be designed 
and engineered so as to meet its in-
tended purposes, will ensure public 
safety, and will comply with applicable 
laws, regulations, agreements, permits, 
codes, and standards. Projects shall be 
engineered by a qualified entity. Each 
facility must be engineered as a com-
plete, integrated facility. The engi-
neering must be comprehensive, in-
cluding site selection, systems and 
component selection, and systems 
monitoring equipment. All Projects 
funded under this subpart must be con-
structed by a qualified entity. 

(A) The application must include a 
concise but complete description of the 
Project, including location of the 
Project; resource characteristics, in-
cluding the kind and amount of feed-
stocks; facility specifications; kind, 
amount, and quality of the output; and 
monitoring equipment. Address per-
formance on a monthly and annual 
basis. Describe the uses of or the mar-
ket for the Advanced Biofuels and 
Biobased Product including Renewable 
Chemical produced by the facility. Dis-
cuss the impact of reduced or inter-
rupted feedstock availability on the fa-
cility’s operations. 

(B) The application must include: 
(1) A description of the Project site 

that addresses issues such as site ac-
cess, foundations, and backup equip-
ment when applicable; 

(2) Environmental documentation in 
accordance with 7 CFR part 1970. 

(3) Identification of any unique con-
struction and installation issues. 

(C) Sites must be controlled by the 
eligible Borrower for at least the fi-

nancing term of the Loan Note Guar-
antee. 

(v) Project development schedule. The 
application must describe each signifi-
cant task, its beginning and end, and 
its relationship to the time needed to 
initiate and carry the Project through 
startup and shakedown. Provide a de-
tailed description of the Project 
timeline including resource assess-
ment, Project and site design, permits 
and agreements, equipment procure-
ment, and Project construction from 
excavation through startup and shake-
down. 

(vi) Equipment procurement. The appli-
cation must demonstrate that equip-
ment required by the facility is avail-
able and can be procured and delivered 
within the proposed Project develop-
ment schedule. Projects funded under 
this subpart may be constructed of 
components manufactured in more 
than one location. Provide a descrip-
tion of any unique equipment procure-
ment issues such as scheduling and 
timing of component manufacture and 
delivery, ordering, warranties, ship-
ping, receiving, and on-site storage or 
inventory. 

(vii) Equipment installation. The appli-
cation must provide a full description 
of the management of and plan for site 
development and systems installation, 
details regarding the scheduling of 
major installation equipment needed 
for Project construction, and a descrip-
tion of the startup and shakedown 
specification and process and the con-
ditions required for startup and shake-
down for each equipment item individ-
ually and for the facility as a whole. 

(viii) Operations and maintenance. The 
application must provide the oper-
ations and maintenance requirements 
of the facility necessary for the facility 
to operate as designed over its useful 
life. The application must also include: 

(A) Information regarding available 
facility and component warranties and 
availability of spare parts; 

(B) A description of the routine oper-
ations and maintenance requirements 
of the proposed facility, including 
maintenance schedules for the mechan-
ical, piping, and electrical systems and 
system monitoring and control require-
ments, as well as provision of informa-
tion that supports expected useful life 
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of the facility and timing of major 
component replacement or rebuilds; 

(C) A discussion of the costs and 
labor associated with operating and 
maintaining the facility and plans for 
in-sourcing or outsourcing. A descrip-
tion of the opportunities for tech-
nology transfer for long-term Project 
operations and maintenance by a local 
entity or owner/operator; and 

(D) Provision and discussion of the 
risk management plan for handling 
large, unanticipated failures of major 
components. 

(ix) Decommissioning. A description of 
the decommissioning process, when the 
Project must be uninstalled or re-
moved. A description of any issues, re-
quirements, and costs for removal and 
disposal of the facility. 

[81 FR 67633, Dec. 23, 1996, as amended at 81 
FR 11051, Mar. 2, 2016] 

§§ 4279.262–4279.264 [Reserved] 

§ 4279.265 Guarantee application proc-
essing. 

(a) Eligibility determination. Upon re-
ceipt of a complete Phase 1 applica-
tion, the Agency will determine if the 
Borrower, Lender, and Project are eli-
gible and if the Project is technically 
and economically feasible, as provided 
under paragraph (b) of this section. 

(1) If the Borrower, Lender, or the 
Project is determined to be ineligible 
for any reason, the Agency will inform 
the Lender, in writing, of the reasons. 
No further evaluation of the applica-
tion will occur. 

(2) If the Agency determines it is un-
able to guarantee the loan, the Agency 
will inform the Lender in writing. Such 
notification will include the reasons 
for denial of the guarantee. 

(b) Technical and economic feasibility. 
(1) The Agency’s determination of a 
Project’s technical and economic feasi-
bility will be based on: 

(i) The Agency’s analysis of the tech-
nical report and Feasibility Study sub-
mitted in the application conducted by 
qualified independent third parties; 

(ii) The Lenders credit evaluation; 
and 

(iii) Other application materials. 
(2) The Agency’s determination of a 

Project’s technical feasibility will be 
based on the technical report. In addi-

tion, prior to loan closing of a Project 
utilizing technology that does not have 
a history of successful utilization in a 
Commercial-Scale operation of a Bio-
refinery that produces an Advanced 
Biofuel, evidence demonstrating 120 
days of continuous, steady state pro-
duction from an integrated demonstra-
tion unit must be provided by the Bor-
rower to the Lender and the Agency for 
review and determination of technical 
feasibility. Authoritative demonstra-
tion campaign results must be provided 
in 30-day intervals. The integrated 
demonstration unit must prove out the 
Project’s ability to utilize Project-rel-
evant biomass and produce Advanced 
Biofuel at a yield and quality con-
sistent with the design basis of the 
Project. The Borrower must provide to 
the Agency, for review and approval, 
sufficient information on the inte-
grated campaign design so as to ensure 
operation duration, quality, and quan-
tity specifications are met and incor-
porated into the final design criteria 
for the commercial facility. 

(3) Projects determined by the Agen-
cy to be without technical or economic 
feasibility will not be selected for fund-
ing. 

§ 4279.266 Guarantee application scor-
ing. 

Using the evaluation criteria identi-
fied in this section, the Agency will 
score each eligible Biorefinery applica-
tion that meets the minimum require-
ments for technical and economic fea-
sibility. A maximum of 125 points is 
possible. The Agency will award points 
based on its review and analysis of all 
application materials. Clarifications 
for the scoring on Biobased Product 
Manufacturing applications will be 
made available by a notice published in 
the FEDERAL REGISTER. 

(a) Whether the Borrower has estab-
lished a market for the Advanced 
Biofuel and the Biobased Products in-
cluding Renewable Chemicals, as appli-
cable. A maximum of 20 points can be 
awarded. Points to be awarded will be 
determined as follows: 

(1) Degree of commitment of Off-Take 
Agreements. A maximum of 6 points will 
be awarded. 

(i) If the Borrower has signed Off- 
Take Agreements for purchase for 
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greater than 50 percent of the dollar 
value of off-take, 6 points will be 
awarded. 

(ii) If the Borrower has signed letters 
of intent to enter into Off-Take Agree-
ments, or comparable documentation, 
for the purchase for greater than 50 
percent of the dollar value of off-take, 
or combination of signed contracts or 
agreements and letters of intent or 
comparable documentation, 4 points 
will be awarded. 

(iii) If the Borrower has signed let-
ters of interest to enter into Off-Take 
Agreements, or comparable docu-
mentation, for the purchase for greater 
than 50 percent of the dollar value of 
off-take, or combination of signed Off- 
Take Agreements, letters of intent, let-
ters of intent or comparable docu-
mentation, 2 points will be awarded. 

(2) Duration of Off-Take Agreements. A 
maximum of 6 points will be awarded. 

(i) If the Borrower commits to enter 
into Off-Take Agreements prior to loan 
closing for purchase for greater than or 
equal to 50 percent of the dollar value 
of off-take for the period not less than 
the loan term, 6 points will be awarded. 

(ii) If the Borrower commits to enter 
into Off-Take Agreements prior to loan 
closing for purchase for greater than or 
equal to 50 percent of the dollar value 
of off-take for the period not less than 
five years but less than the term of the 
loan, 4 points will be awarded. 

(iii) If the Borrower commits to enter 
into Off-Take Agreements prior to loan 
closing for purchase for greater than or 
equal to 50 percent of the dollar value 
of off-take for the period not less than 
one year but less than five years, 2 
points will be awarded. 

(3) Financial strength of the off-take 
counterparty. A maximum of 4 points 
will be awarded. 

(i) If the Borrower commits to enter 
into Off-Take Agreements prior to loan 
closing for purchase for greater than or 
equal to 50 percent of the dollar value 
of off-take with an off-take 
counterparty with a corporate credit 
rating not less than AA, Aa2, or equiv-
alent, 4 points will be awarded. 

(ii) If the Borrower commits to enter 
into Off-Take Agreements prior to loan 
closing for purchase for greater than or 
equal to 50 percent of the dollar value 
of off-take with an off-take 

counterparty with a corporate credit 
rating less than AA, Aa2, or equivalent, 
but not less than A-, or A3, or equiva-
lent, 2 points will be awarded. 

(iii) If the Borrower commits to enter 
into Off-Take Agreements prior to loan 
closing for purchase for greater than or 
equal to 50 percent of the dollar value 
of off-take with an off-take 
counterparty with a corporate credit 
rating less than A-, or A3, or equiva-
lent, but not less than BBB-, or Baa3, 
or equivalent, 1 point will be awarded. 

(4) Revenue dependency on tax credits, 
carbon credits, or other Federal or State 
subsidies. A maximum of 4 points will 
be awarded. 

(i) If total of revenues from tax cred-
its, carbon credits, or other Federal or 
State subsidies is less than or equal to 
10 percent of the Project’s total reve-
nues on an annual basis, in the Bor-
rower’s base case of financial projec-
tions, 4 points will be awarded. 

(ii) If total of revenues from tax cred-
its, carbon credits, or other Federal or 
State subsidies is greater than 10 per-
cent but less than or equal to 20 per-
cent of the Project’s total revenues on 
an annual basis, in the Borrower’s base 
case of financial projections, 2 points 
will be awarded. 

(iii) If total of revenues from tax 
credits, carbon credits, or other Fed-
eral or State subsidies is greater than 
20 percent but less than or equal to 30 
percent of the Project’s total revenues 
on an annual basis, in the Borrower’s 
base case of financial projections, 1 
point will be awarded. 

(b) Whether the area in which the 
Borrower proposes to place the Project, 
defined as the area that will supply the 
feedstock to the proposed Project, has 
any other similar facilities. A max-
imum of 5 points can be awarded. 
Points to be awarded will be deter-
mined as follows: 

(1) If the area that will supply the 
feedstock to the proposed Project does 
not have any other similar facilities, 5 
points will be awarded. 

(2) If there are other similar facilities 
located within the area that will sup-
ply the feedstock to the proposed 
Project, 0 points will be awarded. 

(c) Whether the Borrower is pro-
posing to use a feedstock or biobased 
output of Biorefineries not previously 
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used in the production of Advanced 
Biofuels or Biobased Products includ-
ing Renewable Chemicals. A maximum 
of 10 points can be awarded. Points to 
be awarded will be determined as fol-
lows: 

(1) If the Borrower proposes to use a 
feedstock previously used in the pro-
duction of Advanced Biofuels and 
Biobased Product including Renewable 
Chemicals in a commercial facility, 0 
points will be awarded. 

(2) If the Borrower proposes to use a 
feedstock not previously used in pro-
duction of Advanced Biofuels and 
Biobased Product including Renewable 
Chemicals in a commercial facility, 10 
points will be awarded. 

(d) Whether the Borrower is pro-
posing to work with producer associa-
tions or cooperatives. A maximum of 5 
points can be awarded. Points to be 
awarded will be determined as follows: 

(1) If at least 50 percent of the dollar 
value of feedstock to be used by the 
proposed Project will be supplied by 
producer associations and cooperatives, 
5 points will be awarded. 

(2) If at least 30 percent of the dollar 
value of feedstock to be used by the 
proposed Project will be supplied by 
producer associations and cooperatives, 
3 points will be awarded. 

(e) The level of financial participa-
tion by the Borrower, including sup-
port from non-Federal government 
sources and private sources. A max-
imum of 20 points can be awarded. 
Points to be awarded will be deter-
mined as follows: 

(1) If the sum of the loan amount re-
quested and other direct Federal fund-
ing is less than or equal to 50 percent 
of total Eligible Project Cost, 20 points 
will be awarded. 

(2) If the sum of the loan amount re-
quested and other direct Federal fund-
ing is greater than 50 percent but less 
than or equal to 55 percent of total Eli-
gible Project Cost, 16 points will be 
awarded. 

(3) If the sum of the loan amount re-
quested and other direct Federal fund-
ing is greater than 55 percent but less 
than or equal to 60 percent of total Eli-
gible Project Cost, 12 points will be 
awarded. 

(4) If the sum of the loan amount and 
other direct Federal funding is greater 

than 60 percent but less than or equal 
to 65 percent of total Eligible Project 
Cost, 8 points will be awarded. 

(5) If the sum of the loan amount and 
other direct Federal funding is greater 
than 65 percent but less than or equal 
to 70 percent of total Eligible Project 
Cost, 4 points will be awarded. 

(f) Whether the Borrower has estab-
lished that the adoption of the process 
proposed in the application will have a 
positive effect on three impact areas: 
resource conservation (e.g., water, soil, 
forest), public health (e.g., potable 
water, air quality), and the environ-
ment (e.g., compliance with an applica-
ble renewable fuel standard, green-
house gases, emissions, particulate 
matter). A maximum of 10 points can 
be awarded. Points to be awarded will 
be determined as follows: 

(1) If process adoption will have a 
positive impact on any one of the three 
impact areas (resource conservation, 
public health, or the environment), 3 
points will be awarded. 

(2) If process adoption will have a 
positive impact on two of the three im-
pact areas, 6 points will be awarded. 

(3) If process adoption will have a 
positive impact on all three impact 
areas, 10 points will be awarded. 

(4) If the Project proposes to use a 
feedstock that can be used for human 
or animal consumption, 5 points will be 
deducted from the score. 

(g) Whether the Borrower can estab-
lish that, if adopted, the technology 
proposed in the application will not 
have any economically significant neg-
ative impacts on existing manufac-
turing plants or other facilities that 
use similar feedstocks or biobased out-
puts of Biorefineries. A maximum of 5 
points can be awarded. Points to be 
awarded will be determined as follows: 

(1) If the Borrower has failed to es-
tablish, through an independent third- 
party Feasibility Study, that the pro-
duction technology proposed in the ap-
plication, if adopted, will not have any 
economically significant negative im-
pacts on existing manufacturing plants 
or other facilities that use similar 
feedstocks, 0 points will be awarded. 

(2) If the Borrower has established, 
through an independent third-party 
Feasibility Study, that the production 
technology proposed in the application, 

VerDate Sep<11>2014 09:11 Apr 13, 2017 Jkt 241026 PO 00000 Frm 00796 Fmt 8010 Sfmt 8010 Y:\SGML\241026.XXX 241026pm
an

gr
um

 o
n 

D
S

K
3G

D
R

08
2P

R
O

D
 w

ith
 C

F
R



787 

RBS and RUS, USDA § 4279.267 

if adopted, will not have any economi-
cally significant negative impacts on 
existing manufacturing plants or other 
facilities that use similar feedstocks, 5 
points will be awarded. 

(3) If the feedstock is wood pellets, no 
points will be awarded under this cri-
terion. 

(h) The potential for Rural economic 
development. A maximum of 20 points 
will be awarded. Points to be awarded 
will be determined as follows: 

(1) If the Project is located in a Rural 
Area, 5 points will be awarded. 

(2) If the Project creates jobs through 
direct employment with an average 
wage that exceeds the County median 
household wages where the Project will 
be located, 5 points will be awarded. 

(3) If the majority of feedstock to be 
utilized by the Project, on an annual 
basis, is harvested from the land, 10 
points will be awarded. 

(i) The level of local ownership of the 
facility proposed in the application. A 
maximum of 5 points can be awarded. 
Points to be awarded will be deter-
mined as follows: 

(1) If Local Owners have an owner-
ship interest in the facility of more 
than 20 percent but less than or equal 
to 50 percent, 3 points will be awarded. 

(2) If Local Owners have an owner-
ship interest in the facility of more 
than 50 percent, 5 points will be award-
ed. 

(j) Whether the Project can be rep-
licated. A maximum of 10 points can be 
awarded. Points to be awarded will be 
determined as follows: 

(1) If the Project can be commer-
cially replicated regionally (e.g., 
Northeast, Southwest, etc.), 5 points 
will be awarded. 

(2) If the Project can be commer-
cially replicated nationally, 10 points 
will be awarded. 

(k) If the Project uses a particular 
technology, system, or process that is 
not currently operating at Commercial 
Scale as of October 1 of the fiscal year 
for which the funding is available, 5 
points will be awarded. 

(l) The Administrator can award up 
to a maximum of 10 bonus points: 

(1) To ensure, to the extent practical, 
there is diversity in the types of 
Projects approved for loan guarantees 
to ensure as wide a range as possible 

technologies, products, and approaches 
are assisted in the Program portfolio; 
and 

(2) To applications that promote 
partnerships and other activities that 
assist in the development of new and 
emerging technologies for the develop-
ment of Advanced Biofuels and 
Biobased Products including Renew-
able Chemicals, so as to, as applicable, 
increase the energy independence of 
the United States or reduce our de-
pendence on petroleum-based chemi-
cals and products; promote resource 
conservation, public health, and the 
environment; diversify markets for ag-
ricultural and forestry products and 
agriculture waste material; and create 
jobs and enhance the economic devel-
opment of the Rural economy. These 
partnerships and other activities will 
be identified in a FEDERAL REGISTER 
notice each fiscal year. 

§ 4279.267 Selecting guarantee applica-
tions. 

(a) Allocation of budget authority. In 
administering this Program’s budg-
etary authority each fiscal year, the 
Agency will allocate up to, but no 
more, than 50 percent of its budgetary 
authority, excluding funding for 
Biobased Product Manufacturing 
Projects, to fund applications received 
by the end of the first application win-
dow, including those carried over from 
the previous application period. Any 
funds not obligated to support applica-
tions submitted by the end of the first 
application window will be available to 
support applications received by the 
end of the second window, including 
those carried over from the previous 
application period. The Agency, there-
fore, will have a minimum of 50 percent 
of each fiscal year’s budgetary author-
ity for this Program available to sup-
port applications received by the end of 
the second application window. Admin-
istrative procedures for the funding of 
Biobased Product Manufacturing 
Projects will be made available by a 
Notice published in the FEDERAL REG-
ISTER. 

(b) Ranking of applications. The Agen-
cy will rank all complete eligible appli-
cations to create a priority list of 
scored Phase 1 applications for the Pro-
gram. Unless otherwise specified in a 
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notice published in the FEDERAL REG-
ISTER, the Agency will rank applica-
tions by approximately October 31 for 
complete and eligible applications re-
ceived on or before October 1 and by 
approximately April 30 for complete 
and eligible applications received on or 
before April 1. All Phase 1 applications 
received on or before October 1 and 
April 1 will be ranked by the Agency 
and will be competed against the other 
applications received on or before such 
date. 

(c) Selection of applications for fund-
ing. The Agency will invite applicants 
to submit Phase 2 applications based 
on the criteria specified in paragraphs 
(c)(1) through (3) of this section. The 
Agency will notify, in writing, Lenders 
whose applications have been selected. 

(1) Ranking. The Agency will consider 
the score an application has received 
compared to the scores of other appli-
cations in the priority list created 
under paragraph (b) of this section, 
with highest scoring applications re-
ceiving first consideration for invita-
tion to the phase 2 submittal. A min-
imum score of 55 points is required in 
order to be considered for a guarantee. 

(2) Availability of budgetary authority. 
The Agency will consider the size of 
the request relative to the budgetary 
authority that remains available to the 
Program during the fiscal year. 

(i) If there is insufficient budgetary 
authority during a particular funding 
period to select a higher scoring appli-
cation, the Agency may elect to select 
the next highest scoring application for 
further processing. Before this occurs, 
the Agency will provide the Borrower 
of the higher scoring application the 
opportunity to reduce the amount of 
its request to the amount of budgetary 
authority available. If the Borrower 
agrees to lower its request, it must cer-
tify that the purposes of the Project 
can be met, and the Agency must de-
termine the Project is financially fea-
sible at the lower amount. 

(ii) If the amount of funding required 
is greater than 25 percent of the Pro-
gram’s outstanding budgetary author-
ity, the Agency may elect to select the 
next highest scoring application for 
further processing, provided the higher 
scoring Borrower is notified of this ac-
tion and given an opportunity to revise 

their application and resubmit it for an 
amount less than or equal to 25 percent 
of the Program’s outstanding budg-
etary authority. 

(3) Availability of other funding 
sources. If other financial assistance is 
needed for the Project, the Agency will 
consider the availability of other fund-
ing sources. If the Lender cannot dem-
onstrate that funds from these sources 
are available at the time of selecting 
applications for funding or potential 
funding, the Agency may instead select 
the next highest scoring application for 
further processing ahead of the higher 
scoring application. 

(d) Ranked applications not selected for 
phase 2. A ranked application that is 
not invited to submit phase 2 in the ap-
plication cycle in which it was sub-
mitted will be carried forward one ad-
ditional application cycle, which may 
be in the next fiscal year. The Agency 
will notify the Lender in writing. 

§§ 4279.268–4279.277 [Reserved] 

§ 4279.278 Loan approval and obli-
gating funds. 

(a) Applications for loan guarantees 
may be approved as their Phase 2 appli-
cations are completed and approved. If 
an application has been selected for 
phase 2, but has not been approved be-
cause additional information is needed, 
the Agency will notify, in writing, the 
Lender of what information is needed, 
including a timeframe for the Lender 
to provide the information. If the 
Lender does not provide the informa-
tion within the specified timeframe, 
the Agency will remove the application 
from further consideration and will so 
notify the Lender in writing. 

(b) Upon approval of a loan guarantee 
application, the Agency will issue a 
Conditional Commitment to the Lend-
er containing conditions under which a 
Loan Note Guarantee will be issued. 
The Agency will not issue a Condi-
tional Commitment until the Agency 
has satisfactorily completed a Civil 
Rights Impact Analysis. The Condi-
tional Commitment becomes null and 
void unless the conditions are accepted 
by the Lender and Borrower within 60 
days from the date of issuance by 
USDA. If the conditions are not met or 
the Loan Note Guarantee is not issued 
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by the Conditional Commitment expi-
ration date, the Agency may extend 
the Conditional Commitment expira-
tion date when requested by the Lender 
and only if there has been no Material 
Adverse Change in the Borrower’s or 
Borrowers’ financial condition since 
issuance of the Conditional Commit-
ment. 

(c) The Lender and Borrower may re-
quest changes to the Conditional Com-
mitment. The Agency may negotiate 
with the Lender and the Borrower re-
garding any proposed changes to the 
Conditional Commitment. Any changes 
to the Conditional Commitment must 
be documented by written amendment 
to the Conditional Commitment. The 
changes must be for Good Cause and 
the Agency may deny, solely at is dis-
cretion, changes to the Conditional 
Commitment even if the change is oth-
erwise in compliance with this subpart. 

(d) The Borrower must comply with 
all Federal requirements then in effect 
for receiving Federal assistance. 

§ 4279.279 Transfer of Lenders. 

(a) The Agency may approve the sub-
stitution of a new eligible Lender in 
place of a former Lender who has been 
issued an outstanding Conditional 
Commitment when the Loan Note 
Guarantee has not yet been issued pro-
vided that there are no changes in the: 

(1) Borrower’s ownership or control, 
loan purposes, or scope of Project; 

(2) Loan terms and conditions in the 
Conditional Commitment; and 

(3) Loan Agreement. 
(b) The Agency must determine that 

the new Lender is eligible in accord-
ance with § 4279.208 prior to approving 
the substitution. The original Lender 
must provide the Agency with a letter 
stating the reasons it no longer desires 
to be a Lender for the Project. The sub-
stituted Lender must execute a new 
part B of Form 4279–1 and Lender’s 
Agreement (unless a valid Lender’s 
Agreement with the Agency already 
exists), and must complete a new Lend-
er’s analysis in accordance with 
§ 4279.215. The new Lender may also be 
required to provide other updated ap-
plication items outlined in § 4279.261(k). 

§ 4279.280 Changes in Borrowers. 

Any changes in Borrower ownership 
or organization prior to the issuance of 
the Loan Note Guarantee must meet 
the eligibility requirements of the Pro-
gram and be approved by the Agency. 

§ 4279.281 Conditions precedent to 
issuance of Loan Note Guarantee. 

The Lender must not close the loan 
until all conditions of the Conditional 
Commitment are met or can be met. 
When loan closing plans are estab-
lished, the Lender must notify the 
Agency in writing. 

(a) Coincident with, or immediately 
after loan closing, the Lender must 
provide the following forms and docu-
ments to the Agency: 

(1) An executed Lender’s Agreement; 
(2) Form RD 1980–19, ‘‘Guaranteed 

Loan Closing Report,’’ and appropriate 
guarantee fee; 

(3) Copy of the executed Promissory 
Note(s); 

(4) Copy of the executed Loan Agree-
ment; 

(5) Copy of the executed settlement 
statement and updated source and use 
statement including all Project fund-
ing; 

(6) Original, executed Forms RD 4279– 
14, as appropriate; 

(7) Borrower’s loan closing balance 
sheet; and 

(8) Any other documents required to 
comply with applicable law or required 
by the Conditional Commitment or the 
Agency. 

(b) The Lender must provide their 
certification to each condition speci-
fied in paragraphs (b)(1) through (16) of 
this section. The Lender may rely on 
certain written materials (including 
but not limited to certifications, eval-
uations, appraisals, financial state-
ments and other reports) to be provided 
by the Borrower or other qualified 
third parties (including, among others, 
one or more independent engineers, ap-
praisers, accountants, attorneys, con-
sultants or other experts.) If the Lend-
er is unable to provide any of the cer-
tifications required under this section, 
the Lender must provide an expla-
nation satisfactory to the Agency as to 
why the Lender is unable to provide 
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the certification. The Lender can re-
quest the guarantee prior to construc-
tion, but must still certify to all condi-
tions in paragraphs (b)(1) through (16) 
of this section. 

(1) If required, hazard, flood, liabil-
ity, worker compensation, and life in-
surance are in effect. 

(2) All truth-in-lending and equal 
credit opportunity requirements have 
been met. 

(3) The loan has been properly closed, 
and the required security instruments 
have been properly executed, or will be 
promptly obtained on any property 
that cannot be immediately secured 
under State law. 

(4) The Borrower has or will have 
marketable title to the Collateral, sub-
ject to the guaranteed loan and to any 
other exceptions approved in writing 
by the Agency. 

(5) The loan proceeds have been or 
will be disbursed for purposes and in 
amounts consistent with the Condi-
tional Commitment and the applica-
tion submitted to the Agency. 

(6) When required, personal or cor-
porate guarantees have been obtained 
in accordance with § 4279.245. 

(7) All requirements of the Condi-
tional Commitment have been met. 

(8) Lien priorities are consistent with 
the requirements of the Conditional 
Commitment. No claims or liens of la-
borers, subcontractors, suppliers of ma-
chinery and equipment, materialmen, 
or other parties have been filed against 
the Collateral and no suits are pending 
or threatened that would adversely af-
fect the Collateral when the security 
instruments are filed. 

(9) There has been neither any Mate-
rial Adverse Change in the Borrower’s 
financial condition nor any other Ma-
terial Adverse Change in the Borrower, 
for any reason, during the period of 
time from the Agency’s issuance of the 
Conditional Commitment to issuance 
of the Loan Note Guarantee regardless 
of the cause or causes of the change 
and whether or not the change or 
causes of the change were within the 
Lender’s or Borrower’s control. The 
Lender must address any assumptions 
or reservations in this certification and 
must address all Material Adverse 
Changes of the Borrower, any parent, 

Affiliate, or subsidiary of the Bor-
rower, and guarantors. 

(10) Neither the Lender nor any of 
the Lender’s officers has an ownership 
interest in the Borrower or is an officer 
or director of the Borrower, and nei-
ther the Borrower nor its officers, di-
rectors, stockholders, or other owners 
have more than a 5 percent ownership 
interest in the Lender. 

(11) The Loan Agreement includes all 
Borrower compliance measures identi-
fied in the Agency’s environmental re-
view process for avoiding or reducing 
adverse environmental impacts of the 
Project’s construction or operation. 

(12) For loans exceeding $150,000, the 
Lender has certified its compliance 
with the Anti-Lobby Act (18 U.S.C. 
1913). Also, if any funds have been, or 
will be, paid to any Person for influ-
encing or attempting to influence an 
officer or employee of any agency, a 
member of Congress, an officer or em-
ployee of Congress, or an employee of a 
member of Congress in connection with 
this commitment providing for the 
United States to guarantee a loan, the 
Lender must completely disclose such 
lobbying activities in accordance with 
31 U.S.C. 1352. 

(13) Where applicable, the Lender 
must certify that the Borrower has ob-
tained: 

(i) A legal opinion relative to the 
title to rights-of-way and easements. 
Lenders are responsible for ensuring 
that Borrowers have obtained valid, 
continuous, and adequate rights-of-way 
and easements needed for the construc-
tion, operation and maintenance of a 
facility; and 

(ii) A title opinion or title insurance 
showing ownership of the land and all 
mortgages or other lien defects, re-
strictions, or encumbrances, if any. It 
is the responsibility of the Lender to 
ensure that the Borrower has obtained 
and recorded such releases, consents, 
or subordinations to such property 
rights from holders of outstanding 
liens or other instruments as may be 
necessary for the construction, oper-
ation and maintenance of the facility 
and to provide the required security. 
For example, when a site is for utility- 
type facilities (such as a gas distribu-
tion system) and the Lender and Bor-
rower are able to obtain only a right- 
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of-way or easement on such site rather 
than a fee simple title, such a title 
opinion must be provided. 

(14) Each Borrower shall certify to 
the Lender that all laborers and me-
chanics employed by contractors or 
subcontractors in the performance of 
construction work financed in whole or 
in part with guaranteed loan funds 
under this subpart shall be paid wages 
at rates not less than those prevailing 
on similar construction in the locality 
as determined by the Secretary of 
Labor in accordance with 40 U.S.C. 3141 
through 3144, 3146, and 3147. Awards 
under this subpart are further subject 
to the relevant regulations contained 
in Title 29 of the CFR. 

(15) The Lender certifies that it has 
reviewed all contract documents and 
verified compliance with 40 U.S.C. 3141 
through 3144, 3146, and 3147 and Title 29 
of the CFR. The Lender will certify 
that the same process will be com-
pleted for all future contracts and any 
changes to existing contracts. 

(16) The Lender certifies that the pro-
posed facility complies with all Fed-
eral, State, and local laws and regu-
latory rules that are in existence and 
that affect the Project, the Borrower, 
or Lender activities. 

(c) The Agency may, at its discre-
tion, request copies of loan documents 
for its file. 

(d) When the Agency is satisfied that 
all conditions for the guarantee have 
been met, the Agency will issue the 
Loan Note Guarantee(s) and the docu-
ments identified in paragraphs (d)(1) 
and (2) of this section, as appropriate. 

(1) Assignment Guarantee Agreement. 
In the event the Lender uses the single 
Promissory Note option and assigns 
the guaranteed portion of the loan to a 
Holder, the Lender, Holder, and the 
Agency will execute the Assignment 
Guarantee Agreement. 

(2) Certificate of Incumbency. If re-
quested by the Lender, the Agency will 
provide the Lender with a certification 
on Form 4279–7, ‘‘Certificate of Incum-
bency and Signature,’’ of the signature 
and title of the Agency official who 
signs the Loan Note Guarantee, Lend-
er’s Agreement, and Assignment Guar-
antee Agreement. 

§ 4279.282 [Reserved] 

§ 4279.283 Refusal to execute Loan 
Note Guarantee. 

If the Agency determines that it can-
not execute the Loan Note Guarantee, 
the Agency will inform the Lender, in 
writing, of the reasons and give the 
Lender a reasonable period within 
which to satisfy the objections. If the 
Lender satisfies the objections within 
the time allowed, the Agency will issue 
the Loan Note Guarantee. If the Lend-
er requests additional time in writing 
and within the period allowed, the 
Agency may grant the request. 

§§ 4279.284–4279.289 [Reserved] 

§ 4279.290 Requirements after Project 
construction. 

Once the Project has been con-
structed, the Lender must meet the re-
quirements specified in paragraphs (a) 
and (b) of this section. 

(a) Provide the Agency annual re-
ports from the Borrower commencing 
the first full calendar year following 
the year in which Project construction 
was completed and continuing for the 
life of the guaranteed loan. The Bor-
rower’s reports will include, but not be 
limited to, the information specified in 
paragraphs (a)(1) through (8), as appli-
cable, of this section. 

(1) The actual amount of Advanced 
Biofuels, Biobased Products including 
Renewable Chemicals, and Byproducts 
produced. 

(2) If applicable, documentation that 
identified health or sanitation prob-
lems have been solved. 

(3) A summary of the cost of oper-
ating and maintaining the facility. 

(4) A description of any maintenance 
or operational problems associated 
with the facility. 

(5) Certification that the Project is 
and has been in compliance with all ap-
plicable State and Federal environ-
mental laws and regulations. 

(6) The number of jobs created. 
(7) A description of the status of the 

Project’s feedstock including, but not 
limited to, the feedstock being used, 
outstanding feedstock contracts, feed-
stock changes and interruptions, and 
quality of the feedstock. 
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(8) The results of the annual inspec-
tions conducted under paragraph (b) of 
this section. 

(b) For the life of the guaranteed 
loan, conduct annual inspections. 

§§ 4279.291–4279.299 [Reserved] 

§ 4279.300 OMB control number. 
In accordance with the Paperwork 

Reduction Act of 1995, the information 
collection requirements contained in 
the subsequent interim rule have been 
submitted to the Office of Management 
and Budget (OMB) under OMB control 
number 0570–0065 for approval. A person 
is not required to respond to a collec-
tion of information unless it displays a 
currently valid OMB control number. 

PART 4280—LOANS AND GRANTS 

Subpart A—Rural Economic Development 
Loan and Grant Programs 

Sec. 
4280.1 Purpose. 
4280.2 Policy. 
4280.3 Definitions. 
4280.4–4280.12 [Reserved] 
4280.13 Applicant eligibility. 
4280.14 [Reserved] 
4280.15 Ultimate Recipient Projects eligible 

for Rural Economic Development Loan 
funding. 

4280.16 REDL and REDG Loan terms. 
4280.17 Additional REDL terms. 
4280.18 [Reserved] 
4280.19 REDG Grants. 
4280.20 [Reserved] 
4280.21. Eligible REDG initial Ultimate Re-

cipients and Projects. 
4280.22 [Reserved] 
4280.23 Requirements for lending from Re-

volving Loan Fund. 
4280.24 Revolved funds. 
4280.25 Revolving Loan Fund Plan. 
4280.26 Administration and operation of the 

Revolving Loan Fund. 
4280.27 Ineligible purposes. 
4280.28 [Reserved] 
4280.29 Supplemental financing required for 

the Ultimate Recipient Project. 
4280.30 Restrictions on the use of REDL or 

REDG funds. 
4280.31–4280.35 [Reserved] 
4280.36 Other laws that contain compliance 

requirements for these Programs. 
4280.37 Application forms and filing dates. 
4280.38 Maximum amount of loans and 

Grants. 
4280.39 Contents of an application. 
4280.40 [Reserved] 

4280.41 Environmental review of the appli-
cation. 

4280.42 Application evaluation and selec-
tion. 

4280.43 Discretionary points. 
4280.44 Limitation on the number of loans 

or Grants to an Intermediary. 
4280.45–4280.46 [Reserved] 
4280.47 Non-selection of applications. 
4280.48 Post-selection period. 
4280.49 [Reserved] 
4280.50 Disbursement of Zero-Interest Loan 

funds. 
4280.51–4280.52 [Reserved] 
4280.53 Loan payments. 
4280.54 Construction procurement require-

ments. 
4280.55 Monitoring responsibilities. 
4280.56 Submission of reports and audits. 
4280.57–4280.61 [Reserved] 
4280.62 Appeals. 
4280.63 Exception authority. 
4280.64–4280.99 [Reserved] 
4280.100 OMB control number. 

Subpart B—Rural Energy for America 
Program 

4280.101 Purpose. 
4280.102 Organization of subpart. 
4280.103 Definitions. 
4280.104 Exception authority. 
4280.105 Review or appeal rights. 
4280.106 Conflict of interest. 
4280.107 Statute and regulation references. 
4280.108 U.S. Department of Agriculture De-

partmental Regulations and laws that 
contain other compliance requirements. 

4280.109 Ineligible Applicants, borrowers, 
and owners. 

4280.110 General Applicant, application, and 
funding provisions. 

4280.111 Notifications. 

RENEWABLE ENERGY SYSTEM AND ENERGY 
EFFICIENCY IMPROVEMENT GRANTS 

4280.112 Applicant eligibility. 
4280.113 Project eligibility. 
4280.114 RES and EEI grant funding. 
4280.115 Grant applications—general. 
4280.116 Determination of technical merit. 
4280.117 Grant applications for RES and EEI 

projects with total project costs $200,000 
and greater. 

4280.118 Grant applications for RES and EEI 
projects with total project costs of less 
than $200,000, but more than $80,000. 

4280.119 Grant applications for RES and EEI 
projects with total project costs of 
$80,000 or less. 

4280.120 Scoring RES and EEI grant applica-
tions. 

4280.121 Selecting RES and EEI grant appli-
cations for award. 

4280.122 Awarding and administering RES 
and EEI grants. 

4280.123 Servicing RES and EEI grants. 
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4280.124 Construction planning and per-
forming development. 

RENEWABLE ENERGY SYSTEM AND ENERGY EF-
FICIENCY IMPROVEMENT GUARANTEED 
LOANS 

4280.125 Compliance with §§ 4279.29 through 
4279.99 of this chapter. 

4280.126 Guarantee/annual renewal fee. 
4280.127 Borrower eligibility. 
4280.128 Project eligibility. 
4280.129 Guaranteed loan funding. 
4280.130 Loan processing. 
4280.131 Credit quality. 
4280.132 Financial statements. 
4280.133 [Reserved] 
4280.134 Personal and corporate guarantees. 
4280.135 Scoring RES and EEI guaranteed 

loan-only applications. 
4280.136 [Reserved] 
4280.137 Application and documentation. 
4280.138 Evaluation of RES and EEI guaran-

teed loan applications. 
4280.139 Selecting RES and EEI guaranteed 

loan-only applications for award. 
4280.140 [Reserved] 
4280.141 Changes in borrower. 
4280.142 Conditions precedent to issuance of 

loan note guarantee. 
4280.143 Requirements after project con-

struction. 
4280.144–4280.151 [Reserved] 
4280.152 Servicing guaranteed loans. 
4280.153–4280.164 [Reserved] 

COMBINED FUNDING FOR RENEWABLE ENERGY 
SYSTEMS AND ENERGY EFFICIENCY IMPROVE-
MENTS 

4280.165 Combined grant and guaranteed 
loan funding requirements. 

4280.166–4280.185 Reserved] 

ENERGY AUDIT AND RENEWABLE ENERGY 
DEVELOPMENT ASSISTANCE GRANTS (REDA) 

4280.186 Applicant eligibility. 
4280.187 Project eligibility. 
4280.188 Grant funding for Energy Audit 

And Renewable Energy Development As-
sistance. 

4280.189 [Reserved] 
4280.190 Energy Audit and REDA grant ap-

plications—content. 
4280.191 Evaluation of Energy Audit and 

REDA grant applications. 
4280.192 Scoring Energy Audit and REDA 

grant applications. 
4280.193 Selecting Energy Audit and REDA 

grant applications for award. 
4280.194 [Reserved] 
4280.195 Awarding and administering En-

ergy Audit and REDA grants. 
4280.196 Servicing Energy Audit and REDA 

grants. 
4280.197–4280.199 [Reserved] 
4280.200 OMB control number. 

APPENDIX A TO SUBPART B OF PART 4280— 
TECHNICAL REPORTS FOR ENERGY EFFI-
CIENCY IMPROVEMENT (EEI) PROJECTS 

APPENDIX B TO SUBPART B OF PART 4280— 
TECHNICAL REPORTS FOR RENEWABLE EN-
ERGY SYSTEM (RES) PROJECTS WITH 
TOTAL PROJECT COSTS OF LESS THAN 
$200,000, BUT MORE THAN $80,000 

APPENDIX C TO SUBPART B OF PART 4280— 
TECHNICAL REPORTS FOR RENEWABLE EN-
ERGY SYSTEM (RES) PROJECTS WITH 
TOTAL PROJECT COSTS OF $200,000 AND 
GREATER 

Subpart C [Reserved] 

Subpart D—Rural Microentrepreneur 
Assistance Program 

4280.301 Purpose and scope. 
4280.302 Definitions and abbreviations. 
4280.303 Exception authority. 
4280.304 Review or appeal rights and admin-

istrative concerns. 
4280.305 Nondiscrimination and compliance 

with other Federal laws. 
4280.306 Forms, regulations, and instruc-

tions. 
4280.307 4280.309 [Reserved] 
4280.310 Program requirements for MDOs. 
4280.311 Loan provisions for Agency loans to 

microlenders. 
4280.312 Loan approval and closing. 
4280.313 Grant provisions. 
4280.314 [Reserved] 
4280.315 MDO application and submission in-

formation. 
4280.316 Application scoring. 
4280.317 Selection of applications for fund-

ing. 
4280.318 4280.319 [Reserved] 
4280.320 Grant administration. 
4280.321 Grant and loan servicing. 
4280.322 Loans from the microlenders to the 

microentrepreneurs. 
4280.323 Ineligible microloan purposes and 

uses. 
4280.324 4280.399 [Reserved] 
4280.400 OMB control number. 

Subpart E—Rural Business Development 
Grants 

GENERAL 

4280.401 Purpose. 
4280.402 [Reserved] 
4280.403 Definitions. 
4280.404 Exception authority. 
4280.405 Review or appeal rights. 
4280.406 Conflict of interest. 
4280.407 Statute and regulation references. 
4280.408 U.S. Department of Agriculture 

(USDA) departmental regulations and 
laws that contain other compliance re-
quirements. 

4280.409 [Reserved] 
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4280.410 Other laws and regulations that 
contain compliance requirements for this 
program. 

4280.411 Forms, guides, and attachments. 
4280.412–4280.414 [Reserved] 

RURAL BUSINESS DEVELOPMENT GRANTS 

4280.415 Rural Business Development 
Grants. 

ELIGIBILITY 

4280.416 Applicant eligibility. 
4280.417 Project eligibility. 
4280.418–4280.420 [Reserved] 

FUNDING PROVISIONS 

4280.421 Term requirement. 
4280.422 Joint funding. 
4280.423 Ineligible uses of grant funds. 
4280.424–4280.426 [Reserved] 

APPLYING FOR A GRANT 

4280.427 Application. 
4280.428 Strategic economic and community 

development. 
4280.429 [Reserved] 
4280.430 Notification of decision. 
4280.431–4280.433 [Reserved] 

PROCESSING AND SCORING APPLICATION 

4280.434 General processing and scoring pro-
visions. 

4280.435 Scoring criteria. 
4280.436–4280.438 [Reserved] 

GRANT AWARDS AND AGREEMENTS 

4280.439 Grant awards and agreements. 
4280.440–4280.442 [Reserved] 

POST AWARD ACTIVITIES AND REQUIREMENTS 

4280.443 Grant monitoring and servicing. 
4280.444–4280.447 [Reserved] 
4280.448 Transfers and assumptions. 
4280.449–4280.499 [Reserved] 
4280.500 OMB control number. 

AUTHORITY: 5 U.S.C. 301: 7 U.S.C. 940c and 7 
U.S.C. 1932(c). 

SOURCE: 70 FR 41303, July 18, 2005, unless 
otherwise noted. 

Subpart A—Rural Economic De-
velopment Loan and Grant 
Programs 

SOURCE: 72 FR 29843, May 30, 2007, unless 
otherwise noted. 

§ 4280.1 Purpose. 
The Rural Economic Development 

Loan (REDL) and Grant (REDG) Pro-
grams provide financing to eligible 

Rural Utilities Service (RUS) electric 
or telecommunications borrowers 
(Intermediaries) to promote rural eco-
nomic development and job creation 
projects. 

§ 4280.2 Policy. 

(a) REDL Program. REDL Zero-Inter-
est Loans are made to Intermediaries, 
to relend, at a zero-interest rate, to Ul-
timate Recipients. Ultimate Recipients 
are responsible for repayment to the 
Intermediary. The Intermediary must 
transmit Ultimate Recipient loan re-
payments to Rural Development. 

(b) REDG Program. Grants are made 
to Intermediaries to establish Revolv-
ing Loan Funds. REDG Zero-Interest 
Loans are made by the Intermediary 
from the Revolving Loan Fund to Ulti-
mate Recipients for the purpose of fi-
nancing specific, approved Projects. Ul-
timate Recipients are responsible for 
repayment to the Intermediary. The 
Ultimate Recipient’s loan repayments 
are to be retained in the Revolving 
Loan Fund, which is maintained by the 
Intermediary, to finance other rural 
economic development Projects. Only 
the initial loan made by the Inter-
mediary from the Revolving Loan Fund 
has to be at zero interest. 

§ 4280.3 Definitions. 

The following definitions are applica-
ble to this subpart: 

Advanced Telecommunications. Using 
communications equipment for pur-
poses, such as the simultaneous trans-
mission of images and voice or the 
electronic transmission of data be-
tween multiple sites that do not con-
sist primarily of providing local ex-
change voice or other routine commu-
nications. 

Agricultural Production. The cultiva-
tion, production, growing, raising, 
feeding, housing, breeding, hatching, or 
managing of crops, plants, animals, 
fish, or birds, either for fiber, food for 
human consumption, or livestock feed. 

Business Incubator. A facility in 
which small businesses can share prem-
ises, support staff, computers, software 
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or hardware, telecommunications ter-
minal equipment, machinery, jani-
torial services, utilities, or other over-
head expenses, and where such busi-
nesses can receive Technical Assist-
ance, financial advice, business plan-
ning services or other support. 

Community Facilities Project. An eligi-
ble community facility under the Com-
munity Facility Direct or Guaranteed 
programs. 

Conflict of interest. A situation in 
which a person or entity has competing 
personal, professional, or financial in-
terests that make it difficult for the 
person or business to act impartially. 
Regarding use of both grant and 
matching funds, Federal procurement 
standards prohibit transactions that 
involve a real or apparent conflict of 
interest for owners, employees, offi-
cers, agents, their immediate family 
members, partners, or an organization 
which is about to employ any of the 
parties indicated herein, having a fi-
nancial or other interest in or tangible 
personal benefit from the outcome of 
the project; or that restrict open and 
free competition for unrestrained 
trade. Specifically, project funds may 
not be used for services or goods going 
to, or coming from, a person or entity 
with a real or apparent conflict of in-
terest, including, but not limited to, 
owner(s) and their immediate family 
members. 

Cushion of Credit. The amount con-
tributed by the Intermediary pursuant 
to 7 U.S.C. 940c. 

Direct Job. A job that is created or 
saved by an Ultimate Recipient em-
ployer as a result of funding received 
from these Programs. 

Established Operation. An entity that 
has engaged in the nature of the 
Project for more than one year. 

Full-Time Job. A job for which a work-
er is scheduled to work 35 hours per 
week, or more, on a regular basis. 

Grant. For the REDG Program only; 
a transfer of monies other than a loan, 
from Rural Development to an Inter-
mediary for specific use in funding a 
Revolving Loan Fund from which loans 
are made to Ultimate Recipients. 
Grant funds must be repaid by the 
Intermediary to Rural Development in 
the event the Fund is unused for more 
than one year, misused, no longer need-

ed for its intended purposes, or the 
Grant is terminated. 

Independent Provider. An entity or in-
dividual, other than the Intermediary 
or the Ultimate Recipient that is not 
owned by a subsidiary or an affiliate of 
the Intermediary or Ultimate Recipi-
ent or would otherwise have an inter-
est in the Intermediary or Ultimate 
Recipient that would be a conflict of 
interest or have the appearance of a 
conflict of interest. 

Indirect Job. A job that is created or 
saved as a result of a funded Project, 
but is not with the Ultimate Recipient. 

Infrastructure. Facilities required to 
support private sector economic activ-
ity such as: Highways, streets, roads, 
and bridges; public transit; water sup-
ply; wastewater treatment; water re-
sources; solid waste; and hazardous 
waste services. 

Intermediary. An entity that is identi-
fied by RUS as an eligible borrower 
under the Rural Electrification Act 
and obtains a REDG Grant or a REDL 
Loan. 

Part-Time Job. A job for which a 
worker is scheduled to work less than 
35 hours per week, on a regular basis. 

Programs. The Rural Economic Devel-
opment Loan (REDL) and the Rural 
Economic Development Grant (REDG) 
Programs. 

Project. The facility, equipment, or 
activity of the Ultimate Recipient that 
is funded under one of the Programs. 

REDG. The Rural Economic Develop-
ment Grant Program. 

REDL. The Rural Economic Develop-
ment Loan Program. 

Revolving Loan Fund (or Fund). A re-
volving loan fund that is created with 
Grant funds and the Intermediary’s 
supplemental contribution under the 
REDG Program that makes loans and 
uses the loan repayments and interest 
earnings to make subsequent loans 
until the Fund is terminated. 

Revolving Loan Fund Plan. A plan de-
veloped by the Intermediary and ap-
proved by Rural Development that gov-
erns the use of the Revolving Loan 
Fund. The plan must at least include a 
detailed explanation of the 
Intermediary’s Fund administration 
policies and procedures and planned 
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Fund use after the funds in the Revolv-
ing Loan Fund have revolved. Fund ad-
ministration policies and procedures 
must at least include information re-
garding the review and approval of 
loans from the Fund. 

Rural Area. This information will be 
taken from the most recent census 
data. Any area other than: 

(1) A city or town that has a popu-
lation of greater than 50,000 inhab-
itants; and 

(2) The urbanized area contiguous 
and adjacent to such a city or town. 

Rural Business-Cooperative Service 
(RBS). The Rural Business-Cooperative 
Service, an agency within the Rural 
Development mission area of the 
USDA. 

Rural Development. For purposes of 
this regulation, The Rural Business-Co-
operative Service (RBS), an Agency of 
the United States Department of Agri-
culture, or a successor Agency, will be 
referred to as Rural Development. 

Rural Utilities Service (RUS). The 
Rural Utilities Service, an Agency 
within the Rural Development mission 
area of the USDA. 

Seasonal Job. A job whether Part- 
Time or Full-Time that begins and 
ends in accordance with a specified 
time period of less than a year and gen-
erally within a range less than four 
months. 

Start-Up Venture(s). An entity that 
has engaged in the nature of the 
Project for less than one year. An enti-
ty that has operated in excess of one 
year, but which is about to enter into 
a new line of business, would be consid-
ered a Start-Up Venture. 

State. Any of the 50 States, the Dis-
trict of Columbia, the Commonwealth 
of Puerto Rico, the United States Vir-
gin Islands, Guam, American Samoa, 
the Commonwealth of the Northern 
Marianas Islands, the Republic of 
Palau, the Federated States of Micro-
nesia, and the Republic of the Marshall 
Islands. 

Technical Assistance. Managerial, fi-
nancial and operational analysis and 
consultation by Independent Providers 
to assist Project owners in identifying 
and evaluating problems or potential 
problems and to provide training that 
enables Project owners to successfully 

implement, manage, operate and main-
tain viable Projects. 

Ultimate Recipient. An entity or indi-
vidual that receives a loan from an 
Intermediary. The Ultimate Recipient 
may be a for profit or not-for-profit en-
tity such as, but not limited to, a sole 
proprietorship, a corporation, a cooper-
ative, a partnership, or a Limited Li-
ability Company. The Ultimate Recipi-
ent may also be a public body, such as, 
but not limited to, a political subdivi-
sion of a State or locality, or a Feder-
ally-recognized Indian tribe. 

Uniform Act. The Uniform Relocation 
Assistance and Real Property Acquisi-
tion Act of 1970 (42 U.S.C. 4601–4655). 

USDA. The United States Depart-
ment of Agriculture. 

Zero-Interest Loan. A loan made by 
the Intermediary to the Ultimate Re-
cipient with no interest and which will 
be repaid to the Intermediary by the 
Ultimate Recipient. 

[72 FR 29843, May 30, 2007, as amended at 79 
FR 76015, Dec. 19, 2014; 80 FR 9913, Feb. 24, 
2015; 80 FR 15885, Mar. 26, 2015] 

§§ 4280.4–4280.12 [Reserved] 

§ 4280.13 Applicant eligibility. 

Applicants that are not delinquent 
on any Federal debt or otherwise dis-
qualified from participation in these 
Programs are eligible to apply. An ap-
plicant must be eligible under 7 U.S.C. 
940c. 

§ 4280.14 [Reserved] 

§ 4280.15 Ultimate Recipient Projects 
eligible for Rural Economic Devel-
opment Loan funding. 

An Intermediary may receive REDL 
funds only when it has a pre-approved 
Ultimate Recipient and Project that 
have an immediate need for the Zero- 
Interest Loan. REDL funds may only 
be used by the Intermediary to make a 
Zero-Interest Loan to the Ultimate Re-
cipient to finance financially viable 
economic development or job creation 
Projects in a Rural Area. Funds may 
only be used to provide the following 
assistance: 

(a) Start-Up Venture costs, includ-
ing, but not limited to financing fixed 
assets such as real estate, buildings 
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(new or existing), equipment, or work-
ing capital; 

(b) Business expansion; 
(c) Business Incubators; 
(d) Technical Assistance; 
(e) Project feasibility studies; 
(f) Advanced Telecommunications 

services and computer networks for 
medical, educational, and job training 
services; 

(g) Other Projects eligible under 
§ 4280.21; or 

(h) Community Facilities Projects. 

§ 4280.16 REDL and REDG Loan terms. 

REDL and REDG loans made by the 
Intermediary are governed by the fol-
lowing terms: 

(a) The maximum term of a loan is 10 
years, including any principal 
deferment period. The Intermediary 
may choose a shorter term if desired. 

(b) Deferments on Zero-Interest 
Loans will automatically be granted by 
Rural Development upon request of the 
Intermediary as follows: 

(1) A deferral for up to 1 year for 
Projects involving an Established Oper-
ation; or 

(2) A deferral for up to 2 years for 
Projects involving a Start-Up venture 
or a Community Facilities Project 
whether or not such Project also re-
ceives funding under USDA Commu-
nity Facilities funding programs. 

(c) The Intermediary must provide 
the Ultimate Recipient with the same 
loan terms as the Intermediary re-
ceives from Rural Development. 

(d) The Intermediary is solely respon-
sible for the financial approval of Fund 
loans and all other Fund decisions and 
actions. 

§ 4280.17 Additional REDL terms. 
(a) The Intermediary is responsible 

for fully repaying the Zero-Interest 
Loan to RBS even if the Ultimate Re-
cipient does not repay the Inter-
mediary. 

(b) The Intermediary is responsible 
for remitting any partial or full pay-
ment to RBS at the time the Ultimate 
Recipient pays the Intermediary. 

(c) Unless deferred pursuant to 
§ 4280.16(b) of this subpart, loan pay-
ments to Rural Development under the 
REDL Program are due monthly. 

(d) If the Intermediary does not have 
an outstanding loan with RUS, the 
Intermediary must immediately pro-
vide, as security for any REDL loan it 
receives, a Rural Development-ap-
proved irrevocable letter of credit that 
remains in effect until the loan is re-
paid. 

§ 4280.18 [Reserved] 

§ 4280.19 REDG Grants. 

Intermediaries receiving Grants must 
partially finance a Revolving Loan 
Fund that the Intermediary will oper-
ate and administer, by providing sup-
plemental funds of at least 20 percent 
of the Grant. Grants are subject to 2 
CFR parts 200, 400, 415, 417, 418, 421 as 
applicable. 

[79 FR 76015, Dec. 19, 2014] 

§ 4280.20 [Reserved] 

§ 4280.21 Eligible REDG Ultimate Re-
cipients and Projects. 

The Intermediary may only make 
loans from the Revolving Loan Fund to 
entities located in a Rural area of a 
State. Eligible entities are as follows: 

(a) Non-profit entities, public bodies, 
or Federally-recognized Indian tribes 
Ultimate Recipients for: 

(1) Community development or Com-
munity Facility Projects that: 

(i) will create or save employment; 
and 

(ii) are open to and serve all Rural 
residents, and are owned by the Ulti-
mate Recipient; 

(2) Business Incubators; 
(3) Facilities and equipment to pro-

vide education and training to resi-
dents of Rural Areas that will facili-
tate economic development; 

(4) Facilities and equipment to pro-
vide medical care to residents of Rural 
Areas. Equipment and facilities may be 
funded to enable eligible entities to 
provide medical training and related 
professional health care skills to rural 
health care providers; 

(5) Projects that utilize Advanced 
Telecommunications or computer net-
works to facilitate medical or edu-
cational services or job training; or 
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(6) Project feasibility studies and 
Technical Assistance. A qualified Inde-
pendent Provider must perform feasi-
bility studies or Technical Assistance. 

(b) For-profit Ultimate Recipients for 
Projects under paragraphs (a)(3), (4), 
(5), or (6) of this section. 

§ 4280.22 [Reserved] 

§ 4280.23 Requirements for lending 
from Revolving Loan Fund. 

(a) Supplemental contribution. The 
Intermediary must establish a Revolv-
ing Loan Fund and contribute an 
amount equal to at least 20 percent of 
the Grant. The supplemental contribu-
tion must come from Intermediary’s 
funds which may not be from other 
Federal Grants, unless permitted by 
law. 

(b) Use of supplemental contribution. 
The Intermediary’s contribution will 
only be used to make REDG loans and 
not other investment purposes. The 
Intermediary’s contribution must re-
main a permanent part of the Revolv-
ing Loan Fund until the Fund is termi-
nated. 

(c) REDG Zero-Interest Loan Require-
ments. The Fund is made up of Rural 
Development and Intermediary con-
tributions and must be loaned in ac-
cordance with one of the following 2 
options: 

(1) The contribution may be used to 
fund the same Project that Rural De-
velopment is funding. The interest rate 
on that portion of the financing using 
Rural Development funds will be at 
zero percent. The interest rate on that 
portion of the financing using the 
Intermediary’s contribution may be 
greater than zero percent but must be 
less than, or equal to, the prevailing 
prime rate. Using this option, loan se-
curity and recovery of loan losses must 
provide for the pro rata recovery and 
distribution between the Intermediary 
and Rural Development based on the 
respective amounts of each contribu-
tion to the total loan amount for the 
Project. 

(2) The Intermediary’s contribution 
may be used to fund Projects separate 
from the Project financed with Rural 
Development funds, provided that the 
Project is eligible in accordance with 
§ 4280.21. 

(3) Whether the Intermediary chooses 
the option under paragraph (c)(1) or 
paragraph (c)(2) of this section, its con-
tribution must be used to fund an eligi-
ble Project within 3 years from the 
date of the Grant agreement. If the 
Intermediary fails to use its contribu-
tion within this 3-year period, Rural 
Development will terminate the Grant. 

(d) Intermediary’s supplemental funds. 
Once revolved, monies from the Fund 
may be loaned at an interest rate 
called for in the Revolving Loan Fund 
Plan, not to exceed the prevailing 
prime rate. 

(e) Eligible purposes only. Until the 
total amount in the Fund has been 
loaned, all loans must be made for eli-
gible purposes as stated in § 4280.21. 
After the Fund has been loaned, in ac-
cordance with § 4280.21 of this subpart, 
the Intermediary shall make loans to 
finance rural economic development 
purposes in accordance with the Re-
volving Loan Fund Plan. All loan re-
payments, including interest earned, 
must be deposited into the Fund. 

(f) Termination for cause. Rural Devel-
opment will terminate the Fund and 
require repayment of the Grant funds if 
Rural Development determines that 
the Fund is not being operated accord-
ing to the approved Revolving Loan 
Fund Plan, this subpart, or for other 
good cause determined by Rural Devel-
opment, such as questionable prepay-
ment of initial loans. As applicable, 
Rural Development will follow rem-
edies for noncompliance, closeout and 
post-closeout adjustments and con-
tinuing responsibilities in accordance 
with 2 CFR 200.338–200.344 as codified by 
2 CFR 400.1. 

(g) All REDG Loans must be made to 
Rural Ultimate Recipients. 

[72 FR 29843, May 30, 2007, as amended at 79 
FR 76015, Dec. 19, 2014] 

§ 4280.24 Revolved funds. 

Rural Development and the 
Intermediary’s supplemental funds will 
be considered revolved after they have 
been loaned to Ultimate Recipients and 
subsequently repaid. Loans made from 
revolved funds will not require prior 
approval of Rural Development for 
creditworthiness or environmental 
clearance purposes. All other Federal 
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compliance requirements, including 
those in this subpart, remain in effect. 

§ 4280.25 Revolving Loan Fund Plan. 
Each REDG Intermediary must adopt 

a Rural Development-approved plan 
that specifies that: 

(a) The initial loan made from the 
Fund will be at zero percent interest 
and have a maximum term of 10 years; 

(b) Loans made from loan repay-
ments may carry an interest rate less 
than, or equal to, the prevailing prime 
rate. The Intermediary determines re-
payment terms and security arrange-
ments on these loans. 

(c) Loans made from repayments of 
REDG loans must be for eligible Pro-
gram purposes; 

(d) The Intermediary is solely respon-
sible for the financial approval of Fund 
loans and all other Fund decisions and 
actions; and 

(e) No changes will be made to a 
Rural Development-approved Revolv-
ing Loan Fund Plan without the prior 
written approval of Rural Develop-
ment. 

§ 4280.26 Administration and oper-
ation of the Revolving Loan Fund. 

(a) The Intermediary will operate and 
administer the Revolving Loan Fund. 
The Intermediary may contract with a 
third party for administrative services 
regarding the Fund. However, the 
Intermediary must permanently retain 
all Project review, approval, and moni-
toring authority and responsibility. 
This authority and responsibility can-
not be delegated to any other person or 
entity. 

(b) Up to 10 percent of Rural Develop-
ment Grant funds may be applied to-
ward operating expenses over the life of 
the Fund. Operating expenses include 
the costs of administering the Fund 
and Technical Assistance provided to 
Project owners by Independent Pro-
viders. 

(c) In cases where the Intermediary 
uses its supplemental contribution to 
the Revolving Loan Fund for a Project 
other than the Project that resulted in 
the Intermediary being awarded the 
Grant, the loan terms must not exceed 
10 years and the interest rate must be 
less than, or equal to, the prevailing 
prime rate. 

§ 4280.27 Ineligible purposes. 
Zero-Interest Loans may not be used: 
(a) For activities that would ad-

versely affect the environment, or ac-
tivities that limit the choice of reason-
able alternatives prior to satisfying 
Rural Development environmental re-
quirements; 

(b) To pay off or refinance any exist-
ing indebtedness or costs of the Project 
that were incurred prior to Rural De-
velopment receipt of the 
Intermediary’s completed application; 

(c) For any electric or telecommuni-
cations purpose or for the 
Intermediary’s electric or tele-
communications operations, for affili-
ated operations of the Intermediary, or 
for the benefit of other Intermediaries 
or their affiliated operations, except 
those purposes contained in § 4280.15(f); 

(d) To pay the salaries of any em-
ployee or owner of the Intermediary, 
its subsidiaries, or affiliates, except for 
salaries incurred in administering a 
Revolving Loan Fund established under 
the REDG Program; 

(e) For community antenna or cable 
television systems or facilities; 

(f) For residential purposes such as 
residential dwellings and land sites; fa-
cilities to provide entertainment tele-
vision; to transfer property between 
owners without making improvements 
that will promote or sustain economic 
development in Rural Areas; or for per-
sonal, non-business related vehicles; 

(g) Where there is directly or indi-
rectly a conflict of interest or the ap-
pearance of a conflict of interest in the 
Project; for Intermediaries this would 
include a situation in which the Inter-
mediary, its officers, managers, Board 
of Directors, employees, their spouses, 
children, or close relatives, have a fi-
nancial or ownership interest in the 
Project being funded, including its con-
struction or development; 

(h) For any purpose when receipt of 
loan funds is conditioned upon the re-
quirement that the Ultimate Recipient 
acquire electric or telecommunications 
service from the Intermediary or its af-
filiates; 

(i) For any gambling activity; 
(j) For a Project that would result in 

the transfer of existing employment or 
business activity more than 25 miles 
from its existing location; 
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(k) For proposed Projects located in 
areas covered by the Coastal Barrier 
Resources Act (16 U.S.C. 3501–3510); 

(l) For any illegal activity or any ac-
tivity involving prostitution; 

(m) For Agricultural Production, ex-
cept where the Project is a farmer- 
owned cooperative or similar organiza-
tion where the benefits of the Project 
are passed on to the farmer-owners, 
and the Agricultural Production is part 
of an integrated business that proc-
esses the agricultural products, and the 
Agricultural Production portion of the 
loan will not exceed 50% of the loan 
amount; 

(n) For any pass-through Grant fund-
ing activity (a Grant by the Inter-
mediary to the Ultimate Recipient); 

(o) Provision of only local exchange 
voice telephone service; or 

(p) for any other purpose announced 
in a notice by Rural Development. This 
will not affect Grants that have al-
ready been awarded. 

§ 4280.28 [Reserved] 

§ 4280.29 Supplemental financing re-
quired for the Ultimate Recipient 
Project. 

(a) For REDL loans, either the Ulti-
mate Recipient or the Intermediary 
must provide supplemental funds for 
the Project equal to at least 20 percent 
of the loan to the Intermediary. For 
REDG grants, the Intermediary must 
provide supplemental funds, to cap-
italize the Revolving Loan Fund, equal 
to at least 20 percent of the Grant to 
the Intermediary. 

(b) Funds provided by the Ultimate 
Recipient must be: 

(1) Cash or its equivalent; 
(2) Provided after Rural Development 

receives the completed application; and 
(3) Disbursed for an eligible Project 

within a three year period that begins 
on the day the Intermediary signs the 
Grant agreement. 

(c) Satisfactory evidence of the Ulti-
mate Recipient’s funds must be pro-
vided to Rural Development before it 
will advance any funds to the Inter-
mediary. 

§ 4280.30 Restrictions on the use of 
REDL or REDG funds. 

(a) Conflict of interest. The Inter-
mediary must not own or manage any 

Ultimate Recipient Project, unless the 
Project is acquired as a result of serv-
icing a loan made from the Revolving 
Loan Fund. Conflicts of interest and all 
appearances of a conflict of interest 
are not permitted. The intermediary 
must also disclose in writing any po-
tential conflicts of interest to the 
USDA awarding agency and maintain 
written standards of conduct covering 
conflicts of interest, including organi-
zational conflicts of interest in accord-
ance with 2 CFR 400.2(b). 

(b) Fees. The Intermediary may 
charge reasonable loan servicing fees, 
which are limited to one percent per 
year of the principal amount out-
standing on the loan; reasonable pro-
fessional service fees that are cus-
tomary for the service being provided 
and in accordance with any standard 
fee schedules that have been estab-
lished for the service; and reasonable 
expenses the Intermediary has incurred 
from Independent Providers. 

(c) Interest earnings. Any interest 
earned by the Intermediary on ad-
vances of Rural Development REDG or 
REDL funds prior to the disbursement 
for the Project, must be returned to 
Rural Development. 

[72 FR 29843, May 30, 2007, as amended at 79 
FR 76015, Dec. 19, 2014] 

§§ 4280.31–4280.35 [Reserved] 

§ 4280.36 Other laws that contain com-
pliance requirements for these Pro-
grams. 

(a) Equal employment opportunity. For 
all construction contracts and Grants 
in excess of $10,000, the contractor 
must comply with Executive Order 
11246, as amended by Executive Order 
11375, and as supplemented by applica-
ble Department of Labor regulations 
(41 CFR part 60). The applicant is re-
sponsible for ensuring that the con-
tractor complies with these require-
ments. 

(b) Equal opportunity and non-
discrimination. Rural Development will 
ensure that equal opportunity and non-
discriminatory requirements are met 
in accordance with the Equal Credit 
Opportunity Act and 7 CFR part 15d, 
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conducted by USDA. Rural Develop-
ment will not discriminate against ap-
plicants on the bases of race, color, re-
ligion, national origin, sex, marital 
status, or age (provided that the appli-
cant has the capacity to contract); to 
the fact that all or part of the appli-
cant’s income derives from public as-
sistance program; or to the fact that 
the applicant has in good faith exer-
cised any right under the Consumer 
Credit Protection Act. 

(c) Civil rights compliance. Recipients 
of Grants must comply with the Ameri-
cans with Disabilities Act of 1990, Title 
VI of the Civil Rights Act of 1964, and 
Section 504 of the Rehabilitation Act of 
1973. This includes collection and main-
tenance of data on the race, sex, and 
national origin of the recipient’s mem-
bership/ownership and employees. 
These data must be available to con-
duct compliance reviews in accordance 
with 7 CFR part 1901 subpart E, 
§ 1901.204. Initial compliance reviews 
will be conducted with the Inter-
mediary when Form RD 400–4, ‘‘Assur-
ance Agreement,’’ is signed. For each 
loan or Grant an Intermediary re-
ceives, a new Form RD 400–4 must be 
completed. Each Ultimate Recipient 
must go through the same pre-award 
compliance review process and must 
also sign Form RD 400–4. For loans and 
Grants, a pre-award review is required 
before loan or Grant approval or any 
disbursement of funds. For Inter-
mediaries, a post-award compliance re-
view is required 90 days after closing 
the loan or Grant. This review is not 
required for Ultimate Recipients. Sub-
sequent compliance reviews will be 
conducted 3 years from the date the 
post-award compliance review is com-
pleted for Intermediaries and 3 years 
from the date the pre-award compli-
ance review is completed for Ultimate 
Recipients. Where Grant funds are used 
for a Revolving Loan Fund, compliance 
reviews are required for the Inter-
mediaries for as long as the Fund is in 
operation. For Ultimate Recipients, 
compliance reviews are conducted until 
the loan is repaid to the Fund. 

(d) Architectural barriers. All facilities 
financed with Zero-Interest Loans that 
are open to the public or in which per-
sons may be employed or reside must 
be designed, constructed, or altered to 

be readily accessible to and usable by 
disabled persons. Standards for these 
facilities must comply with the Archi-
tectural Barriers Act of 1968 (42 U.S.C. 
4151–4157) and the ‘‘Uniform Federal 
Accessibility Standards’’, (41 CFR part 
101–19.6, Appendix A). 

(e) Uniform relocation assistance. Relo-
cations in connection with these Pro-
grams are subject to 49 CFR part 24 as 
referenced by 7 CFR part 21 except that 
the provisions in title III of the Uni-
form Act do not apply to these Pro-
grams. 

(f) Drug-free workplace. Grants made 
under these Programs are subject to 
the requirements contained in 2 CFR 
part 421 which implements the Drug- 
Free Workplace Act of 1988 (41 U.S.C. 
8101 et seq.). An Intermediary request-
ing a REDG Grant will be required to 
certify that it will establish and make 
a good faith effort to maintain a drug- 
free workplace program. 

(g) Debarment and suspension. The re-
quirements of 2 CFR part 180 and De-
partmental Regulations 2 CFR part 417, 
Nonprocurement Debarment, and Sus-
pension are applicable to these Pro-
grams. 

(h) Intergovernmental review of Federal 
programs. These Programs are subject 
to the requirements of Executive Order 
12372 (3 CFR 1982 Comp., p. 197) and 2 
CFR part 415, subpart C, which imple-
ments Executive Order 12372. Proposed 
Projects are subject to the State and 
local government review process con-
tained in 2 CFR part 415, subpart C. 

(i) Restrictions on lobbying. The re-
strictions and requirements imposed by 
31 U.S.C. 1352, and 2 CFR part 418, are 
applicable to these Programs. 

(j) Earthquake hazards. These Pro-
grams are subject to the seismic re-
quirements of the Earthquake Hazards 
Reduction Act of 1977 (42 U.S.C. 7701– 
7706). 

(k) Environmental requirements. Ac-
tions taken under this subpart, includ-
ing the loans made from the revolving 
loan fund using Agency funds, must 
comply with 7 CFR part 1970. However, 
revolving loan funds derived from re-
payments by third parties are not con-
sidered Federal financial assistance for 
the purposes of 7 CFR part 1970. 

(l) Affirmative fair housing. If applica-
ble, the Intermediary will be required 
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to comply with the Affirmative Fair 
Housing Act (42 U.S.C. 3601–3631). 

(m) Flood hazard insurance. These 
Programs are subject to the National 
Flood Insurance Act of 1968 and the 
Flood Disaster Protection Act of 1973, 
as amended by 42 U.S.C. 4001–4129. 

(n) Audits. These Programs are sub-
ject to 2 CFR part 200, subpart F, as 
codified in 2 CFR part 400.1. 

[72 FR 29843, May 30, 2007, as amended at 79 
FR 76015, Dec. 19, 2014; 81 FR 11052, Mar. 2, 
2016] 

§ 4280.37 Application forms and filing 
dates. 

(a) The Intermediary may obtain 
forms that supplement the written nar-
rative sections of its application from 
the Rural Development State Office for 
the State where the Intermediary is lo-
cated. 

(b) An original copy only of the appli-
cation is to be filed with the Rural De-
velopment State Office. No other cop-
ies are required. 

§ 4280.38 Maximum amount of loans or 
Grants. 

During any given fiscal year, Rural 
Development will publish an announce-
ment of available loan and Grant funds 
and will indicate the maximum loan 
and Grant amounts for which an Inter-
mediary or prospective Intermediary 
may apply. This announcement will 
also include contact information and 
application deadlines. All pending ap-
plications on file at RBS, including 
both loan and Grant applications, from 
the same Intermediary or prospective 
Intermediary for the same Project will 
be considered to be one application in 
determining that the maximum size of 
the application is in accordance with 
this section. 

§ 4280.39 Contents of an application. 
An application for a loan or a Grant 

must contain the following: 
(a) Required forms and certifications: 
(1) Standard Form 424, ‘‘Application 

for Federal Assistance,’’ signed by an 
authorized representative of the Inter-
mediary. 

(2) A Resolution of the Board of Di-
rectors signed by the directors and cer-
tified by the Intermediary’s board sec-
retary. The board resolution must indi-

cate whether the Intermediary is re-
questing a loan or Grant, agree to the 
provisions of this subpart and the loan 
or Grant agreement including the 
Intermediary’s 20 percent Fund con-
tribution, and state that the Inter-
mediary has the legal authority to 
enter into a loan or Grant agreement 
under these Programs; 

(3) Form AD 1047, ‘‘Certification Re-
garding Debarment, Suspension, and 
other Responsibility Matters—Primary 
Covered Transactions,’’ and Form AD– 
1048, ‘‘Certification Regarding Debar-
ment, Suspension, Ineligibility and 
Voluntary Exclusion—Lower Tier 
Transactions.’’ 

(4) Assurance statement for the Uni-
form Act signed by the Ultimate Re-
cipient. This statement provides Rural 
Development with the required assur-
ance statement that any relocations of 
persons or acquisitions of real prop-
erty, as part of completing the Ulti-
mate Recipient Project, will be han-
dled in accordance with this statute. 

(5) RD Instruction 1940–Q, Exhibit A– 
1, applies if the loan is greater than 
$150,000 or the Grant is greater than 
$100,000; 

(6) SF LLL, ‘‘Disclosure of Lobbying 
Activities,’’ (if the Intermediary or the 
Ultimate Recipient engages in lob-
bying activities); 

(7) Form AD 1049, ‘‘Certification Re-
garding Drug-Free Workplace Require-
ments,’’ for Grants only; 

(8) Seismic certification if construc-
tion of a building is proposed. The 
Project owner certifies that any build-
ing constructed will comply with 
standards that reduce the damage 
caused by earthquakes; 

(9) Environmental documentation in 
accordance with 7 CFR part 1970. 

(10) RUS Form 7, ‘‘Financial and Sta-
tistical Report’’ and RUS Form 7a ‘‘In-
vestments, Loan Guarantees, and 
Loans,’’ or similar information. 

(b) A written narrative section must 
be provided. This section consists of 
the following: 

(1) A Project description, including 
details of the work to be performed 
with Rural Development funds, and a 
business plan, including a discussion of 
management and prior experience of 
the Ultimate Recipient. 
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(2) A discussion of how the Project 
meets each selection factor in 
§ 4280.42(b). 

(3) A Revolving Loan Fund Plan is re-
quired if the Intermediary is applying 
for a Grant to establish a Revolving 
Loan Fund. 

[72 FR 29843, May 30, 2007, as amended at 81 
FR 11052, Mar. 2, 2016] 

§ 4280.40 [Reserved] 

§ 4280.41 Environmental review of the 
application. 

The Agency will review the environ-
mental documentation in accordance 
with 7 CFR part 1970. Intermediaries 
will be informed by the Agency if addi-
tional information is required from the 
intermediary to complete the environ-
mental review process. The environ-
mental review process must be com-
pleted before the application can be 
considered for approval by the Agency. 

[81 FR 11052, Mar. 2, 2016] 

§ 4280.42 Application evaluation and 
selection. 

(a) Rural Development will evaluate 
the application and score it based on 
the selection factors in this section. 
All applications will be ranked on a na-
tionwide basis, based on the total 
points scored. 

(b) The application will be evaluated 
and scored using the information pro-
vided in accordance with § 4280.39(b)(2) 
of this subpart. 

(1) Nature of the Project. Rural Devel-
opment will award up to 60 points 
based on whether the Project: 

(i) Is a for-profit business, Business 
Incubator, industrial building or park, 
or an infrastructure connection project 
(such as streets or utilities)—20 points; 

(ii) Provides Technical Assistance to 
rural businesses or rural residents, or 
educates or provides medical care to 
rural residents—20 points; 

(iii) Will enhance rural economic de-
velopment by providing Advanced Tele-
communications services and computer 
networks for medical, educational, and 
job training services. This review will 
be based on the application’s tele-
communications design—20 points. 

(2) Number of direct full-time equivalent 
jobs created or saved within a 3-year pe-
riod. To calculate full-time equivalent 
Direct-Jobs, count two part-time jobs 
as one full-time job or three part-time 
or seasonal jobs as one full-time job. If 
the total numbers of part-time and sea-
sonal jobs add up to a fraction, round 
up to the next whole number after 
combining same. Indirect-Jobs or non- 
Rural jobs cannot be used for this cal-
culation. 

If the number of Rural full-time equivalent direct-jobs jobs created or saved per $100,000 of total, Project 
cost is: 

Then Rural 
Development will 

award: 

(i) Greater than five ............................................................................................................................................. 25 points. 
(ii) From one to five ............................................................................................................................................. 15 points. 

(3) Supplemental funds for the Project. 
Points will be based on a calculation of 
the amount of supplemental funds to 
be provided to the Project. All supple-
mental funds used in the following cal-

culation must be disbursed to the 
Project between the date of Rural De-
velopment receipt of the application 
and 1 year after the first advance of 
funds by Rural Development: 

If supplemental funds as a percentage of the Rural Development loan or grant to be provided to the Project 
are: 

Then Rural 
Development will 

award: 

(i) Greater than 200% ......................................................................................................................................... 20 points. 
(ii) From 100% to 200% ...................................................................................................................................... 10 points. 
(iii) From 50% to less than 100% ....................................................................................................................... 5 points. 
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(4) Unemployment rate for the coun-
ty(ies) where the Project is physically lo-
cated. Rural Development will compare 
the current unemployment rate(s) in 
the county(ies) to the State and na-

tional unemployment rates, and, if ap-
plicable, award points under the fol-
lowing categories, whichever is great-
er: 

If the unemployment rate(s) in the county(ies) where the Project will be located: 
Then Rural 

Development will 
award: 

(i) Exceeds the national unemployment rate by 30% or more ........................................................................... 15 points. 
(ii) Is greater than the national unemployment rate, but exceeds it by less than 30% ...................................... 5 points. 
(iii) Exceeds the State unemployment rate by 30% or more .............................................................................. 10 points. 
(iv) Is greater than the State unemployment rate but exceeds it by less than 30% .......................................... 5 points. 

(5) Per capita personal income for the 
county(ies) where the Project is physically 
located. Rural Development will com-
pare the per capita personal income in 
the county(ies) where the Project will 

be located to the national and State 
per capita personal income levels, and, 
if applicable, award points under the 
following categories, whichever is 
greater: 

If the per capita personal income level in the county(ies) is: 
Then Rural 

Development will 
award: 

(i) Less than or equal to 90% of the national level ............................................................................................. 15 points. 
(ii) Between 90 and 100% of the national level .................................................................................................. 5 points. 
(iii) Less than or equal to 90% of the State level ............................................................................................... 10 points. 
(iv) Between 90 and 100% of the State level ..................................................................................................... 5 points. 

(6) Rural Area location. (i) If the 
Project is physically located in an in-
corporated city or town or equivalent 
having a population of 1,249 or less, or 
if it is physically located in an unin-
corporated area, Rural Development 
will award 20 points. 

(ii) If the Project is physically lo-
cated in an incorporated area having a 
population of 1,250 to 2500, Rural Devel-
opment will award 10 points. 

(7) Decline in population for the county 
where the Project is physically located. If 

there has been a decline in population 
in the county where the Project will be 
located over the time period covered by 
the two most recent decennial Cen-
suses to the present (or equivalent 
time frame if using a data source other 
than the decennial Census), Rural De-
velopment will award 10 points. 

(8) Cushion of Credit Payments. Rural 
Development will determine the level 
of Cushion of Credit Payments on de-
posit by the Intermediary, as follows: 

If the Intermediary’s Cushion of Credit account level is: 
Then Rural 

Development will 
award: 

(i) In excess of $300,000, or a dollar amount in excess of 3 percent of the Intermediary’s total assets, 
whichever is less.

15 points. 

(ii) Within the range of $100,000 to $299,999.99, or a dollar amount that is within the range of one percent 
to 2.99 percent of Intermediary’s total assets, whichever is less.

10 points. 

(iii) Within the range of $10,000 to $99,999.99, or a dollar amount that is within the range of 0.5 percent to 
.99 percent of Intermediary’s total assets, whichever is less.

5 points. 

(9) Initial loan and Grant. If the loan 
or Grant application will result in the 
first award to an Intermediary under 
these Programs, Rural Development 
will award 10 points. 

(10) County participation. If the 
Project will be the first REDLG 

Project financed in a county Rural De-
velopment will award 10 points. 

(11) The business plan for the Appli-
cant’s Ultimate Recipient will be eval-
uated by Rural Development and must 
include: 
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(i) A description of the business or 
Project plans, its management, and, if 
applicable, its products and operating 
plans. (The business plan evaluated by 
Rural Development for Advanced Tele-
communications will be its tele-
communications and engineering de-
sign)—up to 15 points; and 

(ii) An appropriate financial plan, in-
cluding actual balance sheets and in-
come statements covering the most re-
cent 3-year period (for applicants who 
have been in business this long), and 
projected balance sheets, income state-
ments, and cash flow statements for 
the ensuing 3-year period, supported by 
assumptions showing the basis for the 
projections—up to 20 points. 

[72 FR 29843, May 30, 2007, as amended at 80 
FR 9913, Feb. 24, 2015] 

§ 4280.43 Discretionary points. 

The RBS Administrator has the dis-
cretion to designate up to 25 points (no 
more than 5 points for each of the fol-
lowing elements) based on whether the 
Project: 

(a) Is located in a Rural Empower-
ment Zone, Rural Economic Area Part-
nership Zone, Rural Enterprise Com-
munity, or Champion Community; 

(b) Is located in a county that has ex-
perienced the loss, removal, or closing 
of a major source or sources of employ-
ment in the last 3 years which causes 
an increase of 2 percentage points or 
more in the county’s most recent un-
employment rate compared with the 
same period immediately before the 
dislocation; 

(c) Is located in a county that has ex-
perienced chronic or long-term eco-
nomic deterioration; 

(d) Is located in a county that was 
designated a disaster area by the Presi-
dent of the United States that signifi-
cantly affected rural economic develop-
ment and job creation. The county 
must have been designated within 3 
years prior to filing of the completed 
application with Rural Development; 
or 

(e) Is consistent with the Rural De-
velopment State Office’s approved stra-
tegic plan and mission area objectives 
and is identified as a priority area for 
assistance in the States’ plan. 

§ 4280.44 Limitation on number of 
loans or Grants to an Intermediary. 

Depending on the amount of funds 
available, Rural Development may 
publish an announcement limiting an 
Intermediary to one selected Grant ap-
plication and two selected loan appli-
cations in a fiscal year. 

§§ 4280.45–4280.46 [Reserved] 

§ 4280.47 Non-selection of applications. 
Provided the application require-

ments have not changed, an applica-
tion not selected will be reconsidered 
in 3 subsequent funding competitions 
for a total of four funding competi-
tions. If an application is withdrawn, it 
can be resubmitted and will be evalu-
ated as a new application. 

§ 4280.48 Post selection period. 
Rural Development will notify the 

Intermediary in writing if the applica-
tion is selected. The documents to be 
executed by the Intermediary will in-
clude: 

(a) For a loan: 
(1) A Letter of Conditions with 

Project-specific terms and conditions; 
(2) A loan agreement with general 

terms and conditions; 
(3) A note covering the repayment 

terms of the loan; and 
(4) A legal opinion concerning the au-

thority of the Intermediary to engage 
in the Project. 

(b) For a Grant: 
(1) A Letter of Conditions with 

Project-specific terms and conditions; 
(2) A Grant agreement with general 

terms and conditions; and 
(3) A legal opinion concerning the au-

thority of the Intermediary to partici-
pate in the Revolving Loan Fund and 
to engage in the Project. 

§ 4280.49 [Reserved] 

§ 4280.50 Disbursement of Zero-Inter-
est Loan funds. 

(a) For a REDL loan, Rural Develop-
ment will disburse Zero-Interest Loan 
funds to the Intermediary in accord-
ance with the terms of the executed 
loan agreement. All loan funds will be 
disbursed either as an advance to the 
Intermediary, in multiple advances, or 
as a reimbursement for eligible project 
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costs, once the Intermediary has com-
plied with Rural Development require-
ments. 

(b) The Intermediary must provide to 
the Ultimate Recipient all loan funds 
that the Intermediary receives from 
Rural Development within one year of 
receiving them. If the Intermediary 
does not re-lend Rural Development 
funds within one year, the loan funds, 
and all interest earned on the loan 
funds, must be returned to the Agency. 

(c) For a REDG loan, Rural Develop-
ment will disburse Grant funds to the 
Intermediary in accordance with 2 CFR 
200 as adopted by USDA in 2 CFR part 
400 as applicable. Specifically, Rural 
Development will disburse the Grant 
funds in advance if the following re-
quirements are met: 

(1) The Intermediary has established 
written procedures that will minimize 
the time elapsing between the transfer 
of funds from Rural Development and 
their disbursement to the Ultimate Re-
cipient; 

(2) The management system of the 
Intermediary meets the requirements 
of 2 CFR part 200 as adopted by USDA 
in 2 CFR part 400, as applicable; 

(3) All necessary supplemental funds 
for the Project have been obligated or 
committed to the Revolving Loan 
Fund; and 

(4) The requests for cash advances 
made by the Intermediary are limited 
to the minimum amounts needed and 
timed to be in accordance with the ac-
tual immediate cash needs of the Ulti-
mate Recipient for carrying out the 
Project. 

[72 FR 29843, May 30, 2007, as amended at 79 
FR 76015, Dec. 19, 2014] 

§§ 4280.51–4280.52 [Reserved] 

§ 4280.53 Loan payments. 
The Intermediary must make all 

REDL payments to Rural Development 
by electronic funds transfer or other 
means as specified in the loan docu-
ments. 

§ 4280.54 Construction procurement 
requirements. 

Construction, including bidding and 
awarding of contracts, must be con-
ducted in a manner that provides max-
imum open and free competition. 

§ 4280.55 Monitoring responsibilities. 
(a) The Intermediary must monitor 

the Project to ensure that: 
(1) Funds are used only for the ap-

proved purposes as specified in the 
legal documents; 

(2) Disbursements and expenditures 
of funds are properly supported with 
certifications, invoices, contracts, bills 
of sale, or other forms of evidence, 
which are maintained on the premises 
of the Intermediary; 

(3) Project time schedules are being 
met, projected work by time periods is 
being accomplished, and other perform-
ance objectives are being achieved; and 

(4) The Project is in compliance with 
all applicable regulations. 

(b) Rural Development may inspect 
and copy records and documents that 
pertain to the Project. The Inter-
mediary must retain these records for 
the term of the Project loan plus 2 
years. In addition, Rural Development 
may also perform Project site visits 
and reviews of the use of loan or Grant 
proceeds. 

(c) Rural Development will review 
and monitor Grants in accordance with 
2 CFR part 200, as adopted by USDA in 
2 CFR parts 400, 415, 417, 418, and 421 as 
applicable. 

[72 FR 29843, May 30, 2007, as amended at 79 
FR 76015, Dec. 19, 2014] 

§ 4280.56 Submission of reports and 
audits. 

(a) In addition to any reports and au-
dits required by 2 CFR part 200 and sub-
part F as adopted by USDA in 2 CFR 
part 400, the Intermediary must submit 
the following monitoring reports to 
Rural Development: 

(1) Loan. The Intermediary must sub-
mit Form RD 4280–1 ‘‘Survey of Recipi-
ents of Rural Economic Development 
Loan and Grant Program’’ to Rural De-
velopment on an annual basis until it 
no longer owes money to USDA under 
the REDLG Program. 

(2) Grant (Revolving Loan Fund). The 
Intermediary must submit the Form 
RD 4280–1 to Rural Development on an 
annual basis until all projects financed 
with Rural Development Grant pro-
ceeds have been repaid or are otherwise 
retired, whichever occurs last. There-
after, on a triennial basis until the 
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fund is terminated, the Intermediary 
will submit to Rural Development the 
Form RD 4280–1, reporting on the activ-
ity of all loans made from the Revolv-
ing Loan Fund. 

(b) If the Intermediary does not have 
an existing loan with RUS, the Inter-
mediary will submit a copy of its an-
nual audit to Rural Development with-
in 90 days of its completion. All REDL 
audits must be conducted in accord-
ance with Generally Accepted Govern-
ment Auditing Standards or Generally 
Accepted Accounting Principles and 
REDG audits in accordance with 2 CFR 
part 200 as adopted by USDA in 2 CFR 
part 400. 

(c) Rural Development may require 
Ultimate Recipients that receive loans 
financed with Grant funds provided 
under the REDG Program to submit 
annual audits to comply with Federal 
audit regulations. In accordance with 2 
CFR part 200, as adopted by USDA in 2 
CFR part 400, Ultimate Recipients that 
are nonprofit entities, or a State or 
local government, may be required to 
submit an audit subject to the thresh-
old established in 2 CFR part 200, as 
adopted by in 2 CFR part 400. 

[72 FR 29843, May 30, 2007, as amended at 79 
FR 76015, Dec. 19, 2014] 

§§ 4280.57–4280.61 [Reserved] 

§ 4280.62 Appeals. 
An Intermediary may appeal any ap-

pealable adverse decision made by 
Rural Development that affects the 
Intermediary in accordance with 7 CFR 
part 11. 

§ 4280.63 Exception authority. 
Except as specified in paragraphs (a) 

through (c) of this section, the RBS 
Administrator may, on a case-by-case 
basis, make exceptions to any require-
ment or provision of this subpart, if 
such exception is necessary to imple-
ment the intent of the authorizing 
statute in a time of national emer-
gency or in accordance with a Presi-
dentially-declared disaster, or when 
such an exception is in the best inter-
ests of the Federal Government and is 
otherwise not in conflict with applica-
ble law. 

(a) Applicant eligibility. No exception 
to applicant eligibility can be made. 

(b) Project eligibility. No exception to 
project eligibility can be made. 

(c) Rural area definition. No exception 
to the definition of rural area, as de-
fined, can be made. 

§§ 4280.64–4280.99 [Reserved] 

§ 4280.100 OMB control number. 

The information collection require-
ments contained in this regulation 
have been approved by the Office of 
Management and Budget (OMB) and 
have been assigned OMB control num-
ber 0575–0035. A person is not required 
to respond to this collection of infor-
mation unless it displays a currently 
valid OMB control number. 

Subpart B—Rural Energy for 
America Program 

SOURCE: 79 FR 78255, Dec. 29, 2014, unless 
otherwise noted. 

GENERAL 

§ 4280.101 Purpose. 

This subpart contains the procedures 
and requirements for providing the fol-
lowing financial assistance under the 
Rural Energy for America Program 
(REAP): 

(a) Grants or guaranteed loans, or a 
combination grant and guaranteed 
loan, for the purpose of purchasing and 
installing Renewable Energy Systems 
(RES) and Energy Efficiency Improve-
ments (EEI); and 

(b) Grants to assist Agricultural Pro-
ducers and Rural Small Businesses by 
conducting Energy Audits (EA) and 
providing recommendations and infor-
mation on Renewable Energy Develop-
ment Assistance (REDA) and improv-
ing energy efficiency. 

§ 4280.102 Organization of subpart. 

(a) Sections 4280.103 through 4280.111 
discuss definitions; exception author-
ity; review or appeal rights; conflict of 
interest; USDA Departmental Regula-
tions; other applicable laws; ineligible 
Applicants, borrowers, and owners; 
general Applicant, application, and 
funding provisions; and notifications, 
which are applicable to all of the fund-
ing programs under this subpart. 
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(b) Sections 4280.112 through 4280.124 
discuss the requirements specific to 
RES and EEI grants. Sections 4280.112 
and 4280.113 discuss, respectively, Ap-
plicant and project eligibility. Section 
4280.114 addresses funding provisions 
for these grants. Sections 4280.115 
through 4280.119 address grant applica-
tion content, technical merit deter-
mination, and required documentation. 
Sections 4280.120 through 4280.123 ad-
dress the scoring, selection, awarding 
and administering, and servicing of 
these grant applications. Section 
4280.124 addresses construction plan-
ning and development. 

(c) Sections 4280.125 through 4280.152 
discuss the requirements specific to 
RES and EEI guaranteed loans. Sec-
tions 4280.125 through 4280.128 discuss 
eligibility and requirements for mak-
ing and processing loans guaranteed by 
the Agency. Section 4280.129 addresses 
funding for guaranteed loans. In gen-
eral, Sections 4280.130 through 4280.152 
provide guaranteed loan origination 
and servicing requirements. These re-
quirements apply to lenders, holders, 
and other parties involved in making, 
guaranteeing, holding, servicing, or 
liquidating such loans. Section 4280.137 
addresses the application requirements 
for guaranteed loans. 

(d) Section 4280.165 presents the proc-
ess by which the Agency will make 
combined loan guarantee and grant 
funding available for RES and EEI 
projects. 

(e) Sections 4280.186 through 4280.196 
present the process by which the Agen-
cy will make EA and REDA grant fund-
ing available. These sections cover Ap-
plicant and project eligibility, grant 
funding, application content, evalua-
tion, scoring, selection, awarding and 
administering, and servicing. 

(f) Appendices A through C cover 
technical report requirements. Appen-
dix A applies to EEI projects; Appendix 
B applies to RES projects with Total 
Project Costs of Less Than $200,000, but 
more than $80,000; and Appendix C ap-
plies RES projects with Total Project 
Costs $200,000 and Greater. Appendices 
A and B do not apply to RES and EEI 
projects with Total Project Costs of 
$80,000 or less, respectively. Instead, 
technical report requirements for these 
projects are found in § 4280.119. 

§ 4280.103 Definitions. 
Terms used in this subpart are de-

fined in either § 4279.2 of this chapter or 
in this section. If a term is defined in 
both § 4279.2 and this section, it will 
have, for purposes of this subpart only, 
the meaning given in this section. 
Terms used in this subpart that have 
the same meaning as the terms defined 
in this section have been capitalized in 
this subpart. 

Administrator. The Administrator of 
Rural Business-Cooperative Service 
within the Rural Development Mission 
Area of the U.S. Department of Agri-
culture (USDA). 

Agency. The Rural Business-Coopera-
tive Service (RBS) or successor agency 
assigned by the Secretary of Agri-
culture to administer the Rural Energy 
for America Program. References to 
the National Office, Finance Office, 
State Office, or other Agency offices or 
officials should be read as prefaced by 
‘‘Agency’’ or ‘‘Rural Development’’ as 
applicable. 

Agricultural Producer. An individual 
or entity directly engaged in the pro-
duction of agricultural products, in-
cluding crops (including farming); live-
stock (including ranching); forestry 
products; hydroponics; nursery stock; 
or aquaculture, whereby 50 percent or 
greater of their gross income is derived 
from those products. 

Anaerobic Digester Project. A Renew-
able Energy System that uses animal 
waste or other Renewable Biomass and 
may include other organic substrates, 
via anaerobic digestion, to produce bio-
methane that is used to produce ther-
mal or electrical energy or that is con-
verted to a compressed gaseous or liq-
uid state. 

Annual Receipts. Means receipts as 
calculated under 13 CFR 121.104. 

Applicant. (1) Except for EA and 
REDA grants, the Agricultural Pro-
ducer or Rural Small Business that is 
seeking a grant, guaranteed loan, or a 
combination of a grant and loan, under 
this subpart. 

(2) For EA and REDA grants, a unit 
of State, Tribal, or local government; a 
land-grant college or university or 
other Institution of Higher Education; 
a rural electric cooperative; a Public 
Power Entity; Council as defined in 16 
U.S.C. 3451; or an Instrumentality of a 
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State, Tribal, or local government that 
is seeking an EA or REDA grant under 
this subpart. 

Assignment Guarantee Agreement (Form 
RD 4279–6, or successor form). The signed 
agreement among the Agency, the 
lender, and the holder containing the 
terms and conditions of an assignment 
of a guaranteed portion of a loan, using 
the single note system. 

Bioenergy Project. A Renewable En-
ergy System that produces fuel, ther-
mal energy, or electric power from a 
Renewable Biomass source only. 

Capacity. The maximum output rate 
that an apparatus or heating unit is 
able to attain on a sustained basis as 
rated by the manufacturer. 

Commercially Available. A system that 
meets the requirements of either para-
graph (1) or (2) of this definition. 

(1) A domestic or foreign system 
that: 

(i) Has, for at least one year specific 
to the proposed application, both a 
proven and reliable operating history 
and proven performance data; 

(ii) Is based on established design and 
installation procedures and practices 
and is replicable; 

(iii) Has professional service pro-
viders, trades, large construction 
equipment providers, and labor who are 
familiar with installation procedures 
and practices; 

(iv) Has proprietary and balance of 
system equipment and spare parts that 
are readily available; 

(v) Has service that is readily avail-
able to properly maintain and operate 
the system; and 

(vi) Has an existing established war-
ranty that is valid in the United States 
for major parts and labor. 

(2) A domestic or foreign Renewable 
Energy System that has been certified 
by a recognized industry organization 
whose certification standards are ac-
ceptable to the Agency. 

Complete Application. An application 
that contains all parts necessary for 
the Agency to determine Applicant and 
project eligibility, score the applica-
tion, and, where applicable, enable the 
Agency to determine the technical 
merit of the project. 

Conditional Commitment (Form RD 
4279–3, or successor form). The Agency’s 
notice to the lender that the loan guar-

antee it has requested is approved sub-
ject to the completion of all conditions 
and requirements set forth by the 
Agency and outlined in the Conditional 
Commitment. 

Council. As defined in 16 U.S.C. 3451. 
Departmental Regulations. The regula-

tions of the USDA’s Office of Chief Fi-
nancial Officer (or successor office) as 
codified in 2 CFR chapter IV. 

Design/Build Method. A method of 
project development whereby all de-
sign, engineering, procurement, con-
struction, and other related project ac-
tivities are performed under a single 
contract. The contractor is solely re-
sponsible and accountable for success-
ful delivery of the project to the grant-
ee and/or borrower as applicable. 

Eligible Project Costs. The Total 
Project Costs that are eligible to be 
paid or guaranteed with REAP funds. 

Energy Assessment. An Agency-ap-
proved report assessing energy use, 
cost, and efficiency by analyzing en-
ergy bills and surveying the target 
building and/or equipment sufficiently 
to provide an Agency-approved Energy 
Assessment. 

(1) If the project’s Total Project Cost 
is greater than $80,000, the Energy As-
sessment must be conducted by either 
an Energy Auditor or an Energy Asses-
sor or an individual supervised by ei-
ther an Energy Assessor or Energy 
Auditor. The final Energy Assessment 
must be validated and signed by the 
Energy Assessor or Energy Auditor 
who conducted the Energy Assessment 
or by the supervising Energy Assessor 
or Energy Auditor of the individual 
who conducted the assessment, as ap-
plicable. 

(2) If the project’s Total Project Cost 
is $80,000 or less, the Energy Assess-
ment may be conducted in accordance 
with paragraph (1) of this definition or 
by an individual or entity that has at 
least 3 years of experience and com-
pleted at least five energy assessments 
or energy audits on similar type 
projects. 

Energy Assessor. A Qualified Consult-
ant who has at least 3 years of experi-
ence and completed at least five energy 
assessments or energy audits on simi-
lar type projects and who adheres to 
generally recognized engineering prin-
ciples and practices. 
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Energy Audit. A comprehensive report 
that meets an Agency-approved stand-
ard prepared by an Energy Auditor or 
an individual supervised by an Energy 
Auditor that documents current energy 
usage; recommended potential im-
provements, typically called energy 
conservation measures, and their costs; 
energy savings from these improve-
ments; dollars saved per year; and Sim-
ple Payback. The methodology of the 
Energy Audit must meet professional 
and industry standards. The final En-
ergy Audit must be validated and 
signed off by the Energy Auditor who 
conducted the audit or by the super-
vising Energy Auditor of the individual 
who conducted the audit, as applicable. 

Energy Auditor. A Qualified Consult-
ant that meets one of the following cri-
teria: 

(1) A Certified Energy Auditor cer-
tified by the Association of Energy En-
gineers; 

(2) A Certified Energy Manager cer-
tified by the Association of Energy En-
gineers; 

(3) A Licensed Professional Engineer 
in the State in which the audit is con-
ducted with at least 1 year experience 
and who has completed at least two 
similar type energy audits; or 

(4) An individual with a 4 year engi-
neering or architectural degree with at 
least 3 years of experience and who has 
completed at least five similar type en-
ergy audits. 

Energy Efficiency Improvement (EEI). 
Improvements to or replacement of an 
existing building and/or equipment 
that reduces energy consumption on an 
annual basis. 

Feasibility Study. An analysis con-
ducted by a Qualified Consultant of the 
economic, market, technical, financial, 
and management feasibility of a pro-
posed project or business operation. 

Federal Fiscal Year. The 12-month pe-
riod beginning October 1 of any given 
year and ending on September 30 of the 
following year. 

Financial Feasibility. The ability of a 
project or business operation to 
achieve sufficient income, credit, and 
cash flow to financially sustain a 
project over the long term. The con-
cept of financial feasibility includes as-
sessments of the cost-accounting sys-
tem, the availability of short-term 

credit for seasonal businesses oper-
ations, and the adequacy of raw mate-
rials and supplies. 

Geothermal Direct Generation. A sys-
tem that uses thermal energy directly 
from a geothermal source. 

Geothermal Electric Generation. A sys-
tem that uses thermal energy from a 
geothermal source to produce elec-
tricity. 

Grant Agreement (Form RD 4280–2, 
Rural Business Cooperative Service Grant 
Agreement, or successor form). An agree-
ment between the Agency and the 
grantee setting forth the provisions 
under which the grant will be adminis-
tered. 

Hybrid. A combination of two or more 
Renewable Energy technologies that 
are incorporated into a unified system 
to support a single project. 

Hydroelectric Source. A Renewable En-
ergy System producing electricity 
using various types of moving water in-
cluding, but not limited to, diverted 
run-of-river water, in-stream run-of- 
river water, and in-conduit water. For 
the purposes of this subpart, only those 
Hydroelectric Sources with a Rated 
Power of 30 megawatts or less are eligi-
ble. 

Hydrogen Project. A system that pro-
duces hydrogen from a Renewable En-
ergy source or that uses hydrogen pro-
duced from a Renewable Energy source 
as an energy transport medium in the 
production of mechanical or electric 
power or thermal energy. 

Immediate Family. Individuals who are 
closely related by blood, marriage, or 
adoption, or who live within the same 
household, such as a spouse, domestic 
partner, parent, child, brother, sister, 
aunt, uncle, grandparent, grandchild, 
niece, or nephew. 

Inspector. A Qualified Consultant who 
has at least 3 years of experience and 
completed at least five inspections on 
similar type projects. A project might 
require one or more Inspectors to per-
form the required inspections. 

Institution of Higher Education. As de-
fined in 20 U.S.C. 1002(a). 

Instrumentality. An organization rec-
ognized, established, and controlled by 
a State, Tribal, or local government, 
for a public purpose or to carry out 
special purposes. 

VerDate Sep<11>2014 09:11 Apr 13, 2017 Jkt 241026 PO 00000 Frm 00820 Fmt 8010 Sfmt 8010 Y:\SGML\241026.XXX 241026pm
an

gr
um

 o
n 

D
S

K
3G

D
R

08
2P

R
O

D
 w

ith
 C

F
R



811 

RBS and RUS, USDA § 4280.103 

Interconnection Agreement. A contract 
containing the terms and conditions 
governing the interconnection and par-
allel operation of the grantee’s or bor-
rower’s electric generation equipment 
and the utility’s electric power system. 

Lender’s Agreement (Form RD 4279–4, or 
Successor Form). Agreement between 
the Agency and the lender setting forth 
the lender’s loan responsibilities. 

Loan Note Guarantee (Form RD 4279–5, 
or Successor Form). A guarantee issued 
and executed by the Agency containing 
the terms and conditions of the guar-
antee. 

Matching Funds. Those project funds 
required by the 7 U.S.C. 8107 to receive 
the grant or guaranteed loan under 
this program. Funds provided by the 
applicant in excess of matching funds 
are not matching funds. Unless author-
ized by statute, other Federal grant 
funds cannot be used to meet a Match-
ing Funds requirement. 

Ocean Energy. Energy created by use 
of various types of moving water in the 
ocean and other large bodies of water 
(e.g., Great Lakes) including, but not 
limited to, tidal, wave, current, and 
thermal changes. 

Passive Investor. An equity investor 
that does not actively participate in 
management and operation decisions of 
the business entity as evidenced by a 
contractual agreement. 

Power Purchase Agreement. The terms 
and conditions governing the sale and 
transportation of electricity produced 
by the grantee or borrower to another 
party. 

Public Power Entity. Is defined using 
the definition of ‘‘State utility’’ as de-
fined in section 217(A)(4) of the Federal 
Power Act (16 U.S.C. 824q(a)(4)). As of 
this writing, the definition ‘‘means a 
State or any political subdivision of a 
State, or any agency, authority, or In-
strumentality of any one or more of 
the foregoing, or a corporation that is 
wholly owned, directly or indirectly, 
by any one or more of the foregoing, 
competent to carry on the business of 
developing, transmitting, utilizing, or 
distributing power.’’ 

Qualified Consultant. An independent 
third-party individual or entity pos-
sessing the knowledge, expertise, and 
experience to perform the specific task 
required. 

Rated Power. The maximum amount 
of energy that can be created at any 
given time. 

Refurbished. Refers to a piece of 
equipment or Renewable Energy Sys-
tem that has been brought into a com-
mercial facility, thoroughly inspected, 
and worn parts replaced and has a war-
ranty that is approved by the Agency 
or its designee. 

Renewable Biomass. (1) Materials, pre- 
commercial thinnings, or invasive spe-
cies from National Forest System land 
or public lands (as defined in section 
103 of the Federal Land Policy and 
Management Act of 1976 (43 U.S.C. 
1702)) that: 

(i) Are byproducts of preventive 
treatments that are removed to reduce 
hazardous fuels; to reduce or contain 
disease or insect infestation; or to re-
store ecosystem health; 

(ii) Would not otherwise be used for 
higher-value products; and 

(iii) Are harvested in accordance with 
applicable law and land management 
plans and the requirements for old- 
growth maintenance, restoration, and 
management direction of paragraphs 
(e)(2), (e)(3), and (e)(4) and large-tree 
retention of subsection (f) of section 
102 of the Healthy Forests Restoration 
Act of 2003 (16 U.S.C. 6512); or 

(2) Any organic matter that is avail-
able on a renewable or recurring basis 
from non-Federal land or land belong-
ing to an Indian or Indian Tribe that is 
held in trust by the United States or 
subject to a restriction against alien-
ation imposed by the United States, in-
cluding: 

(i) Renewable plant material, includ-
ing feed grains; other agricultural com-
modities; other plants and trees; and 
algae; and 

(ii) Waste material, including crop 
residue; other vegetative waste mate-
rial (including wood waste and wood 
residues); animal waste and byproducts 
(including fats, oils, greases, and ma-
nure); and food waste, yard waste, and 
other biodegradable waste. (Waste ma-
terial does not include unsegregated 
solid waste.) 

Renewable Energy. Energy derived 
from: 

(1) A wind, solar, Renewable Biomass, 
ocean (including tidal, wave, current, 
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and thermal), geothermal or Hydro-
electric Source; or 

(2) Hydrogen derived from Renewable 
Biomass or water using wind, solar, 
ocean (including tidal, wave, current, 
and thermal), geothermal or Hydro-
electric Sources. 

Renewable Energy Development Assist-
ance (REDA). Assistance provided by el-
igible grantees to Agricultural Pro-
ducers and Rural Small Businesses to 
become more energy efficient and to 
use Renewable Energy technologies 
and resources. The Renewable Energy 
Development Assistance may consist of 
Renewable Energy Site Assessment 
and/or Renewable Energy Technical As-
sistance. 

Renewable Energy Site Assessment. A 
report provided to an Agricultural Pro-
ducer or Rural Small Business pro-
viding information regarding and rec-
ommendations for the use of Commer-
cially Available Renewable Energy 
technologies in its operation. The re-
port must be prepared by a Qualified 
Consultant and must contain the infor-
mation specified in Sections A through 
C of Appendix B. 

Renewable Energy System (RES). Meets 
the requirements of paragraph (1) and 
(2) of this definition: 

(1) A system that: 
(i) Produces usable energy from a Re-

newable Energy source; and 
(ii) May include distribution compo-

nents necessary to move energy pro-
duced by such system to initial point 
of sale. 

(2) A system described in paragraph 
(1) of this definition may not include a 
mechanism for dispensing energy at re-
tail. 

Renewable Energy Technical Assist-
ance. Assistance provided to Agricul-
tural Producers and Rural Small Busi-
nesses on how to use Renewable Energy 
technologies and resources in their op-
erations. 

Retrofitting. A modification that in-
corporates a feature or features not in-
cluded in the original design or for the 
replacement of existing components 
with ones that improve the original de-
sign and does not impact original war-
ranty if the warranty is still in exist-
ence. 

Rural or Rural Area. Any area of a 
State not in a city or town that has a 

population of more than 50,000 inhab-
itants, according to the most recent 
decennial Census of the United States, 
or in the urbanized area contiguous 
and adjacent to a city or town that has 
a population of more than 50,000 inhab-
itants, and any area that has been de-
termined to be ‘‘rural in character’’ by 
the Under Secretary for Rural Develop-
ment, or as otherwise identified in this 
definition. 

(1) An area that is attached to the ur-
banized area of a city or town with 
more than 50,000 inhabitants by a con-
tiguous area of urbanized census blocks 
that is not more than two census 
blocks wide. Applicants from such an 
area should work with their Rural De-
velopment State Office to request a de-
termination of whether their project is 
located in a Rural Area under this pro-
vision. 

(2) For the purposes of this defini-
tion, cities and towns are incorporated 
population centers with definite bound-
aries, local self-government, and legal 
powers set forth in a charter granted 
by the State. 

(3) For the Commonwealth of Puerto 
Rico, the island is considered Rural 
and eligible except for the San Juan 
Census Designated Place (CDP) and 
any other CDP with greater than 50,000 
inhabitants. CDPs with greater than 
50,000 inhabitants, other than the San 
Juan CDP, may be determined to be el-
igible if they are ‘‘not urban in char-
acter.’’ 

(4) For the State of Hawaii, all areas 
within the State are considered Rural 
and eligible except for the Honolulu 
CDP within the County of Honolulu. 

(5) For the purpose of defining a 
Rural Area in the Republic of Palau, 
the Federated States of Micronesia, 
and the Republic of the Marshall Is-
lands, the Agency shall determine what 
constitutes Rural and Rural Area based 
on available population data. 

(6) The determination that an area is 
‘‘rural in character’’ will be made by 
the Under Secretary of Rural Develop-
ment. The process to request a deter-
mination under this provision is out-
lined in paragraph (6)(ii) of this defini-
tion. 
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(i) The determination that an area is 
‘‘rural in character’’ under this defini-
tion will apply to areas that are with-
in: 

(A) An urbanized area that has two 
points on its boundary that are at least 
40 miles apart, which is not contiguous 
or adjacent to a city or town that has 
a population of greater than 150,000 in-
habitants or the urbanized area of such 
a city or town; or 

(B) An urbanized area contiguous and 
adjacent to a city or town of greater 
than 50,000 inhabitants that is within 1⁄4 
mile of a Rural Area. 

(ii) Units of local government may 
petition the Under Secretary of Rural 
Development for a ‘‘rural in character’’ 
designation by submitting a petition to 
both the appropriate Rural Develop-
ment State Director and the Adminis-
trator on behalf of the Under Sec-
retary. The petition shall document 
how the area meets the requirements 
of paragraph (6)(i)(A) or (B) of this defi-
nition and discuss why the petitioner 
believes the area is ‘‘rural in char-
acter,’’ including, but not limited to, 
the area’s population density, demo-
graphics, and topography and how the 
local economy is tied to a rural eco-
nomic base. Upon receiving a petition, 
the Under Secretary will consult with 
the applicable Governor or leader in a 
similar position and request comments 
to be submitted within 5 business days, 
unless such comments were submitted 
with the petition. The Under Secretary 
will release to the public a notice of a 
petition filed by a unit of local govern-
ment not later than 30 days after re-
ceipt of the petition by way of publica-
tion in a local newspaper and posting 
on the Agency’s Web site, and the 
Under Secretary will make a deter-
mination not less than 15 days, but no 
more than 60 days, after the release of 
the notice. Upon a negative determina-
tion, the Under Secretary will provide 
to the petitioner an opportunity to ap-
peal a determination to the Under Sec-
retary, and the petitioner will have 10 
business days to appeal the determina-
tion and provide further information 
for consideration. 

Rural Small Business. A Small Busi-
ness that is located in a Rural Area or 
that can demonstrate the proposed 
project for which assistance is being 

applied for under this subpart is lo-
cated in a Rural Area. 

Simple Payback. The estimated Sim-
ple Payback of a project funded under 
this subpart as calculated using para-
graph (1) or (2) as applicable, of this 
definition. 

(1) For projects that generate energy 
for use offsite, Simple Payback is cal-
culated as follows: 

(i) Simple Payback = (Eligible 
Project Costs)/(typical year) earnings 
before interest, taxes, depreciation, 
and amortization (EBITDA) for the 
project only. 

(ii) EBITDA will be based on: 
(A) All energy-related revenue 

streams and all revenue from byprod-
ucts produced by the energy system for 
a typical year including the fair mar-
ket value of byproducts produced by 
and used in the project or related en-
terprises. 

(B) Income remaining after all 
project obligations are paid (operating 
and maintenance). 

(C) The Agency’s review and accept-
ance of the project’s typical year in-
come (which is after the project is op-
erating and stabilized) projections at 
the time of application submittal. 

(D) Does not include any tax credits, 
carbon credits, renewable energy cred-
its, and construction and investment- 
related benefits. 

(2) For projects that reduce or re-
place onsite energy use (e.g., EEI 
projects that reduce and RES projects 
that replace onsite energy use), Simple 
Payback is calculated as follows: 

(i) Simple Payback = (Eligible 
Project Costs)/Dollar Value of Energy 
reduced or replaced) 

(ii) Dollar Value of Energy reduced or 
replaced incorporates the following: 

(A) Energy reduced or replaced will 
be calculated on the quantity of energy 
saved or replaced as determined by sub-
tracting the result obtained under 
paragraph (2)(ii)(A)(2) from the result 
obtained under paragraph (2)(ii)(A)(1) 
of this definition, and converting to a 
monetary value using a constant value 
or price of energy (as determined under 
paragraph (2)(ii)(A)(3) of this defini-
tion). 

(1) Actual energy used in the original 
building and/or equipment, as applica-
ble, prior to the RES or EEI project, 
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must be based on the actual average 
annual total energy used in British 
thermal units (BTU) over the most re-
cent 12, 24, 36, 48, or 60 consecutive 
months of operation. 

(2) Projected energy use if the pro-
posed RES or EEI project had been in 
place for the original building and/or 
equipment, as applicable, for the same 
time period used to determine that ac-
tual energy use under paragraph 
(2)(ii)(A)(1) of this definition. 

(3) Value or price of energy must be 
the actual average price paid over the 
same time period used to calculate the 
actual energy used under paragraph 
(2)(ii)(A)(1) of this definition. RES 
projects that will replace 100 percent of 
an Applicant’s energy use will be re-
quired to use the actual average price 
paid for the energy replaced and the 
projected revenue received from energy 
sold in a typical year. 

(B) Does not allow Energy Efficiency 
Improvements to monetize benefits 
other than the dollar amount of the en-
ergy savings the Agricultural Producer 
or Rural Small Business realizes as a 
result of the improvement. 

(C) Does not include any tax credits, 
carbon credits, renewable energy cred-
its, and construction and investment- 
related benefits. 

Small Business. An entity or utility, 
as applicable, described below that 
meets Small Business Administration’s 
(SBA) definition of Small Business as 
found in 13 CFR part 121.301(a) or (b). 
With the exception of the entities iden-
tified in this paragraph, all other non- 
profit entities are ineligible. 

(1) A private for-profit entity, includ-
ing a sole proprietorship, partnership, 
and corporation; 

(2) A cooperative (including a cooper-
ative qualified under section 501(c)(12) 
of the Internal Revenue Code); 

(3) An electric utility (including a 
Tribal or governmental electric util-
ity) that provides service to rural con-
sumers and must operate independent 
of direct government control; and 

(4) Tribal corporations or other Trib-
al business entities (as described in 
paragraph (4)(i) and (ii) of this defini-
tion). The Agency shall determine the 
Small Business status of such Tribal 
entity without regard to the resources 
of the Tribal government. 

(i) Chartered under Section 17 of the 
Indian Reorganization Act (25 U.S.C. 
477), or 

(ii) Other Tribal business entities 
that have similar structures and rela-
tionships with their Tribal govern-
ments as determined by the Agency. 

State. Any of the 50 States of the 
United States, the Commonwealth of 
Puerto Rico, the U.S. Virgin Islands, 
Guam, American Samoa, the Common-
wealth of the Northern Mariana Is-
lands, the Republic of Palau, the Fed-
erated States of Micronesia, and the 
Republic of the Marshall Islands. 

Total Project Costs. The sum of all 
costs associated with a completed 
project. 

Used Equipment. Any equipment that 
has been used in any previous applica-
tion and is provided in an ‘‘as is’’ con-
dition. 

[79 FR 78255, Dec. 29, 2014, as amended at 80 
FR 9913, Feb. 24, 2015] 

§ 4280.104 Exception authority. 
The Administrator may, with the 

concurrence of the Secretary of Agri-
culture, make an exception, on a case- 
by-case basis, to any requirement or 
provision of this subpart that is not in-
consistent with any authorizing stat-
ute or applicable law, if the Adminis-
trator determines that application of 
the requirement or provision would ad-
versely affect the Federal Govern-
ment’s financial interest. 

§ 4280.105 Review or appeal rights. 
An Applicant, lender, holder, bor-

rower, or grantee may seek a review of 
an Agency decision or appeal to the 
National Appeals Division in accord-
ance with 7 CFR part 11. 

(a) Guaranteed Loan. In cases where 
the Agency has denied or reduced the 
amount of final loss payment to the 
lender, the adverse decision may be ap-
pealed by the lender only. An adverse 
decision that only impacts the holder 
may be appealed by the holder only. A 
decision by a lender adverse to the in-
terest of the borrower is not a decision 
by the Agency, whether or not con-
curred in by the Agency. 

(b) Combined guaranteed loan and 
grant. For an adverse decision involv-
ing a combination guaranteed loan and 
grant funding request, only the party 
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that is adversely affected may request 
the review or appeal. 

§ 4280.106 Conflict of interest. 
(a) General. No conflict of interest or 

appearance of conflict of interest will 
be allowed. For purposes of this sub-
part, conflict of interest includes, but 
is not limited to, distribution or pay-
ment of grant, guaranteed loan funds, 
and Matching Funds or award of 
project construction contracts to an 
individual owner, partner, or stock-
holder, or to a beneficiary or Imme-
diate Family of the Applicant or bor-
rower when the recipient will retain 
any portion of ownership in the Appli-
cant’s or borrower’s project. Grant and 
Matching Funds may not be used to 
support costs for services or goods 
going to, or coming from, a person or 
entity with a real or apparent conflict 
of interest. 

(b) Assistance to employees, relatives, 
and associates. The Agency will process 
any requests for assistance under this 
subpart in accordance with 7 CFR part 
1900, subpart D. 

(c) Member/delegate clause. No member 
of or delegate to Congress shall receive 
any share or part of this grant or any 
benefit that may arise there from; but 
this provision shall not be construed to 
bar, as a contractor under the grant, a 
publicly held corporation whose owner-
ship might include a member of Con-
gress. 

§ 4280.107 Statute and regulation ref-
erences. 

All references to statutes and regula-
tions are to include any and all suc-
cessor statutes and regulations. 

§ 4280.108 U.S. Department of Agri-
culture Departmental Regulations 
and laws that contain other compli-
ance requirements. 

(a) Departmental Regulations. All 
projects funded under this subpart are 
subject to the provisions of the Depart-
mental Regulations, as applicable, 
which are incorporated by reference 
herein. 

(b) Equal opportunity and non-
discrimination. The Agency will ensure 
that equal opportunity and non-
discrimination requirements are met 
in accordance with the Equal Credit 

Opportunity Act, 15 U.S.C. 1691 et seq. 
and 7 CFR part 15d, Nondiscrimination 
in Programs and Activities Conducted 
by the United States Department of 
Agriculture. The Agency will not dis-
criminate against Applicants on the 
basis of race, color, religion, national 
origin, sex, marital status, or age (pro-
vided that the Applicant has the capac-
ity to contract); because all or part of 
the Applicant’s income derives from 
any public assistance program; or be-
cause the Applicant has in good faith 
exercised any right under the Con-
sumer Credit Protection Act, 15 U.S.C. 
1601 et seq. 

(c) Civil rights compliance. Recipients 
of grants must comply with the Ameri-
cans with Disabilities Act of 1990, 42 
U.S.C. 12101 et seq., Title VI of the Civil 
Rights Act of 1964, 42 U.S.C. 2000d et 
seq., and Section 504 of the Rehabilita-
tion Act of 1973, 29 U.S.C. 794. This in-
cludes collection and maintenance of 
data on the race, sex, and national ori-
gin of the recipient’s membership/own-
ership and employees. These data must 
be available to conduct compliance re-
views in accordance with 7 CFR 
1901.204. 

(1) Initial compliance reviews will be 
conducted by the Agency prior to funds 
being obligated. 

(2) Grants will require one subse-
quent compliance review following 
project completion. This will occur 
after the last disbursement of grant 
funds has been made. 

(d) Environmental requirements. Ac-
tions taken under this subpart must 
comply with 7 CFR part 1970. Prospec-
tive applicants are advised to contact 
the Agency to determine environ-
mental requirements as soon as prac-
ticable after they decide to pursue any 
form of financial assistance directly or 
indirectly available through the Agen-
cy. 

(1) Any required environmental re-
view must be completed by the Agency 
prior to the Agency obligating any 
funds. 

(2) The Applicant will be notified of 
all specific compliance requirements, 
including, but not limited to, the publi-
cation of public notices, and consulta-
tion with State Historic Preservation 
Offices and the U.S. Fish and Wildlife 
Service. 
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(3) A site visit by the Agency may be 
scheduled, if necessary, to determine 
the scope of the review. 

(e) Discrimination complaints—(1) Who 
may file. Persons or a specific class of 
persons believing they have been sub-
jected to discrimination prohibited by 
this section may file a complaint per-
sonally, or by an authorized represent-
ative with USDA, Director, Office of 
Adjudication, 1400 Independence Ave-
nue SW., Washington, DC 20250. 

(2) Time for filing. A complaint must 
be filed no later than 180 days from the 
date of the alleged discrimination, un-
less the time for filing is extended by 
the designated officials of USDA or 
Rural Development. 

[79 FR 78255, Dec. 29, 2014, as amended at 81 
FR 11052, Mar. 2, 2016] 

§ 4280.109 Ineligible Applicants, bor-
rowers, and owners. 

Applicants, borrowers, and owners 
will be ineligible to receive funds under 
this subpart as discussed in paragraphs 
(a) and (b) of this section. 

(a) If an Applicant, borrower, or 
owner has an outstanding judgment ob-
tained by the U.S. in a Federal Court 
(other than in the United States Tax 
Court), is delinquent in the payment of 
Federal income taxes, or is delinquent 
on a Federal debt, the Applicant, bor-
rower, or owner is not eligible to re-
ceive a grant or guaranteed loan until 
the judgment is paid in full or other-
wise satisfied or the delinquency is re-
solved. 

(b) If an Applicant, borrower, or 
owner is debarred from receiving Fed-
eral assistance, the Applicant, bor-
rower, or owner is not eligible to re-
ceive a grant or guaranteed loan under 
this subpart. 

§ 4280.110 General Applicant, applica-
tion, and funding provisions. 

(a) Satisfactory progress. An Applicant 
that has received one or more grants 
and/or guaranteed loans under this pro-
gram must make satisfactory progress, 
as determined by the Agency, toward 
completion of any previously funded 
projects before the Applicant will be 
considered for subsequent funding. 

(b) Application submittal. Applications 
must be submitted in accordance with 
the provisions of this subpart unless 

otherwise specified in a FEDERAL REG-
ISTER notice. Grant applications, guar-
anteed loan-only applications, and 
combined guaranteed loan and grant 
applications for financial assistance 
under this subpart may be submitted 
at any time. 

(1) Grant applications. Complete grant 
applications will be accepted on a con-
tinuous basis, with awards made based 
on the application’s score and subject 
to available funding. 

(2) Guaranteed loan-only applications. 
Complete guaranteed loan-only appli-
cations will be accepted on a contin-
uous basis, with awards made based on 
the application’s score and subject to 
available funding. Each application 
that is ready for funding and that 
scores at or above the minimum score 
will be competed on a periodic basis, 
with higher scoring applications re-
ceiving priority. Each application 
ready for funding that receives a score 
below the minimum score will be com-
peted in a National Office competition 
at the end of the fiscal year in which 
the application was ready to be com-
peted. 

(3) Combined guaranteed loan and 
grant applications. Applications re-
questing a RES or EEI grant and a 
guaranteed loan under this subpart will 
be accepted on a continuous basis, with 
awards made based on the grant appli-
cation’s score and subject to available 
funding. 

(c) Limit on number of applications. An 
Applicant can apply for only one RES 
project and one EEI project under this 
subpart per Federal Fiscal Year. 

(d) Limit on type of funding requests. 
An Applicant can submit only one type 
of funding request (grant-only, guaran-
teed loan-only, or combined funding) 
for each project under this subpart per 
Federal Fiscal Year. 

(e) Application modification. Once sub-
mitted and prior to Agency award, if 
an Applicant modifies its application, 
the application will be treated as a new 
application. The submission date of 
record for such modified applications 
will be the date the Agency receives 
the modified application, and the appli-
cation will be processed by the Agency 
as a new application under this sub-
part. 
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(f) Incomplete applications. Applicants 
must submit Complete Applications in 
order to be considered for funding. If an 
application is incomplete, the Agency 
will identify those parts of the applica-
tion that are incomplete and return it, 
with a written explanation, to the Ap-
plicant for possible future resubmis-
sion. Upon receipt of a Complete Appli-
cation by the appropriate Agency of-
fice, the Agency will complete its eval-
uation and will compete the applica-
tion in accordance with the procedures 
specified in §§ 4280.121, 4280.179, or 
4280.193 as applicable. 

(g) Application withdrawal. During the 
period between the submission of an 
application and the execution of loan 
and/or grant award documents for an 
application selected for funding, the 
Applicant must notify the Agency, in 
writing, if the project is no longer via-
ble or the Applicant no longer is re-
questing financial assistance for the 
project. When the Applicant notifies 
the Agency, the selection will be re-
scinded and/or the application with-
drawn. 

(h) Technical report. Each technical 
report submitted under this subpart, as 
specified in §§ 4280.117(e), 4280.118(b)(4), 
and 4280.119(b)(3) and 4280.119(b)(4) must 
comply with the provisions specified in 
paragraphs (h)(1) through (3), as appli-
cable, of this section. 

(1) Technical report format and detail. 
The information in the technical re-
port must follow the format specified 
in § 4280.119(b)(3), § 4280.119(b)(4), and 
Appendices A through C of this sub-
part, as applicable. Supporting infor-
mation may be submitted in other for-
mats. Design drawings and process 
flowcharts are encouraged as exhibits. 
In addition, information must be pro-
vided, in sufficient detail, to: 

(i) Allow the Agency to determine 
the technical merit of the Applicant’s 
project under § 4280.116; 

(ii) Allow the calculation of Simple 
Payback as defined in § 4280.103; and 

(iii) Demonstrate that the RES or 
EEI will operate or perform over the 
project’s useful life in a reliable, safe, 
and a cost-effective manner. Such dem-
onstration shall address project design, 
installation, operation, and mainte-
nance. 

(2) Technical report modifications. If a 
technical report is prepared prior to 
the Applicant’s selection of a final de-
sign, equipment vendor, or contractor, 
or other significant decision, it may be 
modified and resubmitted to the Agen-
cy, provided that the overall scope of 
the project is not materially changed 
as determined by the Agency. Changes 
in the technical report may require ad-
ditional environmental documentation 
in accordance with 7 CFR part 1970. 

(3) Hybrid projects. If the application 
is for a Hybrid project, technical re-
ports must be prepared for each tech-
nology that comprises the Hybrid 
project. 

(i) Time limit on use of grant funds. Ex-
cept as provided in paragraph (i)(1) of 
this section, grant funds not expended 
within 2 years from the date the Grant 
Agreement was signed by the Agency 
will be returned to the Agency. 

(1) Time extensions. The Agency may 
extend the 2-year time limit if the 
Agency determines, at its sole discre-
tion, that the grantee is unable to com-
plete the project for reasons beyond 
the grantee’s control. Grantees must 
submit a request for the no-cost exten-
sion no later than 30 days before the 
expiration date of the Grant Agree-
ment. This request must describe the 
extenuating circumstances that were 
beyond their control to complete the 
project for which the grant was award-
ed, and why an approval is in the gov-
ernment’s best interest. 

(2) Return of funds to the agency. 
Funds remaining after grant closeout 
that exceed the amount the grantee is 
entitled to receive under the Grant 
Agreement will be returned to the 
Agency. 

[79 FR 78255, Dec. 29, 2014, as amended at 81 
FR 11052, Mar. 2, 2016] 

§ 4280.111 Notifications. 
(a) Eligibility. If an Applicant and/or 

their application are determined by the 
Agency to be eligible for participation, 
the Agency will notify the Applicant or 
lender, as applicable, in writing. 

(b) Ineligibility. If an Applicant and/or 
their application are determined to be 
ineligible at any time, the Agency will 
inform the Applicant or lender, as ap-
plicable, in writing of the decision, rea-
sons therefore, and any appeal rights. 
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No further processing of the applica-
tion will occur. 

(c) Funding determinations. Each Ap-
plicant and/or lender, as applicable, 
will be notified of the Agency’s deci-
sion on their application. If the Agen-
cy’s decision is not to fund an applica-
tion, the Agency will include in the no-
tification any applicable appeal or re-
view rights. 

RENEWABLE ENERGY SYSTEM AND EN-
ERGY EFFICIENCY IMPROVEMENT 
GRANTS 

§ 4280.112 Applicant eligibility. 
To receive a RES or EEI grant under 

this subpart, an Applicant must meet 
the requirements specified in para-
graphs (a) through (e) of this section. If 
an award is made to an Applicant, that 
Applicant (grantee) must continue to 
meet the requirements specified in this 
section. If the grantee does not, then 
grant funds may be recovered from the 
grantee by the Agency in accordance 
with Departmental Regulations. 

(a) Type of Applicant. The Applicant 
must be an Agricultural Producer or 
Rural Small Business. 

(b) Ownership and control. The Appli-
cant must: 

(1) Own or be the prospective owner 
of the project; and 

(2) Own or control the site for the 
project described in the application at 
the time of application and, if an award 
is made, for the useful life of the 
project as described in the Grant 
Agreement. 

(c) Revenues and expenses. The Appli-
cant must have available at the time of 
application satisfactory sources of rev-
enue in an amount sufficient to provide 
for the operation, management, main-
tenance, and any debt service of the 
project for the useful life of the 
project. In addition, the Applicant 
must control the revenues and ex-
penses of the project, including its op-
eration and maintenance, for which the 
assistance is sought. Notwithstanding 
the provisions of this paragraph, the 
Applicant may employ a Qualified Con-
sultant under contract to manage reve-
nues and expenses of the project and its 
operation and/or maintenance. 

(d) Legal authority and responsibility. 
Each Applicant must have the legal au-

thority necessary to apply for and 
carry out the purpose of the grant. 

(e) Universal identifier and System for 
Awards Management (SAM). Unless ex-
empt under 2 CFR 25.110, the Applicant 
must: 

(1) Be registered in the SAM prior to 
submitting an application; 

(2) Maintain an active SAM registra-
tion with current information at all 
times during which it has an active 
Federal award or an application under 
consideration by the Agency; and 

(3) Provide its Dun and Bradstreet 
Data Universal Numbering System 
(DUNS) number in each application it 
submits to the Agency. Generally, the 
DUNS number is included on Standard 
Form–424, ‘‘Application for Federal As-
sistance’’. 

§ 4280.113 Project eligibility. 
For a project to be eligible to receive 

a RES or EEI grant under this subpart, 
the proposed project must meet each of 
the requirements specified in para-
graphs (a) through (f) of this section. 

(a) Be for: 
(1) The purchase of a new RES; 
(2) The purchase of a Refurbished 

RES; 
(3) The Retrofitting of an existing 

RES; or 
(4) Making EEI that will use less en-

ergy on an annual basis than the origi-
nal building and/or equipment that it 
will improve or replace as dem-
onstrated in an Energy Assessment or 
Energy Audit as applicable. 

(i) Types of improvements. Eligible EEI 
include, but are not limited to: 

(A) Efficiency improvements to exist-
ing RES and 

(B) Construction of a new energy effi-
cient building only when the building 
is used for the same purpose as the ex-
isting building, and, based on an En-
ergy Assessment or Energy Audit, as 
applicable, it will be more cost effec-
tive to construct a new building and 
will use less energy on annual basis 
than improving the existing building. 

(ii) Subsequent Energy Efficiency Im-
provements. A proposed EEI that re-
places or duplicates an EEI previously 
funded under this subpart may or may 
not be eligible for funding. 

(A) If the proposed EEI would replace 
or duplicate the same EEI that had 
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previously received funds under this 
subpart prior to the end of the useful 
life, as specified in the Grant Agree-
ment, of that same EEI, then the pro-
posed improvement, even if it is more 
energy efficient than the previously 
funded improvement, is ineligible. Ex-
ample: An Applicant received a REAP 
grant to replace an exhaust fan (ex-
haust fan A) in a barn with a more en-
ergy efficient exhaust fan (exhaust fan 
B) with an expected useful life of 15 
years, as specified in the Grant Agree-
ment. If the Applicant decides to re-
place exhaust fan B after 8 years (i.e., 
before it has reached the end of its use-
ful life as specified it the Grant Agree-
ment), an application for exhaust fan C 
to replace exhaust fan B would be ineli-
gible for funding under this subpart 
even if exhaust fan C is more energy ef-
ficient than exhaust fan B. 

(B) If the proposed EEI would replace 
or duplicate the same EEI that had 
previously received funds under this 
subpart at or after the end of the useful 
life, as specified in the Grant Agree-
ment, of that same EEI, then the pro-
posed improvement is eligible for fund-
ing under this subpart provided it is 
more energy efficient than the pre-
viously funded improvement. If the 
proposed EEI is not more energy effi-
cient than the previously funded im-
provement, then it is not eligible for 
funding under this subpart. 

(b) Be for a Commercially Available 
technology; 

(c) Have technical merit, as deter-
mined using the procedures specified in 
§ 4280.116; and 

(d) Be located in a Rural Area in a 
State if the type of Applicant is a 
Rural Small Business, or in a Rural or 
non-Rural Area in a State if the type of 
Applicant is an Agricultural Producer. 
If the Agricultural Producer’s oper-
ation is in a non-Rural Area, then the 
application can only be for RES or EEI 
on components that are directly re-
lated to and their use and purpose is 
limited to the agricultural production 
operation, such as vertically integrated 
operations, and are part of and co-lo-
cated with the agricultural production 
operation. 

(e) For an RES project in which a 
residence is closely associated with and 
shares an energy metering device with 

a Rural Small Business, where the resi-
dence is located at the place of busi-
ness, or agricultural operation, the ap-
plication is eligible if the applicant can 
document that one of the options speci-
fied in paragraphs (e)(1) through (3) of 
this section is met: 

(1) Installation of a second meter (or 
similar device) that results in all of the 
energy generated by the RES being 
used for non-residential energy usage; 

(2) Certification is provided in the ap-
plication that any excess power gen-
erated by the RES will be sold to the 
grid and will not be used by the Appli-
cant for residential purposes; or 

(3) Demonstration that 51 percent or 
greater of the energy to be generated 
will benefit the Rural Small Business 
or agricultural operation. The Appli-
cant must provide documentation that 
includes, but is not limited to, the fol-
lowing: 

(i) A Renewable Energy Site Assess-
ment; or 

(ii) The amount of energy that is 
used by the residence and the amount 
that is used by the Rural Small Busi-
ness or agricultural operation. Provide 
documentation, calculations, etc. to 
support the breakout of energy 
amounts. The Agency may request ad-
ditional data to determine residential 
versus business operation usage; and 

(iii) The actual percentage of energy 
determined to benefit the Rural Small 
Business or agricultural operation will 
be the basis to determine eligible 
project costs. 

(f) The Applicant is cautioned 
against taking any actions or incurring 
any obligations prior to the Agency 
completing the environmental review 
that would either limit the range of al-
ternatives to be considered or that 
would have an adverse effect on the en-
vironment, such as the initiation of 
construction. If the Applicant takes 
any such actions or incurs any such ob-
ligations, it could result in project in-
eligibility. 

§ 4280.114 RES and EEI grant funding. 

(a) Grant amounts. The amount of 
grant funds that will be made available 
to an eligible RES or EEI project under 
this subpart will not exceed 25 percent 
of Eligible Project Costs. Eligible 
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Project Costs are specified in para-
graph (c) of this section. 

(1) Minimum request. Unless otherwise 
specified in a FEDERAL REGISTER no-
tice, the minimum request for a RES 
grant application is $2,500 and the min-
imum request for an EEI grant applica-
tion is $1,500. 

(2) Maximum request. Unless otherwise 
specified in a FEDERAL REGISTER no-
tice, the maximum request for a RES 
grant application is $500,000 and the 
maximum request for an EEI grant ap-
plication is $250,000. 

(3) Maximum grant assistance. Unless 
otherwise specified in a FEDERAL REG-
ISTER notice, the maximum amount of 
grant assistance to one individual or 
entity under this subpart will not ex-
ceed $750,000 per Federal Fiscal Year. 

(b) Matching funds and other funds. 
The Applicant is responsible for secur-
ing the remainder of the Total Project 
Costs not covered by grant funds. 

(1) Without specific statutory author-
ity, other Federal grant funds cannot 
be used to meet the Matching Funds 
requirement. A copy of the statutory 
authority must be provided to the 
Agency to verify if the other Federal 
grant funds can be used to meet the 
Matching Funds requirement under 
this subpart. 

(2) Passive third-party equity con-
tributions are acceptable for RES 
projects, including equity raised from 
the sale of Federal tax credits. 

(c) Eligible Project Costs. Eligible 
Project Costs are only those costs in-
curred after a Complete Application 
has been received by the Agency and 
are associated with the items identi-
fied in paragraphs (c)(1) through (6) of 
this section. Each item identified in 
paragraphs (c)(1) through (6) of this 
section is only an Eligible Project Cost 
if it is directly related to and its use 
and purpose is limited to the RES or 
EEI. 

(1) Purchase and installation of new 
or Refurbished equipment. 

(2) Construction, Retrofitting, re-
placement, and improvements. 

(3) EEI identified in the applicable 
Energy Assessment or Energy Audit. 

(4) Fees for construction permits and 
licenses. 

(5) Professional service fees for Quali-
fied Consultants, contractors, install-
ers, and other third-party services. 

(6) For an eligible RES in which a 
residence is closely associated with the 
Rural Small Business or agricultural 
operation the installation of a second 
meter to separate the residence from 
the portion of the project that benefits 
the Rural Small Business or agricul-
tural operation, as applicable. 

(d) Ineligible project costs. Ineligible 
project costs for RES and EEI projects 
include, but are not limited to: 

(1) Agricultural tillage equipment, 
Used Equipment, and vehicles; 

(2) Residential RES or EEI projects; 
(3) Construction or equipment costs 

that would be incurred regardless of 
the installation of a RES or EEI shall 
not be included as an Eligible Project 
Costs. For example, the foundation for 
a building where a RES is being in-
stalled, storage only grains bins con-
nected to drying systems, and the roof-
ing of a building where solar panels are 
being attached; 

(4) Business operations that derive 
more than 10 percent of annual gross 
revenue (including any lease income 
from space or machines) from gambling 
activity, excluding State or Tribal-au-
thorized lottery proceeds, as approved 
by the Agency, conducted for the pur-
pose of raising funds for the approved 
project; 

(5) Business operations deriving in-
come from activities of a sexual nature 
or illegal activities; 

(6) Lease payments; 
(7) Any project that creates a conflict 

of interest or an appearance of a con-
flict of interest as provided in § 4280.106; 

(8) Funding of political or lobbying 
activities; and 

(9) To pay off any Federal direct or 
guaranteed loans or other Federal 
debts. 

(e) Award amount considerations. In 
determining the amount of a RES or 
EEI grant awarded, the Agency will 
take into consideration the following 
six criteria: 

(1) The type of RES to be purchased; 
(2) The estimated quantity of energy 

to be generated by the RES; 
(3) The expected environmental bene-

fits of the RES; 
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(4) The quantity of energy savings ex-
pected to be derived from the activity, 
as demonstrated by an Energy Audit; 

(5) The estimated period of time for 
the energy savings generated by the ac-
tivity to equal the cost of the activity; 
and 

(6) The expected energy efficiency of 
the RES. 

§ 4280.115 Grant applications—general. 
(a) General. Separate applications 

must be submitted for RES and EEI 
projects. An original of each applica-
tion is required. 

(b) Application content. Applications 
for RES projects or EEI projects must 
contain the information specified in 
§ 4280.117 unless the requirements of ei-
ther § 4280.118(a) or § 4280.119(a) are met. 
If the requirements of § 4280.118(a) are 
met, the application may contain the 
information specified in § 4280.118(b). If 
the requirements of § 4280.119(a) are 
met, the application may contain the 
information specified in § 4280.119(b). 

(c) Evaluation of applications. The 
Agency will evaluate each RES and 
EEI grant application and make a de-
termination as to whether: 

(1) The application is complete, as 
defined in § 4280.103; 

(2) The Applicant is eligible accord-
ing to § 4280.112; 

(3) The project is eligible according 
to § 4280.113; and 

(4) The proposed project has tech-
nical merit as determined under 
§ 4280.116. 

§ 4280.116 Determination of technical 
merit. 

The Agency will determine the tech-
nical merit of all proposed projects for 
which Complete Applications are sub-
mitted under §§ 4280.117, 4280.118, and 
4280.119 under this subpart using the 
procedures specified in this section. 
Only projects that have been deter-
mined by the Agency to have technical 
merit are eligible for funding under 
this subpart. 

(a) General. The Agency will use the 
information provided in the Appli-
cant’s technical report to determine 
whether or not the project has tech-
nical merit. In making this determina-
tion, the Agency may engage the serv-
ices of other Government agencies or 

other recognized industry experts in 
the applicable technology field, at its 
discretion, to evaluate and rate the 
technical report. For guaranteed loan- 
only applications that are purchasing 
an existing RES, the technical report 
requirements can be provided in the 
technical feasibility section of the Fea-
sibility Study, instead of completing 
separate technical report. 

(b) Technical report areas. The areas 
that the Agency will evaluate in the 
technical reports when making the 
technical merit determination are 
specified in paragraphs (b)(1) through 
(5) of this section. 

(1) EEI whose total project costs are 
$80,000 or less. The following areas will 
be evaluated in making the technical 
merit determination: 

(i) Project description; 
(ii) Qualifications of EEI provider(s); 

and 
(iii) Energy Assessment (or EA if ap-

plicable). 
(2) RES whose total project costs are 

$80,000 or less. The following areas will 
be evaluated in making the technical 
merit determination: 

(i) Project description; 
(ii) Resource assessment; 
(iii) Project economic assessment; 

and 
(iv) Qualifications of key service pro-

viders. 
(3) EEI whose total project costs are 

greater than $80,000. The following areas 
will be evaluated in making the tech-
nical merit determination: 

(i) Project information; 
(ii) Energy Assessment or EA as ap-

plicable; and 
(iii) Qualifications of the contractor 

or installers. 
(4) RES whose total project costs are 

less than $200,000, but more than $80,000. 
The following areas will be evaluated 
in making the technical merit deter-
mination: 

(i) Project description; 
(ii) Resource assessment; 
(iii) Project economic assessment; 
(iv) Project construction and equip-

ment; and 
(v) Qualifications of key service pro-

viders. 
(5) RES whose total project costs are 

$200,000 and greater. The following areas 
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will be evaluated in making the tech-
nical merit determination: 

(i) Qualifications of the project team; 
(ii) Agreements and permits; 
(iii) Resource assessment; 
(iv) Design and engineering; 
(v) Project development; 
(vi) Equipment procurement and in-

stallation; and 
(vii) Operations and maintenance. 
(c) Pass/fail assignments. The Agency 

will assign each area of the technical 
report, as specified in paragraph (b) of 
this section, a ‘‘pass’’ or ‘‘fail.’’ An 
area will receive a ‘‘pass’’ if the infor-
mation provided for the area has no 
weaknesses and meets or exceeds any 
requirements specified for the area. 
Otherwise, the area will receive a fail. 

(d) Determination. The Agency will 
compile the results for each area of the 
technical report to determine how to 
further process an application. 

(1) A project whose technical report 
receives a ‘‘pass’’ in each of the appli-
cable technical report areas will be 
considered to have ‘‘technical merit’’ 
and is eligible for further consideration 
for funding. 

(2) A project whose technical report 
receives a ‘‘fail’’ in any one technical 
report area will be considered to be 
without technical merit and is not be 
eligible for funding. 

§ 4280.117 Grant Applications for RES 
and EEI projects with total project 
costs of $200,000 and greater. 

Grant applications for RES and EEI 
projects with Total Project Costs of 
$200,000 and Greater must provide the 
information specified in this section. 
This information must be presented in 
the order shown in paragraphs (a) 
through (f), as applicable, of this sec-
tion. Each Applicant is encouraged, but 
is not required, to self-score the project 
using the evaluation criteria in 
§ 4280.120 and to submit with their ap-
plication the total score, including ap-
propriate calculations and attached 
documentation or specific cross-ref-
erences to information elsewhere in the 
application. 

(a) Forms and certifications. Each ap-
plication must contain the forms and 
certifications specified in paragraphs 
(a)(1) through (9), as applicable, of this 
section, except that paragraph (a)(4). 

(1) Form SF–424. 
(2) Form SF–424C, ‘‘Budget Informa-

tion-Construction Programs.’’ 
(3) Form SF–424D, ‘‘Assurances-Con-

struction Programs.’’ 
(4) Identify the ethnicity, race, and 

gender of the applicant. This informa-
tion is optional and is not required for 
a Complete Application. 

(5) Environmental documentation in 
accordance with 7 CFR part 1970. The 
Applicant should contact the Agency 
to determine what documentation is 
required to be provided. 

(6) The Applicant must identify 
whether or not the Applicant has a 
known relationship or association with 
an Agency employee. If there is a 
known relationship, the Applicant 
must identify each Agency employee 
with whom the Applicant has a known 
relationship. 

(7) Certification that the Applicant is 
a legal entity in good standing (as ap-
plicable), and operating in accordance 
with the laws of the State(s) or Tribe 
where the Applicant has a place of 
business. 

(8) Certification by the Applicant 
that the equipment required for the 
project is available, can be procured 
and delivered within the proposed 
project development schedule, and will 
be installed in conformance with man-
ufacturer’s specifications and design 
requirements. This would not be appli-
cable when equipment is not part of 
the project. 

(9) Certification by the Applicant 
that the project will be constructed in 
accordance with applicable laws, regu-
lations, agreements, permits, codes, 
and standards. 

(b) Applicant information. Provide in-
formation specified in paragraphs (b)(1) 
through (4) of this section to allow the 
Agency to determine the eligibility of 
the Applicant. 

(1) Type of Applicant. Demonstrate 
that the Applicant meets the definition 
of Agricultural Producer or Rural 
Small Business, including appropriate 
information necessary to demonstrate 
that the Applicant meets the Agricul-
tural Producer’s percent of gross in-
come derived from agricultural oper-
ations or the Rural Small Business’ 
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size, as applicable, requirements iden-
tified in these definitions. Include a de-
scription of the Applicant’s farm/ranch/ 
business operation. 

(i) Rural Small Business Applicants. 
Identify the primary North American 
Industry Classification System 
(NAICS) code applicable to the Appli-
cant’s business concern. Provide suffi-
cient information to determine total 
Annual Receipts and number of em-
ployees of the business concern and 
any parent, subsidiary, or affiliate to 
demonstrate that the Applicant meets 
the definition of Small Business ac-
cording to the time frames specified 
below. 

(A) For Applicant business concerns, 
parents, subsidiaries, and affiliates 
that have been in operation for 36 
months or more, provide Annual Re-
ceipts information for the 36 months 
and the number of employees for the 12 
months preceding the date the applica-
tion is submitted. 

(B) For Applicant business concerns, 
parents, subsidiaries, and affiliates 
that have been in operation for less 
than 36 months but for at least 12 
months, provide Annual Receipts and 
the number of employees for as long as 
the business concern, parent, sub-
sidiary, or affiliate has been in oper-
ation. 

(C) For Applicant business concerns, 
parents, subsidiaries, and affiliates 
that have been in operation for less 
than 12 months, provide Annual Re-
ceipts and number of employees projec-
tions for the applicable entity based 
upon a typical operating year for a 3- 
year time period. 

(ii) Agricultural Producer Applicants. 
Provide the gross market value of the 
Applicant’s agricultural products, 
gross agricultural income of the Appli-
cant, and gross nonfarm income of the 
Applicant according to the Annual Re-
ceipts time frames specified in para-
graphs (b)(1)(i)(A) through (C) of this 
section, as applicable to the length of 
time that Applicant’s agricultural op-
eration has been in operation. 

(2) Applicant description. Describe the 
ownership of the Applicant, including 
the following information if applicable. 

(i) Ownership and control. Describe 
how the Applicant meets the ownership 
and control requirements. 

(ii) Affiliated companies. For entities 
(e.g., corporate parents, affiliates, sub-
sidiaries), provide a list of the indi-
vidual owners with their contact infor-
mation of those entities. Describe the 
relationship between the Applicant and 
these other entities, including manage-
ment and products exchanged. 

(3) Financial information. Financial 
information is required on the total op-
eration of the Agricultural Producer/ 
Rural Small Business and its parent, 
subsidiary, or affiliates. All informa-
tion submitted under this paragraph 
must be substantiated by authoritative 
records. 

(i) Historical financial statements. Pro-
vide historical financial statements 
prepared in accordance with Generally 
Accepted Accounting Practices (GAAP) 
for the past 3 years, including income 
statements and balance sheets. If Agri-
cultural Producers are unable to 
present this information in accordance 
with GAAP, they may instead present 
financial information in the format 
that is generally required by commer-
cial agriculture lenders. For a Rural 
Small Business or Agricultural Pro-
ducer that has been in operation for 
less than 3 years, provide income state-
ments and balance sheets for as long as 
the business operation has been in ex-
istence. 

(ii) Current balance sheet and income 
statement. Provide a current balance 
sheet and income statement prepared 
in accordance with GAAP and dated 
within 90 days of the application. Agri-
cultural Producers can present finan-
cial information in the format that is 
generally required by commercial agri-
culture lenders. 

(iii) Pro forma financial statements. 
Provide pro forma balance sheet at 
start-up of the Agricultural Producer’s/ 
Rural Small Business’ business oper-
ation that reflects the use of the loan 
proceeds or grant award; and 3 addi-
tional years, indicating the necessary 
start-up capital, operating capital, and 
short-term credit; and projected cash 
flow and income statements for 3 years 
supported by a list of assumptions 
showing the basis for the projections. 

(4) Previous grants and loans. State 
whether the Applicant has received any 
grants and/or loans under this subpart. 
If the Applicant has, identify each such 

VerDate Sep<11>2014 09:11 Apr 13, 2017 Jkt 241026 PO 00000 Frm 00833 Fmt 8010 Sfmt 8010 Y:\SGML\241026.XXX 241026pm
an

gr
um

 o
n 

D
S

K
3G

D
R

08
2P

R
O

D
 w

ith
 C

F
R



824 

7 CFR Ch. XLII (1–1–17 Edition) § 4280.118 

grant and/or loan and describe the 
progress the Applicant has made on 
each project for which the grant and/or 
loan was received, including projected 
schedules and actual completion dates. 

(c) Project information. Provide infor-
mation concerning the proposed 
project as a whole and its relationship 
to the Applicant’s operations, includ-
ing the following: 

(1) Identification as to whether the 
project is for a RES or an EEI project. 
Include a description and the location 
of the project. 

(2) A description of the process that 
will be used to conduct all procurement 
transactions to demonstrate compli-
ance with § 4280.124(a)(1). 

(3) Describe how the proposed project 
will have a positive effect on resource 
conservation (e.g., water, soil, forest), 
public health (e.g., potable water, air 
quality), and the environment (e.g., 
compliance with the U.S. Environ-
mental Protection Agency’s (EPA) re-
newable fuel standard(s), greenhouse 
gases, emissions, particulate matter). 

(4) Identify the amount of funds and 
the source(s) the Applicant is pro-
posing to use for the project. Provide 
written commitments for funds at the 
time the application is submitted to 
receive points under this scoring cri-
terion. 

(i) If financial resources come from 
the Applicant, the Applicant must sub-
mit documentation in the form of a 
bank statement that demonstrates 
availability of funds. 

(ii) If a third party is providing finan-
cial assistance, the Applicant must 
submit a commitment letter signed by 
an authorized official of the third 
party. The letter must be specific to 
the project, identify the dollar amount 
and any applicable rates and terms. If 
the third party is a bank, a letter-of-in-
tent, pre-qualification letter, subject 
to bank approval, or other under-
writing requirements or contingencies 
are not acceptable. An acceptable con-
dition may be based on the receipt of 
the REAP grant or an appraisal. 

(d) Feasibility Study. If the applica-
tion is for a RES project with Total 
Project Costs of $200,000 and Greater, a 
Feasibility Study must be submitted. 
The Feasibility Study must be con-
ducted by a Qualified Consultant. 

(e) Technical report. Each application 
must contain a technical report pre-
pared in accordance with § 4280.110(h) 
and Appendix A or C, as applicable, of 
this subpart. 

(f) Construction planning and per-
forming development. Each application 
submitted must be in accordance with 
§ 4280.124 for planning, designing, bid-
ding, contracting, and constructing 
RES and EEI projects as applicable. 

[79 FR 78255, Dec. 29, 2014, as amended at 81 
FR 11052, Mar. 2, 2016] 

§ 4280.118 Grant applications for RES 
and EEI Projects with total project 
costs of less than $200,000, but more 
than $80,000. 

Grant applications for RES and EEI 
projects with Total Project Costs of 
less than $200,000, but more than 
$80,000, may provide the information 
specified in this section or, if the Ap-
plicant elects to do so, the information 
specified in § 4280.117. In order to sub-
mit an application under this section, 
the criteria specified in paragraph (a) 
of this section must be met. The con-
tent for applications submitted under 
this section is specified in paragraph 
(b) of this section. Unless otherwise 
specified in this subpart, the construc-
tion planning and performing develop-
ment procedures and the payment 
process that will be used for awards for 
applications submitted under this sec-
tion are specified in paragraphs (c) and 
(d), respectively, of this section. 

(a) Criteria for submitting applications 
for projects with total project costs of less 
than $200,000, but more than $80,000. In 
order to submit an application under 
this section, each of the conditions 
specified in paragraphs (a)(1) through 
(7) of this section must be met. 

(1) The Applicant must be eligible in 
accordance with § 4280.112. 

(2) The project must be eligible in ac-
cordance with § 4280.113. 

(3) Total Project Costs must be less 
than $200,000, but more than $80,000. 

(4) Construction planning and per-
forming development must be per-
formed in compliance with paragraph 
(c) of this section. The Applicant or the 
Applicant’s prime contractor assumes 
all risks and responsibilities of project 
development. 
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(5) The Applicant or the Applicant’s 
prime contractor is responsible for all 
interim financing, including during 
construction. 

(6) The Applicant agrees not to re-
quest reimbursement from funds obli-
gated under this program until after 
project completion and is operating in 
accordance with the information pro-
vided in the application for the project. 

(7) The Applicant must maintain in-
surance as required under § 4280.122(b), 
except business interruption insurance 
is not required. 

(b) Application content. Applications 
submitted under this section must con-
tain the information specified in para-
graphs (b)(1) through (4) of this section 
and must be presented in the same 
order. Each Applicant is encouraged, 
but is not required, to self-score the 
project using the evaluation criteria in 
§ 4280.120 and to submit with their ap-
plication the total score, including ap-
propriate calculations and attached 
documentation or specific cross-ref-
erences to information elsewhere in the 
application. 

(1) Forms and certifications. The appli-
cation must contain the items identi-
fied in § 4280.117(a). In addition, the Ap-
plicant must submit a certification 
that the Applicant meets each of the 
criteria for submitting an application 
under this section as specified in para-
graph (a) of this section. 

(2) Applicant information. The applica-
tion must contain the items identified 
in § 4280.117(b), except that the informa-
tion specified in § 4280.117(b)(3) is not 
required. 

(3) Project information. The applica-
tion must contain the items identified 
in § 4280.117(c). 

(4) Technical report. Each application 
must contain a technical report in ac-
cordance with § 4280.110(h) and Appen-
dix A or B, as applicable, of this sub-
part. 

(c) Construction planning and per-
forming development. Applicants submit-
ting applications under this section 
must comply with the requirements 
specified in paragraphs (c)(1) through 
(3) of this section for construction 
planning and performing development. 

(1) General. Paragraphs (a)(1), (2), and 
(4) of § 4280.124 apply. 

(2) Small acquisition and construction 
procedures. Small acquisition and con-
struction procedures are those rel-
atively simple and informal procure-
ment methods that are sound and ap-
propriate for a procurement of services, 
equipment, and construction of a RES 
or EEI project with a Total Project 
Cost of not more than $200,000. The Ap-
plicant is solely responsible for the 
execution of all contracts under this 
procedure, and Agency review and ap-
proval is not required. 

(3) Contractor forms. Applicants must 
have each contractor sign, as applica-
ble: 

(i) Form RD 400–6, ‘‘Compliance 
Statement,’’ for contracts exceeding 
$10,000; and 

(ii) Form AD–1048, ‘‘Certification Re-
garding Debarment, Suspension, Ineli-
gibility and Voluntary Exclusion— 
Lower Tier Covered Transactions,’’ for 
contracts exceeding $25,000. 

(d) Payment process for applications for 
res and eei projects with total project costs 
of less than $200,000, but more than 
$80,000. (1) Upon completion of the 
project, the grantee must submit to 
the Agency a copy of the contractor’s 
certification of final completion for the 
project and a statement that the grant-
ee accepts the work completed. At its 
discretion, the Agency may require the 
Applicant to have an Inspector certify 
that the project is constructed and in-
stalled correctly. 

(2) The RES or EEI project must be 
constructed, installed, and operating as 
described in the technical report prior 
to disbursement of funds. For RES, the 
system must be operating at the steady 
state operating level described in the 
technical report for a period of not less 
than 30 days, unless this requirement is 
modified by the Agency, prior to dis-
bursement of funds. Any modification 
to the 30-day steady state operating 
level requirement will be based on the 
Agency’s review of the technical report 
and will be incorporated into the Let-
ter of Conditions. 

(3) Prior to making payment, the 
Agency will be provided with Form RD 
1924–9, ‘‘Certificate of Contractor’s Re-
lease,’’ and Form RD 1924–10, ‘‘Release 
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by Claimants,’’ or similar forms, exe-
cuted by all persons who furnished ma-
terials or labor in connection with the 
contract. 

§ 4280.119 Grant applications for res 
and eei projects with total project 
costs of $80,000 or less. 

Grant applications for RES and EEI 
projects with Total Project Costs of 
$80,000 or less must provide the infor-
mation specified in this section or, if 
the Applicant elects to do so, the infor-
mation specified in either §§ 4280.117 or 
4280.118. In order to submit an applica-
tion under this section, the criteria 
specified in paragraph (a) of this sec-
tion must be met. The content for ap-
plications submitted under this section 
is specified in paragraph (b) of this sec-
tion. Unless otherwise specified in this 
subpart, the construction planning and 
performing development procedures 
and the payment process that will be 
used for awards for applications sub-
mitted under this section are specified 
in paragraphs (c) and (d), respectively, 
of this section. 

(a) Criteria for submitting applications 
for RES and EEI projects with total 
project costs of $80,000 or less. In order to 
submit an application under this sec-
tion, each of the conditions specified in 
paragraphs (a)(1) through (7) of this 
section must be met. 

(1) The Applicant must be eligible in 
accordance with § 4280.112. 

(2) The project must be eligible in ac-
cordance with § 4280.113. 

(3) Total Project Costs must be 
$80,000 or less. 

(4) Construction planning and per-
forming development must be per-
formed in compliance with paragraph 
(c) of this section. The Applicant or the 
Applicant’s prime contractor assumes 
all risks and responsibilities of project 
development. 

(5) The Applicant or the Applicant’s 
prime contractor is responsible for all 
interim financing, including during 
construction. 

(6) The Applicant agrees not to re-
quest reimbursement from funds obli-
gated under this program until after 
the project has been completed and is 
operating in accordance with the infor-
mation provided in the application for 
the project. 

(7) The Applicant must maintain in-
surance as required under § 4280.122(b), 
except business interruption insurance 
is not required. 

(b) Application content. Applications 
submitted under this section must con-
tain the information specified in para-
graphs (b)(1) through (4), as applicable, 
of this section and must be presented 
in the same order. Each Applicant is 
encouraged, but is not required, to self- 
score the project using the evaluation 
criteria in § 4280.120 and to submit with 
their application the total score, in-
cluding appropriate calculations and 
attached documentation or specific 
cross-references to information else-
where in the application. 

(1) Forms and certifications. Each ap-
plication must contain the forms and 
certifications specified in paragraphs 
(b)(1)(i) through (ix), as applicable, of 
this section except that paragraph 
(b)(1)(iv) is optional. 

(i) Form SF–424. 
(ii) Form SF–424C. 
(iii) Form SF–424D. 
(iv) Identify the ethnicity, race, and 

gender of the applicant. This informa-
tion is optional and is not required for 
a Complete Application. 

(v) Environmental documentation in 
accordance with 7 CFR part 1970. The 
Applicant should contact the Agency 
to determine what documentation is 
required to be provided. 

(vi) Certification by the Applicant 
that: 

(A) The Applicant meets each of the 
Applicant eligibility criteria found in 
§ 4280.112; 

(B) The proposed project meets each 
of the project eligibility requirements 
found in § 4280.113; 

(C) The design, engineering, testing, 
and monitoring will be sufficient to 
demonstrate that the proposed project 
will meet its intended purpose; 

(D) The equipment required for the 
project is available, can be procured 
and delivered within the proposed 
project development schedule, and will 
be installed in conformance with man-
ufacturer’s specifications and design 
requirements. This would not be appli-
cable when equipment is not part of 
the project; 
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(E) The project will be constructed in 
accordance with applicable laws, regu-
lations, agreements, permits, codes, 
and standards; 

(F) The Applicant meets the criteria 
for submitting an application for 
projects with Total Project Costs of 
$80,000 or less; 

(G) The Applicant will abide by the 
open and free competition require-
ments in compliance with 
§ 4280.124(a)(1); and 

(H) For Bioenergy Projects, any and 
all woody biomass feedstock from Na-
tional Forest System land or public 
lands cannot be otherwise used as a 
higher value wood-based product. 

(vii) State whether the Applicant has 
received any grants and/or loans under 
this subpart. If the Applicant has, iden-
tify each such grant and/or loan and 
describe the progress the Applicant has 
made on each project for which the 
grant and/or loan was received, includ-
ing projected schedules and actual 
completion dates. 

(viii) The Applicant must identify 
whether or not the Applicant has a 
known relationship or association with 
an Agency employee. If there is a 
known relationship, the Applicant 
must identify each Agency employee 
with whom the Applicant has a known 
relationship. 

(ix) The Applicant is a legal entity in 
good standing (as applicable), and oper-
ating in accordance with the laws of 
the state(s) or Tribe where the Appli-
cant has a place of business. 

(2) General. For both RES and EEI 
project applications: 

(i) Identify whether the project is for 
a RES or an EEI project; 

(ii) Identify the primary NAICS code 
applicable to the Applicant’s operation 
if known or a description of the oper-
ation in enough detail for the Agency 
to determine the primary NAICS code; 

(iii) Describe in detail or document 
how the proposed project will have a 
positive effect on resource conserva-
tion (e.g., water, soil, forest), public 
health (e.g., potable water, air quality), 
and the environment (e.g., compliance 
with the EPA’s renewable fuel stand-
ard(s), greenhouse gases, emissions, 
particulate matter); and 

(iv) Identify the amount of Matching 
Funds and other funds and the 

source(s) the Applicant is proposing to 
use for the project. In order to receive 
points under this scoring criterion, 
written commitments for funds (e.g., a 
Letter of Commitment, bank state-
ment) must be submitted when the ap-
plication is submitted. 

(A) If financial resources come from 
the Applicant, the Applicant must sub-
mit documentation in the form of a 
bank statement that demonstrates 
availability of funds. 

(B) If a third party is providing finan-
cial assistance, the Applicant must 
submit a commitment letter signed by 
an authorized official of the third 
party. The letter must be specific to 
the project, identify the dollar amount 
and any applicable rates and terms. If 
the third party is a bank, a letter-of-in-
tent, pre-qualification letter, subject 
to bank approval, or other under-
writing requirements or contingencies 
are not acceptable. An acceptable con-
dition may be based on the receipt of 
the REAP grant or an appraisal. 

(3) Technical report for EEI. Each EEI 
application submitted under this sec-
tion must include a technical report in 
accordance with § 4280.110(h) and para-
graphs (b)(3)(i) through (iv) of this sec-
tion. 

(i) Project description. Provide a de-
scription of the proposed EEI, includ-
ing its intended purpose and how it 
meets the requirements for being Com-
mercially Available. 

(ii) Qualifications of EEI provider(s). 
Provide a resume or other evidence of 
the contractor or installer’s qualifica-
tions and experience with the proposed 
EEI technology. Any contractor or in-
staller with less than 2 years of experi-
ence may be required to provide addi-
tional information in order for the 
Agency to determine if they are a 
qualified installer/contractor. 

(iii) Energy assessment. Provide a copy 
of the Energy Assessment (or Energy 
Audit) performed for the project as re-
quired under Section C of Appendix A 
to this subpart and the qualifications 
of the individual or entity which com-
pleted the Energy Assessment. 

(iv) Simple Payback. Provide an esti-
mate of Simple Payback, including all 
calculations, documentation, and any 
assumptions. 
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(4) Technical report for RES. Each RES 
application submitted under this sec-
tion must include a technical report in 
accordance with § 4280.110(h) and para-
graphs (b)(4)(i) through (iv) of this sec-
tion. 

(i) Project description. Provide a de-
scription of the project, including its 
intended purpose and a summary of 
how the project will be constructed and 
installed, and how it meets the defini-
tion of Commercially Available. Iden-
tify the project’s location and describe 
the project site. 

(ii) Resource assessment. Describe the 
quality and availability of the renew-
able resource to the project. Identify 
the amount of Renewable Energy that 
will be generated once the proposed 
system is operating at its steady state 
operating level. 

(iii) Project economic assessment. De-
scribe the projected financial perform-
ance of the proposed project. The de-
scription must address Total Project 
Costs, energy savings, and revenues, in-
cluding applicable investment and 
other production incentives accruing 
from government entities. Revenues to 
be considered shall accrue from the 
sale of energy, offset or savings in en-
ergy costs, and byproducts. Provide an 
estimate of Simple Payback, including 
all calculations, documentation, and 
any assumptions. 

(iv) Qualifications of key service pro-
viders. Describe the key service pro-
viders, including the number of similar 
systems installed and/or manufactured, 
professional credentials, licenses, and 
relevant experience. If specific num-
bers are not available for similar sys-
tems, you may submit an estimation of 
the number of similar systems. 

(c) Construction planning and per-
forming development for applications sub-
mitted under this section. All Applicants 
submitting applications under this sec-
tion must comply with the require-
ments specified in paragraphs (c)(1) 
through (3) of this section for construc-
tion planning and performing develop-
ment. 

(1) General. Paragraphs (a)(1), (2), and 
(4) of § 4280.124 apply. 

(2) Small acquisition and construction 
procedures. Small acquisition and con-
struction procedures are those rel-
atively simple and informal procure-

ment methods that are sound and ap-
propriate for a procurement of services, 
equipment and construction of a RES 
or EEI project with a Total Project 
Cost of not more than $80,000. The Ap-
plicant is solely responsible for the 
execution of all contracts under this 
procedure, and Agency review and ap-
proval is not required. 

(3) Contractor forms. Applicants must 
have each contractor sign, as applica-
ble: 

(i) Form RD 400–6 for contracts ex-
ceeding $10,000; and 

(ii) Form AD–1048 for contracts ex-
ceeding $25,000. 

(d) Payment process for applications for 
RES and EEI projects with total project 
costs of $80,000 or less. (1) Upon comple-
tion of the project, the grantee must 
submit to the Agency a copy of the 
contractor’s certification of final com-
pletion for the project and a statement 
that the grantee accepts the work com-
pleted. At its discretion, the Agency 
may require the Applicant to have an 
Inspector certify that the project is 
constructed and installed correctly. 

(2) The RES or EEI project must be 
constructed, installed, and operating as 
described in the technical report prior 
to disbursement of funds. For RES, the 
system must be operating at the steady 
state operating level described in the 
technical report for a period of not less 
than 30 days, unless this requirement is 
modified by the Agency, prior to dis-
bursement of funds. Any modification 
to the 30-day steady state operating 
level requirement will be based on the 
Agency’s review of the technical report 
and will be incorporated into the Let-
ter of Conditions. 

(3) Prior to making payment, the 
grantee must provide the Agency with 
Form RD 1924–9 and Form RD 1924–10, 
or similar forms, executed by all per-
sons who furnished materials or labor 
in connection with the contract. 

[79 FR 78255, Dec. 29, 2014, as amended at 81 
FR 11052, Mar. 2, 2016] 

§ 4280.120 Scoring RES and EEI grant 
applications. 

Agency personnel will score each eli-
gible RES and EEI application based on 
the scoring criteria specified in this 
section, unless otherwise specified in a 
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FEDERAL REGISTER notice, with a max-
imum score of 100 points possible. 

(a) Environmental benefits. A max-
imum of 5 points will be awarded for 
this criterion based on whether the Ap-
plicant has documented in the applica-
tion that the proposed project will 
have a positive effect on any of the 
three impact areas: Resource conserva-
tion (e.g., water, soil, forest), public 
health (e.g., potable water, air quality), 
and the environment (e.g., compliance 
with EPA’s renewable fuel standard(s), 
greenhouse gases, emissions, particu-
late matter). Points will be awarded as 
follows: 

(1) If the proposed project has a posi-
tive impact on any one of the three im-
pact areas, 1 point will be awarded. 

(2) If the proposed project has a posi-
tive impact on any two of the three im-
pact areas, 3 points will be awarded. 

(3) If the proposed project has a posi-
tive impact on all three impact areas, 
5 points will be awarded. 

(b) Energy generated, replaced, or 
saved. A maximum of 25 points will be 
awarded for this criterion. Applications 
for RES and EEI projects will be 
awarded points under both paragraphs 
(b)(1) and (2) of this section. 

(1) Quantity of energy generated or 
saved per REAP grant dollar requested. A 
maximum of 10 points will be awarded 
for this sub-criterion. For RES and EEI 
projects, points will be awarded for ei-
ther the amount of energy generation 
per grant dollar requested, which in-
cludes those projects that are replacing 
energy usage with a renewable source, 
or the actual annual average energy 
savings over the most recent 12, 24, 36, 
48, or 60 consecutive months of oper-
ation per grant dollar requested; points 
will not be awarded for more than one 
category. 

(i) Renewable Energy Systems. The 
quantity of energy generated per grant 
dollar requested will be determined by 
dividing the projected total annual en-
ergy generated by the RES, which will 
be converted to BTUs, by the grant dol-
lars requested. Points will be awarded 
based on the annual amount of energy 
generated per grant dollar requested 
for the proposed RES as determined 
using paragraphs (b)(1)(i)(A) and (B) of 
this section. A maximum of 10 points 
will be awarded under this criterion. 

(A) The energy generated per grant 
dollar requested will be calculated 
using Equation 1. 

Equation 1: EG/$ = (EG12/GR) 

where: 

EG/$ = Energy generated per grant dollar re-
quested. 

EG12 = Projected total annual energy gen-
erated (BTUs) by the proposed RES for a 
typical year. 

GR = Grant amount requested under this 
subpart. 

(B) If the projected total annual en-
ergy generated per grant dollar re-
quested calculated under paragraph 
(b)(1)(i)(A) of this section is: 

(1) Less than 50,000 BTUs annual en-
ergy generated per grant dollar re-
quested, points will be awarded as fol-
lows: Points awarded = (EG/$)/50,000 × 10 
points, where the points awarded are 
rounded to the nearest hundredth of a 
point. 

(2) 50,000 BTUs average annual energy 
saved per grant dollar requested or 
higher, 10 points will be awarded. For 
example, an Applicant has requested a 
$500,000 grant to install an Anaerobic 
Digester Project with a 500 kilowatt 
(kW) generator set. The Anaerobic Di-
gester Project will produce 5,913,000 
kilowatt hours (kWh) per year. At 3,412 
BTUs per kWh, this is equivalent to 
20,175,156,000 BTUs. Based on this exam-
ple, there are 40,350.312 BTUs generated 
per grant dollar requested (20,175,156,00 
BTUs/$500,000). Because this is less than 
50,000 BTUs average annual energy 
saved per grant dollar requested, points 
will be awarded as follows: 

Points awarded = 40,350.312 BTUs/ 
50,000 BTUs × 10 = 8.07006 

This would be rounded to the nearest 
hundredth, or to 8.07 points. 

(ii) Energy Efficiency Improvements. 
Energy savings per grant dollar re-
quested will be determined by dividing 
the average annual energy projected to 
be saved as determined by the Energy 
Assessment or Energy Audit for the 
EEI, which will be converted to BTUs, 
by the grant dollars requested. Points 
will be awarded based on the average 
annual amount of energy saved per 
grant dollar requested for the proposed 
EEI as determined using paragraphs 
(b)(1)(ii)(A) and (B) of this section. A 
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maximum of 10 points will be awarded 
under this criterion. 

(A) The average annual energy saved 
per grant dollar requested shall be cal-
culated using Equation 2. 

Equation 2: ES/$ = (ES36/GR) 

where: 

ES/$ = Average annual energy saved per 
grant dollar requested. 

ES36 = Average annual energy saved by the 
proposed EEI over the same period used 
in the Energy Assessment or Energy 
Audit, as applicable. 

GR = Grant amount requested under this 
subpart. 

(B) If the average annual energy 
saved per grant dollar requested cal-
culated under paragraph (b)(1)(ii)(A) of 
this section is: 

(1) Less than 50,000 BTUs average an-
nual energy saved per grant dollar re-
quested, points will be awarded as fol-
lows: Points awarded = (ES/$)/50,000 × 10 
points, where the points awarded are 
rounded to the nearest hundredth of a 
point. 

(2) 50,000 BTUs average annual energy 
saved per grant dollar requested or 
higher, 10 points will be awarded. For 
example, an Applicant has requested a 
$1,500 grant to install a new boiler. The 
average BTU usage of the existing boil-
er for the most recent 12 months prior 
to submittal of the application was 
125,555,000 BTUs per year. If the new 
boiler had been in place for those same 
12 months, the annual average BTU 
usage is estimated to be 100,000,000 
BTUs. Thus, the new boiler is projected 
to save the Applicant 25,555,000 BTUs 
per year. Based on this example, there 
are 17,036.6667 BTUs saved per grant 
dollar requested (25,555,000 BTUs/ 
$1,500). Because this is less than 50,000 
BTUs average annual energy saved per 
grant dollar requested, points will be 
awarded as follows: 

Points awarded = 17,036.6667 BTUs/ 
50,000 BTUs × 10 = 3.407 

This would be rounded to the nearest 
hundredth, or to 3.41 points. 

(2) Quantity of energy replaced, saved, 
or generated. A maximum of 15 points 
will be awarded for this sub-criterion. 
Points may only be awarded for energy 
replacement, energy savings, or energy 
generation. Points will not be awarded 
for more than one category. 

(i) Energy replacement. If the proposed 
RES is intended primarily for self-use 
by the Agricultural Producer or Rural 
Small Business and will provide energy 
replacement of greater than zero, but 
equal to or less than 25 percent, 5 
points will be awarded; greater than 25 
percent, but equal to or less than 50 
percent, 10 points will be awarded; or 
greater than 50 percent, 15 points will 
be awarded. Energy replacement is to 
be determined by dividing the esti-
mated quantity of Renewable Energy 
to be generated over the most recent 
12-month period, by the quantity of en-
ergy consumed over the same period by 
the applicable energy application. For 
a project to qualify as an energy re-
placement it must provide documenta-
tion on prior energy use. For a project 
involving new construction and being 
installed to serve the new facility, the 
project may be classified as energy re-
placement only if the applicant can 
document previous energy use from a 
facility of approximately the same 
size. Approximately the same size is 
further clarified to be 10 percent larger 
or smaller than the facility it is replac-
ing. The estimated quantities of energy 
must be converted to either BTUs, 
Watts, or similar energy equivalents to 
facilitate scoring. If the estimated en-
ergy produced equals more than 150 
percent of the energy requirements of 
the applicable process(es), the project 
will be scored as an energy generation 
project. 

(ii) Energy savings. If the estimated 
energy expected to be saved over the 
same period used in the Energy Assess-
ment or Energy Audit, as applicable, 
by the installation of the EEI will be 
from 20 percent up to, but not includ-
ing 35 percent, 5 points will be awarded; 
35 percent up to, but not including 50 
percent, 10 points will be awarded; or, 
50 percent or greater, 15 points will be 
awarded. Energy savings will be deter-
mined by the projections in an Energy 
Assessment or Energy Audit. 

(iii) Energy generation. If the proposed 
RES is intended for production of en-
ergy, 10 points will be awarded. 

(c) Commitment of funds. A maximum 
of 20 points will be awarded for this cri-
terion based on the percentage of writ-
ten commitment an Applicant has from 
its fund sources that are documented 
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with a Complete Application. The per-
centage of written commitment must 
be calculated using the following equa-
tion. 

Percentage of written commitment = 
Total amount of funds for which writ-
ten commitments have been submitted 
with the application/Total amount of 
Matching Funds and other funds re-
quired. 

(1) If the percentage of written com-
mitments as calculated is 100 percent 
of the Matching Funds, 20 points will 
be awarded. 

(2) If the percentage of written com-
mitments as calculated is less than 100 
percent, but more than 50 percent, 
points will be awarded as follows: ((per-
centage of written commitments ¥ 50 
percent)/(50 percent)) × 20 points, where 
points awarded are rounded to the 
nearest hundredth of a point. 

(3) If the percentage of written com-
mitments as calculated is 50 percent or 
less, no points will be awarded. 

(d) Size of Agricultural Producer or 
Rural Small Business. A maximum of 10 
points will be awarded for this cri-
terion based on the size of the Appli-
cant’s agricultural operation or busi-
ness concern, as applicable, compared 
to the SBA Small Business size stand-
ards categorized by the NAICS found in 
13 CFR 121.201. For Applicants that are: 

(1) One-third or less of the maximum 
size standard identified by SBA, 10 
points will be awarded. 

(2) Greater than one-third up to and 
including two-thirds of the maximum 
size standard identified by SBA, 5 
points will be awarded. 

(3) Larger than two-thirds of the 
maximum size standard identified by 
SBA, no points will be awarded. 

(e) Previous grantees and borrowers. A 
maximum of 15 points will be awarded 
for this criterion based on whether the 
Applicant has received a grant or guar-
anteed loan under this subpart. 

(1) If the Applicant has never re-
ceived a grant and/or guaranteed loan 
under this subpart, 15 points will be 
awarded. 

(2) If the Applicant has not received a 
grant and/or guaranteed loan under 
this subpart within the 2 previous Fed-
eral Fiscal Years, 5 points will be 
awarded. 

(3) If the Applicant has received a 
grant and/or guaranteed loan under 
this subpart within the 2 previous Fed-
eral Fiscal Years, no points will be 
awarded. 

(f) Simple Payback. A maximum of 15 
points will be awarded for this cri-
terion based on the Simple Payback of 
the project. Points will be awarded for 
either RES or EEI; points will not be 
awarded for more than one category. 

(1) Renewable Energy Systems. If the 
Simple Payback of the proposed 
project is: 

(i) Less than 10 years, 15 points will 
be awarded; 

(ii) 10 years up to but not including 
15 years, 10 points will be awarded; 

(iii) 15 years up to and including 25 
years, 5 points will be awarded; or 

(iv) Longer than 25 years, no points 
will be awarded. 

(2) Energy Efficiency Improvements. If 
the Simple Payback of the proposed 
project is: 

(i) Less than 4 years, 15 points will be 
awarded; 

(ii) 4 years up to but not including 8 
years, 10 points will be awarded; 

(iii) 8 years up to and including 12 
years, 5 points will be awarded; or 

(iv) Longer than 12 years, no points 
will be awarded. 

(g) State Director and Administrator 
priority points. A maximum of 10 points 
will be awarded for this criterion. A 
State Director, for its State allocation 
under this subpart, or the Adminis-
trator, for making awards from the Na-
tional Office reserve, may award up to 
10 points to an application based on the 
conditions specified in paragraphs 
(g)(1) through (5) of this section. In no 
case shall an application receive more 
than 10 points under this criterion. 

(1) The application is for an under- 
represented technology. 

(2) Selecting the application helps 
achieve geographic diversity. 

(3) The Applicant is a member of an 
unserved or under-served population. 

(4) Selecting the application helps 
further a Presidential initiative or a 
Secretary of Agriculture priority. 

(5) The proposed project is located in 
an impoverished area, has experienced 
long-term population decline, or loss of 
employment. 
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§ 4280.121 Selecting RES and EEI 
grant applications for award. 

Unless otherwise provided for in a 
FEDERAL REGISTER notice, RES and 
EEI grant applications will be proc-
essed in accordance with this section. 
Complete Applications will be evalu-
ated, processed, and subsequently 
ranked, and will compete for funding, 
subject to the availability of grant 
funding. 

(a) RES and EEI grant applications. 
Complete RES and EEI grant applica-
tions, regardless of the amount of fund-
ing requested (which includes $20,000 or 
less), are eligible to compete in two 
competitions each Federal Fiscal 
Year—a State competition and a Na-
tional competition. 

(1) To be competed in the State and 
National competitions, Complete Ap-
plications must be received by the ap-
plicable State Office by 4:30 p.m. local 
time no later than April 30. If April 30 
falls on a weekend or a federally-ob-
served holiday, the next Federal busi-
ness day will be considered the last day 
for receipt of a Complete Application. 
Complete Applications received after 
this date and time will be processed in 
the subsequent fiscal year. 

(2) All eligible RES and EEI grant ap-
plications that remain unfunded after 
completion of the State competitions 
will be competed in a National com-
petition. 

(b) RES and EEI grant applications re-
questing $20,000 or less. Complete RES 
and EEI grant applications requesting 
$20,000 or less are eligible to compete in 
up to five competitions—two State 
competitions and a National competi-
tion for grants of $20,000 or less set 
aside, as well as the two competitions 
referenced in paragraph (a) of this sec-
tion (see paragraph (e)(2) of this sec-
tion). 

(1) For Complete RES and EEI grant 
applications for grants requesting 
$20,000 or less, there will be two State 
competitions each Federal Fiscal Year. 
Complete Applications for $20,000 or 
less that are received by the Agency by 
4:30 p.m. local time on October 31 of the 
Federal Fiscal Year will be competed 
against each other. Complete Applica-
tions for $20,000 or less that are re-
ceived by the Agency by 4:30 p.m. local 
time on April 30 of the Federal Fiscal 

Year will be competed against each 
other, including any applications for 
$20,000 or less that were not funded 
from the prior competition. If either 
October 31 or April 30 falls on a week-
end or a federally-observed holiday, the 
next Federal business day will be con-
sidered the last day for receipt of a 
Complete Application. Complete Appli-
cations received after 4:30 p.m. local 
time on April 30, regardless of the post-
mark on the application, will be proc-
essed in the subsequent fiscal year. 

(2) All eligible RES and EEI grant ap-
plications requesting $20,000 or less 
that remain unfunded after completion 
of the State competition for applica-
tions received by April 30 will be com-
peted in the National competition. 

(c) Ranking of applications. The Agen-
cy will rank complete eligible applica-
tions using the scoring criteria specific 
in § 4280.120. Higher scoring applica-
tions will receive first consideration. 

(d) Funding selected applications. As 
applications are funded, if insufficient 
funds remain to fund the next highest 
scoring application, the Agency may 
elect to fund a lower scoring applica-
tion. Before this occurs, the Agency 
will provide the Applicant of the higher 
scoring application the opportunity to 
reduce the amount of the Applicant’s 
grant request to the amount of funds 
available. If the Applicant agrees to 
lower its grant request, the Applicant 
must certify that the purposes of the 
project will be met and provide the re-
maining total funds needed to com-
plete the project. At its discretion, the 
Agency may also elect to allow any re-
maining multi-year funds to be carried 
over to the next fiscal year rather than 
selecting a lower scoring application. 

(e) Handling of ranked applications not 
funded. Based on the availability of 
funding, a ranked application might 
not be funded. How the unfunded appli-
cation is handled depends on whether it 
is requesting more than $20,000 or is re-
questing $20,000 or less 

(1) The Agency will discontinue con-
sideration for funding all complete and 
eligible applications requesting more 
than $20,000 that are not selected for 
funding after the State and National 
competitions for the Federal Fiscal 
Year. 
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(2) All complete and eligible applica-
tions requesting $20,000 or less may be 
competed in up to five consecutive 
competitions as illustrated below. Ex-
ample 1: An application that is un-
funded in the first State competition of 
a fiscal year is eligible to be competed 
in the second State competition and 
the National competition for grants of 
$20,000 or less, as well as, the State and 
National competitions for all grants re-
gardless of the dollar amount being re-
quested, in that fiscal year. Example 2: 
An application that is first competed 
in the second State competition of a 
fiscal year can be competed in the Na-
tional competition for that fiscal year 
and the first State competition in the 
following fiscal year for grants of 
$20,000 or less. In addition the applica-
tion may compete in the State and Na-
tional competitions for all grants re-
gardless of the amount of funding re-
quested, which are referenced in para-
graph (a) of this section. The Agency 
will discontinue for potential funding 
all application requesting $20,000 or 
less that are not selected for funding 
after competing in a total of three 
State competitions and two national 
competitions. 

(f) Commencement of the project. Not 
all grant applications that compete for 
funding will receive an award. Thus, 
the Applicant assumes all risks if the 
Applicant chooses to purchase the 
technology proposed or start construc-
tion of the project to be financed in the 
grant application after the Complete 
Application has been received by the 
Agency, but before the Applicant is no-
tified as to whether or not they have 
been selected for an award. 

§ 4280.122 Awarding and admin-
istering RES and EEI grants. 

The Agency will award and admin-
ister RES and EEI grants in accord-
ance with Departmental Regulations 
and with paragraphs (a) through (h) of 
this section. 

(a) Letter of Conditions. A Letter of 
Conditions will be prepared by the 
Agency, establishing conditions that 
must be agreed to by the Applicant be-
fore any obligation of funds can occur. 
Upon reviewing the conditions and re-
quirements in the Letter of Conditions, 
the Applicant must complete, sign, and 

return the Form RD 1942–46, ‘‘Letter of 
Intent to Meet Conditions,’’ and Form 
RD 1940–1, ‘‘Request for Obligation of 
Funds,’’ to the Agency if they accept 
the conditions of the grant; or if cer-
tain conditions cannot be met, the Ap-
plicant may propose alternate condi-
tions to the Agency. The Agency must 
concur with any changes proposed to 
the Letter of Conditions by the Appli-
cant before the application will be fur-
ther processed. 

(b) Insurance requirements. Agency ap-
proved insurance coverage must be 
maintained for 3 years after the Agen-
cy has approved the final performance 
report unless this requirement is 
waived or modified by the Agency in 
writing. Insurance coverage shall in-
clude, but is not limited to: 

(1) Property insurance, such as fire 
and extended coverage, will normally 
be maintained on all structures and 
equipment. 

(2) Liability. 
(3) National flood insurance is re-

quired in accordance with 7 CFR part 
1806, subpart B, if applicable. 

(4) Business interruption insurance 
for projects with Total Project Costs of 
more than $200,000. 

(c) Forms and certifications. The forms 
specified in paragraphs (c)(1) through 
(8) of this section will be attached to 
the Letter of Conditions referenced in 
paragraph (a) of this section. The forms 
specified in paragraphs (c)(1) through 
(7) of this section and all of the certifi-
cations must be submitted prior to 
grant approval. The form specified in 
paragraph (c)(8) of this section, which 
is to be completed by contractors, does 
not need to be returned to the Agency, 
but must be kept on file by the grant-
ee. 

(1) Form RD 1942–46, ‘‘Letter of In-
tent to Meet Conditions.’’ 

(2) Form RD 1940–1. 
(3) Form AD–1049, ‘‘Certification Re-

garding Drug-Free Workplace Require-
ments (Grants) Alternative 1-For 
Grantees Other than Individuals.’’ 

(4) Form SF–LLL, ‘‘Disclosure of 
Lobbying Activities,’’ if the grant ex-
ceeds $100,000 and/or if the grantee has 
made or agreed to make payment using 
funds other than Federal appropriated 
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funds to influence or attempt to influ-
ence a decision in connection with the 
application. 

(5) Form AD–1047, ‘‘Certification Re-
garding Debarment, Suspension, and 
Other Responsibility Matters-Primary 
Covered Transactions.’’ 

(6) Form RD 400–1, ‘‘Equal Oppor-
tunity Agreement,’’ or successor form. 

(7) Form RD 400–4, ‘‘Assurance Agree-
ment,’’ or successor form. 

(8) Form AD–1048, as signed by the 
contractor or other lower tier party. 

(d) Evidence of Matching Funds and 
other funds. If an Applicant submitted 
written evidence of Matching Funds 
and other funds with the application, 
the Applicant is responsible for ensur-
ing that such written evidence is still 
in effect (i.e., not expired) when the 
grant is executed. If the Applicant did 
not submit written evidence of Match-
ing Funds and other funds with the ap-
plication, the Applicant must submit 
such written evidence that is in effect 
before the Agency will execute the 
Grant Agreement. In either case, writ-
ten evidence of Matching Funds and 
other funds needed to complete the 
project must be provided to the Agency 
before execution of the Grant Agree-
ment and must be in effect (i.e., must 
not have expired) at the time Grant 
Agreement is executed. 

(e) SAM number. Before the Grant 
Agreement can be executed, the num-
ber and expiration date of the Appli-
cant’s SAM number are required. 

(f) Grant Agreement. Once the require-
ments specified in paragraphs (a) 
through (e) of this section have been 
met, the Grant Agreement can be exe-
cuted by the grantee and the Agency. 
The grantee must abide by all require-
ments contained in the Grant Agree-
ment, this subpart, and any other ap-
plicable Federal statutes or regula-
tions. Failure to follow these require-
ments might result in termination of 
the grant and adoption of other avail-
able remedies. 

(g) Grant approval. The grantee will 
be sent a copy of the executed Form 
RD 1940–1, the approved scope of work, 
and the Grant Agreement. 

(h) Power Purchase Agreement. Where 
applicable, the grantee shall provide to 
the Agency a copy of the executed 
Power Purchase Agreement within 12 

months from the date that the Grant 
Agreement is executed, unless other-
wise approved by the Agency. 

§ 4280.123 Servicing RES and EEI 
Grants. 

The Agency will service RES and EEI 
grants in accordance with the require-
ments specified in Departmental Regu-
lations; 7 CFR part 1951, subparts E and 
O, other than 7 CFR 
1951.709(d)(1)(B)(iv); the Grant Agree-
ment; and paragraphs (a) through (k) of 
this section. 

(a) Inspections. Grantees must permit 
periodic inspection of the project 
records and operations by a representa-
tive of the Agency. 

(b) Programmatic changes. Grantees 
may make changes to an approved 
project’s costs, scope, contractor, or 
vendor subject to the provisions speci-
fied in paragraphs (b)(1) through (3) of 
this section. If the changes result in 
lowering the project’s score to below 
what would have qualified the applica-
tion for award, the Agency will not ap-
prove the changes. 

(1) Prior approval. The grantee must 
obtain prior Agency approval for any 
change to the scope, contractor, or 
vendor of the approved project. 
Changes in project cost will require 
Agency Approval as outlined in para-
graph (a)(1)(iii) of this section. 

(i) Grantees must submit requests for 
programmatic changes in writing to 
the Agency for Agency approval. 

(ii) Failure to obtain prior Agency 
approval of any such change could re-
sult in such remedies as suspension, 
termination, and recovery of grant 
funds. 

(iii) Prior Agency approval is re-
quired for all increases in project costs. 
Prior Agency approval is required for a 
decrease in project cost only if the de-
crease would have a negative effect on 
the long-term viability of the project. 
A decrease in project cost that does not 
have a negative impact on long-term 
viability requires Agency review and 
approval prior to disbursement of 
funds. 

(2) Changes in project cost or scope. If 
there is a significant change in project 
cost or any change in project scope, 
then the grantee’s funding needs, eligi-
bility, and scoring, as applicable, will 
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be reassessed. Decreases in Agency 
funds will be based on revised project 
costs and other factors, including 
Agency regulations used at the time of 
grant approval. 

(3) Change of contractor or vendor. 
When seeking a change, the grantee 
must submit to the Agency a written 
request for approval. The proposed con-
tractor or vendor must have qualifica-
tions and experience acceptable to the 
Agency. The written request must con-
tain sufficient information, which may 
include a revised technical report as 
required under § 4280.117(e), 
§ 4280.118(b)(4), § 4280.119(b)(3), or 
§ 4280.119(b)(4), as applicable, to dem-
onstrate to the Agency’s satisfaction 
that such change maintains project in-
tegrity. If the Agency determines that 
project integrity continues to be dem-
onstrated, the grantee may make the 
change. If the Agency determines that 
project integrity is no longer dem-
onstrated, the change will not be ap-
proved and the grantee has the fol-
lowing options: Continue with the 
original contractor or vendor; find an-
other contractor or vendor that has 
qualifications and experience accept-
able to the Agency to complete the 
project; or terminate the grant by pro-
viding a written request to the Agency. 
No additional funding will be available 
from the Agency if costs for the project 
have increased. The Agency decision 
will be provided in writing. 

(c) Transfer of obligations. Prior to the 
construction of the project, the grantee 
may request, in writing, a transfer of 
obligation to a different (substitute) 
grantee. Subject to Agency approval 
provided in writing, an obligation of 
funds established for a grantee may be 
transferred to a substitute grantee pro-
vided: 

(1) The substituted grantee 
(i) Is eligible; 
(ii) Has a close and genuine relation-

ship with the original grantee; and 
(iii) Has the authority to receive the 

assistance approved for the original 
grantee; and 

(2) The type of RES or EEI tech-
nology, the project cost and scope of 
the project for which the Agency funds 
will be used remain unchanged. 

(d) Transfer of ownership. After the 
project is completed and operational, 

the grantee may request, in writing, a 
transfer of the Grant Agreement to an-
other entity. Subject to Agency ap-
proval provided in writing, the Grant 
Agreement may be transferred to an-
other entity provided: 

(1) The entity is determined by the 
Agency to be an eligible entity under 
this subpart; and 

(2) The type of RES or EEI tech-
nology and the scope of the project for 
which the Agency funds will be used re-
main unchanged. 

(e) Disposition of acquired property. 
Grantees must abide by the disposition 
requirements outlined in Departmental 
Regulations. 

(f) Financial management system and 
records. The grantee must provide for 
financial management systems and 
maintain records as specified in para-
graphs (f)(1) and (2) of this section. 

(1) Financial management system. The 
grantee will provide for a financial sys-
tem that will include: 

(i) Accurate, current, and complete 
disclosure of the financial results of 
each grant; 

(ii) Records that identify adequately 
the source and application of funds for 
grant-supporting activities, together 
with documentation to support the 
records. Those records must contain in-
formation pertaining to grant awards 
and authorizations, obligations, unobli-
gated balances, assets, liabilities, out-
lays, and income; and 

(iii) Effective control over and ac-
countability for all funds. The grantee 
must adequately safeguard all such as-
sets and must ensure that funds are 
used solely for authorized purposes. 

(2) Records. The grantee will retain fi-
nancial records, supporting documents, 
statistical records, and all other 
records pertinent to the grant for a pe-
riod of at least 3 years after completion 
of grant activities except that the 
records must be retained beyond the 3- 
year period if audit findings have not 
been resolved or if directed by the 
United States. The Agency and the 
Comptroller General of the United 
States, or any of their duly authorized 
representatives, must have access to 
any books, documents, papers, and 
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records of the grantee that are perti-
nent to the specific grant for the pur-
pose of making audit, examination, ex-
cerpts, and transcripts. 

(g) Audit requirements. If applicable, 
grantees must provide an annual audit 
in accordance with 7 CFR part 3052. 
The Agency may exercise its right to 
do a program audit after the end of the 
project to ensure that all funding sup-
ported Eligible Project Costs. 

(h) Grant disbursement. As applicable, 
grantees must disburse grant funds as 
scheduled in accordance with the ap-
propriate construction and inspection 
requirements in §§ 4280.118, 4280.119 or 
4280.124 as applicable. Unless required 
by third parties providing cost sharing 
payments to be provided on a pro-rata 
basis with other funds, grant funds will 
be disbursed after all other funds have 
been expended. 

(1) Unless authorized by the Agency 
to do so, grantees may submit requests 
for reimbursement no more frequently 
than monthly. Ordinarily, payment 
will be made within 30 days after re-
ceipt of a proper request for reimburse-
ment. 

(2) Grantees must not request reim-
bursement for the Federal share of 
amounts withheld from contractors to 
ensure satisfactory completion of work 
until after it makes those payments. 

(3) Payments will be made by elec-
tronic funds transfer. 

(4) Grantees must use SF–271, ‘‘Out-
lay Report and Request for Reimburse-
ment for Construction Programs,’’ or 
other format prescribed by the Agency 
to request grant reimbursements. 

(5) For a grant awarded to a project 
with Total Project Costs of $200,000 and 
greater, grant funds will be disbursed 
in accordance with the above through 
90 percent of grant disbursement. The 
final 10 percent of grant funds will be 
held by the Agency until construction 
of the project is completed, the project 
is operational, and the project has met 
or exceeded the steady state operating 
level as set out in the grant award re-
quirements. In addition, the Agency re-
serves the right to request additional 
information or testing if upon a final 
site visit the 30 day steady state oper-
ating level is not found acceptable to 
the Agency. 

(i) Monitoring of project. Grantees are 
responsible for ensuring that all activi-
ties are performed within the approved 
scope of work and that funds are only 
used for approved purposes. 

(1) Grantees shall constantly monitor 
performance to ensure that: 

(i) Time schedules are being met; 
(ii) Projected work is being accom-

plished by projected time periods; 
(iii) Financial resources are being ap-

propriately expended by contractors (if 
applicable); and 

(iv) Any other performance objec-
tives identified in the scope of work are 
being achieved. 

(2) To the extent that resources are 
available, the Agency will monitor 
grantees to ensure that activities are 
performed in accordance with the 
Agency-approved scope of work and to 
ensure that funds are expended for ap-
proved purposes. The Agency’s moni-
toring of grantees neither: 

(i) Relieves the grantee of its respon-
sibilities to ensure that activities are 
performed within the scope of work ap-
proved by the Agency and that funds 
are expended for approved purposes 
only; nor 

(ii) Provides recourse or a defense to 
the grantee should the grantee conduct 
unapproved activities, engage in uneth-
ical conduct, engage in activities that 
are or that give the appearance of a 
conflict of interest, or expend funds for 
unapproved purposes. 

(j) Reporting requirements. Financial 
and project performance reports must 
be provided by grantees and contain 
the information specified in paragraphs 
(j)(1) through (3) of this section. 

(1) Federal Financial Reports. Between 
grant approval and completion of 
project (i.e., construction), SF–425, 
‘‘Federal Financial Report’’ will be re-
quired of all grantees as applicable on 
a semiannual basis. The grantee will 
complete the project within the total 
sums available to it, including the 
grant, in accordance with the scope of 
work and any necessary modifications 
thereof prepared by grantee and ap-
proved by the Agency. 

(2) Project performance reports. Be-
tween grant approval and completion 
of project (i.e., construction), grantees 
must provide semiannual project per-
formance reports and a final project 
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development report containing the in-
formation specified in paragraphs 
(j)(2)(i) and (ii) of this section. These 
reports are due 30 working days after 
June 30 and December 31 of each year. 

(i) Semiannual project performance re-
ports. Each semiannual project per-
formance report must include the fol-
lowing: 

(A) A comparison of actual accom-
plishments to the objectives for that 
period; 

(B) Reasons why established objec-
tives were not met, if applicable; 

(C) Reasons for any problems, delays, 
or adverse conditions which will affect 
attainment of overall program objec-
tives, prevent meeting time schedules 
or objectives, or preclude the attain-
ment of particular objectives during 
established time periods. This disclo-
sure must be accompanied by a state-
ment of the action taken or planned to 
resolve the situation; and 

(D) Objectives and timetables estab-
lished for the next reporting period. 

(ii) Final project development report. 
The final project development report 
must be submitted 90 days after project 
completion and include: 

(A) A detailed project funding and ex-
pense summary; and 

(B) A summary of the project’s in-
stallation/construction process, includ-
ing recommendations for development 
of similar projects by future Applicants 
to the program. 

(3) Outcome project performance re-
ports. Once the project has been con-
structed, the grantee must provide the 
Agency periodic reports. These reports 
will include the information specified 
in paragraphs (j)(3)(i) or (ii) of this sec-
tion, as applicable. 

(i) Renewable Energy Systems. For 
RES projects, commencing the first 
full calendar year following the year in 
which project construction was com-
pleted and continuing for 3 full years, 
provide a report detailing the informa-
tion specified in paragraphs (j)(3)(i)(A) 
through (G) of this section. 

(A) Type of technology; 
(B) The actual annual amount of en-

ergy generated in BTUs, kilowatt- 
hours, or similar energy equivalents; 

(C) Annual income for systems that 
are selling energy, if applicable, and/or 
energy savings of the RES; 

(D) A summary of the cost of oper-
ations and maintenance; 

(E) A description of any associated 
major maintenance or operational 
problems; 

(F) Recommendations for develop-
ment of future similar projects; and 

(G) Actual number of jobs, if any, 
created or saved as a direct result of 
the RES project for which REAP fund-
ing was used. 

(ii) Energy Efficiency Improvements. 
For EEI projects, commencing the first 
full calendar year following the year in 
which project construction was com-
pleted and continuing for 2 full years, 
provide a report detailing, including 
calculations and any assumptions: 

(A) The actual amount of energy 
saved annually as determined by the 
difference between: 

(1) The annual amount of energy used 
by the project with the project in place 
and 

(2) The annual average amount of en-
ergy used in the period prior to appli-
cation submittal as reported in the En-
ergy Assessment or Energy Audit sub-
mitted with the application; and 

(B) Actual number of jobs, if any, 
created or saved as a direct result of 
the EEI project for which REAP fund-
ing was used. 

(k) Grant close-out. Grant close-out 
must be performed in accordance with 
the requirements specified in Depart-
mental Regulations. 

§ 4280.124 Construction planning and 
performing development. 

(a) General. The following require-
ments are applicable to all procure-
ment methods specified in paragraph 
(f) of this section. 

(1) Maximum open and free competition. 
All procurement transactions, regard-
less of procurement method and dollar 
value, must be conducted in a manner 
that provides maximum open and free 
competition. Procurement procedures 
must not restrict or eliminate com-
petition. Competitive restriction exam-
ples include, but are not limited to, the 
following: Placing unreasonable re-
quirements on firms in order for them 
to qualify to do business; noncompeti-
tive practices between firms; organiza-
tional conflicts of interest; and unnec-
essary experience or excessive bonding 
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requirements. In specifying mate-
rial(s), the grantee and its consultant 
will consider all materials normally 
suitable for the project commensurate 
with sound engineering practices and 
project requirements. The Agency will 
consider any recommendation made by 
the grantee’s consultant concerning 
the technical design and choice of ma-
terials to be used for such a project. If 
the Agency determines that a design or 
material, other than those that were 
recommended, should be considered by 
including them in the procurement 
process as an acceptable design or ma-
terial in the project, the Agency will 
provide such Applicant or grantee with 
a comprehensive justification for such 
a determination. The justification will 
be documented in writing. 

(2) Equal employment opportunity. For 
all construction contracts and grants 
in excess of $10,000, the contractor 
must comply with Executive Order 
11246, as amended by Executive Order 
11375 and Executive Order 13672, and as 
supplemented by applicable Depart-
ment of Labor regulations (41 CFR part 
60). The Applicant, or the lender and 
borrower, as applicable, is responsible 
for ensuring that the contractor com-
plies with these requirements. 

(3) Surety. Any contract exceeding 
$100,000 for procurement will require 
surety, except as provided for in para-
graph (a)(3)(v) of this section. 

(i) Surety covering both performance 
and payment will be required. The 
United States, acting through the 
Agency, will be named as co-obligee on 
all surety unless prohibited by State or 
Tribal law. Surety may be provided as 
specified in paragraphs (a)(3)(i)(A) or 
(B) of this section. 

(A) Surety in the amount of 100 per-
cent of the contract cost may be pro-
vided using either: 

(1) A bank letter of credit; or 
(2) Performance bonds and payment 

bonds. Companies providing perform-
ance bonds and payment bonds must 
hold a certificate of authority as an ac-
ceptable surety on Federal bonds as 
listed in Treasury Circular 570 as 
amended and be legally doing business 
in the State where the project is lo-
cated. 

(B) Cash deposit in escrow of at least 
50 percent of the contract amount. The 

cash deposit cannot be from funds 
awarded under this subpart. 

(ii) The surety will normally be in 
the form of performance bonds and 
payment bonds; however, when other 
methods of surety are necessary, bid 
documents must contain provisions for 
such alternative types of surety. The 
use of surety other than performance 
bonds and payment bonds requires con-
currence by the Agency after submis-
sion of a justification to the Agency to-
gether with the proposed form of es-
crow agreement or letter of credit. 

(iii) For contracts of lesser amounts, 
the grantee may require surety. 

(iv) When surety is not provided, con-
tractors must furnish evidence of pay-
ment in full for all materials, labor, 
and any other items procured under 
the contract in an Agency-approved 
form. 

(v) Applicants may request excep-
tions to surety for any of the situa-
tions identified in paragraphs 
(a)(3)(v)(A) through (D) of this section. 
Applicants must submit a written re-
quest to the Agency. 

(A) Small acquisition and construc-
tion procedures as specified in 
§ 4280.118(c) and (d) or § 4280.119(c) and 
(d) as applicable are used. 

(B) The proposed project is for equip-
ment purchase and installation only 
and the contract costs for the equip-
ment purchase and installation are 
$200,000 or less. 

(C) The proposed project is for equip-
ment purchase and installation only 
and the contract costs for the equip-
ment purchase and installation are 
more than $200,000 and the following re-
quirements can be met: 

(1) The project involves two or fewer 
subcontractors; and 

(2) The equipment manufacturer or 
provider must act as the general con-
tractor. 

(D) Other construction projects that 
have only one contractor performing 
work. 

(4) Grantees accomplishing work. In 
some instances, grantees may wish to 
perform a part of the work themselves. 
Grantees may accomplish construction 
by using their own personnel and 
equipment, provided the grantees pos-
sess the necessary skills, abilities, and 
resources to perform the work and 
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there is not a negative impact to their 
business operation. For a grantee to 
provide a portion of the work, with the 
remainder to be completed by a con-
tractor: 

(i) A clear understanding of the divi-
sion of work must be established and 
delineated in the contract; 

(ii) Grantees are not eligible for pay-
ment for their own work as it is not an 
Eligible Project Cost; 

(iii) Warranty requirements applica-
ble to the technology must cover the 
grantee’s work; and 

(iv) Inspection and acceptance of the 
grantee’s work must be completed by 
either: 

(A) An Inspector that will: 
(1) Inspect, as applicable, and accept 

construction; and 
(2) Furnish inspection reports; or 
(B) A licensed engineer that will: 
(1) Prepare design drawings and spec-

ifications; 
(2) Inspect, as applicable, and accept 

construction; and 
(3) Furnish inspection reports. 
(b) Forms used. Technical service and 

procurement documents must be ap-
proved by the Agency and may be used 
only if they are customarily used in 
the area and protect the interest of the 
Applicant and the Government with re-
spect to compliance with items such as 
the drawings, specifications, payments 
for work, inspections, completion, non-
discrimination in construction work 
and acceptance of the work. The Agen-
cy will not become a party to a con-
struction contract or incur any liabil-
ity under it. No contract will become 
effective until concurred in writing by 
the Agency. Such concurrence state-
ment must be attached to and made a 
part of the contract. 

(c) Technical services. Unless the re-
quirements of paragraph (c)(4) of this 
section can be met, all RES and EEI 
projects with Total Project Costs 
greater than $400,000 require: 

(1) The design, installation moni-
toring, testing prior to commercial op-
eration, and project completion certifi-
cation be completed by a licensed pro-
fessional engineer (PE) or team of li-
censed PEs. Licensed PEs may be ‘‘in- 
house’’ PEs or contracted PEs. 

(2) Any contract for design services 
must be subject to Agency concur-
rence. 

(3) Engineers must be licensed in the 
State where the project is to be con-
structed. 

(4) The Agency may grant an excep-
tion to the requirements of paragraphs 
(c)(1) through (3) of this section if the 
following requirements are met: 

(i) State or Tribal law does not re-
quire the use of a licensed PE; and 

(ii) The project is not complex, as de-
termined by the Agency, and can be 
completed to meet the requirements of 
this program without the services of a 
licensed PE. 

(d) Design policies. Final plans and 
specifications must be reviewed by the 
Agency and approved prior to the start 
of construction. Facilities funded by 
the Agency must meet the following 
design requirements, as applicable: 

(1) Environmental requirements. Ac-
tions taken under this subpart must 
comply with the environmental review 
requirements in accordance with 7 CFR 
part 1970. Project planning and design 
must not only be responsive to the 
grantee’s needs but must consider the 
environmental consequences of the 
proposed project. Project design must 
incorporate and integrate, where prac-
ticable, mitigation measures that 
avoid or minimize adverse environ-
mental impacts. Environmental re-
views serve as a means of assessing en-
vironmental impacts of project pro-
posals, rather than justifying decisions 
already made. Applicants may not take 
any action on a project proposal that 
will have an adverse environmental im-
pact or limit the choice of reasonable 
project alternatives being reviewed 
prior to the completion of the Agency’s 
environmental review. If such actions 
are taken, the Agency has the right to 
withdraw and discontinue processing 
the application. 

(2) Architectural barriers. All facilities 
intended for or accessible to the public 
or in which physically handicapped 
persons may be employed must be de-
veloped in compliance with the Archi-
tectural Barriers Act of 1968 (42 U.S.C. 
4151 et seq.) as implemented by 41 CFR 
101–19.6, section 504 of the Rehabilita-
tion Act of 1973 (42 U.S.C. 1474 et seq.) as 
implemented by 7 CFR parts 15 and 15b, 
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and Titles II and III of the Americans 
with Disabilities Act of 1990 (42 U.S.C. 
12101 et seq.). 

(3) Energy/environment. Project design 
shall consider cost effective energy-ef-
ficient and environmentally-sound 
products and services. 

(4) Seismic safety. All new structures, 
fully or partially enclosed, used or in-
tended for sheltering persons or prop-
erty will be designed with appropriate 
seismic safety provisions in compliance 
with the Earthquake Hazards Reduc-
tion Act of 1977 (42 U.S.C. 7701 et seq.), 
and EO 12699, Seismic Safety of Federal 
and Federally Assisted or Regulated 
New Building Construction. Designs of 
components essential for system oper-
ation and substantial rehabilitation of 
structures that are used for sheltering 
persons or property shall incorporate 
seismic safety provisions to the extent 
practicable as specified in 7 CFR part 
1792, subpart C. 

(e) Contract methods. This paragraph 
identifies the three types of contract 
methods that can be used for projects 
funded under this subpart. The pro-
curement methods, which are applica-
ble to each of these contract methods, 
are specified in paragraph (f) of this 
section. 

(1) Traditional method or design-bid- 
build. The services of the consulting en-
gineer or architect and the general 
construction contractor must be pro-
cured in accordance with the following 
paragraphs. 

(i) Solicitation of offers. Solicitation of 
offers must: 

(A) Incorporate a clear and accurate 
description of the technical require-
ments for the material, product, or 
service to be procured. The description 
must not, in competitive procure-
ments, contain features that unduly re-
strict competition. The description 
may include a statement of the quali-
tative nature of the material, product 
or service to be procured, and when 
necessary will set forth those min-
imum essential characteristics and 
standards to which it must conform if 
it is to satisfy its intended use. When it 
is impractical or uneconomical to 
make a clear and accurate description 
of the technical requirements, a ‘‘brand 
name or equal’’ description may be 
used to define the performance or other 

salient requirements of a procurement. 
The specific features of the named 
brands which must be met by offerors 
must be clearly stated. 

(B) Clearly specify all requirements 
which offerors must fulfill and all 
other factors to be used in evaluating 
bids or proposals. 

(ii) Contract pricing. Cost plus a per-
centage of cost method of contracting 
must not be used. 

(iii) Unacceptable bidders. The fol-
lowing will not be allowed to bid on, or 
negotiate for, a contract or sub-
contract related to the construction of 
the project: 

(A) An engineer or architect as an in-
dividual or entity who has prepared 
plans and specifications or who will be 
responsible for monitoring the con-
struction; 

(B) Any entity in which the grantee’s 
architect or engineer is an officer, em-
ployee, or holds or controls a substan-
tial interest in the grantee; 

(C) The grantee’s governing body offi-
cers, employees, or agents; 

(D) Any member of the grantee’s Im-
mediate Family or partners in para-
graphs (e)(1)(iii)(A), (B), or (C) of this 
section; or 

(E) An entity which employs, or is 
about to employ, any person in para-
graph (e)(1)(iii)(A), (B), (C), or (D) of 
this section. 

(iv) Contract award. Contracts must 
be made only with responsible parties 
possessing the potential ability to per-
form successfully under the terms and 
conditions of a proposed procurement. 
Consideration must include, but not be 
limited to, matters such as integrity, 
record of past performance, financial 
and technical resources, and accessi-
bility to other necessary resources. 
Contracts must not be made with par-
ties who are suspended or debarred. 

(2) Design/build method. The Design/ 
Build Method, where the same person 
or entity provides design and engineer-
ing work, as well as construction or in-
stallation, may be used with Agency 
written approval. 

(i) Concurrence information. The Ap-
plicant will request Agency concur-
rence by providing the Agency at least 
the information specified in paragraphs 
(e)(2)(i)(A) through (H) of this section. 
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(A) The grantee’s written request to 
use the Design/Build Method with a de-
scription of the proposed method. 

(B) A proposed scope of work describ-
ing in clear, concise terms the tech-
nical requirements for the contract. It 
shall include a nontechnical statement 
summarizing the work to be performed 
by the contractor, the results expected, 
and a proposed construction schedule 
showing the sequence in which the 
work is to be performed. 

(C) A proposed firm-fixed-price con-
tract for the entire project which pro-
vides that the contractor will be re-
sponsible for any extra cost which re-
sult from errors or omissions in the 
services provided under the contract, 
as well as compliance with all Federal, 
State, local, and Tribal requirements 
effective on the contract execution 
date. 

(D) Where noncompetitive negotia-
tion is proposed and found, by the 
Agency, to be an acceptable procure-
ment method, then the Agency will 
evaluate documents indicating the con-
tractor’s performance on previous simi-
lar projects in which the contractor 
acted in a similar capacity. 

(E) A detailed listing and cost esti-
mate of equipment and supplies not in-
cluded in the construction contract but 
which are necessary to properly oper-
ate the project. 

(F) Evidence that a qualified con-
struction Inspector who is independent 
of the contractor has or will be hired. 

(G) Preliminary plans and outline 
specifications. However, final plans and 
specifications must be completed and 
reviewed by the Agency prior to the 
start of construction. 

(H) The grantee’s attorney’s opinion 
and comments regarding the legal ade-
quacy of the proposed contract docu-
ments and evidence that the grantee 
has the legal authority to enter into 
and fulfill the contract. 

(ii) Agency concurrence of design/build 
method. The Agency will review the 
material submitted by the Applicant. 
When all items are acceptable, the 
Agency approval official will concur in 
the use of the Design/Build Method for 
the proposal. 

(iii) Forms used. Agency approved 
contract documents must be used pro-
vided they are customarily used in the 

area and protect the interest of the Ap-
plicant and the Agency with respect to 
compliance with items such as the 
drawings, specifications, payments for 
work, inspections, completion, non-
discrimination in construction work, 
and acceptance of the work. The Agen-
cy will not become a party to a con-
struction contract or incur any liabil-
ity under it. No contract shall become 
effective until concurred, in writing, by 
the Agency. Such concurrence state-
ment must be attached to and made a 
part of the contract. 

(iv) Contract provisions. Contracts will 
have a listing of attachments and must 
contain the following: 

(A) The contract sum; 
(B) The dates for starting and com-

pleting the work; 
(C) The amount of liquidated dam-

ages, if any, to be charged; 
(D) The amount, method, and fre-

quency of payment; 
(E) Surety provisions that meet the 

requirements of paragraph (a)(3) of this 
section; 

(F) The requirement that changes or 
additions must have prior written ap-
proval of the Agency as identified in 
the letter of conditions; 

(G) Contract review and concurrence. 
The grantee’s attorney will review the 
executed contract documents, includ-
ing performance and payment bonds, 
and will certify that they are in com-
pliance with Federal, State, or Tribal 
law, and that the persons executing 
these documents have been properly 
authorized to do so. The contract docu-
ments, engineer’s recommendation for 
award, and bid tabulation sheets will 
be forwarded to the Agency for concur-
rence prior to awarding the contract. 
All contracts will contain a provision 
that they are not effective until they 
have been concurred, in writing, by the 
Agency; 

(H) This part does not relieve the 
grantee of any responsibilities under 
its contract. The grantee is responsible 
for the settlement of all contractual 
and administrative issues arising out 
of procurement entered into in support 
of Agency funding. These include, but 
are not limited to, source evaluation, 
protests, disputes, and claims. Matters 
concerning violation of laws are to be 
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referred to the applicable local, State, 
Tribal, or Federal authority; and 

(3) Construction management. Con-
struction managers as a constructor 
(CMc) acts in the capacity of a general 
contractor and is financially and pro-
fessionally responsible for the con-
struction. This type of construction 
management is also referred to as con-
struction manager ‘‘At Risk.’’ The con-
struction contract is between the 
grantee and the CMc. The CMc in turn 
subcontracts for some or all of the 
work. The CMc will need to carry the 
Agency required 100 percent surety and 
insurance, as required under paragraph 
(a)(3) of this section. Projects using 
construction management must follow 
the requirements of (e)(2)(i) through 
(iv) of this section. 

(f) Procurement methods. Procurement 
must be made by one of the following 
methods: competitive sealed bids (for-
mal advertising); competitive negotia-
tion; or noncompetitive negotiation. 
Competitive sealed bids (formal adver-
tising) are the preferred procurement 
method for construction contracts. 

(1) Competitive sealed bids. In competi-
tive sealed bids (formal advertising), 
sealed bids are publicly solicited and a 
firm-fixed-price contract (lump sum or 
unit price) is awarded to the respon-
sible bidder whose bid, conforming with 
all the material terms and conditions 
of the invitation for bids, is lowest, 
price and other factors considered. 
When using this method, the following 
will apply: 

(i) At a sufficient time prior to the 
date set for opening of bids, bids must 
be solicited from an adequate number 
of qualified sources. In addition, the in-
vitation must be publicly advertised. 

(ii) The invitation for bids, including 
specifications and pertinent attach-
ments, must clearly define the items or 
services needed in order for the bidders 
to properly respond to the invitation 
under paragraph (f)(1) of this section. 

(iii) All bids must be opened publicly 
at the time and place stated in the in-
vitation for bids. 

(iv) A firm-fixed-price contract award 
must be made by written notice to that 
responsible bidder whose bid, con-
forming to the invitation for bids, is 
lowest. When specified in the bidding 
documents, factors such as discounts 

and transportation costs will be consid-
ered in determining which bid is low-
est. 

(v) The Applicant, with the concur-
rence of the Agency, will consider the 
amount of the bids or proposals, and all 
conditions listed in the invitation. On 
the basis of these considerations, the 
Applicant will select and notify the 
lowest responsible bidder. The contract 
will be awarded using an Agency-ap-
proved form. 

(vi) Any or all bids may be rejected 
by the grantee when it is in their best 
interest. 

(2) Competitive negotiation. In com-
petitive negotiations, proposals are re-
quested from a number of sources. Ne-
gotiations are normally conducted 
with more than one of the sources sub-
mitting offers (offerors). Competitive 
negotiation may be used if conditions 
are not appropriate for the use of for-
mal advertising and where discussions 
and bargaining with a view to reaching 
agreement on the technical quality, 
price, other terms of the proposed con-
tract and specifications are necessary. 
If competitive negotiation is used for 
procurement, the following require-
ments will apply: 

(i) Proposals must be solicited from 
two qualified sources, unless otherwise 
approved by the Agency, to permit rea-
sonable competition consistent with 
the nature and requirements of the 
procurement. 

(ii) The Request for Proposal must 
identify all significant evaluation fac-
tors, including price or cost where re-
quired, and their relative importance. 

(iii) The grantee must provide mech-
anisms for technical evaluation of the 
proposals received, determination of 
responsible offerors for the purpose of 
written or oral discussions, and selec-
tion for contract award. 

(iv) Award may be made to the re-
sponsible offeror whose proposal will be 
most advantageous to the grantee, 
price and other factors considered. Un-
successful offerors must be promptly 
notified. 

(v) Owners may utilize competitive 
negotiation procedures for procure-
ment of architectural/engineering and 
other professional services, whereby 
the offerors’ qualifications are evalu-
ated and the most qualified offeror is 
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selected, subject to negotiations of fair 
and reasonable compensation. 

(3) Noncompetitive negotiation. Non-
competitive negotiation is procure-
ment through solicitation of a proposal 
from only one source. Noncompetitive 
negotiation may be used when the 
award of a contract is not feasible 
under small acquisition and construc-
tion procedures, competitive sealed 
bids (formal advertising) or competi-
tive negotiation procedures. Cir-
cumstances under which a contract 
may be awarded by noncompetitive ne-
gotiations are limited to the following: 

(i) After solicitation of a number of 
sources, competition is determined in-
adequate; or 

(ii) No acceptable bids have been re-
ceived after formal advertising. 

(4) Additional procurement methods. 
The grantee may use additional inno-
vative procurement methods provided 
the grantee receives prior written ap-
proval from the Agency. Contracts will 
have a listing of attachments and the 
minimum provisions of the contract 
will include: 

(i) The contract sum; 
(ii) The dates for starting and com-

pleting the work; 
(iii) The amount of liquidated dam-

ages to be charged; 
(iv) The amount, method, and fre-

quency of payment; 
(v) Whether or not surety bonds will 

be provided; and 
(vi) The requirement that changes or 

additions must have prior written ap-
proval of the Agency. 

(g) Contracts awarded prior to applica-
tions. Owners awarding construction or 
other procurement contracts prior to 
filing an application, must provide evi-
dence that is satisfactory to the Agen-
cy that the contract was entered into 
without intent to circumvent the re-
quirements of Agency regulations. 

(1) Modifications. The contract shall 
be modified to conform to the provi-
sions of this subpart. Where this is not 
possible, modifications will be made to 
the extent practicable and, as a min-
imum, the contract must comply with 
all State and local laws and regula-
tions as well as statutory requirements 
and executive orders related to the 
Agency financing. 

(2) Consultant’s certification. Provide a 
certification by an engineer, licensed 
in the State where the facility is con-
structed, that any construction per-
formed complies fully with the plans 
and specifications. 

(3) Owner’s certification. Provide a 
certification by the owner that the 
contractor has complied with applica-
ble statutory and executive require-
ments related to Agency financing. 

(h) Contract administration. Contract 
administration must comply with 7 
CFR 1780.76. If another authority, such 
as a Federal, State, or Tribal agency, is 
providing funding and requires over-
sight of inspections, change orders, and 
pay requests, the Agency will accept 
copies of their reports or forms as 
meeting oversight requirements of the 
Agency. 

[79 FR 78255, Dec. 29, 2014, as amended at 81 
FR 11052, Mar. 2, 2016] 

RENEWABLE ENERGY SYSTEM AND EN-
ERGY EFFICIENCY IMPROVEMENT GUAR-
ANTEED LOANS 

§ 4280.125 Compliance with §§ 4279.29 
through 4279.99 of this chapter. 

All loans guaranteed under this sub-
part must comply with the provisions 
found in §§ 4279.29 through 4279.99 of 
this chapter. 

§ 4280.126 Guarantee/annual renewal 
fee. 

Except for the conditions for receiv-
ing reduced guarantee fee and unless 
otherwise specified in a FEDERAL REG-
ISTER notice, the provisions specified in 
§ 4279.107 of this chapter apply to loans 
guaranteed under this subpart. 

§ 4280.127 Borrower eligibility. 

To receive a RES or EEI guaranteed 
loan under this subpart, a borrower 
must be eligible under § 4280.112. In ad-
dition, borrower must meet the re-
quirements of paragraphs (a) through 
(e) of this section. Borrowers who re-
ceive a loan guaranteed under this sub-
part must continue to meet the re-
quirements specified in this section. 

(a) Type of borrower. The borrower 
must be an Agricultural Producer or 
Rural Small Business. 

(b) Ownership. The borrower must: 
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(1) Own or be the prospective owner 
of the project; and 

(2) Own or control the site for the 
project at the time of application and, 
if the loan is guaranteed under this 
subpart, for the term of the loan. 

(c) Revenues and expenses. The bor-
rower must have available or be able to 
demonstrate, at the time of applica-
tion, satisfactory sources of revenue in 
an amount sufficient to provide for the 
operation, management, maintenance, 
and any debt service of the project for 
the term of the loan. In addition, the 
borrower must control the revenues 
and expenses of the project, including 
its operation and maintenance, for 
which the loan is sought. Notwith-
standing the provisions of this para-
graph, the borrower may employ a 
Qualified Consultant under contract to 
manage revenues and expenses of the 
project and its operation and/or main-
tenance. 

(d) Legal authority and responsibility. 
Each borrower and lender must have 
the legal authority necessary to apply 
for and carry out the purpose of the 
guaranteed loan. 

(e) Universal identifier and SAM. Un-
less exempt under 2 CFR 25.110, the 
borrower must: 

(1) Be registered in the SAM prior to 
submitting an application; 

(2) Maintain an active SAM registra-
tion with current information at all 
times during which it has an active 
Federal award or an application under 
consideration by the Agency; and 

(3) Provide its DUNS number in each 
application it submits to the Agency. 

§ 4280.128 Project eligibility. 
For a RES or EEI project to be eligi-

ble to receive a guaranteed loan under 
this subpart, the project must meet 
each criteria specified in § 4280.113(a) 
through (f). In addition, the purchase 
of an existing RES that meets the cri-
teria specified in § 4280.113(b) through 
(f) is an eligible project under this sec-
tion. 

§ 4280.129 Guaranteed loan funding. 
(a) The amount of the loan that will 

be made available to an eligible project 
under this subpart will not exceed 75 
percent of Eligible Project Costs. Eligi-
ble Project Costs are specified in para-

graph (e) of this section. Ineligible 
project costs are identified in para-
graph (f) of this section. 

(b) The minimum amount of a guar-
anteed loan made to a borrower will be 
$5,000, less any program grant amounts. 
The maximum amount of a guaranteed 
loan made to a borrower is $25 million. 

(c) The percentage of guarantee, up 
to the maximum allowed by this sec-
tion, will be negotiated between the 
lender and the Agency. The maximum 
percentage of guarantee is: 

(1) 85 percent for loans of $600,000 or 
less; 

(2) 80 percent for loans greater than 
$600,000 up to and including $5 million; 

(3) 70 percent for loans greater than 
$5 million up to and including $10 mil-
lion; and 

(4) 60 percent for loans greater than 
$10 million. 

(d) The total amount of the loans 
guaranteed under this subpart to one 
borrower, including the guaranteed and 
unguaranteed portion, the outstanding 
principal, and interest balance of any 
existing loans guaranteed under this 
program and the new loan request, 
must not exceed $25 million. 

(e) Eligible Project Costs are only 
those costs associated with the items 
identified in § 4280.114(c)(1) through 
(c)(6) and paragraphs (e)(1) through (6) 
of this section as long as the items 
identified in both sets of paragraphs 
are directly related to the RES or EEI. 
The Eligible Project Costs identified in 
paragraphs (e)(1) through (4) of this 
section cannot exceed more than 5 per-
cent of the loan amount. 

(1) Working capital. 
(2) Land acquisition. 
(3) Routine lender fees, as described 

in § 4279.120(a) of this chapter. 
(4) Energy Assessments, Energy Au-

dits, technical reports, business plans, 
and Feasibility Studies completed and 
acceptable to the Agency, except if any 
portion was financed by any other Fed-
eral or State grant or payment assist-
ance, including, but not limited to, a 
REAP Energy Assessment or Energy 
Audit, or REDA grant. 

(5) Building and equipment for an ex-
isting RES. 

(6) Refinancing outstanding debt 
when the original purpose of the debt 
being refinanced meets the eligible 
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project requirements of § 4280.128. Ex-
isting debt may be refinanced provided 
that: 

(i) The project identified in the appli-
cation meets the requirements of 
§ 4280.128; 

(ii) The debt being refinanced must 
be less than 50 percent of the overall 
loan; 

(iii) Refinancing is necessary to im-
prove cash flow and viability of the 
project identified in the application; 

(iv) At the time of application, the 
loan being refinanced has been current 
for at least the past 12 months (unless 
such status is achieved by the lender 
forgiving the borrower’s debt); and 

(v) The lender is providing better 
rates or terms for the loan being refi-
nanced. 

(f) Ineligible project costs include, 
but are not limited to costs identified 
in §§ 4280.114(d)(1), (d)(2), (d)(4) through 
(d)(9), guaranteeing loans made by 
other Federal agencies, subordinated 
owner debt, and loans made with the 
proceeds of any obligation the interest 
on which is excludable from income 
under 26 U.S.C. 103 or a successor stat-
ute. Funds generated through the 
issuance of tax-exempt obligations 
may neither be used to purchase the 
guaranteed portion of any Agency 
guaranteed loan nor may an Agency 
guaranteed loan serve as collateral for 
a tax-exempt issue. The Agency may 
guarantee a loan for a project which in-
volves tax-exempt financing only when 
the guaranteed loan funds are used to 
finance a part of the project that is 
separate and distinct from the part 
which is financed by the tax-exempt 
obligation, and the guaranteed loan 
has at least a parity security position 
with the tax-exempt obligation. 

(g) In determining the amount of a 
loan awarded, the Agency will take 
into consideration the criteria speci-
fied in § 4280.114(e). 

§ 4280.130 Loan processing. 

(a) Processing RES and EEI guaran-
teed loans under this subpart must 
comply with the provisions found in 
§§ 4279.120 through 4279.187 of this chap-
ter, except for those sections specified 
in paragraph (b) of this section, and as 
provided in §§ 4280.131 through 4280.142. 

(b) The provisions found in §§ 4279.150, 
4279.155, 4279.161, and 4279.175 of this 
chapter do not apply to loans guaran-
teed under this subpart. 

§ 4280.131 Credit quality. 

Except for § 4279.131(d) of this chap-
ter, the credit quality provisions of 
§ 4279.131 of this chapter apply to this 
subpart. Instead of complying with 
§ 4279.131(d), borrowers must dem-
onstrate evidence of cash equity injec-
tion in the project of not less than 25 
percent of total Eligible Project Costs. 
Cash equity injection must be in the 
form of cash. For guaranteed loan-only 
requests, Federal grant funds may be 
counted as cash equity. 

§ 4280.132 Financial statements. 

All financial statements must be in 
accordance with § 4279.137 of this chap-
ter except that, for Agricultural Pro-
ducers, the borrower may provide fi-
nancial information in the manner 
that is generally required by agricul-
tural commercial lenders. 

§ 4280.133 [Reserved] 

§ 4280.134 Personal and corporate 
guarantees. 

Except for Passive Investors, all per-
sonal and corporate guarantees must 
be in accordance with § 4279.149 of this 
chapter. 

§ 4280.135 Scoring RES and EEI guar-
anteed loan-only applications. 

(a) Evaluation criteria. The Agency 
will score each guaranteed loan-only 
application received using the evalua-
tion criteria specified in § 4280.120, ex-
cept that, in § 4280.120(b)(1), the calcula-
tion will be made on the loan amount 
requested and not on the grant amount 
requested. 

(b) Minimum score. The Agency will 
establish a minimum score that guar-
anteed loan-only applications must 
meet in order to be considered for fund-
ing in periodic competitions, as speci-
fied in § 4280.139(a). The minimum score 
is 50 points, and may be adjusted 
through the publishing of a Notice in 
the FEDERAL REGISTER. Any applica-
tion that does not meet the applicable 
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minimum score is only eligible to com-
pete in a National competition as spec-
ified in § 4280.139(c)(2). 

(c) Notification. The Agency will no-
tify in writing each lender and bor-
rower whose application does not meet 
the applicable minimum score. 

§ 4280.136 [Reserved] 

§ 4280.137 Application and documenta-
tion. 

The requirements in this section 
apply to guaranteed loan applications 
for RES and EEI projects under this 
subpart. 

(a) General. Guaranteed loan applica-
tions must be submitted in accordance 
with the guaranteed loan requirements 
specified in § 4280.110 and in this sec-
tion. 

(b) Application content for guaranteed 
loans greater than $600,000. Each guaran-
teed loan-only application for greater 
than $600,000 must contain the informa-
tion specified in paragraphs (b)(1) and 
(2) of this section. 

(1) Application content. Each applica-
tion submitted under this paragraph 
must contain the information specified 
in §§ 4280.117(a)(6) through (9) and (b) 
through (e) and as specified in para-
graph (b)(2) of this section, and must 
present the information in the same 
order as shown in § 4280.117. 

(2) Lender forms, certifications, and 
agreements. Each application submitted 
under paragraph (b) of this section 
must contain applicable forms, certifi-
cations, and agreements specified in 
paragraphs (b)(2)(i) through (xi) of this 
section instead of the forms and cer-
tifications specified in § 4280.117(a). 

(i) A completed Form RD 4279–1, 
‘‘Application for Loan Guarantee.’’ 

(ii) Environmental documentation in 
accordance with 7 CFR part 1970. 

(iii) Identify the ethnicity, race, and 
gender of the applicant. This informa-
tion is optional and is not required for 
a Complete Application. 

(iv) A personal credit report from an 
Agency approved credit reporting com-
pany for each owner, partner, officer, 
director, key employee, and stock-
holder owning 20 percent or more inter-
est in the borrower’s business oper-
ation, except Passive Investors and 

those corporations listed on a major 
stock exchange. 

(v) Appraisals completed in accord-
ance with § 4279.144 of this chapter. 
Completed appraisals should be sub-
mitted when the application is filed. If 
the appraisal has not been completed 
when the application is filed, the Lend-
er must submit an estimated appraisal. 
Agency approval in the form of a Con-
ditional Commitment may be issued 
subject to receipt of adequate apprais-
als. In all cases, a completed appraisal 
must be submitted prior to the loan 
being closed. 

(vi) Commercial credit reports ob-
tained by the lender on the borrower 
and any parent, affiliate, and sub-
sidiary firms. 

(vii) Current personal and corporate 
financial statements of any guaran-
tors. 

(viii) Financial information is re-
quired on the total operation of the Ag-
ricultural Producer/Rural Small Busi-
ness and its parent, subsidiary, or af-
filiates. All information submitted 
under this paragraph must be substan-
tiated by authoritative records. 

(A) Historical financial statements. 
Provide historical financial state-
ments, including income statements 
and balance sheets, according to the 
Annual Receipts time frames specified 
in paragraphs § 4280.117(b)(1)(i)(A) 
through (C), as applicable to the length 
of time that Applicant’s Rural Small 
Business or agricultural operation has 
been in operation. Agricultural Pro-
ducers may present historical financial 
information in the format that is gen-
erally required by commercial agri-
culture lenders. 

(B) Current balance sheet and income 
statement. Provide a current balance 
sheet and income statement presented 
in accordance with GAAP and dated 
within 90 days of the application sub-
mittal. Agricultural Producers may 
present financial information in the 
format that is generally required by 
commercial agriculture lenders or in a 
similar format used when submitting 
the same information in support of the 
borrower’s Federal income tax returns. 

(C) Pro forma financial statements. 
Provide pro forma balance sheet at 
start-up of the borrower’s business op-
eration that reflects the use of the loan 

VerDate Sep<11>2014 09:11 Apr 13, 2017 Jkt 241026 PO 00000 Frm 00856 Fmt 8010 Sfmt 8010 Y:\SGML\241026.XXX 241026pm
an

gr
um

 o
n 

D
S

K
3G

D
R

08
2P

R
O

D
 w

ith
 C

F
R



847 

RBS and RUS, USDA § 4280.138 

proceeds or grant award; 3 additional 
years of financial statements, indi-
cating the necessary start-up capital, 
operating capital, and short-term cred-
it; and projected cash flow and income 
statements for 3 years supported by a 
list of assumptions showing the basis 
for the projections. 

(ix) Lender’s complete comprehensive 
written analysis in accordance with 
§ 4280.131. 

(x) A certification by the lender that 
the borrower is eligible, the loan is for 
authorized purposes, and there is rea-
sonable assurance of repayment ability 
based on the borrower’s history, projec-
tions, equity, and the collateral to be 
obtained. 

(xi) A proposed loan agreement or a 
sample loan agreement with an at-
tached list of the proposed loan agree-
ment provisions. The following require-
ments must be addressed in the pro-
posed or sample loan agreement: 

(A) Prohibition against assuming li-
abilities or obligations of others; 

(B) Restriction on dividend pay-
ments; 

(C) Limitation on the purchase or 
sale of equipment and fixed assets; 

(D) Limitation on compensation of 
officers and owners; 

(E) Minimum working capital or cur-
rent ratio requirement; 

(F) Maximum debt-to-net worth 
ratio; 

(G) Restrictions concerning consoli-
dations, mergers, or other cir-
cumstances; 

(H) Limitations on selling the busi-
ness without the concurrence of the 
lender; 

(I) Repayment and amortization pro-
visions of the loan; 

(J) List of collateral and lien priority 
for the loan, including a list of persons 
and corporations guaranteeing the loan 
with a schedule for providing the lend-
er with personal and corporate finan-
cial statements. Financial statements 
for corporate and personal guarantors 
must be updated at least annually once 
the guarantee is provided; 

(K) Type and frequency of financial 
statements to be required from the bor-
rower for the duration of the loan; 

(L) The addition of any requirements 
imposed by the Agency in its Condi-
tional Commitment; 

(M) A reserved section for any Agen-
cy environmental requirements; and 

(N) A provision for the lender or the 
Agency to have reasonable access to 
the project and its performance infor-
mation during its useful life or the 
term of the loan, whichever is longer, 
including the periodic inspection of the 
project by a representative of the lend-
er or the Agency. 

(c) Application content for guaranteed 
loans of $600,000 or Less. Each guaran-
teed loan-only application for $600,000 
or less must contain the information 
specified in paragraphs (c)(1) and (2) of 
this section. 

(1) Application contents. If the applica-
tion is for less than $200,000, but more 
than $80,000, the application must con-
tain the information specified in 
§ 4280.118(b), except as specified in para-
graph (c)(2) of this section (e.g., the 
grant forms under § 4280.117(a) are not 
required to be submitted), and must 
present the information in the same 
order as shown in § 4280.118(b). If the ap-
plication is for $200,000 and greater, the 
application must contain the informa-
tion specified in § 4280.117, except as 
specified in paragraph (c)(2) of this sec-
tion, and must present the information 
in the same order as shown in § 4280.117. 

(2) Lender forms, certifications, and 
agreements. Each application submitted 
under paragraph (c) of this section 
must use Form RD 4279–1A, ‘‘Applica-
tion for Loan Guarantee, Short Form,’’ 
and the forms and certifications speci-
fied in paragraphs (b)(2)(ii), (iii) (if not 
previously submitted), (v), (viii), (ix), 
(x), and (xi) of this section. The lender 
must have the documentation con-
tained in paragraphs (b)(2)(iv), (vi), and 
(vii) available in its files for the Agen-
cy’s review. 

[79 FR 78255, Dec. 29, 2014, as amended at 81 
FR 11052, Mar. 2, 2016] 

§ 4280.138 Evaluation of RES and EEI 
guaranteed loan applications. 

The provisions of § 4279.165 of this 
chapter apply to this subpart, although 
the Agency will determine borrower 
and project eligibility in accordance 
with the provisions of this subpart. 
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§ 4280.139 Selecting RES and EEI 
guaranteed loan-only applications 
for award. 

Complete and eligible guaranteed 
loan-only applications that are ready 
to be approved will be processed ac-
cording to this section, unless other-
wise modified by the Agency in a no-
tice published in the FEDERAL REG-
ISTER. Guaranteed loan applications 
that are part of a grant-guaranteed 
loan combination request will be proc-
essed according to § 4280.165(d). 

(a) Competing applications. On a peri-
odic basis, the Agency will compete 
each eligible application that is ready 
to be funded and that has a priority 
score, as determined under § 4280.135, 
that meets or exceeds the applicable 
minimum score. Higher scoring appli-
cations will receive first consideration. 
An application that does not meet the 
minimum score will be competed as 
provided in paragraph (c)(2) of this sec-
tion. 

(b) Funding selected applications. As 
applications are funded, the remaining 
guaranteed funding authority may be 
insufficient to fund the next highest 
scoring application or applications in 
those cases where two or more applica-
tions receive the same priority score. 
The procedures described in paragraphs 
(b)(1) and (2) of this section may be re-
peated as necessary in order to con-
sider all applications as appropriate. 

(1) If the remaining funds are insuffi-
cient to fund the next highest scoring 
project completely, the Agency will no-
tify the lender and offer the lender the 
opportunity to accept the level of funds 
available. If the lender does not accept 
the offer, the Agency will process the 
next highest scoring application. 

(2) If the remaining funds are insuffi-
cient to fund each project that receives 
the same priority score, the Agency 
will notify each lender and offer the 
lenders the opportunity to accept the 
level of funds available and the level of 
funds the Agency offers to each such 
lender will be proportional to the 
amount of the lenders’ requests. If 
funds are still remaining, the Agency 
may consider funding the next highest 
scoring project. 

(3) Any lender offered less than the 
full amount requested under either 
paragraph (b)(1) or (2) of this section 

may either accept the funds available 
or can request to compete in the next 
competition. Under no circumstances 
would there be an assurance that the 
project(s) would be funded in subse-
quent competitions. 

(4) If a lender agrees to the lower 
loan funding offered by the Agency 
under either paragraph (b)(1) or (2) of 
this section, the lender must certify 
that the purpose(s) of the project can 
still be met at the lower funding level 
and must provide documentation that 
the borrower has obtain the remaining 
total funds needed to complete the 
project. 

(c) Handling of ranked applications not 
funded. How the Agency disposes of 
ranked applications that have not re-
ceived funding depends on whether the 
application’s priority score is equal to 
or greater than the minimum score or 
is less than the minimum score. 

(1) An application with a priority 
score equal to or greater than the min-
imum score that is not funded in a 
periodic competition will be retained 
by the Agency for consideration in sub-
sequent competitions. If an application 
is not selected for funding after 12 
months, including the first month in 
which the application was competed, 
the application will be withdrawn by 
the Agency from further funding con-
sideration. 

(2) An application with a priority 
score less than the applicable min-
imum priority score will be competed 
against all other guaranteed loan-only 
applications in a National competition 
on the first business day of September 
of the Federal Fiscal Year in which the 
application is ready for funding. If the 
application is not funded, the applica-
tion will be withdrawn by the Agency 
from further funding consideration. 

(d) Unused funding. After each peri-
odic competition, the Agency will roll 
any remaining guaranteed funding au-
thority into the next competition. At 
the end of each Federal Fiscal Year, 
the Agency may elect at its discretion 
to allow any remaining multi-year 
funds to be carried over to the next 
Federal Fiscal Year rather than select-
ing a lower scoring application. 

(e) Commencement of the project. The 
Applicant assumes all risks if the 
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choice is made to purchase the tech-
nology proposed or start construction 
of the project to be financed in the 
guaranteed loan-only application after 
the Complete Application has been re-
ceived by the Agency, but prior to 
award announcement. 

§ 4280.140 [Reserved] 

§ 4280.141 Changes in borrower. 
All changes in borrowers must be in 

accordance with § 4279.180 of this chap-
ter, but the eligibility requirements of 
this subpart apply. 

§ 4280.142 Conditions precedent to 
issuance of loan note guarantee. 

The provisions of § 4279.181 of this 
chapter apply except for § 4279.181(b). In 
addition, paragraphs (a) and (b) of this 
section must be met. 

(a) The project has been performing 
at a steady state operating level in ac-
cordance with the technical require-
ments, plans, and specifications, con-
forms with applicable Federal, State, 
and local codes, and costs have not ex-
ceeded the amount approved by the 
lender and the Agency. 

(b) Where applicable, the lender must 
provide to the Agency a copy of the ex-
ecuted Power Purchase Agreement. 

§ 4280.143 Requirements after project 
construction. 

Once the project has been con-
structed, the lender must provide the 
Agency reports from the borrower in 
accordance with § 4280.123(j)(3), as appli-
cable. 

§§ 4280.144–4280.151 [Reserved] 

§ 4280.152 Servicing guaranteed loans. 
Except as specified in paragraphs (a) 

and (b) of this section, all loans guar-
anteed under this subpart must be in 
compliance with the provisions found 
in § 4287.101(b) and in §§ 4287.107 through 
4287.199 of this chapter. 

(a) Documentation of request. In com-
plying with § 4287.134(a) of this chapter, 
all transfers and assumptions must be 
to eligible borrowers in accordance 
with § 4280.127. 

(b) Additional loan funds. In com-
plying with § 4287.134(e) of this chapter, 
loans to provide additional funds in 

connection with a transfer and assump-
tion must be considered as a new loan 
application under § 4280.137. 

§§ 4280.153–4280.164 [Reserved] 

COMBINED FUNDING FOR RENEWABLE EN-
ERGY SYSTEMS AND ENERGY EFFI-
CIENCY IMPROVEMENTS 

§ 4280.165 Combined grant and guar-
anteed loan funding requirements. 

The requirements for a RES or EEI 
project for which an Applicant is seek-
ing a combined grant and guaranteed 
loan are specified in this section. 

(a) Eligibility. All Applicants must be 
eligible under the requirements speci-
fied in § 4280.112. If the Applicant is 
seeking a grant, the Applicant must 
also meet the Applicant eligibility re-
quirements specified in § 4280.112. If the 
Applicant is seeking a loan, the Appli-
cant must also meet the borrower eligi-
bility requirements specified in 
§ 4280.127. Projects must meet the 
project eligibility requirements speci-
fied in §§ 4280.113 and 4280.128, as appli-
cable. 

(b) Funding. Funding provided under 
this section is subject to the limits de-
scribed in paragraphs (b)(1) and (2) of 
this section. 

(1) The amount of any combined 
grant and guaranteed loan shall not ex-
ceed 75 percent of Eligible Project 
Costs and the grant portion shall not 
exceed 25 percent of Eligible Project 
Costs. For purposes of combined fund-
ing requests, Eligible Project Costs are 
based on the total costs associated 
with those items specified in 
§§ 4280.114(c) and 4280.129(e). The Appli-
cant must provide the remaining total 
funds needed to complete the project. 

(2) The minimum combined funding 
request allowed is $5,000, with the grant 
portion of the funding request being at 
least $1,500 for EEI projects and at 
least $2,500 for RES projects. 

(c) Application and documentation. 
When applying for combined funding, 
the Applicant must submit separate 
applications for both types of assist-
ance (grant and guaranteed loan). The 
separate applications must be sub-
mitted simultaneously by the lender. 

(1) Each application must meet the 
requirements, including the requisite 
forms and certifications, specified in 
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§§ 4280.117, 4280.118, 4280.119, and 4280.137, 
as applicable, and as follows: 

(i) Notwithstanding Form RD 4279–1, 
the SAM number and its expiration 
date must be provided prior to obliga-
tion of funds; 

(ii) A combined funding request for a 
guaranteed loan greater than $600,000 
must contain the information specified 
in § 4280.137(b)(1); and 

(iii) A combined funding request for a 
guaranteed loan of $600,000 or less must 
contain the information specified in 
§ 4280.137(c)(1) and (2). 

(2) Where both the grant application 
and the guaranteed loan application 
provisions request the same docu-
mentation, form, or certification, such 
documentation, form, or certification 
may be submitted once; that is, the 
combined application does not need to 
contain duplicate documentation, 
forms, and certifications. 

(d) Evaluation. The Agency will 
evaluate each application according to 
§ 4280.115(c). The Agency will select ap-
plications according to applicable pro-
cedures specified in § 4280.121(a) unless 
modified by this section. A combina-
tion loan and grant request will be se-
lected based upon the grant score of 
the project. 

(e) Interest rate and terms of loan. The 
interest rate and terms of the guaran-
teed loan for the loan portion of the 
combined funding request will be deter-
mined based on the procedures speci-
fied in §§ 4279.125 and 4279.126 of this 
chapter for guaranteed loans. 

(f) Other provisions. In addition to the 
requirements specified in paragraphs 
(a) through (e) of this section, the com-
bined funding request is subject to the 
other requirements specified in this 
subpart, including, but not limited to, 
processing and servicing requirements, 
as applicable, as described in para-
graphs (f)(1) through (6) of this section. 

(1) All other provisions of §§ 4280.101 
through 4280.111 apply to the combined 
funding request. 

(2) All other provisions of §§ 4280.112 
through 4280.123 apply to the grant por-
tion of the combined funding request 
and § 4280.124 applies if the project for 
which the grant is sought has a Total 
Project Cost of $200,000 and greater. 

(3) All other provisions of §§ 4280.125 
through 4280.152, as applicable, apply to 

the guaranteed loan portion of the 
combined funding request. 

(4) All guarantee loan and grant com-
bination applications that are ranked, 
but not funded, will be processed in ac-
cordance with provisions found in 
§ 4280.121(d), (e), and (f). 

(5) Applicants whose combination ap-
plications are approved for funding 
must utilize both the loan and the 
grant. The guaranteed loan will be 
closed prior to grant funds being dis-
bursed. The Agency reserves the right 
to reduce the total loan guarantee and 
grant award, as appropriate, if con-
struction costs are less than projected 
or if funding sources differ from those 
provided in the application. 

(6) Compliance reviews will be con-
ducted on a combined grant and guar-
anteed loan request. The compliance 
review will encompass the entire oper-
ation, program, or activity to be fund-
ed with Agency assistance. 

§§ 4280.166–4280.185 [Reserved] 

ENERGY AUDIT AND RENEWABLE ENERGY 
DEVELOPMENT ASSISTANCE (REDA) 
GRANTS 

§ 4280.186 Applicant eligibility. 

To be eligible for an Energy Audit 
grant or a REDA grant under this sub-
part, the Applicant must meet each of 
the criteria, as applicable, specified in 
paragraphs (a) through (d) of this sec-
tion. The Agency will determine an Ap-
plicant’s eligibility. 

(a) The Applicant must be one of the 
following: 

(1) A unit of State, Tribal, or local 
government; 

(2) A land-grant college or university, 
or other Institution of Higher Edu-
cation; 

(3) A rural electric cooperative; 
(4) A Public Power Entity; 
(5) An Instrumentality of a State, 

Tribal, or local government; or 
(6) A Council. 
(b) The Applicant must have suffi-

cient capacity to perform the Energy 
Audit or REDA activities proposed in 
the application to ensure success. The 
Agency will make this assessment 
based on the information provided in 
the application. 
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(c) The Applicant must have the legal 
authority necessary to apply for and 
carry out the purpose of the grant. 

(d) The Applicant must: 
(1) Be registered in the SAM prior to 

submitting an application; 
(2) Maintain an active SAM registra-

tion with current information at all 
times during which it has an active 
Federal award or an application under 
consideration by the Agency; and 

(3) Provide its DUNS number in each 
application it submits to the Agency. 
Generally, the DUNS number is in-
cluded on Standard Form–424. 

§ 4280.187 Project eligibility. 

To be eligible for an Energy Audit or 
a REDA grant, the grant funds for a 
project must be used by the grantee to 
assist Agricultural Producers or Rural 
Small Businesses in one or both of the 
purposes specified in paragraphs (a) 
and (b) of this section, and must also 
comply with paragraphs (c) through (f) 
of this section. 

(a) Conducting and promoting Energy 
Audits. 

(b) Conducting and promoting REDA 
by providing to Agricultural Producers 
and Rural Small Businesses rec-
ommendations and information on how 
to improve the energy efficiency of 
their operations and to use Renewable 
Energy technologies and resources in 
their operations. 

(c) Energy Audit and REDA can be 
provided only to a project located in a 
Rural Area unless the grantee of such 
project is an Agricultural Producer. If 
the project is owned by an Agricultural 
Producer, the project for which such 
services are being provided may be lo-
cated in either a Rural or non-Rural 
Area. If the Agricultural Producer’s 
project is in a non-Rural Area, then the 
Energy Audit or REDA can only be for 
an EEI or RES on components that are 
directly related to and their use and 
purpose is limited to the Agricultural 
Producer’s project, such as vertically 
integrated operations, that are part of 
and co-located with the agricultural 
production operation. 

(d) The Energy Audit or REDA must 
be provided to a recipient in a State. 

(e) The Applicant must have a place 
of business in a State. 

(f) The Applicant is cautioned 
against taking any actions or incurring 
any obligations prior to the Agency 
completing the environmental review 
that would either limit the range of al-
ternatives to be considered or that 
would have an adverse effect on the en-
vironment, such as the initiation of 
construction. If the Applicant takes 
any such actions or incurs any such ob-
ligations, it could result in project in-
eligibility. 

§ 4280.188 Grant funding for Energy 
Audit and Renewable Energy Devel-
opment Assistance. 

(a) Maximum grant amount. The max-
imum aggregate amount of Energy 
Audit and REDA grants awarded to any 
one recipient under this subpart cannot 
exceed $100,000 in a Federal Fiscal 
Year. Grant funds awarded for Energy 
Audit and REDA projects may be used 
only to pay Eligible Project Costs, as 
described in paragraph (b) of this sec-
tion. Ineligible project costs are listed 
in paragraph (c) of this section. 

(b) Eligible project costs. Eligible 
Project Costs for Energy Audits and 
Renewable Energy Development Assist-
ance are those costs incurred after the 
date a Complete Application has been 
received by the Agency and that are di-
rectly related to conducting and pro-
moting Energy Audits and REDA, 
which include but are not limited to: 

(1) Salaries; 
(2) Travel expenses; 
(3) Office supplies (e.g., paper, pens, 

file folders); and 
(4) Expenses charged as a direct cost 

or as an indirect cost of up to a max-
imum of 5 percent for administering 
the grant. 

(c) Ineligible project costs. Ineligible 
project costs for Energy Audit and 
REDA grants include, but are not lim-
ited to: 

(1) Payment for any construction-re-
lated activities; 

(2) Purchase or lease of equipment; 
(3) Payment of any judgment or debt 

owed to the United States; 
(4) Any goods or services provided by 

a person or entity who has a conflict of 
interest as provided in § 4280.106; 

(5) Any costs of preparing the appli-
cation package for funding under this 
subpart; and 
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(6) Funding of political or lobbying 
activities. 

(d) Energy audits. A grantee that con-
ducts an Energy Audit must require 
that, as a condition of providing the 
Energy Audit, the Agricultural Pro-
ducer or Rural Small Business pay at 
least 25 percent of the cost of the En-
ergy Audit. Further, the amount paid 
by the Agricultural Producer or Rural 
Small Business will be retained by the 
grantee as a contribution towards the 
cost of the Energy Audit and consid-
ered program income. The grantee may 
use the program income to further the 
objectives of their project or Energy 
Audit services offered during the grant 
period in accordance with Depart-
mental Regulations. 

§ 4280.189 [Reserved] 

§ 4280.190 Energy Audit and REDA 
grant applications—content. 

(a) Unless otherwise specified in a 
FEDERAL REGISTER notice, Applicants 
may only submit one Energy Audit 
grant application and one REDA grant 
application each Federal Fiscal Year. 
No combination (Energy Audit and 
REDA) applications will be accepted. 

(b) Applicants must submit Complete 
Applications consisting of the elements 
specified in paragraphs (b)(1) through 
(7) of this section, except that para-
graph (b)(4), is optional. 

(1) Form SF–424. 
(2) Form SF–424A. 
(3) Form SF–424B. 
(4) Identify the ethnicity, race, and 

gender of the applicant. This informa-
tion is optional and is not required for 
a Complete Application. 

(5) Certification that the Applicant is 
a legal entity in good standing (as ap-
plicable), and operating in accordance 
with the laws of the State(s) or Tribe 
where the Applicant has a place of 
business. 

(6) The Applicant must identify 
whether or not the Applicant has a 
known relationship or association with 
an Agency employee. If there is a 
known relationship, the Applicant 
must identify each Agency employee 
with whom the Applicant has a known 
relationship. 

(7) A proposed scope of work to in-
clude the following items: 

(i) A brief summary including a 
project title describing the proposed 
project; 

(ii) Goals of the proposed project; 
(iii) Geographic scope or service area 

of the proposed project and the method 
and rationale used to select the service 
area; 

(iv) Identification of the specific 
needs for the service area and the tar-
get audience to be served. The number 
of Agricultural Producers and/or Rural 
Small Businesses to be served must be 
identified including name and contact 
information, if available, as well as the 
method and rationale used to select the 
Agricultural Producers and/or Rural 
Small Businesses; 

(v) Timeline describing the proposed 
tasks to be accomplished and the 
schedule for implementation of each 
task. Include whether organizational 
staff, consultants, or contractors will 
be used to perform each task. If a 
project is located in multiple States, 
resources must be sufficient to com-
plete all projects; 

(vi) Marketing strategies to include a 
discussion on how the Applicant will be 
marketing and providing outreach ac-
tivities to the proposed service area en-
suring that Agricultural Producers 
and/or Rural Small Businesses are 
served; 

(vii) Applicant’s experience as fol-
lows: 

(A) If applying for a REDA grant, the 
Applicant’s experience in completing 
similar REDA activities, including the 
number of similar projects the Appli-
cant has performed and the number of 
years the Applicant has been per-
forming a similar service. 

(B) If applying for an Energy Audit 
grant, the number of energy audits and 
energy assessments the Applicant has 
completed and the number of years the 
Applicant has been performing those 
services; 

(C) For all Applicants, the amount of 
experience in administering Energy 
Audit, REDA, or similar activities as 
applicable to the purpose of the pro-
posed project. Provide discussion if the 
Applicant has any existing programs 
that can demonstrate the achievement 
of energy savings or energy generation 
with the Agricultural Producers and/or 
Rural Small Businesses the Applicant 
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has served. If the Applicant has re-
ceived one or more awards within the 
last 5 years in recognition of its Re-
newable Energy, energy savings, or en-
ergy-based technical assistance, please 
describe the achievement; and 

(viii) Identify the amount of Match-
ing Funds and other funds and the 
source(s) the Applicant is proposing to 
use for the project. Provide written 
commitments for Matching Funds and 
other funds at the time the application 
is submitted. 

(A) If financial resources come from 
the Applicant, the Applicant must sub-
mit documentation in the form of a 
bank statement that demonstrates 
availability of funds. 

(B) If a third party is providing finan-
cial assistance to the project, the Ap-
plicant must submit a commitment 
letter signed by an authorized official 
of the third party. The letter must be 
specific to the project and identify the 
dollar amount being provided. 

§ 4280.191 Evaluation of Energy Audit 
and REDA grant applications. 

Section 4280.115(c) applies to Energy 
Audit and REDA grants, except for 
§ 4280.115(c)(4). 

§ 4280.192 Scoring Energy Audit and 
REDA grant applications. 

The Agency will score each Energy 
Audit and REDA application using the 
criteria specified in paragraphs (a) 
through (f) of this section, with a max-
imum score of 100 points possible. 

(a) Applicant’s organizational experi-
ence in completing the Energy Audit or 
REDA proposed activity. A maximum of 
25 points will be awarded for this cri-
terion based on the experience of the 
organization in providing energy audits 
or renewable energy development as-
sistance as applicable to the purpose of 
the proposed project. The organization 
must have been in business and pro-
vided services for the number of years 
as identified in the paragraphs below. 

(1) More than 10 years of experience, 
25 points will be awarded. 

(2) At least 5 years and up to and in-
cluding 10 years of experience, 20 points 
will be awarded. 

(3) At least 2 years and up to and in-
cluding 5 years of experience, 10 points 
will be awarded. 

(4) Less than 2 years of experience, no 
points will be awarded.?≤ 

(b) Geographic scope of project in rela-
tion to identified need. A maximum of 20 
points can be awarded. 

(1) If the Applicant’s proposed or ex-
isting service area is State-wide or in-
cludes all or parts of multiple States, 
and the scope of work has identified 
needs throughout that service area, 20 
points will be awarded. 

(2) If the Applicant’s proposed or ex-
isting service area consists of multiple 
counties in a single State and the scope 
of work has identified needs through-
out that service area, 15 points will be 
awarded. 

(3) If the Applicant’s service area 
consists of a single county or munici-
pality and the scope of work has identi-
fied needs throughout that service 
area, 10 points will be awarded. 

(c) Number of Agricultural Producers/ 
Rural Small Businesses to be served. A 
maximum of 20 points will be awarded 
for this criterion based on the proposed 
number of ultimate recipients to be as-
sisted and if the Applicant has provided 
the names and contact information for 
the ultimate recipients to be assisted. 

(1) If the Applicant plans to provide 
Energy Audits or REDA to: 

(i) Up to 10 ultimate recipients, 2 
points will be awarded. 

(ii) Between 11 and up to and includ-
ing 25 ultimate recipients, 5 points will 
be awarded. 

(iii) More than 25 ultimate recipi-
ents, 10 points will be awarded. 

(2) If the Applicant provides a list of 
ultimate recipients, including their 
name and contact information, that 
are ready to be assisted, an additional 
10 points may be awarded. 

(d) Potential of project to produce en-
ergy savings or generation and its attend-
ing environmental benefits. A maximum 
of 10 points will be awarded for this cri-
terion under both paragraphs (d)(1) and 
(2) of this section 

(1) If the Applicant has an existing 
program that can demonstrate the 
achievement of energy savings or en-
ergy generation with the Agricultural 
Producers and/or Rural Small Busi-
nesses it has served, 5 points will be 
awarded. 

(2) If the Applicant provides evidence 
that it has received one or more awards 
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within the last 5 years in recognition 
of its renewable energy, energy sav-
ings, or energy-based technical assist-
ance, up to a maximum of 5 points will 
be awarded as follows: 

(i) International/national—3 points 
for each. 

(ii) Regional/State—2 points for each. 
(iii) Local—1 point for each. 
(e) Marketing and outreach plan. A 

maximum of 5 points will be awarded 
for this criterion. If the scope of work 
included in the application provides a 
satisfactory discussion of each of the 
following criteria, one point for each 
can be awarded. 

(1) The goals of the project; 
(2) Identified need; 
(3) Targeted ultimate recipients; 
(4) Timeline and action plan; and 
(5) Marketing and outreach strate-

gies and supporting data for strategies. 
(f) Commitment of funds for the total 

project cost. A maximum of 20 points 
will be awarded for this criterion if 
written documentation from each 
source providing Matching Funds and 
other funds are submitted with the ap-
plication. 

(1) If the Applicant proposes to 
match 50 percent or more of the grant 
funds requested, 20 points will be 
awarded. 

(2) If the Applicant proposes to 
match 20 percent or more but less than 
50 percent of the grant funds requested, 
15 points will be awarded. 

(3) If the Applicant proposes to 
match 5 percent or more but less than 
20 percent of the grant funds requested, 
10 points will be awarded. 

(4) If the Applicant proposes to 
match less than 5 percent of the grant 
funds requested, no points will be 
awarded. 

§ 4280.193 Selecting Energy Audit and 
REDA grant applications for award. 

Unless otherwise provided for in a 
FEDERAL REGISTER notice, Energy 
Audit and REDA grant applications 
will be processed in accordance with 
this section. 

(a) Application competition. Complete 
Energy Audit and REDA applications 
received by the Agency by 4:30 p.m. 
local time on January 31 will be com-
peted against each other. If January 31 
falls on a weekend or a federally-ob-

served holiday, the next Federal busi-
ness day will be considered the last day 
for receipt of a Complete Application. 
Complete Applications received after 
4:30 p.m. local time on January 31, re-
gardless of the postmark on the appli-
cation, will be processed in the subse-
quent fiscal year. Unless otherwise 
specified in a FEDERAL REGISTER no-
tice, the two highest scoring applica-
tions from each State, based on the 
scoring criteria established under 
§ 4280.192, will compete for funding. 

(b) Ranking of applications. All appli-
cations submitted to the National Of-
fice under paragraph (a) of this section 
will be ranked in priority score order. 
All applications that are ranked will be 
considered for selection for funding. 

(c) Selection of applications for fund-
ing. Using the ranking created under 
paragraph (a) of this section, the Agen-
cy will consider the score an applica-
tion has received compared to the 
scores of other ranked applications, 
with higher scoring applications re-
ceiving first consideration for funding. 
If two or more applications score the 
same and if remaining funds are insuf-
ficient to fund each such application, 
the Agency will distribute the remain-
ing funds to each such application on a 
pro-rata basis. At its discretion, the 
Agency may also elect to allow any re-
maining multi-year funds to be carried 
over to the next fiscal year rather than 
funding on a pro-rata basis. 

(d) Handling of ranked applications not 
funded. Based on the availability of 
funding, a ranked application sub-
mitted for Energy Audit and/or REDA 
funds may not be funded. Such ranked 
applications will not be carried forward 
into the next Federal Fiscal Year’s 
competition. 

§ 4280.194 [Reserved] 

§ 4280.195 Awarding and admin-
istering Energy Audit and REDA 
grants. 

The Agency will award and admin-
ister Energy Audit and REDA grants in 
accordance with Departmental Regula-
tions and with the procedures and re-
quirements specified in § 4280.122, ex-
cept as specified in paragraphs (a) 
through (c) of this section. 

(a) Instead of complying with 
§ 4280.122(b), the grantee must provide 
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satisfactory evidence to the Agency 
that all officers of grantee organization 
authorized to receive and/or disburse 
Federal funds are covered by such 
bonding and/or insurance requirements 
as are normally required by the grant-
ee. 

(b) Form RD 400–1 specified in 
§ 4280.122(c)(6) is not required. 

(c) The Power Purchase Agreement 
specified in § 4280.122(h) is not re-
quired.?≤ 

§ 4280.196 Servicing Energy Audit and 
REDA grants. 

The Agency will service Energy 
Audit and REDA grants in accordance 
with the requirements specified in De-
partmental Regulations, the Grant 
Agreement, 7 CFR part 1951, subparts E 
and O, other than 7 CFR 
1951.709(d)(1)(i)(B)(iv), and the require-
ments in § 4280.123, except as specified 
in paragraphs (a) through (d) of this 
section. 

(a) Grant disbursement. The Agency 
will determine, based on the applicable 
Departmental Regulations, whether 
disbursement of a grant will be by ad-
vance or reimbursement. Form SF–270 
must be completed by the grantee and 
submitted to the Agency no more often 
than monthly to request either ad-
vance or reimbursement of funds. 

(b) Semiannual performance reports. 
Project performance reports shall in-
clude, but not be limited to, the fol-
lowing: 

(1) A comparison of actual accom-
plishments to the objectives estab-
lished for that period (e.g., the number 
of Energy Audits performed, number of 
recipients assisted and the type of as-
sistance provided for REDA); 

(2) A list of recipients, each recipi-
ent’s location, and each recipient’s 
NAICS code; 

(3) Problems, delays, or adverse con-
ditions, if any, that have in the past or 
will in the future affect attainment of 
overall project objectives, prevent 
meeting time schedules or objectives, 
or preclude the attainment of par-
ticular project work elements during 
established time periods. This disclo-
sure shall be accompanied by a state-
ment of the action taken or planned to 
resolve the situation; 

(4) Objectives and timetable estab-
lished for the next reporting period. 

(c) Final performance report. A final 
performance report will be required 
with the final Federal financial report 
within 90 days after project comple-
tion. The final performance report 
must contain the information specified 
in paragraphs (c)(2)(i) or (ii), as appli-
cable, of this section. 

(1) For Energy Audit projects, the 
final performance report must provide 
complete information regarding: 

(i) The number of audits conducted, 
(ii) A list of recipients (Agricultural 

Producers and Rural Small Businesses) 
with each recipient’s NAICS code, 

(iii) The location of each recipient, 
(iv) The cost of each audit and docu-

mentation showing that the recipient 
of the Energy Audit provided 25 per-
cent of the cost of the audit, and 

(v) The expected energy saved for 
each audit conducted if the audit is im-
plemented. 

(2) For REDA projects, the final per-
formance report must provide complete 
information regarding: 

(i) The number of recipients assisted 
and the type of assistance provided, 

(ii) A list of recipients with each re-
cipient’s NAICS code, 

(iii) The location of each recipient, 
and 

(iv) The expected Renewable Energy 
that would be generated if the projects 
were implemented. 

(d) Outcome project performance report. 
One year after submittal of the final 
performance report, the grantee will 
provide the Agency a final status re-
port on the number of projects that are 
proceeding with the grantee’s rec-
ommendations, including the amount 
of energy saved and the amount of Re-
newable Energy generated, as applica-
ble. 

§§ 4280.197–4280.199 [Reserved] 

§ 4280.200 OMB control number. 

The information collection require-
ments contained in this subpart have 
been approved by the Office of Manage-
ment and Budget (OMB) and have been 
assigned OMB control number 0570– 
0067. A person is not required to re-
spond to a collection of information 
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unless it displays a currently valid 
OMB control number.?≤ 

APPENDIX A TO SUBPART B OF PART 
4280—TECHNICAL REPORTS FOR EN-
ERGY EFFICIENCY IMPROVEMENT 
(EEI) PROJECTS 

For all EEI projects with Total Project 
Costs of more than $80,000, provide the infor-
mation specified in Sections A and D and in 
Section B or Section C, as applicable. If the 
application is for an EEI project with Total 
Project Costs of $80,000 or less, please see 
§ 4280.119(b)(3) for the technical report infor-
mation to be submitted with your applica-
tion. 

If the application is for an EEI project 
with Total Project Costs of $200,000 and 
greater, you must conduct an Energy Audit. 
However, if the application is for an EEI 
project with a Total Project Costs of less 
than $200,000, you may conduct either an En-
ergy Assessment or an Energy Audit. 

Section A—Project Information. Describe 
how all the improvements to or replacement 
of an existing building and/or equipment 
meet the requirements of being Commer-
cially Available. Describe how the design, 
engineering, testing, and monitoring are suf-
ficient to demonstrate that the proposed 
project will meet its intended purpose, en-
sure public safety, and comply with applica-
ble laws, regulations, agreements, permits, 
codes, and standards. Describe how all equip-
ment required for the EEI(s) is available and 
able to be procured and delivered within the 
proposed project development schedule. In 
addition, present information regarding 
component warranties and the availability of 
spare parts. 

Section B—Energy audit. If conducting an 
EA, provide the following information. 

(1) Situation report. Provide a narrative de-
scription of the existing building and/or 
equipment, its energy system(s) and usage, 
and activity profile. Also include average 
price per unit of energy (electricity, natural 
gas, propane, fuel oil, renewable energy, etc.) 
paid by the customer for the most recent 12 
months, or an average of 2, 3, 4, or 5 years, 
for the building and equipment being au-
dited. Any energy conversion should be based 
on use rather than source. 

(2) Potential improvement description. Pro-
vide a narrative summary of the potential 
improvement and its ability to reduce en-
ergy consumption or improve energy effi-
ciency, including a discussion of reliability 
and durability of the improvements. 

(i) Provide preliminary specifications for 
critical components. 

(ii) Provide preliminary drawings of 
project layout, including any related struc-
tural changes. 

(iii) Identify significant changes in future 
related operations and maintenance costs. 

(iv) Describe explicitly how outcomes will 
be measured. 

(3) Technical analysis. Give consideration to 
the interactions among the potential im-
provements and the current energy sys-
tem(s). 

(i) For the most recent 12 months, or an 
average of 2, 3, 4, or 5 years, prior to the date 
the application is submitted, provide both 
the total amount and the total cost of en-
ergy used for the original building and/or 
equipment, as applicable, for each improve-
ment identified in the potential project. In 
addition, provide for each improvement iden-
tified in the potential project an estimate of 
the total amount of energy that would have 
been used and the total cost that would have 
been incurred if the proposed project were in 
operation for this same time period. 

(ii) Calculate all direct and attendant indi-
rect costs of each improvement; 

(iii) Rank potential improvements meas-
ures by cost-effectiveness; and 

(iv) Provide an estimate of Simple Pay-
back, including all calculations, documenta-
tion, and any assumptions. 

(4) Qualifications of the auditor. Provide the 
qualifications of the individual or entity 
which completed the Energy Audit. 

Section C—Energy Assessment. If conducting 
an Energy Assessment, provide the following 
information. 

(1) Situation report. Provide a narrative de-
scription of the existing building and/or 
equipment, its energy system(s) and usage, 
and activity profile. Also include average 
price per unit of energy (electricity, natural 
gas, propane, fuel oil, renewable energy, etc.) 
paid by the customer for the most recent 12 
months, or an average of 2, 3, 4, or 5 years, 
for the building and equipment being evalu-
ated. Any energy conversion shall be based 
on use rather than source. 

(2) Potential improvement description. Pro-
vide a narrative summary of the potential 
improvement and its ability to reduce en-
ergy consumption or improve energy effi-
ciency. 

(3) Technical analysis. Giving consideration 
to the interactions among the potential im-
provements and the current energy sys-
tem(s), provide the information specified in 
paragraphs C.(3)(i) through (iii) of this ap-
pendix. 

(i) For the most recent 12 months, or an 
average of 2, 3, 4, or 5 years, prior to the date 
the application is submitted, provide both 
the total amount and the total cost of en-
ergy used for the original building and/or 
equipment, as applicable, for each improve-
ment identified in the potential project. In 
addition, provide for each improvement iden-
tified in the potential project an estimate of 
the total amount of energy that would have 
been used and the total cost that would have 
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been incurred if the proposed project were in 
operation for this same time period. 

(ii) Document baseline data compared to 
projected consumption, together with any 
explanatory notes on source of the projected 
consumption data. When appropriate, show 
before-and-after data in terms of consump-
tion per unit of production, time, or area. 

(iii) Provide an estimate of Simple Pay-
back, including all calculations, documenta-
tion, and any assumptions.?≤ 

(4) Qualifications of the assessor. Provide the 
qualifications of the individual or entity 
that completed the assessment. If the En-
ergy Assessment for a project with Total 
Project Costs of $80,000 or less is not con-
ducted by Energy Auditor or Energy Asses-
sor, then the individual or entity must have 
at least 3 years of experience and completed 
at least five Energy Assessments or Energy 
Audits on similar type projects. 

Section D—Qualifications. Provide a resume 
or other evidence of the contractor or in-
staller’s qualifications and experience with 
the proposed EEI technology. Any con-
tractor or installer with less than 2 years of 
experience may be required to provide addi-
tional information in order for the Agency to 
determine if they are qualified installer/con-
tractor. 

APPENDIX B TO SUBPART B OF PART 
4280—TECHNICAL REPORTS FOR RE-
NEWABLE ENERGY SYSTEM (RES) 
PROJECTS WITH TOTAL PROJECT 
COSTS OF LESS THAN $200,000, BUT 
MORE THAN $80,000 

Provide the information specified in Sec-
tions A through D for each technical report 
prepared under this appendix. A Renewable 
Energy Site Assessment may be used in lieu 
of Sections A through C if the Renewable En-
ergy Site Assessment contains the informa-
tion requested in Sections A through C. In 
such instances, the technical report would 
consist of Section D and the Renewable En-
ergy Site Assessment. 

NOTE: If the Total Project Cost for the RES 
project is $80,000 or less, this appendix does 
not apply. Instead, for such projects, please 
provide the information specified in 
§ 4280.119(b)(4). 

Section A—Project Description. Provide a de-
scription of the project, including its in-
tended purpose and a summary of how the 
project will be constructed and installed. De-
scribe how the system meets the definition 
of Commercially Available. Identify the 
project’s location and describe the project 
site. 

Section B—Resource Assessment. Describe 
the quality and availability of the renewable 
resource to the project. Identify the amount 
of Renewable Energy generated that will be 
generated once the proposed project is oper-

ating at its steady state operating level. If 
applicable, also identify the percentage of 
energy being replaced by the system. 

If the application is for a Bioenergy 
Project, provide documentation that dem-
onstrates that any and all woody biomass 
feedstock from National Forest System land 
or public lands cannot be used as a higher 
value wood-based product. 

Section C—Project Economic Assessment. De-
scribe the projected financial performance of 
the proposed project. The description must 
address Total Project Costs, energy savings, 
and revenues, including applicable invest-
ment and other production incentives accru-
ing from Government entities. Revenues to 
be considered shall accrue from the sale of 
energy, offset or savings in energy costs, and 
byproducts. Provide an estimate of Simple 
Payback, including all calculations, docu-
mentation, and any assumptions. 

Section D—Project Construction and Equip-
ment Information. Describe how the design, 
engineering, testing, and monitoring are suf-
ficient to demonstrate that the proposed 
project will meet its intended purpose, en-
sure public safety, and comply with applica-
ble laws, regulations, agreements, permits, 
codes, and standards. Describe how all equip-
ment required for the RES is available and 
able to be procured and delivered within the 
proposed project development schedule. In 
addition, present information regarding 
component warranties and the availability of 
spare parts. 

Section E—Qualifications of Key Service Pro-
viders. Describe the key service providers, in-
cluding the number of similar systems in-
stalled and/or manufactured, professional 
credentials, licenses, and relevant experi-
ence. When specific numbers are not avail-
able for similar systems, estimations will be 
acceptable. 

APPENDIX C TO SUBPART B OF PART 
4280—TECHNICAL REPORTS FOR RE-
NEWABLE ENERGY SYSTEM (RES) 
PROJECTS WITH TOTAL PROJECT 
COSTS OF $200,000 AND GREATER 

Provide the information specified in Sec-
tions A through G for each technical report 
prepared under this appendix. Provide the re-
source assessment under Section C that is 
applicable to the project. 

Section A—Qualifications of the Project 
Team. Describe the project team, their pro-
fessional credentials, and relevant experi-
ence. The description shall support that the 
project team key service providers have the 
necessary professional credentials, licenses, 
certifications, and relevant experience to de-
velop the proposed project. 

Section B—Agreements and Permits. Describe 
the necessary agreements and permits (in-
cluding any for local zoning requirements) 
required for the project and the anticipated 
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schedule for securing those agreements and 
permits. For example, Interconnection 
Agreements and Power Purchase Agreements 
are necessary for all Renewable Energy 
projects electrically interconnected to the 
utility grid.?≤ 

Section C—Resource Assessment. Describe 
the quality and availability of the renewable 
resource and the amount of Renewable En-
ergy generated through the deployment of 
the proposed system. For all Bioenergy 
Projects, except Anaerobic Digesters 
Projects, complete Section C.3 of this appen-
dix. For Anaerobic Digester Projects, com-
plete Section C.6 of this appendix. 

1. Wind. Provide adequate and appropriate 
data to demonstrate the amount of renew-
able resource available. Indicate the source 
of the wind data and the conditions of the 
wind monitoring when collected at the site 
or assumptions made when applying nearby 
wind data to the site. 

2. Solar. Provide adequate and appropriate 
data to demonstrate the amount of renew-
able resource available. Indicate the source 
of the solar data and assumptions. 

3. Bioenergy Project. Provide adequate and 
appropriate data to demonstrate the amount 
of renewable resource available. Indicate the 
type, quantity, quality, and seasonality of 
the Renewable Biomass resource, including 
harvest and storage, where applicable. Where 
applicable, also indicate shipping or receiv-
ing method and required infrastructure for 
shipping. For proposed projects with an es-
tablished resource, provide a summary of the 
resource. Document that any and all woody 
biomass feedstock from National Forest Sys-
tem land or public lands cannot be used as a 
higher value wood-based product. 

4. Geothermal Electric Generation. Provide 
adequate and appropriate data to dem-
onstrate the amount of renewable resource 
available. Indicate the quality of the geo-
thermal resource, including temperature, 
flow, and sustainability and what conversion 
system is to be installed. Describe any spe-
cial handling of cooled geothermal waters 
that may be necessary. Describe the process 
for determining the geothermal resource, in-
cluding measurement setup for the collec-
tion of the geothermal resource data. For 
proposed projects with an established re-
source, provide a summary of the resource 
and the specifications of the measurement 
setup. 

5. Geothermal Direct Generation. Provide 
adequate and appropriate data to dem-
onstrate the amount of renewable resource 
available. Indicate the quality of the geo-
thermal resource, including temperature, 
flow, and sustainability and what direct use 
system is to be installed. Describe any spe-
cial handling of cooled geothermal waters 
that may be necessary. Describe the process 
for determining the geothermal resource, in-
cluding measurement setup for the collec-

tion of the geothermal resource data. For 
proposed projects with an established re-
source, provide a summary of the resource 
and the specifications of the measurement 
setup. 

6. Anaerobic Digester Project. Provide ade-
quate and appropriate data to demonstrate 
the amount of renewable resource available. 
Indicate the substrates used as digester in-
puts, including animal wastes or other Re-
newable Biomass in terms of type, quantity, 
seasonality, and frequency of collection. De-
scribe any special handling of feedstock that 
may be necessary. Describe the process for 
determining the feedstock resource. Provide 
either tabular values or laboratory analysis 
of representative samples that include 
biodegradability studies to produce gas pro-
duction estimates for the project on daily, 
monthly, and seasonal basis. 

7. Hydrogen Project. Provide adequate and 
appropriate data to demonstrate the amount 
of renewable resource available. Indicate the 
type, quantity, quality, and seasonality of 
the Renewable Biomass resource. For solar, 
wind, or geothermal sources of energy used 
to generate hydrogen, indicate the renewable 
resource where the hydrogen system is to be 
installed. Local resource maps may be used 
as an acceptable preliminary source of re-
newable resource data. For proposed projects 
with an established renewable resource, pro-
vide a summary of the resource. 

8. Hydroelectric/Ocean Energy Projects. Pro-
vide adequate and appropriate data to dem-
onstrate the amount of renewable resource 
available. Indicate the quality of the re-
source, including temperature (if applicable), 
flow, and sustainability of the resource, in-
cluding a summary of the resource evalua-
tion process and the specifications of the 
measurement setup and the date and dura-
tion of the evaluation process and proximity 
to the proposed site. If less than 1 year of 
data is used, a Qualified Consultant must 
provide a detailed analysis of the correlation 
between the site data and a nearby, long- 
term measurement site. 

Section D—Design and Engineering. Describe 
the intended purpose of the project and the 
design, engineering, testing, and monitoring 
needed for the proposed project. The descrip-
tion shall support that the system will be de-
signed, engineered, tested, and monitored so 
as to meet its intended purpose, ensure pub-
lic safety, and comply with applicable laws, 
regulations, agreements, permits, codes, and 
standards. In addition, identify that all 
major equipment is Commercially Available, 
including proprietary equipment, and justify 
how this unique equipment is needed to meet 
the requirements of the proposed design. In 
addition, information regarding component 
warranties and the availability of spare 
parts must be presented. 
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Section E—Project Development. Describe the 
overall project development method, includ-
ing the key project development activities 
and the proposed schedule, including pro-
posed dates for each activity. The descrip-
tion shall identify each significant historical 
and projected activity, its beginning and 
end, and its relationship to the time needed 
to initiate and carry the activity through to 
successful project completion. The descrip-
tion shall address Applicant project develop-
ment cash flow requirements. Details for 
equipment procurement and installation 
shall be addressed in Section F of this appen-
dix. 

Section F—Equipment Procurement and In-
stallation. Describe the availability of the 
equipment required by the system. The de-
scription shall support that the required 
equipment is available and can be procured 
and delivered within the proposed project de-
velopment schedule. Describe the plan for 
site development and system installation, 
including any special equipment require-
ments. In all cases, the system or improve-
ment shall be installed in conformance with 
manufacturer’s specifications and design re-
quirements, and comply with applicable 
laws, regulations, agreements, permits, 
codes, and standards. 

Section G—Operations and Maintenance. De-
scribe the operations and maintenance re-
quirements of the system, including major 
rebuilds and component replacements nec-
essary for the system to operate as designed 
over its useful life. The warranty must cover 
and provide protection against both break-
down and a degradation of performance. The 
performance of the RES or EEI shall be mon-
itored and recorded as appropriate to the 
specific technology. 

Subpart C [Reserved] 

Subpart D—Rural Microentre-
preneur Assistance Program 

AUTHORITY: 7 U.S.C. 1989(a), 7 U.S.C. 2009s. 

SOURCE: 75 FR 30145, May 28, 2010, unless 
otherwise noted. 

§ 4280.301 Purpose and scope. 
(a) This subpart contains the provi-

sions and procedures by which the 
Agency will administer the Rural Mi-
croenterprise Assistance Program 
(RMAP). The purpose of the program is 
to support the development and ongo-
ing success of rural microentrepreneurs 
and microenterprises. To accomplish 
this purpose, the program will make di-
rect loans, and provide grants to se-
lected Microenterprise Development 

Organizations (MDOs). Selected MDOs 
will use the funds to: 

(1) Provide microloans to rural 
microentrepreneurs and microenter-
prises; 

(2) Provide business based training 
and technical assistance to rural 
microborrowers and potential micro-
borrowers; and 

(3) Perform other such activities as 
deemed appropriate by the Secretary 
to ensure the development and ongoing 
success of rural microenterprises. 

(b) The Agency will make direct 
loans to microlenders, as defined in 
§ 4280.302, for the purpose of providing 
fixed interest rate microloans to rural 
microentrepreneurs for startup and 
growing microenterprises. Eligible 
microlenders will also be automati-
cally eligible to receive microlender 
technical assistance grants to provide 
technical assistance and training to 
microentrepreneurs that have received 
or are seeking a microloan under this 
program. 

(c) To allow for extended opportuni-
ties for technical assistance and train-
ing, the Agency will make technical 
assistance-only grants to MDOs that 
have sources of funding other than pro-
gram funds for making or facilitating 
microloans. 

§ 4280.302 Definitions and abbrevia-
tions. 

(a) General definitions. The following 
definitions apply to the terms used in 
this subpart. 

Administrative expenses. Those ex-
penses incurred by an MDO for the op-
eration of services under this program. 
Not more than 10 percent of TA grant 
funding may be used for such expenses. 

Agency. USDA Rural Development, 
Rural Business-Cooperative Service or 
its successor organization. 

Agency personnel. Individuals em-
ployed by the Agency. 

Applicant. The legal entity, also re-
ferred to as a microenterprise develop-
ment organization or MDO, submitting 
an application to participate in the 
program. 

Application. The forms and docu-
mentation submitted by an MDO for 
acceptance into the program. 
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Award. The written documentation, 
executed by the Agency after the appli-
cation is approved, containing the 
terms and conditions for provision of 
financial assistance to the applicant. 
Financial assistance may constitute a 
loan or a grant or both. 

Business incubator. An organization 
that provides temporary premises at 
below market rates, technical assist-
ance, advice, use of equipment, and 
may provide access to capital, or other 
facilities or services to rural micro-
entrepreneurs and microenterprises 
starting or growing a business. 

Close relative. Individuals who are 
closely related by blood, marriage, or 
adoption, or live within the same 
household: a spouse, domestic partner, 
parent, child, brother, sister, aunt, 
uncle, grandparent, grandchild, niece, 
or nephew. 

Conflict of interest. A situation in 
which a person or entity has competing 
personal, professional, or financial in-
terests that make it difficult for the 
person or business to act impartially. 
Regarding use of both grant and 
matching funds, Federal procurement 
standards prohibit transactions that 
involve a real or apparent conflict of 
interest for owners, employees, offi-
cers, agents, their immediate family 
members, partners, or an organization 
which is about to employ any of the 
parties indicated herein, having a fi-
nancial or other interest in or a tan-
gible personal benefit from the out-
come of the project; or that restrict 
open and free competition for unre-
strained trade. Specifically, project 
funds may not be used for services or 
goods going to, or coming from, a per-
son or entity with a real or apparent 
conflict of interest, including, but not 
limited to, owner(s) and their imme-
diate family members. 

Default. The condition that exists 
when a borrower is not in compliance 
with the promissory note, the loan and/ 
or grant agreement, or other related 
documents evidencing the loan. 

Delinquency. Failure by an MDO to 
make a scheduled loan payment by the 
due date or within any grace period as 
stipulated in the promissory note and 
loan agreement. 

Eligible project cost. The total cost of 
a microborrower’s project for which a 

microloan is being sought from a 
microlender less any costs identified as 
ineligible in § 4280.323. 

Facilitation of access to capital. For 
purposes of this program, facilitation 
of access to capital means assisting a 
technical assistance client of the TA- 
only grantee in obtaining a microloan 
whether or not the microloan is wholly 
or partially capitalized by funds pro-
vided under this program. 

Federal Fiscal year (FY). The 12- 
month period beginning October 1 of 
any given year and ending on Sep-
tember 30 of the following year. 

Full-time equivalent employee (FTE). 
The Agency uses the Bureau of Labor 
Statistics definition of full-time jobs 
as its standard definition. For purposes 
of this program, a full-time job is a job 
that has at least 35 hours in a work 
week. As such, one full-time job with 
at least 35 hours in a work week equals 
one FTE; two part-time jobs with com-
bined hours of at least 35 hours in a 
work week equals one FTE, and three 
seasonal jobs equals one FTE. If an 
FTE calculation results in a fraction, 
it should be rounded up to the next 
whole number. 

Indian tribe. As defined in section 4 of 
the Indian Self-Determination and 
Education Assistance Act (25 U.S.C. 
450b), ‘‘any Indian tribe, band, nation, 
or other organized group or commu-
nity, including any Alaska Native vil-
lage, or regional or village corporation 
as defined in or established pursuant to 
the Alaska Native Claims Settlement 
Act (85 Stat. 688) [43 U.S.C. 1601 et seq.], 
which is recognized as eligible for the 
special programs and services provided 
by the United States to Indians be-
cause of their status as Indians.’’ 

Loan loss reserve fund (LLRF). An in-
terest-bearing deposit account that 
each microlender must establish and 
maintain in an amount equal to not 
less than 5 percent of the total amount 
owed by the microlender under this 
program to the Agency to pay any 
shortage in the RMRF caused by delin-
quencies or losses on microloans. 

Microborrower. A microentrepreneur 
or microenterprise that has received fi-
nancial assistance from a microlender 
under this program in an amount of 
$50,000 or less. 
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Microenterprise. Microenterprise 
means: 

(i) A sole proprietorship located in a 
rural area; or 

(ii) A business entity, located in a 
rural area, with not more than 10 full- 
time-equivalent employees. Rural 
microenterprises are businesses em-
ploying 10 people or fewer that are in 
need of $50,000 or less in business cap-
ital and/or in need of business based 
technical assistance and training. Such 
businesses may include any type of 
legal business that meets local stand-
ards of decency. Business types may 
also include agricultural producers 
provided they meet the stipulations in 
this definition. 

(iii) All microenterprises assisted 
under this regulation must be located 
in rural areas. 

Microenterprise development organiza-
tion (MDO). An organization that is a 
non-profit entity; an Indian tribe (the 
government of which tribe certifies 
that no MDO serves the tribe and no 
RMAP exists under the jurisdiction of 
the Indian tribe); or a public institu-
tion of higher education; and that, for 
the benefit of rural microentrepreneurs 
and microenterprises: 

(i) Provides training and technical 
assistance and/or; 

(ii) Makes microloans or facilitates 
access to capital or another related 
service; and/or 

(iii) Has a demonstrated record of de-
livering, or an effective plan to develop 
a program to deliver, such services. 

Microentrepreneur. An owner and op-
erator, or prospective owner and oper-
ator, of a microenterprise who is un-
able to obtain sufficient training, tech-
nical assistance, or credit other than 
under this section, as determined by 
the Secretary. All microentrepreneurs 
assisted under this regulation must be 
located in rural areas. 

Microlender. An MDO that has been 
approved by the Agency for participa-
tion under this subpart to make 
microloans and provide an integrated 
program of training and technical as-
sistance to its microborrowers and pro-
spective microborrowers. 

Microloan. A business loan of not 
more than $50,000 with a fixed interest 
rate and a term not to exceed 10 years. 

Military personnel. Individuals, re-
gardless of rank or grade, currently in 
active United States military service 
with less than 6 months remaining in 
their active duty service requirement. 

Nonprofit entity. An entity chartered 
as a nonprofit entity under State Law. 

Program. The Rural Microentre-
preneur Assistance Program (RMAP). 

Rural microloan revolving fund 
(RMRF). An exclusive interest-bearing 
account on which the Agency will hold 
a first lien and from which microloans 
will be made; into which payments 
from microborrowers and reimburse-
ments from the LLRF will be depos-
ited; and from which payments will be 
made by the microlender to the Agen-
cy. 

Rural or rural area. Any area of a 
State not in a city or town that has a 
population of more than 50,000 inhab-
itants, according to the most recent 
decennial Census of the United States 
(decennial Census), and the contiguous 
and adjacent urbanized area, and any 
area that has been determined to be 
‘‘rural in character’’ by the Under Sec-
retary for Rural Development, or as 
otherwise identified in this definition. 
In determining which census blocks in 
an urbanized area are not in a rural 
area, the Agency will exclude any clus-
ter of census blocks that would other-
wise be considered not in a Rural Area 
only because the cluster is adjacent to 
not more than two census blocks that 
are otherwise considered not in a rural 
area under this definition. 

(i) For the purposes of this definition, 
cities and towns are incorporated popu-
lation centers with definite boundaries, 
local self government, and legal powers 
set forth in a charter granted by the 
State. 

(ii) For the Commonwealth of Puerto 
Rico, the island is considered rural and 
eligible for Business Programs assist-
ance, except for the San Juan Census 
Designated Place (CDP) and any other 
CDP with greater than 50,000 inhab-
itants. CDPs with greater than 50,000 
inhabitants, other than the San Juan 
CDP, may be determined to be eligible 
if they are ‘‘not urban in character.’’ 
Any such requests must be forwarded 
to the National Office, Business and In-
dustry Division, with supporting docu-
mentation as to why the area is ‘‘not 
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urban in character’’ for review, anal-
ysis, and decision by the Rural Devel-
opment Under Secretary. 

(iii) For the State of Hawaii, all 
areas within the State are considered 
rural and eligible for Business Pro-
grams assistance, except for the Hono-
lulu CDP within the County of Hono-
lulu. 

(iv) For the purpose of defining a 
rural area in the Republic of Palau, the 
Federated States of Micronesia, and 
the Republic of the Marshall Islands, 
the Agency shall determine what con-
stitutes rural and rural area based on 
available population data. 

(v) On the petition of a unit of local 
government in an area described in 
paragraph (v)(A) or (B) of this defini-
tion, or on the initiative of the Under 
Secretary for Rural Development, the 
Under Secretary may determine that 
part of an area described in paragraph 
(v)(A) or (B) of this definition, is a 
rural area for the purposes of this para-
graph, if the Under Secretary finds 
that the part is ‘‘rural in character’’, 
as determined by the Under Secretary. 

(A) An urbanized area that has two 
points on its boundary that are at least 
40 miles apart, which is not contiguous 
or adjacent to a city or town that has 
a population of greater than 150,000 in-
habitants or the urbanized area of such 
a city or town; or 

(B) An urbanized area contiguous and 
adjacent to a city or town of greater 
than 50,000 population that is within 
one-quarter mile of a rural area. 

State. Any of the 50 States of the 
United States, the Commonwealth of 
Puerto Rico, the District of Columbia, 
the U.S. Virgin Islands, Guam, Amer-
ican Samoa, the Commonwealth of the 
Northern Mariana Islands, the Repub-
lic of Palau, the Federated States of 
Micronesia, and the Republic of the 
Marshall Islands. 

Technical assistance and training. The 
provision of education, guidance, or in-
struction to one or more rural micro-
entrepreneurs to prepare them for self- 
employment; to improve the state of 
their existing rural microenterprises; 
to increase their capacity in a specific 
technical aspect of the subject busi-
ness; and, to assist the rural micro-
entrepreneurs in achieving a degree of 
business preparedness and/or func-

tioning that will allow them to obtain, 
or have the ability to obtain, one or 
more business loans of $50,000 or less, 
whether or not from program funds. 

Technical assistance grant. A grant, 
the funds of which are used to provide 
technical assistance and training, as 
defined in this section. 

(b) Abbreviations. The following ab-
breviations apply to the terms used in 
this subpart: 

FTE—Full-time employee 
LLRF—Loan loss reserve fund. 
MDO—Microenterprise development organi-

zation. 
RMAP—Rural microentrepreneur assistance 

program. 
RMRF—Rural microloan revolving fund. 
TA—Technical assistance. 

[75 FR 30145, May 28, 2010, as amended at 75 
FR 41696, July 19, 2010; 79 FR 76016, Dec. 19, 
2014; 80 FR 9913, Feb. 24, 2015]] 

§ 4280.303 Exception authority. 
The Administrator may make lim-

ited exceptions to the requirements or 
provisions of this subpart. Such excep-
tions must be in the best financial in-
terest of the Federal government and 
may not conflict with applicable law. 
No exceptions may be made regarding 
applicant eligibility, project eligi-
bility, or the rural area definition. In 
addition, exceptions may not be made: 

(a) To accept an applicant into the 
program that would not normally be 
accepted under the eligibility or scor-
ing criteria; or 

(b) To fund an interested party that 
has not successfully competed for fund-
ing in accordance with the regulations. 

§ 4280.304 Review or appeal rights and 
administrative concerns. 

(a) Review or appeal rights. An appli-
cant MDO, a microlender, or grantee 
MDO may seek a review of an adverse 
Agency decision under this subpart 
from the appropriate Agency official 
that oversees the program in question, 
and/or appeal the Agency decision to 
the National Appeals Division in ac-
cordance with 7 CFR part 11. 

(b) Administrative concerns. Any ques-
tions or concerns regarding the admin-
istration of the program, including any 
action of the microlender, may be ad-
dressed to: USDA Rural Development, 
Rural Business-Cooperative Service, 
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Specialty Programs Division or its suc-
cessor agency, or the local USDA Rural 
Development office. 

§ 4280.305 Nondiscrimination and com-
pliance with other Federal laws. 

(a) Any entity receiving funds under 
this subpart must comply with other 
applicable Federal laws, including the 
Equal Employment Opportunities Act 
of 1972, the Americans with Disabilities 
Act, the Equal Credit Opportunity Act, 
the Civil Rights Act of 1964, Section 504 
of the Rehabilitation Act of 1973, the 
Age Discrimination Act of 1975, and 7 
CFR part 1901, subpart E. 

(b) The U.S. Department of Agri-
culture (USDA) prohibits discrimina-
tion in all its programs and activities 
on the basis of race, color, national ori-
gin, age, disability, and where applica-
ble, sex, marital status, familial sta-
tus, parental status, religion, sexual 
orientation, genetic information, polit-
ical beliefs, reprisal, or because all or 
part of an individual’s income is de-
rived from any public assistance pro-
gram. (Not all prohibited bases apply 
to all programs.) Persons with disabil-
ities who require alternative means for 
communication of program informa-
tion (Braille, large print, audiotape, 
etc.) should contact USDA’s TARGET 
Center at (202) 720–2600 (voice and 
TDD). Any applicant that believes it 
has been discriminated against as a re-
sult of applying for funds under this 
program should contact: USDA, Direc-
tor, Office of Adjudication, 1400 Inde-
pendence Avenue, S.W., Washington, 
DC 20250–9410, or call (866) 632–9992 (toll 
free) or (202) 401–0216 (TDD) for infor-
mation and instructions regarding the 
filing of a Civil Rights complaint. 
USDA is an equal opportunity pro-
vider, employer, and lender. 

(c) A pre-award compliance review 
will take place at the time of applica-
tion when the applicant completes 
Form RD 400–8, ‘‘Compliance Review’’. 
Post- award compliance reviews will 
take place once every three years after 
the beginning of participation in the 
program and until such time as a 
microlender leaves the program. 

§ 4280.306 Forms, regulations, and in-
structions. 

Copies of all forms, regulations, and 
instructions referenced in this subpart 
are available in any Agency office, the 
Agency’s Web site at http:// 
www.rurdev.usda.gov/regs/, and for 
grants on the Internet at http:// 
www.grants.gov. 

§§ 4280.307–4280.309 [Reserved] 

§ 4280.310 Program requirements for 
MDOs. 

(a) Eligibility requirements for applicant 
MDOs. To be eligible for a direct loan 
or grant award under this subpart, an 
applicant must meet each of the cri-
teria set forth in paragraphs (a)(1) 
through (4) of this section, as applica-
ble. 

(1) Type of applicant. The applicant 
must meet the definition of an MDO 
under this program. 

(2) Citizenship. For non-profit entities 
only, to be eligible to apply for status 
as an MDO, the applicant must be at 
least 51 percent controlled by persons 
who are either: 

(i) Citizens of the United States, the 
Republic of Palau, the Federated 
States of Micronesia, the Republic of 
the Marshall Islands, American Samoa, 
or the Commonwealth of Puerto Rico; 
or 

(ii) Legally admitted permanent resi-
dents residing in the U.S. 

(3) Legal authority and responsibility. 
The applicant must have the legal au-
thority necessary to carry out the pur-
pose of the award. 

(4) Other eligibility requirements. For 
potential microlenders only, 

(i) The applicant must also provide 
evidence that it: 

(A) Has demonstrated experience in 
the management of a revolving loan 
fund; or 

(B) Certifies that it, or its employees, 
have received education and training 
from a qualified microenterprise devel-
opment training entity so that the ap-
plicant has the capacity to manage 
such a revolving loan fund; or 

(C) Is actively and successfully par-
ticipating as an intermediary lender in 
good standing under the U.S. Small 
Business Administration (SBA) 
Microloan Program or other similar 
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loan programs as determined by the 
Administrator. 

(ii) An attorney’s opinion regarding 
the potential microlender’s legal status 
and its ability to enter into program 
transactions is required at the time of 
initial entry into the program. Subse-
quent to acceptance into the program, 
an attorney’s opinion will not be re-
quired unless the Agency determines 
significant changes to the microlender 
have occurred. 

(b) Minimum score. Once deemed eligi-
ble, an entity will be evaluated based 
on the scoring criteria in § 4280.316 for 
adequate qualification to participate in 
the program. Eligible MDOs must score 
a minimum of seventy points (70 
points) in order to be considered to re-
ceive an award under this subpart. 

(c) Ineligible applicants. An applicant 
will be considered ineligible if it: 

(1) Does not meet the definition of an 
MDO as provided in § 4280.302; 

(2) Is debarred, suspended or other-
wise excluded from, or ineligible for, 
participation in Federal assistance pro-
grams; and 

(3) Has an outstanding judgment 
against it, obtained by the United 
States in a Federal Court (other than 
U.S. Tax Court). 

(d) Delinquencies. No applicant will be 
eligible to receive a loan if it is delin-
quent on a Federal debt. 

(e) Application eligibility and qualifica-
tion. An application will be considered 
eligible for funding if it is submitted 
by an eligible MDO. The applicant will 
qualify for funding based on the results 
of review, scoring, and other proce-
dures as indicated in this subpart, and 
will further: 

(1) Establish an RMRF, or add capital 
to an RMRF originally capitalized 
under this program and establish or 
continue a training and TA program 
for its microborrowers and prospective 
microborrowers; or 

(2) Fund a TA-only grant program to 
provide services to rural microentre-
preneurs and microenterprises. 

(f) Business incubators. Because the 
purpose of a business incubator is to 
provide business-based technical assist-
ance and an environment in which 
micro-level, very small, and small busi-
nesses may thrive, a microlender that 
meets all other eligibility require-

ments and owns and operates a small 
business incubator will be considered 
eligible to apply. In addition, a busi-
ness incubator selected to participate 
as a microlender may use RMAP fund-
ing to lend to an eligible microenter-
prise tenant, without creating a con-
flict of interest under § 4280.323(c). 

§ 4280.311 Loan provisions for Agency 
loans to microlenders. 

(a) Purpose of the loan. Loans will be 
made to eligible and qualified micro-
lenders to capitalize RMRFs that it 
will administer by making and serv-
icing microloans in one or more rural 
areas. 

(b) Eligible activities. Microlenders 
may make microloans for qualified 
business activities and use Agency loan 
funds only as provided in § 4280.322. 

(c) Ineligible activities. Microlenders 
may not use RMRF funds for adminis-
trative costs or expenses and may not 
make microloans under this program 
for ineligible purposes as specified in 
§ 4280.323. 

(d) Cost share. The Federal share of 
the eligible project cost of a microbor-
rower’s project funded under this sec-
tion shall not exceed 75 percent. The 
cost share requirement shall be met by 
the microlender using either of the op-
tions identified in paragraphs (d)(1) and 
(2) of this section in establishing an 
RMRF. A microlender may establish 
multiple RMRFs utilizing either op-
tion. Whichever option is selected for 
an RMRF, it must apply to the entire 
RMRF and all microloans made with 
funds from that RMRF. 

(1) Microborrower project level option. 
The loan covenants between the Agen-
cy and the microlender and the micro-
lender’s lending policies and proce-
dures shall limit the microlender’s 
loan to the microborrower to no more 
than 75 percent of the eligible project 
cost of the microborrower’s project and 
require that the microborrower obtain 
the remaining 25 percent of the eligible 
project cost from non-Federal sources. 
The non-Federal share of the eligible 
project cost of the microborrower’s 
project may be provided in cash (in-
cluding through fees, grants (including 
community development block grants), 
and gifts) or in the form of in-kind con-
tributions. 
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(2) RMRF level option. The micro-
lender shall capitalize the RMRF at no 
more than 75 percent Agency loan 
funds and not less than 25 percent non- 
Federal funds, thereby allowing the 
microlender to finance 100 percent of 
the microborrower’s eligible project 
costs. All contributed funds shall be 
maintained in the RMRF. 

(e) Loan terms and conditions for micro-
lenders. Loans will be made to micro-
lenders under the following terms and 
conditions: 

(1) Funds received from the Agency 
and any non-Federal share will be de-
posited into an interest-bearing ac-
count that will be the RMRF account. 

(2) The RMRF account, including any 
interest earned on the account and the 
microloans made from the account, 
will be used to make fixed-rate 
microloans, to accept repayments from 
microborrowers and reimbursements 
from the LLRF, to repay the Agency 
and, with the advance written approval 
of the Agency, to supplement the 
LLRF with interest earnings (from 
payments received or from account 
earnings) from the RMRF. 

(3) The term of a loan made to a 
microlender will not exceed 20 years. If 
requested by the applicant MDO, a 
shorter term may be agreed upon by 
the microlender and the Agency. 

(4) Each loan made to a microlender 
will automatically receive a 2-year de-
ferral during which time no repayment 
to the Agency will be required. Vol-
untary payments will be accepted. 

(i) Interest will accrue during the de-
ferral period only on funds disbursed by 
the Agency. 

(ii) The deferral period will begin on 
the day the Agency loan to the micro-
lender is closed. 

(iii) Loan repayments will be made in 
equal monthly installments to the 
Agency beginning on the last day of 
the 24th month of the life of the loan. 

(5) Partial or full repayment of debt 
to the Agency under this program may 
be made at any time, including during 
the deferral period, without any pre- 
payment penalties being assessed. 

(6) The microlender is responsible for 
full repayment of its loan to the Agen-
cy regardless of the performance of its 
microloan portfolio. 

(7) The Agency may call the entire 
loan due and payable prior to the end 
of the full term, due to any non-per-
formance, delinquency, or default on 
the loan. 

(8) Loan closing between the micro-
lender and the Agency must take place 
within 90 days of loan approval or 
funds will be forfeited and the loan will 
be deobligated. 

(9) Microlenders will be eligible to re-
ceive a disbursement of up to 25 per-
cent of the total loan amount at the 
time of loan closing. Interest will ac-
crue on all funds disbursed to the 
microlender beginning on the date of 
disbursement. 

(10) A microlender must make one or 
more microloans within 60 days of any 
disbursement it receives from the 
Agency. Failure to make a microloan 
within this time period may result in 
the microlender not receiving any ad-
ditional funds from the Agency and 
may result in the Agency demanding 
return of any funds already disbursed 
to the microlender. 

(11) Microlenders may request in 
writing, and receive additional dis-
bursements not more than quarterly, 
until the full amount of the loan to the 
microlender is disbursed, or until the 
end of the 36th month of the loan, 
whichever occurs first. Letters of re-
quest for disbursement must be accom-
panied by a description of the micro-
lender’s anticipated need. Such de-
scription will indicate the amount and 
number of microloans anticipated to be 
made with the funding. 

(12) Each loan made to a microlender 
during its first five years of participa-
tion in this program will bear an inter-
est rate of 2 percent. After the fifth 
year of an MDO’s continuous and satis-
factory participation in this program, 
each new loan made to the microlender 
will bear an interest rate of 1 percent. 
Satisfactory participation requires a 
default rate of 5 percent or less and a 
pattern of delinquencies of 10 percent 
or less. Except in the case of liquida-
tion or early repayment, loans to 
microlenders must fully amortize over 
the life of the loan. 

(13) During the initial deferral period, 
each loan to a microlender will accrue 
interest at a rate of 1 or 2 percent 
based on the ultimate interest rate on 
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the loan. Interest accrued during the 2- 
year deferral period will be capitalized 
so that, during the 24th month of the 
initial deferral period, the micro-
lender’s debt to the Agency will be cal-
culated and amortized over the remain-
ing life of the loan. The first payment 
will be due to the Agency on the last 
day of the 24th month of the life of the 
loan. 

(14) Funds not disbursed to the 
microlender by the end of the 36th 
month of the loan from the Agency will 
be de-obligated. 

(15) The Agency will hold first lien 
position on the RMRF account, the 
LLRF, and all notes receivable from 
microloans. 

(16) If a microlender makes a with-
drawal from the RMRF for any purpose 
other than to make a microloan, repay 
the Agency, or, with advance written 
approval, transfer an appropriate 
amount of non-Federal funds to the 
LLRF, the Agency may restrict further 
access to withdrawals from the account 
by the microlender. 

(17) In the event a microlender fails 
to meet its obligations to the Agency, 
the Agency may pursue any combina-
tion of the following: 

(i) Take possession of the RMRF and/ 
or any microloans outstanding, and/or 
the LLRF; 

(ii) Call the loan due and payable in 
full; and/or 

(iii) Enter into a workout agreement 
acceptable to the Agency, which may 
or may not include transfer or sale of 
the portfolio to another microlender 
(whether or not funded under this pro-
gram) deemed acceptable to the Agen-
cy. 

(f) Loan funding limitations—(1) Min-
imum and maximum loan amounts. The 
minimum loan amount a microlender 
may borrow under this program will be 
$50,000. The maximum any microlender 
may borrow on a single loan under this 
program, or in any given Federal fiscal 
year, will be $500,000. In no case will 
the aggregate outstanding balance 
owed to the program by any single 
microlender exceed $2,500,000. 

(2) Use of funds. Loans must be used 
only to establish or recapitalize an ex-
isting Agency funded RMRF out of 
which microloans will be made, into 
which microloan payments will be de-

posited, and from which repayments to 
the Agency will be made. In some in-
stances, as described in § 4280.311(e)(2), 
interest earned by these funds may be 
used to fund and recapitalize both 
RMRF and the LLRF. 

(g) Loan loss reserve fund (LLRF). 
Each microlender that receives one or 
more loans under this program will be 
required to establish an interest-bear-
ing LLRF. 

(1) Purpose. The purpose of the LLRF 
is to protect the microlender and the 
Agency against losses that may occur 
as the result of the failure of one or 
more microborrowers to repay their 
loans on a timely basis. 

(2) Capitalization and maintenance. 
The LLRF is subject to each of the fol-
lowing conditions: 

(i) The microlender must maintain 
the LLRF at a minimum of 5 percent of 
the total amount owed by the micro-
lender under this program to the Agen-
cy. If the LLRF falls below the re-
quired amount, the microlender will 
have 30 days to replenish the LLRF. 
The Agency will hold a security inter-
est in the account and all funds therein 
until the MDO has repaid its debt to 
the Agency under this program. 

(ii) No Agency loan funds may be 
used to capitalize the LLRF. 

(iii) The LLRF must be held in an in-
terest-bearing, Federally-insured de-
posit account separate and distinct 
from any other fund owned by the 
microlender. 

(iv) The LLRF must remain open, ap-
propriately capitalized, and active 
until such time as: 

(A) All obligations owed to the Agen-
cy by the microlender under this pro-
gram are paid in full; or 

(B) The LLRF is used to assist with 
full repayment or prepayment of the 
microlender’s program debt. 

(v) Earnings on the LLRF account 
must remain a part of the account ex-
cept as stipulated in § 4280.311(e)(2). 

(3) Use of LLRF. The LLRF must be 
used only to: 

(i) Recapitalize the RMRF in the 
event of the loss and write-off of a 
microloan; that is, when a loss has 
been paid to the RMRF, from the 
LLRF, the microlender must, within 30 
days, replenish the LLRF, with non- 
federal funds, to the required level; 
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(ii) Accept non-Federal deposits as 
required for maintenance of the fund at 
a level equal to 5 percent or more of 
the amount owed to the Agency by the 
microlender under this program; 

(iii) Accrue interest (interest earn-
ings accrued by the LLRF will become 
part of the LLRF and may be used only 
for eligible purposes); and 

(iv) Prepay or repay the Agency pro-
gram loan. 

(4) LLRF funded at time of closing. The 
LLRF account must be established by 
the microlender prior to the closing of 
the loan from the Agency. At the time 
of initial loan closing, sources of fund-
ing for the LLRF must be identified by 
the microlender so that as microloans 
are made, the amount in the LLRF can 
be built over time to an amount great-
er than or equal to 5 percent of the 
amount owed to the Agency by the 
microlender under this program. After 
the first disbursement is made to a 
microlender, further disbursements 
will only be made if the LLRF is fund-
ed at the appropriate amount. After 
the initial loan is made to a micro-
lender, subsequent loan closings will 
require the LLRF to be funded in an 
amount equal to 5 percent of the an-
ticipated initial drawdown of funds for 
the RMRF. Federal funds, except where 
specifically permitted by other laws, 
may not be used to fund LLRF. 

(5) Additional LLRF funding. In the 
event of exhibited weaknesses, such as 
losses that are greater than 5 percent 
of the microloan portfolio, on the part 
of a microlender, the Agency may re-
quire additional funding be put into 
the LLRF; however, the Agency may 
never require an LLRF of more than 10 
percent of the total amount owed by 
the microlender. 

(h) Recordkeeping, reporting, and over-
sight. Microlenders must maintain all 
records applicable to the program and 
make them available to the Agency 
upon request. Microlenders must sub-
mit quarterly reports as specified in 
paragraphs (h)(1) through (4) of this 
section. Portfolio reporting require-
ments must be met via the electronic 
reporting system. Other reports, such 
as narrative information, may be sub-
mitted as hard copy in the event the 
microlender, grantee, or Agency do not 

have the capability to submit or accept 
same electronically. 

(1) Periodic reports. On a quarterly 
basis, within 30 days of the end of the 
calendar quarter, each microlender 
that has an outstanding loan under 
this section must provide to the Agen-
cy: 

(i) Quarterly reports, using an Agen-
cy-approved automation system, con-
taining such information as the Agen-
cy may require, and in accordance with 
2 CFR part 200 as adopted by USDA in 
2 CFR part 400, to ensure that funds 
provided are being used for the pur-
poses for which the loan to the micro-
lender was made. At a minimum, these 
reports must identify each microbor-
rower under this program and should 
include a discussion reconciling the 
microlender’s actual results for the pe-
riod against its goals, milestones, and 
objectives as provided in the applica-
tion package; and 

(ii) SF–270, ‘‘Request for Advance or 
Reimbursement’’. 

(2) Minimum retention. Microlenders 
must provide evidence in their quar-
terly reports that the sum of the unex-
pended amount in the RMRF, plus the 
amount in the LLRF, plus debt owed 
by the microborrowers is equal to a 
minimum of 105 percent of the amount 
owed by the microlender to the Agency 
unless the Agency has established a 
higher LLRF reserve requirement for a 
specific microlender. 

(3) Combining accounts and reports. If a 
microlender has more than one loan 
from the Agency, a separate report 
must be made for each except when 
RMRF accounts have been combined. A 
microlender may combine RMRF ac-
counts only when: 

(i) The underlying loans have the 
same rates, terms and conditions; 

(ii) The combined report allows the 
Agency to effectively administer the 
program, including providing the same 
level of transparency and information 
for each loan as if separate RMRF re-
ports had been prepared; and 

(iii) The accompanying LLRF fund 
reports also provide the same level of 
transparency and information for each 
loan as if separate LLRF reports had 
been prepared. 

(iv) The Agency must approve the 
combining of accounts and reports in 
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writing before such accounts are com-
bined and reports are submitted. 

(4) Delinquency. In the event that a 
microlender has delinquent loans in its 
RMAP portfolio, quarterly reports will 
include narrative explanation of the 
steps being taken to cure the delin-
quencies. 

(5) Other reports. Other reports may 
be required by the Agency from time to 
time in the event of poor performance, 
one or more work out agreements or 
other such occurrences that require 
more than the usual set of reporting 
information. 

(6) Site visits. The Agency may, at any 
time, choose to visit the microlender 
and inspect its files to ensure that pro-
gram requirements are being met. 

(7) Access to microlender’s records. 
Upon request by the Agency, the 
microlender will permit representa-
tives of the Agency (or other agencies 
of the U.S. Department of Agriculture 
authorized by that Department or the 
U.S. Government) to inspect and make 
copies of any records pertaining to op-
eration and administration of this pro-
gram. Such inspection and copying 
may be made during regular office 
hours of the microlender or at any 
other time agreed upon between the 
microlender and the Agency. 

(8) Changes in key personnel. Before 
any additions are made to key per-
sonnel, the microlender must notify 
and the Agency must approve such 
changes. 

[75 FR 30145, May 28, 2010, as amended at 79 
FR 76016, Dec. 19, 2014] 

§ 4280.312 Loan approval and closing. 
(a) Loan approval and obligating funds. 

The loan will be considered approved 
on the date the signed copy of Form 
RD 1940–1, ‘‘Request for Obligation of 
Funds,’’ is signed by the Agency. Form 
RD 1940–1 authorizes funds to be obli-
gated and may be executed by the 
Agency provided the microlender has 
the legal authority to contract for a 
loan, and to enter into required agree-
ments, including an Agency-approved 
loan agreement, and meets all program 
loan requirements and has signed Form 
RD 1940–1. 

(b) Letter of conditions. Upon review-
ing the conditions and requirements in 
the letter of conditions, the applicant 

must complete, sign, and return Form 
RD 1942–46, ‘‘Letter of Intent to Meet 
Conditions,’’ to the Agency; or if cer-
tain conditions cannot be met, the ap-
plicant may propose alternate condi-
tions. The Agency will review any re-
quests for changes to the letter of con-
ditions. The Agency may approve only 
minor changes that do not materially 
affect the microlender. Changes in 
legal entities prior to loan closing will 
not be approved. 

(c) Loan closing. (1) Prior to loan clos-
ing, microlenders must provide evi-
dence that the RMRF and LLRF bank 
accounts have been set up and the 
LLRF has been, or will be, funded as 
described in § 4280.311(g)(4). Such evi-
dence shall consist of: 

(i) A pre-authorized debit form allow-
ing the Agency to withdraw payments 
from the RMRF account, and in the 
event of a repayment workout, from 
the LLRF account; 

(ii) An Agency-approved automatic 
deposit authorization form from the 
depository institution providing the 
Agency with the RMRF account num-
ber into which funds may be deposited 
at time of disbursement to the micro-
lender; 

(iii) A statement from the depository 
institution as to the amount of cash in 
the LLRF account; 

(iv) An Agency-approved promissory 
note must be executed at loan closing; 
and 

(v) An appropriate security agree-
ment on the LLRF and RMRF ac-
counts. 

(2) At loan closing, the microlender 
must certify that: 

(i) All requirements of the letter of 
conditions have been met and 

(ii) There has been no material ad-
verse change in the microlender or its 
financial condition since the issuance 
of the letter of conditions. If one or 
more adverse changes have occurred, 
the microlender must explain the 
changes and the Agency must deter-
mine that the microlender remains eli-
gible and qualified to participate as an 
MDO. 

(3) The microlender will provide suf-
ficient evidence, which may include 
but is not limited to, mechanics’ lien 
waivers or in their absence receipts of 
payment, that no lawsuits are pending 
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or threatened that would adversely af-
fect the security of the microlender 
when Agency security instruments are 
filed. 

§ 4280.313 Grant provisions. 
(a) General. The following provisions 

apply to each type of grant offered 
under this program unless otherwise 
specified annually in a FEDERAL REG-
ISTER notice. Competition for these 
funds will occur as a part of the appli-
cation and qualification process of be-
coming a microlender. Failure to meet 
scoring benchmarks will preclude an 
applicant from receiving loan and/or 
grant dollars. Once an MDO is partici-
pating as a microlender, grant funds 
will be made available automatically 
based on lending and the availability of 
funds. 

(1) Grant amounts. (i) The maximum 
TA grant amount for a microlender is 
25 percent of the first $400,000 of out-
standing microloans owed to the 
microlender under this program, plus 
an additional 5 percent of the out-
standing loan amount owed by the 
microborrowers to the lender under 
this program over $400,000 up to and in-
cluding $2.5 million. This calculation 
leads to a maximum grant of $205,000 
annually for any microlender to pro-
vide technical assistance to its clients. 
These grants will be awarded annually. 

(ii) The maximum amount of a TA- 
only grant under this program will not 
exceed 10 percent of the amount of 
funding available for TA-only grants. 
The amount of funding available for 
TA funding will be announced annually 
and will be based on the availability of 
funds. In no case will funding for the 
TA-only grants exceed 10 percent of the 
amount appropriated for the program 
each Federal fiscal year. 

(2) Matching requirement. The MDO is 
required to provide a match of not less 
than 15 percent of the total amount of 
the grant in the form of matching 
funds, indirect costs, or in-kind goods 
or services. Unless specifically per-
mitted by laws other than the statute 
authorizing RMAP, matching contribu-
tions must be made up of non-Federal 
funding. 

(3) Administrative expenses. Not more 
than 10 percent of a grant received by 
a MDO for a Federal fiscal year (FY) 

may be used to pay administrative ex-
penses. MDOs must submit an annual 
budget of proposed administrative ex-
penses for Agency approval. The Agen-
cy has the right to deny the 10 percent 
and to fund administration expenses at 
a lower level. 

(4) Ineligible grant purposes. Grant 
funds, matching funds, indirect costs, 
and in-kind goods and services may not 
be used for: 

(i) Grant application preparation 
costs; 

(ii) Costs incurred prior to the obliga-
tion date of the grant; 

(iii) Capital improvements; 
(iv) Political or lobbying activities; 
(v) Assistance to any ineligible enti-

ty; 
(vi) Payment of any judgment or debt 

owed; and 
(vii) Payment of any costs other than 

those allowed in paragraphs (b)(1) and 
(c) of this section. 

(5) Changes in key personnel. Before 
any additions are made to key per-
sonnel, the microlender must notify 
and the Agency must approve such 
changes. 

(b) Grants to assist microentrepreneurs 
(Microlender Technical Assistance (TA) 
Grants). The capacity of a microlender 
to provide an integrated program of 
microlending and technical assistance 
will be evaluated during the scoring 
process. An eligible MDO selected to be 
a microlender will be eligible to receive 
a microlending TA grant if it receives 
funding to provide microloans under 
this program. 

(1) Purpose. The Agency shall make 
microlender TA grants to microlenders 
to assist them in providing marketing, 
management, and other technical as-
sistance to rural microentrepreneurs 
and microenterprises that have re-
ceived or are seeking one or more 
microloans from the microlender. 

(2) Grant amounts. Microlender TA 
grants will be limited to an amount 
equal to not more than 25 percent of 
the total outstanding balance of 
microloans made under this program 
and active by the microlender as of the 
date the grant is awarded for the first 
$400,000 plus an additional 5 percent of 
the loan amount owed by the microbor-
rowers to the lender under this pro-
gram over $400,000 up to and including 
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$2.5 million. Funds cannot be used to 
pay off the loans. During the first year 
of operation, the percentage will be de-
termined based on the amount of the 
loan to the microlender, but will be 
disbursed on a quarterly basis based on 
the amount of microloans made. Any 
grant dollars obligated, but not spent, 
from the initial grant, will be sub-
tracted from the subsequent year grant 
to ensure that obligations cover only 
microloans made and active. 

(3) TA grant fund uses and limitations. 
The microlender will agree to use TA 
grant funding exclusively for providing 
technical assistance and training to el-
igible microentrepreneurs and micro-
enterprises, with the exception that up 
to 10 percent of the grant funds may be 
used to cover the microlender’s admin-
istrative expenses, except as may be re-
duced as provided under § 4280.313(a)(4). 
The following limitations will apply to 
TA grant funding: 

(i) Administrative expenses should be 
kept to a minimum. As such, the appli-
cant MDO is required, in the applica-
tion materials, to provide an adminis-
trative budget plan indicating the 
amount of funding it will need for ad-
ministrative purposes. Applicants will 
be scored accordingly, with those using 
less than 10 percent of the funding for 
administrative purposes being scored 
higher than those using 10 percent of 
the funding for administrative pur-
poses. 

(ii) While operating the program, the 
selected microlender will be expected 
to adhere to the estimates it provides 
in the application. If for any reason, 
the microlender cannot meet the ex-
pectations of the application, it must 
contact the Agency in writing to re-
quest a budget adjustment. 

(iii) At no time will it be appropriate 
for the microlender to expend more 
than 10 percent of its grant funding on 
administrative expenses. Microlenders 
that go over 10 percent will be consid-
ered in performance default and may be 
subject to forfeiting funding. 

(iv) Budget adjustments will be con-
sidered within the 10 percent limita-
tion and approved or denied on a case- 
by-case basis. 

(c) TA-only grants. Grants will be 
competitively made to MDOs for the 
purpose of providing technical assist-

ance and training to prospective micro-
borrowers. Technical assistance-only 
grants will be provided to eligible 
MDOs that seek to provide business- 
based technical assistance and training 
to eligible microentrepreneurs and 
microenterprises, but do not seek fund-
ing for an RMRF. Entities receiving 
microlending TA grants will not be eli-
gible to apply for TA-only grants. 

(1) Grant term. TA-only grants will 
have a grant term not to exceed 12 
months from the date the grant agree-
ment is signed. 

(2) Funding level. The maximum 
amount of a TA-only grant under this 
program will not exceed 10 percent of 
the amount of funding available for 
TA-only grants. In no case will funding 
for the TA-only grants exceed 10 per-
cent of the amount appropriated for 
the program each Federal fiscal year. 

(3) Loan referencing. TA-only grantees 
will be required to: 

(i) Refer clients to internal or exter-
nal non-program funded lenders for 
loans of $50,000 or less and 

(ii) Collect data regarding such cli-
ents. TA-only grantees will be consid-
ered successful if a minimum of 1- in-5 
TA clients are referred for a microloan 
and are operating a business within 18 
months of receiving technical assist-
ance. 

(4) Facilitation of access to capital. 
Technical assistance-only grantees will 
be expected to provide training and 
technical assistance services to the ex-
tent that access to capital for eligible 
microentrepreneurs and microenter-
prises is facilitated by referral to ei-
ther an internal or external non-pro-
gram loan fund so that these clients 
may take advantage of available fi-
nancing programs. 

(5) Microlender funding. No entity will 
receive grant funding as both a micro-
lender and a TA-only provider; that is, 
RMAP microlenders are not eligible for 
TA-only funding and an MDO receiving 
TA-only funding are not eligible for 
microlender funding. 

(d) Grant agreement. For any grant to 
an MDO or microlender, the Agency 
will notify the approved applicant in 
writing, using an Agency-approved 
grant agreement setting out the condi-
tions under which the grant will be 
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made. The form will include those mat-
ters necessary to ensure that the pro-
posed grant is completed in accordance 
with the proposed project, that grant 
funds are expended for authorized pur-
poses, and that the applicable require-
ments prescribed in the relevant De-
partment regulations are complied 
with. 

§ 4280.314 [Reserved] 

§ 4280.315 MDO application and sub-
mission information. 

(a) Initial and subsequent applications. 
Applications shall be submitted in ac-
cordance with the provisions of this 
subpart unless adjusted by the Agency 
in an annual FEDERAL REGISTER Notice 
for Solicitation of Applications (NOSA) 
or a Notice of Funding Availability 
(NOFA), depending on the availability 
of funds at the time of publication. 

(1) The information required in this 
section is necessary for an application 
to be considered complete. 

(2) When preparing applications, ap-
plicants are strongly encouraged to re-
view the scoring criteria in § 4280.316 
and provide documentation that will 
support a competitive score. 

(3) Only those applicants that meet 
the basic eligibility requirements in 
§ 4280.310 will have their applications 
fully scored and considered for partici-
pation in the program under this sec-
tion. 

(b) Content and form of submission. 
The content and form requirements 
will differ based on the nature of the 
application. All applicants must pro-
vide the information specified in para-
graph (c) of this section. Additional ap-
plication information is required in 
paragraph (d) of this section depending 
on the type of application being sub-
mitted. 

(c) Application information for all ap-
plicants. All applicants must provide 
the following information and forms 
fully completed and with all attach-
ments: 

(1) Standard Form-424, ‘‘Application 
for Federal Assistance.’’ 

(2) Standard Form-424A, ‘‘Budget In-
formation—Non-construction Pro-
grams.’’ 

(3) Standard Form-424B, ‘‘Assur-
ances—Non-construction Programs.’’ 

(4) For entities that are applying for 
more than $150,000 in loan funds and/or 
more than $100,000 in grant funds, only, 
SF LLL, ‘‘Disclosure of Lobbying Ac-
tivities.’’ 

(5) AD 1047, ‘‘Certification Regarding 
Debarment, Suspension, and other Re-
sponsibility Matters—Primary Covered 
Transaction.’’ 

(6) For entities applying for program 
loan funds to become an RMAP micro-
lender only, Form RD 1910–11, ‘‘Certifi-
cation of No Federal Debt.’’ 

(7) Form RD 400–8, ‘‘Compliance Re-
view.’’ 

(8) Demonstration that the applicant 
is eligible to apply to participate in 
this program. To demonstrate eligi-
bility, applicants must submit docu-
mentation that the applicant is an 
MDO as defined in § 4280.302, as follows: 

(i) If a nonprofit entity, evidence 
that the applicant organization meets 
the citizenship requirements; 

(ii) If a nonprofit entity, a copy of 
the applicant’s bylaws and articles of 
incorporation, which include evidence 
that the applicant is legally considered 
a non-profit organization; 

(iii) If an Indian tribe, evidence that 
the applicant is a Federally-recognized 
Indian tribe, and that the tribe neither 
operates nor is served by an existing 
MDO; 

(iv) If a public institution of higher 
education, evidence that the applicant 
is a public institution of higher edu-
cation; and 

(v) For nonprofit applicants only, a 
Certificate of Good Standing, not more 
than 6 months old, from the Office of 
the Secretary of State in the State in 
which the applicant is located. If the 
applicant has offices in more than one 
state, then the state in which the ap-
plicant is organized and licensed will 
be considered the home location. 

(9) Certification by the applicant 
that it cannot obtain sufficient credit 
elsewhere to fund the activities called 
for under this program with similar 
rates and terms. 

(10) Form RD 400–4, ‘‘Assurance 
Agreement.’’ 

(d) Type of application specific informa-
tion. In addition to the information re-
quired under paragraph (c) of this sec-
tion, the following information is also 
required, as applicable: 
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(1) The information specified in 
§ 4280.316(a). 

(2) An applicant for status as a 
microlender with more than 3 years of 
experience as an MDO seeking to par-
ticipate as a microlender must provide 
the additional information specified in 
§ 4280.316(b). Such an applicant will be 
applying for a loan to capitalize an 
RMRF, which, unless otherwise re-
quested by the applicant, will be ac-
companied by a microlending TA 
grant. 

(3) An applicant for status as a 
microlender with 3 years or less experi-
ence as an MDO seeking to participate 
as a microlender must provide the ad-
ditional information specified in 
§ 4280.316(c). Such an applicant will be 
applying for a loan to capitalize an 
RMRF, which, unless otherwise re-
quested by the applicant, will be ac-
companied by a microlending TA 
grant. 

(4) All applicants seeking status as a 
microlender must identify in their ap-
plication which cost share option(s) the 
applicant will utilize, as described in 
§ 4280.311(d), to meet the Federal cost 
share requirement. If the applicant will 
utilize the RMRF-level option, the ap-
plicant shall identify the amount(s) 
and source(s) of the non-Federal share. 

(5) An applicant seeking TA-only 
grant funding must provide the addi-
tional information specified in 
§ 4280.316(d). 

(e) Application limits. Paragraph (d) of 
this section sets out three types of 
funding under which applications may 
be submitted. MDOs may only submit 
and have pending for consideration, at 
any given time, one application, re-
gardless of funding category. 

(f) Completed applications. Applica-
tions that fulfill the requirements 
specified in paragraphs (a) through (e) 
of this section will be fully reviewed, 
scored, and ranked by the Agency in 
accordance with the provisions of 
§ 4280.316. 

[75 FR 30145, May 28, 2010, as amended at 75 
FR 41696, July 19, 2010] 

§ 4280.316 Application scoring. 
Applications will be scored based on 

the criteria specified in this section 
using only the information submitted 
in the application. The total available 

points per application are 100. Points 
will be awarded as shown in paragraphs 
(a) through (e) of this section. Awards 
will be based on the ranking, with the 
highest ranking applications being 
funded first, subject to available fund-
ing. 

(a) Application requirements for all ap-
plicants. All applicants must submit 
the eligibility information described in 
§ 4280.315. Only those applicants deemed 
eligible will be scored for qualification. 
Qualification information provides the 
complete forms and information nec-
essary to determine a baseline of ca-
pacity. Additional information is speci-
fied depending on the level of experi-
ence or type of funding being applied 
for. The maximum points available in 
this part of the application are 45. In 
addition to the eligibility information, 
all applicants will submit: 

(1) An organizational chart clearly 
showing the positions and naming the 
individuals in those positions. Of par-
ticular interest to the Agency are man-
agement positions and those positions 
essential to the operation of micro-
lending and TA programming. Up to 5 
points will be awarded. 

(2) Resumes for each of the individ-
uals shown on the organizational chart 
and indicated as key to the operation 
of the activities to be funded under this 
program. There should be a cor-
responding resume for each of the key 
individuals noted and named on the or-
ganizational chart. Points will be 
awarded based on the quality of the re-
sumes and on the ability (based on the 
resumes) of the key personnel to ad-
minister the program. Up to 5 points 
will be awarded. 

(3) A succession plan to be followed 
in the event of the departure of per-
sonnel key to the operation of the ap-
plicant’s RMAP activities. Up to 5 
points will be awarded. 

(4) Information indicating an under-
standing of microenterprise develop-
ment concepts. Provide those parts of 
your policy and procedures manual 
that deal with the provision of loans, 
management of loan funds, and provi-
sion of technical assistance. Up to 5 
points will be awarded. 

(5) Copies of the applicant’s most re-
cent, and two years previous, financial 
statements. Points will be awarded 
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based on the demonstrated ability of 
the applicant to maintain or grow its 
bottom line fund balance, its ability to 
manage one or more federal programs, 
and its capacity to manage multiple 
funding sources, restricted and non-re-
stricted funding sources, income, earn-
ings, and expenditures. Up to 10 points 
will be awarded. 

(6) A copy of the applicant’s organi-
zational mission statement. The mis-
sion statement will be rated based on 
its relative connectivity to microenter-
prise development and general eco-
nomic development. The mission state-
ment may or may not be a part of a 
larger statement. For example, if the 
mission statement is included in the 
by-laws or other organizational docu-
ments, please so note, direct the re-
viewer to the proper document, and do 
not submit these documents twice. Up 
to 5 points will be awarded. 

(7) Information regarding the geo-
graphic service area to be served. De-
scribe the service area, which must be 
rural as defined. State the number of 
counties or other jurisdictions to be 
served. Describe the demographics of 
the service area and whether or not the 
population is a diverse population. 
Note that the applicant will not be 
scored on the size of the service area, 
but on its ability to fully cover the 

service area as described. Up to 10 
points will be awarded. 

(b) Program loan application require-
ments for MDOs seeking to participate as 
RMAP microlenders with more than 3 
years of experience. In addition to the 
information required under paragraph 
(a) of this section, applicants with 
more than 3 years of experience as a 
microlender also must provide the in-
formation specified in paragraphs (b)(1) 
through (5) of this section. The total 
number of points available under this 
paragraph, in addition to the up to 45 
points available in paragraph (a) of this 
section, is 55, for a total of 100. 

(1) History of provision of microloans. 
The applicant must provide data re-
garding its history of making 
microloans for the three years previous 
to this application by answering the 
questions in paragraphs (b)(1)(i) 
through (vi) of this section. This infor-
mation should be provided clearly and 
concisely in numerical format as the 
data will be used to calculate points as 
noted. Figure 1 presents an example of 
the format and data required. The max-
imum number of points under this cri-
terion is 20. 

FIGURE 1. EXAMPLE OF FORMAT AND 
DATA REQUIREMENTS 

Data item 

Federal FY 

Last fiscal 
year 

Year before 
last fiscal year 

2nd year 
before last 
fiscal year 

Total 

Total # of Microloans Made.
Total $ Amount of Microloans Made.
# of Microloans Made in Rural Areas.
Total $ Amount of Microloans Made in Rural Areas.
# of Microloans Made to Racial and Ethnic Minorities.
# of Microloans Made to women.
# of Microloans Made to the Disabled .................................. ........................ ........................ ........................ ........................

(i) Number and amount of microloans 
made during each of the three previous 
Federal FYs. Do not include current 
year information. A narrative may be 
included as a separate attachment, not 
in the body of the suggested table. 

(ii) Number and amount of 
microloans made in rural areas in each 
of the three years prior to the year in 
which the application is submitted. If 
the history of providing microloans in 
rural areas shows: 

(A) More than the three consecutive 
years immediately prior to this appli-
cation, 5 points will be awarded; 

(B) At least two of the years but not 
more than the three consecutive years 
immediately prior to this application, 
3 points will be awarded; 

(C) At least 6 months, but not more 
than one year immediately prior to 
this application, 1 point will be award-
ed. 
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(iii) Percentage of number of loans 
made in rural areas. Calculate and 
enter the total number of microloans 
made in rural areas as a percentage of 
the total number of all microloans 
made for each of the past three Federal 
FYs. If the percentage of the total 
number of microloans made in rural 
areas is: 

(A) 75 percent or more, 5 points will 
be awarded; 

(B) At least 50 percent but less than 
75 percent, 3 points will be awarded; 

(C) At least 25 but less than 50 per-
cent, 1 point will be awarded. 

(iv) The percentage of dollar amount 
of loans made in rural areas. Enter the 
dollar amount of microloans made in 
rural areas as a percentage of the dol-
lar amount of the total portfolio (rural 
and non-rural) of microloans made for 
each of the previous three Federal FYs. 
If percentage of the dollar amount of 
the microloans made in rural areas is: 

(A) 75 percent or more of the total 
amount, 5 points will be awarded; 

(B) At least 50 percent but less than 
75 percent, 3 points will be awarded; 

(C) At least 25 percent but less than 
50 percent, 1 point will be awarded. 

(v) Each applicant shall compare the 
diversity of its entire microloan port-
folio to the demographic makeup of its 
service area (as determined by the 
most recent decennial Census for the 
State) based on the number of 
microloans made during the three 
years preceding the subject applica-
tion. Demographic groups shall include 
gender, racial and ethnic minority sta-
tus, and disability (as defined in The 
Americans with Disabilities Act). 
Points will be awarded on the basis of 
how close the MDO’s microloan port-
folio matches the demographic makeup 
of its service area. A maximum of 5 
points will be awarded. 

(A) If at least one loan has been made 
to each demographic group and if the 
percentage of loans made to each de-
mographic group is each within 5 or 
less percent of the demographic make-
up, 5 points will be awarded. 

(B) If at least one loan has been made 
to each demographic group and if the 
percentage of loans made to each de-
mographic group is each within 10 or 
less percent of the demographic make-
up, 3 points will be awarded. 

(C) If at least one loan has been made 
to each demographic group and if the 
percentage of loans made to one or 
more of the demographic groups is 
greater than 10 percent of the demo-
graphic makeup or if no loans have 
been made to one of the demographic 
groups and if the percentage of loans 
made to each of the other demographic 
groups is each within 10 or less percent 
of the demographic makeup, 1 point 
will be awarded. 

(D) If no loans have been made to two 
or more demographic groups, no points 
will be awarded. 

(2) Portfolio management. Each appli-
cant’s ability to manage its portfolio 
will be determined based on the data 
provided in response to paragraphs 
(b)(2)(i) and (ii) of this section and 
scored accordingly. The maximum 
number of points under this criterion is 
10. 

(i) Enter the total number of your 
microloans paying on time for the 
three previous Federal FYs. If the total 
number of microloans paying on time 
at the end of each year over the prior 
three Federal FYs is: 

(A) 95 percent or more, 5 points will 
be awarded; 

(B) At least 85 percent but less than 
95 percent, 3 points will be awarded; 

(C) Less than 85 percent, 0 points will 
be awarded. 

(ii) Enter the total number of 
microloans 30 to 90 days in arrears or 
that have been written off at year end 
for the three previous Federal FYs. If 
the total number of these microloans 
is: 

(A) 5 percent or less of the total port-
folio, 5 points will be awarded; 

(B) More than 5 percent, 0 points will 
be awarded. 

(3) History of provision of technical as-
sistance. Each applicant’s history of 
provision of technical assistance to 
microentrepreneurs and microenter-
prises, and their ability to reach di-
verse communities, will be scored 
based on the data specified in para-
graphs (b)(3)(i) through (iv) of this sec-
tion. Applicants may use a chart such 
as that suggested in Figure 1 as they 
deem appropriate. The maximum num-
ber of points under this criterion is 15. 

(i) Provide the total number of rural 
and non-rural microentrepreneurs and 
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microenterprises that received both 
microloans and TA services for each of 
the previous three Federal FYs. 

(ii) Provide the percentage of the 
total number of only rural microentre-
preneurs and rural microenterprises 
that received both microloans and TA 
services for each of the previous three 
Federal FYs (calculate this as the total 
number of rural microloans made each 
year divided by the total number of 
loans made during the past three Fed-
eral FYs). If provision of both 
microloans and technical assistance to 
rural microentrepreneurs and rural 
microenterprises is demonstrated at a 
rate of: 

(A) 75 percent or more, 5 points will 
be awarded; 

(B) At least 50 percent but less than 
75 percent, 3 points will be awarded; 

(C) At least 25 percent but less than 
50 percent, 1 point will be awarded. 

(iii) Provide the percentage of the 
total number of rural microentre-
preneurs and rural microenterprises by 
racial and ethnic minority, disabled, 
and/or gender that received both 
microloans and TA services for each of 
the previous three Federal FYs. If the 
demonstrated provision of microloans 
and technical assistance to these rural 
microentrepreneurs and rural micro-
enterprises is at a rate of: 

(A) 75 percent or more, 5 points will 
be awarded; 

(B) At least 50 percent but less than 
75 percent, 3 points will be awarded; 

(C) At least 25 percent but less than 
50 percent, 1 point will be awarded. 

(iv) Provide the ratio of TA clients 
that also received microloans during 
each of the previous three Federal FYs. 
If the ratio of clients receiving tech-
nical assistance to clients receiving 
microloans is: 

(A) Between 1:1 and 1:5, 5 points will 
be awarded. 

(B) Between 1:6 and 1:8, 3 points will 
be awarded. 

(C) Either 1:9 or 1:10, 1 point will be 
awarded. 

(4) Ability to provide technical assist-
ance. In addition to providing a statis-
tical history of their provision of tech-
nical assistance to microentrepreneurs, 
microenterprises, and microborrowers, 
applicants must provide a narrative of 
not more than five pages describing the 

teaching and training methods used by 
the applicant organization to provide 
such technical assistance and dis-
cussing the outcomes of their endeav-
ors. Technical assistance is defined in 
§ 4280.302. The narrative will be scored 
as specified in paragraphs (b)(4)(i) 
through (iv) of this section. The max-
imum number of points under this cri-
terion is 5. 

(i) Applicants that have used more 
than one method of training and tech-
nical assistance (e.g., classroom train-
ing, peer-to-peer discussion groups, in-
dividual assistance, distance learning) 
will be awarded 2 points. 

(ii) Applicants that provide success 
stories to demonstrate the effects of 
technical assistance on their clients 
will be awarded 1 point. 

(iii) Applicants that provide evidence 
that they require evaluations by the 
clients of their training programs and 
indicate that the average level of eval-
uation scores is ‘‘good’’ or higher will 
be awarded 1 point. 

(iv) Applicants that present their 
narrative information clearly and con-
cisely (five pages or less) and at a level 
expected by trainers and teachers will 
be awarded 1 point. 

(5) Proposed administrative expenses to 
be spent from TA grant funds. The max-
imum number of points under this cri-
terion is 5. If the percentage of grant 
funds to be used for administrative 
purposes is: 

(i) Less than 5 percent of the TA 
grant funding, 5 points will be awarded; 

(ii) Between 5 percent and 8 percent, 
but not including 8 percent, 3 points 
will be awarded; and 

(iii) Between 8 percent up to and in-
cluding 10 percent, 0 point will be 
awarded. 

(c) Application requirements for MDOs 
seeking to participate as RMAP micro-
lenders with 3 years or less experience. In 
addition to the information required 
under paragraph (a) of this section, an 
applicant MDO with 3 years or less ex-
perience that is applying to be a micro-
lender must submit the information 
specified in paragraphs (c)(1) through 
(8) of this section. The total number of 
points available under this paragraph, 
in addition to the up to 45 points avail-
able in paragraph (a) of this section, is 
55, for a total of 100. 
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(1) The applicant must provide a nar-
rative work plan that clearly indicates 
its intention for the use of loan and 
grant funding. Provide goals and mile-
stones for planned microlending and 
technical assistance activities. In rela-
tion to the information requested in 
paragraph (a) of this section, the appli-
cant must describe how it will incor-
porate its mission statement, utilize 
its employees, and maximize its human 
and capital assets to meet the goals of 
this program. The applicant must pro-
vide its strategic plan and organiza-
tional development goals and clearly 
indicate its lending goals for the five 
years after the date of application. The 
narrative work plan should be not 
more than five pages in length. Up to 
10 points will be awarded. 

(2) The applicant will provide the 
date that it began business as an MDO 
or other provider of business education 
and/or facilitator of capital. This date 
will reflect when the applicant became 
licensed to do business, in good stand-
ing with the Secretary of State in 
which it is registered to do business, 
and regularly paid staff to conduct 
business on a daily basis. If the appli-
cant has been in business for: 

(i) More than 2 years but less than 3 
years, 5 points will be awarded; 

(ii) At least 1 year, but not more than 
2 years, 3 points will be awarded; 

(iii) At least 6 months, but not more 
than 1 year, 1 point will be awarded; 

(iv) Less than 6 months, or more than 
3 full years, 0 points will be awarded. 
(If more than 3 full years, the applicant 
must apply under the provisions for 
MDOs with more than 3 years experi-
ence as specified in § 4280.315.) 

(3) The applicant must describe in de-
tail any microenterprise development 
training received by it as a whole, or 
its employees as individuals, to date. 
The narrative may refer reviewers to 
already submitted resumes to save 
space. The training received will be 
rated on its topical variety, the quality 
of the description, and its relevance to 
the organization’s strategic plan. The 
applicant should not submit training 
brochures or conference announce-
ments. Up to 10 points will be awarded. 

(4) The applicant must indicate its 
current number of employees, those 
that concentrate on rural microentre-

preneurial development, and the cur-
rent average caseload for each. Indi-
cate how the caseload ratio does or 
does not optimize the applicant’s abil-
ity to perform the services described in 
the work plan. Discuss how Agency 
grant funding will be used to assist 
with TA program delivery and how 
loan funding will affect the portfolio. 
Up to 5 points will be awarded. 

(5) The applicant must indicate any 
training organizations with which it 
has a working relationship. Provide 
contact information for references re-
garding the applicant’s capacity to per-
form the work plan provided. If the rec-
ommendations received from ref-
erences are: 

(i) Generally excellent, 5 points will 
be awarded; 

(ii) Generally above average, 3 points 
will be awarded; 

(iii) Generally average, 1 point will 
be awarded; 

(iv) Generally less than average, 0 
points will be awarded. 

(6) Describe any plans for continuing 
training relationship(s), including on-
going or future training plans and 
goals, and the timeline for same. Up to 
5 points will be awarded. 

(7) The applicant will describe its in-
ternal benchmarking system for deter-
mining client success, reporting on cli-
ent success, and following client suc-
cess for up to 5 years after completion 
of a training relationship. Up to 10 
points will be awarded. 

(8) The applicant will identify its pro-
posed administrative expenses to be 
spent from TA grant funds. The max-
imum total number of points under 
this criterion is 5. If the percentage of 
grant funds to be used for administra-
tive purposes is: 

(i) Less than 5 percent of the TA 
grant funding, 5 points will be awarded; 

(ii) Between 5 percent and 8 percent, 
but not including 8 percent, 3 points 
will be awarded; and 

(iii) Between 8 percent up to and in-
cluding 10 percent, 0 points will be 
awarded. 

(d) Application requirements for MDOs 
seeking technical assistance-only grants. 
TA-only grants may be provided to 
MDOs that are not RMAP microlenders 
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seeking to provide training and tech-
nical assistance to rural microentre-
preneurs and rural microenterprises. 
An applicant seeking a TA-only grant 
must submit the information specified 
in paragraphs (d)(1) through (4) of this 
section. The total number of points 
available under this section, in addi-
tion to the 45 points available in para-
graph (a) of this section, is 55, for a 
total of 100 points. 

(1) History of provision of technical as-
sistance. Each applicant’s history of 
provision of technical assistance to 
microentrepreneurs and microenter-
prises, and their ability to reach di-
verse communities, will be scored 
based on the data specified in para-
graphs (d)(1)(i) through (iv) of this sec-
tion. Applicants may use a chart such 
as that suggested in Figure 1 as they 
deem appropriate. The maximum num-
ber of points under this criterion is 20. 

(i) Provide the total number of rural 
and non-rural microentrepreneurs and 
microenterprises that received both 
microloans and TA services for each of 
the previous three Federal FYs. 

(ii) Provide the percentage of the 
total number of rural microentre-
preneurs and rural microenterprises 
that received both microloans and TA 
services for each of the previous three 
Federal FYs (calculate this as the total 
number of rural microloans made each 
year divided by the total number of 
rural and non-rural microloans made 
during the past three Federal FYs). If 
provision of both technical assistance 
and resultant microloans to rural 
microentrepreneurs and rural micro-
enterprises is demonstrated at a rate 
of: 

(A) 75 percent or more, 5 points will 
be awarded; 

(B) At least 50 percent but less than 
75 percent, 3 points will be awarded; 

(C) At least 25 percent but less than 
50 percent, 1 point will be awarded. 

(iii) Provide the percentage of the 
total number of rural microentre-
preneurs by racial and ethnic minority, 
disabled, and/or gender that received 
both microloans and TA services for 
each of the previous three Federal FYs. 
If the demonstrated provision of tech-
nical assistance and resultant 
microloans to these rural microentre-
preneurs when compared to the total 

number of microentrepreneurs assisted, 
is at a rate of: 

(A) 75 percent or more, 10 points will 
be awarded; 

(B) At least 50 percent but less than 
75 percent, 7 points will be awarded; 

(C) At least 25 percent but less than 
50 percent, 5 point will be awarded. 

(iv) Provide the ratio of TA clients 
that also received microloans during 
each of the last three years. If the ratio 
of clients receiving technical assist-
ance to clients receiving microloans is: 

(A) Between 1:1 and 1:5, 5 points will 
be awarded. 

(B) Between 1:6 and 1:8, 3 points will 
be awarded. 

(C) Either 1:9 or 1:10, 1 point will be 
awarded. 

(2) Ability to provide technical assist-
ance. In addition to providing a statis-
tical history of their provision of tech-
nical assistance to microentrepreneurs, 
microenterprises, and microborrowers, 
applicants must provide a narrative of 
not more than five pages describing the 
teaching and training method(s) used 
by the applicant organization to pro-
vide technical assistance and dis-
cussing the outcomes of their endeav-
ors. The narrative will be scored as 
specified in paragraphs (d)(2)(i) through 
(iv) of this section. The maximum 
number of points under this criterion is 
20. 

(i) Applicants that have used more 
than one method of training and tech-
nical assistance (e.g., classroom train-
ing, peer-to-peer discussion groups, in-
dividual assistance, distance learning) 
will be awarded 5 points. 

(ii) Applicants that provide success 
stories to demonstrate the effects of 
technical assistance on their clients 
will be awarded points under either of 
the following paragraphs, but not both. 

(A) News stories that highlight busi-
nesses made successful as a result of 
technical assistance, 5 points will be 
awarded. 

(B) Internal stories that highlight 
businesses made successful as a result 
of technical assistance, 3 points. 

(iii) Applicants that provide evidence 
that they require evaluations by the 
clients of their training programs and 
indicate that the evaluation scores are 
generally: 
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(A) Excellent, 5 points will be award-
ed. 

(B) Good, 3 points will be awarded. 
(C) Less than good, 0 points will be 

awarded. 
(iv) Applicants that present well- 

written narrative information that is 
clearly and concisely written and is 
five pages or less will be awarded 5 
points. 

(3) Technical assistance plan. Submit a 
plan for the provision of technical as-
sistance explaining how the funding 
will benefit the current program and 
how it will allow the applicant to ex-
pand its non-program microlending ac-
tivities. Up to 10 points will be awarded 

(4) Proposed administrative expenses to 
be spent from TA grant funds. The max-
imum number of points under this cri-
terion is 5. If the percentage of grant 
funds to be used for administrative 
purposes is: 

(i) Less than 5 percent of the TA 
grant funding, 5 points will be awarded; 

(ii) Between 5 percent and 8 percent, 
but not including 8 percent, 3 points 
will be awarded; and 

(iii) Between 8 percent up to and in-
cluding 10 percent, 1 point will be 
awarded. 

(e) Re-application requirements for par-
ticipating microlenders with more than 5 
years experience as a microlender under 
this program. (1) Microlender applicants 
with more than 5 years of experience as 
an MDO under this program may 
choose to submit a shortened loan/ 
grant application that includes the fol-
lowing: 

(i) A letter of request for funding 
stating the amount of loan and/or 
grant funds being requested; 

(ii) An indication of the loan and/or 
grant amounts being requested accom-
panied by a completed SF 424 and any 
pertinent attachments; 

(iii) An indication of the number and 
percent of program microentrepreneurs 
and microenterprises remaining in 
business for two years or more after 
microloan disbursement; and 

(iv) A recent resolution of the appli-
cant’s Board of Directors approving the 
application for debt. 

(2) The Agency, using this request, 
and data available in the reports sub-
mitted under previous fundings, will 
review the overall program perform-

ance of the applicant over the life of its 
participation in the program to deter-
mine its continued qualification for 
subsequent funding. Requirements in-
clude: 

(i) A default rate of 5 percent or less; 
(ii) A pattern of delinquencies during 

the period of participation in this pro-
gram of 10 percent or less; 

(iii) A pattern of use of TA dollars 
that indicates at least one in ten TA 
clients receive a microloan; 

(iv) A statement discussing the need 
for more funding, accompanied by ac-
count documentation showing the 
amounts in each of the RMRF and 
LLRF accounts established to date; 
and 

(v) A pattern of compliance with pro-
gram reporting requirements. 

(3) Shortened applications under this 
section will be rated on a pass or fail 
basis. Passing applications will be as-
signed a score of 90 points and will be 
ranked accordingly in the quarterly 
competitions. Failing applications will 
be scored 0. 

[75 FR 30145, May 28, 2010, as amended at 80 
FR 9913, Feb. 24, 2015] 

§ 4280.317 Selection of applications for 
funding. 

All applications received will be 
scored using the scoring criteria speci-
fied in § 4280.316. Because each set of ap-
plicants is scored on a 100 point scale, 
applications will be ranked together. 
Shortened applications can only re-
ceive 90 points. Within funding limita-
tions, applications will be funded in de-
scending order, from the highest rank-
ing application down. If two or more 
applications score the same, the Ad-
ministrator may prioritize such appli-
cations to help the program achieve 
overall geographic diversity. 

(a) Timing and submission of applica-
tions. (1) All applications must be sub-
mitted as a complete application, in 
one package. Packages must be bound 
in a three ring binder and evidence 
must be organized in the order of ap-
pearance in § 4280.315 of this document. 
Applications that are unbound, dis-
organized, or otherwise not ready for 
evaluation will be returned. 

(2) Applications will be accepted on a 
quarterly basis using Federal fiscal 
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quarters. Deadlines and specific appli-
cation instructions will be published 
annually in the FEDERAL REGISTER. 

(3) Applications received will be re-
viewed, scored, and ranked quarterly. 
Unless withdrawn by the applicant, the 
Agency will retain unsuccessful appli-
cations that score 70 points or more, 
for consideration in subsequent re-
views, through a total of four quarterly 
reviews. Applications unsuccessful 
after 4 quarters will be returned. 

(b) Availability of funds. If an applica-
tion is received, scored, and ranked, 
but insufficient funds remain to fully 
fund it, the Agency may elect to fund 
an application requesting a smaller 
amount that has a lower score. Before 
this occurs, the Agency, as applicable, 
will provide the higher scoring appli-
cant the opportunity to reduce the 
amount of its request to the amount of 
funds available. If the applicant agrees 
to lower its request, it must certify 
that the purposes of the project can be 
met, and the Agency must determine 
that the project is financially feasible 
at the lower amount. 

(c) Applicant notification. The Agency 
will notify applicants regarding their 
selection or non-selection, provide ap-
peal rights of unsuccessful applicants, 
and closing procedures for the loans 
and/or grants to awardees. 

(d) Closing. Awardees unable to com-
plete closing for obligation within 90 
days will forfeit their funding. Such 
funding will revert back to the Agency 
for later use. 

§§ 4280.318–4280.319 [Reserved] 

§ 4280.320 Grant administration. 
(a) Oversight. Any MDO receiving a 

grant under this program is subject to 
Agency oversight, with site visits and 
inspection of records occurring at the 
discretion of the Agency. In addition, 
MDOs receiving a grant under this sub-
part must submit reports, as specified 
in paragraphs (a)(1) through (3) of this 
section. 

(1) On a quarterly basis, within 30 
days after the end of each Federal fis-
cal quarter, the microlender will pro-
vide to the Agency an Agency-approved 
quarterly report containing such infor-
mation as the Agency may require to 
ensure that funds provided are being 

used for the purposes for which the 
grant was made, including: 

(i) A program performance report re-
quired by 2 CFR part 200 as adopted by 
USDA in 2 CFR part 400. This report 
will include information on the micro-
lender’s technical assistance, training, 
and/or enhancement activity, and 
grant expenses, milestones met, or 
unmet, explanation of difficulties, ob-
servations and other such information; 
and 

(ii) As appropriate, SF–270. 
(2) If a microlender has more than 

one grant from the Agency, a separate 
report must be made for each. 

(3) Other reports may be required by 
the Agency from time to time in the 
event of poor performance or other 
such occurrences that require more 
than the usual set of reporting infor-
mation. 

(b) Payments. The Agency will make 
grant payments not more often than on 
a quarterly basis. The first payment 
may be made in advance and will equal 
no more than one fourth of the grant 
award. Payment requests must be sub-
mitted on Standard Form 270 and will 
only be paid if reports are up to date 
and approved. 

[75 FR 30145, May 28, 2010, as amended at 79 
FR 76016, Dec. 19, 2014] 

§ 4280.321 Grant and loan servicing. 
In addition to the ongoing oversight 

of the participating MDOs: 
(a) Grants. Grants will be serviced in 

accordance with the Department of Ag-
riculture regulations including, but not 
limited to 7 CFR part 1951, subparts E 
and O and 2 CFR parts 400, 415, 417, 418, 
and 421; and 

(b) Loans. Loans to microlenders will 
be serviced in accordance with the fol-
lowing: 

(1) Department of Agriculture regula-
tions 7 CFR part 1951, subparts E, O, 
and R; 

(2) Other Department of Agriculture 
regulations as may be applicable; and 

(3) OMB Circular A–129. 

[75 FR 30145, May 28, 2010, as amended at 79 
FR 76016, Dec. 19, 2014] 

§ 4280.322 Loans from the micro-
lenders to microentrepreneurs. 

The primary purpose of making a 
loan to a microlender is to enable that 
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microlender to make microloans. It is 
the responsibility of each microbor-
rower to repay the microlender in ac-
cordance with the terms and conditions 
agreed to with the microlender. It is 
the responsibility of each microlender 
to make microloans in such a fashion 
that the terms and conditions of the 
microloan will support microborrower 
success while enabling the microlender 
to repay the Federal Government. 

(a) Maximum microloan amount. The 
maximum amount of a microloan made 
under this program will be $50,000. 

(b) Microloan terms and conditions. 
The terms and conditions for 
microloans made by microlenders will 
be negotiated between the prospective 
microborrower and the microlender, 
with the following limitations: 

(1) No microloan may have a term of 
more than 10 years; 

(2) The interest rate charged to the 
microborrower will be established at, 
or before the closing of the microloan; 
and 

(3) The microlender may establish its 
margin of earnings but may not adjust 
the margin so as to violate Fair Credit 
Lending laws. Margins must be reason-
able so as to ensure that microloans 
are affordable to the microborrowers. 

(c) Microloan insurance requirements. 
The requirement of reasonable hazard, 
key person, and other insurance will be 
at the discretion of the microlender. 

(d) Credit elsewhere test. Microbor-
rowers will be subject to a ‘‘credit else-
where’’ test so that the microlender 
will make loans only to those bor-
rowers that cannot obtain business 
funding of $50,000 or less at affordable 
rates and on acceptable terms. Each 
microborrower file must contain evi-
dence that the microborrower has 
sought credit elsewhere or that the 
rates and terms available within the 
community at the time were outside 
the range of the microborrower’s af-
fordability. Evidence may include a 
comparison of rates, loan limitations, 
terms, etc. for other funding sources to 
those forth offered by the microlender). 
Denial letters from other lenders are 
not required. 

(e) Fair credit requirements. To ensure 
fairness, microlenders must publicize 
their rates and terms on a regular 
basis. Microlenders are also subject to 

Fair Credit lending laws as discussed in 
§ 4280.305. 

(f) Eligible microloan purposes. Agency 
loan funds may be used to make 
microloans as defined in § 4280.302 for 
any legal business purpose not identi-
fied in § 4280.323 as an ineligible pur-
pose. Microlenders may make 
microloans for qualified business ac-
tivities and expenses including, but not 
limited to: 

(1) Working capital; 
(2) The purchase of furniture, fix-

tures, supplies, inventory or equip-
ment; 

(3) Debt refinancing; 
(4) Business acquisitions; and 
(5) The purchase or lease of real es-

tate that is already improved and will 
be used for the location of the subject 
business only, provided no demolition 
or construction will be accomplished 
with program funding. Neither interior 
decorating, nor the affixing of chattel 
to walls, floors, or ceilings are consid-
ered to be demolition or construction. 

(g) Military personnel. Military per-
sonnel who are or seek to be a micro-
entrepreneur and are on active duty 
with six months or less remaining in 
their active duty status may receive a 
microloan and/or technical assistance 
and training if they are otherwise 
qualified to participate in the program. 

§ 4280.323 Ineligible microloan pur-
poses and uses. 

Agency loan funds will not be used 
for the payment of microlender admin-
istrative costs or expenses and micro-
lenders may not make microloans 
under this program for any of purposes 
and uses identified as ineligible in 
paragraphs (a) through (p) of this sec-
tion. 

(a) Construction costs. 
(b) Any amount in excess of that 

needed by a microborrower to accom-
plish the immediate business goal. 

(c) Assistance that will cause a con-
flict of interest or the appearance of a 
conflict of interest including but not 
limited to: 

(1) Financial assistance to principals, 
directors, officers, or employees of the 
microlender, or their close relatives as 
defined; and 

(2) Financial assistance to any entity 
the result of which would appear to 
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benefit the microlender or its prin-
cipals, directors, or employees, or their 
close relatives, as defined, in any way 
other than the normal repayment of 
debt. 

(d) Distribution or payment to a 
microborrower when such will use any 
portion of the microloan for other than 
the purpose for which it was intended. 

(e) Distribution or payment to a 
charitable institution not gaining rev-
enue from sales or fees to support the 
operation and repay the microloan. 

(f) Microloans to a fraternal organi-
zation. 

(g) Any microloan to an applicant 
that has an RMAP funded microloan 
application pending with another 
microlender or that has an RMAP- 
funded microloan outstanding with an-
other microlender that would cause the 
applicant to owe a combined amount of 
more than $50,000 to one or more 
microlenders under this program. 

(h) Assistance to USDA Rural Devel-
opment (Agency) employees, or their 
close relatives, as defined. 

(i) Any illegal activity. 
(j) Any project that is in violation of 

either a Federal, State, or local envi-
ronmental protection law, regulation, 
or enforceable land use restriction un-
less the microloan will result in curing 
or removing the violation. 

(k) Microloans to lending and invest-
ment institutions and insurance com-
panies. 

(l) Golf courses, race tracks, or gam-
bling facilities. 

(m) Any lobbying activities as de-
scribed in 2 CFR part 418. 

(n) Lines of credit. 
(o) Subordinated liens. 
(p) Use of an Agency funded loan to 

pay debt service on a previous Agency 
loan. 

[75 FR 30145, May 28, 2010, as amended at 79 
FR 76016, Dec. 19, 2014] 

§§ 4280.324–4280.399 [Reserved] 

§ 4280.400 OMB control number. 
The information collection require-

ments contained in this regulation 
have been approved by the Office of 
Management and Budget (OMB) and 
have been assigned OMB control num-
ber 0570–0062. A person is not required 
to respond to this collection of infor-

mation unless it displays a currently 
valid OMB control number. 

[75 FR 30145, May 28, 2010, as amended at 75 
FR 33501, June 14, 2010] 

Subpart E—Rural Business 
Development Grants 

SOURCE: 80 FR 15667, Mar. 25, 2015, unless 
otherwise noted. 

GENERAL 

§ 4280.401 Purpose. 
This subpart implements the RBDG 

program administered by the Agency. 
Grants made under this subpart will be 
made to eligible entities for use in 
funding various business opportunity 
and business enterprise Projects that 
serve Rural Areas. 

§ 4280.402 [Reserved] 

§ 4280.403 Definitions. 
Administrator. The Administrator of 

RBS or designees or successors. 
Agency. Rural Business-Cooperative 

Service (RBS) or successor. 
Agriculture Production. The cultiva-

tion, production, growing, raising, 
feeding, housing, breeding, hatching, or 
managing of crops, plants, animals or 
birds, either for fiber, food for human 
consumption, or livestock feed. 

Arm’s-length Transaction. The sale, re-
lease, or disposition of assets in which 
the title to the property passes to a 
ready, willing, and able disinterested 
third party that is not affiliated with 
or related to and has no security, mon-
etary, or stockholder interest in the 
grantee or transferor at the time of the 
transaction. 

Business Support Centers. Centers es-
tablished to provide assistance to busi-
nesses in such areas as counseling, 
business planning, training, manage-
ment assistance, marketing informa-
tion, and locating financing for busi-
ness operations. The centers need not 
be located in a Rural Area, but must 
provide assistance to businesses lo-
cated in Rural Areas. 

Departmental Grant Regulations. The 
USDA grant regulations at 2 CFR chap-
ter IV. 

Economic Development. The industrial, 
business and financial augmentation of 
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an area as evidenced by increases in 
total income, employment opportuni-
ties, value of production, duration of 
employment, or diversification of in-
dustry, reduced outmigration, higher 
labor force participation rates or wage 
levels or gains in other measurements 
of economic activity, such as land val-
ues. 

Indian Tribe (Tribal). Indian Tribes on 
Federal and State reservations and 
other federally recognized Indian Trib-
al groups. 

Industrial Site. The development of 
undeveloped real estate for uses which 
will assist Small and Emerging Busi-
nesses. 

Long-term. The period of time covered 
by the three most recent decennial cen-
suses of the United States to the 
present. 

Nonprofit. An entity chartered as a 
nonprofit organization under applica-
ble State or Tribal law. 

Other Business Development. Any busi-
ness related activity that will assist 
Small and Emerging Businesses and 
may include but is not limited to busi-
ness incubators, business training cen-
ters, and other training activity which 
leads directly to Small and Emerging 
Business development. 

Planning. A process to coordinate 
Economic Development activities, de-
velop guides for action, or otherwise 
assist local community leaders in the 
Economic Development of Rural Areas. 

Priority Communities. Communities 
targeted for Agency assistance as de-
termined by the U.S. Department of 
Agriculture Under Secretary for Rural 
Development that are experiencing 
trauma due to natural disasters or are 
undertaking or completing funda-
mental structural changes, have re-
mained persistently poor, or have expe-
rienced Long-Term population decline 
or job deterioration. 

Project. The result of the use of grant 
funds provided under this subpart 
through Technical Assistance or Plan-
ning relating to the Economic Develop-
ment of a Rural Area; or the result of 
the use of program funds (i.e., a facility 
whether constructed by the applicant 
or a third party made with grant funds, 
Technical Assistance, startup oper-
ating costs, or working capital). A re-
volving fund established in whole or in 

part with grant funds will also be con-
sidered a Project. 

Public Bodies/Government Entity. Pub-
lic Bodies include States, counties, cit-
ies, townships, and incorporated towns 
and villages, boroughs, authorities, dis-
tricts, and education institutions orga-
nized under State and Federal laws, 
and Indian Tribes. 

Rural and Rural Area. As described in 
7 U.S.C. 1991(a)(13)(A) and (D) et seq. 

Small and Emerging Business. Any pri-
vate and/or Nonprofit business which 
will employ 50 or fewer new employees 
and has less than $1 million in gross 
revenue; for retail operations, total 
sales minus cost of goods sold minus 
returns or for a service organizations, 
gross revenue minus cost of providing 
service or for a manufacturing oper-
ation it will be total sales minus cost 
of raw materials minus the cost of pro-
duction. 

State. Any of the 50 States, the Com-
monwealth of Puerto Rico, the U.S. 
Virgin Islands, Guam, American 
Samoa, the Commonwealth of the 
Northern Mariana Islands, the Repub-
lic of Palau, the Federated States of 
Micronesia, and the Republic of the 
Marshall Islands. 

Technical Assistance. A function per-
formed for the benefit of a private busi-
ness enterprise or a community and 
which is a problem solving activity, 
such as market research, product and/ 
or service improvement, feasibility 
study, etc., to assist in the Economic 
Development of a Rural Area. 

§ 4280.404 Exception authority. 

The Administrator may make an ex-
ception, on a case-by-case basis, to any 
requirement or provision of this sub-
part that is not inconsistent with any 
authorizing statute or applicable law if 
the Administrator determines that ap-
plication of the requirement or provi-
sion would adversely affect the Govern-
ment’s financial interest. 

§ 4280.405 Review or appeal rights. 

A person may seek a review of an 
Agency decision under this subpart 
from the appropriate Agency official 
that oversees the program in question 
or appeal to the National Appeals Divi-
sion in accordance with 7 CFR part 11. 
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§ 4280.406 Conflict of interest. 
(a) General. No conflict of interest or 

appearance of conflict of interest will 
be allowed. For purposes of this sub-
part, Conflict of Interest includes, but 
is not limited to, distribution or pay-
ment of grant, guaranteed loan funds, 
and matching funds or award of Project 
construction contracts to an individual 
owner, partner, or stockholder, or to a 
beneficiary or immediate family of the 
applicant or grantee when the recipient 
will retain any portion of ownership in 
the applicant’s or grantee’s Project. 
Grant and matching funds may not be 
used to support costs for services or 
goods going to, or coming from, a per-
son or entity with a real or apparent 
conflict of interest. All transactions 
must be Arm’s-length Transactions. 

(b) Assistance to employees, relatives, 
and associates. The Agency will process 
any requests for assistance under this 
subpart in accordance with 7 CFR part 
1900, subpart D. 

(c) Member/delegate clause. No member 
of or delegate to Congress shall receive 
any share or part of this grant or any 
benefit that may arise therefrom; but 
this provision shall not be construed to 
bar, as a contractor under the grant, a 
publicly held corporation whose owner-
ship might include a member of Con-
gress so long as the member’s owner-
ship is less than 10 percent. 

§ 4280.407 Statute and regulation ref-
erences. 

All references to statutes and regula-
tions are to include any and all suc-
cessor statutes and regulations. 

§ 4280.408 U.S. Department of Agri-
culture departmental regulations 
and laws that contain other compli-
ance requirements. 

(a) Departmental regulations. All fund-
ed under this subpart are subject to the 
provisions of the Departmental Regula-
tions, as applicable, which are incor-
porated by reference herein. 

(b) Equal opportunity and non-
discrimination. The Agency will ensure 
that equal opportunity and non-
discrimination requirements are met 
in accordance with the Equal Credit 
Opportunity Act, 15 U.S.C. 1691 et seq. 
and 7 CFR part 15d, ‘‘Nondiscrimina-
tion in Programs and Activities Con-

ducted by the United State Depart-
ment of Agriculture.’’ The Agency will 
not discriminate against applicants on 
the basis of race, color, religion, na-
tional origin, sex, marital status, or 
age (provided that the applicant has 
the capacity to contract); because all 
or part of the applicant’s income de-
rives from any public assistance pro-
gram; or because the applicant has in 
good faith exercised any right under 
the Consumer Credit Protection Act, 15 
U.S.C. 1601 et seq. 

(c) Civil rights compliance. Recipients 
of grants must comply with the Ameri-
cans with Disabilities Act of 1990, 42 
U.S.C. 12101 et seq., Title VI of the Civil 
Rights Act of 1964, 42 U.S.C. 2000d et 
seq., and section 504 of the Rehabilita-
tion Act of 1973, 29 U.S.C. 794. This may 
include collection and maintenance of 
data on the race, sex, and national ori-
gin of the recipient’s membership/own-
ership and employees. The data must 
be available to conduct compliance re-
views. 

(1) Initial compliance reviews will be 
conducted by the Agency prior to funds 
being obligated. 

(2) Grants will require one subse-
quent compliance review following 
Project completion. This will occur 
prior to the last disbursement of grant 
funds. 

(d) Environmental requirements. Ac-
tions taken under this subpart must 
comply with 7 CFR part 1970. Prospec-
tive applicants are advised to contact 
the Agency to determine environ-
mental requirements as soon as prac-
ticable after they decide to pursue any 
form of financial assistance directly or 
indirectly available through the Agen-
cy. 

(1) Any required environmental re-
view must be completed by the Agency 
prior to the Agency obligating any 
funds. 

(2) The applicant will be notified of 
all specific compliance requirements, 
including, but not limited to, the publi-
cation of public notices, and consulta-
tion with State Historic Preservation 
Offices (or Tribal Historic Preservation 
Offices where appropriate) and the U.S. 
Fish and Wildlife Service. 

(3) A site visit by the Agency may be 
scheduled, if necessary, to determine 
the scope of the review. 
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(4) Applications for Technical Assist-
ance or Planning Projects are gen-
erally excluded from the environ-
mental review process by 7 CFR 1970.53 
provided the assistance is not related 
to the development of a specific site. 
However, as further specified in 7 CFR 
1970.53, the grantee for a Technical As-
sistance grant, in the process of pro-
viding Technical Assistance, must con-
sider the potential environmental im-
pacts of the recommendations provided 
to the recipient of the Technical As-
sistance as requested by the Agency 
and in accordance with 7 CFR part 1970. 

(5) Applicants for grant funds must 
consider and document within their 
plans the important environmental fac-
tors within the Planning area and the 
potential environmental impacts of the 
plan on the Planning area, as well as 
the alternative Planning strategies 
that were reviewed. 

(6) Whenever an applicant files an ap-
plication that includes a direct con-
struction Project and a plan, they 
must have a separate environmental 
evaluation. 

(e) Discrimination complaints—(1) Who 
may file. Persons or a specific class of 
persons believing they have been sub-
jected to discrimination prohibited by 
this section may file a complaint per-
sonally, or by an authorized represent-
ative with USDA, Director, Office of 
Adjudication, 1400 Independence Ave-
nue SW., Washington, DC 20250. 

(2) Time for filing. A complaint must 
be filed no later than 180 days from the 
date of the alleged discrimination, un-
less the time for filing is extended by 
the designated officials of USDA or the 
Agency. 

(f) Uniform Relocation and Real Prop-
erty Acquisition Policies Act. All Projects 
must comply with the requirements set 
forth in 7 CFR part 21. 

(g) Floodplains and wetlands. All 
Projects must comply with Executive 
Order 11988 ‘‘Floodplain Management’’ 
and Executive Order 11990 ‘‘Protection 
of Wetlands.’’ The applicable regula-
tions are codified at 44 CFR parts 59 
through 80. 

[80 FR 15667, Mar. 25, 2015, as amended at 81 
FR 11052, Mar. 2, 2016] 

§ 4280.408 [Reserved] 

§ 4280.410 Other laws and regulations 
that contain compliance require-
ments for this program. 

(a) Equal employment opportunity. For 
all construction contracts and grants 
in excess of $10,000, the contractor 
must comply with Executive Order 
11246, as amended by Executive Order 
11375, and as supplemented by applica-
ble Department of Labor regulations 
(41 CFR part 60–1). The applicant is re-
sponsible for ensuring that the con-
tractor complies with these require-
ments. 

(b) Architectural barriers. All facilities 
financed with Zero-Interest Loans that 
are open to the public or in which per-
sons may be employed or reside must 
be designed, constructed, or altered to 
be readily accessible to and usable by 
disabled persons. Standards for these 
facilities must comply with the Archi-
tectural Barriers Act of 1968, as amend-
ed, (42 U.S.C. 4151–4157). 

(c) Uniform relocation assistance. Relo-
cations in connection with these pro-
grams are subject to 49 CFR part 24 as 
referenced by 7 CFR part 21 except that 
the provisions in title III of the Uni-
form Act do not apply to these pro-
grams. 

(d) Drug-free workplace. Grants made 
under these programs are subject to 
the requirements contained in 2 CFR 
chapter IV which implements the 
Drug-Free Workplace Act. RBDG re-
cipients will be required to certify that 
it will establish and make a good faith 
effort to maintain a drug-free work-
place program. 

(e) Debarment and suspension. The re-
quirements of 2 CFR chapter IV are ap-
plicable to this program. 

(f) Intergovernmental review of Federal 
programs. These programs are subject 
to the requirements of Executive Order 
12372 and 2 CFR chapter IV. Proposed 
Projects are subject to the State and 
local government review process con-
tained in 2 CFR chapter IV. 

(g) Restrictions on lobbying. The re-
strictions and requirements imposed by 
31 U.S.C. 1352, and 2 CFR chapter IV, 
are applicable to these programs. 

(h) Earthquake hazards. These pro-
grams are subject to the seismic re-
quirements of the Earthquake Hazards 
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Reduction Act of 1977 (42 U.S.C. 7701– 
7706). 

(i) Affirmative fair housing. If applica-
ble, the grantee will be required to 
comply with the Affirmative Fair 
Housing Act (42 U.S.C. 3601–3631 and 24 
CFR part 100). 

(j) Flood hazard insurance. The RBDG 
program is subject to the National 
Flood Insurance Act of 1968 and the 
Flood Disaster Protection Act of 1973, 
as amended by 42 U.S.C. 4001–4129 and 7 
CFR part 1806, subpart B. 

(k) Uniform administrative require-
ments, cost principles, and audit require-
ments for Federal awards. The require-
ments of 2 CFR chapter IV, or its suc-
cessor regulations are applicable to 
this program. 

(l) Planning and performing construc-
tion and other development. The require-
ments of 7 CFR part 1924, subpart A, or 
its successor regulations, are applica-
ble to this program. 

(m) Transparency Act. The require-
ments of 2 CFR part 170 are applicable 
to this program. 

§ 4280.411 Forms, guides, and attach-
ments. 

All forms, guides, and attachments 
referenced in this subpart are available 
online at: http://forms.sc.egov.usda.gov/ 
eForms/ or in any Rural Development 
State office. 

§§ 4280.412–4280.414 [Reserved] 

RURAL BUSINESS DEVELOPMENT GRANTS 

§ 4280.415 Rural Business Develop-
ment Grants. 

Sections 4280.416 through 4280.439 
identify the provisions that the Agency 
will use for making awards for Rural 
Business Development Grants. 

ELIGIBILITY 

§ 4280.416 Applicant eligibility. 
To receive an RBDG under this sub-

part, an applicant must meet the re-
quirements specified in paragraphs (a) 
through (e) of this section. If an award 
is made to an applicant, that applicant 
(grantee) must continue to meet the 
requirements specified in this section. 
If the grantee does not, then grant 
funds may be recovered from the grant-

ee by the Agency in accordance with 
Departmental Regulations. 

(a) Type of applicant. The Applicant 
must be one of the following: 

(1) A Public Body/Government Enti-
ty; 

(2) An Indian Tribe; or 
(3) A Nonprofit entity. 
(b) Financial strength and expertise. 

The Applicant must have sufficient fi-
nancial strength and expertise in ac-
tivities proposed in the application to 
ensure accomplishment of the de-
scribed activities and objectives. 

(1) Financial strength will be ana-
lyzed by the Agency based on financial 
data provided in the application. The 
analysis will consider the applicant’s 
tangible net worth, which must be 
positive, and whether the applicant has 
dependable sources of revenue or a suc-
cessful history of raising revenue suffi-
cient to meet cash requirements. 

(2) Expertise will be analyzed by the 
Agency based on the applicant staff’s 
training and experience in activities 
similar to those proposed in the appli-
cation and, if consultants will be used, 
on the staff’s experience in choosing 
and supervising consultants. 

(c) Universal identifier and system for 
awards management. Unless exempt 
under 2 CFR 25.110, the Applicant must: 

(1) Be registered in the System for 
Awards Management (SAM) prior to 
submitting an application; 

(2) Maintain an active SAM registra-
tion with current information at all 
times during which it has an active 
Federal award or an application under 
consideration by the Agency; and 

(3) Provide its Dun and Bradstreet 
Data Universal Numbering System 
(DUNS) number in each application it 
submits to the Agency. Generally, the 
DUNS number is included on Standard 
Form (SF) 424, ‘‘Application for Fed-
eral Assistance.’’ 

(d) Delinquent debt. The applicant 
must not have any delinquent debt to 
the Federal Government. If an appli-
cant has any delinquent debt to the 
Federal Government, the applicant will 
be ineligible to receive any funds obli-
gated under this subpart until the debt 
has been paid. 
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(e) Legal authority and responsibility. 
Each Applicant must have the legal au-
thority necessary to apply for and 
carry out the purpose of the grant. 

§ 4280.417 Project eligibility. 

For a Project to be eligible for fund-
ing under this subpart, the proposed 
Project must meet each of the require-
ments specified in paragraphs (a) 
through (e) of this section. 

(a) Types of projects. Grant funds may 
be used for Projects identified in either 
paragraph (a)(1) of this section, busi-
ness opportunity type grants, or para-
graph (a)(2) of this section, business en-
terprise type grants. Unless otherwise 
announced in a Notice of Solicitation 
of Applications, the Agency will set 
aside 10 percent of its RBDG appropria-
tion for business opportunity type 
grants. The Agency reserves the right 
to reallocate funds set aside for busi-
ness opportunity type grants to busi-
ness enterprise type grants if it be-
comes apparent to the Agency that 
there is insufficient demand for the 
funds set aside for the business oppor-
tunity type grants. 

(1) Business opportunity Projects. 
Grant funds may be used for business 
opportunity Projects that include one 
or more of the following activities: 

(i) Identify and analyze business op-
portunities that will use local rural 
materials or human resources. This in-
cludes opportunities in export markets, 
as well as feasibility and business plan 
studies; 

(ii) Identify, train, and provide Tech-
nical Assistance to existing or prospec-
tive rural entrepreneurs and managers; 

(iii) Establish Business Support Cen-
ters and otherwise assist in the cre-
ation of new Rural businesses; 

(iv) Conduct local community or 
multi-county Economic Development 
Planning; 

(v) Conduct leadership development 
training of existing or prospective 
adult rural entrepreneurs and man-
agers; 

(vi) Establish centers for training, 
technology, and trade that will provide 
training to Rural businesses in the uti-
lization of interactive communications 
technologies to develop international 
trade opportunities and markets; or 

(vii) Pay reasonable fees and charges 
for professional services necessary to 
conduct the Technical Assistance, 
training, or planning functions. 

(2) Business enterprise projects. Grant 
funds may be used to finance and/or de-
velop Small and Emerging Businesses 
in Rural Areas including, but not lim-
ited to, the following activities: 

(i) Acquisition and development of 
land, easements and rights-of-way; 

(ii) Construction, conversion, en-
largement, repairs or modernization of 
buildings, plants, machinery, equip-
ment, access streets and roads, parking 
areas, utilities, and pollution control 
and abatement facilities; 

(iii) Provision of loans for startup op-
erating cost and working capital; 

(iv) Reasonable fees and charges for 
professional services necessary for the 
planning and development of the 
Project; 

(v) Establishment of a revolving loan 
fund to provide financial assistance to 
third parties through a loan; and 

(vi) Establishment, expansion, and 
operation of Rural distance learning 
networks or development of Rural 
learning programs that provide edu-
cational instruction or job training in-
struction related to potential employ-
ment or job advancements for adult 
students; 

(vii) Provision of Technical Assist-
ance for Small and Emerging Busi-
nesses, including but not limited to 
feasibility studies and business plans; 
and/or 

(viii) Provision of Technical Assist-
ance and training to rural communities 
for the purpose of improving passenger 
transportation services or facilities. 

(b) Result of projects. (1) For business 
opportunity type grants, the Project 
must have a reasonable prospect that 
the Project will result in the Economic 
Development of a Rural Area. 

(2) For business enterprise type 
grants, the Project must have a reason-
able prospect that it will result in the 
development or financing of Small and 
Emerging Businesses. 

(c) Basis for success or failure. Grants 
may be made only when the applica-
tion demonstrates a need for the 
Project and includes a basis for deter-
mining the success or failure of the 
Project and individual major elements 
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of the Project and outlines procedures 
that will be taken to assess the 
Project’s impact at its conclusion. 

(d) Local and area-wide strategic plans. 
Business opportunity type grants may 
be made only when the proposed 
Project is consistent with any local 
and area-wide strategic plans for com-
munity and Economic Development, 
coordinated with other Economic De-
velopment activities in the Project 
area, and consistent with any Rural 
Development State Strategic Plan. 

§§ 4280.418–4280.420 [Reserved] 

FUNDING PROVISIONS 

§ 4280.421 Term requirement. 
A grant may be considered for the 

amount needed to assist with the com-
pletion of a proposed Project, provided 
that the Project can reasonably be ex-
pected to be completed within 1 full 
year after it has begun. 

§ 4280.422 Joint funding. 
To the extent permitted by law, 

Agency grant funds may be used joint-
ly and in proportion with funds fur-
nished by the grantee or from other 
sources including Agency loan funds. 

§ 4280.423 Ineligible uses of grant 
funds. 

Grant funds may not be used towards 
any of the uses identified in paragraphs 
(a) through (n) of this section. 

(a) Duplicate current services or sub-
stitute support previously provided. If 
the current service is inadequate, how-
ever, grant funds may be used to ex-
pand the level of effort or services be-
yond what is currently being provided. 

(b) Pay costs of preparing the appli-
cation package for funding under this 
program or any other program. 

(c) Pay costs for any expenses in-
curred prior to receipt of a full applica-
tion, except for those permitted under 
Departmental Regulations. 

(d) Fund political activities. 
(e) Pay for assistance to any private 

business enterprise which does not cre-
ate and/or support jobs in the United 
States. 

(f) Pay any judgment or debt owed to 
the United States. 

(g) Fund Agriculture Production ei-
ther directly or through horizontally 

integrated livestock operations except 
for commercial nurseries, timber oper-
ations or limited Agricultural Produc-
tion related to Technical Assistance 
Projects. The following are not consid-
ered Agriculture Production: 

(1) Aquaculture, including conserva-
tion, development, and utilization of 
water for aquaculture; 

(2) Commercial fishing; 
(3) Commercial nurseries engaged in 

the production of ornamental plants 
and trees and other nursery products 
such as bulbs, flowers, shrubbery, flow-
er and vegetable seeds, sod, and the 
growing of plants from seed to the 
transplant stage; 

(4) Forestry, which includes busi-
nesses primarily engaged in the oper-
ation of timber tracts, tree farms, and 
forest nurseries and related activities 
such as reforestation; or 

(5) The growing of mushrooms or hy-
droponics. 

(h) To finance comprehensive area- 
wide type Planning. This does not pre-
clude the use of grant funds for Plan-
ning for a given Project. 

(i) To make loans when the rates, 
terms, and charges for those loans are 
not reasonable or would be for purposes 
not eligible under 7 CFR part 4274, sub-
part D. 

(j) For programs operated by cable 
television systems. 

(k) To fund a part of a Project that is 
dependent on other funding unless 
there is a firm commitment of the 
other funding to ensure completion of 
the Project. 

(l) To pay for Technical Assistance 
that duplicates assistance provided to 
implement an action plan funded by 
the Forest Service (FS) under the Na-
tional Forest-Dependent Rural Com-
munities Economic Diversification Act 
for 5 continuous years from the date of 
grant approval by the FS. To avoid du-
plicate assistance, the grantee shall co-
ordinate with FS and the Agency to as-
certain if a grant has been made in a 
substantially similar geographical or 
defined local area in a State for Tech-
nical Assistance under the FS program. 
The grantee will provide documenta-
tion to FS and the Agency regarding 
the contact with each agency. 
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(m) Pass through grants. Pass 
through grants are for, but not limited 
to: 

(1) The purchase, refurbishing, or re-
modeling of real estate for use as a 
business incubator without charging a 
fair market rental; 

(2) The purchase of equipment for use 
by an ultimate recipient without 
charging a fair market rental; and 

(3) The making of a Revolving Loan 
Fund (RLF) loan without taking appro-
priate security to reasonably assure re-
payment of the loan. 

(n) For a Project that would result in 
the transfer of existing employment or 
business activity more than 25 miles 
from its existing location. 

§§ 4280.424–4280.426 [Reserved] 

APPLYING FOR A GRANT 

§ 4280.427 Application. 
Applications for an RBDG grant as 

specified in § 4280.417(a)(1) and (2) must 
contain the following: 

(a) An original and one copy of SF 
424, ‘‘Application For Federal Assist-
ance (For Non-construction);’’ 

(b) Copies of applicant’s organiza-
tional documents showing the appli-
cant’s legal existence and authority to 
perform the activities under the grant; 

(c) A proposed scope of work, includ-
ing a description of the proposed 
Project, e.g., RLF, Technical Assist-
ance, Industrial Site, Business Oppor-
tunity and Other Business Develop-
ment, details of the proposed activities 
to be accomplished and timeframes for 
completion of each task, the number of 
months duration of the Project, and 
the estimated time it will take from 
grant approval to beginning of Project 
implementation; 

(d) A written narrative that includes, 
at a minimum, the following items: 

(1) An explanation of why the Project 
is needed, the benefits of the proposed 
Project, and how the Project meets the 
grant eligible purposes; 

(2) Area to be served, identifying 
each governmental unit, i.e. town, 
county, etc., to be affected by the 
Project; 

(3) Description of how the Project 
will coordinate Economic Development 
activities with other Economic Devel-

opment activities within the Project 
area; 

(4) Business to be assisted, if appro-
priate, and Economic Development to 
be accomplished; 

(5) An explanation of how the pro-
posed Project will result in newly cre-
ated, increased, or supported jobs in 
the area and the number of projected 
new and supported jobs within the next 
3 years; 

(6) A description of the applicant’s 
demonstrated capability and experi-
ence in providing the proposed Project 
assistance or similar Economic Devel-
opment activities, including experience 
of key staff members and persons who 
will be providing the proposed Project 
activities and managing the Project; 

(7) The method and rationale used to 
select the areas and businesses that 
will receive the service; 

(8) A brief description of how the 
work will be performed including 
whether organizational staff or con-
sultants or contractors will be used; 
and 

(9) Other information the Agency 
may request to assist it in making a 
grant award determination; 

(e) The latest 3 years of financial in-
formation to show the applicant’s fi-
nancial capacity to carry out the pro-
posed work. If the applicant is less 
than 3 years old, at a minimum, the in-
formation should include all balance 
sheet(s), income statement(s) and cash 
flow statement(s). A current audited 
report is required if available; 

(f) Intergovernmental review com-
ments from the State Single Point of 
Contact, or evidence that the State has 
elected not to review the program 
under Executive Order 12372; 

(g) Documentation regarding the 
availability and amount of other funds 
to be used in conjunction with the 
funds from the RBDG; 

(h) A budget which includes salaries, 
fringe benefits, consultant costs, indi-
rect costs, and other appropriate direct 
costs for the Project; and 

(i) RBDG construction Project grants 
must conform with 7 CFR part 1924, 
subpart A requirements. 
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§ 4280.428 Strategic economic and 
community development. 

Applicants with projects that support 
the implementation of strategic eco-
nomic development and community de-
velopment plans are encouraged to re-
view and consider 7 CFR part 1980, sub-
part K, which contains provisions for 
providing priority to projects that sup-
port the implementation of strategic 
economic development and community 
development plans on a Multi-jurisdic-
tional basis. 

[81 FR 10457, Mar. 1, 2016] 

§ 4280.429 [Reserved] 

§ 4280.430 Notification of decision. 

When the Agency has determined 
that an application is not eligible or 
that no further action will be taken, 
the Agency will notify the applicant in 
writing of the reasons why the applica-
tion was not favorably considered and 
provide any appeal rights. 

§§ 4280.431–4280.433 [Reserved] 

PROCESSING AND SCORING APPLICATIONS 

§ 4280.434 General processing and 
scoring provisions. 

The Agency will review each applica-
tion for assistance in accordance with 
the priorities established in § 4280.435. 
The Agency will assign each applica-
tion a priority rating and will select 
applications for funding based on the 
priority ratings and the total funds 
available to the program. 

(a) Applications. The Agency will 
score each application based on the in-
formation contained in the application 
and its supporting information. All ap-
plications submitted for funding must 
contain sufficient information to per-
mit the Agency to complete a thorough 
priority rating. 

(b) Unfunded applications. The Agency 
will notify eligible applicants if funds 
are not available. If an applicant wish-
es to have their application maintained 
in an active file for future consider-
ation, the applicant must revise and 
update their application in writing for 
the Agency to reconsider in a future 
funding cycle. 

§ 4280.435 Scoring criteria. 

The Agency will use the criteria in 
this section to score applications for 
purposes identified under 
§ 4280.417(a)(1)and (2). 

(a) Leveraging. If the grant will fund 
a critical element of a larger program 
of Economic Development, without 
which the overall program either could 
not proceed or would be far less effec-
tive, or if the program to be assisted by 
the grant will also be partially funded 
from other sources, points will be 
awarded as follows. If points are award-
ed for leveraging, funds must be spent 
proportionally, and if leveraged funds 
are not utilized proportionately with 
the grant, the Agency reserves the 
right to take any legal action, includ-
ing terminating the grant. 

(1) If Rural Development’s portion of 
Project funding is: 

(i) Less than 20 percent—30 points; 
(ii) 20 but less than 50 percent—20 

points; 
(iii) 50 but less than 75 percent—10 

points; or 
(iv) 75 percent or more—0 points. 
(2) [Reserved] 
(b) Points will be awarded for each of 

the following criteria met by the com-
munity or communities that will re-
ceive the benefit of the grant. However, 
regardless of the mathematical total of 
points indicated by paragraphs (b)(1) 
through (4) of this section, total points 
awarded under this paragraph (b) must 
not exceed 40. 

(1) Trauma. Experiencing trauma due 
to a major natural disaster that oc-
curred not more than 3 years prior to 
the filing of the application for assist-
ance—15 points; 

(2) Economic distress. The community 
has suffered a loss of 20 percent or 
more in their total jobs caused by the 
closure of a military facility or other 
employers within the last 3 years—15 
points; 

(3) Long-term poverty. Has experienced 
Long-Term poverty as demonstrated by 
being a former Rural empowerment 
zone, Rural economic area partnership 
zone, Rural enterprise community, 
champion community, or a persistent 
poverty county as determined by 
USDA’s Economic Research Serviced— 
10 points; 
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(4) Population decline. Has experi-
enced Long-Term population decline— 
10 points as demonstrated by the latest 
three decennial censuses. 

(c) Population. Proposed Project(s) 
will be located in a community of: 

(1) Under 5,000 population—15 points; 
(2) Between 5,000 and less than 15,000 

population—10 points; or 
(3) Between 15,000 and 25,000 popu-

lation—5 points. 
(d) Unemployment. Proposed 

Project(s) will be located in areas 
where the unemployment rate: 

(1) exceeds the State rate by 25 per-
cent or more—20 points; 

(2) exceeds the State rate by less 
than 25 percent—10 points; or 

(3) is equal to or less than the State 
rate—0 points. 

(e) Median household income. Proposed 
Project(s) will be located in areas 
where Median Household Income (MHI) 
as prescribed by section 673(2) of the 
Community Services Block Grant Act 
for a family of 4 for the State is: 

(1) Less than poverty line—25 points; 
(2) More than poverty line but less 

than 65 percent of State MHI—15 
points; 

(3) Between 65 and 85 percent of State 
MHI—10 points; or 

(4) Greater than 85 percent State 
MHI—0 points. 

(f) Experience. Applicant has evidence 
of successful experience in the type of 
activity. Evidence of successful experi-
ence may be a description of experience 
supplied and certified by the applicant 
based upon its current employees’ re-
sumes: 

(1) 10 or more years-30 points; 
(2) At least 5 but less than 10 years- 

20 points; 
(3) At least 3 but less than 5 years-10 

points; or 
(4) At least 1 but less than 3 years-5 

points. 
(g) Small business start-up or expan-

sion. Applicant has evidence that small 
business development will be supported 
by startup or expansion as a result of 
the activities to be carried out under 
the grant. Written evidence of commit-
ment by a small, or a Small and 
Emerging Business must be provided to 
the Agency, and should include the 
number of jobs that will be supported 

and created. 5 points for each letter up 
to 25 points. 

(h) Jobs created or supported. The an-
ticipated development, expansion, or 
furtherance of business enterprises as a 
result of the proposed Project will cre-
ate and/or support existing jobs associ-
ated with the affected businesses. The 
number of jobs must be evidenced by a 
written commitment from the business 
to be assisted. 

(1) One job for less than $5,000—25 
points; 

(2) one job for $5,000 but less than 
$10,000—20 points; 

(3) one job for $10,000 but less than 
$15,000—15 points; 

(4) one job for $15,000 but less than 
$20,000—10 points; or 

(5) one job for $20,000 but less than 
$25,000—5 points. 

(i) Size of grant request. Grant 
Projects utilizing funds available under 
this subpart of: 

(1) less than $100,000—25 points; 
(2) $100,000 to $200,000—15 points; or 
(3) more than $200,000 but not more 

than $500,000—10 points. 
(j) Indirect cost. Applicant is not re-

questing grant funds to cover their ad-
ministrative or indirect costs-5 points. 

(k) Discretionary points. Either the 
State Director or Administrator may 
assign up to 50 discretionary points to 
an application. Assignment of discre-
tionary points must include a written 
justification. Permissible justifications 
are geographic distribution of funds, 
special Secretary of Agriculture initia-
tives such as Priority Communities, or 
a state’s strategic goals. Discretionary 
points may only be assigned to initial 
grants. However, in the case where two 
Projects have the same score, the State 
Director may add one point to the 
Project that best fits the State’s stra-
tegic plan regardless of whether the 
Project is an initial or subsequent 
grant. 

§§ 4280.436–4280.438 [Reserved] 

GRANT AWARDS AND AGREEMENT 

§ 4280.439 Grant awards and agree-
ments. 

The Agency will award and admin-
ister RBDG grants in accordance with 
applicable Departmental regulations, 
this subpart, and the unauthorized 
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grant provisions of 7 CFR part 1951, 
subpart O. 

(a) Letter of conditions. The Agency 
will provide each approved applicant a 
letter of conditions, which sets out the 
conditions under which the grant will 
be made, including, but not limited to, 
an Agency grant agreement. 

(b) Applicant’s intent to meet condi-
tions. The applicant must complete, 
sign and return a ‘‘Letter of Intent to 
Meet Conditions,’’ to the Agency. If ap-
plicant identifies certain conditions 
that the applicant cannot meet, the ap-
plicant may propose alternate condi-
tions to the Agency. The Agency must 
concur with any changes proposed by 
the letter of conditions by the appli-
cant before the any grant will be made. 

§§ 4280.440–4280.442 [Reserved] 

POST AWARD ACTIVITIES AND 
REQUIREMENTS 

§ 4280.443 Grant monitoring and serv-
icing. 

RBDG grants will be monitored and 
serviced in accordance with the grant 
agreement, this subpart, and 2 CFR 
chapter IV. 

§§ 4280.444–4280.447 [Reserved] 

§ 4280.448 Transfers and assumptions. 

The Agency will approve transfer and 
assumption requests on grants awarded 
under this subpart on a case by case 
basis, and then only to eligible entities 
under § 4280.416. 

§§ 4280.449–4280.499 [Reserved] 

§ 4280.500 OMB control number. 

The reporting and recordkeeping re-
quirements contained in this regula-
tion have been approved by the Office 
of Management and Budget (OMB) 
under the provisions of 44 U.S.C. chap-
ter 35 and have been assigned OMB con-
trol numbers 0570–0022 and 0570–0024 in 
accordance with the Paperwork Reduc-
tion Act of 1995. You are not required 
to respond to this collection of infor-
mation unless it displays a valid OMB 
control number. 

PART 4284—GRANTS 

Subpart A—General Requirements for 
Cooperative Services Grant Programs 

Sec. 
4284.1 Purpose. 
4284.2 Policy. 
4284.3 Definitions. 
4284.4 Appeals. 
4284.5 [Reserved] 
4284.6 Applicant eligibility. 
4284.7 Electronic submission. 
4284.8 Grant approval and obligation of 

funds. 
4284.9 Grant disbursement. 
4284.10 Ineligible grant purposes. 
4284.11 Award requirements. 
4284.12 Reporting requirements. 
4284.13 Confidentiality of reports. 
4284.14 Grant servicing. 
4284.15 Performance reviews. 
4284.16 Other considerations. 
4284.17 Member delegate clause. 
4284.18 Audit requirements. 
4284.19 Programmatic changes. 
4284.20–4284.99 [Reserved] 
4284.100 OMB control number. 

Subparts B–E [Reserved] 

Subpart F—Rural Cooperative 
Development Grants 

4284.501 Purpose. 
4284.502 Policy. 
4284.503 Program administration. 
4284.504 Definitions. 
4284.505–4284.506 [Reserved] 
4284.507 Eligibility for grant assistance. 
4284.508 Use of grant funds. 
4284.509 Limitations on grants. 
4284.510 Application processing. 
4284.511 Evaluation screening. 
4284.512 Evaluation process. 
4284.513 Evaluation criteria and weights. 
4284.514 Grant closing. 
4284.515–4284.599 [Reserved] 
4284.600 OMB control number. 

Subparts G–I [Reserved] 

Subpart J—Value-Added Producer Grant 
Program 

GENERAL 

4284.901 Purpose. 
4284.902 Definitions. 
4284.903 Review or appeal rights. 
4284.904 Exception authority. 
4284.905 Nondiscrimination and compliance 

with other Federal laws. 
4284.906 State laws, local laws, regulatory 

commission regulations. 
4284.907 Environmental requirements. 
4284.908 Compliance with other regulations. 
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4284.909 Forms, regulations, and instruc-
tions. 

4284.910–4284.914 [Reserved] 

FUNDING AND PROGRAMMATIC CHANGE 
NOTIFICATIONS 

4284.915 Notifications. 
4284.916–4284.919 [Reserved] 

ELIGIBILITY 

4284.920 Applicant eligibility. 
4284.921 Ineligible applicants. 
4284.922 Project eligibility. 
4284.923 Reserved funds eligibility. 
4284.924 Priority scoring eligibility. 
4284.925 Eligible uses of grant and matching 

funds. 
4284.926 Ineligible uses of grant and match-

ing funds. 
4284.927 Funding limitations. 
4284.928–4284.929 [Reserved] 

APPLYING FOR A GRANT 

4284.930 Preliminary review. 
4284.931 Application package. 
4284.932 Simplified application. 
4284.933 Filing instructions. 
4284.934–4284.939 [Reserved] 

PROCESSING AND SCORING APPLICATIONS 

4284.940 Processing applications. 
4284.941 Application withdrawal. 
4284.942 Proposal evaluation criteria and 

scoring applications. 
4284.943–4284.949 [Reserved] 

GRANT AWARDS AND AGREEMENT 

4284.950 Award process. 
4284.951 Obligate and award funds. 
4284.952–4284.959 [Reserved] 

POST AWARD ACTIVITIES AND REQUIREMENTS 

4284.960 Monitoring and reporting program 
performance. 

4284.961 Grant servicing. 
4284.962 Transfer of obligations. 
4284.963 Grant close out and related activi-

ties. 
4284.964–4284.999 [Reserved] 

Subpart K—Agriculture Innovation 
Demonstration Centers 

4284.1001 Purpose. 
4284.1002 Policy. 
4284.1003 Program administration. 
4284.1004 Definitions. 
4284.1005–4284.1006 [Reserved] 
4284.1007 Eligibility for grant assistance. 
4284.1008 Use of grant funds. 
4284.1009 Limitations on awards. 
4284.1010 Application processing. 
4284.1011 Evaluation screening. 
4284.1012 Evaluation process. 
4284.1013 Evaluation criteria and weights. 

4284.1014 Grant closing. 
4284.1015–4284.1099 [Reserved] 
4284.1100 OMB control number. 

AUTHORITY: 5 U.S.C. 301 and 7 U.S.C. 1989. 
Subpart F also issued under 7 U.S.C 1932(e). 
Subpart G also issued under 7 U.S.C 

1926(a)(11). 
Subpart J also issued under 7 U.S.C. 

1632(a). 
Subpart K also issued under 7 U.S.C. 1621 

note. 

SOURCE: 62 FR 42387, Aug. 7, 1997, unless 
otherwise noted. 

Subpart A—General Requirements 
for Cooperative Services 
Grant Programs 

SOURCE: 69 FR 23425, Apr. 29, 2004, unless 
otherwise noted. 

§ 4284.1 Purpose. 
The purpose of this subpart is to set 

forth definitions and requirements 
which are common to all grant pro-
grams set forth in this part adminis-
tered by Cooperative Services within 
the Rural Business-Cooperative Service 
(RBS). Programs administered by the 
Business Programs within RBS are not 
affected by this subpart. 

§ 4284.2 Policy. 
It is the policy of Cooperative Serv-

ices to administer grant programs as 
uniformly as possible to minimize un-
necessary inconsistencies in the ad-
ministration of the grant programs 
provided for in this part. The specific 
provisions or definitions provided in 
the subparts that are specific to Coop-
erative Services are supplemental to 
these general provisions. Where a spe-
cific program provision is expressly dif-
ferent from what is provided in this 
subpart, the program specific subpart 
shall prevail. 

§ 4284.3 Definitions. 
Agency—Rural Business-Cooperative 

Service (RBS), an agency of the United 
States Department of Agriculture 
(USDA), or a successor agency. 

Agricultural Producer—Persons or en-
tities, including farmers, ranchers, 
loggers, agricultural harvesters and 
fishermen, that engage in the produc-
tion or harvesting of an agricultural 
product. Producers may or may not 
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own the land or other production re-
sources, but must have majority own-
ership interest in the agricultural 
product to which Value-Added is to ac-
crue as a result of the project. Exam-
ples of agricultural producers include: 
a logger who has a majority interest in 
the logs harvested that are then con-
verted to boards, a fisherman that has 
a majority interest in the fish caught 
that are then smoked, a wild herb 
gatherer that has a majority interest 
in the gathered herbs that are then 
converted into essential oils, a cattle 
feeder that has a majority interest in 
the cattle that are fed, slaughtered and 
sold as boxed beef, and a corn grower 
that has a majority interest in the 
corn produced that is then converted 
into corn meal. 

Agricultural Product—Plant and ani-
mal products and their by-products to 
include forestry products, fish and sea-
food products. 

Conflict of interest—A situation in 
which a person or entity has competing 
personal, professional, or financial in-
terests that make it difficult for the 
person or business to act impartially. 
Regarding use of both grant and 
matching funds, Federal procurement 
standards prohibit transactions that 
involve a real or apparent conflict of 
interest for owners, employees, offi-
cers, agents, their immediate family 
members, partners, or an organization 
which is about to employ any of the 
parties indicated herein, having a fi-
nancial or other interest in or a tan-
gible personal benefit from the out-
come of the project; or that restrict 
open and free competition for unre-
strained trade. Specifically, project 
funds may not be used for services or 
goods going to, or coming from, a per-
son or entity with a real or apparent 
conflict of interest, including, but not 
limited to, owner(s) and their imme-
diate family members. In cases of trib-
ally-owned businesses, to avoid a con-
flict of interest, any business assisted 
by a tribe must be held through a sepa-
rate entity, such as a tribal corpora-
tion. The separate entity may be 
owned by the tribe and distribute prof-
its to the tribe. However, the entity’s 
governing board must be independent 
from the tribal government and be 
elected or appointed for a specific time 

period. These board members must not 
be subject to removal without cause by 
the tribal government. The entity’s 
board members must not, now or in the 
future, make up the majority of mem-
bers of the tribal council or be mem-
bers of the tribal council or other gov-
erning board of the tribe. 

Cooperative Services—The office with-
in RBS, and its successor organization, 
that administers programs authorized 
by the Cooperative Marketing Act of 
1926 (7 U.S.C. 451 et seq.) and such other 
programs so identified in USDA regula-
tions. 

Economic development—The economic 
growth of an area as evidenced by in-
crease in total income, employment 
opportunities, decreased out-migration 
of population, value of production, in-
creased diversification of industry, 
higher labor force participation rates, 
increased duration of employment, 
higher wage levels, or gains in other 
measurements of economic activity, 
such as land values. 

Farmer or Rancher Cooperative—A 
farmer or rancher-owned and con-
trolled business from which benefits 
are derived and distributed equitably 
on the basis of use by each of the farm-
er or rancher owners. 

Fixed equipment—Tangible personal 
property used in trade or business that 
would ordinarily be subject to depre-
ciation under the Internal Revenue 
Code, including processing equipment, 
but not including property for equip-
ping and furnishing offices such as 
computers, office equipment, desks or 
file cabinets. 

Independent Producers—Agricultural 
producers, individuals or entities (in-
cluding for profit and not for profit 
corporations, LLCs, partnerships or 
LLPs), where the entities are solely 
owned or controlled by Agricultural 
Producers who own a majority owner-
ship interest in the agricultural prod-
uct that is produced. An independent 
producer can also be a steering com-
mittee composed of independent pro-
ducers in the process of organizing an 
association to operate a Value-Added 
venture that will be owned and con-
trolled by the independent producers 
supplying the agricultural product to 
the market. Independent Producers 
must produce and own the agricultural 
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product to which value is being added. 
Producers who produce the agricul-
tural product under contract for an-
other entity but do not own the prod-
uct produced are not independent pro-
ducers. 

Majority-Controlled Producer-Based 
Business Venture—A venture where 
more than 50% of the ownership and 
control is held by Independent Pro-
ducers, or, partnerships, LLCs, LLPs, 
corporations or cooperatives that are 
themselves 100 percent owned and con-
trolled by Independent Producers. 

Matching Funds—Cash or confirmed 
funding commitments from non-Fed-
eral sources unless otherwise provided 
by law. Unless otherwise provided, in- 
kind contributions that conform to the 
provisions of 2 CFR part 200 as adopted 
by USDA in 2 CFR part 400 can be used 
as matching funds. Examples of in-kind 
contributions include volunteer serv-
ices furnished by professional and tech-
nical personnel, donated supplies and 
equipment, and donated office space. 
Matching funds must be provided in ad-
vance of grant funding, such that for 
every dollar of grant that is advanced, 
not less than the pro-rata portion of 
matching funds shall have been ex-
pended prior to submitting the request 
for reimbursement. Matching funds are 
subject to the same use restrictions as 
grant funds. 

National Office—USDA RBS head-
quarters in Washington, DC. 

Nonprofit institution—Any organiza-
tion or institution, including an ac-
credited institution of higher edu-
cation, no part of the net earnings of 
which may inure, to the benefit of any 
private shareholder or individual. 

Product segregation—Physical separa-
tion of a product or commodity from 
similar products. Physical separation 
requires a barrier to prevent mixing 
with the similar product. 

Public body—Any state, county, city, 
township, incorporated town or village, 
borough, authority, district, economic 
development authority, or Indian tribe 
on federal or state reservations or 
other federally recognized Indian tribe 
in rural areas. 

RFP—Request for Proposals. 
Rural and rural area—includes all the 

territory of a state that is not within 
the outer boundary of any city or town 

having a population of 50,000 or more 
and the urbanized area contiguous and 
adjacent to such city or town, as de-
fined by the U.S. Bureau of the Census 
using the most recent decennial Census 
of the United States. 

Rural Development—A mission area 
within the USDA consisting of the Of-
fice of Under Secretary for Rural De-
velopment, Office of Community Devel-
opment, Rural Business-Cooperative 
Service, Rural Housing Service and 
Rural Utilities Service and their suc-
cessors. 

State—includes each of the several 
States, the Commonwealth of Puerto 
Rico, the Virgin Islands of the United 
States, Guam, American Samoa, the 
Commonwealth of the Northern Mar-
iana Islands, and, as may be deter-
mined by the Secretary to be feasible, 
appropriate and lawful, the Freely As-
sociated States and the Federated 
States of Micronesia. 

State Office—USDA Rural Develop-
ment offices located in each state. 

Value-Added—The incremental value 
that is realized by the producer from 
an agricultural commodity or product 
as the result of a change in its physical 
state, differentiated production or 
marketing, as demonstrated in a busi-
ness plan, or Product segregation. 
Also, the economic benefit realized 
from the production of farm or ranch- 
based renewable energy. Incremental 
value may be realized by the producer 
as a result of either an increase in 
value to buyers or the expansion of the 
overall market for the product. Exam-
ples include milling wheat into flour, 
slaughtering livestock or poultry, 
making strawberries into jam, the 
marketing of organic products, an 
identity-preserved marketing system, 
wind or hydro power produced on land 
that is farmed and collecting and con-
verting methane from animal waste to 
generate energy. Identity-preserved 
marketing systems include labeling 
that identifies how the product was 
produced and by whom. 

[69 FR 23425, Apr. 29, 2004, as amended at 79 
FR 76016, Dec. 19, 2014; 80 FR 9913, Feb. 24, 
2015] 

§ 4284.3 Appeals. 
Any appealable adverse decision 

made by the Agency may be appealed 
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in accordance with USDA appeal regu-
lations found at 7 CFR part 11 and sub-
part B of part 1900. If the Agency 
makes a determination that a decision 
is not appealable, a participant may re-
quest that it be reviewed by the Direc-
tor of the National Appeals Division. 

§ 4284.5 [Reserved] 

§ 4284.6 Applicant eligibility. 

An outstanding judgment obtained 
against an applicant by the United 
States in a Federal Court (other than 
in the United States Tax Court), which 
has been recorded, shall cause the ap-
plicant to be ineligible to receive any 
assistance until the judgment is paid in 
full or otherwise satisfied. RBS grant 
funds may not be used to satisfy the 
judgment. 

§ 4284.7 Electronic submission. 

Applicants and grant awardees are 
encouraged, but not required, to sub-
mit applications and reports in elec-
tronic form as prescribed in requests 
for proposals issued by USDA and in 
the applicable grant agreements. 

§ 4284.8 Grant approval and obligation 
of funds. 

The following statement will be en-
tered in the comment section of the 
Request for Obligation of Funds, which 
must be signed by the grantee: 

The grantee certifies that it is in 
compliance with and will continue to 
comply with all applicable laws, regu-
lations, Executive Orders and other 
generally applicable requirements, in-
cluding those contained in the applica-
ble 7 CFR part 4284 and the Grants and 
Agreements Departmental Regulations 
as currently codified in 2 CFR parts 
400, 415, 417, 418, and 421, in effect on 
the date of grant approval, and the ap-
proved Letter of Conditions. 

[79 FR 76017, Dec. 19, 2014] 

§ 4284.9 Grant disbursement. 

The Agency will determine, based on 
2 CFR part 200 as adopted by USDA in 
2 CFR part 400 whether disbursement of 
a grant will be by advance or reim-
bursement. 

[79 FR 76017, Dec. 19, 2014] 

§ 4284.10 Ineligible grant purposes. 

Grant funds may not be used to: 
(a) Duplicate current services or re-

place or substitute support previously 
provided. If the current service is inad-
equate, however, grant funds may be 
used to expand the level of effort or 
services beyond what is currently being 
provided; 

(b) Pay costs of preparing the appli-
cation package for funding under this 
program; 

(c) Pay costs of the project incurred 
prior to the date of grant approval; 

(d) Fund political activities; 
(e) Pay for assistance to any private 

business enterprise which does not 
have a least 51 percent ownership by 
those who are either citizens of the 
United States or reside in the United 
States after being legally admitted for 
permanent residence; 

(f) Pay any judgment or debt owed to 
the United States; 

(g) Plan, repair, rehabilitate, acquire, 
or construct a building or facility (in-
cluding a processing facility); 

(h) Purchase, rent or install Fixed 
Equipment; 

(i) Pay for the repair of privately 
owned vehicles; or 

(j) Fund research and development. 

§ 4284.11 Award requirements. 

In addition to specific grant require-
ments, all approved applicants will be 
required to do the following: 

(a) Enter into an Agency-approved 
grant agreement with RBS; 

(b) Disclose in writing any potential 
conflicts of interest and maintain writ-
ten standards of conduct covering con-
flicts of interest, including organiza-
tional conflicts of interest in accord-
ance with 2 CFR 400.2; 

(c) Use ‘‘Request for Advance or Re-
imbursement’’ to request advances or 
reimbursements, as applicable, but not 
more frequently than once a month; 

(d) Maintain a financial management 
system that is acceptable to the Agen-
cy; and 

(e) Collect and maintain data on 
race, sex and national origin of the 
beneficiaries of the project. 

[69 FR 23425, Apr. 29, 2004, as amended at 79 
FR 76017, Dec. 19, 2014] 
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§ 4284.12 Reporting requirements. 
Grantees must submit the following 

to USDA: 
(a) A ‘‘Financial Status Report’’ list-

ing expenditures according to agreed 
upon budget categories, on a semi-an-
nual basis. Reporting periods end as 
identified in the grant agreement or 
applicable program attachment. Re-
ports are due 30 days after the report-
ing period ends. Failure to submit the 
required reports within the specified 
time frame is considered cause for sus-
pension or termination of the grant. 

(b) Semi-annual performance reports 
that compare accomplishments to the 
objectives stated in the proposal. Iden-
tify all tasks completed to date and 
provide documentation supporting the 
reported results. If the original sched-
ule provided in the work plan is not 
being met, the report should discuss 
the problems or delays that may affect 
completion of the project. Objectives 
for the next reporting period should be 
listed. Compliance with any special 
condition on the use of award funds 
should be discussed. Reports are due as 
provided in paragraph (a) of this sec-
tion. The supporting documentation 
for completed tasks include, but are 
not limited to, feasibility studies, mar-
keting plans, business plans, articles of 
incorporation and bylaws and an ac-
counting of how working capital funds 
were spent. 

(c) Final project performance re-
ports, inclusive of supporting docu-
mentation. The final performance re-
port is due within 30 days of the com-
pletion of the project. 

[69 FR 23425, Apr. 29, 2004, as amended at 79 
FR 76017, Dec. 19, 2014] 

§ 4284.13 Confidentiality of reports. 
All reports submitted to the Agency 

will be held in confidence to the extent 
permitted by law. 

§ 4284.14 Grant servicing. 
Grants will be serviced in accordance 

with 7 CFR part 1951, subparts E and O 
and the Departmental Grants and 
Agreements Regulations as currently 
codified in 2 CFR parts 400, 415, 417, 418, 
and 421. The only exception is that the 
delegation of post-award servicing does 
not require the prior approval of the 

Administrator. Grantees will permit 
periodic inspection of the program op-
erations by a representative of the 
Agency. All non-confidential informa-
tion resulting from the Grantee’s ac-
tivities shall be made available to the 
general public on an equal basis. 

[79 FR 76017, Dec. 19, 2014] 

§ 4284.15 Performance reviews. 
(a) USDA will incorporate perform-

ance criteria in grant award docu-
mentation and will regularly evaluate 
the progress and performance of grant 
awardees. 

(b) USDA may elect to suspend or 
terminate a grant in all or part, or 
funding of a particular workplan activ-
ity, but nevertheless fund the remain-
der of a request for an advance or reim-
bursement, as applicable, where USDA 
has determined: 

(1) That the grantee or subrecipient 
of grant funds has demonstrated insuf-
ficient progress in complying with the 
terms of the grant agreement; 

(2) There is reason to believe that 
other sources of joint funding have not 
been or will not be forthcoming on a 
timely basis; or 

(3) Such other cause as USDA identi-
fies in writing to the grantee (includ-
ing but not limited to the use of Fed-
eral grant funds for ineligible pur-
poses). 

§ 4284.16 Other considerations. 
(a) Environmental requirements. Grants 

made under this subpart must comply 
with 7 CFR part 1970. Applications for 
technical assistance or planning 
projects are generally excluded from 
the environmental review process by 
§ 1970.53, provided the assistance is not 
related to the development of a specific 
site. Applicants for grant funds must 
consider and document within their 
plans the important environmental fac-
tors within the planning area and the 
potential environmental impacts of the 
plan on the planning area, as well as 
the alternative planning strategies 
that were reviewed. 

(b) Civil rights. All grants made under 
this subpart are subject to the require-
ments of title VI of the Civil Rights 
Act of 1964, which prohibits discrimina-
tion on the basis of race, color and na-
tional origin as outlined in 7 CFR part 
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1901, subpart E. In addition, the grants 
made under this subpart are subject to 
the requirements of section 504 of the 
Rehabilitation Act of 1973, as amended, 
which prohibits discrimination on the 
basis of disability; the requirements of 
the Age Discrimination Act of 1975, 
which prohibits discrimination on the 
basis of age; and title III of the Ameri-
cans with Disabilities Act, which pro-
hibits discrimination on the basis of 
disability by private entities in places 
of public accommodations. This pro-
gram will also be administered in ac-
cordance with all other applicable civil 
rights law. 

(c) Other USDA regulations. The grant 
programs under this part are subject to 
the provisions of the following regula-
tions, as applicable: 

(1) 2 CFR part 400, Uniform Adminis-
trative Requirements, Cost Principles, 
and Audit Requirements for Federal 
Awards; 

(2) 2 CFR part 415, General Program 
Administrative Regulations; 

(3) 2 CFR part 417, Nonprocurement 
Debarment and Suspension; 

(4) 2 CFR part 418, New Restrictions 
on Lobbying; and 

(5) 2 CFR part 421, Requirements for 
Drug-Free Workplace (Financial As-
sistance). 

[69 FR 23425, Apr. 29, 2004, as amended at 79 
FR 76017, Dec. 19, 2014; 81 FR 11053, Mar. 2, 
2016] 

§ 4284.17 Member delegate clause. 

No Member of Congress shall be ad-
mitted to any share or part of a grant 
program or any benefit that may arise 
there from, but this provision shall not 
be construed to bar as a contractor 
under a grant a publicly held corpora-
tion whose ownership might include a 
Member of Congress. 

§ 4284.18 Audit requirements. 

Grantees must comply with the audit 
requirements of 2 CFR part 200 as 
adopted by USDA in 2 CFR part 400. 
The audit requirements apply to the 
years in which grant funds are received 
and years in which work is accom-
plished using grant funds. 

[79 FR 76017, Dec. 19, 2014] 

§ 4284.19 Programmatic changes. 

The Grantee shall obtain prior ap-
proval for any change to the scope or 
objectives of the approved project. 
Failure to obtain prior approval of 
changes to the scope of work or budget 
may result in suspension, termination 
and recovery of grant funds. 

§§ 4284.20–4284.99 [Reserved] 

§ 4284.100 OMB control number. 
The information collection require-

ments contained in this regulation 
have been approved by the Office of 
Management and Budget (OMB) and 
have been assigned OMB control num-
ber 0570–0045. 

Subparts B–E [Reserved] 

Subpart F—Rural Cooperative 
Development Grants 

SOURCE: 69 FR 23428, Apr. 29, 2004, unless 
otherwise noted. 

§ 4284.501 Purpose. 
This subpart outlines the Agency’s 

polices and procedures for making 
grants for cooperative development in 
rural areas. 

§ 4284.502 Policy. 
Rural cooperative development 

grants will be used to facilitate the 
creation or retention of jobs in rural 
areas through the development of new 
rural cooperatives, Value-Added proc-
essing and rural businesses. 

§ 4284.503 Program administration. 
The rural cooperative development 

grant program is administered by Co-
operative Services within the Agency. 

§ 4284.504 Definitions. 
Center—The entity established or op-

erated by the grantee for rural cooper-
ative development. It may or may not 
be an independent legal entity separate 
from the grantee. 

Cooperative development—The startup, 
expansion or operational improvement 
of a cooperative to promote develop-
ment in rural areas of services and 
products, processes that can be used in 
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the marketing of products, or enter-
prises that create Value-Added to farm 
products through processing or mar-
keting activities. Development activi-
ties may include, but are not limited 
to, technical assistance, research serv-
ices, educational services and advisory 
services. Operational improvement in-
cludes making the cooperative more ef-
ficient or better managed. 

1994 Institution—means a college iden-
tified as such for purposes of the Eq-
uity in Educational Land-Grant Status 
Act of 1994 (7 U.S.C. 301 note). Contact 
the Agency for a list of currently eligi-
ble colleges. 

Project—A planned undertaking by a 
Center that utilizes the funds provided 
to it to promote economic development 
in rural areas through the creation and 
enhancement of cooperatives. 

§§ 4284.505–4284.506 [Reserved] 

§ 4284.507 Eligibility for grant assist-
ance. 

Grants may be made to Nonprofit 
corporations and institutions of higher 
education. Grants may not be made to 
Public bodies. 

§ 4284.508 Use of grant funds. 

Grant funds may be used to pay up to 
75 percent (95 percent where the grant-
ee is a 1994 Institution) of the cost of 
establishing and operating centers for 
rural cooperative development. Match-
ing funds contributed by the applicant 
may include a loan from another fed-
eral source. Grant funds may be used 
for, but are not limited to, providing 
the following to individuals, coopera-
tives, small businesses and other simi-
lar entities in rural areas served by the 
Center: 

(a) Applied research, feasibility, envi-
ronmental and other studies that may 
be useful for the purpose of cooperative 
development. 

(b) Collection, interpretation and dis-
semination of principles, facts, tech-
nical knowledge, or other information 
for the purpose of cooperative develop-
ment. 

(c) Providing training and instruc-
tion for the purpose of cooperative de-
velopment. 

(d) Providing loans and grants for the 
purpose of cooperative development in 
accordance with the subpart. 

(e) Providing technical assistance, 
research services and advisory services 
for the purpose of cooperative develop-
ment. 

§ 4284.509 Limitations on grants. 
Grants made pursuant to this subpart 

shall be for one year or less. 

§ 4284.510 Application processing. 
(a) Applications. USDA will solicit ap-

plications on a competitive basis by 
publication of one or more Requests for 
Proposals (RFPs). Unless otherwise 
specified in the applicable RFP, appli-
cants must file an original and one 
hard copy of the required forms and a 
proposal. 

(b) Required forms. The following 
forms must be completed, signed and 
submitted as part of the application 
package. Other forms may be required. 
This will be published in the applicable 
RFP. 

(1) ‘‘Application for Federal Assist-
ance’’ 

(2) ‘‘Budget Information—Non-Con-
struction Programs’’ 

(3) ‘‘Assurances—Non-Construction 
Programs’’ 

(c) Proposal. Each proposal must con-
tain the following elements. Additional 
elements may be published in the ap-
plicable RFP. 

(1) Title Page. 
(2) Table of Contents. 
(3) Executive Summary. A summary of 

the proposal should briefly describe the 
Center, including goals and tasks to be 
accomplished, the amount requested, 
how the work will be performed and 
whether organizational staff, consult-
ants or contractors will be used. 

(4) Eligibility. A detailed discussion 
describing how the applicant meets the 
eligibility requirements. 

(5) Proposal Narrative. The narrative 
portion of the proposal must include, 
but is not limited to, the following: 

(i) Project Title. The title of the pro-
posed project must be brief, not to ex-
ceed 75 characters, yet describe the es-
sentials of the project. 

(ii) Information Sheet. A separate one- 
page information sheet listing each of 
the evaluation criteria referenced in 
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the RFP, followed by the page numbers 
of all relevant material and docu-
mentation contained in the proposal 
that address or support the criteria. 

(iii) Goals of the Project. This section 
must include the following: 

(A) A provision that substantiates 
that the Center will effectively serve 
rural areas in the United States; 

(B) A provision that the primary ob-
jective of the Center will be to improve 
the economic condition of rural areas 
through cooperative development; 

(C) A description of the contributions 
that the proposed activities are likely 
to make to the improvement of the 
economic conditions of the rural areas 
for which the Center will provide serv-
ices. 

(D) Provisions that the Center, in 
carrying out the activities, will seek, 
where appropriate, the advice, partici-
pation, expertise, and assistance of rep-
resentatives of business, industry, edu-
cational institutions, the Federal Gov-
ernment, and State and local govern-
ments. 

(iv) Work Plan. Applicants must dis-
cuss the specific tasks to be completed 
using grant and matching funds. The 
work plan should show how customers 
will be identified, key personnel to be 
involved, and the evaluation methods 
to be used to determine the success of 
specific tasks and overall objectives of 
Center operations. The budget must 
present a breakdown of the estimated 
costs associated with cooperative de-
velopment activities as well as the op-
eration of the Center and allocate 
these costs to each of the tasks to be 
undertaken. Matching funds as well as 
grant funds must be accounted for in 
the budget. 

(v) Performance Evaluation Criteria. 
Performance criteria suggested by the 
applicant for incorporation in the 
grant award in the event the proposal 
receives grant funding under this sub-
part. These suggested criteria are not 
binding on USDA. 

(vi) Undertakings. The applicant must 
expressly undertake to do the fol-
lowing: 

(A) Take all practicable steps to de-
velop continuing sources of financial 
support for the Center, particularly 
from sources in the private sector; 

(B) Make arrangements for the ac-
tivities by the nonprofit institution op-
erating the Center to be monitored and 
evaluated; and 

(C) Provide an accounting for the 
money received by the grantee under 
this subpart. 

(vii) Delivery of Cooperative develop-
ment assistance. The applicant must de-
scribe its previous accomplishments 
and outcomes in Cooperative develop-
ment activities and/or its potential for 
effective delivery of Cooperative devel-
opment services to rural areas. The ap-
plicant should also describe the type(s) 
of assistance to be provided, the ex-
pected impacts of that assistance, the 
sustainability of cooperative organiza-
tions receiving the assistance, and the 
transferability of its Cooperative de-
velopment strategy and focus to other 
areas of the U.S. 

(viii) Qualifications of Personnel. Ap-
plicants must describe the qualifica-
tions of personnel expected to perform 
key center tasks, and whether these 
personnel are to be full/part-time Cen-
ter employees or contract personnel. 
Those personnel having a track record 
of positive solutions for complex coop-
erative development or marketing 
problems, or those with a record of 
conducting feasibility studies that 
later proved to be accurate, business 
planning, marketing analysis, or other 
activities relevant to the Center’s suc-
cess should be highlighted. 

(ix) Support and commitments. Appli-
cants must describe the level of sup-
port and commitment in the commu-
nity for the proposed Center and the 
services it would provide. Plans for co-
ordinating with other developmental 
organizations in the proposed service 
area, or with state and local govern-
ment institutions should be included. 
Letters supporting cooperation and co-
ordination from potential local cus-
tomers should be provided. 

(x) Future support. Applicants should 
describe their vision for Center oper-
ations beyond the first year, including 
issues such as sources and uses of alter-
native funding; reliance on Federal, 
state, and local grants; and the use of 
in-house personnel for providing serv-
ices versus contracting out for that ex-
pertise. To the extent possible, appli-
cants should document future funding 
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sources that will help achieve long- 
term sustainability of the Center. 

(xi) Evaluation criteria. Each of the 
evaluation criteria referenced in the 
RFP must be specifically and individ-
ually addressed in narrative form. 

(6) Verification of Matching Funds. Ap-
plicants must provide a budget to sup-
port the work plan showing all sources 
and uses of funds during the project pe-
riod. Applicants will be required to 
verify matching funds, both cash and 
in-kind. Sufficient information should 
be included such that USDA can verify 
all representations. 

(7) Certification. Applicants must cer-
tify that matching funds will be avail-
able at the same time grant funds are 
anticipated to be spent and that 
matching funds will be spent in ad-
vance of grant funding, such that for 
every dollar of grant that is advanced, 
not less than an equal amount of 
match funds will have been funded 
prior to submitting the request for ad-
vance. 

§ 4284.511 Evaluation screening. 
The Agency will conduct an initial 

screening of all proposals to determine 
whether the applicant is eligible and 
whether the application is complete 
and sufficiently responsive to the re-
quirements set forth in the applicable 
RFP so as to allow for an informed re-
view. Incomplete or non-responsive ap-
plications will not be evaluated fur-
ther. Applicants may revise their appli-
cations and re-submit them prior to 
the published deadline if there is suffi-
cient time to do so. 

§ 4284.512 Evaluation process. 
(a) Applications will be evaluated by 

qualified reviewers appointed by the 
Agency. 

(b) After all proposals have been eval-
uated using the evaluation criteria and 
scored in accordance with the point al-
location specified in the applicable 
RFP, the Agency will present to the 
Administrator of RBS a list of all ap-
plications in rank order, together with 
funding level recommendations. 

§ 4284.513 Evaluation criteria and 
weights. 

Unless supplemented in a RFP, the 
criteria listed in this section will be 

used to evaluate grants under this sub-
part. Preference will be given to items 
in paragraphs (a) through (f) of this 
section. The distribution of points to 
be awarded per criterion will be identi-
fied in the applicable RFP. 

(a) Administrative capabilities. The ap-
plication will be evaluated to deter-
mine whether the subject Center has a 
track record of administering a nation-
ally coordinated, regional or state-wide 
operated project. Centers that have ca-
pable financial systems and audit con-
trols, personnel and program adminis-
tration performance measures and 
clear rules of governance will receive 
more points than those not evidencing 
this capacity. 

(b) Technical assistance and other serv-
ices. The Agency will evaluate the ap-
plicant’s demonstrated expertise in 
providing technical assistance in Rural 
areas. 

(c) Economic development. The Agency 
will evaluate the applicant’s dem-
onstrated ability to assist in the reten-
tion of businesses, facilitate the estab-
lishment of cooperatives and new coop-
erative approaches and generate em-
ployment opportunities that will im-
prove the economic conditions of rural 
areas. 

(d) Linkages. The Agency will evalu-
ate the applicant’s demonstrated abil-
ity to create horizontal linkages 
among businesses within and among 
various sectors in rural areas of the 
United States and vertical linkages to 
domestic and international markets. 

(e) Commitment. The Agency will 
evaluate the applicant’s commitment 
to providing technical assistance and 
other services to underserved and eco-
nomically distressed areas in rural 
areas of the United States. 

(f) Matching Funds. All applicants 
must demonstrate Matching Funds 
equal to at least 25 percent (5 percent 
for 1994 Institutions) of the grant 
amount requested. Applications ex-
ceeding these minimum commitment 
levels will receive more points. 

(g) Delivery. The Agency will evaluate 
whether the Center has a track record 
in providing technical assistance in 
rural areas and accomplishing effective 
outcomes in cooperative development. 
The Center’s potential for delivering 
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effective cooperative development as-
sistance, the expected effects of that 
assistance, the sustainability of coop-
erative organizations receiving the as-
sistance, and the transferability of the 
Center’s cooperative development 
strategy and focus to other States will 
also be assessed. 

(h) Work Plan/Budget. The work plan 
will be reviewed for detailed actions 
and an accompanying timetable for im-
plementing the proposal. Clear, logical, 
realistic and efficient plans will result 
in a higher score. Budgets will be re-
viewed for completeness and the qual-
ity of non Federal funding commit-
ments. 

(i) Qualifications of those Performing 
the Tasks. The application will be eval-
uated to determine if the personnel ex-
pected to perform key center tasks 
have a track record of positive solu-
tions for complex Cooperative develop-
ment or marketing problems, or a suc-
cessful record of conducting accurate 
feasibility studies, business plans, mar-
keting analysis, or other activities rel-
evant to Cooperative development cen-
ter success. 

(j) Local support. Applications will be 
reviewed for previous and expected 
local support for the Center, plans for 
coordinating with other developmental 
organizations in the proposed service 
area and coordination with state and 
local institutions. Support documenta-
tion should include recognition of rural 
values that balance employment oppor-
tunities with environmental steward-
ship and other positive rural amenities. 
Centers that demonstrate strong sup-
port from potential beneficiaries and 
formal evidence of the Center’s intent 
to coordinate with other develop-
mental organizations will receive more 
points than those not evidencing such 
support and formal intent. 

(k) Future support. Applications that 
demonstrate their vision for funding 
center operations for future years, in-
cluding diversification of funding 
sources and building in-house technical 
assistance capacity, will receive more 
points for this criterion. 

§ 4284.514 Grant closing. 

(a) Letter of Conditions. The Agency 
will notify an approved applicant in 

writing, setting out the conditions 
under which the grant will be made. 

(b) Applicant’s intent to meet condi-
tions. Upon reviewing the conditions 
and requirements in the letter of condi-
tions, the applicant must complete, 
sign and return the Agency’s ‘‘Letter of 
Intent to Meet Conditions,’’ or, if cer-
tain conditions cannot be met, the ap-
plicant may propose alternate condi-
tions to the Agency. The Agency must 
concur with any changes proposed to 
the letter of conditions by the appli-
cant before the application will be fur-
ther processed. 

(c) Grant agreement. The Agency and 
the grantee must enter into the Agen-
cy’s ‘‘Agriculture Innovation Center 
Grant Agreement’’ prior to the advance 
of funds. 

§§ 4284.515–4284.599 [Reserved] 

§ 4284.600 OMB control number. 

The reporting and recordkeeping re-
quirements contained in this regula-
tion have been approved by the Office 
of Management and Budget and have 
been assigned OMB control number 
0570–0006 in accordance with the Paper-
work Reduction Act of 1995. 

Subparts G–I [Reserved] 

Subpart J—Value-Added 
Producer Grant Program 

SOURCE: 80 FR 26799, May 8, 2015, unless 
otherwise noted. 

GENERAL 

§ 4284.901 Purpose. 

This subpart implements the Value- 
Added Agricultural Product Market 
Development grant program (Value- 
Added Producer Grants (VAPG)) ad-
ministered by the Rural Business-Coop-
erative Service whereby grants are 
made to enable viable Agricultural 
Producers (those who are prepared to 
progress to the next business level of 
planning for, or engaging in, Value- 
Added Agricultural Production) to de-
velop businesses that produce and mar-
ket Value-Added Agricultural Products 
and to create marketing opportunities 
for such businesses. The provisions of 
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this subpart constitute the entire pro-
visions applicable to this Program; the 
provisions of subpart A of this part do 
not apply to this subpart. 

§ 4284.902 Definitions. 
The following definitions apply to 

this subpart: 
Administrator. The Administrator of 

the Rural Business-Cooperative Service 
or designees or successors. 

Agency. The Rural Business-Coopera-
tive Service or successor for the pro-
grams it administers. 

Agricultural commodity. An unproc-
essed product of farms, ranches, nurs-
eries, and forests and natural and man- 
made bodies of water, that the Inde-
pendent Producer has cultivated, 
raised, or harvested with legal access 
rights. Agricultural commodities in-
clude plant and animal products and 
their by-products, such as crops, for-
estry products, hydroponics, nursery 
stock, aquaculture, meat, on-farm gen-
erated manure, and fish and seafood 
products. Agricultural commodities do 
not include horses or other animals 
raised or sold as pets, such as cats, 
dogs, and ferrets. 

Agricultural food product. Agricultural 
food products can be raw, cooked, or 
processed edible substances, beverages, 
or ingredients intended for human con-
sumption. These products cannot be 
animal feed, live animals (except for 
seafood products customarily sold and/ 
or consumed live), non-harvested 
plants, fiber, medicinal products, cos-
metics, tobacco products, or narcotics. 

Agricultural producer. (1) An indi-
vidual or entity that produces an Agri-
cultural Commodity through participa-
tion in the day-to-day labor, manage-
ment, and field operations; or that has 
the legal right to harvest an Agricul-
tural Commodity that is the subject of 
the VAPG project. 

(2) The Agency shall determine the 
Agricultural producer status of Tribes 
and Tribal entities without regard to 
day-to-day labor, management, and 
field operation and right to harvest 
status. 

Agricultural producer group. A non- 
profit membership organization that 
represents Independent Producers and 
whose mission includes working on be-
half of Independent Producers and the 

majority of whose membership and 
board of directors is comprised of Inde-
pendent Producers. The Independent 
Producers, on whose behalf the value- 
added work will be done, must be con-
firmed as eligible and identified by 
name or class. 

Applicant. The legal entity submit-
ting an application to participate in 
the competition for program funding. 
The Applicant must be legally struc-
tured to meet one of the four eligible 
Applicant types: Independent Producer, 
Agricultural Producer Group, Farmer 
or Rancher Cooperative, or Majority- 
Controlled Producer-Based Business 
Venture. 

Beginning farmer or rancher. (1) For 
the purposes of determining eligibility 
to receive priority points under 
§ 4284.924, a Beginning Farmer or 
Rancher is either: 

(i) An individual Independent Pro-
ducer (other than a Harvester) that has 
operated a Farm or Ranch for no more 
than 10 years or 

(ii) An eligible Applicant entity, 
other than a Harvester, that has an Ap-
plicant ownership or membership of 
more than 50 percent farmers or ranch-
ers each of whom have operated a Farm 
or Ranch for no more than 10 years. 

(2) For the purposes of determining 
eligibility to receive funding reserved 
for Beginning Farmers and Ranchers 
under § 4284.923, a Beginning Farmer or 
Rancher is either: 

(i) An individual Independent Pro-
ducer (other than a Harvester) that has 
operated a Farm or Ranch for no more 
than 10 years or 

(ii) An eligible Applicant entity, 
other than a Harvester, that has an Ap-
plicant ownership or membership com-
prised entirely of (i.e., 100 percent) 
farmers or ranchers that have operated 
a Farm or Ranch for no more than 10 
years. 

Business plan. A formal statement of 
a set of business goals, the reasons why 
they are believed attainable, and the 
plan for reaching those goals, including 
Pro Forma Financial Statements ap-
propriate to the term and scope of the 
Project and sufficient to evidence the 
viability of the Venture. It may also 
contain background information about 
the organization or team attempting to 
reach those goals. 
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Change in physical state. An irrevers-
ible processing activity that alters the 
raw Agricultural Commodity into a 
marketable Value-Added Agricultural 
Product. This processing activity must 
be something other than a post-harvest 
process that primarily acts to preserve 
the commodity for later sale. Examples 
of eligible Value-Added Agricultural 
Products in this category include, but 
are not limited to, fish fillets, diced to-
matoes, bio-diesel fuel, cheese, jam, 
and wool rugs. Examples of ineligible 
products include, but are not limited 
to, pressure-ripened produce; raw bot-
tled milk; container grown trees; 
young plants, seedlings or plugs; and 
cut flowers. 

Conflict of interest. A situation in 
which a person or entity has competing 
personal, professional, or financial in-
terests that make it difficult for the 
person or business to act impartially. 
Regarding use of both grant and 
Matching Funds, Federal procurement 
standards apply to the use of grant 
funds for purchases and hires, and pro-
hibit transactions that involve a real 
or apparent Conflict of Interest for 
owners, employees, officers, agents, or 
their Immediate Family members hav-
ing a financial or other interest in the 
outcome of the Project; or that restrict 
open and free competition for unre-
strained trade. Specifically, grant and 
Matching Funds may not be used to 
support costs for services or goods 
going to, or coming from, a person or 
entity with a real or apparent Conflict 
of Interest, including, but not limited 
to, owner(s) and their Immediate Fam-
ily members. See § 4284.925(a) and (b) 
for limited exceptions to this defini-
tion and practice for VAPG. 

Departmental regulations. The regula-
tions of the Department of Agri-
culture’s Office of Chief Financial Offi-
cer (or successor office) as codified in 2 
CFR parts 200 and 400 and any suc-
cessor regulations to these parts. 

Emerging market. A new or devel-
oping, geographic or demographic mar-
ket that is new to the Applicant or the 
Applicant’s product. To qualify as new, 
the Applicant cannot have supplied 
this product, geographic, or demo-
graphic market for more than two 
years at time of application submis-
sion. 

Family farm. A Farm (or Ranch) that 
produces agricultural commodities for 
sale in sufficient quantity to be recog-
nized as a farm and not a rural resi-
dence; whose owners are primarily re-
sponsible for daily physical labor and 
strategic management; whose hired 
help only supplements family labor; 
and, whose owners are related by blood 
or marriage or are Immediate Family. 

Farm or ranch. Any place from which 
$1,000 or more of agricultural products 
were raised and sold or would have 
been raised and sold during the pre-
vious year, but for an event beyond the 
control of the farmer or rancher. 

Farm- or Ranch-based renewable en-
ergy. An Agricultural Commodity that 
is used to generate renewable energy 
on a Farm or Ranch owned or leased by 
the Independent Producer Applicant 
that produces the Agricultural Com-
modity, such that the generated renew-
able energy, is utilized in such a way 
that the applicant can demonstrate ex-
panded customer base and increased 
revenues returning to the producers of 
the agricultural commodity as a result 
of the project. On-farm generation of 
energy from wind, solar, geothermal or 
hydro sources is not eligible for this 
program. 

Farmer or rancher cooperative. A busi-
ness owned and controlled by Inde-
pendent Producers that is incor-
porated, or otherwise identified by the 
state in which it operates, as a coop-
eratively operated business. The Inde-
pendent Producers, on whose behalf the 
value-added work will be done, must be 
confirmed as eligible and identified by 
name or class. 

Feasibility study. An analysis of the 
economic, market, technical, financial, 
and management capabilities of a pro-
posed Project or business in terms of 
the Project’s expectation for success. 

Fiscal year. The Federal government’s 
fiscal year. 

Harvester. An Independent Producer 
of an Agricultural Commodity that is 
an individual or entity that can docu-
ment that it has a legal right to access 
and harvest the majority of a primary 
Agricultural Commodity that will be 
used for the Value-Added Agricultural 
Product. Individuals and entities that 
merely glean, gather, or collect resid-
ual commodities that result from an 
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initial harvesting or production of a 
primary Agricultural Commodity are 
not considered Harvesters and are not 
eligible for this program. 

Immediate family. Individuals who are 
closely related by blood, marriage, or 
adoption, or live within the same 
household, such as a spouse, domestic 
partner, parent, child, brother, sister, 
aunt, uncle, grandparent, grandchild, 
niece, or nephew. 

Independent Producer. (1) Individual 
Agricultural Producers or entities that 
are solely owned and controlled by Ag-
ricultural Producers. Independent Pro-
ducers must produce and own more 
than 50 percent of the Agricultural 
Commodity to which value will be 
added as the subject of the Project pro-
posal. Independent Producers must 
maintain ownership of the Agricultural 
Commodity or product from its raw 
state through the production and mar-
keting of the Value-Added Agricultural 
Product. Producers who produce the 
Agricultural Commodity under con-
tract for another entity, but do not 
own the Agricultural Commodity or 
Value-Added Agricultural Product pro-
duced, are not considered Independent 
Producers. Entities that contract out 
the production of an Agricultural Com-
modity are not considered Independent 
Producers. Independent Producer enti-
ties must confirm their owner members 
as eligible and must identify them by 
name or class. 

(2) A Steering Committee must apply 
as an Independent Producer and form a 
program-eligible legal entity prior to 
execution of the grant agreement by 
the Agency. The Steering Committee 
and entity subsequently formed must 
meet all other program eligibility re-
quirements. 

(3) A Harvester must apply as an 
Independent Producer because har-
vester operations do not meet the defi-
nition requirements for a Farm or 
Ranch. Harvester applicants are there-
fore not eligible to receive Reserved 
Funds and/or Priority Points for a Be-
ginning Farmer or Rancher, Socially- 
Disadvantaged Farmer or Rancher, op-
erator of a Small- or Medium-sized 
farm or ranch that is structured as a 
Family Farm, or a Farmer or Rancher 
Cooperative, but may request Reserved 

Funds and/or Priority Points for quali-
fied Mid-Tier Value Chain projects. 

(4) The Agency shall determine the 
Independent Producer status of Tribes 
or Tribal entities without regard to 
ownership of the commodity to which 
value will be added so long as the tribal 
member participant, tribal entity and/ 
or Tribe own and control at least 50 
percent of the raw commodity nec-
essary for the project, per the defini-
tion of Independent Producer in 
§ 4284.902. 

Local or regional supply network. An 
interconnected group of individuals 
and/or entities through which agricul-
tural based products move from pro-
duction through consumption in a local 
or regional area of the United States. 
Examples of participants in a supply 
network may include Agricultural Pro-
ducers, aggregators, processors, dis-
tributors, wholesalers, retailers, con-
sumers, and entities that organize or 
provide facilitation services and tech-
nical assistance for development of 
such networks. 

Locally-produced Agricultural Food 
Product. Any Agricultural Food Prod-
uct, as defined in this subpart, that is 
raised, produced, and distributed in: 

(1) The locality or region in which 
the final product is marketed, so that 
the total distance that the product is 
transported is less than 400 miles from 
the origin of the product; or 

(2) The State in which the product is 
produced. 

Majority-controlled producer-based 
business venture. An entity (except 
Farmer or Rancher Cooperatives) in 
which more than 50 percent of the fi-
nancial ownership and voting control is 
held by Independent Producers. Inde-
pendent Producer members must be 
confirmed as eligible and must be iden-
tified by name or class, along with 
their percentage of ownership. 

Marketing plan. A plan for the project 
that identifies a market window, po-
tential buyers, a description of the dis-
tribution system and possible pro-
motional campaigns. 

Matching funds. A cost-sharing con-
tribution to the project via confirmed 
cash or funding commitments from eli-
gible sources without a real or appar-
ent Conflict of Interest, that are used 
for eligible project purposes during the 
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grant funding period. Matching Funds 
must be at least equal to the grant 
amount, and combined grant and 
Matching Funds must equal 100 percent 
of the Total Project Costs. All Match-
ing Funds must be provided for in the 
approved budget, must be necessary 
and reasonable for accomplishment of 
project or program objectives and can 
be verified by authentic documentation 
from the source as part of the applica-
tion. Matching Funds must be provided 
in the form of confirmed Applicant 
cash, loan, or line of credit, or provided 
in the form of a confirmed Applicant or 
family member in-kind contribution 
that meets the requirements and limi-
tations in § 4284.925(a) and (b); or con-
firmed third-party cash or eligible 
third-party in-kind contribution; or 
confirmed non-federal grant sources 
(unless otherwise provided by law). 
Matching funds cannot be paid by the 
Federal Government under another 
Federal award and are not included as 
contributions for any other Federal 
Award. See examples of ineligible 
Matching Funds and Matching Funds 
verification requirements in §§ 4284.926 
and 4284.931. 

Medium-sized farm or ranch. A Farm 
or Ranch that is structured as a Fam-
ily Farm that has averaged $500,001 to 
$1,000,000 in annual gross sales of agri-
cultural commodities in the previous 
three years. 

Mid-tier value chain. Local and re-
gional supply networks that link Inde-
pendent Producers with businesses, co-
operatives, or consumers that market 
Value-Added Agricultural Products in 
a manner that: 

(1) Targets and strengthens the prof-
itability and competitiveness of Small- 
and Medium-sized Farms or Ranches 
that are structured as a Family Farm; 
and 

(2) Obtains agreement from an eligi-
ble Agricultural Producer Group, 
Farmer or Rancher Cooperative, or Ma-
jority-Controlled Producer-Based Busi-
ness Venture that is engaged in the 
value chain on a marketing strategy. 

(3) For Mid-tier Value Chain projects, 
the Agency recognizes that, in a supply 
chain network, a variety of raw Agri-
cultural Commodity and Value-Added 
Agricultural Product ownership and 
transfer arrangements may be nec-

essary. Consequently, Applicant owner-
ship of the raw Agricultural Com-
modity and Value-Added Agricultural 
Product from raw through value-added 
stages is not necessarily required, as 
long as the Mid-tier Value Chain appli-
cation can demonstrate an increase in 
customer base and an increase in rev-
enue returns to the Applicant pro-
ducers supplying the majority of the 
raw Agricultural Commodity for the 
project. 

Planning grant. A grant to facilitate 
the development of a defined program 
of economic planning activities to de-
termine the viability of a potential 
value-added Venture, and specifically 
for the purpose of paying for con-
ducting and developing a Feasibility 
Study, Business Plan, and/or Mar-
keting Plan associated with the proc-
essing and/or marketing of a Value- 
Added Agricultural Product. 

Produced in a manner that enhances 
the value of the Agricultural Commodity. 
The use of a recognizably coherent set 
of agricultural production practices in 
the growing or raising of the raw com-
modity, such that a differentiated mar-
ket identity is created for the resulting 
product. Examples of eligible products 
in this category include, but are not 
limited to, sustainably grown apples, 
eggs produced from free-range chick-
ens, or organically grown carrots. 

Physical segregation. Separating an 
Agricultural Commodity or product on 
the same farm from other varieties of 
the same commodity or product on the 
same farm during production and har-
vesting, with assurance of continued 
separation from similar commodities 
during processing and marketing in a 
manner that results in the enhance-
ment of the value of the separated 
commodity or product. An example of a 
segregated product is non-GMO corn 
separated from GMO corn. 

Pro forma financial statement. A finan-
cial statement that projects the future 
financial position of a company. The 
statement is part of the Business Plan 
and includes an explanation of all as-
sumptions, such as input prices, fin-
ished product prices, and other eco-
nomic factors used to generate the fi-
nancial statements. The statement 
must include projections for a min-
imum of three years in the form of 
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cash flow statements, income state-
ments, and balance sheets. 

Project. All of the eligible activities 
to be funded by the grant under this 
subpart and Matching Funds. 

Qualified consultant. An independent, 
third-party, without a Conflict of In-
terest, possessing the knowledge, ex-
pertise, and experience to perform the 
specific task required in an efficient, 
effective, and authoritative manner. 

Rural Development. A mission area of 
the Under Secretary for Rural Develop-
ment within the U.S. Department of 
Agriculture (USDA), which includes 
Rural Housing Service, Rural Utilities 
Service, and Rural Business-Coopera-
tive Service and their successors. 

Small-sized farm or ranch. A Farm or 
Ranch that is structured as a Family 
Farm that has averaged $500,000 or less 
in annual gross sales of agricultural 
products in the previous three years. 

Socially-disadvantaged farmer or ranch-
er. This term has the meaning given in 
section 355(e) of the Consolidated Farm 
and Rural Development Act (7 U.S.C. 
2003(e)): Socially-Disadvantaged Farm-
er or Rancher means a farmer or ranch-
er who is a member of a ‘‘Socially-Dis-
advantaged Group.’’ 

(1) For the purposes of determining 
eligibility to receive priority points 
under § 4284.924, if there are multiple 
farmer or rancher owners of the Appli-
cant organization, more than 50 per-
cent of the ownership must be held by 
members of a Socially-Disadvantaged 
Group. 

(2) For the purposes of determining 
eligibility to received funding reserved 
for Socially-Disadvantaged Farmers 
and Ranchers under § 4284.923, if there 
are multiple farmer or rancher owners 
of the Applicant organization, all farm-
er and rancher owners (i.e., 100 percent) 
must be members of a Socially-Dis-
advantaged Group. 

Socially-Disadvantaged group. A group 
whose members have been subjected to 
racial, ethnic, or gender prejudice be-
cause of their identity as members of a 
group without regard to their indi-
vidual qualities. 

State. Any of the 50 States of the 
United States, the Commonwealth of 
Puerto Rico, the U.S. Virgin Islands, 
Guam, American Samoa, the Common-
wealth of the Northern Mariana Is-

lands, the Republic of Palau, the Fed-
erated States of Micronesia, and the 
Republic of the Marshall Islands. 

State office. USDA Rural Develop-
ment offices located in each State. 

Steering committee. An unincorporated 
group comprised wholly of specifically 
identified Independent Producers in 
the process of organizing one of the 
four program eligible entity types 
(Independent Producer, Agricultural 
Producer Group, Farmer or Rancher 
Cooperative or Majority-Controlled 
Producer-Based Business Venture. 

Total project cost. The sum of all 
grant and Matching Funds in the 
project budget that reflects the eligible 
project tasks associated with the work 
plan. 

Value-added agricultural product. Any 
Agricultural Commodity produced in 
the U.S. (including the Republic of 
Palau, the Federated States of Micro-
nesia, the Republic of the Marshall Is-
lands, or American Samoa), that meets 
the requirements specified in para-
graphs (1) and (2) of this definition. 

(1) The Agricultural Commodity 
must meet one of the following five 
value-added methodologies: 

(i) Has undergone a Change in Phys-
ical State; 

(ii) Was Produced in a Manner that 
Enhances the Value of the Agricultural 
Commodity; 

(iii) Is Physically Segregated in a 
manner that results in the enhance-
ment of the value of the Agricultural 
Commodity; 

(iv) Is a source of Farm- or Ranch- 
based Renewable Energy, including E– 
85 fuel; or 

(v) Is aggregated and marketed as a 
Locally-Produced Agricultural Food 
Product. 

(2) As a result of the Change in Phys-
ical State or the manner in which the 
Agricultural Commodity was produced, 
marketed, or segregated: 

(i) The customer base for the Agricul-
tural Commodity is expanded and 

(ii) A greater portion of the revenue 
derived from the marketing, proc-
essing, or physical segregation of the 
Agricultural Commodity is available to 
the producer of the commodity. 

Venture. The business and its value- 
added undertakings, including the 
project and other related activities. 
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Veteran farmer or rancher. A farmer or 
rancher who has served in the Armed 
Forces, as defined in section 101(10) of 
title 38 United States Code, and who ei-
ther has not operated a Farm or Ranch 
or has operated a Farm or Ranch for 
not more than 10 years. 

(1) For the purposes of determining 
eligibility to receive priority points 
under § 4284.924, a Veteran Farmer or 
Rancher is either: 

(i) An individual Independent Pro-
ducer (other than a Harvester) that has 
either never operated a Farm or Ranch 
or has operated a Farm or Ranch for no 
more than 10 years or 

(ii) An eligible Applicant entity, 
other than a Harvester, that has an Ap-
plicant ownership or membership of 
more than 50 percent Veteran Farmers 
or Ranchers each of whom have either 
never operated a Farm or Ranch or op-
erated a Farm or Ranch for no more 
than 10 years. 

(2) [Reserved] 
Working capital grant. A grant to pro-

vide funds to operate a value-added 
project, specifically to pay the eligible 
project expenses related to the proc-
essing and/or marketing of the Value- 
Added Agricultural Product that are 
eligible uses of grant funds. 

§ 4284.903 Review or appeal rights. 

A person may seek a review of an 
Agency decision under this subpart 
from the appropriate Agency official 
that oversees the program in question 
or appeal to the National Appeals Divi-
sion in accordance with 7 CFR part 11. 

§ 4284.904 Exception authority. 

Except as specified in paragraphs (a) 
and (b) of this section, the Adminis-
trator may make exceptions to any re-
quirement or provision of this subpart, 
if such exception is necessary to imple-
ment the intent of the authorizing 
statute in a time of national emer-
gency or in accordance with a Presi-
dentially-declared disaster, or, on a 
case-by-case basis, when such an excep-
tion is in the best financial interests of 
the Federal Government and is other-
wise not in conflict with applicable 
laws. 

(a) Applicant eligibility. No exception 
to Applicant eligibility can be made. 

(b) Project eligibility. No exception to 
project eligibility can be made. 

§ 4284.905 Nondiscrimination and com-
pliance with other Federal laws. 

(a) Other Federal laws. Applicants 
must comply with other applicable 
Federal laws, including the Equal Em-
ployment Opportunities Act of 1972, the 
Americans with 

Disabilities Act, the Equal Credit Op-
portunity Act, Title VI of the Civil 
Rights Act of 1964, Section 504 of the 
Rehabilitation Act of 1973, the Age Dis-
crimination Act of 1975, and 7 CFR part 
1901, subpart E. 

(b) Nondiscrimination. The U.S. De-
partment of Agriculture (USDA) pro-
hibits discrimination in all its pro-
grams and activities on the basis of 
race, color, national origin, age, dis-
ability, and where applicable, sex, mar-
ital status, familial status, parental 
status, religion, sexual orientation, ge-
netic information, political beliefs, re-
prisal, or because all or part of an indi-
vidual’s income is derived from any 
public assistance program. (Not all pro-
hibited bases apply to all programs.) 
Persons with disabilities who require 
alternative means for communication 
of program information (Braille, large 
print, audiotape, etc.) should contact 
USDA’s TARGET Center at (202) 720– 
2600 (voice and TDD). Any Applicant 
that believes it has been discriminated 
against as a result of applying for 
funds under this program should con-
tact: USDA, Director, Office of Adju-
dication and Compliance, 1400 Inde-
pendence Avenue SW., Washington, DC 
20250–9410, or call (800) 795–3272 (voice) 
or (202) 720–6382 (TDD) for information 
and instructions regarding the filing of 
a Civil Rights complaint. USDA is an 
equal opportunity provider, employer, 
and lender. 

(c) Civil rights compliance. Recipients 
of grants must comply with Title VI of 
the Civil Rights Act of 1964, and Sec-
tion 504 of the Rehabilitation Act of 
1973. This includes collection and main-
tenance of data on the basis of race, 
sex and national origin of the recipi-
ent’s membership/ownership and em-
ployees. These data must be available 
to conduct compliance reviews in ac-
cordance with 7 CFR part 1901, subpart 
E. For grants, compliance reviews will 
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be conducted after the grantee signs 
the applicable Assurance Agreement, 
and after the last disbursement of 
grant funds have been made and the fa-
cility or program has been in full oper-
ations for 90 days. 

(d) Executive Order 12898. When a 
project is proposed and financial assist-
ance is requested, the Agency will con-
duct a Civil Rights Impact Analysis 
(CRIA) with regards to environmental 
justice. Civil Rights certification must 
be done prior to grant approval, obliga-
tion of funds, or other commitments of 
Agency resources, including issuance of 
a Letter of Conditions, whichever oc-
curs first. 

§ 4284.906 State laws, local laws, regu-
latory commission regulations. 

If there are conflicts between this 
subpart and State or local laws or reg-
ulatory commission regulations, the 
provisions of this subpart will control. 

§ 4284.907 Environmental require-
ments. 

Grants made under this subpart must 
comply with 7 CFR part 1970. Applica-
tions for both Planning and Working 
Capital grants are generally excluded 
from the environmental review process 
by § 1970.53. 

[81 FR 11053, Mar. 2, 2016] 

§ 4284.908 Compliance with other reg-
ulations. 

(a) Departmental regulations. Appli-
cants must comply with all applicable 
Departmental regulations and Office of 
Management and Budget regulations 
concerning grants in 2 CFR chapter IV. 

(b) Cost principles. Applicants must 
comply with the cost principles found 
in 2 CFR parts 200, subpart E, 2 CFR 
part 400, and in 48 CFR subpart 31.2. 

(c) Definitions. If a term is defined 
differently in the Departmental Regu-
lations, 2 CFR parts 200 through 400 or 
48 CFR subpart 31.2 and in this subpart, 
such term shall have the meaning as 
found in this subpart. 

§ 4284.909 Forms, regulations, and in-
structions. 

Copies of all forms, regulations, in-
structions, and other materials related 
to the program referenced in this sub-
part may be obtained through the 

Agency’s Web site and at any Rural De-
velopment office. 

§§ 4284.910–4284.914 [Reserved] 

FUNDING AND PROGRAMMATIC CHANGE 
NOTIFICATIONS 

§ 4284.915 Notifications. 
In implementing this subpart, the 

Agency will issue public notifications 
addressing funding and programmatic 
changes, as specified in paragraphs (a) 
and (b) of this section, respectively. 
The methods that the Agency will use 
in making these notifications is speci-
fied in paragraph (c) of this section, 
and the timing of these notifications is 
specified in paragraph (d) of this sec-
tion. 

(a) Funding and simplified applications. 
The Agency will issue notifications 
concerning: 

(1) The funding level, the minimum 
and maximum grant amounts, and any 
additional funding information as de-
termined by the Agency; and 

(2) The contents of simplified appli-
cations, as provided for in § 4284.932. 

(b) Programmatic changes. The Agency 
will issue notifications of any pro-
grammatic changes specified in para-
graphs (b)(1) through (4) of this section. 

(1) Priority categories to be used for 
awarding Administrator or State Di-
rector points, which may include any 
of the following: 

(i) Unserved or underserved areas. 
(ii) Geographic diversity. 
(iii) Emergency conditions. 
(iv) Priority mission area plans, 

goals, and objectives. 
(2) Additional reports that are gen-

erally applicable across projects within 
a program associated with the moni-
toring of and reporting on project per-
formance. 

(3) Any application filing instruc-
tions specified in § 4284.933. 

(c) Notification methods. The Agency 
will issue the information specified in 
paragraphs (a) and (b) of this section in 
one or more FEDERAL REGISTER no-
tices. If a funding level is not known at 
the time of notification, it will be post-
ed to the program Web site once an ap-
propriation is enacted. In addition, all 
information will be available at any 
Rural Development office. 
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(d) Timing. The Agency will issue no-
tices under this section as follows: 

(1) The Agency will make the infor-
mation specified in paragraph (a) of 
this section available each Fiscal Year. 

(2) The Agency will make the infor-
mation specified in paragraph (b)(1) of 
this section available at least 60 days 
prior to the application deadline, as ap-
plicable. 

(3) The Agency will make the infor-
mation specified in paragraphs (b)(2) 
through (4) of this section available on 
an as needed basis. 

§§ 4284.916–4284.919 [Reserved] 

ELIGIBILITY 

§ 4284.920 Applicant eligibility. 
To be eligible for a grant under this 

subpart, an Applicant must dem-
onstrate that they meet the require-
ments specified in paragraphs (a) 
through (d) of this section, as applica-
ble, and are subject to the limitations 
specified in paragraphs (e) and (f) of 
this section. 

(a) Type of Applicant. The Applicant, 
including any Federally-recognized 
Tribes and tribal entities (Rural Devel-
opment State Offices and posted appli-
cation guidelines will provide addi-
tional information on Tribal eligi-
bility), must demonstrate that they 
meet all definition requirements for 
one of the following Applicant types: 

(1) An Independent Producer; 
(2) An Agricultural Producer Group; 
(3) A Farmer or Rancher Cooperative; 

or 
(4) A Majority-Controlled Producer- 

Based Business Venture. 
(b) Emerging market. An applicant 

that is an agricultural producer group, 
a farmer or rancher cooperative, or a 
majority-controlled producer-based 
business venture must demonstrate 
that they are entering into an emerg-
ing market as a result of the proposed 
project. 

(c) Citizenship. (1) Individual Appli-
cants must certify that they: 

(i) Are citizens or nationals of the 
United States (U.S.), the Republic of 
Palau, the Federated States of Micro-
nesia, the Republic of the Marshall Is-
lands, or American Samoa; or 

(ii) Reside in the U.S. after legal ad-
mittance for permanent residence. 

(2) Entities other than individuals 
must certify that they are more than 
50 percent owned by individuals who 
are either citizens as identified under 
paragraph (c)(1)(i) of this section or le-
gally admitted permanent residents re-
siding in the U.S. 

(d) Legal authority and responsibility. 
Each Applicant must demonstrate that 
they have, or can obtain, the legal au-
thority necessary to carry out the pur-
pose of the grant, and they must evi-
dence good standing from the appro-
priate State agency or equivalent. 

(e) Multiple grant eligibility. An Appli-
cant may submit only one application 
in response to a solicitation, and must 
explicitly direct that it compete in ei-
ther the general funds competition or 
in one of the named reserved funds 
competitions. Multiple applications 
from separate entities with identical or 
greater than 75 percent common owner-
ship, or from a parent, subsidiary or af-
filiated organization (with ‘‘affili-
ation’’ defined by Small Business Ad-
ministration regulation 13 CFR 121.103, 
or successor regulation) are not per-
mitted. Further, Applicants who have 
already received a Planning Grant for 
the proposed project cannot receive an-
other Planning Grant for the same 
project. Applicants who have already 
received a Working Capital Grant for 
the proposed project cannot receive 
any additional grants for that project. 

(f) Active VAPG grant. If an Applicant 
has an active value-added grant at the 
time of a subsequent application, the 
currently active grant must be closed 
out within 90 days of the application 
submission deadline for the subsequent 
competition, as published in the annual 
solicitation. 

§ 4284.921 Ineligible Applicants. 
(a) Consistent with the Departmental 

Regulations, an Applicant is ineligible 
if the Applicant is debarred or sus-
pended or is otherwise excluded from, 
or ineligible for participation in, Fed-
eral assistance programs under Execu-
tive Order 12549, ‘‘Debarment and Sus-
pension.’’ 

(b) An Applicant will be considered 
ineligible for a grant due to an out-
standing judgment obtained by the 
U.S. in a Federal Court (other than 
U.S. Tax Court), is delinquent on the 
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payment of Federal income taxes, or is 
delinquent on Federal debt. 

§ 4284.922 Project eligibility. 
To be eligible for a VAPG grant, the 

application must demonstrate that the 
project meets the requirements speci-
fied in paragraphs (a) through (c) of 
this section, as applicable. 

(a) Product eligibility. Each product 
that is the subject of the proposed 
project must meet the definition of a 
Value-Added Agricultural Product 

(b) Purpose eligibility. (1) The grant 
funds requested must not exceed any 
maximum amounts specified in the an-
nual solicitation for Planning and 
Working Capital Grant requests, per 
§ 4284.915. 

(2) The Matching Funds required for 
the project budget must be eligible and 
without a real or apparent Conflict of 
Interest, available during the project 
period, and source verified in the appli-
cation. 

(3) The proposed project must be lim-
ited to eligible planning or working 
capital activities as defined at 
§ 4284.925, as applicable, with eligible 
tasks directly related to the processing 
and/or marketing of the subject Value- 
Added Agricultural Product, to be dem-
onstrated in the required work plan 
and budget as described at 
§ 4284.922(b)(5). 

(4) Applications that propose ineli-
gible expenses in excess of 10 percent of 
Total Project Costs will be deemed in-
eligible to compete for funds. Appli-
cants who submit applications con-
taining ineligible expenses totaling 
less than 10 percent of Total Project 
Costs must remove those expenses from 
the project budget or replace with eli-
gible expenses, if selected for an award. 

(5) The project work plan and budget 
must demonstrate eligible sources and 
uses of funds and must: 

(i) Present a detailed narrative de-
scription of the eligible activities and 
tasks related to the processing and/or 
marketing of the Value-Added Agricul-
tural Product along with a detailed 
breakdown of all estimated costs allo-
cated to those activities and tasks; 

(ii) Identify the key personnel that 
will be responsible for overseeing and/ 
or conducting the activities or tasks 
and provide reasonable and specific 

timeframes for completion of the ac-
tivities and tasks; 

(iii) Identify the sources and uses of 
grant and Matching Funds for all ac-
tivities and tasks specified in the budg-
et; and indicate that Matching Funds 
will be spent at a rate equal to or in 
advance of grant funds; and 

(iv) Present a project budget period 
that commences within the start date 
range specified in the annual solicita-
tion, concludes not later than 36 
months after the proposed start date, 
and is scaled to the complexity of the 
project. 

(6) Except as noted in paragraphs 
(b)(6)(i) and (ii) of this section, working 
capital applications must include a 
Feasibility Study and Business Plan 
completed specifically for the proposed 
value-added project by a Qualified Con-
sultant. The Agency must concur in 
the acceptability or adequacy of the 
Feasibility Study and Business Plan 
for eligibility purposes. 

(i) An Independent Producer Appli-
cant seeking a Working Capital Grant 
of $50,000 or more, who can dem-
onstrate that they are proposing mar-
ket expansion for an existing Value- 
Added Agricultural Product(s) that 
they currently own and produce from 
at least 50 percent of their own Agri-
cultural Commodity and that they 
have produced and marketed for at 
least 2 years at time of application sub-
mission, may submit a Business Plan 
or Marketing Plan for the value-added 
project in lieu of a Feasibility Study. 
The Applicant must still adequately 
document increased customer base and 
increased revenues returning to the 
Applicant producers as a result of the 
project in their application, and meet 
all other eligibility requirements. Fur-
ther, the waiver of the independent 
Feasibility Study does not change the 
proposal evaluation or scoring ele-
ments that pertain to issues that 
might be supported by an independent 
Feasibility Study, so Applicants are 
encouraged to well-document their 
project plans and expectations for suc-
cess in their proposals. 

(ii) All four Applicant types that sub-
mit a Simplified Application for Work-
ing Capital Grant funds of less than 
$50,000 are not required to provide an 
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independent Feasibility Study or Busi-
ness Plan for the Project/Venture, but 
must provide adequate documentation 
to demonstrate the expected increases 
in customer base and revenues result-
ing from the project that will benefit 
the producer Applicants supplying the 
majority of the Agricultural Com-
modity for the project. All other eligi-
bility requirements remain the same. 
The waiver of the requirement to sub-
mit a Feasibility Study and Business 
Plan does not change the proposal eval-
uation or scoring elements that pertain 
to issues that might be supported by a 
Feasibility Study or Business Plan, so 
Applicants are encouraged to well-doc-
ument their project plans and expecta-
tions for success in their proposals. 

(7) All applicants applying for Work-
ing Capital Grant funds must docu-
ment the quantity of the raw Agricul-
tural Commodity that will be used for 
the Value-Added Agricultural Product, 
expressed in an appropriate unit of 
measure (pounds, tons, bushels, etc.) to 
demonstrate the scale of the appli-
cant’s project. This quantification 
must include an estimated total quan-
tity of the Agricultural Commodity 
needed for the project, the quantity 
that will be provided (produced and 
owned) by the Agricultural Producers 
of the applicant organization, and the 
quantity that will be purchased or do-
nated from third-party sources. 

(8) All Applicants requesting Work-
ing Capital grant funds must either be 
currently marketing each Value-added 
Agricultural Product that is the sub-
ject of the grant application, or be 
ready to implement the working cap-
ital activities in accord with the budg-
et and work plan timeline proposed. 

§ 4284.923 Reserved funds eligibility. 

The Applicant must meet the re-
quirements specified in this section, as 
applicable, if the Applicant chooses to 
compete for reserved funds. A Har-
vester is not eligible to compete for re-
served funds under paragraph (a) of 
this section, but is eligible to compete 
for reserved funds under paragraph (b) 
of this section. In accordance with ap-
plication deadlines, all eligible, but un-
funded reserved funds applications will 
be eligible to compete for general funds 

in that same Fiscal Year, as funding 
levels permit. 

(a) If the Applicant is applying for 
Beginning Farmer or Rancher or So-
cially-Disadvantaged Farmer or Ranch-
er reserved funds, the Applicant must 
provide the following documentation 
to demonstrate that the applicant 
meets all of the requirements for the 
applicable definition found in § 4284.902. 

(1) For beginning farmers and ranch-
ers (including veterans), documenta-
tion must include a description from 
each of the individual owner(s) of the 
applicant farm or ranch organization, 
addressing the qualifying elements in 
the beginning farmer or rancher defini-
tion, including the length and nature 
of their individual owner/operator ex-
perience at any farm in the previous 10 
years, along with one IRS income tax 
form from the previous 10 years show-
ing that each of the individual owner(s) 
did not file farm income; or a detailed 
letter from a certified public account-
ant or attorney certifying that each 
owner meets the reserved funds begin-
ning farmer or rancher eligibility re-
quirements. For applicant entities with 
multiple owners, all owners must be el-
igible beginning farmers or ranchers. 

(2) For Socially-Disadvantaged farm-
ers and ranchers, documentation must 
include a description of the applicant’s 
farm or ranch ownership structure and 
demographic profile that indicates the 
owner(s)’ membership in a Socially- 
Disadvantaged group that has been 
subjected to racial, ethnic or gender 
prejudice; including identifying the 
total number of owners of the appli-
cant organization; along with a self- 
certification statement from the indi-
vidual owner(s) evidencing their mem-
bership in a Socially-Disadvantaged 
group. All farmer and rancher owners 
must be members of a Socially-Dis-
advantaged group. 

(b) If the Applicant is applying for 
Mid-Tier Value Chain reserved funds, 
the Applicant must be one of the four 
VAPG Applicant types. The application 
must: 

(1) Provide documentation dem-
onstrating that the project meets the 
definition of Mid-Tier Value Chain; 
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(2) Demonstrate that the project pro-
poses development of a Local or Re-
gional Supply Network of an inter-
connected group of entities (including 
nonprofit organizations, as appro-
priate) through which agricultural 
commodities and Value-Added Agricul-
tural Products move from production 
through consumption in a local or re-
gional area of the United States, in-
cluding a description of the network, 
its component members, either by 
name or by class, and its purpose; 

(3) Describe at least two alliances, 
linkages, or partnerships within the 
value chain that link Independent Pro-
ducers with businesses, cooperatives, 
or consumers that market value-added 
agricultural commodities or Value- 
Added Agricultural Products in a man-
ner that benefits Small- or Medium- 
sized Farms and Ranches that are 
structured as a Family Farm, includ-
ing the names of the parties and the 
nature of their collaboration; 

(4) Demonstrate how the project, due 
to the manner in which the Value- 
Added Agricultural Product is mar-
keted, will increase the profitability 
and competitiveness of at least two, el-
igible, Small- or Medium-sized Farms 
or Ranches that are structured as a 
Family Farm, including documenta-
tion to confirm that the participating 
Small- or Medium-sized Farms or 
Ranches are structured as a Family 
Farm and meet these program defini-
tions. A description of the two farms or 
ranches confirming they meet the 
Family Farm requirements, and IRS 
income tax forms or appropriate cer-
tifications evidencing eligible farm in-
come is sufficient. 

(5) Document that the eligible Agri-
cultural Producer Group/Farmer or 
Rancher Cooperative/Majority-Con-
trolled Producer-Based Business Ven-
ture Applicant organization has ob-
tained at least one agreement with an-
other member of the supply network 
that is engaged in the value chain on a 
marketing strategy; or that the eligi-
ble Independent Producer Applicant 
has obtained at least one agreement 
from an eligible Agricultural Producer 
Group/Farmer or Rancher Cooperative/ 
Majority-Controlled Producer-Based 
Business Venture engaged in the value- 
chain on a marketing strategy; 

(i) For Planning Grants, agreements 
may include letters of commitment or 
intent to partner on marketing, dis-
tribution or processing; and should in-
clude the names of the parties with a 
description of the nature of their col-
laboration. For Working Capital 
grants, demonstration of the actual ex-
istence of the executed agreements is 
required. 

(ii) Independent Producer Applicants 
must provide documentation to con-
firm that the non-applicant Agricul-
tural Producer Group/Farmer or 
Rancher Cooperative/majority-con-
trolled partnering entity meets pro-
gram eligibility definitions, except 
that, in this context, the partnering 
entity does not need to supply any of 
the raw Agricultural Commodity for 
the project; 

(6) Demonstrate that the members of 
the Applicant organization that are 
benefiting from the proposed project 
currently own and produce more than 
50 percent of the raw Agricultural 
Commodity that will be used for the 
Value-Added Agricultural Product that 
is the subject of the proposal; and 

(7) Demonstrate that the project will 
result in an increase in customer base 
and an increase in revenue returns to 
the Applicant producers supplying the 
majority of the raw Agricultural Com-
modity for the project. 

§ 4284.924 Priority scoring eligibility. 

Applicants that demonstrate eligi-
bility may apply for priority points if 
their applications: Propose projects 
that contribute to increasing opportu-
nities for Beginning Farmers or Ranch-
ers, Socially-Disadvantaged Farmers 
or Ranchers, Veteran Farmers or 
Ranchers, or Operators of Small- or 
Medium-sized Farms or Ranches that 
are structured as a Family Farm; or 
propose Mid-Tier Value Chain projects; 
or are a Farmer or Rancher Coopera-
tive. A Harvester is eligible for priority 
points only if the Harvester is pro-
posing a Mid-Tier Value Chain project. 

(a) Applicants seeking priority points 
as Beginning Farmers or Ranchers or 
as Socially Disadvantaged Farmers or 
Ranchers must provide the documenta-
tion specified in § 4284.923(a)(1) or (2), as 
applicable. 
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(b) Applicants seeking priority points 
as Veteran Farmers or Ranchers must 
provide the documentation specified in 
§ 4284.923(a)(1) or (2), as applicable, and 
must submit form DD–214, ‘‘Report of 
Separation from the U.S. Military,’’ or 
subsequent form. 

(c) Applicants seeking priority points 
as Operators of Small- or Medium-sized 
Farms or Ranches that are structured 
as a Family Farm must: 

(1) Be structured as a Family Farm; 
(2) Meet all requirements in the asso-

ciated definitions; and 
(3) Provide the following documenta-

tion: 
(i) A description from the individual 

owner(s) of the Applicant organization 
addressing each qualifying element in 
the definitions, including identifica-
tion of the average annual gross sales 
of agricultural commodities from the 
farm or ranch in the previous three 
years, not to exceed $500,000 for opera-
tors of small-sized farms or ranches or 
$1,000,000 for operators of medium-sized 
farms or ranches; 

(ii) The names and identification of 
the blood or marriage relationships of 
all Applicant/owners of the farm; and 

(iii) A statement that the Applicant/ 
owners are primarily responsible for 
the daily physical labor and manage-
ment of the farm with hired help mere-
ly supplementing the family labor. 

(d) Applicants seeking priority points 
for Mid-Tier Value Chain proposals 
must be one of the four eligible Appli-
cant types and provide the documenta-
tion specified in § 4284.923(b)(1) through 
(7), demonstrating that the project 
meets the Mid-Tier Value Chain defini-
tion. 

(e) Applicants seeking priority points 
for a Farmer or Rancher Cooperative 
must: 

(1) Demonstrate that it is a business 
owned and controlled by Independent 
Producers that is legally incorporated 
as a Cooperative; or that it is a busi-
ness owned and controlled by Inde-
pendent Producers that is not legally 
incorporated as a Cooperative, but is 
identified by the State in which it op-
erates as a cooperatively operated busi-
ness; 

(2) Identify, by name or class, and 
confirm that the Independent Pro-
ducers on whose behalf the value-added 

work will be done meet the definition 
requirements for an Independent Pro-
ducer, including that each member is 
an individual Agricultural Producer, or 
an entity that is solely owned and con-
trolled by Agricultural Producers, that 
substantially participates in the pro-
duction of the majority of the Agricul-
tural Commodity to which value will 
be added; and 

(3) Provide evidence of ‘‘good stand-
ing’’ as a cooperatively operated busi-
ness in the State of incorporation or 
operations, as applicable. 

(f) Applicants applying as Agricul-
tural Producer Groups, Farmer and 
Rancher Cooperatives, or Majority- 
Controlled Producer-Based Business 
Ventures (group Applicants) may re-
quest additional priority points for 
projects that ‘‘best contribute to cre-
ating or increasing marketing opportu-
nities’’ for operators of Small- and Me-
dium-sized Farms and Ranches that are 
structured as Family Farms, Beginning 
Farmers and Ranchers, Socially-Dis-
advantaged Farmers and Ranchers, and 
Veteran Farmers and Ranchers. The 
annual solicitation and Agency appli-
cation package will provide instruc-
tions and documentation requirements 
for group Applicants to apply for these 
additional priority points. 

§ 4284.925 Eligible uses of grant and 
Matching Funds. 

In general, grant and cost-share 
Matching Funds have the same use re-
strictions and must be used to fund 
only the costs for eligible purposes as 
defined in paragraphs (a) and (b) of this 
section. 

(a) Planning Grant funds may be used 
to pay for a Qualified Consultant to 
conduct and develop a Feasibility 
Study, Business Plan, and/or Mar-
keting Plan associated with the proc-
essing and/or marketing of a Value- 
added Agricultural Product. 

(1) Planning Grant funds may not be 
used to compensate Applicants or fam-
ily members for participation in Feasi-
bility Studies. 

(2) In-kind contribution of Matching 
Funds to cover Applicant or family 
member participation in planning ac-
tivities is allowed so long as the value 
of such contribution does not exceed a 
maximum of 25 percent of the Total 
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Project Costs and an adequate expla-
nation of the basis for the valuation, 
referencing comparable market values, 
salary and wage data, expertise or ex-
perience of the contributor, per unit 
costs, industry norms, etc., is provided. 
Final valuation for Applicant or family 
member in-kind contributions is at the 
discretion of the Agency. Planning 
funds may not be used to evaluate the 
agricultural production of the com-
modity itself, other than to determine 
the project’s input costs related to the 
feasibility of processing and marketing 
the Value-Added Agricultural Product. 

(b) Working capital funds may be 
used to pay the project’s operational 
costs directly related to the processing 
and/or marketing of the Value-Added 
Agricultural Product. 

(1) Examples of eligible working cap-
ital expenses include designing or pur-
chasing a financial accounting system 
for the project, paying salaries of em-
ployees without ownership or Imme-
diate Family interest to process and/or 
market and deliver the Value-Added 
Agricultural Product to consumers, 
paying for raw commodity inventory 
(less than 50 percent of the amount re-
quired for the project) from an unaffili-
ated third party, necessary to produce 
the Value-Added Agricultural Product, 
and paying for a marketing campaign 
for the Value-Added Agricultural Prod-
uct. 

(2) In-kind contributions may include 
appropriately valued inventory of raw 
commodity to be used in the project. 
In-kind contributions of Matching 
Funds may also include contributions 
of time spent on eligible tasks by Ap-
plicants or Applicant family members 
so long as the value of such contribu-
tion does not exceed a maximum of 25 
percent of the Total Project Costs and 
an adequate explanation of the basis 
for the valuation, referencing com-
parable market values, salary and wage 
data, expertise or experience of the 
contributor, per unit costs, industry 
norms, etc. is provided. Final valuation 
for Applicant or family member in- 
kind contributions is at the discretion 
of the Agency. 

§ 4284.926 Ineligible uses of grant and 
Matching Funds. 

Federal procurement standards pro-
hibit transactions that involve a real 
or apparent Conflict of Interest for 
owners, employees, officers, agents, or 
their Immediate Family members hav-
ing a personal, professional, financial 
or other interest in the outcome of the 
project; including organizational con-
flicts, and conflicts that restrict open 
and free competition for unrestrained 
trade. In addition, the use of funds is 
limited to only the eligible activities 
identified in § 4284.925 and prohibits 
other uses of funds. Ineligible uses of 
grant and Matching Funds awarded 
under this subpart include, but are not 
limited to: 

(a) Support costs for services or 
goods going to or coming from a person 
or entity with a real or apparent Con-
flict of Interest, except as specifically 
noted for limited in-kind Matching 
Funds in § 4284.925(a) and (b); 

(b) Pay costs for scenarios with non-
competitive trade practices; 

(c) Plan, repair, rehabilitate, acquire, 
or construct a building or facility (in-
cluding a processing facility); 

(d) Purchase, lease purchase, or in-
stall fixed equipment, including proc-
essing equipment; 

(e) Purchase or repair vehicles, in-
cluding boats; 

(f) Pay for the preparation of the 
grant application; 

(g) Pay expenses not directly related 
to the funded project for the processing 
and marketing of the Value-Added Ag-
ricultural Product; 

(h) Fund research and development; 
(i) Fund political or lobbying activi-

ties; 
(j) Fund any activities prohibited by 

2 CFR parts 200 through 400, and 48 
CFR subpart 31.2; 

(k) Fund architectural or engineering 
design work; 

(l) Fund expenses related to the pro-
duction of any Agricultural Com-
modity or product, including, but not 
limited to production planning, pur-
chase of seed or rootstock or other pro-
duction inputs, labor for cultivation or 
harvesting crops, and delivery of raw 
commodity to a processing facility; 
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(m) Conduct activities on behalf of 
anyone other than a specifically identi-
fied Independent Producer or group of 
Independent Producers, as identified by 
name or class. The Agency considers 
conducting industry-level feasibility 
studies or business plans, that are also 
known as feasibility study templates 
or guides or business plan templates or 
guides, to be ineligible because the as-
sistance is not provided to a specific 
group of Independent Producers; 

(n) Pay for goods or services from a 
person or entity that employs the 
owner or an Immediate Family mem-
ber; 

(o) Duplicate current services or re-
place or substitute support previously 
provided; 

(p) Pay any costs of the project in-
curred prior to the date of grant ap-
proval, including legal or other ex-
penses needed to incorporate or orga-
nize a business; 

(q) Pay any judgment or debt owed to 
the United States; 

(r) Purchase land; 
(s) Pay for costs associated with ille-

gal activities; or 
(t) Purchase the Agricultural Com-

modity to which value will be added 
(raw commodity) from the applicant 
entity; applicant-owned or related en-
tity, or members of the applicant enti-
ty. 

§ 4284.927 Funding limitations. 
(a) Grant funds may be used to pay 

up to 50 percent of the Total Project 
Costs, subject to the limitations estab-
lished for maximum total grant 
amount. 

(b) The maximum total grant amount 
provided to a grantee in any one year 
shall not exceed the amount announced 
in an annual notice issued pursuant to 
§ 4284.915, but in no event may the total 
amount of grant funds provided to a 
grant recipient exceed $500,000. 

(c) A grant shall have a term that 
does not exceed 3 years, and a project 
start date within 90 days of the date of 
award, unless otherwise specified in a 
notice pursuant to § 4284.915. Grant 
project periods should be scaled to the 
complexity of the objectives for the 
project. The Agency may extend the 
term of the grant period, not to exceed 
the 3-year maximum. 

(d) The aggregate amount of awards 
to Majority-Controlled Producer-Based 
Business Ventures may not exceed 10 
percent of the total funds obligated 
under this subpart during any Fiscal 
Year. 

(e) Not more than 5 percent of funds 
appropriated each year may be used to 
fund the Agricultural Marketing Re-
source Center, to support electronic ca-
pabilities to provide information re-
garding research, business, legal, finan-
cial, or logistical assistance to Inde-
pendent Producers and processors. 

(f) Each Fiscal Year, the following 
amounts of reserved funds will be made 
available: 

(1) 10 percent of total program fund-
ing to fund projects that benefit Begin-
ning Farmers or Ranchers or Socially- 
Disadvantaged Farmers or Ranchers; 
and 

(2) 10 percent of total program fund-
ing to fund projects that propose devel-
opment of Mid-tier Value Chains. 

(3) Funds not obligated by June 30 of 
each Fiscal Year shall be available to 
the Secretary to make grants under 
this subpart to eligible applicants in 
the general funds competition. 

§§ 4284.928–4284.929 [Reserved] 

APPLYING FOR A GRANT 

§ 4284.930 Preliminary review. 
The Agency encourages Applicants to 

contact their State Office well in ad-
vance of the application submission 
deadline, to ask questions and to dis-
cuss Applicant and Project eligibility 
potential. At its option, the Agency 
may establish a preliminary review 
deadline in accordance with § 4284.915, 
so that it may informally assess the 
eligibility of the application and its 
completeness. The result of the pre-
liminary review is not binding on the 
Agency. 

§ 4284.931 Application package. 
All Applicants are required to submit 

a complete application package that is 
comprised of all of the elements in this 
section. 

(a) Application forms. The application 
must include all forms listed in the an-
nually published notice for the pro-
gram. The following application forms 
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(or their successor forms) must be com-
pleted when applying for a grant under 
this subpart. 

(1) ‘‘Application for Federal Assist-
ance.’’ 

(2) ‘‘Budget Information-Non-Con-
struction Programs.’’ 

(3) ‘‘Assurances—Non-Construction 
Programs.’’ 

(4) All Applicants (including individ-
uals and sole proprietorships) are re-
quired to have a DUNS number and 
maintain registration with the System 
for Award Management (SAM). 

(b) Application content. The following 
content items must be completed when 
applying for a grant under this sub-
part: 

(1) Eligibility discussion. The Appli-
cant must demonstrate in detail how 
the: 

(i) Applicant eligibility requirements 
in §§ 4284.920 and 4284.921 are met; 

(ii) Project eligibility requirements 
in § 4284.922 are met; 

(iii) Eligible use of grant and Match-
ing Funds requirements in §§ 4284.925 
and 4284.926 are met; and 

(iv) Funding limitation requirements 
in § 4284.927 are met. 

(2) Evaluation criteria. Using the for-
mat prescribed by the application 
package, the Applicant must address 
each evaluation criterion identified 
below. 

(i) Performance Evaluation Criteria. 
The overall goal of this program and 
the projects it supports is to create and 
serve new markets, with a resulting in-
crease in jobs, customer base and reve-
nues returning to the producer. Appli-
cants must provide specific informa-
tion about plans to track and evaluate 
progress toward these outcomes as a 
way for the Agency to ascertain wheth-
er or not the primary program goals 
and project goals proposed in the work 
plan are likely to be accomplished dur-
ing the project period. The application 
package will provide additional in-
struction to assist Applicants when re-
sponding to this criterion. The required 
data, including accomplishments as 
outlined in § 4284.960 and Applicant-sug-
gested performance criteria, will be in-
corporated into the Applicant’s semi- 
annual and final reporting require-
ments if selected for award, and will be 
specified in the grant agreement asso-

ciated with each award. At a minimum, 
data included in each application sub-
mission must include both target out-
comes and timeframes for achieving re-
sults: 

(A) The number of jobs anticipated to 
be created or saved as a direct result of 
the project. 

(B) The current baseline number of 
customers. 

(C) The estimated expansion of cus-
tomer base as a direct result of the 
project. 

(D) The current baseline of revenue. 
(E) The estimated increase in rev-

enue as a direct result of the project. 
(F) Applicants for both Working Cap-

ital and Planning Grants are invited to 
suggest additional benchmarks for 
evaluation that are specific to proposed 
project activities or outcomes and the 
corresponding timeframes for accom-
plishing them; these should be in-
formed by the program objectives, stat-
ed above, related to new markets, ex-
pansion of customer base, and revenues 
returning to producer Applicants; as 
well as to the practical and/or 
logistical activities and tasks to be ac-
complished during the project period. 

(ii) Proposal evaluation criteria. Appli-
cants for both Planning and Working 
Capital Grants must address each pro-
posal evaluation criterion identified in 
§ 4284.942 in narrative form, in the ap-
plication package. 

(3) Certification of Matching Funds. 
Using the format prescribed by the ap-
plication package, Applicants must 
certify that: 

(i) Cost-share Matching Funds will be 
spent in advance of grant funding, such 
that for every dollar of grant funds dis-
bursed, not less than an equal amount 
of Matching Funds will have been ex-
pended prior to submitting the request 
for reimbursement; and 

(ii) If Matching Funds are proposed 
in an amount exceeding the grant 
amount, those Matching Funds must 
be spent at a proportional rate equal to 
the match-to-grant ratio identified in 
the proposed budget. 

(4) Verification of cost-share Matching 
Funds. Using the format prescribed by 
the application package, the Applicant 
must demonstrate and provide authen-
tic documentation from the source to 
confirm the eligibility and availability 
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of both cash and in-kind contributions 
that meet the definition requirements 
for Matching Funds and Conflict of In-
terest in § 4284.902, as well as the fol-
lowing criteria: 

(i) Except as provided at § 4284.925(a) 
and (b), Matching Funds are subject to 
the same use restrictions as grant 
funds, and must be spent on eligible 
project expenses during the grant fund-
ing period. 

(ii) Matching Funds must be from eli-
gible sources without a real or appar-
ent Conflict of Interest. 

(iii) Matching Funds must be at least 
equal to the amount of grant funds re-
quested, and combined grant and 
Matching Funds must equal 100 percent 
of the Total Project Costs. 

(iv) Unless provided by other author-
izing legislation, other Federal grant 
funds cannot be used as Matching 
Funds. 

(v) Matching Funds must be provided 
in the form of confirmed Applicant 
cash, loan, or line of credit; or provided 
in the form of a confirmed Applicant or 
family member in-kind contribution 
that meets the requirements and limi-
tations specified in § 4284.925(a) and (b); 
or provided in the form of confirmed 
third-party cash or eligible third-party 
in-kind contribution; or non-federal 
grant sources (unless otherwise pro-
vided by law). 

(vi) Examples of ineligible Matching 
Funds include funds used for an ineli-
gible purpose, contributions donated 
outside the proposed grant funding pe-
riod, applicant and third-party in-kind 
contributions that are over-valued, or 
are without substantive documentation 
for an independent reviewer to confirm 
a valuation, conducting activities on 
behalf of anyone other than a specific 
Independent Producer or group of Inde-
pendent Producers, expected program 
income at time of application, or in-
stances where a real or apparent Con-
flict of Interest exists, except as de-
tailed in § 4284.925(a) and (b). 

(5) Business plan. For Working Cap-
ital Grant applications, Applicants 
must provide a copy of the Business 
Plan that was completed for the pro-
posed value-added Venture, except as 
provided for in §§ 4284.922(b)(6) and 
4284.932. The Agency must concur in 
the acceptability or adequacy of the 

Business Plan. For all planning grant 
applications including those proposing 
product eligibility under ‘‘Produced in 
a Manner that Enhances the Value of 
the Agricultural Commodity,’’ a Busi-
ness Plan is not required as part of the 
grant application. 

(6) Feasibility study. As part of the ap-
plication package, Applicants for 
Working Capital Grants must provide a 
copy of the third-party Feasibility 
Study that was completed for the pro-
posed value-added project, except as 
provided for at §§ 4284.922(b)(6) and 
4284.932. The Agency must concur in 
the acceptability or adequacy of the 
Feasibility Study. 

§ 4284.932 Simplified application. 

Applicants requesting less than 
$50,000 will be allowed to submit a sim-
plified application, the contents of 
which will be announced in an annual 
solicitation issued pursuant to 
§ 4284.915. Applicants requesting Work-
ing Capital Grants of less than $50,000 
are not required to provide Feasibility 
Studies or Business Plans, but must 
provide information demonstrating in-
creases in customer base and revenue 
returns to the producers supplying the 
majority of the Agricultural Com-
modity as a result of the project. See 
§ 4284.922(b)(6)(ii). 

§ 4284.933 Filing instructions. 

Unless otherwise specified in a notifi-
cation issued under § 4284.915, the re-
quirements specified in paragraphs (a) 
through (e) of this section apply to all 
applications. 

(a) When to submit. Complete applica-
tions must be received by the Agency 
on or before the application deadline 
established for a Fiscal Year to be con-
sidered for funding for that Fiscal 
Year. Applications received by the 
Agency after the application deadline 
established for a Fiscal Year will not 
be considered. Revisions or additional 
information will not be accepted after 
the application deadline. 

(b) Incomplete applications. Incom-
plete applications will be rejected. Ap-
plicants will be informed of the ele-
ments that made the application in-
complete. If a resubmitted application 
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is received by the applicable applica-
tion deadline, the Agency will recon-
sider the application. 

(c) Where to submit. All applications 
must be submitted to the State Office 
of Rural Development in the State 
where the project primarily takes 
place, or on-line through grants.gov. 

(d) Format. Applications may be sub-
mitted as paper copy, or electronically 
via grants.gov. If submitted as paper 
copy, only one original copy should be 
submitted. An application submission 
must contain all required components 
in their entirety. Emailed or faxed sub-
missions will not be acknowledged, ac-
cepted or processed by the Agency. 

(e) Other forms and instructions. Upon 
request, the Agency will make avail-
able to the public the necessary forms 
and instructions for filing applications. 
These forms and instructions may be 
obtained from any State Office of 
Rural Development, or the Agency’s 
Value-Added Producer Grant program 
Web site in http://www.rurdev.usda.gov/ 
BCPlVAPG.html. 

§§ 4284.934–4284.939 [Reserved] 

PROCESSING AND SCORING APPLICATIONS 

§ 4284.940 Processing applications. 
(a) Initial review. Upon receipt of an 

application on or before the applica-
tion submission deadline for each Fis-
cal Year, the Agency will conduct a re-
view to determine if the Applicant and 
project are eligible, and if the applica-
tion is complete and sufficiently re-
sponsive to program requirements. 

(b) Notifications. After the review in 
paragraph (a) of this section has been 
conducted, if the Agency has deter-
mined that either the Applicant or 
project is ineligible or that the applica-
tion is not complete to allow evalua-
tion of the application or sufficiently 
responsive to program requirements, 
the Agency will notify the Applicant in 
writing and will include in the notifica-
tion the reason(s) for its determina-
tion(s). 

(c) Resubmittal by Applicants. Appli-
cants may submit revised applications 
to the Agency in response to the notifi-
cation received under paragraph (b) of 
this section. If a revised grant applica-
tion is received on or before the appli-
cation deadline, it will be processed by 

the Agency. If a revised application is 
not received by the specified applica-
tion deadline, the Agency will not 
process the application and will inform 
the Applicant that their application 
was not reviewed due to tardiness. 

(d) Subsequent ineligibility determina-
tions. If at any time an application is 
determined to be ineligible, the Agency 
will notify the Applicant in writing of 
its determination. 

§ 4284.941 Application withdrawal. 
During the period between the sub-

mission of an application and the exe-
cution of award documents, the Appli-
cant must notify the Agency in writing 
if the project is no longer viable or the 
Applicant no longer is requesting fi-
nancial assistance for the project. 
When the Applicant notifies the Agen-
cy, the selection will be rescinded or 
the application withdrawn. 

§ 4284.942 Proposal evaluation criteria 
and scoring applications. 

(a) General. The Agency will only 
score applications for which it has de-
termined that the Applicant and 
project are eligible, the application is 
complete and sufficiently responsive to 
program requirements. Any Applicant 
whose application will not be reviewed 
because the Agency has determined it 
fails to meet the preceding criteria will 
be notified of appeal rights pursuant to 
§ 4284.903. Each such viable application 
the Agency receives on or before the 
application deadline in a Fiscal Year 
will be scored in the Fiscal Year in 
which it was received. Each application 
will be scored based on the information 
provided and adequately referenced in 
the scoring section of the application 
at the time the Applicant submits the 
application to the Agency. Scoring in-
formation must be readily identifiable 
in the application or it will not be con-
sidered. 

(b) Scoring Applications. The criteria 
specified in paragraphs (b)(1) through 
(6) of this section will be used to score 
all applications. For each criterion, 
Applicants must demonstrate how the 
project has merit, and provide ration-
ale for the likelihood of project suc-
cess. Responses that do not address all 
aspects of the criterion, or that do not 
comprehensively convey pertinent 
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project information will receive lower 
scores. The maximum number of points 
that will be awarded to an application 
is 100. Points may be awarded lump 
sum or on a graduated basis. The Agen-
cy application package will provide ad-
ditional instruction to assist Appli-
cants when responding to the criteria 
below. 

(1) Nature of the Proposed Venture 
(graduated score 0–30 points). Describe 
the technological feasibility of the 
project, as well as the operational effi-
ciency, profitability, and overall eco-
nomic sustainability resulting from 
the project. In addition, demonstrate 
the potential for expanding the cus-
tomer base for the Value-Added Agri-
cultural Product, and the expected in-
crease in revenue returns to the pro-
ducer-owners providing the majority of 
the raw Agricultural Commodity to the 
project. Applications that demonstrate 
high likelihood of success in these 
areas will receive more points than 
those that demonstrate less potential 
in these areas. 

(2) Qualifications of Project Personnel 
(graduated score 0–20 points). Identify 
the individuals who will be responsible 
for completing the proposed tasks in 
the work plan, including the roles and 
activities that owners, staff, contrac-
tors, consultants or new hires may per-
form; and demonstrate that these indi-
viduals have the necessary qualifica-
tions and expertise, including those 
hired to do market or feasibility anal-
yses, or to develop a business oper-
ations plan for the value-added ven-
ture. Include the qualifications of 
those individuals responsible to lead or 
manage the total project (Applicant 
owners or project managers), as well as 
those individuals responsible for actu-
ally conducting the various individual 
tasks in the work plan (such as con-
sultants, contractors, staff or new 
hires). Demonstrate the commitment 
and the availability of any consultants 
or other professionals to be hired for 
the project. If staff or consultants have 
not been selected at the time of appli-
cation, provide specific descriptions of 
the qualifications required for the posi-
tions to be filled. Applications that 
demonstrate the strong credentials, 
education, capabilities, experience and 
availability of project personnel that 

will contribute to a high likelihood of 
project success will receive more 
points than those that demonstrate 
less potential for success in these 
areas. 

(3) Commitments and Support (grad-
uated score 0–10 points). Producer com-
mitments to the project will be evalu-
ated based on the number of Inde-
pendent Producers currently involved 
in the project; and the nature, level 
and quality of their contributions. 
End-user commitments will be evalu-
ated on the basis of potential or identi-
fied markets and the potential amount 
of output to be purchased, as evidenced 
by letters of intent or contracts from 
potential buyers referenced within the 
application. Other Third-Party com-
mitments to the project will be evalu-
ated based on the critical and tangible 
nature of the contribution to the 
project, such as technical assistance, 
storage, processing, marketing, or dis-
tribution arrangements that are nec-
essary for the project to proceed; and 
the level and quality of these contribu-
tions. Applications that demonstrate 
the project has strong direct financial, 
technical and logistical support to suc-
cessfully complete the project will re-
ceive more points than those that dem-
onstrate less potential for success in 
these areas. 

(4) Work Plan and Budget (graduated 
score 0–20 points). In accord with 
§ 4284.922(b)(5), Applicants must submit 
a comprehensive work plan and budget. 
The work plan must provide specific 
and detailed narrative descriptions of 
the tasks and the key project personnel 
that will accomplish the project’s 
goals. The budget must present a de-
tailed breakdown of all estimated costs 
associated with the activities and allo-
cate those costs among the listed 
tasks. The source and use of both grant 
and Matching Funds must be specified 
for all tasks. An eligible start and end 
date for the project itself and for indi-
vidual project tasks must be clearly in-
dicated and may not exceed Agency 
specified timeframes for the grant pe-
riod. Points may not be awarded unless 
sufficient detail is provided to deter-
mine that both grant and Matching 
Funds are being used for qualified pur-
poses and are from eligible sources 
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without a Conflict of Interest. It is rec-
ommended that Applicants utilize the 
budget format templates provided in 
the Agency’s application package. 

(5) Priority Points (up to 10 points). 
Priority points may be awarded in both 
the General Funds competition and the 
Reserved Funds competitions. Quali-
fying applications may be awarded pri-
ority points under paragraphs (b)(5)(i) 
and (ii) of this section, for up to a total 
of 10 points. 

(i) Priority categories (lump sum score 
of 0 or 5 points). Qualifying Applicants 
may request priority points under this 
paragraph if they meet the require-
ments for one of the following cat-
egories and provide the documentation 
specified in § 4284.924, as applicable. 
Priority categories are: Beginning 
Farmer or Rancher, Socially-Disadvan-
taged Farmer or Rancher, Veteran 
Farmer or Rancher, Operator of a 
Small- or Medium-sized Farm or Ranch 
that is structured as a Family Farm, 
Mid-Tier Value Chain proposals, and 
Farmer or Rancher Cooperative. It is 
recommended that Applicants utilize 
the Agency application package when 
documenting for priority points and 
refer to the documentation require-
ments specified in § 4284.924. Applica-
tions from qualifying priority cat-
egories will be awarded 5 points. Appli-
cants will not be awarded more than 5 
points even if they qualify for more 
than one of the priority categories. 

(ii) Best contributing (up to 5 points). 
Applications from Agricultural Pro-
ducer Groups, Farmer or Rancher Co-
operatives, and Majority-Controlled 
Producer-Based Business Ventures (ap-
plicant groups) may be awarded up to 5 
additional points for contributing to 
the creation of or increase in mar-
keting opportunities for Beginning 
Farmers or Ranchers, Socially-Dis-
advantaged Farmers or Ranchers, Vet-
eran Farmers or Ranchers, or Opera-
tors of a Small- or Medium-sized Farm 
or Ranch that are structured as a Fam-
ily Farm (priority groups). Applicant 
groups must submit documentation on 
the percentage of existing membership 
that is comprised of one or a combina-
tion of the above priority groups and 
on the anticipated expansion of mem-
bership to one or more additional pri-
ority groups. Applications must con-

tain sufficient information as described 
in the annual solicitation and applica-
tion package to enable the Agency to 
make the appropriate determinations 
for awarding points. If the application 
does not contain sufficient informa-
tion, the Agency will not award points 
accordingly. 

(6) Priority Categories (graduated score 
0–10 points). Unless otherwise specified 
in a notification issued under 
§ 4284.915(b)(1), the Administrator or 
State Director has discretion to award 
up to 10 points to an application to im-
prove the geographic diversity of 
awardees in a Fiscal Year. In the event 
of a National competition, the Admin-
istrator will award points and for a 
State-allocated competition, the State 
Director will award points. 

§§ 4284.943–4284.949 [Reserved] 

GRANT AWARDS AND AGREEMENT 

§ 4284.950 Award process. 

(a) Selection of applications for funding 
and for potential funding. The Agency 
will select and rank applications for 
funding based on the score an applica-
tion has received in response to the 
proposal evaluation criteria, compared 
to the scores of other value-added ap-
plications received in the same Fiscal 
Year. Higher scoring applications will 
receive first consideration for funding. 
The Agency may set a minimally ac-
ceptable score for funding, which will 
be noted in the published program no-
tice. The Agency will notify Appli-
cants, in writing, whether or not they 
have been selected for funding. For 
those Applicants not selected for fund-
ing, the Agency will provide a brief ex-
planation for why they were not se-
lected. 

(b) Ranked applications not funded. A 
ranked application that is not funded 
in the Fiscal Year in which it was sub-
mitted will not be carried forward into 
the next Fiscal Year. The Agency will 
notify the Applicant in writing. 

(c) Intergovernmental review. If State 
or local governments raise objections 
to a proposed project under the inter-
governmental review process that are 
not resolved within 90 days of the 
Agency’s award announcement date, 
the Agency will rescind the award and 
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will provide the Applicant with a writ-
ten notice to that effect. This is prior 
to the signing of a Grant Agreement. 
The Agency, in its sole discretion, may 
extend the 90-day period if it appears 
resolution is imminent. 

§ 4284.951 Obligate and award funds. 

(a) Letter of conditions. When an appli-
cation is selected subject to conditions 
established by the Agency, the Agency 
will notify the Applicant using a Let-
ter of Conditions, which defines the 
conditions under which the grant will 
be made. Each grantee will be required 
to meet all terms and conditions of the 
award within 90 days of receiving a 
Letter of Conditions unless otherwise 
specified by the Agency at the time of 
the award. If the Applicant agrees with 
the conditions, the Applicant must 
complete, an applicable Letter of In-
tent to Meet Conditions. If the Appli-
cant believes that certain conditions 
cannot be met, the Applicant may pro-
pose alternate conditions to the Agen-
cy. The Agency must concur with any 
proposed changes to the Letter of Con-
ditions by the Applicant before the ap-
plication will be further processed. If 
the Agency agrees to any proposed 
changes, the Agency will issue a re-
vised or amended Letter of Conditions 
that defines the final conditions under 
which the grant will be made. 

(b) Grant agreement and conditions. 
Each grantee will be required to sign a 
grant agreement that outlines the ap-
proved use of funds and actions under 
the award, as well as the restrictions 
and applicable laws and regulations 
that pertain to the award. 

(c) Other documentation. The grantee 
will execute additional documentation 
in order to obligate the award of funds; 
including, but not limited to: 

(1) ‘‘Request for Obligation of 
Funds;’’ 

(2) ‘‘Certification Regarding Debar-
ment, Suspension, and Other Responsi-
bility Matters-Primary Covered Trans-
action;’’ 

(3) ‘‘Certification Regarding Drug- 
Free Workplace Requirements;’’ 

(4) ‘‘Assurance Agreement (under 
Title VI, Civil Rights Act of 1964);’’ 

(5) ‘‘ACH Vendor/Miscellaneous Pay-
ment Enrollment Form;’’ or 

(6) ‘‘Disclosure of Lobbying Activi-
ties.’’ 

(d) Grant disbursements. Grant dis-
bursements will be made in accordance 
with the Letter of Conditions, and/or 
the grant agreement, as applicable. 

§§ 4284.952–4284.959 [Reserved] 

POST AWARD ACTIVITIES AND 
REQUIREMENTS 

§ 4284.960 Monitoring and reporting 
program performance. 

The requirements specified in this 
section shall apply to grants made 
under this subpart. 

(a) Grantees must complete the 
project per the terms and conditions 
specified in the approved work plan and 
budget, and in the grant agreement and 
letter of conditions. Grantees will ex-
pend funds only for eligible purposes 
and will be monitored by Agency staff 
for compliance. Grantees must main-
tain a financial management system, 
and property and procurement stand-
ards in accordance with Departmental 
Regulations. 

(b) Grantees must submit narrative 
and financial performance reports, as 
prescribed by the Agency in the grant 
agreement, that include required data 
elements related to achieving pro-
grammatic objectives and a compari-
son of accomplishments with the objec-
tives stated in the application. At a 
minimum, these include comparisons 
of anticipated activies and outcomes 
and timeframes for achieving: 

(1) Expansion of customer base as a 
result of the project; 

(2) Increased revenue returned to the 
producer as a result of the project; 

(3) Jobs created or saved as a result 
of the project; 

(4) Evidence of receipt of matching 
funds, if included or provided for in 
project. 

(i) Semi-annual performance reports 
shall be submitted within 45 days fol-
lowing March 31 and September 30 each 
Fiscal Year. A final performance report 
shall be submitted to the Agency with-
in 90 days of project completion. Fail-
ure to submit a performance report 
within the specified timeframes may 
result in the Agency withholding grant 
funds. 
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(ii) Additional reports shall be sub-
mitted as specified in the grant agree-
ment or Letter of Conditions, or as 
otherwise provided in a notification 
issued under § 4284.915. 

(iii) Copies of supporting documenta-
tion and/or project deliverables for 
completed tasks must be provided to 
the Agency in a timely manner in ac-
cord with the development or comple-
tion of materials and in conjunction 
with the budget and project timeline. 
Examples include, but are not limited 
to, a Feasibility Study, Marketing 
Plan, Business Plan, success story, dis-
tribution network study, or best prac-
tice. 

(iv) The Agency may request any ad-
ditional project and/or performance 
data for the project for which grant 
funds have been received, including but 
not limited to: 

(A) Information that will enable 
evaluation of the economic impact of 
program awards, such as: 

(1) Business starts and clients served; 
(2) Data associated with producer 

market expansion, new market pene-
tration, and changes in customer base 
or revenues. 

(B) Information that would promote 
greater understanding of the key deter-
minants of the success of individual 
projects or inform program administra-
tion and evaluation, such as: 

(1) The producer’s experience related 
to financial management, budgeting, 
and running a business enterprise. 

(2) The nature of, and advantages or 
disadvantages of, supply chain arrange-
ments or equitable distribution of re-
wards and responsibilities for Mid-tier 
Value Chain projects; and 

(3) Recommendations from Beginning 
Farmers or Ranchers, Socially-Dis-
advantaged Farmers or Ranchers, or 
Veteran Farmers or Ranchers. 

(C) Information that would inform or 
enable the aggregation of data for pro-
gram administration or evaluation pur-
poses. 

(v) The Agency may terminate or 
suspend the grant for lack of adequate 
or timely progress, reporting, or docu-
mentation, or for failure to comply 
with Agency requirements. 

§ 4284.961 Grant servicing. 
All grants awarded under this sub-

part shall be serviced in accordance 
with 7 CFR part 1951, subparts E and O, 
and the Departmental Regulations 
with the exception that delegation of 
the post-award servicing of the pro-
gram does not require the prior ap-
proval of the Administrator. 

§ 4284.962 Transfer of obligations. 
At the discretion of the Agency and 

on a case-by-case basis, an obligation 
of funds established for an Applicant 
may be transferred to a different (sub-
stituted) Applicant provided: 

(a) The substituted Applicant: 
(1) Is eligible; 
(2) Has a close and genuine relation-

ship with the original Applicant; and 
(3) Has the authority to receive the 

assistance approved for the original 
Applicant; and 

(b) The project continues to meet all 
product, purpose, and reserved funds 
eligibility requirements so that the 
need, purpose(s), and scope of the 
project for which the Agency funds will 
be used remain substantially un-
changed. 

§§ 4284.963–4284.999 [Reserved] 

Subpart K—Agriculture Innovation 
Demonstration Centers 

SOURCE: 69 FR 23433, Apr. 29, 2004, unless 
otherwise noted. 

§ 4284.1001 Purpose. 
This subpart implements a dem-

onstration program administered by 
the Rural Business-Cooperative Service 
whereby grants are made to innovation 
centers responsible for providing tech-
nical and business development assist-
ance to agricultural producers seeking 
to engage in the marketing or the pro-
duction of Value-Added products. 

§ 4284.1002 Policy. 
It is the policy of the Secretary of 

Agriculture to fund Centers which evi-
dence broad support from the agricul-
tural community in the state or re-
gion, significant coordination with end 
users (processing and distribution com-
panies and regional grocers), strategic 
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alliances with entities having tech-
nical research capabilities and a fo-
cused delivery plan for reaching out to 
the producer community. It is also the 
policy of the Secretary, using the re-
search and technical services of the 
U.S. Department of Agriculture, to as-
sist the grantees in establishing Cen-
ters. This program is not intended to 
fund scientific research. 

§ 4284.1003 Program administration. 
The Agriculture Innovation Dem-

onstration Center program is adminis-
tered by Cooperative Services within 
the Agency. 

§ 4284.1004 Definitions. 
Board of Directors—The group of indi-

viduals that govern the Center. 
Center—The Agriculture Innovation 

Center to be established and operated 
by the grantees. It may or may not be 
an independent legal entity, but it 
must be independently governed in ac-
cordance with the requirements of this 
subpart. 

Producer Services—Services to be pro-
vided by the Centers to agricultural 
producers. Producer Services consist of 
the following types of services: 

(1) Technical assistance, consisting of 
engineering services, applied research, 
Scale Production Assessments, and 
similar services, to enable the agricul-
tural producers to establish businesses 
to produce Value-Added agricultural 
commodities or products; 

(2) Assistance in marketing, market 
development and business planning, in-
cluding advisory services with respect 
to leveraging capital assets; and 

(3) Organizational, outreach and de-
velopment assistance to increase the 
viability, growth and sustainability of 
businesses that produce Value-Added 
agricultural commodities or products. 

Qualified Board of Directors—A Board 
of Directors that includes representa-
tives from each of the following groups: 

(1) The two general agricultural orga-
nizations with the greatest number of 
members in the State in which the 
Center is located; 

(2) The State department of agri-
culture, or equivalent, of the State in 
which the Center is located; and 

(3) Entities representing the four 
highest grossing commodities produced 

in the State in which the Center is lo-
cated, as determined on the basis of an-
nual gross cash sales. 

Scale Production Assessments—Studies 
that analyze facilities, including proc-
essing facilities, for potential Value- 
added activities in order to determine 
the size that optimizes construction 
and other cost efficiencies. 

§§ 4284.1005–4284.1006 [Reserved] 

§ 4284.1007 Eligibility for grant assist-
ance. 

Non-profit and for-profit corpora-
tions, institutions of higher learning 
and other entities, including a consor-
tium where a lead entity has been des-
ignated and agrees to act as funding 
agent, that meet the following require-
ments are eligible for grant assistance: 

(a) The entity— 
(1) Has provided services similar to 

those listed for Producer Services; or 
(2) Demonstrates the capability of 

providing Producer Services; 
(b) The application includes a plan 

that meets the requirements of 
§ 4284.1010(c)(5)(iv) that also outlines— 

(1) The support for the entity in the 
agricultural community; 

(2) The technical and other expertise 
of the entity; and 

(3) The goals of the entity for in-
creasing and improving the ability of 
local agricultural producers to develop 
markets and processes for Value-Added 
agricultural commodities or products; 

(c) The entity demonstrates that ade-
quate resources (in cash or in kind) are 
available, or have been committed to 
be made available to the entity, to in-
crease and improve the ability of local 
agricultural producers to develop mar-
kets and processes for Value-Added ag-
ricultural commodities or products; 
and 

(d) The proposed Center has a Quali-
fied Board of Directors. 

§ 4284.1008 Use of grant funds. 

Grant funds may be used to assist eli-
gible recipients in establishing Centers 
that provide Producer Services and 
may only be used to support operations 
of the Center that directly relate to 
providing Producer Services. Grant 
funds may be used for the following 
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purposes, subject to the limitations set 
forth in § 4284.10: 

(a) Consulting services for legal, ac-
counting and technical services to be 
used by the grantee in establishing and 
operating a Center; 

(b) Hiring of employees, at the dis-
cretion of the Qualified Board of Direc-
tors; 

(c) The making of matching grants to 
agricultural producers, individually 
not to exceed $5,000, where the aggre-
gate amount of all such matching 
grants made by the grantee does not 
exceed $50,000; 

(d) Applied research; 
(e) Legal services; and 
(f) Such other related purposes as the 

Agency may announce in the RFP. 

§ 4284.1009 Limitations on awards. 

The maximum grant award for an ag-
riculture innovation center shall be in 
an amount that does not exceed the 
lesser of $1,000,000 or twice the dollar 
amount of the resources (in cash or in 
kind) that the eligible entity dem-
onstrates are available, or have been 
committed to be made available, to the 
eligible entity. 

§ 4284.1010 Application processing. 

(a) Applications. USDA will solicit ap-
plications on a competitive basis by 
publication of one or more Requests for 
Proposals (RFPs). Unless otherwise 
specified in the applicable RFP, appli-
cants must file an original and one 
copy of the required forms and a pro-
posal. 

(b) Required forms. The following 
forms must be completed, signed and 
submitted as part of the application 
package. Other OMB approved forms 
may be required. This will be published 
in the applicable RFP. 

(1) ‘‘Application for Federal Assist-
ance.’’ 

(2) ‘‘Budget Information—Non-Con-
struction Programs.’’ 

(3) ‘‘Assurances—Non-Construction 
Programs.’’ 

(c) Proposal. Each proposal must con-
tain the following elements. Additional 
elements may be published in the ap-
plicable RFP. 

(1) Title Page. 
(2) Table of Contents. 

(3) Executive Summary. A summary of 
the proposal should briefly describe the 
project including goals, tasks to be 
completed and other relevant informa-
tion that provides a general overview 
of the project and the amount re-
quested. 

(4) Eligibility. A detailed discussion 
describing how the applicant meets the 
eligibility requirements. 

(5) Proposal Narrative. The narrative 
portion of the proposal must include, 
but is not limited to, the following: 

(i) Project Title. The title of the pro-
posed project must be brief, not to ex-
ceed 75 characters, yet describe the es-
sentials of the project. 

(ii) Information Sheet. A separate one 
page information sheet listing each of 
the evaluation criteria referenced in 
the RFP followed by the page numbers 
of all relevant material and docu-
mentation contained in the proposal 
that address or support the criteria. 

(iii) Goals of the Project. The first part 
of this section should list each Pro-
ducer Service to be offered by the Cen-
ter. The second part of this section 
should list one or more specific goals 
relating to increasing and improving 
the ability of identified local agricul-
tural producers to develop a market or 
process for Value-Added agricultural 
commodities or products. 

(iv) Work Plan. Actions that must be 
taken in order for the Producer Serv-
ices to be available from the Center. 
Each action listed should include a tar-
get date by which it will be completed. 
General start up tasks should be listed, 
followed by specific tasks listed for 
each Producer Service to be offered, as 
well as tasks associated with the start 
of operations. The tasks associated 
with the start of operations should in-
clude a focused marketing and delivery 
plan directed to the local agricultural 
producers that were identified in para-
graph (c)(5)(iii) of this section. The ac-
tions to be taken should include steps 
for identifying customers, acquiring 
personnel and contracting for services 
to the Center, including arrangements 
for strategic alliances. 

(v) Performance Evaluation Criteria. 
Performance criteria suggested by the 
applicant for incorporation in the 
grant award in the event the proposal 
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receives grant funding under this sub-
part. These suggested criteria are not 
binding on USDA. 

(vi) Agricultural Community Sup-
port. Evidence of support from the 
local agricultural community should 
be included in this section. Letters in 
support should reflect that the writer 
is familiar with the provisions of the 
Plan for the Center, including the stat-
ed goals. 

Evidence of support can take the 
form of making employees available to 
the Center, service as a board member 
and other in-kind contributions. 

(vii) Strategic Coordination and Alli-
ances. Describe arrangements in place 
or planned with end users (processing 
and distribution companies and re-
gional grocers) as well as arrangements 
with entities having technical research 
capabilities, broad support from the ag-
ricultural community in the state or 
region, significant coordination with 
end users (processing and distribution 
companies and regional grocers), stra-
tegic alliances with entities having 
technical research capabilities and a 
focused delivery plan for reaching out 
to the producer community. 

(viii) Capacity. Evidence of the abil-
ity of the grantee(s) to successfully es-
tablish and operate a Center. A descrip-
tion of the grantee’s track record in 
providing services similar to those list-
ed for Producer Services or evidence 
that the entity has the capability to 
provide Producer Services. Resumes of 
key personnel should be included in 
this section. Past successes should be 
described in detail, with a focus on les-
sons learned, best practices, famili-
arity with producer problems in Value- 
Added ventures, and how these barriers 
are best overcome should be elaborated 
on in this section. For every challenge 
identified, the applicant should dem-
onstrate how they are addressed in the 
Work Plan (see paragraph (c)(5)(iv) of 
this section). All successes should in-
clude a monetary estimate of the 
Value-Added achieved. 

(ix) Legal structure. Provide a descrip-
tion of the legal relationship between 
the grantee(s) and the proposed Center. 
If the Center is to be an independent 
corporate entity, provide copies of the 
corporate charter, bylaws and other 
relevant organizational documents. De-

scribe how funds for the Center will be 
handled and include copies of the 
agreements documenting the legal re-
lationships between the Center and re-
lated parties. If the Center is not to be 
an independent legal entity, provide 
copies of the corporate governance doc-
uments that describe how members of 
the Board of Directors for the Center 
are to be determined. 

(x) Evaluation Criteria. Each of the 
evaluation criteria referenced in the 
RFP must be specifically and individ-
ually addressed in narrative form. Sup-
porting documentation, as applicable, 
should be included in this section, or a 
cross reference to other sections in the 
application should be provided, as ap-
plicable. 

(xi) Verification of Adequate Re-
sources. Present a budget to support 
the work plan showing sources and 
uses of funds during the start up period 
prior to the start of operations and for 
the first year of full operations. 
Present a copy of a bank statement ev-
idencing sources of funds equal to 
amounts required in excess of the grant 
requested, or, in the alternative, a copy 
of confirmed funding commitments 
from credible sources such that USDA 
is satisfied that the Center has ade-
quate resources to complete a full year 
of operation. Include information suffi-
cient to facilitate verification by 
USDA of all representations. 

(xii) Certification of Adequate Re-
sources Applicants must certify that 
non-Federal funds identified in the 
budget pursuant to paragraph (c)(5)(xi) 
of this section will be available and 
funded commensurately with grant 
funds. 

§ 4284.1011 Evaluation screening. 
The Agency will conduct an initial 

screening of all proposals to determine 
whether the applicant is eligible and 
whether the application is complete 
and sufficiently responsive to the re-
quirements set forth in the applicable 
RFP so as to allow for an informed re-
view. Incomplete or non-responsive ap-
plications will not be evaluated fur-
ther, and may be returned to the appli-
cant. Applicants may revise their ap-
plications and re-submit them prior to 
the published deadline if there is suffi-
cient time to do so. 
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§ 4284.1012 Evaluation process. 

(a) Applications will be evaluated by 
qualified reviewers appointed by the 
Agency. 

(b) After all proposals have been eval-
uated using the evaluation criteria and 
scored in accordance with the point al-
location specified in the applicable 
RFP, Agency officials will present to 
the Administrator of RBS a list of all 
applications in rank order, together 
with funding level recommendations. 

(c) The Administrator reserves the 
right to award additional points, as 
specified in the applicable RFP, to ac-
complish agency objectives (e.g., to en-
sure geographic distribution, put em-
phasis on a specific commodity, or to 
accomplish presidential initiatives.) 
The maximum number of points that 
can be added to an application under 
this paragraph cannot exceed ten per-
cent of the total points the application 
originally scored. 

(d) After giving effect to the Admin-
istrator’s point awards, applications 
will be funded in rank order until all 
available funds have been obligated. 

§ 4284.1013 Evaluation criteria and 
weights. 

Unless supplemented in a RFP, the 
criteria listed in this section will be 
used to evaluate grants under this sub-
part. The distribution of points to be 
awarded per criterion will be identified 
in the applicable RFP. 

(a) Ability to Deliver. The application 
will be evaluated as to whether it evi-
dences unique abilities to deliver Pro-
ducer Services so as to create sustain-
able Value-Added ventures. Abilities 
that are transferable to a wide range of 
agricultural Value-Added commodities 
are preferred over highly specialized 
skills. Strong skills must be accom-
panied by a credible and thoughtful 
plan. 

(b) Successful Track Record. The appli-
cant’s track record in achieving Value- 
Added successes. 

(c) Work Plan/Budget. The work plan 
will be reviewed for detailed actions 
and an accompanying timetable for im-
plementing the proposal. Clear, logical, 
realistic and efficient plans will result 
in a higher score. Budgets will be re-
viewed for completeness and the 

strength of non-Federal funding com-
mitments. 

(d) Qualifications of personnel. Pro-
posals will be reviewed for whether the 
key personnel who are to be respon-
sible for performing the proposed tasks 
have the necessary qualifications and 
whether they have a track record of 
performing activities similar to those 
being proposed. If a consultant or oth-
ers are to be hired, points may be 
awarded for consultants only if the 
proposal includes evidence of their 
availability and commitment as well. 
Proposals using in-house employees 
with strong track records in innovative 
activities will receive higher points 
relative to proposals that out-source 
expertise. 

(e) Local support. Proposed Centers 
must show local support and coordina-
tion with other developmental organi-
zations in the proposed service area 
and with state and local institutions. 
Support documentation should include 
recognition of rural values that bal-
ance employment opportunities with 
environmental stewardship and other 
rural amenities. Proposed Centers that 
show strong support from potential 
beneficiaries and coordination with 
other developmental organizations will 
receive more points than those not evi-
dencing such support. 

(f) Future support. Applicants that 
can demonstrate their vision for fund-
ing center operations for future years, 
including diversification of funding 
sources and building in-house technical 
assistance capacity, will receive more 
points for this criterion. 

§ 4284.1014 Grant closing. 

(a) Letter of Conditions. The Agency 
will notify an approved applicant in 
writing, setting out the conditions 
under which the grant will be made. 

(b) Applicant’s intent to meet condi-
tions. Upon reviewing the conditions 
and requirements in the letter of condi-
tions, the applicant must complete, 
sign and return the Agency’s ‘‘Letter of 
Intent to Meet Conditions,’’ or, if cer-
tain conditions cannot be met, the ap-
plicant may propose alternate condi-
tions to the Agency. The Agency must 
concur with any changes proposed to 
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the letter of conditions by the appli-
cant before the application will be fur-
ther processed. 

(c) Grant agreement. The Agency and 
the grantee must enter into an ‘‘Agri-
culture Innovation Center Grant 
Agreement’’ prior to the advance of 
funds. 

§§ 4284.1015–4284.1099 [Reserved] 

§ 4284.1100 OMB control number. 

The reporting and recordkeeping re-
quirements contained in this regula-
tion have been approved by the Office 
of Management and Budget and have 
been assigned OMB control number 
0570–0045. 

PART 4285—COOPERATIVE 
AGREEMENTS 

Subpart A—Federal-State Research on 
Cooperatives Program 

Sec. 
4285.1 Objective. 
4285.2 Cooperative agreement purposes. 
4285.3 Definitions. 
4285.4–4285.23 [Reserved] 
4285.24 Eligibility. 
4285.25 Authorized use of cooperative agree-

ment funds. 
4285.26–4285.45 [Reserved] 
4285.46 Prohibited use of cooperative agree-

ment funds. 
4285.47 Limitations. 
4285.48–4285.57 [Reserved] 
4285.58 How to apply for cooperative agree-

ment funds. 
4285.59–4285.68 [Reserved] 
4285.69 Evaluation and disposition of appli-

cations. 
4285.70 Evaluation criteria. 
4285.71–4285.80 [Reserved] 
4285.81 Cooperative agreement awards. 
4285.82 Use of funds; changes. 
4285.83–4285.92 [Reserved] 
4285.93 Other Federal statutes and regula-

tions that apply. 
4285.94 Other conditions. 
4285.95–4285.99 [Reserved] 
4285.100 OMB control number. 

AUTHORITY: 7 U.S.C. 1623; Public Law 103– 
111, 107 Stat. 1046; 7 U.S.C. 2201; USDA Sec-
retary’s Memorandum 1020–39, dated Sep-
tember 30, 1993; and Public Law 103–211, 108 
Stat. 3. 

SOURCE: 59 FR 38342, July 28, 1994, unless 
otherwise noted. 

Subpart A—Federal-State Re-
search on Cooperatives Pro-
gram 

§ 4285.1 Objective. 
This subpart sets forth the policies 

and procedures and delegates authority 
for providing Federal-State Research 
on Cooperatives cooperative agreement 
funds to finance programs of research 
on cooperatives as authorized under 
Section 204 (b) of the Agricultural Mar-
keting Act of 1946 (7 U.S.C. 1623 (b)). 
The primary purpose of this matching 
fund program, via cooperative agree-
ments, is to encourage State Depart-
ments of Agriculture and State Agri-
cultural Experiment Stations in con-
ducting research related to agricul-
tural cooperatives. 

§ 4285.2 Cooperative agreement pur-
poses. 

Rural Development Administration 
(RDA) or its successor agency may 
enter into a cooperative agreement 
with a State agency to provide funds to 
the State agency to: 

(a) Conduct marketing research re-
lated to agricultural cooperatives. 

(b) Assist other organizations in con-
ducting marketing research related to 
agricultural cooperatives. 

§ 4285.3 Definitions. 
As used in this part: 
Agreement period. The total period of 

time approved by the Assistant Admin-
istrator for Cooperative Services for 
conducting the proposed project as out-
lined in an approved application. The 
time period is normally no more than 3 
years, renewable for cause not to ex-
ceed a total of 4 fiscal years. 

Agricultural products. Agricultural 
products include agricultural, horti-
cultural, viticultural, and dairy prod-
ucts, livestock and poultry, bees, forest 
products, fish and shellfish, and any 
products thereof, including processed 
or manufactured products, and any and 
all products raised or produced on 
farms and any processed or manufac-
tured product thereof. 

Assistant Administrator for Cooperative 
Services. The Assistant Administrator 
for Cooperative Services, Rural Devel-
opment Administration or its successor 
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agency, USDA or any authorized dele-
gate. 

Awarding official. The Assistant Ad-
ministrator for Cooperative Services or 
authorized delegate. 

Cooperative agreement. A legal instru-
ment reflecting a relationship between 
the United States Government and a 
State where: 

(1) The principal purpose of the rela-
tionship is the transfer of money, prop-
erty, services, or anything of value to 
the State agency to carry out research 
related to cooperatives; and 

(2) Substantial involvement is antici-
pated between RDA or its successor 
agency, acting for the Federal Govern-
ment, and the State or other recipient 
during performance of the research in 
the agreement. 

Cooperator. The State agency des-
ignated in the cooperative agreement 
award document as the responsible 
legal entity to whom a cooperative 
agreement is awarded under this part. 

Department. The U.S. Department of 
Agriculture. 

Methodology. The research approach 
to be followed to carry out the project. 

Principal investigator. A single indi-
vidual who is responsible for the sci-
entific and technical direction of the 
project, as designated by the coop-
erator in the cooperative agreement 
application and approved by the Assist-
ant Administrator for Cooperative 
Services. 

Project. The particular activity with-
in the scope of one or more of the re-
search program areas identified in the 
annual program solicitation that is 
supported by a cooperative agreement 
under this part. 

State agencies. State agencies include, 
among others, State Agricultural Ex-
periment Stations and State Depart-
ments of Agriculture in the 50 States, 
the Virgin Islands, and Guam, and 
other appropriate State agencies. Final 
determination of whether certain 1890 
or 1862 Land Grant institutions qualify 
as state agencies will be determined on 
a case-by-case basis by the Office of the 
General Counsel (OGC), USDA. 

§§ 4285.4–4285.23 [Reserved] 

§ 4285.24 Eligibility. 

To enter into a cooperative agree-
ment for these funds, the applicant 
must: 

(a) Be a State Agency as defined in 
§ 4285.3 of this subpart; 

(b) Have the financial, legal, adminis-
trative, and actual capacity to assume 
and carry out the responsibilities im-
posed by the Agreement. To meet the 
requirement of actual capacity it must 
either: 

(1) Have necessary background and 
experience with proven ability to per-
form responsibly in the field of eco-
nomic, business management, or other 
needed research area; or 

(2) Have the necessary administrative 
and supervisory controls in place to as-
sure an agreed upon contracting orga-
nization has the proven ability to per-
form responsibly in the field of eco-
nomic, business management, or other 
needed research area; 

(c) Legally obligate itself to admin-
ister cooperative agreement funds, pro-
vide adequate accounting of the ex-
penditure of such funds, and comply 
with the cooperative agreement; 

(d) Provide at least 50 percent of the 
funds necessary to conduct the re-
search from non-federal funds; and 

(e) Agree to conduct proposed re-
search related to cooperatives and agri-
cultural marketing. 

§ 4285.25 Authorized use of coopera-
tive agreement funds. 

Funds received for research under co-
operative agreements in this program 
shall only be used for: 

(a) Payment of salaries and necessary 
employee benefits of personnel as 
agreed upon in the Cooperative Agree-
ment. Included are salaries and bene-
fits of State employees assigned full- 
time to one or more projects, or the 
percent of the salaries and benefits re-
lated to project work for State employ-
ees assigned part-time to research on 
one or more projects. Salaries and ben-
efits include basic salary, other com-
pensation such as holiday pay, sick or 
annual leave, and personnel benefits 
(quarters allowance, payments to other 
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funds such as employees’ life insur-
ance, health benefits, retirement, Fed-
eral Insurance Contributions Act 
(FICA), accident compensation, and 
similar payments). For any of the ben-
efit items when the State usually pays 
the employer share, Federal funds may 
be used to pay the proportionate share 
of such employer contributions. 

(b) Payment of necessary and reason-
able office expenses such as office rent-
al, office utilities, and office equipment 
rental. The purchase of office equip-
ment is permissible when the coop-
erator determines it to be more eco-
nomical than renting. However, as a 
general rule, these types of expenses 
would be classified as indirect costs in 
multiple funded organizations and 
would not be an allowable expense. 
Planned purchases of equipment cost-
ing more than $200 per unit must be ap-
proved by RDA or its successor agency. 
Equipment purchased becomes State 
property pursuant to the cooperative 
agreement. 

(c) Payment of necessary and reason-
able costs of printing publications of 
research project results. However, all 
such publications should show the RDA 
or its successor agency as cooperator 
in the project and bear the following 
statement: ‘‘State funds for this 
project (publication) were matched 
with Federal funds under the Federal- 
State Research on Cooperatives Pro-
gram of the U.S. Department of Agri-
culture, Rural Development Adminis-
tration or its successor agency, Cooper-
ative Services, as provided by the Agri-
cultural Marketing Act of 1946 and (ap-
propriate) fiscal year appropriations.’’ 

(d) Purchase of office supplies (such 
as paper, pens, pencils, and trade maga-
zines) and postage needed for project 
activities. 

(e) Payment of necessary and reason-
able travel expenses. 

§§ 4285.26–4285.45 [Reserved] 

§ 4285.46 Prohibited use of cooperative 
agreement funds. 

(a) The Agricultural Marketing Act 
prohibits the use of Federal funds to 
pay for newspaper or periodical space 
and radio and television time, either 
directly to the media or indirectly 
though an advertising agency or other 

firm. County and State fair exhibits, as 
well as commodity months and weeks, 
are also excluded as the research on co-
operatives program activities. 

(b) Federal funds cannot be used to 
purchase products or samples of prod-
ucts to give away to the public. 

(c) Federal program funds cannot be 
used to purchase: 

(1) Promotional pieces such as point- 
of-sale materials, promotional kits, 
billboard space and signs, streamers, 
automobile stickers, table tents, and 
placemats; or 

(2) Promotion items of a personal gift 
nature. 

(d) Cooperative agreement funds can-
not be used to conduct general pub-
licity or information programs de-
signed to build the image of the State’s 
agriculture or of a particular State De-
partment of Agriculture or Agricul-
tural Experiment Station. 

(e) Project funds cannot be used to 
pay for the salary and travel of em-
ployees of cooperatives, trade associa-
tions, commodity groups, and other in-
dustry organizations, or of State per-
sonnel while engaged in managing mar-
ket orders, cooperatives, or other 
group endeavors. 

(f) Commissioners, Directors, and 
Secretaries of State Departments of 
Agriculture, Agricultural Experiment 
Stations, and other State agencies can-
not charge their salaries and travel to 
project funds, with the exception of 
travel to workshops or conferences de-
voted to the Federal-State Research On 
Cooperatives Program. 

(g) Funds made available for this pro-
gram shall not be subject to reduction 
for indirect costs or for tuition remis-
sion. 

§ 4285.47 Limitations. 
The amount of funds available for the 

cooperative agreements under this pro-
gram is limited to the amount appro-
priated for the fiscal year. 

§§ 4285.48–4285.57 [Reserved] 

§ 4285.58 How to apply for cooperative 
agreement funds. 

(a) A program solicitation will be 
prepared and announced through publi-
cations such as the FEDERAL REGISTER, 
professional trade journals, agency or 
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program handbooks, and/or any other 
appropriate means, as early as prac-
ticable each fiscal year in which funds 
are appropriated for the program. 

(b) The annual program solicitation 
will contain information sufficient to 
enable all eligible applicants to prepare 
proposals including: 

(1) Desired research topics. The FY– 
94 solicitation will encourage studies: 

(i) To improve the efficiency and ef-
fectiveness of marketing of agricul-
tural cooperatives; 

(ii) To measure the impact of rural 
cooperatives on the local economies; 

(iii) That help identify opportunities 
to develop cooperatives for new or al-
ternative market uses of agricultural 
products; 

(iv) That help identify ways to de-
velop agricultural marketing coopera-
tives; and 

(v) Addressing other cooperative 
marketing objectives; 

(2) Explanation of eligibility require-
ments as outlined in § 4285.24 of this 
subpart; 

(3) The notice of availability of appli-
cation forms and instructions for sub-
mission of applications; 

(4) The notice of deadline dates for 
postmarking proposal packages. 

(c) Format for proposals. Unless other-
wise indicated by the Department in 
the annual program solicitation, the 
following information must be sub-
mitted for the preparation of proposals 
under this program: 

(1) Form SF–424, ‘‘Application for 
Federal Assistance.’’ 

(2) Form SF–424A, ‘‘Budget Informa-
tion—Non-Construction Programs.’’ 

(3) Form SF–424B, ‘‘Assurances—Non- 
Construction Programs.’’ 

(4) Statement of Work. The application 
must include a narrative statement de-
scribing the nature of the proposed re-
search. The Statement of Work must 
include at least the following: 

(i) Title of the Project. The title of 
the proposal must be brief, yet rep-
resent the major thrust of the project. 

(ii) Project Leaders. List the name(s) 
of the principal investigator(s). Minor 
collaborators or consultants should be 
so designated and not listed as prin-
cipal investigators. 

(iii) Need for the Project. A concisely 
worded rationale behind the proposed 

research must be presented. The need 
for the proposed research must be 
clearly related to marketing and to the 
needs of agricultural cooperatives. 

(iv) Objectives of the project. The 
specific description of the overall 
project goal(s) and supporting objec-
tives must be presented. 

(v) Procedures for conducting the re-
search. The hypotheses or questions 
being asked and the methodology being 
applied to the proposed project must be 
described. A description of any subcon-
tracting arrangements that will be 
used for conducting the research must 
be included. A tentative schedule for 
conducting major steps involved in the 
investigation must also be included. 

(vi) The expected output of the 
project. A description of how the re-
sults of the research will be dissemi-
nated should be presented. Responsi-
bility for publishing any research re-
ports or other types of output should 
also be identified. 

(5) Collaborative arrangements. If the 
nature of the proposed project requires 
collaboration or subcontractual ar-
rangements with other research sci-
entists, corporations, organizations, 
agencies, or entities, the applicant 
must identify the collaborator(s) and 
provide a full explanation of the nature 
of the collaboration. Evidence (i.e., let-
ters of intent) should be provided to as-
sure reviewers that the collaborators 
involved have agreed to render this 
service. In addition, the proposal must 
indicate whether or not such a collabo-
rative arrangement(s) has the potential 
for conflict(s) of interest. 

(6) Personnel support. To assist re-
viewers in assessing the competence 
and experience of the proposed project 
staff, key personnel who will be in-
volved in the proposed project must be 
identified clearly. For each principal 
investigator involved, and for all senior 
associates and other professional per-
sonnel who expect to work on the 
project, whether or not funds are 
sought for their support, the following 
must be included: 

(i) An estimate of the time commit-
ments necessary; 

(ii) Curriculum Vitae. The cur-
riculum vitae should be limited to a 
presentation of academic and research 
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credentials, e.g., educational, employ-
ment and professional history, and 
honors and awards. Unless pertinent to 
the project, it should not include meet-
ings attended, seminars given, or per-
sonal data such as birth date, martial 
status, or community activities; and 

(iii) Publication List(s). A chrono-
logical list of all publications in ref-
ereed journals during the past five 
years, including those in press, must be 
provided for each professional project 
member for whom a curriculum vitae is 
provided. Also list other non-refereed 
technical publications that have rel-
evance to the proposed project. Au-
thors should be listed in the same order 
as they appear on each paper cited, 
along with the title and complete ref-
erence as these usually appear in jour-
nals. 

§§ 4285.59–4285.68 [Reserved] 

§ 4285.69 Evaluation and disposition of 
applications. 

(a) Evaluation. (1) All proposals re-
ceived from eligible applicants and 
postmarked in accordance with dead-
lines established in the annual program 
solicitation shall be evaluated by the 
Assistant Administrator for Coopera-
tive Services through an RDA or its 
successor agency staff panel. The As-
sistant Administrator for Cooperative 
Services will select the evaluation 
panel from staff determined to be high-
ly qualified in the subject matter areas 
that were emphasized in the current 
year’s solicitation and from those with 
no potential conflict of interest with 
the applicants. 

(2) Prior to technical examination, a 
preliminary review will be made for re-
sponsiveness to the program solicita-
tion (e.g., relationship of proposal to 
research topic(s) listed in solicitation). 
Proposals that do not fall within the 
guidelines as stated in the program so-
licitation will be eliminated from com-
petition and will be returned to the ap-
plicant. 

(3) Proposals will be ranked based on 
evaluation criteria established in 
§ 4285.70 of this subpart, and financial 
support levels will be recommended to 
the Assistant Administrator for Coop-
erative Services by the panel within 
the limitation of the total funding 

available in the fiscal year. The pur-
pose of these evaluations is to provide 
information upon which the Assistant 
Administrator for Cooperative Services 
may make informed judgments in se-
lecting proposals. Such recommenda-
tions are advisory only and are not 
binding on the awarding official of 
RDA or its successor agency. To ensure 
a comprehensive evaluation, all appli-
cations should be written with the care 
and thoroughness accorded papers for 
publication. 

(b) Disposition. (1) On the basis of the 
Assistant Administrator for Coopera-
tive Services’s evaluation of an appli-
cation in accordance with paragraph 
(a) of this section, the Assistant Ad-
ministrator for Cooperative Services 
will either: 

(i) Approve support using currently 
available funds; 

(ii) Defer support due to lack of funds 
or need for further evaluation; or 

(iii) Disapprove support for the pro-
posed project in whole or in part. 

(2) With respect to any approved 
project, the Assistant Administrator 
for Cooperative Services will determine 
the project period during which the 
project may be funded. 

(3) Any deferral or disapproval of an 
application will not preclude its recon-
sideration or reapplication during sub-
sequent fiscal years. However, appli-
cants must reapply if reconsideration 
is desired. 

(4) The Assistant Administrator for 
Cooperative Services will not make a 
cooperative agreement funding award, 
based upon an application covered by 
this part, unless the application has 
been properly reviewed in accordance 
with the provisions of this part and un-
less said reviewers have made rec-
ommendations concerning the sci-
entific merit and relevance to the pro-
gram of such application. 

§ 4285.70 Evaluation criteria. 
(a) In evaluating the proposal, the 

RDA or its successor agency staff re-
view panel and the awarding official 
will take into account the degree to 
which the proposal demonstrates the 
following: 

(1) Focus on a practical solution to a 
significant problem involving one or 
more of the following on a cooperative 
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business basis: the preparation for mar-
ket, processing, packaging, handling, 
storing, transporting, distributing, or 
marketing of agricultural products. 
(35%) 

(2) Adequacy, soundness, and appro-
priateness of the proposed approach to 
solve the identified problem. (30%) 

(3) Feasibility and probability of suc-
cess of project solving the problem. 
(10%) 

(4) Qualifications, experience in re-
lated work, competence, and avail-
ability of project personnel to direct 
and carry out the project. (25%) 

(b) In addition, the cost relative to 
the expected research results will be 
considered in determining the award-
ing of the agreements. 

§§ 4285.71–4285.80 [Reserved] 

§ 4285.81 Cooperative agreement 
awards. 

(a) General. Within the limit of funds 
available for such purpose, the award-
ing official shall make awards for coop-
erative agreements to those applicants 
whose proposals are judged most meri-
torious in the announced program 
areas under the evaluation criteria and 
procedures set forth in this part. The 
date specified by the Assistant Admin-
istrator for Cooperative Services as the 
beginning of the project period shall be 
no later than September 30 of the Fed-
eral fiscal year in which the project is 
approved and funds are appropriated 
for such purpose, unless otherwise per-
mitted by law. All funds awarded under 
this part shall be expended solely in ac-
cordance with the methods identified 
in approved application and budget, the 
regulations of this part, the terms and 
conditions of the award, the Grants 
and Agreements regulations of the De-
partment of Agriculture as currently 
codified in 2 CFR parts 400, 415, 417, 418, 
and 421. 

(b) Cooperative agreement award docu-
ment and notice of award—(1) Coopera-
tive agreement award document. The 
award document shall include at a min-
imum the following: 

(i) Legal name and address of per-
forming organization or institution to 
whom the Assistant Administrator for 
Cooperative Services has competitively 

awarded funds under the terms of this 
part; 

(ii) Title of project; 
(iii) Name(s) and address(es) of prin-

cipal investigator(s) chosen to direct 
and control approved activities; 

(iv) Identifying cooperative agree-
ment number assigned by RDA or its 
successor agency; 

(v) Project period, specifying the 
amount of time the Agency intends to 
support the project without requiring 
recompetition for funds; 

(vi) Total amount of Agency finan-
cial assistance approved by the Assist-
ant Administrator for Cooperative 
Services during the project period; 

(vii) Legal authority(ies) under which 
the cooperative agreement is awarded; 

(viii) Approved budget plan for cat-
egorizing allocable project funds to ac-
complish the stated purpose of the co-
operative agreement award; and 

(ix) Other information or provisions 
deemed necessary by RDA or its suc-
cessor agency to carry out its agree-
ment activities or to accomplish the 
purpose of a particular cooperative 
agreement. 

(2) Notice of award. The notice of 
award of funds for the cooperative 
agreement will be in the form of a let-
ter providing pertinent instructions or 
information to the cooperator. 

(c) Types of cooperative agreement in-
struments. The types of cooperative 
agreements shall be as follows: 

(1) New agreement. This is an agree-
ment instrument by which RDA or its 
successor agency agrees to support a 
specified level of effort for a project 
not supported previously under this 
program. This type of agreement is ap-
proved on the basis of an RDA or its 
successor agency Staff evaluation re-
view and recommendation. 

(2) Renewal agreement. This is an 
agreement instrument by which RDA 
or its successor agency agrees to pro-
vide additional funding for a project 
beyond the period approved in an origi-
nal or amended agreement, provided 
that the cumulative period does not ex-
ceed the statutory limitation. When a 
renewal application is submitted, it 
must include a summary of progress to 
date from the previous agreement pe-
riod. A renewal agreement shall be 
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based upon new application, de novo re-
view and staff evaluation, new rec-
ommendation and approval, and a new 
award instrument. 

(3) Supplemental agreement. This is an 
instrument by which RDA or its suc-
cessor agency agrees to provide small 
amounts of additional funding under a 
new or renewal cooperative agreement 
as specified in paragraphs (c)(1) and 
(c)(2) of this section and may involve a 
short-term (usually one year or less) 
extension of the project period beyond 
that approved in an original or amend-
ed award, but in no case may the cu-
mulative period for the project exceed 
the statutory limitation. A supplement 
is awarded only if required to assure 
adequate completion of the original 
scope of work and if there is sufficient 
justification to warrant such action. A 
request of this nature will not require 
additional review. 

(d) Obligation of the Federal Govern-
ment. The approval of any application 
or the award of any funds for a cooper-
ative agreement shall not commit nor 
obligate the United States in any way 
to make any renewal, supplemental, 
continuation, or other award with re-
spect to any approved application or 
portion of an approved application. 

(e) Obligation of the cooperator. The 
cooperator shall be responsible for: 

(1) Making a brief quarterly progress 
reports at the end of each December, 
March, June and September to the 
FSROC program staff for the duration 
of the research project; 

(2) Presenting a final administrative 
report on the project at the end of the 
research project; and 

(3) Preparing and publishing a re-
port(s) of research findings for dissemi-
nation to interested producers, co-
operatives, and agencies. Include rec-
ognition to financial and other assist-
ance received from the FSROC pro-
gram. 

[59 FR 38342, July 28, 1994, as amended at 79 
FR 76018, Dec. 19, 2014] 

§ 4285.82 Use of funds; changes. 
(a) Delegation of fiscal responsibility. 

The cooperator may not, in whole or in 
part, delegate or transfer to another 
person, institution, or organization the 
responsibility for use or expenditure of 
cooperative agreement funds. 

(b) Change in project plans. (1) The 
permissible changes by the cooperator, 
principal investigator(s), or other key 
project personnel in the approved coop-
erative agreement shall be limited to 
changes in methodology, techniques, or 
other aspects of the project to expedite 
achievement of the project’s approved 
goals. If the cooperator and/or the prin-
cipal investigator(s) is uncertain 
whether a particular change complies 
with this provision, the question must 
be referred to the Assistant Adminis-
trator for Cooperative Services for a 
final determination. 

(2) Changes in approved goals, or ob-
jectives, shall be requested by coop-
erator and approved in writing by the 
Assistant Administrator for Coopera-
tive Services, or authorized delegate, 
prior to effecting such changes. Nor-
mally, no requests for such changes 
outside the scope of the original ap-
proved project will be approved. 

(3) Changes in approved project lead-
ership or the replacement or realign-
ment of other key project personnel 
shall be requested by the cooperator 
and approved in writing by the Assist-
ant Administrator for Cooperative 
Services, or authorized delegate, prior 
to effecting such changes. 

(4) Transfers of actual performance of 
the substantive programmatic work in 
whole or in part and provisions for pay-
ment of funds, whether or not Federal 
funds are involved, shall be requested 
by the cooperator and approved in 
writing by the Assistant Administrator 
for Cooperative Services, or authorized 
delegate, prior to effecting such 
changes, except as may be allowed in 
the terms and conditions of a coopera-
tive agreement award. 

(c) Changes in project period. The 
project period determined pursuant to 
§ 4285.81(b) of this subpart may be ex-
tended by the Assistant Administrator 
for Cooperative Services without addi-
tional financial support, for such addi-
tional period(s) as the Assistant Ad-
ministrator for Cooperative Services 
determines may be necessary to com-
plete, or fulfill the purposes of, an ap-
proved project. Any extension, when 
combined with the originally approved 
or amended project period, shall not 
exceed four (4) years and shall be fur-
ther conditioned upon prior request by 
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the cooperator and approval in writing 
by the Assistant Administrator for Co-
operative Services, or authorized dele-
gate, except as may be allowed in the 
terms and conditions of a cooperative 
agreement award. 

(d) Changes in approved budget. The 
terms and conditions of a cooperative 
agreement will prescribe cir-
cumstances under which written Agen-
cy approval must be requested and ob-
tained prior to instituting changes in 
an approved budget. 

§§ 4285.83–4285.92 [Reserved] 

§ 4285.93 Other Federal statutes and 
regulations that apply. 

Several other Federal statutes and 
regulations apply to cooperative agree-
ment proposals considered for review 
or to agreements awarded under this 
part. These include but are not limited 
to: 

(a) 7 CFR Part 1, Subpart A—USDA 
implementation of the Freedom of In-
formation Act; 

(b) 7 CFR Part 3—USDA implementa-
tion of OMB Circular A–129 regarding 
debt collection; 

(c) 7 CFR Part 15, Subpart A—USDA 
implementation of title VI of the Civil 
Rights Act of 1964 in order to assure 
nondiscrimination; 

(d) 7 CFR Part 1473—National Agri-
cultural, Research, Extension, and 
Teaching Policy Act Amendments of 
1981 if the project involves a college or 
university; 

(e) 2 CFR part 400, Uniform Adminis-
trative Requirements, Cost Principles, 
and Audit Requirements for Federal 
Awards; 

(f) 2 CFR part 415, General Program 
Administrative Regulations; 

(g) 2 CFR part 417, Nonprocurement 
Debarment and Suspension; 

(h) 2 CFR part 418, New Restrictions 
on Lobbying; 

(i) 2 CFR part 421, Requirements for 
Drug-Free Workplace (Financial As-
sistance); 

(j) 7 CFR part 3051—Audits of Institu-
tions of Higher Education and Other 
Nonprofit Institutions; 29 U.S.C. 794, 
section 504—Rehabilitation Act of 1973, 
and 7 CFR part 15B prohibiting dis-
crimination based upon physical or 
mental handicap in Federally assisted 
programs; and 

(k) 35 U.S.C. 200 et seq.—Bayh-Dole 
Act, controlling allocation of rights to 
inventions made by employees of small 
business firms and domestic nonprofit 
organizations, including universities, 
in Federally assisted programs (imple-
menting regulations are contained in 
37 CFR part 401). 

[59 FR 38342, July 28, 1994, as amended at 79 
FR 76018, Dec. 19, 2014] 

§ 4285.94 Other conditions. 
Post-award requirements. Upon award-

ing the cooperative agreement, the 
post-award and audit requirements of 2 
CFR part 200, as adopted by USDA in 2 
CFR part 400 apply. 

[79 FR 76018, Dec. 19, 2014] 

§§ 4285.95–4285.99 [Reserved] 

§ 4285.100 OMB control number. 
The reporting and recordkeeping re-

quirements contained in this regula-
tion have been approved by the Office 
of Management and Budget (OMB) and 
have been assigned OMB control num-
ber 0570–0005. Public reporting burden 
for this collection of information is es-
timated to vary from 10 minutes to 36 
hours per response with an average of 
3.48 hours per response, including the 
time for reviewing instructions, 
searching existing data sources, gath-
ering and maintaining the data needed, 
and completing and reviewing the col-
lection of information. Send comments 
regarding this burden estimate or any 
other aspect of this collection of infor-
mation, including suggestions for re-
ducing this burden, to Department of 
Agriculture, Clearance Officer, OIRM, 
Ag Box 7630, Washington, DC 20250; and 
to the Office of Management and Budg-
et, Paperwork Reduction Project (OMB 
#0570–0005), Washington, DC 20503. 

PART 4287—SERVICING 

Subpart A [Reserved] 

Subpart B—Servicing Business and Industry 
Guaranteed Loans 

Sec. 
4287.101 Introduction. 
4287.102 Definitions and abbreviations. 
4287.103 Exception authority. 
4287.104–4287.105 [Reserved] 
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4287.106 Appeals. 
4287.107 Routine servicing. 
4287.108–4287.111 [Reserved] 
4287.112 Interest rate changes. 
4287.113 Release of collateral. 
4287.114–4287.122 [Reserved] 
4287.123 Subordination of lien position. 
4287.124 Alterations of loan instruments. 
4287.125–4287.132 [Reserved] 
4287.133 Sale of corporate stock. 
4287.134 Transfer and assumption. 
4287.135 Substitution of lender. 
4287.136 Lender failure. 
4287.137–4287.144 [Reserved] 
4287.145 Default by borrower. 
4287.146–4287.155 [Reserved] 
4287.156 Protective advances. 
4287.157 Liquidation. 
4287.158 Determination of loss and payment. 
4287.159–4287.168 [Reserved] 
4287.169 Future recovery. 
4287.170 Bankruptcy. 
4287.171–4287.179 [Reserved] 
4287.180 Termination of guarantee. 
4287.181–4287.199 [Reserved] 
4287.200 OMB control number. 

Subpart D—Servicing Biorefinery, Renew-
able Chemical, and Biobased Manu-
facturing Assistance Guaranteed 
Loans 

4287.301 Introduction. 
4287.302 Definitions. 
4287.303 Exception authority. 
4287.304–4287.305 [Reserved] 
4287.306 Appeals. 
4287.307 Routine servicing. 
4287.308–4287.311 [Reserved] 
4287.312 Interest rate changes. 
4287.313 Release of Collateral. 
4287.314–4287.322 [Reserved] 
4287.323 Subordination of lien position. 
4287.324 Alterations of loan instruments. 
4287.325–4287.333 [Reserved] 
4287.334 Transfer and Assumption. 
4287.335 Substitution of Lender. 
4287.336 Lender failure. 
4287.337–4287.344 [Reserved] 
4287.345 Default by Borrower. 
4287.346–4287.355 [Reserved] 
4287.356 Protective Advances. 
4287.357 Liquidation. 
4287.358 Determination of loss and payment. 
4287.359–4287.368 [Reserved] 
4287.369 Future recovery. 
4287.370 Bankruptcy. 
4287.371–4287.379 [Reserved] 
4287.380 Termination of guarantee. 
4287.381–4287.399 [Reserved] 
4287.400 OMB control number. 

AUTHORITY: 5 U.S.C. 301; 7 U.S.C. 1932(a); 7 
U.S.C. 1989. 

SOURCE: 61 FR 67648, Dec. 23, 1996, unless 
otherwise noted. 

Subpart A [Reserved] 

Subpart B—Servicing Business and 
Industry Guaranteed Loans 

SOURCE: 81 FR 36020, June 3, 2016, unless 
otherwise noted. 

§ 4287.101 Introduction. 
(a) This subpart supplements sub-

parts A and B of part 4279 of this chap-
ter by providing additional require-
ments and instructions for servicing 
and liquidating all B&I Guaranteed 
Loans. This includes Drought and Dis-
aster, Disaster Assistance for Rural 
Business Enterprises, Business and In-
dustry Disaster, and American Recov-
ery and Reinvestment Act guaranteed 
loans. 

(b) The lender is responsible for serv-
icing the entire loan and must remain 
mortgagee and secured party of record, 
notwithstanding the fact that another 
party may hold a portion of the loan. 

(c) Whether specifically stated or 
not, whenever Agency approval is re-
quired, it must be in writing. Copies of 
all forms and regulations referenced in 
this subpart may be obtained from any 
Agency office and from the USDA 
Rural Development Web site at http:// 
www.rd.usda.gov/publications. Whenever 
a form is designated in this subpart, 
that designation includes predecessor 
and successor forms, if applicable, as 
specified by the Agency. 

§ 4287.102 Definitions and abbrevia-
tions. 

The definitions and abbreviations 
contained in § 4279.2 of this chapter 
apply to this subpart. 

§ 4287.103 Exception authority. 
Section 4279.15 of this chapter applies 

to this subpart. 

§§ 4287.104–4287.105 [Reserved] 

§ 4287.106 Appeals. 
Section 4279.16 of this chapter applies 

to this subpart. 

§ 4287.107 Routine servicing. 
The lender is responsible for serv-

icing the entire loan and for taking all 
servicing actions that a reasonably 
prudent lender would perform in serv-
icing its own portfolio of loans that are 
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not guaranteed. The lender may con-
tract for services but is ultimately re-
sponsible for underwriting, loan origi-
nation, loan servicing, and compliance 
with all Agency regulations. Form RD 
4279–4, ‘‘Lender’s Agreement,’’ is the 
contractual agreement between the 
lender and the Agency that sets forth 
some of the lender’s loan servicing re-
sponsibilities. These responsibilities 
include, but are not limited to, peri-
odic borrower visits, the collection of 
payments, obtaining compliance with 
the covenants and provisions in the 
loan agreement, obtaining and ana-
lyzing financial statements, ensuring 
payment of taxes and insurance pre-
miums, maintaining liens on collat-
eral, keeping an inventory accounting 
of all collateral items, and reconciling 
the inventory of all collateral sold dur-
ing loan servicing, including liquida-
tion. 

(a) Lender reports and annual renewal 
fee. The lender must report the out-
standing principal and interest balance 
and the current loan classification on 
each guaranteed loan semiannually (at 
June 30 and December 31), using either 
the USDA Lender Interactive Network 
Connection (LINC) system or Form RD 
1980–41, ‘‘Guaranteed Loan Status Re-
port.’’ The lender must transmit the 
annual renewal fee to the Agency in ac-
cordance with § 4279.120(b) of this chap-
ter calculated based on the December 
31 semiannual status report. 

(b) Loan classification. The lender 
must provide the loan classification or 
rating under its regulatory standards 
as of loan closing, using either the 
LINC system or Form 1980–19, ‘‘Guar-
anteed Loan Closing Report.’’ When 
the lender changes the loan classifica-
tion in the future, the lender must no-
tify the Agency within 30 days, in writ-
ing, of any change in the loan classi-
fication. 

(c) Agency and lender conference. At 
the Agency’s request, the lender must 
consult with the Agency to ascertain 
how the guaranteed loan is being serv-
iced and that the conditions and cov-
enants of the loan agreement are being 
enforced. 

(d) Borrower financial reports. The 
lender must obtain, analyze, and for-
ward to the Agency the borrower’s and 
any guarantor’s annual financial state-

ments required by the loan agreement 
within 120 days of the end of the bor-
rower’s fiscal year. The lender must 
analyze these financial statements and 
provide the Agency with a written 
summary of the lender’s analysis, ratio 
analysis, and conclusions, which, at a 
minimum, must include trends, 
strengths, weaknesses, extraordinary 
transactions, violations of loan cov-
enants and covenant waivers proposed 
by the lender, any routine servicing ac-
tions performed, and other indications 
of the financial condition of the bor-
rower. Spreadsheets of the financial 
statements must also be included. Fol-
lowing the Agency’s review of the lend-
er’s financial analysis, the Agency will 
provide a written report of any con-
cerns to the lender. Any concerns based 
upon the Agency’s review must be ad-
dressed by the lender. If the lender 
makes a reasonable attempt to obtain 
financial statements but is unable to 
obtain the borrower’s cooperation, the 
failure to obtain financial statements 
will not impair the validity of the Loan 
Note Guarantee. 

(e) Protection of Agency interests. If 
the Agency determines that the lender 
is not in compliance with its servicing 
responsibilities, the Agency reserves 
the right to take any action the Agen-
cy determines necessary to protect the 
Agency’s interests with respect to the 
loan. If the Agency exercises this right, 
the lender must cooperate with the 
Agency to rectify the situation. In de-
termining any loss, the Agency will as-
sess against the lender any cost to the 
Agency associated with such action. 

§§ 4287.108–4287.111 [Reserved] 

§ 4287.112 Interest rate changes. 
(a) The borrower, lender, and holder 

(if any) may collectively initiate a per-
manent or temporary reduction in the 
interest rate of the guaranteed loan at 
any time during the life of the loan 
upon written agreement among these 
parties. The lender must obtain prior 
Agency concurrence and provide a copy 
of the modification agreement to the 
Agency. If any of the guaranteed por-
tion has been purchased by the Agency, 
the Agency (as a holder) will affirm or 
reject interest rate change proposals in 
writing. 
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(b) No increases in interest rates will 
be permitted, except the normal fluc-
tuations in approved variable interest 
rates, unless a temporary interest rate 
reduction occurred. 

(c) The interest rate, after adjust-
ments, must comply with the interest 
rate requirements set forth in § 4279.125 
of this chapter. 

(d) The lender is responsible for the 
legal documentation of interest-rate 
changes by an endorsement or any 
other legally effective amendment to 
the promissory note; however, no new 
notes shall be issued. The lender must 
provide copies of all legal documents to 
the Agency. 

§ 4287.113 Release of collateral. 
(a) Within the parameters of para-

graph (c) of this section, lenders may, 
over the life of the loan, release collat-
eral (other than personal and corporate 
guarantees) with a cumulative value of 
up to 20 percent of the original loan 
amount without Agency concurrence if 
the proceeds generated are used to re-
duce the guaranteed loan or to buy re-
placement collateral. Working assets, 
such as accounts receivable, inventory, 
and work-in-progress that are rou-
tinely depleted or sold and proceeds 
used for the normal course of business 
operations may be used in and released 
for routine business purposes without 
prior concurrence of the Agency as 
long as the loan has not been acceler-
ated. 

(b) If a release of collateral does not 
meet the requirements of paragraph (a) 
of this section, the lender must com-
plete a written evaluation to justify 
the release and obtain written Agency 
concurrence in advance of the release. 

(c) Collateral must remain sufficient 
to provide for adequate collateral cov-
erage. The lender must support all re-
leases of collateral with a value ex-
ceeding $250,000 with a current ap-
praisal on the collateral being released. 
The appraisal must meet the require-
ments of § 4279.144 of this chapter. The 
cost of this appraisal will not be paid 
for by the Agency. The Agency may, at 
its discretion, require an appraisal of 
the remaining collateral in cases where 
it has been determined that the Agency 
may be adversely affected by the re-
lease of collateral. The sale or release 

of the collateral must be based on an 
arm’s length transaction, and there 
must be adequate consideration for the 
release of collateral. Such consider-
ation may include, but is not limited 
to: 

(1) Application of the net proceeds 
from the sale of collateral to the bor-
rower’s debts in order of their lien pri-
ority against the sold collateral; 

(2) Use of the net proceeds from the 
sale of collateral to purchase other col-
lateral of equal or greater value for 
which the lender will obtain as secu-
rity for the benefit of the guaranteed 
loan with a lien position equal or supe-
rior to the position previously held; 

(3) Application of the net proceeds 
from the sale of collateral to the bor-
rower’s business operation in such a 
manner that a significant improvement 
to the borrower’s debt service ability 
will be clearly demonstrated. The lend-
er’s written request must detail how 
the borrower’s debt service ability will 
be improved; or 

(4) Assurance that the release of col-
lateral is essential for the success of 
the business, thereby furthering the 
goals of the program. Such assurance 
must be supported by written docu-
mentation from the lender acceptable 
to the Agency. 

§ 4287.114–4287.122 [Reserved] 

§ 4287.123 Subordination of lien posi-
tion. 

A subordination of the lender’s lien 
position must be requested in writing 
by the lender and concurred with in 
writing by the Agency in advance of 
the subordination. The lender’s subor-
dination proposal must include a finan-
cial analysis of the servicing action 
and be fully supported by current fi-
nancial statements of the borrower and 
guarantors that are less than 90 days 
old. 

(a) The subordination of lien position 
must enhance the borrower’s business 
and not adversely affect the potential 
for collection of the B&I loan through 
repayment or liquidation. 

(b) The lien to which the guaranteed 
loan is subordinated is for a fixed dol-
lar limit and for a fixed term after 
which the guaranteed loan lien priority 
will be restored. 
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(c) Collateral must remain sufficient 
to provide for adequate collateral cov-
erage. The Agency may require a cur-
rent independent appraisal in accord-
ance with § 4279.144 of this chapter. 

(d) Lien priorities must remain for 
the portion of the collateral that was 
not subordinated. 

(e) A subordination to a line of credit 
cannot exceed 1 year. The term of the 
line of credit cannot be extended. 

§ 4287.124 Alterations of loan instru-
ments. 

The lender must neither alter nor ap-
prove any alterations or modifications 
of any loan instrument without the 
prior written approval of the Agency. 

§ 4287.125–4287.132 [Reserved] 

§ 4287.133 Sale of corporate stock. 
Any sale or transfer of corporate 

stock must be approved by the Agency 
in writing and must be to an eligible 
individual or entity in accordance with 
§ 4279.108(a) and 4279.108(b) of this chap-
ter. In the event a portion of the bor-
rower’s stock is sold or transferred, the 
Agency may require personal or cor-
porate guarantees from those then 
owning a 20 percent or more interest in 
the borrower in accordance with 
§ 4279.132 of this chapter. 

§ 4287.134 Transfer and assumption. 
The lender may request a transfer 

and assumption of a guaranteed loan in 
situations where the total indebted-
ness, or less than the total indebted-
ness, is transferred to another eligible 
borrower on the same or different 
terms. A transfer and assumption of 
the borrower’s operation can be accom-
plished before or after the loan goes 
into liquidation. However, if the collat-
eral has been purchased through fore-
closure or the borrower has conveyed 
title to the lender, no transfer and as-
sumption is permitted. Additionally, 
no transfer and assumption is per-
mitted when the Agency has repur-
chased 100 percent of the guaranteed 
portion of the loan. 

(a) Documentation of request. All 
transfers and assumptions must be ap-
proved in writing by the Agency and 
must be to an eligible borrower. The 
lender must provide credit reports for 

each individual or entity owning 20 
percent or more interest in the trans-
feree, along with such other docu-
mentation as the Agency may request 
to determine eligibility. In accordance 
with § 4279.132 of this chapter, the 
Agency will require personal and/or 
corporate guarantee(s) from all owners 
that have a 20 percent or more owner-
ship interest in the transferee. When 
warranted by an Agency assessment of 
potential financial risk, the Agency 
may also require guarantees of parent, 
subsidiaries, or affiliated companies 
(owning less than a 20 percent interest 
in the borrower) and may require secu-
rity for any guarantee. The new bor-
rower must sign Form RD 4279–1, ‘‘Ap-
plication for Loan Guarantee,’’ and any 
guarantors of the guaranteed loan 
must sign Form RD 4279–14, ‘‘Uncondi-
tional Guarantee.’’ 

(b) Terms. Loan terms may be 
changed with the concurrence of the 
Agency, all holders, and the transferor 
(including guarantors) if the transferor 
has not been or will not be released 
from liability. Any new loan terms 
must be within the terms authorized 
by § 4279.126 of this chapter. 

(c) Release of liability. The transferor, 
including any guarantor, may be re-
leased from liability only with prior 
Agency written concurrence and only 
when the fair market value of the col-
lateral being transferred is at least 
equal to the amount of the loan being 
assumed and is supported by a current 
appraisal and a current financial state-
ment of the transferee. The Agency 
will not pay for the appraisal. If the 
transfer is for less than the debt, for a 
release of liability, the lender must 
demonstrate to the Agency that the 
transferor and guarantors have no rea-
sonable debt-paying ability considering 
their assets and income in the foresee-
able future. 

(d) Proceeds. The lender must credit 
any proceeds received from the sale of 
collateral before a transfer and as-
sumption to the transferor’s guaran-
teed loan debt in order of lien priority 
before the transfer and assumption is 
closed. 

(e) Additional loans. Loans to provide 
additional funds in connection with a 
transfer and assumption must be con-
sidered a new loan application, which 
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requires submission of a complete 
Agency application in accordance with 
§ 4279.161(b) of this chapter. 

(f) Credit quality. The lender will pro-
vide a credit analysis of the proposal 
that addresses capacity (sufficient cash 
flow to service the debt), capital (net 
worth), collateral (assets to secure the 
debt), conditions (of the borrower, in-
dustry trends, and the overall econ-
omy), and character (integrity of the 
transferee management) in accordance 
with § 4279.131 of this chapter. 

(g) Appraisals. If the proposed trans-
fer and assumption is for the full 
amount of the Agency guaranteed loan, 
the Agency will not require an ap-
praisal, unless a guarantor is being re-
leased from liability in accordance 
with paragraph (c) of this section. If 
the proposed transfer and assumption 
is for less than the full amount of the 
Agency guaranteed loan, the Agency 
will require an appraisal on all of the 
collateral being transferred, and the 
amount of the assumption must not be 
less than this appraised value. The 
lender is responsible for obtaining this 
appraisal, which must conform to the 
requirements of § 4279.144 of this chap-
ter. The Agency will not pay the ap-
praisal fee or any other costs associ-
ated with this transfer. 

(h) Documents. Prior to Agency ap-
proval, the lender must provide the 
Agency a written legal opinion that 
the transaction can be properly and le-
gally transferred and assurance that 
the conveyance instruments will be ap-
propriately filed, registered, and re-
corded. 

(1) The lender must not issue any 
new promissory notes. The assumption 
must be completed in accordance with 
applicable law and must contain the 
Agency case number of the transferor 
and transferee. The lender must pro-
vide the Agency with a copy of the 
transfer and assumption agreement. 
The lender must ensure that all trans-
fers and assumptions are noted on all 
original Loan Note Guarantees. 

(2) A new loan agreement, consistent 
in principle with the original loan 
agreement, must be executed to estab-
lish the terms and conditions of the 
loan being assumed. An assumption 
agreement can be used to establish the 
loan covenants. 

(3) Upon execution of the transfer 
and assumption, the lender must pro-
vide the Agency with a written legal 
opinion that the transfer and assump-
tion is completed, valid, and enforce-
able, and certification that the transfer 
and assumption is consistent with the 
conditions outlined in the Agency’s 
conditions of approval for the transfer 
and complies with all Agency regula-
tions. 

(i) Loss/repurchase resulting from trans-
fer. (1) Any resulting loss must be proc-
essed in accordance with § 4287.158. 

(2) If a holder owns any of the guar-
anteed portion, such portion must be 
repurchased by the lender or the Agen-
cy in accordance with § 4279.78 of this 
chapter. 

(j) Related party. If the transferor and 
transferee are affiliated or related par-
ties, any transfer and assumption must 
be for the full amount of the debt. 

(k) Cash downpayment. The lender 
may allow the transferee to make cash 
downpayments directly to the trans-
feror provided: 

(1) The transfer and assumption is 
made for the total indebtedness; 

(2) The lender recommends that the 
cash be released, and the Agency con-
curs prior to the transaction being 
completed. The lender may require 
that an amount be retained for a de-
fined period of time as a reserve 
against future defaults. Interest on 
such account may be paid periodically 
to the transferor or transferee as 
agreed; 

(3) The lender determines that the 
transferee has the repayment ability to 
meet the obligations of the assumed 
guaranteed loan, as well as any other 
indebtedness; and 

(4) Any payments by the transferee 
to the transferor will not suspend the 
transferee’s obligations to continue to 
meet the guaranteed loan payments as 
they come due under the terms of the 
assumption. 

(l) Annual renewal fees. The lender 
must pay any annual renewal fee pub-
lished in the FEDERAL REGISTER and 
then in effect at the time the loan is 
closed for the duration of the Loan 
Note Guarantee. Annual renewal fees 
are due for the entire year even if the 
Loan Note Guarantee is terminated be-
fore the end of the year. 
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§ 4287.135 Substitution of lender. 
After the issuance of a Loan Note 

Guarantee, the lender is prohibited 
from selling or transferring the entire 
loan without the prior written ap-
proval of the Agency. Because the Loan 
Note Guarantee is associated with a 
specific promissory note and cannot be 
transferred to a new promissory note, 
the lender must transfer the original 
promissory note to the new lender, who 
must agree to its current loan terms, 
including the interest rate, secondary 
market holder (if any), collateral, loan 
agreement terms, and guarantors. The 
new lender must also obtain the origi-
nal Loan Note Guarantee, original per-
sonal and corporate guarantee(s), and 
the loan payment history from the 
transferor lender. If the new lender 
wishes to modify the loan terms after 
acquisition, the new lender must sub-
mit a request to the Agency. 

(a) The Agency may approve the sub-
stitution of a new lender if: 

(1) The proposed substitute lender: 
(i) Is an eligible lender in accordance 

with § 4279.29 of this chapter and is ap-
proved as such; 

(ii) Is able to service the loan in ac-
cordance with the original loan docu-
ments; and 

(iii) Agrees in writing to acquire title 
to the unguaranteed portion of the 
loan held by the original lender and as-
sumes all original loan requirements, 
including liabilities and servicing re-
sponsibilities. 

(2) The substitution of the lender is 
requested in writing by the borrower, 
the proposed substitute lender, and the 
original lender of record, if still in ex-
istence. 

(b) The Agency will not pay any loss 
or share in any costs (e.g., appraisal 
fees and environmental assessments) 
with a new lender unless a relationship 
is established through a substitution of 
lender in accordance with paragraph 
(a) of this section. This includes situa-
tions where a lender is merged with or 
acquired by another lender and situa-
tions where the lender has failed and 
been taken over by a regulatory agency 
such as the Federal Deposit Insurance 
Corporation (FDIC) and the loan is sub-
sequently sold to another lender. 

(c) Where the lender has failed and 
been taken over by the FDIC and the 

loan is liquidated by the FDIC rather 
than being sold to another lender, the 
Agency will pay losses and share in 
costs as if the FDIC were an approved 
substitute lender. 

(d) In cases where there is a substi-
tution of the lender, the Agency and 
the new lender must execute a new 
Form RD 4279–4, ‘‘Lender’s Agree-
ment,’’ unless a valid Lender’s Agree-
ment already exists with the new lend-
er. 

§ 4287.136 Lender failure. 
(a) Uninsured lender. The lender or in-

suring agency cannot arbitrarily 
change the Lender’s Agreement and re-
lated documents on the guaranteed 
loan, and the Agency will make the 
successor to the failed institution 
aware of the statutory and regulatory 
requirements. If the acquiring institu-
tion is not an eligible lender as set 
forth in § 4279.29 of this chapter, the 
Loan Note Guarantee will not be en-
forceable, and the institution must 
promptly apply to become an eligible 
lender. The failure of the uninsured 
lender to become an eligible lender will 
result in the Loan Note Guarantee 
being unenforceable. A new lender ap-
proved by the Agency will be afforded 
the benefits of the Loan Note Guar-
antee in the sharing of any loss and eli-
gible expenses subject to the limits 
that are set forth in the regulations 
governing the program. 

(b) Insured lender. The FDIC and the 
Agency have entered into an Inter- 
Agency Agreement and all parties are 
to abide by this Agreement or suc-
cessor document(s). This document sets 
forth the duties and responsibilities of 
each Agency when an institution fails. 
The lender must take such action that 
a reasonably prudent lender would take 
if it did not have a Loan Note Guar-
antee to protect the lender and Agen-
cy’s mutual interest. 

§ 4287.137–4287.144 [Reserved] 

§ 4287.145 Default by borrower. 
The lender’s primary responsibilities 

in default are to act prudently and ex-
peditiously, to work with the borrower 
to bring the account current or cure 
the default through restructuring if a 
realistic plan can be developed, or to 
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accelerate the account and conduct a 
liquidation in a manner that will mini-
mize any potential loss. The lender 
may initiate liquidation subject to sub-
mission and approval of a complete liq-
uidation plan. 

(a) The lender must notify the Agen-
cy when a borrower is more than 30 
days past due on a payment and the de-
linquency cannot be cured within 30 
days or when a borrower is otherwise in 
default of covenants in the loan agree-
ment by promptly submitting Form 
RD 1980–44, ‘‘Guaranteed Loan Bor-
rower Default Status,’’ or processing 
the Default Status report in LINC. The 
lender must update the loan’s status 
each month using either Form RD 1980– 
44 or the LINC Default Status report 
until such time as the loan is no longer 
in default. If a monetary default ex-
ceeds 60 days, the lender must meet 
with the Agency and, if practical, the 
borrower to discuss the situation. 

(b) In considering options, the pros-
pects for providing a permanent cure 
without adversely affecting the risk to 
the Agency and the lender is the para-
mount objective. 

(1) Curative actions (subject to the 
rights of any holder and Agency con-
currence) include, but are not limited 
to: 

(i) Deferment of principal and/or in-
terest payments; 

(ii) An additional unguaranteed tem-
porary loan by the lender to bring the 
account current; 

(iii) Reamortization of or resched-
uling the payments on the loan; 

(iv) Transfer and assumption of the 
loan in accordance with § 4287.134; 

(v) Reorganization; 
(vi) Liquidation; and 
(vii) Changes in interest rates with 

the Agency’s, the lender’s, and any 
holder’s approval. Any interest pay-
ments must be adjusted proportion-
ately between the guaranteed and 
unguaranteed portion of the loan. 

(2) The term of any deferment, re-
scheduling, reamortization, or morato-
rium will be limited to the lesser of the 
remaining useful life of the collateral 
or remaining limits as set forth in 
§ 4279.126 of this chapter (excluding 
paragraph (c)). During a period of 
deferment or moratorium on the guar-
anteed loan, the lender’s unguaranteed 

loan(s) and any stockholder loans must 
also be under deferment or morato-
rium. Balloon payments are permitted 
as a loan servicing option as long as 
there is a reasonable prospect for suc-
cess and the remaining life of the col-
lateral supports the action. 

(3) In the event of a loss or a repur-
chase, the lender cannot claim default 
or penalty interest, late payment fees, 
or interest on interest. If the restruc-
turing includes the capitalization of in-
terest, interest accrued on the capital-
ized interest will not be covered by the 
guarantee. Consequently, it is not eli-
gible for repurchase from the holder 
and cannot be included in the loss 
claim. 

(c) Debt write-downs for an existing 
borrower, where the same principals re-
tain control of and decisionmaking au-
thority for the business, are prohibited, 
except as directed or ordered under the 
Bankruptcy Code. 

(d) For loans closed on or after Au-
gust 2, 2016, in the event of a loss, the 
guarantee will not cover note interest 
to the lender accruing after 90 days 
from the most recent delinquency ef-
fective date. 

(e) For loans closed on or after Au-
gust 2, 2016, the lender or the Agency 
will issue an interest termination let-
ter to the holder(s) establishing the 
termination date for interest accrual. 
The guarantee will not cover interest 
to any holder accruing after the great-
er of: 90 days from the date of the most 
recent delinquency effective date as re-
ported by the lender or 30 days from 
the date of the interest termination 
letter. 

(f) For repurchases of guaranteed 
loans, refer to § 4279.78 of this chapter. 

§ 4286.146–4287.155 [Reserved] 

§ 4287.156 Protective advances. 
Protective advances are advances 

made by the lender for the purpose of 
preserving and protecting the collat-
eral where the debtor has failed to, will 
not, or cannot meet its obligations. 
Lenders must exercise sound judgment 
in determining that the protective ad-
vance preserves collateral and recovery 
is actually enhanced by making the ad-
vance. Lenders cannot make protective 
advances in lieu of additional loans. A 
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protective advance claim will be paid 
only at the time of the final report of 
loss payment. 

(a) The maximum loss to be paid by 
the Agency will never exceed the origi-
nal loan amount plus accrued interest 
times the percentage of guarantee re-
gardless of any protective advances 
made. 

(b) In the event of a final loss, protec-
tive advances will accrue interest at 
the note rate and will be guaranteed at 
the same percentage of guarantee as 
provided for in the Loan Note Guar-
antee. The guarantee will not cover in-
terest on the protective advance accru-
ing after 90 days from the most recent 
delinquency effective date. 

(c) Protective advances must con-
stitute an indebtedness of the borrower 
to the lender and be secured by the se-
curity instruments. Agency written au-
thorization is required when the cumu-
lative total of protective advances ex-
ceeds $200,000 or 10 percent of the ag-
gregate outstanding balance of prin-
cipal and interest, whichever is less. 

§ 4287.157 Liquidation. 

In the event of one or more incidents 
of default or third party actions that 
the borrower cannot or will not cure 
within a reasonable period of time, the 
lender, with Agency consent, must liq-
uidate the loan. In accordance with 
§ 4287.145(d), for loans closed on or after 
August 2, 2016, in the event of a loss, 
the guarantee will not cover note in-
terest to the lender accruing after 90 
days from the most recent delinquency 
effective date. 

(a) Decision to liquidate. A decision to 
liquidate must be made when the lend-
er determines that the default cannot 
be cured through actions such as those 
contained in § 4287.145, or it has been 
determined that it is in the best inter-
est of the Agency and the lender to liq-
uidate. The decision to liquidate or 
continue with the borrower must be 
made as soon as possible when one or 
more of the following exist: 

(1) A loan is 90 days behind on any 
scheduled payment and the lender and 
the borrower have not been able to 
cure the delinquency through actions 
such as those contained in § 4287.145. 

(2) It is determined that delaying liq-
uidation will jeopardize full recovery 
on the loan. 

(3) The borrower or lender is unco-
operative in resolving the problem or 
the Agency or lender has reason to be-
lieve the borrower is not acting in good 
faith, and it would improve the posi-
tion of the guarantee to liquidate im-
mediately. 

(b) Repurchase of loan. When the deci-
sion to liquidate is made, if any por-
tion of the loan has been sold or as-
signed under § 4279.75 of this chapter 
and not already repurchased, provi-
sions will be made for repurchase in ac-
cordance with § 4279.78 of this chapter. 

(c) Lender’s liquidation plan. The lend-
er is responsible for initiating actions 
immediately and as necessary to assure 
a prompt, orderly liquidation that will 
provide maximum recovery. Within 30 
days after a decision to liquidate, the 
lender must submit a written, proposed 
plan of liquidation to the Agency for 
approval. The liquidation plan must be 
detailed and include at least the fol-
lowing: 

(1) Such proof as the Agency requires 
to establish the lender’s ownership of 
the guaranteed loan promissory note 
and related security instruments and a 
copy of the payment ledger, if avail-
able, that reflects the current loan bal-
ance, accrued interest to date, and the 
method of computing the interest; 

(2) A full and complete list of all col-
lateral, including any personal and cor-
porate guarantees; 

(3) The recommended liquidation 
methods for making the maximum col-
lection possible on the indebtedness 
and the justification for such methods, 
including recommended action for ac-
quiring and disposing of all collateral 
and collecting from guarantors; 

(4) Necessary steps for preservation 
of the collateral; 

(5) Copies of the borrower’s most re-
cently available financial statements; 

(6) Copies of each guarantor’s most 
recently available financial state-
ments; 

(7) An itemized list of estimated liq-
uidation expenses expected to be in-
curred along with justification for each 
expense; 
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(8) A schedule to periodically report 
to the Agency on the progress of liq-
uidation, not to exceed every 60 days; 

(9) Estimated protective advance 
amounts with justification; 

(10) Proposed protective bid amounts 
on collateral to be sold at auction and 
a breakdown to show how the amounts 
were determined. A protective bid may 
be made by the lender, with prior 
Agency written approval, at a fore-
closure sale to protect the lender’s and 
the Agency’s interest. The protective 
bid will not exceed the amount of the 
loan, including expenses of foreclosure, 
and must be based on the liquidation 
value considering estimated expenses 
for holding and reselling the property. 
These expenses include, but are not 
limited to, expenses for resale, interest 
accrual, length of time necessary for 
resale, maintenance, guard service, 
weatherization, and prior liens; 

(11) If a voluntary conveyance is con-
sidered, the proposed amount to be 
credited to the guaranteed debt; 

(12) Legal opinions, if needed by the 
lender’s legal counsel; and 

(13) An estimate of fair market and 
potential liquidation value of the col-
lateral. If the value of the collateral is 
$250,000 or more, the lender must ob-
tain an independent appraisal report 
meeting the requirements of § 4279.144 
of this chapter for the collateral secur-
ing the loan, which reflects the fair 
market value and potential liquidation 
value. For collateral values under this 
threshold, lenders must follow their 
primary regulator’s policies relating to 
appraisals and evaluations or, if the 
lender is not regulated, normal bank-
ing practices and generally accepted 
methods of determining value. The liq-
uidation appraisal of the collateral 
must evaluate the impact on market 
value of any release of hazardous sub-
stances, petroleum products, or other 
environmental hazards. The inde-
pendent appraiser’s fee, including the 
cost of the environmental site assess-
ment, will be shared equally by the 
Agency and the lender. In order to as-
sure prompt action, the liquidation 
plan can be submitted with an estimate 
of collateral value, and the liquidation 
plan may be approved by the Agency 
subject to the results of the final liq-
uidation appraisal. 

(d) Approval of liquidation plan. The 
lender’s liquidation plan must be ap-
proved by the Agency in writing. The 
lender and Agency must attempt to re-
solve any Agency concerns. If the liq-
uidation plan is approved by the Agen-
cy, the lender must proceed expedi-
tiously with liquidation and must take 
all legal action necessary to liquidate 
the loan in accordance with the ap-
proved liquidation plan. The lender 
must update or modify the liquidation 
plan when conditions warrant, includ-
ing a change in value based on a liq-
uidation appraisal. If the liquidation 
plan is not approved by the Agency, 
the lender must take such actions that 
a reasonably prudent lender would take 
without a guarantee and keep the 
Agency informed in writing. The lender 
must continue to develop a liquidation 
plan in accordance with this section. 

(e) Acceleration. The lender will pro-
ceed to accelerate the indebtedness as 
expeditiously as possible when accel-
eration is necessary, including giving 
any notices and taking any other legal 
actions required. The guaranteed loan 
will be considered in liquidation once 
the loan has been accelerated and a de-
mand for payment has been made upon 
the borrower. The lender must obtain 
Agency concurrence prior to the accel-
eration of the loan if the sole basis for 
acceleration is a nonmonetary default. 
In the case of monetary default, prior 
approval by the Agency of the lender’s 
acceleration is not required, although 
Agency concurrence must still be given 
not later than at the time the liquida-
tion plan is approved. The lender will 
provide a copy of the acceleration no-
tice or other acceleration document to 
the Agency. 

(f) Filing an estimated loss claim. When 
the lender owns any of the guaranteed 
portion of the loan, the lender must 
file an estimated loss claim once a de-
cision has been made to liquidate if the 
liquidation is expected to exceed 90 
days. The estimated loss payment will 
be based on the liquidation value of the 
collateral. For the purpose of reporting 
and loss claim computation, for loans 
closed on or after August 2, 2016, the 
guarantee will not cover note interest 
to the lender accruing after 90 days 
from the most recent delinquency ef-
fective date. The Agency will promptly 
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process the loss claim in accordance 
with applicable Agency regulations as 
set forth in § 4287.158. 

(g) Accounting and reports. The lender 
must account for funds during the pe-
riod of liquidation and must, in accord-
ance with the Agency-approved liq-
uidation plan, provide the Agency with 
reports on the progress of liquidation 
including disposition of collateral, re-
sulting costs, and additional proce-
dures necessary for successful comple-
tion of the liquidation. 

(h) Transmitting payments and proceeds 
to the Agency. When the Agency is the 
holder of a portion of the guaranteed 
loan, the lender must transmit to the 
Agency its pro rata share of any pay-
ments received from the borrower, liq-
uidation, or other proceeds using Form 
RD 1980–43, ‘‘Lender’s Guaranteed Loan 
Payment to Rural Development.’’ 

(i) Abandonment of collateral. When 
the lender adequately documents that 
the cost of liquidation would exceed 
the potential recovery value of certain 
collateral and receives Agency concur-
rence, the lender may abandon that 
collateral. When the lender makes a 
recommendation for abandonment of 
collateral, it must comply with 7 CFR 
part 1970, ‘‘Environmental Policies and 
Procedures.’’ 

(j) Personal or corporate guarantees. 
The lender must take action to maxi-
mize recovery from all personal and 
corporate guarantees, including seek-
ing deficiency judgments when there is 
a reasonable chance of future collec-
tion. 

(k) Compromise settlement. Com-
promise settlements must be approved 
by the lender and the Agency. Com-
plete current financial information on 
all parties obligated for the loan must 
be provided. At a minimum, the com-
promise settlement must be equivalent 
to the value and timeliness of that 
which would be received from attempt-
ing to collect on the guarantee. The 
guarantor cannot be released from li-
ability until the full amount of the 
compromise settlement has been re-
ceived. In weighing whether the com-
promise settlement should be accepted, 
among other things, the Agency will 
weigh whether the comparison is more 
financially advantageous than col-
lecting on the guarantee. 

(l) Litigation. In all litigation pro-
ceedings involving the borrower, the 
lender is responsible for protecting the 
rights of the lender and the Agency 
with respect to the loan and keeping 
the Agency adequately and regularly 
informed, in writing, of all aspects of 
the proceedings. If the Agency deter-
mines that the lender is not adequately 
protecting the rights of the lender or 
the Agency with respect to the loan, 
the Agency reserves the right to take 
any legal action the Agency deter-
mines necessary to protect the rights 
of the lender, on behalf of the lender, 
or the Agency with respect to the loan. 
If the Agency exercises this right, the 
lender must cooperate with the Agen-
cy. Any cost to the Agency associated 
with such action will be assessed 
against the lender. 

§ 4287.158 Determination of loss and 
payment. 

Unless the Agency anticipates a fu-
ture recovery, the Agency will make a 
final settlement with the lender after 
the collateral is liquidated or after set-
tlement and compromise of all parties 
has been completed. The Agency has 
the right to recover losses paid under 
the guarantee from any party that may 
be liable. 

(a) Report of loss form. Form RD 449– 
30, ‘‘Loan Note Guarantee Report of 
Loss,’’ will be used for reporting and 
calculating all estimated and final loss 
determinations. 

(b) Estimated loss. In accordance with 
the requirements of § 4287.157(f), the 
lender must prepare an estimated loss 
claim, based on liquidation appraisal 
value, and submit it to the Agency. 
When the lender is conducting the liq-
uidation and owns any or all of the 
guaranteed portion of the loan, the 
lender must file an estimated loss 
claim once a decision has been made to 
liquidate if the liquidation will exceed 
90 days. The estimated loss payment 
will be based on the liquidation value 
of the collateral. 

(1) Such estimate will be prepared 
and submitted by the lender on Form 
RD 449–30 using the basic formula as 
provided on the report, except that the 
liquidation appraisal value will be used 
in lieu of the amount received from the 
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sale of collateral. Interest accrual eli-
gible for payment under the guarantee 
on the defaulted loan will be discon-
tinued when the estimated loss is paid. 

(2) A protective advance claim will be 
paid only at the time of the final re-
port of loss payment. 

(c) Final loss. Within 30 days after liq-
uidation of all collateral is completed 
(except for certain unsecured personal 
or corporate guarantees as provided for 
in this section), the lender must pre-
pare a final report of loss and submit it 
to the Agency. If the lender holds all or 
a portion of the guaranteed loan, the 
Agency will not guarantee interest to 
the lender accruing after 90 days from 
the most recent delinquency effective 
date. The Agency will not guarantee 
interest to any holder accruing after 
the greater of: 90 days from the date of 
the most recent delinquency effective 
date as reported by the lender or 30 
days from the date of the interest ter-
mination letter. Before approval by the 
Agency of any final loss report, the 
lender must account for all funds dur-
ing the period of liquidation, disposi-
tion of the collateral, all costs in-
curred, and any other information nec-
essary for the successful completion of 
liquidation. Upon receipt of the final 
accounting and report of loss, the 
Agency may audit all applicable docu-
mentation to determine the final loss. 
The lender must make its records 
available and otherwise assist the 
Agency in making any investigation. 
The documentation accompanying the 
report of loss must support the 
amounts reported as losses on Form 
RD 449–30. 

(1) The lender must make a deter-
mination regarding the collectability 
of unsecured personal and corporate 
guarantees. If reasonably possible, the 
lender must promptly collect or other-
wise dispose of such guarantees in ac-
cordance with § 4287.157(j) prior to com-
pletion of the final loss report. How-
ever, in the event that collection from 
the guarantors appears unlikely or will 
require a prolonged period of time, the 
lender must file the report of loss when 
all other collateral has been liquidated. 
Unsecured personal or corporate guar-
antees outstanding at the time of the 
submission of the final loss claim will 
be treated as a future recovery with 

the net proceeds to be shared on a pro 
rata basis by the lender and the Agen-
cy. Debts owed to the Agency (Federal 
debt) may be collected using DCIA au-
thority. The Agency may consider a 
compromise settlement of Federal debt 
after it has processed a final report of 
loss and issued a 60 day due process let-
ter. Any funds collected on Federal 
debt will not be shared with the lender. 

(2) The lender must document that 
all of the collateral has been accounted 
for and properly liquidated and that 
liquidation proceeds have been ac-
counted for and applied correctly to 
the loan. 

(3) The lender must provide receipts 
and a breakdown of any protective ad-
vance amount as to the payee, purpose 
of the expenditure, date paid, and evi-
dence that the amount expended was 
proper. 

(4) The lender must provide receipts 
and a breakdown of liquidation ex-
penses as to the payee, purpose of the 
expenditure, date paid, and evidence 
that the amount expended was proper. 
Liquidation expenses are recoverable 
only from liquidation proceeds. The 
Agency may approve attorney/legal 
fees as liquidation expenses provided 
that the fees are reasonable, require 
the assistance of attorneys, and cover 
legal issues pertaining to the liquida-
tion that could not be properly handled 
by the lender and its employees. 

(5) The lender must support accrued 
interest by documenting how the 
amount was accrued. If the interest 
rate was a variable rate, the lender 
must include documentation of 
changes in both the selected base rate 
and the loan rate. 

(6) The Agency will pay loss pay-
ments within 60 days after it has re-
viewed the complete final loss report 
and accounting of the collateral. 

(d) Loss limit. The amount payable by 
the Agency to the lender cannot exceed 
the limits set forth in the Loan Note 
Guarantee. 

(e) Liquidation expenses. The Agency 
will deduct liquidation expenses from 
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the liquidation proceeds of the collat-
eral. The lender cannot claim any liq-
uidation expenses in excess of liquida-
tion proceeds. Any changes to the liq-
uidation expenses that exceed 10 per-
cent of the amount proposed in the liq-
uidation plan must be approved by the 
Agency. Reasonable attorney/legal ex-
penses will be shared by the lender and 
Agency equally, including those in-
stances where the lender has incurred 
such expenses from a trustee con-
ducting the liquidation of assets. The 
lender cannot claim the guarantee fee 
or the annual renewal fee as authorized 
liquidation expenses, and no in-house 
expenses of the lender will be allowed. 
In-house expenses include, but are not 
limited to, employee’s salaries, staff 
lawyers, travel, and overhead. 

(f) Rent. The lender must apply any 
net rental or other income that it re-
ceives from the collateral to the guar-
anteed loan debt. 

(g) Payment. Once the Agency ap-
proves Form RD 449–30 and supporting 
documents submitted by the lender: 

(1) If the loss is greater than any es-
timated loss payment, the Agency will 
pay the additional amount owed by the 
Agency to the lender. 

(2) If the loss is less than the esti-
mated loss payment, the lender must 
reimburse the Agency for the overpay-
ment plus interest at the note rate 
from the date of payment. 

§§ 4287.159–4287.168 [Reserved] 

§ 4287.169 Future recovery. 
Unless notified otherwise by the 

Agency, after the final loss claim has 
been paid, the lender must use reason-
able efforts to attempt collection from 
any party still liable on any loan that 
was guaranteed. Any net proceeds from 
that effort must be split pro rata be-
tween the lender and the Agency based 
on the percentage of guarantee. Any 
collection of Federal debt made by the 
United State from any liable party to 
the guaranteed loan will not be split 
with the lender. 

§ 4287.170 Bankruptcy. 
(a) Lender’s responsibilities. It is the 

lender’s responsibility to protect the 
guaranteed loan and all of the collat-
eral securing it in bankruptcy pro-

ceedings, including taking actions that 
result in greater recoveries and not 
taking actions that would not likely be 
cost-effective. These responsibilities 
include, but are not limited to, the fol-
lowing: 

(1) Monitoring confirmed bankruptcy 
plans to determine borrower compli-
ance, and, if the borrower fails to com-
ply, seeking a dismissal of the bank-
ruptcy plan; 

(2) Filing a proof of claim, where nec-
essary, and all the necessary papers 
and pleadings concerning the case; 

(3) Attending and, where necessary, 
participating in meetings of the credi-
tors and all court proceedings; 

(4) Requesting modifications of any 
bankruptcy plan whenever it appears 
that additional recoveries are likely; 
and 

(5) Keeping the Agency adequately 
and regularly informed in writing of all 
aspects of the proceedings. 

(6) The lender must submit a default 
status report when the borrower de-
faults and every 30 days until the de-
fault is resolved or a final loss claim is 
paid by the Agency. The default status 
report will be used to inform the Agen-
cy of the bankruptcy filing, the plan 
confirmation date, when the plan is 
complete, and when the borrower is not 
in compliance with the plan. 

(7) With written Agency consent, the 
lender and Agency will equally share 
the cost of any independent appraisal 
fee to protect the guaranteed loan in 
any bankruptcy proceedings. 

(b) Reports of loss during bankruptcy. 
In bankruptcy proceedings, payment of 
loss claims will be made as provided in 
this section. Attorney/legal fees and 
protective advances as a result of a 
bankruptcy are only recoverable from 
liquidation proceeds. 

(1) Estimated loss payments. (i) If a 
borrower has filed for bankruptcy and 
all or a portion of the debt has been 
discharged, the lender must request an 
estimated loss payment of the guaran-
teed portion of the accrued interest 
and principal discharged by the court. 
Only one estimated loss payment is al-
lowed during the bankruptcy. All sub-
sequent claims of the lender during 
bankruptcy will be considered revisions 
to the initial estimated loss. A revised 
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estimated loss payment may be proc-
essed by the Agency, at its option, in 
accordance with any court-approved 
changes in the bankruptcy plan. Once 
the bankruptcy plan has been com-
pleted, the lender is responsible for 
submitting the documentation nec-
essary for the Agency to review and ad-
just the estimated loss claim to reflect 
any actual discharge of principal and 
interest and to reimburse the lender 
for any court-ordered interest-rate re-
duction under the terms of the bank-
ruptcy plan. 

(ii) The lender must use Form RD 
449–30 to request an estimated loss pay-
ment and to revise any estimated loss 
payments during the course of the 
bankruptcy plan. The estimated loss 
claim, as well as any revisions to this 
claim, must be accompanied by docu-
mentation to support the claim. 

(iii) Upon completion of a bank-
ruptcy plan, the lender must complete 
Form RD 1980–44 and forward it to the 
Agency. 

(iv) Upon completion of the bank-
ruptcy plan, the lender must provide 
the Agency with the documentation 
necessary to determine whether the es-
timated loss paid equals the actual loss 
sustained. If the actual loss sustained 
as a result of the bankruptcy is less 
than the estimated loss, the lender 
must reimburse the Agency for the 
overpayment plus interest at the note 
rate from the date of payment of the 
estimated loss. If the actual loss is 
greater than the estimated loss pay-
ment, the lender must submit a revised 
estimated loss claim in order to obtain 
payment of the additional amount 
owed by the Agency to the lender. 

(2) Bankruptcy loss payments. (i) The 
lender must request a bankruptcy loss 
payment of the guaranteed portion of 
the accrued interest and principal dis-
charged by the court for all bank-
ruptcies when all or a portion of the 
debt has been discharged. Unless a 
court approves a subsequent change to 
the bankruptcy plan that is adverse to 
the lender, only one bankruptcy loss 
payment is allowed during the bank-
ruptcy. Once the court has discharged 
all or part of the guaranteed loan and 
any appeal period has run, the lender 
must submit the documentation nec-
essary for the Agency to review and ad-

just the bankruptcy loss claim to re-
flect any actual discharge of principal 
and interest. 

(ii) The lender must use Form RD 
449–30 to request a bankruptcy loss 
payment and to revise any bankruptcy 
loss payments during the course of the 
bankruptcy. The lender must include 
with the bankruptcy loss claim docu-
mentation to support the claim, as well 
as any revisions to this claim. 

(iii) Upon completion of a bank-
ruptcy plan, restructure, or liquida-
tion, the lender must either complete 
Form RD 1980–44 and forward it to the 
Agency or enter the data directly into 
LINC. 

(iv) If an estimated loss claim is paid 
during a bankruptcy and the borrower 
repays in full the remaining balance 
without an additional loss sustained by 
the lender, a final report of loss is not 
necessary. 

(3) Interest rate losses as a result of 
bankruptcy reorganization. (i) For guar-
anteed loans closed prior to August 2, 
2016: 

(A) Interest losses sustained during 
the period of the bankruptcy plan will 
be processed in accordance with para-
graph (b)(1) of this section. 

(B) Interest losses sustained after the 
bankruptcy plan is confirmed will be 
processed annually when the lender 
sustains a loss as a result of a perma-
nent interest rate reduction that ex-
tends beyond the period of the bank-
ruptcy plan. 

(C) If a bankruptcy loss claim is paid 
during the operation of the bankruptcy 
plan and the borrower repays in full 
the remaining balance without an addi-
tional loss sustained by the lender, a 
final report of loss is not necessary. 

(ii) For guaranteed loans closed on or 
after August 2, 2016, the Agency will 
not compensate the lender for any dif-
ference in the interest rate specified in 
the Loan Note Guarantee and the rate 
of interest specified in the bankruptcy 
plan. 

(4) Final bankruptcy loss payments. 
The Agency will process final bank-
ruptcy loss payments when the loan is 
fully liquidated. 

(5) Application of loss claim payments. 
The lender must apply estimated loss 
payments first to the unsecured prin-
cipal of the guaranteed portion of the 
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debt and then to the unsecured interest 
of the guaranteed portion of the debt. 
In the event a court attempts to direct 
the payments to be applied in a dif-
ferent manner, the lender must imme-
diately notify the Agency in writing. 

(6) Protective advances. If approved 
protective advances, as authorized by 
§ 4287.156, were incurred in connection 
with the initiation of liquidation ac-
tion and were required to provide re-
pairs, insurance, etc., to protect the 
collateral as a result of delays in the 
case of failure of the borrower to main-
tain the security prior to the borrower 
having filed bankruptcy, the protective 
advances together with accrued inter-
est, are payable under the guarantee in 
the final loss claim. 

(c) Expenses during bankruptcy pro-
ceedings. (1) Under no circumstances 
will the guarantee cover liquidation 
expenses in excess of liquidation pro-
ceeds. 

(2) Expenses, such as reasonable at-
torney/legal fees and the cost of ap-
praisals incurred by the lender as a di-
rect result of the borrower’s bank-
ruptcy filing, are considered liquida-
tion expenses. Liquidation expenses 
must be reasonable, customary, and 
provide a demonstrated economic ben-
efit to the lender and the Agency. 
Lender’s in-house expenses, which are 
those expenses that would normally be 
incurred for administration of the loan, 
including in-house lawyers, are not 
covered by the guarantee. Liquidation 
expenses must be deducted from collat-
eral sale proceeds. The lender and 
Agency will share liquidation expenses 
equally. To accomplish this, the lender 
will deduct 50 percent of the liquida-
tion expenses from the collateral sale 
proceeds. 

(3) When a bankruptcy proceeding re-
sults in a liquidation of the borrower 
by a bankruptcy trustee, expenses will 
be handled as directed by the court, 
and the lender cannot claim liquida-
tion expenses for the sale of the assets. 

(4) If the property is abandoned by 
the bankruptcy trustee and any relief 
from the stay has been obtained, the 
lender will conduct the liquidation in 
accordance with § 4287.157. 

(5) Proceeds received from the partial 
sale of collateral during bankruptcy 
may be used by the lender to pay rea-

sonable costs associated with the par-
tial sale, such as freight, labor, and 
sales commissions. Reasonable use of 
proceeds for this purpose must be docu-
mented with the final loss claim. 

(6) Reasonable and customary liq-
uidation expenses in bankruptcy may 
be deducted from liquidation proceeds 
of collateral. 

[81 FR 36020, June 3, 2016, as amended at 81 
FR 54477, Aug. 16, 2016] 

§§ 4287.171–4287.179 [Reserved] 

§ 4287.180 Termination of guarantee. 
The Loan Note Guarantee will termi-

nate under any of the following condi-
tions: 

(a) Upon full payment of the guaran-
teed loan; 

(b) Upon full payment of any loss ob-
ligation; or 

(c) Upon written notice from the 
lender to the Agency that the guar-
antee will terminate 30 days after the 
date of notice, provided that the lender 
holds all of the guaranteed portion and 
the Loan Note Guarantee is returned 
to the Agency to be canceled. 

§§ 4287.181–4287.199 [Reserved] 

§ 4287.200 OMB control number. 
In accordance with the Paperwork 

Reduction Act of 1995, the information 
collection requirements contained in 
this rule have been submitted to the 
Office of Management and Budget 
(OMB) under OMB Control Number 
0570–0069 for OMB approval. 

Subpart D—Servicing Biorefinery, 
Renewable Chemical, and 
Biobased Manufacturing As-
sistance Guaranteed Loans 

SOURCE: 80 FR 36447, June 24, 2015, unless 
otherwise noted. 

§ 4287.301 Introduction. 
(a) This subpart supplements 7 CFR 

part 4279, subpart C by providing addi-
tional requirements and instructions 
for servicing and liquidating all loans 
guaranteed under 7 CFR part 4279, sub-
part C. 

(b) The Lender is responsible for serv-
icing the entire loan and will remain 
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mortgagee and secured party of record 
notwithstanding the fact that another 
party may hold a portion of the loan. 
The entire loan must continue to be se-
cured by the same security with equal 
lien priority for the guaranteed and 
unguaranteed portions of the loan. The 
unguaranteed portion of a loan will 
neither be paid first nor given any pref-
erence or priority over the guaranteed 
portion of the loan. 

(c) All loan servicing actions under 
this subpart, except for those identified 
in § 4287.307(a) through (g), are subject 
to Agency concurrence. Whether spe-
cifically stated or not, whenever Agen-
cy approval is required, it must be in 
writing. Whenever Agency approval is 
required, such servicing action must be 
for Good Cause. 

(d) Copies of all forms, regulations, 
and Instructions referenced in this sub-
part may be obtained from any Agency 
office and from the USDA Rural Devel-
opment Web site at http:// 
www.rd.usda.gov/programs-services/bio-
refinery-assistance-program. Whenever a 
form is designated in this subpart, that 
designation includes predecessor and 
successor forms, if applicable, as speci-
fied by the Agency. 

§ 4287.302 Definitions. 
The definitions and abbreviations 

contained in § 4279.202 of this chapter 
apply to this subpart. 

§ 4287.303 Exception authority. 
The Administrator may, with the 

concurrence of the Secretary of Agri-
culture, make an exception, on a case- 
by-case basis, to any requirement or 
provision of this subpart that is not in-
consistent with any authorizing stat-
ute or applicable law, if the Adminis-
trator determines that application of 
the requirement or provision would ad-
versely affect the Federal govern-
ment’s interest. 

§§ 4287.304–4287.305 [Reserved] 

§ 4287.306 Appeals. 
Borrowers, Lenders, and Holders have 

appeal or review rights for Agency de-
cisions made under this subpart. Pro-
grammatic decisions based on clear 
and objective statutory or regulatory 
requirements are not appealable; how-

ever, such decisions are reviewable for 
appealability by the National Appeals 
Division (NAD). The Borrower, Lender, 
and Holder can appeal any Agency de-
cision that directly and adversely im-
pacts them. For an adverse decision 
that impacts the Borrower, the Lender 
and Borrower must jointly execute a 
written request for appeal for an al-
leged adverse decision made by the 
Agency. An adverse decision that only 
impacts the Lender may be appealed by 
the Lender only. An adverse decision 
that only impacts the Holder may be 
appealed by the Holder only. A decision 
by a Lender adverse to the interest of 
the Borrower is not a decision by the 
Agency, whether or not concurred in 
by the Agency. Appeals will be con-
ducted by NAD and will be handled in 
accordance with 7 CFR part 11. 

§ 4287.307 Routine servicing. 

The Lender is responsible for serv-
icing the entire loan and for taking all 
servicing actions that a reasonable 
Lender would perform in servicing its 
own portfolio of loans that are not 
guaranteed. The guarantee is unen-
forceable by the Lender to the extent 
any loss is occasioned by violation of 
usury laws, use of loan funds for unau-
thorized purposes, Negligent Loan 
Servicing or Grossly Negligent Loan 
Servicing as established in the Loan 
Note Guarantee, or failure to maintain 
the required security interest regard-
less of the time at which the Agency 
acquires knowledge of the foregoing. 
The Lender may contract for services 
and may rely on certain written mate-
rials (including but not limited to cer-
tifications, evaluations, appraisals, fi-
nancial statements and other reports) 
to be provided by the Borrower or 
other qualified third parties (including, 
among others, one or more independent 
engineers, appraisers, accountants, 
consultants or other experts) but is ul-
timately responsible for underwriting, 
loan origination, loan servicing, and 
compliance with all Agency regula-
tions. The Lender’s Agreement is the 
contractual agreement between the 
Lender and the Agency that sets forth 
some of the Lender’s loan servicing re-
sponsibilities. This responsibility in-
cludes but is not limited to periodic 
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Borrower visits, the collection of pay-
ments, obtaining compliance with the 
covenants and provisions in the Loan 
Agreement, obtaining and analyzing fi-
nancial statements, ensuring payment 
of taxes and insurance premiums, and 
maintaining liens on Collateral, and 
keeping an inventory accounting of all 
Collateral items and reconciling the in-
ventory of all Collateral sold during 
loan servicing, including liquidation. 

(a) Periodic reports. Each Lender must 
submit reports by the end of each Cal-
endar Quarter, unless more frequent 
ones are needed as determined by the 
Agency to meet the financial interests 
of the United States, regarding the 
condition of its Agency guaranteed 
loan portfolio (including Borrower sta-
tus and Loan Classification) and any 
Material Adverse Change in the general 
financial condition of the Borrower 
since the last report was submitted. 
The Lender must report the out-
standing principal and Interest balance 
and the current Loan Classification on 
each guaranteed loan using either the 
USDA Lender Interactive Network 
Connection (LINC) system or Form RD 
1980–41, ‘‘Guaranteed Loan Status Re-
port.’’ 

(b) Default reports. Lenders must sub-
mit monthly Default reports, including 
Borrower payment history, for each 
loan in monetary Default using a form 
approved by the Agency. 

(c) Annual Renewal Fee. The Lender 
must transmit the Annual Renewal Fee 
to the Agency in accordance with 
§ 4279.231(b) of this chapter calculated 
based on the December 31 loan status 
report. 

(d) Agency and Lender conference. At 
the Agency’s request, the Lender must 
consult with the Agency to ascertain 
how the guaranteed loan is being serv-
iced and that the conditions and cov-
enants of the Loan Agreement are 
being enforced. 

(e) Borrower Financial reports. The 
Lender must obtain, analyze, and for-
ward to the Agency the Borrower’s and 
any guarantor’s financial statements 
required by the Loan Agreement with-
in 45 days of the end of each Calendar 
Quarter and audited financial state-
ments within 180 days of the end of the 
Borrower’s fiscal year. The Lender 
must analyze these financial state-

ments and provide the Agency with a 
written summary of the Lender’s anal-
ysis, ratio analysis, and conclusions, 
which, at a minimum, must include 
trends, strengths, weaknesses, extraor-
dinary transactions, violations of loan 
covenants and covenant waivers pro-
posed by the Lender, any routine serv-
icing actions performed, and other in-
dications of the financial condition of 
the Borrower. Spreadsheets of the fi-
nancial statements must also be in-
cluded. Following the Agency’s review 
of the Lender’s financial analysis, the 
Agency will provide a written report of 
any concerns to the Lender. Any con-
cerns based upon the Agency’s review 
must be addressed by the Lender. If the 
Lender makes a reasonable attempt to 
obtain financial statements, but is un-
able to obtain the Borrower’s coopera-
tion, the failure to obtain financial 
statements will not impair the validity 
of the Loan Note Guarantee. 

(f) Audits. Any Public Body, nonprofit 
corporation or Indian Tribe that re-
ceives a guaranteed loan that meets 
the thresholds established by 2 CFR 
part 200, subpart F, must provide an 
audit for the fiscal year (of the bor-
rower) in which the Loan Note Guar-
antee is issued. If the loan is for devel-
opment or purchases made in a pre-
vious fiscal year through interim fi-
nancing, an audit will also be provided 
for the fiscal year in which the devel-
opment or purchases occurred. Any 
audit provided by a Public Body, non-
profit corporation, or Indian Tribe in 
accordance with this paragraph (f) will 
be considered adequate to meet the 
audit requirements of the Program for 
that year. 

(g) Protection of Agency interests. If 
the Agency determines that the Lender 
is not in compliance with its servicing 
responsibilities, the Agency reserves 
the right to take any action the Agen-
cy determines necessary to protect the 
Agency’s interests with respect to the 
loan. If the Agency exercises this right, 
the Lender must cooperate with the 
Agency to rectify the situation. In de-
termining any loss, the Agency will as-
sess against the Lender any cost to the 
Agency associated with such action. 

(h) Additional loans. The Lender must 
notify the Agency in writing when the 
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Lender makes any additional expendi-
tures or new loans to the Borrower. 
The Lender may make additional ex-
penditures or new loans to a Borrower 
with an outstanding loan guaranteed 
only with prior written Agency ap-
proval. The Agency will only approve 
additional expenditures or new loans 
where the expenditure or loan will not 
violate one or more of the loan cov-
enants of the Borrower’s Loan Agree-
ment. Any additional expenditure or 
loan made by the Lender must be jun-
ior in priority to the BAP loan guaran-
teed under 7 CFR part 4279 except for 
Working Capital loans for which the 
Agency may consider a subordinate 
lien provided it is consistent with the 
conditional provisions specified in 
§ 4279.235(a) of this chapter and in 
§ 4287.323. 

§§ 4287.308–4287.311 [Reserved] 

§ 4287.312 Interest rate changes. 
(a) Reductions. The Borrower, Lender, 

and Holder (if any) may collectively 
initiate a permanent or temporary re-
duction in the Interest rate of the 
guaranteed loan at any time during the 
life of the loan upon written agreement 
among these parties. The Lender must 
obtain prior Agency concurrence and 
must provide a copy of the modifica-
tion agreement to the Agency. If any of 
the guaranteed portion has been pur-
chased by the Agency, the Agency (as a 
Holder) will affirm or reject Interest 
rate change proposals in writing. 

(1) Fixed rates can be changed to 
variable rates to reduce the Borrower’s 
Interest rate only when the variable 
rate has a ceiling which is less than or 
equal to the original fixed rate. 

(2) The Interest rates, after adjust-
ments, must comply with the require-
ments for Interest rates on new loans 
as established by § 4279.233 of this chap-
ter. 

(3) The Lender is responsible for the 
legal documentation of Interest rate 
changes by an endorsement or any 
other legally effective amendment to 
the Promissory Note; however, no new 
Promissory Notes may be issued. The 
Lender must provide copies of all legal 
documents to the Agency. 

(b) Increases. Increases in fixed Inter-
est rates and increases in variable rate 

basis are not permitted (except the 
normal fluctuations in approved vari-
able Interest rates), unless a temporary 
Interest rate reduction occurred. Any 
increase in rates must be for Good 
Cause. 

§ 4287.313 Release of Collateral. 

The Lender must inspect the Collat-
eral as often as necessary to properly 
service the loan. The Agency must give 
prior written approval for the release 
of Collateral, except as specified in 
paragraph (a) of this section or where 
the release of Collateral is made of Col-
lateral under the abundance of caution 
provision of the applicable security 
agreement, subject to the provisions of 
paragraph (c) of this section. Apprais-
als on the Collateral being released are 
required on all transactions exceeding 
$250,000 and will be at the expense of 
the Borrower. The appraisal must meet 
the requirements of § 4279.244 of this 
chapter. The sale or release of Collat-
eral must be based on an Arm’s Length 
Transaction, unless otherwise approved 
by the Agency in writing. 

(a) Within the parameters of para-
graph (c) of this section, Lenders may, 
over the life of the guaranteed loan, re-
lease Collateral (other than personal 
and corporate guarantees) with a cu-
mulative value of up to 20 percent of 
the original loan amount without 
Agency concurrence if the proceeds 
generated are used to reduce the guar-
anteed loan or to buy replacement Col-
lateral. Working assets, such as ac-
counts receivable, inventory, and 
work-in-progress that are routinely de-
pleted or sold and the proceeds used for 
the normal course of business oper-
ations, may be used in and released for 
routine business purposes without 
prior concurrence of the Agency as 
long as the loan has not been acceler-
ated. 

(b) If a release of Collateral does not 
meet the requirements of paragraph (a) 
of this section, the Lender must com-
plete a written evaluation to justify 
the release and must obtain written 
Agency concurrence in advance of the 
release. 
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(c) The Lender must support all re-
leases of Collateral with a value ex-
ceeding $250,000 with a current ap-
praisal on the Collateral being re-
leased. The appraisal must meet the re-
quirements of § 4279.244 of this chapter. 
The cost of this appraisal will not be 
paid for by the Agency. The Agency 
may, at its discretion, require an ap-
praisal of the remaining Collateral in 
cases where it has been determined 
that the Agency may be adversely af-
fected by the release of Collateral. The 
sale or release of the Collateral must 
be at Fair Market Value based on an 
Arm’s Length Transaction, and there 
must be adequate consideration for the 
release of Collateral. Such consider-
ation may include, but is not limited 
to: 

(1) Application of the net proceeds 
from the sale of Collateral to the Bor-
rower’s debts in order of their lien pri-
ority in the sold Collateral; 

(2) Use of the net proceeds from the 
sale of Collateral to purchase other 
Collateral of equal or greater value 
which the Lender will obtain as secu-
rity for the benefit of the guaranteed 
loan with a lien position equal or supe-
rior to the position previously held; 

(3) Application of the net proceeds 
from the sale of Collateral to the Bor-
rower’s business operation in such a 
manner that a significant improvement 
to the Borrower’s debt service ability 
is clearly demonstrated. The Lender’s 
written request must detail how the 
Borrower’s debt service ability will be 
improved; and 

(4) Assurance that the release of Col-
lateral is essential for the success of 
the business, thereby furthering the 
goals of the Program. Such assurance 
must be supported by written docu-
mentation from the Lender acceptable 
to the Agency. 

(d) Any release of Collateral must 
not adversely affect the Project’s oper-
ation or financial condition. 

§§ 4287.314–4287.322 [Reserved] 

§ 4287.323 Subordination of lien posi-
tion. 

A Subordination of the Lender’s lien 
position must be requested in writing 
by the Lender and concurred with in 
writing by the Agency in advance of 

the Subordination. The Lender’s Sub-
ordination proposal must include a fi-
nancial analysis of the servicing action 
and be fully supported by current fi-
nancial statements of the Borrower 
and guarantors that are less than 90 
days old. 

(a) The Subordination of the Lender’s 
lien position must enhance the Bor-
rower’s business and be in the best fi-
nancial interest of the Agency. 

(b) The lien to which the guaranteed 
loan is subordinated is for a fixed dol-
lar limit and for a fixed term after 
which the guaranteed loan lien priority 
will be restored. Notwithstanding, a 
Subordination of lien position on in-
ventory and accounts receivable may 
be made to a line of credit. 

(c) Collateral must remain sufficient 
to provide for adequate Collateral cov-
erage. The Agency may require a cur-
rent independent appraisal in accord-
ance with § 4279.244 of this chapter. 

(d) Lien priorities must remain for 
the portion of the loan Collateral that 
was not subordinated. 

(e) Subordination of the Lender’s lien 
position must be for Good Cause. 

§ 4287.324 Alterations of loan instru-
ments. 

The Lender must neither alter nor 
approve any alterations or modifica-
tions of any loan instrument without 
the prior written approval of the Agen-
cy. 

§§ 4287.325–4287.333 [Reserved] 

§ 4287.334 Transfer and Assumption. 
The Lender may request a Transfer 

and Assumption of a guaranteed loan 
when the total indebtedness, or less 
than the total indebtedness, is assumed 
by another Borrower. If the assumption 
is for less than the total indebtedness 
of the guaranteed loan, the Transfer 
and Assumption must be an Arm’s 
Length Transaction and the transfer 
must be of all loan Collateral. In the 
event of Default of the guaranteed 
loan, a Transfer and Assumption of the 
Borrower’s operation and guaranteed 
loan can be accomplished before or 
after the loan goes into liquidation. 
However, if the Collateral has been 
purchased through foreclosure or the 
Borrower has conveyed title to the 
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Lender, no Transfer and Assumption is 
permitted. 

(a) Documentation of request. All 
Transfers and Assumptions cannot be 
conducted unless the Agency gives 
prior written approval. An individual 
credit report must be provided for 
transferee and its partners, officers, di-
rectors, and stockholders with 20 per-
cent or more interest in the business, 
along with such other documentation 
as the Agency may request to deter-
mine eligibility and credit worthiness. 
The new Borrower must sign Form RD 
4279–1. 

(b) Terms. Loan terms may be 
changed for Transfer and Assumptions 
to eligible Borrowers continuing the 
Project for eligible purposes with the 
concurrence of the Agency, all Holders, 
and the transferor (including guaran-
tors). If the transferor has been or will 
be released from liability, the trans-
feror’s concurrence is not required. 
Any new loan terms must be within the 
terms authorized by § 4279.234 of this 
chapter and must be for Good Cause. 

(c) Release of liability. The transferor, 
including any guarantor, may be re-
leased from liability only with prior 
Agency written concurrence when the 
Transfer and Assumption is an Arm’s 
Length Transaction and: 

(1) The assumption is for the full 
amount of the loan and all of the loan 
Collateral is transferred to the trans-
feree; or 

(2) The assumption is for less than 
the full amount of the loan, all of the 
loan Collateral is transferred to the 
transferee, and the Lender dem-
onstrates to the Agency that the trans-
feror and guarantors have no reason-
able debt-paying ability considering 
their assets and income in the foresee-
able future. 

(d) Proceeds. The Lender must credit 
any proceeds received from the sale of 
Collateral before a Transfer and As-
sumption to the transferor’s guaran-
teed loan debt in order of lien priority 
before the Transfer and Assumption 
are closed. 

(e) Additional loans. Guaranteed loans 
to provide additional funds in connec-
tion with a Transfer and Assumption 
must be considered a new loan applica-
tion, which requires submission of a 
complete Agency application in accord-

ance with §§ 4279.260 and 4279.261 of this 
chapter. 

(f) Credit quality. The Lender must 
make a complete credit analysis in ac-
cordance with § 4279.215 of this chapter. 

(g) Appraisals. If the proposed Trans-
fer and Assumption is for the full 
amount of the Agency guaranteed loan 
and all loan Collateral, the Agency will 
not require an appraisal. If the pro-
posed Transfer and Assumption is for 
less than the full amount of the Agen-
cy guaranteed loan, the Agency will re-
quire an appraisal on all of the Collat-
eral being transferred, and the amount 
of the assumption must not be less 
than this appraised value. The Lender 
is responsible for obtaining this ap-
praisal, which must conform to the re-
quirements of § 4279.244 of this chapter. 
The Agency will not pay the appraisal 
fee or any other costs associated with 
this transfer. 

(h) Documents. Prior to Agency ap-
proval, the Lender must provide the 
Agency a written legal opinion that 
the transaction can be properly and le-
gally transferred and assurance that 
the conveyance instruments will be ap-
propriately filed, registered, and re-
corded. 

(1) The Lender must not issue any 
new Promissory Notes. The assumption 
must be completed in accordance with 
applicable law and must contain the 
Agency case number of the transferor 
and transferee. The Lender will provide 
the Agency with a copy of the Transfer 
and Assumption agreement. The Lend-
er must ensure that all Transfers and 
Assumptions are noted on all original 
Loan Note Guarantees. 

(2) A new Loan Agreement, con-
sistent in principle with the original 
Loan Agreement, must be executed to 
establish the terms and conditions of 
the loan being assumed. An assumption 
agreement can be used to establish the 
loan covenants. 

(3) Upon execution of the Transfer 
and Assumption, the Lender must pro-
vide the Agency with a written legal 
opinion that the Transfer and Assump-
tion is completed, valid, enforceable, 
and certification that the Transfer and 
Assumption is consistent with the con-
ditions outlined in the Agency’s condi-
tions of approval for the transfer and 
complies with all Agency regulations. 
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(i) Loss resulting from transfer. (1) Any 
resulting loss must be processed in ac-
cordance with § 4287.358. 

(2) If a Holder owns any of the guar-
anteed portion, such portion must be 
repurchased by the Lender or the Agen-
cy in accordance with § 4279.225 of this 
chapter. 

(j) Related party. If the transferor and 
transferee are Affiliates or related par-
ties, any Transfer and Assumption 
must be to an eligible Borrower to con-
tinue the Project for eligible purposes, 
must transfer all of the loan Collateral, 
and must be for the full amount of the 
guaranteed loan indebtedness. 

(k) Cash down payment. The Lender 
may allow the transferee to make cash 
down payments directly to the trans-
feror provided: 

(1) The Transfer and Assumption is 
made for the total indebtedness to an 
eligible Borrower to continue the 
Project for eligible purposes; 

(2) The Lender recommends that the 
cash be released, and the Agency con-
curs prior to the transaction being 
completed. The Lender may require 
that an amount be retained for a de-
fined period of time as a reserve 
against future Defaults. Interest on 
such account may be paid periodically 
to the transferor or transferee as 
agreed; 

(3) The Lender determines that the 
transferee has the repayment ability to 
meet the obligations of the assumed 
guaranteed loan as well as any other 
indebtedness; and 

(4) Any payments by the transferee 
to the transferor will not suspend the 
transferee’s obligations to continue to 
meet the guaranteed loan payments as 
they come due under the terms of the 
assumption. 

(l) Transfer/Annual Renewal Fees. (1) 
The Agency will charge a nonrefund-
able transfer fee at the time of trans-
fer, which may be passed on to the Bor-
rower by the Lender. The transfer fee 
rate will be equal to the rate of the 
guarantee fee authorized in § 4279.231(a) 
of this chapter for the fiscal year in 
which the transfer occurs. The amount 
of the transfer fee is determined by 
multiplying the principal balance at 
the time of the transfer by the transfer 
fee rate by the percentage of guarantee 
on the original loan. 

(2) The Lender must pay any Annual 
Renewal Fee in accordance with 
§ 4279.231(b) of this chapter. 

(m) Change in control of Borrower. 
Transfer and Assumption shall be 
deemed to occur in the event of a 
change in the control of the Borrower. 

(n) Personal and corporate guarantees. 
Guarantees from owners are required 
in accordance with § 4279.245 of this 
chapter. 

§ 4287.335 Substitution of Lender. 
The Lender is prohibited from selling 

or transferring the entire loan without 
the prior written approval of the Agen-
cy. Because the Loan Note Guarantee 
is associated with a specific Promis-
sory Note and cannot be transferred to 
a new Promissory Note, the Lender 
must transfer the original Promissory 
Note and loan security documents to 
the new Lender, who must agree to its 
current loan terms, including the In-
terest rate, secondary market Holder 
(if any), Collateral, Loan Agreement 
terms, and guarantors. The new Lender 
must also obtain the original Loan 
Note Guarantee, original personal and 
corporate guarantee(s), and the loan 
payment history from the transferor 
Lender. If the new Lender wishes to 
modify the loan terms after acquisi-
tion, the new Lender must submit a re-
quest to the Agency. 

(a) The Agency may approve the sub-
stitution of a new Lender if: 

(1) The proposed substitute Lender: 
(i) Is an eligible Lender in accordance 

with § 4279.208 of this chapter; 
(ii) Is able to service the loan in ac-

cordance with the original loan docu-
ments; and 

(iii) Agrees to acquire title to the 
unguaranteed portion of the loan held 
by the original Lender and assumes all 
original loan requirements, including 
liabilities and servicing responsibil-
ities; and 

(2) The substitution of the Lender is 
requested in writing by the Borrower, 
the proposed substitute Lender, and 
the original Lender if still in existence. 

(b) The Agency will not pay any loss 
or share in any costs (e.g., appraisal 
fees and environmental assessments) 
with a new Lender unless a relation-
ship is established through a substi-
tution of Lender in accordance with 
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paragraph (a) of this section. This in-
cludes situations where a Lender is ac-
quired by another Lender and situa-
tions where the Lender has failed and 
been taken over by a regulatory agency 
such as the Federal Deposit Insurance 
Corporation (FDIC) and the loan is sub-
sequently sold to another Lender. 

(c) In cases when there is a substi-
tution of Lender or when a Lender has 
been merged with or acquired by an-
other Lender, the Agency and the new 
Lender must execute a new Lender’s 
Agreement, unless a valid Lender’s 
Agreement already exists with the new 
Lender. 

§ 4287.336 Lender failure. 
(a) The acquiring Lender must com-

ply with 7 CFR parts 4279, subpart C 
and 4287, subpart D and must take such 
action that a reasonable Lender would 
take if it did not have a Loan Note 
Guarantee to protect the Lender and 
Agency’s mutual interest. The Lender 
cannot arbitrarily change the Lender’s 
Agreement and related documents on 
the guaranteed loan, and the Agency 
will make the successor to the failed 
institution aware of the statutory and 
regulatory requirements. 

(b) In the event of a Default and the 
guaranteed loan is liquidated by the 
FDIC rather than being sold to another 
Lender, the Agency will pay losses and 
share in costs as if the FDIC were an 
approved new Lender. 

§§ 4287.337–4287.344 [Reserved] 

§ 4287.345 Default by Borrower. 
The Lender’s primary responsibilities 

in Default are to act reasonably and 
expeditiously, to work with the Bor-
rower to bring the account current or 
cure the Default through restructuring 
if a realistic plan can be developed, or 
to accelerate the account and conduct 
a liquidation in a manner that will 
minimize any potential loss. The Lend-
er may initiate liquidation in accord-
ance with § 4287.357. 

(a) The Lender must notify the Agen-
cy in writing when a Borrower is more 
than 30 days past due on a payment and 
the Delinquency cannot be cured with-
in 30 days or when a Borrower is other-
wise in Default of covenants in the 
Loan Agreement by submitting Form 

RD 1980–44, ‘‘Guaranteed Loan Bor-
rower Default Status,’’ or processing 
the Default Status report in LINC. The 
Lender must provide this notification 
to the Agency within 15 calendar days 
of when a Borrower is 30 days past due 
on a payment or is otherwise in De-
fault of the Loan Agreement. The 
Lender must update the loan’s status 
each month using either Form RD 1980– 
44 or the LINC Default Status report 
until such time as the loan is no longer 
in Default. If a monetary Default ex-
ceeds 60 days, the Lender must meet 
with the Agency and, if practical, the 
Borrower to discuss the situation. 

(b) In considering options, the pros-
pects for providing a permanent cure 
without adversely affecting the risk to 
the Agency and the Lender are the 
paramount objective. 

(1) Curative actions (subject to the 
rights of any Holder) include, but are 
not limited to: 

(i) Deferment of principal or Interest 
payments; 

(ii) An additional unguaranteed tem-
porary loan by the Lender to bring the 
account current; 

(iii) Reamortization of or resched-
uling the payments on the loan (sub-
ject to the rights of any Holder) ex-
cluding capitalization of accrued Inter-
est; 

(iv) Transfer and Assumption of the 
loan in accordance with § 4287.334; 

(v) Reorganization; 
(vi) Liquidation; and 
(vii) Changes in Interest rates with 

the Agency’s, the Lender’s, and Hold-
er’s approval. Any Interest rate 
changes must be adjusted proportion-
ately between the guaranteed and 
unguaranteed portion of the loan. 

(2) The term of any deferment, re-
scheduling, reamortization, or morato-
rium will be limited to the lesser of the 
remaining life of the Collateral or re-
maining limits as set forth in § 4279.234 
of this chapter (excluding paragraph 
(d)). Balloon payments are permitted 
as a loan servicing option as long as 
there is a reasonable prospect for suc-
cess and the remaining life of the Col-
lateral supports the action. 

(3) In the event of a loss or a repur-
chase, the Lender cannot claim Default 
or penalty Interest, late payment fees, 
or Interest on Interest. 
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(c) Debt write-downs by the lender 
are prohibited when the Lender will 
continue with the Project loan, except 
as directed or ordered by a final court 
order. 

(d) In the event of a loss, the guar-
antee will not cover Interest to the 
Lender accruing after the Interest Ter-
mination Date. 

(e) For repurchases of guaranteed 
loans, refer to § 4279.225 of this chapter. 

§§ 4287.346–4287.355 [Reserved] 

§ 4287.356 Protective Advances. 
Protective Advances are advances 

made by the Lender for the purpose of 
preserving and protecting the Collat-
eral where the Borrower has failed to, 
will not, or cannot meet its obliga-
tions. Lenders must exercise sound 
judgment in determining that the Pro-
tective Advance preserves Collateral 
and recovery is actually enhanced by 
making the advance. Lenders cannot 
make Protective Advances in lieu of 
additional loans. A Protective Advance 
claim will be paid only at the time of 
the final payment as indicated in the 
Guaranteed Loan Report of Loss. 

(a) The maximum loss to be paid by 
the Agency will never exceed the origi-
nal loan amount plus accrued Interest 
times the percentage of guarantee re-
gardless of any Protective Advances 
made. 

(b) In the event of a final loss, Pro-
tective Advances will accrue Interest 
at the Promissory Note rate and will 
be guaranteed at the same percentage 
of loss as provided in the Loan Note 
Guarantee. The guarantee will not 
cover Interest on the Protective Ad-
vance accruing after the Interest Ter-
mination Date. 

(c) Protective Advances must con-
stitute an indebtedness of the Borrower 
to the Lender and be secured by the se-
curity instruments. Agency written au-
thorization is required when the cumu-
lative total of Protective Advances ex-
ceeds $200,000 or 10 percent of the out-
standing balance of principal, which-
ever is less. 

§ 4287.357 Liquidation. 
In the event of one or more incidents 

of Default or third party actions that 
the Borrower cannot or will not cure or 

eliminate within a reasonable period of 
time, the Lender, with Agency consent, 
must provide for liquidation. 

(a) Decision to liquidate. A decision to 
liquidate or proceed otherwise must be 
made when the Lender determines that 
the Default cannot be cured through 
actions such as those contained in 
§ 4287.345, or it has been determined 
that it is in the best interest of the 
Agency and the Lender to liquidate. 
The decision to liquidate or proceed 
otherwise with the Borrower must be 
made as soon as possible when one or 
more of the following exist: 

(1) A loan is 90 days behind on any 
scheduled payment and the Lender and 
the Borrower have not been able to 
cure the Delinquency through actions 
such as those contained in § 4287.345. 

(2) It is determined that delaying liq-
uidation will jeopardize full recovery 
on the loan. 

(3) The Borrower or Lender is unco-
operative in resolving the problem or 
the Agency or Lender has reason to be-
lieve the Borrower is not acting in 
good faith, and immediate liquidation 
would minimize loss to the Agency. 

(b) Repurchase of loan. When the deci-
sion to liquidate is made, if any por-
tion of the loan has been sold or as-
signed under § 4279.223 of this chapter 
and not already repurchased, provi-
sions will be made for repurchase in ac-
cordance with § 4279.225 of this chapter. 

(c) Lender’s liquidation plan. The 
Lender is responsible for initiating ac-
tions immediately and as necessary to 
ensure a prompt, orderly liquidation 
that will provide maximum recovery. 
Within 30 days after a decision to liq-
uidate, the Lender must submit a writ-
ten, proposed plan of liquidation to the 
Agency for approval. The liquidation 
plan must be detailed and include at 
least the following: 

(1) Such proof as the Agency requires 
to establish the Lender’s ownership of 
the guaranteed loan Promissory Note 
and related security instruments and a 
copy of the payment ledger, if avail-
able, that reflects the current loan bal-
ance, accrued Interest to date, and the 
method of computing the Interest; 

(2) A full and complete list of all Col-
lateral, including any personal and cor-
porate guarantees; 
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(3) The recommended liquidation 
methods for making the maximum col-
lection possible on the indebtedness 
and the justification for such methods, 
including recommended action for ac-
quiring and disposing of all Collateral 
and collecting from guarantors; 

(4) Necessary steps for preservation 
of the Collateral; 

(5) Copies of the Borrower’s most re-
cently available financial statements; 

(6) Copies of each guarantor’s most 
recently available financial state-
ments; 

(7) An itemized list of estimated Liq-
uidation Expenses expected to be in-
curred along with justification for each 
expense; 

(8) A schedule to periodically report 
to the Agency on the progress of liq-
uidation; 

(9) Estimated Protective Advance 
amounts with justification; 

(10) Proposed protective bid amounts 
on Collateral to be sold at auction and 
a breakdown to show how the amounts 
were determined. A protective bid may 
be made by the Lender, with prior 
Agency written approval, at a fore-
closure sale to protect the Lender’s and 
the Agency’s interest. The protective 
bid will be based on the liquidation 
value and estimated net recovery con-
sidering prior liens and outstanding 
taxes, expenses of foreclosure, and esti-
mated expenses for holding and resell-
ing the property. These expenses in-
clude, but are not limited to, expenses 
for resale, Interest accrual, length of 
time necessary for resale, mainte-
nance, guard service, weatherization, 
and prior liens; 

(11) If a voluntary conveyance is con-
sidered, the proposed amount to be 
credited to the guaranteed debt; 

(12) Legal opinions, if needed by the 
Lender’s legal counsel; and 

(13) An estimate of Fair Market 
Value and potential liquidation value 
of the Collateral. If the value of the 
Collateral is $250,000 or more, the Lend-
er must obtain an independent ap-
praisal report meeting the require-
ments of § 4279.244 of this chapter on 
the Collateral securing the loan, which 
reflects the Fair Market Value and po-
tential liquidation value. The liquida-
tion appraisal must evaluate the im-
pact on Market Value of any release of 

hazardous substances, petroleum prod-
ucts, or other environmental hazards. 
The independent appraiser’s fee, in-
cluding the cost of the environmental 
site assessment, will be shared equally 
by the Agency and the Lender. In order 
to ensure prompt action, the liquida-
tion plan can be submitted with an es-
timate of Collateral value, and the liq-
uidation plan may be approved by the 
Agency subject to the results of the 
final liquidation appraisal. 

(d) Approval of liquidation plan. The 
Lender cannot implement its liquida-
tion plan before obtaining written ap-
proval from the Agency. The Lender 
and Agency must attempt to resolve 
any Agency concerns. 

(1) If the liquidation plan is approved 
by the Agency, the Lender must pro-
ceed expeditiously with liquidation and 
must take all legal action necessary to 
liquidate the loan in accordance with 
the approved liquidation plan. The 
Lender must update or modify the liq-
uidation plan when conditions warrant, 
including a change in value based on a 
liquidation appraisal. 

(2) Should the Agency and the Lender 
not agree on the liquidation plan, nego-
tiations will take place between the 
Agency and the Lender to resolve the 
disagreement. The Lender must take 
such actions that a reasonable Lender 
would take without a guarantee and 
keep the Agency informed in writing. 
When the liquidation plan is approved 
by the Agency, the Lender will proceed 
expeditiously with liquidation. 

(e) Acceleration. The Lender will pro-
ceed to accelerate the indebtedness as 
expeditiously as possible when accel-
eration is necessary, including giving 
any notices and taking any other legal 
actions required. The guaranteed loan 
will be considered in liquidation once 
the loan has been accelerated and a de-
mand for payment has been made upon 
the Borrower. The Lender must obtain 
from the Agency concurrence prior to 
the acceleration of the loan if the sole 
basis for acceleration is a nonmonetary 
Default. In the case of monetary De-
fault, prior approval by the Agency of 
the Lender’s acceleration is not re-
quired, although Agency concurrence 
must still be given not later than at 
the time the liquidation plan is ap-
proved. The Lender will provide a copy 
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of the acceleration notice or other ac-
celeration document to the Agency. 

(f) Filing an estimated loss claim. When 
the Lender owns any of the guaranteed 
portion of the loan, the Lender must 
file an estimated loss claim once a de-
cision has been made to liquidate if the 
liquidation is expected to exceed 90 
days. When calculating the estimated 
loss payment, the value of the Collat-
eral must be based on its estimated net 
liquidation value. For the purpose of 
reporting and loss claim computation, 
the guarantee will not cover Interest 
to the Lender accruing after the Inter-
est Termination Date. The Agency will 
promptly process the loss claim in ac-
cordance with applicable Agency regu-
lations as set forth in § 4287.358. 

(g) Accounting and reports. The Lend-
er must account for funds during the 
period of liquidation and must, in ac-
cordance with the Agency-approved 
liquidation plan, provide the Agency 
with reports on the progress of liquida-
tion including disposition of Collateral, 
resulting costs, and additional proce-
dures necessary for successful comple-
tion of the liquidation. 

(h) Transmitting payments and proceeds 
to the Agency. When the Agency is the 
Holder of a portion of the guaranteed 
loan, the Lender must transmit to the 
Agency within 14 calendar days its Pro 
Rata share of any payments received 
from the Borrower, liquidation, or 
other proceeds using Form RD 1980–43, 
‘‘Lender’s Guaranteed Loan Payment 
to Rural Development.’’ 

(i) Abandonment of collateral. When 
the Lender adequately documents that 
the cost of liquidation would exceed 
the potential recovery value of certain 
Collateral and receives Agency concur-
rence, the Lender may abandon that 
Collateral. When the Lender makes a 
recommendation for abandonment of 
Collateral, it will be considered a serv-
icing action under 7 CFR 1970.8(e), and 
will not require separate NEPA review. 

(j) Disposition of personal or corporate 
guarantees. The Lender must take ac-
tion to maximize recovery from all per-
sonal and corporate guarantees, includ-
ing seeking Deficiency Judgments 
when there is a reasonable chance of 
future collection. 

(k) Compromise settlement. Com-
promise settlements must be approved 

by the Lender and the Agency. Com-
plete current financial information on 
all parties obligated for the loan must 
be provided. At a minimum, the com-
promise settlement must be equivalent 
to the value and timeliness of that 
which would be received from attempt-
ing to collect on the guarantee. The 
guarantor cannot be released from li-
ability until the full amount of the 
compromise settlement has been re-
ceived. In weighing whether the com-
promise settlement should be accepted, 
among other things, the Agency will 
weigh whether the compromise is more 
financially advantageous than col-
lecting on the guarantee. 

(l) Litigation. In all litigation pro-
ceedings involving the Borrower, the 
Lender is responsible for protecting the 
rights of the Lender with respect to the 
loan and keeping the Agency ade-
quately and regularly informed, in 
writing, of all aspects of the pro-
ceedings. If the Agency determines 
that the Lender is not adequately pro-
tecting the rights of the Lender or the 
Agency with respect to the loan, the 
Agency reserves the right to take any 
legal action the Agency determines 
necessary to protect the rights of the 
Lender, on behalf of the Lender, or the 
Agency with respect to the loan. If the 
Agency exercises this right, the Lender 
must cooperate with the Agency. Any 
cost to the Agency associated with 
such action will be assessed against the 
Lender. 

[80 FR 36447, June 24, 2015, as amended at 81 
FR 11053, Mar. 2, 2016] 

§ 4287.358 Determination of loss and 
payment. 

Unless the Agency anticipates a Fu-
ture Recovery, the Agency will make a 
final settlement with the Lender after 
the Collateral is liquidated and settle-
ment and compromise of all parties has 
been completed. The Agency has the 
right to recover losses paid under the 
guarantee from any party that may be 
liable. 

(a) Report of loss form. Form RD 449– 
30, ‘‘Guaranteed Loan Report of Loss,’’ 
will be used for reporting and calcu-
lating all estimated and final loss de-
terminations. 

(b) Estimated loss. In accordance with 
the requirements of § 4287.357(f), the 
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Lender must prepare an estimated loss 
claim and submit it to the Agency. 

(1) Interest accrual eligible for pay-
ment under the guarantee on the De-
faulted loan will be discontinued when 
the estimated loss is paid. 

(2) A Protective Advance claim will 
be paid only at the time of the final 
payment as indicated in the Guaran-
teed Loan Report of Loss. 

(3) The estimated loss payment is a 
payment to the Lender and is not to be 
applied as a payment on the loan for 
purposes of reducing the unpaid bal-
ance owed by the Borrower or for sta-
tus reporting (semi-annual status/De-
fault status reports). 

(c) Final loss. Except for certain unse-
cured personal or corporate guarantees 
as provided for in this section, the 
Lender must prepare a final Guaran-
teed Loan Report of Loss and submit it 
to the Agency within 30 days after liq-
uidation of all Collateral is completed. 
Interest will not be paid beyond the In-
terest Termination Date. Before ap-
proval by the Agency of any final loss 
report, the Lender must account for all 
funds during the period of liquidation, 
disposition of the Collateral, all costs 
incurred, and any other information 
necessary for the successful completion 
of liquidation. Upon receipt of the final 
accounting and Guaranteed Loan Re-
port of Loss, the Agency may audit all 
applicable documentation to determine 
the final loss. The Lender must make 
its records available and otherwise as-
sist the Agency in making any inves-
tigation. The documentation accom-
panying the Guaranteed Loan Report 
of Loss must support the amounts re-
ported as losses on the Guaranteed 
Loan Report of Loss. 

(1) The Lender must make a deter-
mination regarding the collectability 
of unsecured personal and corporate 
guarantees. If reasonably possible, the 
Lender must promptly collect or other-
wise dispose of such guarantees in ac-
cordance with § 4287.357(j) prior to com-
pletion of the final loss report. How-
ever, in the event that collection from 
the guarantors appears unlikely or will 
require a prolonged period of time, the 
Lender must file the Guaranteed Loan 
Report of Loss when all other Collat-
eral has been liquidated. Unsecured 
personal or corporate guarantees out-

standing at the time of the submission 
of the final loss claim will be treated 
as a Future Recovery with the net pro-
ceeds to be shared on a Pro Rata basis 
by the Lender and the Agency. The 
Agency may consider a compromise 
settlement of Federal Debt after it has 
processed a final Guaranteed Loan Re-
port of Loss and issued a 60 day due 
process letter. Any funds collected on 
Federal Debt will not be shared with 
the Lender. 

(2) The Lender must document that 
all of the Collateral has been ac-
counted for and properly liquidated and 
liquidation proceeds have been ac-
counted for and applied correctly to 
the loan. 

(3) The Lender must provide receipts 
and a breakdown of any Protective Ad-
vance amount as to the payee, purpose 
of the expenditure, date paid, and evi-
dence that the amount expended was 
proper. 

(4) The Lender must provide receipts 
and a breakdown of Liquidation Ex-
penses as to the payee, purpose of the 
expenditure, date paid, and evidence 
that the amount expended was proper. 
Liquidation Expenses are recoverable 
only from liquidation proceeds. The 
Agency may approve attorney/legal 
fees as Liquidation Expenses provided 
that the fees are reasonable, require 
the assistance of attorneys, and cover 
legal issues pertaining to the liquida-
tion that could not be properly handled 
by the Lender and its employees. 

(5) The Lender must support accrued 
Interest by documenting how the 
amount was accrued. If the Interest 
rate was a variable rate, the Lender 
must include documentation of 
changes in both the selected base rate 
and the loan rate. 

(6) The Agency will pay loss pay-
ments within 60 days after it has re-
viewed the complete final loss report 
and accounting of the Collateral. 

(7) If a Lender receives a final loss 
payment and the Agency determines 
there is Future Recovery, the Lender 
must submit to the Agency an annual 
report on its collection activities for 
each unsatisfied account for 3 years 
following payment of the final loss 
claim. 

VerDate Sep<11>2014 09:11 Apr 13, 2017 Jkt 241026 PO 00000 Frm 00969 Fmt 8010 Sfmt 8010 Y:\SGML\241026.XXX 241026pm
an

gr
um

 o
n 

D
S

K
3G

D
R

08
2P

R
O

D
 w

ith
 C

F
R



960 

7 CFR Ch. XLII (1–1–17 Edition) §§ 4287.359–4287.368 

(d) Loss limit. The amount payable by 
the Agency to the Lender cannot ex-
ceed the limits set forth in the Loan 
Note Guarantee. 

(e) Liquidation Expenses. The Agency 
will deduct Liquidation Expenses from 
the liquidation proceeds of the Collat-
eral. The Lender cannot claim any Liq-
uidation Expenses in excess of liquida-
tion proceeds. Any changes to the Liq-
uidation Expenses that exceed 10 per-
cent of the amount proposed in the liq-
uidation plan must be approved by the 
Agency. Reasonable attorney/legal ex-
penses will be shared by the Lender and 
Agency equally, including those in-
stances where the Lender has incurred 
such expenses from a trustee con-
ducting the liquidation of assets. The 
Lender cannot claim the guarantee fee 
or the Annual Renewal Fee as author-
ized Liquidation Expenses, and no In- 
House Expenses of the Lender will be 
allowed. In-House Expenses include, 
but are not limited to, employee’s sala-
ries, staff lawyers, travel, and over-
head. 

(f) Rent. The Lender must apply any 
net rental or other income that it re-
ceives from the Collateral to the guar-
anteed loan debt. 

(g) Payment. Once the Agency ap-
proves the Guaranteed Loan Report of 
Loss and supporting documents sub-
mitted by the Lender: 

(1) If the loss is greater than any es-
timated loss payment, the Agency will 
pay the additional amount owed by the 
Agency to the Lender. 

(2) If the loss is less than the esti-
mated loss payment, the Lender must 
reimburse the Agency for the overpay-
ment plus Interest at the Promissory 
Note rate from the date of payment. 

§§ 4287.359–4287.368 [Reserved] 

§ 4287.369 Future recovery. 
Unless notified otherwise by the 

Agency, after the final loss claim has 
been paid, the Lender must use reason-
able efforts to attempt collection from 
any party still liable for Future Recov-
ery. Any net proceeds from Future Re-
covery must be split Pro Rata between 
the Lender and the Agency based on 
the original amount of the loan guar-
antee. Any collection of Federal Debt 
made by the Federal Government from 

any liable party to the guaranteed loan 
will not be split with the Lender. 

§ 4287.370 Bankruptcy. 
(a) Lender’s responsibilities. It is the 

Lender’s responsibility to protect the 
guaranteed loan and all of the Collat-
eral securing it in bankruptcy and any 
related appellate proceedings. These 
responsibilities include, but are not 
limited to the following: 

(1) Monitoring confirmed bankruptcy 
plans to determine Borrower compli-
ance, and, if the Borrower fails to com-
ply, pursue appropriate relief; 

(2) Filing all the necessary papers 
and pleadings concerning the case, in-
cluding where appropriate a proof of 
claim; 

(3) Attending and, where necessary, 
participating in meetings of the credi-
tors and all court proceedings; 

(4) Requesting modifications of any 
proposed bankruptcy plan whenever it 
appears that the Lender could obtain 
additional recoveries via plan modi-
fication; 

(5) Keeping the Agency adequately 
and regularly informed in writing of all 
aspects of the proceedings; 

(6) Submitting a Default status re-
port within 15 days after the date when 
the Borrower Defaults and every 30 
days thereafter until the Default is re-
solved or a final loss claim is paid by 
the Agency. The Default status report 
will be used to inform the Agency of 
the bankruptcy filing, the plan con-
firmation date, when the plan is com-
plete, and when the Borrower is not in 
compliance with the plan; and 

(7) With written Agency consent, the 
Lender and Agency will equally share 
the cost of any independent appraisal 
fee to protect the guaranteed loan in 
any bankruptcy proceedings. 

(b) Reports of loss during bankruptcy. 
In bankruptcy proceedings, payment of 
loss claims will be made as provided in 
this section. 

(1) Estimated loss payments. (i) If a 
Borrower has filed for bankruptcy and 
all or a portion of the debt has been 
discharged, the Lender must request an 
estimated loss payment of the guaran-
teed portion of the accrued Interest 
and principal discharged by the court. 
Only one estimated loss payment is al-
lowed during the bankruptcy and any 
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related appellate proceedings. All sub-
sequent claims of the Lender during 
bankruptcy and any related appellate 
proceedings will be considered revi-
sions to the initial estimated loss. A 
revised estimated loss payment may be 
processed by the Agency, at its option, 
in accordance with any court-approved 
changes in the bankruptcy plan. Once 
the bankruptcy plan has been com-
pleted, the Lender is responsible for 
submitting the documentation nec-
essary for the Agency to review and ad-
just the estimated loss claim to reflect 
any actual discharge of principal and 
Interest and to reimburse the Lender 
for any court-ordered Interest rate re-
duction under the terms of the bank-
ruptcy plan. 

(ii) The Lender must use the Guaran-
teed Loan Report of Loss to request an 
estimated loss payment and to revise 
any estimated loss payments during 
the course of the bankruptcy plan. The 
estimated loss claim, as well as any re-
visions to this claim, must be accom-
panied by documentation to support 
the claim. 

(iii) Upon completion of a bank-
ruptcy plan, the Lender must: 

(A) Complete a Form RD 1980–44 and 
forward this form to the Agency; and 

(B) Provide the Agency with the doc-
umentation necessary to determine 
whether the estimated loss paid equals 
the actual loss sustained. 

(1) If the actual loss sustained as a 
result of the bankruptcy is less than 
the estimated loss, the Lender must re-
imburse the Agency for the overpay-
ment plus Interest at the Promissory 
Note rate from the date of payment of 
the estimated loss. 

(2) If the actual loss is greater than 
the estimated loss payment, the Lend-
er must submit a revised estimated 
loss claim in order to obtain payment 
of the additional amount owed by the 
Agency to the Lender. 

(2) Bankruptcy loss payments. (i) The 
Lender must request a bankruptcy loss 
payment of the guaranteed portion of 
the accrued Interest and principal dis-
charged by the court for all bank-
ruptcies when all or a portion of the 
debt has been discharged. Unless a final 
court decree approves a subsequent 
change to the bankruptcy plan that is 
adverse to the Lender, only one bank-

ruptcy loss payment is allowed during 
the bankruptcy. Once a final court de-
cree has discharged all or part of the 
guaranteed loan and any appeal period 
has run, the Lender must submit the 
documentation necessary for the Agen-
cy to review and adjust the bankruptcy 
loss claim to reflect any actual dis-
charge of principal and Interest. 

(ii) The Lender must use the Guaran-
teed Loan Report of Loss to request a 
bankruptcy loss payment and to revise 
any bankruptcy loss payments during 
the course of the bankruptcy. The 
Lender must include with the bank-
ruptcy loss claim documentation to 
support the claim, as well as any revi-
sions to this claim. 

(iii) Upon completion of a bank-
ruptcy plan, restructuring, or liquida-
tion, the Lender must either complete 
a Form RD 1980–44 and forward this 
form to the Agency or enter the data 
directly into LINC. 

(iv) If an estimated loss claim is paid 
during a bankruptcy and the Borrower 
repays in full the remaining balance 
without an additional loss sustained by 
the Lender, a final Guaranteed Loan 
Report of Loss is not necessary. 

(3) Interest rate losses as a result of 
bankruptcy reorganization. Interest rate 
losses as a result of bankruptcy reorga-
nization will be paid as follows: 

(i) Interest losses sustained during 
the period of the bankruptcy plan will 
be processed in accordance with para-
graph (b)(1) of this section; 

(ii) Interest losses sustained after the 
bankruptcy plan is confirmed will be 
processed annually when the Lender 
sustains a loss as a result of a perma-
nent Interest rate reduction that ex-
tends beyond the period of the bank-
ruptcy plan; and 

(iii) If a bankruptcy loss claim is 
paid during the operation of the bank-
ruptcy plan and the Borrower repays in 
full the remaining balance without an 
additional loss sustained by the Lend-
er, a final Guaranteed Loan Report of 
Loss is not necessary. 

(4) Final bankruptcy loss payments. 
The Agency will process final bank-
ruptcy loss payments when the loan is 
fully liquidated. 

(5) Application of loss claim payments. 
The Lender must apply estimated loss 
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payments first to the unsecured prin-
cipal of the guaranteed portion of the 
debt and then to the unsecured interest 
of the guaranteed portion of the debt. 
In the event a court attempts to direct 
the payments to be applied in a dif-
ferent manner, the Lender must imme-
diately notify the Agency in writing. 

(6) Protective Advances. If approved 
Protective Advances, as authorized by 
§ 4287.356, were incurred in connection 
with the initiation of liquidation ac-
tion and were required to provide re-
pairs, insurance, etc., to protect the 
Collateral as result of delays in the 
case of failure of the Borrower to main-
tain the security prior to the Borrower 
having filed bankruptcy, the Protec-
tive Advances together with accrued 
Interest are payable under the guar-
antee in the final loss claim. 

(c) Expenses during bankruptcy pro-
ceedings. (1) Under no circumstances 
will the guarantee cover Liquidation 
Expenses in excess of liquidation pro-
ceeds. 

(2) Expenses, such as reasonable at-
torney/legal fees and the cost of ap-
praisals incurred by the Lender as a di-
rect result of the Borrower’s bank-
ruptcy filing, will be shared equally by 
the Lender and the Agency. 

(3) Reasonable and customary Liq-
uidation Expenses must be deducted 
from Collateral sale proceeds. Liquida-
tion Expenses are covered under the 
guarantee, provided they are reason-
able, customary, and provide a dem-
onstrated economic benefit to the 
Lender and the Agency. Lender’s In- 
House Expenses, which are those ex-
penses that would normally be incurred 
for administration of the loan, includ-
ing in-house lawyers, are not covered 
by the guarantee. 

(4) When a bankruptcy proceeding re-
sults in a liquidation of the Borrower 
by a bankruptcy trustee appointed 
under 11 U.S.C. 701, 702, 703 or 1104, ex-
penses will be handled as directed by 
the court, and the Lender cannot claim 
Liquidation Expenses for the sale of 
the assets. 

(5) If the property is abandoned by 
the bankruptcy trustee, the Lender 
will conduct the liquidation in accord-
ance with § 4287.357. 

(6) Proceeds received from partial 
sale of Collateral during bankruptcy 

may be used by the Lender to pay rea-
sonable costs, such as freight, labor 
and sales commissions, associated with 
the partial sale. Reasonable use of pro-
ceeds for this purpose must be docu-
mented with the final loss claim. 

§§ 4287.371–4287.379 [Reserved] 

§ 4287.380 Termination of guarantee. 
The Loan Note Guarantee will termi-

nate under any of the following condi-
tions: 

(a) Upon full payment of the guaran-
teed loan; 

(b) Upon full payment of any loss ob-
ligation; or 

(c) Upon written notice from the 
Lender to the Agency that the guar-
antee will terminate 30 days after the 
date of notice, provided that the Lend-
er owns the entire guaranteed interest 
in the loan and the Loan Note Guar-
antee is returned to the Agency to be 
canceled. 

§§ 4287.381–4287.399 [Reserved] 

§ 4287.400 OMB control number. 
In accordance with the Paperwork 

Reduction Act of 1995, the information 
collection requirements contained in 
the subsequent interim rule have been 
submitted to the Office of Management 
and Budget (OMB) under OMB Control 
Number 0570–0065 for approval. A per-
son is not required to respond to a col-
lection of information unless it dis-
plays a currently valid OMB control 
number. 

PART 4288—PAYMENT PROGRAMS 

Subpart A—Repowering Assistance 
Payments to Eligible Biorefineries 

Sec. 
4288.1 Purpose and scope. 
4288.2 Definitions. 
4288.3 Review or appeal rights. 
4288.4 Compliance with other laws and regu-

lations. 
4288.5 Oversight, monitoring, and reporting 

requirements. 
4288.6 Forms, regulations, and instructions. 
4288.7 Exception authority. 
4288.8–4288.9 [Reserved] 
4288.10 Applicant eligibility. 
4288.11 Eligible project costs. 
4288.12 Ineligible project costs. 
4288.13 Payment information. 
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4288.14–4288.19 [Reserved] 
4288.20 Submittal of applications. 
4288.21 Application review and scoring. 
4288.22 Ranking of applications. 
4288.23 Notifications. 
4288.24 Program payment provisions. 
4288.25 Succession and control of facilities 

and production. 
4288.26 Fiscal Year 2009 and Fiscal Year 2010 

applications. 
4288.27–4288.100 [Reserved] 

Subpart B—Advanced Biofuel Payment 
Program 

GENERAL PROVISIONS 

4288.101 Purpose and scope. 
4288.102 Definitions. 
4288.103 Review or appeal rights. 
4288.104 Compliance with other laws and 

regulations. 
4288.105 Oversight and monitoring. 
4288.106 Forms, regulations, and instruc-

tions. 
4288.107 Exception authority. 
4288.108–4288.109 [Reserved] 

ELIGIBILITY PROVISIONS 

4288.110 Applicant eligibility. 
4288.111 Biofuel eligibility. 
4288.112 Eligibility notifications. 
4288.113 Payment record requirements. 
4288.114–4288.119 [Reserved] 

ENROLLMENT PROVISIONS 

4288.120 Enrollment. 
4288.121 Contract. 
4288.122–4288.129 [Reserved] 

PAYMENT PROVISIONS 

4288.130 Payment applications. 
4288.131 Payment provisions. 
4288.132 Payment adjustments. 
4288.133 Payment liability. 
4288.134 Refunds and interest payments. 
4288.135 Unauthorized payments and offsets. 
4288.136 Remedies. 
4288.137 Succession and loss of control of ad-

vanced biofuel facilities and production. 
4288.138–4288.189 [Reserved] 

FISCAL YEAR 2010 APPLICATIONS 

4288.190 Fiscal Year 2010 applications. 
4288.191–4288.200 [Reserved] 

AUTHORITY: 5 U.S.C. 301; 7 U.S.C. 1989. 

SOURCE: 76 FR 7926, Feb. 11, 2011, unless 
otherwise noted. 

Subpart A—Repowering Assist-
ance Payments to Eligible 
Biorefineries 

§ 4288.1 Purpose and scope. 
(a) Purpose. The purpose of this pro-

gram is to provide financial incentives 
to biorefineries in existence on June 18, 
2008, the date of the enactment of the 
Food, Conservation, and Energy Act of 
2008 (the 2008 Farm Bill) (Pub. L. 110– 
246), to replace the use of fossil fuels 
used to produce heat or power at their 
facilities by installing new systems 
that use renewable biomass, or to 
produce new energy from renewable 
biomass. 

(b) Scope. The Agency may make pay-
ments under this program to any bio-
refinery that meets the requirements 
of the program up to the limits estab-
lished for the program. Based on our 
research and survey of medium-sized 
project costs, the Agency has deter-
mined that the dollar amount identi-
fied will provide adequate incentive for 
biorefineries to apply. 

(1) The Agency will determine the 
amount of payments to be made to a 
biorefinery taking into consideration 
the percentage reduction in fossil fuel 
used by the biorefinery (including the 
quantity of fossil fuels a renewable bio-
mass system is replacing), and the cost 
and cost-effectiveness of the renewable 
biomass system. 

(2) The Agency will determine who 
receives payment under this program 
based on the percentage reduction in 
fossil fuel used by the biorefinery that 
will result from the installation of the 
renewable biomass system; the cost 
and cost-effectiveness of the renewable 
biomass system; and other scoring cri-
teria identified in § 4288.21. The above 
criteria will be used to determine pri-
ority for awards of 50 percent of total 
eligible project costs, up to the max-
imum award applicable for the fiscal 
year. 

§ 4288.2 Definitions. 
The definitions set forth in this sec-

tion are applicable for all purposes of 
program administration under this 
subpart. 

Agency. The USDA Rural Develop-
ment, Rural Business-Cooperative 
Service or its successor organization. 
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Application period. The time period 
announced by the Agency during which 
the Agency will accept applications. 

Base energy use. The amount of docu-
mented fossil fuel energy use over an 
extended operating period. 

(1) The extended operating period 
must be at least 24 months of recorded 
usage, and requires metered utility 
records for electric energy, natural gas 
consumption, fuel oil, coal shipments 
and propane use, as applicable for pro-
viding heat or power for the operation 
of the biorefinery. 

(2) Utility billing, oil and coal ship-
ments must be actual bills, with meter 
readings, applicable rates and tariffs, 
costs and usage. Billing must be com-
plete, without gaps and arranged in 
chronological order. Drop shipments of 
coal or oil can be substituted for me-
tered readings, provided the bio-
refinery documents the usage and its 
relationship to providing heat or power 
to the biorefinery. 

(3) A biorefinery in existence on or 
before June 18, 2008 with less than 24 
months of actual operating data must 
provide at least 12 months of data sup-
ported by engineering and design cal-
culations, and site plans, prepared by 
the construction engineering firm. 

Biobased products. Products deter-
mined by the Secretary to be commer-
cial or industrial products (other than 
food or feed) that are: 

(1) Composed, in whole or in signifi-
cant part, of biological products, in-
cluding renewable domestic agricul-
tural materials and forestry materials; 
or 

(2) Intermediate ingredients or feed-
stocks. 

Biofuel. Fuel derived from renewable 
biomass. 

Biorefinery. A facility (including 
equipment and processes) that converts 
renewable biomass into biofuels and 
biobased products, and may produce 
electricity. 

Eligible biorefinery. A biorefinery that 
has been in existence on or before June 
18, 2008. 

Energy Information Agency (EIA). The 
statistical agency of the Department of 
Energy and source of official energy 
statistics from the U.S. Government. 

Feasibility study. An Agency-accept-
able analysis of the economic, environ-

mental, technical, financial, and man-
agement capabilities of a proposed 
project or business in terms of its ex-
pected success. A list of items that 
must be included in a feasibility study 
is presented in § 4288.20(c)(9) of this sub-
part. 

Financial interest. Any ownership, 
creditor, or management interest in 
the biorefinery. 

Fiscal year. A 12-month period begin-
ning each October 1 and ending Sep-
tember 30 of the following calendar 
year. 

Fossil fuel. Coal, oil, propane, and 
natural gas. 

Renewable biomass. 
(1) Materials, pre-commercial 

thinnings, or invasive species from Na-
tional Forest System land or public 
lands (as defined in section 103 of the 
Federal Land Policy and Management 
Act of 1976 (43 U.S.C. 1702)) that: 

(i) Are byproducts of preventive 
treatments that are removed to reduce 
hazardous fuels; to reduce or contain 
disease or insect infestation; or to re-
store ecosystem health; and 

(ii) Would not otherwise be used for 
higher value products; and 

(iii) Are harvested in accordance with 
applicable law and land management 
plans and the requirements for old 
growth maintenance, restoration, and 
management direction as per para-
graphs (e)(2), (e)(3), and (e)(4), and large 
tree retention as per paragraph (f), of 
section 102 of the Healthy Forests Res-
toration Act of 2003 (16 U.S.C. 6512); or 

(2) Any organic matter that is avail-
able on a renewable or recurring basis 
from non-Federal land or land belong-
ing to an Indian or Indian Tribe that is 
held in trust by the United States or 
subject to a restriction against alien-
ation imposed by the United States, in-
cluding: 

(i) Renewable plant material, includ-
ing feed grains; other agricultural com-
modities; other plants and trees; and 
algae; and 

(ii) Waste material, including crop 
residue; other vegetative waste mate-
rial (including wood waste and wood 
residues); animal waste and byproducts 
(including fats, oils, greases, and ma-
nure); and food waste and yard waste. 

Rural or rural area. Any area of a 
State not in a city or town that has a 
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population of more than 50,000 inhab-
itants, according to the most recent 
decennial Census of the United States, 
or in the urbanized area contiguous 
and adjacent to a city or town that has 
a population of more than 50,000 inhab-
itants, and any area that has been de-
termined to be ‘‘rural in character’’ by 
the Under Secretary for Rural Develop-
ment, or as otherwise identified in this 
definition. 

(1) An area that is attached to the ur-
banized area of a city or town with 
more than 50,000 inhabitants by a con-
tiguous area of urbanized census blocks 
that is not more than 2 census blocks 
wide. Applicants from such an area 
should work with their Rural Develop-
ment State Office to request a deter-
mination of whether their project is lo-
cated in a rural area under this provi-
sion. 

(2) For the purposes of this defini-
tion, cities and towns are incorporated 
population centers with definite bound-
aries, local self government, and legal 
powers set forth in a charter granted 
by the State. 

(3) For the Commonwealth of Puerto 
Rico, the island is considered rural and 
eligible for Business Programs assist-
ance, except for the San Juan Census 
Designated Place (CDP) and any other 
CDP with greater than 50,000 inhab-
itants. CDPs with greater than 50,000 
inhabitants, other than the San Juan 
CDP, may be determined to be eligible 
if they are ‘‘not urban in character.’’ 

(4) For the State of Hawaii, all areas 
within the State are considered rural 
and eligible for Business Programs as-
sistance, except for the Honolulu CDP 
within the County of Honolulu. 

(5) For the purpose of defining a rural 
area in the Republic of Palau, the Fed-
erated States of Micronesia, and the 
Republic of the Marshall Islands, the 
Agency shall determine what con-
stitutes rural and rural area based on 
available population data. 

(6) The determination that an area is 
‘‘rural in character’’ will be made by 
the Under Secretary of Rural Develop-
ment. The process to request a deter-
mination under this provision is out-
lined in paragraph (6)(ii) of this defini-
tion. 

(i) The determination that an area is 
‘‘rural in character’’ under this defini-

tion will apply to areas that are with-
in: 

(A) An urbanized area that has two 
points on its boundary that are at least 
40 miles apart, which is not contiguous 
or adjacent to a city or town that has 
a population of greater than 150,000 in-
habitants or the urbanized area of such 
a city or town; or 

(B) An urbanized area contiguous and 
adjacent to a city or town of greater 
than 50,000 inhabitants that is within 
one-quarter mile of a rural area. 

(ii) Units of local government may 
petition the Under Secretary of Rural 
Development for a ‘‘rural in character’’ 
designation by submitting a petition to 
both the appropriate Rural Develop-
ment State Director and the Adminis-
trator on behalf of the Under Sec-
retary. The petition shall document 
how the area meets the requirements 
of paragraph (6)(i)(A) or (6)(i)(B) of this 
definition and discuss why the peti-
tioner believes the area is ‘‘rural in 
character,’’ including, but not limited 
to, the area’s population density, de-
mographics, and topography and how 
the local economy is tied to a rural 
economic base. Upon receiving a peti-
tion, the Under Secretary will consult 
with the applicable Governor or leader 
in a similar position and request com-
ments to be submitted within 5 busi-
ness days, unless such comments were 
submitted with the petition. The Under 
Secretary will release to the public a 
notice of a petition filed by a unit of 
local government not later than 30 
days after receipt of the petition by 
way of publication in a local newspaper 
and posting on the Agency’s Web site, 
and the Under Secretary will make a 
determination not less than 15 days, 
but no more than 60 days, after the re-
lease of the notice. Upon a negative de-
termination, the Under Secretary will 
provide to the petitioner an oppor-
tunity to appeal a determination to the 
Under Secretary, and the petitioner 
will have 10 business days to appeal the 
determination and provide further in-
formation for consideration. 

[76 FR 7926, Feb. 11, 2011, as amended at 80 
FR 9913, Feb. 24, 2015] 
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§ 4288.3 Review or appeal rights. 

A person may seek a review of an 
Agency decision or appeal to the Na-
tional Appeals Division in accordance 
with 7 CFR part 11 of this title. 

§ 4288.4 Compliance with other laws 
and regulations. 

Participating biorefineries must 
comply with other applicable Federal, 
State, and local laws, including, but 
not limited to, the Equal Employment 
Opportunities Act, the Equal Credit 
Opportunity Act, Title VI of the Civil 
Rights Act of 1964, 7 CFR Part 1901, 
subpart E, Section 504 of the Rehabili-
tation Act of 1973, and the Age Dis-
crimination Act of 1975. Applicants 
must submit and will be subject to pre- 
award and post award compliance re-
views with the terms and conditions 
set forth in Form RD 400–1, ‘‘Equal Op-
portunity Agreement’’ and Form RD 
400–4, ‘‘Assurance Agreement.’’ 

§ 4288.5 Oversight, monitoring, and re-
porting requirements. 

(a) Verification. The Agency reserves 
the right to verify all payment re-
quests and subsequent payments made 
under this program, including field vis-
its, as frequently as necessary to en-
sure the integrity of the program. Doc-
umentation provided will be used to 
verify, reconcile, and enforce the pay-
ment terms of Form RD 4288–5, 
‘‘Repowering Assistance Program— 
Agreement,’’ along with any potential 
refunds that the recipient will be re-
quired to make should they fail to ade-
quately document their request. 

(b) Records. (1) For purposes of 
verifying the eligible project costs sup-
porting payments under this subpart, 
each biorefinery must maintain in one 
place such books, documents, papers, 
receipts, payroll records and bills of 
sale adequate to identify the purposes 
for which, and the manner in which 
funds were expended for eligible project 
costs. The biorefinery must maintain 
copies of all documents submitted to 
the Agency in connection with pay-
ments made hereunder. These records 
must be available at all reasonable 
times for examination by the Agency 
and must be held and be available for 
Agency examination for a period of not 

less than 3 years from the final pay-
ment date. 

(2) For the purpose of verifying com-
pliance with the fossil fuel reduction 
and energy production requirements of 
this subpart, each biorefinery must 
make available and provide for the me-
tering of all power and heat producing 
boilers, containment vessels, genera-
tors and any other equipment related 
to the production of heat or power re-
quired to displace fossil fuel loads with 
renewable biomass. These records must 
be held in one place and be available at 
all reasonable times for examination 
by the Agency. Such records include all 
books, papers, contracts, scale tickets, 
settlement sheets, invoices, and any 
other documents related to the pro-
gram that are within the control of the 
biorefinery. These records must be held 
and made available for Agency exam-
ination for a period of not less than 3 
years from the date the repowering 
project becomes operational. 

(c) Reporting. Upon completion of the 
repowering project, the biorefinery 
must submit a report using Form RD 
4288–6, ‘‘Repowering Assistance Pro-
grams—Reporting Form,’’ to the Agen-
cy annually for the first 3 years after 
completion of the project. The reports 
are to be submitted as of October 1 of 
each year. The report must include the 
items specified in paragraphs (c)(1) and 
(c)(2) of this section. 

(1) Documentation regarding the 
usage and production of energy at the 
biorefinery during the previous year, 
including both the previous and cur-
rent fossil fuel load and the renewable 
biomass energy production. 

(i) Metered data documenting the 
production of heat, steam, gas and 
power must be obtained utilizing an 
Agency approved measurement device. 

(ii) Metered data must be verifiable 
and subject to independent calibration 
testing. 

(2) Current utility billing data, 
indentifying metered loads, from the 
base energy use period. 

§ 4288.6 Forms, regulations, and in-
structions. 

Copies of all forms, regulations, in-
structions, and other materials related 
to this program may be obtained from 
the USDA Rural Development State 
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Office, Renewable Energy Coordinator 
and the USDA Rural Development Web 
site at http://www.rurdev.usda.gov/regs/. 

§ 4288.7 Exception authority. 
The Administrator of the Agency 

(‘‘Administrator’’) may, with the con-
currence of the Secretary of Agri-
culture, make an exception, on a case- 
by-case basis, to any requirement or 
provision of this subpart that is not in-
consistent with any authorizing stat-
ute or applicable law, if the Adminis-
trator determines that application of 
the requirement or provision would ad-
versely affect the Federal govern-
ment’s interest. 

§§ 4288.8–4288.9 [Reserved] 

§ 4288.10 Applicant eligibility. 
(a) Eligible projects. To be eligible for 

this program, the applicant must be an 
eligible biorefinery utilizing only re-
newable biomass for replacement fuel, 
and must meet the requirements speci-
fied in paragraphs (a)(1) through (a)(5) 
of this section. 

(1) Timely complete application submis-
sion. To be eligible for this program, 
the applicant must submit a complete 
application within the application pe-
riod. Projects will be selected based on 
ranking which is derived from the ap-
plication of the selection criteria stat-
ed in § 4288.21. 

(2) Multiple biorefineries. Corporations 
and entities with more than one bio-
refinery can submit an application for 
only one of their biorefineries. How-
ever, if a corporation or entity has 
multiple biorefineries located at the 
same location, the entity may submit 
an application that covers such bio-
refineries provided the heat and power 
used in the multiple biorefineries are 
centrally produced. 

(3) Cost-effectiveness. The application 
must be awarded at least minimum 
points for cost-effectiveness under 
§ 4288.21(b)(1). 

(4) Percentage of reduction of fossil fuel 
use. The application must be awarded 
at least minimum points for percent-
age of reduction of fossil fuel use under 
§ 4288.21(b)(2). 

(5) Full project financing. The appli-
cant must demonstrate that it has suf-
ficient funds or has obtained commit-

ments for sufficient funds to complete 
the repowering project taking into ac-
count the amount of the payment re-
quest in the application. 

(b) Ineligible projects. A project is not 
eligible under this subpart if it is using 
feedstocks for repowering that are feed 
grain commodities that received bene-
fits under Title I of the Food, Con-
servation, and Energy Act of 2008. 

§ 4288.11 Eligible project costs. 
Eligible project costs will be only for 

project related construction costs for 
repowering improvements associated 
with the equipment, installation, engi-
neering, design, site plans, associated 
professional fees, permits and financ-
ing fees. 

§ 4288.12 Ineligible project costs. 
Any project costs incurred by the ap-

plicant prior to application for pay-
ment assistance under this program 
will be ineligible for payment assist-
ance. 

§ 4288.13 Payment information. 
(a) Maximum payment. For purposes of 

this program, the maximum payment 
an applicant may receive will be 50 per-
cent of total eligible project costs up to 
the applicable fiscal year’s maximum 
award as announced in an annual FED-
ERAL REGISTER notice. There is no min-
imum payment to an applicant. 

(b) Reimbursement payments. The 
Agency shall only make payments 
based on the biorefinery’s expenditures 
on eligible project costs. Payments 
shall be determined by multiplying the 
amount of eligible expenditures stated 
on the payment request by a percent-
age obtained by dividing the aggregate 
payment award by total eligible 
project costs. 

(c) Timing of payments. The Applicant 
may request payments not more fre-
quently than once a month by submit-
ting an original, completed, validly 
signed Standard Form (SF) 271, ‘‘Out-
lay Report and Request for Reimburse-
ment for Construction Programs’’ in-
cluding the supporting documentation 
identified in § 4288.23, to reimburse the 
applicant for the Agency’s pro rata 
share of funds expended on eligible 
project costs. The Agency shall make 
such payments until 90 percent of the 
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total payment award has been ex-
pended. The final 10 percent of the pay-
ment award will be paid upon comple-
tion of the repowering project and sat-
isfactory evidence has been received by 
the Agency demonstrating that the 
biorefinery is operating as described in 
the Agency approved application. 

§§ 4288.14–4288.19 [Reserved] 

§ 4288.20 Submittal of applications. 
(a) Address to make application. Appli-

cation must be submitted to USDA, 
Rural Development-Energy Division, 
Program Branch, Attention: 
Repowering Assistance Program, 1400 
Independence Avenue, SW., Stop 3225, 
Washington, DC 20250–3225. 

(b) Content and form of submission. Ap-
plicants must submit a signed original 
and one copy of an application con-
taining the information specified in 
this section. The applicant must also 
furnish the Agency the required docu-
mentation identified in Form RD 4288– 
4, ‘‘Repowering Assistance Program 
Application,’’ to verify compliance 
with program provisions before accept-
ance into the program. Note that appli-
cants are required to have a Dun and 
Bradstreet Universal Numbering Sys-
tem (DUNS) number (unless the appli-
cant is an individual). The DUNS num-
ber is a nine-digit identification num-
ber, which uniquely identifies business 
entities. A DUNS number can be ob-
tained at no cost via a toll-free request 
line at 1–866–705–5711, or online at http:// 
fedgov.dnb.com/webform. Applicants 
must submit to the Agency the docu-
ments specified in paragraphs (b)(1) 
through (b)(6) of this section. 

(1) Form RD 4288–4. Applicants must 
submit this form and all necessary at-
tachments providing project informa-
tion on the biorefinery; the facility at 
which the biorefinery operates, includ-
ing location and products produced; 
and the types and quantities of renew-
able biomass feedstock being proposed 
to produce heat or power. This form re-
quires the applicant to provide rel-
evant data to allow for technical anal-
ysis of their existing facility to dem-
onstrate replacement of fossil fuel by 
renewable biomass with reasonable 
costs and maximum efficiencies. The 
applicant must also submit evidence 

that the biorefinery was in existence 
on or before June 18, 2008. The appli-
cant is required to certify the informa-
tion provided. 

(2) RD Instruction 1940–Q, Exhibit A– 
1, ‘‘Certification for Contracts, Grants 
and Loans.’’ 

(3) Form RD 400–1. 
(4) Form RD 400–4. 
(5) Environmental documentation in 

accordance with 7 CFR part 1970. 
(6) Certifications. The applicant must 

furnish the Agency all required certifi-
cations before acceptance into the pro-
gram, and furnish access to records re-
quired by the Agency to verify compli-
ance with program provisions. The ap-
plicant must submit forms or other 
written documentation certifying to 
the following: 

(i) AD–1047, ‘‘Certification Regarding 
Debarment, Suspension, and Other Re-
sponsibility Matters—Primary Covered 
Transactions’’ or other written docu-
mentation. 

(ii) AD–1048, ‘‘Certification Regarding 
Debarment, Suspension, Ineligibility 
and Voluntary Exclusion—Lower Tier 
Covered Transactions’’ or other writ-
ten documentation. 

(iii) SF–LLL, ‘‘Disclosure of Lob-
bying Activities.’’ 

(c) Application package contents. Ap-
plicants are required to provide rel-
evant data to allow for technical anal-
ysis of their existing facilities to dem-
onstrate replacement of fossil fuel by 
renewable biomass with reasonable 
costs and maximum efficiencies. Appli-
cants in existence on or before June 18, 
2008 with more than 24 months of ac-
tual operating data must provide data 
for the most recent 24-month period. 
Applicants in existence on or before 
June 18, 2008 with less than 24 months 
of actual operating data must provide 
12 months of data supported by engi-
neering and design calculations, and 
site plans, prepared by the construc-
tion engineering firm. All applicants 
must submit the information specified 
in paragraphs (c)(1) through (c)(9) of 
this section as part of their application 
package. 

(1) Contact data. Contact information 
for the primary technical contact for 
the biorefinery. 
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(2) Biorefinery data. Basic information 
on facility operations over time (hours/ 
day, days/year). 

(3) Electric use data. Information on 
existing electric service to the facility, 
data on consumption, peak and average 
demand, and monthly/seasonal use pat-
terns. 

(4) Fuel use data. Information on nat-
ural gas and current fuel use for boilers 
and heaters, including fuel type, costs, 
and use patterns. 

(5) Thermal loads. Information on ex-
isting thermal loads, including type 
(steam, hot water, direct heat), condi-
tions (temperature, pressure) and use 
patterns. 

(6) Existing equipment. Information on 
existing heating and cooling equip-
ment, including type, capacities, effi-
ciencies and emissions. 

(7) Site-specific data. Information on 
other site-specific issues, such as ex-
pansion plans or neighborhood consid-
erations that might impact the pro-
posed new system design or operation; 
or environmental impacts. 

(8) Biofuel and biobased product pro-
duction. Information on biofuel and 
biobased product production, including 
quantity and units of production. 

(9) Feasibility study. The applicant 
must submit a feasibility study by an 
independent qualified consultant, 
which has no financial interest in the 
biorefinery, and demonstrates that the 
renewable biomass system of the bio-
refinery is feasible, taking into ac-
count the economic, technical and en-
vironmental aspects of the system. The 
feasibility study must include the com-
ponents specified in paragraphs (c)(9)(i) 
through (c)(9)(x) of this section. 

(i) An executive summary, including 
resume of the consultant, and an intro-
duction/project overview (brief general 
overview of project location, size, etc.). 

(ii) An economic feasibility deter-
mination, including: 

(A) Information regarding the project 
site; 

(B) Information on the availability of 
trained or trainable labor; and 

(C) Information on the availability of 
infrastructure and rail and road service 
to the site. 

(iii) A technical feasibility deter-
mination, including a report that: 

(A) Describes the repowering project, 
including: 

(1) Information on heating and cool-
ing equipment, including type, capac-
ities, efficiencies and emissions; 

(2) Anticipated impacts of the 
repowering project on the information 
requested above relating to electric use 
data, fuel use data, thermal loads and 
biofuel and biobased product produc-
tion; and 

(3) A project development schedule as 
more fully described in 
§ 4288.21(b)(4)(iv); 

(B) Is based upon verifiable data and 
contains sufficient information and 
analysis so that a determination may 
be made on the technical feasibility of 
achieving the levels of energy produc-
tion that are projected in the state-
ments. The report must provide the in-
formation in a format that is respon-
sive to the scoring criteria specified in 
§ 4288.21(b)(1) through (5) and applicants 
should identify in their report the in-
formation that corresponds to each of 
the scoring criteria; and 

(C) Identifies and estimates project 
operation and development costs and 
specifies the level of accuracy of these 
estimates and the assumptions on 
which these estimates have been based. 

(iv) A financial feasibility determina-
tion that discusses the following: 

(A) Repowering project construction 
funding, including repayment terms 
and security arrangements. Attach any 
documents relating to the project fi-
nancing; 

(B) The reliability of the financial 
projections and assumptions on which 
the project is based including all 
sources of project capital, both private 
and public, such as Federal funds; 

(C) Projected balance sheets and 
costs associated with project oper-
ations; 

(D) Cash flow projections for 3 years; 
(E) The adequacy of raw materials 

and supplies; 
(F) A sensitivity analysis, including 

feedstock and energy costs, product/co- 
product prices; 

(G) Risks related to the project; and 
(H) The continuity, maintenance and 

availability of records. 
(v) A management feasibility deter-

mination. 
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(vi) Recommendations for implemen-
tation. 

(vii) The environmental concerns and 
issues of the system. 

(viii) The availability of feedstock, 
including discussions of: 

(A) Feedstock source management; 
(B) Estimates of feedstock volumes 

and costs; 
(C) Collection, pre-treatment, trans-

portation, and storage; and 
(D) Impacts on existing manufac-

turing plants or other facilities that 
use similar feedstock. 

(ix) The feasibility/plans of project to 
work with producer associations or co-
operatives including estimated amount 
of annual feedstock from those enti-
ties. 

(x) If woody biomass from National 
forest system lands or public lands is 
proposed as the feedstock, documenta-
tion must be provided that it cannot be 
used as a higher value wood-based 
product. 

[76 FR 7926, Feb. 11, 2011, as amended at 81 
FR 11053, Mar. 2, 2016] 

§ 4288.21 Application review and scor-
ing. 

The Agency will evaluate projects 
based on the cost, cost-effectiveness, 
and capacity of projects to reduce fos-
sil fuels. The cost of the project will be 
taken into consideration in the context 
of each project’s ability to economi-
cally produce energy from renewable 
biomass to replace its dependence on 
fossil fuels. Projects with higher costs 
that are less efficient will not score 
well. The scoring criteria are designed 
to evaluate projects on simple payback 
as well as the percentage of fossil fuel 
reduction. 

(a) Review. The Agency will evaluate 
each application and make a deter-
mination as to whether the applicant is 
eligible, whether the proposed project 
is eligible, and whether the proposed 
payment request complies with all ap-
plicable statutes and regulations. This 
evaluation will be conducted by experts 
in the Agency and other Federal agen-
cies, including the U.S. Department of 
Energy based on the information pro-
vided by the applicant. 

(b) Scoring. The Agency will score 
each application in order to prioritize 
each proposed project. The maximum 

number of points awardable to any ap-
plicant will be 100. The evaluation cri-
teria that the Agency will use to score 
these projects are specified in para-
graphs (b)(1) through (b)(6) of this sec-
tion. 

(1) Cost-effectiveness. Cost-effective-
ness will be scored based on the antici-
pated simple payback period, or ‘‘sim-
ple payback.’’ Anticipated simple pay-
back will be demonstrated by calcu-
lating documented base energy use 
costs for the 24-month period prior to 
submission of the application or at 
least 12 months of data supported by 
engineering and design calculations, 
and site plans, prepared by the con-
struction engineering firm. 

(i) The simple payback period is cal-
culated as follows: 

• Simple payback = C/S 

Where: 
C = eligible capital expenses of the 

repowering project 
S = savings in annual operating costs. 

Example: Eligible capital expenses of the 
repowering project, including handling 
equipment, biomass boiler, piping improve-
ments and plant modifications, are equal to 
$5,300,500. The annual difference in fossil fuel 
cost versus the cost for renewable biomass is 
$990,500. Assume these costs and uses are 
based on a yearly operating cycle, which 
may include handling, storage and treatment 
costs. In this example, C = $5,300,500; S = 
$990,500; simple payback = 5.35 years (C/S = 
simple payback). 

(ii) A maximum of 20 points will be 
awarded as follows: 

(A) If the anticipated simple payback 
is less than or equal to 4 years, award 
20 points. 

(B) If the anticipated simple payback 
is greater than 4 years but less than or 
equal to 6 years, award 10 points. 

(C) If the anticipated simple payback 
will be greater than 6 years but less 
than or equal to 10 years, award 5 
points. 

(D) If the anticipated simple payback 
will be greater than 10 years, award 0 
points. 

(2) Percentage of reduction of fossil fuel 
use. The anticipated percent reduction 
in the use of fossil fuels will be meas-
ured using the same evidence provided 
by the applicant for measuring cost-ef-
fectiveness. However, this set of cri-
teria will measure actual fossil fuel use 
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for the 24-month period prior to sub-
mission of the application or for at 
least 12 months of data supported by 
engineering and design calculations, 
and site plans, prepared by the con-
struction engineering firm. All fossil 
fuel use, for thermal loads as well as 
for electric use, will be evaluated by 
using information provided by the En-
ergy Information Agency (EIA). The 
Agency will determine the percentage 
reduction of fossil fuel use based on 
and in cooperation with the applicant’s 
submission of electric power provider 
contracts, power agreements, and util-
ity billings in relation to available in-
formation from the EIA. A maximum 
of 35 points will be awarded as follows: 

(i) Applicant demonstrates an antici-
pated annual reduction in fossil fuel 
use of 100 percent, award 35 points. 

(ii) Applicant demonstrates an an-
ticipated annual reduction in fossil 
fuel use of at least 80 percent but less 
than 100 percent, award 25 points. 

(iii) Applicant demonstrates an an-
ticipated annual reduction in fossil 
fuel use of at least 60 percent but less 
than 80 percent, award 15 points. 

(iv) Applicant demonstrates an an-
ticipated annual reduction in fossil 
fuel use of at least 40 percent but less 
than 60 percent, award 5 points. 

(v) Applicant demonstrates an antici-
pated annual reduction in fossil fuel 
use of less than 40 percent, award 0 
points. 

(vi) If any of the fossil fuel being re-
placed is natural gas, deduct 5 points. 

(3) Renewable biomass factors. If an ap-
plicant demonstrates at the time of ap-
plication that it has on site available 
access to renewable biomass or en-
forceable third party commitments to 
supply renewable biomass for the 
repowering project for at least 3 years, 
5 points will be awarded. If an appli-
cant cannot demonstrate this, no 
points will be awarded. 

(4) Technical review factors. Technical 
reviews will be conducted by a team of 
experts, including rural energy coordi-
nators and State engineers. The Agen-
cy may engage the services of other 
government agencies or other recog-
nized industry experts in the applicable 
technology field, at its discretion, to 
evaluate and rate the application. Each 
section of the technical review will be 

scored within a range of possible points 
available within that section. A max-
imum of 25 points will be awarded as 
follows: 

(i) Qualifications of the applicant’s 
project team. The applicant must de-
scribe the qualifications of those indi-
viduals who will be essential to suc-
cessful performance of the proposed 
project. This will include information 
regarding professional credentials, rel-
evant experience, and education, and 
must be supported with documentation 
of service capabilities, professional cre-
dentials, licenses, certifications, and 
resumes, as applicable. Award 0–5 
points. 

(ii) Agreements and permits. The appli-
cant must describe the agreements and 
permits necessary for project imple-
mentation. An Agency-acceptable 
schedule for securing the required doc-
uments and permits must be provided. 
Award 0–4 points. 

(iii) Design and engineering. The appli-
cant must describe the design, engi-
neering, and testing needed for the pro-
posed project. The Design and Engi-
neering documents shall demonstrate 
that they meet the intended purpose, 
ensure public safety, and comply with 
all applicable laws, regulations, agree-
ments, permits, codes, and standards. 
Award 0–4 points. 

(iv) Project development schedule. The 
applicant must provide a detailed plan 
for project development including a 
proposed schedule of activities, a de-
scription of each significant task, its 
beginning and end, and its relationship 
to the time needed to initiate and 
carry the project through to successful 
completion. This description must ad-
dress the applicant’s project develop-
ment cash flow requirements. Award 0– 
3 points. 

(v) Equipment procurement. The appli-
cant must describe the equipment 
needed, and the availability of the 
equipment needed, to complete instal-
lation and activation of the new sys-
tem. The description supports that the 
required equipment is available, and 
can be procured and delivered within 
the proposed project development 
schedule. Award 0–3 points. 
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(vi) Equipment installation. The appli-
cant must provide a satisfactory de-
scription of the plan for site develop-
ment and system installation that re-
flects the soundness of the project 
plan. Award 0–3 points. 

(vii) Operations and maintenance. The 
applicant must describe the operations 
and maintenance requirements of the 
system necessary for the system to op-
erate as designed and provide the sav-
ings and efficiencies as described. The 
description and requirements noted 
must be supportable by the technical 
review. Award 0–3 points. 

(5) Liquid transportation fuels. If the 
biorefinery primarily produces liquid 
transportation fuels, award 10 points. 

(6) Rural area. If the biorefinery is lo-
cated in a Rural Area, award 5 points. 

§ 4288.22 Ranking of applications. 
All scored applications will be 

ranked by the Agency as soon after the 
application deadline as possible. The 
Agency will consider the score an ap-
plication has received compared to the 
scores of other applications in the pri-
ority list, with higher scoring applica-
tions receiving first consideration for 
payments. 

(a) Selection of applications for pay-
ments. Using the application scoring 
criteria point values specified in 
§ 4288.21 of this subpart, the Agency 
will select applications for payments. 

(b) Availability of funds. As applica-
tions are funded, if insufficient funds 
remain to pay the next highest scoring 
application, the Agency may elect to 
pay a lower scoring application. Before 
this occurs, the Agency will provide 
the applicant of the higher scoring ap-
plication the opportunity to reduce the 
amount of its payment request to the 
amount of funds available. If the appli-
cant agrees to lower its payment re-
quest, it must certify that the purposes 
of the project can be met, and the 
Agency must determine the project is 
feasible at the lower amount. 

§ 4288.23 Notifications. 
(a) Successful applicants. Successful 

applicants will receive an award letter 
notifying them of the award, including 
the terms and conditions, and Form 
RD 4288–5. Each funded project is 
unique, and, therefore, conditions of 

Form RD 4288–5 may vary among 
projects. Successful applicants must 
execute and return the Form RD 4288– 
5, accompanied by any additional items 
identified in the award letter. 

(b) Unsuccessful applicants. Unsuc-
cessful applicants will receive a letter 
notifying them of their application 
score and ranking and the score nec-
essary to qualify for payments. 

§ 4288.24 Program payment provisions. 
The procedure the Agency will use to 

make payments to eligible biorefin-
eries is specified in paragraphs (a) 
through (e) of this section. 

(a) Payment applications. The Agency 
shall make payments based on the bio-
refinery’s expenditures on eligible 
project costs. To request payments 
under this program during a fiscal 
year, an eligible biorefinery must: 

(1) Submit an original, validly signed 
and completed SF 271 to the Agency 
not more frequently than once a month 
with the following supporting docu-
mentation: 

(i) Evidence of expenditure of funds 
on eligible project costs which shall in-
clude paid third party invoices, re-
ceipts, bills of sale, and/or payroll 
records. Such records must be adequate 
to identify that funds to be reimbursed 
were spent on eligible project costs; 
and 

(ii) Evidence that construction of the 
repowering project is in compliance 
with the project development schedule. 

(2) Certify that the request is accu-
rate. 

(3) Furnish the Agency such certifi-
cations as required in Form RD 4288–4, 
Part C, and access to records that 
verify compliance with program provi-
sions. 

(b) Clarifying information. After pay-
ment applications are submitted, eligi-
ble biorefineries may be required to 
submit additional supporting clarifica-
tion if their original submittal is not 
sufficient to verify eligibility for pay-
ment. 

(c) Notification. The Agency will no-
tify the biorefinery, in writing, when-
ever the Agency determines that a pay-
ment request is ineligible and why the 
request was determined ineligible. 

(d) Refunds and interest payments. An 
eligible biorefinery that has received a 
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payment under this program may be 
required to refund such payment as 
specified in paragraphs (d)(1) through 
(d)(5) of this section. 

(1) An eligible biorefinery receiving 
payment under this program will be-
come ineligible for payments if the 
Agency determines the biorefinery has: 

(i) Made any material fraudulent rep-
resentation; 

(ii) Misrepresented any material fact 
affecting a program determination; or 

(iii) Upon completion of the 
repowering project, failed to reduce its 
fossil fuel consumption, produce en-
ergy from renewal biomass or other-
wise operate as described in its Agency 
approved application. 

(2) All payments made to a bio-
refinery determined by the Agency to 
be ineligible must be refunded to the 
Agency with interest and other such 
sums as may become due, including, 
but not limited to, any interest, pen-
alties, and administrative costs, as de-
termined appropriate under 31 CFR 
901.9. 

(3) When a refund is due, it must be 
paid promptly. If a refund is not made 
promptly, the Agency may use all rem-
edies available to it, including Treas-
ury offset under the Debt Collection 
Improvement Act of 1996, financial 
judgment against the biorefinery, and 
sharing information with the Depart-
ment of Justice. 

(4) Late payment interest will be as-
sessed on each refund in accordance 
with provisions and rates as deter-
mined by the Agency. 

(i) Interest charged by the Agency 
under this program will be at the rate 
established annually by the Secretary 
of the U.S. Treasury pursuant to 31 
U.S.C. 3717. Interest will accrue from 
the date payments were received by the 
biorefinery to the date of repayment, 
and the rate will adjust in accordance 
with applicable regulations. 

(ii) The Agency may waive the ac-
crual of interest and/or damages if the 
Agency determines that the cause of 
the erroneous determination was not 
due to any fraudulent or negligent ac-
tion of the biorefinery. 

(5) A biorefinery or person receiving 
payment under this program will be 
liable for any refund or related charges 

associated with their project due under 
this program. 

(e) Remedies. The remedies provided 
in this subpart will be in addition to 
other civil, criminal, or administrative 
remedies that may apply. 

§ 4288.25 Succession and control of fa-
cilities and production. 

Any party obtaining a biorefinery 
that is participating in this program 
must request permission to participate 
in this program as a successor. The 
Agency may grant such request if it is 
determined that, the party is eligible, 
and permitting such succession would 
serve the purposes of the program. If 
appropriate, the Agency will require 
the consent of the previous party to 
such succession. Also, the Agency may 
terminate payments and demand full 
refund of payments made if a party 
loses control of a biorefinery whose 
production of heat or power from re-
newable biomass is the basis of a pro-
gram payment, or otherwise fails to re-
tain the ability to assure that all pro-
gram obligations and requirements will 
be met. 

§ 4288.26 Fiscal Year 2009 and Fiscal 
Year 2010 applications. 

Any entity that submitted an appli-
cation for payment to the Agency 
under this program prior to March 14, 
2011 will have their payments made and 
serviced in accordance with the provi-
sions specified in this subpart. 

§§ 4288.27–4288.100 [Reserved] 

Subpart B—Advanced Biofuel 
Payment Program General 
Provisions 

AUTHORITY: 5 U.S.C. 301. 

SOURCE: 76 FR 7967, Feb. 11, 2011, unless 
otherwise noted. 

§ 4288.101 Purpose and scope. 
(a) Purpose. The purpose of this sub-

part is to support and ensure an ex-
panding production of advanced 
biofuels by providing payments to eli-
gible advanced biofuel producers. 

(b) Scope. This subpart sets forth, 
subject to the availability of funds as 
provided herein, or as may be limited 
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by law, the terms and conditions an ad-
vanced biofuel producer must meet to 
obtain payments under this Program 
from the United States Department of 
Agriculture for eligible advanced 
biofuel production. Additional terms 
and conditions may be set forth in the 
Program contract and payment agree-
ment prescribed by the Agency. 

§ 4288.102 Definitions. 
The definitions set forth in this sec-

tion are applicable for all purposes of 
program administration under this 
subpart. 

Advanced biofuel. A fuel that is de-
rived from renewable biomass, other 
than corn kernel starch, to include: 

(1) Biofuel derived from cellulose, 
hemicellulose, or lignin; 

(2) Biofuel derived from sugar and 
starch (other than ethanol derived 
from corn kernel starch); 

(3) Biofuel derived from waste mate-
rial, including crop residue, other vege-
tative waste material, animal waste, 
food waste, and yard waste; 

(4) Diesel-equivalent fuel derived 
from renewable biomass, including veg-
etable oil and animal fat; 

(5) Biogas (including landfill gas and 
sewage waste treatment gas) produced 
through the conversion of organic mat-
ter from renewable biomass; 

(6) Butanol or other alcohols pro-
duced through the conversion of or-
ganic matter from renewable biomass; 
or 

(7) Other fuel derived from cellulosic 
biomass. 

Advanced biofuel producer. An indi-
vidual, corporation, company, founda-
tion, association, labor organization, 
firm, partnership, society, joint stock 
company, group of organizations, or 
non-profit entity that produces and 
sells an advanced biofuel. An entity 
that blends or otherwise combines ad-
vanced biofuels into a blended biofuel 
is not considered an advanced biofuel 
producer under this Program. 

Agency. The USDA Rural Develop-
ment, Rural Business-Cooperative 
Service or its successor organization. 

Alcohol. Anhydrous ethyl alcohol 
manufactured in the United States and 
its territories and sold either: 

(1) For fuel use, rendered unfit for 
beverage use, produced at a biofuel fa-

cility and in a manner approved by the 
Bureau of Alcohol, Tobacco, Firearms, 
and Explosives for the production of al-
cohol for fuel; or 

(2) As denatured alcohol used by 
blenders and refiners and rendered 
unfit for beverage use. 

Alcohol producer. An advanced biofuel 
producer authorized by ATF to produce 
alcohol. 

ATF. The Bureau of Alcohol, To-
bacco, Firearms, and Explosives of the 
United States Department of Justice. 

Biodiesel. A mono alkyl ester, manu-
factured in the United States and its 
territories, that meets the require-
ments of the appropriate ASTM Inter-
national standard. 

Biofuel. Fuel derived from renewable 
biomass. 

Biofuel facility. A facility (including 
equipment and processes) that converts 
renewable biomass into biofuels and 
biobased products and may produce 
electricity. 

Blender. A blender is a processor of 
fuels who combines two or more fuels, 
one of which must be an advanced 
biofuel, for distribution and sale. Pro-
ducers who blend one or more of their 
own fuels are not blenders under this 
definition. 

Certificate of analysis. A document ap-
proved by the Agency that certifies the 
quality and purity of the advanced 
biofuel being produced. The document 
must be from a qualified, independent 
third party. 

Contract. Form RD 4288–2, ‘‘Advanced 
Biofuel Payment Program Contract,’’ 
signed by the eligible advanced biofuel 
producer and the Agency, that defines 
the terms and conditions for partici-
pating in and receiving payment under 
this Program. 

Eligible advanced biofuel producer. A 
producer of advanced biofuels that 
meets all requirements of § 4288.110 of 
this subpart. 

Eligible renewable biomass. Renewable 
biomass, as defined in this section, ex-
cluding corn kernel starch. 

Eligible renewable energy content. That 
portion of an advanced biofuel’s energy 
content derived from eligible renew-
able biomass feedstock. The energy 
content from any portion of the 
biofuel, whether from, for example, 
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blending with another fuel or a dena-
turant, that is derived from a non-eli-
gible renewable biomass feedstock 
(e.g., corn kernel starch) is not eligible 
for payment under this Program. 

Enrollment application. Form RD 4288– 
1, ‘‘Advanced Biofuel Payment Pro-
gram Annual Application,’’ which is 
submitted by advanced biofuel pro-
ducers for participation in this Pro-
gram. 

Ethanol. Anhydrous ethyl alcohol 
manufactured in the United States and 
its territories and sold either: 

(1) For fuel use, and which has been 
rendered unfit for beverage use and 
produced at an advanced biofuel facil-
ity approved by the ATF for the pro-
duction of ethanol for fuel, or 

(2) As denatured ethanol used by 
blenders and energy refiners, which has 
been rendered unfit for beverage use. 

Ethanol producer. An advanced biofuel 
producer authorized by ATF to produce 
ethanol. 

Fiscal Year. A 12-month period begin-
ning each October 1 and ending Sep-
tember 30 of the following calendar 
year. 

Flared gas. The burning of unwanted 
gas through a pipe (also called a flare). 
Flaring is a means of disposal used 
when the operator cannot transport the 
gas to market or convert to electricity 
and cannot use the gas for any other 
purpose. 

Forest biomass. Any plant or tree ma-
terial produced by forest growth, such 
as trees, wood, brush, thinning, chips, 
and slash. 

Incremental production. The quantity 
of eligible advanced biofuel produced at 
an advanced biofuel biorefinery in the 
fiscal year for which payment is sought 
that exceeds the quantity of advanced 
biofuel produced at the biorefinery 
over the prior fiscal year. 

Larger producer. An eligible advanced 
biofuel producer with a refining capac-
ity as determined for the prior fiscal 
year, based on all of the advanced 
biofuel facilities in which the producer 
has 50 percent or more ownership, ex-
ceeding: 

(1) 150,000,000 gallons of liquid ad-
vanced biofuel per year; or 

(2) 15,900,000 MMBTU of biogas and 
solid advanced biofuel per year. 

Payment application. Form RD 4288–3, 
‘‘Advanced Biofuel Payment Program— 
Payment Request,’’ which is submitted 
by an eligible advance producer to the 
Agency in order to receive payment 
under this Program. 

Quarter. The Federal fiscal time pe-
riod for any fiscal year as follows: 

(1) 1st Quarter: October 1 through De-
cember 31; 

(2) 2nd Quarter: January 1 through 
March 31; 

(3) 3rd Quarter: April 1 through June 
30; and 

(4) 4th Quarter: July 1 through Sep-
tember 30. 

Renewable biomass. 
(1) Materials, pre-commercial 

thinnings, or invasive species from Na-
tional Forest System land and public 
lands (as defined in section 103 of the 
Federal Land Policy and Management 
Act of 1976 (43 U.S.C. 1702)) that: 

(i) Are byproducts of preventive 
treatments that are removed to reduce 
hazardous fuels; to reduce or contain 
disease or insect infestation; or to re-
store ecosystem health; 

(ii) Would not otherwise be used for 
higher-value products; and 

(iii) Are harvested in accordance with 
applicable law and land management 
plans and the requirements for old- 
growth maintenance, restoration, and 
management direction of paragraphs 
(e)(2), (e)(3), and (e)(4) and large-tree 
retention of paragraph (f) of section 102 
of the Healthy Forests Restoration Act 
of 2003 (16 U.S.C. 6512); or 

(2) Any organic matter that is avail-
able on a renewable or recurring basis 
from non-Federal land or land belong-
ing to an Indian or Indian Tribe that is 
held in trust by the United States or 
subject to a restriction against alien-
ation imposed by the United States, in-
cluding: 

(i) Renewable plant material, includ-
ing feed grains; other agricultural com-
modities; other plants and trees; and 
algae; and 

(ii) Waste material, including crop 
residue; other vegetative waste mate-
rial (including wood waste and wood 
residues); animal waste and byproducts 
(including fats, oils, greases, and ma-
nure); and food waste and yard waste. 
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Sign-up period. The time period dur-
ing which the Agency will accept en-
rollment applications. 

Smaller producer. An eligible advanced 
biofuel producer with a refining capac-
ity as determined for the prior fiscal 
year, based on all of the advanced 
biofuel facilities in which the producer 
has 50 percent or more ownership, 
equal to or less than: 

(1) 150,000,000 gallons of liquid ad-
vanced biofuel per year; or 

(2) 15,900,000 MMBTU of biogas and 
solid advanced biofuel per year. 

State. Any of the 50 States of the 
United States, the Commonwealth of 
Puerto Rico, the U.S. Virgin Islands, 
Guam, American Samoa, the Common-
wealth of the Northern Mariana Is-
lands, the Republic of Palau, the Fed-
erated States of Micronesia, and the 
Republic of the Marshall Islands. 

USDA. The United States Depart-
ment of Agriculture. 

§ 4288.103 Review or appeal rights. 
A person may seek a review of an 

Agency decision or appeal to the Na-
tional Appeals Division in accordance 
with 7 CFR part 11 of this title. 

§ 4288.104 Compliance with other laws 
and regulations. 

(a) Advanced biofuel producers must 
comply with other applicable Federal, 
State, and local laws, including, but 
not limited to, the Equal Employment 
Opportunity Act, Title VI of the Civil 
Rights Act of 1964, Section 504 of the 
Rehabilitation Act of 1973, The Age 
Discrimination Act of 1975, the Ameri-
cans with Disabilities Act of 1990, and 7 
CFR part 1901, subpart E. This includes 
collection and maintenance of race, 
sex, and national origin data of the re-
cipient’s employee. 

(b) Producers must comply with 
equal opportunity and nondiscrim-
inatory requirements in accordance 
with 7 CFR 15d. Rural Development 
will not discriminate against an appli-
cant on the bases of race, color, reli-
gion, national origin, sex, sexual ori-
entation, marital status, familial sta-
tus, disability, or age (provided that 
the applicant has the capacity to con-
tract); to the fact that all or part of 
the applicant’s income derives from 
public assistance program; or to the 

fact that the applicant has in good 
faith exercised any right under the 
Consumer Credit Protection Act. 

§ 4288.105 Oversight and monitoring. 

(a) Verification. The Agency reserves 
the right to verify all payment applica-
tions and subsequent payments made 
under this subpart, as frequently as 
necessary, to ensure the integrity of 
the Program. The Agency will conduct 
site visits as necessary. 

(1) Production and feedstock 
verification. The Agency will review 
producer records to verify the type and 
amount of biofuel produced and the 
type and amount of feedstocks used. 

(2) Blending verification. The Agency 
will review the producer’s certificates 
of analysis and feedstock records to 
verify the portion of the advanced 
biofuel eligible for payment. 

(3) Certificate of Analysis. The Agency 
will review the producer records for 
quarterly payments to ensure that 
each certificate of analysis has been 
issued by a qualified, independent third 
party, which may include the blender 
only if the blender is not associated 
with the facility. 

(b) Records. For the purpose of 
verifying compliance with the require-
ments of this subpart, each eligible ad-
vanced biofuel producer shall make 
available at one place at a reasonable 
time for examination by representa-
tives of USDA, all books, papers, 
records, contracts, scale tickets, settle-
ment sheets, invoices, written price 
quotations, and other documents re-
lated to the Program that is within the 
control of such advanced biofuel pro-
ducer for not less than 3 years from 
each Program payment date. 

§ 4288.106 Forms, regulations, and in-
structions. 

Copies of all forms, regulations, in-
structions, and other materials related 
to this Program may be obtained from 
the USDA Rural Development State 
Office, Rural Energy Coordinator and 
the USDA Rural Development Web site 
at http://www.rurdev.usda.gov. 
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§ 4288.107 Exception authority. 
The Administrator of the Agency 

(‘‘Administrator’’) may, with the con-
currence of the Secretary of Agri-
culture, make an exception, on a case- 
by-case basis, to any requirement or 
provision of this subpart that is not in-
consistent with any authorizing stat-
ute or applicable law, if the Adminis-
trator determines that application of 
the requirement or provision would ad-
versely affect the Federal govern-
ment’s interest. 

§§ 4288.108–4288.109 [Reserved] 

ELIGIBILITY PROVISIONS 

§ 4288.110 Applicant eligibility. 
Sections 4288.110 through 4288.119 

present the requirements associated 
with advanced biofuel producer eligi-
bility, biofuel eligibility, eligibility no-
tifications, and payment record re-
quirements. To be eligible for this Pro-
gram, the applicant must meet the re-
quirements specified in paragraph (a) 
of this section and must provide addi-
tional information as may be requested 
by the Agency under paragraph (b) of 
this section. Public bodies and edu-
cational institutions are not eligible 
for this Program. 

(a) Eligible producer. The applicant 
must be an advanced biofuel producer, 
as defined in this subpart. 

(b) Eligibility determination. The Agen-
cy will determine an applicant’s eligi-
bility for participation in this Pro-
gram. If an applicant’s original sub-
mittal is not sufficient to verify an ap-
plicant’s eligibility, the Agency will 
notify the applicant, in writing, as 
soon as practicable after receipt of the 
application. This notification will iden-
tify, at a minimum, the additional in-
formation being requested to enable 
the Agency to determine the appli-
cant’s eligibility and a timeframe in 
which to supply the information. 

(1) If the applicant provides the re-
quested information to the Agency 
within the specified timeframe, the 
Agency will determine the applicant’s 
eligibility for the upcoming fiscal year. 

(2) If the applicant does not provide 
the requested information to the Agen-
cy within the specified timeframe, the 
Agency will not consider the applicant 

any further for participation in the up-
coming fiscal year. Such applicants 
may elect to enroll during the next 
sign-up period. 

(c) Ineligibility determination. An oth-
erwise eligible producer will be deter-
mined to be ineligible if the producer: 

(1) Refuses to allow the Agency to 
verify any information provided by the 
advanced biofuel producer under this 
subpart, including information for de-
termining applicant eligibility, ad-
vanced biofuel eligibility, and applica-
tion payments; 

(2) Fails to meet any of the condi-
tions set out in this subpart, in the 
contract, or in other Program docu-
ments; or 

(3) Fails to comply with all applica-
ble Federal, State, or local laws. 

§ 4288.111 Biofuel eligibility. 
To be eligible for this Program, a 

biofuel must meet the requirements 
specified in paragraph (a) of this sec-
tion and the biofuel’s producer must 
provide additional information as may 
be requested by the Agency under para-
graph (b) of this section. Notwith-
standing the provisions of paragraph 
(a) of this section, for the purposes of 
this subpart, flared gases are not eligi-
ble. 

(a) Eligible advanced biofuel. For an 
advanced biofuel to be eligible, each of 
the following conditions must be met, 
as applicable: 

(1) The advanced biofuel must meet 
the definition of advanced biofuel and 
be produced in a State; 

(2) The advanced biofuel must be a 
solid, liquid, or gaseous advanced 
biofuel; 

(3) The advanced biofuel must be a 
final product; and 

(4) The advanced biofuel must be sold 
as an advanced biofuel through an 
arm’s length transaction to a third 
party. 

(b) Eligibility determination. The Agen-
cy will determine a biofuel’s eligibility 
for payment under this Program. If an 
applicant’s original submittal is not 
sufficient to verify a biofuel’s eligi-
bility, the Agency will notify the appli-
cant, in writing, as soon as practicable 
after receipt of the application. This 
notification will identify, at a min-
imum, the additional information 
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being requested to enable the Agency 
to determine the biofuel’s eligibility 
and a timeframe in which to supply the 
information. 

(1) If the applicant provides the re-
quested information to the Agency 
within the specified timeframe, the 
Agency will determine the biofuel’s eli-
gibility for the upcoming fiscal year. 

(2) If the applicant does not provide 
the requested information to the Agen-
cy within the specified timeframe, the 
biofuel will not be eligible for payment 
under this Program in the upcoming 
fiscal year. Applicants may elect to in-
clude such biofuels in the application 
form submitted during the next sign-up 
period. 

§ 4288.112 Eligibility notifications. 

(a) Applicant eligibility. If an applicant 
is determined by the Agency to be eli-
gible for participation, the Agency will 
notify the applicant, in writing, as 
soon as practicable after receipt of the 
application and will assign the appli-
cant a contract number. 

(b) Ineligibility notifications. If an ap-
plicant or a biofuel is determined by 
the Agency to be ineligible, the Agency 
will notify the applicant, in writing, as 
soon as practicable after receipt of the 
application, as to the reason(s) the ap-
plicant or biofuel was determined to be 
ineligible. Such applicant will have ap-
peal rights as specified in this subpart. 

(c) Subsequent ineligibility determina-
tions. If at any time a producer or an 
advanced biofuel is determined to be 
ineligible, the Agency will notify the 
producer in writing of its determina-
tion. 

§ 4288.113 Payment record require-
ments. 

To be eligible for Program payments, 
an advanced biofuel producer must 
maintain records for all relevant fiscal 
years and fiscal year quarters for each 
advanced biofuel facility indicating: 

(a) The type of eligible renewable 
biomass used in the production of ad-
vanced biofuel; 

(b) The quantity of advanced biofuel 
produced from eligible renewable bio-
mass at each advanced biofuel facility; 

(c) The quantity of eligible renewable 
biomass used at each advanced biofuel 

facility to produce the advanced 
biofuel; and 

(d) All other records required to es-
tablish Program eligibility and compli-
ance. 

§§ 4288.114–4288.119 [Reserved] 

ENROLLMENT PROVISIONS 

§ 4288.120 Enrollment. 

In order to participate in the Pro-
gram, a producer of advanced biofuels 
must be approved by the Agency and 
enter into a contract with the Agency. 
The process for enrolling in the Pro-
gram is presented in this section. Ad-
vanced biofuel producers who expect to 
produce eligible advanced biofuels at 
any time during a fiscal year must en-
roll in the Program as described in this 
section. 

(a) Enrollment. To enroll in the Pro-
gram, an advanced biofuel producer 
must submit to the Agency a com-
pleted enrollment application during 
the applicable sign-up period, as speci-
fied in paragraph (b) of this section. An 
original, signed hard copy of the enroll-
ment application must be submitted as 
specified in the annual FEDERAL REG-
ISTER notice for this program. All ap-
plicants, except those that are individ-
uals, are required to have a Dun and 
Bradstreet Universal Numbering Sys-
tem (DUNS) number, which can be ob-
tained online at http://fedgov.dnb.com/ 
webform. 

(1) Eligible advanced biofuel pro-
ducers must submit enrollment appli-
cations during each sign-up period in 
order to continue participating in this 
Program. If a participating producer 
fails to submit the enrollment applica-
tion during a fiscal year’s applicable 
sign-up period, the producer’s contract 
will be terminated and the producer 
will be ineligible to receive payments 
for that fiscal year. Such a producer 
must reapply, and sign a new contract, 
to participate in the Program for fu-
ture fiscal years. 

(2) Eligible advanced biofuel pro-
ducers may submit an enrollment ap-
plication during a fiscal year’s sign-up 
period even if the advanced biofuel fa-
cility is not currently producing, but is 
scheduled to start producing advanced 
biofuel in that fiscal year. 
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(3) The producer must furnish the 
Agency all required certifications be-
fore acceptance into the Program, and 
furnish access to the advanced biofuel 
producer’s records required by the 
Agency to verify compliance with Pro-
gram provisions. The required certifi-
cations depend on the type of biofuel 
produced. Certifications specified in 
paragraphs (a)(3)(i) through (a)(3)(iv) of 
this section are to be completed and 
provided by an accredited independent 
third party. 

(i) Alcohol. For alcohol producers 
with authority from ATF to produce 
alcohol, copies of either 

(A) The Alcohol Fuel Producers Per-
mit (TTB F 5110.74) or 

(B) The registration of Distilled Spir-
its Plant (TTB F 5110.41) and Operating 
Permit (TTB F 5110.25). 

(ii) Hydrous ethanol. For hydrous eth-
anol that is upgraded by another dis-
tiller to anhydrous ethyl alcohol, the 
increased ethanol production is eligible 
for payment one time only. If the ad-
vanced biofuel producer entering into 
this agreement is: 

(A) The hydrous ethanol producer, 
then the advanced biofuel producer 
shall include with the contract an affi-
davit, acceptable to the Agency, from 
the distiller stating that the: 

(1) Applicable hydrous ethanol pro-
duced is distilled and denatured for 
fuel use according to ATF require-
ments, and 

(2) Distiller will not include the ap-
plicable ethanol in any payment re-
quests that the distiller may make 
under this Program. 

(B) The distiller that upgrades hy-
drous ethanol to anhydrous ethyl alco-
hol, then the advanced biofuel producer 
shall include with the contract an affi-
davit, acceptable to the Agency, from 
the hydrous ethanol producer stating 
that the hydrous ethanol producer will 
not include the applicable ethanol in 
any payment requests that may be 
made under this Program. 

(iii) Biodiesel, biomass-based diesel, and 
liquid hydrocarbons derived from biomass. 
For these fuels, the advanced biofuel 
producer shall certify that the pro-
ducer, the advanced biofuel facility, 
and the biofuel meet the definitions of 
these terms as defined in § 4288.102, the 
applicable registration requirements 

under the Energy Independence and Se-
curity Act and the Clean Air Act and 
under the applicable regulations of the 
U.S. Environmental Protection Agency 
and Internal Revenue Service, and the 
quality requirements per applicable 
ASTM International standards (e.g., 
ASTM D6751) and commercially accept-
able quality standards of the local mar-
ket. If a Renewable Identification 
Number has been established, the ad-
vanced biofuel producer shall also pro-
vide documentation of the most recent 
Renewable Identification Number for a 
typical gallon of each type of advanced 
biofuel produced. 

(iv) Gaseous advanced biofuel. For gas-
eous advanced biofuel producers, cer-
tification that the biofuel meets com-
mercially acceptable pipeline quality 
standards of the local market; that the 
flow meters used to determine the 
quantity of advanced biofuel produced 
are industry standard and properly 
calibrated by a third-party profes-
sional; and that the readings have been 
taken by a qualified individual. 

(v) Woody biomass feedstock. If the 
feedstock is from National Forest sys-
tem land or public lands, documenta-
tion must be provided that it cannot be 
used as a higher value wood-based 
product. 

(4) Supporting documentation. Each ad-
vanced biofuel producer participating 
in this program for the first time must 
submit documentation to support the 
actual production and capacity re-
ported in the enrollment application. 

(5) Additional forms. Applicants must 
submit the forms specified in this para-
graph with the enrollment application 
when applying for participation under 
this subpart and as needed when re-en-
rolling in the program. 

(i) RD Instruction 1940–Q, Exhibit A– 
1, ‘‘Certification for Contracts, Grants 
and Loans.’’ 

(ii) SF–LLL, ‘‘Disclosure of Lobbying 
Activities.’’ 

(iii) Form RD 400–4, ‘‘Assurance 
Agreement.’’ 

(b) Sign-up period. The sign-up period 
is October 1 to October 31 of the fiscal 
year for which payment is sought, un-
less otherwise announced by the Agen-
cy in a FEDERAL REGISTER notice. 
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§ 4288.121 Contract. 
Advanced biofuel producers deter-

mined to be eligible to receive pay-
ments must then enter into a contract 
with the Agency in order to participate 
in this Program. 

(a) Contract. The Agency will forward 
the contract to the advanced biofuel 
producer. The advanced biofuel pro-
ducer must agree to the terms and con-
ditions of the contract, sign, date, and 
return it to the Agency within the 
time provided by the Agency. 

(b) Length of contract. Once signed, a 
contract will remain in effect until ter-
minated as specified in paragraph (d) of 
this section. 

(c) Contract review. All contracts will 
be reviewed at least annually to ensure 
compliance with the contract and en-
sure the integrity of the program. 

(d) Contract termination. Contracts 
under this Program will be terminated 
in writing by the Agency. Contracts 
may be terminated under any one of 
the following conditions: 

(1) At the mutual agreement of the 
parties; 

(2) In accordance with applicable 
Program notices and regulations; 

(3) The advanced biofuel producer 
withdraws from the Program and so 
notifies the Agency, in writing; 

(4) The advanced biofuel producer 
fails to submit the enrollment applica-
tion during a sign-up period; 

(5) The Program is discontinued or 
not funded; 

(6) All of a participating advanced 
biofuel producer’s advanced biofuel fa-
cilities no longer exist or no longer 
produce any eligible advanced biofuel; 
or 

(7) The Agency determines that the 
advanced biofuel producer is ineligible 
for participation. 

§§ 4288.122–4288.129 [Reserved] 

PAYMENT PROVISIONS 

§ 4288.130 Payment applications. 
Sections 4288.130 through 4288.189 

identify the process and procedures the 
Agency will use to make payments to 
eligible advanced biofuel producers. In 
order to receive payments under this 
Program, eligible advanced biofuel pro-
ducers with valid contracts must sub-

mit a payment application, as required 
under paragraph (a) of this section. The 
Agency will review the payment appli-
cation and, if necessary, may request 
additional information, as specified 
under paragraph (b) of this section. 

(a) Applying for payment. To apply for 
payments under this subpart for a fis-
cal year, an eligible advanced biofuel 
producer must: 

(1) After a quarter has been com-
pleted, submit a payment application 
covering the quarter; 

(2) Certify that the request is accu-
rate; 

(3) Furnish the Agency such certifi-
cation, and access to such records, as 
the Agency considers necessary to 
verify compliance with Program provi-
sions; and 

(4) Provide documentation as re-
quested by the Agency of the net pro-
duction of advanced biofuel at all ad-
vanced biofuel facilities during the rel-
evant quarter. 

(b) Review of payment applications. 
The Agency will review each payment 
application it receives to determine if 
it is eligible for payment. 

(1) Review factors. Factors that the 
Agency will consider in reviewing pay-
ments applications include, but are not 
necessarily limited to: 

(i) Contract validity. Whether the en-
tity submitting the payment applica-
tion has a valid contract with the 
Agency under this Program; 

(ii) Biofuel eligibility. Whether the 
biofuel for which payment is sought is 
an eligible advanced biofuel; and 

(iii) Calculations. Whether the cal-
culations for determining the re-
quested payment are complete and ac-
curate. 

(2) Additional documentation. If the 
Agency determines additional informa-
tion is required for the Agency to com-
plete its review of a payment applica-
tion, eligible advanced biofuel pro-
ducers shall submit such additional 
supporting documentation as requested 
by the Agency. If the producer does not 
provide the requested information 
within the required time period, the 
Agency will not make payment. 

(c) Payment application eligibility. The 
Agency will notify the advanced 
biofuel producer, in writing, as soon as 
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practicable after the payment applica-
tion, whenever the Agency determines 
that a payment application, or any 
portion thereof, is ineligible for pay-
ment and the basis for the Agency’s de-
termination of ineligibility. 

(d) Submittal information. Eligible ad-
vanced biofuel producers must submit 
payment applications as specified in 
the annual FEDERAL REGISTER notice 
for this program no later than 4:30 p.m. 
local time on the last day of the cal-
endar month following the quarter for 
which payment is being requested. Nei-
ther complete nor incomplete payment 
applications received after this date 
and time will be considered, regardless 
of the postmark on the application. 

(1) Any payment application form 
that is received by the Agency after 
October 31 of the calendar year for the 
preceding fiscal year is ineligible for 
payment. 

(2) If the actual deadline falls on a 
weekend or a Federally-observed holi-
day, the deadline is the next Federal 
business day. 

§ 4288.131 Payment provisions. 
Payments to advanced biofuel pro-

ducers for eligible advanced biofuel 
production will be determined in ac-
cordance with the provisions of this 
section. 

(a) Types of payments. The Agency 
will make available each fiscal year an 
actual production payment and an in-
cremental production payment to par-
ticipating producers, as specified in 
paragraphs (a)(1) and (a)(2), respec-
tively, of this section. As provided in 
paragraph (a)(2) of this section, not all 
participating producers will receive an 
incremental production payment. 

(1) Actual production. Participating 
producers will be paid on a quarterly 
basis for the actual quantity of eligible 
advanced biofuel produced during the 
quarter. Payment for actual produc-
tion will be determined according to 
paragraph (c) of this section. 

(2) Incremental production. For each 
participating advanced biofuel facility, 
the Agency will make an end-of-the- 
year payment for that facility’s incre-
mental production, if any, during the 
fiscal year provided the advanced 
biofuel facility has fewer than 20 days 
(excluding weekends) of non-produc-

tion of eligible advanced biofuels dur-
ing the previous fiscal year. Payment 
for incremental production will be de-
termined according to paragraph (d) of 
this section. 

(b) Amount of payment funds available. 
Based on the amount of funds made 
available to this program each fiscal 
year, the Agency will allocate avail-
able program funds according to para-
graphs (b)(1) and (b)(2) of this section. 

(1) Actual versus incremental produc-
tion. The Agency will determine the 
amount of funds for actual production 
payments and for incremental produc-
tion payment as follows: 

(i) For fiscal year 2010, 80 percent of 
the funds will be allocated for actual 
production payments and 20 percent of 
the funds will be allocated for incre-
mental production payments. 

(ii) For fiscal year 2011, 70 percent of 
the funds will be allocated for actual 
production payments and 30 percent of 
the funds will be allocated for incre-
mental production payments. 

(iii) For fiscal year 2012, 60 percent of 
the funds will be allocated for actual 
production payments and 40 percent of 
the funds will be allocated for incre-
mental production payments. 

(iv) For fiscal year 2013 and beyond, 
50 percent of the funds will be allocated 
for actual production payments and 50 
percent of the funds will be allocated 
for incremental production payments. 

(2) Quarterly allocations. For each fis-
cal year, the Agency will allocate in 
each quarter one-fourth of the funds al-
located to actual production for the en-
tire fiscal year. 

(c) Determination of payment for actual 
production. Each quarter, the Agency 
will establish an actual production 
payment rate using the procedures 
specified in paragraphs (c)(1) through 
(c)(5) of this section. This rate will be 
applied to the actual quantity of eligi-
ble advanced biofuel produced to deter-
mine payments to eligible advanced 
biofuel producers, as described in para-
graph (c)(6) of this section. 

(1) Based on the information provided 
in each payment application, the Agen-
cy will determine the eligible advanced 
biofuel production. If the Agency deter-
mines that the amount of advanced 
biofuel production reported in a pay-
ment application is not supported by 
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the documentation submitted with the 
payment application, the Agency may 
reduce the production reported in the 
payment application. 

(2) For each producer, the Agency 
will convert the production determined 
to be eligible under paragraph (c)(1) of 
this section into British Thermal Unit 
(BTU) equivalent using factors pub-
lished by the Energy Information Ad-
ministration (or successor organiza-
tion). If the Energy Information Ad-
ministration does not publish such con-
version factor for a specific type of ad-
vanced biofuel, the Agency will use a 
conversion factor developed by another 
appropriate entity. If no such conver-
sion factor exists, the Agency will, in 
consultation with other Federal agen-
cies, establish and use a conversion for-
mula as appropriate, that it publishes 
in the FEDERAL REGISTER, until such 
time as the Energy Information Ad-
ministration or other appropriate enti-
ty publishes a conversion factor for 
said advanced biofuel. The Agency will 
then calculate the total eligible BTUs 
across all eligible applications. 

(i) If the advanced biofuel is a liquid 
or gaseous advanced biofuel produced 
from forest biomass, the BTUs will be 
discounted 10 percent. 

(ii) If the advanced biofuel is a solid 
advanced biofuel produced from forest 
biomass, the BTUs will be discounted 
85 percent. 

(iii) If the advanced biofuel meets an 
applicable renewable fuel standard, the 
BTUs will be increased by 10 percent. 

(3) For each quarter, the Agency will 
determine the actual production pay-
ment rate ($/BTU) based on paragraphs 
(b) and (c)(2) of this section. The rate 
will be calculated such that all of the 
quarterly funds for actual production 
will be distributed. 

(4) Using the actual production pay-
ment rate determined above and the 
actual production for each type of ad-
vanced biofuel produced at an advanced 
biofuel facility, the Agency will cal-
culate each quarter a payment for each 
eligible advanced biofuel producer for 
that quarter. 

(d) Determination of payment for incre-
mental production. At the end of each 
fiscal year, the Agency will establish 
incremental production payment rate 
using the procedures specified in para-

graphs (d)(1) through (d)(6) of this sec-
tion. This rate will be applied to the 
quantity of eligible incremental ad-
vanced biofuel produced to determine 
payments to eligible advanced biofuel 
producers, as described in paragraph 
(d)(7) of this section. 

(1) For each participating advanced 
biofuel facility that produced eligible 
advanced biofuels during the fiscal 
year prior to the fiscal year for which 
payment is sought provided the ad-
vanced biofuel facility has fewer than 
20 days (excluding weekends) of non- 
production of eligible advanced 
biofuels during that previous fiscal 
year, the Agency will determine the 
quantity of eligible advanced biofuel 
produced in that prior fiscal year based 
on information provided by the pro-
ducer. 

(2) Using the information in the pay-
ment applications submitted for the 
fiscal year for which payment is 
sought, the Agency will determine the 
actual amount of eligible advanced 
biofuel produced in the fiscal year for 
which payment is sought. 

(3) Using the results from paragraphs 
(d)(1) and (d)(2) of this section, the 
Agency will determine the quantity of 
advanced biofuel produced in excess of 
the previous year’s advanced biofuel 
production. 

(4) For each advanced biofuel facility 
that shows incremental production 
under paragraph (d)(3) of this section, 
the Agency will convert the production 
into British Thermal Unit (BTU) equiv-
alent using factors published by the 
Energy Information Administration (or 
successor organization). If the Energy 
Information Administration does not 
publish such conversion factor for a 
specific type of advanced biofuel, the 
Agency will use a conversion factor de-
veloped by another appropriate entity. 
If no such conversion factor exists, the 
Agency will establish and use a conver-
sion formula as appropriate, that it 
publishes in the FEDERAL REGISTER, 
until such time as the Energy Informa-
tion Administration or other appro-
priate entity publishes a conversion 
factor for said advanced biofuel. The 
Agency will then calculate the total el-
igible BTUs across all eligible applica-
tions. 

VerDate Sep<11>2014 09:11 Apr 13, 2017 Jkt 241026 PO 00000 Frm 00992 Fmt 8010 Sfmt 8010 Y:\SGML\241026.XXX 241026pm
an

gr
um

 o
n 

D
S

K
3G

D
R

08
2P

R
O

D
 w

ith
 C

F
R



983 

RBS and RUS, USDA § 4288.131 

(i) If the advanced biofuel is a liquid 
or gaseous advanced biofuel produced 
from forest biomass, the BTUs will be 
discounted 10 percent. 

(ii) If the advanced biofuel is a solid 
advanced biofuel produced from forest 
biomass, the BTUs will be discounted 
85 percent. 

(iii) If the advanced biofuel meets an 
applicable renewable fuel standard, the 
BTUs will be increased by 10 percent. 

(5) The Agency will sum all of the 
BTUs determined under paragraph 
(d)(4) of this section. 

(6) Using the results from paragraph 
(d)(5) of this section and the amount of 
incremental funds available, the Agen-
cy will determine the incremental pro-
duction payment rate ($/BTU). The rate 
will be calculated such that all of the 
incremental production funds will be 
distributed. 

(7) Using the incremental production 
payment rate determined above and 
the incremental production for each 
advanced biofuel facility eligible for an 
incremental production payment, the 
Agency will calculate an incremental 
production payment for each eligible 
advanced biofuel producer. 

(e) Other payment provisions. The fol-
lowing provisions apply. 

(1) Notwithstanding any other provi-
sion, the Agency will provide payments 
to larger producers of not more than 5 
percent of available program funds in 
any fiscal year. At any time during the 
year, if the limit on payments to larger 
producers would be reached, the Agen-
cy will pro-rate payments to larger 
producers based on the BTU content of 
their eligible advanced biofuel produc-
tion so as not to exceed the limit. 

(2) Notwithstanding any other provi-
sion, the Agency will provide payments 
to solid eligible advanced biofuels pro-
duced from forest biomass of not more 
than 5 percent of available program 
funds in any fiscal year. At any time 
during the year, if the limit on pay-
ments to such advanced biofuels would 
be reached, the Agency will pro-rate 
payments for such advanced biofuels 
based on the BTU content of the quan-
tity of such advanced biofuels produced 
so as not to exceed the limit. 

(3) Advanced biofuel producers will 
be paid on the basis of the amount of 
eligible renewable energy content of 

the advanced biofuels only if the pro-
ducer provides documentation suffi-
cient, including a Certificate of Anal-
ysis, for the Agency to determine the 
eligible renewable energy content for 
which payment is being requested, and 
quantity produced through such docu-
mentation as, but not limited to, 
records of sale and calibrated flow 
meter records. 

(4) Payment will be made to only one 
eligible advanced biofuel producer per 
advanced biofuel facility. 

(5) Subject to other provisions of this 
section, advanced biofuel producers 
shall be paid any sum due subject to 
the requirements and refund provisions 
of this subpart. 

(6) Advanced biofuels produced under 
the situations identified in paragraphs 
(e)(6)(i) through (e)(6)(iii) of this sec-
tion are ineligible for incremental pro-
duction payment, but are still eligible 
for actual production payment. 

(i) Advanced biofuels produced at an 
advanced biofuel facility that did not 
produce any eligible advanced biofuel 
in year prior to the fiscal year in which 
payment is sought (e.g., a new ad-
vanced biofuel facility). 

(ii) Advanced biofuels produced at an 
advanced biofuel facility that had 20 or 
more days (excluding weekends) of 
non-production of eligible advanced 
biofuels during the fiscal year imme-
diately prior to the fiscal year in which 
payment is sought. 

(iii) Advanced biofuels produced from 
forest biomass. 

(iv) For larger producers only, when 
all of the funds available to larger pro-
ducers have been distributed based on 
actual production. 

(7) If an advanced biofuel producer 
transfers any production capacity for 
one advanced biofuel facility to an-
other, such transferred production ca-
pacity shall be considered production 
for the advanced biofuel facility to 
which the production was transferred. 

(8) A producer will only be paid for 
the advanced biofuels identified in the 
enrollment application submitted dur-
ing the sign-up period and which are 
actually produced during the fiscal 
year. If the producer starts producing a 
new advanced biofuel or changes the 
type of advanced biofuel during the fis-
cal year, the producer will not receive 
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any payments for those new advanced 
biofuels. However, during each sign-up 
period, a producer can identify new ad-
vanced biofuels and production levels 
compared to the previous year. 

(9) When determining the quantity of 
eligible advanced biofuel, if an appli-
cant is blending its advanced biofuel 
using ineligible feedstocks (e.g., fossil 
gasoline or methanol, corn kernel 
starch), only the quantity of advanced 
biofuel being produced from eligible 
feedstocks will be used in determining 
the payment rates and for which pay-
ments will be made. 

§ 4288.132 Payment adjustments. 
The Agency will adjust the payments 

otherwise payable to the advanced 
biofuel producer if there is a difference 
between the amount actually produced 
and the amount determined by the 
Agency to be eligible for payment. 

§ 4288.133 Payment liability. 
Any payment, or portion thereof, 

made under this subpart shall be made 
without regard to questions of title 
under State law and without regard to 
any claim or lien against the advanced 
biofuel, or proceeds thereof, in favor of 
the owner or any other creditor except 
agencies of the U.S. Government. 

§ 4288.134 Refunds and interest pay-
ments. 

An eligible advanced biofuel producer 
who receives payments under this sub-
part may be required to refund such 
payments as specified in this section. If 
the Agency suspects fraudulent rep-
resentation through its site visits and 
records inspections under § 4288.105(b), 
it will be referred to the Office of In-
spector General for appropriate action. 

(a) An eligible advanced biofuel pro-
ducer receiving payments under this 
subpart shall become ineligible if the 
Agency determines the advanced 
biofuel producer has: 

(1) Made any fraudulent representa-
tion; or 

(2) Misrepresented any material fact 
affecting a Program determination. 

(b) If an Agency determination that a 
producer is not eligible for participa-
tion under this subpart is appealed and 
overturned, the Agency will make ap-
propriate and applicable payments to 

the producer from Program funds, to 
the extent such funds are available, 
that remain from the fiscal year in 
which the original adverse Agency de-
cision was made. 

(c) All payments made to an entity 
determined by the Agency to be ineli-
gible shall be refunded to the Agency 
with interest and other such sums as 
may become due, including, but not 
limited to, any interest, penalties, and 
administrative costs as determined ap-
propriate under 31 CFR 901.9. 

(d) When a refund is due, it shall be 
paid promptly. If a refund is not made 
promptly, the Agency may use all rem-
edies available to it, including Treas-
ury offset under the Debt Collection 
Improvement Act of 1996, financial 
judgment against the producer, and re-
ferral to the Department of Justice. 

(e) Late payment interest shall be as-
sessed on each refund in accordance 
with the provisions and rates as estab-
lished by the United States Treasury. 

(1) Interest charged by the Agency 
under this subpart shall be established 
by the United States Treasury. Such 
interest shall accrue from the date 
such payments were made by the Agen-
cy to the date of repayment by the pro-
ducer. 

(2) The Agency may waive the ac-
crual of interest or damages if the 
Agency determines that the cause of 
the erroneous payment was not due to 
any action of the advanced biofuel pro-
ducer. 

(f) Any advanced biofuel producer or 
person engaged in an act prohibited by 
this section and any advanced biofuel 
producer or person receiving payment 
under this subpart shall be jointly and 
severally liable for any refund due 
under this subpart and for related 
charges. 

§ 4288.135 Unauthorized payments and 
offsets. 

When unauthorized assistance has 
been made to an advanced biofuel pro-
ducer under this Program, the Agency 
reserves the right to collect from the 
recipient the sum that is determined to 
be unauthorized. If the recipient fails 
to pay the Agency the unauthorized as-
sistance plus other sums due under this 
section, the Agency reserves the right 
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to offset that amount against Program 
payments. 

(a) Unauthorized assistance. The Agen-
cy will seek to collect from recipients 
all unauthorized assistance made under 
this Program using the procedures 
specified in paragraphs (a)(1) through 
(a)(4) of this section. 

(1) Notification to the producer. Upon 
determination that unauthorized as-
sistance has been made to an advanced 
biofuel producer under this Program, 
the Agency will send a demand letter 
to the producer. Unless the Agency 
modifies the original demand, it will 
remain in full force and effect. The de-
mand letter will: 

(i) Specify the amount of unauthor-
ized assistance, including any accrued 
interest to be repaid, and the standards 
for imposing accrued interest; 

(ii) State the amount of penalties and 
administrative costs to be paid, the 
standards for imposing them and the 
date on which they will begin to ac-
crue; 

(iii) Provide detailed reason(s) why 
the assistance was determined to be 
unauthorized; 

(iv) State the amount is immediately 
due and payable to the Agency; 

(v) Describe the rights the producer 
has for seeking review or appeal of the 
Agency’s determination pursuant to 7 
CFR part 11; 

(vi) Describe the Agency’s available 
remedies regarding enforced collection, 
including referral of debt delinquent 
after due process for Federal salary, 
benefit and tax offset under the De-
partment of Treasury Offset Program; 
and 

(vii) Provide an opportunity for the 
producer to meet with the Agency and 
to provide to the Agency facts, figures, 
written records, or other information 
that might refute the Agency’s deter-
mination. 

(A) If the producer meets with the 
Agency, the producer will be given an 
opportunity to provide information to 
refute the Agency’s findings. 

(B) When requested by the producer, 
the Agency may grant additional time 
for the producer to assemble docu-
mentation. Such extension of time for 
payment will be valid only if the Agen-
cy documents the extension in writing 
and specifies the period in days during 

which period the payment obligation 
created by the demand letter (but not 
the ongoing accrual of interest) will be 
suspended. Interest and other charges 
will continue to accrue pursuant to the 
initial demand letter during any exten-
sion period unless the terms of the de-
mand letter are modified in writing by 
the Agency. 

(2) Payment in full. If the producer 
agrees with the Agency’s determina-
tion or will pay the amount in ques-
tion, the Agency may allow a reason-
able period of time (usually not to ex-
ceed 90 days) for the producer to ar-
range for repayment. The amount due 
will be the unauthorized payments 
made plus interest accrued beginning 
on the date of the demand letter at the 
interest rate stipulated until the date 
paid unless otherwise agreed, in writ-
ing, by the Agency. 

(3) Promissory note. If the producer 
agrees with the Agency’s determina-
tion or is willing to pay the amount in 
question, but cannot repay the unau-
thorized assistance within a reasonable 
period of time, the Agency will convert 
the unauthorized assistance amount to 
a loan provided all of the conditions 
specified in paragraphs (a)(3)(i) through 
(a)(3)(iii) of this section are met. Loans 
established under this paragraph will 
be at the Treasury interest rate in ef-
fect on the date the financial assist-
ance was provided and that is con-
sistent with the term length of the 
promissory note. In all cases, the re-
ceivable will be amortized per a repay-
ment schedule satisfactory to the 
Agency that has the producer pay the 
unauthorized assistance as quickly as 
possible, but in no event will the amor-
tization period exceed fifteen (15) 
years. The producer will be required to 
execute a debt instrument to evidence 
this receivable, and the best security 
position practicable in a manner that 
will adequately protect the Agency’s 
interest during the repayment period 
will be taken as security. 

(i) The producer did not provide false 
information; 

(ii) It would be highly inequitable to 
require prompt repayment of the unau-
thorized assistance; and 

(iii) Failure to collect the unauthor-
ized assistance immediately will not 
adversely affect the Agency’s interests. 
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(4) Appeals. Appeals resulting from 
the demand letter prescribed in para-
graph (a)(1) of this section will be han-
dled according to the provisions of 
§ 4288.103. All appeal provisions will be 
concluded before proceeding with fur-
ther actions. 

(b) Offsets. Failure to make payment 
as determined under paragraph (a) of 
this section will be treated by the 
Agency as a debt that can be collected 
by an Administrative offset, unless 
written agreements to repay such debt 
as an alternative to administrative off-
set is agreed to between the Agency 
and the producer. 

(1) Any debtor who wishes to reach a 
written agreement to repay the debt as 
an alternative to administrative offset 
must submit a written proposal for re-
payment of the debt, which must be re-
ceived by the Agency within 20 cal-
endar days of the date the notice was 
delivered to the debtor. In response, 
the Agency will notify the debtor in 
writing whether the proposed agree-
ment is acceptable. In exercising its 
discretion, the Agency will balance the 
Government’s interest in collecting the 
debt against fairness to the debtor. 

(2) When the Agency receives a debt-
or’s proposal for a repayment agree-
ment, the offset is stayed until the 
debtor is notified as to whether the ini-
tial agreement is acceptable. If a Gov-
ernment payment will be made before 
the end of the fiscal year and the re-
view is not yet completed, payment 
will be deferred pending resolution of 
the review. 

§ 4288.136 Remedies. 

In addition to the steps available 
under the provisions of §§ 4288.134 and 
4288.135, if the Agency has determined 
that a producer has misrepresented the 
information or defrauded the Govern-
ment, the Agency will take one of the 
following steps in accordance to 7 CFR 
part 3017, Government-wide Debarment 
and Suspension: 

(a) Suspend payments on the Con-
tract until the violation has been rec-
onciled; 

(b) Terminate the Contract; or 
(c) Debarment to participate in any 

Federal Government program. 

§ 4288.137 Succession and loss of con-
trol of advanced biofuel facilities 
and production. 

(a) Contract succession. An entity who 
becomes the eligible advanced biofuel 
producer for an advanced biofuel facil-
ity that is under contract under this 
subpart must request permission from 
the Agency to succeed to the Program 
contract and the Agency may grant 
such request if it is determined that 
the entity is an eligible producer and 
permitting such succession would serve 
the purposes of the Program. If appro-
priate, the Agency may require the 
consent of the previous eligible ad-
vanced biofuel producer to such succes-
sion. 

(b) Loss of control. Payments will be 
made only for eligible advanced 
biofuels produced at an advanced 
biofuel facility owned or controlled by 
an eligible advanced biofuel producer 
with a valid contract. If payments are 
made to an advanced biofuel producer 
for production at an advanced biofuel 
facility no longer owned or controlled 
by said producer or to an otherwise in-
eligible advanced biofuel producer, the 
Agency will demand full refund of all 
such payments. 

§§ 4288.138–4288.189 [Reserved] 

FISCAL YEAR 2010 APPLICATIONS 

§ 4288.190 Fiscal Year 2010 applica-
tions. 

(a) General. This section provides the 
requirements associated with applying 
for funds under this subpart for Fiscal 
Year 2010. 

(b) Applicability. The provisions speci-
fied in §§ 4288.101 through 4288.137 are 
applicable to applicants, applications, 
and awards made for Fiscal Year 2010, 
except as follows: 

(1) Applications for participation in 
this program must be received by May 
6, 2011. Applications received after this 
date will not be considered by the 
Agency for Fiscal Year 2010 funding. 

(2) Payment applications for Fiscal 
Year 2010 funding are due by 4:30 p.m. 
local time May 12, 2011. Any applica-
tion received after this date and time 
is ineligible for payment. 

(3) Payment applications for Fiscal 
Year 2010 funding must contain actual 
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production for October 1, 2009 through 
September 30, 2010. 

(4) If an applicant has submitted an 
application for participation or pay-
ment in this program for Fiscal Year 
2010 funding prior to March 14, 2011, the 
applicant must submit new applica-
tions in accordance with this subpart 
for Fiscal Year 2010 funding. 

[76 FR 7967, Feb. 11, 2011, as amended at 76 
FR 24343, May 2, 2011] 

§§ 4288.191–4288.200 [Reserved] 
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Program 

ORGANIZING A RBIC 

4290.100 Business form. 
4290.110 Qualified management. 
4290.120 Plan to invest in Rural Areas. 
4290.130 Identified Rural Areas. 
4290.140 Approval of initial Management Ex-

penses. 
4290.150 Management and ownership diver-

sity requirement. 
4290.160 Special rules for Partnership RBICs 

and LLC RBICs. 
4290.165 Obligations of Control Persons. 

CAPITALIZING A RBIC 

4290.200 Adequate capital for RBICs. 
4290.210 Minimum capital requirements for 

RBICs. 
4290.230 Private Capital for RBICs. 
4290.240 Limitations on non-cash capital 

contributions in Private Capital. 

Subpart D—Application and Approval 
Process for RBIC Licensing 

4290.300 When and how to apply for a RBIC 
License. 

4290.310 Contents of application. 
4290.320 Contents of comprehensive business 

plan. 
4290.330 Grant and guarantee issuance fee. 

Subpart E—Evaluation and Selection of 
RBICs 

4290.340 Evaluation and selection—general. 
4290.350 Eligibility and completeness. 
4290.360 Initial review of Applicant’s man-

agement team’s qualifications. 
4290.370 Evaluation criteria. 
4290.380 Selection. 
4290.390 Licensing as a RBIC. 

Subpart F—Changes in Ownership, 
Structure, or Control 

CHANGES IN CONTROL OR OWNERSHIP OF A 
RBIC 

4290.400 Changes in ownership of 10 percent 
or more of RBIC but no change of Con-
trol. 

4290.410 Changes in Control of RBIC 
(through change in ownership or other-
wise). 

4290.420 Prohibition on exercise of owner-
ship or Control rights in RBIC before ap-
proval. 

4290.430 Notification of transactions that 
may change ownership or Control. 

4290.440 Standards governing prior approval 
for a proposed transfer of Control. 

4290.450 Notification of pledge of RBIC’s 
shares. 

RESTRICTIONS ON COMMON CONTROL OR 
OWNERSHIP OF TWO OR MORE RBICS 

4290.460 Restrictions on Common Control or 
ownership of two (or more) RBICs. 

CHANGE IN STRUCTURE OF RBIC 

4290.470 Prior approval of merger, consolida-
tion, or reorganization of RBIC. 

4290.480 Prior approval of changes to RBIC’s 
business plan. 

Subpart G—Managing the Operations of a 
RBIC 

GENERAL REQUIREMENTS 

4290.500 Lawful operations under the Act. 
4290.502 Representations to the public. 
4290.503 RBIC’s adoption of an approved 

valuation policy. 
4290.504 Equipment of USDA or SBA offi-

cials. 
4290.506 Safeguarding the RBIC’s assets/In-

ternal controls. 
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4290.507 Violations based on false filings and 
nonperformance of agreements with the 
Secretary or SBA. 

4290.508 Compliance with non-discrimina-
tion laws and regulations applicable to 
federally-assisted programs. 

4290.509 Employment of USDA or SBA offi-
cials. 

MANAGEMENT AND COMPENSATION 

4290.510 Approval of RBIC’s Investment Ad-
viser/Manager. 

4290.520 Management Expenses of a RBIC. 

CASH MANAGEMENT BY A RBIC 

4290.530 Restrictions on investments of idle 
funds by RBICs. 

SECURED BORROWING BY RBICS 

4290.550 Prior approval of secured third- 
party debt of RBICs. 

VOLUNTARY DECREASE IN REGULATORY 
CAPITAL 

4290.585 Voluntary decrease in RBIC’s Regu-
latory Capital. 

Subpart H—Recordkeeping, Reporting, 
and Examination Requirements for RBICs 

RECORDKEEPING REQUIREMENTS FOR RBICS 

4290.600 General requirement for RBIC to 
maintain and preserve records. 

4290.610 Required certifications for Loans 
and Investments. 

4290.620 Requirement to obtain information 
from Portfolio Concerns. 

REPORTING REQUIREMENTS FOR RBICS 

4290.630 Requirement for RBICs to file fi-
nancial statements and supplementary 
information with the Secretary. 

4290.640 Requirement to file portfolio fi-
nancing reports with the Secretary. 

4290.650 Requirement to report portfolio 
valuations to the Secretary. 

4290.660 Other items required to be filed by 
RBIC with the Secretary. 

4290.680 Reporting changes in RBIC not sub-
ject to prior approval. 

EXAMINATIONS OF RBICS BY THE SECRETARY 
FOR REGULATORY COMPLIANCE 

4290.690 Examinations. 
4290.691 Responsibilities of RBIC during ex-

amination. 
4290.692 Examination fees. 

Subpart I—Financing of Enterprises by 
RBICs 

DETERMINING ELIGIBILITY OF AN ENTERPRISE 
FOR RBIC FINANCING 

4290.700 Requirements concerning types of 
Enterprises to receive Financing. 

4290.720 Enterprises that may be ineligible 
for Financing. 

4290.730 Financings which constitute con-
flicts of interest. 

4290.740 Portfolio diversification 
(‘‘overline’’ limitation). 

4290.760 How a change in size or activity of 
a Portfolio Concern affects the RBIC and 
the Portfolio Concern. 

STRUCTURING RBIC FINANCING OF ELIGIBLE 
ENTERPRISES—TYPES OF FINANCINGS 

4290.800 Financings in the form of Equity 
Securities. 

4290.810 Financings in the form of Loans. 
4290.815 Financings in the form of Debt Se-

curities. 
4290.820 Financings in the form of guaran-

tees. 
4290.825 Purchasing securities from an un-

derwriter or other third party. 
4290.830 Minimum term of Financing. 
4290.835 Exception to minimum term of Fi-

nancing. 
4290.840 Maximum term of Financing. 
4290.845 Maximum rate of amortization on 

Loans and Debt Securities. 
4290.850 Restrictions on redemption of Eq-

uity Securities. 
4290.860 Financing fees and expense reim-

bursements a RBIC may receive from an 
Enterprise. 

4290.880 Assets acquired in liquidation of 
Portfolio securities. 

LIMITATIONS ON DISPOSITION OF ASSETS 

4290.885 Disposition of assets to RBIC’s As-
sociates or to competitors of Portfolio 
Concerns. 

4290.900 Management fees for services pro-
vided to an Enterprise by RBIC or its As-
sociate. 

Subpart J—Financial Assistance for RBICs 
(Leverage) 

GENERAL INFORMATION ABOUT OBTAINING 
LEVERAGE 

4290.1100 Type of Leverage and application 
procedures. 

4290.1120 General eligibility requirements 
for Leverage. 

4290.1130 Leverage fees payable by RBIC. 
4290.1140 RBIC’s acceptance of remedies 

under § 4290.1810. 

MAXIMUM AMOUNT OF LEVERAGE FOR WHICH A 
RBIC IS ELIGIBLE 

4290.1150 Maximum amount of Leverage for 
a RBIC. 

CONDITIONAL COMMITMENTS TO RESERVE 
LEVERAGE FOR A RBIC 

4290.1200 Leverage commitment to a RBIC— 
application procedure, amount, and 
term. 

VerDate Sep<11>2014 09:11 Apr 13, 2017 Jkt 241026 PO 00000 Frm 00998 Fmt 8010 Sfmt 8010 Y:\SGML\241026.XXX 241026pm
an

gr
um

 o
n 

D
S

K
3G

D
R

08
2P

R
O

D
 w

ith
 C

F
R



989 

RBS and RUS, USDA § 4290.10 

4290.1220 Requirement for RBIC to file fi-
nancial statements at the time of re-
quest for a draw. 

4290.1230 Draw-downs by RBIC under Lever-
age commitment. 

4290.1240 Funding of RBIC’s draw request 
through sale to third party. 

DISTRIBUTIONS BY RBICS WITH OUTSTANDING 
LEVERAGE 

4290.1500 Restrictions on distributions to 
RBIC investors while RBIC has out-
standing Leverage. 

FUNDING LEVERAGE BY USE OF TRUST 
CERTIFICATES (‘‘TCS’’) 

4290.1600 Secretary’s authority to issue and 
guarantee Trust Certificates. 

4290.1610 Effect of prepayment or early re-
demption of Leverage on a Trust Certifi-
cate. 

4290.1620 Functions of agents, including 
Central Registration Agent, Selling 
Agent and Fiscal Agent. 

4290.1630 Regulation of Brokers and Dealers 
and disclosure to purchasers of Leverage 
or Trust Certificates. 

4290.1640 Secretary’s access to records of 
the CRA, Brokers, Dealers and Pool or 
Trust assemblers. 

MISCELLANEOUS 

4290.1700 Secretary’s transfer of interest in 
a RBIC’s Leverage security. 

4290.1710 Secretary’s authority to collect or 
compromise claims. 

4290.1720 Characteristics of Secretary’s 
guarantee. 

Subpart K—RBIC’s Noncompliance With 
Terms of Leverage 

4290.1810 Events of default and the Sec-
retary’s remedies for RBIC’s noncompli-
ance with terms of Debentures. 

COMPUTATION OF RBIC’S CAPITAL IMPAIRMENT 

4290.1830 RBIC’s Capital Impairment defini-
tion and general requirements. 

4290.1840 Computation of RBIC’s Capital Im-
pairment Percentage. 

Subpart L—Ending Operations as a RBIC 

4290.1900 Termination of participation as a 
RBIC. 

Subpart M—Miscellaneous 

4290.1910 Non-waiver of rights or terms of 
Leverage security. 

4290.1920 RBIC’s application for exemption 
from a regulation in this part 4290. 

4290.1930 Effect of changes in this part 4290 
on transactions previously con-
summated. 

4290.1940 Integration of this part with other 
regulations applicable to USDA’s pro-
grams. 

Subpart N—Requirements for Operational 
Assistance Grants to RBICs 

4290.2000 Operational Assistance grants to 
RBICs. 

Subpart O—Additional Requirements for 
Non-Leveraged Licensees and Excep-
tions to Regulations 

4290.3000 Non-leveraged RBICs—General. 
4290.3001–4290.3002 [Reserved] 
4290.3003 Responsibilities for implementing 

Non-leveraged RBICs. 
4290.3004 [Reserved] 
4290.3005 Qualifications for the Non-lever-

aged RBIC Program. 
4290.3006–4290.3009 [Reserved] 
4290.3010 Application and Approval Process 

for RBIC licensing without Leverage. 
4290.3011–4290.3014 [Reserved] 
4290.3015 Evaluation and selection of Non- 

leveraged RBICs. 
4290.3016–4290.3019 [Reserved] 
4290.3020 Changes in Ownership, Structure, 

or Control. 
4290.3021–4290.3024 [Reserved] 
4290.3025 Managing the Operations of a 

RBIC. 
4290.3026–4290.3029 [Reserved] 
4290.3030 Financing of Enterprises by 

RBICs. 
4290.3031–4290.3034 [Reserved] 
4290.3035 Recordkeeping, Reporting, and Ex-

amination Requirements for RBICs. 
4290.3036–4290.3039 [Reserved] 
4290.3040 Financial Assistance for RBICs. 
4290.3041 Events of default and the Sec-

retary’s remedies for RBIC’s noncompli-
ance with terms of licensure. 

4290.3042–4290.3044 [Reserved] 
4290.3045 Computation of RBIC’s Capital Im-

pairment. 
4290.3046–4290.3049 [Reserved] 
4290.3050 Operational Assistance Grants for 

RBICs. 
4290.3051–4290.3099 [Reserved] 

AUTHORITY: 7 U.S.C. 1989 and 2009cc et seq. 

SOURCE: 69 FR 32202, June 8, 2004, unless 
otherwise noted. 

Subpart A—Introduction to Part 
4290 

§ 4290.10 Description of the Rural 
Business Investment Company Pro-
gram. 

The Rural Business Investment Com-
pany (‘‘RBIC’’) Program is a Develop-
mental Venture Capital program for 
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the purpose of promoting economic de-
velopment and the creation of wealth 
and job opportunities in Rural Areas 
and among individuals living in such 
Areas. To this end, the Secretary will 
select and license RBIC Applicants 
that will agree to address the unmet 
Equity Capital needs of Smaller Enter-
prises primarily located in Rural 
Areas. 

§ 4290.15 Leveraged and Non-lever-
aged Rural Business Investment 
Companies. 

The regulations in this part apply to 
rural business investment companies 
(RBICs) that seek leverage and to 
RBICs that do not seek leverage. The 
provisions of subparts A through N of 
this part apply to Leveraged RBICs 
and, except as indicated or as other-
wise modified by subpart O of this part, 
to Non-leveraged RBICs. The provi-
sions in subpart O of this part apply to 
Non-leveraged RBICs and, in addition, 
modify certain provisions in subparts A 
through N of this part as they apply to 
Non-leveraged RBICs. 

[76 FR 80221, Dec. 23, 2011] 

§ 4290.20 Legal basis and applicability 
of this part 4290. 

The regulations in this part imple-
ment Subtitle H of the Consolidated 
Farm and Rural Development Act, as 
amended (7 U.S.C. 2009cc et seq.) 
(‘‘Act’’). All RBICs must comply with 
all applicable regulations, accounting 
guidelines and valuation guidelines for 
RBICs. 

§ 4290.30 Amendments to Act and regu-
lations. 

A RBIC is subject to all existing and 
future provisions of the Act and part 
4290 of title 7 of the Code of Federal 
Regulations. 

§ 4290.40 How to read this part 4290. 
(a) Center Headings. Center headings 

are descriptive and are used for conven-
ience only. They have no regulatory ef-
fect. 

(b) Capitalizing defined terms. Terms 
defined in § 4290.50 have initial capital-
ization in this part 4290. 

(c) ‘‘You.’’ The pronoun ‘‘you’’ as 
used in this part 4290 means a RBIC un-
less otherwise noted. 

(d) Forms. All references in this part 
to forms, and instructions for their 
preparation, are to the current issue of 
such forms. 

§ 4290.45 Responsibility for imple-
menting this part 4290. 

The Secretary has delegated to the 
U.S. Small Business Administration 
(SBA), pursuant to an agreement under 
the Economy Act (31 U.S.C. 1535), the 
authority to implement the RBIC pro-
gram, including implementing and en-
forcing the regulations in this part 
4290. Therefore, unless specifically stat-
ed otherwise, SBA will exercise on be-
half of the Secretary all responsibil-
ities and authorities assigned to the 
Secretary in this part 4290. 

Subpart B—Definition of Terms 
Used in Part 4290 

§ 4290.50 Definition of terms. 

Act means Subtitle H of the Consoli-
dated Farm and Rural Development 
Act, as amended (7 U.S.C. 2009cc et 
seq.). 

Administrator means the Adminis-
trator of SBA. 

Affiliate or Affiliates has the meaning 
set forth in title 13 CFR 121.103. 

Applicant means any entity submit-
ting an application to be licensed as a 
RBIC. 

Articles mean articles of incorpora-
tion or charter and bylaws for a Cor-
porate RBIC, the certificate and lim-
ited partnership agreement for a Part-
nership RBIC, and the operating agree-
ment or other organizational docu-
ments for an LLC RBIC. 

Assistance or Assisted means Financ-
ing of or management services ren-
dered to a Portfolio Concern by or 
through a RBIC pursuant to the Act 
and this part. 

Associate of a RBIC means any of the 
following: 

(1)(i) An officer, director, employee 
or agent of a Corporate RBIC; 

(ii) A Control Person, employee or 
agent of a Partnership RBIC; 

(iii) A managing member of an LLC 
RBIC; 

(iv) An Investment Adviser/Manager 
of any RBIC, including any Person who 
contracts with a Control Person of a 
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RBIC to be the Investment Adviser/ 
Manager of such RBIC; or 

(v) Any Person regularly serving a 
RBIC on retainer in the capacity of at-
torney at law. 

(2) Any Person who owns or controls, 
or who has entered into an agreement 
to own or control, directly or indi-
rectly, at least 10 percent of any class 
of stock of a Corporate RBIC or 10 per-
cent of the membership interests of an 
LLC RBIC, or a limited partner’s inter-
est of at least 10 percent of the partner-
ship capital of a Partnership RBIC. 
However, neither a limited partner in a 
Partnership RBIC nor a non-managing 
member in an LLC RBIC is considered 
an Associate if such Person is an Enti-
ty Institutional Investor whose invest-
ment in the Partnership, including 
commitments, represents no more than 
33 percent of the capital of the RBIC 
and no more than five percent of such 
Person’s net worth. 

(3) Any officer, director, partner 
(other than a limited partner), man-
ager, agent, or employee of any Asso-
ciate described in paragraph (1) or (2) of 
this definition. 

(4) Any Person that directly or indi-
rectly Controls, or is Controlled by, or 
is under Common Control with, a 
RBIC. 

(5) Any Person that directly or indi-
rectly Controls, or is Controlled by, or 
is under Common Control with, any 
Person described in paragraphs (1) and 
(2) of this definition. 

(6) Any Close Relative of any Person 
described in paragraphs (1), (2), (4), and 
(5) of this definition. 

(7) Any Secondary Relative of any 
Person described in paragraphs (1), (2), 
(4), and (5) of this definition. 

(8) Any concern in which— 
(i) Any person described in para-

graphs (1) through (6) of this definition 
is an officer; general partner, or man-
aging member; or 

(ii) Any such Person(s) singly or col-
lectively Control or own, directly or in-
directly, an equity interest of at least 
10 percent (excluding interests that 
such Person(s) own indirectly through 
ownership interests in the RBIC). 

(9) Any concern in which any Per-
son(s) described in paragraph (7) of this 
definition singly or collectively own 
(including beneficial ownership) a ma-

jority equity interest, or otherwise 
have Control. As used in this paragraph 
(9), ‘‘collectively’’ means together with 
any Person(s) described in paragraphs 
(1) though (7) of this definition. 

(10) For the purposes of this defini-
tion, any Associate relationship de-
scribed in paragraphs (1) through (7) of 
this definition that exists at any time 
within six months before or after the 
date that a RBIC provides Financing, 
will be considered to exist on the date 
of the Financing. 

Capital Impairment has the meaning 
set forth in § 4290.1830(b). 

Central Registration Agent or CRA 
means one or more agents appointed 
for the purpose of issuing Trust Certifi-
cates (TCs) and performing the func-
tions enumerated in § 4290.1620 and per-
forming similar functions for Deben-
tures funded outside the pooling proc-
ess. 

Close Relative of an individual means: 
(1) A current or former spouse; 
(2) A father, mother, guardian, broth-

er, sister, son, daughter; or 
(3) A father-in-law, mother-in-law, 

brother-in-law, sister-in-law, son-in- 
law, or daughter-in-law. 

Commitment means a written agree-
ment between a RBIC and an Enter-
prise that obligates the RBIC to pro-
vide Financing (except a guarantee) to 
that Enterprise in a fixed or deter-
minable sum, by a fixed or deter-
minable future date. In this context 
the term ‘‘agreement’’ means that 
there has been agreement on the prin-
cipal economic terms of the Financing. 
The agreement may include reasonable 
conditions precedent to the RBIC’s ob-
ligation to fund the Commitment, but 
these conditions must be outside the 
RBIC’s control. 

Common Control means a condition 
such that two or more Persons, either 
through ownership, management, con-
tract, or otherwise, are under the Con-
trol of one group or Person. Two or 
more RBICs are presumed to be under 
Common Control if they are Affiliates 
of each other by reason of common 
ownership or common officers, direc-
tors, or general partners; or if they are 
managed or their investments are sig-
nificantly directed either by a common 
independent Investment Advisor/Man-
ager or managerial contractor, or by 
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two or more such advisors or contrac-
tors that are Affiliates of each other. 
This presumption may be rebutted by 
evidence satisfactory to the Secretary. 

Community Development Finance 
means debt securities or equity-type 
investments in Rural Areas. 

Conflict of interest means a situation 
in which a person or entity has com-
peting personal, professional, or finan-
cial interests that make it difficult for 
the person or business to act impar-
tially. Regarding use of both grant and 
matching funds, Federal procurement 
standards prohibit transactions that 
involve a real or apparent conflict of 
interest for owners, employees, offi-
cers, agents, their immediate family 
members, partners or an organization 
which is about to employ any of the 
parties indicated herein, having a fi-
nancial or other interest in or a tan-
gible personal benefit from the out-
come of the project; or that restrict 
open and free competition for unre-
strained trade. Specifically, project 
funds may not be used for services or 
goods going to, or coming from, a per-
son or entity with a real or apparent 
conflict of interest, including, but not 
limited to, owner(s) and their imme-
diate family members. 

Control means the possession, direct 
or indirect, of the power to direct or 
cause, or the power to stop or hinder 
(also referred to as ‘‘negative Con-
trol’’), the direction of the manage-
ment and policies of a RBIC or other 
concern, whether through the owner-
ship of voting securities, by contract, 
or otherwise. 

Control Person means any Person that 
controls a RBIC, either directly or 
through an intervening entity. A Con-
trol Person includes: 

(1) A general partner of a Partnership 
RBIC; 

(2) Any Person serving as a general 
partner (in the case of a partnership), 
an officer or director (in the case of a 
corporation), or a manager (in the case 
of a limited liability company) of any 
entity that controls a RBIC, either di-
rectly or through an intervening enti-
ty; 

(3) Any Person that— 
(i) Controls or owns, directly or 

through an intervening entity, at least 
10 percent of a Partnership RBIC, a 

LLC RBIC, or any entity described in 
paragraphs (1) or (2) of this definition; 
and 

(ii) Participates in the investment 
decisions of a general partner of such 
Partnership RBIC or of a managing 
member of such LLC RBIC; 

(4) Any Person that controls or owns, 
directly or through an intervening en-
tity, at least 50 percent of a RBIC or 
any entity described in paragraphs (1) 
or (2) of this definition. 

Corporate RBIC has the meaning set 
forth in the definition of RBIC in this 
section. 

Debenture means a debt obligation 
issued by RBICs pursuant to section 
384E of the Act and held or guaranteed 
by the Secretary. A Debenture may be 
prepaid at any time without penalty. 

Debt Securities means instruments ev-
idencing a loan with an option or any 
other right to acquire Equity Securi-
ties in an Enterprise or its Affiliates, 
or a loan which by its terms is convert-
ible into an equity position. Consider-
ation must be paid for all options ac-
quired. 

Developmental Venture Capital means 
Equity Capital invested in Rural Busi-
ness Concerns, with an objective of fos-
tering economic development in Rural 
Areas. 

Distribution means any transfer of 
cash or non-cash assets to the Sec-
retary, the Secretary’s agent or Trust-
ee, or to partners in a Partnership 
RBIC, or to shareholders in a Corporate 
RBIC, or to members in an LLC RBIC. 
Capitalization of Retained Earnings 
Available for Distribution constitutes 
a Distribution to the RBIC’s partners, 
shareholders, or members. 

Enterprise means a Person engaged in 
a business or commercial activity 
which charges for the goods and serv-
ices it provides, whether such Person is 
operating for profit or is subject to any 
legal restrictions on the distribution of 
profits to its owners, members, or sup-
pliers of its equity or quasi-equity cap-
ital. An Enterprise includes: 

(1) A public, private, or cooperative 
for-profit or non-profit organization; 

(2) A for-profit or nonprofit business 
controlled by an Indian tribe on a Fed-
eral or State reservation or other fed-
erally recognized Indian tribal group; 
or 
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(3) Any other Person. 
Entity General Partner has the mean-

ing set forth in § 4290.160. 
Entity Managing Member has the 

meaning set forth in § 4290.160. 
Equity Capital means Equity Securi-

ties or Subordinated Debt With Equity 
Features. 

Equity Securities means stock of any 
class in a corporation, stock options, 
warrants, limited partnership interests 
in a limited partnership, membership 
interests in a limited liability com-
pany, or joint venture interests. 

Farm Credit System Institution means 
an institution defined in section 1.2(a) 
of the Farm Credit Act of 1971 (12 
U.S.C. 2002(a)). 

Financing or Financed means out-
standing financial assistance provided 
to a Portfolio Concern by a RBIC, 
whether through: 

(1) Loans, with or without a right to 
acquire Equity Securities; 

(2) Debt Securities; 
(3) Equity Securities; 
(3) Subordinated Debt With Equity 

Features; 
(4) Guarantees; or 
(5) Purchases of securities of an En-

terprise through or from an under-
writer as permitted by § 4290.825. 

Guaranty Agreement means the con-
tract entered into by the Secretary 
which is a guarantee backed by the full 
faith and credit of the United States 
Government as to timely payment of 
principal and interest on Debentures 
and the Secretary’s rights in connec-
tion with such guarantee. 

Includible Non-Cash Gains means 
those non-cash gains (as reported on 
SBA Form 468 or other USDA-approved 
form(s)) that are realized in the form of 
Publicly Traded and Marketable secu-
rities or investment grade debt instru-
ments. For purposes of this definition, 
investment grade debt instruments 
means those instruments that are 
rated ‘‘BBB’’ or ‘‘Baa’’, or better, by 
Standard & Poor’s Corporation or 
Moody’s Investors Service, respec-
tively. Non-rated debt may be consid-
ered to be investment grade if a RBIC 
obtains a written opinion from an in-
vestment banking firm acceptable to 
the Secretary stating that the non- 
rated debt instrument is equivalent in 

risk to the issuer’s investment grade 
debt. 

Institutional Investor means Entity In-
stitutional Investor or Individual Insti-
tutional Investor, each defined as fol-
lows: 

(1) Entity Institutional Investors. Any 
of the following entities if the entity 
has a net worth (exclusive of unfunded 
commitments from investors) of at 
least $1 million, or such higher amount 
as is specified in this paragraph (1). 
(See also § 4290.230(c)(4) for limitations 
on the amount of an Entity Institu-
tional Investor’s commitment that 
may be included in Private Capital.) 

(i) A State or National bank, Farm 
Credit System Institution, trust com-
pany, savings bank, or savings and loan 
association, including an investment 
pool created entirely by such bank or 
savings association, the deposits of 
which are insured under the Federal 
Deposit Insurance Act. 

(ii) An insurance company. 
(iii) A 1940 Act Investment Company 

or Business Development Company 
(each as defined in the Investment 
Company Act of 1940, as amended (15 
U.S.C. 80a–1 et seq.). 

(iv) A holding company of any entity 
described in paragraph (l)(i), (ii) or (iii) 
of this definition. 

(v) An employee benefit or pension 
plan established for the benefit of em-
ployees of the Federal government, any 
State or political subdivision of a 
State, or any agency or instrumen-
tality of such government unit. 

(vi) An employee benefit or pension 
plan (as defined in the Employee Re-
tirement Income Security Act of 1974, 
as amended (Public Law 93–406, 88 Stat. 
829), excluding plans established under 
§ 401(k) of the Internal Revenue Code of 
1986 (26 U.S.C. 401(k)), as amended). 

(vii) A trust, foundation or endow-
ment exempt from Federal income tax-
ation under the Internal Revenue Code 
of 1986, 26 U.S.C. 1, as amended. 

(viii) A corporation, partnership or 
other entity with a net worth (exclu-
sive of unfunded commitments from in-
vestors) of more than $10 million. 

(ix) A State, a political subdivision of 
a State, or an agency or instrumen-
tality of a State or its political sub-
division. 
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(x) An entity whose primary purpose 
is to manage and invest non-Federal 
funds on behalf of at least three Insti-
tutional Investors described in para-
graphs (l)(i) through (ix) of this defini-
tion, each of whom must have at least 
a 10 percent ownership interest in the 
entity. 

(xi) Any other entity that the Sec-
retary determines to be an Institu-
tional Investor. 

(2) Individual Institutional Investor. (i) 
Any of the following individuals if he/ 
she is also a permanent resident of the 
United States: 

(A) An individual who is an Accred-
ited Investor (as defined in the Securi-
ties Act of 1933, as amended (15 U.S.C. 
77a–77aa)) and whose commitment to 
the RBIC is backed by a letter of credit 
from a State or National bank accept-
able to the Secretary. 

(B) An individual whose personal net 
worth is at least $2 million and at least 
ten times the amount of his or her 
commitment to the RBIC. The individ-
ual’s personal net worth must not in-
clude the value of any equity in his or 
her most valuable residence. 

(C) An individual whose personal net 
worth, not including the value of any 
equity in his or her most valuable resi-
dence, is at least $10 million. 

(ii) Any individual who is not a per-
manent resident of the United States 
but who otherwise satisfies paragraph 
(2)(i) of this definition provided such 
individual has irrevocably appointed 
an agent within the United States for 
the service of process. 

Investment Adviser/Manager means 
any Person who furnishes advice or as-
sistance with respect to operations of a 
RBIC under a written contract exe-
cuted in accordance with the provi-
sions of § 4290.510. 

Lending Institution means a concern 
that is operating under regulations of a 
state or Federal licensing, supervising, 
or examining body, or whose shares are 
publicly traded and listed on a recog-
nized stock exchange or is listed in the 
Automated Quotation System of the 
National Association of Securities 
Dealers (NASDAQ) and which has as-
sets in excess of $500 million; and 
which, in either case, holds itself out 
to the public as engaged in the making 
of commercial and industrial loans and 

whose lending operations are not for 
the purpose of financing its own or an 
Associate’s sales or business oper-
ations. 

Leverage means financial assistance 
provided to a RBIC by the Secretary ei-
ther through the purchase or guaranty 
of a RBIC’s Debentures and any other 
SBA financial assistance evidenced by 
a security of the RBIC. 

Leverageable Capital means Regu-
latory Capital, excluding unfunded 
commitments. 

Leveraged RBIC means a RBIC that 
received financial assistance under this 
part. 

LLC RBIC has the meaning set forth 
in the definition of RBIC in this sec-
tion. 

Loan means a transaction evidenced 
by a debt instrument with no provision 
for you to acquire Equity Securities. 

Loans and Investments means Port-
folio securities, assets acquired in liq-
uidation of Portfolio securities, oper-
ating Enterprises acquired, and notes 
and other securities received, as set 
forth in the Statement of Financial Po-
sition on SBA Form 468 or other USDA- 
approved form(s). 

Management Expenses has the mean-
ing set forth in § 4290.520. 

NAICS Manual means the latest issue 
of the North American Industrial Clas-
sification System (NAICS) Manual, 
prepared by the Office of Management 
and Budget, and available from the 
U.S. Government Printing Office, Su-
perintendent of Documents, P.O. Box 
371954, Pittsburgh, PA, 15250–7954. 

1940 Act Company means a RBIC 
which is registered under the Invest-
ment Company Act of 1940. 

1980 Act Company means a RBIC 
which is registered under the Small 
Business Investment Incentive Act of 
1980. 

Non-leveraged RBIC means a RBIC 
that has not received financial assist-
ance under this part. 

Operational Assistance means manage-
ment, marketing, and other technical 
assistance that assists a Smaller En-
terprise with its business development. 

Original Issue Price means the price 
paid by the purchaser for securities at 
the time of issuance. 

Participation Agreement means an 
agreement between the Secretary and 
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an Applicant licensed as a RBIC pursu-
ant to § 4290.390 of this part, that de-
tails the RBIC’s operating plan and in-
vestment criteria and requires the 
RBIC to operate pursuant to the Act 
and this part. 

Partnership RBIC has the meaning set 
forth in the definition of RBIC in this 
section. 

Person means a natural person or 
legal entity. 

Pool means an aggregation of guaran-
teed Debentures approved by the Sec-
retary. 

Portfolio means the securities rep-
resenting a RBIC’s total outstanding 
Financings of Enterprises. It does not 
include idle funds or assets acquired in 
liquidation of Portfolio securities. 

Portfolio Concern means any Enter-
prise Assisted by a RBIC. 

Principal Office means the location 
where the greatest number of the En-
terprise’s employees at any one loca-
tion perform their work. However, for 
those Enterprises whose ‘‘primary in-
dustry’’ (see 13 CFR 121.107) is service 
or construction (see 13 CFR 121.201), the 
determination of principal office ex-
cludes the Enterprise’s employees who 
perform the majority of their work at 
job-site locations to fulfill specific con-
tract obligations. 

Private Capital has the meaning set 
forth in § 4290.230. 

Publicly Traded and Marketable means 
securities that are salable without re-
striction or that are salable within 12 
months pursuant to Rule 144 (17 CFR 
230.144) of the Securities Act of 1933, as 
amended, by the holder thereof, and 
are of a class which is traded on a regu-
lated stock exchange, or is listed in 
NASDAQ, or has, at a minimum, at 
least two market makers as defined in 
the relevant sections of the Securities 
Exchange Act of 1934, as amended (15 
U.S.C. 77b et seq.), and in all cases the 
quantity of which can be sold over a 
reasonable period of time without hav-
ing an adverse impact upon the price of 
the stock. 

Qualified Non-private Funds means: 
(1) Funds directly or indirectly in-

vested in any RBIC or Applicant on or 
after May 13, 2002 by any Federal agen-
cy other than USDA under a provision 
of law explicitly mandating the inclu-

sion of those funds in the definition of 
‘‘Private Capital;’’ and 

(2) The aggregate amount of funds in-
vested in any Applicant or RBIC by one 
or more States, or any political sub-
divisions, agencies or instrumentalities 
thereof, including any guarantee ex-
tended by such entities. 

Regulatory Capital means Private 
Capital, excluding non-cash assets con-
tributed to a RBIC or an Applicant un-
less such assets have been converted to 
cash or have been approved by the Sec-
retary for inclusion in Regulatory Cap-
ital. For purposes of this definition, 
sales of contributed non-cash assets 
with recourse or borrowings against 
such assets shall not constitute a con-
version to cash. 

Relevant Venture Capital Finance 
means Equity Capital in Rural Busi-
ness Concerns or benefiting Rural 
Areas. 

Retained Earnings Available for Dis-
tribution means Undistributed Net Re-
alized Earnings less any Unrealized De-
preciation on Loans and Investments 
(as reported on SBA Form 468 or other 
USDA-approved form(s)), and rep-
resents the amount that a RBIC may 
distribute to investors as a profit Dis-
tribution, or transfer to Private Cap-
ital. 

Rural Area means any area of a State 
not in a city or town that has a popu-
lation of more than 50,000 inhabitants, 
according to the most recent decennial 
Census of the United States (decennial 
Census), or in the urbanized area con-
tiguous and adjacent to a city or town 
that has a population of more than 
50,000 inhabitants, and any area that 
has been determined to be ‘‘rural in 
character’’ by the Under Secretary for 
Rural Development, or as otherwise 
identified in this definition. 

(1) An area that is attached to the ur-
banized area of a city or town with 
more than 50,000 inhabitants by a con-
tiguous area of urbanized census blocks 
that is not more than 2 census blocks 
wide. Applicants from such an area 
should work with their Rural Develop-
ment State Office to request a deter-
mination of whether their project is lo-
cated in a rural area under this provi-
sion. 

(2) For the purposes of this defini-
tion, cities and towns are incorporated 
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population centers with definite bound-
aries, local self government, and legal 
powers set forth in a charter granted 
by the State. 

(3) For the Commonwealth of Puerto 
Rico, the island is considered rural and 
eligible for Business Programs assist-
ance, except for the San Juan Census 
Designated Place (CDP) and any other 
CDP with greater than 50,000 inhab-
itants. CDPs with greater than 50,000 
inhabitants, other than the San Juan 
CDP, may be determined to be eligible 
if they are ‘‘not urban in character.’’ 

(4) For the State of Hawaii, all areas 
within the State are considered rural 
and eligible for Business Programs as-
sistance, except for the Honolulu CDP 
within the County of Honolulu. 

(5) For the purpose of defining a rural 
area in the Republic of Palau, the Fed-
erated States of Micronesia, and the 
Republic of the Marshall Islands, the 
USDA shall determine what con-
stitutes rural and rural area based on 
available population data. 

(6) The determination that an area is 
‘‘rural in character’’ will be made by 
the Under Secretary of Rural Develop-
ment. The process to request a deter-
mination under this provision is out-
lined in paragraph (6)(ii) of this defini-
tion. 

(i) The determination that an area is 
‘‘rural in character’’ under this defini-
tion will apply to areas that are with-
in: 

(A) An urbanized area that has two 
points on its boundary that are at least 
40 miles apart, which is not contiguous 
or adjacent to a city or town that has 
a population of greater than 150,000 in-
habitants or the urbanized area of such 
a city or town; or 

(B) An urbanized area contiguous and 
adjacent to a city or town of greater 
than 50,000 inhabitants that is within 
one-quarter mile of a rural area. 

(ii) Units of local government may 
petition the Under Secretary of Rural 
Development for a ‘‘rural in character’’ 
designation by submitting a petition to 
both the appropriate Rural Develop-
ment State Director and the Rural 
Business-Cooperative Service Adminis-
trator of USDA on behalf of the Under 
Secretary. The petition shall document 
how the area meets the requirements 
of paragraph (6)(i)(A) or (B) of this defi-

nition and discuss why the petitioner 
believes the area is ‘‘rural in char-
acter,’’ including, but not limited to, 
the area’s population density, demo-
graphics, and topography and how the 
local economy is tied to a rural eco-
nomic base. Upon receiving a petition, 
the Under Secretary will consult with 
the applicable Governor or leader in a 
similar position and request comments 
to be submitted within 5 business days, 
unless such comments were submitted 
with the petition. The Under Secretary 
will release to the public a notice of a 
petition filed by a unit of local govern-
ment not later than 30 days after re-
ceipt of the petition by way of publica-
tion in a local newspaper and posting 
on the Agency’s Web site, and the 
Under Secretary will make a deter-
mination not less than 15 days, but no 
more than 60 days, after the release of 
the notice. Upon a negative determina-
tion, the Under Secretary will provide 
to the petitioner an opportunity to ap-
peal a determination to the Under Sec-
retary, and the petitioner will have 10 
business days to appeal the determina-
tion and provide further information 
for consideration. 

Rural Business Concern means an En-
terprise whose Principal Office is lo-
cated in a Rural Area. 

Rural Business Concern Investment 
means a Financing in a Rural Business 
Concern whose Principal Office was lo-
cated in a Rural Area at the time of 
the initial Financing. 

Rural Business Investment Company or 
RBIC means a corporation organized as 
required by § 4290.100 (Corporate RBIC), 
a limited partnership organized as re-
quired by §§ 4290.100 and 4290.160 (Part-
nership RBIC), or a limited liability 
company organized as required by 
§§ 4290.100 and 4290.160 (LLC RBIC), that 
has been licensed as a RBIC pursuant 
to § 4290.390. 

SBA means the U.S. Small Business 
Administration, an agency of the Fed-
eral Government headquartered at 409 
Third Street, SW, Washington, DC 
20416. 

Secondary Relative of an individual 
means: 

(1) A grandparent, grandchild, or any 
other ancestor or lineal descendent 
who is not a Close Relative; 
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(2) An uncle, aunt, nephew, niece, or 
first cousin; or 

(3) A spouse of any person described 
in paragraph (1) or (2) of this defini-
tion. 

Secretary means the Secretary of Ag-
riculture or his or her designee. 

Small Business Concern means a for- 
profit Smaller Enterprise that meets 
the definition of ‘‘business concern’’ in 
13 CFR 121.105 and that, together with 
its Affiliates, meets the small business 
size standards set forth in 13 CFR 
121.201 or 13 CFR 121.301(c) for the in-
dustry in which it is primarily engaged 
on the date the Financing is made (the 
term ‘‘primarily engaged’’ for purposes 
of this definition is defined in 13 CFR 
121.107). 

Small Business Concern Investments 
means a Financing in the form of Eq-
uity Capital in an Enterprise that 
qualified as both a Smaller Enterprise 
and a Small Business Concern at the 
time of the initial Financing. 

Small Business Investment Company or 
SBIC means a Licensee, as that term is 
defined in 13 CFR 107.50. 

Smaller Enterprise means any Rural 
Business Concern that, together with 
its Affiliates and by itself— 

(1) Meets the size standard estab-
lished by SBA in 13 CFR 121.201, cor-
responding to each type of economic 
activity or industry described in the 
NAICS Manual for the industry in 
which it is primarily engaged on the 
date on which the Financing is made 
(the term ‘‘primarily engaged’’ for pur-
poses of this definition is defined in 13 
CFR 121.107); or 

(2) Has— 
(i) A net financial worth of not more 

than $6,000,000 as of the date on which 
the Financing is made; and 

(ii) An average net income for the 
two year period preceding the date on 
which the Financing is made of not 
more than $2,000,000, after Federal in-
come taxes (excluding any carryover 
losses), except that, for purposes of this 
clause, if the Rural Business Concern is 
not required by law to pay Federal in-
come taxes at the enterprise level, but 
is required to pass income through to 
the shareholders, partners, bene-
ficiaries, or other equitable owners of 
the Rural Business Concern, its net in-
come is determined by allowing a de-

duction in an amount equal to the 
total of— 

(A) If it is not required by law to pay 
State (and local, if any) income taxes 
at the enterprise level, the net income 
(determined without regard to this 
paragraph (2)(ii)(A)) multiplied by the 
marginal State income tax rate (or by 
the combined State and local income 
tax rates, as applicable) that would 
have applied if the Rural Business Con-
cern were a corporation; and 

(B) The net income (so determined) 
less any deduction for State (and local) 
income taxes calculated under para-
graph (2)(ii)(A) of this definition multi-
plied by the marginal Federal income 
tax rate that would have applied if the 
Rural Business Concern were a cor-
poration. 

Smaller Enterprise Investment means a 
Financing in the form of Equity Cap-
ital in an Enterprise that qualified as a 
Smaller Enterprise at the time of the 
initial Financing. 

State means each of the 50 states of 
the United States, the District of Co-
lumbia, the Commonwealth of Puerto 
Rico, Guam, the U.S. Virgin Islands, 
American Samoa, the Commonwealth 
of the Northern Mariana Islands, the 
Trust Territory of the Pacific Islands, 
and the Federated States of Micro-
nesia. 

Subordinated Debt means a debt of a 
debtor, common to more than one cred-
itor, that is the subject of an agree-
ment between two groups of creditors 
(whose claims would otherwise be in 
parity) setting forth the circumstances 
under which the claims of one group 
(senior creditors) shall be satisfied out 
of the resources of the common debtor 
that would otherwise be available for 
the payment of the claims of the other 
group (junior creditors). 

Subordinated Debt With Equity Fea-
tures means a Subordinated Debt obli-
gation that gives to the junior creditor 
such additional compensation as war-
rants, conversion rights, any other in-
terest in the debtor’s equity, profits, 
increased future revenue, or a royalty 
interest. 

Trust means a legal entity created for 
the purpose of holding guaranteed De-
bentures and the guaranty agreement 
related thereto, receiving, holding and 
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making any related payments, and ac-
counting for such payments. 

Trust Certificate Rate means a fixed 
rate determined at the time Deben-
tures are pooled. 

Trust Certificates (TCs) means certifi-
cates issued by the Secretary, the Sec-
retary’s agent or Trustee and rep-
resenting ownership of all or a frac-
tional part of a Trust or Pool of Deben-
tures. 

Trustee means the trustee or trustees 
of a Trust. 

Undistributed Net Realized Earnings 
means Undistributed Realized Earnings 
less Non-cash Gains/Income, each as re-
ported on SBA Form 468 or other 
USDA-approved form(s). 

Unrealized Appreciation means the 
amount by which a RBIC’s valuation of 
each of its Loans and Investments, as 
determined by its board of directors, 
general partner(s), or managing mem-
ber(s) in accordance with the RBIC’s 
valuation policies, exceeds the cost 
basis thereof. 

Unrealized Depreciation means the 
amount by which a RBIC’s valuation of 
each of its Loans and Investments, as 
determined by its board of directors, 
general partner(s), or managing mem-
ber(s) in accordance with the RBIC’s 
valuation policies, is below the cost 
basis thereof. 

Unrealized Gain (Loss) on Securities 
Held means the sum of the Unrealized 
Appreciation and Unrealized Deprecia-
tion on all of a RBIC’s Loans and In-
vestments, less estimated future in-
come tax expense or estimated realiz-
able future income tax benefit, as ap-
propriate. 

Urban Area means an area containing 
a city (or its equivalent), or any equiv-
alent geographic area determined by 
the Census Bureau and adopted by the 
Secretary for purposes of this defini-
tion (about which the Secretary will 
publish a document in the FEDERAL 
REGISTER from time to time), which 
had a population of over 150,000 in the 
most recent decennial Census and the 
urbanized areas containing or adjacent 
to that city, both as determined by the 
Bureau of the Census for the most re-
cent decennial Census. 

Urban Area Investment means a Fi-
nancing in an Enterprise whose Prin-
cipal Office was located in an Urban 

Area at the time of the initial Financ-
ing. 

USDA means the U.S. Department of 
Agriculture, a department of the Fed-
eral government headquartered at 1400 
Independence Avenue, SW., Wash-
ington, DC 20250. 

[69 FR 32202, June 8, 2004, as amended at 76 
FR 80221, Dec. 23, 2011; 79 FR 76018, Dec. 19, 
2014; 80 FR 9914, Feb. 24, 2015] 

Subpart C—Qualifications for the 
RBIC Program 

ORGANIZING A RBIC 

§ 4290.100 Business form. 
(a) Newly-formed for-profit. An Appli-

cant for a RBIC license must be a 
newly formed for-profit entity or, sub-
ject to § 4290.150, a newly formed for- 
profit subsidiary of an existing entity. 
It must be organized under the law of a 
State. An Applicant may be organized 
as a corporation (‘‘Corporate RBIC’’), a 
limited partnership (‘‘Partnership 
RBIC’’), or a limited liability company 
(‘‘LLC RBIC’’). 

(b) Purpose. An Applicant must be or-
ganized solely for the purpose of per-
forming the functions and conducting 
the activities contemplated under the 
Act: making Developmental Venture 
Capital investments and providing 
Operational Assistance to eligible 
Smaller Enterprises. 

(c) Articles. The RBIC’s Articles— 
(1) Must specify in general terms: 
(i) The purposes for which the RBIC 

is formed; 
(ii) The name of the RBIC; 
(iii) The Rural Area or Areas in 

which it will operate; 
(iv) The place where the RBIC’s head-

quarters will be located; and 
(v) The amount and classes of the 

RBIC’s ownership interests. 
(2) May contain any other provisions 

consistent with the Act that the RBIC 
may determine is appropriate to adopt 
to regulate its business and the con-
duct of its affairs. 

(3) Are subject to the Secretary’s ap-
proval. 

(d) Duration—(1) Partnership RBICs. If 
you are a Partnership RBIC: 

(i) You must have a minimum dura-
tion of 10 years, or two years following 
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the maturity of your last-maturing Le-
verage security, whichever is longer. 
After 10 years, if all Leverage has been 
repaid or redeemed and all amounts 
due the Secretary, his or her agent, or 
Trustee have been paid, the Partner-
ship RBIC may be terminated by a vote 
of your partners; 

(ii) None of your general partner(s) 
may be removed or replaced by your 
limited partners without prior written 
approval of the Secretary; 

(iii) Any transferee of, or successor in 
interest to, your general partner shall 
have only the rights and liabilities of a 
limited partner prior to the Secretary’s 
written approval of such transfer or 
succession; and 

(iv) You must incorporate all the pro-
visions in this paragraph (d) in your 
limited partnership agreement. 

(2) LLC RBICs. If you are a LLC 
RBIC, you must have a minimum dura-
tion of 10 years, or two years following 
the maturity of your last-maturing Le-
verage security, whichever is longer. 
After 10 years, if all Leverage has been 
repaid or redeemed and all amounts 
due the Secretary, his or her agent, or 
Trustee have been paid, the LLC RBIC 
may be terminated by a vote of your 
members. 

(3) Corporate RBICs. If you are a Cor-
porate RBIC, you must have a duration 
of not less than 30 years unless earlier 
dissolved by the shareholders, except 
that the Corporate RBIC must not dis-
solve until at least two years following 
the maturity of your last-maturing Le-
verage security. 

§ 4290.110 Qualified management. 
An Applicant must show, to the sat-

isfaction of the Secretary, that its cur-
rent or proposed management team is 
qualified and has the knowledge, expe-
rience, and capability in Community 
Development Finance or Relevant Ven-
ture Capital Finance, necessary for in-
vesting in the types of Enterprises con-
templated by the Act, regulations in 
this part, and its business plan. In de-
termining whether an Applicant’s cur-
rent or proposed management team has 
sufficient qualifications, the Secretary 
will consider information provided by 
the Applicant and third parties con-
cerning the background, capability, 
education, training and reputation 

(and any other managerial aspect iden-
tified by the USDA in a FEDERAL REG-
ISTER notice) of its general partners, 
managers, officers, key personnel, and 
investment committee and governing 
board members. The Applicant must 
designate at least one individual as the 
official responsible for contact with 
the Secretary. 

[76 FR 80222, Dec. 23, 2011] 

§ 4290.120 Plan to invest in Rural 
Areas. 

An Applicant must agree that if li-
censed as a RBIC, it will make Devel-
opmental Venture Capital investments 
in Enterprises that will create wealth 
and job opportunities in Rural Areas 
and among individuals living in those 
areas. 

§ 4290.130 Identified Rural Areas. 
A RBIC must identify the specific 

Rural Area or Areas in which it intends 
to make Developmental Venture Cap-
ital investments and provide Oper-
ational Assistance under the RBIC pro-
gram. The scope of the identified areas 
must be consistent with Applicant’s 
business plan, especially as the plan re-
lates to the Applicant’s ability to oper-
ate actively, soundly, and profitably in 
such areas. 

§ 4290.140 Approval of initial Manage-
ment Expenses. 

A RBIC must have its Management 
Expenses approved by the Secretary at 
the time it is licensed. (See § 4290.520 for 
the definition of Management Ex-
penses.) 

§ 4290.150 Management and ownership 
diversity requirement. 

(a) Diversity requirement. You must 
have diversity between management 
and ownership in order to be licensed 
as a RBIC and to maintain your li-
cense. To establish diversity, you must 
meet the requirements in paragraphs 
(b) and (c) of this section. 

(b) Percentage ownership requirement. 
No Person or group of Persons who are 
Affiliates of one another may own or 
control, directly or indirectly, more 
than 70 percent of your Regulatory 
Capital or your Leverageable Capital. 

(c) Non-affiliation requirement. At 
least 30 percent of your Regulatory 
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Capital and Leverageable Capital must 
be owned and controlled by Persons un-
affiliated with your management and 
unaffiliated with each other, and whose 
investments are significant in dollar 
and percentage terms as determined by 
the Secretary. Such Persons must not 
be your Associates (except for their 
status as your shareholders, limited 
partners or members) and must not 
Control, be Controlled by, or be under 
Common Control with any of your As-
sociates. A single ‘‘acceptable’’ Institu-
tional Investor may be substituted for 
two or three of the three investors who 
are otherwise required. The following 
Institutional Investors are ‘‘accept-
able’’ for this purpose: 

(1) Entities whose overall activities 
are regulated and periodically exam-
ined by State, Federal or other govern-
mental authorities satisfactory to the 
Secretary; 

(2) Entities listed on the New York 
Stock Exchange; 

(3) Entities that are publicly-traded 
and that meet both the minimum nu-
merical listing standards and the cor-
porate governance listing standards of 
the New York Stock Exchange; 

(4) Public or private employee pen-
sion funds; 

(5) Trusts, foundations, or endow-
ments, but only if exempt from Federal 
income taxation; and 

(6) Other Institutional Investors sat-
isfactory to the Secretary. 

(d) Voting requirement. The investors 
relied upon to satisfy the diversity re-
quirement may not delegate their vot-
ing rights to any Person who is your 
Associate, or who Controls, is Con-
trolled by, or is under Common Control 
with any of your Associates, without 
prior approval by the Secretary. 

(e) Requirement to maintain diversity. 
You must maintain management-own-
ership diversity while you are a RBIC. 
If, at any time, you no longer have the 
required management-ownership diver-
sity, you must: 

(1) Notify the Secretary within 10 
days; and 

(2) Re-establish diversity within six 
months after loss of diversity. 

§ 4290.160 Special rules for Partner-
ship RBICs and LLC RBICs. 

(a) Entity General Partner or Entity 
Managing Member. (1) A general partner 
of a Partnership RBIC which is a cor-
poration, limited liability company or 
partnership (an ‘‘Entity General Part-
ner’’), or a managing member of an 
LLC RBIC which is a corporation, lim-
ited liability company, or partnership 
(an ‘‘Entity Managing Member’’) shall 
be organized under State law solely for 
the purpose of serving as the general 
partner or managing member of one or 
more RBICs, and shall be organized for 
profit. 

(2) The Secretary must approve any 
person who will serve as an officer, di-
rector, manager, or general partner of 
the Entity General Partner or Entity 
Managing Member and of an entity 
that Controls the Entity General Part-
ner or Entity Managing Member. This 
provision must be stated in an Entity 
General Partner’s or Entity Managing 
Member’s articles of incorporation or 
charter and bylaws if a corporation, op-
erating agreement if a limited liability 
company, or partnership agreement if a 
partnership. 

(3) An Entity General Partner or En-
tity Managing Member is subject to 
the same examination and reporting 
requirements as a RBIC under sections 
384K and 384L of the Act. The restric-
tions and obligations imposed upon a 
RBIC by §§ 4290.1810, 4290.30, 4290.410 
through 4290.450, 4290.470, 4290.500, 
4290.510, 4290.585, 4290.600, 4290.680, 
4290.690 through 4290.692, and 4290.1910 
apply also to an Entity General Part-
ner or Entity Managing Member of a 
RBIC. 

(4) The general partner(s) of your En-
tity General Partner(s) or Entity Man-
aging Member(s) will be considered 
your general partner. 

(5) If your Entity General Partner or 
Entity Managing Member is a limited 
partnership, its limited partners may 
be considered your Control Person(s) if 
they meet the definition for Control 
Person in § 4290.50. 

(b) Liability of general partner of Part-
nership RBIC. Subject to section 
384O(b) of the Act, your general part-
ner(s) is not liable solely by reason of 
its status as a general partner for re-
payment of any Leverage or debts you 
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owe to the Secretary unless the Sec-
retary, in the exercise of reasonable in-
vestment prudence, and with regard to 
your financial soundness, determines 
otherwise prior to the purchase or 
guaranty of your Leverage. The condi-
tions specified in § 4290.1810 and 
§ 4290.1910 apply to all general partners. 

(c) Special Leverage requirement for 
Partnership RBICs and LLC RBICs. Be-
fore your first issuance of Leverage, 
you must furnish the Secretary with 
evidence that you qualify as a partner-
ship for tax purposes, either by a ruling 
from the Internal Revenue Service or 
by an opinion of counsel. 

§ 4290.165 Obligations of Control Per-
sons. 

All Control Persons are bound by the 
provisions of sections 384O and 384P of 
the Act and by the conflict-of-interest 
rules under § 4290.730. The term RBIC, 
as used in §§ 4290.30, 4290.460, and 
4290.680, includes all of the RBIC’s Con-
trol Persons. 

CAPITALIZING A RBIC 

§ 4290.200 Adequate capital for RBICs. 
You must meet the requirements of 

§§ 4290.210 through 4290.230 in order to 
qualify as a RBIC. 

[76 FR 80222, Dec. 23, 2011] 

§ 4290.210 Minimum capital require-
ments for RBICs. 

(a) General Rule. Unless otherwise 
specified in a FEDERAL REGISTER no-
tice, you must have Regulatory Capital 
of at least $10,000,000, or such lesser 
amount (but not less than $5,000,000) 
and Leverageable Capital of at least 
$500,000, to become a RBIC. 

(b) Exception. (1) The Secretary in his 
or her sole discretion and based on a 
showing of special circumstances and 
good cause may license an Applicant 
with Regulatory Capital of at least 
$2,500,000, but only if the Applicant: 

(i) Has satisfied all eligibility cri-
teria for licensing as a RBIC as de-
scribed in § 4290.390(a) of this part, ex-
cept the capital requirement specified 
in paragraph (a)(1) of that section, as 
determined solely by the Secretary; 

(ii) Has a viable business plan reason-
ably projecting profitable operations; 
and 

(iii) Has a reasonable timetable for 
achieving Regulatory Capital of at 
least $10,000,000. 

(2) A RBIC licensed under this excep-
tion is not eligible to receive Leverage 
until it has complied with paragraph 
(a) of this section. 

(c) Time frame. Each RBIC shall have 
a period of 2 years to meet the capital 
requirements set forth in this section. 

[69 FR 32202, June 8, 2004, as amended at 76 
FR 80222, Dec. 23, 2011] 

§ 4290.230 Private Capital for RBICs. 

(a) General. Private Capital means 
the contributed capital of a RBIC, plus 
unfunded binding commitments by In-
stitutional Investors (including com-
mitments evidenced by a promissory 
note) to contribute capital to a RBIC. 

(b) Contributed capital. For purposes 
of this section, contributed capital 
means the paid-in capital and paid-in 
surplus of a Corporate RBIC, the mem-
bers’ contributed capital of a LLC 
RBIC, or the partners’ contributed cap-
ital of a Partnership RBIC, in each case 
subject to the limitations in paragraph 
(c) of this section. 

(c) Exclusions from Private Capital. 
Private Capital does not include: 

(1) Funds borrowed by an Applicant 
or a RBIC from any source. 

(2) Funds obtained through the 
issuance of Leverage. 

(3) Funds obtained directly or indi-
rectly from the Federal government or 
any State (including by a political sub-
division, agency or instrumentality of 
the Federal government or a State), ex-
cept that the following categories of 
such funds are not excluded from Pri-
vate Capital— 

(i) Funds obtained directly or indi-
rectly from the business revenues (ex-
cluding any governmental appropria-
tion) of any federally-chartered or gov-
ernment-sponsored enterprise estab-
lished prior to May 13, 2002; 

(ii) Funds invested by an employee 
welfare benefit plan or pension plan; 
and 

(iii) Qualified Non-private Funds in 
an amount not to exceed 33 percent of 
the total Private Capital of any Appli-
cant or RBIC, provided, however, that in 
no event may any investor or investors 
of Qualified Non-private Funds have 
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the power to Control, directly or indi-
rectly, the management, board of di-
rectors, general partners, or members 
of the RBIC. 

(4) Any portion of an unfunded com-
mitment from an Institutional Inves-
tor with a net worth of less than $10 
million that exceeds 10 percent of such 
Institutional Investor’s net worth. 

(5) An unfunded commitment from an 
investor if the Secretary determines 
that the collectibility of the commit-
ment is questionable. 

(d) Non-cash capital contributions. Cap-
ital contributions in a form other than 
cash are subject to the limitations in 
§ 4290.240 of this part. 

(e) Contributions with borrowed funds. 
You may not accept any capital con-
tribution made with funds borrowed by 
a Person seeking to own an equity in-
terest (whether direct or indirect, ben-
eficial or of record) of at least 10 per-
cent of your Private Capital. This ex-
clusion does not apply if: 

(1) Such Person’s net worth is at 
least twice the amount borrowed; or 

(2) The Secretary gives his or her 
prior written approval of the capital 
contribution. 

§ 4290.240 Limitations on non-cash 
capital contributions in Private 
Capital. 

Non-cash capital contributions to a 
RBIC or Applicant are included in Pri-
vate Capital only if they are approved 
by the Secretary and they fall into one 
of the following categories: 

(a) Direct obligations of, or obliga-
tions guaranteed as to principal and in-
terest by, the United States having a 
term of no more than one year. 

(b) Services rendered or to be ren-
dered to you, priced at no more than 
their fair market value. 

(c) Other non-cash assets approved by 
the Secretary. 

Subpart D—Application and Ap-
proval Process for RBIC Li-
censing 

§ 4290.300 When and how to apply for 
a RBIC License. 

(a) Notice of Funds Availability 
(‘‘NOFA’’). The Secretary will publish a 
NOFA in the FEDERAL REGISTER advis-
ing potential applicants of the avail-

ability of funds for the RBIC program 
and inviting the submission of applica-
tions. The NOFA may specify limita-
tions, special rules, procedures, and re-
strictions for a particular funding 
round. When submitting its applica-
tion, an Applicant must comply with 
both this part 4290 and any require-
ments specified in the NOFA, including 
the opening and closing dates for sub-
mission of an application. 

(b) Application form. An Applicant 
must apply for a RBIC license using an 
appropriate application packet pro-
vided by the Secretary. Upon receipt of 
a completed application packet, the 
Secretary may request clarifying or 
technical information on the materials 
submitted as part of the application. 

[69 FR 32202, June 8, 2004, as amended at 76 
FR 80222, Dec. 23, 2011] 

§ 4290.310 Contents of application. 

Each Applicant must submit a com-
plete application, including the fol-
lowing: 

(a) Management team experience. The 
Applicant must provide information 
generally as to the background, capa-
bility, education, reputation and train-
ing of its management team, including 
general partners, managers, officers, 
key personnel, and investment com-
mittee and governing board members. 
The Applicant also must provide infor-
mation specifically on these individ-
uals’ qualifications and reputation in 
the areas of Community Development 
Finance and/or Relevant Venture Cap-
ital Finance, including the impact of 
these individuals’ activities in these 
areas. 

(b) Amount of Regulatory Capital. The 
Applicant must indicate the amount of 
Regulatory Capital it has raised or pro-
poses to raise, which amount must sat-
isfy the requirements of § 4290.210(a) of 
this part, unless the Applicant indi-
cates that it has raised or proposes to 
raise at least $2,500,000 and is applying 
for an exception pursuant to 
§ 4290.210(b) of this part and includes in 
its application— 

(1) A showing of special cir-
cumstances and good cause for the ex-
ception: 

(2) Will satisfy all eligibility criteria 
for licensing as a RBIC as set forth in 
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§ 4290.390(a) of this part, except the cap-
ital requirement specified in paragraph 
(a)(1) of that section, as determined 
solely by the Secretary; 

(3) Has a viable business plan reason-
ably projecting profitable operations; 
and 

(4) Has a reasonable timetable for 
achieving Regulatory Capital in an 
amount that satisfies the requirements 
of § 4290.210(a) of this part. 

(c) Comprehensive business plan. The 
Applicant must submit a comprehen-
sive business plan covering at least a 
five-year period, addressing the specific 
items described in § 4290.320, and which 
demonstrates that the Applicant has 
the capacity to operate successfully as 
a RBIC. 

§ 4290.320 Contents of comprehensive 
business plan. 

(a) Plan for Developmental Venture 
Capital investing. The Applicant must 
describe its plans and strategies for 
how it proposes to make successful De-
velopmental Venture Capital invest-
ments in identified Rural Areas. 

(b) Working with Rural Area commu-
nity-based organizations. The Applicant 
must describe how it intends to work 
with community-based organizations 
and local entities (including local eco-
nomic development companies, local 
lenders, and local investors) in order to 
facilitate its Developmental Venture 
Capital investments. 

(c) Market analysis. The Applicant 
must provide an analysis of the Rural 
Areas in which it intends to focus its 
Developmental Venture Capital invest-
ments and Operational Assistance to 
Smaller Enterprises, demonstrating 
that the Applicant understands the 
market and the unmet Equity Capital 
needs in such areas and how its activi-
ties will meet these unmet needs and 
will have a positive economic impact 
on those areas. The Applicant also 
must analyze the extent of the demand 
in such areas for Developmental Ven-
ture Capital investments and any fac-
tors or trends that may affect the Ap-
plicant’s ability to make effective De-
velopmental Venture Capital invest-
ments. 

(d) Operational capacity and invest-
ment strategies. The Applicant must 
submit information concerning its 

policies and procedures for under-
writing and approving its Develop-
mental Venture Capital investments, 
monitoring its portfolio, and maintain-
ing internal controls and operations. 

(e) Plan to raise Regulatory Capital. 
The Applicant must include a detailed 
description of how it plans to raise its 
Regulatory Capital if it has not yet 
done so at the time of application. The 
Applicant must discuss its potential 
sources of Regulatory Capital, the esti-
mated timing for raising such funds, 
and the extent of the expressions of in-
terest to commit such funds to the Ap-
plicant. 

(f) Plan for providing Operational As-
sistance. The Applicant must describe 
how it plans to use its grant funds to 
provide Operational Assistance to 
Smaller Enterprises in which it makes 
or expects to make Developmental 
Venture Capital investments. Its plan 
must address the types of Operational 
Assistance it proposes to provide, and 
how it plans to provide the Operational 
Assistance through the use of licensed 
professionals, when necessary, either 
from its own staff or from outside enti-
ties. 

(g) Projected amount of investment in 
Rural Areas. The Applicant must de-
scribe how it proposes to meet the re-
quirements set forth in § 4290.700. An 
Applicant must project the amount of 
its total Regulatory Capital and Lever-
age that it proposes to invest in Small-
er Enterprises and in Rural Business 
Concerns that are not Smaller Enter-
prises. The Applicant also must de-
scribe the amount of its total Regu-
latory Capital and Leverage that it 
proposes to invest in Urban Area In-
vestments. 

(h) Projected impact. The Applicant 
must describe the criteria and eco-
nomic measurements to be used to 
evaluate whether and to what extent it 
has met the objectives of the RBIC pro-
gram. It must include: 

(1) A description of the extent to 
which it will concentrate its Develop-
mental Venture Capital investments 
and Operational Assistance activities 
in identified Rural Areas; 

(2) An estimate of the economic de-
velopment benefits to be created with-
in identified Rural Areas over the next 
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five years or more as a result of its ac-
tivities; 

(3) A description of the criteria to be 
used to measure the benefits created as 
a result of its activities; 

(4) A discussion about the amount of 
such benefits created that it will con-
sider to constitute successfully meet-
ing the objectives of the RBIC pro-
gram. 

(i) Affiliates and business relationships. 
The Applicant must submit informa-
tion describing the management and fi-
nancial strength of any parent or hold-
ing entity, affiliated firm or entity, or 
any other firm or entity essential to 
the success of the Applicant’s business 
plan. 

§ 4290.330 Grant and guarantee 
issuance fee. 

The Applicant must pay to the Sec-
retary an issuance fee for each grant or 
debenture guarantee of $500. If both a 
grant and debenture guarantee are 
issued for the same RBIC, the issuance 
fee for both is $500. An Applicant must 
submit this fee in advance, at the time 
of application submission. 

[76 FR 80222, Dec. 23, 2011] 

Subpart E—Evaluation and 
Selection of RBICs 

§ 4290.340 Evaluation and selection— 
general. 

The Secretary on behalf of USDA and 
the Administrator on behalf of SBA, in 
their sole discretion, will evaluate and 
select an Applicant to participate in 
the RBIC program based on a review of 
the Applicant’s application materials, 
interviews or site visits with the Appli-
cant (if any), and background inves-
tigations conducted by the Secretary 
and other Federal agencies. The Sec-
retary’s evaluation and selection proc-
ess is intended to— 

(a) Ensure that Applicants are evalu-
ated on a competitive basis and in a 
fair and consistent manner; 

(b) Take into consideration the 
unique proposals presented by Appli-
cants; 

(c) Ensure that each Applicant li-
censed as a RBIC can fulfill success-
fully the goals of its comprehensive 
business plan; and 

(d) Ensure that the Secretary selects 
Applicants in such a way as to promote 
nationwide geographic distribution of 
Developmental Venture Capital invest-
ments. 

§ 4290.350 Eligibility and complete-
ness. 

The Secretary will not consider any 
application that is not complete or 
that is submitted by an Applicant that 
does not meet the eligibility criteria 
described in subpart C of this part. The 
Secretary at his or her sole discretion, 
may request from an Applicant addi-
tional information concerning eligi-
bility criteria or easily completed por-
tions of the application in order to fa-
cilitate consideration of its applica-
tion. 

§ 4290.360 Initial review of Applicant’s 
management team’s qualifications. 

The Secretary will review the infor-
mation submitted by the Applicant 
concerning the qualifications of the 
Applicant’s management team to de-
termine in his or her sole discretion 
whether the team meets the minimum 
requirements deemed by the Secretary 
to be critical to successful venture cap-
ital investing. In making this deter-
mination, the Secretary will consider, 
among other things, the general busi-
ness reputation of the owners and man-
agers of the Applicant. Only those Ap-
plicants considered to have a manage-
ment team qualified for venture cap-
ital investing will be further consid-
ered for selection as a RBIC. 

§ 4290.370 Evaluation criteria. 
Of those Applicants whose manage-

ment team is considered qualified for 
venture capital investing and who have 
submitted an eligible and complete ap-
plication, the Secretary on behalf of 
USDA and the Administrator on behalf 
of SBA, in their sole discretion, will 
evaluate and select an Applicant for 
participation in the RBIC program by 
considering the following criteria— 

(a) Whether the Applicant’s manage-
ment team has the knowledge, experi-
ence, and capability necessary to man-
age a sound, economically viable RBIC 
and to comply with the Act; 

(b) The quality of the Applicant’s 
comprehensive business plan in terms 
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of meeting the objectives of the RBIC 
program; 

(c) The likelihood that the Applicant 
will achieve the goals described in its 
comprehensive business plan; 

(d) The strength and likelihood for 
success of the Applicant’s operations 
and investment strategies, including 
whether the Applicant has projected 
adequate profitability and financial 
soundness; 

(e) Whether the Applicant will be 
able to operate soundly and profitably 
over the long term; 

(f) Whether the Applicant will be able 
to operate actively in its identified 
Rural Areas in accordance with its 
business plan; 

(g) The need for Developmental Ven-
ture Capital investments in the Rural 
Areas in which the Applicant intends 
to invest; 

(h) The extent to which the Appli-
cant will concentrate its activities on 
serving Smaller Enterprises and Small 
Business Concerns located in the Rural 
Areas in which it intends to invest, in-
cluding the ratio of resources that it 
proposes to invest in such Enterprises 
as compared to other Enterprises; 

(i) The Applicant’s demonstrated un-
derstanding of the markets in the 
Rural Areas in which it intends to 
focus its activities; 

(j) The likelihood that and the time 
frame within which the Applicant will 
be able to raise the Regulatory Capital 
it proposes to raise for its investments; 

(k) The strength of the Applicant’s 
proposal to provide Operational Assist-
ance to Smaller Enterprises in which it 
plans to invest; 

(l) The extent to which the activities 
proposed by the Applicant will promote 
economic development and the cre-
ation of wealth and job opportunities 
in the Rural Areas in which it intends 
to invest and among individuals living 
in such Areas; and 

(m) The strength of the Applicant’s 
application compared to applications 
submitted by other Applicants intend-
ing to invest in the same or proximate 
Rural Areas. 

§ 4290.380 Selection. 
From among the Applicants that 

have submitted eligible and complete 
applications, the Secretary on behalf of 

USDA and the Administrator on behalf 
of SBA, in their sole discretion, will se-
lect some, all, or none of such Appli-
cants to participate in the RBIC pro-
gram. Selection will entitle the Appli-
cant to proceed with obtaining a li-
cense as a RBIC but only if the Appli-
cant also meets the conditions set 
forth in § 4290.390. 

§ 4290.390 Licensing as a RBIC. 

(a) Eligibility criteria for licensing as a 
RBIC. Each selected Applicant must 
meet the following conditions before it 
is eligible to be licensed as a RBIC: 

(1) Raise the specific amount of Reg-
ulatory Capital that the Applicant had 
projected in its application that it 
would raise (see § 4290.210 for additional 
information). 

(2) Raise $500,000 in Leverageable 
Capital as required by § 4290.210; 

(3) Complete and submit to the Sec-
retary all legal and other documenta-
tion concerning the RBIC, including 
but not limited to its Articles and up-
dated financial information concerning 
the RBIC in order to qualify for a Le-
verage commitment; and 

(4) Enter into a Participation Agree-
ment with the Secretary. 

(b) Licensing as a RBIC. If the se-
lected Applicant has satisfactorily met 
all the conditions specified in para-
graph (a) of this section, as determined 
within the sole discretion of the Sec-
retary, then the Secretary on behalf of 
USDA and the Administrator on behalf 
of SBA will license the Applicant as a 
RBIC. 

(c) Failure to meet eligibility criteria for 
licensing. Each selected Applicant that 
does not meet the eligibility criteria 
for licensing described in paragraph (a) 
of this section, within a time period 
specified by the Secretary, will not be 
licensed as a RBIC. Failure to meet 
any of those conditions, including but 
not limited to failure to raise the pro-
jected Regulatory Capital within the 
required time period, will cause the Ap-
plicant’s selection to lapse. The Sec-
retary will not restore the selection of 
such an Applicant after the expiration 
of that time period. After the expira-
tion of that time period, an Applicant 
that is not licensed as a RBIC must 
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cease to represent itself as a partici-
pant or potential participant in the 
RBIC program. 

(d) Effect of a RBIC license. The Par-
ticipation Agreement executed by the 
Secretary with each Applicant licensed 
as a RBIC will include the following: 

(1) Approval to operate as a RBIC 
under the Act; 

(2) A commitment of Leverage; and 
(3) An Operational Assistance grant 

award. 

[69 FR 32202, June 8, 2004, as amended at 77 
FR 4885, Feb. 1, 2012] 

Subpart F—Changes in 
Ownership, Structure, or Control 

CHANGES IN CONTROL OR OWNERSHIP OF 
RBIC 

§ 4290.400 Changes in ownership of 10 
percent or more of RBIC but no 
change of Control. 

You must obtain the Secretary’s 
prior written approval for any proposed 
transfer or issuance of ownership inter-
ests that results in the ownership (ben-
eficial or of record) by any Person, or 
group of Persons acting in concert, of 
at least 10 percent of any class of your 
stock, partnership capital or member-
ship interests. 

§ 4290.410 Changes in Control of RBIC 
(through change in ownership or 
otherwise). 

You must obtain the Secretary’s 
prior written approval for any proposed 
transaction or event that results in 
Control by any Person(s) not pre-
viously approved by the Secretary. 

§ 4290.420 Prohibition on exercise of 
ownership or Control rights in 
RBIC before approval. 

Without the Secretary’s prior writ-
ten approval, no change of ownership 
or Control may take effect and no offi-
cer, director, employee or other Person 
acting on your behalf shall: 

(a) Register on your books any trans-
fer of ownership interest to the pro-
posed new owner(s); 

(b) Permit the proposed new owner(s) 
to exercise voting rights with respect 
to such ownership interest (including 
directly or indirectly procuring or vot-
ing any proxy, consent or authoriza-

tion as to such voting rights at any 
meeting of shareholders, partners or 
members); 

(c) Permit the proposed new owner(s) 
to participate in any manner in the 
conduct of your affairs (including exer-
cising control over your books, records, 
funds or other assets; participating di-
rectly or indirectly in any disposition 
thereof; or serving as an officer, direc-
tor, partner, manager, employee or 
agent); or 

(d) Allow ownership or Control to 
pass to another Person. 

§ 4290.430 Notification of transactions 
that may change ownership or Con-
trol. 

You must promptly notify the Sec-
retary as soon as you have knowledge 
of transactions or events that may re-
sult in a transfer of Control or owner-
ship of at least 10 percent of your Reg-
ulatory Capital. If the effect of a par-
ticular transaction or event is unclear, 
you must report all pertinent facts to 
the Secretary. 

§ 4290.440 Standards governing prior 
approval for a proposed transfer of 
Control. 

The Secretary’s approval of a pro-
posed transfer of Control is contingent 
upon full disclosure of the real parties 
in interest, the source of funds for the 
new owners’ interest, and other data 
requested by the Secretary. As a condi-
tion of approving a proposed transfer of 
control, the Secretary may: 

(a) Require an increase in your Regu-
latory Capital; 

(b) Require the new owners or the 
transferee’s Control Person(s) to as-
sume, in writing, personal liability for 
your Leverage, effective only in the 
event of their direct or indirect partici-
pation in any transfer of Control not 
approved by the Secretary; or 

(c) Require compliance with any 
other conditions set by the Secretary, 
including compliance with the require-
ments for minimum capital and man-
agement-ownership diversity in effect 
at such time for new RBICs. 
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§ 4290.450 Notification of pledge of 
RBIC’s shares. 

(a) You must notify the Secretary in 
writing, within 30 calendar days, of the 
terms of any transaction in which: 

(1) Any Person, or group of Persons 
acting in concert, pledges shares of 
your stock (or equivalent ownership in-
terests) as collateral for indebtedness; 
and 

(2) The shares pledged constitute at 
least 10 percent of your Regulatory 
Capital. 

(b) If the transaction creates a 
change of ownership or Control, you 
must comply with § 4290.400 or § 4290.410, 
as appropriate. 

RESTRICTIONS ON COMMON CONTROL OR 
OWNERSHIP OF TWO OR MORE RBICS 

§ 4290.460 Restrictions on Common 
Control or ownership of two (or 
more) RBICs. 

Without the Secretary’s prior writ-
ten approval, you must not have an of-
ficer, director, manager, Control Per-
son, or owner (with a direct or indirect 
ownership interest of at least 10 per-
cent) who is also: 

(a) An officer, director, manager, 
Control Person, or owner (with a direct 
or indirect ownership interest of at 
least 10 percent) of another RBIC; or 

(b) An officer or director of any Per-
son that directly or indirectly controls, 
or is controlled by, or is under Com-
mon Control with, another RBIC. 

CHANGE IN STRUCTURE OF RBIC 

§ 4290.470 Prior approval of merger, 
consolidation, or reorganization of 
RBIC. 

You may not merge, consolidate, 
change form of organization (corpora-
tion, limited liability company, or lim-
ited partnership) or reorganize without 
the Secretary’s prior written approval. 
Any such merger, consolidation, or 
change of form is subject to § 4290.440. 

§ 4290.480 Prior approval of changes to 
RBIC’s business plan. 

Without the Secretary’s prior writ-
ten approval, no change in your busi-
ness plan, upon which you were se-
lected and licensed as a RBIC, may 
take effect. 

Subpart G—Managing the 
Operations of a RBIC 

GENERAL REQUIREMENTS 

§ 4290.500 Lawful operations under the 
Act. 

You must engage only in the activi-
ties permitted by the Act and in no 
other activities. 

§ 4290.502 Representations to the pub-
lic. 

You may not represent or imply to 
anyone that the Secretary, the U.S. 
Government, or any of its agencies or 
officers has approved any ownership in-
terests you have issued, obligations 
you have incurred, or Financings you 
have made. You must include a state-
ment to this effect in any solicitation 
provided to investors. Example: You 
may not represent or imply that 
‘‘USDA stands behind the RBIC’’ or 
that ‘‘Your capital is safe because the 
Secretary’s experts review proposed in-
vestments to make sure they are safe 
for the RBIC.’’ 

§ 4290.503 RBIC’s adoption of an ap-
proved valuation policy. 

(a) Valuation guidelines. You must 
prepare, document and report the valu-
ations of your Loans and Investments 
in accordance with the Valuation 
Guidelines for SBICs issued by SBA. 
These guidelines may be obtained from 
SBA’s Investment Division or at http:// 
www.sba.gov/sites/default/files/files/ 
invlvaluation.pdf. 

(b) The Secretary’s approval of valu-
ation policy. You must have a written 
valuation policy approved by the Sec-
retary for use in determining the value 
of your Loans and Investments. You 
must either: 

(1) Adopt without change the model 
valuation policy set forth in section III 
of the Valuation Guidelines for SBICs; 
or 

(2) Obtain the Secretary’s prior writ-
ten approval of an alternative valu-
ation policy. 

(c) Responsibility for valuations. Your 
board of directors, managing mem-
ber(s), or general partner(s) will be 
solely responsible for adopting your 
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valuation policy and for using it to pre-
pare valuations of your Loans and In-
vestments for submission to the Sec-
retary. If the Secretary reasonably be-
lieves that your valuations, individ-
ually or in the aggregate, are materi-
ally misstated, he or she reserves the 
right to require you to engage, at your 
expense, an independent third party ac-
ceptable to the Secretary to substan-
tiate the valuations. 

(d) Frequency of valuations. (1) You 
must value your Loans and Invest-
ments at the end of the second quarter 
of your fiscal year, and again at the 
end of your fiscal year. 

(2) On a case-by-case basis, the Sec-
retary may require you to perform 
valuations more frequently. 

(3) You must report material adverse 
changes in valuations at least quar-
terly, within 30 days following the 
close of the quarter. 

(e) Review of valuations by independent 
public accountant. (1) For valuations 
performed as of the end of your fiscal 
year, your independent public account-
ant must review your valuation proce-
dures and the implementation of such 
procedures, including adequacy of doc-
umentation. 

(2) The independent public account-
ant’s report on your audited annual fi-
nancial statements (SBA Form 468 or 
other USDA-approved form(s)) must in-
clude a statement that your valuations 
were prepared in accordance with your 
approved valuation policy. 

[69 FR 32202, June 8, 2004, as amended at 76 
FR 80222, Dec. 23, 2011] 

§ 4290.504 Equipment of USDA or SBA 
officials. 

(a) Computer capability. You must 
have a personal computer with access 
to the Internet and be able to use this 
equipment to prepare reports and 
transmit such reports to the Secretary. 
In addition, you must have the capa-
bility to send and receive electronic 
mail. 

(b) Facsimile capability. You must be 
able to receive facsimile messages 24 
hours per day at your primary office. 

(c) Accessible office. You must main-
tain an office that is convenient to the 

public and is open for business during 
normal working hours. 

[69 FR 32202, June 8, 2004, as amended at 76 
FR 80222, Dec. 23, 2011] 

§ 4290.506 Safeguarding the RBIC’s as-
sets/Internal controls. 

You must adopt a plan to safeguard 
your assets and monitor the reliability 
of your financial data, personnel, Port-
folio, funds and equipment. You must 
provide your bank and custodian with 
a certified copy of your resolution or 
other formal document describing your 
control procedures. 

§ 4290.507 Violations based on false fil-
ings and nonperformance of agree-
ments with the Secretary or SBA. 

The following shall constitute a vio-
lation of this part: 

(a) Nonperformance. Failure to per-
form any of the requirements of any 
Debenture or of any written agreement 
with the Secretary or SBA. 

(b) False statement. In any document 
submitted to the Secretary or SBA: 

(1) Any false statement knowingly 
made; or 

(2) Any misrepresentation of a mate-
rial fact; or 

(3) Any failure to state a material 
fact. 

(4) A material fact is any fact that is 
necessary to make a statement not 
misleading in light of the cir-
cumstances under which the statement 
was made. 

§ 4290.508 Compliance with non-dis-
crimination laws and regulations 
applicable to federally-assisted pro-
grams. 

In conducting your operations and 
providing Assistance to your Portfolio 
Concerns, you must comply with Title 
VI of the Civil Rights Act of 1964 (42 
U.S.C. 2000d-1 et seq.), the Age Discrimi-
nation Act of 1975 (Pub. L. 94–135, Title 
III), and Title V of the Equal Credit Op-
portunity Act (15 U.S.C. 1691 et seq.) 
and the following regulations promul-
gated by USDA to implement and en-
force such laws: 7 CFR part 15. 

§ 4290.509 Employment of USDA or 
SBA officials. 

(a) Without the Secretary’s prior 
written approval, for a period of two 
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years after the date of your most re-
cent issuance of Leverage or after the 
receipt of any assistance as defined in 
paragraph (b) of this section, whichever 
is later, you are not permitted to em-
ploy, offer employment to, or retain for 
professional services, any person who: 

(1) Served as an officer, attorney, 
agent, or employee of SBA or USDA 
within one year before such date; and 

(2) In that capacity, occupied a posi-
tion or engaged in activities which, in 
SBA’s or the Secretary’s determina-
tion, involved discretion with respect 
to the issuing of Leverage or the grant-
ing of such assistance. 

(b) For purposes of this section, ‘‘as-
sistance’’ means financial, contractual, 
grant, managerial, or other aid, includ-
ing licensing, certifications, and other 
eligibility determinations made by 
USDA or SBA, and any express deci-
sion to compromise or defer possible 
litigation or other adverse action. 

[69 FR 32202, June 8, 2004, as amended at 76 
FR 80222, Dec. 23, 2011] 

MANAGEMENT AND COMPENSATION 

§ 4290.510 Approval of RBIC’s Invest-
ment Adviser/Manager. 

(a) General. You may employ an In-
vestment Adviser/Manager who will be 
subject to the supervision of your 
board of directors, managing mem-
ber(s), or general partner(s). If you 
have Leverage or plan to seek Lever-
age, you must obtain the Secretary’s 
prior written approval of the manage-
ment contract. Approval of an Invest-
ment Adviser/Manager for one RBIC 
does not indicate approval of that man-
ager for any other RBIC. 

(b) Management contract. The con-
tract must: 

(1) Specify the services the Invest-
ment Adviser/Manager will render to 
you and to your Portfolio Concerns; 
and 

(2) Indicate the basis for computing 
Management Expenses. 

(c) Material change to approved man-
agement contract. Any proposed mate-
rial change must be approved by both 
you and the Secretary in advance. If 
you are uncertain whether the change 
is material, submit the proposed revi-
sion to the Secretary. 

§ 4290.520 Management Expenses of a 
RBIC. 

The Secretary must approve your ini-
tial Management Expenses and any in-
creases in your Management Expenses. 

(a) Definition of Management Expenses. 
Management Expenses include: 

(1) Salaries; 
(2) Office expenses; 
(3) Travel; 
(4) Business development, including 

finders’ fees; 
(5) Office and equipment rental; 
(6) Bookkeeping; and 
(7) Expenses related to developing, 

investigating and monitoring invest-
ments. 

(b) Management Expenses do not in-
clude services provided by specialized 
outside consultants, outside lawyers 
and independent public accountants, if 
they perform services not generally 
performed by a venture capital com-
pany. 

CASH MANAGEMENT BY A RBIC 

§ 4290.530 Restrictions on investments 
of idle funds by RBICs. 

(a) Permitted investments of idle funds. 
Funds not invested in Portfolio Con-
cerns must be maintained in: 

(1) Direct obligations of, or obliga-
tions guaranteed as to principal and in-
terest by, the United States, which ma-
ture within 15 months from the date of 
the investment; or 

(2) Repurchase agreements with fed-
erally insured institutions, with a ma-
turity of seven days or less. The securi-
ties underlying the repurchase agree-
ments must be direct obligations of, or 
obligations guaranteed as to principal 
and interest by, the United States. The 
securities must be maintained in a cus-
todial account at a federally insured 
institution; or 

(3) Certificates of deposit with a ma-
turity of one year or less, issued by a 
federally insured institution; or 

(4) A deposit account in a federally 
insured institution, subject to a with-
drawal restriction of one year or less; 
or 

(5) A checking account in a federally 
insured institution; or 

(6) A reasonable petty cash fund. 
(b) Deposit of funds in excess of the in-

sured amount—(1) General rule. You are 
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permitted to deposit in a federally in-
sured institution funds in excess of the 
institution’s insured amount, but only 
if the institution is ‘‘well capitalized’’ 
in accordance with the definition set 
forth in regulations of the Federal De-
posit Insurance Corporation (12 CFR 
325.103). 

(2) Exception. You may make a tem-
porary deposit (not to exceed 30 days) 
in excess of the insured amount, in a 
transfer account established to facili-
tate the receipt and disbursement of 
funds or to hold funds necessary to 
honor Commitments issued. 

(c) Deposit of funds in Associate institu-
tion. A deposit in, or a repurchase 
agreement with, a federally insured in-
stitution that is your Associate is not 
considered a Financing of such Asso-
ciate under § 4290.730, provided the 
terms of such deposit or repurchase 
agreement are no less favorable than 
those available to the general public. 

SECURED BORROWING BY RBICS 

§ 4290.550 Prior approval of secured 
third-party debt of RBICs. 

(a) Definition. For the purposes of 
this section, ‘‘secured third-party 
debt’’ means any debt that is secured 
by any of your assets and not guaran-
teed by the Secretary, including se-
cured guarantees and other contingent 
obligations that you voluntarily as-
sume and secured lines of credit. 

(b) General rule. You must get the 
Secretary’s written approval before 
you incur any secured third-party debt 
or refinance any debt with secured 
third-party debt, including any renewal 
of a secured line of credit, increase in 
the maximum amount available under 
a secured line of credit, or expansion of 
the scope of a security interest or lien. 
For purposes of this paragraph (b), 
‘‘expansion of the scope of a security 
interest or lien’’ does not include the 
substitution of one asset or group of 
assets for another, provided the asset 
values (as reported on your most re-
cent annual SBA Form 468 or other 

USDA-approved form(s)) are com-
parable. 

(c) Conditions for approval. As a condi-
tion of granting its approval under this 
section, the Secretary may impose 
such restrictions or limitations as he 
or she deems appropriate, taking into 
account your historical performance, 
current financial position, proposed 
terms of the secured debt and amount 
of aggregate debt you will have out-
standing (including Leverage). The 
Secretary will not favorably consider 
any requests for approval which in-
clude a blanket lien on all your assets, 
or a security interest in your investor 
commitments in excess of 125 percent 
of the proposed borrowing. 

(d) Thirty-day approval. Unless the 
Secretary notifies you otherwise with-
in 30 days after he or she receives your 
request, you may consider your request 
automatically approved if: 

(1) You are in regulatory compliance; 
(2) The security interest in your as-

sets is limited to either those assets 
being acquired with the borrowed funds 
or an asset coverage ratio of no more 
than 2:1; and 

(3) Your request is for approval of a 
secured line of credit that would not 
cause your total outstanding bor-
rowings (not including Leverage) to ex-
ceed 50 percent of your Leverageable 
Capital. 

[69 FR 32202, June 8, 2004, as amended at 76 
FR 80223, Dec. 23, 2011] 

VOLUNTARY DECREASE IN REGULATORY 
CAPITAL 

§ 4290.585 Voluntary decrease in 
RBIC’s Regulatory Capital. 

You must obtain the Secretary’s 
prior written approval to reduce your 
Regulatory Capital by more than two 
percent in any fiscal year. At all times, 
you must retain sufficient Regulatory 
Capital to meet the minimum capital 
requirements in the Act and § 4290.210, 
and sufficient Leverageable Capital to 
avoid having excess Leverage in viola-
tion of section 384E(d) of the Act. 
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Subpart H—Recordkeeping, Re-
porting, and Examination Re-
quirements for RBICs 

RECORDKEEPING REQUIREMENTS FOR 
RBICS 

§ 4290.600 General requirement for 
RBIC to maintain and preserve 
records. 

(a) Maintaining your accounting 
records. You must establish and main-
tain your accounting records using 
SBA’s standard chart of accounts for 
SBICs, unless the Secretary approves 
otherwise. You may obtain this chart 
of accounts from SBA or at http:// 
www.sba.gov/sites/default/files/files/ 
invlchartsloflaccounts.pdf. 

(b) Location of records. You must keep 
the following records at your principal 
place of business or, in the case of 
paragraph (b)(3) of this section, at the 
branch office that is primarily respon-
sible for the transaction: 

(1) All your accounting and other fi-
nancial records; 

(2) All minutes of meetings of direc-
tors, stockholders, executive commit-
tees, partners, members, or other offi-
cials; and 

(3) All documents and supporting ma-
terials related to your business trans-
actions, except for any items held by a 
custodian under a written agreement 
between you and a Portfolio Concern or 
lender, or any securities held in a safe 
deposit box, or by a licensed securities 
broker in an amount not exceeding the 
broker’s per-account insurance cov-
erage. 

(c) Preservation of records. You must 
retain all the records that are the basis 
for your financial reports. Such records 
must be preserved for the periods speci-
fied in this paragraph (c) and must re-
main readily accessible for the first 
two years of the preservation period. 

(1) You must preserve for at least 15 
years or, in the case of a Partnership 
RBIC or LLC RBIC, at least two years 
beyond the date of liquidation: 

(i) All your accounting ledgers and 
journals, and any other records of as-
sets, asset valuations, liabilities, eq-
uity, income, and expenses; 

(ii) Your Articles, bylaws, minute 
books, and RBIC application; and 

(iii) All documents evidencing owner-
ship of the RBIC including ownership 
ledgers and ownership transfer reg-
isters. 

(2) You must preserve for at least six 
years all supporting documentation 
(such as vouchers, bank statements, or 
canceled checks) for the records listed 
in paragraph (b)(l) of this section. 

(3) After final disposition of any item 
in your Portfolio, you must preserve 
for at least six years: 

(i) Financing applications and Fi-
nancing instruments; 

(ii) All loan, participation, and es-
crow agreements; 

(iii) All certifications listed in 
§ 4290.610 of this part; 

(iv) Any capital stock certificates 
and warrants of the Portfolio Concern 
that you did not surrender or exercise; 
and 

(v) All other documents and sup-
porting material relating to the Port-
folio Concern, including correspond-
ence. 

(4) You may substitute a microfilm 
or computer-scanned or generated copy 
for the original of any record covered 
by this paragraph (c). 

(d) Additional requirement. You must 
comply with the recordkeeping and 
record retention requirements set forth 
in 2 CFR part 200, as adopted by USDA 
in 2 CFR part 400. 

[69 FR 32202, June 8, 2004, as amended at 76 
FR 80223, Dec. 23, 2011; 79 FR 76018, Dec. 19, 
2014] 

§ 4290.610 Required certifications for 
Loans and Investments. 

For each of your Loans and Invest-
ments, you must have the documents 
listed in this section. You must keep 
these documents in your files and 
make them available to the Secretary 
upon request. 

(a) For each Financing made to a 
Rural Business Concern or Smaller En-
terprise, a certification by the Port-
folio Concern stating the basis for its 
qualification as a Rural Business Con-
cern or Smaller Enterprise. 

(b) For each Financing made to a 
Small Business Concern, Size Status 
Declaration (SBA Form 480 or other 
USDA-approved form(s)), executed both 
by you and by the Portfolio Concern 
certifying that the concern is a Small 
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Business Concern. For securities pur-
chased from an underwriter in a public 
offering, you may substitute a pro-
spectus showing that the concern is a 
Small Business Concern. 

(c) A certification by the Portfolio 
Concern that it will not discriminate 
in violation of Title VI of the Civil 
Rights Act of 1964, the Age Discrimina-
tion Act of 1975, and Title V of the 
Equal Credit Opportunity Act. 

(d) A certification by the Portfolio 
Concern of the intended use of the pro-
ceeds. For securities purchased from an 
underwriter in a public offering, you 
may substitute a prospectus indicating 
the intended use of proceeds. 

[69 FR 32202, June 8, 2004, as amended at 76 
FR 80223, Dec. 23, 2011] 

§ 4290.620 Requirements to obtain in-
formation from Portfolio Concerns. 

All the information required by this 
section is subject to the requirements 
of § 4290.600 and must be in English. 

(a) Information for initial Financing de-
cision. Before extending any Financing, 
you must require the Enterprise to 
submit such financial statements, 
plans of operation (including intended 
use of financing proceeds), cash flow 
analyses, projections, and such eco-
nomic development information about 
the Enterprise, as are necessary to sup-
port your investment decision. The in-
formation submitted must be con-
sistent with the size and type of the 
Enterprise and the amount of the pro-
posed Financing. 

(b) Updated financial and economic de-
velopment information. (1) The terms of 
each Financing must require the Port-
folio Concern to provide, at least annu-
ally, sufficient financial and economic 
development information to enable you 
to perform the following required pro-
cedures: 

(i) Evaluate the financial condition 
of the Portfolio Concern for the pur-
pose of valuing your investment; 

(ii) Determine the continued eligi-
bility of the Portfolio Concern; 

(iii) Verify the use of Financing pro-
ceeds; 

(iv) Evaluate the economic develop-
ment impact of the Financing; and 

(v) In the case of any Portfolio Con-
cern that is not a Rural Business Con-

cern, the number and percentage of its 
employees residing in Rural Areas. 

(2) The president, chief executive of-
ficer, treasurer, chief financial officer, 
general partner, or proprietor of the 
Portfolio Concern must certify the in-
formation submitted to you. 

(3) For financial and valuation pur-
poses, you may accept a complete copy 
of the Federal income tax return filed 
by the Portfolio Concern (or its propri-
etor) in lieu of financial statements, 
but only if appropriate for the size and 
type of the Enterprise involved. 

(4) The requirements in this para-
graph (b) do not apply when you ac-
quire securities from an underwriter in 
a public offering (see § 4290.825). In that 
case, you must keep copies of all re-
ports furnished by the Portfolio Con-
cern to the holders of its securities. 

(c) Information required for examina-
tion purposes. You must obtain any in-
formation requested by the Secretary’s 
examiners for the purpose of verifying 
the certifications made by a Portfolio 
Concern under § 4290.610. In this regard, 
your Financing documents must con-
tain provisions requiring the Portfolio 
Concern to give you and/or the Sec-
retary’s examiners access to its books 
and records for such purpose. 

REPORTING REQUIREMENTS FOR RBICS 

§ 4290.630 Requirement for RBICs to 
file financial statements and sup-
plementary information with the 
Secretary. 

(a) Annual filing. For each fiscal year, 
you must submit financial statements 
and supplementary information pre-
pared on SBA Form 468 or other USDA- 
approved form(s). You must file SBA 
Form 468 (or other USDA-approved 
form(s)) on or before the last day of the 
third month following the end of your 
fiscal year, except for the information 
required under paragraphs (e) and (f) of 
this section, which must be filed on or 
before the last day of the fifth month 
following the end of your fiscal year. 

(1) Audit of annual filing form. An 
independent public accountant accept-
able to the Secretary must audit the 
annual form submitted under para-
graph (a) of this section. 

(2) Insurance requirement for public ac-
countant. Unless the Secretary ap-
proves otherwise, your independent 
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public accountant must carry at least 
$1,000,000 of Errors and Omissions in-
surance, or be self-insured and have a 
net worth of at least $1,000,000. 

(b) Interim filings. When requested by 
the Secretary, you must file interim 
reports on SBA Form 468 or other 
USDA-approved form(s). The Secretary 
may require you to file the entire form 
or only certain statements and sched-
ules. You must file such reports on or 
before the last day of the month fol-
lowing the end of the reporting period. 
When you submit a request for a draw 
under a Leverage commitment, you 
must also comply with any applicable 
filing requirements set forth in 
§ 4290.1220. 

(c) Standards for preparation. You 
must prepare SBA Form 468 or other 
USDA-approved form(s) in accordance 
with SBA’s Accounting Standards and 
Financial Reporting Requirements for 
SBICs, which you may obtain from 
SBA or at http://www.sba.gov/content/ac-
counting-standards-sbics. 

(d) Where to file. Unless otherwise 
identified in a notice published in the 
FEDERAL REGISTER, submit all filings 
of forms under this section to the In-
vestment Division of SBA. 

(e) Reporting of economic development 
impact information for each Financing. 
Your annual filing of SBA Form 468 or 
other USDA-approved form(s) must in-
clude an assessment of the economic 
development impact of each Financing. 
This assessment must specify the 
fulltime equivalent jobs created, the 
impact of the Financing on the reve-
nues and profits of the business and on 
taxes paid by the business and its em-
ployees, and a listing of the number 
and percentage of employees who re-
side in Rural Areas. 

(f) Reporting of economic development 
information for certain Financings. For 
each Rural Business Concern Invest-
ment and each Smaller Enterprise In-
vestment, your SBA Form 468 or other 
USDA-approved form(s) must include 
an assessment of each such Financing 
with respect to: 

(1) The economic development bene-
fits achieved as a result of the Financ-
ing; 

(2) How and to what extent such ben-
efits fulfilled the goals of your com-

prehensive business plan and Participa-
tion Agreement; and 

(3) Whether you consider the Financ-
ing or the results of the Financing to 
have fulfilled the objectives of the 
RBIC program. 

[69 FR 32202, June 8, 2004, as amended at 76 
FR 80223, Dec. 23, 2011] 

§ 4290.640 Requirement to file port-
folio financing reports with the Sec-
retary. 

For each Financing you make (ex-
cluding guarantees), you must submit 
a Portfolio Financing Report on SBA 
Form 1031 or other USDA-approved 
form(s) within 30 days of the closing 
date. 

[76 FR 80223, Dec. 23, 2011] 

§ 4290.650 Requirement to report port-
folio valuations to the Secretary 

You must determine the value of 
your Loans and Investments in accord-
ance with § 4290.503. You must report 
such valuations to the Secretary with-
in 90 days of the end of the fiscal year 
in the case of annual valuations, and 
within 30 days following the close of 
other reporting periods. You must re-
port material adverse changes in valu-
ations at least quarterly, within 30 
days following the close of the quarter. 

§ 4290.660 Other items required to be 
filed by RBIC with the Secretary. 

(a) Reports to owners. You must give 
the Secretary a copy of any report you 
furnish to your investors, including 
any prospectus, letter, or other publi-
cation concerning your financial oper-
ations or those of any Portfolio Con-
cern. 

(b) Documents filed with SEC. You 
must give the Secretary a copy of any 
report, application or document you 
file with the Securities and Exchange 
Commission. 

(c) Litigation reports. When you be-
come a party to litigation or other pro-
ceedings, you must give the Secretary 
a report within 30 days that describes 
the proceedings and identifies the 
other parties involved and your rela-
tionship to them. 

(1) The proceedings covered by this 
paragraph (c) include any action by 
you, or by your security holder(s) in a 
personal or derivative capacity, 
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against an officer, director, Investment 
Adviser/Manager or other Associate of 
yours for alleged breach of official 
duty. 

(2) The Secretary may require you to 
submit copies of the pleadings and 
other documents he or she may specify. 

(3) Where proceedings have been ter-
minated by settlement or final judg-
ment, you must promptly advise the 
Secretary of the terms. 

(4) This paragraph (c) does not apply 
to collection actions or proceedings to 
enforce your ordinary creditors’ rights. 

(d) Notification of criminal charges. If 
any officer, director, general partner, 
or managing member of the RBIC, or 
any other person who was required by 
the Secretary to complete a personal 
history statement, is charged with or 
convicted of any criminal offense other 
than a misdemeanor involving a minor 
motor vehicle violation, you must re-
port the incident to the Secretary 
within 5 calendar days. Such report 
must fully describe the facts that per-
tain to the incident. 

(e) Reports concerning Operational As-
sistance grant funds. You must comply 
with all reporting requirements set 
forth in 2 CFR part 200, subpart D, as 
codified in 2 CFR 400.1 and any grant 
award document executed between you 
and the Secretary. 

(f) Other reports. You must file any 
other reports the Secretary may re-
quire in writing. 

[69 FR 32202, June 8, 2004, as amended at 79 
FR 76019, Dec. 19, 2014] 

§ 4290.680 Reporting changes in RBIC 
not subject to prior approval. 

(a) Changes to be reported for post-ap-
proval. This section applies to any 
changes in your Articles, ownership, 
capitalization, management, operating 
area, or investment policies that do 
not require the Secretary’s prior ap-
proval. You must report such changes 
to the Secretary within 30 days after 
the change, for post approval. 

(b) Approval by the Secretary. You 
may consider any change submitted 
under this § 4290.680 to be approved un-
less the Secretary notifies you to the 
contrary within 90 days after receiving 
it. Approval is contingent upon your 
full disclosure of all relevant facts and 

is subject to any conditions the Sec-
retary may prescribe. 

EXAMINATIONS OF RBICS BY THE SEC-
RETARY FOR REGULATORY COMPLI-
ANCE 

§ 4290.690 Examinations. 

All RBICs must submit to annual ex-
aminations by or at the direction of 
the Secretary for the purpose of evalu-
ating regulatory compliance. 

§ 4290.691 Responsibilities of RBIC 
during examination. 

You must make all books, records 
and other pertinent documents and ma-
terials available for the examination, 
including any information required by 
the examiner under § 4290.620(c). In ad-
dition, the agreement between you and 
the independent public accountant per-
forming your audit must provide that 
any information in the accountant’s 
working papers be made available to 
the examiners upon request. 

§ 4290.692 Examination fees. 

(a) General. The Secretary will assess 
fees for examinations in accordance 
with this § 4290.692. Unless the Sec-
retary determines otherwise on a case 
by case basis, he or she will not assess 
fees for special examinations to obtain 
specific information. 

(b) Base fee. A base fee of $9,200 + 0.015 
percent of your assets will be assessed, 
subject to adjustment in accordance 
with paragraph (c) of this section. 

(c) Adjustments to base fee. The base 
fee will be decreased based on the fol-
lowing criteria: 

(1) If you have no outstanding regu-
latory violations at the time of the 
commencement of the examination or 
the Secretary did not identify any vio-
lations as a result of the most recent 
prior examination, you will receive a 
15% discount on your base fee; and 

(2) If you were fully responsive to the 
letter of notification of examination 
(that is, you provided all requested 
documents and information within the 
time period stipulated in the notifica-
tion letter in a complete and accurate 
manner, and you prepared and had 
available all information requested by 
the examiner for on-site review), you 
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will receive a 10% discount on your 
base fee. 

(d) Examination delay fee. If, in the 
sole discretion of the Secretary, the 
time required to complete your exam-
ination is delayed due to your lack of 
cooperation or the condition of your 
records, the Secretary may assess an 
additional examination fee of up to $500 
per day. 

[69 FR 32202, June 8, 2004, as amended at 76 
FR 80224, Dec. 23, 2011] 

Subpart I—Financing of Enterprises 
by RBICs 

DETERMINING ELIGIBILITY OF AN 
ENTERPRISE FOR RBIC FINANCING 

§ 4290.700 Requirements concerning 
types of Enterprises to receive Fi-
nancing. 

(a) Rural Business Concern Invest-
ments. At the close of each of your fis-
cal years— 

(1) At least 75 percent of your Port-
folio Concerns must have received a 
Rural Business Concern Investment; 
and 

(2) For all Financings you have ex-
tended, you must have invested at 
least 75 percent (in total dollars) in 
Rural Business Concern Investments. 

(b) Smaller Enterprise Investments. At 
the close of each of your fiscal years— 

(1) More than 50 percent of your Port-
folio Concerns must be Smaller Enter-
prises that, at the time of the initial 
Financing to such Enterprise, meet ei-
ther the net worth/net income test or 
the size standard set forth in the 
‘‘Smaller Enterprise’’ definition in 
§ 4290.50 of this part; and 

(2) For all Financings that you have 
extended, you must have invested more 
than 50 percent (in total dollars) in 
Financings in the form of Equity Cap-
ital in such Enterprises. 

(c) Small Business Concern Investments. 
At the close of each of your fiscal 
years— 

(1) At least 50 percent of the Port-
folio Concerns referenced in paragraph 
(b)(1) of this section must be Small 
Business Concerns; and 

(2) For all Financings referenced in 
paragraph (b)(2) of this section, you 
must have invested at least 50 percent 

(in total dollars) in Small Business 
Concerns. 

(d) Urban Area Investments. At the 
close of each of your fiscal years— 

(1) No more than 10 percent of your 
Portfolio Concerns must have received 
Urban Area Investments; and 

(2) For all Financings you have ex-
tended, you must not have invested 
more than 10 percent (in total dollars) 
in Urban Area Investments. 

(e) Non-compliance with this section. If 
you have not met the percentages re-
quired in paragraphs (a), (b), (c), or (d) 
of this section at the end of any fiscal 
year, then you must be in compliance 
by the end of the following fiscal year. 
However, you will not be eligible for 
additional Leverage until such time as 
you meet the required percentages (see 
§ 4290.1120). 

§ 4290.720 Enterprises that may be in-
eligible for Financing. 

(a) Re-lenders or re-investors. You are 
not permitted to finance any Enter-
prise that is a re-lender or re-investor. 
The primary business activity of re- 
lenders or re-investors involves, di-
rectly or indirectly, providing funds to 
others, purchasing debt obligations, 
factoring, or long-term leasing of 
equipment with no provision for main-
tenance or repair. 

(b) Passive Enterprises. You are not 
permitted to finance a passive Enter-
prise. 

(1) Definition. An Enterprise is pas-
sive if: 

(i) It is not engaged in a regular and 
continuous business operation (for pur-
poses of this paragraph (b), the mere 
receipt of payments such as dividends, 
rents, lease payments, or royalties is 
not considered a regular and contin-
uous business operation); or 

(ii) Its employees are not carrying on 
the majority of day to day operations, 
and the Enterprise does not provide ef-
fective control and supervision, on a 
day to day basis, over persons em-
ployed under contract; or 

(iii) It passes through substantially 
all of the proceeds of the Financing to 
another entity. 

(2) Exception for pass-through of pro-
ceeds to subsidiary. With the prior writ-
ten approval of the Secretary, you may 
finance a passive Enterprise if it passes 
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substantially all of the proceeds 
through to one or more subsidiary 
companies, each of which is an eligible 
Enterprise that is not passive. For the 
purpose of this paragraph (b)(2), ‘‘sub-
sidiary company’’ means a company in 
which at least 50 percent of the out-
standing voting securities are owned 
by the Financed passive Enterprise. 

(3) Exception for certain Partnership 
RBICs or LLC RBICs. With the prior 
written approval of the Secretary, if 
you are a Partnership RBIC or LLC 
RBIC, you may form one or more whol-
ly owned corporations in accordance 
with this paragraph (b)(3). The sole 
purpose of such corporation(s) must be 
to provide Financing to one or more el-
igible, unincorporated Enterprise. You 
may form such corporation(s) only if a 
direct Financing to such Enterprise 
would cause any of your investors to 
incur unrelated business taxable in-
come under section 511 of the Internal 
Revenue Code of 1986, as amended (26 
U.S.C. 511). Your investment of funds 
in such corporation(s) will not con-
stitute a violation of § 4290.730(a). 

(c) Real Estate Enterprises. (1) You are 
not permitted to finance: 

(i) Any Enterprise classified under 
sector 233 (Building, Developing, and 
General Contracting) of the NAICS 
Manual, or 

(ii) Any Enterprise listed under sec-
tor 531 (Real Estate) unless at least 80 
percent of its revenue is derived from 
non-Affiliate sources. 

(2) You are not permitted to finance 
an Enterprise, regardless of NAICS 
classification, if the Financing is to be 
used to acquire or refinance real prop-
erty, unless the Enterprise: 

(i) Is acquiring an existing property 
and will use at least 51 percent of the 
usable square footage for an eligible 
business or commercial purpose; or 

(ii) Is constructing or renovating a 
building and will use at least 67 percent 
of the usable square footage for an eli-
gible business or commercial purpose; 
or 

(iii) Occupies the subject property 
and uses at least 67 percent of the usa-
ble square footage for an eligible busi-
ness or commercial purpose. 

(d) Project Financing. You are not per-
mitted to finance an Enterprise if: 

(1) The assets of the Enterprise are to 
be reduced or consumed, generally 
without replacement, as the life of the 
Enterprise progresses, and the nature 
of the Enterprise requires that a 
stream of cash payments be made to 
the Enterprise’s financing sources, on a 
basis associated with the continuing 
sale of assets. Examples include real 
estate development projects and oil 
and gas wells; or 

(2) The primary purpose of the Fi-
nancing is to fund production of a sin-
gle item or defined limited number of 
items, generally over a defined produc-
tion period, and such production will 
constitute the majority of the activi-
ties of the Enterprise. Examples in-
clude motion pictures. 

(e) Farm land purchases. You are not 
permitted to finance the acquisition of 
farmland. Farmland means land which 
is or is intended to be used for agricul-
tural or forestry purposes such as the 
production of food, fiber, or wood, or is 
so taxed or zoned. 

(f) Public interest. You are not per-
mitted to finance any business if the 
proceeds are to be used for purposes 
contrary to the public interest, includ-
ing but not limited to or activities 
which are in violation of law, or incon-
sistent with free competitive enter-
prise. 

(g) Foreign investment—(1) General 
rule. You are not permitted to finance 
an Enterprise if: 

(i) The funds will be used substan-
tially for a foreign operation; or 

(ii) At the time of the Financing or 
within one year thereafter, more than 
49 percent of the employees or tangible 
assets of the Enterprise are located 
outside the United States (unless you 
can show, to the Secretary’s satisfac-
tion, that the Financing was used for a 
specific domestic purpose). 

(2) Exception. This paragraph (g) does 
not prohibit a Financing used to ac-
quire foreign materials and equipment 
or foreign property rights for use or 
sale in the United States. 

(h) Financing RBICs, SBICs, or New 
Markets Venture Capital Companies 
(NMVC Companies). (1) You are not per-
mitted to provide funds, directly or in-
directly, that will be used: 
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(i) To purchase stock in or otherwise 
provide capital to a RBIC, SBIC or 
NMVC Company; or 

(ii) To repay an indebtedness in-
curred for the purpose of investing in a 
RBIC, SBIC, or NMVC Company. 

(2) ‘‘NMVC Company’’ is defined in 13 
CFR 108.50. 

(i) Entities ineligible for Farm Credit 
System Assistance. If one or more Farm 
Credit System Institutions or their Af-
filiates owns more than 25 percent of 
the ownership interests of a Rural 
Business Investment Company, either 
alone or in conjunction with other 
Farm Credit System Institutions (or 
affiliates), the Rural Business Invest-
ment Company may not provide Fi-
nancing to any entity that is not oth-
erwise eligible to receive Financing 
from a Farm Credit System Institution 
under the Farm Credit Act of 1971 (12 
U.S.C. 2001 et seq.). 

(j) Gaming establishments. You are not 
permitted to Finance an Enterprise 
that derives, or is expected to derive, 
more than one-third of its gross annual 
revenue from legal gaming activities. 

(k) Change of ownership of an Enter-
prise. You are not permitted to Finance 
a change of ownership of an Enterprise 
unless otherwise approved by the Sec-
retary. 

[69 FR 32202, June 8, 2004, as amended at 76 
FR 80224, Dec. 23, 2011] 

§ 4290.730 Financings which constitute 
conflicts of interest. 

(a) General rule. You must not self- 
deal to the prejudice of an Enterprise, 
the RBIC, its shareholders, partners or, 
members, or the Secretary. Unless you 
obtain a prior written exemption from 
the Secretary for special instances in 
which a Financing may further the 
purposes of the Act despite presenting 
a conflict of interest, you must not di-
rectly or indirectly: 

(1) Provide Financing to any of your 
Associates, except for an Enterprise 
that satisfies all of the following condi-
tions: 

(i) Your Associate relationship with 
the Enterprise is described by para-
graph (8) or (9) of the definition of Asso-
ciate in § 4290.50, 

(ii) No Person triggering the Asso-
ciate relationship identified in para-
graph (a)(1)(i) of the definition of Asso-

ciate in § 4290.50 is a Close Relative or 
Secondary Relative of any Person de-
scribed in paragraphs (1), (2), (4), or (5) 
of the definition of Associate in § 4290.50, 
and 

(iii) No single Associate of yours has 
either a voting interest or an economic 
interest in the Enterprise exceeding 20 
percent, and no two or more of your 
Associates have either a voting inter-
est or an economic interest exceeding 
33 percent. Economic interests shall be 
computed on a fully diluted basis, and 
both voting and economic interests 
shall exclude any interest owned 
through the RBIC. 

(2) Provide Financing to an Associate 
of another RBIC if one of your Associ-
ates has received or will receive any di-
rect or indirect Financing or a Com-
mitment from that RBIC or any other 
RBIC (including Financing or Commit-
ments received under any under-
standing, agreement, or cross dealing, 
reciprocal or circular arrangement). 

(3) Borrow money from: 
(i) An Enterprise Financed by you; 
(ii) An officer, director, or owner of 

at least a 10 percent equity interest in 
such Enterprise; or 

(iii) A Close Relative of any such offi-
cer, director, or equity owner. 

(4) Provide Financing to an Enter-
prise to discharge an obligation to your 
Associate or free other funds to pay 
such obligation. This paragraph (a)(4) 
does not apply if the obligation is to an 
Associate Lending Institution and is a 
line of credit or other obligation in-
curred in the normal course of busi-
ness. 

(b) Rules applicable to Associates. 
Without the Secretary’s prior written 
approval, your Associates must not, di-
rectly or indirectly: 

(1) Borrow money from any Person 
described in paragraph (a)(3) of this 
section. 

(2) Receive from an Enterprise any 
compensation or anything of value in 
connection with Assistance you pro-
vide (except as permitted under 
§ 4290.825(c)), or anything of value for 
procuring, attempting to procure, or 
influencing your action with respect to 
such Assistance. 
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(c) Applicability of other laws. You are 
also bound by Federal or State laws ap-
plicable to you that govern conflicts of 
interest and fiduciary obligations. 

(d) Financings with Associates—(1) 
Financings with Associates requiring 
prior approval. Without the Secretary’s 
prior written approval, you may not 
Finance any Enterprise in which your 
Associate has either a voting equity in-
terest or total equity interests (includ-
ing potential interests) of at least five 
percent, or effective control, except as 
otherwise permitted under paragraph 
(a)(1) of this section. 

(2) Other Financings with Associates. If 
you and an Associate provide Financ-
ing to the same Enterprise, either at 
the same time or at different times, 
you must be able to demonstrate to the 
Secretary’s satisfaction that the terms 
and conditions are (or were) fair and 
equitable to you, taking into account 
any differences in the timing of each 
party’s financing transactions. 

(3) Exceptions to paragraphs (d)(1) and 
(d)(2) of this section. A Financing that 
falls into one of the following cat-
egories is exempt from the prior ap-
proval requirement in paragraph (d)(1) 
of this section or is presumed to be fair 
and equitable to you for the purposes 
of paragraph (d)(2) of this section, as 
appropriate: 

(i) Your Associate is a Lending Insti-
tution that is providing financing 
under a credit facility in order to meet 
the operational needs of the Enterprise 
and the terms of such financing are 
usual and customary. 

(ii) Your Associate invests in the En-
terprise on the same terms and condi-
tions and at the same time as you. 

(iii) Both you and your Associate are 
RBICs. 

(e) Use of Associates to manage Port-
folio Concerns. To protect your invest-
ment, you may designate an Associate 
to serve as an officer, director, or other 
participant in the management of a 
Portfolio Concern. You must identify 
any such Associate in your records 
available for the Secretary’s review 
under § 4290.600. Without the Sec-
retary’s prior written approval, such 
Associate must not: 

(1) Have any other direct or indirect 
financial interest in the Portfolio Con-
cern that exceeds, or has the potential 

to exceed, the percentages of the Port-
folio Concern’s equity set forth in para-
graph (a)(1) of this section. 

(2) Receive any income or anything 
of value from the Portfolio Concern un-
less it is for your benefit, with the ex-
ception of director’s fees, expenses, and 
distributions based upon the Associ-
ate’s ownership interest in the Con-
cern. 

(f) 1940 and 1980 Act Companies: SEC 
exemptions. If you are a 1940 or 1980 Act 
Company and you receive an exemption 
from the Securities and Exchange 
Commission for a transaction described 
in this § 4290.730, you need not obtain 
the Secretary’s approval of the trans-
action. However, you must promptly 
notify the Secretary of the trans-
action. 

(g) Restriction on options obtained by 
RBIC’s management and employees. Your 
employees, officers, directors, man-
aging members or general partners, or 
the general partners or managing 
members of the Investment Adviser/ 
Manager that is providing services to 
you or to your general partner or man-
aging member, may obtain options in a 
Portfolio Concern only if: 

(1) They participate in the Financing 
on a pari passu basis with you; or 

(2) The Secretary gives prior written 
approval; or 

(3) The options received are com-
pensation for service as a member of 
the board of directors of the Portfolio 
Concern, and such compensation does 
not exceed that paid to other outside 
directors. In the absence of such direc-
tors, fees must be reasonable when 
compared with amounts paid to outside 
directors of similar companies. 

§ 4290.740 Portfolio diversification 
(‘‘overline’’ limitation). 

(a) Without the Secretary’s prior 
written approval, you may provide Fi-
nancing or a Commitment to an Enter-
prise only if the resulting amount of 
your aggregate outstanding Financings 
and Commitments to that Enterprise 
and its Affiliates does not exceed 10 
percent of the sum of: 

(1) Your Regulatory Capital as of the 
date of the Financing or Commitment; 
plus 

(2) Any permitted Distribution(s) you 
made during the five years preceding 
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the date of the Financing or Commit-
ment which reduced your Regulatory 
Capital; plus 

(3) The total amount of Leverage pro-
vided to the Rural Business Investment 
Company by the Secretary since it was 
licensed under § 4290.390. 

(b) For the purposes of paragraph (a) 
of this section, you must measure each 
outstanding Financing at its original 
cost plus any amount of the Financing 
that was previously written off. 

[69 FR 32202, June 8, 2004, as amended at 76 
FR 80224, Dec. 23, 2011] 

§ 4290.760 How a change in size or ac-
tivity of a Portfolio Concern affects 
the RBIC and the Portfolio Con-
cern. 

(a) Effect on RBIC of a change in size 
of a Portfolio Concern. If a Portfolio 
Concern was a Smaller Enterprise or 
Small Business Concern at the time of 
the initial Financing but no longer 
qualifies as such under the size stand-
ard applicable to such entity, you may 
keep your investment in the Portfolio 
Concern and: 

(1) Subject to the overline limita-
tions of § 4290.740, you may provide ad-
ditional Financing to the Portfolio 
Concern up to the time it makes a pub-
lic offering of its securities. 

(2) Even after the Portfolio Concern 
makes a public offering, you may exer-
cise any stock options, warrants, or 
other rights to purchase Equity Securi-
ties which you acquired before the pub-
lic offering, or fund Commitments you 
made before the public offering. 

(b) Effect of a change in business activ-
ity occurring within one year of RBIC’s 
initial Financing—(1) Retention of Fi-
nancing. Unless you receive the Sec-
retary’s written approval, you may not 
keep your Financing in a Portfolio 
Concern which becomes ineligible for 
financing by a RBIC by reason of a 
change in its business or commercial 
activity or for any other reason within 
one year of your initial Financing in 
the Portfolio Concern. 

(2) Request for approval to retain Fi-
nancing. If you request that the Sec-
retary approve the retention of your 
investment, your request must include 
sufficient evidence to demonstrate that 
the change in business or commercial 
activity was caused by an unforeseen 

change in circumstances and was not 
contemplated at the time the Financ-
ing was made. 

(3) Additional Financing. If the Sec-
retary approves your request to retain 
a Financing under paragraph (b)(2) of 
this section, you may provide addi-
tional Financing to the Portfolio Con-
cern to the extent necessary to protect 
against the loss of the amount of your 
original investment, subject to the 
overline limitations of § 4290.740. 

(c) Effect of a change in business activ-
ity occurring more than one year after the 
initial Financing. If a Portfolio Concern 
becomes ineligible because of a change 
in business activity more than one 
year after your initial Financing you 
may: 

(1) Retain your investment; and 
(2) Provide additional Financing to 

the Portfolio Concern to the extent 
necessary to protect against the loss of 
the amount of your original invest-
ment, subject to the overline limita-
tions of § 4290.740. 

STRUCTURING RBIC FINANCING OF ELIGI-
BLE ENTERPRISES—TYPES OF 
FINANCINGS 

§ 4290.800 Financings in the form of 
Equity Securities. 

You may purchase the Equity Securi-
ties of an Enterprise. You may not, in-
advertently or otherwise: 

(a) Become a general partner in any 
unincorporated business; or 

(b) Become jointly or severally liable 
for any obligations of an unincor-
porated business. 

§ 4290.810 Financings in the form of 
Loans. 

You are permitted to make Loans to 
an Enterprise only if: 

(a) The maturity or term of the Loan 
is five years or less; and 

(b) You determine that making the 
Loan is necessary to preserve an exist-
ing Financing (other than a Loan) in 
that same Enterprise. 

§ 4290.815 Financings in the form of 
Debt Securities. 

(a) General rule. You may purchase 
Debt Securities from an Enterprise. 

(b) Restriction of options obtained by 
RBIC’s management and employees. Your 
employees, officers, directors, general 
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partners, or managing members, or the 
general partners or managing members 
of your Investment Advisor/Manager, 
may obtain options in a Portfolio Con-
cern only if: 

(1) They participate in the Financing 
on a pari passu basis with you; or 

(2) The Secretary gives its prior writ-
ten approval; or 

(3) The options received are com-
pensation for services as a member of 
the board of directors of the Enter-
prise, and such compensation does not 
exceed that paid to other outside direc-
tors. In the absence of such directors, 
fees must be reasonable when compared 
with amounts paid to outside directors 
of similar Enterprises. 

[69 FR 32202, June 8, 2004, as amended at 76 
FR 80224, Dec. 23, 2011] 

§ 4290.820 Financings in the form of 
guarantees. 

(a) General rule. At the request of an 
Enterprise or where necessary to pro-
tect your existing Financing in a Port-
folio Concern, you may guarantee the 
monetary obligation of an Enterprise 
to any non-Associate creditor. 

(b) Exception. You may not issue a 
guaranty if: 

(1) You would become subject to 
State regulation as an insurance, guar-
anty or surety business; or 

(2) The amount of the guaranty plus 
any direct Financings to the Enter-
prise exceed the overline limitations of 
§ 4290.740, except that a pledge of the 
Equity Securities of the issuer or a 
subordination of your lien or creditor 
position does not count toward your 
overline. 

(c) Pledge of RBIC’s assets as guaranty. 
For purposes of this section, a guar-
anty with recourse only to specific 
asset(s) you have pledged is equal to 
the fair market value of such asset(s) 
or the amount of the debt guaranteed, 
whichever is less. 

§ 4290.825 Purchasing securities from 
an underwriter or other third 
party. 

(a) Securities purchased through or 
from an underwriter. You may purchase 
the securities of an Enterprise through 
or from an underwriter if: 

(1) You purchase such securities 
within 90 days of the date the public of-
fering is first made; 

(2) Your purchase price is no more 
than the original public offering price; 
and 

(3) The amount paid by you for the 
securities (less ordinary and reasonable 
underwriting charges and commissions) 
has been, or will be, paid to the issuer, 
and the underwriter certifies in writing 
that this requirement has been met. 

(b) Recordkeeping requirements. You 
must keep records available for the 
Secretary’s inspection which show the 
relevant details of the transaction, in-
cluding but not limited to, date, price, 
commissions, and the underwriter’s 
certifications required under para-
graphs (a)(3) and (c) of this section. 

(c) Underwriter’s requirements. The un-
derwriter must certify whether it is 
your Associate. You may pay reason-
able and customary commissions and 
expenses to an Associate underwriter 
for the portion of an offering that you 
purchase. 

(d) Securities purchased from another 
RBIC. You may purchase from, or ex-
change with, another RBIC, Portfolio 
securities (or any interest therein). 
Such purchase or exchange may only 
be made on a non-recourse basis. You 
may not have more than one-third of 
your total assets (valued at cost) in-
vested in such securities. If you have 
previously sold Portfolio securities (or 
any interest therein) on a recourse 
basis, you must include the amount for 
which you may be contingently liable 
in your overline computation. 

(e) Purchases of securities from other 
non-issuers. You may purchase securi-
ties of an Enterprise from a non-issuer 
not previously described in this 
§ 4290.825 if such acquisition is a reason-
ably necessary part of the overall 
sound Financing of the Enterprise. 

§ 4290.830 Minimum term of Financ-
ing. 

(a) General rule. The minimum term 
of each of your Financings is one year. 

(b) Restrictions on mandatory redemp-
tion of Equity Securities. If you have ac-
quired Equity Securities, options, or 
warrants on terms that include re-
demption by the Portfolio Concern, 
you must not require redemption by 
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the Portfolio Concern within the first 
year of your acquisition except as per-
mitted in § 4290.850. 

(c) Special rules for Loans and Debt Se-
curities—(1) Term. The minimum term 
for Loans and Debt Securities starts 
with the first disbursement of the Fi-
nancing. 

(2) Prepayment. You must permit vol-
untary prepayment of Loans and Debt 
Securities by the Portfolio Concern. 
You must obtain the Secretary’s prior 
written approval of any restrictions on 
the ability of the Portfolio Concern to 
prepay other than the imposition of a 
reasonable prepayment penalty under 
paragraph (c)(3) of this section. 

(3) Prepayment penalties. You may 
charge a reasonable prepayment pen-
alty which must be agreed upon at the 
time of the Financing. If the Secretary 
determines that a prepayment is un-
reasonable, you must refund the entire 
penalty to the Portfolio Concern. A 
prepayment penalty equal to five per-
cent of the outstanding balance during 
the first year of any Financing, declin-
ing by one percentage point per year 
through the fifth year, is considered 
the maximum reasonable amount. 

§ 4290.835 Exceptions to minimum 
term of Financing. 

You may make a Financing with a 
term of less than one year but only if 
such Financing is in contemplation of 
another Financing, with a term of one 
year or more, to the same Enterprise. 

§ 4290.840 Maximum term of Financ-
ing. 

The maximum term of any Debt Se-
curity must be no longer than 20 years. 

§ 4290.845 Maximum rate of amortiza-
tion on Loans and Debt Securities. 

The principal of any Loan, or the 
loan portion of any Debt Security, with 
a term of one year or less, cannot be 
amortized faster than straight line. If 
the term is greater than one year, the 
principal cannot be amortized faster 
than straight line for the first year. 

§ 4290.850 Restrictions on redemption 
of Equity Securities. 

(a) Restriction on redemption. A Port-
folio Concern cannot be required to re-
deem Equity Securities earlier than 

one year from the date of the first clos-
ing unless: 

(1) The Portfolio Concern makes a 
public offering, or has a change of man-
agement or control, or files for protec-
tion under the provisions of the Bank-
ruptcy Code, or materially breaches 
your Financing agreement; or 

(2) You make a follow-on Financing, 
in which case the new securities may 
be redeemed in less than one year, but 
no earlier than the redemption date as-
sociated with your earliest Financing 
of the Portfolio Concern. 

(b) Redemption price. The redemption 
price must be either: 

(1) A fixed amount that is no higher 
than the price you paid for the securi-
ties; or 

(2) An amount that cannot be fixed or 
determined before the time of the re-
demption. In this case, the redemption 
price must be based on: 

(i) A reasonable formula that reflects 
the performance of the Portfolio Con-
cern (such as one based on earnings or 
book value); or 

(ii) The fair market value of the 
Portfolio Concern at the time of re-
demption, as determined by a profes-
sional appraisal performed under an 
agreement acceptable to both parties. 

(c) Method. Any method for deter-
mining the redemption price must be 
agreed upon no later than the date of 
the first (or only) closing of the Fi-
nancing. 

§ 4290.860 Financing fees and expense 
reimbursements a RBIC may re-
ceive from an Enterprise. 

(a) General rule. You may collect Fi-
nancing fees and receive expense reim-
bursements from an Enterprise only as 
permitted under this § 4290.860. 

(b) Application fee. You may collect a 
nonrefundable application fee from an 
Enterprise to review its Financing ap-
plication. The application fee may be 
collected at the same time as the clos-
ing fee under paragraph (d) or (e) of 
this section, or earlier. The fee must 
be: 

(1) No more than one percent of the 
amount of Financing requested (or, if 
two or more RBICs participate in the 
Financing, their combined application 
fees are no more than one percent of 
the total Financing requested); and 
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(2) Agreed to in writing by the Fi-
nancing applicant. 

(c) The Secretary’s review of applica-
tion fees. For any fiscal year, if the 
number of application fees you collect 
is more than twice the number of 
Financings closed, the Secretary in its 
sole discretion may determine that you 
are engaged in activities not con-
templated by the Act, in violation of 
§ 4290.500. 

(d) Closing fee—Loans. You may 
charge a closing fee on a Loan if: 

(1) The fee is no more than two per-
cent of the Financing amount (or, if 
two or more RBICs participate in the 
Financing, their combined closing fees 
are no more than two percent of the 
total Financing amount); and 

(2) You charge the fee no earlier than 
the date of the first disbursement. 

(e) Closing fee—Debt or Equity 
Financings. You may charge a Closing 
Fee on a Debt Security or Equity Secu-
rity Financing if: 

(1) The fee is no more than four per-
cent of the Financing amount (or, if 
two or more RBICs participate in the 
Financing, their combined closing fees 
are no more than four percent of the 
total Financing amount); and 

(2) You charge the fee no earlier than 
the date of the first disbursement. 

(f) Limitation on dual fees. If another 
RBIC or an Associate of yours collects 
a transaction fee under § 4290.900(e) in 
connection with your Financing of an 
Enterprise, the sum of the transaction 
fee and your application and closing 
fees cannot exceed the maximum appli-
cation and closing fees permitted under 
this § 4290.860. 

(g) Expense reimbursements. You may 
charge an Enterprise for the reasonable 
out-of-pocket expenses, other than 
Management Expenses, that you incur 
to process its Financing application. If 
the Secretary determines that any of 
your reimbursed expenses are unrea-
sonable or are Management Expenses, 
the Secretary will require you to re-
fund them to the Enterprise. 

(h) Breakup fee. If an Enterprise ac-
cepts your Commitment and then fails 
to close the Financing because it has 
accepted funds from another source, 
you may charge a ‘‘breakup fee’’ equal 
to the closing fee that you would have 

been permitted to charge under para-
graph (d) or (e) of this section. 

§ 4290.880 Assets acquired in liquida-
tion of Portfolio securities. 

(a) General rule. You may acquire as-
sets in full or partial liquidation of a 
Portfolio Concern’s obligation to you 
under the conditions permitted by this 
§ 4290.880. The assets may be acquired 
from the Portfolio Concern, a guar-
antor of its obligation, or another 
party. 

(b) Timely disposition of assets. You 
must dispose of assets acquired in liq-
uidation of a Portfolio security within 
a reasonable period of time. 

(c) Permitted expenditures to preserve 
assets. (1) You may incur reasonably 
necessary expenditures to maintain 
and preserve assets acquired. 

(2) You may incur reasonably nec-
essary expenditures for improvements 
to render such assets saleable. 

(3) You may make payments of mort-
gage principal and interest (including 
amounts in arrears when you acquired 
the asset), pay taxes when due, and pay 
for necessary insurance coverage. 

(d) The Secretary approval of expendi-
tures. This paragraph (d) applies if you 
have outstanding Leverage or are ap-
plying for Leverage. Any application 
for the Secretary’s approval under this 
paragraph must specify all expenses es-
timated to be necessary pending dis-
posal of the assets. Without the Sec-
retary’s prior written approval: 

(1) Your total expenditures under 
paragraphs (c)(1) and (c)(2) of this sec-
tion plus your total Financing(s) to the 
Portfolio Concern must not exceed 
your overline limit under § 4290.740; and 

(2) Your total expenditures under 
paragraph (b) of this section plus your 
total Financing(s) to the Portfolio Con-
cern must not exceed 35 percent of your 
Regulatory Capital. 

LIMITATIONS ON DISPOSITION OF ASSETS 

§ 4290.885 Disposition of assets to 
RBIC’s Associates or to competitors 
of Portfolio Concerns. 

Except with the Secretary’s prior 
written approval, you are not per-
mitted to dispose of assets (including 
assets acquired in liquidation) to any 
Associate or to competitors of Port-
folio Concerns if you have outstanding 
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Leverage. As a prerequisite to such ap-
proval, you must demonstrate that the 
proposed terms of disposal are at least 
as favorable to you as the terms ob-
tainable elsewhere. 

§ 4290.900 Management fees for serv-
ices provided to an Enterprise by 
RBIC or its Associate. 

(a) General. This § 4290.900 applies to 
management services that you or your 
Associate provide to a Portfolio Con-
cern during the term of a Financing or 
prior to Financing. It does not apply to 
management services that you or your 
Associate provide to an Enterprise that 
you do not finance. 

(b) The Secretary’s approval. You must 
obtain the Secretary’s prior written 
approval of any management services 
fees and other fees described in this 
section that you or your Associate 
charge. 

(c) Permitted management fees. You or 
your Associate may provide manage-
ment services to a Portfolio Concern fi-
nanced by you if: 

(1) You or your Associate have en-
tered into a written contract with the 
Portfolio Concern; 

(2) The fees charged are for services 
actually performed; 

(3) Services are provided on an hourly 
fee, project fee, or other reasonable 
basis; 

(4) You can demonstrate to the Sec-
retary, upon request, that the rate does 
not exceed the prevailing rate charged 
for comparable services by other orga-
nizations in the geographic area of the 
Portfolio Concern; and 

(5) All of the management services 
fees paid to your Associate by a Port-
folio Concern for management services 
provided by the Associate are allocated 
back to you for your benefit. 

(d) Fees for service as a board member. 
You or your Associate may receive fees 
in the form of cash, warrants, or other 
payments, for services provided as 
members of the board of directors of a 
Portfolio Concern Financed by you. 
The fees must not exceed those paid to 
other outside board members. In the 
absence of such board members, fees 
must be reasonable when compared 
with amounts paid to outside directors 
of similar companies. At least 50 per-
cent of any board member services fees 

paid to your Associate by a Portfolio 
Concern for board member services 
provided by the Associate must be allo-
cated back to you for your benefit. 

(e) Approval required. You must ob-
tain the Secretary’s prior written ap-
proval of any management contract 
that does not satisfy paragraphs (c) or 
(d) of this section. 

(f) Transaction fees. (1) You or your 
Associate may charge reasonable 
transaction fees for work performed 
preparing an Enterprise for a public of-
fering, private offering, or sale of all or 
part of the business, and for assisting 
with the transaction. Compensation 
may be in the form of cash, notes, 
stock, and/or options. All of the trans-
action services fees paid to your Asso-
ciate by a Portfolio Concern for trans-
action services provided by the Asso-
ciate must be allocated back to you for 
your benefit. 

(2) Your Associate may charge mar-
ket rate investment banking fees to a 
Portfolio Concern on that portion of a 
Financing that you do not provide. 

(g) Recordkeeping Requirements. You 
must keep a record of hours spent and 
amounts charged to the Portfolio Con-
cern, including expenses charged. 

Subpart J—Financial Assistance 
for RBICs (Leverage) 

GENERAL INFORMATION ABOUT 
OBTAINING LEVERAGE 

§ 4290.1100 Type of Leverage and ap-
plication procedures. 

(a) Type of Leverage available. You 
may apply for Leverage from the Sec-
retary in the form of a guarantee of 
your Debentures. 

(b) Applying for Leverage. The Lever-
age application process has two parts. 
You must first apply for the Sec-
retary’s conditional commitment to re-
serve a specific amount of Leverage for 
your future use. You may then apply to 
draw down Leverage against the com-
mitment. See §§ 4290.1200 through 
4290.1240. 

(c) Where to send your application. 
Send all Leverage draw-down applica-
tions to Funding Control Officer, In-
vestment Division, U.S. Small Business 
Administration, 409 Third Street, SW., 
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Suite 6300, Mail Code 7050, Washington, 
DC 20416. 

§ 4290.1120 General eligibility require-
ments for Leverage. 

To be eligible for Leverage, you must 
be in compliance with the Act, the reg-
ulations in this part, and your Partici-
pation Agreement. 

§ 4290.1130 Leverage fees payable by 
RBIC. 

(a) Leverage fee. You must pay the 
Secretary a non-refundable leverage 
fee for each issuance of a Debenture. 
The fee is 3 percent of the face amount 
of the Debenture issued, and will be de-
ducted from the proceeds remitted to 
you. 

(b) Additional charge. You must pay 
the Secretary an additional annual 
charge of 1 percent of the outstanding 
amount of your Debenture. 

(c) Other Leverage fees. The Secretary 
may establish a fee structure for serv-
ices performed by the Central Registra-
tion Agent (CRA). The Secretary will 
not collect any fee for its guarantee of 
TCs. 

§ 4290.1140 RBIC’s acceptance of rem-
edies under § 4290.1810. 

If you issue Leverage, you automati-
cally agree to the terms and conditions 
in § 4290.1810 as it exists at the time of 
issuance. The effect of these terms and 
conditions is the same as if they were 
fully incorporated in the terms of your 
Leverage. 

MAXIMUM AMOUNT OF LEVERAGE FOR 
WHICH A RBIC IS ELIGIBLE 

§ 4290.1150 Maximum amount of Le-
verage for a RBIC. 

The face amount of a RBIC’s out-
standing Debentures may not exceed 
the lesser of 200 percent of its 
Leverageable Capital or $105,000,000. 

CONDITIONAL COMMITMENTS TO RESERVE 
LEVERAGE FOR A RBIC 

§ 4290.1200 Leverage commitment to a 
RBIC—application procedure, 
amount, and term. 

(a) General. Under the provisions in 
§§ 4290.1200 through 4290.1240, you may 
apply for the Secretary’s conditional 
commitment to reserve a specific 

amount of Leverage and type of Deben-
ture (standard or discounted) for your 
future use. You may then apply to 
draw down Leverage against the com-
mitment. 

(b) Applying for a Leverage commit-
ment. The Secretary will notify you 
when requests for Leverage commit-
ments are being accepted, and upon re-
ceipt of your request, will send you a 
complete application package. 

(c) Limitations on the amount of a Le-
verage commitment. The amount of a Le-
verage commitment must be a multiple 
of $5,000. The Secretary in his or her 
discretion may determine a minimum 
dollar amount for Leverage commit-
ments. Any such minimum amounts 
will be published in Notices in the FED-
ERAL REGISTER from time to time. 

(d) Term of Leverage commitment. Your 
Leverage commitment will automati-
cally lapse on the expiration date stat-
ed in the commitment letter issued to 
you by the Secretary. The Secretary’s 
Leverage commitment will be included 
in the Participation Agreement at the 
time of your licensing as a RBIC, under 
§ 4290.390. 

§ 4290.1220 Requirement for RBIC to 
file financial statements at the time 
of request for a draw. 

(a) If you submit a request for a draw 
against your Leverage commitment 
more than 90 days following your sub-
mission of an annual SBA Form 468 or 
a SBA Form 468 (Short Form) or other 
USDA-approved form(s), you must: 

(1) Give the Secretary a financial 
statement on Form 468 (Short Form) or 
other USDA-approved form(s), and 

(2) File a statement of no material 
adverse change in your financial condi-
tion since your last filing of SBA Form 
468 or other USDA-approved form(s). 

(b) You will not be eligible for a draw 
if you are not in compliance with this 
§ 4290.1220. 

[69 FR 32202, June 8, 2004, as amended at 76 
FR 80224, Dec. 23, 2011] 

§ 4290.1230 Draw-downs by RBIC 
under Leverage commitment. 

(a) RBIC’s authorization of the Sec-
retary to guarantee securities. By sub-
mitting a request for a draw against 
the Leverage commitment, you author-
ize the Secretary, or the Secretary’s 
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designated agent or trustee, to guar-
antee your Debenture and to sell it 
with the Secretary’s guarantee. 

(b) Limitations on amount of draw. The 
amount of a draw must be a multiple of 
$5,000. The Secretary, in his or her dis-
cretion, may determine a minimum 
dollar amount for draws against Lever-
age commitments. Any such minimum 
amounts will be published in Notices in 
the FEDERAL REGISTER from time to 
time. 

(c) Effect of regulatory violations on 
RBIC’s eligibility for draws—(1) General 
rule. You are eligible to make a draw 
against your Leverage commitment 
only if you are in compliance with all 
applicable provisions of the Act and 
this part (i.e., no unresolved statutory 
or regulatory violations) and your Par-
ticipation Agreement. 

(2) Exception to general rule. If you are 
not in compliance, you may still be eli-
gible for draws if: 

(i) The Secretary determines that 
your outstanding violations are of non- 
substantive provisions of the Act or 
this part or your Participation Agree-
ment and that you have not repeatedly 
violated any non-substantive provi-
sions; or 

(ii) You have agreed with the Sec-
retary in writing on a course of action 
to resolve your violations and such 
agreement does not prevent you from 
issuing Leverage. 

(d) Procedures for funding draws. You 
may request a draw at any time during 
the term of the commitment. With 
each request, submit the following doc-
umentation: 

(1) A statement certifying that there 
has been no material adverse change in 
your financial condition since your last 
filing of SBA Form 468 or other USDA- 
approved form(s) (see also § 4290.1220 for 
filing requirements). 

(2) If your request is submitted more 
than 30 days following the end of your 
fiscal year, but before you have sub-
mitted your annual filing of SBA Form 
468 or other USDA-approved form(s) in 
accordance with § 4290.630(a), a prelimi-
nary unaudited annual financial state-
ment on SBA Form 468 (Short Form) or 
other USDA-approved form(s). 

(3) A statement certifying that to the 
best of your knowledge and belief, you 
are in compliance with all provisions of 

the Act and this part (i.e., no unre-
solved regulatory or statutory viola-
tions) and your Participation Agree-
ment, or a statement listing any spe-
cific violations you are aware of. Ei-
ther statement must be executed by 
one of the following: 

(i) An officer of the RBIC; 
(ii) An officer of a corporate general 

partner or managing member of the 
RBIC; 

(iii) An individual who is authorized 
to act as or for a general partner of the 
RBIC; or 

(iv) An individual who is authorized 
to act as or for a managing member of 
the RBIC. 

(4) A statement that the proceeds are 
needed to fund one or more particular 
Enterprises or to provide liquidity for 
your operations. If required by the Sec-
retary, the statement must include the 
name and address of each Enterprise, 
and the amount and anticipated clos-
ing date of each proposed Financing. 

(e) Reporting requirements after draw-
ing funds. (1) Within 30 calendar days 
after the actual closing date of each Fi-
nancing funded with the proceeds of 
your draw, you must file an SBA Form 
1031 or other USDA-approved form(s) 
confirming the closing of the trans-
action. 

(2) If the Secretary required you to 
provide information concerning a spe-
cific planned Financing under para-
graph (d)(4) of this section, and such 
Financing has not closed within 60 cal-
endar days after the anticipated clos-
ing date, you must provide a written 
explanation of the failure to close. 

(3) If you do not comply with this 
paragraph (e), you will not be eligible 
for additional draws. The Secretary 
may also determine that you are not in 
compliance with the terms of your Le-
verage under § 4290.1810. 

[69 FR 32202, June 8, 2004, as amended at 76 
FR 80224, Dec. 23, 2011] 

§ 4290.1240 Funding of RBIC’s draw re-
quest through sale to third-party. 

(a) RBIC’s authorization of the Sec-
retary to arrange sale of Debentures to 
third-party. By submitting a request for 
a draw of Debenture Leverage, you au-
thorize the Secretary, or any agent or 
trustee the Secretary designates, to 
enter into any agreements (and to bind 
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you to such agreements) necessary to 
accomplish: 

(1) The sale of your Debenture to a 
third-party at a price approved by the 
Secretary; and 

(2) The purchase of your Debenture 
from the third-party and the pooling of 
your Debenture with other Debentures 
with the same maturity date. 

(b) Sale of Debentures to a third-party. 
If the Secretary arranges for the sale of 
your Debenture to a third-party, the 
sale price may be an amount dis-
counted from the face amount of the 
Debenture. 

DISTRIBUTIONS BY RBICS WITH 
OUTSTANDING LEVERAGE 

§ 4290.1500 Restrictions on distribu-
tions to RBIC investors while RBIC 
has outstanding Leverage. 

(a) Restriction on distribution. If you 
have outstanding Leverage, whenever 
you make a distribution to your inves-
tors you must make, at the same time, 
a prepayment to or for the benefit of 
the third-party holder of the Debenture 
sold pursuant to § 4290.1240 of this part, 
accrued unpaid interest and the prin-
cipal, in whole or in part, of one or 
more of your Debentures outstanding 
as of the date of the distribution (sub-
ject to the terms of such Debentures). 

(b) Amount of prepayment. You must 
calculate the amount due the third- 
party holder by multiplying the total 
amount you intend to distribute by a 
fraction whose numerator is the out-
standing principal of your Debenture(s) 
immediately preceding your distribu-
tion, and whose denominator is the 
sum of your Leverageable Capital as of 
that time plus the outstanding prin-
cipal amount of your Debentures. For 
purposes of the preceding sentence 
‘‘principal’’ means both the net pro-
ceeds and interest accrued to date of a 
discounted Debenture. The amount of 
any payment received under this sec-
tion will be credited first against un-
paid interest accrued to the date of dis-
tribution and then to the principal in 
whole or in part of the first Debenture 
you select to prepay and then to the in-
terest and principal in whole or in part 
of such other Debenture(s) as you se-
lect to prepay. You may elect to pre-
pay in whole any discounted Debenture 
under this section only within five 

years of its maturity date. Payments 
under this section must be made on the 
next occurring March 1 or September 1. 

(c) Effect of prepayment. Subject to 
the terms of the Debenture(s), you may 
voluntarily prepay additional prin-
cipal, but neither mandatory nor vol-
untary prepayment will increase your 
future Leverage eligibility. 

FUNDING LEVERAGE BY USE OF GUARAN-
TEED TRUST CERTIFICATES (‘‘TCS’’) 

§ 4290.1600 Secretary’s authority to 
issue and guarantee Trust Certifi-
cates. 

(a) Authorization. Section 384F of the 
Act authorizes the Secretary to issue 
TCs and to guarantee the timely pay-
ment of the principal and interest 
thereon. Any such guarantee of such 
TC is limited to the principal and in-
terest due on the Debentures in any 
Trust or Pool backing such TC. The 
full faith and credit of the United 
States is pledged to the payment of all 
amounts due under the guarantee of 
any TC. 

(b) Authority to arrange public or pri-
vate fundings of Leverage. The Secretary 
in his or her discretion may arrange for 
public or private financing under his or 
her guarantee authority. Such financ-
ing may be accomplished by the sale of 
individual Debentures, aggregations of 
Debentures, or Pools or Trusts of De-
bentures. 

(c) Pass-through provisions. TCs shall 
provide for a pass-through to their 
holders of all amounts of principal and 
interest paid on the Debentures in the 
Pool or Trust against which they are 
issued. 

(d) Formation of a Pool or Trust hold-
ing Leverage Securities. The Secretary 
shall approve the formation of each 
Pool or Trust. The Secretary may, in 
his or her discretion, establish the size 
of the Pools and their composition, the 
interest rate on the TCs issued against 
Trusts or Pools, discounts, premiums 
and other charges made in connection 
with the Pools, Trusts, and TCs, and 
any other characteristics of a Pool or 
Trust he or she deems appropriate. 
Notwithstanding § 4290.1130(c), any 
agent of the Secretary may collect a 
fee for the functions described in 7 
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U.S.C. 2009cc–5(e)(2) that does not ex-
ceed $500. 

[69 FR 32202, June 8, 2004, as amended at 76 
FR 80224, Dec. 23, 2011] 

§ 4290.1610 Effect of prepayment or 
early redemption of Leverage on a 
Trust Certificate. 

(a) The rights, if any, of a RBIC to 
prepay any Debenture is established by 
the terms of such security, and no such 
right is created or denied by the regu-
lations in this part. 

(b) The Secretary’s rights to pur-
chase or prepay any Debenture without 
premium are established by the terms 
of the Guaranty Agreement relating to 
the Debenture. 

(c) Any prepayment of a Debenture 
pursuant to the terms of the Guaranty 
Agreement relating to such security 
shall reduce the Secretary’s guarantee 
of timely payment of principal and in-
terest on a TC in proportion to the 
amount of principal that such prepaid 
Debenture represents in the Trust or 
Pool backing such TC. 

(d) The Secretary shall be discharged 
from his or her guarantee obligation to 
the holder or holders of any TC, or any 
successor or transferee of such holder, 
to the extent of any such prepayment, 
whether or not such successor or trans-
feree shall have notice of any such pre-
payment. 

(e) Interest on prepaid Debentures 
shall accrue only through the date of 
prepayment. 

(f) In the event that all Debentures 
constituting a Trust or Pool are pre-
paid, the TCs backed by such Trust or 
Pool shall be redeemed by payment of 
the unpaid principal and interest on 
the TCs; provided, however, that in the 
case of the prepayment of a Debenture 
pursuant to the provisions of the Guar-
anty Agreement relating to the Deben-
ture, the Central Registration Agent 
(CRA) shall pass through pro rata to 
the holders of the TCs any such prepay-
ments including any prepayment pen-
alty paid by the obligor RBIC pursuant 
to the terms of the Debenture. 

§ 4290.1620 Functions of agents, in-
cluding Central Registration Agent, 
Selling Agent and Fiscal Agent. 

(a) Agents. The Secretary may ap-
point or cause to be appointed agent(s) 

to perform functions necessary to mar-
ket and service Debentures or TCs pur-
suant to this part. 

(1) Selling Agent. As a condition of 
guaranteeing a Debenture, the Sec-
retary may cause each RBIC to appoint 
a Selling Agent to perform functions 
that include, but are not limited to: 

(i) Selecting qualified entities to be-
come pool or Trust assemblers 
(‘‘Poolers’’). 

(ii) Receiving guaranteed Debentures 
as well as negotiating the terms and 
conditions of sales or periodic offerings 
of Debentures and/or TCs on behalf of 
RBICs. 

(iii) Directing and coordinating peri-
odic sales of Debentures and/or TCs. 

(iv) Arranging for the production of 
Offering Circulars, certificates, and 
such other documents as may be re-
quired from time to time. 

(2) Fiscal Agent. The Secretary shall 
appoint a Fiscal Agent to: 

(i) Establish performance criteria for 
Poolers. 

(ii) Monitor and evaluate the finan-
cial markets to determine those fac-
tors that will minimize or reduce the 
cost of funding Debentures. 

(iii) Monitor the performance of the 
Selling Agent, Poolers, CRA, and the 
Trustee. 

(iv) Perform such other functions as 
the Secretary, from time to time, may 
prescribe. 

(3) Central Registration Agent. Pursu-
ant to a contract entered into with the 
Secretary, the CRA, as the Secretary’s 
agent, will do the following with re-
spect to the Pools or Trust Certificates 
for the Debentures: 

(i) Form an approved Pool or Trust; 
(ii) Issue the TCs in the prescribed 

form; 
(iii) Transfer the TCs upon the sale of 

original issue TCs in any secondary 
market transaction; 

(iv) Receive payments from RBICs; 
(v) Make periodic payments as sched-

uled or required by the terms of the 
TCs, and pay all amounts required to 
be paid upon prepayment of Deben-
tures; 

(vi) Hold, safeguard, and release all 
Debentures constituting Trusts or 
Pools upon instructions from the Sec-
retary; 
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(vii) Remain custodian of such other 
documentation as the Secretary shall 
direct by written instructions; 

(viii) Provide for the registration of 
all pooled Debentures, all Pools and 
Trusts, and all TCs; and 

(ix) Perform such other functions as 
the Secretary may deem necessary to 
implement the provisions of this sec-
tion. 

(b) Functions. Either the Secretary or 
an agent appointed by the Secretary 
may perform the function of locating 
purchasers, and negotiating and clos-
ing the sale of Debentures and TCs. 
Nothing in the regulations in this part 
shall be interpreted to prevent the CRA 
from acting as the Secretary’s agent 
for this purpose. 

§ 4290.1630 Regulation of Brokers and 
Dealers and disclosure to pur-
chasers of Leverage or Trust Cer-
tificates. 

(a) Brokers and Dealers. Each broker, 
dealer, and Pool or Trust assembler ap-
proved by the Secretary pursuant to 
these regulations shall either be regu-
lated by a Federal financial regulatory 
agency, or be a member of the National 
Association of Securities Dealers 
(NASD), and shall be in good standing 
in respect to compliance with the fi-
nancial, ethical, and reporting require-
ments of such body. It also shall be in 
good standing with the Secretary as 
determined by the SBA official with 
delegated authority to made this deter-
mination (see paragraph (c) of this sec-
tion) and shall provide a fidelity bond 
or insurance in such amount as the 
Secretary may require. 

(b) Suspension and/or termination of 
Broker or Dealer. The Secretary shall 
exclude from the sale and all other 
dealings in Debentures or TCs any 
broker or dealer: 

(1) If such broker’s or dealer’s au-
thority to engage in the securities 
business has been revoked or suspended 
by a supervisory agency. When such 
authority has been suspended, the Sec-
retary will suspend such broker or 
dealer for the duration of such suspen-
sion by the supervisory agency. 

(2) If such broker or dealer has been 
indicted or otherwise formally charged 
with a misdemeanor or felony bearing 
on its fitness, such broker or dealer 

may be suspended while the charge is 
pending. Upon conviction, participa-
tion may be terminated. 

(3) If such broker or dealer has suf-
fered an adverse final civil judgment 
holding that such broker or dealer has 
committed a breach of trust or viola-
tion of law or regulation protecting the 
integrity of business transactions or 
relationships, participation in the mar-
ket for Debentures or TCs may be ter-
minated. 

(c) Termination/suspension proceedings. 
A broker’s or dealer’s participation in 
the market for Debentures or TCs will 
be conducted in accordance with 7 CFR 
part 11. The Secretary may, for any of 
the reasons stated in paragraphs (b)(1) 
through (3) of this section, suspend the 
privilege of any broker or dealer to 
participate in this market. The Sec-
retary shall give written notice at 
least ten business days prior to the ef-
fective date of such suspension. Such 
notice shall inform the broker or deal-
er of the opportunity for a hearing pur-
suant to 7 CFR part 11. 

§ 4290.1640 Secretary’s access to 
records of the CRA, Brokers, Deal-
ers and Pool or Trust assemblers. 

The CRA and any broker, dealer and 
Pool or Trust assembler operating 
under the regulations in this part shall 
make all books, records and related 
materials associated with Debentures 
and TCs available to the Secretary for 
review and copying purposes. Such ac-
cess shall be at such party’s primary 
place of business during normal busi-
ness hours. 

MISCELLANEOUS 

§ 4290.1700 Secretary’s transfer of in-
terest in a RBIC’s Leverage secu-
rity. 

Upon such conditions and for such 
consideration as he or she deems rea-
sonable, the Secretary may sell, assign, 
transfer, or otherwise dispose of any 
Debenture held by or on behalf of the 
Secretary. Upon notice by the Sec-
retary, a RBIC will make all payments 
of principal and interest as shall be di-
rected by the Secretary. A RBIC will be 
liable for all damage or loss which the 
Secretary may sustain by reason of the 
RBIC’s failure to follow such payment 
instructions, up to the amount of the 
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RBIC’s liability under such security, 
plus court costs and reasonable attor-
ney’s fees incurred by the Secretary. 

§ 4290.1710 Secretary’s authority to 
collect or compromise claims. 

The Secretary may, upon such condi-
tions and for such consideration as he 
or she deems reasonable, collect or 
compromise all claims relating to obli-
gations he or she holds or has guaran-
teed, and all legal or equitable rights 
accruing to him or her. 

§ 4290.1720 Characteristics of Sec-
retary’s guarantee. 

If the Secretary agrees to guarantee 
a RBIC’s Debentures, such guarantee 
will be unconditional, irrespective of 
the validity, regularity or enforce-
ability of the Debentures or any other 
circumstances that might constitute a 
legal or equitable discharge or defense 
of a guarantor. Pursuant to its guar-
antee, the Secretary will make timely 
payments of principal and interest on 
the Debentures. 

Subpart K—RBIC’s Noncompli-
ance With Terms of Leverage 

§ 4290.1810 Events of default and the 
Secretary’s remedies for RBIC’s 
noncompliance with terms of De-
bentures. 

(a) Applicability of this section. Upon 
acceptance of a license to operate as an 
RBIC, you automatically agree to the 
terms, conditions and remedies in this 
section, as in effect at the time of 
issuance of the license and as fully set 
forth in all documents relating to the 
license, including, without limitation, 
the Participation Agreement and De-
bentures. 

(b) Automatic events of default. The oc-
currence of one or more of the events 
in this paragraph (b) causes the rem-
edies in paragraph (c) of this section to 
take effect immediately. 

(1) Insolvency. You become equitably 
or legally insolvent. 

(2) Voluntary assignment. You make a 
voluntary assignment for the benefit of 
creditors without the Secretary’s prior 
written approval. 

(3) Bankruptcy. You file a petition to 
begin any bankruptcy or reorganiza-
tion proceeding, receivership, dissolu-

tion or other similar creditors’ rights 
proceeding, or such action is initiated 
against you and is not dismissed within 
60 days. 

(c) Remedies for automatic events of de-
fault. Upon the occurrence of one or 
more of the events in paragraph (b) of 
this section: 

(1) Without notice, presentation or 
demand, the entire indebtedness evi-
denced by your Debentures, including 
accrued interest, and any other 
amounts owed with respect to your De-
bentures, is immediately due and pay-
able; and 

(2) You automatically consent to the 
appointment of the Secretary or his or 
her designee, as your receiver under 
section 384M of the Act. 

(d) Events of default with notice. For 
any occurrence (as determined by the 
Secretary) of one or more of the events 
in this paragraph (d), the Secretary 
may avail him or herself of one or more 
of the remedies in paragraph (e) of this 
section. 

(1) Fraud. You commit a fraudulent 
act that causes detriment to the Sec-
retary’s position as a creditor or guar-
antor. 

(2) Fraudulent transfers. You make 
any transfer or incur any obligation 
that is fraudulent under the terms of 11 
U.S.C. 548. 

(3) Willful conflicts of interest. You 
willfully violate § 4290.730. 

(4) Willful non-compliance. You will-
fully violate one or more of the sub-
stantive provisions of the Act or any 
substantive regulation promulgated 
under the Act or any substantive provi-
sion of your Participation Agreement. 

(5) Repeated Events of Default. At any 
time after being notified of the occur-
rence of an event of default under para-
graph (f) of this section, you engage in 
similar behavior that results in an-
other occurrence of the same event of 
default. 

(6) Transfer of Control. You willfully 
violate § 4290.410, and as a result of such 
violation you undergo a transfer of 
Control. 

(7) Non-cooperation under 
§ 4290.1810(h). You fail to take appro-
priate steps, satisfactory to the Sec-
retary, to accomplish any action the 
Secretary may have required under 
paragraph (h) of this section. 
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(8) Non-notification of Events of De-
fault. You fail to notify the Secretary 
as soon as you know or reasonably 
should have known that any event of 
default exists under this section. 

(9) Non-notification of defaults to oth-
ers. You fail to notify the Secretary in 
writing within ten days from the date 
of a declaration of an event of default 
or nonperformance under any note, de-
benture or indebtedness of yours, 
issued to or held by anyone other than 
the Secretary. 

(e) Remedies for events of default with 
notice. Upon written notice to you of 
the occurrence (as determined by the 
Secretary) of one or more of the events 
in paragraph (d) of this section: 

(1) The Secretary may declare the en-
tire indebtedness evidenced by your 
Debentures, including accrued interest 
and/or any other amounts owed the 
Secretary with respect to your Deben-
tures, immediately due and payable: 
and 

(2) The Secretary may avail himself 
or herself of any remedy available 
under the Act, specifically including 
institution of proceedings for his or 
her, or his or her designee’s appoint-
ment as your receiver under section 
384M(c) of the Act. 

(f) Events of default with opportunity 
to cure. For any occurrence (as deter-
mined by the Secretary) of one or more 
of the events in this paragraph (f), the 
Secretary may avail him or herself of 
one or more of the remedies in para-
graph (g) of this section. 

(1) Excessive Management Expenses. 
Without the Secretary’s prior written 
consent, you incur Management Ex-
penses in excess of those permitted 
under §§ 4290.510 and 4290.520. 

(2) Improper Distributions. You make 
any Distribution to your shareholders 
or partners, except with the Sec-
retary’s prior written consent, other 
than: 

(i) Distributions permitted under 
§ 4290.585; and 

(ii) Payments from Retained Earn-
ings Available for Distribution based 
on either the shareholders’ or mem-
bers’ pro-rata interests or the provi-
sions for profit distributions in your 
partnership agreement, as appropriate. 

(3) Failure to make payment. Unless 
otherwise approved by the Secretary, 

you fail to make timely payment of 
any amount due under any security or 
obligation of yours that is issued to, 
held or guaranteed by the Secretary. 

(4) Failure to maintain Regulatory Cap-
ital. You fail to maintain the minimum 
Regulatory Capital required under 
these regulations or, without the Sec-
retary’s prior written consent, you re-
duce your Regulatory Capital except as 
permitted by § 4290.585. 

(5) Capital Impairment. You have a 
condition of Capital Impairment as de-
termined under § 4290.1830. 

(6) Cross-default. An obligation of 
yours that is greater than $100,000 be-
comes due or payable (with or without 
notice) before its stated maturity date, 
for any reason including your failure to 
pay any amount when due. This provi-
sion does not apply if you pay the 
amount due within any applicable 
grace period or contest the payment of 
the obligation in good faith by appro-
priate proceedings. 

(7) Nonperformance. You violate or 
fail to perform one or more of the 
terms and conditions of any security or 
obligation of yours that is issued to, 
held or guaranteed by the Secretary, or 
of any agreement (including your Par-
ticipation Agreement) with or condi-
tions imposed by the Secretary in the 
administration of the Act and the regu-
lations promulgated under the Act. 

(8) Noncompliance. Except as other-
wise provided in paragraph (d)(5) of this 
section, the Secretary determines that 
you have violated one or more of the 
substantive provisions of the Act or 
any substantive regulation promul-
gated under the Act. 

(9) Failure to maintain diversity. You 
fail to maintain diversity between 
management and ownership as required 
by § 4290.150. 

(g) Remedies for events of default with 
opportunity to cure. (1) Upon written no-
tice to you of the occurrence (as deter-
mined by the Secretary) of one or more 
of the events of default in paragraph (f) 
of this section, and subject to the con-
ditions in paragraph (g)(2) of this sec-
tion: 

(i) The Secretary may declare the en-
tire indebtedness evidenced by your 
Debentures, including accrued interest, 
and/or any other amounts owed the 
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Secretary with respect to your Deben-
tures, immediately due and payable; 
and 

(ii) The Secretary may avail himself 
or herself of any remedy available 
under the Act, specifically including 
institution of proceedings for the ap-
pointment of the Secretary or a des-
ignee as your receiver under § 348M of 
the Act. 

(2) The Secretary may invoke the 
remedies in paragraph (g)(1) of this sec-
tion only if: 

(i) You have been given at least 15 
days to cure the default(s); and 

(ii) You fail to cure the default(s) to 
the Secretary’s satisfaction within the 
allotted time. 

(h) Repeated non-substantive violations. 
If you repeatedly fail to comply with 
one or more of the non-substantive pro-
visions of the Act or any non-sub-
stantive regulation promulgated under 
the Act, the Secretary, after written 
notification to you and until you cure 
such condition to the Secretary’s satis-
faction, may deny you additional Le-
verage and/or require you to take such 
actions as the Secretary may deter-
mine to be appropriate under the cir-
cumstances. 

(i) Consent to removal of officers, direc-
tors, or general partners and/or appoint-
ment of receiver. The Articles of each 
RBIC must include the following provi-
sions as a condition to the purchase or 
guarantee of Leverage. Upon the occur-
rence of any of the events specified in 
paragraphs (d)(1) through (d)(6) or (f)(l) 
through (f)(3) of this section as deter-
mined by the Secretary, the Secretary 
shall have the right, and you consent 
to the Secretary’s exercise of such 
right: 

(1) With respect to a Corporate RBIC, 
upon written notice, to require you to 
replace, with individuals approved by 
the Secretary, one or more of your offi-
cers and/or such number of directors of 
your board of directors as is sufficient 
to constitute a majority of such board; 
or 

(2) With respect to a Partnership 
RBIC or an LLC RBIC, upon written 
notice, to require you to remove the 
person(s) responsible for such occur-
rence and/or to remove the general 
partner or manager of the RBIC, which 
general partner or manager shall then 

be replaced in accordance with the 
RBIC’s Articles by a new general part-
ner or manager approved by the Sec-
retary; and/or 

(3) With respect to a Corporate RBIC, 
Partnership RBIC, or LLC RBIC, to ob-
tain the appointment of the Secretary 
or his or her designee as your receiver 
under section 384M of the Act for the 
purpose of continuing your operations. 
The appointment of a receiver to liq-
uidate an RBIC is not within such con-
sent, but is governed instead by the 
relevant provisions of the Act. 

[69 FR 32202, June 8, 2004, as amended at 76 
FR 80224, Dec. 23, 2011] 

COMPUTATION OF RBIC’S CAPITAL 
IMPAIRMENT 

§ 4290.1830 RBIC’s Capital Impairment 
definition and general require-
ments. 

(a) Significance of Capital Impairment 
condition. If you have a condition of 
Capital Impairment, you are not in 
compliance with the terms of your Le-
verage. As a result, the Secretary has 
the right to impose the applicable rem-
edies for noncompliance in 
§ 4290.1810(g). 

(b) Definition of Capital Impairment 
condition. You have a condition of Cap-
ital Impairment if your Capital Impair-
ment Percentage, as computed pursu-
ant to the procedures set forth in 
§ 4290.1840, exceeds 70 percent. 

(c) Quarterly computation requirement 
and procedure. You must determine 
whether you have a condition of Cap-
ital Impairment as of the end of each 
fiscal quarter. You must notify the 
Secretary promptly if you are 
Capitally Impaired. 

(d) The Secretary’s right to determine 
RBIC’s Capital Impairment condition. 
The Secretary may make his or her 
own determination of your Capital Im-
pairment condition at any time. 

§ 4290.1840 Computation of RBIC’s 
Capital Impairment Percentage. 

(a) General. This section contains the 
procedures you must use to determine 
your Capital Impairment Percentage. 
You must compare your Capital Im-
pairment Percentage to the maximum 
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permitted under § 4290.1830(b) to deter-
mine whether you have a condition of 
Capital Impairment. 

(b) Preliminary impairment test. If you 
satisfy the preliminary impairment 
test, your Capital Impairment Percent-
age is zero and you do not have to per-
form any more procedures in this 
§ 4290.1840. Otherwise, you must con-
tinue with paragraph (c) of this sec-
tion. You satisfy the test if each of the 
following amounts is zero or greater: 

(1) The sum of Undistributed Net Re-
alized Earnings, as reported on SBA 
Form 468 or other USDA-approved 
form(s) and Includible Non-Cash Gains. 

(2) Unrealized Gain (Loss) on Securi-
ties Held. 

(c) How to compute your Capital Im-
pairment Percentage. (1) If you have an 
Unrealized Gain on Securities Held, 
compute your Adjusted Unrealized 
Gain using paragraph (d) of this sec-
tion. If you have an Unrealized Loss on 
Securities Held, continue with para-
graph (c)(2) of this section. 

(2) Add together your Undistributed 
Net Realized Earnings, your Includible 
Non-cash Gains, and either your Unre-
alized Loss on Securities Held or your 
Adjusted Unrealized Gain. 

(3) If the sum in paragraph (c)(2) of 
this section is zero or greater, your 
Capital Impairment Percentage is zero. 

(4) If the sum in paragraph (c)(2) of 
this section is less than zero, drop the 
negative sign, divide by your Regu-
latory Capital (excluding Treasury 
Stock), and multiply by 100. The result 
is your Capital Impairment Percent-
age. 

(d) How to compute your Adjusted Un-
realized Gain. (1) Subtract Unrealized 
Depreciation from Unrealized Appre-
ciation. This is your ‘‘Net Apprecia-
tion’’. 

(2) Determine your Unrealized Appre-
ciation on Publicly Traded and Mar-
ketable securities. This is your ’’Class 
I Appreciation’’. 

(3) Determine your Unrealized Appre-
ciation on securities that are not Pub-
licly Traded and Marketable and meet 
the following criteria, which must be 
substantiated to the Secretary’s satis-
faction (this is your ‘‘Class 2 Apprecia-
tion’’): 

(i) The Portfolio Concern that issued 
the security received a significant sub-

sequent equity financing by an inves-
tor whose objectives were not pri-
marily strategic and at a price that 
conclusively supports the Unrealized 
Appreciation; 

(ii) Such financing represents a sub-
stantial investment in the form of an 
arm’s-length transaction by a sophisti-
cated new investor in the issuer’s secu-
rities; and 

(iii) Such financing occurred within 
24 months of the date of the Capital 
Impairment computation, or the Port-
folio Concern’s pre-tax cash flow from 
operations for its most recent fiscal 
year was at least 10 percent of its aver-
age contributed capital for such fiscal 
year. 

(4) Perform the appropriate computa-
tion from the table in 13 CFR 
107.1840(d)(4). 

(5) Reduce the gain computed in 
paragraph (d)(4) of this section by your 
estimate of related future income tax 
expense. Subject to any adjustment re-
quired by paragraph (d)(6) of this sec-
tion, the result is your Adjusted Unre-
alized Gain for use in paragraph (c)(2) 
of this section. 

(6) If any securities that are the 
source of either Class 1 or Class 2 Ap-
preciation are pledged or encumbered 
in any way, you must reduce the Ad-
justed Unrealized Gain computed in 
paragraph (d)(5) of this section by the 
amount of the related borrowing or 
other obligation, up to the amount of 
the Unrealized Appreciation on the se-
curities. 

[69 FR 32202, June 8, 2004, as amended at 76 
FR 80225, Dec. 23, 2011] 

Subpart L—Ending Operations as 
a RBIC 

§ 4290.1900 Termination of participa-
tion as a RBIC. 

You may not terminate your partici-
pation as a RBIC without the Sec-
retary’s prior written approval. Your 
request for approval must be accom-
panied by an offer of immediate repay-
ment of all of your outstanding Lever-
age (including any prepayment pen-
alties thereon), or by a plan satisfac-
tory to the Secretary for the orderly 
liquidation of the RBIC. 
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Subpart M—Miscellaneous 

§ 4290.1910 Non-waiver of rights or 
terms of Leverage security. 

The Secretary’s failure to exercise or 
delay in exercising any right or remedy 
under the Act or the regulations in this 
part does not constitute a waiver of 
such right or remedy. The Secretary’s 
failure to require you to perform any 
term or provision of your Leverage 
does not affect the Secretary’s right to 
enforce such term or provision. Simi-
larly, the Secretary’s waiver of, or fail-
ure to enforce, any term or provision of 
your Leverage or of any event or condi-
tion set forth in § 4290.1810 does not 
constitute a waiver of any succeeding 
breach of such term or provision or 
condition. 

§ 4290.1920 RBIC’s application for ex-
emption from a regulation in this 
part 4290. 

(a) General. You may file an applica-
tion in writing with the Secretary to 
have a proposed action exempted from 
any procedural or substantive require-
ment, restriction, or prohibition to 
which it is subject under this part, un-
less the provision is mandated by the 
Act. The Secretary may grant an ex-
emption for such applicant, condi-
tionally or unconditionally, provided 
the exemption would not be contrary 
to the purposes of the Act. 

(b) Contents of application. Your appli-
cation must be accompanied by sup-
porting evidence that demonstrates to 
the Secretary’s satisfaction that: 

(1) The proposed action is fair and eq-
uitable; and 

(2) The exemption requested is rea-
sonably calculated to advance the best 
interests of the RBIC program in a 
manner consistent with the policy ob-
jectives of the Act and the regulations 
in this part. 

§ 4290.1930 Effect of changes in this 
part 4290 on transactions pre-
viously consummated. 

The legality of a transaction covered 
by the regulations in this part is gov-
erned by the regulations in this part in 
effect at the time the transaction was 
consummated, regardless of later 
changes. Nothing in this part bars en-
forcement action with respect to any 

transaction consummated in violation 
of provisions applicable at the time, 
but no longer in effect. 

§ 4290.1940 Integration of this part 
with other regulations applicable to 
USDA’s programs. 

(a) Intergovernmental review. To the 
extent applicable to this part, the Sec-
retary will comply with 2 CFR part 415, 
subpart C, ‘‘Intergovernmental Review 
of Department of Agriculture Pro-
grams and Activities.’’ The Secretary 
has not delegated this responsibility to 
SBA pursuant to § 4290.45. 

(b) National flood insurance. To the 
extent applicable to this part, the Sec-
retary will comply with subpart B of 7 
CFR part 1806. The Secretary has not 
delegated this responsibility to SBA 
pursuant to § 4290.45 of this part. 

(c) Clean Air Act and Water Pollution 
Control Act requirements. To the extent 
applicable to this part, the Secretary 
will comply with the requirements of 
the Clean Air Act, section 306; the 
Clean Water Act, section 508; Executive 
Order 11738; and 40 CFR part 32. The 
Secretary has not delegated this re-
sponsibility to SBA pursuant to 
§ 4290.45 of this part. 

(d) Historic preservation requirements. 
To the extent applicable to this part, 
the Secretary will comply with subpart 
F of 7 CFR part 1901. The Secretary has 
not delegated this responsibility to 
SBA pursuant to § 4290.45 of this part. 

(e) Lead-based paint requirements. To 
the extent applicable to this part, the 
Secretary will comply with subpart A 
of 7 CFR part 1924. The Secretary has 
not delegated this responsibility to 
SBA pursuant to § 4290.45 of this part. 

(f) Conflict of interest. To the extent 
applicable to this part, the Secretary 
will comply with 2 CFR 400.2, subpart D 
of 7 CFR part 1900, and RD Instruction 
2045–BB. The Secretary has not dele-
gated this responsibility to SBA pursu-
ant to § 4290.45. 

(g) Civil rights impact analysis. To the 
extent applicable to this part, the Sec-
retary will comply with RD Instruction 
2006–P, ‘‘Civil Rights Impact Analysis.’’ 
The Secretary has not delegated this 
responsibility to SBA pursuant to 
§ 4290.45 of this part. 
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(h) Environmental requirements. To the 
extent applicable to this part, the Sec-
retary will comply with 7 CFR part 
1970. The Secretary has not delegated 
this responsibility to SBA pursuant to 
§ 4290.45. 

(i) Appeals to the National Appeals Di-
vision for review of adverse decisions. Ap-
plicants and RBICs have the right to 
request review by the National Appeals 
Division within the USDA of adverse 
decisions, as defined in 7 CFR 11.1, pur-
suant to 7 CFR part 11. 

[69 FR 32202, June 8, 2004, as amended at 79 
FR 76019, Dec. 19, 2014; 81 FR 11053, Mar. 2, 
2016] 

Subpart N—Requirements for 
Operational Assistance Grants 
to RBICs 

§ 4290.2000 Operational Assistance 
Grants to RBICs. 

(a) Regulations governing. Regulations 
governing Operational Assistance 
grants to RBICs may be found in sub-
parts D and E of this part 4290 and in 
this § 4290.2000. 

(b) Restrictions on use. A RBIC must 
use Operational Assistance grant funds 
only to provide Operational Assistance 
to Smaller Enterprises to which it ei-
ther has made, or expects to make, a 
Financing. 

(c) Amount of grant. Each RBIC will 
receive an Operational Assistance 
grant award equal to the lesser of 10 
percent of the Regulatory Capital 
raised by the RBIC at the time of li-
censing or $1,000,000. 

(d) Term. Operational Assistance 
grants made under this part will be 
made for a multiyear period (not to ex-
ceed 10 years) under such terms as the 
Secretary may require. 

(e) Reporting and recordkeeping re-
quirements. Policies governing report-
ing, record retention, and record-
keeping requirements applicable to 
RBICs may be found in subpart H of 
this part 4290. 

Subpart O—Additional Require-
ments for Non-Leveraged Li-
censees and Exceptions to 
Regulations 

SOURCE: 76 FR 80225, Dec. 23, 2011, unless 
otherwise noted. 

§ 4290.3000 Non-leveraged RBICs— 
General. 

This subpart identifies provisions 
specific to RBICs seeking a non-lever-
aged license, including exceptions and 
additions to provisions associated with 
subparts A through N of this part. 

§§ 4290.3001–4290.3002 [Reserved] 

§ 4290.3003 Responsibilities for imple-
menting Non-leveraged RBICs. 

Section 4290.45 does not apply to Non- 
leveraged RBICs. Instead, for the pur-
poses of this part as it applies to Non- 
leveraged RBICs, all authorities and re-
sponsibilities assigned to the Secretary 
under this part shall be carried out by 
the Secretary. Thus, when applying 
subparts A through N of this part to 
Non-leveraged RBICs, all references to 
the Small Business Administration 
(SBA) or Administrator on behalf of 
USDA shall be read as the Secretary. 
All forms shall be submitted to USDA 
or its designee. 

[77 FR 4885, Feb. 1, 2012] 

§ 4290.3004 [Reserved] 

§ 4290.3005 Qualifications for the Non- 
leveraged RBIC Program. 

(a) Business form. In addition to com-
plying with the applicable provisions of 
§ 4290.100 not otherwise modified by this 
section, paragraphs (a)(1) through (a)(4) 
of this section apply. 

(1) For RBICs applying for non-lever-
aged status, the types of investors eli-
gible to invest in a RBIC must have 
been approved by the Secretary. Inves-
tors seeking approval must submit a 
request to the Secretary with suffi-
cient documentation to support their 
request. The USDA will announce such 
approved categories and types of inves-
tors in a public notice published in the 
FEDERAL REGISTER from time to time. 
Subsequent notices that modify the 
types of investors eligible to invest in 
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a RBIC will not be applied retro-
actively. 

(2) In lieu of complying with 
§ 4290.100(d)(1)(i), you must have a min-
imum duration of 10 years. After 10 
years, the Partnership RBIC may be 
terminated by a vote of your partners. 

(3) In lieu of complying with 
§ 4290.100(d)(2), if you are a LLC RBIC, 
you must have a minimum duration of 
10 years. After 10 years, the LLC RBIC 
may be terminated by a vote of your 
members. 

(4) In lieu of complying with 
§ 4290.100(d)(3), if you are a Corporate 
RBIC, you must have a duration of not 
less than 30 years unless earlier dis-
solved by the shareholders. 

(b) Approval of initial Management Ex-
penses. Section 4290.140 does not apply 
to Non-leveraged RBICs. However, the 
Secretary will provide a cap on these 
expenses in each FEDERAL REGISTER 
notice soliciting applications for Non- 
leveraged RBICs. 

(c) Management and ownership diver-
sity requirements. A Non-leveraged RBIC 
is subject to the provisions of § 4290.150 
unless it is exempted from these provi-
sions by the Secretary. Exemptions 
will only be granted when the appli-
cant establishes, to the satisfaction of 
the Secretary, that granting the ex-
emption will not unduly impair the in-
tegrity and soundness of the Non-lever-
aged RBIC. 

(d) Special rules for Partnership RBICs 
and LLC RBICs. Paragraph (c) of 
§ 4290.160 does not apply to Non-lever-
aged RBICs. 

§§ 4290.3006–4290.3009 [Reserved] 

§ 4290.3010 Application and Approval 
Process for RBIC licensing without 
Leverage. 

(a) The provisions of § 4290.300 not-
withstanding, the Secretary will ac-
cept, at any time, applications for con-
sideration as a Non-leveraged RBIC. 
The number of applications that the 
Agency will receive each year, and any 
fees and conditions, will be announced 
annually in a FEDERAL REGISTER no-
tice. 

(b) The provision for evaluating ap-
plicants on a competitive basis, as 
specified in § 4290.340(a), does not apply 
to this subpart. 

(c) The provisions specified in 
§ 4290.370(m) do not apply to this sub-
part. 

[76 FR 80225, Dec. 23, 2011, as amended at 77 
FR 4885, Feb. 1, 2012] 

§§ 4290.3011–4290.3014 [Reserved] 

§ 4290.3015 Evaluation and selection of 
Non-leveraged RBICs. 

(a) General. Notwithstanding any 
other provision in this part, when se-
lecting applications for non-leveraged 
status, the Secretary may select one or 
more applications, or none, for further 
consideration based on the evaluation 
criteria of this part. 

(b) Eligibility and completeness. In ad-
dition to the requirements specified in 
§ 4290.350, an Applicant under this sub-
part must complete a written applica-
tion that includes information not oth-
erwise exempted by the Secretary, in 
his or her sole discretion. The Sec-
retary may, on his or her own initia-
tive, exempt material from a Non-le-
veraged RBIC application where the 
Secretary determines it impedes an ex-
pedited process without a commensu-
rate benefit to the program. To the ex-
tent that the Secretary’s exemption 
applies to the entire program, an an-
nouncement of the exemption will be 
published in the FEDERAL REGISTER. 
The Secretary shall make a decision as 
to licensing an Applicant after the re-
ceipt of a complete application and will 
enter into a Participation Agreement 
with the RBIC if approved. 

(c) Effect of a RBIC license. Para-
graphs (d)(2) and (d)(3) of § 4290.390 do 
not apply to Non-leveraged RBICs. 

§§ 4290.3016–4290.3019 [Reserved] 

§ 4290.3020 Changes in Ownership, 
Structure, or Control. 

Paragraph (b) in § 4290.440 does not 
apply to Non-leveraged RBICs. 

§§ 4290.3021–4290.3024 [Reserved] 

§ 4290.3025 Managing the Operations 
of a RBIC. 

(a) Nonperformance. In addition to the 
provisions specified in § 4290.507, failure 
of an approved Non-leveraged RBIC to 
maintain sound investment practice, as 
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determined by the Secretary, may re-
sult in loss of approval for partici-
pating in this program. 

(b) Employment of USDA or SBA offi-
cials. Paragraph (a)(2) of § 4290.509 does 
not apply to Non-leveraged RBICs. 

(c) Approval of RBIC’s Investment Ad-
viser/Manager. In addition to complying 
with § 4290.510, a Non-leveraged RBIC 
must notify the Secretary of the Man-
agement Expenses to be incurred under 
such contract, or of any subsequent 
material changes in such Management 
Expenses, within 30 days of execution. 

(d) Management Expenses of a RBIC. 
When complying with § 4290.520, Non-le-
veraged RBICs do not need prior ap-
proval of initial Management Expenses 
and any increases in those expenses. 

(e) Restrictions on investments of idle 
funds by RBICs. The provisions of 
§ 4290.530 apply to Non-leveraged RBICs 
only when the Non-leveraged RBIC en-
gages in activities not contemplated by 
the Act. 

(f) Prior approval of secured third-party 
debt of RBICs. The provisions of 
§ 4290.550 do not apply to Non-leveraged 
RBICs. 

(g) Voluntary decrease in Regulatory 
Capital. When complying with § 4290.585, 
Non-leveraged RBICs do not need to ob-
tain prior approval for decreases in 
Regulatory Capital of more than 2 per-
cent (but not below the minimum re-
quired under this Act or these regula-
tions). However, Non-leveraged RBICs 
must report the reduction to the Sec-
retary within 30 days. 

§§ 4290.3026–4290.3029 [Reserved] 

§ 4290.3030 Financing of Enterprises 
by RBICs. 

(a) Non-compliance with this section. 
The last sentence of § 4290.700(e) does 
not apply to Non-leveraged RBICs. 

(b) Enterprises that may be ineligible for 
Financing. The provisions associated 
with real estate enterprises found in 
§ 4290.720(c) apply to Non-leveraged 
RBICs unless the Non-leveraged RBIC 
requests, and has received, an irrev-
ocable exemption from the Secretary 
in accordance with § 4290.1920. 

(c) Farmland purchases. The provi-
sions associated with farmland pur-
chases found in § 4290.720(e) apply to 
Non-leveraged RBICs unless the Non- 

leveraged RBIC requests, and has re-
ceived, an irrevocable exemption from 
the Secretary in accordance with 
§ 4290.1920. 

(d) Purchasing securities from an un-
derwriter or other third party. Non-lever-
aged RBICs are exempt from the rec-
ordkeeping requirements and fee limi-
tations in § 4290.825(b) and (c), respec-
tively, for securities purchased through 
or from an underwriter. 

(e) Assets acquired in liquidation of 
Portfolio securities. The provisions of 
§ 4290.880 do not apply to Non-leveraged 
RBICs. 

§§ 4290.3031–4290.3034 [Reserved] 

§ 4290.3035 Recordkeeping, Reporting, 
and Examination Requirements for 
RBICs. 

Except for § 4290.600(d), Subpart H, 
Recordkeeping, Reporting, and Exam-
ination Requirements for RBICs, of 
this part applies to Non-leveraged 
RBICs. 

§§ 4290.3036–4290.3039 [Reserved] 

§ 4290.3040 Financial Assistance for 
RBICs. 

Subpart J, Financial Assistance for 
RBICs (Leveraged), of this part does 
not apply to Non-leveraged RBICs. 

§ 4290.3041 Events of default and the 
Secretary’s remedies for RBIC’s 
noncompliance with terms of licen-
sure. 

In addition to complying with the 
provisions of § 4290.1810, a RBIC’s fail-
ure to comply with the terms of this 
part may result in the Secretary re-
voking the Non-leveraged RBIC’s li-
cense issued under this part. 

[76 FR 80225, Dec. 23, 2011, as amended at 77 
FR 4885, Feb. 1, 2012] 

§§ 4290.3042–4290.3044 [Reserved] 

§ 4290.3045 Computation of RBIC’s 
Capital Impairment. 

The provisions specified in §§ 4290.1830 
and 4290.1840 do not apply to Non-lever-
aged RBICs. 
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§§ 4290.3046–4290.3049 [Reserved] 

§ 4290.3050 Operational Assistance 
Grants for RBICs. 

Subpart N, Requirements for Oper-
ational Assistance Grant to RBICs, of 
this part does not apply to Non-lever-

aged RBICs. All other references to 
Operational Assistance in this part do 
not apply to Non-leveraged RBICs. 

§§ 4290.3051–4290.3099 [Reserved] 

PARTS 4291–4299 [RESERVED] 
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