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504 with respect to employment accord-
ing to the procedures established by 
the Equal Employment Opportunity 
Commission in 29 CFR part 1613 pursu-
ant to section 501 of the Rehabilitation 
Act of 1973 (29 U.S.C. 791). 

(c) The Director shall be responsible 
for coordinating implementation of 
this section. Complaints may be sent 
to Director, National Commission for 
Employment Policy, Suite 300, 1522 K 
Street NW., Washington, DC 20005. 

(d) The agency shall accept and in-
vestigate all complete complaints for 
which it has jurisdiction. All complete 
complaints must be filed within 180 
days of the alleged act of discrimina-
tion. The agency may extend this time 
period for good cause. 

(e) If the agency receives a complaint 
over which it does not have jurisdic-
tion, it shall promptly notify the com-
plainant and shall make reasonable ef-
forts to refer the complaint to the ap-
propriate government entity. 

(f) The agency shall notify the Archi-
tectural and Transportation Barriers 
Compliance Board upon receipt of any 
complaint alleging that a building or 
facility that is subject to the Architec-
tural Barriers Act of 1968, as amended 
(42 U.S.C. 4151–4157), or section 502 of 
the Rehabilitation Act of 1973, as 
amended (29 U.S.C. 792), is not readily 
accessible to and usable by handi-
capped persons. 

(g) Within 180 days of the receipt of a 
complete complaint for which it has ju-
risdiction, the agency shall notify the 

complainant of the results of the inves-
tigation in a letter containing— 

(1) Findings of fact and conclusions 
of law; 

(2) A description of a remedy for each 
violation found; and 

(3) A notice of the right to appeal. 
(h) Appeals of the findings of fact and 

conclusions of law or remedies must be 
filed by the complainant within 90 days 
of receipt from the agency of the letter 
required by § 500.170(g). The agency 
may extend this time for good cause. 

(i) Timely appeals shall be accepted 
and processed by the head of the agen-
cy. 

(j) The head of the agency shall no-
tify the complainant of the results of 
the appeal within 60 days of the receipt 
of the request. If the head of the agen-
cy determines that additional informa-
tion is needed from the complainant, 
he or she shall have 60 days from the 
date of receipt of the additional infor-
mation to make his or her determina-
tion on the appeal. 

(k) The time limits cited in para-
graphs (g) and (j) of this section may be 
extended with the permission of the 
Assistant Attorney General. 

(l) The agency may delegate its au-
thority for conducting complaint in-
vestigations to other Federal agencies, 
except that the authority for making 
the final determination may not be 
delegated to another agency. 

[51 FR 22888, 22896, June 23, 1986, as amended 
at 51 FR 22888, June 23, 1986] 

§§ 500.171–500.999 [Reserved] 

CHAPTER V [RESERVED] 
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CHAPTER VI—NATIONAL CAPITAL PLANNING 
COMMISSION 

Part Page 
600 [Reserved] 
601 Implementation of the National Environmental 

Policy Act ............................................................ 83 
602 National Capital Planning Commission Freedom of 

Information Act regulations ................................ 99 
603 Privacy Act regulations .......................................... 110 
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PART 600 [RESERVED] 

PART 601—IMPLEMENTATION OF 
THE NATIONAL ENVIRONMENTAL 
POLICY ACT 

Subpart A—General 

Sec. 
601.1 Purpose. 
601.2 Policies. 
601.3 Definitions. 

Subpart B—Lead and Cooperating 
Agencies 

601.4 Designation of Lead Agency. 
601.5 Lead Agency obligations. 
601.6 Resolving disputes over Lead Agency 

status. 
601.7 Cooperating Agencies. 

Subpart C—NEPA Submission Schedules 

601.8 NEPA submission schedule for applica-
tions governed by the National Capital 
Planning Act. 

601.9 NEPA submission schedule for applica-
tions governed by the Commemorative 
Works Act. 

Subpart D—Initiating the NEPA Process 

601.10 Characteristics of Commission ac-
tions eligible for a Categorical Exclu-
sion. 

601.11 Extraordinary Circumstances. 
601.12 National Capital Planning Commis-

sion Categorical Exclusions. 

Subpart E—Environmental Assessments 

601.13 Characteristics of Commission ac-
tions eligible for an Environmental As-
sessment. 

601.14 Commission actions generally eligi-
ble for an Environmental Assessment. 

601.15 Process for preparing an Environ-
mental Assessment. 

601.16 Finding of No Significant Impact. 
601.17 Supplemental Environmental Assess-

ments. 

Subpart F—Environmental Impact 
Statements 

601.18 Requirement for and timing of an En-
vironmental Impact Statement. 

601.19 Context, intensity, and significance 
of impacts. 

601.20 Streamlining Environmental Impact 
Statements. 

601.21 Programmatic Environmental Impact 
Statements and tiering. 

601.22 Contents of an Environmental Impact 
Statement. 

601.23 The Environmental Impact State-
ment process. 

601.24 Final Environmental Impact State-
ment. 

601.25 Record of Decision. 
601.26 Supplemental Environmental Impact 

Statement. 
601.27 Legislative Environmental Impact 

Statement. 

Subpart G—Dispute Resolution 

601.28 Dispute resolution. 
601.29 [Reserved] 

AUTHORITY: 42 U.S.C. 4371; 40 CFR 1507.3 

SOURCE: 82 FR 45424, Sept. 29, 2017; 82 FR 
48609, Oct. 19, 2017, unless otherwise noted. 

Subpart A—General 
§ 601.1 Purpose. 

This part establishes rules that sup-
plement the Council on Environmental 
Quality’s (CEQ) National Environ-
mental Policy Act (NEPA) regulations 
that the National Capital Planning 
Commission (NCPC or Commission) 
and its applicants shall follow to en-
sure: 

(a) Compliance with NEPA, as 
amended (42 U.S.C. 4321 et seq.) and CEQ 
regulations for implementing the pro-
cedural provisions of NEPA (40 CFR 
parts 1501 through 1508). 

(b) Compliance with other laws, regu-
lations, and Executive Orders identi-
fied by NCPC as applicable to a par-
ticular application. 

§ 601.2 Policies. 
Consistent with 40 CFR 1500.1 and 

1500.2, it shall be the policy of the 
NCPC to: 

(a) Comply with the procedures and 
policies of NEPA and other related 
laws, regulations, and orders applicable 
to Commission actions. 

(b) Provide applicants sufficient 
guidance to ensure plans and projects 
comply with the rules of this part and 
other laws, regulations, and orders ap-
plicable to Commission actions. 

(c) Integrate NEPA into its decision- 
making process at the earliest possible 
stage. 

(d) Integrate the requirements of 
NEPA and other planning and environ-
mental reviews required by law includ-
ing, without limitation, the National 
Historic Preservation Act, 54 U.S.C. 
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306108 (NHPA), to ensure all such pro-
cedures run concurrently. 

(e) Use the NEPA process to identify 
and assess the reasonable alternatives 
to proposed actions that will avoid or 
minimize adverse effects on the quality 
of the human environment in the Na-
tional Capital Region. 

(f) Use all practicable means to pro-
tect, restore, and enhance the quality 
of the human environment including 
the built and socioeconomic environ-
ments and historic properties within 
the National Capital Region. 

(g) Streamline the NEPA process and 
Environmental Impact Statements 
(EIS) to the maximum extent possible. 

(h) Use the NEPA process to assure 
orderly and effective NCPC decision- 
making and to foster meaningful pub-
lic involvement in NCPC’s decisions. 

§ 601.3 Definitions. 
For purposes of this part, the fol-

lowing definitions shall apply: 
Administrative Record means a com-

pilation of all materials (written and 
electronic) that were before the agency 
at the time it made its final decision. 
An Administrative Record documents 
an agency’s decision-making process 
and the basis for the decision. 

Categorical Exclusion or CATEX 
means, as defined by 40 CFR 1508.4, a 
category of actions which do not indi-
vidually or cumulatively have a sig-
nificant effect on the human environ-
ment except under Extraordinary Cir-
cumstances and which have been found 
to have no such effect in procedures 
adopted by a Federal Agency (NCPC) in 
implementation of CEQ’s regulations 
and for which, therefore, neither an 
Environmental Assessment (EA) nor an 
EIS is required. 

Central Area means the geographic 
area in the District of Columbia com-
prised of the Shaw School and Down-
town Urban Renewal Areas or such 
other area as the District of Columbia 
and NCPC shall subsequently jointly 
determine. 

Chairman means the Chairman of the 
National Capital Planning Commission 
appointed by the President, pursuant 
to 40 U.S.C. 8711(c). 

Commemorative Works Act or CWA 
means the Federal law codified at 40 
U.S.C. 8901 et seq. that sets forth the re-

quirements for the location and devel-
opment of new memorials and monu-
ments on land under the jurisdiction of 
the National Park Service (NPS) or the 
General Services Administration (GSA) 
in the District of Columbia and its En-
virons. 

Commission means the National Cap-
ital Planning Commission created by 40 
U.S.C. 8711. 

Comprehensive Plan means The Com-
prehensive Plan for the National Cap-
ital: Federal Elements prepared and 
adopted by the Commission pursuant 
to 40 U.S.C. 8721(a). 

Cooperating Agency means, as defined 
in 40 CFR 1508.5, any Federal Agency 
other than a Lead Agency that has ju-
risdiction by law or special expertise 
with respect to a proposal (or reason-
able alternative) for legislation or 
other major action significantly affect-
ing the quality of the human environ-
ment; a state or local agency of similar 
qualifications; or when the effects are 
on a reservation, an Indian Tribe when 
agreed to by the Lead Agency. 

Cumulative impact means, as defined 
in 40 CFR 1508.7, the impact on the en-
vironment that results from the incre-
mental impact of an action when added 
to other past, present, and reasonably 
foreseeable future actions regardless of 
what agency (Federal or Non-Federal) 
or person undertakes such other ac-
tions. Cumulative impacts can result 
from individually minor, but collec-
tively significant, actions taking place 
over a period of time. 

Emergency Circumstances means a sud-
den and serious occurrence or situation 
requiring immediate attention to pro-
tect the lives and safety of the public 
and protect property and ecological re-
sources and functions from imminent 
harm. 

Environmental Assessment or EA 
means, as defined in 40 CFR 1508.9, a 
concise document for which a Federal 
Agency is responsible that serves to 
briefly provide sufficient evidence and 
analysis for determining whether to 
prepare an EIS or a FONSI; aid an 
agency’s compliance with NEPA when 
no EIS is necessary; facilitate prepara-
tion of an EIS when one is necessary; 
and includes a brief discussion of the 
need for the proposal, alternatives as 
required by section 102(2)(E) of NEPA, 
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the environmental impacts of the pro-
posed action and alternatives, and a 
listing of agencies and persons con-
sulted. 

Environmental Document means, as set 
forth in 40 CFR 1508.10, an Environ-
mental Assessment, and Environ-
mental Impact Statement, and for pur-
poses of these regulations, a Categor-
ical Exclusion determination. 

Environmental Impact Statement or EIS 
means, as defined in 40 CFR 1508.11, a 
detailed written statement as required 
by 42 U.S.C. 4332(2)(C). 

Environs means the territory sur-
rounding the District of Columbia in-
cluded in the National Capital Region 
pursuant to 40 U.S.C. 8702(a)(1). 

Executive Director means the Execu-
tive Director employed by the National 
Capital Planning Commission pursuant 
to 40 U.S.C. 8711(d). 

Executive Director’s Recommendation 
or EDR means a concise written report 
and recommendation prepared by 
NCPC staff under the direction of 
NCPC’s Executive Director regarding a 
proposed action that is transmitted to 
the Commission for its consideration. 

Extraordinary Circumstances means 
special circumstances that when 
present negate an agency’s ability to 
categorically exclude a project and re-
quire an agency to undertake further 
NEPA review. 

Federal Agency means the executive 
agencies of the Federal government as 
defined in 5 U.S.C. 105. 

Finding of No Significant Impact or 
FONSI means, as defined at 40 CFR 
1508.13, a document prepared by NCPC 
or a Federal Agency applicant that 
briefly presents the reasons why an ac-
tion, not otherwise excluded (40 CFR 
1508.4), will not have a significant ef-
fect on the human environment and for 
which an EIS will not be prepared. It 
shall include the EA or a summary of 
it and shall note any other EAs or EISs 
related to it (40 CFR 1501.7(a)(5)). If the 
EA is included in the FONSI, the 
FONSI need not repeat any of the dis-
cussion in the EA but may include the 
EA by reference. 

Lead Agency means, as defined in 40 
CFR 1508.16, the agency or agencies 
preparing or having primary responsi-
bility for preparing an EA or an EIS. 

Memorandum of Agreement or MOA 
means for purposes of implementing 
the regulations in this part, a written 
agreement entered into between a 
Lead, Co-lead, Cooperating Agency, or 
a Non-Federal Agency to facilitate im-
plementation of NEPA and preparation 
of the requisite environmental docu-
mentation. A MOA can be written at a 
programmatic level to apply to all 
projects involving NCPC and particular 
applicant or on a project-by-project 
basis. 

Mitigation means, as defined in 40 
CFR 1508.20, avoiding an impact alto-
gether by not taking a certain action 
or parts of an action; minimizing im-
pacts by limiting the degree or mag-
nitude of the action and its implemen-
tation; rectifying the impact by repair-
ing, rehabilitating, or restoring the af-
fected environment; reducing or elimi-
nating the impact over time by preser-
vation and maintenance operations 
during the life of the action; and com-
pensating for the impact by replacing 
or providing substitute resources or en-
vironments. 

Monumental Core means the general 
area encompassed by the U.S. Capitol 
grounds, the National Mall, the Wash-
ington Monument grounds, the White 
House grounds, the Ellipse, West Poto-
mac Park, East Potomac Park, the 
Southwest Federal Center, the Federal 
Triangle area, President’s Park, the 
Northwest Rectangle, Arlington Ceme-
tery and the Pentagon area, and Joint 
Base Myer-Henderson Hall. 

National Capital Planning Act means 
the July 1952 legislative enactment, 
codified at 40 U.S.C. 8701 et seq. that 
created the present day National Cap-
ital Planning Commission and con-
ferred authority upon it to serve as the 
planning authority for the Federal gov-
ernment in the National Capital Re-
gion. 

National Capital Region means, as de-
fined in 40 U.S.C. 8702(2), the District of 
Columbia; Montgomery and Prince 
Georges Counties in Maryland; Arling-
ton Fairfax, Loudon, and Prince Wil-
liam Counties in Virginia; and all cit-
ies in Maryland or Virginia in the geo-
graphic area bounded by the outer 
boundaries of the combined area of the 
counties listed. 
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Non-Federal Agency for purposes of 
the National Environmental Policy Act 
and the regulations in this part means 
those applicants outside the definition 
of Federal Agency that prepare plans 
for or undertake projects on land with-
in the National Capital Region subject 
to NCPC’s jurisdiction. Non-Federal 
Agencies include, without limitation, 
the Smithsonian Institution, the John 
F. Kennedy Center for the Performing 
Arts, the National Gallery of Art, the 
United States Institute of Peace, the 
Government of the District of Colum-
bia, private parties undertaking devel-
opment on Federal land, and the Mary-
land National Capital Parks and Plan-
ning Commission. In most instances, 
the Non-Federal Agency has legal ju-
risdiction over the project and special 
expertise relative to the project’s com-
ponents. 

Notice of Availability or NOA means a 
public notice or other means of public 
communication that announces the 
availability of an EA or an EIS for pub-
lic review. 

Notice of Intent or NOI means, as de-
fined in 40 CFR 1508.22, a notice pub-
lished in the FEDERAL REGISTER that 
an EIS will be prepared and considered. 
The notice shall briefly describe the 
proposed action and possible alter-
natives; describe the agency’s proposed 
Public Scoping process including 
whether, when, and where any Public 
Scoping meeting will be held; and state 
the name and address of a person with-
in the agency who can answer ques-
tions about the proposed action and 
the EIS. For purposes of NCPC imple-
mentation of NEPA, NCPC may deter-
mine, at its sole discretion, to publish 
an NOI that an EA will be prepared and 
considered. 

Purpose and need as described in 40 
CFR 1502.13 means the underlying pur-
pose and need for agency action to 
which the agency is responding in pro-
posing the alternatives including the 
proposed action. 

Programmatic NEPA Review means a 
broad or high level NEPA review that 
assesses the environmental impacts of 
proposed policies, plans or programs, or 
projects for which subsequent project 
or site-specific NEPA analysis will be 
conducted. A Programmatic NEPA Re-
view utilizes a tiering approach. 

Record of Decision or ROD means a 
concise public record of an agency’s de-
cision in cases requiring an EIS that is 
prepared in accordance with 40 CFR 
1505.2. 

Scope means, as defined in 40 U.S.C. 
1508.25, the range of actions (connected, 
cumulative and similar); alternatives 
(no action, other reasonable courses of 
action; and Mitigation measures not 
included in the proposed action); and 
impacts (direct, indirect and cumu-
lative) considered in an EIS or an EA. 
The process of defining and deter-
mining the scope of issues to be ad-
dressed in an EIS or EA with public in-
volvement shall be referred to as Public 
Scoping. Internal scoping activities 
shall be referred to by the word scoping 
without capitalization. 

Submission Guidelines means the for-
mally-adopted document which de-
scribes the application process and ap-
plication requirements for projects re-
quiring review by the Commission. 

Tiering means, as defined in 40 CFR 
1508.28, an approach where Federal 
Agency applicants, NCPC on behalf of 
Non-Federal Agency applicants, or 
NCPC for its own projects initially con-
sider the broad, general impacts of a 
proposed program, plan, policy, or 
large scale project—or at the early 
stage of a phased proposal—and then 
conduct subsequent narrower, decision 
focused reviews. 

Subpart B—Lead and Cooperating 
Agencies 

§ 601.4 Designation of Lead Agency. 
(a) A Federal Agency applicant shall 

serve as the Lead Agency and prepare 
an EA or an EIS for: 

(1) An application that requires Com-
mission approval; and 

(2) An application for action on a 
master plan that includes future 
projects that require Commission ap-
proval; provided that: 

(i) The applicant intends to submit 
individual projects covered by the mas-
ter plan to the Commission within five 
years of the date of Commission action 
on the master plan; and 

(ii) The applicant intends to use the 
master plan EA or EIS to satisfy its 
NEPA obligation for specific projects 
referenced in the master plan. 
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(b) NCPC shall serve as Lead Agency 
and prepare an EA or an EIS for: 

(1) An application submitted by a 
Non-Federal Agency that requires 
Commission approval; 

(2) An application submitted by a 
Non-Federal Agency for action on a 
master plan that includes future 
projects that require Commission ap-
proval; provided that: 

(i) The Non-Federal Agency applicant 
intends to submit individual projects 
covered by the master plan to the Com-
mission within five years of the date of 
Commission action on the master plan; 
and 

(ii) The Non-Federal Agency appli-
cant intends to use the master plan EA 
or EIS to satisfy its NEPA obligation 
for a specific project referenced in the 
master plan; and 

(3) An application for approval of 
land acquisitions undertaken pursuant 
to 40 U.S.C. 8731–8732. 

§ 601.5 Lead Agency obligations. 

(a) The obligations of a Federal 
Agency applicant designated as the 
Lead Agency in accordance with 
§ 601.4(a) shall include, without limita-
tion, the following: 

(1) Act as Lead Agency as defined in 
40 CFR 1501.5 for the NEPA process. 

(2) Integrate other environmental re-
views and other applicable regulatory 
requirements to include, without limi-
tation, Section 106 of the NHPA. 

(3) Allow NCPC, to participate as a 
Co-lead or Cooperating Agency, as ap-
propriate, and consult with Commis-
sion staff as early as possible in the 
planning process to obtain guidance 
with respect to the goals, objectives, 
standards, purpose, need, and alter-
natives for the NEPA analysis. 

(4) Invite affected Federal, state, re-
gional and local agencies to participate 
as a Cooperating Agency in the NEPA 
process. 

(5) Consult with the affected agencies 
as early as possible in the planning 
process to obtain guidance on the 
goals, objectives, standards, purpose, 
need, and alternatives for the NEPA 
analysis. 

(6) Work with Cooperating Agencies 
and stakeholders in the following man-
ner: 

(i) Keep them informed on the project 
schedule and substantive matters; and 

(ii) Allow them an opportunity to re-
view and comment within reasonable 
time frames on, without limitation, 
Public Scoping notices; technical re-
ports; public materials (including re-
sponses to comments received from the 
public); potential Mitigation measures; 
the draft EA or EIS; and the draft 
FONSI or ROD. 

(7) Prepare the appropriate Environ-
mental Document consistent with the 
applicant’s NEPA regulations, the re-
quirements of this part, and CEQ regu-
lations. If the Lead Agency applies a 
CATEX and NCPC as Cooperating 
Agency does not have a corresponding 
CATEX that it can apply, the Lead 
Agency shall prepare an EA to satisfy 
NCPC’s NEPA requirement. 

(8) Determine in its Environmental 
Document whether an action will have 
an adverse environmental impact or 
would limit the choice of reasonable al-
ternatives under 40 CFR 1505.1(e) and 
take appropriate action to ensure that 
the objectives and procedures of NEPA 
are achieved. 

(9) Prepare, make available for public 
review, and issue a FONSI or ROD. 

(10) Ensure that the draft and final 
EIS comply with the requirements of 40 
CFR 1506.5(c) and include a disclosure 
statement executed by any contractor 
(or subcontractor) under contract to 
prepare the EIS document and that the 
disclosure appears as an appendix to 
the EIS. 

(11) Compile, maintain, and produce 
the Administrative Record. 

(12) Provide periodic reports on im-
plementation of Mitigation measures 
to NCPC and other Cooperating Parties 
consistent with a schedule established 
in the Environmental Document. All 
such reports shall be posted on NCPC’s 
Web site. 

(13) For an application that has yet 
to obtain final Commission approval, 
re-evaluate and update Environmental 
Documents that are five or more years 
old as measured from the time of their 
adoption when either or both of the fol-
lowing criteria apply: 

(i) There are substantial changes to 
the proposed action that are relevant 
to environmental concerns. 
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(ii) There are significant new cir-
cumstances or information that are 
relevant to environmental concerns 
and have a bearing on the proposed ac-
tion or its impacts. 

(14) Consult with NCPC on the out-
come of the re-evaluation of its Envi-
ronmental Document; provided that if 
NCPC disagrees with the Lead Agen-
cy’s conclusion on the need to update 
its Environmental Document, NCPC 
may, at its sole discretion, either pre-
pare its own Environmental Document 
or decline to consider the application. 

(b) When NCPC serves as Lead Agen-
cy in accordance with § 601.4(b), in addi-
tion to the obligations listed in para-
graphs (a)(1) through (14) of this sec-
tion, NCPC shall: 

(1) Require Non-Federal Agency ap-
plicants other than the District of Co-
lumbia and the Maryland National 
Capital Parks and Planning Commis-
sion to enter into a MOA with NCPC. 
In the MOA, and in subsequent imple-
mentation thereof, the Non-Federal 
Agency shall commit to providing all 
necessary assistance to facilitate and 
ensure NCPC’s compliance with its 
NEPA obligation. 

(2) The MOA may be prepared as a 
programmatic MOA that addresses a 
uniform approach for the treatment of 
all applications from a particular Non- 
Federal Agency applicant or address a 
specific Non-Federal Agency applica-
tion. The request to enter into a 
project specific MOA shall be made 
after a determination is made as to the 
inability to utilize a CATEX. 

(3) A MOA with a Non-Federal Agen-
cy shall specify, without limitation, 
roles and responsibilities; project infor-
mation necessary to prepare the proper 
Environmental Document; project 
timelines and submission schedules; 
the submission of periodic reports on 
implementation of Mitigation meas-
ures, principal contacts and contact in-
formation; and a mechanism for resolv-
ing disputes. 

(4) Upon adoption of the MOA, NCPC 
shall publish the MOA in the FEDERAL 
REGISTER and post it on NCPC’s Web 
site. 

§ 601.6 Resolving disputes over Lead 
Agency status. 

(a) In the event of a dispute with a 
Federal Agency applicant over Co-Lead 
Agency status, the parties shall use 
their best efforts to cooperatively re-
solve disputes at the working levels of 
their respective agencies and, if nec-
essary, by elevating such disputes 
within their respective agencies. 

(b) If internal resolution at higher 
agency levels proves unsuccessful, at 
NCPC’s sole discretion, one of the fol-
lowing actions shall be pursued: The 
parties shall request CEQ’s determina-
tion on which agency shall serve as 
Lead, or NCPC shall prepare its own 
Environmental Document, or NCPC 
shall decline to take action on the un-
derlying application. 

(c) Disputes other than those relating 
to the designation of Lead Agency sta-
tus or Cooperating Agency status as 
described in § 601.7(b), shall be governed 
by the requirements of subpart G of 
this part. 

§ 601.7 Cooperating Agencies. 

(a) When a Federal Agency applicant 
serves as the Lead Agency, NCPC shall 
act as a Cooperating Agency. As a Co-
operating Agency, NCPC shall, without 
limitation, undertake the following: 

(1) Act as a Cooperating Agency as 
described in 40 CFR 1501.6. 

(2) Assist in the preparation of and 
sign a MOA with terms agreeable to 
NCPC if requested by the Lead Agency. 
At the Lead Agency’s discretion, the 
MOA may be prepared as a pro-
grammatic MOA that addresses a uni-
form approach for the treatment of all 
applications where NCPC serves as a 
Cooperating Agency or address a spe-
cific application. The request to enter 
into a project specific MOA shall be 
made after a determination is made by 
the Lead Agency on the inability to 
utilize a CATEX. 

(3) Participate in the NEPA process 
by providing comprehensive, timely re-
views of and comments on key NEPA 
materials including, without limita-
tion, Public Scoping notices; technical 
reports; documents (including re-
sponses to comments received from the 
public); the draft and final EA or EIS; 
and the Draft FONSI or ROD. 
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(4) Supply available data, assess-
ments, and other information that may 
be helpful in the preparation of the En-
vironmental Document or the Adminis-
trative Record in a timely manner. 

(5) Make an independent evaluation 
of the Federal Agency applicant’s Envi-
ronmental Document and take respon-
sibility for the scope and contents of 
the EIS or EA when it is sufficient as 
required by 40 CFR 1506.5. 

(6) Prepare and, following Commis-
sion final approval of an application, 
sign a FONSI or ROD. Alternatively, if 
NCPC concurs with the contents of a 
Federal Agency’s FONSI or ROD, NCPC 
may co-sign the Federal Agency’s doc-
ument following the Commission’s 
final approval of an application if co- 
signing is consistent with the Federal 
Agency’s NEPA regulations. 

(7) Provide documentation requested 
and needed by the Lead Agency for the 
Administrative Record. 

(b) In the event a Federal Agency ap-
plicant fails to allow NCPC to partici-
pate in a meaningful manner as a Co-
operating Agency, the parties shall 
agree to use their best efforts to coop-
eratively resolve the issue at the work-
ing levels of their respective agencies, 
and, if necessary, by elevating the 
issue within their respective agencies. 
If internal resolution at higher agency 
levels is unsuccessful, the parties may 
agree to seek mediation. Alternatively, 
NCPC may prepare its own Environ-
mental Document either as a stand- 
alone document or a supplement to the 
Federal Agency applicant’s Environ-
mental Document or take no action on 
the underlying application. 

Subpart C—NEPA Submission 
Schedules 

§ 601.8 NEPA submission schedule for 
applications governed by the Na-
tional Capital Planning Act. 

(a) NEPA compliance requirements. 
Federal Agency applicants, and NCPC 
for non-Federal Agency applications, 
shall comply with NEPA for the fol-
lowing types of projects: 

(1) Projects requiring Commission 
approval; and 

(2) Master plans requiring Commis-
sion action with future projects requir-

ing subsequent Commission approval; 
provided that: 

(i) The applicant intends to submit 
individual projects depicted in the 
master plan to the Commission within 
five years of the date of Commission 
action on the master plan; and 

(ii) The applicant intends to use the 
master plan EA or EIS to satisfy its 
NEPA obligation for specific projects 
referenced in the master plan. 

(b) Timing of NEPA compliance. When 
Federal Agency and Non-Federal Agen-
cy applicants submit projects of the 
type described in paragraph (a) of this 
section, the Federal Agency applicant 
or NCPC for a Non-Federal agency ap-
plication shall submit the requisite En-
vironmental Documentation timed to 
coincide with the Commission’s review 
stages as set forth in paragraphs (c) 
through (f) of this section. 

(c) Concept review. The NEPA Public 
Scoping process shall have been initi-
ated by the Federal Agency applicant 
or NCPC for a Non-Federal Agency ap-
plication before the applicant submits 
an application for concept review. Al-
ternatively, if the Federal Agency ap-
plicant or NCPC is contemplating use 
of a CATEX, the initiation of the Pub-
lic Scoping process may be deferred 
until the final decision on use of a 
CATEX is made. Any NEPA informa-
tion available at the time of concept 
review shall be submitted by the Fed-
eral Agency applicant or NCPC for a 
Non-Federal Agency application to fa-
cilitate effective Commission concept 
review. 

(d) Preliminary review. A Draft Envi-
ronmental Document shall be issued or 
published before the applicant submits 
an application for preliminary review. 
The NEPA information shall be pro-
vided to the Commission to facilitate 
the Commission’s preliminary review 
and the provision of meaningful Com-
mission comments and direction. 

(e) Final review. (1) At the time a 
Non-Federal Agency submits an appli-
cation for final approval, the deter-
mination (FONSI or ROD) resulting 
from the Environmental Document 
shall be submitted by NCPC in a form 
consistent with the rules of this part. 
At the time a Federal Agency appli-
cant submits an application to the 
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Commission for final review, the Fed-
eral Agency applicant shall submit a 
determination (FONSI or ROD) in a 
form consistent with the applicant’s 
NEPA regulations. As a Cooperating 
Agency, NCPC may co-sign the Federal 
Agency’s FONSI or ROD following final 
Commission approval if co-signing is 
consistent with the Federal Agency’s 
NEPA regulations. Alternatively, 
NCPC may prepare and sign its own 
independent document in accordance 
with the requirements of §§ 601.16(a) or 
601.25(a) through (c). 

(2) If at the time of final review, the 
Commission denies a Federal Agency 
applicant’s project and requests 
changes thereto, the Federal Agency 
applicant shall proceed in a manner 
consistent with applicable law. The 
Federal Agency applicant may pursue, 
among others, the option of revising 
the project in a manner responsive to 
the Commission’s comments. If the 
Federal Agency pursues this option, it 
shall review and consider the need for 
possible changes to its Environmental 
Document and its FONSI or ROD. Upon 
resubmission of a revised application 
for final review, the applicant shall 
submit a revised Environmental Docu-
ment and a revised FONSI or ROD if in 
its judgement revised documents are 
necessary. If NCPC and the applicant 
disagree regarding the need for a re-
vised Environmental Document and 
FONSI or ROD, the parties shall work 
together to resolve their differences. 
The final decision regarding the need 
for a revised Environmental Document 
and a revised FONSI or ROD shall be 
made by the Commission’s Executive 
Committee. 

(f) Deviations from the submission 
schedule for Emergency Circumstances. 
(1) This paragraph (f) applies when the 
following three conditions exist: NCPC 
is the Lead Agency; Emergency Cir-
cumstances exist; and an Extraor-
dinary Circumstance as set forth in 
§ 601.11 is present that precludes use of 
a CATEX. 

(2) When the three conditions de-
scribed above exist, NCPC shall under-
take one of the following actions: 

(i) When Emergency Circumstances 
render it necessary to take an action 
that requires an EA, the Executive Di-
rector shall prepare a concise, focused 

EA consistent with CEQ guidance. At 
the earliest opportunity, the Commis-
sion shall grant approval for the EA. 

(ii) Where Emergency Circumstances 
make it necessary for the Commission 
to take an action with significant envi-
ronmental impact without observing 
the provisions of these regulations, 
NCPC shall consult with CEQ about al-
ternative arrangements. NCPC will 
limit such arrangements to actions 
necessary to control the immediate im-
pacts of the emergency. Other actions 
remain subject to NEPA review. 

§ 601.9 NEPA submission schedule for 
applications governed by the Com-
memorative Works Act. 

(a) Timing of NEPA compliance. When, 
pursuant to the Commemorative Works 
Act, the National Park Service (NPS) 
or the General Services Administration 
(GSA) submits an application to the 
Commission for approval of a site and 
design for a commemorative work, 
NPS or GSA shall be required to com-
ply with NEPA and submit the NEPA 
documentation timed to coincide with 
the Commission’s review stages as set 
forth in paragraphs (b) through (e) of 
this section. 

(b) Concept site review. (1) The NEPA 
Scoping Process shall have been initi-
ated by NPS or GSA before the appro-
priate agency submits an application 
to the Commission for concept site re-
view. Available NEPA documentation 
for all concept sites shall be included 
in the application to facilitate effec-
tive Commission concept review. 

(2) The Commission shall provide 
comments to NPS or GSA on the mul-
tiple sites to assist the applicant in se-
lecting a preferred site. 

(c) Concept design review for preferred 
sites. (1) The NEPA Public Scoping 
Process shall have been initiated be-
fore NPS or GSA submits an applica-
tion to the Commission for concept de-
sign review. Available NEPA docu-
mentation shall be included in the ap-
plication to facilitate effective Com-
mission concept review. 

(2) The Commission shall provide 
comments to NPS or GSA on the pre-
ferred site(s) and the concept designs 
for each site to facilitate selection of a 
preferred site and refinement of the 
memorial design for that site. The 
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Commission may establish guidelines 
for the applicant to follow in preparing 
its preliminary and final commemora-
tive work design to avoid, minimize or 
mitigate environmental impacts in-
cluding adverse effects on historic 
properties. If the Commission imposes 
guidelines to avoid, minimize or miti-
gate adverse impacts, the applicant 
shall address the guidelines in its Envi-
ronmental Document. 

(d) Preliminary site and design review. 
(1) NPS or GSA shall have issued or 
published its Draft Environmental Doc-
ument for the site selection process 
and the memorial design and shall have 
initiated the requisite public comment 
period before the applicant submits an 
application for preliminary site and de-
sign approval. The NEPA information 
shall be provided to the Commission to 
facilitate the Commission’s prelimi-
nary review and the provision of mean-
ingful Commission comments and di-
rections. 

(2) The Commission shall take an ac-
tion on the preliminary site and design 
and provide comments to the applicant 
on the preliminary design to assist the 
applicant’s preparation of a final de-
sign. 

(e) Final site and design review. (1) At 
the time NPS or GSA submits an appli-
cation to the Commission for final site 
and design review, the determination 
(FONSI or ROD) resulting from the En-
vironmental Document shall be sub-
mitted by the applicant in a form con-
sistent with its NEPA regulations. As a 
Cooperating Agency, NCPC may co- 
sign the applicant’s FONSI or ROD fol-
lowing final Commission approval if 
co-signing is consistent with the appli-
cant’s NEPA regulations. Alter-
natively, NCPC may prepare and sign 
its own independent document in ac-
cordance with the requirements of 
§ 601.16(a) or § 601.25(a) through (c). 

(2) If at the time of final review, the 
Commission denies the NPS or GSA 
project and requests changes thereto, 
the applicant shall proceed in a manner 
consistent with applicable law. The 
Federal Agency applicant may pursue, 
among others, the option of revising 
the project in a manner responsive to 
the Commission’s comments. If the 
Federal Agency pursues this option, it 
shall review and consider the need for 

possible changes to its Environmental 
Document and its FONSI or ROD. Upon 
resubmission of a revised application 
for final review, the applicant shall 
submit a revised Environmental Docu-
ment and a revised FONSI or ROD if in 
its judgement revised documents are 
necessary. If NCPC and the applicant 
disagree regarding the need for a re-
vised Environmental Document and 
FONSI or ROD, the parties shall work 
together to resolve their differences. 
The final decision regarding the need 
for a revised Environmental Document 
and a revised FONSI or ROD shall be 
made by the Commission’s Executive 
Committee. 

Subpart D—Initiating the NEPA 
Process 

§ 601.10 Characteristics of Commission 
actions eligible for a Categorical 
Exclusion. 

(a) A Categorical Exclusion is a type 
of action that does not individually or 
cumulatively have a significant effect 
on the human environment and which 
has been found to have no such effect 
by NCPC. 

(b) Actions that generally qualify for 
application of a Categorical Exclusion 
and do not require either an EA or an 
EIS exhibit the following characteris-
tics: 

(1) Minimal or no effect on the 
human environment; 

(2) No significant change to existing 
environmental conditions; 

(3) No significant cumulative envi-
ronmental impacts; and 

(4) Similarity to actions previously 
assessed in an EA concluding in a 
FONSI and monitored to confirm the 
FONSI. 

§ 601.11 Extraordinary Circumstances. 

(a) Before applying a CATEX listed in 
§ 601.12, the Executive Director shall 
determine if a project or plan requires 
additional environmental review or 
analysis due to the presence of Ex-
traordinary Circumstances. If any of 
the Extraordinary Circumstances list-
ed in paragraphs (b)(1) through (11) of 
this section are present, the Executive 
Director shall not apply a CATEX and 
ensure that the proper Environmental 
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Document (EA or EIS) shall be pre-
pared and made available to the Com-
mission before the Commission takes 
action on the matter. 

(b) Extraordinary Circumstances 
that negate the application of a 
CATEX include: 

(1) A reasonable likelihood of signifi-
cant impact on public health or safety. 

(2) A reasonable likelihood of signifi-
cant environmental impacts on sen-
sitive resources unless the impacts 
have been or will be avoided, mini-
mized, or mitigated to non-significant 
levels through another process to in-
clude, without limitation, Section 106 
of the NHPA. Environmentally sen-
sitive resources include without limi-
tation: 

(i) Proposed federally listed, threat-
ened or endangered species or their des-
ignated critical habitats. 

(ii) Properties listed or eligible for 
listing on the National Register of His-
toric Places. 

(iii) Areas having special designation 
or recognition based on Federal law or 
an Executive Order, to include without 
limitation, National Historic Land-
marks, floodplains, wetlands, and Na-
tional Parks. 

(iv) Cultural, scientific or historic re-
sources. 

(3) A reasonable likelihood of effects 
on the environment that are risky, 
highly uncertain, or unique. 

(4) A reasonable likelihood of vio-
lating an Executive Order, or Federal, 
state or local law or requirements im-
posed for the protection of the environ-
ment. 

(5) A reasonable likelihood of causing 
a significant increase in surface trans-
portation congestion, disruption of 
mass transit, and interference with pe-
destrian and bicycle movements. 

(6) A reasonable likelihood of signifi-
cantly degrading air quality or vio-
lating air quality control standards 
under the Clean Air Act (42 U.S.C. 7401– 
7671q). 

(7) A reasonable likelihood of signifi-
cantly impacting water quality, public 
water supply systems, or state or local 
water quality control standards under 
the Clean Water Act (33 U.S.C. 1251 et 
seq.) and the Safe Drinking Act (42 
U.S.C. 300f). 

(8) A reasonable likelihood of a dis-
proportionately high and adverse effect 
on low income and minority popu-
lations. 

(9) A reasonable likelihood of degrad-
ing existing unsatisfactory environ-
mental conditions. 

(10) A reasonable likelihood of estab-
lishing a precedent for future action or 
making a decision in principle about 
future actions with potentially signifi-
cant environmental effects. 

(11) Any other circumstance that 
makes the action sufficiently unique in 
its potential impacts on the human en-
vironment that further environmental 
analysis and review is appropriate. 

(c) The Executive Director shall in-
clude in his/her EDR, or the docu-
mentation of a delegated action, his/ 
her decision to apply a Categorical Ex-
clusion including consideration of pos-
sible Extraordinary Circumstances or 
not apply a Categorical Exclusion be-
cause of Extraordinary Circumstances. 

§ 601.12 National Capital Planning 
Commission Categorical Exclusions. 

(a) Commission actions that may be 
categorically excluded and normally do 
not require either an EA or an EIS are 
listed in paragraphs (a)(1) through (13) 
of this section. An action not specifi-
cally included in the list is not eligible 
for a Categorical Exclusion even if it 
appears to meet the general criteria 
listed in § 601.10(b). 

(1) Approval of the installation or 
restoration of onsite primary or sec-
ondary electrical distribution systems 
including minor solar panel arrays. 

(2) Approval of the installation or 
restoration of minor site elements, 
such as but not limited to identifica-
tion signs, sidewalks, patios, fences, 
curbs, retaining walls, landscaping, and 
trail or stream improvements. Addi-
tional features include water distribu-
tion lines and sewer lines which in-
volve work that is essentially replace-
ment in kind. 

(3) Approval of the installation or 
restoration of minor building elements, 
such as, but not limited to windows, 
doors, roofs, building signs, and rooftop 
equipment and green roofs. 

(4) Adoption of a Federal Element of 
the Comprehensive Plan or amendment 
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thereto or broad based policy or feasi-
bility plans prepared and adopted by 
the Commission in response to the 
Comprehensive Plan. 

(5) Approval of the installation of 
communication antennae on Federal 
buildings and co-location of commu-
nication antennae on Federal property 
consistent with GSA Bulletin FMR D– 
242, Placement of Commercial Anten-
nas on Federal Property. 

(6) Approval of Federal and District 
government agency proposals for new 
construction, building expansion, or 
improvements to existing facilities, 
when all of the following apply: 

(i) The new structure and proposed 
use are in compliance with local plan-
ning and zoning and any applicable 
District of Columbia, state, or Federal 
requirements. 

(ii) The site and the scale of con-
struction are consistent with those of 
existing adjacent or nearby buildings. 

(iii) The proposed use will not sub-
stantially increase the number of 
motor vehicles in the vicinity of the fa-
cility. 

(iv) There is little to no evidence of 
unresolved resource conflicts or com-
munity controversy related to environ-
mental concerns or other environ-
mental issues. 

(7) Approval of transfers of jurisdic-
tion pursuant to 40 U.S.C. 8124 that are 
not anticipated to result in changes in 
land-use and that have no potential for 
environmental impact. 

(8) Approval of a minor modification 
to a General Development Plan appli-
cable to lands acquired pursuant to the 
Capper-Cramton Act, 46 Stat. 482 (1930), 
as amended, when non-significant envi-
ronmental impacts are anticipated. 

(9) Reorganization of NCPC. 
(10) Personnel actions, including, but 

not limited to, investigations; perform-
ance reviews; award of personal service 
contracts, promotions and awards; re-
ductions in force, reassignments and 
relocations; and employee supervision 
and training. 

(11) Legal activities including, but 
not limited to, legal advice and opin-
ions; litigation or other methods of dis-
pute resolution; and procurement of 
outside legal services. 

(12) Procurement of goods and serv-
ices, transactions, and other types of 

activities related to the routine and 
continuing administration, manage-
ment, maintenance and operations of 
the Commission or its facilities. 

(13) Adoption and issuance of rules, 
directives, official policies, guidelines, 
and publications or recommendations 
of an educational, financial, informa-
tional, legal, technical or procedural 
nature. 

(b) The Executive Director shall in-
clude in his/her EDR, or the docu-
mentation of a delegated action, his/ 
her decision to apply a Categorical Ex-
clusion and the rationale for this deci-
sion. 

Subpart E—Environmental 
Assessments 

§ 601.13 Characteristics of Commission 
actions eligible for an Environ-
mental Assessment. 

(a) An EA is a concise document with 
sufficient information and analysis to 
enable the Executive Director to deter-
mine whether to issue a FONSI or pre-
pare an EIS. 

(b) Commission actions that gen-
erally require an EA exhibit the fol-
lowing characteristics: 

(1) Minor but likely insignificant 
degradation of environmental quality; 

(2) Minor but likely insignificant cu-
mulative impact on environmental 
quality; and 

(3) Minor but likely insignificant im-
pact on protected resources. 

§ 601.14 Commission actions generally 
eligible for an Environmental As-
sessment. 

Commission actions that typically 
require preparation of an EA include 
without limitation: 

(a) Approval of final plans for Fed-
eral public buildings in the District of 
Columbia, and the provisions for open 
space in and around the same, pursuant 
to 40 U.S.C. 8722(d) and D.C. Code 2– 
1004(c). 

(b) Approval of final plans for Dis-
trict of Columbia public buildings and 
the open space around them within the 
Central Area pursuant to 40 U.S.C. 
8722(e) and D.C. Code 2–1004(d). 

(c) Recommendations to a Federal or 
District of Columbia agency on any 
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master plan or master plan modifica-
tion submitted to the Commission that 
include proposed future projects that 
require Commission approval pursuant 
to 40 U.S.C. 8722(d)–(e) and D.C. Code 2– 
1004(c)–(d) within a five-year time-
frame. 

(d) Approval of a final site and design 
for a commemorative work authorized 
under the Commemorative Works Act 
pursuant to 40 U.S.C. 8905. 

(e) Approval of transfers of jurisdic-
tion over properties within the District 
of Columbia owned by the United 
States or the District among or be-
tween Federal and District authorities, 
pursuant to 40 U.S.C. 8124, unless such 
transfers met the criteria of 
§ 601.12(a)(7). 

§ 601.15 Process for preparing an Envi-
ronmental Assessment. 

An EA prepared by NCPC as the Lead 
Agency for a project requiring Com-
mission approval shall comply with the 
following requirements: 

(a) The EA shall include, without 
limitation, a brief discussion of the 
proposed action; the purpose and need 
for the proposed action; the environ-
mental impacts of the proposed action; 
the environmental impacts of the al-
ternatives considered; Mitigation 
measures, if necessary; and a list of 
agencies and persons consulted in prep-
aration of the assessment. 

(b) The NCPC shall involve to the ex-
tent practicable applicants; Federal 
and District of Columbia agencies; the 
public; and stakeholders in the prepa-
ration of an EA. 

(c) The NCPC, at the sole discretion 
of the Executive Director, may under-
take Public Scoping for an action re-
quiring an EA. The Public Scoping 
shall generally commence after 
issuance of a public notice in a media 
source with widespread circulation and 
the NCPC Web site of NCPC’s intent to 
prepare an EA. The notice shall include 
the date, time and location of the Pub-
lic Scoping meeting. 

(d) The NCPC may solicit public re-
view and comment of a Draft EA. The 
public comment period generally shall 
be thirty (30) calendar days. The public 
comment period shall begin when the 
Executive Director announces the 
availability of the Draft EA on the 

NCPC Web site (www.ncpc.gov). The 
NCPC, at its sole discretion, may de-
cline to circulate a draft EA for non- 
controversial projects. 

§ 601.16 Finding of No Significant Im-
pact. 

(a) If NCPC is the Lead Agency and 
the final EA supports a FONSI, NCPC 
shall prepare and execute a FONSI. The 
FONSI shall be prepared following clo-
sure of the discretionary public com-
ment period on a Draft EA, or if no 
public comment period is deemed nec-
essary, at the conclusion of the prepa-
ration of an EA. The FONSI shall brief-
ly state the reasons why the proposed 
action will not have a significant effect 
on the environment and include the EA 
or a summary thereof, any Mitigation 
commitments, and a schedule for im-
plementing the Mitigation commit-
ments. The FONSI shall be signed fol-
lowing the Commission final approval 
of the applicant’s project. 

(b) If NCPC is not the Lead Agency, 
it shall evaluate the adequacy of the 
Lead Agency’s FONSI. If NCPC deter-
mines the FONSI to be adequate, NCPC 
shall proceed as follows. If consistent 
with the Federal Agency’s NEPA regu-
lations, NCPC may co-sign the Lead 
Agency’s FONSI following the Commis-
sion final approval of the application. 
Alternatively, NCPC may prepare and 
execute its own FONSI consistent with 
the requirements of paragraph (a) of 
this section and sign the FONSI fol-
lowing the Commission’s final approval 
of the project. 

(c) In certain limited circumstances 
described in 40 CFR 1501.4(e)(2)(i) and 
(ii), a FONSI prepared by NCPC shall 
be available for public review for thirty 
(30) days before NCPC makes it final 
determination. NCPC shall also publish 
all FONSIs on its Web site seven (7) 
calendar days before the Commission 
takes action on the underlying applica-
tion. 

(d) If the Commission determines a 
Lead Agency’s EA does not support a 
FONSI, either the Lead Agency shall 
prepare an EIS, or the Commission 
shall not approve or consider further 
the underlying application. 
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§ 601.17 Supplemental Environmental 
Assessments. 

(a) The NCPC shall prepare a supple-
mental EA if five or more years have 
elapsed since adoption of the EA and: 

(1) There are substantial changes to 
the proposed action that are relevant 
to environmental concerns; or 

(2) There are significant new cir-
cumstances or information that are 
relevant to environmental concerns 
and have a bearing on the proposed ac-
tion or its impacts. 

(b) The NCPC may supplement a 
Draft or Final EA at any time to fur-
ther the purposes of NEPA. 

(c) The NCPC shall prepare, cir-
culate, and file a supplement to a Draft 
or Final EA, and adopt a FONSI in ac-
cordance with the requirements of 
§§ 601.15 and 601.16. If NCPC is not the 
Lead Agency, it shall proceed as out-
lined in § 601.16(b) and (c). 

Subpart F—Environmental Impact 
Statements 

§ 601.18 Requirement for and timing of 
an Environmental Impact State-
ment. 

Prior to the Commission’s approval 
of a major Federal action significantly 
affecting the quality of the human en-
vironment, the Executive Director 
shall prepare an EIS for a Non-Federal 
Agency application. 

§ 601.19 Context, intensity, and signifi-
cance of impacts. 

(a) As required by 40 CFR 1508.27(a) 
and (b), NCPC’s determination of 
whether an EIS is required and wheth-
er impacts are significant shall be 
made with consideration to the context 
and intensity of the impacts associated 
with a proposed action. 

(b) The significance of an action is 
determined in the context of its effects 
on society as a whole, the National 
Capital Region and its Environs, the 
particular interests affected, and the 
specific locality or area within which 
the proposed action is located. The 
context will vary from project to 
project and will be based on the type, 
attributes, and characteristics of a par-
ticular proposal. 

(c) The significance of an action is 
also determined based on the severity 

of impacts imposed by the proposal. Se-
verity shall be determined based on an 
evaluation of a proposal in the manner 
outlined in 40 CFR 1508.27(b)(1) through 
(10). The evaluation shall also be in-
formed by the relevant policies of ‘‘The 
Comprehensive Plan for the National 
Capital: Federal Elements’’ and other 
applicable Commission plans and pro-
grams. Proposed actions that conflict 
with or delay achievement of the goals 
and objectives of Commission plans 
and programs are generally more like-
ly to be found to have significant im-
pacts than proposals that are con-
sistent with Commission plans and pro-
grams. 

(d) Proposed actions shall also be 
deemed significant and require an EIS 
if they exhibit at least one of the fol-
lowing characteristics: 

(1) The proposed action results in a 
substantial change to the Monumental 
Core. 

(2) The proposed action causes sub-
stantial alteration to the important 
historical, cultural, and natural fea-
tures of the National Capital and its 
Environs. 

(3) The proposed action is likely to be 
controversial because of its impacts on 
the human environment. 

§ 601.20 Streamlining Environmental 
Impact Statements. 

The NCPC as Lead Agency shall use 
all available techniques to minimize 
the length of an EIS. Such techniques 
include, without limitation, drafting 
an EIS in clear, concise language; pre-
paring an analytic vs. encyclopedic 
EIS; reducing emphasis on background 
information; using the scoping process 
to emphasize significant issues and de- 
emphasize non-significant issues; in-
corporating relevant information by 
reference; using a programmatic EIS 
and tiering to eliminate duplication in 
subsequent EISs; and following the for-
mat guidelines of § 601.22. 

§ 601.21 Programmatic Environmental 
Impact Statements and tiering. 

(a) The NCPC shall prepare a pro-
grammatic Environmental Document 
(Programmatic EA or PEA or Pro-
grammatic EIS or PEIS) to assess the 
impacts of proposed projects and plans 
when there is uncertainty regarding 

VerDate Sep<11>2014 11:13 Jan 24, 2018 Jkt 244004 PO 00000 Frm 00105 Fmt 8010 Sfmt 8010 Q:\01\1V1.TXT 31kp
ay

ne
 o

n 
D

S
K

54
D

X
V

N
1O

F
R

 w
ith

 $
$_

JO
B



96 

1 CFR Ch. VI (1–1–18 Edition) § 601.22 

the timing, location and environmental 
impacts of subsequent implementing 
actions. At the time NCPC undertakes 
a site or project specific action within 
the parameters of the PEA or PEIS, 
NCPC shall tier its Environmental 
Document by summarizing information 
in the PEIS or PEA, as applicable, and 
concentrate on the issues applicable to 
the specific action. 

(b) A PEIS or PEA prepared by NCPC 
shall be governed by the CEQ regula-
tions and the rules of this part. 

§ 601.22 Contents of an Environmental 
Impact Statement. 

(a) When NCPC serves as Lead Agen-
cy for an EIS, the following informa-
tion shall be included in the EIS: 

(1) A cover sheet. The cover sheet 
shall be one-page and include a list of 
responsible and Cooperating Agencies; 
the title of the proposed action that is 
the subject of the EIS; the name, ad-
dress, and telephone number of the 
NCPC point of contact; the designation 
as to whether the statement is draft, 
final, or draft or final supplement; a 
one paragraph abstract of the EIS; and 
the date by which comments must be 
received. 

(2) A summary. The summary shall 
accurately summarize the information 
presented in the EIS. The summary 
shall focus on the main conclusions, 
areas of controversy, and the issues to 
be resolved. 

(3) A table of contents. The table of 
contents shall allow a reader to quick-
ly locate subject matter in the EIS—ei-
ther by topic area and/or alternatives 
analyzed. 

(4) The purpose and need. A state-
ment of the purpose of and need for the 
action briefly stating the underlying 
purpose and need to which the agency 
is responding. 

(5) The identification of alternatives 
including the proposed action. This 
section shall provide a brief description 
and supporting documentation for all 
alternatives including the proposed ac-
tion; the no action alternative; all rea-
sonable alternatives including those 
not within the jurisdiction of the agen-
cy; alternatives considered but elimi-
nated and the reason for their elimi-
nation; the agency’s preferred alter-
native, if one exists; the environ-

mentally preferred alternative; and 
Mitigation measures not already in-
cluded in the proposed action. 

(6) The identification of the affected 
environment. This section shall pro-
vide a succinct description of the envi-
ronment to be affected by the proposed 
action and the alternatives considered. 
This section shall include, if applica-
ble, other activities in the area af-
fected by or related to the proposed ac-
tion. 

(7) The identification of environ-
mental consequences. This section 
shall focus on the environmental im-
pacts of the alternatives including the 
proposed action, any adverse environ-
mental effects which cannot be avoided 
should the proposal be implemented, 
the relationship between short-term 
uses of the environment and the main-
tenance and enhancement of long-term 
productivity, and any irreversible com-
mitments of resources which would be 
involved if the proposal is imple-
mented. The impacts shall be discussed 
in terms of direct, indirect and cumu-
lative effects and their significance, as 
well as any appropriate means to miti-
gate adverse impacts. The discussion 
shall also include issues and impact 
topics considered but dismissed to re-
veal non-impacted resources. Resource 
areas and issues requiring consider-
ation shall include those identified in 
the scoping process, and, without limi-
tation, the following: 

(i) Possible conflicts between the pro-
posed action and the land use plans, 
policies, or controls (local, state, or In-
dian tribe) for the area concerned. 

(ii) Natural and biological resources 
including topography, hydrology, soils, 
flora, fauna, floodplains, wetlands, and 
endangered species. 

(iii) Air quality. 
(iv) Noise. 
(v) Water resources including waste-

water treatment and storm water man-
agement. 

(vi) Utilities including energy re-
quirements and conservation. 

(vii) Solid waste and hazardous waste 
generation/removal. 

(viii) Community facilities. 
(ix) Housing. 
(x) Transportation network. 
(xi) Socio-cultural and economic en-

vironments. 
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(xii) Environmental Justice and the 
requirements of Executive Order 12898 
(Federal Actions to Address Environ-
mental Justice in Minority Popu-
lations). 

(xiii) Urban quality and design of the 
built environment including visual re-
sources and aesthetics. 

(xiv) Historic and cultural resources 
to include documentation of the results 
of the Section 106 Consultation process. 

(xv) Public health and safety. 
(8) A list of preparers. This list shall 

include all pertinent organizations, 
agencies, individuals, and government 
representatives primarily responsible 
for the preparation of the EIS and their 
qualifications. 

(9) An index. The index shall be 
structured to reasonably assist the 
reader of the Draft or Final EIS in 
identifying and locating major topic 
areas or elements of the EIS informa-
tion. The level of detail of the index 
shall provide sufficient focus on areas 
of interest to any reader not just the 
most important topics. 

(10) An appendix. The appendix shall 
consist of material prepared in connec-
tion with an EIS (as distinct from ma-
terial which is incorporated by ref-
erence) and material which substan-
tiates any analysis fundamental to the 
EIS. The material in the appendix shall 
be analytical and relevant to the deci-
sion to be made. The appendix shall be 
posted on NCPC’s Web site. 

(b) [Reserved] 

§ 601.23 The Environmental Impact 
Statement process. 

(a) The NCPC shall involve the appli-
cant, Federal and District of Columbia 
agencies, members of the public and 
stakeholders in the preparation of an 
EIS. Public participation shall be re-
quired as part of the Public Scoping 
process and review of the Draft EIS. 
The NCPC shall also consult with agen-
cies having jurisdiction by law or ex-
pertise. Agencies with ‘‘jurisdiction by 
law’’ are those with ultimate jurisdic-
tion over a project and whose assist-
ance may be required on certain issues 
and those with other kinds of regu-
latory or advisory authority with re-
spect to the action or its effects on par-
ticular environmental resources. 

(b) To determine the scope of an EIS 
through a Public Scoping process, 
NCPC shall proceed as follows: 

(1) Disseminate a NOI in accordance 
with 40 CFR 1501.7 and 1506.6. 

(2) Publish a NOI in the FEDERAL 
REGISTER and on NCPC’s Web site 
which shall begin the Public Scoping 
process. 

(3) Include the date, time, and loca-
tion of a Public Scoping meeting in the 
NOI. The public meeting shall be an-
nounced at least thirty (30) calendar 
days in advance of its scheduled date. 

(4) Hold Public Scoping meeting(s) in 
facilities that are accessible to the dis-
abled; include translators if requested 
in advance; include signers or inter-
preters for the hearing impaired if re-
quested in advance; and allow special 
arrangements for consultation with af-
fected Indian tribes or other Native 
American groups who have environ-
mental concerns that cannot be shared 
in a public forum. 

(5) Consider all comments received 
during the announced comment period 
regarding the analysis of alternatives, 
the affected environment, and identi-
fication of potential impacts. 

(6) Apply the provisions of this sec-
tion to a Supplemental EIS if the Exec-
utive Director of NCPC, in his/her sole 
discretion, determines a Public 
Scoping process is required for a Sup-
plemental EIS. 

(c) A Draft EIS shall be available to 
the public for their review and com-
ment, for a period of generally forty- 
five (45) calendar days. The public com-
ment period shall begin when NCPC 
shares a copy of the Draft EIS with 
EPA in anticipation of EPA’s publica-
tion of an NOA. The NCPC shall hold at 
least one public meeting during the 
public comment period on a Draft EIS. 
The public meeting shall be announced 
at least thirty (30) calendar days in ad-
vance of its scheduled occurrence. The 
announcement shall identify the sub-
ject of the Draft EIS and include the 
public meeting date, time, and loca-
tion. 

§ 601.24 Final Environmental Impact 
Statement. 

(a) The NCPC shall prepare a Final 
EIS following the public comment pe-
riod and the public meeting(s) on the 
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Draft EIS. The Final EIS shall respond 
to oral and written comments received 
during the Draft EIS public comment 
period. 

(b) The Commission shall take final 
action on an application following a 
thirty (30) day Commission-sponsored 
review period of the Final EIS. The 
thirty (30) day period shall start when 
the EPA publishes a NOA for the Final 
EIS in the FEDERAL REGISTER. 

§ 601.25 Record of Decision. 
(a) If NCPC is the Lead Agency and 

decides to recommend approval of a 
proposed action covered by an EIS, it 
shall prepare and sign a ROD stating 
the Commission’s decision and any 
Mitigation measures required by the 
Commission. 

(1) The ROD shall include among oth-
ers: 

(i) A statement of the decision. 
(ii) The identification of alternatives 

considered in reaching a decision speci-
fying the alternatives that were con-
sidered to be environmentally pref-
erable. The ROD shall discuss pref-
erences among alternatives based on 
relevant factors including economic 
and technical planning considerations 
and the Commission’s statutory mis-
sion. The ROD shall identify those fac-
tors balanced to reach a decision and 
the influence of various factors on the 
decision. 

(iii) A statement as to whether all 
practicable means to avoid or minimize 
environmental harm from the alter-
native selected has been adopted, and if 
not, why they are not. 

(iv) A monitoring and enforcement 
program that summarizes Mitigation 
measures. 

(v) Date of issuance. 
(vi) Signature of the Chairman. 
(2) The contents of the draft ROD 

proposed for Commission adoption 
shall be summarized in the EDR and a 
full version of the draft document shall 
be included as an Appendix to the EDR. 
The Draft ROD, independently of the 
EDR, shall be made available to the 
public for review fourteen (14) calendar 
days prior to the Commission’s consid-
eration of the proposed action for 
which the EIS was prepared. 

(3) The Commission shall arrive at its 
decision about the proposed action for 

which NCPC serves as the Lead Agency 
and its environmental effects in a pub-
lic meeting of record as identified by 
the Commission’s monthly agenda. 

(b) If NCPC is not the Lead Agency, 
following the Commission final ap-
proval of a project to which a ROD per-
tains, and consistent with the Federal 
Agency’s NEPA regulations, NCPC 
may take one of the following actions. 
It may either co-sign the Lead Agen-
cy’s ROD following Commission ap-
proval of the project if NCPC agrees 
with its contents and conclusions or it 
shall prepare, sign, and sign and adopt 
its own ROD in accordance with the re-
quirements of paragraphs (a)(1) 
through (3) of this section. 

(c) If the Commission determines a 
Lead Agency’s EIS fails to support a 
ROD, the Lead Agency shall revise its 
EIS, or, alternatively, the Commission 
shall not approve or give any further 
consideration to underlying applica-
tion. 

§ 601.26 Supplemental Environmental 
Impact Statement. 

(a) The NCPC shall prepare a supple-
mental EIS if five or more years has 
elapsed since adoption of the EIS and: 

(1) There are substantial changes to 
the proposed action that are relevant 
to environmental concerns; or 

(2) There are significant new cir-
cumstances or information that are 
relevant to environmental concerns 
and have a bearing on the proposed ac-
tion or its impacts. 

(b) The NCPC may supplement a 
Draft or Final EIS at any time, to fur-
ther the purposes of NEPA. 

(c) The NCPC shall prepare, cir-
culate, and file a supplement to a Draft 
or Final EIS in in accordance with the 
requirements of §§ 601.22 through 601.24 
except that Public Scoping is optional 
for a supplemental EIS. 

(d) The NCPC shall prepare a ROD for 
a Supplemental EIS. The ROD’s con-
tents, the procedure for public review, 
and the manner in which it shall be 
adopted shall be as set forth in § 601.25. 

§ 601.27 Legislative Environmental Im-
pact Statement. 

(a) Consistent with 40 CFR1506.8, the 
Executive Director shall prepare an 
EIS for draft legislation initiated by 
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NCPC for submission to Congress. The 
EIS for the proposed legislation shall 
be included as part of the formal trans-
mittal of NCPC’s legislative proposal 
to Congress. 

(b) The requirements of this section 
shall not apply to legislation Congress 
directs NCPC to prepare. 

Subpart G—Dispute Resolution 
§ 601.28 Dispute resolution. 

Any disputes arising under this part, 
shall be resolved, unless otherwise oth-
erwise provided by law or regulation by 
the parties through interagency, good 
faith negotiations starting at the 
working levels of each agency, and if 
necessary, by elevating such disputes 
within the respective Agencies. If reso-
lution at higher levels is unsuccessful, 
the parties may participate in medi-
ation. 

§ 601.29 [Reserved] 

PART 602—NATIONAL CAPITAL 
PLANNING COMMISSION FREE-
DOM OF INFORMATION ACT 
REGULATIONS 

Sec. 
602.1 Purpose. 
602.2 Policy. 
602.3 Definitions. 
602.4 Information available without a FOIA 

Request. 
602.5 FOIA Request requirements. 
602.6 FOIA response requirements. 
602.7 Multi-track processing. 
602.8 Expedited processing. 
602.9 Consultations and referrals. 
602.10 Classified and Controlled Unclassified 

Information. 
602.11 Confidential Commercial Informa-

tion. 
602.12 Appeals of Adverse Determinations. 
602.13 Fees. 
602.14 Fee waiver requirements. 
602.15 Preservation of FOIA records. 

AUTHORITY: 5 U.S.C. 552, as amended. 

SOURCE: 82 FR 44037, Sept. 20, 2017, unless 
otherwise noted. 

§ 602.1 Purpose. 
This part contains the rules the Na-

tional Capital Planning Commission 
(NCPC or Commission) shall follow in 
processing third party Requests for 
Records concerning the activities of 

the NCPC under the Freedom of Infor-
mation Act (FOIA), 5 U.S.C. 552, as 
amended. Requests made by a U.S. cit-
izen or an individual lawfully admitted 
for permanent residence to access his 
or her own records under the Privacy 
Act, 5 U.S.C. 522a are processed under 
this part and in accordance with part 
603 of Title 1 of the Code of Federal 
Regulations (CFR) to provide the 
greatest degree of access while safe-
guarding an individual’s personal pri-
vacy. Information routinely provided 
to the public as part of regular NCPC 
activity shall be provided to the public 
without regard to this part. 

§ 602.2 Policy. 
(a) It is the NCPC’s policy to facili-

tate the broadest possible availability 
and dissemination of information to 
the public through use of the NCPC’s 
Web site, www.ncpc.gov, and physical 
distribution of materials not available 
electronically. The NCPC staff shall be 
available to assist the public in obtain-
ing information formally by using the 
procedures herein or informally in a 
manner not inconsistent with the rule 
set forth in this part. 

(b) To the maximum extent possible, 
the NCPC shall make available agency 
Records of interest to the public that 
are appropriate for disclosure. 

§ 602.3 Definitions. 
For purposes of this part, the fol-

lowing definitions shall apply: 
Act and FOIA mean the Freedom of 

Information Act, 5 U.S.C. 552, as 
amended. 

Adverse Determination or Determina-
tion shall include a determination to 
withhold, in whole or in part, Records 
requested in a FOIA Request; the fail-
ure to respond to all aspects of a Re-
quest; the determination to deny a re-
quest for a Fee Waiver; or the deter-
mination to deny a request for expe-
dited processing. The term shall also 
encompass a challenge to NCPC’s de-
termination that Records have not 
been described adequately, that there 
are no responsive Records, or that an 
adequate Search has been conducted. 

Agency Record or Record means any 
documentary material which is either 
created or obtained by a federal agency 
(Agency) in the transaction of Agency 
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business and under Agency control. 
Agency Records may include without 
limitation books; papers; maps; charts; 
plats; plans; architectural drawings; 
photographs and microfilm; machine 
readable materials such as magnetic 
tape, computer disks and electronic 
data storage devices; electronic records 
including email messages; and audio-
visual material such as still pictures, 
sound, and video recordings. This defi-
nition generally does not cover records 
of Agency staff that are created and 
maintained primarily for a staff mem-
ber’s convenience, exempt from Agency 
creation or retention requirements, 
and withheld from distribution to 
other Agency employees for their offi-
cial use. 

Confidential Commercial Information 
means commercial or financial infor-
mation obtained by the NCPC from a 
Submitter that may be protected from 
disclosure under Exemption 4 of the 
FOIA. Exemption 4 of the FOIA pro-
tects trade secrets and commercial or 
financial information obtained from a 
person which information is privileged 
or confidential. 

Controlled Unclassified Information 
means unclassified information that 
does not meet the standards for Na-
tional Security Classification under 
Executive Order 13536, as amended, but 
is pertinent to the national interests of 
the United States or to the important 
interests of entities outside the federal 
government, and under law or policy 
requires protection from unauthorized 
disclosure, special handling safeguards, 
or prescribed limits on exchange or dis-
semination. 

Commercial Use Request means a FOIA 
Request from or on behalf of one who 
seeks information for a use or purpose 
that furthers the commercial, trade, or 
profit interests of the Requester or the 
person on whose behalf the Request is 
made. 

Direct Costs means those expenditures 
that the NCPC incurs in searching for, 
duplicating, and reviewing documents 
to respond to a FOIA Request. Direct 
Costs include, for example, the salary 
of the employee performing the work 
(the basic rate of pay for the employee 
plus 16 percent of the rate to cover ben-
efits) and the cost of operating dupli-
cating machinery. Direct Costs do not 

include overhead expenses such as 
costs of space, and heating or lighting 
the facility in which the Records are 
stored. 

Duplication means the process of 
making a copy of a document nec-
essary to respond to a FOIA Request in 
a form that is reasonably usable by a 
Requester. Copies can take the form of, 
among others, paper copy, audio-visual 
materials, or machine readable docu-
ments (i.e., computer disks or elec-
tronic data storage devices). 

Educational Institution means a pre-
school, a public or private elementary 
or secondary school, an institution of 
undergraduate higher education, an in-
stitution of graduate higher education, 
an institution of professional edu-
cation, and an institution of vocational 
education, which operates a program or 
programs of scholarly research. To be 
classified in this category, a Requester 
must show that the Request is author-
ized by and is made under the auspices 
of a qualifying institution and that the 
records are not sought for a commer-
cial use but are sought to further 
scholarly research. 

Expedited Processing means giving a 
FOIA Request priority because a Re-
quester has shown a compelling need 
for the Records. 

Fee Waiver means a waiver in whole 
or in part of fees if a Requester can 
demonstrate that certain statutory re-
quirements are satisfied including that 
the information is in the public inter-
est and is not requested primarily for 
commercial purposes. 

FOIA Public Liaison means an NCPC 
official who is responsible for assisting 
in reducing delays, increasing trans-
parency and understanding the status 
of Requests, and assisting in the reso-
lution of disputes. 

FOIA Request or Request means a 
written Request made by an entity or 
member of the public for an Agency 
Record submitted via the U.S. Postal 
Service mail or other delivery means 
to include without limitation elec-
tronic-mail (email) or facsimile. 

Frequently Requested Documents 
means documents that have been Re-
quested at least three times under the 
FOIA. It also includes documents the 
NCPC anticipates would likely be the 
subject of multiple Requests. 
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Multi-track Processing means placing 
requests in multiple tracks based on 
the amount of work or time (or both) 
needed to process the request. Simple 
Requests requiring relatively minimal 
work and/or review are placed in one 
processing track, more complex Re-
quests are placed in one or more other 
tracks, and expedited Requests are 
placed in a separate track. Requests in 
each track are processed on a first-in/ 
first-out basis. 

Noncommercial Scientific Institution 
means an institution that is not oper-
ated for commerce, trade or profit, but 
is operated solely for the purpose of 
conducting scientific research the re-
sults of which are not intended to pro-
mote any particular product or indus-
try. To be in this category, a Requester 
must show that the Request is author-
ized by and is made under the auspices 
of a qualifying institution and that the 
Records are not sought for commercial 
use but are sought to further scientific 
research. 

Privacy Act Request means, in accord-
ance with NCPC’s Privacy Act Regula-
tions (1 CFR part 603) a written (paper 
copy with an original signature) re-
quest made by an individual for infor-
mation about himself/herself that is 
contained in a Privacy Act system of 
records. The Privacy Act applies only 
to U.S. citizens and aliens lawfully ad-
mitted for permanent residence such 
that only individuals satisfying these 
criteria may make Privacy Act Re-
quests. 

Reading Room Materials means 
Records, paper or electronic, that are 
required to be made available to the 
public under 5.U.S.C. 552(a)(2) as well as 
other Records that the NCPC, at its 
discretion, makes available to the pub-
lic for inspection and copying without 
requiring the filing of a FOIA Request. 

Representative of the News Media 
means any person or entity that gath-
ers information of potential interest to 
a segment of the population, uses his/ 
her/its editorial skills to turn raw ma-
terial into a distinct work, and distrib-
utes that work to an audience. News 
media entities include television or 
radio stations broadcasting to the pub-
lic at large; publishers of periodicals 
that qualify as disseminators of news 
and make their products available for 

purchase or subscription by the general 
public; and alternative media to in-
clude electronic dissemination through 
telecommunication (internet) services. 
To be in this category, a Requester 
must not be seeking the Requested 
Records for a commercial use. A Free-
lance Journalist is a Representative of 
the News Media who is able to dem-
onstrate a solid basis for expecting 
publication through a news organiza-
tion, even though not actually em-
ployed by that news organization. A 
publication contract or past evidence 
of a specific freelance assignment from 
a news organization may indicate a 
solid basis for expecting publication. 

Requester means an entity or member 
of the public submitting a FOIA Re-
quest. 

Requester Category means one of the 
five categories NCPC places Requesters 
in for the purpose of determining 
whether the Requester will be charged 
for Search, Review and Duplication, 
and includes Commercial Use Requests, 
Educational Institutions, Noncommer-
cial Scientific Institutions, Represent-
atives of the News Media, and all other 
Requesters. 

Review means the examination of 
Records to determine whether any por-
tion of the located Record is eligible to 
be withheld. It also includes processing 
any Records for disclosure, i.e., doing 
all that is necessary to excise the 
record and otherwise prepare the 
Record for release. Review does not in-
clude time spent resolving general 
legal or policy issues regarding the ap-
plication of exemptions. 

Search means the process of looking 
for material, by manual or electronic 
means that is responsive to a FOIA Re-
quest. The term also includes page-by- 
page or line-by-line identification of 
material within documents. 

Submitter means any person or entity 
outside the federal government from 
whom the NCPC directly or indirectly 
obtains commercial or financial infor-
mation. The term includes, among oth-
ers, corporations, banks, state and 
local governments, and agencies of for-
eign governments who provide informa-
tion to the NCPC. 

Unusual Circumstances means, for 
purposes of § 602.7(c), and only to the 
extent reasonably necessary to the 
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proper processing of a particular Re-
quest: 

(1) The need to Search for and collect 
the Requested Agency Records from es-
tablishments that are separate from 
the Commission’s offices; 

(2) The need to Search for, collect 
and appropriately examine and Review 
a voluminous amount of separate and 
distinct Agency Records which are de-
manded in a single Request; or 

(3) The need for consultation with an-
other Agency having a substantial in-
terest in the determination of the 
FOIA Request. 

Workday means a regular Federal 
workday. It does not include Satur-
days, Sundays, and legal public holi-
days. 

§ 602.4 Information available without a 
FOIA Request. 

(a) The NCPC shall maintain an elec-
tronic library at www.ncpc.gov that 
makes Reading Room Materials capa-
ble of production in electronic form 
available for public inspection and 
downloading. The NCPC shall also 
maintain an actual public reading 
room containing Reading Room Mate-
rials incapable of production in elec-
tronic form at NCPC’s offices. The ac-
tual reading room shall be available for 
use on Workdays during the hours of 
9:00 a.m. to 4:00 p.m. Requests for ap-
pointments to review Reading Room 
Materials in the actual public reading 
room should be directed to the NCPC’s 
Information Resources Specialist iden-
tified on the NCPC Web site 
(www.ncpc.gov). 

(b) The following types of Records 
shall be available routinely without re-
sort to formal FOIA Request proce-
dures unless such Records fall within 
one of the exemptions listed at 5 U.S.C. 
552(b) of the Act: 

(1) Commission agendas; 
(2) Plans and supporting documenta-

tion submitted by applicants to the 
Commission to include environmental 
and historic preservation reports pre-
pared for a plan or project; 

(3) Executive Director’s Rec-
ommendations; 

(4) Commission Memoranda of Ac-
tion; 

(5) Transcripts of Commission pro-
ceedings; 

(6) The Comprehensive Plan for the 
National Capital: Federal Elements 
and other plans prepared by the NCPC; 

(7) Federal Capital Improvements 
Plan for the National Capital Region 
following release of the President’s 
Budget; 

(8) Policies adopted by the Commis-
sion; 

(9) Correspondence between the Com-
mission and the Congress, other federal 
and local government agencies, and the 
public; and 

(10) Frequently Requested Docu-
ments. 

§ 602.5 FOIA Request requirements. 
(a) The NCPC shall designate a Chief 

Freedom of Information Act Officer 
who shall be authorized to grant or 
deny any Request for a Record of the 
NCPC. 

(b) Requests for a Record or Records 
that is/are not available in the actual 
or electronic reading rooms shall be di-
rected to the Chief Freedom of Infor-
mation Act Officer. 

(c) All FOIA Requests shall be made 
in writing. If sent by U.S. mail, Re-
quests should be sent to NCPC’s official 
business address contained on the 
NCPC Web site. If sent via email, they 
should be directed to FOIA@ncpc.gov. 
To expedite internal handling of FOIA 
Requests, the words Freedom of Infor-
mation Act Request shall appear 
prominently on the transmittal enve-
lope or the subject line of a Request 
sent via email or facsimile. 

(d) The FOIA Request shall: 
(1) State that the Request is made 

pursuant to the FOIA; 
(2) Describe the Agency Record(s) Re-

quested in sufficient detail including, 
without limitation, any specific infor-
mation known such as date, title or 
name, author, recipient, or time frame 
for which you are seeking Records, to 
enable the NCPC personnel to locate 
the Requested Agency Records; 

(3) State, pursuant to the fee sched-
ule set forth in § 602.14, a willingness to 
pay all fees associated with the FOIA 
Request or the maximum fee the Re-
quester is willing to pay to obtain the 
Requested Records, unless the Re-
quester is seeking a Fee Waiver or 
placement in a certain Requester Cat-
egory; 
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(4) State, if desired, the preferred 
form or format of disclosure of Agency 
Records with which the NCPC shall en-
deavor to comply unless compliance 
would damage or destroy an original 
Agency Record or reproduction is cost-
ly and/or requires the acquisition of 
new equipment; and 

(5) Provide a phone number, email 
address or mailing address at which the 
Requester can be reached to facilitate 
the handling of the Request. 

(e) If a FOIA Request is unclear, 
overly broad, involves an extremely vo-
luminous amount of Records or a bur-
densome Search, or fails to state a 
willingness to pay the requisite fees or 
the maximum fee which the Requester 
is willing to pay, the NCPC shall en-
deavor to contact the Requester to de-
fine the subject matter, identify and 
clarify the Records being sought, nar-
row the scope of the Request, and ob-
tain assurances regarding payment of 
fees. The timeframe for a response set 
forth in § 602.6(a) shall be tolled 
(stopped temporarily) and the NCPC 
will not begin processing a Request 
until the NCPC obtains the informa-
tion necessary to clarify the Request 
and/or clarifies issues pertaining to the 
fee. 

(f) NCPC shall designate a FOIA Pub-
lic Liaison to assist a Requester in 
making a Request or to assist a Re-
quester in correcting a Request that 
does not reasonably describe the 
Records sought or to correct other defi-
ciencies described in paragraph (e) of 
this section that necessitate follow-up 
with the Requester. 

§ 602.6 FOIA response requirements. 
(a) The Freedom of Information Act 

Officer, upon receipt of a FOIA Request 
made in compliance with these rules, 
shall determine whether to grant or 
deny the Request. The Freedom of In-
formation Officer shall notify the Re-
quester in writing within 20 Workdays 
of receipt of a perfected Request of his/ 
her determination and the reasons 
therefore and of the right to appeal any 
Adverse Determination to the head of 
the NCPC. 

(b) In cases involving Unusual Cir-
cumstances, the agency may extend 
the 20 Workday time limit by written 
notice to the Requester. The written 

notice shall set forth the reasons for 
the extension and the date on which a 
determination is expected to be dis-
patched. No such notice shall specify a 
date that would result in an extension 
of more than 10 Working Days unless 
the agency affords the Requester an op-
portunity to modify his/her Request or 
arranges an alternative timeframe 
with the Requester for completion of 
the NCPC’s processing. The agency 
shall also advise the Requester of his/ 
her right to seek assistance from the 
FOIA Public Liaison or OGIS to resolve 
time limit disputes arising under this 
paragraph. 

(c) NCPC shall deny a Request based 
on an exemption contained in the FOIA 
and withhold information from disclo-
sure pursuant to an exemption only if 
NCPC reasonably foresees that disclo-
sure would harm an interest protected 
by an exemption or if disclosure is pro-
hibited by law. If a Request is denied 
based on an exemption, NCPC’s re-
sponse shall comply with the require-
ments of paragraph (d) below. 

(d) If a Request is denied in whole or 
in part, the Chief FOIA Officer’s writ-
ten determination shall include, if 
technically feasible, the precise 
amount of information withheld, and 
the exemption under which it is being 
withheld unless revealing the exemp-
tion would harm an interested pro-
tected by the exemption. NCPC shall 
release any portion of a withheld 
Record that reasonably can be seg-
regated from the exempt portion of the 
Record. 

§ 602.7 Multi-track processing. 

The NCPC may use multiple tracks 
for processing FOIA Requests based on 
the complexity of Requests and those 
for which expedited processing is Re-
quested. Complexity shall be deter-
mined based on the amount of work 
and/or time needed to process a Re-
quest and/or the number of pages of re-
sponsive Records. If the NCPC utilizes 
Multi-track Processing, it shall advise 
a Requester when a Request is placed 
in a slower track of the limits associ-
ated with a faster track and afford the 
Requester the opportunity to limit the 
scope of its Request to qualify for fast-
er processing. 
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§ 602.8 Expedited processing. 
(a) The NCPC shall provide Expedited 

Processing of a FOIA Request if the 
person making the Request dem-
onstrates that the Request involves: 

(1) Circumstances in which the lack 
of expedited treatment could reason-
ably be expected to pose an imminent 
threat to the life or physical safety of 
an individual; 

(2) An urgency to inform the public 
about an actual or alleged federal gov-
ernment activity, if made by a person 
primarily engaged in disseminating in-
formation; 

(3) The loss of substantial due process 
rights; or 

(4) A matter of widespread and excep-
tional media interest in which there 
exists possible questions about the gov-
ernment’s integrity which affect public 
confidence. 

(b) A Request for Expedited Proc-
essing may be made at the time of the 
initial FOIA Request or at a later time. 

(c) A Requester seeking Expedited 
Processing must submit a detailed 
statement setting forth the basis for 
the Expedited Processing Request. The 
Requester must certify in the state-
ment that the need for Expedited Proc-
essing is true and correct to the best of 
his/her knowledge. To qualify for Expe-
dited Processing, a Requester relying 
upon the category in paragraph (a)(2) 
of this section must establish: 

(1) He/She is a full time Representa-
tive of the News Media or primarily en-
gaged in the occupation of information 
dissemination, though it need not be 
his/her sole occupation; 

(2) A particular urgency to inform 
the public about the information 
sought by the FOIA Request beyond 
the public’s right to know about the 
government activity generally; and 

(3) The information is of the type 
that has value that will be lost if not 
disseminated quickly such as a break-
ing news story. Information of histor-
ical interest only or information 
sought for litigation or commercial ac-
tivities will not qualify nor would a 
news media deadline unrelated to 
breaking news. 

(d) Within 10 calendar days of receipt 
of a Request for expedited processing, 
the NCPC shall decide whether to grant 
or deny the Request and notify the Re-

quester of the decision in writing. If a 
Request for Expedited Processing is 
granted, the Request shall be given pri-
ority and shall be processed in the ex-
pedited processing track as fast as 
practicable. If a Request for Expedited 
Processing is denied, any appeal of that 
decision shall be acted on expedi-
tiously. 

§ 602.9 Consultations and referrals. 
(a) If a Requester seeks a Record in 

which another agency of the Federal 
Government is better able to determine 
whether the record is exempt from dis-
closure under the FOIA, NCPC shall ei-
ther respond to the FOIA Request after 
consultation with the Agency best able 
to determine if the Requested 
Record(s) is/are subject to disclosure or 
refer the responsibility for responding 
to the FOIA Request to the Agency re-
sponsible for originating the Record(s). 
Generally, the Agency originating a 
Record will be presumed by the NCPC 
to be the Agency best qualified to 
render a decision regarding disclosure 
or exemption except for Agency 
Records submitted to the NCPC pursu-
ant to its authority to review Agency 
plans and/or projects. 

(b) Upon referral of Records to an-
other Agency, the NCPC shall notify 
the Requester in writing of the refer-
ral, inform the Requester of the name 
of the Agency to which all or part of 
the responsive records have been re-
ferred, provide the Requester a descrip-
tion of the part of the Request referred, 
and advise the Requester of a point of 
contact within the receiving Agency. 

(c) The timeframe for a response to a 
FOIA Request requiring consultation 
or referral shall be based on the date 
the FOIA Request was initially re-
ceived by the NCPC and not any later 
date. 

§ 602.10 Classified and Controlled Un-
classified Information. 

(a) For Requests for an Agency 
Record that has been classified or may 
be appropriate for classification by an-
other Agency pursuant to an Executive 
Order concerning the classification of 
Records, the NCPC shall refer the re-
sponsibility for responding to the FOIA 
Request to the Agency that either clas-
sified the Record, should consider 
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classifying the Record, or has primary 
interest in the Record, as appropriate. 

(b) Whenever a Request is made for a 
Record that is designated Controlled 
Unclassified Information by another 
Agency, the NCPC shall refer the FOIA 
Request to the Agency that designated 
the Record as Controlled Unclassified 
Information. Decisions to disclose or 
withhold information designated as 
Controlled Unclassified Information 
shall be made based on the applica-
bility of the statutory exemptions con-
tained in the FOIA, not on a Controlled 
Unclassified Information marking or 
designation. 

§ 602.11 Confidential Commercial In-
formation. 

(a) Confidential Commercial Informa-
tion obtained by the NCPC from a Sub-
mitter shall be disclosed under the 
FOIA only in accordance with the re-
quirements of this section. 

(b) A Submitter of Confidential Com-
mercial Information shall use good- 
faith efforts to designate, by appro-
priate markings, either at the time of 
submission or at a reasonable time 
thereafter, any portions of its submis-
sion that it considers to be protected 
from disclosure under Exemption 4 of 
the FOIA. These designations will ex-
pire ten years after the date of the sub-
mission unless the Submitter requests, 
and provides justification for, a longer 
designation period. 

(c) Notice shall be given to a Sub-
mitter of a FOIA Request for potential 
Confidential Commercial Information 
if: 

(1) The requested information has 
been designated in good faith by the 
Submitter as Confidential Commercial 
Information eligible for protection 
from disclosure under Exemption 4 of 
the FOIA; or 

(2) The NCPC has reason to believe 
the requested information is Confiden-
tial Commercial Information protected 
from disclosure under Exemption 4 of 
the FOIA. 

(d) Subject to the requirements of 
paragraphs (c) and (g) of this section, 
the NCPC shall provide a Submitter 
with prompt written notice of a FOIA 
Request or administrative appeal that 
seeks the Submitter’s Confidential 
Commercial Information. The notice 

shall give the Submitter an oppor-
tunity to object to disclosure of any 
specified portion of that Confidential 
Commercial Information pursuant to 
paragraph (e) of this section. The no-
tice shall either describe the Confiden-
tial Commercial Information Re-
quested or include copies of the Re-
quested Records or portions thereof 
containing the Confidential Commer-
cial Information. When notice to a 
large number of Submitters is required, 
NCPC may provide notification by 
posting or publishing the notice in a 
place reasonably likely to accomplish 
the intent of the notice requirement 
such as a newspaper, newsletter, the 
NCPC Web site, or the FEDERAL REG-
ISTER. 

(e) The NCPC shall allow a Submitter 
a reasonable time to respond to the no-
tice described in paragraph (d) of this 
section and shall specify within the no-
tice the time period for response. If a 
Submitter has any objection to disclo-
sure, it shall submit a detailed written 
statement. The statement must specify 
all grounds for withholding any portion 
of the Confidential Commercial Infor-
mation under any exemption of the 
FOIA and, in the case of Exemption 4, 
it must show why the Confidential 
Commercial Information is a trade se-
cret or commercial or financial infor-
mation that is privileged or confiden-
tial. If the Submitter fails to respond 
to the notice within the specified time, 
the NCPC shall consider this failure to 
respond as no objection to disclosure of 
the Confidential Commercial Informa-
tion on the part of the Submitter, and 
NCPC shall proceed to release the re-
quested information. A statement pro-
vided by the Submitter that is not re-
ceived by NCPC until after the NCPC’s 
disclosure decision has been made shall 
not be considered by the NCPC. Infor-
mation provided by a Submitter under 
this paragraph may itself be subject to 
disclosure under the FOIA. 

(f) The NCPC shall consider a Sub-
mitter’s objections and specific 
grounds for nondisclosure in deciding 
whether to disclose Confidential Com-
mercial Information. Whenever the 
NCPC decides to disclose Confidential 
Commercial Information over the ob-
jection of a Submitter, the NCPC shall 
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give the Submitter written notice, 
which shall include: 

(1) A statement of the reason(s) why 
each of the Submitter’s disclosure ob-
jections was not sustained; 

(2) A description of the Confidential 
Commercial Information to be dis-
closed; and 

(3) A specified disclosure date, which 
shall be a reasonable time subsequent 
to the notice. 

(g) The notice requirements of para-
graphs (c) and (d) of this section shall 
not apply if: 

(1) The NCPC determines that the 
Confidential Commercial Information 
is exempt under FOIA; 

(2) The Confidential Commercial In-
formation has been published lawfully 
or has been officially made available to 
the public; 

(3) The Confidential Commercial In-
formation’s disclosure is required by 
statute (other than the FOIA) or by a 
regulation issued in accordance with 
the requirements of Executive Order 
12600 (Predisclosure Notification Proce-
dures for Confidential Commercial In-
formation); or 

(4) The designation made by the Sub-
mitter under paragraph (b) of this sec-
tion appears obviously frivolous in 
which case the NCPC shall, within a 
reasonable time prior to a specified dis-
closure date, give the Submitter writ-
ten notice of any final decision to dis-
close the Confidential Commercial In-
formation. 

(h) Whenever a Requester files a law-
suit seeking to compel the disclosure 
of Confidential Commercial Informa-
tion, the NCPC shall promptly notify 
the Submitter. 

(i) Whenever the NCPC provides a 
Submitter with notice and an oppor-
tunity to object to disclosure under 
paragraph (d) of this section, the NCPC 
shall also notify the Requester. When-
ever the NCPC notifies a Submitter of 
its intent to disclose Requested Infor-
mation under paragraph (f) of this sec-
tion, the NCPC shall also notify the 
Requester. Whenever a Submitter files 
a lawsuit seeking to prevent the disclo-
sure of Confidential Commercial Infor-
mation, the NCPC shall notify the Re-
quester. 

§ 602.12 Appeals of Adverse Deter-
minations. 

(a) An appeal of an Adverse Deter-
mination shall be made in writing to 
the Chairman of the Commission 
(Chairman). An appeal may be sub-
mitted via U.S. mail or other type of 
manual delivery service or via email or 
facsimile within 90 Workdays of the 
date of a notice of an Adverse Deter-
mination. To facilitate handling of an 
appeal, the words Freedom of Informa-
tion Act Appeal shall appear promi-
nently on the transmittal envelope or 
the subject line of a Request sent via 
electronic-mail or facsimile. 

(b) An appeal of an Adverse Deter-
mination shall include a detailed state-
ment of the legal, factual or other 
basis for the Requester’s objections to 
an Adverse Determination; a daytime 
phone number or email address where 
the Requester can be reached if the 
NCPC requires additional information 
or clarification regarding the appeal; 
copies of the initial Request and the 
NCPC’s written response; and for an 
Adverse Determination of a Request 
for Expedited Processing or a Fee 
Waiver, a demonstration of compliance 
with the requirements of §§ 602.8(a) and 
(c) or 602.15(a) through (c) respectively. 

(c) The Chairman shall respond to an 
appeal of an Adverse Determination in 
writing within 20 Workdays of receipt. 

(1) If the Chairman grants the appeal, 
the Chairman shall notify the Re-
quester, and the NCPC shall make 
available copies of the Requested 
Records promptly thereafter upon re-
ceipt of the appropriate fee determined 
in accordance with § 602.13. 

(2) If the Chairman denies the appeal 
in whole or in part, the letter to the 
Requester shall state 

(i) The reason(s) for the denial, in-
cluding the FOIA exemptions(s) ap-
plied; 

(ii) A statement that the decision is 
final; 

(iii) A notice of the Requester’s right 
to seek judicial review of the denial in 
the District Court of the United States 
in either the locale in which the Re-
quester resides, the locale in which the 
Requester has his/her principal place of 
business, or in the District of Colum-
bia; and 

VerDate Sep<11>2014 11:13 Jan 24, 2018 Jkt 244004 PO 00000 Frm 00116 Fmt 8010 Sfmt 8010 Q:\01\1V1.TXT 31kp
ay

ne
 o

n 
D

S
K

54
D

X
V

N
1O

F
R

 w
ith

 $
$_

JO
B



107 

National Capital Planning Commission § 602.13 

(iv) A notice that the Requester may 
seek dispute resolution services from 
either the NCPC FOIA Public Liaison 
or the Office of Government Informa-
tion Services (OGIS) to resolve dis-
putes between a Requester and the 
NCPC as a non-exclusive alternative to 
litigation. Contact information for 
OGIS can be obtained from the OGIS 
Web site at ogis@nara.gov. 

(d) The NCPC shall not act on an ap-
peal of an Adverse Determination if the 
underlying FOIA Request becomes the 
subject of FOIA litigation. 

(e) A party seeking court review of 
an Adverse Determination must first 
appeal the decision under this section 
to NCPC. 

§ 602.13 Fees. 
(a) NCPC shall charge fees for proc-

essing FOIA requests in accordance 
with the provisions of this section and 
OMB Guidelines. 

(b) For purposes of assessing fees, 
NCPC shall categorize Requesters into 
three categories: Commercial Use Re-
questers; Noncommercial Scientific In-
stitutions, Educational Institutions, 
and News Media Requesters; and all 
other Requesters. Different fees shall 
be charged depending upon the cat-
egory into which a Requester falls. If 
fees apply, a Requesters may seek a fee 
waiver in accordance with the require-
ments of § 602.15. 

(c) Search Fees shall be charged as 
follows: 

(1) NCPC shall not charge Search fees 
to Requests made by Educational Insti-
tutions, Noncommercial Scientific In-
stitutions, or Representatives of the 
New Media. NCPC shall charge Search 
fees to all other Requesters subject to 
the restrictions of paragraph (f)(5) of 
this section even if NCPC fails to lo-
cate any responsive Records or if the 
NCPC withholds Records located based 
on a FOIA exemption. 

(2) For each quarter hour spent by 
personnel searching for Requested 
Records, including electronic searches 
that do not require new programming, 
the Search fees shall be calculated 
based on the average hourly General 
Schedule (GS) base salary, plus the 
District of Columbia locality payment, 
plus 16 percent for benefits of employ-
ees in the following three categories: 

Staff Assistant (assigned at the GS 9–11 
grades); Professional Personnel (as-
signed at the GS 11–13 grades); and 
Managerial Staff (assigned at the 14–15 
grades). For a Staff Assistant the quar-
ter hour fee to Search for and retrieve 
a Requested Record shall be $9.00. If a 
Search and retrieval cannot be per-
formed entirely by a Staff Assistant, 
and the identification of Records with-
in the scope of a Request requires the 
use of Professional Personnel, the fee 
shall be $12.00 for each quarter hour of 
Search time spent by Professional Per-
sonnel. If the time of Managerial Per-
sonnel is required, the fee shall be 
$18.00 for each quarter hour of Search 
time spent by Managerial Personnel. 

(3) For a computer Search of Records, 
Requesters shall be charged the Direct 
Costs of creating a computer program, 
if necessary, and/or conducting the 
Search. Direct Costs for a computer 
Search shall include the cost that is di-
rectly attributable to the Search for 
responsive Records and the costs of the 
operator’s salary for the time attrib-
utable to the Search. 

(d) Duplication fees shall be charged 
to all Requesters, subject to the limita-
tions of paragraph (f)(5) of this section. 
For a paper photocopy of a Record (no 
more than one copy of which shall be 
supplied), the fee shall be 10 cents per 
page for single or double sided copies, 
90 cents per page for 81⁄2 by 11 inch 
color copies, and $1.50 per page for 
color copies up to 11 x 17 inches per 
page. For copies produced by computer, 
and placed on an electronic data saving 
device or provided as a printout, the 
NCPC shall charge the Direct Costs, in-
cluding operator time, of producing the 
copy. For other forms of Duplication, 
the NCPC shall charge the Direct Costs 
of that Duplication. 

(e) Review fees shall be charged to 
only those Requesters who make a 
Commercial Use Request. Review fees 
will be charged only for the NCPC ini-
tial Review of a Record to determine 
whether an exemption applies to a par-
ticular Record or portion thereof. No 
charge will be made for Review at the 
administrative appeal level for an ex-
emption already applied. However, 
Records or portions thereof withheld 
under an exemption that is subse-
quently determined not applicable 
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upon appeal may be reviewed again to 
determine whether any other exemp-
tion not previously considered applies. 
If the NCPC determines a different ex-
emption applies, the costs of that Re-
view are chargeable. Review fees will 
be charged at the same rates as those 
charged for a Search under paragraph 
(c)(2) of this section. 

(f) The following limitations on fees 
shall apply: 

(1) If NCPC fails to comply with the 
time limits in which to respond to a re-
quest, NCPC shall not charge Search 
fees or, in the case of Educational In-
stitutions, Noncommercial Scientific 
Institutions, or Representatives of the 
News Media, duplication fees, except as 
described in paragraphs (f)(2)–(4) of this 
section. 

(2) If NCPC has determined that un-
usual circumstances as defined by the 
FOIA apply, and the agency provided 
timely written notice to the Requester 
in accordance with the FOIA, a failure 
to comply with the time limit shall be 
excused for an additional 10 days. 

(3) If NCPC determines that Unusual 
Circumstances exist, and more than 
5000 pages of responsive records are 
necessary to respond to the Request, 
NCPC may charge Search fees. NCPC 
may also charge duplication fees in the 
case of Educational Institutions, Non-
commercial Scientific Institutions, or 
Representatives of the News Media. 
The provisions of this paragraph shall 
only apply if NCPC provides timely 
written notice of the Unusual Cir-
cumstances to the Requester and dis-
cusses with the Requester via mail, e- 
mail or phone (or made at least three 
good faith efforts to do so) how to ef-
fectively limit the scope of the Re-
quest. 

(4) If a court has determined that ex-
ceptional circumstances exist, as de-
fined by the FOIA, a failure to comply 
with the time limits shall be excused 
for the length of time provided by the 
court order. 

(5) No Search or Review fees shall be 
charged for a quarter-hour period un-
less more than half of that period is re-
quired for Search or Review. 

(6) Except for Requesters of a Com-
mercial Use Request, the NCPC shall 
provide without charge the first two 
hours of Search (or the cost equivalent) 

and the first 100 pages of Duplication 
(or the cost equivalent); 

(7) Except for Requesters of a Com-
mercial Use Request, no fee shall be 
charged for a Request if the total fee 
calculated under this section equals 
$50.00 or less. 

(8) Requesters other than those mak-
ing a Commercial Use Request shall 
not be charged a fee unless the total 
cost of a Search in excess of two hours 
plus the cost of Duplication in excess 
of 100 pages totals more than $50.00. 

(g) If the NCPC determines or esti-
mates fees in excess of $50.00, the NCPC 
shall notify the Requester of the actual 
or estimated amount of total fees, un-
less in its initial Request the Re-
quester has indicated a willingness to 
pay fees as high as those determined or 
estimated. If only a portion of the fee 
can be estimated, the NCPC shall ad-
vise the Requester that the estimated 
fee constitutes only a portion of the 
total fee. If the NCPC notifies a Re-
quester that actual or estimated fees 
amount to more than $50.00, the Re-
quest shall not be considered received 
for purposes of calculating the time-
frame for a Response, and no further 
work shall be undertaken on the Re-
quest until the Requester agrees to pay 
the anticipated total fee. Any such 
agreement shall be memorialized in 
writing. A notice under this paragraph 
shall offer the Requester an oppor-
tunity to work with the NCPC to refor-
mulate the Request to meet the Re-
quester’s needs at a lower cost. 

(h) Apart from other provisions of 
this section, if the Requester asks for, 
or the NCPC chooses as a matter of ad-
ministrative discretion to provide a 
special service—such as certifying that 
Records are true copies or sending 
them by other than ordinary mail, the 
actual costs of special service shall be 
charged. 

(i) The NCPC shall charge interest on 
any unpaid fee starting on the 31st day 
following the date of billing the Re-
quester. Interest charges will be as-
sessed at the rate provided in 31 U.S.C. 
3717 (Interest and Penalty on Claims) 
and will accrue from the date of the 
billing until payment is received by 
the NCPC. The NCPC shall follow the 
provisions of the Debt Collection Act of 
1982 (Pub. L. 97–365, 96 Stat. 1749), as 
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amended, and its administrative proce-
dures, including the use of consumer 
reporting agencies, collection agencies, 
and offset. 

(j) Where the NCPC reasonably be-
lieves that one or more Requesters are 
acting in concert to subdivide a Re-
quest into a series of Requests to avoid 
fees, the NCPC may aggregate the Re-
quests and charge accordingly. The 
NCPC shall presume that multiple Re-
quests of this type made within a 30- 
day period have been made to avoid 
fees. Where Requests are separated by 
a time period in excess of 30 days, the 
NCPC shall aggregate the multiple Re-
quests if a solid basis exists for deter-
mining aggregation is warranted under 
all circumstances involved. 

(k) Advance payments shall be treat-
ed as follows: 

(1) For Requests other than those de-
scribed in paragraphs (k)(2) and (3) of 
this section, the NCPC shall not re-
quire an advance payment. An advance 
payment refers to a payment made be-
fore work on a Request is begun or con-
tinued after being stopped for any rea-
son but does not extend to payment 
owed for work already completed but 
not sent to a Requester. 

(2) If the NCPC determines or esti-
mates a total fee under this section of 
more than $250.00, it shall require an 
advance payment of all or part of the 
anticipated fee before beginning to 
process a Request, unless the Re-
quester provides satisfactory assurance 
of full payment or has a history of 
prompt payment. 

(3) If a Requester previously failed to 
pay a properly charged FOIA fee to the 
NCPC within 30 days of the date of bill-
ing, the NCPC shall require the Re-
quester to pay the full amount due, 
plus any applicable interest, and to 
make an advance payment of the full 
amount of any anticipated fee, before 
the NCPC begins to process a new Re-
quest or continues processing a pend-
ing Request from that Requester. 

(4) If the NCPC requires advance pay-
ment or payment due under paragraphs 
(k)(2) or (3) of this section, the Request 
shall not be considered received and no 
further work will be undertaken on the 
Request until the required payment is 
received. 

(l) Where Records responsive to Re-
quests are maintained for distribution 
by Agencies operating statutorily 
based fee schedule programs, the NCPC 
shall inform Requesters of the steps for 
obtaining Records from those sources 
so that they may do so most economi-
cally. 

(m) All fees shall be paid by personal 
check, money order or bank draft 
drawn on a bank of the United States, 
made payable to the order of the Treas-
urer of the United States. 

§ 602.14 Fee waiver requirements. 

(a) Records responsive to a Request 
shall be furnished without charge or at 
a reduced charge below that estab-
lished under § 602.13. If the Requester 
demonstrates to the NCPC, and the 
NCPC determines, based on all avail-
able information, that Disclosure of 
the Requested information is in the 
public interest because it is likely to 
contribute significantly to public un-
derstanding of the operations or activi-
ties of the government, and disclosure 
of the information is not primarily in 
the commercial interest of the Re-
quester. 

(b) To determine if disclosure of the 
Requested information is in the public 
interest because it is likely to con-
tribute significantly to public under-
standing of the operations or activities 
of the government, the Requester shall 
demonstrate, and NCPC shall consider, 
the following factors: 

(1) Whether the subject of the Re-
quested Records concerns the oper-
ations or activities of the government. 
The subject of the Requested Records 
must concern identifiable operations or 
activities of the federal government, 
with a connection that is direct and 
clear, not remote or attenuated. 

(2) Whether the disclosure is likely to 
contribute to an understanding of gov-
ernment operations or activities. The 
portions of the Requested Records eli-
gible for disclosure must be meaning-
fully informative about government 
operations or activities. The disclosure 
of information that already is in the 
public domain, in either a duplicative 
or a substantially identical form, is not 
likely to contribute to an under-
standing of government operations and 
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activities because this information is 
already known. 

(3) Whether disclosure of the Re-
quested information will contribute to 
public understanding. The disclosure 
must contribute to the understanding 
of a reasonably broad audience of per-
sons interested in the subject, as op-
posed to the individual understanding 
of the Requester. A Requester’s exper-
tise in the subject area and ability and 
intention to effectively convey infor-
mation to the public shall be consid-
ered. It shall be presumed that a Rep-
resentative of the News Media satisfies 
this consideration. 

(4) Whether the disclosure is likely to 
contribute significantly to public un-
derstanding of government operations 
or activities. The public’s under-
standing of the subject in question 
must be enhanced by the disclosure to 
a significant extent, as compared to 
the level of public understanding exist-
ing prior to the disclosure. The NCPC 
shall not make value judgments about 
whether information that would con-
tribute significantly to public under-
standing of the operations or activities 
of the government is important enough 
to be made public. 

(c) To determine whether disclosure 
of the information is not primarily in 
the commercial interest of the Re-
quester, the Requester shall dem-
onstrate, and NCPC shall consider, the 
following factors: 

(1) Whether the Requester has a com-
mercial interest that would be 
furthered by the Requested disclosure. 
The NCPC shall consider any commer-
cial interest of the Requester (with ref-
erence to the definition of Commercial 
Use Request in § 602.3(f)), or of any per-
son on whose behalf the Requester may 
be acting, that would be furthered by 
the Requested disclosure. Requesters 
shall be given an opportunity in the ad-
ministrative process to provide explan-
atory information regarding this con-
sideration. 

(2) Whether any identified commer-
cial interest of the Requester is suffi-
ciently large in comparison with the 
public interest in disclosure that dis-
closure is primarily in the commercial 
interest of the Requester. A Fee Waiver 
is justified where the public interest 
standard of paragraph (b) of this sec-

tion is satisfied and that public inter-
est is greater in magnitude than that 
of any identified commercial interest 
in disclosure. The NCPC ordinarily 
shall presume that a Representative of 
the News Media satisfies the public in-
terest standard, and the public interest 
will be the interest primarily served by 
disclosure to that Requester. Disclo-
sure to data brokers or others who 
merely compile and market govern-
ment information for direct economic 
return shall not be presumed to pri-
marily serve the public interest. 

(d) Where only some of the Records 
to be released satisfy the requirements 
for a Fee Waiver, a Fee Waiver shall be 
granted for those Records. 

(e) Requests for a Fee Waiver should 
address the factors listed in paragraphs 
(a) through (c) of this section, insofar 
as they apply to each Request. The 
NCPC shall exercise its discretion to 
consider the cost-effectiveness of its 
investment of administrative resources 
in this decision-making process in de-
ciding to grant Fee Waivers. 

[82 FR 44037, Sept. 20, 2017; 82 FR 44879, Oct. 
19, 2017] 

§ 602.15 Preservation of FOIA records. 

(a) The NCPC shall preserve all cor-
respondence pertaining to FOIA Re-
quests received and copies or Records 
provided until disposition or destruc-
tion is authorized by the NCPC’s Gen-
eral Records schedule established in 
accordance with the National Archives 
and Records Administration (NARA) 
approved schedule. 

(b) Materials that are responsive to a 
FOIA Request shall not be disposed of 
or destroyed while the Request or a re-
lated lawsuit is pending even if the 
Records would otherwise be authorized 
for disposition under the NCPC’s Gen-
eral Records Schedule or NARA or 
other NARA-approved records sched-
ule. 

PART 603—PRIVACY ACT 
REGULATIONS 

Sec. 
603.1 Purpose and scope. 
603.2 Definitions. 
603.3 Privacy Act program responsibilities. 
603.4 Standard used to Maintain Records. 
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603.5 Notice to Individuals supplying infor-
mation. 

603.6 System of Records Notice or SORN. 
603.7 Procedures to safeguard Records. 
603.8 Employee conduct. 
603.9 Government contracts. 
603.10 Conditions of disclosure. 
603.11 Accounting for disclosures. 
603.12 Requests for notification of the exist-

ence of Records. 
603.13 Requests for access to Records. 
603.14 Requests for Amendment or Correc-

tion of Records. 
603.15 Requests for Accounting of Record 

disclosures. 
603.16 Appeals of Adverse Determinations. 
603.17 Fees. 
603.18 Privacy Impact Assessments. 

AUTHORITY: 5 U.S.C. 552a as amended and 44 
U.S.C. ch. 36. 

SOURCE: 82 FR 44046, Sept. 20, 2017, unless 
otherwise noted. 

§ 603.1 Purpose and scope. 
(a) This part contain the rules the 

National Capital Planning Commission 
(NCPC) shall follow to implement a 
privacy program as required by the 
Privacy Act of 1974, 5 U.S.C. 552a (Pri-
vacy Act or Act) and the privacy provi-
sions of the E-Government Act of 2002 
(44 U.S.C. ch. 36) (E-Government Act). 
These rules should be read together 
with the Privacy Act and the privacy 
related provisions of the E-Government 
Act, which provide additional informa-
tion respectively about Records main-
tained on individuals and protections 
for the privacy of personal information 
as agencies implement citizen-centered 
electronic Government. 

(b) Consistent with the requirements 
of the Privacy Act, the rules in this 
part apply to all Records maintained 
by NCPC in a System of Records; the 
responsibilities of theNCPC to safe-
guard this information; the procedures 
by which Individuals may request noti-
fication of the existence of a record, re-
quest access to Records about them-
selves, request an amendment to or 
correction of those Records, and re-
quest an accounting of disclosures of 
those Records by the NCPC; and the 
procedures by which an Individual may 
appeal an Adverse Determination. 

(c) Consistent with the privacy re-
lated requirements of the E-Govern-
ment Act, the rules in this part also 
address the conduct of a privacy im-
pact assessment prior to developing or 

procuring information technology that 
collects, maintains, or disseminates in-
formation in an identifiable form, ini-
tiating a new electronic collection of 
information in identifiable form for 10 
or more persons excluding agencies, in-
strumentalities or employees of the 
federal government, or changing an ex-
isting System that creates new privacy 
risks. 

(d) In addition to the rules in this 
part, the NCPC shall process all Pri-
vacy Act Requests for Access to 
Records in accordance with the Free-
dom of Information Act (FOIA), 5 
U.S.C. 552, and part 602 of this chapter. 

§ 603.2 Definitions. 

For purposes of this part, the fol-
lowing definitions shall apply: 

Adverse Determination shall mean a 
decision to withhold any requested 
Record in whole or in part; a decision 
that the requested Record does not 
exist or cannot be located; a decision 
that the requested information is not a 
Record subject to the Privacy Act; a 
decision that a Record, or part thereof, 
does not require amendment or correc-
tion; a decision to refuse to disclose an 
accounting of disclosure; and a decision 
to deny a fee waiver. The term shall 
also encompass a challenge to NCPC’s 
determination that Records have not 
been described adequately, that there 
are no responsive Records or that an 
adequate search has been conducted. 

E-Government Act of 2002 shall mean 
Public Law 107–347, Dec. 17, 2002, 116 
Stat. 2899, the privacy portions of 
which are set out as a note under sec-
tion 3501 of title 44. 

Individual shall mean a citizen of the 
United States or an alien lawfully ad-
mitted for permanent residence. 

Information in Identifiable Form (IIF) 
shall mean information in an Informa-
tion Technology system or an online 
collection that directly identifies an 
individual, e.g., name, address, social 
security number or other identifying 
number or code, telephone number, 
email address and the like; or informa-
tion by which the NCPC intends to 
identify specific individuals in conjunc-
tion with other data elements, e.g., in-
direct identification that may include 
a combination of gender, race, birth 
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date, geographic identifiers, and other 
descriptions. 

Information Technology (IT) shall 
mean, as defined in the Clinger Cohen 
Act (40 U.S.C. 11101(6)), any equipment, 
software or interconnected system or 
subsystem that is used in the auto-
matic acquisition, storage, manipula-
tion, management, movement, control, 
display, switching, interchange, trans-
mission or reception of data. 

Maintain shall include maintain, col-
lect, use or disseminate a Record. 

Privacy Act Officer shall mean the in-
dividual within the NCPC charged with 
responsibility for coordinating and im-
plementing NCPC’s Privacy Act pro-
gram. 

Privacy Act or Act shall mean the Pri-
vacy Act of 1974, as amended and codi-
fied at 5 U.S.C. 552a. 

Privacy Impact Assessment (PIA) shall 
mean an analysis of how information is 
handled to ensure handling conforms to 
applicable legal, regulatory, and policy 
requirements regarding privacy; to de-
termine the risks and effects of col-
lecting, maintaining and disseminating 
information in identifiable form in an 
electronic system; and to examine and 
evaluate protections and alternative 
processes for handling information to 
mitigate potential privacy risks. 

Record shall mean any item, collec-
tion, or grouping of information about 
an Individual that is Maintained by the 
NCPC, including, but not limited to, an 
Individual’s education, financial trans-
actions, medical history, and criminal 
or employment history and that con-
tains a name, or identifying number, 
symbol, or other identifying particular 
assigned to the Individual, such as a 
finger or voice print or photograph. 

Requester shall mean an Individual 
who makes a Request for Access to a 
Record, a Request for Amendment or 
Correction of a Record, or a Request 
for Accounting of a Record under the 
Privacy Act. 

Request for Access to a Record shall 
mean a request by an Individual made 
to the NCPC pursuant to subsection 
(d)(1) of the Privacy Act to gain access 
to his/her Records or to any informa-
tion pertaining to him/her in the sys-
tem and to permit him/her, or a person 
of his/her choosing, to review and copy 
all or any portion thereof. 

Request for Amendment or Correction of 
a Record shall mean a request made by 
an Individual to the NCPC pursuant to 
subsection (d)(2) of the Privacy Act to 
amend or correct a Record pertaining 
to him/her. 

Routine Use shall mean with respect 
to disclosure of a Record, the use of 
such Record for a purpose which is 
compatible with the purpose for which 
the Record is collected. 

Senior Agency Official for Privacy 
(SAOP) shall mean the individual with-
in NCPC responsible for establishing 
and overseeing the NCPC’s Privacy Act 
program. 

System of Records or System (SOR or 
Systems) shall mean a group of any 
Records under the control of the NCPC 
from which information is retrieved by 
the name of the individual or by some 
identifying number, symbol, or other 
identifying particular assigned to the 
individual. 

System of Record Notice (SORN) shall 
mean a notice published in the FED-
ERAL REGISTER by the NCPC for each 
new or revised System of Records in-
tended to solicit public comment on 
the System prior to implementation. 

Workday shall mean a regular Fed-
eral workday excluding Saturday, Sun-
day and legal Federal holidays when 
the federal government is closed. 

§ 603.3 Privacy Act program respon-
sibilities. 

(a) The NCPC shall designate a Sen-
ior Agency Official for Privacy (SAOP) 
to establish and oversee the NCPC’s 
Privacy Act Program and ensure com-
pliance with privacy laws, regulations 
and the NCPC’s privacy policies. Spe-
cific responsibilities of the SAOP shall 
include: 

(1) Reporting to the Office of Man-
agement and Budget (OMB) and Con-
gress on the establishment of or revi-
sion to Privacy Act Systems; 

(2) Reporting periodically to OMB on 
Privacy Act activities as required by 
law and OMB; 

(3) Signing Privacy Act SORNS for 
publication in the FEDERAL REGISTER; 

(4) Approving and signing PIAs; and 
(5) Serving as head of the agency re-

sponse team when responding to a 
large-scale information breach. 
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(b) The NCPC shall designate a Pri-
vacy Act Officer (PAO) to coordinate 
and implement the NCPC’s Privacy Act 
program. Specific responsibilities of 
the PAO shall include: 

(1) Developing, issuing and updating, 
as necessary, the NCPC’s Privacy Act 
policies, standards, and procedures; 

(2) Maintaining Privacy Act program 
Records and documentation; 

(3) Responding to Privacy Act Re-
quests for Records and coordinating ap-
peals of Adverse Determinations for 
Requests for access to Records, Re-
quests for Amendment orCorrection of 
Records, and Requests for accounting 
for disclosures; 

(4) Informing Individuals of informa-
tion disclosures; 

(5) Working with the NCPC’s Division 
Directors or designated staff to develop 
an appropriate form for collection of 
Privacy Act information and including 
in the form a Privacy Act statement 
explaining the purpose for collecting 
the information, how it will be used, 
the authority for such collection, its 
routine uses, and the effect upon the 
Individual of not providing the re-
quested information; 

(6) Assisting in the development of 
new or revised SORNs; 

(7) Developing SORN reports for OMB 
and Congress; 

(8) Submitting new or revised SORNS 
to the FEDERAL REGISTER for publica-
tion; 

(9) Assisting in the development of 
computer matching systems; 

(10) Preparing Privacy Act, Computer 
Matching, and other reports to OMB as 
required; and 

(11) Evaluating PIA to ensure compli-
ance with E-Government Act require-
ments. 

(c) Other Privacy related responsibil-
ities shall be shared by the NCPC Divi-
sion Directors, the NCPC Chief Infor-
mation Officer (CIO), the NCPC System 
Developers and Designers, the NCPC 
Configuration Control Board, the NCPC 
employees, and theChairman of the 
Commission. 

(1) The NCPC Division Directors shall 
be responsible for coordinating with 
the PAO the implementation of the re-
quirements set forth in this part for 
Systems of Records applicable to their 
area of management and the prepara-

tion of PIA prior to development or 
procurement of new systems that col-
lect, maintain or disseminate IIF. Spe-
cific responsibilities include: 

(i) Reviewing existing SOR for need, 
relevance, and purpose for existence, 
and proposing SOR changes to the PAO 
as necessary in response to altered cir-
cumstances; 

(ii) Reviewing existing SOR to ensure 
information is accurate, complete and 
up to date; 

(iii) Coordinating with the PAO the 
preparation of new or revised SORN; 

(iv) Coordinating with the PAO the 
development of an appropriate form for 
collection of Privacy Act information 
and including in the form a Privacy 
Act statement explaining the purpose 
for collecting the information, how it 
will be used, the authority for such col-
lection, its routine uses, and the effect 
upon the Individual of not providing 
the requested information; 

(v) Collecting information directly 
from individuals whenever possible; 

(vi) Assisting the PAO with providing 
access to Individuals who request infor-
mation in accordance with the proce-
dures established in §§ 603.12, 603.13, 
603.14 and 603.15. 

(vii) Amending Records if and when 
appropriate, and working with the PAO 
to inform recipients of former Records 
of such amendments; 

(viii) Ensuring that System informa-
tion is used only for its stated purpose; 

(ix) Establishing and overseeing ap-
propriate administrative, technical, 
and physical safeguards to ensure secu-
rity and confidentiality of Records; and 

(x) Working with the SAOP, the PAO 
and Configuration Control Board (CCB) 
on SORs, preparing a PIA, if needed, 
and obtaining SAOP approval for a PIA 
prior to its publication on the NCPC 
Web site. 

(2) The CIO shall be responsible for 
implementing IT security management 
to include security for information pro-
tected by the Privacy Act and the E- 
Government Act of 2002.Specific re-
sponsibilities include: 

(i) Overseeing security policy for pri-
vacy data; and 

(ii) Reviewing PIAs prepared for in-
formation security considerations. 
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(3) The NCPC System Developers and 
Designers shall be responsible for en-
suring that the IT system design and 
specifications conform to privacy 
standards and requirements and that 
technical controls are in place for safe-
guarding personal information from 
unauthorized access. 

(4) The NCPC CCB shall, among other 
responsibilities, verify that a PIA has 
been prepared prior to approving a re-
quest to develop or procure informa-
tion technology that collects, main-
tains, or disseminates Information in 
Identifiable Form. 

(5) The NCPC employees shall ensure 
that any personal information they use 
in the conduct of their official respon-
sibilities is protected in accordance 
with the rules set forth in this part. 

(6) The Chairman of the Commission 
shall be responsible for acting on all 
appeals of Adverse Determinations. 

[82 FR 44046, Sept. 20, 2017; 82 FR 44879, Sept. 
27, 2017; 82 FR 48609, Oct. 19, 2017] 

§ 603.4 Standards used to Maintain 
Records. 

(a) Records Maintained by the NCPC 
shall contain only such information 
about an Individual as is relevant and 
necessary to accomplish a purpose 
NCPC must accomplish to comply with 
relevant statutes or Executive Orders 
of the President. 

(b) Records Maintained by the NCPC 
and used to make a determination 
about an Individual shall be accurate, 
relevant, timely, and complete to as-
sure a fair determination. 

(c) Information used by the NCPC in 
making a determination about an Indi-
vidual’s rights, benefits, and privileges 
under federal programs shall be col-
lected, to the greatest extent prac-
ticable, directly from the Individual. In 
deciding whether collection of informa-
tion about an Individual, as opposed to 
a third party is practicable, the NCPC 
shall consider the following: 

(1) Whether the information sought 
can only be obtained from a third 
party; 

(2) Whether the cost to collect the in-
formation from an Individual is unrea-
sonable compared to the cost of col-
lecting the information from a third 
party; 

(3) Whether there is a risk of col-
lecting inaccurate information from a 
third party that could result in a deter-
mination adverse to the Individual con-
cerned; 

(4) Whether the information collected 
from an Individual requires 
verification by a third party; and 

(5) Whether the Individual can verify 
information collected from third par-
ties. 

(d) The NCPC shall not Maintain 
Records describing how an Individual 
exercises rights guaranteed by the 
First Amendment to the Constitution 
unless the maintenance of the Record 
is expressly authorized by statute or by 
the Individual about whom the Record 
is Maintained or pertinent to and with-
in the scope of an authorized law en-
forcement activity. 

§ 603.5 Notice to Individuals supplying 
information. 

(a) Each Individual asked to supply 
information about himself/herself to be 
added to a System of Records shall be 
informed by the NCPC of the basis for 
requesting the information, its poten-
tial use, and the consequences, if any, 
of not supplying the information. No-
tice to the Individual shall state at a 
minimum: 

(1) The legal authority for NCPC’s so-
licitation of the information and 
whether disclosure is mandatory or 
voluntary; 

(2) The principal purpose(s) for which 
the NCPC intends to use the informa-
tion; 

(3) The potential routine uses of the 
information by the NCPC as published 
in a Systems of Records Notice; and 

(4) The effects upon the individual, if 
any, of not providing all or any part of 
the requested Information to the 
NCPC. 

(b) When NCPC collects information 
on a standard form, the notice to the 
Individual shall either be provided on 
the form, on a tear off sheet attached 
to the form, or on a separate form, 
whichever is deemed the most practical 
by the NCPC. 

(c) NCPC may ask an Individual to 
acknowledge, in writing, receipt of the 
notice required by this section. 
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§ 603.6 System of Records Notice or 
SORN. 

(a) The NCPC shall publish a notice 
in the FEDERAL REGISTER describing 
each System of Records 40-days prior 
to the establishment of a new or revi-
sion to an existing System of Records. 

(b) The SORN shall include: 
(1) The name and location of the Sys-

tem of Records. The name shall iden-
tify the general purpose, and the loca-
tion shall include whether the system 
is located on the NCPC’s main server 
or central files. The physical address of 
either shall also be included. 

(2) The categories or types of Individ-
uals on whom NCPC Maintains Records 
in the System of Records; 

(3) The categories or types of Records 
in the System; 

(4) The statutory or Executive Order 
authority for Maintenance of the Sys-
tem; 

(5) The purpose(s) or explanation of 
why the NCPC collects the particular 
Records including identification of all 
internal and routine uses; 

(6) The policies and practices of the 
NCPC regarding storage, retrieval, ac-
cess controls, retention and disposal of 
Records; 

(7) The title and business address of 
the agency official responsible for the 
identified System of Records; 

(8) The NCPC procedures for notifica-
tion to an Individual who requests if a 
System of Records contains a Record 
about the Individual; and 

(9) The NCPC sources of Records in 
the System. 

§ 603.7 Procedures to safeguard 
Records. 

(a) The NCPC shall implement the 
procedures set forth in this section to 
insure sufficient administrative, tech-
nical and physical safeguards exist to 
protect the security and confiden-
tiality of Records. The enumerated 
procedures shall also protect against 
any anticipated threats or hazards to 
the security of Records with the poten-
tial to cause substantial harm, embar-
rassment, inconvenience, or unfairness 
to any Individual on whom information 
is Maintained. 

(b) Manual Records subject to the 
Privacy Act shall be maintained by the 
NCPC in a manner commensurate with 

the sensitivity of the information con-
tained in the Records. The following 
minimum safeguards or safeguards af-
fording comparable protection shall 
apply to manual Systems of Records: 

(1) The NCPC shall post areas where 
Records are maintained or regularly 
used with an appropriate warning sign 
stating access to the Records shall be 
limited to authorized persons. The 
warning shall also advise that the Pri-
vacy Act prescribes criminal penalties 
for unauthorized disclosure of Records 
subject to the Act. 

(2) During work hours, the NCPC 
shall protect areas in which Records 
are Maintained or regularly used by re-
stricting occupancy of the area to au-
thorized persons or storing the Records 
in a locked container and room. 

(3) During non-working hours, access 
to Records shall be restricted by their 
storage in a locked storage container 
and room. 

(4) Any lock used to secure a room 
where Records are stored shall not be 
capable of being disengaged with a 
master key that opens rooms other 
than those in which Records are stored. 

(c) Computerized Records subject to 
the Privacy Act shall be maintained, at 
a minimum, subject to the safeguards 
recommended by the National Institute 
of Standards and Technology (NIST) 
Special Publications 800–53, Rec-
ommended Security Controls for Fed-
eral Information Systems and Organi-
zations as revised from time to time or 
any superseding guidance offered by 
NIST or other federal agency charged 
with the responsibility for providing 
recommended safeguards for computer-
ized Records subject to the Privacy 
Act. 

(d) NCPC shall maintain a System of 
Records comprised of Office of Per-
sonnel Management (OPM) personnel 
Records in accordance with standards 
prescribed by OPM and published at 5 
CFR 293.106–293.107. 

§ 603.8 Employee conduct. 
(a) Employees with duties requiring 

access to and handling of Records 
shall, at all times, take care to protect 
the integrity, security, and confiden-
tiality of the Records. 

(b) No employee of the NCPC shall 
disclose Records unless disclosure is 
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permitted by § 603.10(b), by part 602 of 
this chapter, or disclosed to the Indi-
vidual to whom the Record pertains. 

(c) No employee of the NCPC shall 
alter or destroy a Record unless such 
Record or destruction is undertaken in 
the course of the employee’s regular 
duties or such alteration or destruction 
is allowed pursuant to regulations pub-
lished by the National Archives and 
Records Administration (NARA) or re-
quired by a court of competent juris-
diction. Records shall not be destroyed 
or disposed of while they are the sub-
ject of a pending request, appeal or 
lawsuit under the Privacy Act. 

§ 603.9 Government contracts. 
(a) When a contract provides for 

third party operation of a SOR on be-
half of the NCPC to accomplish a NCPC 
function, the contract shall require 
that the requirements of the Privacy 
Act and the rules in this part be ap-
plied to such System. 

(b) The Division Director responsible 
for the contract shall designate a 
NCPC employee to oversee and manage 
the SOR operated by the contractor. 

§ 603.10 Conditions for disclosure. 
(a) Except as set forth in paragraph 

(b) of this section, no Record contained 
in a SOR shall be disclosed by any 
means of communication to any per-
son, or to another agency, unless prior 
written consent is obtained from the 
Individual to whom the Record per-
tains. 

(b) The limitations on disclosure con-
tained in paragraph (a) of this section 
shall not apply when disclosure of a 
Record is: 

(1) To employees of the NCPC for use 
in the performance of their duties; 

(2) Required by the Freedom of Infor-
mation Act (FOIA), 5 U.S.C. 555; 

(3) For a Routine Use as described in 
a SORN; 

(4) To the Bureau of Census for sta-
tistical purposes, provided that the 
Record must be transferred in a form 
that precludes individual identifica-
tion; 

(5) To an Individual who provides 
NCPC adequate written assurance that 
the Record shall be used solely for sta-
tistical or research purposes, provided 
that the Record must be transferred in 

a form that precludes Individual iden-
tification; 

(6) To the NARA because the Record 
warrants permanent retention because 
of historical or other national value as 
determined by NARA or to permit 
NARA to determine whether the 
Record has such value; 

(7) To a law enforcement agency for a 
civil or criminal law enforcement ac-
tivity, provided that the law enforce-
ment agency must submit a written re-
quest to the NCPC specifying the 
Record(s) sought and the purpose for 
which they will be used; 

(8) To any person upon demonstra-
tion of compelling information that an 
Individual’s health or safety is at stake 
and provided that upon disclosure, no-
tification is given to the Individual to 
whom the Record pertains at that Indi-
vidual’s last known address; 

(9) To either House of Congress, and 
any committee or subcommittee there-
of, to include joint committees of both 
houses and any subcommittees thereof, 
when a Record falls within their juris-
diction; 

(10) To the Comptroller General, or 
any of his authorized representatives, 
to allow the Government Account-
ability Office to perform its duties; 

(11) Pursuant to a court order by a 
court of competent jurisdiction; and 

(12) To a consumer reporting agency 
trying to collect a claim of the govern-
ment as authorized by 31 U.S.C. 3711(e). 

§ 603.11 Accounting of disclosures. 
(a) Except for disclosures made under 

§§ 603.10(b)(1)–(2), when a Record is dis-
closed to any person, or to another 
agency, NCPC shall prepare an ac-
counting of the disclosure. The ac-
counting shall Record the date, nature, 
and purpose of the disclosure and the 
name and address of the person or 
agency to whom the disclosure was 
made. The NCPC shall maintain all ac-
countings for a minimum of five years 
or the life of the Record, whichever is 
greatest, after the disclosure is made. 

(b) Except for disclosures under 
§ 603.10(b)(7), accountings of all disclo-
sures shall be made available to the In-
dividual about whom the disclosed 
Records pertains at his/her request. 
Such request shall be made in accord-
ance with the requirements of § 603.15. 
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(c) For any disclosure for which an 
accounting is made, if a subsequent 
amendment or correction or notation 
of dispute is made to a Record by the 
NCPC in accordance with the require-
ments of § 603.14, the Individual and/or 
agency to whom the Record was origi-
nally disclosed shall be informed. 

§ 603.12 Requests for notification of 
the existence of Records. 

(a) An Individual seeking to deter-
mine whether a System of Records con-
tains Records pertaining to him/her 
shall do so by appearing in person at 
NCPC’s official place of business or by 
written correspondence to the NCPC 
PAO. In-person requests shall be by ap-
pointment only with the PAO on a 
Workday during regular office hours. 
Written requests sent via the U.S. mail 
shall be directed to the Privacy Act Of-
ficer at NCPC’s official address listed 
at www.ncpc.gov. If sent via email or 
facsimile, the request shall be directed 
to the email address or facsimile num-
ber indicated on the NCPC Web site. To 
expedite internal handling of Privacy 
Act Requests, the words Privacy Act 
Request shall appear prominently on 
the envelop or the subject line of an 
email or facsimile cover sheet. 

(b) The Request shall state that the 
Individual is seeking information con-
cerning the existence of Records about 
himself/herself and shall supply infor-
mation describing the System where 
such Records might be maintained as 
set forth in a System of Record Notice. 

(c) The NCPC PAO shall notify the 
Requester in writing within 20 Work-
days of the Request whether a System 
contains Records pertaining to him/her 
unless the Records were compiled in 
reasonable anticipation of a civil ac-
tion or proceeding or the Records are 
NCPC employee Records under the ju-
risdiction of the OPM. In both of the 
later cases the Request shall be denied. 
If the Request is denied because the 
Record(s) is/are under the jurisdiction 
of the OPM, the response shall advise 
the Requester to contact OPM. If the 
PAO denies the Request, the response 
shall state the reason for the denial 
and advise the Requester of the right 
to appeal the decision within 60 days of 
the date of the letter denying the re-

quest in accordance with the require-
ments set forth in § 603.16. 

§ 603.13 Requests for access to 
Records. 

(a) An Individual seeking access to 
Records about himself/herself shall do 
so by appearing in person at NCPC’s of-
ficial place of business or by written 
correspondence to the NCPC Privacy 
Act Officer. In-person requests shall be 
by appointment only with the Privacy 
Act Officer on a Workday during reg-
ular office hours. For written requests 
sent via the U.S. mail, the Request 
shall be directed to the Privacy Act Of-
ficer at NCPC’s official address listed 
at www.ncpc.gov. If sent via email or 
facsimile, the request shall be directed 
to the email address or facsimile num-
ber indicated on the NCPC Web site. To 
expedite internal handling of Privacy 
Act Requests, the words Privacy Act 
Request shall appear prominently on 
the envelop or the subject line of an 
email or facsimile cover sheet. 

(b) The Request shall: 
(1) State the Request is made pursu-

ant to the Privacy Act; 
(2) Describe the requested Records in 

sufficient detail to enable their loca-
tion including, without limitation, the 
dates the Records were compiled and 
the name or identifying number of each 
System of Record in which they are 
kept as identified in the list of NCPC’s 
SORNs published on its Web site; and 

(3) State pursuant to the fee schedule 
in set forth in § 603.17 a willingness to 
pay all fees associated with the Pri-
vacy Act Request or the maximum fee 
the Requester is willing to pay. 

(c) The NCPC shall require identifica-
tion as follows before releasing Records 
to an Individual: 

(1) An Individual Requesting Privacy 
Act Records in person shall present a 
valid, photographic form of identifica-
tion such as a driver’s license, em-
ployee identification card, or passport 
that renders it possible for the PAO to 
verify that the Individual is the same 
Individual as contained in the re-
quested Records. 

(2) An Individual Requesting Privacy 
Act Records by mail shall state their 
full name, address and date of birth in 
their correspondence. The Request 
must be signed and the signature must 
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either be notarized or submitted with a 
statement signed and dated as follows: 
I declare under penalty of perjury that 
the foregoing facts establishing my 
identification are true and correct. 

(d) The PAO shall determine within 
20 Workdays whether to grant or deny 
an Individual’s Request for Access to 
the requested Record(s) and notify the 
Individual in writing accordingly. The 
PAO’s response shall state his/her de-
termination and the reasons therefor. 
If the Request is denied because the 
Record(s) is/are under the jurisdiction 
of the OPM, the response shall advise 
the Requester to contact OPM. In the 
case of an Adverse Determination, the 
written notification shall advise the 
Individual of his/her right to appeal the 
Adverse Determination in accordance 
with the requirements of § 603.16. 

§ 603.14 Requests for Amendment or 
Correction of Records. 

(a) An Individual seeking to amend 
or correct a Record pertaining to him/ 
her that he/she believes to be inac-
curate, irrelevant, untimely or incom-
plete shall submit a written request to 
the PAO at the address listed on 
NCPC’s official Web site www.ncpc.gov. 
If sent via email or facsimile, the Re-
quest shall be directed to the email ad-
dress or facsimile number indicated on 
the NCPC Web site. To expedite inter-
nal handling, the words Privacy Act 
Request shall appear prominently on 
the envelop or the subject line of an 
email or facsimile cover sheet. 

(b) The Request shall: 
(1) State the Request is made pursu-

ant to the Privacy Act; 
(2) Describe the requested Record in 

sufficient detail to enable its location 
including, without limitation, the 
dates the Records was compiled and 
the name or identifying number of the 
System of Record in which the Record 
is kept as identified in the list of 
NCPC’s SORNs published on its Web 
site; 

(3) State in detail the reasons why 
the Record, or objectionable portion(s) 
thereof, is/are not accurate, relevant, 
timely or complete. 

(4) Include copies of documents or 
evidence relied upon in support of the 
Request for Amendment or Correction; 
and 

(5) State specifically, and in detail, 
the changes sought to the Record, and 
if the changes include rewriting the 
Record, or portions thereof, or adding 
new language, the Individual shall pro-
pose specific language to implement 
the requested changes. 

(c) A request to Amend or Correct a 
Record shall be submitted only if the 
Requester has previously requested and 
been granted access to the Record and 
has inspected or been given a copy of 
the Record. 

(d) The PAO shall render a decision 
within 20 Workdays. If the Request for 
an Amendment or Correction fails to 
meet the requirements of paragraphs 
(b)(1)–(5) of this section, the PAO shall 
advise the Individual of the deficiency 
and advise what additional information 
is required to act upon the Request. 
The timeframe for a decision on the 
Request shall be tolled (stopped) during 
the pendency of a request for addi-
tional information and shall resume 
when the additional information is re-
ceived. If the Requester fails to submit 
the requested additional information 
within a reasonable time, the PAO 
shall reject the Request. 

(e) The PAO’s decision on a Request 
for Amendment or Correction shall be 
in writing and state the basis for the 
decision. If the Request is denied be-
cause the Record(s) is/are under the ju-
risdiction of the OPM, the response 
shall advise the Requester to contact 
OPM. In the event of an Adverse Deter-
mination, the written notification 
shall advise the Individual of his/her 
right to appeal the Adverse Determina-
tion in accordance with the require-
ments of § 603.16. 

(f) If the PAO approves the Request 
for Amendment or Correction, the PAO 
shall ensure that subject Record is 
amended or corrected, in whole or in 
part. If the PAO denies the Request for 
Amendment or Correction, a notation 
of dispute shall be noted on the Record. 
If an accounting of disclosure has been 
made pursuant to § 603.11, the PAO 
shall advise all previous recipients of 
the Record that an amendment or cor-
rection or notation of dispute has been 
made and, if applicable, the substance 
of the change. 
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§ 603.15 Requests for Accounting of 
Record disclosures. 

(a) An Individual seeking informa-
tion regarding an accounting of disclo-
sure of a Record pertaining to him/her 
made in accordance with § 603.11 shall 
submit a written request to the PAO at 
the address listed on NCPC’s official 
Web site www.ncpc.gov. If sent via 
email or facsimile, the Request shall be 
directed to the email address or fac-
simile number indicated on the NCPC 
Web site. To expedite internal han-
dling, the words Privacy Act Request 
shall appear prominently on the en-
velop or the subject line of an email or 
facsimile cover sheet. 

(b) The Request shall: 
(1) State the Request is made pursu-

ant to the Privacy Act; and 
(2) Describe the requested Record in 

sufficient detail to determine whether 
it is or is not contained in an account-
ing of disclosure. 

(c) The NCPC PAO shall notify the 
Requester in writing within 20 Work-
days of the Request and advise if the 
Record was included in an accounting 
of disclosure. In the event of a disclo-
sure, the response shall include the 
date, nature, and purpose of the disclo-
sure and the name and address of the 
person or agency to whom the disclo-
sure was made. If the Request is denied 
because the Record(s) is/are under the 
jurisdiction of the OPM, the response 
shall advise the Requester to contact 
OPM. In the event of an Adverse Deter-
mination, the written notification 
shall advise the Individual of his/her 
right to appeal the Adverse Determina-
tion in accordance with the require-
ments of § 603.16. 

§ 603.16 Appeals of Adverse Deter-
minations. 

(a) Except for appeals pursuant to 
paragraph (d) of this section, an appeal 
of an Adverse Determination shall be 
made in writing addressed to the Chair-
man (Chairman) of the National Cap-
ital Planning Commission at the ad-
dress listed on NCPC’s official Web site 
www.ncpc.gov. If sent via email or fac-
simile, the Request shall be directed to 
the email address or facsimile number 
indicated on the NCPC Web site. To ex-
pedite internal handling, the words 
Privacy Act Request shall appear 

prominently on the envelop or the sub-
ject line of an email or facsimile cover 
sheet. An appeal of an Adverse Deter-
mination shall be made within 30 
Workdays of the date of the decision. 

(b) An appeal of an Adverse Deter-
mination shall include a statement of 
the legal, factual or other basis for the 
Requester’s objection to an Adverse 
Determination; a daytime phone num-
ber or email where the Requester can 
be reached if the Chairman requires ad-
ditional information or clarification 
regarding the appeal; copies of the ini-
tial request and the PAO’s written re-
sponse; and for an Adverse Determina-
tion regarding a fee waiver, a dem-
onstration of compliance with part 602 
of this chapter. 

(c) The Chairman shall respond to an 
appeal of an Adverse Determination in 
writing within 20 Workdays of receipt 
of the appeal. If the Chairman grants 
the appeal, the Chairman shall notify 
the Requester, and the NCPC shall 
take prompt action to respond affirma-
tively to the original Request upon re-
ceipt of any fees that may be required. 
If the Chairman denies the appeal, the 
letter shall state the reason(s) for the 
denial, a statement that the decision is 
final, and advise the Requester of the 
right to seek judicial review of the de-
nial in the District Court of the United 
States in either the district in which 
the Requester resides, the district in 
which the Requester has his/her prin-
cipal place of business or the District 
of Columbia. 

(d) The appeal of an Adverse Deter-
mination based on OPM jurisdiction of 
the Records shall be made to OPM pur-
suant to 5 CFR 297.306. 

(e) The NCPC shall not act on an ap-
peal of an Adverse Determination if the 
underlying Request becomes the sub-
ject of litigation. 

(f) A party seeking court review of an 
Adverse Determination must first ap-
peal the Adverse Determination under 
this section. 

§ 603.17 Fees. 

(a) The NCPC shall charge for the du-
plication of Records under this subpart 
in accordance with the schedule of fees 
set forth in part 602 of this chapter. 
The NCPC shall not charge duplication 
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fees when the Requester asks to in-
spect the Records personally but is pro-
vided copies at the discretion of the 
agency. 

(b) The NCPC shall not charge any 
fees for the search for or review of 
Records requested by an Individual. 

§ 603.18 Privacy Impact Assessments. 
(a) Consistent with the requirements 

of the E-Government Act and OMB 
Memorandum M–03–22, the NCPC shall 
conduct a PIA before: 

(1) Developing or procuring IT sys-
tems or projects that collect, maintain, 
or disseminate IIF; or 

(2) Installing a new collection of in-
formation that will be collected, main-
tained, or disseminated using IT and 
includes IIF for 10 or more persons (ex-
cluding agencies, instrumentalities or 
employees of the federal government). 

(b) The PIA shall be prepared 
through the coordinated effort of the 
NCPC’s privacy Officers (SAOP, PAO), 
Division Directors, CIO, and IT staff. 

(c) As a general rule, the level of de-
tail and content of a PIA shall be com-
mensurate with the nature of the infor-
mation to be collected and the size and 
complexity of the IT system involved. 
Specifically, a PIA shall analyze and 
describe: 

(1) The information to be collected; 
(2) The reason the information is 

being collected; 

(3) The intended use for the informa-
tion; 

(4) The identity of those with whom 
the information will be shared; 

(5) The opportunities Individuals 
have to decline to provide the informa-
tion or to consent to particular uses 
and how to consent; 

(6) The manner in which the informa-
tion will be secured; and 

(7) The extent to which the system of 
records is being created under the Pri-
vacy Act. 

(d) In addition to the information 
specified in paragraphs (b)(1)–(7) of this 
section, the PIA must also identify the 
choices NCPC made regarding an IT 
system or collection of information as 
result of preparing the PIA. 

(e) The CCB shall verify that a PIA 
has been prepared prior to approving a 
request to develop or procure informa-
tion technology that collects, main-
tains, or disseminates Information in 
Identifiable Form. 

(f) The SAOP shall approve and sign 
the NCPC’s PIA. If the SAOP is the 
Contracting Officer for the IT system 
that necessitated preparation of the 
PIA, the Executive Director shall ap-
prove and sign the PIA. 

(g) Following approval of the PIA, 
the NCPC shall post the PIA document 
on the NCPC Web site located at 
www.ncpc.gov. 
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