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Subtitle B—Federal Agency 
Regulations for Grants and 

Agreements 
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CHAPTER III—DEPARTMENT OF HEALTH AND 
HUMAN SERVICES 

Part Page 
300 Uniform administrative requirements, cost prin-

ciples, and audit requirements for Federal 
awards .................................................................. 235 

301–375 [Reserved] 
376 Nonprocurement debarment and suspension ........... 235 
382 Requirements for drug-free workplace (financial 

assistance) ............................................................ 237 
383–399 [Reserved] 
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PART 300—UNIFORM ADMINISTRA-
TIVE REQUIREMENTS, COST PRIN-
CIPLES, AND AUDIT REQUIRE-
MENTS FOR FEDERAL AWARDS 

AUTHORITY: 5 U.S.C. 301, 2 CFR part 200. 

SOURCE: 79 FR 75889, Dec. 19, 2014, unless 
otherwise noted. 

§ 300.1 Adoption of 2 CFR Part 200. 

Under the authority listed above, the 
Department of Health and Human 
Services adopts the Office of Manage-
ment and Budget (OMB) Guidance in 2 
CFR part 200, and has codified the text, 
with HHS-specific amendments in 45 
CFR part 75. Thus, this part gives regu-
latory effect to the OMB guidance and 
supplements the guidance as needed for 
the Department. 

PARTS 301–375 [RESERVED] 

PART 376—NONPROCUREMENT 
DEBARMENT AND SUSPENSION 

Sec. 
376.10 What does this part do? 
376.20 Does this part apply to me? 
376.30 What policies and procedures must I 

follow? 

Subpart A—General 

376.137 Who in the Department of Health 
and Human Services (HHS) may grant an 
exception to let an excluded person par-
ticipate in a covered transaction? 

376.147 Does an exclusion from participation 
in Federal health care programs under 
Title XI of the Social Security Act affect 
a person’s eligibility to participate in 
nonprocurement and procurement trans-
actions? 

Subpart B—Covered Transactions 

376.220 What contracts and subcontracts, in 
addition to those listed in 2 CFR 180.220, 
are covered transactions? 

Subpart C—Responsibilities of Participants 
Regarding Transactions 

376.332 What methods must I use to pass re-
quirements down to participants at lower 
tiers with whom I intend to do business? 

376.370 What are the obligations of Medicare 
carriers and intermediaries? 

Subpart D—Responsibilities of Federal 
Agency Officials Regarding Transactions 

376.437 What method do I use to commu-
nicate to a participant the requirements 
described in the OMB guidance at 2 CFR 
180.435? 

Subpart E—Excluded Parties List System 
[Reserved] 

Subpart F—General Principles Relating to 
Suspension and Debarment Actions 
[Reserved] 

Subpart G—Suspension [Reserved] 

Subpart H—Debarment [Reserved] 

Subpart I—Definitions 

376.935 Disqualified (HHS supplement to 
government-wide definition at 2 CFR 
180.935). 

376.995 Principal (HHS supplement to gov-
ernment-wide definition at 2 CFR 
180.995). 

Subpart J [Reserved] 

AUTHORITY: 5 U.S.C. 301; 31 U.S.C. 6101 
(note); E.O. 12689 (3 CFR, 1989 Comp., p. 235); 
E.O. 12549 (3 CFR, 1986 Comp., p. 189); E.O. 
11738 (3 CFR, 1973 Comp., p. 799). 

SOURCE: 72 FR 9234, Mar. 1, 2007, unless oth-
erwise noted. 

§ 376.10 What does this part do? 

This part adopts the Office of Man-
agement and Budget (OMB) guidance in 
subparts A through I of 2 CFR part 180, 
as supplemented by this part, as the 
Department of Health and Human 
Services (HHS or Department) policies 
and procedures for nonprocurement de-
barment and suspension. HHS thereby 
gives regulatory effect to the OMB 
guidance as supplemented by this part. 
This part satisfies the requirements in 
2 CFR 180.20, section 3 of Executive 
Order 12549, ‘‘Debarment and Suspen-
sion’’ (3 CFR 1986 Comp., p. 189), Execu-
tive Order 12689, ‘‘Debarment and Sus-
pension’’ (3 CFR 1989 Comp., p. 235) and 
31 U.S.C. 6101 note (Section 2455, Pub. 
L. 103–355, 108 Stat. 3327). 

§ 376.20 Does this part apply to me? 

This part and, through this part, per-
tinent portions of the OMB guidance in 
subparts A through I of 2 CFR part 180 
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(see table at 2 CFR 180.100(b)), apply to 
you if you are a— 

(a) Participant or principal in a 
‘‘covered transaction’’ under subpart B 
of 2 CFR part 180, as supplemented by 
this part, and the definition of non-
procurement transaction’’ at 2 CFR 
180.970. 

(b) Respondent in HHS suspension or 
debarment action; 

(c) HHS debarment or suspension of-
ficial; 

(d) HHS grants officer, agreements 
officer, or other HHS official author-
ized to enter into any type of non-
procurement transaction that is a cov-
ered transaction. 

§ 376.30 What policies and procedures 
must I follow? 

The policies and procedures that you 
must follow are the policies and proce-
dures specified in each applicable sec-
tion of the OMB guidance in subparts A 
through I of 2 CFR part 180, including 
the corresponding section that HHS 
published in 2 CFR part 376 identified 
by the same section number. The con-
tracts under a nonprocurement trans-
action, that are covered transactions, 
for example, are specified by section 
220 of the OMB guidance (i.e., 2 CFR 
180.220) as supplemented by section 220 
in this part (i.e., 2 CFR 376.220). For any 
section of OMB guidance in subparts A 
through I of 2 CFR part 180 that has no 
corresponding section in this part, HHS 
policies and procedures are those in the 
OMB guidance at 2 CFR part 180. 

Subpart A—General 

§ 376.137 Who in the Department of 
Health and Human Services (HHS) 
may grant an exception to let an ex-
cluded person participate in a cov-
ered transaction? 

The HHS Debarring/Suspension Offi-
cial has the authority to grant an ex-
ception to let an excluded person par-
ticipate in a covered transaction as 
provided at 2 CFR 180.135. 

§ 376.147 Does an exclusion from par-
ticipation in Federal health care 
programs under Title XI of the So-
cial Security Act affect a person’s 
eligibility to participate in non-
procurement and procurement 
transactions? 

Any individual or entity excluded 
from participation in Medicare, Med-
icaid, and other Federal health care 
programs under Title XI of the Social 
Security Act, 42 U.S.C. 1320a–7, 1320a– 
7a, 1320c–5, or 1395ccc, and imple-
menting regulation at 42 CFR part 1001, 
will be subject to the prohibitions 
against participating in covered trans-
actions, as set forth in this part and 
part 180, and is prohibited from partici-
pating in all Federal Government pro-
curement programs and nonprocure-
ment programs. For example, if an in-
dividual or entity is excluded by the 
HHS Office of the Inspector General 
from participation in Medicare, Med-
icaid, and/or other Federal health care 
programs, in accordance with 42 U.S.C. 
1320a–7, then that individual or entity 
is prohibited from participating in all 
Federal Government procurement and 
nonprocurement programs (42 CFR part 
1001). 

Subpart B—Covered Transactions 

§ 376.220 What contracts and sub-
contracts, in addition to those listed 
in 2 CFR 180.220, are covered trans-
actions? 

In addition to the contracts covered 
under 2 CFR 180.220(b), this part also 
applies to all lower tiers of sub-
contracts under covered nonprocure-
ment transactions, as permitted under 
the OMB guidance at 2 CFR 180.220(c). 
(See optional lower tier coverage in the 
diagram in the appendix to 2 CFR part 
180.) 

Subpart C—Responsibilities of Par-
ticipants Regarding Trans-
actions 

§ 376.332 What methods must I use to 
pass requirements down to partici-
pants at lower tiers with whom I in-
tend to do business? 

To communicate the requirements to 
lower-tier participants, you must in-
clude a term or condition in the lower- 
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tier transaction requiring the lower- 
tier participant’s compliance with 2 
CFR part 180, as supplemented by this 
subpart. 

§ 376.370 What are the obligations of 
Medicare carriers and inter-
mediaries? 

Because Medicare carriers, inter-
mediaries and other Medicare contrac-
tors undertake responsibilities on be-
half of the Medicare program (Title 
XVIII of the Social Security Act), 
these entities assume the same obliga-
tions and responsibilities as the HHS 
Medicare officials responsible for the 
Medicare Program with respect to ac-
tions under 2 CFR part 376. This would 
include the requirement for these enti-
ties to check the Excluded Parties List 
System (EPLS) and take necessary 
steps to effect this part. 

Subpart D—Responsibilities of Fed-
eral Agency Officials Regard-
ing Transactions 

§ 376.437 What method do I use to com-
municate to a participant the re-
quirements described in the OMB 
guidance at 2 CFR 180.435? 

To communicate to a participant the 
requirements described in 2 CFR 
180.435, you must include a term or 
condition in the transaction that re-
quires the participant’s compliance 
with subpart C of 2 CFR part 180, as 
supplemented by subpart C of this part, 
and require the participant to include a 
similar term or condition in lower-tier 
covered transactions. 

Subpart E—Excluded Parties List 
System [Reserved] 

Subpart F—General Principles Re-
lating to Suspension and De-
barment Actions [Reserved] 

Subpart G—Suspension [Re-
served] 

Subpart H—Debarment [Reserved] 

Subpart I—Definitions 

§ 376.935 Disqualified. (HHS supple-
ment to government-wide definition 
at 2 CFR 180.935). 

Disqualified means persons prohibited 
from participating in specified federal 
procurement and nonprocurement 
transactions pursuant to the statutes 
listed in 2 CFR 180.935, and pursuant to 
Title XI of the Social Security Act (42 
U.S.C. 1320a–7, 1320a–7a, 1320c–5, and 
1395ccc) as enforced by the HHS Office 
of the Inspector General. 

§ 376.995 Principal (HHS supplement 
to government-wide definition at 2 
CFR 180.995). 

Principal means individuals, in addi-
tion to those listed at 2 CFR 180.995, 
who participate in HHS covered trans-
actions including: 

(a) Providers of federally required 
audit services; and 

(b) Researchers. 

Subpart J [Reserved] 

PART 382—REQUIREMENTS FOR 
DRUG-FREE WORKPLACE (FINAN-
CIAL ASSISTANCE) 

Sec. 
382.10 What does this part do? 
382.20 Does this part apply to me? 
382.30 What policies and procedures must I 

follow? 

Subpart A [Reserved] 

Subpart B—Requirements for Recipients 
Other Than Individuals 

382.225 Whom in HHS does a recipient other 
than an individual notify about a crimi-
nal drug conviction? 

Subpart C—Requirements for Recipients 
Who Are Individuals 

382.300 Whom in HHS does a recipient who 
is an individual notify about a criminal 
drug conviction? 

Subpart D—Responsibilities of Agency 
Awarding Officials 

382.400 What method do I use as an agency 
awarding official to obtain a recipient’s 
agreement to comply with the OMB guid-
ance? 
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Subpart E—Violations of This Part and 
Consequences 

382.500 Who in HHS determines that a re-
cipient other than an individual violated 
the requirements of this part? 

382.505 Who in HHS determines that a re-
cipient who is an individual violated the 
requirements of this part? 

Subpart F [Reserved] 

AUTHORITY: 41 U.S.C. 701–707. 

SOURCE: 74 FR 58190, Nov. 12, 2009, unless 
otherwise noted. 

§ 382.10 What does this part do? 
This part requires that the award and 

administration of HHS grants and co-
operative agreements comply with Of-
fice of Management and Budget (OMB) 
guidance implementing the portion of 
the Drug-Free Workplace Act of 1988 
(41 U.S.C. 701–707, as amended, here-
after referred to as ‘‘the Act’’) that ap-
plies to grants. It thereby— 

(a) Gives regulatory effect to the 
OMB guidance (Subparts A through F 
of 2 CFR part 182) for the HHS grants 
and cooperative agreements; and 

(b) Establishes HHS policies and pro-
cedures for compliance with the Act 
that are the same as those of other 

Federal agencies, in conformance with 
the requirement in 41 U.S.C. 705 for 
Governmentwide implementing regula-
tions. 

§ 382.20 Does this part apply to me? 

This part and, through this part, per-
tinent portions of the OMB guidance in 
subparts A through F of 2 CFR part 182 
(see table at 2 CFR 182.115(b)) apply to 
you if you are a— 

(a) Recipient of an HHS grant or co-
operative agreement; or 

(b) HHS awarding official. 

§ 382.30 What policies and procedures 
must I follow? 

(a) General. You must follow the poli-
cies and procedures specified in appli-
cable sections of the OMB guidance in 
subparts A through F of 2 CFR part 182, 
as implemented by this part. 

(b) Specific sections of OMB guidance 
that this part supplements. In imple-
menting the OMB guidance in 2 CFR 
part 182, this part supplements four 
sections of the guidance, as shown in 
the following table. For each of those 
sections, you must follow the policies 
and procedures in the OMB guidance, 
as supplemented by this part. 

Section of OMB 
guidance 

Section in this part 
where supple-

mented 
What the supplementation clarifies 

(1) 2 CFR 182.225(a) § 382.225 ................ Whom in HHS a recipient other than an individual must notify if an employee is 
convicted for a violation of a criminal drug statute in the workplace. 

(2) 2 CFR 182.300(b) § 382.300 ................ Whom in HHS a recipient who is an individual must notify if he or she is con-
victed of a criminal drug offense resulting from a violation occurring during the 
conduct of any award activity. 

(3) 2 CFR 182.500 ... § 382.500 ................ Who in HHS is authorized to determine that a recipient other than an individual is 
in violation of the requirements of 2 CFR part 182, as implemented by this part. 

(4) 2 CFR 182.505 ... § 382.505 ................ Who in HHS is authorized to determine that a recipient who is an individual is in 
violation of the requirements of 2 CFR part 182, as implemented by this part. 

(c) Sections of the OMB guidance that 
this part does not supplement. For any 
section of OMB guidance in subparts A 
through F of 2 CFR part 182 that is not 
listed in paragraph (b) of this section, 
HHS policies and procedures are the 
same as those in the OMB guidance. 

Subpart A [Reserved] 

Subpart B—Requirements for 
Recipients Other Than Individuals 

§ 382.225 Whom in HHS does a recipi-
ent other than an individual notify 
about a criminal drug conviction? 

A recipient other than an individual 
that is required under 2 CFR 182.225(a) 
to notify Federal agencies about an 
employee’s conviction for a criminal 
drug offense must notify each HHS of-
fice from which it currently has an 
award. 
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Subpart C—Requirements for 
Recipients Who Are Individuals 

§ 382.300 Whom in HHS does a recipi-
ent who is an individual notify 
about a criminal drug conviction? 

A recipient who is an individual and 
is required under 2 CFR 182.300(b) to 
notify Federal agencies about a convic-
tion for a criminal drug offense must 
notify each HHS office from which it 
currently has an award. 

Subpart D—Responsibilities of 
Agency Awarding Officials 

§ 382.400 What method do I use as an 
agency awarding official to obtain a 
recipient’s agreement to comply 
with the OMB guidance? 

To obtain a recipient’s agreement to 
comply with applicable requirements 
in the OMB guidance at 2 CFR part 182, 
you must include the following term or 
condition in the award: 

Drug-free workplace. You as the re-
cipient must comply with drug-free 
workplace requirements in Subpart B 
(or Subpart C, if the recipient is an in-

dividual) of part 382, which adopts the 
Governmentwide implementation (2 
CFR part 182) of sec. 5152–5158 of the 
Drug-Free Workplace Act of 1988 (Pub. 
L. 100–690, Title V, Subtitle D; 41 U.S.C. 
701–707). 

Subpart E—Violations of This Part 
and Consequences 

§ 382.500 Who in HHS determines that 
a recipient other than an individual 
violated the requirements of this 
part? 

The agency head is the official au-
thorized to make the determination 
under 2 CFR 182.500. 

§ 382.505 Who in HHS determines that 
a recipient who is an individual vio-
lated the requirements of this part? 

The agency head is the official au-
thorized to make the determination 
under 2 CFR 182.505. 

Subpart F [Reserved] 

PARTS 383–399 [RESERVED] 

VerDate Sep<11>2014 09:41 Mar 05, 2018 Jkt 244005 PO 00000 Frm 00251 Fmt 8010 Sfmt 8006 Y:\SGML\244005.XXX 244005rm
aj

et
te

 o
n 

D
S

K
B

C
K

N
H

B
2P

R
O

D
 w

ith
 C

F
R



VerDate Sep<11>2014 09:41 Mar 05, 2018 Jkt 244005 PO 00000 Frm 00252 Fmt 8010 Sfmt 8006 Y:\SGML\244005.XXX 244005rm
aj

et
te

 o
n 

D
S

K
B

C
K

N
H

B
2P

R
O

D
 w

ith
 C

F
R



241 

CHAPTER IV—DEPARTMENT OF AGRICULTURE 

Part Page 
400 Uniform administrative requirements, cost prin-

ciples, and audit requirements for Federal 
awards .................................................................. 243 

401–414 [Reserved] 
415 General program administrative regulations .......... 243 
416 General program administrative regulations for 

grants and cooperative agreements to state and 
local governments ................................................ 248 

417 Nonprocurement debarment and suspension ........... 249 
418 New restrictions on lobbying .................................. 255 
421 Requirements for drug-free workplace (financial 

assistance) ............................................................ 267 
422 Research institutions conducting USDA-funded ex-

tramural research; research misconducts ............ 268 
423–499 [Reserved] 
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PART 400—UNIFORM ADMINISTRA-
TIVE REQUIREMENTS, COST PRIN-
CIPLES, AND AUDIT REQUIRE-
MENTS FOR FEDERAL AWARDS 

Sec. 
400.1 What does this part do? 
400.2 Conflict of interest. 

AUTHORITY: 31 U.S.C. 503. 

SOURCE: 79 FR 75982, Dec. 19, 2014, unless 
otherwise noted. 

§ 400.1 What does this part do? 
This part adopts the OMB guidance 

in subparts A through F of 2 CFR part 
200, as supplemented by this part, as 
USDA policies and procedures for uni-
form administrative requirements, cost 
principles, and audit requirements for 
Federal awards. It thereby gives regu-
latory effect for the USDA to the OMB 
guidance, as supplemented by this part. 

§ 400.2 Conflict of interest. 
(a) Each USDA awarding agency 

must establish conflict of interest poli-
cies for its Federal awards. 

(b) Non-Federal entities must dis-
close in writing any potential conflicts 
of interest to the USDA awarding agen-
cy or pass-through entity. 

(1) The non-Federal entity must 
maintain written standards of conduct 
covering conflicts of interest and gov-
erning the performance of its employ-
ees in the selection, award and admin-
istration of Federal awards. No em-
ployee, officer or agent may partici-
pate in the selection, award, or admin-
istration of a Federal award if he or 
she has a real or apparent conflict of 
interest. Such a conflict of interest 
would arise when the employee, officer, 
or agent, any member of his or her im-
mediate family, his or her partner, or 
an organization which employs or is 
about to employ any of the parties in-
dicated herein, has a financial or other 
interest in or a tangible personal ben-
efit from a non-Federal entity consid-
ered for a Federal award. The non-Fed-
eral entity may set standards for situa-
tions in which the financial interest is 
not substantial or the gift is an unso-
licited item of nominal value. The 
standards of conduct must provide for 
disciplinary actions to be applied for 
violations of such standards by offi-

cers, employees, or agents of the non- 
Federal entity. 

(2) If the non-Federal entity has a 
parent, affiliate, or subsidiary organi-
zation that is not a state, local govern-
ment, or Indian tribe, the non-Federal 
entity must also maintain written 
standards of conduct covering organi-
zational conflicts of interest. Organiza-
tional conflicts of interest means that 
because of the relationships with a par-
ent company, affiliate, or subsidiary 
organization, is unable or appears to be 
unable to be impartial in conducting a 
Federal award action involving a re-
lated organization. 

PARTS 401–414 [RESERVED] 

PART 415—GENERAL PROGRAM 
ADMINISTRATIVE REGULATIONS 

Subpart A—Application for Federal 
Assistance 

Sec. 
415.1 Competition in the awarding of discre-

tionary grants and cooperative agree-
ments. 

Subpart B—Miscellaneous 

415.2 Acknowledgement of Support on Pub-
lications and Audiovisuals. 

Subpart C—Intergovernmental Review of 
Department of Agriculture Programs 
and Activities 

415.3 Purpose. 
415.4 Definitions. 
415.5 Applicability. 
415.6 Secretary’s general responsibilities. 
415.7 Federal interagency coordination. 
415.8 State selection of programs and activi-

ties. 
415.9 Communication with State and local 

elected officials. 
415.10 State comments on proposed Federal 

financial assistance and direct Federal 
development. 

415.11 Processing comments. 
415.12 Accommodation of intergovern-

mental concerns. 
415.13 Interstate situations. 
415.14 Simplification, consolidation, or sub-

stitution of State plans. 
415.15 Waivers. 

AUTHORITY: 5 U.S.C. 301. 

SOURCE: 79 FR 75982, Dec. 19, 2014, unless 
otherwise noted. 
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2 CFR Ch. IV (1–1–18 Edition) § 415.1 

Subpart A—Application for 
Federal Assistance 

§ 415.1 Competition in the awarding of 
discretionary grants and coopera-
tive agreements. 

(a) Standards for competition. Except 
as provided in paragraph (d) of this sec-
tion, awarding agencies shall enter 
into discretionary grants and coopera-
tive agreements only after competi-
tion. An awarding agency’s competi-
tive award process shall adhere to the 
following standards: 

(1) Potential applicants must be in-
vited to submit proposals through pub-
lications such as the FEDERAL REG-
ISTER, OMB-designated government-
wide Web site as described in 2 CFR 
200.203, professional trade journals, 
agency or program handbooks, the 
Catalog of Federal Domestic Assist-
ance, or any other appropriate means 
of solicitation. In so doing, awarding 
agencies should consider the broadest 
dissemination of project solicitations 
in order to reach the highest number of 
potential applicants. 

(2) Proposals are to be evaluated ob-
jectively by independent reviewers in 
accordance with written criteria set 
forth by the awarding agency. Review-
ers should make written comments, as 
appropriate, on each application. Inde-
pendent reviewers may be from the pri-
vate sector, another agency, or within 
the awarding agency, as long as they 
do not include anyone who has ap-
proval authority for the applications 
being reviewed or anyone who might 
appear to have a conflict of interest in 
the role of reviewer of applications. A 
conflict of interest might arise when 
the reviewer or the reviewer’s imme-
diate family members have been asso-
ciated with the applicant or applicant 
organization within the past two years 
as an owner, partner, officer, director, 
employee, or consultant; has any finan-
cial interest in the applicant or appli-
cant organization; or is negotiating 
for, or has any arrangement, con-
cerning prospective employment. 

(3) An unsolicited application, which 
is not unique and innovative, shall be 
competed under the project solicita-
tion it comes closest to fitting. Award-
ing agency officials will determine the 
solicitation under which the applica-

tion is to be evaluated. When the 
awarding agency official decides that 
the unsolicited application does not 
fall under a recent, current, or planned 
solicitation, a noncompetitive award 
may be made, if appropriate to do so 
under the criteria of this section. Oth-
erwise, the application should be re-
turned to the applicant. 

(b) Project solicitations. A project so-
licitation by the awarding agency shall 
include or reference the following, as 
appropriate: 

(1) A description of the eligible ac-
tivities which the awarding agency 
proposes to support and the program 
priorities; 

(2) Eligible applicants; 
(3) The dates and amounts of funds 

expected to be available for awards; 
(4) Evaluation criteria and weights, if 

appropriate, assigned to each; 
(5) Methods for evaluating and rank-

ing applications; 
(6) Name and address where proposals 

should be mailed or emailed and sub-
mission deadline(s); 

(7) Any required forms and how to ob-
tain them; 

(8) Applicable cost principles and ad-
ministrative requirements; 

(9) Type of funding instrument in-
tended to be used (grant or cooperative 
agreement); and 

(10) The Catalog of Federal Domestic 
Assistance number and title. 

(c) Approval of applications. The final 
decision to award is at the discretion of 
the awarding/approving official in each 
agency. The awarding/approving offi-
cial shall consider the ranking, com-
ments, and recommendations from the 
independent review group, and any 
other pertinent information before de-
ciding which applications to approve 
and their order of approval. Any ap-
peals by applicants regarding the 
award decision shall be handled by the 
awarding agency using existing agency 
appeal procedures or good administra-
tive practice and sound business judg-
ment. 

(d) Exceptions. The awarding/approv-
ing official may make a determination 
in writing that competition is not 
deemed appropriate for a particular 
transaction. Such determination shall 
be limited to transactions where it can 
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be adequately justified that a non-
competitive award is in the best inter-
est of the Government and necessary to 
the accomplishment of the goals of the 
program. Reasons for considering non-
competitive awards may include, but 
are not necessarily limited to, the fol-
lowing: 

(1) Nonmonetary awards of property 
or services; 

(2) Awards of less than $75,000; 
(3) Awards to fund continuing work 

already started under a previous 
award; 

(4) Awards which cannot be delayed 
due to an emergency or a substantial 
danger to health or safety; 

(5) Awards when it is impracticable 
to secure competition; or 

(6) Awards to fund unique and inno-
vative unsolicited applications. 

Subpart B—Miscellaneous 

§ 415.2 Acknowledgement of USDA 
Support on Publications and 
Audiovisuals. 

(a) Definitions. (1) ‘‘Audiovisual’’ 
means a product containing visual im-
agery or sound or both. Examples of 
audiovisuals are motion pictures, live 
or prerecorded radio or television pro-
grams, slide shows, filmstrips, audio 
recordings, and multimedia presen-
tations. 

(2) ‘‘Production of an audiovisual’’ 
means any of the steps that lead to a 
finished audiovisual, including design, 
layout, script-writing, filming, editing, 
fabrication, sound recording or taping. 
The term does not include the placing 
of captions for the hearing impaired on 
films or videotapes not originally pro-
duced for use with the hearing im-
paired. 

(3) ‘‘Publication’’ means a published 
book, periodical, pamphlet, brochure, 
flier, or similar item. It does not in-
clude any audiovisuals. 

(b) Publications. Recipients shall have 
an acknowledgement of USDA award-
ing agency support placed on any pub-
lications written or published with 
grant support and, if feasible, on any 
publication reporting the results of, or 
describing, a grant-supported activity. 

(c) Audiovisuals. Recipients shall have 
an acknowledgement of USDA award-
ing agency support placed on any 

audiovisual which is produced with 
grant support and which has a direct 
production cost to the recipient of over 
$5,000. Unless the other provisions of 
the grant award make it apply, this re-
quirement does not apply to: 

(1) Audiovisuals produced as research 
instruments or for documenting experi-
mentation or findings and not intended 
for presentation or distribution to the 
general public. 

(2) [Reserved] 
(d) Waivers. USDA awarding agencies 

may waive any requirement of this sec-
tion. 

Subpart C—Intergovernmental Re-
view of Department of Agri-
culture Programs and Activi-
ties 

§ 415.3 Purpose. 

(a) The regulations in this part im-
plement Executive Order 12372, ‘‘Inter-
governmental Review of Federal Pro-
grams’’, issued July 14, 1982, and 
amended on April 8, 1983. These regula-
tions also implement applicable provi-
sions of section 401 of the Intergovern-
mental Cooperation Act of 1968 and sec-
tion 204 of the Demonstration Cities 
and Metropolitan Development Act of 
1966. 

(b) These regulations are intended to 
foster an intergovernmental partner-
ship and a strengthened Federalism by 
relying on State processes and on 
State, areawide, regional and local co-
ordination for review of proposed Fed-
eral financial assistance and direct 
Federal development. 

(c) The regulations are intended to 
aid the internal management of the De-
partment, and are not intended to cre-
ate any right or benefit enforceable at 
law by a party against the Department 
or its officers. 

§ 415.4 Definitions. 

As used in this part, the following 
definitions apply: 

Department means the U.S. Depart-
ment of Agriculture. 

Order means Executive Order 12372, 
issued July 14, 1982, and amended April 
8, 1983, and titled Intergovernmental 
Review of Federal Programs. 
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Secretary means the Secretary of the 
U.S. Department of Agriculture or an 
official or employee of the Department 
acting for the Secretary under a dele-
gation of authority. 

State means any of the 50 states, the 
District of Columbia, the Common-
wealth of Puerto Rico, the Common-
wealth of the Northern Mariana Is-
lands, Guam, American Samoa, and the 
U.S. Virgin Islands. 

§ 415.5 Applicability. 
The Secretary publishes in the FED-

ERAL REGISTER a list of the Depart-
ment’s programs and activities that 
are subject to these regulations and 
identifies which of these are subject to 
the requirements of section 204 of the 
Demonstration Cities and Metropolitan 
Development Act. 

§ 415.6 Secretary’s general responsibil-
ities. 

(a) The Secretary provides opportuni-
ties for consultation by elected offi-
cials of those State and local govern-
ments that would provide the non-Fed-
eral funds for, or that would be directly 
affected by, proposed Federal financial 
assistance from, or direct Federal de-
velopment by, the Department. 

(b) If a State adopts a process under 
the Order to review and coordinate pro-
posed Federal financial assistance and 
direct Federal development, the Sec-
retary, to the extent permitted by law: 

(1) Uses the State process to deter-
mine official views of State and local 
elected officials; 

(2) Communicates with State and 
local elected officials as early in a pro-
gram planning cycle as is reasonably 
feasible to explain specific plans and 
actions; 

(3) Makes efforts to accommodate 
State and local elected officials’ con-
cerns with proposed Federal financial 
assistance and direct Federal develop-
ment that are communicated through 
the State process; 

(4) Allows the States to simplify and 
consolidate existing Federally required 
State plan submissions; 

(5) Where State planning and budg-
eting systems are sufficient and where 
permitted by law, encourages the sub-
stitution of State plans for Federally 
required State plans; 

(6) Seeks the coordination of views of 
affected State and local elected offi-
cials in one State with those of another 
State when proposed Federal financial 
assistance or direct Federal develop-
ment has an impact on interstate met-
ropolitan urban centers or other inter-
state areas; and 

(7) Supports State and local govern-
ments by discouraging the reauthoriza-
tion or creation of any planning orga-
nization which is Federally-funded, 
which has a limited purpose, and which 
is not adequately representative of, or 
accountable to, State or local elected 
officials. 

§ 415.7 Federal interagency coordina-
tion. 

The Secretary, to the extent prac-
ticable, consults with and seeks advice 
from all other substantially affected 
Federal departments and agencies in 
an effort to assure full coordination be-
tween such agencies and the Depart-
ment regarding programs and activi-
ties covered under these regulations. 

§ 415.8 State selection of programs and 
activities. 

(a) A State may select any program 
or activity published in the FEDERAL 
REGISTER in accordance with § 415.5 for 
intergovernmental review under these 
regulations. Each State, before select-
ing programs and activities, shall con-
sult with local elected officials. 

(b) Each State that adopts a process 
shall notify the secretary of the De-
partment’s programs and activities se-
lected for that process. 

(c) A State may notify the Secretary 
of changes in its selections at any 
time. For each change, the State shall 
submit to the Secretary an assurance 
that the State has consulted with 
elected local officials regarding the 
change. The Department may establish 
deadlines by which States are required 
to inform the Secretary of changes in 
their program selections. 

(d) The Secretary uses a State’s proc-
ess as soon as feasible, depending on in-
dividual programs and activities, after 
the Secretary is notified of its selec-
tions. 
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§ 415.9 Communication with State and 
local elected officials. 

(a) The Secretary provides notice to 
directly affected State, areawide, re-
gional, and local entities in a State of 
proposed Federal financial assistance 
or direct Federal development if: 

(1) The State has not adopted a proc-
ess under the Order; or 

(2) The assistance or development in-
volves a program or an activity that is 
not covered under the State process. 

(b) This notice may be made by publi-
cation in the FEDERAL REGISTER or 
other appropriate means, which the De-
partment in its discretion deems appro-
priate. 

(c) In order to facilitate communica-
tion with State and local officials the 
Secretary has established an office 
within the Department to receive all 
communications pertinent to this 
Order. All communications should be 
sent to the Office of the Chief Finan-
cial Officer, Room 143–W, 1400 Inde-
pendence Avenue SW., Washington, DC 
20250, Attention: E.O. 12372. 

§ 415.10 State comments on proposed 
Federal financial assistance and di-
rect Federal development. 

(a) Except in unusual circumstances, 
the Secretary gives State processes or 
directly affected State, areawide, re-
gional, and local officials and entities: 

(1) At least 30 days from the date es-
tablished by the Secretary to comment 
on proposed Federal financial assist-
ance in the form of noncompeting con-
tinuation awards; and 

(2) At least 60 days from the date es-
tablished by the Secretary to comment 
on proposed direct Federal develop-
ment or Federal financial assistance 
other than noncompeting continuation 
awards. 

(b) This section also applies to com-
ments in cases in which the review, co-
ordination and communication with 
the Department have been delegated. 

(c) Applicants for programs and ac-
tivities subject to section 204 of the 
Demonstration Cities and Metropolitan 
Development Act shall allow areawide 
agencies a 60-day opportunity for re-
view and comment. 

§ 415.11 Processing comments. 
(a) The Secretary follows the proce-

dures in § 415.12 if: 
(1) A State office or official is des-

ignated to act as a single point of con-
tact between a State process and all 
Federal agencies; and 

(2) That office or official transmits a 
State process recommendation for a 
program selected under § 415.8. 

(b)(1) The single point of contact is 
not obligated to transmit comments 
from State, areawide, regional or local 
officials and entities where there is no 
State process recommendation. 

(2) If a State process recommenda-
tion is transmitted by a single point of 
contact, all comments from State, 
areawide, regional and local officials 
and entities that differ from it must 
also be transmitted. 

(c) If a State has not established a 
process, or is unable to submit a State 
process recommendation, State, 
areawide, regional and local officials 
and entities may submit comments ei-
ther to the applicant or to the Depart-
ment. 

(d) If a program or activity is not se-
lected by a State process, State, 
areawide, regional and local officials 
and entities may submit comments ei-
ther to the applicant or to the Depart-
ment. In addition, if a State process 
recommendation for a non-selected 
program or activity is transmitted to 
the Department by the single point of 
contact, the Secretary follows the pro-
cedures of § 415.12. 

(e) The Secretary considers com-
ments which do not constitute a State 
process recommendation submitted 
under these regulations and for which 
the Secretary is not required to apply 
the procedures of § 415.12, when such 
comments are provided by a single 
point of contact by the applicant, or di-
rectly to the Department by a com-
menting party. 

§ 415.12 Accommodation of intergov-
ernmental concerns. 

(a) If a State process provides a State 
process recommendation to the Depart-
ment through its single point of con-
tact, the Secretary either— 

(1) Accepts the recommendations; 
(2) Reaches a mutually agreeable so-

lution with the State process; or 
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(3) Provides the single point of con-
tact with a written explanation of the 
decision, as the Secretary in his or her 
discretion deems appropriate. The Sec-
retary may also supplement the writ-
ten explanation by also providing the 
explanation to the single point of con-
tact by telephone, other telecommuni-
cation, or other means. 

(b) In any explanation under para-
graph (a)(3) of this section, the Sec-
retary informs the single point of con-
tact that: 

(1) The Department will not imple-
ment its decision for at least ten days 
after the single point of contact re-
ceives the explanation; or 

(2) The Secretary has reviewed the 
decision and determined that, because 
of unusual circumstances, the waiting 
period of at least ten days is not fea-
sible. 

(c) For purposes of computing the 
waiting period under paragraph (b)(1) 
of this section, a single point of con-
tact is presumed to have received writ-
ten notification five days after the date 
of mailing of such notification. 

§ 415.13 Interstate situations. 

(a) The Secretary is responsible for: 
(1) Identifying proposed Federal fi-

nancial assistance and direct Federal 
development that have an impact on 
interstate areas; 

(2) Notifying appropriate officials in 
States which have adopted a process 
and which selected the Department’s 
program or activity; 

(3) Making efforts to identify and no-
tify the affected State, areawide, re-
gional and local officials and entities 
in those States that have not adopted a 
process under the Order or do not se-
lect the Department’s program or ac-
tivity; and 

(4) Responding, pursuant to § 415.12, if 
the Secretary receives a recommenda-
tion from a designated areawide agency 
transmitted by a single point of con-
tact, in cases in which the review, co-
ordination, and communication with 
the Department have been delegated. 

(b) The Secretary uses the procedures 
in § 415.12 if a State process provides a 
State process recommendation to the 
Department through a single point of 
contact. 

§ 415.14 Simplification, consolidation, 
or substitution of State plans. 

(a) As used in this section: 
(1) Simplify means that a State may 

develop its own format, choose its own 
submission date, and select the plan-
ning period for a State plan. 

(2) Consolidate means that a State 
may meet statutory and regulatory re-
quirements by combining two or more 
plans into one document and that the 
State can select the format, submis-
sion date, and the planning period for 
the consolidated plan. 

(3) Substitute means that a State 
may use a plan or other document that 
it has developed for its own purposes to 
meet Federal requirements. 

(b) If not inconsistent with law, a 
State may decide to try to simplify, 
consolidate, or substitute Federally re-
quired State plans without prior ap-
proval by the Secretary. 

(c) The Secretary reviews each State 
plan a State has simplified, consoli-
dated or substituted and accepts the 
plan only if its contents meet Federal 
requirements. 

§ 415.15 Waivers. 

In an emergency, the Secretary may 
waive any provision in Subpart C— 
Intergovernmental Review of Depart-
ment of Agriculture Programs and Ac-
tivities, 2 CFR 415.3 to 415.14. 

PART 416—GENERAL PROGRAM 
ADMINISTRATIVE REGULATIONS 
FOR GRANTS AND COOPERATIVE 
AGREEMENTS TO STATE AND 
LOCAL GOVERNMENTS 

AUTHORITY: 5 U.S.C. 301. 

SOURCE: 79 FR 75985, Dec. 19, 2014, unless 
otherwise noted. 

§ 416.1 Special Procurement Provi-
sions. 

(a) In order to ensure objective con-
tractor performance and eliminate un-
fair competitive advantage, a prospec-
tive contractor that develops or drafts 
specifications, requirements, state-
ments of work, invitations for bids, re-
quest for proposals, contract term and 
conditions or other documents for use 
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by a State in conducting a procure-
ment under the USDA entitlement pro-
grams specified in 2 CFR 200.101(e)(4) 
through (6) shall be excluded from com-
peting for such procurements. Such 
prospective contractors are ineligible 
for contract awards resulting from 
such procurements regardless of the 
procurement method used. However, 
prospective contractors may provide 
States with specification information 
related to a State procurement under 
the USDA entitlement programs speci-
fied in 2 CFR 200.101(e)(4) through (6) 
and still compete for the procurement 
if the State, and not the prospective 
contractor, develops or drafts the spec-
ifications, requirements, statements of 
work, invitations for bid, and/or re-
quests for proposals used to conduct 
the procurement. 

(b) Procurements by States under 
USDA entitlement programs specified 
in 2 CFR 200.101(e)(4) through (6) shall 
be conducted in a manner that pro-
hibits the use of statutorily or admin-
istratively imposed in-State or local 
geographic preferences except as pro-
vided for in 2 CFR 200.319(b). 

PART 417—NONPROCUREMENT 
DEBARMENT AND SUSPENSION 

Sec. 
417.10 What does this part do? 
417.20 Does this part apply to me? 
417.30 What policies and procedures must I 

follow? 

Subpart A—General 

417.137 Who in the USDA may grant an ex-
ception to let an excluded person partici-
pate in a covered transaction? 

Subpart B—Covered Transactions 

417.210 Which nonprocurement transactions 
are covered transactions? 

417.215 Which nonprocurement transactions, 
in addition to those listed in 2 CFR 
180.215, are not covered transactions? 

417.220 Are any procurement contracts in-
cluded as covered transactions? 

417.221 How would the exclusions from cov-
erage for the USDA’s foreign assistance 
programs apply? 

417.222 How would the exclusions from cov-
erage for the USDA’s export credit guar-
antee and direct credit programs apply? 

Subpart C—Responsibilities of Participants 
Regarding Transactions 

417.332 What methods must I use to pass 
down requirements to participants in 
lower-tier covered transactions with 
whom I intend to do business? 

Subpart D—Responsibilities of Department 
of Agriculture Officials Regarding 
Transactions 

417.437 What method do I use to commu-
nicate to a participant the requirements 
described in the OMB guidance at 2 CFR 
180.435? 

Subparts E–F [Reserved] 

Subpart G—Suspension 

417.755 When will I know whether the USDA 
suspension is continued or terminated? 

Subpart H—Debarment 

417.800 What are the USDA causes for debar-
ment? 

417.865 How long may my debarment last? 
417.870 When do I know if the USDA debar-

ring official debars me? 

Subpart I—Definitions 

417.930 Debarring official (USDA supple-
ment to governmentwide definition at 2 
CFR 180.930). 

417.1010 Suspending official (USDA supple-
ment to governmentwide definition at 2 
CFR 180.1010). 

Subpart J [Reserved] 

AUTHORITY: 5 U.S.C. 301; Pub. L. 101–576, 104 
Stat. 2838; Sec. 2455, Pub. L. 103–355, 108 Stat. 
3327 (31 U.S.C. 6101 note); 7 U.S.C. 2209j; E.O. 
12549 (3 CFR, 1986 Comp., p. 189); E.O. 12698 (3 
CFR, Comp., p. 235); 7 CFR 2.28. 

SOURCE: 75 FR 29185, May 25, 2010, unless 
otherwise noted. 

§ 417.10 What does this part do? 
This part adopts the OMB guidance 

in subparts A through I of 2 CFR part 
180, as supplemented by this part, as 
the USDA policies and procedures for 
nonprocurement debarment and sus-
pension. It thereby gives regulatory ef-
fect for the USDA to the OMB guid-
ance, as supplemented by this part. 
This part satisfies the requirements in 
section 3 of Executive Order 12549, 
‘‘Debarment and Suspension’’ (3 CFR 
1986 Comp., p. 189), Executive Order 
12689, ‘‘Debarment and Suspension’’ (3 
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CFR 1989 Comp., p. 235) and 31 U.S.C. 
6101 note (Section 2455, Pub. L. 103–355, 
108 Stat. 3327). 

§ 417.20 Does this part apply to me? 

Through this part, pertinent portions 
of the OMB guidance in subparts A 
through I of 2 CFR part 180 (see table at 
2 CFR 180.100(b)) apply to you if you are 
a: 

(a) Participant or principal in a 
‘‘covered transaction’’ (see subpart B of 
2 CFR part 180 and the definition of 
‘‘nonprocurement transaction’’ at 2 
CFR 180.970, as supplemented by 
§§ 417.215 and 417.220 of this part); 

(b) Respondent in a USDA debarment 
and suspension action; 

(c) USDA debarment or suspension 
official; or 

(d) USDA grants officer, agreements 
officer, or other official authorized to 
enter into any type of nonprocurement 
transaction that is a covered trans-
action. 

§ 417.30 What policies and procedures 
must I follow? 

The USDA policies and procedures 
that you must follow are the policies 
and procedures specified in this regula-
tion and each applicable section of the 
OMB guidance in subparts A through I 
of 2 CFR part 180, as that section is 
supplemented by the section in this 
part with the same section number. 
The contracts that are covered trans-
actions, for example, are specified by 
section 220 of the OMB guidance (i.e., 2 
CFR 180.220) as supplemented by sec-
tion 220 in this part (i.e., § 417.220). For 
any section of OMB guidance in sub-
parts A through I of 2 CFR part 180 
that has no corresponding section in 
this part, USDA policies and proce-
dures are those in the OMB guidance. 

Subpart A—General 

§ 417.137 Who in the USDA may grant 
an exception to let an excluded per-
son participate in a covered trans-
action? 

Within the USDA, a debarring offi-
cial may grant an exception to let an 
excluded person participate in a cov-
ered transaction as provided under 2 
CFR 180.135. 

Subpart B—Covered Transactions 

§ 417.210 Which nonprocurement 
transactions are covered trans-
actions? 

All nonprocurement transactions, as 
defined in § 417.970, are covered trans-
actions unless listed in § 417.215. 

§ 417.215 Which nonprocurement 
transactions, in addition to those 
listed in 2 CFR 180.215, are not cov-
ered transactions? 

(a) Transactions not covered. In addi-
tion to the nonprocurement trans-
actions listed in 2 CFR 180.215, the fol-
lowing nonprocurement transactions 
are not covered transactions: 

(1) An entitlement or mandatory 
award required by a statute, including 
a lower tier entitlement or mandatory 
award that is required by a statute. 

(2) The export or substitution of Fed-
eral timber governed by the Forest Re-
sources Conservation and Shortage Re-
lief Act of 1990, 16 U.S.C. 620 et seq. (The 
‘‘Export Act’’), which prevents a 
debarred person from entering into any 
contract for the purchase of unproc-
essed timber from Federal lands. See 16 
U.S.C. 620d(d)(1)(A). 

(3) The receipt of licenses, permits, 
certificates, and indemnification under 
regulatory programs conducted in the 
interest of public health and safety, 
and animal and plant health and safe-
ty. 

(4) The receipt of official grading and 
inspection services, animal damage 
control services, public health and 
safety inspection services, and animal 
and plant health and safety inspection 
services. 

(5) If the person is a State or local 
government, the provision of official 
grading and inspection services, animal 
damage control services, animal and 
plant health and safety inspection 
services. 

(6) The receipt of licenses, permits, or 
certificates under regulatory programs 
conducted in the interest of ensuring 
fair trade practices. 

(7) Permits, licenses, exchanges and 
other acquisitions of real property, 
rights of way, and easements under 
natural resource management pro-
grams. 
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(8) Any transaction to be imple-
mented outside the United States that 
is below the primary tier covered 
transaction in a USDA foreign assist-
ance program. 

(9) Any transaction to be imple-
mented outside the United States that 
is below the primary tier covered 
transaction in a USDA export credit 
guarantee program or direct credit pro-
gram. 

(b) Limited requirement to check EPLS. 
Notwithstanding the fact that trans-
actions to be implemented outside the 
United States that are below the pri-
mary tier covered transaction in a 
USDA foreign assistance program, ex-
port credit guarantee program or di-
rect credit program are not covered 
transactions, pursuant to paragraphs 
(a)(8) and (9) of this section, primary 
tier participants under these programs 
must check the EPLS prior to entering 
into any transaction with a person at 
the first lower tier and shall not enter 
into such a transaction if the person is 
excluded or disqualified under the 
EPLS. 

(c) Exception. A cause for suspension 
or debarment under § 180.700 or § 180.800 
of this title (as supplemented by 
§ 417.800) may be based on the actions of 
a person with respect to a procurement 
or nonprocurement transaction under a 
USDA program even if such trans-
action has been excluded from covered 
transaction status by this section or 
§ 417.220. 

§ 417.220 Are any procurement con-
tracts included as covered trans-
actions? 

(a) Covered transactions under this 
part: 

(1) Do not include any procurement 
contracts awarded directly by a Fed-
eral agency; but 

(2) Do include some procurement con-
tracts awarded by non-Federal partici-
pants in nonprocurement covered 
transactions (see appendix to this part). 

(b) Specifically, a contract for goods 
or services is a covered transaction if 
any of the following applies: 

(1) The contract is awarded by a par-
ticipant in a nonprocurement trans-
action that is covered under § 417.210, 
and the amount of the contract is ex-
pected to equal or exceed $25,000. 

(2) The contract requires the consent 
of a USDA official. In that case, the 
contract, regardless of the amount, al-
ways is a covered transaction, and it 
does not matter who awarded it. For 
example, it could be a subcontract 
awarded by a contractor at a tier below 
a nonprocurement transaction, as 
shown in the appendix to this part. 

(3) The contract is for federally-re-
quired audit services. 

(c) Any procurement contract to be 
implemented outside the United States 
that is below the primary tier covered 
transaction in a USDA foreign assist-
ance program is not a covered trans-
action, notwithstanding the provisions 
in paragraphs (a) and (b) of this sec-
tion. 

(d) Any procurement contract to be 
implemented outside the United States 
that is below the primary tier covered 
transaction in a USDA export credit 
guarantee program or direct credit pro-
gram is not a covered transaction, not-
withstanding the provisions in para-
graphs (a) and (b) of this section. 

(e) Notwithstanding the fact that 
procurement contracts to be imple-
mented outside the United States that 
are below the primary tier covered 
transaction in a USDA foreign assist-
ance program, export credit guarantee 
program or direct credit program are 
not covered transactions, pursuant to 
paragraphs (c) and (d) of this section, 
primary tier participants under these 
programs must check the EPLS prior 
to entering into any procurement con-
tract that is expected to equal or ex-
ceed $25,000 with a person at the first 
lower tier and shall not enter into such 
a procurement contract if the person is 
excluded or disqualified under the 
EPLS. 

§ 417.221 How would the exclusions 
from coverage for the USDA’s for-
eign assistance programs apply? 

The primary tier covered transaction 
would be the food aid grant agreement 
entered into between USDA and a pro-
gram participant, such as a U.S. pri-
vate voluntary organization. USDA 
would have to check the EPLS before 
entering into the food aid grant agree-
ment to ensure that the U.S. private 
voluntary organization that would be 
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the primary tier participant is not ex-
cluded or disqualified. A transaction at 
the first lower tier might be a sub-
recipient agreement between the U.S. 
private voluntary organization and a 
foreign subrecipient of the commod-
ities that were provided under the food 
aid grant agreement. Pursuant to 
§ 417.215(a)(8), this nonprocurement 
transaction would not be a covered 
transaction. In addition, a transaction 
at the first lower tier might be a pro-
curement contract entered into be-
tween the U.S. private voluntary orga-
nization and a foreign entity to provide 
supplies or services that are expected 
to equal or exceed $25,000 in value and 
that are needed by such organization 
to implement activities under the food 
aid grant agreement. Pursuant to 
§ 417.220(c), this procurement contract 
would not be a covered transaction. 
However, pursuant to §§ 417.215(b) and 
417.220(e), the U.S. private voluntary 
organization would be prohibited from 
entering into, at the first lower tier, an 
agreement with a subrecipient or a pro-
curement contract that is expected to 
equal or exceed $25,000 with an entity 
that appears on the EPLS as excluded 
or disqualified. 

§ 417.222 How would the exclusions 
from coverage for USDA’s export 
credit guarantee and direct credit 
programs apply? 

(a) Export credit guarantee program. In 
the case of the export credit guarantee 
program, the primary tier covered 
transaction would be the guarantee 
issued by the USDA to a U.S. exporter. 
The U.S. exporter usually assigns the 
guarantee to a U.S. financial institu-
tion, and this would create another pri-
mary tier covered transaction between 
USDA and the U.S. financial institu-
tion. USDA would have to check the 
EPLS before issuing a guarantee or ac-
cepting a guarantee assignment to en-
sure that the U.S. exporter or financial 
institution that would be the primary 
tier participant is not excluded or dis-
qualified. A transaction at the first 
lower tier under the export credit guar-
antee program might be a payment ob-
ligation of a foreign bank to the U.S. 
exporter to pay on behalf of the im-
porter for the exported U.S. commod-
ities that are covered by the guarantee. 

Similarly, a transaction at the first 
lower tier might be a payment obliga-
tion of a foreign bank under an instru-
ment, such as a loan agreement or let-
ter of credit, to the U.S. financial insti-
tution assigned the guarantee, which 
has paid the exporter for the exported 
U.S. commodities and, in so doing, 
issued a loan to the foreign bank, 
which the foreign bank is obligated to 
repay on deferred payment terms. Pur-
suant to § 417.215(a)(9), these non-
procurement transactions would not be 
covered transactions. In addition, a 
transaction at the first lower tier 
under the export credit guarantee pro-
gram might be a procurement contract 
(i.e., a contract for the purchase and 
sale of goods) that is expected to equal 
or exceed $25,000 entered into between 
the U.S. exporter and the foreign im-
porter for the U.S. commodities, the 
payment for which is covered by the 
guarantee. Pursuant to § 417.220(d), this 
procurement contract would not be a 
covered transaction. However, pursu-
ant to §§ 417.215(b) and 417.220(e), the 
U.S. exporter or U.S. financial institu-
tion would be prohibited from entering 
into, at the first lower tier, an agree-
ment with an importer (or intervening 
purchaser) or foreign bank or a pro-
curement contract that is expected to 
equal or exceed $25,000 with an entity 
that appears on the EPLS as excluded 
or disqualified. 

(b) Direct credit program. In the case 
of the direct credit program, the pri-
mary tier covered transaction would be 
the financing agreement between the 
USDA and the U.S. exporter. USDA 
purchases the exporter’s account re-
ceivable in a particular transaction 
pursuant to the financing agreement. 
On occasion, such transaction may 
contemplate a payment obligation of a 
U.S. or foreign bank to make the re-
quired payments. USDA would have to 
check the EPLS before entering into a 
financing agreement or accepting such 
a payor to ensure that the U.S. ex-
porter or the bank, if any, that would 
be the primary tier participant is not 
excluded or disqualified. A transaction 
at the first lower tier might be a pay-
ment obligation of the importer to pay 
the exporter for the exported U.S. com-
modities that are covered by the fi-
nancing agreement. Pursuant to 
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§ 417.215(a)(9), this nonprocurement 
transaction would not be a covered 
transaction. In addition, a transaction 
at the first lower tier might be a pro-
curement contract that is expected to 
equal or exceed $25,000 entered into be-
tween the U.S. exporter and the foreign 
importer for the U.S. commodities, the 
payment for which is covered by the fi-
nancing agreement. Pursuant to 
§ 417.220(d), this procurement contract 
would not be a covered transaction. 
However, pursuant to §§ 417.215(b) and 
417.220(e), the U.S. exporter would be 
prohibited from entering into, at the 
first lower tier, an agreement with an 
importer (or intervening purchaser) or 
bank, or a procurement contract that 
is expected to equal or exceed $25,000 
with an entity that appears on the 
EPLS as excluded or disqualified. 

Subpart C—Responsibilities of Par-
ticipants Regarding Trans-
actions 

§ 417.332 What methods must I use to 
pass down requirements to partici-
pants in lower tier covered trans-
actions with whom I intend to do 
business? 

You as a participant must include a 
term or condition in lower tier covered 
transactions requiring lower tier par-
ticipants to comply with subpart C of 
the OMB guidance in 2 CFR part 180, as 
supplemented by subpart C of this part. 

Subpart D—Responsibilities of De-
partment of Agriculture Offi-
cials Regarding Transactions 

§ 417.437 What method do I use to com-
municate to a participant the re-
quirements described in the OMB 
guidance at 2 CFR 180.435? 

To communicate to a participant the 
requirements described in 2 CFR 
180.435, you must include a term or 
condition in the transaction that re-
quires the participant’s compliance 
with subpart C of 2 CFR part 180, as 
supplemented by subpart C of this part, 
and requires the participant to include 
a similar term or condition in lower 
tier covered transactions. 

Subparts E–F [Reserved] 

Subpart G—Suspension 
§ 417.755 When will I know whether 

the USDA suspension is continued 
or terminated? 

The suspending official must make a 
written decision whether to continue, 
modify, or terminate your suspension 
within 45 days of closing the official 
record. The official record closes upon 
the suspending official’s receipt of final 
submissions, information and findings 
of fact, if any. The suspending official 
may extend that period for good cause. 
However, the record will remain open 
for the full 30 days, as called for in 
§ 180.725, even when you make a submis-
sion before the 30 days expire. 

Subpart H—Debarment 
§ 417.800 What are the USDA causes 

for debarment? 
A Federal agency may debar a person 

for— 
(a) Conviction of or civil judgment 

for— 
(1) Commission of fraud or a criminal 

offense in connection with obtaining, 
attempting to obtain, or performing a 
public or private agreement or trans-
action; 

(2) Violation of Federal or State anti-
trust statutes, including those pro-
scribing price fixing between competi-
tors, allocation of customers between 
competitors, and bid rigging; 

(3) Commission of embezzlement, 
theft, forgery, bribery, falsification or 
destruction of records, making false 
statements, tax evasion, receiving sto-
len property, making false claims, or 
obstruction of justice; or 

(4) Commission of any other offense 
indicating a lack of business integrity 
or business honesty that seriously and 
directly affects your present responsi-
bility; 

(b) Violation of the terms of a public 
agreement or transaction so serious as 
to affect the integrity of an agency 
program, such as— 

(1) A willful failure to perform in ac-
cordance with the terms of one or more 
public agreements or transactions; 

(2) A history of failure to perform or 
of unsatisfactory performance of one or 
more public agreements or trans-
actions; or 
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(3) A willful violation of a statutory 
or regulatory provision or requirement 
applicable to a public agreement or 
transaction; 

(c) Any of the following causes: 
(1) A nonprocurement debarment by 

any Federal agency taken before March 
1, 1989, or a procurement debarment by 
any Federal agency taken pursuant to 
48 CFR part 9, subpart 9.4, before Au-
gust 25, 1995; 

(2) Knowingly doing business with an 
ineligible person, except as permitted 
under § 180.135; 

(3) Failure to pay a single substantial 
debt, or a number of outstanding debts 
(including disallowed costs and over-
payments, but not including sums owed 
the Federal Government under the In-
ternal Revenue Code) owed to any Fed-
eral agency or instrumentality, pro-
vided the debt is uncontested by the 
debtor or, if contested, provided that 
the debtor’s legal and administrative 
remedies have been exhausted; 

(4) Violation of a material provision 
of a voluntary exclusion agreement en-
tered into under § 180.640 or of any set-
tlement of a debarment or suspension 
action; or 

(5) Violation of the provisions of the 
Drug-Free Workplace Act of 1988 (41 
U.S.C. 701); or 

(d) Any other cause of so serious or 
compelling a nature that it affects 
your present responsibility. 

§ 417.865 How long may my debarment 
last? 

(a) If the debarring official decides to 
debar you, your period of debarment 
will be based on the seriousness of the 
cause(s) upon which your debarment is 
based. Generally, debarment should not 
exceed 3 years. However, if cir-
cumstances warrant, the debarring of-
ficial may impose a longer period of de-
barment. 

(b) In determining the period of de-
barment, the debarring official may 
consider the factors in 2 CFR 180.860. If 
a suspension has preceded your debar-
ment, the debarring official must con-
sider the time you were suspended. 

(c) If the debarment is for a violation 
of the provisions of the Drug-Free 
Workplace Act of 1988, your period of 
debarment may not exceed 5 years. 

(d) The Secretary shall permanently 
debar from participation in USDA pro-
grams any individual, organization, 
corporation, or other entity convicted 
of a felony for knowingly defrauding 
the United States in connection with 
any program administered by USDA. 

(1) Reduction. If the Secretary con-
siders it appropriate s/he may reduce a 
debarment under this subsection to a 
period of not less than 10 years. 

(2) Exemption. A debarment under 
this subsection shall not apply with re-
gard to participation in USDA domes-
tic food assistance programs. For pur-
poses of this paragraph, participation 
in a domestic food assistance program 
does not include acting as an author-
ized retail food store in the Supple-
mental Nutrition Assistance Program 
(SNAP), the Special Supplemental Nu-
trition Assistance Program for Women, 
Infants, and Children (WIC), or as a 
nonbeneficiary entity in any of the do-
mestic food assistance programs. The 
programs include: 

(i) Special Nutrition Assistance Pro-
gram, 7 U.S.C. 2011, et seq.; 

(ii) Food Distribution Program on In-
dian Reservations, 7 U.S.C. 2013(b); 

(iii) National School Lunch Program, 
42 U.S.C. 1751, et seq.; 

(iv) Summer Food Service Program 
for Children, 42 U.S.C. 1761; Child and 
Adult Care Food Program, 42 U.S.C. 
1766; 

(v) Special Milk Program for Chil-
dren, 42 U.S.C. 1772; School Breakfast 
Program, 42 U.S.C. 1773; 

(vi) Special Supplemental Nutrition 
Program for Women, Infants, and Chil-
dren, 42 U.S.C. 1786; 

(vii) Commodity Supplemental Food 
Program, 42 U.S.C. 612c note; 

(viii) WIC Farmers Market Nutrition 
Program, 42 U.S.C. 1786; 

(ix) Senior Farmers’ Market Nutri-
tion Program, 7 U.S.C. 3007; and 

(x) Emergency Food Assistance Pro-
gram, 7 U.S.C. 7501, et. seq. 

§ 417.870 When do I know if the USDA 
debarring official debars me? 

(a) The debarring official must make 
a written decision whether to debar 
within 45 days of closing the official 
record. The official record closes upon 
the debarring official’s receipt of final 
submissions, information and findings 
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of fact, if any. The debarring official 
may extend that period for good cause. 
However, the record will remain open 
for the full 30 days, as called for in 
§ 180.820, even when you make a submis-
sion before the 30 days expire. 

(b) The debarring official sends you 
written notice, pursuant to § 180.615, 
that the official decided, either: 

(1) Not to debar you; or 
(2) To debar you. In this event, the 

notice: 
(i) Refers to the Notice of Proposed 

Debarment; 
(ii) Specifies the reasons for your de-

barment; 
(iii) States the period of your debar-

ment, including the effective dates; 
and 

(iv) Advises you that your debarment 
is effective for covered transactions 
and contracts that are subject to the 
Federal Acquisition Regulation (48 
CFR chapter 1), throughout the Execu-
tive Branch of the Federal Government 
unless an agency head or an authorized 
designee grants an exception. 

Subpart I—Definitions 

§ 417.930 Debarring official (USDA 
supplement to governmentwide def-
inition at 2 CFR 180.930). 

(a) Debarring official means an agen-
cy official who is authorized to impose 
debarment. The debarring official is ei-
ther: 

(1) The agency head; or 
(2) An official designated by the 

agency head. 
(b) The head of an organizational 

unit within USDA (e.g., Administrator, 
Food and Nutrition Service), who has 
been delegated authority in 7 CFR part 
2 to carry out a covered transaction, is 
delegated authority to act as the de-
barring official in connection with such 
transaction. This authority to act as a 
debarring official may not be redele-
gated below the head of the organiza-
tional unit, except that, in the case of 
the Forest Service, the Chief may re-
delegate the authority to act as a de-
barring official to the Deputy Chief for 
the National Forest System or an As-
sociate Deputy Chief for the National 
Forest System. 

§ 417.1010 Suspending official (USDA 
supplement to governmentwide def-
inition at 2 CFR 180.1010). 

(a) Suspending official means an 
agency official who is authorized to 
impose suspension. The suspending of-
ficial is either: 

(1) The agency head; or 
(2) An official designated by the 

agency head. 
(b) The head of an organizational 

unit within USDA (e.g., Administrator, 
Food and Nutrition Service), who has 
been delegated authority in 7 CFR part 
2 of this title to carry out a covered 
transaction, is delegated authority to 
act as the suspending official in con-
nection with such transaction. This au-
thority to act as a suspending official 
may not be redelegated below the head 
of the organizational unit, except that, 
in the case of the Forest Service, the 
Chief may redelegate the authority to 
act as a suspending official to the Dep-
uty Chief for the National Forest Sys-
tem or an Associate Deputy Chief for 
the National Forest System. 

Subpart J [Reserved] 

PART 418—NEW RESTRICTIONS ON 
LOBBYING 

Subpart A—General 

Sec. 
418.100 Conditions on use of funds. 
418.105 Definitions. 
418.110 Certification and disclosure. 

Subpart B—Activities by Own Employees 

418.200 Agency and legislative liaison. 
418.205 Professional and technical services. 
418.210 Reporting. 

Subpart C—Activities by Other Than Own 
Employees 

418.300 Professional and technical services. 

Subpart D—Penalties and Enforcement 

418.400 Penalties. 
418.405 Penalty procedures. 
418.410 Enforcement. 

Subpart E—Exemptions 

418.500 Secretary of Defense. 
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Subpart F—Agency Reports 

418.600 Semi-annual compilation. 
418.605 Inspector General report. 
APPENDIX A TO PART 418—CERTIFICATION RE-

GARDING LOBBYING 
APPENDIX B TO PART 418—DISCLOSURE FORM 

TO REPORT LOBBYING 

AUTHORITY: 31 U.S.C. 1352; 5 U.S.C. 301. 

SOURCE: 79 FR 75985, Dec. 19, 2014, unless 
otherwise noted. 

Subpart A—General 

§ 418.100 Conditions on use of funds. 
(a) No appropriated funds may be ex-

pended by the recipient of a Federal 
contract, grant, loan, or cooperative 
agreement to pay any person for influ-
encing or attempting to influence an 
officer or employee of any agency, a 
Member of Congress, an officer or em-
ployee of Congress, or an employee of a 
Member of Congress in connection with 
any of the following covered Federal 
actions: the awarding of any Federal 
contract, the making of any Federal 
grant, the making of any Federal loan, 
the entering into of any cooperative 
agreement, and the extension, continu-
ation, renewal, amendment, or modi-
fication of any Federal contract, grant, 
loan, or cooperative agreement. 

(b) Each person who requests or re-
ceives from an agency a Federal con-
tract, grant, loan, or cooperative 
agreement shall file with that agency a 
certification, set forth in Appendix A, 
that the person has not made, and will 
not make, any payment prohibited by 
paragraph (a) of this section. 

(c) Each person who requests or re-
ceives from an agency a Federal con-
tract, grant, loan, or a cooperative 
agreement shall file with that agency a 
disclosure form, set forth in Appendix 
B, if such person has made or has 
agreed to make any payment using 
nonappropriated funds (to include prof-
its from any covered Federal action), 
which would be prohibited under para-
graph (a) of this section if paid for with 
appropriated funds. 

(d) Each person who requests or re-
ceives from an agency a commitment 
providing for the United States to in-
sure or guarantee a loan shall file with 
that agency a statement, set forth in 
Appendix A, whether that person has 

made or has agreed to make any pay-
ment to influence or attempt to influ-
ence an officer or employee of any 
agency, a Member of Congress, an offi-
cer or employee of Congress, or an em-
ployee of a Member of Congress in con-
nection with that loan insurance or 
guarantee. 

(e) Each person who requests or re-
ceives from an agency a commitment 
providing for the United States to in-
sure or guarantee a loan shall file with 
that agency a disclosure form, set forth 
in Appendix B, if that person has made 
or has agreed to make any payment to 
influence or attempt to influence an of-
ficer or employee of any agency, a 
Member of Congress, an officer or em-
ployee of Congress, or an employee of a 
Member of Congress in connection with 
that loan insurance or guarantee. 

§ 418.105 Definitions. 

For purposes of this part: 
(a) Agency, as defined in 5 U.S.C. 

552(f), includes Federal executive de-
partments and agencies as well as inde-
pendent regulatory commissions and 
Government corporations, as defined in 
31 U.S.C. 9101(1). 

(b) Covered Federal action. (1) Covered 
Federal action means any of the fol-
lowing Federal actions: 

(i) The awarding of any Federal con-
tract; 

(ii) The making of any Federal grant; 
(iii) The making of any Federal loan; 
(iv) The entering into of any coopera-

tive agreement; and, 
(v) The extension, continuation, re-

newal, amendment, or modification of 
any Federal contract, grant, loan, or 
cooperative agreement. 

(2) Covered Federal action does not 
include receiving from an agency a 
commitment providing for the United 
States to insure or guarantee a loan. 
Loan guarantees and loan insurance 
are addressed independently within 
this part. 

(c) Federal contract means an acquisi-
tion contract awarded by an agency, 
including those subject to the Federal 
Acquisition Regulation (FAR), and any 
other acquisition contract for real or 
personal property or services not sub-
ject to the FAR. 
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(d) Federal cooperative agreement 
means a cooperative agreement en-
tered into by an agency. 

(e) Federal grant means an award of 
financial assistance in the form of 
money, or property in lieu of money, 
by the Federal Government or a direct 
appropriation made by law to any per-
son. The term does not include tech-
nical assistance which provides serv-
ices instead of money, or other assist-
ance in the form of revenue sharing, 
loans, loan guarantees, loan insurance, 
interest subsidies, insurance, or direct 
United States cash assistance to an in-
dividual. 

(f) Federal loan means a loan made by 
an agency. The term does not include 
loan guarantee or loan insurance. 

(g) Indian tribe and tribal organization 
have the meaning provided in section 4 
of the Indian Self-Determination and 
Education Assistance Act (25 U.S.C. 
450B). Alaskan Natives are included 
under the definitions of Indian tribes in 
that Act. 

(h) Influencing or attempting to influ-
ence means making, with the intent to 
influence, any communication to or ap-
pearance before an officer or employee 
or any agency, a Member of Congress, 
an officer or employee of Congress, or 
an employee of a Member of Congress 
in connection with any covered Federal 
action. 

(i) Loan guarantee and loan insurance 
means an agency’s guarantee or insur-
ance of a loan made by a person. 

(j) Local government means a unit of 
government in a State and, if char-
tered, established, or otherwise recog-
nized by a State for the performance of 
a governmental duty, including a local 
public authority, a special district, an 
intrastate district, a council of govern-
ments, a sponsor group representative 
organization, and any other instrumen-
tality of a local government. 

(k) Officer or employee of an agency in-
cludes the following individuals who 
are employed by an agency: 

(1) An individual who is appointed to 
a position in the Government under 
title 5, U.S. Code, including a position 
under a temporary appointment; 

(2) A member of the uniformed serv-
ices as defined in section 101(3), title 37, 
U.S. Code; 

(3) A special Government employee 
as defined in section 202, title 18, U.S. 
Code; and, 

(4) An individual who is a member of 
a Federal advisory committee, as de-
fined by the Federal Advisory Com-
mittee Act, title 5, U.S. Code appendix 
2. 

(l) Person means an individual, cor-
poration, company, association, au-
thority, firm, partnership, society, 
State, and local government, regard-
less of whether such entity is operated 
for profit or not for profit. This term 
excludes an Indian tribe, tribal organi-
zation, or any other Indian organiza-
tion with respect to expenditures spe-
cifically permitted by other Federal 
law. 

(m) Reasonable compensation means, 
with respect to a regularly employed 
officer or employee of any person, com-
pensation that is consistent with the 
normal compensation for such officer 
or employee for work that is not fur-
nished to, not funded by, or not fur-
nished in cooperation with the Federal 
Government. 

(n) Reasonable payment means, with 
respect to professional and other tech-
nical services, a payment in an amount 
that is consistent with the amount nor-
mally paid for such services in the pri-
vate sector. 

(o) Recipient includes all contractors, 
subcontractors at any tier, and sub-
grantees at any tier of the recipient of 
funds received in connection with a 
Federal contract, grant, loan, or coop-
erative agreement. The term excludes 
an Indian tribe, tribal organization, or 
any other Indian organization with re-
spect to expenditures specifically per-
mitted by other Federal law. 

(p) Regularly employed means, with 
respect to an officer or employee of a 
person requesting or receiving a Fed-
eral contract, grant, loan, or coopera-
tive agreement or a commitment pro-
viding for the United States to insure 
or guarantee a loan, an officer or em-
ployee who is employed by such person 
for at least 130 working days within 
one year immediately preceding the 
date of the submission that initiates 
agency consideration of such person for 
receipt of such contract, grant, loan, 
cooperative agreement, loan insurance 
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commitment, or loan guarantee com-
mitment. An officer or employee who is 
employed by such person for less than 
130 working days within one year im-
mediately preceding the date of the 
submission that initiates agency con-
sideration of such person shall be con-
sidered to be regularly employed as 
soon as he or she is employed by such 
person for 130 working days. 

(q) State means a State of the United 
States, the District of Columbia, the 
Commonwealth of Puerto Rico, a terri-
tory or possession of the United States, 
an agency or instrumentality of a 
State, and a multi-State, regional, or 
interstate entity having governmental 
duties and powers. 

§ 418.110 Certification and disclosure. 
(a) Each person shall file a certifi-

cation, and a disclosure form, if re-
quired, with each submission that ini-
tiates agency consideration of such 
person for: 

(1) Award of a Federal contract, 
grant, or cooperative agreement ex-
ceeding $100,000; or 

(2) An award of a Federal loan or a 
commitment providing for the United 
States to insure or guarantee a loan 
exceeding $150,000. 

(b)(1) Each person shall file a certifi-
cation, and a disclosure form, if re-
quired, upon receipt by such person of: 

(i) A Federal contract, grant, or co-
operative agreement exceeding $100,000; 
or 

(ii) A Federal loan or a commitment 
providing for the United States to in-
sure or guarantee a loan exceeding 
$150,000, 

(2) Unless such person previously 
filed a certification, and a disclosure 
form, if required, under paragraph (a) 
of this section. 

(c) Each person shall file a disclosure 
form at the end of each calendar quar-
ter in which there occurs any event 
that requires disclosure or that materi-
ally affects the accuracy of the infor-
mation contained in any disclosure 
form previously filed by such person 
under paragraphs (a) or (b) of this sec-
tion. An event that materially affects 
the accuracy of the information re-
ported includes: 

(1) A cumulative increase of $25,000 or 
more in the amount paid or expected to 

be paid for influencing or attempting 
to influence a covered Federal action; 
or 

(2) A change in the person(s) or indi-
vidual(s) influencing or attempting to 
influence a covered Federal action; or, 

(3) A change in the officer(s), em-
ployee(s), or Member(s) contacted to 
influence or attempt to influence a 
covered Federal action. 

(d) Any person shall file a certifi-
cation, and a disclosure form, if re-
quired, to the next tier above who re-
quests or receives from a person re-
ferred to in paragraphs (a) or (b) of this 
section: 

(1) A subcontract exceeding $100,000 
at any tier under a Federal contract; 

(2) A subgrant, contract, or sub-
contract exceeding $100,000 at any tier 
under a Federal grant; 

(3) A contract or subcontract exceed-
ing $100,000 at any tier under a Federal 
loan exceeding $150,000; or, 

(4) A contract or subcontract exceed-
ing $100,000 at any tier under a Federal 
cooperative agreement. 

(e) All disclosure forms, but not cer-
tifications, shall be forwarded from 
tier to tier until received by the person 
referred to in paragraphs (a) or (b) of 
this section. That person shall forward 
all disclosure forms to the agency. 

(f) Any certification or disclosure 
form filed under paragraph (e) of this 
section shall be treated as a material 
representation of fact upon which all 
receiving tiers shall rely. All liability 
arising from an erroneous representa-
tion shall be borne solely by the tier 
filing that representation and shall not 
be shared by any tier to which the er-
roneous representation is forwarded. 
Submitting an erroneous certification 
or disclosure constitutes a failure to 
file the required certification or disclo-
sure, respectively. If a person fails to 
file a required certification or disclo-
sure, the United States may pursue all 
available remedies, including those au-
thorized by section 1352, title 31, U.S. 
Code. 

(g) For awards and commitments in 
process prior to December 23, 1989, but 
not made before that date, certifi-
cations shall be required at award or 
commitment, covering activities oc-
curring between December 23, 1989, and 
the date of award or commitment. 
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However, for awards and commitments 
in process prior to the December 23, 
1989 effective date of these provisions, 
but not made before December 23, 1989, 
disclosure forms shall not be required 
at time of award or commitment but 
shall be filed within 30 days. 

(h) No reporting is required for an ac-
tivity paid for with appropriated funds 
if that activity is allowable under ei-
ther Subpart B or C of this part. 

Subpart B—Activities by Own 
Employees 

§ 418.200 Agency and legislative liai-
son. 

(a) The prohibition on the use of ap-
propriated funds, in § 418.100 (a), does 
not apply in the case of a payment of 
reasonable compensation made to an 
officer or employee of a person request-
ing or receiving a Federal contract, 
grant, loan, or cooperative agreement 
if the payment is for agency and legis-
lative liaison activities not directly re-
lated to a covered Federal action. 

(b) For purposes of paragraph (a) of 
this section, providing any information 
specifically requested by an agency or 
Congress is allowable at any time. 

(c) For purposes of paragraph (a) of 
this section, the following agency and 
legislative liaison activities are allow-
able at any time only where they are 
not related to a specific solicitation for 
any covered Federal action: 

(1) Discussing with an agency (in-
cluding individual demonstrations) the 
qualities and characteristics of the per-
son’s products or services, conditions 
or terms of sale, and service capabili-
ties; and, 

(2) Technical discussions and other 
activities regarding the application or 
adaptation of the person’s products or 
services for an agency’s use. 

(d) For purposes of paragraph (a) of 
this section, the following agencies and 
legislative liaison activities are allow-
able only where they are prior to for-
mal solicitation of any covered Federal 
action: 

(1) Providing any information not 
specifically requested but necessary for 
an agency to make an informed deci-
sion about initiation of a covered Fed-
eral action; 

(2) Technical discussions regarding 
the preparation of an unsolicited pro-
posal prior to its official submission; 
and, 

(3) Capability presentations by per-
sons seeking awards from an agency 
pursuant to the provisions of the Small 
Business Act, as amended by Public 
Law 95–507 and other subsequent 
amendments. 

(e) Only those activities expressly au-
thorized by this section are allowable 
under this section. 

§ 418.205 Professional and technical 
services. 

(a) The prohibition on the use of ap-
propriated funds, in § 418.100 (a), does 
not apply in the case of a payment of 
reasonable compensation made to an 
officer or employee of a person request-
ing or receiving a Federal contract, 
grant, loan, or cooperative agreement 
or an extension, continuation, renewal, 
amendment, or modification of a Fed-
eral contract, grant, loan, or coopera-
tive agreement if payment is for pro-
fessional or technical services rendered 
directly in the preparation, submis-
sion, or negotiation of any bid, pro-
posal, or application for that Federal 
contract, grant, loan, or cooperative 
agreement or for meeting requirements 
imposed by or pursuant to law as a 
condition for receiving that Federal 
contract, grant, loan, or cooperative 
agreement. 

(b) For purposes of paragraph (a) of 
this section, ‘‘professional and tech-
nical services’’ shall be limited to ad-
vice and analysis directly applying any 
professional or technical discipline. 
For example, drafting of a legal docu-
ment accompanying a bid or proposal 
by a lawyer is allowable. Similarly, 
technical advice provided by an engi-
neer on the performance or operational 
capability of a piece of equipment ren-
dered directly in the negotiation of a 
contract is allowable. However, com-
munications with the intent to influ-
ence made by a professional (such as a 
licensed lawyer) or a technical person 
(such as a licensed accountant) are not 
allowable under this section unless 
they provide advice and analysis di-
rectly applying their professional or 
technical expertise and unless the ad-
vice or analysis is rendered directly 
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and solely in the preparation, submis-
sion or negotiation of a covered Fed-
eral action. Thus, for example, commu-
nications with the intent to influence 
made by a lawyer that do not provide 
legal advice or analysis directly and 
solely related to the legal aspects of 
his or her client’s proposal, but gen-
erally advocate one proposal over an-
other are not allowable under this sec-
tion because the lawyer is not pro-
viding professional legal services. 
Similarly, communications with the 
intent to influence made by an engi-
neer providing an engineering analysis 
prior to the preparation or submission 
of a bid or proposal are not allowable 
under this section since the engineer is 
providing technical services but not di-
rectly in the preparation, submission 
or negotiation of a covered Federal ac-
tion. 

(c) Requirements imposed by or pur-
suant to law as a condition for receiv-
ing a covered Federal award include 
those required by law or regulation, or 
reasonably expected to be required by 
law or regulation, and any other re-
quirements in the actual award docu-
ments. 

(d) Only those services expressly au-
thorized by this section are allowable 
under this section. 

§ 418.210 Reporting. 
No reporting is required with respect 

to payments of reasonable compensa-
tion made to regularly employed offi-
cers or employees of a person. 

Subpart C—Activities by Other 
Than Own Employees 

§ 418.300 Professional and technical 
services. 

(a) The prohibition on the use of ap-
propriated funds, in § 418.100 (a), does 
not apply in the case of any reasonable 
payment to a person, other than an of-
ficer or employee of a person request-
ing or receiving a covered Federal ac-
tion, if the payment is for professional 
or technical services rendered directly 
in the preparation, submission, or ne-
gotiation of any bid, proposal, or appli-
cation for that Federal contract, grant, 
loan, or cooperative agreement or for 
meeting requirements imposed by or 
pursuant to law as a condition for re-

ceiving that Federal contract, grant, 
loan, or cooperative agreement. 

(b) The reporting requirements in 
§ 418.110 (a) and (b) regarding filing a 
disclosure form by each person, if re-
quired, shall not apply with respect to 
professional or technical services ren-
dered directly in the preparation, sub-
mission, or negotiation of any commit-
ment providing for the United States 
to insure or guarantee a loan. 

(c) For purposes of paragraph (a) of 
this section, ‘‘professional and tech-
nical services’’ shall be limited to ad-
vice and analysis directly applying any 
professional or technical discipline. 
For example, drafting of a legal docu-
ment accompanying a bid or proposal 
by a lawyer is allowable. Similarly, 
technical advice provided by an engi-
neer on the performance or operational 
capability of a piece of equipment ren-
dered directly in the negotiation of a 
contract is allowable. However, com-
munications with the intent to influ-
ence made by a professional (such as a 
licensed lawyer) or a technical person 
(such as a licensed accountant) are not 
allowable under this section unless 
they provide advice and analysis di-
rectly applying their professional or 
technical expertise and unless the ad-
vice or analysis is rendered directly 
and solely in the preparation, submis-
sion or negotiation of a covered Fed-
eral action. Thus, for example, commu-
nications with the intent to influence 
made by a lawyer that do not provide 
legal advice or analysis directly and 
solely related to the legal aspects of 
his or her client’s proposal, but gen-
erally advocate one proposal over an-
other are not allowable under this sec-
tion because the lawyer is not pro-
viding professional legal services. 
Similarly, communications with the 
intent to influence made by an engi-
neer providing an engineering analysis 
prior to the preparation or submission 
of a bid or proposal are not allowable 
under this section since the engineer is 
providing technical services but not di-
rectly in the preparation, submission 
or negotiation of a covered Federal ac-
tion. 

(d) Requirements imposed by or pur-
suant to law as a condition for receiv-
ing a covered Federal award include 
those required by law or regulation, or 
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reasonably expected to be required by 
law or regulation, and any other re-
quirements in the actual award docu-
ments. 

(e) Persons other than officers or em-
ployees of a person requesting or re-
ceiving a covered Federal action in-
clude consultants and trade associa-
tions. 

(f) Only those services expressly au-
thorized by this section are allowable 
under this section. 

Subpart D—Penalties and 
Enforcement 

§ 418.400 Penalties. 
(a) Any person who makes an expend-

iture prohibited herein shall be subject 
to a civil penalty of not less than 
$10,000 and not more than $100,000 for 
each such expenditure. 

(b) Any person who fails to file or 
amend the disclosure form (see Appen-
dix B) to be filed or amended if re-
quired herein, shall be subject to a civil 
penalty of not less than $10,000 and not 
more than $100,000 for each such fail-
ure. 

(c) A filing or amended filing on or 
after the date on which an administra-
tive action for the imposition of a civil 
penalty is commenced does not prevent 
the imposition of such civil penalty for 
a failure occurring before that date. An 
administrative action is commenced 
with respect to a failure when an inves-
tigating official determines in writing 
to commence an investigation of an al-
legation of such failure. 

(d) In determining whether to impose 
a civil penalty, and the amount of any 
such penalty, by reason of a violation 
by any person, the agency shall con-
sider the nature, circumstances, ex-
tent, and gravity of the violation, the 
effect on the ability of such person to 
continue in business, any prior viola-
tions by such person, the degree of cul-
pability of such person, the ability of 
the person to pay the penalty, and such 
other matters as may be appropriate. 

(e) First offenders under paragraphs 
(a) or (b) of this section shall be subject 
to a civil penalty of $10,000, absent ag-
gravating circumstances. Second and 
subsequent offenses by persons shall be 
subject to an appropriate civil penalty 
between $10,000 and $100,000, as deter-

mined by the agency head or his or her 
designee. 

(f) An imposition of a civil penalty 
under this section does not prevent the 
United States from seeking any other 
remedy that may apply to the same 
conduct that is the basis for the impo-
sition of such civil penalty. 

§ 418.405 Penalty procedures. 
Agencies shall impose and collect 

civil penalties pursuant to the provi-
sions of the Program Fraud and Civil 
Remedies Act, 31 U.S.C.s 3803 (except 
subsection (c)), 3804, 3805, 3806, 3807, 
3808, and 3812, insofar as these provi-
sions are not inconsistent with the re-
quirements herein. 

§ 418.410 Enforcement. 
The head of each agency shall take 

such actions as are necessary to ensure 
that the provisions herein are vigor-
ously implemented and enforced in 
that agency. 

Subpart E—Exemptions 

§ 418.500 Secretary of Defense. 
(a) The Secretary of Defense may ex-

empt, on a case-by-case basis, a cov-
ered Federal action from the prohibi-
tion whenever the Secretary deter-
mines, in writing, that such an exemp-
tion is in the national interest. The 
Secretary shall transmit a copy of each 
such written exemption to Congress 
immediately after making such a de-
termination. 

(b) The Department of Defense may 
issue supplemental regulations to im-
plement paragraph (a) of this section. 

Subpart F—Agency Reports 

§ 418.600 Semi-annual compilation. 
(a) The head of each agency shall col-

lect and compile the disclosure reports 
(see appendix B) and, on May 31 and 
November 30 of each year, submit to 
the Secretary of the Senate and the 
Clerk of the House of Representatives a 
report containing a compilation of the 
information contained in the disclo-
sure reports received during the six- 
month period ending on March 31 or 
September 30, respectively, of that 
year. 
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(b) The report, including the com-
pilation, shall be available for public 
inspection 30 days after receipt of the 
report by the Secretary and the Clerk. 

(c) Information that involves intel-
ligence matters shall be reported only 
to the Select Committee on Intel-
ligence of the Senate, the Permanent 
Select Committee on Intelligence of 
the House of Representatives, and the 
Committees on Appropriations of the 
Senate and the House of Representa-
tives in accordance with procedures 
agreed to by such committees. Such in-
formation shall not be available for 
public inspection. 

(d) Information that is classified 
under Executive Order 12356 or any suc-
cessor order shall be reported only to 
the Committee on Foreign Relations of 
the Senate and the Committee on For-
eign Affairs of the House of Represent-
atives or the Committees on Armed 
Services of the Senate and the House of 
Representatives (whichever such com-
mittees have jurisdiction of matters 
involving such information) and to the 
Committees on Appropriations of the 
Senate and the House of Representa-
tives in accordance with procedures 
agreed to by such committees. Such in-
formation shall not be available for 
public inspection. 

(e) The first semi-annual compilation 
shall be submitted on May 31, 1990, and 
shall contain a compilation of the dis-
closure reports received from Decem-
ber 23, 1989 to March 31, 1990. 

(f) Major agencies, designated by the 
Office of Management and Budget 
(OMB), are required to provide ma-
chine-readable compilations to the 
Secretary of the Senate and the Clerk 
of the House of Representatives no 
later than with the compilations due 
on May 31, 1991. OMB shall provide de-
tailed specifications in a memorandum 
to these agencies. 

(g) Non-major agencies are requested 
to provide machine-readable compila-
tions to the Secretary of the Senate 
and the Clerk of the House of Rep-
resentatives. 

(h) Agencies shall keep the originals 
of all disclosure reports in the official 
files of the agency. 

§ 418.605 Inspector General report. 
(a) The Inspector General, or other 

official as specified in paragraph (b) of 
this section, of each agency shall pre-
pare and submit to Congress each year, 
commencing with submission of the 
President’s Budget in 1991, an evalua-
tion of the compliance of that agency 
with, and the effectiveness of, the re-
quirements herein. The evaluation may 
include any recommended changes that 
may be necessary to strengthen or im-
prove the requirements. 

(b) In the case of an agency that does 
not have an Inspector General, the 
agency official comparable to an In-
spector General shall prepare and sub-
mit the annual report, or, if there is no 
such comparable official, the head of 
the agency shall prepare and submit 
the annual report. 

(c) The annual report shall be sub-
mitted at the same time the agency 
submits its annual budget justifica-
tions to Congress. 

(d) The annual report shall include 
the following: All alleged violations re-
lating to the agency’s covered Federal 
actions during the year covered by the 
report, the actions taken by the head 
of the agency in the year covered by 
the report with respect to those alleged 
violations and alleged violations in 
previous years, and the amounts of 
civil penalties imposed by the agency 
in the year covered by the report. 

APPENDIX A TO PART 418— 
CERTIFICATION REGARDING LOBBYING 

Certification for Contracts, Grants, Loans, and 
Cooperative Agreements 

The undersigned certifies, to the best of his 
or her knowledge and belief, that: 

(1) No Federal appropriated funds have 
been paid or will be paid, by or on behalf of 
the undersigned, to any person for influ-
encing or attempting to influence an officer 
or employee of an agency, a Member of Con-
gress, an officer or employee of Congress, or 
an employee of a Member of Congress in con-
nection with the awarding of any Federal 
contract, the making of any Federal grant, 
the making of any Federal loan, the entering 
into of any cooperative agreement, and the 
extension, continuation, renewal, amend-
ment, or modification of any Federal con-
tract, grant, loan, or cooperative agreement. 

(2) If any funds other than Federal appro-
priated funds have been paid or will be paid 
to any person for influencing or attempting 
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to influence an officer or employee of any 
agency, a Member of Congress, an officer or 
employee of Congress, or an employee of a 
Member of Congress in connection with this 
Federal contract, grant, loan, or cooperative 
agreement, the undersigned shall complete 
and submit Standard Form-LLL, ‘‘Disclosure 
Form to Report Lobbying,’’ in accordance 
with its instructions. 

(3) The undersigned shall require that the 
language of this certification be included in 
the award documents for all subawards at all 
tiers (including subcontracts, subgrants, and 
contracts under grants, loans, and coopera-
tive agreements) and that all subrecipients 
shall certify and disclose accordingly. 

This certification is a material representa-
tion of fact upon which reliance was placed 
when this transaction was made or entered 
into. Submission of this certification is a 
prerequisite for making or entering into this 
transaction imposed by section 1352, title 31, 
U.S. Code. Any person who fails to file the 
required certification shall be subject to a 

civil penalty of not less than $10,000 and not 
more than $100,000 for each such failure. 

Statement for Loan Guarantees and Loan 
Insurance 

The undersigned states, to the best of his 
or her knowledge and belief, that: 

If any funds have been paid or will be paid 
to any person for influencing or attempting 
to influence an officer or employee of any 
agency, a Member of Congress, an officer or 
employee of Congress, or an employee of a 
Member of Congress in connection with this 
commitment providing for the United States 
to insure or guarantee a loan, the under-
signed shall complete and submit Standard 
Form-LLL, ‘‘Disclosure Form to Report Lob-
bying,’’ in accordance with its instructions. 

Submission of this statement is a pre-
requisite for making or entering into this 
transaction imposed by section 1352, title 31, 
U.S. Code. Any person who fails to file the 
required statement shall be subject to a civil 
penalty of not less than $10,000 and not more 
than $100,000 for each such failure. 
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APPENDIX B TO PART 418—DISCLOSURE FORM TO REPORT LOBBYING 

VerDate Sep<11>2014 09:41 Mar 05, 2018 Jkt 244005 PO 00000 Frm 00276 Fmt 8010 Sfmt 8006 Y:\SGML\244005.XXX 244005 E
R

19
D

E
14

.0
01

<
/G

P
H

>

rm
aj

et
te

 o
n 

D
S

K
B

C
K

N
H

B
2P

R
O

D
 w

ith
 C

F
R



265 

Department of Agriculture Pt. 418, App. B 

VerDate Sep<11>2014 09:41 Mar 05, 2018 Jkt 244005 PO 00000 Frm 00277 Fmt 8010 Sfmt 8006 Y:\SGML\244005.XXX 244005 E
R

19
D

E
14

.0
02

<
/G

P
H

>

rm
aj

et
te

 o
n 

D
S

K
B

C
K

N
H

B
2P

R
O

D
 w

ith
 C

F
R



266 

2 CFR Ch. IV (1–1–18 Edition) Pt. 418, App. B 

VerDate Sep<11>2014 09:41 Mar 05, 2018 Jkt 244005 PO 00000 Frm 00278 Fmt 8010 Sfmt 8006 Y:\SGML\244005.XXX 244005 E
R

19
D

E
14

.0
03

<
/G

P
H

>

rm
aj

et
te

 o
n 

D
S

K
B

C
K

N
H

B
2P

R
O

D
 w

ith
 C

F
R



267 

Department of Agriculture § 421.30 

PART 421—REQUIREMENTS FOR 
DRUG-FREE WORKPLACE (FINAN-
CIAL ASSISTANCE) 

Sec. 
421.10 What does this part do? 
421.20 Does this part apply to me? 
421.30 What policies and procedures must I 

follow? 

Subpart A—Purpose and Coverage 
[Reserved] 

Subpart B—Requirements for Recipients 
Other Than Individuals 

421.225 Whom in the USDA does a recipient 
other than an individual notify about a 
criminal drug conviction? 

Subpart C—Requirements for Recipients 
Who Are Individuals 

421.300 Whom in the USDA does a recipient 
who is an individual notify about a 
criminal drug conviction? 

Subpart D—Responsibilities of Agency 
Awarding Officials 

421.400 What method do I use as an agency 
awarding official to obtain a recipient’s 
agreement to comply with the OMB guid-
ance? 

Subpart E—Violations of This Part and 
Consequences 

421.500 Who in the USDA determines that a 
recipient other than an individual vio-
lated the requirements of this part? 

421.505 Who in the USDA determines that a 
recipient who is an individual violated 
the requirements of this part? 

AUTHORITY: 41 U.S.C. 701–707. 

SOURCE: 76 FR 76610, Dec. 8, 2011, unless 
otherwise noted. 

§ 421.10 What does this part do? 
This part requires that the award and 

administration of USDA grants and co-

operative agreements comply with Of-
fice of Management and Budget (OMB) 
guidance implementing the portion of 
the Drug-Free Workplace Act of 1988 
(41 U.S.C. 701–707, as amended, here-
after referred to as ‘‘the Act’’) that ap-
plies to grants. It thereby— 

(a) Gives regulatory effect to the 
OMB guidance (Subparts A through F 
of 2 CFR part 182) for USDA’s grants 
and cooperative agreements; and 

(b) Establishes USDA policies and 
procedures for compliance with the Act 
that are the same as those of other 
Federal agencies, in conformance with 
the requirement in 41 U.S.C. 705 for 
Governmentwide implementing regula-
tions. 

§ 421.20 Does this part apply to me? 

This part and, through this part, per-
tinent portions of the OMB guidance in 
Subparts A through F of 2 CFR part 182 
(see table at 2 CFR 182.115(b)) apply to 
you if you are a— 

(a) Recipient of a USDA grant or co-
operative agreement; or 

(b) USDA awarding official. 

§ 421.30 What policies and procedures 
must I follow? 

(a) General. You must follow the poli-
cies and procedures specified in appli-
cable sections of the OMB guidance in 
Subparts A through F of 2 CFR part 
182, as implemented by this part. 

(b) Specific sections of OMB guidance 
that this part supplements. In imple-
menting the OMB guidance in 2 CFR 
part 182, this part supplements four 
sections of the guidance, as shown in 
the following table. For each of those 
sections, you must follow the policies 
and procedures in the OMB guidance, 
as supplemented by this part. 

Section of OMB guidance Section in this part 
where supplemented What the supplementation clarifies 

(1) 2 CFR 182.225(a) ...... § 421.225 ....................... Whom in the USDA a recipient other than an individual must notify if an 
employee is convicted for a violation of a criminal drug statute in the 
workplace. 

(2) 2 CFR 182.300(b) ...... § 421.300 ....................... Whom in the USDA a recipient who is an individual must notify if he or 
she is convicted of a criminal drug offense resulting from a violation oc-
curring during the conduct of any award activity. 

(3) 2 CFR 182.500 .......... § 421.500 ....................... Who in the USDA is authorized to determine that a recipient other than 
an individual is in violation of the requirements of 2 CFR part 182, as 
implemented by this part. 
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Section of OMB guidance Section in this part 
where supplemented What the supplementation clarifies 

(4) 2 CFR 182.505 .......... § 421.505 ....................... Who in the USDA is authorized to determine that a recipient who is an 
individual is in violation of the requirements of 2 CFR part 182, as im-
plemented by this part. 

(c) Sections of the OMB guidance that 
this part does not supplement. For any 
section of OMB guidance in Subparts A 
through F of 2 CFR part 182 that is not 
listed in paragraph (b) of this section, 
USDA policies and procedures are the 
same as those in the OMB guidance. 

Subpart A—Purpose and 
Coverage [Reserved] 

Subpart B—Requirements for 
Recipients Other Than Individuals 

§ 421.225 Whom in the USDA does a re-
cipient other than an individual no-
tify about a criminal drug convic-
tion? 

A recipient other than an individual 
that is required under 2 CFR 182.225(a) 
to notify Federal agencies about an 
employee’s conviction for a criminal 
drug offense must notify the awarding 
official for each USDA agency from 
which the recipient currently has an 
award. 

Subpart C—Requirements for 
Recipients Who Are Individuals 

§ 421.300 Whom in the USDA does a re-
cipient who is an individual notify 
about a criminal drug conviction? 

A recipient who is an individual that 
is required under 2 CFR 182.300(b) to 
notify Federal agencies about a convic-
tion for a criminal drug offense must 
notify the awarding official for each 
USDA agency from which the recipient 
currently has an award. 

Subpart D—Responsibilities of 
Agency Awarding Officials 

§ 421.400 What method do I use as an 
agency awarding official to obtain a 
recipient’s agreement to comply 
with the OMB guidance? 

To obtain a recipient’s agreement to 
comply with applicable requirements 
in the OMB guidance at 2 CFR part 182, 

you must include the following term or 
condition in the award: 

Drug-free workplace. You as the re-
cipient must comply with drug-free 
workplace requirements in Subpart B 
(or Subpart C, if the recipient is an in-
dividual) of part 421, which adopts the 
Governmentwide implementation (2 
CFR part 182) of sec. 5152–5158 of the 
Drug-Free Workplace Act of 1988 (Pub. 
L. 100–690, Title V, Subtitle D; 41 U.S.C. 
701–707). 

Subpart E—Violations of This Part 
and Consequences 

§ 421.500 Who in the USDA determines 
that a recipient other than an indi-
vidual violated the requirements of 
this part? 

The Secretary of Agriculture and the 
Secretary’s designee or designees are 
authorized to make the determination 
under 2 CFR 182.500. 

§ 421.505 Who in the USDA determines 
that a recipient who is an indi-
vidual violated the requirements of 
this part? 

The Secretary of Agriculture and the 
Secretary’s designee or designees are 
authorized to make the determination 
under 2 CFR 182.505. 

PART 422—RESEARCH INSTITUTIONS 
CONDUCTING USDA-FUNDED 
EXTRAMURAL RESEARCH; RE-
SEARCH MISCONDUCTS 

Sec. 
422.1 Definitions. 
422.2 Procedures. 
422.3 Inquiry, investigation, and adjudica-

tion. 
422.4 USDA Panel to determine appropriate-

ness of research misconduct policy. 
422.5 Reservation of right to conduct subse-

quent inquiry, investigation, and adju-
dication. 

422.6 Notification of USDA of allegations of 
research misconduct. 

422.7 Notification of ARIO during an in-
quiry of investigation. 

VerDate Sep<11>2014 09:41 Mar 05, 2018 Jkt 244005 PO 00000 Frm 00280 Fmt 8010 Sfmt 8010 Y:\SGML\244005.XXX 244005rm
aj

et
te

 o
n 

D
S

K
B

C
K

N
H

B
2P

R
O

D
 w

ith
 C

F
R



269 

Department of Agriculture § 422.1 

422.8 Communication of research mis-
conduct policies and procedures. 

422.9 Documents required. 
422.10 Reporting to USDA. 
422.11 Research records and evidence. 
422.12 Remedies for noncompliance. 
422.13 Appeals. 
422.14 Relationship to other requirements. 

AUTHORITY: 5 U.S.C. 301; Office of Science 
and Technology Policy (65 FR 76260); USDA 
Secretary’s Memorandum (SM) 2400–007; and 
USDA OIG, 7 CFR 2610.1(c)(4)(ix). 

SOURCE: 79 FR 75992, Dec. 19, 2014, unless 
otherwise noted. 

§ 422.1 Definitions. 
The following definitions apply to 

this part: 
Adjudication. The stage in response to 

an allegation of research misconduct 
when the outcome of the investigation 
is reviewed, and appropriate corrective 
actions, if any, are determined. Correc-
tive actions generally will be adminis-
trative in nature, such as termination 
of an award, debarment, award restric-
tions, recovery of funds, or correction 
of the research record. However, if 
there is an indication of violation of 
civil or criminal statutes, civil or 
criminal sanctions may be pursued. 

Agency Research Integrity Officer 
(ARIO). The individual appointed by a 
USDA agency that conducts research 
and who is responsible for: 

(1) Receiving and processing allega-
tions of research misconduct as as-
signed by the USDA RIO; 

(2) Informing OIG and the USDA RIO 
and the research institution associated 
with the alleged research misconduct, 
of allegations of research misconduct 
in the event it is reported to the USDA 
agency; 

(3) Ensuring that any records, docu-
ments and other materials relating to 
a research misconduct allegation are 
provided to OIG when requested; 

(4) Coordinating actions taken to ad-
dress allegations of research mis-
conduct with respect to extramural re-
search with the research institution(s) 
at which time the research misconduct 
is alleged to have occurred, and with 
the USDA RIO; 

(5) Overseeing proceedings to address 
allegations of extramurally funded re-
search misconduct at intramural re-
search institutions and research insti-

tutions where extramural research oc-
curs; 

(6) Ensuring that agency action to 
address allegations of research mis-
conduct at USDA agencies performing 
extramurally funded research is per-
formed at an organizational level that 
allows an independent, unbiased, and 
equitable process; 

(7) Immediately notifying OIG, the 
USDA RIO, and the applicable research 
institution if: 

(i) Public health or safety is at risk; 
(ii) USDA’s resources, reputation, or 

other interests need protecting; 
(iii) Research activities should be 

suspended; 
(iv) Federal action may be needed to 

protect the interest of a subject of the 
investigation or of others potentially 
affected; 

(v) A premature public disclosure of 
the inquiry into or investigation of the 
allegation may compromise the proc-
ess; 

(vi) The scientific community or the 
public should be informed; or 

(vii) Behavior that is or may be 
criminal in nature is discovered at any 
point during the inquiry, investigation, 
or adjudication phases of the research 
misconduct proceedings; 

(8) Documenting the dismissal of the 
allegation, and ensuring that the name 
of the accused individual and/or insti-
tution is cleared if an allegation of re-
search misconduct is dismissed at any 
point during the inquiry or investiga-
tion phase of the proceedings; 

(9) Other duties relating to research 
misconduct proceedings as assigned. 

Allegation. A disclosure of possible re-
search misconduct through any means 
of communication. The disclosure may 
be by written or oral statement, or by 
other means of communication to an 
institutional or USDA official. 

Applied research. Systematic study to 
gain knowledge or understanding nec-
essary to determine the means by 
which a recognized and specific need 
may be met. 

Assistant Inspector General for Inves-
tigations. The individual in OIG who is 
responsible for OIG’s domestic and for-
eign investigative operations through a 
headquarters office and the six regional 
offices. 
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Basic research. Systematic study di-
rected toward fuller knowledge or un-
derstanding of the fundamental aspects 
of phenomena and of observable facts 
without specific applications towards 
processes or products in mind. 

Extramural research. Research con-
ducted by any research institution 
other than the Federal agency to which 
the funds supporting the research were 
appropriated. Research institutions 
conducting extramural research may 
include Federal research facilities. 

Fabrication. Making up data or re-
sults and recording or reporting them. 

Falsification. Manipulating research 
materials, equipment, or processes, or 
changing or omitting data or results 
such that the research is not accu-
rately represented in the research 
record. 

Finding of research misconduct. The 
conclusion, proven by a preponderance 
of the evidence, that research mis-
conduct occurred, that such research 
misconduct represented a significant 
departure from accepted practices of 
the relevant research community, and 
that such research misconduct was 
committed intentionally, knowingly, 
or recklessly. 

Inquiry. The stage in the response to 
an allegation of research misconduct 
when an assessment is made to deter-
mine whether the allegation has sub-
stance and whether an investigation is 
warranted. 

Intramural research. Research con-
ducted by a Federal Agency, to which 
funds were appropriated for the pur-
pose of conducting research. 

Investigation. The stage in the re-
sponse to an allegation of research mis-
conduct when the factual record is for-
mally developed and examined to de-
termine whether to dismiss the case, 
recommend a finding of research mis-
conduct, and/or take other appropriate 
remedies. 

Office of Inspector General (OIG). The 
Office of Inspector General of the 
United States Department of Agri-
culture. 

Office of Science and Technology Policy 
(OSTP). The Office of Science and 
Technology Policy of the Executive Of-
fice of the President. 

Plagiarism. The appropriation of an-
other person’s ideas, processes, results, 

or words without giving appropriate 
credit. 

Preponderance of the evidence. Proof 
by information that, compared with 
that opposing it, leads to the conclu-
sion that the fact at issue is more prob-
ably true than not. 

Research. All basic, applied, and dem-
onstration research in all fields of 
science, engineering, and mathematics. 
This includes, but is not limited to, re-
search in economics, education, lin-
guistics, medicine, psychology, social 
sciences, statistics, and research in-
volving human subjects or animals re-
gardless of the funding mechanism 
used to support it. 

Research institution. All organizations 
using Federal funds for research, in-
cluding, for example, colleges and uni-
versities, Federally funded research 
and development centers, national user 
facilities, industrial laboratories, or 
other research institutes. 

Research misconduct. Fabrication, fal-
sification, or plagiarism in proposing, 
performing, or reviewing research, or 
in reporting research results. Research 
misconduct does not include honest 
error or differences of opinion. 

Research record. The record of data or 
results that embody the facts resulting 
from scientific inquiry, and includes, 
but is not limited to, research pro-
posals, research records (including 
data, notes, journals, laboratory 
records (both physical and electronic)), 
progress reports, abstracts, theses, oral 
presentations, internal reports, and 
journal articles. 

USDA. United States Department of 
Agriculture. 

USDA Research Integrity Officer 
(USDA RIO). The individual designated 
by the Office of the Under Secretary 
for Research, Education, and Econom-
ics (REE) who is responsible for: 

(1) Overseeing USDA agency re-
sponses to allegations of research mis-
conduct; 

(2) Ensuring that agency research 
misconduct procedures are consistent 
with this part; 

(3) Receiving and assigning allega-
tions of research misconduct reported 
by the public; 

(4) Developing Memoranda of Under-
standing with agencies that elect not 
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to develop their own research mis-
conduct procedures; 

(5) Monitoring the progress of all re-
search misconduct cases; and 

(6) Serving as liaison with OIG to re-
ceive allegations of research mis-
conduct when they are received via the 
OIG Hotline. 

§ 422.2 Procedures. 
Research institutions that conduct 

extramural research funded by USDA 
must foster an atmosphere conducive 
to research integrity. They must de-
velop or have procedures in place to re-
spond to allegations of research mis-
conduct that ensure: 

(a) Appropriate separations of re-
sponsibility for inquiry, investigation, 
and adjudication; 

(b) Objectivity; 
(c) Due process; 
(d) Whistleblower protection; 
(e) Confidentiality. To the extent 

possible and consistent with a fair and 
thorough investigation and as allowed 
by law, knowledge about the identity 
of subjects and informants is limited to 
those who need to know; and 

(f) Timely resolution. 

§ 422.3 Inquiry, investigation, and ad-
judication. 

A research institution that conducts 
extramural research funded by USDA 
bears primary responsibility for pre-
vention and detection of research mis-
conduct and for the inquiry, investiga-
tion, and adjudication of research mis-
conduct allegations reported directly 
to it. The research institution must 
perform an inquiry in response to an 
allegation, and must follow the inquiry 
with an investigation if the inquiry de-
termines that the allegation or appar-
ent instance of research misconduct 
has substance. The responsibilities for 
adjudication must be separate from 
those for inquiry and investigation. In 
most instances, USDA will rely on a re-
search institution conducting extra-
mural research to promptly: 

(a) Initiate an inquiry into any sus-
pected or alleged research misconduct; 

(b) Conduct a subsequent investiga-
tion, if warranted; 

(c) Acquire, prepare, and maintain 
appropriate records of allegations of 
extramural research misconduct and 

all related inquiries, investigations, 
and findings; and 

(d) Take action to ensure the fol-
lowing: 

(1) The integrity of research; 
(2) The rights and interests of the 

subject of the investigation and the 
public are protected; 

(3) The observance of legal require-
ments or responsibilities including co-
operation with criminal investigations; 
and 

(4) Appropriate safeguards for sub-
jects of allegations, as well as inform-
ants (see § 422.6). These safeguards 
should include timely written notifica-
tion of subjects regarding substantive 
allegations made against them; a de-
scription of all such allegations; rea-
sonable access to the data and other 
evidence supporting the allegations; 
and the opportunity to respond to alle-
gations, the supporting evidence and 
the proposed findings of research mis-
conduct, if any. 

§ 422.4 USDA Panel to determine ap-
propriateness of research mis-
conduct policy. 

Before USDA will rely on a research 
institution to conduct an inquiry, in-
vestigation, and adjudication of an al-
legation in accordance with this part, 
the research institution where the re-
search misconduct is alleged must pro-
vide the ARIO its policies and proce-
dures related to research misconduct 
at the institution. The research insti-
tution has the option of providing ei-
ther a written copy of such policies and 
procedures or a Web site address where 
such policies and procedures can be 
accessed. The ARIO to whom the poli-
cies and procedures were made avail-
able shall convene a panel comprised of 
the USDA RIO and ARIOs from the 
Forest Service, the Agricultural Re-
search Service, and the National Insti-
tute of Food and Agriculture. The 
Panel will review the research institu-
tion’s policies and procedures for com-
pliance with the OSTP Policy and 
render a decision regarding the re-
search institution’s ability to ade-
quately resolve research misconduct 
allegations. The ARIO will inform the 
research institution of the Panel’s de-
termination that its inquiry, investiga-
tion, and adjudication procedures are 
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sufficient. If the Panel determines that 
the research institution does not have 
sufficient policies and procedures in 
place to conduct inquiry, investigation, 
and adjudication proceedings, or that 
the research institution is in any way 
unfit or unprepared to handle the in-
quiry, investigation, and adjudication 
in a prompt, unbiased, fair, and inde-
pendent manner, the ARIO will inform 
the research institution in writing of 
the Panel’s decision. An appropriate 
USDA agency, as determined by the 
Panel, will then conduct the inquiry, 
investigation, and adjudication of re-
search misconduct in accordance with 
this part. If an allegation of research 
misconduct is made regarding extra-
mural research conducted at a Federal 
research institution (whether USDA or 
not), it is presumed that the Federal 
research institution has research mis-
conduct procedures consistent with the 
OSTP Policy. USDA reserves the right 
to convene the Panel to assess the suf-
ficiency of a Federal agency’s research 
misconduct procedures, should there be 
any question whether the agency’s pro-
cedures will ensure a fair, unbiased, eq-
uitable, and independent inquiry, in-
vestigation, and adjudication process. 

§ 422.5 Reservation of right to conduct 
subsequent inquiry, investigation, 
and adjudication. 

(a) USDA reserves the right to con-
duct its own inquiry, investigation, 
and adjudication into allegations of re-
search misconduct at a research insti-
tution conducting extramural research 
subsequent to the proceedings of the 
research institution related to the 
same allegation. This may be necessary 
if the USDA RIO or ARIO believes, in 
his or her sound discretion, that de-
spite the Panel’s finding that the re-
search institution in question had ap-
propriate and OSTP-compliant re-
search misconduct procedures in place, 
the research institution conducting the 
extramural research at issue: 

(1) Did not adhere to its own research 
misconduct procedures; 

(2) Did not conduct research mis-
conduct proceedings in a fair, unbiased, 
or independent manner; or 

(3) Has not completed research mis-
conduct inquiry, investigation, or adju-
dication in a timely manner. 

(b) Additionally, USDA reserves the 
right to conduct its own inquiry, inves-
tigation, and adjudication into allega-
tions of research misconduct at a re-
search institution conducting extra-
mural research subsequent to the pro-
ceedings of the research institution re-
lated to the same allegation for any 
other reason that the USDA RIO or 
ARIO considers it appropriate to con-
duct research misconduct proceedings 
in lieu of the research institution’s 
conducting the extramural research at 
issue. This right is subject to para-
graph (c) of this section. 

(c) In cases where the USDA RIO or 
ARIO believes it is necessary for USDA 
to conduct its own inquiry, investiga-
tion, and adjudication subsequent to 
the proceedings of the research institu-
tion related to the same allegation, the 
USDA RIO or ARIO shall reconvene the 
Panel, which will determine whether it 
is appropriate for the relevant USDA 
agency to conduct the research mis-
conduct proceedings related to the al-
legation(s) of research misconduct. If 
the Panel determines that it is appro-
priate for a USDA agency to conduct 
the proceedings, the ARIO will imme-
diately notify the research institution 
in question. The research institution 
must then promptly provide the rel-
evant USDA agency with documenta-
tion of the research misconduct pro-
ceedings the research institution has 
conducted to that point, and the USDA 
agency will conduct research mis-
conduct proceedings in accordance 
with the Agency research misconduct 
procedures. 

§ 422.6 Notification of USDA of allega-
tions of research misconduct. 

(a) Research institutions that con-
duct USDA-funded extramural research 
must promptly notify OIG and the 
USDA RIO of all allegations of re-
search misconduct involving USDA 
funds when the institution inquiry into 
the allegation warrants the institution 
moving on to an investigation. 

(b) Individuals at research institu-
tions who suspect research misconduct 
at the institution should report allega-
tions in accordance with the institu-
tion’s research misconduct policies and 
procedures. Anyone else who suspects 
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that researchers or research institu-
tions performing Federally-funded re-
search may have engaged in research 
misconduct is encouraged to make a 
formal allegation of research mis-
conduct to OIG. 

(1) OIG may be notified using any of 
the following methods: 

(i) Via the OIG Hotline: Telephone: 
(202) 690–1622, (800) 424–9121, (202) 690– 
1202 (TDD). 

(ii) Email: usdalhotline@oig.usda.gov. 
(iii) U.S. Mail: United States Depart-

ment of Agriculture, Office of Inspec-
tor General, P.O. Box 23399, Wash-
ington, DC 20026–3399. 

(2) The USDA RIO may be reached at: 
USDA Research Integrity Officer, 214W 
Whitten Building, Washington, DC 
20250; telephone: 202–720–5923; Email: 
researchintegrity@usda.gov. 

(c) To the extent known, the fol-
lowing details should be included in 
any formal allegation: 

(1) The name of the research projects 
involved, the nature of the alleged mis-
conduct, and the names of the indi-
vidual or individuals alleged to be in-
volved in the misconduct; 

(2) The source or sources of funding 
for the research project or research 
projects involved in the alleged mis-
conduct; 

(3) Important dates; 
(4) Any documentation that bears 

upon the allegation; and 
(5) Any other potentially relevant in-

formation. 
(d) Safeguards for informants give in-

dividuals the confidence that they can 
bring allegations of research mis-
conduct made in good faith to the at-
tention of appropriate authorities or 
serve as informants to an inquiry or an 
investigation without suffering ret-
ribution. Safeguards include protection 
against retaliation for informants who 
make good faith allegations, fair and 
objective procedures for the examina-
tion and resolution of allegations of re-
search misconduct, and diligence in 
protecting the positions and reputa-
tions of those persons who make alle-
gations of research misconduct in good 
faith. The identity of informants who 
wish to remain anonymous will be kept 
confidential to the extent permitted by 
law or regulation. 

§ 422.7 Notification of ARIO during an 
inquiry or investigation. 

(a) Research institutions that con-
duct USDA-funded extramural research 
must promptly notify the ARIO should 
the institution become aware during an 
inquiry or investigation that: 

(1) Public health or safety is at risk; 
(2) The resources, reputation, or 

other interests of USDA are in need of 
protection; 

(3) Research activities should be sus-
pended; 

(4) Federal action may be needed to 
protect the interest of a subject of the 
investigation or of others potentially 
affected; 

(5) A premature public disclosure of 
the inquiry into or investigation of the 
allegation may compromise the proc-
ess; 

(6) The scientific community or the 
public should be informed; or 

(7) There is reasonable indication of 
possible violations of civil or criminal 
law. 

(b) If research misconduct pro-
ceedings reveal behavior that may be 
criminal in nature at any point during 
the proceedings, the institution must 
promptly notify the ARIO. 

§ 422.8 Communication of research 
misconduct policies and proce-
dures. 

Institutions that conduct USDA- 
funded extramural research are to 
maintain and effectively communicate 
to their staffs policies and procedures 
relating to research misconduct, in-
cluding the guidelines in this part. The 
institution is to inform their research-
ers and staff members who conduct 
USDA-funded extramural research 
when and under what circumstances 
USDA is to be notified of allegations of 
research misconduct, and when and 
under what circumstances USDA is to 
be updated on research misconduct pro-
ceedings. 

§ 422.9 Documents required. 

(a) A research institution that con-
ducts USDA-funded extramural re-
search must maintain the following 
documents related to an allegation of 
research misconduct at the research in-
stitution: 
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(1) A written statement describing 
the original allegation; 

(2) A copy of the formal notification 
presented to the subject of the allega-
tion; 

(3) A written report describing the in-
quiry stage and its outcome including 
copies of all supporting documentation; 

(4) A description of the methods and 
procedures used to gather and evaluate 
information pertinent to the alleged 
misconduct during inquiry and inves-
tigation stages; 

(5) A written report of the investiga-
tion, including the evidentiary record 
and supporting documentation; 

(6) A written statement of the find-
ings; and 

(7) If applicable, a statement of rec-
ommended corrective actions, and any 
response to such a statement by the 
subject of the original allegation, and/ 
or other interested parties, including 
any corrective action plan. 

(b) The research institution must re-
tain the documents specified in para-
graph (a) of this section for at least 3 
years following the final adjudication 
of the alleged research misconduct. 

§ 422.10 Reporting to USDA. 

Following completion of an inves-
tigation into allegations of research 
misconduct, the institution conducting 
extramural research must provide to 
the ARIO a copy of the evidentiary 
record, the report of the investigation, 
recommendations made to the institu-
tion’s adjudicating official, the adjudi-
cating official’s determination, the in-
stitution’s corrective action taken or 
planned, and the written response of 
the individual who is the subject of the 
allegation to any recommendations. 

§ 422.11 Research records and evi-
dence. 

(a) A research institution that con-
ducts extramural research supported 
by USDA funds, as the responsible 
legal entity for the USDA-supported 
research, has a continuing obligation 
to create and maintain adequate 
records (including documents and other 
evidentiary matter) as may be required 
by any subsequent inquiry, investiga-
tion, finding, adjudication, or other 
proceeding. 

(b) Whenever an investigation is ini-
tiated, the research institution must 
promptly take all reasonable and prac-
tical steps to obtain custody of all rel-
evant research records and evidence as 
may be necessary to conduct the re-
search misconduct proceedings. This 
must be accomplished before the re-
search institution notifies the re-
searcher/respondent of the allegation, 
or immediately thereafter. 

(c) The original research records and 
evidence taken into custody by the re-
search institution shall be inventoried 
and stored in a secure place and man-
ner. Research records involving raw 
data shall include the devices or in-
struments on which they reside. How-
ever, if deemed appropriate by the re-
search institution or investigator, re-
search data or records that reside on or 
in instruments or devices may be cop-
ied and removed from those instru-
ments or devices as long as the copies 
are complete, accurate, and have sub-
stantially equivalent evidentiary value 
as the data or records have when the 
data or records reside on the instru-
ments or devices. Such copies of data 
or records shall be made by a disin-
terested, qualified technician and not 
by the subject of the original allega-
tion or other interested parties. When 
the relevant data or records have been 
removed from the devices or instru-
ments, the instruments or devices need 
not be maintained as evidence. 

§ 422.12 Remedies for noncompliance. 

USDA agencies’ implementation pro-
cedures identify the administrative ac-
tions available to remedy a finding of 
research misconduct. Such actions may 
include the recovery of funds, correc-
tion of the research record, debarment 
of the researcher(s) that engaged in the 
research misconduct, proper attribu-
tion, or any other action deemed ap-
propriate to remedy the instance(s) of 
research misconduct. The agency 
should consider the seriousness of the 
misconduct, including, but not limited 
to, the degree to which the misconduct 
was knowingly conducted, intentional, 
or reckless; was an isolated event or 
part of a pattern; or had significant im-
pact on the research record, research 
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subjects, other researchers, institu-
tions, or the public welfare. In deter-
mining the appropriate administrative 
action, the appropriate agency must 
impose a remedy that is commensurate 
with the infraction as described in the 
finding of research misconduct. 

§ 422.13 Appeals. 
(a) If USDA relied on an institution 

to conduct an inquiry, investigation, 
and adjudication, the alleged person(s) 
should first follow the institution’s ap-
peal policy and procedures. 

(b) USDA agencies’ implementation 
procedures identify the appeal process 
when a finding of research misconduct 
is elevated to the agency. 

§ 422.14 Relationship to other require-
ments. 

Some of the research covered by this 
part also may be subject to regulations 

of other governmental agencies (e.g., a 
university that receives funding from a 
USDA agency and also under a grant 
from another Federal agency). If more 
than one agency of the Federal Govern-
ment has jurisdiction, USDA will co-
operate with the other agency(ies) in 
designating a lead agency. When USDA 
is not the lead agency, it will rely on 
the lead agency following its policies 
and procedures in determining whether 
there is a finding of research mis-
conduct. Further, USDA may, in con-
sultation with the lead agency, take 
action to protect the health and safety 
of the public, to promote the integrity 
of the USDA-supported research and 
research process, or to conserve public 
funds. When appropriate, USDA will 
seek to resolve allegations jointly with 
the other agency or agencies. 

PARTS 423–499 [RESERVED] 
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CHAPTER VI—DEPARTMENT OF STATE 

Part Page 
600 The uniform administrative requirements, cost 

principles, and audit requirements for Federal 
awards .................................................................. 279 

601 Nonprocurement debarment and suspension ........... 279 
602–699 [Reserved] 
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PART 600—THE UNIFORM ADMINIS-
TRATIVE REQUIREMENTS, COST 
PRINCIPLES, AND AUDIT RE-
QUIREMENTS FOR FEDERAL 
AWARDS 

Sec. 
600.101 Applicability. 
600.205 Federal awarding agency review of 

risk posed by applicants. 
600.315 Intangible property. 
600.407 Prior written approval (prior ap-

proval). 

AUTHORITY: 5 U.S.C. 301; 22 U.S.C 2651a, 22 
U.S.C. 2151, 22 U.S.C. 2451, 22 U.S.C. 1461, 2 
CFR part 200. 

SOURCE: 79 FR 76019, Dec. 19, 2014, unless 
otherwise noted. 

§ 600.101 Applicability. 

Under the authority listed above, the 
Department of State adopts the Office 
of Management and Budget (OMB) 
Guidance in 2 CFR part 200, except for: 

(a) The Uniform Administrative Re-
quirements, Cost Principles, and Audit 
Requirements for Federal Awards set 
forth in 2 CFR part 200 (Subparts A 
through F) shall apply to all non-Fed-
eral entities, except as noted below. 

(b) Subparts A through E of 2 CFR 
part 200 shall apply to all foreign orga-
nizations not recognized as Foreign 
Public Entities and Subparts A 
through D of 2 CFR part 200 shall apply 
to all U.S. and foreign for-profit enti-
ties, except where the Federal award-
ing agency determines that the appli-
cation of these subparts would be in-
consistent with the international obli-
gations of the United States or the 
statute or regulations of a foreign gov-
ernment. The Federal Acquisition Reg-
ulation (FAR) at 48 CFR part 30, Cost 
Accounting Standards, and Part 31 
Contract Cost Principles and Proce-
dures takes precedence over the cost 
principles in Subpart E for Federal 
awards to U.S. and foreign for-profit 
entities. Thus, this part gives regu-
latory effect to the OMB guidance and 
supplements the guidance as needed for 
the Department. 

§ 600.205 Federal awarding agency re-
view of risk posed by applicants. 

Use of 2 CFR 200.205 (the DOS review 
of risk posed by applicants) is required 

for all selected competitive and non- 
competitive awards. 

§ 600.315 Intangible property. 

If the DOS obtains research data 
solely in response to a FOIA request, 
the DOS may charge the requester fees 
consistent with the FOIA and applica-
ble DOS regulations and policies. 

§ 600.407 Prior written approval (prior 
approval). 

The non-Federal entity must seek 
the prior written approval for indirect 
or special or unusual costs prior to in-
curring such costs where DOS is the 
cognizant agency. 

PART 601—NONPROCUREMENT 
DEBARMENT AND SUSPENSION 

Sec. 
601.10 What does this part do? 
601.20 Does this part apply to me? 
601.30 What policies and procedures must I 

follow? 

Subpart A—General 

601.137 Who in the Department of State may 
grant an exception to let an excluded 
person participate in a covered trans-
action? 

Subpart B—Covered Transactions 

601.220 What contracts and subcontracts, in 
addition to those listed in 2 CFR 180.220, 
are covered transactions? 

Subpart C—Responsibilities of Participants 
Regarding Transactions 

601.332 What methods must I use to pass re-
quirements down to participants at lower 
tiers with whom I intend to do business? 

Subpart D—Responsibilities of Federal 
Agency Officials Regarding Transactions 

601.437 What method do I use to commu-
nicate to a participant the requirements 
described in the OMB guidance at 2 CFR 
180.435? 

Subparts E–H [Reserved] 

Subpart I—Definitions 

601.930 Debarring Official (Department of 
State supplement to government-wide 
definition at 2 CFR 180.930). 
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601.1010 Suspending Official (Department of 
State supplement to government-wide 
definition at 2 CFR 180.1010). 

Subpart J [Reserved] 

AUTHORITY: Sec. 2455, Pub. L. 103–355, 108; 
Stat. 3327 (31 U.S.C. 6101 note); E.O. 12549; (3 
CFR, 1986 Comp., p. 189); E.O. 12689 (3); CFR, 
1989 Comp., p. 235). 

SOURCE: 72 FR 10034, Mar. 7, 2007, unless 
otherwise noted. 

§ 601.10 What does this part do? 
This part adopts the Office of Man-

agement and Budget (OMB) guidance in 
subparts A through I of 2 CFR part 180, 
as supplemented by this part, as the 
DOS policies and procedures for non-
procurement debarment and suspen-
sion. It thereby gives regulatory effect 
for DOS to the OMB guidance as sup-
plemented by this part. This part satis-
fies the requirements in section 3 of 
Executive Order 12549, ‘‘Debarment and 
Suspension’’ (3 CFR 1986 Comp., p. 189); 
Executive Order 12689, ‘‘Debarment and 
Suspension’’ (3 CFR 1989 Comp., p. 235); 
and section 2455 of the Federal Acquisi-
tion Streamlining Act of 1994, Pub. L. 
103–355 (31 U.S.C. 6101 note). 

§ 601.20 Does this part apply to me? 
This part and, through this part, per-

tinent portions of the OMB guidance in 
subparts A through I of 2 CFR part 180 
(see table at 2 CFR 180.100(b)) apply to 
you if you are a— 

(a) Participant or principal in a 
‘‘covered transaction’’ (see subpart B of 
2 CFR part 180 and the definition of 
‘‘nonprocurement transaction’’ at 2 
CFR 180.970); 

(b) Respondent in a DOS suspension 
or debarment action; 

(c) DOS debarment or suspension offi-
cial; and 

(d) DOS grants officer, agreements 
officer, or other official authorized to 
enter into any type of nonprocurement 
transaction that is a covered trans-
action. 

§ 601.30 What policies and procedures 
must I follow? 

The DOS policies and procedures that 
you must follow are the policies and 
procedures specified in each applicable 
section of the OMB guidance in sub-
parts A through I of 2 CFR part 180 and 

any supplemental policies and proce-
dures set forth in this part. 

Subpart A—General 

§ 601.137 Who in the Department of 
State may grant an exception to let 
an excluded person participate in a 
covered transaction? 

The Procurement Executive, Office of 
the Procurement Executive, DOS, may 
grant an exception permitting an ex-
cluded person to participate in a par-
ticular covered transaction. If the Pro-
curement Executive, Office of the Pro-
curement Executive, DOS, grants an 
exception, the exception must be in 
writing and state the reason(s) for de-
viating from the government-wide pol-
icy in Executive Order 12549. 

Subpart B—Covered Transactions 

§ 601.220 What contracts and sub-
contracts, in addition to those listed 
in 2 CFR 180.220, are covered trans-
actions? 

In addition to the contracts covered 
under 2 CFR 180.220(b) of the OMB guid-
ance, this part applies to any contract, 
regardless of tier, that is awarded by a 
contractor, subcontractor, supplier, 
consultant, or its agent or representa-
tive in any transaction, if the contract 
is to be funded or provided by the DOS 
under a covered nonprocurement trans-
action and the amount of the contract 
is expected to equal or exceed $25,000. 
This extends the coverage of the DOS 
nonprocurement suspension and debar-
ment requirements to all lower tiers of 
subcontracts under covered non-
procurement transactions, as per-
mitted under the OMB guidance at 2 
CFR 180.220(c) (see optional lower tier 
coverage in the figure in the appendix 
to 2 CFR part 180). 
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Subpart C—Responsibilities of Par-
ticipants Regarding Trans-
actions 

§ 601.332 What methods must I use to 
pass requirements down to partici-
pants at lower tiers with whom I in-
tend to do business? 

You, as a participant, must include a 
term or condition in lower-tier trans-
actions requiring lower-tier partici-
pants to comply with subpart C of the 
OMB guidance in 2 CFR part 180, as 
supplemented by this subpart. 

Subpart D—Responsibilities of Fed-
eral Agency Officials Regard-
ing Transactions 

§ 601.437 What method do I use to com-
municate to a participant the re-
quirements described in the OMB 
guidance at 2 CFR 180.435? 

To communicate to a participant the 
requirements described in 2 CFR 180.435 
of the OMB guidance, you must include 
a term or condition in the transaction 
that requires the participant’s compli-
ance with subpart C of 2 CFR part 180, 
as supplemented by subpart C of this 

part, and requires the participant to 
include a similar term or condition in 
lower-tier covered transactions. 

Subparts E–H [Reserved] 

Subpart I—Definitions 

§ 601.930 Debarring Official (Depart-
ment of State supplement to gov-
ernment-wide definition at 2 CFR 
180.930). 

The Debarring Official for the De-
partment of State is the Procurement 
Executive, Office of the Procurement 
Executive (A/OPE). 

§ 601.1010 Suspending Official (Depart-
ment of Energy supplement to gov-
ernment-wide definition at 2 CFR 
180.1010). 

The Debarring Official for the De-
partment of State is the Procurement 
Executive, Office of the Procurement 
Executive (A/OPE). 

Subpart J [Reserved] 

PARTS 602–699 [RESERVED] 
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CHAPTER VII—AGENCY FOR INTERNATIONAL 
DEVELOPMENT 

Part Page 
700 Uniform administrative requirements, cost prin-

ciples, and audit requirements for Federal 
awards .................................................................. 285 

701 Partner vetting in USAID assistance ...................... 292 
702–779 [Reserved] 
780 Nonprocurement debarment and suspension ........... 296 
782 Requirements for drug-free workplace (financial 

assistance) ............................................................ 297 
783–799 [Reserved] 
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PART 700—UNIFORM ADMINISTRA-
TIVE REQUIREMENTS, COST PRIN-
CIPLES, AND AUDIT REQUIRE-
MENTS FOR FEDERAL AWARDS 

Sec. 

Subpart A—Acronyms and Definitions 

700.1 Definitions. 

Subpart B—General Provisions 

700.2 Adoption of 2 CFR part 200. 
700.3 Applicability. 
700.4 Exceptions. 
700.5 Supersession. 

Subpart C—Pre-Federal Award Require-
ments and Contents of Federal Awards 

700.6 Metric system of measurement. 
700.7 Advance payment. 

Subpart D—Post Federal Award 
Requirements 

700.8 Payment. 
700.9 Property standards. 
700.10 Cost sharing or matching. 
700.11 Contracting with small and minority 

businesses, women’s business enterprises, 
and labor surplus area firms. 

700.12 Contract provisions. 
700.13 Additional provisions for awards to 

for-profit entities. 

TERMINATION AND DISPUTES 

700.14 Termination. 
700.15 Disputes. 

USAID—SPECIFIC REQUIREMENTS 

700.16 Marking. 

AUTHORITY: Sec. 621, Public L. 87–195, 75 
Stat 445, (22 U.S.C. 2381) as amended, E.O. 
12163, Sept 29, 1979, 44 FR 56673; 2 CFR 1979 
Comp., p. 435. 

SOURCE: 80 FR 55722, Sept. 17, 2015, unless 
otherwise noted. 

Subpart A—Acronyms and 
Definitions 

§ 700.1 Definitions. 
These are the definitions for terms 

used in this part. Different definitions 
may be found in Federal statutes or 
regulations that apply more specifi-
cally to particular programs or activi-
ties. 

Activity means a set of actions 
through which inputs—such as com-

modities, technical assistance, train-
ing, or resource transfers—are mobi-
lized to produce specific outputs, such 
as vaccinations given, schools built, 
microenterprise loans issued, or poli-
cies changed. Activities are undertaken 
to achieve objectives that have been 
formally approved and notified to Con-
gress. 

Agreement Officer means a person 
with the authority to enter into, ad-
minister, terminate and/or closeout as-
sistance agreements subject to this 
part, and make related determinations 
and findings on behalf of USAID. An 
Agreement Officer can only act within 
the scope of a duly authorized warrant 
or other valid delegation of authority. 
The term ‘‘Agreement Officer’’ in-
cludes persons warranted as ‘‘Grant Of-
ficers.’’ It also includes certain author-
ized representatives of the Agreement 
Officer acting within the limits of their 
authority as delegated by the Agree-
ment Officer. 

Apparently successful applicant(s) 
means the applicant(s) for USAID fund-
ing recommended for an award after 
merit review, but who has not yet been 
awarded a grant, cooperative agree-
ment or other assistance award by the 
Agreement Officer. Apparently success-
ful applicant status confers no right 
and constitutes no USAID commitment 
to an award, which still must be exe-
cuted by the Agreement Officer. 

Award means financial assistance 
that provides support or stimulation to 
accomplish a public purpose. Awards 
include grants, cooperative agree-
ments, and other agreements in the 
form of money or property in lieu of 
money, by the Federal Government to 
an eligible recipient. The term does not 
include: Technical assistance, which 
provides services instead of money; 
other assistance in the form of loans, 
loan guarantees, interest subsidies, or 
insurance; direct payments of any kind 
to individuals; contracts which are re-
quired to be entered into and adminis-
tered under procurement laws and reg-
ulations. 

Branding strategy means a strategy 
the apparently successful applicant 
submits at the specific request of an 
USAID Agreement Officer after merit 
review of an application for USAID 
funding, describing how the program, 
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project, or activity is named and posi-
tioned, as well as how it is promoted 
and communicated to beneficiaries and 
cooperating country citizens. It identi-
fies all donors and explains how they 
will be acknowledged. A Branding 
Strategy is required even if a Presump-
tive Exception is approved in the 
Marking Plan. 

Commodities mean any material, arti-
cle, supply, goods or equipment, ex-
cluding recipient offices, vehicles, and 
non-deliverable items for recipient’s 
internal use in administration of the 
USAID-funded grant, cooperative 
agreement, or other agreement or sub-
agreement. 

Date of completion means the date on 
which all work under an award is com-
pleted or the date on the award docu-
ment, or any supplement or amend-
ment, on which USAID sponsorship 
ends. 

Marking plan means a plan that the 
apparently successful applicant sub-
mits at the specific request of a USAID 
Agreement Officer after merit review 
of an application for USAID funding, 
detailing the public communications, 
commodities, and program materials 
and other items that will visibly bear 
the USAID Identity. Recipients may 
request approval of Presumptive Ex-
ceptions to marking requirements in 
the Marking Plan. 

Principal officer means the most sen-
ior officer in an USAID Operating Unit 
in the field, e.g., USAID Mission Direc-
tor or USAID Representative. For glob-
al programs managed from Washington 
but executed across many countries 
such as disaster relief and assistance to 
internally displaced persons, humani-
tarian emergencies or immediate post 
conflict and political crisis response, 
the cognizant Principal Officer may be 
an Office Director, for example, the Di-
rectors of USAID/W/Office of Foreign 
Disaster Assistance and Office of Tran-
sition Initiatives. For non-presence 
countries, the cognizant Principal Offi-
cer is the Senior USAID officer in a re-
gional USAID Operating Unit respon-
sible for the non-presence country, or 
in the absence of such a responsible op-
erating unit, the Principle U.S Diplo-
matic Officer in the non-presence coun-
try exercising delegated authority 
from USAID. 

Program means an organized set of 
activities and allocation of resources 
directed toward a common purpose, ob-
jective, or goal undertaken or proposed 
by an organization to carry out the re-
sponsibilities assigned to it. Projects 
include all the marginal costs of inputs 
(including the proposed investment) 
technically required to produce a dis-
crete marketable output or a desired 
result (for example, services from a 
fully functional water/sewage treat-
ment facility). 

Public communications are documents 
and messages intended for distribution 
to audiences external to the recipient’s 
organization. They include, but are not 
limited to, correspondence, publica-
tions, studies, reports, audio visual 
productions, and other informational 
products; applications, forms, press and 
promotional materials used in connec-
tion with USAID funded programs, 
projects or activities, including sign-
age and plaques; Web sites/Internet ac-
tivities; and events such as training 
courses, conferences, seminars, press 
conferences and the like. 

Suspension means an action by 
USAID that temporarily withdraws 
Federal sponsorship under an award, 
pending corrective action by the recipi-
ent or pending a decision to terminate 
the award. Suspension of an award is a 
separate action from suspension under 
USAID regulations implementing 
E.O.’s 12549 and 12689, ‘‘Debarment and 
Suspension.’’ See 2 CFR part 780. 

Unrecovered indirect cost means the 
difference between the amount awarded 
and the amount which could have been 
awarded under the recipient’s approved 
negotiated indirect cost rate. 

USAID means the United States 
Agency for International Development. 

USAID Identity (Identity) means the 
official marking for the United States 
Agency for International Development 
(USAID) comprised of the USAID logo 
or seal and new brandmark with the 
tagline that clearly communicates our 
assistance is ‘‘from the American peo-
ple.’’ In exceptional circumstances, 
upon a written determination by the 
USAID Administrator, the definition of 
the USAID Identity may be amended to 
include additional or substitute use of 
a logo or seal and tagline representing 
a presidential initiative or other high 
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level interagency Federal initiative 
that requires consistent and uniform 
branding and marking by all partici-
pating agencies. The USAID Identity 
(including any required presidential 
initiative or related identity) is avail-
able on the USAID Web site at http:// 
www.usaid.gov/branding and is provided 
without royalty, license or other fee to 
recipients of USAID funded grants or 
cooperative agreements or other assist-
ance awards. 

Subpart B—General Provisions 
§ 700.2 Adoption of 2 CFR Part 200. 

Under the authority listed above the 
Agency for International Development 
adopts the Office of Management and 
Budget (OMB) guidance Uniform Ad-
ministrative Requirements, Cost Prin-
ciples, and Audit Requirements for 
Federal Awards to Non-Federal Enti-
ties (subparts A through F of 2 CFR 
part 200), as supplemented by this part, 
as the Agency for International Devel-
opment (USAID) policies and proce-
dures for financial assistance adminis-
tration. This part satisfies the require-
ments of 2 CFR 200.110(a) and gives reg-
ulatory effect to the OMB guidance as 
supplemented by this part. 

§ 700.3 Applicability. 
(a) Subparts A through D of 2 CFR 

part 200 apply to for-profit entities. 
The Federal Acquisition Regulation 
(FAR) at 48 CFR part 30, Cost Account-
ing Standards, and Part 31, Contract 
Cost Principles and Procedures, takes 
precedence over the cost principles in 
Subpart E for Federal awards to for- 
profit entities. 

(b) Subpart E applies to foreign orga-
nizations and foreign public entities, 
except where the Federal awarding 
agency determines that the application 
of these subparts would be inconsistent 
with the international obligations of 
the United States or the statute or reg-
ulations of a foreign government. 

§ 700.4 Exceptions. 
Consistent with 2 CFR 200.102(b): 
(a) Exceptions on a case-by-case basis 

for individual non-Federal entities may 
be authorized by USAID’s Assistant 
Administrator, Bureau for Manage-
ment, or designee as delegated in Agen-

cy policy, except where otherwise re-
quired by law or where OMB or other 
approval is expressly required by this 
Part. No case-by-case exceptions may 
be granted to the provisions of Subpart 
F—Audit Requirements of this Part. 

(b) USAID’s Assistant Administrator, 
Bureau for Management, or designee as 
delegated in Agency policy, is also au-
thorized to approve exceptions, on a 
class or an individual case basis, to 
USAID program specific assistance reg-
ulations other than those which imple-
ment statutory and executive order re-
quirements. 

(c) The Federal awarding agency may 
apply more restrictive requirements to 
a class of Federal awards or non-Fed-
eral entities when approved by OMB, 
required by Federal statutes or regula-
tions except for the requirements in 
Subpart F—Audit Requirements of this 
part. A Federal awarding agency may 
apply less restrictive requirements 
when making awards at or below the 
simplified acquisition threshold, or 
when making fixed amount awards as 
defined in Subpart A—Acronyms and 
Definitions of 2 CFR part 200, except 
for those requirements imposed by 
statute or in Subpart F—Audit Re-
quirements of this part. 

§ 700.5 Supersession. 

Effective December 26, 2014, this part 
supersedes the following regulations 
under Title 22 of the Code of Federal 
Regulations: 22 CFR part 226, ‘‘Admin-
istration of Assistance Awards To U.S. 
Non-Governmental Organizations.’’ 

Subpart C—Pre-Federal Award 
Requirements and Contents of 
Federal Awards 

§ 700.6 Metric system of measurement. 
(a) The Metric Conversion Act, as 

amended by the Omnibus Trade and 
Competitiveness Act (15 U.S.C. 205) de-
clares that the metric system is the 
preferred measurement system for U.S. 
trade and commerce. 

(b) Wherever measurements are re-
quired or authorized, they must be 
made, computed, and recorded in met-
ric system units of measurement, un-
less otherwise authorized by the Agree-
ment Officer in writing when it has 
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been found that such usage is imprac-
tical or is likely to cause U.S. firms to 
experience significant inefficiencies or 
the loss of markets. Where the metric 
system is not the predominant stand-
ard for a particular application, meas-
urements may be expressed in both the 
metric and the traditional equivalent 
units, provided the metric units are 
listed first. 

§ 700.7 Advance payment. 
Advance payment mechanisms in-

clude, but are not limited to, Letter of 
Credit, Treasury check and electronic 
funds transfer and must comply with 
applicable guidance in 31 CFR part 205. 

Subpart D—Post Federal Award 
Requirements 

§ 700.8 Payment. 
(a) Use of resources before requesting 

advance payments. To the extent avail-
able, the non-Federal entity must dis-
burse funds available from program in-
come (including repayments to a re-
volving fund), rebates, refunds, con-
tract settlements, audit recoveries, and 
interest earned on such funds before re-
questing additional cash payments. 
This paragraph is not applicable to 
such earnings which are generated as 
foreign currencies. 

(b) Standards governing the use of 
banks and other institutions as deposi-
tories of advance payments under Fed-
eral awards are as follows: 

(1) Except for situations described in 
paragraph (b)(2) of this section, USAID 
does not require separate depository 
accounts for funds provided to a non- 
Federal entity or establish any eligi-
bility requirements for depositories for 
funds provided to the non-Federal enti-
ty. However, the non-Federal entity 
must be able to account for receipt, ob-
ligation and expenditure of funds. 

(2) Advance payments of Federal 
funds must be deposited and main-
tained in insured accounts whenever 
possible. 

§ 700.9 Property standards. 
(a) Real property. Unless the agree-

ment provides otherwise, title to real 
property will vest in accordance with 2 
CFR 200.311. 

(b) Equipment. Unless the agreement 
provides otherwise, title to equipment 
will vest in accordance with 2 CFR 
200.313. 

§ 700.10 Cost sharing or matching. 

Unrecovered indirect costs, including 
indirect costs on cost sharing or 
matching may be included as part of 
cost sharing or matching. Unrecovered 
indirect cost means the difference be-
tween the amount charged to the Fed-
eral award and the amount which 
would have been charged to the Federal 
award under the non-Federal entity’s 
approved negotiated indirect cost rate. 

§ 700.11 Contracting with small and 
minority businesses, women’s busi-
ness enterprises, and labor surplus 
area firms. 

(a) Make information on forthcoming 
opportunities available and arrange 
time frames for purchases and con-
tracts to encourage and facilitate par-
ticipation by small businesses, minor-
ity-owned firms, and women’s business 
enterprises. To permit USAID, in ac-
cordance with the small business provi-
sions of the Foreign Assistance Act of 
1961, as amended, to give United States 
small business firms an opportunity to 
participate in supplying commodities 
and services procured under the award, 
the recipient must to the maximum ex-
tent possible provide the following in-
formation to the Office of Small Dis-
advantaged Business Utilization 
(OSDBU), USAID, Washington, DC 
20523, at least 45 days prior to placing 
any order or contract in excess of the 
simplified acquisition threshold: 

(1) Brief general description and 
quantity of goods or services; 

(2) Closing date for receiving 
quotations, proposals or bids; and 

(3) Address where solicitations or 
specifications can be obtained. 

(b) [Reserved] 

§ 700.12 Contract provisions. 

(a) The non-Federal entity’s con-
tracts must contain the applicable pro-
visions described in Appendix II to Part 
200—Contract Provisions for non-Fed-
eral Entity Contracts Under Federal 
Awards. 
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(b) All negotiated contracts (except 
those for less than the simplified ac-
quisition threshold) awarded by the 
non-Federal entity must include a pro-
vision to the effect that the non-Fed-
eral Entity, USAID, the Comptroller 
General of the United States, or any of 
their duly authorized representatives, 
must have access to any books, docu-
ments, papers and records of the con-
tractor which are directly pertinent to 
a specific program for the purpose of 
making audits, examinations, excerpts 
and transcriptions. 

§ 700.13 Additional provisions for 
awards to for-profit entities. 

(a) This paragraph contains addi-
tional provisions that apply to awards 
to for-profit entities. These provisions 
supplement and make exceptions for 
awards to for-profit entities from other 
provisions of this part. 

(1) Prohibition against profit. No 
funds will be paid as profit to any for- 
profit entity receiving or admin-
istering Federal financial assistance as 
a recipient or subrecipient. Federal fi-
nancial assistance does not include 
contracts as defined at 2 CFR 200.22, 
other contracts a Federal agency uses 
to buy goods or services from a con-
tractor, or contracts to operate Fed-
eral government owned, contractor op-
erated facilities (GOCOs). Profit is any 
amount in excess of allowable direct 
and indirect costs. 

(2) Program income. As described in 
§ 200.307(e)(2), program income earned 
by a for-profit entity may not be added 
to the Federal award. 

(b) [Reserved] 

TERMINATION AND DISPUTES 

§ 700.14 Termination. 
If at any time USAID determines 

that continuation of all or part of the 
funding for a program should be sus-
pended or terminated because such as-
sistance would not be in the national 
interest of the United States or would 
be in violation of an applicable law, 
then USAID may, following notice to 
the recipient, suspend or terminate the 
award in whole or in part and prohibit 
the recipient from incurring additional 
obligations chargeable to the award 
other than those costs specified in the 

notice of suspension. If a suspension is 
put into effect and the situation caus-
ing the suspension continues for 60 cal-
endar days or more, then USAID may 
terminate the award in whole or in 
part on written notice to the recipient 
and cancel any portion of the award 
which has not been disbursed or irrev-
ocably committed to third parties. 

§ 700.15 Disputes. 

(a) Any dispute under or relating to a 
grant or agreement will be decided by 
the USAID Agreement Officer. The 
Agreement Officer must furnish the re-
cipient a written copy of the decision. 

(b) Decisions of the USAID Agree-
ment Officer will be final unless, with-
in 30 calendar days of receipt of the de-
cision, the recipient appeals the deci-
sion to USAID’s Assistant Adminis-
trator, Bureau for Management, or des-
ignee as delegated in Agency policy. 
Appeals must be in writing with a copy 
concurrently furnished to the Agree-
ment Officer. 

(c) In order to facilitate review of the 
record by the USAID’s Assistant Ad-
ministrator, Bureau for Management, 
or designee as delegated in Agency pol-
icy, the recipient will be given an op-
portunity to submit written evidence 
in support of its appeal. No hearing 
will be provided. 

(d) Decisions by the Assistant Ad-
ministrator, Bureau for Management, 
or designee as delegated in Agency pol-
icy, will be final. 

USAID—SPECIFIC REQUIREMENTS 

§ 700.16 Marking. 

(a) USAID policy is that all pro-
grams, projects, activities, public com-
munications, and commodities, speci-
fied further at paragraphs (c) through 
(f) of this section, partially or fully 
funded by a USAID grant or coopera-
tive agreement or other assistance 
award or subaward must be marked ap-
propriately overseas with the USAID 
Identity, of a size and prominence 
equivalent to or greater than the re-
cipient’s, other donor’s or any other 
third party’s identity or logo. 

(1) USAID reserves the right to re-
quire the USAID Identity to be larger 
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and more prominent if it is the major-
ity donor, or to require that a cooper-
ating country government’s identity be 
larger and more prominent if cir-
cumstances warrant; any such require-
ment will be on a case-by-case basis de-
pending on the audience, program goals 
and materials produced. 

(2) USAID reserves the right to re-
quest pre-production review of USAID 
funded public communications and pro-
gram materials for compliance with 
the approved Marking Plan. 

(3) USAID reserves the right to re-
quire marking with the USAID Iden-
tity in the event the recipient does not 
choose to mark with its own identity 
or logo. 

(4) To ensure that the marking re-
quirements ‘‘flow down’’ to subrecipi-
ents of subawards, recipients of USAID 
funded grants and cooperative agree-
ments or other assistance awards are 
required to include a USAID-approved 
marking provision in any USAID fund-
ed subaward, to read as follows: 

As a condition of receipt of this subaward, 
marking with the USAID Identity of a size 
and prominence equivalent to or greater 
than the recipient’s, subrecipient’s, other do-
nor’s or third party’s is required. In the 
event the recipient chooses not to require 
marking with its own identity or logo by the 
subrecipient, USAID may, at its discretion, 
require marking by the subrecipient with the 
USAID Identity. 

(b) Subject to § 700.16(a), (h), and (j), 
program, project, or activity sites 
funded by USAID, including visible in-
frastructure projects (for example, 
roads, bridges, buildings) or other pro-
grams, projects, or activities that are 
physical in nature (for example, agri-
culture, forestry, water management), 
must be marked with the USAID Iden-
tity. Temporary signs or plaques 
should be erected early in the construc-
tion or implementation phase. When 
construction or implementation is 
complete, a permanent, durable sign, 
plaque or other marking must be in-
stalled. 

(c) Subject to § 700.16(a), (h), and (j), 
technical assistance, studies, reports, 
papers, publications, audio-visual pro-
ductions, public service announce-
ments, Web sites/Internet activities 
and other promotional, informational, 
media, or communications products 

funded by USAID must be marked with 
the USAID Identity. 

(1) Any ‘‘public communications’’ as 
defined in § 700.1, funded by USAID, in 
which the content has not been ap-
proved by USAID, must contain the 
following disclaimer: 

This study/report/audio/visual/other infor-
mation/media product (specify) is made pos-
sible by the generous support of the Amer-
ican people through the United States Agen-
cy for International Development (USAID). 
The contents are the responsibility of [insert 
recipient name] and do not necessarily re-
flect the views of USAID or the United 
States Government. 

(2) The recipient must provide the 
Agreement Officer’s Representative 
(AOR) or other USAID personnel des-
ignated in the grant or cooperative 
agreement with at least two copies of 
all program and communications mate-
rials produced under the award. In ad-
dition, the recipient must submit one 
electronic and/or one hard copy of all 
final documents to USAID’s Develop-
ment Experience Clearinghouse. 

(d) Subject to § 700.16(a), (h), and (j), 
events financed by USAID such as 
training courses, conferences, semi-
nars, exhibitions, fairs, workshops, 
press conferences and other public ac-
tivities, must be marked appropriately 
with the USAID Identity. Unless di-
rectly prohibited and as appropriate to 
the surroundings, recipients should dis-
play additional materials such as signs 
and banners with the USAID Identity. 
In circumstances in which the USAID 
Identity cannot be displayed visually, 
recipients are encouraged otherwise to 
acknowledge USAID and the American 
people’s support. 

(e) Subject to § 700.16(a), (h), and (j), 
all commodities financed by USAID, 
including commodities or equipment 
provided under humanitarian assist-
ance or disaster relief programs, and 
all other equipment, supplies and other 
materials funded by USAID, and their 
export packaging, must be marked 
with the USAID Identity. 

(f) After merit review of applications 
for USAID funding, USAID Agreement 
Officers will request apparently suc-
cessful applicants to submit a Branding 
Strategy, defined in § 700.1. The pro-
posed Branding Strategy will not be 
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evaluated competitively. The Agree-
ment Officer will review for adequacy 
the proposed Branding Strategy, and 
will negotiate, approve and include the 
Branding Strategy in the award. Fail-
ure to submit or negotiate a Branding 
Strategy within the time specified by 
the Agreement Officer will make the 
apparently successful applicant ineli-
gible for award. 

(g) After merit review of applications 
for USAID funding, USAID Agreement 
Officers will request apparently suc-
cessful applicants to submit a Marking 
Plan, defined in § 700.1. The Marking 
Plan may include requests for approval 
of Presumptive Exceptions, paragraph 
(h) of this section. All estimated costs 
associated with branding and marking 
USAID programs, such as plaques, la-
bels, banners, press events, pro-
motional materials, and the like, must 
be included in the total cost estimate 
of the grant or cooperative agreement 
or other assistance award, and are sub-
ject to revision and negotiation with 
the Agreement Officer upon submission 
of the Marking Plan. The Marking 
Plan will not be evaluated competi-
tively. The Agreement Officer will re-
view for adequacy the proposed Mark-
ing Plan, and will negotiate, approve 
and include the Marking Plan in the 
award. Failure to submit or negotiate a 
Marking Plan within the time specified 
by the Agreement Officer will make 
the apparently successful applicant in-
eligible for award. Agreement Officers 
have the discretion to suspend the im-
plementation requirements of the 
Marking Plan if circumstances war-
rant. Recipients of USAID funded grant 
or cooperative agreement or other as-
sistance award or subaward should re-
tain copies of any specific marking in-
structions or waivers in their project, 
program or activity files. Agreement 
Officer’s Representatives will be as-
signed responsibility to monitor mark-
ing requirements on the basis of the 
approved Marking Plan. 

(h) Presumptive exceptions: 
(1) The above marking requirements 

in § 700.16(a) through (e) may not apply 
if marking would: 

(i) Compromise the intrinsic inde-
pendence or neutrality of a program or 
materials where independence or neu-
trality is an inherent aspect of the pro-

gram and materials, such as election 
monitoring or ballots, and voter infor-
mation literature; political party sup-
port or public policy advocacy or re-
form; independent media, such as tele-
vision and radio broadcasts, newspaper 
articles and editorials; public service 
announcements or public opinion polls 
and surveys. 

(ii) Diminish the credibility of au-
dits, reports, analyses, studies, or pol-
icy recommendations whose data or 
findings must be seen as independent. 

(iii) Undercut host-country govern-
ment ‘‘ownership’’ of constitutions, 
laws, regulations, policies, studies, as-
sessments, reports, publications, sur-
veys or audits, public service an-
nouncements, or other communica-
tions better positioned as ‘‘by’’ or 
‘‘from’’ a cooperating country ministry 
or government official. 

(iv) Impair the functionality of an 
item, such as sterilized equipment or 
spare parts. 

(v) Incur substantial costs or be im-
practical, such as items too small or 
other otherwise unsuited for individual 
marking, such as food in bulk. 

(vi) Offend local cultural or social 
norms, or be considered inappropriate 
on such items as condoms, toilets, bed 
pans, or similar commodities. 

(vii) Conflict with international law. 
(2) These exceptions are presumptive, 

not automatic and must be approved 
by the Agreement Officer. Apparently 
successful applicants may request ap-
proval of one or more of the presump-
tive exceptions, depending on the cir-
cumstances, in their Marking Plan. 
The Agreement Officer will review re-
quests for presumptive exceptions for 
adequacy, along with the rest of the 
Marking Plan. When reviewing a re-
quest for approval of a presumptive ex-
ception, the Agreement Officer may re-
view how program materials will be 
marked (if at all) if the USAID identity 
is removed. Exceptions approved will 
apply to subrecipients unless otherwise 
provided by USAID. 

(i) In cases where the Marking Plan 
has not been complied with, the Agree-
ment Officer will initiate corrective ac-
tion. Such action may involve inform-
ing the recipient of a USAID grant or 
cooperative agreement or other assist-
ance award or subaward of instances of 
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noncompliance and requesting that the 
recipient carry out its responsibilities 
as set forth in the Marking Plan and 
award. Major or repeated non-compli-
ance with the Marking Plan will be 
governed by the uniform suspension 
and termination procedures set forth 
at 2 CFR 200.338 through 2 CFR 200.342, 
and 2 CFR 700.14. 

(j)(1) Waivers. USAID Principal Offi-
cers, defined for purposes of this provi-
sion at § 700.1, may at any time after 
award waive in whole or in part the 
USAID approved Marking Plan, includ-
ing USAID marking requirements for 
each USAID funded program, project, 
activity, public communication or 
commodity, or in exceptional cir-
cumstances may make a waiver by re-
gion or country, if the Principal Officer 
determines that otherwise USAID re-
quired marking would pose compelling 
political, safety, or security concerns, 
or marking would have an adverse im-
pact in the cooperating country. 
USAID recipients may request waivers 
of the Marking Plan in whole or in 
part, through the AOR. No marking is 
required while a waiver determination 
is pending. The waiver determination 
on safety or security grounds must be 
made in consultation with U.S. Gov-
ernment security personnel if avail-
able, and must consider the same infor-
mation that applies to determinations 
of the safety and security of U.S. Gov-
ernment employees in the cooperating 
country, as well as any information 
supplied by the AOR or the recipient 
for whom the waiver is sought. When 
reviewing a request for approval of a 
waiver, the Principal Officer may re-
view how program materials will be 
marked (if at all) if the USAID Identity 
is removed. Approved waivers are not 
limited in duration but are subject to 
Principal Officer review at any time 
due to changed circumstances. Ap-
proved waivers ‘‘flow down’’ to recipi-
ents of subawards unless specified oth-
erwise. Principal Officers may also au-
thorize the removal of USAID mark-
ings already affixed if circumstances 
warrant. Principal Officers’ determina-
tions regarding waiver requests are 
subject to appeal to the Principal Offi-
cer’s cognizant Assistant Adminis-
trator. Recipients may appeal by sub-
mitting a written request to reconsider 

the Principal Officer’s waiver deter-
mination to the cognizant Assistant 
Administrator. 

(2) Non-retroactivity. Marking require-
ments apply to any obligation of 
USAID funds for new awards as of Jan-
uary 2, 2006. Marking requirements also 
will apply to new obligations under ex-
isting awards, such as incremental 
funding actions, as of January 2, 2006, 
when the total estimated cost of the 
existing award has been increased by 
USAID or the scope of effort is changed 
to accommodate any costs associated 
with marking. In the event a waiver is 
rescinded, the marking requirements 
will apply from the date forward that 
the waiver is rescinded. In the event a 
waiver is rescinded after the period of 
performance as defined in 2 CFR 200.77 
but before closeout as defined in 2 CFR 
200.16., the USAID mission or operating 
unit with initial responsibility to ad-
minister the marking requirements 
must make a cost benefit analysis as to 
requiring USAID marking require-
ments after the date of completion of 
the affected programs, projects, activi-
ties, public communications or com-
modities. 

(k) The USAID Identity and other 
guidance will be provided at no cost or 
fee to recipients of USAID grants, co-
operative agreements or other assist-
ance awards or subawards. Additional 
costs associated with marking require-
ments will be met by USAID if reason-
able, allowable, and allocable under 2 
CFR part 200, subpart E. The standard 
cost reimbursement provisions of the 
grant, cooperative agreement, other as-
sistance award or subaward must be 
followed when applying for reimburse-
ment of additional marking costs. 

(End of award term) 

PART 701—PARTNER VETTING IN 
USAID ASSISTANCE 

Sec. 
701.1 Definitions. 
701.2 Applicability. 
701.3 Partner vetting. 

APPENDIX B TO PART 701—PARTNER VETTING 
PRE-AWARD REQUIREMENTS AND AWARD 
TERM. 

AUTHORITY: 22 U.S.C. 2251 et seq.; 22 U.S.C. 
2151t, 22 U.S.C. 2151a, 2151b, 2151c, and 2151d; 
22 U.S.C. 2395(b). 
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SOURCE: 80 FR 36705, June 26, 2015, unless 
otherwise noted. 

§ 701.1 Definitions. 

This section contains the definitions 
for terms used in this part. Other 
terms used in the part are defined at 2 
CFR part 200. Different definitions may 
be found in Federal statutes or regula-
tions that apply more specifically to 
particular programs or activities. 

Key individual means the principal of-
ficer of the organization’s governing 
body (for example, chairman, vice 
chairman, treasurer and secretary of 
the board of directors or board of trust-
ees); the principal officer and deputy 
principal officer of the organization 
(for example, executive director, dep-
uty director, president, vice president); 
the program manager or chief of party 
for the USG-financed program; and any 
other person with significant respon-
sibilities for administration of the 
USG-financed activities or resources, 
such as key personnel as identified in 
the solicitation or resulting coopera-
tive agreement. Key personnel, wheth-
er or not they are employees of the 
prime recipient, must be vetted. 

Key personnel means those individ-
uals identified for approval as part of 
substantial involvement in a coopera-
tive agreement whose positions are es-
sential to the successful implementa-
tion of an award. Vetting official means 
the USAID employee identified in the 
application or award as having respon-
sibility for receiving vetting informa-
tion, responding to questions about in-
formation to be included on the Part-
ner Information Form, coordinating 
with the USAID Office of Security 
(SEC), and conveying the vetting deter-
mination to each applicant, potential 
subrecipients and contractors subject 
to vetting, and the agreement officer. 
The vetting official is not part of the 
office making the award selection and 
has no involvement in the selection 
process. 

§ 701.2 Applicability. 

The requirements established in this 
part apply to non-Federal entities, 
non-profit organizations, for-profit en-
tities, and foreign organizations. 

§ 701.3 Partner vetting. 
(a) It is USAID policy that USAID 

may determine that a particular award 
is subject to vetting in the interest of 
national security. In that case, USAID 
may require vetting of the key individ-
uals of applicants, including key per-
sonnel, whether or not they are em-
ployees of the applicant, first tier sub-
recipients, contractors, and any other 
class of subawards and procurements as 
identified in the assistance solicitation 
and resulting award. When USAID con-
ducts partner vetting, it will not award 
to any applicant who determined ineli-
gible by the vetting process. 

(b) When USAID determines an award 
to be subject to vetting, the agreement 
officer determines the appropriate 
stage of the award cycle to require ap-
plicants to submit the completed 
USAID Partner Information Form, 
USAID Form 500–13, to the vetting offi-
cial identified in the assistance solici-
tation. The agreement officer must 
specify in the assistance solicitation 
the stage at which the applicants will 
be required to submit the USAID Part-
ner Information Form, USAID Form 
500–13. As a general matter those appli-
cants who will be vetted will be typi-
cally the applicants that have been de-
termined to be apparently successful. 

(c) Selection of the successful appli-
cant proceeds separately from vetting. 
The agreement officer makes the selec-
tion determination separately from the 
vetting process and without knowledge 
of vetting-related information other 
than that, based on the vetting results, 
the apparently successful applicant is 
eligible or ineligible for an award. 
However, no applicants will be ex-
cluded from an award until after vet-
ting has been completed. 

(d) For those awards the agency has 
determined are subject to vetting, the 
agreement officer may only award to 
an applicant that has been determined 
to be eligible after completion of the 
vetting process. 

(e)(1) For those awards the agency 
has determined are subject to vetting, 
the recipient must submit the com-
pleted USAID Partner Information 
Form any time it changes: 

(i) Key individuals; or 
(ii) Subrecipients and contractors for 

which vetting is required. 
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(2) The recipient must submit the 
completed Partner Information Form 
within 15 days of the change in either 
paragraph (e)(1)(i) or (ii) of this sec-
tion. 

(f) USAID may vet key individuals of 
the recipient, subrecipients and con-
tractors periodically during program 
implementation using information al-
ready submitted on the Form. 

(g) When the prime recipient is sub-
ject to vetting, vetting may be re-
quired for key individuals of subawards 
when the prime recipient requests prior 
approval in accordance with 2 CFR 
200.308(c)(6) for the subaward, transfer, 
or contracting out of any work. 

(h) When the prime recipient is sub-
ject to vetting, vetting may be re-
quired for key individuals of contrac-
tors of certain services. The agreement 
officer must identify these services in 
the assistance solicitation and any re-
sulting award. 

(i) When vetting of subawards is re-
quired, the agreement officer must not 
approve the subaward, transfer, or con-
tracting out, or the procurement of 
certain classes of items until the orga-
nization subject to vetting has been de-
termined eligible. When vetting of con-
tractors is required, the recipient may 
not procure the identified services 
until the contractor has been deter-
mined to be eligible. 

(j) The recipient may instruct pro-
spective subrecipients or, when appli-
cable contractors who are subject to 
vetting to submit the USAID Partner 
Information Form to the vetting offi-
cial as soon as the recipient submits 
the USAID Partner Information Form 
for its key individuals. 

(k) Pre-award provision and award 
term. (1) The agreement officer must in-
sert the pre-award provision Partner 
Vetting Pre-Award Requirements in 
Appendix B of this part in all assist-
ance solicitations USAID identifies as 
subject to vetting. 

(2) The agreement officer must insert 
the award term Partner Vetting in Ap-
pendix B in all assistance solicitations 
and awards USAID identifies as subject 
to vetting. 

APPENDIX B TO PART 701—PARTNER 
VETTING PRE-AWARD REQUIREMENTS 
AND AWARD TERM 

Partner Vetting Pre-Award Requirements 

(a) USAID has determined that any award 
resulting from this assistance solicitation is 
subject to vetting. An applicant that has not 
passed vetting is ineligible for award. 

(b) The following are the vetting proce-
dures for this solicitation: 

(1) Prospective applicants review the at-
tached USAID Partner Information Form, 
USAID Form 500–13, and submit any ques-
tions about the USAID Partner Information 
Form or these procedures to the agreement 
officer by the deadline in the solicitation. 

(2) The agreement officer notifies the ap-
plicant when to submit the USAID Partner 
Information Form. For this solicitation, 
USAID will vet [insert in the provision the 
applicable stage of the selection process at 
which the Agreement Officer will notify the 
applicant(s) who must be vetted]. Within the 
timeframe set by the agreement officer in 
the notification, the applicant must com-
plete and submit the USAID Partner Infor-
mation Form to the vetting official. The des-
ignated vetting official is: 

Vetting official: lllllllllllllll

Address: lllllllllllllllllll

Email: llllllllllllllllllll

(for inquiries only). 

(3) The applicants must notify proposed 
subrecipients and contractors of this require-
ment when the subrecipients or contractors 
are subject to vetting. 

NOTE: Applicants who submit using non-se-
cure methods of transmission do so at their 
own risk. 

(c) Selection proceeds separately from vet-
ting. Vetting is conducted independently 
from any discussions the agreement officer 
may have with an applicant. The applicant 
and any proposed subrecipient or contractor 
subject to vetting must not provide vetting 
information to anyone other than the vet-
ting official. The applicant and any proposed 
subrecipient or contractor subject to vetting 
will communicate only with the vetting offi-
cial regarding their vetting submission(s) 
and not with any other USAID or USG per-
sonnel, including the agreement officer or 
the agreement officer’s representatives. The 
agreement officer designates the vetting offi-
cial as the only individual authorized to 
clarify the applicant’s and proposed sub-
recipient’s and contractor’s vetting informa-
tion. 

(d)(1) The vetting official notifies the ap-
plicant that it: (i) Is eligible based on the 
vetting results, (ii) is ineligible based on the 
vetting results, or (iii) must provide addi-
tional information, and resubmit the USAID 
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Partner Information Form with the addi-
tional information within the number of 
days the vetting official specified in the no-
tification. 

(2) The vetting official will coordinate with 
the agency that provided the data being used 
for vetting prior to notifying the applicant 
or releasing any information. In any deter-
mination for release of information, the clas-
sification and sensitivity of the information, 
the need to protect sources and methods, and 
the status of ongoing law enforcement and 
intelligence community investigations or op-
erations will be taken into consideration. 

(e) Reconsideration: (1) Within 7 calendar 
days after the date of the vetting official’s 
notification, an applicant that vetting has 
determined to be ineligible may request in 
writing to the vetting official that the Agen-
cy reconsider the vetting determination. The 
request should include any written expla-
nation, legal documentation and any other 
relevant written material for reconsider-
ation. 

(2) Within 7 calendar days after the vetting 
official receives the request for reconsider-
ation, the Agency will determine whether 
the applicant’s additional information mer-
its a revised decision. 

(3) The Agency’s determination of whether 
reconsideration is warranted is final. 

(f) Revisions to vetting information: (1) 
Applicants who change key individuals, 
whether the applicant has previously been 
determined eligible or not, must submit a re-
vised USAID Partner Information Form to 
the vetting official. This includes changes to 
key personnel resulting from revisions to the 
technical portion of the application. 

(2) The vetting official will follow the vet-
ting process of this provision for any revi-
sion of the applicant’s Form. 

(g) Award. At the time of award, the agree-
ment officer will confirm with the vetting 
official that the apparently successful appli-
cant is eligible after vetting. The agreement 
officer may award only to an apparently suc-
cessful applicant that is eligible after vet-
ting. 

Partner Vetting 

(a) The recipient must comply with the 
vetting requirements for key individuals 
under this award. 

(b) Definitions: As used in this provision, 
‘‘key individual,’’ ‘‘key personnel,’’ and 
‘‘vetting official’’ have the meaning con-
tained in 22 CFR 701.1. 

(c) The Recipient must submit within 15 
days a USAID Partner Information Form, 
USAID Form 500–13, to the vetting official 
identified below when the Recipient replaces 
key individuals with individuals who have 
not been previously vetted for this award. 
Note: USAID will not approve any key per-
sonnel who are not eligible for approval after 
vetting. The designated vetting official is: 

Vetting official: lllllllllllllll

Address: lllllllllllllllllll

Email: llllllllllllllllllll

(for inquiries only). 
(d)(1) The vetting official will notify the 

Recipient that it— 
(i) Is eligible based on the vetting results, 
(ii) Is ineligible based on the vetting re-

sults, or 
(iii) Must provide additional information, 

and resubmit the USAID Partner Informa-
tion Form with the additional information 
within the number of days the vetting offi-
cial specifies. 

(2) The vetting official will include infor-
mation that USAID determines releasable. 
USAID will determine what information may 
be released consistent with applicable law 
and Executive Orders, and with the concur-
rence of relevant agencies. 

(e) The inability to be deemed eligible as 
described in this award term may be deter-
mined to be a material failure to comply 
with the terms and conditions of the award 
and may subject the recipient to suspension 
or termination as specified in the subpart 
‘‘Remedies for Noncompliance’’ at 2 CFR 
part 200. 

(f) Reconsideration: (1) Within 7 calendar 
days after the date of the vetting official’s 
notification, the recipient or prospective 
subrecipient or contractor that has not 
passed vetting may request in writing to the 
vetting official that the Agency reconsider 
the vetting determination. The request 
should include any written explanation, 
legal documentation and any other relevant 
written material for reconsideration. 

(2) Within 7 calendar days after the vetting 
official receives the request for reconsider-
ation, the Agency will determine whether 
the recipient’s additional information merits 
a revised decision. 

(3) The Agency’s determination of whether 
reconsideration is warranted is final. 

(g) A notification that the Recipient has 
passed vetting does not constitute any other 
approval under this award. 

Alternate I. When subrecipients will be 
subject to vetting, add the following para-
graphs to the basic award term: 

(h) When the prime recipient anticipates 
that it will require prior approval for a 
subaward in accordance with 2 CFR 
200.308(c)(6) the subaward is subject to vet-
ting. The prospective subrecipient must sub-
mit a USAID Partner Information Form, 
USAID Form 500–13, to the vetting official 
identified in paragraph (c) of this provision. 
The agreement officer must not approve a 
subaward to any organization that has not 
passed vetting when required. 

(i) The recipient agrees to incorporate the 
substance of paragraphs (a) through (i) of 
this award term in all first tier subawards 
under this award. 
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Alternate II. When specific classes of serv-
ices are subject to vetting, add the following 
paragraph: 

(j) Prospective contractors at any tier pro-
viding the following classes of services 

lllllllllllllllllllllll

lllllllllllllllllllllll

lllllllllllllllllllllll

must pass vetting. Recipients must not pro 
cure these services until they receive con-
firmation from the vetting official that the 
prospective contractor has passed vetting. 
(End of award term) 

PARTS 702–779 [RESERVED] 

PART 780—NONPROCUREMENT 
DEBARMENT AND SUSPENSION 

Sec. 
780.10 What does this part do? 
780.20 Does this part apply to me? 
780.30 What policies and procedures must I 

follow? 

Subpart A—General 

780.137 Who in USAID may grant an excep-
tion to let an excluded person participate 
in a covered transaction? 

Subpart B—Covered Transactions 

780.220 What contracts and subcontracts, in 
addition to those listed in 2 CFR 180.220, 
are covered transactions? 

Subpart C—Responsibilities of Participants 
Regarding Transactions 

780.332 What methods must I use to pass re-
quirements down to participants at lower 
tiers with whom I intend to do business? 

Subpart D—Responsibilities of Federal 
Agency Officials Regarding Transactions 

780.437 What method do I use to commu-
nicate to a participant the requirements 
described in the OMB guidance at 2 CFR 
180.435? 

Subparts E–H [Reserved] 

Subpart I—Definitions 

780.930 Debarring Official (Agency for Inter-
national Development supplement to 
government-wide definition at 2 CFR 
180.930). 

780.1010 Suspending Official (Agency for 
International Development supplement 
to government-wide definition at 2 CFR 
180.1010). 

Subpart J [Reserved] 

AUTHORITY: Sec. 2455, Pub. L. 103–355, 108 
Stat. 3327; E.O. 12549, 3 CFR, 1986 Comp., p. 
189; E.O. 12689, 3 CFR, 1989 Comp., p. 235. 

SOURCE: 76 FR 34144, June 13, 2011, unless 
otherwise noted. 

§ 780.10 What does this part do? 

This part adopts the Office of Man-
agement and Budget (OMB) guidance in 
subparts A through I of 2 CFR part 180, 
as supplemented by this part, as the 
USAID policies and procedures for non- 
procurement debarment and suspen-
sion. It thereby gives regulatory effect 
for USAID to the OMB guidance as sup-
plemented by this part. This part satis-
fies the requirements in section 3 of 
Executive Order 12549, ‘‘Debarment and 
Suspension’’ (3 CFR 1986 Comp., p. 189); 
Executive Order 12689, ‘‘Debarment and 
Suspension’’ (3 CFR 1989 Comp., p. 235); 
and section 2455 of the Federal Acquisi-
tion Streamlining Act of 1994, Public 
Law 103–355 (31 U.S.C. 6101 note). 

§ 780.20 Does this part apply to me? 

This part and, through this part, per-
tinent portions of the OMB guidance in 
subparts A through I of 2 CFR part 180 
(see table at 2 CFR 180.100(b)) apply to 
you if you are a— 

(a) Participant or principal in a 
‘‘covered transaction’’ (see subpart B of 
2 CFR part 180 and the definition of 
‘‘non-procurement transaction’’ at 2 
CFR 180.970); 

(b) Respondent in a USAID suspen-
sion or debarment action; 

(c) USAID debarment or suspension 
official; and 

(d) USAID grants officer, agreements 
officer, or other official authorized to 
enter into any type of non-procure-
ment transaction that is a covered 
transaction. 

§ 780.30 What policies and procedures 
must I follow? 

The USAID policies and procedures 
that you must follow are the policies 
and procedures specified in each appli-
cable section of the OMB guidance in 
subparts A through I of 2 CFR part 180 
and any supplemental policies and pro-
cedures set forth in this part. 
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Subpart A—General 

§ 780.137 Who in USAID may grant an 
exception to let an excluded person 
participate in a covered trans-
action? 

The Assistant Administrator, Bureau 
for Management, or designee as dele-
gated in Agency policy found in ADS 
103—Delegations of Authority, may 
grant an exception permitting an ex-
cluded person to participate in a par-
ticular covered transaction. If the As-
sistant Administrator, Bureau for Man-
agement or designee, grants an excep-
tion, the exception must be in writing 
and state the reason(s) for deviating 
from the government-wide policy in 
Executive Order 12549. 

[80 FR 12915, Mar. 12, 2015] 

Subpart B—Covered Transactions 

§ 780.220 What contracts and sub-
contracts, in addition to those listed 
in 2 CFR 180.220, are covered trans-
actions? 

In addition to the contracts covered 
under 2 CFR 180.220(b) of the OMB guid-
ance, this part applies to any contract, 
regardless of tier, that is awarded by a 
contractor, subcontractor, supplier, 
consultant, or its agent or representa-
tive in any transaction, if the contract 
is to be funded or provided by the 
USAID under a covered non-procure-
ment transaction and the amount of 
the contract is expected to equal or ex-
ceed $25,000. This extends the coverage 
of the USAID non-procurement suspen-
sion and debarment requirements to all 
lower tiers of subcontracts under cov-
ered non-procurement transactions, as 
permitted under the OMB guidance at 2 
CFR 180.220(c) (see optional lower tier 
coverage in the figure in the appendix 
to 2 CFR part 180). 

Subpart C—Responsibilities of Par-
ticipants Regarding Trans-
actions 

§ 780.332 What requirements must I 
pass down to persons at lower tiers 
with whom I intend to do business? 

You, as a participant, must include a 
term or condition in lower-tier trans-
actions requiring lower-tier partici-

pants to comply with subpart C of the 
OMB guidance in 2 CFR part 180, as 
supplemented by this subpart. 

Subpart D—Responsibilities of Fed-
eral Agency Officials Regard-
ing Transactions 

§ 780.437 What method do I use to com-
municate to a participant the re-
quirements described in the OMB 
guidance at 2 CFR 180.435? 

To communicate to a participant the 
requirements described in 2 CFR 180.435 
of the OMB guidance, you must include 
a term or condition in the transaction 
that requires the participant’s compli-
ance with subpart C of 2 CFR part 180, 
and supplemented by subpart C of this 
part, and requires the participant to 
include a similar term or condition in 
lower-tier covered transactions. 

Subparts E–H [Reserved] 

Subpart I—Definitions 
§ 780.930 Debarring Official (Agency 

for International Development sup-
plement to government-wide defini-
tion at 2 CFR 180.930). 

The Debarring Official for USAID is 
the Assistant Administrator, Bureau 
for Management, or designee as dele-
gated in Agency policy found in ADS 
103—Delegations of Authority. 

[80 FR 12916, Mar. 12, 2015] 

§ 780.1010 Suspending Official (Agency 
for International Development sup-
plement to government-wide defini-
tion at 2 CFR 180.1010). 

The Suspending Official for USAID is 
the Assistant Administrator, Bureau 
for Management, or designee as dele-
gated in Agency policy found in ADS 
103—Delegations of Authority. 

[80 FR 12916, Mar. 12, 2015] 

Subpart J [Reserved] 

PART 782—REQUIREMENTS FOR 
DRUG-FREE WORKPLACE (FINAN-
CIAL ASSISTANCE) 

Sec. 
782.10 What does this part do? 
782.20 Does this part apply to me? 
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782.30 What policies and procedures must I 
follow? 

Subpart A—Purpose and Coverage 
[Reserved] 

Subpart B—Requirements for Recipients 
Other Than Individuals 

782.225 Whom in USAID does a recipient 
other than an individual notify about a 
criminal drug conviction? 

Subpart C—Requirements for Recipients 
Who Are Individuals 

782.300 Whom in USAID does a recipient 
who is an individual notify about a 
criminal drug conviction? 

Subpart D—Responsibilities of Agency 
Awarding Officials 

782.400 What method do I use as an agency 
awarding official to obtain a recipient’s 
agreement to comply with the OMB guid-
ance? 

Subpart E—Violations of This Part and 
Consequences 

782.500 Who in USAID determines that a re-
cipient other than an individual violated 
the requirements of this part? 

782.505 Who in USAID determines that a re-
cipient who is an individual violated the 
requirements of this part? 

Subpart F—Definitions 

782.605 Award (USAID Supplement to Gov-
ernment Wide Definition at 2 CFR 
182.605). 

AUTHORITY: 41 U.S.C. 701–707. 

SOURCE: 76 FR 34574, June 14, 2011, unless 
otherwise noted. 

§ 782.10 What does this part do? 
This part requires that the award and 

administration of USAID grants and 

cooperative agreements comply with 
Office of Management and Budget 
(OMB) guidance implementing the por-
tion of the Drug-Free Workplace Act of 
1988 (41 U.S.C. 701–707, as amended, 
hereafter referred to as ‘‘the Act’’) that 
applies to grants. It thereby— 

(a) Gives regulatory effect to the 
OMB guidance (Subparts A through F 
of 2 CFR Part 182) for USAID’s grants 
and cooperative agreements; and 

(b) Establishes USAID policies and 
procedures for compliance with the Act 
that are the same as those of other 
Federal agencies, in conformance with 
the requirement in 41 U.S.C. 705 for 
Government wide implementing regu-
lations. 

§ 782.20 Does this part apply to me? 
This part and, through this part, per-

tinent portions of the OMB guidance in 
subparts A through F of 2 CFR part 182 
(see table at 2 CFR 182.115(b)) apply to 
you if you are a— 

(a) Recipient of a USAID grant or co-
operative agreement; or 

(b) USAID awarding official. 

§ 782.30 What policies and procedures 
must I follow? 

(a) General. You must follow the poli-
cies and procedures specified in appli-
cable sections of the OMB guidance in 
Subparts A through F of 2 CFR part 
182, as implemented by this part. 

(b) Specific sections of OMB guidance 
that this part supplements. In imple-
menting the OMB guidance in 2 CFR 
part 182, this part supplements four 
sections of the guidance, as shown in 
the following table. For each of those 
sections, you must follow the policies 
and procedures in the OMB guidance, 
as supplemented by this part. 

Section of OMB guidance 
Section in this 

part where sup-
plemented 

What the supplementation clarifies 

(1) 2 CFR 182.225(a) ...................... § 782.225 Whom in USAID a recipient other than an individual must notify if an 
employee is convicted for a violation of a criminal drug statute in the 
workplace. 

(2) 2 CFR 182.300(b) ...................... § 782.300 Whom in USAID a recipient who is an individual must notify if he or 
she is convicted of a criminal drug offense resulting from a violation 
occurring during the conduct of any award activity. 

(3) 2 CFR 182.500 .......................... § 782.500 Who in USAID is authorized to determine that a recipient other than 
an individual is in violation of the requirements of 2 CFR part 182, 
as implemented by this part. 

(4) 2 CFR 182.505 .......................... § 782.505 Who in USAID is authorized to determine that a recipient who is an in-
dividual is in violation of the requirements of 2 CFR part 182, as im-
plemented by this part. 
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(c) Sections of the OMB guidance that 
this part does not supplement. For any 
section of OMB guidance in Subparts A 
through F of 2 CFR part 182 that is not 
listed in paragraph (b) of this section, 
USAID policies and procedures are the 
same as those in the OMB guidance. 

Subpart A—Purpose and 
Coverage [Reserved] 

Subpart B—Requirements for 
Recipients Other Than Individuals 

§ 782.225 Whom in USAID does a re-
cipient other than an individual no-
tify about a criminal drug convic-
tion? 

A recipient other than an individual 
that is required under 2 CFR 182.225(a) 
to notify Federal agencies about an 
employee’s conviction for a criminal 
drug offense must notify— 

(a) Federal agencies if an employee 
who is engaged in the performance of 
an award informs you about a convic-
tion, or you otherwise learn of the con-
viction. Your notification to the Fed-
eral agencies must— 

(1) Be in writing; 
(2) Include the employee’s position 

title; 
(3) Include the identification num-

ber(s) of each affected award; 
(4) Be sent within ten calendar days 

after you learn of the conviction; and 
(5) Be sent to every Federal agency 

on whose award the convicted em-
ployee was working. It must be sent to 
every awarding official or his or her of-
ficial designee, unless the Federal 
agency has specified a central point for 
the receipt of the notices. 

(b) Within 30 calendar days of learn-
ing about an employee’s conviction, 
you must either— 

(1) Take appropriate personnel action 
against the employee, up to and includ-
ing termination, consistent with the 
requirements of the Rehabilitation Act 
of 1973 (29 U.S.C. 794), as amended; or 

(2) Require the employee to partici-
pate satisfactorily in a drug abuse as-
sistance or rehabilitation program ap-
proved for these purposes by a Federal, 
State or local health, law enforcement, 
or other appropriate agency. 

Subpart C—Requirements for 
Recipients Who Are Individuals 

§ 782.300 Whom in USAID does a re-
cipient who is an individual notify 
about a criminal drug conviction? 

A recipient who is an individual and 
is required under 2 CFR 182.300(b) to 
notify Federal agencies about a convic-
tion for a criminal drug offense must 
notify each USAID office from which it 
currently has an award. 

Subpart D—Responsibilities of 
Agency Awarding Officials 

§ 782.400 What method do I use as an 
agency awarding official to obtain a 
recipient’s agreement to comply 
with the OMB guidance? 

To obtain a recipient’s agreement to 
comply with applicable requirements 
in the OMB guidance at 2 CFR part 182, 
you must include the following term or 
condition in the award: 

Drug-free workplace. You as the re-
cipient must comply with drug-free 
workplace requirements in subpart B 
(or subpart C, if the recipient is an in-
dividual) of 782, which adopts the Gov-
ernment-wide implementation (2 CFR 
part 182) of sec. 5152–5158 of the Drug- 
Free Workplace Act of 1988 (Pub. L. 
100–690, Title V, Subtitle D; 41 U.S.C. 
701–707). 

Subpart E—Violations of This Part 
and Consequences 

§ 782.500 Who in USAID determines 
that a recipient other than an indi-
vidual violated the requirements of 
this part? 

The Director of the Office of Acquisi-
tion and Assistance is the official au-
thorized to make the determination 
under 2 CFR 182.500. 

§ 782.505 Who in USAID determines 
that a recipient who is an indi-
vidual violated the requirements of 
this part? 

The Director of the Office of Acquisi-
tion and Assistance is the official au-
thorized to make the determination 
under 2 CFR 182.505. 
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Subpart F—Definitions 
§ 782.605 Award (USAID supplement to 

Government-wide definition at 2 
CFR 182.605) 

Award means an award of financial 
assistance by the U.S. Agency for 
International Development or other 
Federal agency directly to a recipient. 

(a) The term award includes: 
(1) A Federal grant or cooperative 

agreement, in the form of money or 
property in lieu of money. 

(2) A block grant or a grant in an en-
titlement program, whether or not the 
grant is exempted from coverage under 
the Government-wide rule that imple-
ments OMB Circular A–102 (for avail-
ability, see 5 CFR 1310.3) and specifies 
uniform administrative requirements. 

(b) The term award does not include: 
(1) Technical assistance that provides 

services instead of money. 
(2) Loans. 
(3) Loan guarantees. 
(4) Interest subsidies. 
(5) Insurance. 
(6) Direct appropriations. 
(7) Veterans’ benefits to individuals 

(i.e., any benefit to veterans, their fam-
ilies, or survivors by virtue of the serv-
ice of a veteran in the Armed Forces of 
the United States). 

(c) Notwithstanding paragraph (a)(2) 
of this section, this paragraph is not 
applicable to AID. 

PARTS 783–799 [RESERVED] 
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CHAPTER VIII—DEPARTMENT OF VETERANS 
AFFAIRS 

Part Page 
800 [Reserved] 
801 Nonprocurement debarment and suspension ........... 303 
802 Uniform administrative requirements, cost prin-

ciples, and audit requirements for Federal 
awards .................................................................. 307 

803–899 [Reserved] 
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PART 800 [RESERVED] 

PART 801—NONPROCUREMENT 
DEBARMENT AND SUSPENSION 

Sec. 
801.10 What does this part do? 
801.20 Does this part apply to me? 
801.30 What policies and procedures must I 

follow? 

Subpart A—General 

801.137 Who in the Department of Veterans 
Affairs may grant an exception to allow 
an excluded person to participate in a 
covered transaction? 

Subpart B—Covered Transactions 

801.220 What contracts and subcontracts, in 
addition to those listed in 2 CFR 180.220, 
are covered transactions? 

Subpart C—Responsibilities of Participants 
Regarding Transactions 

801.332 What methods must I use to pass re-
quirements down to participants at lower 
tiers with whom I intend to do business? 

Subpart D—Responsibilities of Federal 
Agency Officials Regarding Transactions 

801.437 What method do I use to commu-
nicate to a participant the requirements 
described in the OMB guidance at 2 CFR 
180.435? 

Subparts E–H [Reserved] 

Subpart I—Definitions 

801.930 Debarring official (Department of 
Veterans Affairs supplement to govern-
ment-wide definition at 2 CFR 180.930). 

801.995 Principal (Department of Veterans 
Affairs supplement to government-wide 
definition at 2 CFR 180.995). 

801.1010 Suspending official (Department of 
Veterans Affairs supplement to govern-
ment-wide definition at 2 CFR 180.1010). 

Subpart J—Limited Denial of Participation 
(Department of Veterans Affairs Op-
tional Subpart for OMB Guidance at 2 
CFR Part 180). 

801.1100 General. 
801.1105 Cause for a limited denial of par-

ticipation. 
801.1110 Scope and period of a limited denial 

of participation. 
801.1111 Notice. 
801.1112 Conference. 
801.1113 Appeal. 

AUTHORITY: Sec. 2455, Pub. L. 103–355, 108 
Stat. 3327; E.O. 12549, 3 CFR, 1986 Comp., p. 
189; E.O. 12689, 3 CFR, 1989 Comp., p. 235; 38 
U.S.C. 501(a) and 3703(c). 

SOURCE: 72 FR 30240, May 31, 2007, unless 
otherwise noted. 

§ 801.10 What does this part do? 
This part adopts the Office of Man-

agement and Budget (OMB) guidance in 
subparts A through I of 2 CFR part 180, 
as supplemented by this part, as the 
Department of Veterans Affairs (VA) 
policies and procedures for nonprocure-
ment debarment and suspension. It 
thereby gives regulatory effect for the 
Department of Veterans Affairs to the 
OMB guidance as supplemented by this 
part. This part satisfies the require-
ments in section 3 of Executive Order 
12549, ‘‘Debarment and Suspension’’ (3 
CFR 1986 Comp., p. 189), Executive 
Order 12689, ‘‘Debarment and Suspen-
sion’’ (3 CFR 1989 Comp., p. 235) and 31 
U.S.C. 6101 note (Section 2455, Pub. L. 
103–355, 108 Stat. 3327). 

§ 801.20 Does this part apply to me? 
This part and, through this part, per-

tinent portions of the OMB guidance in 
subparts A through I of 2 CFR part 180 
(see table at 2 CFR 180.100(b)) apply to 
you if you are a— 

(a) Participant or principal in a 
‘‘covered transaction’’ (see Subpart B 
of 2 CFR part 180 and the definition of 
‘‘nonprocurement transaction’’ at 2 
CFR 180.970, as supplemented by Sub-
part B of this part); 

(b) Respondent in a Department of 
Veterans Affairs debarment or suspen-
sion action; 

(c) Department of Veterans Affairs 
debarment or suspension official; or 

(d) Department of Veterans affairs 
grants officer, agreements officer, or 
other official authorized to enter into 
any type of nonprocurement trans-
action that is a covered transaction. 

§ 801.30 What policies and procedures 
must I follow? 

For any section of OMB guidance in 
subparts A through I of 2 CFR part 180 
that has no corresponding section in 
this part, Department of Veterans Af-
fairs policies and procedures are those 
in the OMB guidance. For any such sec-
tion where there is a corresponding 
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section in this part, the Department of 
Veterans Affairs policies and proce-
dures that you must follow are the 
policies and procedures specified in 
each applicable section of the OMB 
guidance in subparts A through I of 2 
CFR part 180, and as supplemented by 
the section in this part with the same 
section number. The contracts that are 
covered transactions, for example, are 
specified by § 180.220 of the OMB guid-
ance (2 CFR 180.220) as supplemented 
by § 801.220 in this part (2 CFR 801.220). 

Subpart A—General 

§ 801.137 Who in the Department of 
Veterans Affairs may grant an ex-
ception to allow an excluded person 
to participate in a covered trans-
action? 

Within the Department of Veterans 
Affairs, the Secretary of Veterans Af-
fairs, the Under Secretary for Health, 
the Under Secretary for Benefits, and 
the Under Secretary for Memorial Af-
fairs each has the authority to grant 
an exception to allow an excluded per-
son to participate in a covered trans-
action, as provided in the OMB guid-
ance at 2 CFR 180.135. 

Subpart B—Covered Transactions 
§ 801.220 What contracts and sub-

contracts, in addition to those listed 
in 2 CFR 180.220, are covered trans-
actions? 

VA does not extend coverage of non-
procurement suspension and debarment 
requirements beyond first-tier procure-
ment contracts under a covered non-
procurement transaction, although the 
OMB guidance at 2 CFR 180.220(c) al-
lows a Federal agency to do so (also see 
optional lower tier coverage in the fig-
ure in the appendix to 2 CFR part 180). 

Subpart C—Responsibilities of Par-
ticipants Regarding Trans-
actions 

§ 801.332 What methods must I use to 
pass requirements down to partici-
pants at lower tiers with whom I in-
tend to do business? 

You as a participant must include a 
term or condition in lower-tier trans-
actions requiring lower-tier partici-

pants to comply with subpart C of the 
OMB guidance in 2 CFR part 180, as 
supplemented by this subpart. 

Subpart D—Responsibilities of Fed-
eral Agency Officials Regard-
ing Transactions 

§ 801.437 What method do I use to com-
municate to a participant the re-
quirements described in the OMB 
guidance at 2 CFR 180.435? 

To communicate to a participant the 
requirements described in 2 CFR 180.435 
of the OMB guidance, you must include 
a term or condition in the transaction 
that requires the participant’s compli-
ance with subpart C of 2 CFR part 180 
(as supplemented by subpart C of this 
part) and requires the participant to 
include a similar term or condition in 
lower-tier covered transactions. 

Subparts E–H [Reserved] 

Subpart I—Definitions 

§ 801.930 Debarring official (Depart-
ment of Veterans Affairs supple-
ment to government-wide definition 
at 2 CFR 180.930). 

In addition to the debarring official 
listed at 2 CFR 180.930, the debarring 
official for the Department of Veterans 
Affairs is: 

(a) For the Veterans Health Adminis-
tration, the Under Secretary for 
Health; 

(b) For the Veterans Benefits Admin-
istration, the Under Secretary for Ben-
efits; and 

(c) For the National Cemetery Ad-
ministration, the Under Secretary for 
Memorial Affairs. 

§ 801.995 Principal (Department of 
Veterans Affairs supplement to gov-
ernment-wide definition at 2 CFR 
180.995.) 

In addition to the principals identi-
fied at 2 CFR 180.995, for the Depart-
ment of Veterans Affairs loan guaranty 
program, principals include, but are 
not limited to the following: 

(a) Loan officers. 
(b) Loan solicitors. 
(c) Loan processors. 
(d) Loan servicers. 
(e) Loan supervisors. 
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(f) Mortgage brokers. 
(g) Office managers. 
(h) Staff appraisers and inspectors. 
(i) Fee Appraisers and inspectors. 
(j) Underwriters. 
(k) Bonding companies. 
(l) Real estate agents and brokers. 
(m) Management and marketing 

agents. 
(n) Accountants, consultants, invest-

ment bankers, architects, engineers, 
attorneys, and others in a business re-
lationship with participants in connec-
tion with a covered transaction under 
the Department of Veterans Affairs 
loan guaranty program. 

(o) Contractors involved in the con-
struction, improvement or repair of 
properties financed with Department of 
Veterans Affairs guaranteed loans. 

(p) Closing agents. 

§ 801.1010 Suspending official (Depart-
ment of Veterans Affairs supple-
ment to government-wide definition 
at 2 CFR 180.1010). 

In addition to the suspending official 
listed at 2 CFR 180.1010, the suspending 
official for the Department of Veterans 
Affairs is: 

(a) For the Veterans Health Adminis-
tration, the Under Secretary for 
Health; 

(b) For the Veterans Benefits Admin-
istration, the Under Secretary for Ben-
efits; and 

(c) For the National Cemetery Ad-
ministration, the Under Secretary for 
Memorial Affairs. 

Subpart J—Limited Denial of Par-
ticipation (Department of Vet-
erans Affairs Optional Subpart 
for OMB Guidance at 2 CFR 
Part 180). 

§ 801.1100 General. 
Field facility directors are author-

ized to order a limited denial of par-
ticipation affecting any participant or 
contractor and its affiliates except 
lenders and manufactured home manu-
facturers. In each case, even if the of-
fense or violation is of a criminal, 
fraudulent or other serious nature, the 
decision to order a limited denial of 
participation shall be discretionary 
and in the best interests of the Govern-
ment. 

§ 801.1105 Cause for a limited denial of 
participation. 

(a) Causes. A limited denial of par-
ticipation shall be based upon adequate 
evidence of any of the following causes: 

(1) Irregularities in a participant’s or 
contractor’s performance in the VA 
loan guaranty program; 

(2) Denial of participation in pro-
grams administered by the Department 
of Housing and Urban Development or 
the Department of Agriculture, Rural 
Housing Service; 

(3) Failure to satisfy contractual ob-
ligations or to proceed in accordance 
with contract specifications; 

(4) Failure to proceed in accordance 
with VA requirements or to comply 
with VA regulations; 

(5) Construction deficiencies deemed 
by VA to be the participant’s responsi-
bility; 

(6) Falsely certifying in connection 
with any VA program, whether or not 
the certification was made directly to 
VA; 

(7) Commission of an offense or other 
cause listed in § 180.800; 

(8) Violation of any law, regulation, 
or procedure relating to the applica-
tion for guaranty, or to the perform-
ance of the obligations incurred pursu-
ant to a commitment to guaranty; 

(9) Making or procuring to be made 
any false statement for the purpose of 
influencing in any way an action of the 
Department. 

(10) Imposition of a limited denial of 
participation by any other VA field fa-
cility. 

(b) Indictment. A criminal indictment 
or information shall constitute ade-
quate evidence for the purpose of lim-
ited denial of participation actions. 

(c) Limited denial of participation. Im-
position of a limited denial of partici-
pation by a VA field facility shall, at 
the discretion of any other VA field fa-
cility, constitute adequate evidence for 
a concurrent limited denial of partici-
pation. Where such a concurrent lim-
ited denial of participation is imposed, 
participation may be restricted on the 
same basis without the need for an ad-
ditional conference or further hearing. 
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§ 801.1110 Scope and period of a lim-
ited denial of participation. 

(a) Scope and period. The scope of a 
limited denial of participation shall be 
as follows: 

(1) A limited denial of participation 
extends only to participation in the VA 
Loan Guaranty Program and shall be 
effective only within the geographic ju-
risdiction of the office or offices impos-
ing it. 

(2) The sanction may be imposed for 
a period not to exceed 12 months except 
for unresolved construction defi-
ciencies. In cases involving construc-
tion deficiencies, the builder may be 
excluded for either a period not to ex-
ceed 12 months or for an indeterminate 
period which ends when the deficiency 
has been corrected or otherwise re-
solved in a manner acceptable to VA. 

(b) Effectiveness. The sanction shall 
be effective immediately upon issuance 
and shall remain effective for the pre-
scribed period. If the cause for the lim-
ited denial of participation is resolved 
before the expiration of the prescribed 
period, the official who imposed the 
sanction may terminate it. The imposi-
tion of a limited denial of participation 
shall not affect the right of the Depart-
ment to suspend or debar any person 
under this part. 

(c) Affiliates. An affiliate or organiza-
tional element may be included in a 
limited denial of participation solely 
on the basis of its affiliation, and re-
gardless of its knowledge of or partici-
pation in the acts providing cause for 
the sanction. The burden of proving 
that a particular affiliate or organiza-
tional element is capable of meeting 
VA requirements and is currently a re-
sponsible entity and not controlled by 
the primary sanctioned party (or by an 
entity that itself is controlled by the 
primary sanctioned party) is on the af-
filiate or organizational element. 

§ 801.1111 Notice. 

(a) Generally. A limited denial of par-
ticipation shall be initiated by advis-
ing a participant or contractor, and 
any specifically named affiliate, by 
certified mail, return receipt re-
quested: 

(1) That the sanction is effective as of 
the date of the notice; 

(2) Of the reasons for the sanction in 
terms sufficient to put the participant 
or contractor on notice of the conduct 
or transaction(s) upon which it is 
based; 

(3) Of the cause(s) relied upon under 
§ 801.1105 for imposing the sanction; 

(4) Of the right to request in writing, 
within 30 days of receipt of the notice, 
a conference on the sanction, and the 
right to have such conference held 
within 10 business days of receipt of 
the request; 

(5) Of the potential effect of the sanc-
tion and the impact on the partici-
pant’s or contractor’s participation in 
Departmental programs, specifying the 
program(s) involved and the geo-
graphical area affected by the action. 

(b) Notification of action. After 30 
days, if no conference has been re-
quested, the official imposing the lim-
ited denial of participation will notify 
VA Central Office of the action taken 
and of the fact that no conference has 
been requested. If a conference is re-
quested within the 30-day period, VA 
Central Office need not be notified un-
less a decision to affirm all or a portion 
of the remaining period of exclusion is 
issued. VA Central Office will notify all 
VA field offices of sanctions imposed 
and still in effect under this subpart. 

§ 801.1112 Conference. 
Upon receipt of a request for a con-

ference, the official imposing the sanc-
tion shall arrange such a conference 
with the participant or contractor and 
may designate another official to con-
duct the conference. The participant 
shall be given the opportunity to be 
heard within 10 business days of receipt 
of the request. This conference pre-
cedes, and is in addition to, the formal 
hearing provided if an appeal is taken 
under § 801.1113. Although formal rules 
of procedure do not apply to the con-
ference, the participant or contractor 
may be represented by counsel and 
may present all relevant information 
and materials to the official or des-
ignee. After consideration of the infor-
mation and materials presented, the of-
ficial shall, in writing, advise the par-
ticipant or contractor of the decision 
to withdraw, modify or affirm the lim-
ited denial of participation. If the deci-
sion is made to affirm all or a portion 
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of the remaining period of exclusion, 
the participant shall be advised of the 
right to request a formal hearing in 
writing within 30 days of receipt of the 
notice of decision. This decision shall 
be issued promptly, but in no event 
later than 20 days after the conference 
and receipt of materials. 

§ 801.1113 Appeal. 

Where the decision is made to affirm 
all or a portion of the remaining period 
of exclusion, any participant desiring 
an appeal shall file a written request 
for a hearing with the Under Secretary 
for Benefits, Department of Veterans 
Affairs, 810 Vermont Avenue, NW., 
Washington, DC 20420. This request 
shall be filed within 30 days of receipt 
of the decision to affirm. If a hearing is 
requested, it shall be held in accord-
ance with the procedures in §§ 108.825 
through 108.855. Where a limited denial 
of participation is followed by a sus-
pension or debarment, the limited de-

nial of participation shall be super-
seded and the appeal shall be heard 
solely as an appeal of the suspension or 
debarment. 

PART 802—UNIFORM ADMINISTRA-
TIVE REQUIREMENTS, COST PRIN-
CIPLES, AND AUDIT REQUIRE-
MENTS FOR FEDERAL AWARDS 

AUTHORITY: 5 U.S.C. 301; 38 U.S.C. 501, 2 
CFR part 200, and as noted in specific sec-
tions. 

SOURCE: 79 FR 76024, Dec. 19, 2014, unless 
otherwise noted. 

§ 802.101 Applicable regulations. 
The Uniform Administrative Re-

quirements, Cost Principles, and Audit 
Requirements for Federal Awards set 
forth in 2 CFR part 200 shall apply to 
the Department of Veterans Affairs. 

PARTS 803–899 [RESERVED] 
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CHAPTER IX—DEPARTMENT OF ENERGY 

Part Page 
900 [Reserved] 
901 Nonprocurement debarment and suspension ........... 311 
902 Requirements for drug-free workplace (financial 

assistance) ............................................................ 313 
903–909 [Reserved] 
910 Uniform administrative requirements, cost prin-

ciples, and audit requirements for Federal 
awards .................................................................. 315 

911–999 [Reserved] 
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PART 900 [RESERVED] 

PART 901—NONPROCUREMENT 
DEBARMENT AND SUSPENSION 

Sec. 
901.10 What does this part do? 
901.20 Does this part apply to me? 
901.30 What policies and procedures must I 

follow? 

Subpart A—General 

901.137 Who in the Department of Energy 
may grant an exception to let an ex-
cluded person participate in a covered 
transaction? 

Subpart B—Covered Transactions 

901.220 What contracts and subcontracts, in 
addition to those listed in 2 CFR 180.220, 
are covered transactions? 

Subpart C—Responsibilities of Participants 
Regarding Transactions 

901.332 What methods must I use to pass re-
quirements down to participants at lower 
tiers with whom I intend to do business? 

Subpart D—Responsibilities of Federal 
Agency Officials Regarding Transactions 

901.437 What method do I use to commu-
nicate to a participant the requirements 
described in the OMB guidance at 2 CFR 
180.435? 

Subparts E–H [Reserved] 

Subpart I—Definitions 

901.930 Debarring official (Department of 
Energy supplement to government-wide 
definition at 2 CFR 180.935). 

901.950 Federal agency (Department of En-
ergy supplement to government-wide def-
inition at 2 CFR 180.910). 

901.1010 Suspending official (Department of 
Energy supplement to government-wide 
definition at 2 CFR 180.1010). 

Subpart J [Reserved] 

AUTHORITY: Sec. 2455, Pub. L. 103–355, 108 
Stat. 3327 (31 U.S.C. 6101 note); E.O. 12549 (3 
CFR, 1986 Comp., p. 189); E.O. 12689 (3 CFR, 
1989 Comp., p. 235); 42 U.S.C. 7101 et seq.; 50 
U.S.C. 2401 et seq. 

SOURCE: 71 FR 70459, Dec. 5, 2006, unless 
otherwise noted. 

§ 901.10 What does this part do? 

This part adopts the Office of Man-
agement and Budget (OMB) guidance in 
subparts A through I of 2 CFR part 180, 
as supplemented by this part, as the 
DOE policies and procedures for non-
procurement debarment and suspen-
sion. It thereby gives regulatory effect 
for DOE to the OMB guidance as sup-
plemented by this part. This part satis-
fies the requirements in section 3 of 
Executive Order 12549, ‘‘Debarment and 
Suspension’’ (3 CFR 1986 Comp., p. 189); 
Executive Order 12689, ‘‘Debarment and 
Suspension’’ (3 CFR 1989 Comp., p. 235); 
and section 2455 of the Federal Acquisi-
tion Streamlining Act of 1994, Pub. L. 
103–355 (31 U.S.C. 6101 note). 

§ 901.20 Does this part apply to me? 

This part and, through this part, per-
tinent portions of the OMB guidance in 
subparts A through I of 2 CFR part 180 
(see table at 2 CFR 180.100(b)) apply to 
you if you are a— 

(a) Participant or principal in a 
‘‘covered transaction’’ (see subpart B of 
2 CFR part 180 and the definition of 
‘‘nonprocurement transaction’’ at 2 
CFR 180.970); 

(b) Respondent in a DOE suspension 
or debarment action; 

(c) DOE debarment or suspension of-
ficial; and 

(d) DOE grants officer, agreements 
officer, or other official authorized to 
enter into any type of nonprocurement 
transaction that is a covered trans-
action. 

§ 901.30 What policies and procedures 
must I follow? 

The DOE policies and procedures that 
you must follow are the policies and 
procedures specified in each applicable 
section of the OMB guidance in sub-
parts A through I of 2 CFR part 180 and 
any supplemental policies and proce-
dures set forth in this part. 
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Subpart A—General 

§ 901.137 Who in the Department of 
Energy may grant an exception to 
let an excluded person participate 
in a covered transaction? 

The Director, Office of Procurement 
and Assistance Management, DOE, for 
DOE actions, and the Director, Office 
of Acquisition and Supply Manage-
ment, NNSA, for NNSA actions, may 
grant an exception permitting an ex-
cluded person to participate in a par-
ticular covered transaction. If the Di-
rector, Office of Procurement and As-
sistance Management, DOE, for DOE 
actions, and Director, Office of Acqui-
sition and Supply Management, NNSA, 
for NNSA actions, grants an exception, 
the exception must be in writing and 
state the reason(s) for deviating from 
the government-wide policy in Execu-
tive Order 12549. 

Subpart B—Covered Transactions 

§ 901.220 What contracts and sub-
contracts, in addition to those listed 
in 2 CFR 180.220, are covered trans-
actions? 

Although the OMB guidance at 2 
CFR180.220(c) allows a Federal agency 
to do so (also see optional lower tier 
coverage in the figure in the appendix 
to 2 CFR part 180), DOE does not ex-
tend coverage of nonprocurement sus-
pension and debarment requirements 
beyond first-tier procurement con-
tracts under a covered nonprocurement 
transaction. 

Subpart C—Responsibilities of Par-
ticipants Regarding Trans-
actions 

§ 901.332 What methods must I use to 
pass requirements down to partici-
pants at lower tiers with whom I in-
tend to do business? 

You, as a participant, must include a 
term or condition in lower-tier trans-
actions requiring lower-tier partici-
pants to comply with subpart C of the 
OMB guidance in 2 CFR part 180, as 
supplemented by this subpart. 

Subpart D—Responsibilities of Fed-
eral Agency Officials Regard-
ing Transactions 

§ 901.437 What method do I use to com-
municate to a participant the re-
quirements described in the OMB 
guidance at 2 CFR 180.435? 

To communicate to a participant the 
requirements described in 2 CFR 180.435 
of the OMB guidance, you must include 
a term or condition in the transaction 
that requires the participant’s compli-
ance with subpart C of 2 CFR part 180, 
as supplemented by subpart C of this 
part, and requires the participant to 
include a similar term or condition in 
lower-tier covered transactions. 

Subparts E–H [Reserved] 

Subpart I—Definitions 

§ 901.930 Debarring official (Depart-
ment of Energy supplement to gov-
ernment-wide definition at 2 CFR 
180.930). 

The Debarring Official for the De-
partment of Energy, exclusive of 
NNSA, is the Director, Office of Pro-
curement and Assistance Management, 
DOE. The Debarring Official for NNSA 
is the Director, Office of Acquisition 
and Supply Management, NNSA. 

§ 901.950 Federal agency (Department 
of Energy supplement to govern-
ment-wide definition at 2 CFR 
180.950). 

DOE means the U.S. Department of 
Energy, including the NNSA. 

NNSA means the National Nuclear 
Security Administration. 

§ 901.1010 Suspending official (Depart-
ment of Energy supplement to gov-
ernment-wide definition at 2 CFR 
180.1010). 

The suspending official for the De-
partment of Energy, exclusive of 
NNSA, is the Director, Office of Pro-
curement and Assistance Management, 
DOE. The suspending official for NNSA 
is the Director, Office of Acquisition 
and Supply Management, NNSA. 

Subpart J [Reserved] 
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PART 902—REQUIREMENTS FOR 
DRUG-FREE WORKPLACE (FINAN-
CIAL ASSISTANCE) 

Sec. 
902.10 What does this part do? 
902.20 Does this part apply to me? 
902.30 What policies and procedures must I 

follow? 

Subpart A—Purpose and Coverage 
[Reserved] 

Subpart B—Requirements for Recipients 
Other Than Individuals 

902.225 Whom in the DOE does a recipient 
other than an individual notify about a 
criminal drug conviction? 

Subpart C—Requirements for Recipients 
Who Are Individuals 

902.300 Whom in the DOE does a recipient 
who is an individual notify about a 
criminal drug conviction? 

Subpart D—Responsibilities of Agency 
Awarding Officials 

902.400 What method do I use as an agency 
awarding official to obtain a recipient’s 
agreement to comply with the OMB guid-
ance? 

Subpart E—Violations of this Part and 
Consequences 

902.500 Who in the DOE determines that a 
recipient other than an individual vio-
lated the requirements of this part? 

902.505 Who in the DOE determines that a 
recipient who is an individual violated 
the requirements of this part? 

Subpart F—Definitions 

902.605 Award (DOE supplement to Govern-
mentwide definition at 2 CFR 182.605). 

902.645 Federal agency or agency. 

AUTHORITY: 41 U.S.C. 701; 42 U.S.C. 7101 et 
seq.; 50 U.S.C. 2401 et seq. 

SOURCE: 75 FR 39444, July 9, 2010, unless 
otherwise noted. 

§ 902.10 What does this part do? 

This part requires that the award and 
administration of DOE grants and co-
operative agreements comply with Of-
fice of Management and Budget (OMB) 
guidance implementing the portion of 
the Drug-Free Workplace Act of 1988 
(41 U.S.C. 701–707, as amended, here-
after referred to as ‘‘the Act’’) that ap-
plies to grants. It thereby— 

(a) Gives regulatory effect to the 
OMB guidance (Subparts A through F 
of 2 CFR part 182) for the DOE’s grants 
and cooperative agreements; and 

(b) Establishes DOE policies and pro-
cedures for compliance with the Act 
that are the same as those of other 
Federal agencies, in conformance with 
the requirement in 41 U.S.C. 705 for 
Governmentwide implementing regula-
tions. 

§ 902.20 Does this part apply to me? 

This part and, through this part, per-
tinent portions of the OMB guidance in 
Subparts A through F of 2 CFR part 182 
(see table at 2 CFR 182.115(b)) apply to 
you if you are a— 

(a) Recipient of a DOE grant or coop-
erative agreement; or 

(b) DOE awarding official. 

§ 902.30 What policies and procedures 
must I follow? 

(a) General. You must follow the poli-
cies and procedures specified in appli-
cable sections of the OMB guidance in 
Subparts A through F of 2 CFR part 
182, as implemented by this part. 

(b) Specific sections of OMB guidance 
that this part supplements. In imple-
menting the OMB guidance in 2 CFR 
part 182, this part supplements four 
sections of the guidance, as shown in 
the following table. For each of those 
sections, you must follow the policies 
and procedures in the OMB guidance, 
as supplemented by this part. 

Section of OMB guidance 
Section in this 

part where 
supplemented 

What the supplementation clarifies 

(1) 2 CFR 182.225(a) .......................... § 902.225 Whom in the DOE a recipient other than an individual must notify if an 
employee is convicted for a violation of a criminal drug statute in 
the workplace. 

(2) 2 CFR 182.300(b) .......................... § 902.300 Whom in the DOE a recipient who is an individual must notify if he or 
she is convicted of a criminal drug offense resulting from a violation 
occurring during the conduct of any award activity. 
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Section of OMB guidance 
Section in this 

part where 
supplemented 

What the supplementation clarifies 

(3) 2 CFR 182.500 ............................... § 902.500 Who in the DOE is authorized to determine that a recipient other than 
an individual is in violation of the requirements of 2 CFR part 182, 
as implemented by this part. 

(4) 2 CFR 182.505 ............................... § 902.505 Who in the DOE is authorized to determine that a recipient who is an 
individual is in violation of the requirements of 2 CFR part 182, as 
implemented by this part. 

(5) 2 CFR 182.605 ............................... § 902.605 Definition of ‘‘Award’’. 
(6) 2 CFR 182.645 ............................... § 902.645 Definition of ‘‘Federal agency or agency’’. 

(c) Sections of the OMB guidance that 
this part does not supplement. For any 
section of OMB guidance in Subparts A 
through F of 2 CFR part 182 that is not 
listed in paragraph (b) of this section, 
DOE policies and procedures are the 
same as those in the OMB guidance. 

Subpart A—Purpose and 
Coverage [Reserved] 

Subpart B—Requirements for 
Recipients Other Than Individuals 

§ 902.225 Whom in the DOE does a re-
cipient other than an individual no-
tify about a criminal drug convic-
tion? 

A recipient other than an individual 
that is required under 2 CFR 182.225(a) 
to notify Federal agencies about an 
employee’s conviction for a criminal 
drug offense must notify each DOE of-
fice from which it currently has an 
award. 

Subpart C—Requirements for 
Recipients Who Are Individuals 

§ 902.300 Whom in the DOE does a re-
cipient who is an individual notify 
about a criminal drug conviction? 

A recipient who is an individual and 
is required under 2 CFR 182.300(b) to 
notify Federal agencies about a convic-
tion for a criminal drug offense must 
notify each DOE office from which it 
currently has an award. 

Subpart D—Responsibilities of 
Agency Awarding Officials 

§ 902.400 What method do I use as an 
agency awarding official to obtain a 
recipient’s agreement to comply 
with the OMB guidance? 

To obtain a recipient’s agreement to 
comply with applicable requirements 
in the OMB guidance at 2 CFR part 182, 
you must include the following term or 
condition in the award: 

Drug-free workplace. You as the re-
cipient must comply with drug-free 
workplace requirements in Subpart B 
(or Subpart C, if the recipient is an in-
dividual) of Part 902, which adopts the 
Governmentwide implementation (2 
CFR part 182) of sec. 5152–5158 of the 
Drug-Free Workplace Act of 1988 (Pub. 
L. 100–690, Title V, Subtitle D; 41 U.S.C. 
701–707). 

Subpart E—Violations of this Part 
and Consequences 

§ 902.500 Who in the DOE determines 
that a recipient other than an indi-
vidual violated the requirements of 
this part? 

The Secretary of the Department of 
Energy and the Secretary’s designee or 
designees are authorized to make the 
determinations under 2 CFR 182.500 for 
DOE, including NNSA. 

§ 902.505 Who in the DOE determines 
that a recipient who is an indi-
vidual violated the requirements of 
this part? 

The Secretary of the Department of 
Energy and the Secretary’s designee or 
designees are authorized to make the 
determinations under 2 CFR 182.500 for 
DOE, including NNSA. 
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Subpart F—Definitions 
§ 902.605 Award (DOE supplement to 

Governmentwide definition at 2 
CFR 182.605). 

The term award also includes Tech-
nology Investment Agreements (TIA). 
A TIA is a special type of assistance in-
strument used to increase the involve-
ment of commercial firms in the De-
partment’s RD&D programs. A TIA 
may be either a type of cooperative 
agreement or a type of assistance 
transaction other than a cooperative 
agreement, depending on the intellec-
tual property provisions. A TIA may be 
either expenditure based or fixed sup-
port. 

§ 902.645 Federal agency or agency. 
Department of Energy means the U.S. 

Department of Energy (DOE), including 
the National Nuclear Security Admin-
istration (NNSA). 

PARTS 903–909 [RESERVED] 

PART 910—UNIFORM ADMINISTRA-
TIVE REQUIREMENTS, COST PRIN-
CIPLES, AND AUDIT REQUIRE-
MENTS FOR FEDERAL AWARDS 

Subpart A [Reserved] 

Subpart B—General Provisions 

Sec. 
910.120 Adoption of 2 CFR part 200. 
910.122 Applicability. 
910.124 Eligibility. 
910.126 Competition. 
910.127 Legal authority and effect. 
910.128 Disputes and appeals. 
910.130 Cost sharing (EPACT). 
910.132 Research misconduct. 

Subpart C [Reserved] 

Subpart D—Post Award Federal 
Requirements for For-Profit Entities 

910.350 Applicability of 2 CFR part 200. 
910.352 Cost principles. 
910.354 Payments. 
910.356 Audits. 
910.358 Profit or fee for SBIR/STTR. 
910.360 Real property and equipment. 
910.362 Intellectual property. 
910.364 Reporting on utilization of subject 

inventions. 
910.366 Export Control and U.S. Manufac-

turing and Competitiveness. 

910.368 Change of control. 
910.370 Novation of financial assistance 

agreements. 
910.372 Special award conditions. 
APPENDIX A TO SUBPART D OF PART 910—PAT-

ENTS AND DATA PROVISIONS FOR FOR- 
PROFIT ORGANIZATIONS 

Subpart E—Cost Principles 

910.401 Application to M&O’s. 

Subpart F—Audit Requirements for For- 
Profit Entities 

GENERAL 

910.500 Purpose. 

AUDITS 

910.501 Audit requirements. 
910.502 Basis for determining DOE awards 

expended. 
910.503 Relation to other audit require-

ments. 
910.504 Frequency of audits. 
910.505 Sanctions. 
910.506 Audit costs. 
910.507 Compliance audits. 

AUDITEES 

910.508 Auditee responsibilities. 
910.509 Auditor selection. 
910.510 Financial statements. 
910.511 Audit findings follow-up. 
910.512 Report submission. 

FEDERAL AGENCIES 

910.513 Responsibilities. 

AUDITORS 

910.514 Scope of audit. 
910.515 Audit reporting. 
910.516 Audit findings. 
910.517 Audit documentation. 
910.518 [Reserved] 
910.519 Criteria for Federal program risk. 
910.520 Criteria for a low-risk auditee. 

MANAGEMENT DECISIONS 

910.521 Management decision. 

AUTHORITY: 42 U.S.C. 7101, et seq.; 31 U.S.C. 
6301–6308; 50 U.S.C. 2401 et seq.; 2 CFR part 
200. 

SOURCE: 79 FR 76024, Dec. 19, 2014, unless 
otherwise noted. 

Subpart A [Reserved] 

Subpart B—General Provisions 
§ 910.120 Adoption of 2 CFR part 200. 

(a) Under the authority listed above, 
the Department of Energy adopts the 
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Office of Management and Budget 
(OMB) Guidance in 2 CFR part 200, with 
the following additions. Thus, this part 
gives regulatory effect to the OMB 
guidance and supplements the guidance 
as needed for the Department. 

(b) The additions include: Expanding 
the definition of non-Federal entity for 
DOE to include For-profit entities; add-
ing back additional coverage from 10 
CFR part 600 required by DOE statute; 
adding back coverage specific for For- 
Profit entities which existed in 10 CFR 
part 600 which still applies. 

§ 910.122 Applicability. 

(a) For DOE, unless otherwise noted 
in Part 910, the definition of Non-Fed-
eral entity found in 2 CFR 200.69 is ex-
panded to include for-profit organiza-
tions in addition to states, local gov-
ernments, Indian tribes, institutions of 
higher education (IHE), and nonprofit 
organizations. 

(b) A for-profit organization is de-
fined as one that distributes any profit 
not reinvested into the business as 
profit or dividends to its employees or 
shareholders. 

§ 910.124 Eligibility. 

(a) Purpose and scope. This section 
implements section 2306 of the Energy 
Policy Act of 1992, 42 U.S.C. 13525, and 
sets forth a general statement of pol-
icy, including procedures and interpre-
tations, for the guidance of imple-
menting DOE officials in making man-
datory pre-award determinations of eli-
gibility for financial assistance under 
Titles XX through XXIII of that Act. 

(b) Definitions. The definitions in 
Subpart A of 2 CFR part 200, including 
the definition of the term ‘‘Federal fi-
nancial assistance,’’ are applicable to 
this section. In addition, as used in this 
section: 

Act means the Energy Policy Act of 
1992. 

Company means any business entity 
other than an organization of the type 
described in section 501(c) (3) of the In-
ternal Revenue Code of 1954 (26 U.S.C. 
501(c)(3)). 

Covered program means a program 
under Titles XX through XXIII of the 
Act. (A list of covered programs, up-
dated periodically as appropriate, is 

maintained and published by the De-
partment of Energy.) 

Parent company means a company 
that: 

(1) Exercises ultimate ownership of 
the applicant company either directly, 
by ownership of a majority of that 
company’s voting securities, or indi-
rectly, by control over a majority of 
that company’s voting securities 
through one or more intermediate sub-
sidiary companies or otherwise, and 

(2) Is not itself subject to the ulti-
mate ownership control of another 
company. 

United States means the several 
States, the District of Columbia, and 
all commonwealths, territories, and 
possessions of the United States. 

United States-owned company means: 
(1) A company that has majority 

ownership by individuals who are citi-
zens of the United States, or 

(2) A company organized under the 
laws of a State that either has no par-
ent company or has a parent company 
organized under the laws of a State. 

Voting security has the meaning given 
the term in the Public Utility Holding 
Company Act (15 U.S.C. 15b(17)). 

(c) What must DOE determine. A com-
pany shall be eligible to receive an 
award of financial assistance under a 
covered program only if DOE finds 
that— 

(1) Consistent with § 910.124(d), the 
company’s participation in a covered 
program would be in the economic in-
terest of the United States; and 

(2) The company is either— 
(i) A United States-owned company; 

or 
(ii) Incorporated or organized under 

the laws of any State and has a parent 
company which is incorporated or or-
ganized under the laws of a country 
which— 

(A) Affords to the United States- 
owned companies opportunities, com-
parable to those afforded to any other 
company, to participate in any joint 
venture similar to those authorized 
under the Act; 

(B) Affords to United States-owned 
companies local investment opportuni-
ties comparable to those afforded to 
any other company; and 

(C) Affords adequate and effective 
protection for the intellectual property 
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rights of United States-owned compa-
nies. 

(d) Determining the economic interest of 
the United States. In determining 
whether participation of an applicant 
company in a covered program would 
be in the economic interest of the 
United States under § 910.124(c)(1), DOE 
may consider any evidence showing 
that a financial assistance award would 
be in the economic interest of the 
United States including, but not lim-
ited to— 

(1) Investments by the applicant 
company and its affiliates in the 
United States in research, develop-
ment, and manufacturing (including, 
for example, the manufacture of major 
components or subassemblies in the 
United States); 

(2) Significant contributions to em-
ployment in the United States by the 
applicant company and its affiliates; 
and 

(3) An agreement by the applicant 
company, with respect to any tech-
nology arising from the financial as-
sistance being sought— 

(i) To promote the manufacture with-
in the United States of products result-
ing from that technology (taking into 
account the goals of promoting the 
competitiveness of United States in-
dustry); and 

(ii) To procure parts and materials 
from competitive suppliers. 

(e) Information an applicant must 
submit. 

(1) Any applicant for Federal finan-
cial assistance under a covered pro-
gram shall submit with the application 
for Federal financial assistance, or at 
such later time as may be specified by 
DOE, evidence for DOE to consider in 
making findings required under § 910.124 
(c)(1) and findings concerning owner-
ship status under § 910.124(c)(2). 

(2) If an applicant for Federal finan-
cial assistance is submitting evidence 
relating to future undertakings, such 
as an agreement under § 910.124(d)(3) to 
promote manufacture in the United 
States of products resulting from a 
technology developed with financial as-
sistance or to procure parts and mate-
rials from competitive suppliers, the 
applicant shall submit a representation 
affirming acceptance of these under-
takings. The applicant should also 

briefly describe its plans, if any, for 
any manufacturing of products arising 
from the program-supported research 
and development, including the loca-
tion where such manufacturing is ex-
pected to occur. 

(3) If an applicant for Federal finan-
cial assistance is claiming to be a 
United States-owned company, the ap-
plicant must submit a representation 
affirming that it falls within the defi-
nition of that term provided in 
§ 910.124(b). 

(4) DOE may require submission of 
additional information deemed nec-
essary to make any portion of the de-
termination required by § 910.124(b) 2. 

(f) Other information DOE may con-
sider. 

In making the determination under 
§ 910.124(c)(2)(ii), DOE may— 

(1) Consider information on the rel-
evant international and domestic law 
obligations of the country of incorpora-
tion of the parent company of an appli-
cant; 

(2) Consider information relating to 
the policies and practices of the coun-
try of incorporation of the parent com-
pany of an applicant with respect to: 

(i) The eligibility criteria for, and 
the experience of United States-owned 
company participation in, energy-re-
lated research and development pro-
grams; 

(ii) Local investment opportunities 
afforded to United States-owned com-
panies; and 

(iii) Protection of intellectual prop-
erty rights of United States-owned 
companies; 

(3) Seek and consider advice from 
other federal agencies, as appropriate; 
and 

(4) Consider any publicly available 
information in addition to the informa-
tion provided by the applicant. 

§ 910.126 Competition. 
(a) General. DOE shall solicit applica-

tions for Federal financial assistance 
in a manner which provides for the 
maximum amount of competition fea-
sible. 

(b) Restricted eligibility. If DOE re-
stricts eligibility, an explanation of 
why the restriction of eligibility is 
considered necessary shall be included 
in the notice of funding opportunity or, 
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program rule. Such restriction of eligi-
bility shall be: 

(1) Supported by a written deter-
mination initiated by the program of-
fice; 

(2) Concurred in by legal counsel and 
the Contracting Officer; and 

(3) Approved, prior to award, by an 
approver at least one level above the 
Contracting Officer. 

(c) Noncompetitive Federal financial as-
sistance. DOE may award a grant or co-
operative agreement on a noncompeti-
tive basis only if the application satis-
fies one or more of the follow selection 
criteria: 

(1) The activity to be funded is nec-
essary to the satisfactory completion 
of, or is a continuation or renewal of, 
an activity presently being funded by 
DOE or another Federal agency, and 
for which competition for support 
would have a significant adverse effect 
on continuity or completion of the ac-
tivity. 

(2) The activity is being or would be 
conducted by the applicant using its 
own resources or those donated or pro-
vided by third parties; however, DOE 
support of that activity would enhance 
the public benefits to be derived and 
DOE knows of no other entity which is 
conducting or is planning to conduct 
such an activity. 

(3) The applicant is a unit of govern-
ment and the activity to be supported 
is related to performance of a govern-
mental function within the subject ju-
risdiction, thereby precluding DOE pro-
vision of support to another entity. 

(4) The applicant has exclusive do-
mestic capability to perform the activ-
ity successfully, based upon unique 
equipment, proprietary data, technical 
expertise, or other such unique quali-
fications. 

(5) The award implements an agree-
ment between the United States Gov-
ernment and a foreign government to 
fund a foreign applicant. 

(6) Time constraints associated with 
a public health, safety, welfare or na-
tional security requirement preclude 
competition. 

(7) The proposed project was sub-
mitted as an unsolicited proposal and 
represents a unique or innovative idea, 
method, or approach that would not be 
eligible for financial assistance under a 

recent, current, or planned notice of 
funding opportunity, and if, as deter-
mined by DOE, a competitive notice of 
funding opportunity would not be ap-
propriate. 

(8) The responsible program Assist-
ant Secretary, Deputy Administrator, 
or other official of equivalent author-
ity has determined that making the 
award non-competitively is in the pub-
lic interest. This authority cannot not 
be delegated. 

(d) Approval requirements. Determina-
tions of noncompetitive awards shall 
be: 

(1) Documented in writing; 
(2) Concurred in by the responsible 

program technical official and local 
legal counsel; and 

(3) Approved, prior to award, by the 
Contracting Officer and an approver at 
least one level above the CO. 

(e) Definitions. For purposes of this 
section, the following definitions are 
applicable: 

Continuation Award—A financial as-
sistance award authorizing a second or 
subsequent budget period within an ex-
isting project period. 

Renewal Award—A financial assist-
ance award authorizing the first budget 
period of an extended project period. 

[79 FR 76024, Dec. 19, 2014, as amended at 80 
FR 57511, Sept. 24, 2015] 

§ 910.127 Legal authority and effect. 

(a) A DOE financial assistance award 
is valid only if it is in writing and is 
signed, either in writing or electroni-
cally, by a DOE Contracting Officer. 

(b) Recipients are free to accept or 
reject the award. A request to draw 
down DOE funds constitutes the Re-
cipient’s acceptance of the terms and 
conditions of this Award. 

[80 FR 57511, Sept. 24, 2015] 

§ 910.128 Disputes and appeals. 

(a) Informal dispute resolution. When-
ever practicable, DOE shall attempt to 
resolve informally any dispute over the 
award or administration of Federal fi-
nancial assistance. Informal resolu-
tion, including resolution through an 
alternative dispute resolution mecha-
nism, shall be preferred over formal 
procedures, to the extent practicable. 

VerDate Sep<11>2014 09:41 Mar 05, 2018 Jkt 244005 PO 00000 Frm 00330 Fmt 8010 Sfmt 8010 Y:\SGML\244005.XXX 244005rm
aj

et
te

 o
n 

D
S

K
B

C
K

N
H

B
2P

R
O

D
 w

ith
 C

F
R



319 

Department of Energy § 910.130 

(b) Alternative dispute resolution 
(ADR). Before issuing a final deter-
mination in any dispute in which infor-
mal resolution has not been achieved, 
the Contracting Officer shall suggest 
that the other party consider the use of 
voluntary consensual methods of dis-
pute resolution, such as mediation. The 
DOE dispute resolution specialist is 
available to provide assistance for such 
disputes, as are trained mediators of 
other federal agencies. ADR may be 
used at any stage of a dispute. 

(c) Final determination. Whenever a 
dispute is not resolved informally or 
through an alternative dispute resolu-
tion process, DOE shall mail (by cer-
tified mail) a brief written determina-
tion signed by a Contracting Officer, 
setting forth DOE’s final disposition of 
such dispute. Such determination shall 
contain the following information: 

(1) A summary of the dispute, includ-
ing a statement of the issues and of the 
positions taken by DOE and the party 
or parties to the dispute; and 

(2) The factual, legal and, if appro-
priate, policy reasons for DOE’s dis-
position of the dispute. 

(d) Right of appeal. Except as provided 
in paragraph (f)(1) of this section, the 
final determination under paragraph 
(c) of this section may be appealed to 
the cognizant Senior Procurement Ex-
ecutive (SPE) for either DOE or the 
National Nuclear Security Administra-
tion (NNSA). The appeal must be re-
ceived by DOE within 90 days of the re-
ceipt of the final determination. The 
mailing address for the DOE SPE is Of-
fice of Acquisition and Project Man-
agement, 1000 Independence Ave., SW., 
Washington, DC 20585. The mailing ad-
dress for the NNSA SPE is Office of Ac-
quisition Management, National Nu-
clear Security Administration (NNSA), 
1000 Independence Ave. SW., Wash-
ington, DC 20585. 

(e) Effect of appeal. The filing of an 
appeal with the SPE shall not stay any 
determination or action taken by DOE 
which is the subject of the appeal. Con-
sistent with its obligation to protect 
the interests of the Federal Govern-
ment, DOE may take such authorized 
actions as may be necessary to pre-
serve the status quo pending decision 
by the SPE, or to preserve its ability 

to provide relief in the event the SPE 
decides in favor of the appellant. 

(f) Review on appeal. (1) The SPE 
shall have no jurisdiction to review: 

(i) Any preaward dispute (except as 
provided in paragraph (f)(2)(ii) of this 
section), including use of any special 
restrictive condition pursuant to 2 CFR 
200.207 Specific Conditions ; 

(ii) DOE denial of a request for an Ex-
ception under 2 CFR 200.102; 

(iii) DOE denial of a request for a 
budget revision or other change in the 
approved project under 2 CFR 200.308 or 
200.403 or under another term or condi-
tion of the award; 

(iv) Any DOE action authorized 
under 2 CFR 200.338, Remedies for Non-
compliance, or such actions authorized 
by program rule; 

(v) Any DOE decision about an action 
requiring prior DOE approval under 2 
CFR 200.324 or under another term or 
condition of the award; 

(2) In addition to any right of appeal 
established by program rule, or by the 
terms and conditions (not inconsistent 
with paragraph (f)(1) of this section) of 
an award, the SPE shall have jurisdic-
tion to review: 

(i) A DOE determination that the re-
cipient has failed to comply with the 
applicable requirements of this part, 
the program statute or rules, or other 
terms and conditions of the award; 

(ii) A DOE decision not to make a 
continuation award based on any of the 
determinations described in paragraph 
(f)(2)(i) of this section; 

(iii) Termination of an award, in 
whole or in part, by DOE under 2 CFR 
200.339 (a)(1)–(2); 

(iv) A DOE determination that an 
award is void or invalid; 

(v) The application by DOE of an in-
direct cost rate; and 

(vi) DOE disallowance of costs. 
(3) In reviewing disputes authorized 

under paragraph (f)(2) of this section, 
the SPE shall be bound by the applica-
ble law, statutes, and rules, including 
the requirements of this part, and by 
the terms and conditions of the award. 

(4) The decision of the SPE shall be 
the final decision of DOE. 

§ 910.130 Cost sharing (EPACT). 
In addition to the requirements of 2 

CFR 200.306 the following requirements 
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apply to research, development, dem-
onstration and commercial application 
activities: 

(a) Cost sharing is required for most 
financial assistance awards for re-
search, development, demonstration 
and commercial applications activities 
initiated after the enactment of the 
Energy Policy Act of 2005 on August 8, 
2005. This requirement does not apply 
to: 

(1) An award under the small busi-
ness innovation research program 
(SBIR) or the small business tech-
nology transfer program (STTR); or 

(2) A program with cost sharing re-
quirements defined by other than Sec-
tion 988 of the Energy Policy Act of 
2005 including other sections of the 2005 
Act and the Energy Policy Act of 1992. 

(b) A cost share of at least 20 percent 
of the cost of the activity is required 
for research and development except 
where: 

(1) A research or development activ-
ity of a basic or fundamental nature 
has been excluded by an appropriate of-
ficer of DOE, generally an Under Sec-
retary; or 

(2) The Secretary has determined it 
is necessary and appropriate to reduce 
or eliminate the cost sharing require-
ment for a research and development 
activity of an applied nature. 

(c) A cost share of at least 50 percent 
of the cost of a demonstration or com-
mercial application activity is required 
unless the Secretary has determined it 
is necessary and appropriate to reduce 
the cost sharing requirements, taking 
into consideration any technological 
risk relating to the activity. 

(d) Cost share shall be provided by 
non-Federal funds unless otherwise au-
thorized by statute. In calculating the 
amount of the non-Federal contribu-
tion: 

(1) Base the non-Federal contribution 
on total project costs, including the 
cost of work where funds are provided 
directly to a partner, consortium mem-
ber or subrecipient, such as a Federally 
Funded Research and Development 
Center; 

(2) Include the following costs as al-
lowable in accordance with the applica-
ble cost principles: 

(i) Cash; 
(ii) Personnel costs; 

(iii) The value of a service, other re-
source, or third party in-kind contribu-
tion determined in accordance with 
Subpart E—Cost Principles—of 2 CFR 
part 200. For recipients that are for- 
profit organizations as defined by 2 
CFR 910.122, the Cost Principles which 
apply are contained in 48 CFR 31.2. See 
§ 910.352 for further information; 

(iv) Indirect costs or facilities and 
administrative costs; and/or 

(v) Any funds received under the 
power program of the Tennessee Valley 
Authority (except to the extent that 
such funds are made available under an 
annual appropriation Act); 

(3) Exclude the following costs: 
(i) Revenues or royalties from the 

prospective operation of an activity be-
yond the time considered in the award; 

(ii) Proceeds from the prospective 
sale of an asset of an activity; or 

(iii) Other appropriated Federal 
funds. 

(iv) Repayment of the Federal share 
of a cost-shared activity under Section 
988 of the Energy Policy Act of 2005 
shall not be a condition of the award. 

(e) For purposes of this section, the 
following definitions are applicable: 

Demonstration means a project de-
signed to determine the technical fea-
sibility and economic potential of a 
technology on either a pilot or proto-
type scale. 

Development is defined in 2 CFR 
200.87. 

Research is also defined in 2 CFR 
200.87. 

§ 910.132 Research misconduct. 

(a) A recipient is responsible for 
maintaining the integrity of research 
of any kind under an award from DOE 
including the prevention, detection, 
and remediation of research mis-
conduct, and the conduct of inquiries, 
investigations, and adjudication of al-
legations of research misconduct in ac-
cordance with the requirements of this 
section. 

(b) For purposes of this section, the 
following definitions are applicable: 

Adjudication means a formal review 
of a record of investigation of alleged 
research misconduct to determine 
whether and what corrective actions 
and sanctions should be taken. 
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Fabrication means making up data or 
results and recording or reporting 
them. 

Falsification means manipulating re-
search materials, equipment, or proc-
esses, or changing or omitting data or 
results such that the research is not 
accurately represented in the research 
record. 

Finding of Research Misconduct means 
a determination, based on a preponder-
ance of the evidence, that research 
misconduct has occurred. Such a find-
ing requires a conclusion that there 
has been a significant departure from 
accepted practices of the relevant re-
search community and that it be know-
ingly, intentionally, or recklessly com-
mitted. 

Inquiry means information gathering 
and initial fact-finding to determine 
whether an allegation or apparent in-
stance of misconduct warrants an in-
vestigation. 

Investigation means the formal exam-
ination and evaluation of the relevant 
facts. 

Plagiarism means the appropriation of 
another person’s ideas, processes, re-
sults, or words without giving appro-
priate credit. 

Research misconduct means fabrica-
tion, falsification, or plagiarism in pro-
posing, performing, or reviewing re-
search, or in reporting research results, 
but does not include honest error or 
differences of opinion. 

Research record means the record of 
all data or results that embody the 
facts resulting from scientists’ inquir-
ies, including, but not limited to, re-
search proposals, laboratory records, 
both physical and electronic, progress 
reports, abstracts, theses, oral presen-
tations, internal reports, and journal 
articles. 

(c) Unless otherwise instructed by 
the Contracting Officer, the recipient 
must conduct an initial inquiry into 
any allegation of research misconduct. 
If the recipient determines that there 
is sufficient evidence to proceed to an 
investigation, it must notify the Con-
tracting Officer and, unless otherwise 
instructed, the recipient must: 

(1) Conduct an investigation to de-
velop a complete factual record and an 
examination of such record leading to 
either a finding of research misconduct 

and an identification of appropriate 
remedies or a determination that no 
further action is warranted; 

(2) Inform the Contracting Officer if 
an initial inquiry supports an inves-
tigation and, if requested by the Con-
tracting Officer thereafter, keep the 
Contracting Officer informed of the re-
sults of the investigation and any sub-
sequent adjudication. When an inves-
tigation is complete, the recipient will 
forward to the Contracting Officer a 
copy of the evidentiary record, the in-
vestigative report, any recommenda-
tions made to the recipient’s adjudi-
cating official, and the adjudicating of-
ficial’s decision and notification of any 
corrective action taken or planned, and 
the subject’s written response to the 
recommendations (if any). 

(3) If the investigation leads to a 
finding of research misconduct, con-
duct an adjudication by a responsible 
official who was not involved in the in-
quiry or investigation and is separated 
organizationally from the element 
which conducted the investigation. The 
adjudication must include a review of 
the investigative record and, as war-
ranted, a determination of appropriate 
corrective actions and sanctions. 

(d) DOE may elect to act in lieu of 
the recipient in conducting an inquiry 
or investigation into an allegation of 
research misconduct if the Contracting 
Officer finds that: 

(1) The research organization is not 
prepared to handle the allegation in a 
manner consistent with this section; 

(2) The allegation involves an entity 
of sufficiently small size that it cannot 
reasonably conduct the inquiry; 

(3) DOE involvement is necessary to 
ensure the public health, safety, and 
security, or to prevent harm to the 
public interest; or, 

(4) The allegation involves possible 
criminal misconduct. 

(e) DOE reserves the right to pursue 
such remedies and other actions as it 
deems appropriate, consistent with the 
terms and conditions of the award in-
strument and applicable laws and regu-
lations. However, the recipient’s good 
faith administration of this section and 
the effectiveness of its remedial ac-
tions and sanctions shall be positive 
considerations and shall be taken into 
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account as mitigating factors in assess-
ing the need for such actions. If DOE 
pursues any such action, it will inform 
the subject of the action of the out-
come and any applicable appeal proce-
dures. 

(f) In conducting the activities in 
paragraph (c) of this section, the re-
cipient and DOE, if it elects to conduct 
the inquiry or investigation, shall ad-
here to the following guidelines: 

(1) Safeguards for information and sub-
jects of allegations. The recipient shall 
provide safeguards to ensure that indi-
viduals may bring allegations of re-
search misconduct made in good faith 
to the attention of the recipient with-
out suffering retribution. Safeguards 
include: Protection against retaliation; 
fair and objective procedures for exam-
ining and resolving allegations; and 
diligence in protecting positions and 
reputations. The recipient shall also 
provide the subjects of allegations con-
fidence that their rights are protected 
and that the mere filing of an allega-
tion of research misconduct will not re-
sult in an adverse action. Safeguards 
include timely written notice regard-
ing substantive allegations against 
them, a description of the allegation 
and reasonable access to any evidence 
submitted to support the allegation or 
developed in response to an allegation 
and notice of any findings of research 
misconduct. 

(2) Objectivity and expertise. The re-
cipient shall select individual(s) to in-
quire, investigate, and adjudicate alle-
gations of research misconduct who 
have appropriate expertise and have no 
unresolved conflict of interest. The in-
dividual(s) who conducts an adjudica-
tion must not be the same individual(s) 
who conducted the inquiry or inves-
tigation, and must be separate organi-
zationally from the element that con-
ducted the inquiry or investigation. 

(3) Timeliness. The recipient shall co-
ordinate, inquire, investigate and adju-
dicate allegations of research mis-
conduct promptly, but thoroughly. 
Generally, an investigation should be 
completed within 120 days of initiation, 
and adjudication should be complete 
within 60 days of receipt of the record 
of investigation. 

(4) Confidentiality. To the extent pos-
sible, consistent with fair and thorough 

processing of allegations of research 
misconduct and applicable law and reg-
ulation, knowledge about the identity 
of the subjects of allegations and in-
formants should be limited to those 
with a need to know. 

(5) Remediation and sanction. If the re-
cipient finds that research misconduct 
has occurred, it shall assess the seri-
ousness of the misconduct and its im-
pact on the research completed or in 
process. The recipient must take all 
necessary corrective actions. Such ac-
tion may include but are not limited 
to, correcting the research record and 
as appropriate imposing restrictions, 
controls, or other parameters on re-
search in process or to be conducted in 
the future. The recipient must coordi-
nate remedial actions with the Con-
tracting Officer. The recipient must 
also consider whether personnel sanc-
tions are appropriate. Any such sanc-
tion must be consistent with any appli-
cable personnel laws, policies, and pro-
cedures, and must take into account 
the seriousness of the misconduct and 
its impact, whether it was done know-
ingly or intentionally, and whether it 
was an isolated event or pattern of con-
duct. 

(g) By executing this agreement, the 
recipient provides its assurance that it 
has established an administrative proc-
ess for performing an inquiry, medi-
ating if possible, investigating, and re-
porting allegations of research mis-
conduct; and that it will comply with 
its own administrative process and the 
requirements and definitions of 10 CFR 
part 733 for performing an inquiry, pos-
sible mediation, investigation and re-
porting of allegations of research mis-
conduct. 

(h) The recipient must insert or have 
inserted the substance of this section, 
including paragraph (g), in subawards 
at all tiers that involve research. 

Subpart C [Reserved] 

Subpart D—Post Award Federal 
Requirements for For-Profit Entities 

§ 910.350 Applicability of 2 CFR part 
200. 

(a) As stated in 2 CFR 910.122, unless 
otherwise noted in part 910, the defini-
tion of Non-Federal entity found in 2 
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CFR 200.69 is expanded for DOE to in-
clude for-profit organizations in addi-
tion to states, local governments, In-
dian tribes, institutions of higher edu-
cation (IHE), and nonprofit organiza-
tions. 

(b) A for-profit organization is de-
fined as one that distributes any profit 
not reinvested into the business as 
profit or dividends to its employees or 
shareholders. 

(c) Subpart D of 2 CFR part 910 con-
tains specific changes to 2 CFR part 200 
that apply only to For-Profit Recipi-
ents and, unless otherwise specified, 
subrecipients. In some cases, the cov-
erage in Subpart D will replace the lan-
guage in a specific section of 2 CFR 
part 200. 

§ 910.352 Cost Principles. 
For For-Profit Entities, the Cost 

Principles contained in 48 CFR 31.2 
(Contracts with Commercial Organiza-
tions) must be followed in lieu of the 
Cost principles contained in 2 CFR 
200.400 through 200.475, except that pat-
ent prosecution costs are not allowable 
unless specifically authorized in the 
award document. This applies to For- 
Profit entities whether they are recipi-
ents or subrecipients. 

§ 910.354 Payment. 
(a) For-Profit Recipients are an ex-

ception to 2 CFR 200.305(b)(1) which re-
quires that non-Federal entities be 
paid in advance as long as certain con-
ditions are met. 

(b) For For-Profit Recipients who are 
paid directly by DOE, reimbursement 
is the preferred method of payment. 
Under the reimbursement method of 
payment, the Federal awarding agency 
must reimburse the non-Federal entity 
for its actual cash disbursements. 
When the reimbursement method is 
used, the Federal awarding agency 
must make payment within 30 calendar 
days after receipt of the billing, unless 
the Federal awarding agency reason-
ably believes the request to be im-
proper. 

§ 910.356 Audits. 
See Subpart F of this part (Sections 

910.500 through 910.521) for specific DOE 
regulations which apply to audits of 
DOE’s For-Profit Recipients. For-Prof-

it entities are an exception to the Sin-
gle Audit requirements contained in 
Subpart F of 2 CFR 200 and therefore 
the regulations contained in 2 CFR 910 
Subpart F apply instead. 

§ 910.358 Profit or fee for SBIR/STTR. 
(a) As authorized by 2 CFR 200.400 (g), 

DOE may expressly allow non-federal 
entities to earn a profit or fee resulting 
from Federal financial assistance. 

(b) DOE allows a profit or fee to be 
paid under two of its financial assist-
ance programs only: Small Business In-
novation Research (SBIR) and Small 
Business Technology Transfer Re-
search (STTR). 

(c) Awards under these programs will 
contain a specific provision which al-
lows a profit or fee to be paid. 

(d) Profit or Fee is unallowable for 
all other DOE programs which award 
grants and cooperative agreements. 

§ 910.360 Real property and equip-
ment. 

(a) Prior approvals for acquisition with 
Federal funds. Recipients may purchase 
real property or equipment with an ac-
quisition cost per unit of $5,000 or more 
in whole or in part with Federal funds 
only with the prior written approval of 
the contracting officer or in accord-
ance with express award terms. 

(b) Title. Unless a statute specifically 
authorizes and the award specifies that 
title to property vests unconditionally 
in the recipient, title to real property 
or equipment vests in the recipient, 
subject to all terms and conditions of 
the award and that the recipient shall: 

(1) Use the real property or equip-
ment for the authorized purposes of the 
project until funding for the project 
ceases, or until the real property or 
equipment is no longer needed for the 
purposes of the project, as may be de-
termined by the contracting officer; 

(2) Not encumber or permit any en-
cumbrance on the real property or 
equipment without the prior written 
approval of the contracting officer; 

(3) Use and dispose of the real prop-
erty or equipment in accordance with 
paragraphs (e), (f), and (g) of this sec-
tion; and 

(4) Properly record, and consent to 
the Department’s ability to properly 
record if the recipient fails to do so, 
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UCC financing statement(s) for all 
equipment purchased with Federal 
funds (Financial assistance awards 
made under the Small Business Innova-
tion Research/Small Business Tech-
nology Transfer (SBIR/STTR) program 
are exempt from this requirement un-
less otherwise specified within the 
grant agreement); such a filing is re-
quired when the Federal share of the fi-
nancial assistance agreement is more 
than $1,000,000, and the Contracting Of-
ficer may require it in his or her dis-
cretion when the Federal share is less 
than $1,000,000. These financing state-
ment(s) must be approved in writing by 
the contracting officer prior to the re-
cording, and they shall provide notice 
that the recipient’s title to all equip-
ment (not real property) purchased 
with Federal funds under the financial 
assistance agreement is conditional 
pursuant to the terms of this section, 
and that the Government retains an 
undivided reversionary interest in the 
equipment. The UCC financing state-
ment(s) must be filed before the con-
tracting officer may reimburse the re-
cipient for the Federal share of the 
equipment unless otherwise provided 
for in the relevant financial assistance 
agreement. The recipient shall further 
make any amendments to the financ-
ing statements or additional record-
ings, including appropriate continu-
ation statements, as necessary or as 
the contracting officer may direct. 

(c) Remedies. If the recipient fails at 
any time to comply with any of the 
conditions or requirements of para-
graph (b) of this section, then the con-
tracting officer may: 

(1) Notify the recipient of noncompli-
ance in accordance with 2 CFR 200.338, 
which may lead to suspension or termi-
nation of the award; 

(2) Impose special award conditions 
pursuant to 2 CFR 200.205 and 200.207 as 
amended by 2 CFR 910.372; 

(3) Issue instructions to the recipient 
for disposition of the property in ac-
cordance with paragraph (g) of this sec-
tion; 

(4) In the case of a failure to properly 
record UCC financing statement(s) in 
accordance with paragraph (b)(4) of 
this section, effect such a recording; 
and 

(5) Apply other remedies that may be 
legally available. 

(d) Title to and Federal interest in real 
property or equipment offered as cost- 
share. As provided in 2 CFR 200.306(h), 
depending upon the purpose of the Fed-
eral award, a recipient may offer the 
fair market value of real property or 
equipment that is purchased with re-
cipient’s funds or that is donated by a 
third party to meet a portion of any re-
quired cost sharing or matching. If a 
resulting award includes such property 
as a portion of the recipient’s cost 
share, the recipient holds conditional 
title to the property and the Govern-
ment has an undivided reversionary in-
terest in the share of the property 
value equal to the Federal participa-
tion in the project. The property is 
treated as if it had been acquired in 
part with Federal funds, and is subject 
to the provisions of paragraph (b) of 
this section and to the provisions of 2 
CFR 200.311 and 200.313. 

(e) Insurance. Recipients must, at a 
minimum, provide the equivalent in-
surance coverage for real property and 
equipment acquired with Federal funds 
as provided to property owned by the 
recipient. 

(f) Additional uses during and after the 
project period. Unless a statute and the 
award terms expressly provide for the 
vesting of unconditional title to real 
property or equipment with the recipi-
ent, the real property or equipment ac-
quired wholly or in part with Federal 
funds is subject to the following: 

(1) During the Project Period, the re-
cipient must make real property and 
equipment available for use on other 
projects or programs, if such other use 
does not interfere with the work on the 
project or program for which the real 
property or equipment was originally 
acquired. Use of the real property or 
equipment on other projects is subject 
to the following order of priority: 

(i) Activities sponsored by DOE 
grants, cooperative agreements, or 
other assistance awards; 

(ii) Activities sponsored by other 
Federal agencies’ grants, cooperative 
agreements, or other assistance 
awards; 

(iii) Activities under Federal pro-
curement contracts or activities not 
sponsored by any Federal agency. If so 
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used, use charges must be assessed to 
those activities. For real property or 
equipment, the use charges must be at 
rates equivalent to those for which 
comparable real property or equipment 
may be leased. 

(2) After Federal funding for the 
project ceases, or if, as may be deter-
mined by the contracting officer, the 
real property or equipment is no longer 
needed for the purposes of the project, 
or if the recipient suspends work on 
the project, the recipient may use the 
real property or equipment for other 
projects, if: 

(i) There are Federally sponsored 
projects for which the real property or 
equipment may be used; 

(ii) The recipient obtains written ap-
proval from the contracting officer to 
do so. The contracting officer must en-
sure that there is a formal change of 
accountability for the real property or 
equipment to a currently funded Fed-
eral award; and 

(iii) The recipient’s use of the real 
property or equipment for other 
projects is in the same order of priority 
as described in paragraph (e)(1) of this 
section. 

(iv) If the only use for the real prop-
erty or equipment is for projects that 
have no Federal sponsorship, the re-
cipient must proceed with disposition 
of the real property or equipment in 
accordance with paragraph (g) of this 
section. 

(g) Disposition. (1) If, as determined 
by the contracting officer, an item of 
real property or equipment is no longer 
needed for Federally sponsored 
projects, or if the recipient has sus-
pended work on the project, the recipi-
ent has the following options: 

(i) If the property is equipment with 
a current per unit fair market value of 
less than $5,000, it may be retained, 
sold, or otherwise disposed of with no 
further obligation to DOE. 

(ii) If the property is equipment 
(rather than real property) and with 
the written approval of the contracting 
officer, the recipient may replace it 
with an item that is needed currently 
for the project by trading in or selling 
to offset the costs of the replacement 
equipment. 

(iii) The recipient may elect to retain 
title, without further obligation to the 

Federal Government, by compensating 
the Federal Government for that per-
centage of the current fair market 
value of the real property or equipment 
that is attributable to the Federal par-
ticipation in the project. 

(iv) If the recipient does not elect to 
retain title to real property or equip-
ment or does not request approval to 
use equipment as trade-in or offset for 
replacement equipment, the recipient 
must request disposition instructions 
from the responsible agency. 

(2) If a recipient requests disposition 
instructions, the contracting officer 
must: 

(i) For either real property or equip-
ment, issue instructions to the recipi-
ent for disposition of the property no 
later than 120 calendar days after the 
recipient’s request. The contracting of-
ficer’s options for disposition are to di-
rect the recipient to: 

(A) Transfer title to the real property 
or equipment to the Federal Govern-
ment or to a third party designated by 
the contracting officer provided that, 
in such cases, the recipient is entitled 
to compensation for its attributable 
percentage of the current fair market 
value of the real property or equip-
ment, plus any reasonable shipping or 
interim storage costs incurred; or 

(B) Sell the real property or equip-
ment and pay the Federal Government 
for that percentage of the current fair 
market value of the property that is 
attributable to the Federal participa-
tion in the project (after deducting ac-
tual and reasonable selling and fix-up 
expenses, if any, from the sale pro-
ceeds). If the recipient is authorized or 
required to sell the real property or 
equipment, the recipient must use 
competitive procedures that result in 
the highest practicable return. 

(3) If the contracting officer fails to 
issue disposition instructions within 
120 calendar days of the recipient’s re-
quest, the recipient must dispose of the 
real property or equipment through the 
option described in paragraph 
(g)(2)(i)(B) of this section. 

[80 FR 53237, Sept. 3, 2015] 

§ 910.362 Intellectual property. 

(a) Scope. This section sets forth the 
policies with regard to disposition of 
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rights to data and to inventions con-
ceived or first actually reduced to 
practice in the course of, or under, a 
grant or cooperative agreement made 
to a For-Profit entity by DOE. 

(b) Patents right—small business con-
cerns. In accordance with 35 U.S.C. 202, 
if the recipient is a small business con-
cern and receives a grant, cooperative 
agreement, subaward, or contract for 
research, developmental, or demonstra-
tion activities, then, unless there are 
‘‘exceptional circumstances’’ as de-
scribed in 35 U.S.C. 202(e), the award 
must contain the standard clause in 
appendix A to this subpart, entitled 
‘‘Patents Rights (Small Business Firms 
and Nonprofit Organizations’’ which 
provides to the recipient the right to 
elect ownership of inventions made 
under the award. 

(c) Patent rights—other than small 
business concerns, e.g., large businesses— 

(1) No Patent Waiver. Except as pro-
vided by paragraph (c)(2) of this sec-
tion, if the recipient is a for-profit or-
ganization other than a small business 
concern, as defined in 35 U.S.C. 201(h) 
and receives an award or a subaward 
for research, development, and dem-
onstration activities, then, pursuant to 
statute, the award must contain the 
standard clause in appendix A to this 
subpart, entitled ‘‘Patent Rights 
(Large Business Firms)—No Waiver’’ 
which provides that DOE owns the pat-
ent rights to inventions made under 
the award. 

(2) Patent Waiver Granted. Paragraph 
(c)(1) of this section does not apply if: 

(i) DOE grants a class waiver for a 
particular program under 10 CFR part 
784; 

(ii) The applicant requests and re-
ceives an advance patent waiver under 
10 CFR part 784; or 

(iii) A subaward is covered by a waiv-
er granted under the prime award. 

(3) Special Provision. Normally, an 
award will not include a background 
patent and data provision. However, 
under special circumstances, in order 
to provide heightened assurance of 
commercialization, a provision pro-
viding for a right to require licensing 
of third parties to background inven-
tions, limited rights data and/or re-
stricted computer software, may be in-
cluded. Inclusion of a background pat-

ent and/or a data provision to assure 
commercialization will be done only 
with the written concurrence of the 
DOE program official setting forth the 
need for such assurance. An award may 
include the right to license the Govern-
ment and third party contractors for 
special Government purposes when fu-
ture availability of the technology 
would also benefit the government, 
e.g., clean-up of DOE facilities. The 
scope of any such background patent 
and/or data licensing provision is sub-
ject to negotiation. 

(d) Rights in data—general rule. (1) 
Subject to paragraphs (d)(2) and (3) of 
this section, and except as otherwise 
provided by paragraphs (e) and (f) of 
this section or other law, any award 
under this subpart must contain the 
standard clause in appendix A to this 
subpart, entitled ‘‘Rights in Data— 
General’’. 

(2) Normally, an award will not re-
quire the delivery of limited rights 
data or restricted computer software. 
However, if the contracting officer, in 
consultation with DOE patent counsel 
and the DOE program official, deter-
mines that delivery of limited rights 
data or restricted computer software is 
necessary, the contracting officer, 
after negotiation with the applicant, 
may insert in the award the standard 
clause as modified by Alternates I and/ 
or II set forth in appendix A to this 
subpart. 

(3) If software is specified for delivery 
to DOE, or if other special cir-
cumstances exist, e.g., DOE specifying 
‘‘open-source’’ treatment of software, 
then the contracting officer, after ne-
gotiation with the recipient, may in-
clude in the award special provisions 
requiring the recipient to obtain writ-
ten approval of the contracting officer 
prior to asserting copyright in the soft-
ware, modifying the retained Govern-
ment license, and/or otherwise altering 
the copyright provisions. 

(e) Rights in data—programs covered 
under special protected data statutes. (1) 
If a statute, other than those providing 
for the Small Business Innovation Re-
search (SBIR) and Small Business 
Technology Transfer Research (STTR) 
programs, provides for a period of time, 
typically up to five years, during which 
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data produced under an award for re-
search, development, and demonstra-
tion may be protected from public dis-
closure, then the contracting officer 
must insert in the award the standard 
clause in appendix A to this subpart 
entitled ‘‘Rights in Data—Programs 
Covered Under Special Protected Data 
Statutes’’ or, as determined in con-
sultation with DOE patent counsel and 
the DOE program official, a modified 
version of such clause which may iden-
tify data or categories of data that the 
recipient must make available to the 
public. 

(2) An award under paragraph (e)(1) of 
this section is subject to the provisions 
of paragraphs (d)(2) and (3) of this sec-
tion. 

(f) Rights in data—SBIR/STTR pro-
grams. If an applicant receives an 
award under the SBIR or STTR pro-
gram, then the contracting officer 
must insert in the award the standard 
data clause in the General Terms and 
Conditions for SBIR Grants, entitled 
‘‘Rights in Data—SBIR Program’’. 

(g) Authorization and consent. (1) 
Work performed by a recipient under a 
grant is not subject to authorization 
and consent to the use of a patented in-
vention, and the Government assumes 
no liability for patent infringement by 
the recipient under 28 U.S.C. 1498. 

(2) Work performed by a recipient 
under a cooperative agreement is sub-
ject to authorization and consent to 
the use of a patented invention con-
sistent with the principles set forth in 
48 CFR 27.201–1. 

(3) The contracting officer, in con-
sultation with patent counsel, may 
also include clauses in the cooperative 
agreement addressing other patent 
matters related to authorization and 
consent, such as patent indemnifica-
tion of the Government by recipient 
and notice and assistance regarding 
patent and copyright infringement. 
The policies and clauses for these other 
patent matters will be the same or con-
sistent with those in 48 CFR part 927. 

§ 910.364 Reporting on utilization of 
subject inventions. 

(a) Unless otherwise instructed, a re-
cipient that obtains title to an inven-
tion made under an award shall submit 
annual reports on the utilization or ef-

forts to obtain utilization of the inven-
tion for at least 10 years from the date 
the invention was first disclosed to 
DOE (Utilization Reports). Utilization 
Reports shall include at least the fol-
lowing information: 

(1) Status of development; 
(2) Date of first commercial sale or 

use; 
(3) Gross royalties received by the re-

cipient; 
(4) The location of any manufacture 

of products embodying the subject in-
vention; and 

(5) Any such other data and informa-
tion as DOE may reasonably specify. 

(b) To the extent data or information 
supplied in a Utilization Report is con-
sidered by the recipient to be privi-
leged and confidential and is so marked 
by the recipient, DOE agrees that, to 
the extent permitted by law, it shall 
not disclose such information to per-
sons outside the Government. 

[80 FR 53238, Sept. 3, 2015] 

§ 910.366 Export Control and U.S. Man-
ufacturing and Competitiveness. 

(a) Export Control. Any recipient of 
any award for research, development 
and/or demonstration must comply 
with all applicable U.S. laws regarding 
export control. 

(b) U.S. Manufacturing and Competi-
tiveness. It is the policy of DOE to en-
sure that DOE-funded research, devel-
opment, and/or demonstration projects 
foster domestic manufacturing. Fund-
ing opportunity announcements 
(FOAs), therefore, may require that ap-
plicants submit a ‘‘U.S. Manufacturing 
Plan’’ in their applications. Such FOAs 
may encourage U.S. Manufacturing 
Plans to include proposals by recipi-
ents and any sub-recipients to manu-
facture DOE-funded technologies in the 
United States; however, the FOAs will 
also state that these plans should not 
include requirements regarding the 
source of inputs used during the manu-
facturing process. Regardless of wheth-
er such plans will be part of the merit 
review criteria or a program policy fac-
tor, and to the extent legally permis-
sible, all awards subject to this sub-
part, including subawards, for research, 
development, and/or demonstration, 
must include a provision that provides 
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plans by the recipient and any sub-
recipients to support manufacturing in 
the United States of technology devel-
oped under the award. The recipient 
and any subrecipients must agree to 
make those plans binding on any as-
signee or licensee or any entity other-
wise acquiring rights to any subject in-
vention or developed technology cov-
ered under the award. A recipient, sub-
recipient, assignee, licensee, or any en-
tity otherwise acquiring the rights to 
any subject invention or developed 
technology may request a waiver or 
modification of U.S. manufacturing 
plans from DOE. DOE will determine 
whether to approve such a waiver in 
light of equitable considerations, in-
cluding, for example, whether the re-
quester satisfactorily shows that the 
planned support is not economically 
feasible and whether there is a satisfac-
tory alternative net benefit to the U.S. 
economy if the requested waiver or 
modification is approved. 

[80 FR 53239, Sept. 3, 2015] 

§ 910.368 Change of control. 
(a) Change of control is defined as 

any of the following: 
(1) Any event by which any indi-

vidual or entity other than the recipi-
ent becomes the beneficial owner of 
more than 50% of the total voting 
power of the voting stock of the recipi-
ent; 

(2) The recipient merges with or into 
any entity other than in a transaction 
in which the shares of the recipient’s 
voting stock are converted into a ma-
jority of the voting stock of the sur-
viving entity; 

(3) The sale, lease or transfer of all or 
substantially all of the assets of the re-
cipient to any individual or entity 
other than the recipient in one or a se-
ries of related transactions; 

(4) The adoption of a plan relating to 
the liquidation or dissolution of the re-
cipient; or 

(5) Where the recipient is a wholly- 
owned subsidiary at the time of award 
or novation, and the recipient’s parent 
entity undergoes a change of control as 
defined in this section. 

(b) When the Federal share of the fi-
nancial assistance agreement is more 
than $10,000,000 or DOE requests the in-
formation in writing, the recipient 

must provide the contracting officer 
with documentation identifying all 
parties who exercise control in the re-
cipient at the time of award. 

(c) When there is a change of control 
of a recipient, or the recipient has rea-
son to know a change of control is like-
ly, the recipient must notify the con-
tracting officer within 30 days of its 
knowledge of such change of control. 
Such notification must include, at a 
minimum, copies of documents nec-
essary to reflect the transaction that 
resulted or will result in the change of 
control, and identification of all enti-
ties, individuals or other parties to 
such transaction. Failure to notify the 
contracting officer of a change of con-
trol is grounds for suspension or termi-
nation of the award for failure to com-
ply with the terms and conditions of 
the award. 

(d) The contracting officer must au-
thorize a change of control for the pur-
poses of the award. Failure to receive 
the contracting officer’s authorization 
for a change of control may lead to a 
suspension of the award, termination 
for failure to comply with the terms 
and conditions of the award, or imposi-
tion of special award conditions pursu-
ant to 2 CFR 910.372. Special award 
conditions may include but are not 
limited to: 

(1) Additional reporting requirements 
related to the change of control; and 

(2) Suspension of payments due to 
the recipient. 

[80 FR 53239, Sept. 3, 2015] 

§ 910.370 Novation of financial assist-
ance agreements. 

(a) Financial assistance agreements 
are not assignable absent written con-
sent from the contracting officer. At 
his or her sole discretion, the con-
tracting officer may, through novation, 
recognize a third party as the successor 
in interest to a financial assistance 
agreement if such recognition is in the 
Government’s interest, conforms with 
all applicable laws and the third par-
ty’s interest in the agreement arises 
out of the transfer of: 

(1) All of the recipient’s assets; or 
(2) The entire portion of the assets 

necessary to perform the project de-
scribed in the agreement. 
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(b) When the contracting officer de-
termines that it is not in the Govern-
ment’s interest to consent to the nova-
tion of a financial assistance agree-
ment from the original recipient to a 
third party, the original recipient re-
mains subject to the terms of the fi-
nancial assistance agreement, and the 
Department may exercise all legally 
available remedies under 2 CFR 200.338 
through 200.342, or that may be other-
wise available, should the original re-
cipient not perform. 

(c) The contracting officer may re-
quire submission of any documentation 
in support of a request for novation, in-
cluding but not limited to documents 
identified in 48 CFR Subpart 42.12. The 
contracting officer may use the format 
in 48 CFR 42.1204 as guidance for nova-
tion agreements identified in para-
graph (a) of this section. 

[80 FR 53239, Sept. 3, 2015] 

§ 910.372 Special award conditions. 

(a) In addition to the requirements of 
2 CFR 200.205, the following actions 
may require the use of Specific Condi-
tions as identified in 2 CFR 200.207: 

(1) Has not conformed to the terms 
and conditions of a previous award; 

(2) Has a change of control as defined 
in § 910.368; 

(3) Fails to comply with real property 
and equipment requirements at 
§ 910.360; or 

(4) Is not otherwise responsible. 

[80 FR 53239, Sept. 3, 2015] 

APPENDIX A TO SUBPART D—PATENT 
AND DATA PROVISIONS 

1. Patent Rights (Small Business Firms and 
Nonprofit Organizations) 

2. Patent Rights (Large Business Firms)—No 
Waiver 

3. Rights in Data—General 
4. Rights in Data—Programs Covered Under 

Special Protected Data Statutes 

1. Patent Rights (Small Business Firms and 
Nonprofit Organizations) 

(a) Definitions 
Invention means any invention or discovery 

which is or may be patentable or otherwise 
protectable under title 35 of the United 
States Code, or any novel variety of plant 
which is or may be protected under the Plant 
Variety Protection Act (7 U.S.C. 2321 et seq.). 

Made when used in relation to any inven-
tion means the conception or first actual re-
duction to practice of such invention. 

Nonprofit organization is defined in 2 CFR 
200.70. 

Practical application means to manufacture 
in the case of a composition or product, to 
practice in the case of a process or method, 
or to operate in the case of a machine or sys-
tem; and, in each case, under such conditions 
as to establish that the invention is being 
utilized and that its benefits are to the ex-
tent permitted by law or Government regula-
tions available to the public on reasonable 
terms. 

Small business firm means a small business 
concern as defined at section 2 of Public Law 
85–536 (16 U.S.C. 632) and implementing regu-
lations of the Administrator of the Small 
Business Administration. For the purpose of 
this clause, the size standards for small busi-
ness concerns involved in Government pro-
curement and subcontracting at 13 CFR 121.3 
through 121.8 and 13 CFR 121.3 through 121.12, 
respectively, will be used. 

Subject invention means any invention of 
the Recipient conceived or first actually re-
duced to practice in the performance of work 
under this award, provided that in the case 
of a variety of plant, the date of determina-
tion (as defined in section 41(d) of the Plant 
Variety Protection Act, 7 U.S.C. 2401(d) must 
also occur during the period of award per-
formance. 

(b) Allocation of Principal Rights 
The Recipient may retain the entire right, 

title, and interest throughout the world to 
each subject invention subject to the provi-
sions of this Patent Rights clause and 35 
U.S.C. 203. With respect to any subject inven-
tion in which the Recipient retains title, the 
Federal Government shall have a non-exclu-
sive, nontransferable, irrevocable, paid-up li-
cense to practice or have practiced for or on 
behalf of the U.S. the subject invention 
throughout the world. 

(c) Invention Disclosure, Election of Title 
and Filing of Patent Applications by Recipi-
ent 

(1) The Recipient will disclose each subject 
invention to DOE within two months after 
the inventor discloses it in writing to Recipi-
ent personnel responsible for the administra-
tion of patent matters. The disclosure to 
DOE shall be in the form of a written report 
and shall identify the award under which the 
invention was made and the inventor(s). It 
shall be sufficiently complete in technical 
detail to convey a clear understanding to the 
extent known at the time of disclosure, of 
the nature, purpose, operation, and the phys-
ical, chemical, biological or electrical char-
acteristics of the invention. The disclosure 
shall also identify any publication, on sale or 
public use of the invention and whether a 
manuscript describing the invention has 
been submitted for publication and, if so, 
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whether it has been accepted for publication 
at the time of disclosure. In addition, after 
disclosure to DOE, the Recipient will 
promptly notify DOE of the acceptance of 
any manuscript describing the invention for 
publication or of any on sale or public use 
planned by the Recipient. 

(2) The Recipient will elect in writing 
whether or not to retain title to any such in-
vention by notifying DOE within two years 
of disclosure to DOE. However, in any case 
where publication, on sale, or public use has 
initiated the one-year statutory period 
wherein valid patent protection can still be 
obtained in the U.S., the period for election 
of title may be shortened by the agency to a 
date that is no more than 60 days prior to 
the end of the statutory period. 

(3) The Recipient will file its initial patent 
application on an invention to which it 
elects to retain title within one year after 
election of title or, if earlier, prior to the end 
of any statutory period wherein valid patent 
protection can be obtained in the U.S. after 
a publication, on sale, or public use. The Re-
cipient will file patent applications in addi-
tional countries or international patent of-
fices within either ten months of the cor-
responding initial patent application, or six 
months from the date when permission is 
granted by the Commissioner of Patents and 
Trademarks to file foreign patent applica-
tions when such filing has been prohibited by 
a Secrecy Order. 

(4) Requests for extension of the time for 
disclosure to DOE, election, and filing under 
subparagraphs (c)(1), (2), and (3) of this 
clause may, at the discretion of DOE, be 
granted. 

(d) Conditions When the Government May 
Obtain Title 

The Recipient will convey to DOE, upon 
written request, title to any subject inven-
tion: 

(1) If the Recipient fails to disclose or elect 
the subject invention within the times speci-
fied in paragraph (c) of this patent rights 
clause, or elects not to retain title; provided 
that DOE may only request title within 60 
days after learning of the failure of the Re-
cipient to disclose or elect within the speci-
fied times; 

(2) In those countries in which the Recipi-
ent fails to file patent applications within 
the times specified in paragraph (c) of this 
Patent Rights clause; provided, however, 
that if the Recipient has filed a patent appli-
cation in a country after the times specified 
in paragraph (c) of this Patent Rights clause, 
but prior to its receipt of the written request 
of DOE, the Recipient shall continue to re-
tain title in that country; or 

(3) In any country in which the Recipient 
decides not to continue the prosecution of 
any application for, to pay the maintenance 
fees on, or defend in a reexamination or op-

position proceeding on, a patent on a subject 
invention. 

(e) Minimum Rights to Recipient and Pro-
tection of the Recipient Right To File 

(1) The Recipient will retain a non-exclu-
sive royalty-free license throughout the 
world in each subject invention to which the 
Government obtains title, except if the Re-
cipient fails to disclose the subject invention 
within the times specified in paragraph (c) of 
this Patent Rights clause. The Recipient’s li-
cense extends to its domestic subsidiaries 
and affiliates, if any, within the corporate 
structure of which the Recipient is a party 
and includes the right to grant sublicenses of 
the same scope of the extent the Recipient 
was legally obligated to do so at the time the 
award was awarded. The license is transfer-
able only with the approval of DOE except 
when transferred to the successor of that 
part of the Recipient’s business to which the 
invention pertains. 

(2) The Recipient’s domestic license may 
be revoked or modified by DOE to the extent 
necessary to achieve expeditious practical 
application of the subject invention pursuant 
to an application for an exclusive license 
submitted in accordance with applicable pro-
visions at 37 CFR part 404 and the agency’s 
licensing regulation, if any. This license will 
not be revoked in that field of use or the geo-
graphical areas in which the Recipient has 
achieved practical application and continues 
to make the benefits of the invention reason-
ably accessible to the public. The license in 
any foreign country may be revoked or modi-
fied at discretion of the funding Federal 
agency to the extent the Recipient, its li-
censees, or its domestic subsidiaries or affili-
ates have failed to achieve practical applica-
tion in that foreign country. 

(3) Before revocation or modification of the 
license, the funding Federal agency will fur-
nish the Recipient a written notice of its in-
tention to revoke or modify the license, and 
the Recipient will be allowed thirty days (or 
such other time as may be authorized by 
DOE for good cause shown by the Recipient) 
after the notice to show cause why the li-
cense should not be revoked or modified. The 
Recipient has the right to appeal, in accord-
ance with applicable regulations in 37 CFR 
part 404 and the agency’s licensing regula-
tions, if any, concerning the licensing of 
Government-owned inventions, any decision 
concerning the revocation or modification of 
its license. 

(f) Recipient Action To Protect Govern-
ment’s Interest 

(1) The Recipient agrees to execute or to 
have executed and promptly deliver to DOE 
all instruments necessary to: 

(i) Establish or confirm the rights the Gov-
ernment has throughout the world in those 
subject inventions for which the Recipient 
retains title; and 
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(ii) Convey title to DOE when requested 
under paragraph (d) of this Patent Rights 
clause, and to enable the government to ob-
tain patent protection throughout the world 
in that subject invention. 

(2) The Recipient agrees to require, by 
written agreement, its employees, other 
than clerical and non-technical employees, 
to disclose promptly in writing to personnel 
identified as responsible for the administra-
tion of patent matters and in a format sug-
gested by the Recipient each subject inven-
tion made under this award in order that the 
Recipient can comply with the disclosure 
provisions of paragraph (c) of this Patent 
Rights clause, and to execute all papers nec-
essary to file patent applications on subject 
inventions and to establish the Govern-
ment’s rights in the subject inventions. The 
disclosure format should require, as a min-
imum, the information requested by para-
graph (c)(1) of this Patent Rights clause. The 
Recipient shall instruct such employees 
through the employee agreements or other 
suitable educational programs on the impor-
tance of reporting inventions in sufficient 
time to permit the filing of patent applica-
tions prior to U.S. or foreign statutory bars. 

(3) The Recipient will notify DOE of any 
decision not to continue prosecution of a 
patent application, pay maintenance fees, or 
defend in a reexamination or opposition pro-
ceeding on a patent, in any country, not less 
than 30 days before the expiration of the re-
sponse period required by the relevant pat-
ent office. 

(4) The Recipient agrees to include, within 
the specification of any U.S. patent applica-
tion and any patent issuing thereon covering 
a subject invention, the following statement: 
‘‘This invention was made with Government 
support under (identify the award) awarded 
by (identify DOE). The Government has cer-
tain rights in this invention.’’ 

(g) Subaward/Contract 
(1) The Recipient will include this Patent 

Rights clause, suitably modified to identify 
the parties, in all subawards/contracts, re-
gardless of tier, for experimental, develop-
mental or research work to be performed by 
a small business firm or nonprofit organiza-
tion. The subrecipient/contractor will retain 
all rights provided for the Recipient in this 
Patent Rights clause, and the Recipient will 
not, as part of the consideration for award-
ing the subcontract, obtain rights in the sub-
contractors’ subject inventions. 

(2) The Recipient will include in all other 
subawards/contracts, regardless of tier, for 
experimental, developmental or research 
work, the patent rights clause required by 2 
CFR 910.362(c). 

(3) In the case of subawards/contracts at 
any tier, DOE, the Recipient, and the sub-
recipient/contractor agree that the mutual 
obligations of the parties created by this 
clause constitute a contract between the 

subrecipient/contractor and DOE with re-
spect to those matters covered by the clause. 

(h) Reporting on Utilization of Subject In-
ventions 

The Recipient agrees to submit on request 
periodic reports no more frequently than an-
nually on the utilization of a subject inven-
tion or on efforts at obtaining such utiliza-
tion that are being made by the Recipient or 
its licensees or assignees. Such reports shall 
include information regarding the status of 
development, date of first commercial sale 
or use, gross royalties received by the Re-
cipient and such other data and information 
as DOE may reasonably specify. The Recipi-
ent also agrees to provide additional reports 
in connection with any march-in proceeding 
undertaken by DOE in accordance with para-
graph (j) of this Patent Rights clause. As re-
quired by 35 U.S.C. 202(c)(5), DOE agrees it 
will not disclose such information to persons 
outside the Government without the permis-
sion of the Recipient. 

(i) Preference for United States Industry. 
Notwithstanding any other provision of 

this Patent Rights clause, the Recipient 
agrees that neither it nor any assignee will 
grant to any person the exclusive right to 
use or sell any subject invention in the U.S. 
unless such person agrees that any products 
embodying the subject invention or produced 
through the use of the subject invention will 
be manufactured substantially in the U.S. 
However, in individual cases, the require-
ment for such an agreement may be waived 
by DOE upon a showing by the Recipient or 
its assignee that reasonable but unsuccessful 
efforts have been made to grant licenses on 
similar terms to potential licensees that 
would be likely to manufacture substantially 
in the U.S. or that under the circumstances 
domestic manufacture is not commercially 
feasible. 

(j) March-in-Rights 
The Recipient agrees that with respect to 

any subject invention in which it has ac-
quired title, DOE has the right in accordance 
with procedures at 37 CFR 401.6 and any sup-
plemental regulations of the Agency to re-
quire the Recipient, an assignee or exclusive 
licensee of a subject invention to grant a 
non-exclusive, partially exclusive, or exclu-
sive license in any field of use to a respon-
sible applicant or applicants, upon terms 
that are reasonable under the circumstances 
and if the Recipient, assignee, or exclusive 
licensee refuses such a request, DOE has the 
right to grant such a license itself if DOE de-
termines that: 

(1) Such action is necessary because the 
Recipient or assignee has not taken or is not 
expected to take within a reasonable time, 
effective steps to achieve practical applica-
tion of the subject invention in such field of 
use; 

VerDate Sep<11>2014 09:41 Mar 05, 2018 Jkt 244005 PO 00000 Frm 00343 Fmt 8010 Sfmt 8002 Y:\SGML\244005.XXX 244005rm
aj

et
te

 o
n 

D
S

K
B

C
K

N
H

B
2P

R
O

D
 w

ith
 C

F
R



332 

2 CFR Ch. IX (1–1–18 Edition) Pt. 910, Subpt. D, App. A 

(2) Such action is necessary to alleviate 
health or safety needs which are not reason-
ably satisfied by the Recipient, assignee, or 
their licensees; 

(3) Such action is necessary to meet re-
quirements for public use specified by Fed-
eral regulations and such requirements are 
not reasonably satisfied by the Recipient, as-
signee, or licensee; or 

(4) Such action is necessary because the 
agreement required by paragraph (i) of this 
Patent Rights clause has not been obtained 
or waived or because a licensee of the exclu-
sive right to use or sell any subject inven-
tion in the U.S. is in breach of such agree-
ment. 

(k) Special Provisions for Awards With 
Nonprofit Organizations 

If the Recipient is a nonprofit organiza-
tion, it agrees that: 

(1) Rights to a subject invention in the 
U.S. may not be assigned without the ap-
proval of DOE, except where such assign-
ment is made to an organization which has 
as one of its primary functions the manage-
ment of inventions, provided that such as-
signee will be subject to the same provisions 
as the Recipient; 

(2) The Recipient will share royalties col-
lected on a subject invention with the inven-
tor, including Federal employee co-inventors 
(when DOE deems it appropriate) when the 
subject invention is assigned in accordance 
with 35 U.S.C. 202(e) and 37 CFR 401.10; 

(3) The balance of any royalties or income 
earned by the Recipient with respect to sub-
ject inventions, after payment of expenses 
(including payments to inventors) incidental 
to the administration of subject inventions, 
will be utilized for the support of scientific 
or engineering research or education; and 

(4) It will make efforts that are reasonable 
under the circumstances to attract licensees 
of subject inventions that are small business 
firms and that it will give preference to a 
small business firm if the Recipient deter-
mines that the small business firm has a 
plan or proposal for marketing the invention 
which, if executed, is equally likely to bring 
the invention to practical application as any 
plans or proposals from applicants that are 
not small business firms; provided that the 
Recipient is also satisfied that the small 
business firm has the capability and re-
sources to carry out its plan or proposal. The 
decision whether to give a preference in any 
specific case will be at the discretion of the 
Recipient. However, the Recipient agrees 
that the Secretary of Commerce may review 
the Recipient’s licensing program and deci-
sions regarding small business applicants, 
and the Recipient will negotiate changes to 
its licensing policies, procedures or practices 
with the Secretary when the Secretary’s re-
view discloses that the Recipient could take 
reasonable steps to implement more effec-

tively the requirements of this paragraph 
(k)(4). 

(l) Communications 
All communications required by this Pat-

ent Rights clause should be sent to the DOE 
Patent Counsel address listed in the Award 
Document. 

(m) Electronic Filing 
Unless otherwise specified in the award, 

the information identified in paragraphs 
(f)(2) and (f)(3) may be electronically filed. 

(End of clause) 

2. Patent Rights (Large Business Firms)—No 
Waiver 

(a) Definitions 
DOE patent waiver regulations, as used in 

this clause, means the Department of Energy 
patent waiver regulations in effect on the 
date of award. See 10 CFR part 784. 

Invention, as used in this clause, means any 
invention or discovery which is or may be 
patentable of otherwise protectable under 
title 35 of the United States Code or any 
novel variety of plant that is or may be 
protectable under the Plant Variety Protec-
tion Act (7 U.S.C. 2321, et seq.). 

Patent Counsel, as used in this clause, 
means the Department of Energy Patent 
Counsel assisting the awarding activity. 

Subject invention, as used in this clause, 
means any invention of the Recipient con-
ceived or first actually reduced to practice 
in the course of or under this agreement. 

(b) Allocations of Principal Rights 
(1) Assignment to the Government. The 

Recipient agrees to assign to the Govern-
ment the entire right, title, and interest 
throughout the world in and to each subject 
invention, except to the extent that rights 
are retained by the Recipient under subpara-
graph (b)(2) and paragraph (d) of this clause. 

(2) Greater rights determinations. The Re-
cipient, or an employee-inventor after con-
sultation with the Recipient, may request 
greater rights than the nonexclusive license 
and the foreign patent rights provided in 
paragraph (d) of this clause on identified in-
ventions in accordance with the DOE patent 
waiver regulation. Each determination of 
greater rights under this agreement shall be 
subject to paragraph (c) of this clause, unless 
otherwise provided in the greater rights de-
termination, and to the reservations and 
conditions deemed to be appropriate by the 
Secretary of Energy or designee. 

(c) Minimum Rights Acquired by the Gov-
ernment 

With respect to each subject invention to 
which the Department of Energy grants the 
Recipient principal or exclusive rights, the 
Recipient agrees to grant to the Govern-
ment: A nonexclusive, nontransferable, ir-
revocable, paid-up license to practice or have 
practiced each subject invention throughout 
the world by or on behalf of the Government 
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of the United States (including any Govern-
ment agency); ‘‘march-in rights’’ as set forth 
in 37 CFR 401.14(a)(J)); preference for U.S. in-
dustry as set forth in 37 CFR 401.14(a)(I); 
periodic reports upon request, no more fre-
quently than annually, on the utilization or 
intent of utilization of a subject invention in 
a manner consistent with 35 U.S.C. 202(c)(50); 
and such Government rights in any instru-
ment transferring rights in a subject inven-
tion. 

(d) Minimum Rights to the Recipient 
(1) The Recipient is hereby granted a rev-

ocable, nonexclusive, royalty-free license in 
each patent application filed in any country 
on a subject invention and any resulting pat-
ent in which the Government obtains title, 
unless the Recipient fails to disclose the sub-
ject invention within the times specified in 
subparagraph (e)(2) of this clause. The Re-
cipient’s license extends to its domestic sub-
sidiaries and affiliates, if any, within the 
corporate structure of which the Recipient is 
a part and includes the right to grant sub-
licenses of the same scope to the extent the 
Recipient was legally obligated to do so at 
the time the agreement was awarded. The li-
cense is transferable only with the approval 
of DOE except when transferred to the suc-
cessor of that part of the Recipient’s busi-
ness to which the invention pertains. 

(2) The Recipient may request the right to 
acquire patent rights to a subject invention 
in any foreign country where the Govern-
ment has elected not to secure such rights, 
subject to the minimum rights acquired by 
the Government similar to paragraph (c) of 
this clause. Such request must be made in 
writhing to the Patent Counsel as part of the 
disclosure required by subparagraph (e)(2) of 
this clause, with a copy to the DOE Con-
tracting Officer. DOE approval, if given, will 
be based on a determination that this would 
best serve the national interest. 

(e) Invention Identification, Disclosures, 
and Reports 

(1) The Recipient shall establish and main-
tain active and effective procedures to as-
sure that subject inventions are promptly 
identified and disclosed to Recipient per-
sonnel responsible for patent matters within 
6 months of conception and/or first actual re-
duction to practice, whichever occurs first in 
the performance of work under this agree-
ment. These procedures shall include the 
maintenance of laboratory notebooks or 
equivalent records and other records as are 
reasonably necessary to document the con-
ception and/or the first actual reduction to 
practice of subject inventions, and records 
that show that the procedures for identifying 
and disclosing the inventions are followed. 
Upon request, the Recipient shall furnish the 
Contracting Officer a description of such 
procedures for evaluation and for determina-
tion as to their effectiveness. 

(2) The Recipient shall disclose each sub-
ject invention to the DOE Patent Counsel 
with a copy to the Contracting Officer with-
in 2 months after the inventor discloses it in 
writing to Recipient personnel responsible 
for patent matters or, if earlier, within 6 
months after the Recipient becomes aware 
that a subject invention has been made, but 
in any event before any on sale, public use, 
or publication of such invention known to 
the Recipient. The disclosure to DOE shall 
be in the form of a written report and shall 
identify the agreement under which the in-
vention was made and the inventor(s). It 
shall be sufficiently complete in technical 
detail to convey a clear understanding, to 
the extent known at the time of the disclo-
sure, of the nature, purpose, operation, and 
physical, chemical, biological, or electrical 
characteristics of the invention. The disclo-
sure shall also identify any publication, on 
sale, or public use of the invention and 
whether a manuscript describing the inven-
tion has been submitted for publication and, 
if so, whether it has been accepted for publi-
cation at the time of disclosure. In addition, 
after disclosure to DOE, the Recipient shall 
promptly notify Patent Counsel of the ac-
ceptance of any manuscript describing the 
invention for publication or of any on sale or 
public use planned by the Recipient. The re-
port should also include any request for a 
greater rights determination in accordance 
with subparagraph (b)(2) of this clause. When 
an invention is disclosed to DOE under this 
paragraph, it shall be deemed to have been 
made in the manner specified in Sections 
(a)(1) and (a)(2) of 42 U.S.C. 5908, unless the 
Recipient contends in writing at the time 
the invention is disclosed that it was not so 
made. 

(3) The Recipient shall furnish the Con-
tracting Officer a final report, within 3 
months after completion of the work listing 
all subject inventions or containing a state-
ment that there were no such inventions, 
and listing all subawards/contracts at any 
tier containing a patent rights clause or con-
taining a statement that there were no such 
subawards/contracts. 

(4) The Recipient agrees to require, by 
written agreement, its employees, other 
than clerical and nontechnical employees, to 
disclose promptly in writing to personnel 
identified as responsible for the administra-
tion of patent matters and in a format sug-
gested by the Recipient each subject inven-
tion made under subaward/contract in order 
that the Recipient can comply with the dis-
closure provisions of paragraph (c) of this 
clause, and to execute all papers necessary 
to file patent applications on subject inven-
tions and to establish the Government’s 
rights in the subject inventions. This disclo-
sure format should require, as a minimum, 
the information required by subparagraph 
(e)(2) of this clause. 
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(5) The Recipient agrees, subject to FAR 
27.302(j), that the Government may duplicate 
and disclose subject invention disclosures 
and all other reports and papers furnished or 
required to be furnished pursuant to this 
clause. 

(f) Examination of Records Relating to In-
ventions 

(1) The Contracting Officer or any author-
ized representative shall, until 3 years after 
final payment under this agreement, have 
the right to examine any books (including 
laboratory notebooks), records, and docu-
ments of the Recipient relating to the con-
ception or first actual reduction to practice 
of inventions in the same field of technology 
as the work under this agreement to deter-
mine whether—(i) Any such inventions are 
subject inventions; (ii) The Recipient has es-
tablished and maintains the procedures re-
quired by subparagraphs (e)(1) and (4) of this 
clause; (iii) The Recipient and its inventors 
have complied with the procedures. 

(2) If the Contracting Officer learns of an 
unreported Recipient invention which the 
Contracting Officer believes may be a sub-
ject invention, the Recipient may be re-
quired to disclose the invention to DOE for a 
determination of ownership rights. 

(3) Any examination of records under this 
paragraph will be subject to appropriate con-
ditions to protect the confidentiality of the 
information involved. 

(g) Subaward/Contract 
(1) The recipient shall include the clause 

PATENT RIGHTS (SMALL BUSINESS 
FIRMS AND NONPROFIT ORGANIZA-
TIONS) (suitably modified to identify the 
parties) in all subawards/contracts, regard-
less of tier, for experimental, developmental, 
demonstration, or research work to be per-
formed by a small business firm or domestic 
nonprofit organization, except where the 
work of the subaward/contract is subject to 
an Exceptional Circumstances Determina-
tion by DOE. In all other subawards/con-
tracts, regardless of tier, for experimental, 
developmental, demonstration, or research 
work, the Recipient shall include this clause 
(suitably modified to identify the parties), or 
an alternate clause as directed by the con-
tracting officer. The Recipient shall not, as 
part of the consideration for awarding the 
subaward/contract, obtain rights in the sub-
recipient’s/contractor’s subject inventions. 

(2) In the event of a refusal by a prospec-
tive subrecipient/contractor to accept such a 
clause the Recipient: (i) Shall promptly sub-
mit a written notice to the Contracting Offi-
cer setting forth the subrecipient/contrac-
tor’s reasons for such refusal and other perti-
nent information that may expedite disposi-
tion of the matter; and (ii) Shall not proceed 
with such subaward/contract without the 
written authorization of the Contracting Of-
ficer. 

(3) In the case of subawards/contracts at 
any tier, DOE, the subrecipient/contractor, 
and Recipient agree that the mutual obliga-
tions of the parties created by this clause 
constitute a contract between the sub-
recipient/contractor and DOE with respect to 
those matters covered by this clause. 

(4) The Recipient shall promptly notify the 
Contracting Officer in writing upon the 
award of any subaward/contract at any tier 
containing a patent rights clause by identi-
fying the subrecipient/contractor, the appli-
cable patent rights clause, the work to be 
performed under the subaward/contract, and 
the dates of award and estimated comple-
tion. Upon request of the Contracting Offi-
cer, the Recipient shall furnish a copy of 
such subaward/contract, and, no more fre-
quently than annually, a listing of the sub-
awards/contracts that have been awarded. 

(5) The Recipient shall identify all subject 
inventions of a subrecipient/contractor of 
which it acquires knowledge in the perform-
ance of this agreement and shall notify the 
Patent Counsel, with a copy to the con-
tracting officer, promptly upon identifica-
tion of the inventions. 

(h) Atomic Energy 
(1) No claim for pecuniary award of com-

pensation under the provisions of the Atomic 
Energy Act of 1954, as amended, shall be as-
serted with respect to any invention or dis-
covery made or conceived in the course of or 
under this agreement. 

(2) Except as otherwise authorized in writ-
ing by the Contracting Officer, the Recipient 
will obtain patent agreements to effectuate 
the provisions of subparagraph (h)(1) of this 
clause from all persons who perform any part 
of the work under this agreement, except 
nontechnical personnel, such as clerical em-
ployees and manual laborers. 

(i) Publication 
It is recognized that during the course of 

the work under this agreement, the Recipi-
ent or its employees may from time to time 
desire to release or publish information re-
garding scientific or technical developments 
conceived or first actually reduced to prac-
tice in the course of or under this agreement. 
In order that public disclosure of such infor-
mation will not adversely affect the patent 
interests of DOE or the Recipient, patent ap-
proval for release of publication shall be se-
cured from Patent Counsel prior to any such 
release or publication. 

(j) Forfeiture of Rights in Unreported Sub-
ject Inventions 

(1) The Recipient shall forfeit and assign to 
the Government, at the request of the Sec-
retary of Energy or designee, all rights in 
any subject invention which the Recipient 
fails to report to Patent Counsel within six 
months after the time the Recipient: (i) Files 
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or causes to be filed a United States or for-
eign patent application thereon; or (ii) Sub-
mits the final report required by subpara-
graph (e)(3) of this clause, whichever is later. 

(2) However, the Recipient shall not forfeit 
rights in a subject invention if, within the 
time specified in subparagraph (e)(2) of this 
clause, the Recipient: (i) Prepares a written 
decision based upon a review of the record 
that the invention was neither conceived nor 
first actually reduced to practice in the 
course of or under the agreement and deliv-
ers the decision to Patent Counsel, with a 
copy to the Contracting Officer, or (ii) Con-
tending that the invention is not a subject 
invention, the Recipient nevertheless dis-
closes the invention and all facts pertinent 
to this contention to the Patent Counsel, 
with a copy of the Contracting Officer; or 
(iii) Establishes that the failure to disclose 
did not result from the Recipient’s fault or 
negligence. 

(3) Pending written assignment of the pat-
ent application and patents on a subject in-
vention determined by the Secretary of En-
ergy or designee to be forfeited (such deter-
mination to be a final decision under the 
Disputes clause of this agreement), the Re-
cipient shall be deemed to hold the invention 
and the patent applications and patents per-
taining thereto in trust for the Government. 
The forfeiture provision of this paragraph (j) 
shall be in addition to and shall not super-
sede other rights and remedies which the 
Government may have with respect to sub-
ject inventions. 

(End of clause) 

3. Rights in Data—General 

(a) Definitions 
Computer Data Bases, as used in this clause, 

means a collection of data in a form capable 
of, and for the purpose of, being stored in, 
processed, and operated on by a computer. 
The term does not include computer soft-
ware. 

Computer software, as used in this clause, 
means (i) computer programs which are data 
comprising a series of instructions, rules, 
routines or statements, regardless of the 
media in which recorded, that allow or cause 
a computer to perform a specific operation 
or series of operations and (ii) data com-
prising source code listings, design details, 
algorithms, processes, flow charts, formulae, 
and related material that would enable the 
computer program to be produced, created or 
compiled. The term does not include com-
puter data bases. 

Data, as used in this clause, means re-
corded information, regardless of form or the 
media on which it may be recorded. The 
term includes technical data and computer 
software. The term does not include informa-
tion incidental to administration, such as fi-

nancial, administrative, cost or pricing, or 
management information. 

Form, fit, and function data, as used in this 
clause, means data relating to items, compo-
nents, or processes that are sufficient to en-
able physical and functional interchange-
ability, as well as data identifying source, 
size, configuration, mating, and attachment 
characteristics, functional characteristics, 
and performance requirements; except that 
for computer software it means data identi-
fying source, functional characteristics, and 
performance requirements but specifically 
excludes the source code, algorithm, process, 
formulae, and flow charts of the software. 

Limited rights, as used in this clause, means 
the rights of the Government in limited 
rights data as set forth in the Limited 
Rights Notice of subparagraph (g)(2) if in-
cluded in this clause. 

Limited rights data, as used in this clause, 
means data (other than computer software) 
developed at private expense that embody 
trade secrets or are commercial or financial 
and confidential or privileged. 

Restricted computer software, as used in this 
clause, means computer software developed 
at private expense and that is a trade secret; 
is commercial or financial and is confiden-
tial or privileged; or is published copyrighted 
computer software; including minor modi-
fications of such computer software. 

Restricted rights, as used in this clause, 
means the rights of the Government in re-
stricted computer software, as set forth in a 
Restricted Rights Notice of subparagraph 
(g)(3) if included in this clause, or as other-
wise may be provided in a collateral agree-
ment incorporated in and made part of this 
contract, including minor modifications of 
such computer software. 

Technical data, as used in this clause, 
means data (other than computer software) 
which are of a scientific or technical nature. 
Technical data does not include computer 
software, but does include manuals and in-
structional materials and technical data for-
matted as a computer data base. 

Unlimited rights, as used in this clause, 
means the right of the Government to use, 
disclose, reproduce, prepare derivative 
works, distribute copies to the public, and 
perform publicly and display publicly, in any 
manner and for any purpose, and to have or 
permit others to do so. 

(b) Allocations of Rights 
(1) Except as provided in paragraph (c) of 

this clause regarding copyright, the Govern-
ment shall have unlimited rights in— 

(i) Data first produced in the performance 
of this agreement; 

(ii) Form, fit, and function data delivered 
under this agreement; 

(iii) Data delivered under this agreement 
(except for restricted computer software) 
that constitute manuals or instructional and 
training material for installation, operation, 

VerDate Sep<11>2014 09:41 Mar 05, 2018 Jkt 244005 PO 00000 Frm 00347 Fmt 8010 Sfmt 8002 Y:\SGML\244005.XXX 244005rm
aj

et
te

 o
n 

D
S

K
B

C
K

N
H

B
2P

R
O

D
 w

ith
 C

F
R



336 

2 CFR Ch. IX (1–1–18 Edition) Pt. 910, Subpt. D, App. A 

or routine maintenance and repair of items, 
components, or processes delivered or fur-
nished for use under this agreement; and 

(iv) All other data delivered under this 
agreement unless provided otherwise for lim-
ited rights data or restricted computer soft-
ware in accordance with paragraph (g) of this 
clause. 

(2) The Recipient shall have the right to— 
(i) Use, release to others, reproduce, dis-

tribute, or publish any data first produced or 
specifically used by the Recipient in the per-
formance of this agreement, unless provided 
otherwise in paragraph (d) of this clause; 

(ii) Protect from unauthorized disclosure 
and use those data which are limited rights 
data or restricted computer software to the 
extent provided in paragraph (g) of this 
clause; 

(iii) Substantiate use of, add or correct 
limited rights, restricted rights, or copyright 
notices and to take over appropriate action, 
in accordance with paragraphs (e) and (f) of 
this clause; and 

(iv) Establish claim to copyright subsisting 
in data first produced in the performance of 
this agreement to the extent provided in 
paragraph (c)(1) of this clause. 

(c) Copyright 
(1) Data first produced in the performance 

of this agreement. Unless provided otherwise 
in paragraph (d) of this clause, the Recipient 
may establish, without prior approval of the 
Contracting Officer, claim to copyright sub-
sisting in data first produced in the perform-
ance of this agreement. When claim to copy-
right is made, the Recipient shall affix the 
applicable copyright notices of 17 U.S.C. 401 
or 402 and acknowledgement of Government 
sponsorship (including agreement number) 
to the data when such data are delivered to 
the Government, as well as when the data 
are published or deposited for registration as 
a published work in the U.S. Copyright Of-
fice. For such copyrighted data, including 
computer software, the Recipient grants to 
the Government, and others acting on its be-
half, a paid-up nonexclusive, irrevocable 
worldwide license in such copyrighted data 
to reproduce, prepare derivative works, dis-
tribute copies to the public, and perform 
publicly and display publicly, by or on behalf 
of the Government. 

(2) Data not first produced in the perform-
ance of this agreement. The Recipient shall 
not, without prior written permission of the 
Contracting Officer, incorporate in data de-
livered under this agreement any data not 
first produced in the performance of this 
agreement and which contains the copyright 
notice of 17 U.S.C. 401 or 402, unless the Re-
cipient identifies such data and grants to the 
Government, or acquires on its behalf, a li-
cense of the same scope as set forth in para-
graph (c)(1) of this clause; provided, however, 
that if such data are computer software the 
Government shall acquire a copyright li-

cense as set forth in paragraph (g)(3) of this 
clause if included in this agreement or as 
otherwise may be provided in a collateral 
agreement incorporated in or made part of 
this agreement. 

(3) Removal of copyright notices. The Gov-
ernment agrees not to remove any copyright 
notices placed on data pursuant to this para-
graph (c), and to include such notices on all 
reproductions of the data. 

(d) Release, Publication and Use of Data 
(1) The Recipient shall have the right to 

use, release to others, reproduce, distribute, 
or publish any data first produced or specifi-
cally used by the Recipient in the perform-
ance of this agreement, except to the extent 
such data may be subject to the Federal ex-
port control or national security laws or reg-
ulations, or unless otherwise provided in this 
paragraph of this clause or expressly set 
forth in this agreement. 

(2) The Recipient agrees that to the extent 
it receives or is given access to data nec-
essary for the performance of this award, 
which contain restrictive markings, the Re-
cipient shall treat the data in accordance 
with such markings unless otherwise specifi-
cally authorized in writing by the con-
tracting officer. 

(e) Unauthorized Marking of Data 
(1) Notwithstanding any other provisions 

of this agreement concerning inspection or 
acceptance, if any data delivered under this 
agreement are marked with the notices spec-
ified in paragraph (g)(2) or (g)(3) of this 
clause and use of such is not authorized by 
this clause, or if such data bears any other 
restrictive or limiting markings not author-
ized by this agreement, the Contracting Offi-
cer may at any time either return the data 
to the Recipient or cancel or ignore the 
markings. However, the following procedures 
shall apply prior to canceling or ignoring the 
markings. 

(i) The Contracting Officer shall make 
written inquiry to the Recipient affording 
the Recipient 30 days from receipt of the in-
quiry to provide written justification to sub-
stantiate the propriety of the markings; 

(ii) If the Recipient fails to respond or fails 
to provide written justification to substan-
tiate the propriety of the markings within 
the 30-day period (or a longer time not ex-
ceeding 90 days approved in writing by the 
Contracting Officer for good cause shown), 
the Government shall have the right to can-
cel or ignore the markings at any time after 
said period and the data will no longer be 
made subject to any disclosure prohibitions. 

(iii) If the Recipient provides written jus-
tification to substantiate the propriety of 
the markings within the period set in para-
graph (e)(1)(i) of this clause, the Contracting 
Officer shall consider such written justifica-
tion and determine whether or not the mark-
ings are to be cancelled or ignored. If the 
Contracting Officer determines that the 
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markings are authorized, the Recipient shall 
be so notified in writing. If the Contracting 
Officer determines, with concurrence of the 
head of the contracting activity, that the 
markings are not authorized, the Con-
tracting Officer shall furnish the Recipient a 
written determination, which determination 
shall become the final agency decision re-
garding the appropriateness of the markings 
unless the Recipient files suit in a court of 
competent jurisdiction within 90 days of re-
ceipt of the Contracting Officer’s decision. 
The Government shall continue to abide by 
the markings under this paragraph (e)(1)(iii) 
until final resolution of the matter either by 
the Contracting Officer’s determination be-
coming final (in which instance the Govern-
ment shall thereafter have the right to can-
cel or ignore the markings at any time and 
the data will no longer be made subject to 
any disclosure prohibitions), or by final dis-
position of the matter by court decision if 
suit is filed. 

(2) The time limits in the procedures set 
forth in paragraph (e)(1) of this clause may 
be modified in accordance with agency regu-
lations implementing the Freedom of Infor-
mation Act (5 U.S.C. 552) if necessary to re-
spond to a request thereunder. 

(f) Omitted or Incorrect Markings 
(1) Data delivered to the Government with-

out either the limited rights or restricted 
rights notice as authorized by paragraph (g) 
of this clause, or the copyright notice re-
quired by paragraph (c) of this clause, shall 
be deemed to have been furnished with un-
limited rights, and the Government assumes 
no liability for the disclosure, use, or repro-
duction of such data. However, to the extent 
the data has not been disclosed without re-
striction outside the Government, the Re-
cipient may request, within 6 months (or a 
longer time approved by the Contracting Of-
ficer for good cause shown) after delivery or 
such data, permission to have notices placed 
on qualifying data at the Recipient’s ex-
pense, and the Contracting Officer may agree 
to do so if the Recipient: 

(i) Identifies the data to which the omitted 
notice is to be applied; 

(ii) Demonstrates that the omission of the 
notice was inadvertent; 

(iii) Establishes that the use of the pro-
posed notice is authorized; and 

(iv) Acknowledges that the Government 
has no liability with respect to the disclo-
sure, use, or reproduction of any such data 
made prior to the addition of the notice or 
resulting from the omission of the notice. 

(2) The Contracting Officer may also: 
(i) Permit correction at the Recipient’s ex-

pense of incorrect notices if the Recipient 
identifies the data on which correction of the 
notice is to be made, and demonstrates that 
the correct notice is authorized, or 

(ii) Correct any incorrect notices. 

(g) Protection of Limited Rights Data and 
Restricted Computer Software 

When data other than that listed in para-
graphs (b)(1)(i), (ii), and (iii) of this clause 
are specified to be delivered under this 
agreement and qualify as either limited 
rights data or restricted computer software, 
if the Recipient desires to continue protec-
tion of such data, the Recipient shall with-
hold such data and not furnish them to the 
Government under this agreement. As a con-
dition to this withholding, the Recipient 
shall identify the data being withheld and 
furnish form, fit, and function data in lieu 
thereof. Limited rights data that are for-
matted as a computer data base for delivery 
to the Government are to be treated as lim-
ited rights data and not restricted computer 
software. 

(h) Subaward/Contract 
The Recipient has the responsibility to ob-

tain from its subrecipients/contractors all 
data and rights therein necessary to fulfill 
the Recipient’s obligations to the Govern-
ment under this agreement. If a subrecipient/ 
contractor refuses to accept terms affording 
the Government such rights, the Recipient 
shall promptly bring such refusal to the at-
tention of the Contracting Officer and not 
proceed with the subaward/contract award 
without further authorization. 

(i) Additional Data Requirements 
In addition to the data specified elsewhere 

in this agreement to be delivered, the Con-
tracting Officer may, at any time during 
agreement performance or within a period of 
3 years after acceptance of all items to be de-
livered under this agreement, order any data 
first produced or specifically used in the per-
formance of this agreement. This clause is 
applicable to all data ordered under this sub-
paragraph. Nothing contained in this sub-
paragraph shall require the Recipient to de-
liver any data the withholding of which is 
authorized by this clause, or data which are 
specifically identified in this agreement as 
not subject to this clause. When data are to 
be delivered under this subparagraph, the 
Recipient will be compensated for converting 
the data into the prescribed form, for repro-
duction, and for delivery. 

(j) The recipient agrees, except as may be 
otherwise specified in this award for specific 
data items listed as not subject to this para-
graph, that the Contracting Officer or an au-
thorized representative may, up to three 
years after acceptance of all items to be de-
livered under this award, inspect at the Re-
cipient’s facility any data withheld pursuant 
to paragraph (g) of this clause, for purposes 
of verifying the Recipient’s assertion per-
taining to the limited rights or restricted 
rights status of the data or for evaluating 
work performance. Where the Recipient 
whose data are to be inspected demonstrates 
to the Contracting Officer that there would 
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be a possible conflict of interest if the in-
spection were made by a particular rep-
resentative, the Contracting Officer shall 
designate an alternate inspector. 

As prescribed in 2 CFR 910.362(d)(1), the fol-
lowing Alternate I and/or II may be inserted 
in the clause in the award instrument. 

Alternate I: 

(g)(2) Notwithstanding paragraph (g)(1) of 
this clause, the agreement may identify and 
specify the delivery of limited rights data, or 
the Contracting Officer may require by writ-
ten request the delivery of limited rights 
data that has been withheld or would other-
wise be withholdable. If delivery of such data 
is so required, the Recipient may affix the 
following ‘‘Limited Rights Notice’’ to the 
data and the Government will thereafter 
treat the data, in accordance with such No-
tice: 

Limited Rights Notice 

(a) These data are submitted with limited 
rights under Government agreement No. ll 

(and subaward/contract No. lll, if appro-
priate). These data may be reproduced and 
used by the Government with the express 
limitation that they will not, without writ-
ten permission of the Recipient, be used for 
purposes of manufacture nor disclosed out-
side the Government; except that the Gov-
ernment may disclose these data outside the 
Government for the following purposes, if 
any, provided that the Government makes 
such disclosure subject to prohibition 
against further use and disclosure: 

(1) Use (except for manufacture) by Federal 
support services contractors within the 
scope of their contracts; 

(2) This ‘‘limited rights data’’ may be dis-
closed for evaluation purposes under the re-
striction that the ‘‘limited rights data’’ be 
retained in confidence and not be further dis-
closed; 

(3) This ‘‘limited rights data’’ may be dis-
closed to other contractors participating in 
the Government’s program of which this Re-
cipient is a part for information or use (ex-
cept for manufacture) in connection with the 
work performed under their awards and 
under the restriction that the ‘‘limited 
rights data’’ be retained in confidence and 
not be further disclosed; 

(4) This ‘‘limited rights data’’ may be used 
by the Government or others on its behalf 
for emergency repair or overhaul work under 
the restriction that the ‘‘limited rights 
data’’ be retained in confidence and not be 
further disclosed; and 

(5) Release to a foreign government, or in-
strumentality thereof, as the interests of the 
United States Government may require, for 
information or evaluation, or for emergency 
repair or overhaul work by such government. 

This Notice shall be marked on any repro-
duction of this data in whole or in part. 

(b) This Notice shall be marked on any re-
production of these data, in whole or in part. 

(End of notice) 

Alternate II: 

(g)(3)(i) Notwithstanding paragraph (g)(1) 
of this clause, the agreement may identify 
and specify the delivery of restricted com-
puter software, or the Contracting Officer 
may require by written request the delivery 
of restricted computer software that has 
been withheld or would otherwise be 
withholdable. If delivery of such computer 
software is so required, the Recipient may 
affix the following ‘‘Restricted Rights No-
tice’’ to the computer software and the Gov-
ernment will thereafter treat the computer 
software, subject to paragraphs (e) and (f) of 
this clause, in accordance with the Notice. 

Restricted Rights Notice 

(a) This computer software is submitted 
with restricted rights under Government 
Agreement No.llll (and subaward/con-
tract llll, if appropriate). It may not be 
used, reproduced, or disclosed by the Govern-
ment except as provided in paragraph (b) of 
this Notice or as otherwise expressly stated 
in the agreement. 

(b) This computer software may be— 
(1) Used or copies for use in or with the 

computer or computers for which it was ac-
quired, including use at any Government in-
stallation to which such computer or com-
puters may be transferred; 

(2) Used or copied for use in a backup com-
puter if any computer or which it was ac-
quired is inoperative; 

(3) Reproduced for safekeeping (archives) 
or backup purposes; 

(4) Modified, adapted, or combined with 
other computer software, provided that the 
modified, combined, or adapted portions of 
the derivative software are made subject to 
the same restricted rights; 

(5) Disclosed to and reproduced for use by 
support service Recipients in accordance 
with paragraph (b)(1) through (4) of this 
clause, provided the Government makes such 
disclosure or reproduction subject to these 
restricted rights; and 

(6) Used or copied for use in or transferred 
to a replacement computer. 

(c) Notwithstanding the foregoing, if this 
computer software is published copyrighted 
computer software, it is licensed to the Gov-
ernment, without disclosure prohibitions, 
with the minimum rights set forth in para-
graph (b) of this clause. 

(d) Any other rights or limitations regard-
ing the use, duplication, or disclosure of this 
computer software are to be expressly stat-
ed, in, or incorporated in, the agreement. 
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(e) This Notice shall be marked on any re-
production of this computer software, in 
whole or in part. 

(End of notice) 

(ii) Where it is impractical to include the 
Restricted Rights Notice on restricted com-
puter software, the following short-form No-
tice may be used in lieu thereof: 

Restricted Rights Notice 

Use, reproduction, or disclosure is subject 
to restrictions set forth in agreement No. 
lll (and subaward/contractlll, If appro-
priate) with lll(name of Recipient and 
subrecipient/contractor). 

(End of notice) 

(iii) If restricted computer software is de-
livered with the copyright notice of 17 U.S.C. 
401, it will be presumed to be published copy-
righted computer software licensed to the 
government without disclosure prohibitions, 
with the minimum rights set forth in para-
graph (b) of this clause, unless the Recipient 
includes the following statement with such 
copyright notice: ‘‘Unpublished—rights re-
served under the Copyright Laws of the 
United States.’’ 

(End of clause) 

4. Rights in Data—Programs Covered Under 
Special Data Statutes 

(a) Definitions 
Computer Data Bases, as used in this clause, 

means a collection of data in a form capable 
of, and for the purpose of, being stored in, 
processed, and operated on by a computer. 
The term does not include computer soft-
ware. 

Computer software, as used in this clause, 
means 

(i) computer programs which are data com-
prising a series of instructions, rules, rou-
tines, or statements, regardless of the media 
in which recorded, that allow or cause a 
computer to perform a specific operation or 
series of operations and 

(ii) data comprising source code listings, 
design details, algorithms, processes, flow 
charts, formulae and related material that 
would enable the computer program to be 
produced, created or compiled. The term 
does not include computer data bases. 

Data, as used in this clause, means re-
corded information, regardless of form or the 
media on which it may be recorded. The 
term includes technical data and computer 
software. The term does not include informa-
tion incidental to administration, such as fi-
nancial, administrative, cost or pricing or 
management information. 

Form, fit, and function data, as used in this 
clause, means data relating to items, compo-
nents, or processes that are sufficient to en-

able physical and functional interchange-
ability as well as data identifying source, 
size, configuration, mating and attachment 
characteristics, functional characteristics, 
and performance requirements except that 
for computer software it means data identi-
fying source, functional characteristics, and 
performance requirements but specifically 
excludes the source code, algorithm, process, 
formulae, and flow charts of the software. 

Limited rights data, as used in this clause, 
means data (other than computer software) 
developed at private expense that embody 
trade secrets or are commercial or financial 
and confidential or privileged. 

Restricted computer software, as used in this 
clause, means computer software developed 
at private expense and that is a trade secret; 
is commercial or financial and confidential 
or privileged; or is published copyrighted 
computer software; including modifications 
of such computer software. 

Protected data, as used in this clause, 
means technical data or commercial or fi-
nancial data first produced in the perform-
ance of the award which, if it had been ob-
tained from and first produced by a non-fed-
eral party, would be a trade secret or com-
mercial or financial information that is priv-
ileged or confidential under the meaning of 5 
U.S.C. 552(b)(4) and which data is marked as 
being protected data by a party to the award. 

Protected rights, as used in this clause, 
mean the rights in protected data set forth 
in the Protected Rights Notice of paragraph 
(g) of this clause. 

Technical data, as used in this clause, 
means that data which are of a scientific or 
technical nature. Technical data does not in-
clude computer software, but does include 
manuals and instructional materials and 
technical data formatted as a computer data 
base. 

Unlimited rights, as used in this clause, 
means the right of the Government to use, 
disclose, reproduce, prepare derivative 
works, distribute copies to the public, and 
perform publicly and display publicly, in any 
manner and for any purpose whatsoever, and 
to have or permit others to do so. 

(b) Allocation of Rights 
(1) Except as provided in paragraph (c) of 

this clause regarding copyright, the Govern-
ment shall have unlimited rights in— 

(i) Data specifically identified in this 
agreement as data to be delivered without 
restriction; 

(ii) Form, fit, and function data delivered 
under this agreement; 

(iii) Data delivered under this agreement 
(except for restricted computer software) 
that constitute manuals or instructional and 
training material for installation, operation, 
or routine maintenance and repair of items, 
components, or processes delivered or fur-
nished for use under this agreement; and 
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(iv) All other data delivered under this 
agreement unless provided otherwise for pro-
tected data in accordance with paragraph (g) 
of this clause or for limited rights data or re-
stricted computer software in accordance 
with paragraph (h) of this clause. 

(2) The Recipient shall have the right to— 
(i) Protect rights in protected data deliv-

ered under this agreement in the manner and 
to the extent provided in paragraph (g) of 
this clause; 

(ii) Withhold from delivery those data 
which are limited rights data or restricted 
computer software to the extent provided in 
paragraph (h) of this clause; 

(iii) Substantiate use of, add, or correct 
protected rights or copyrights notices and to 
take other appropriate action, in accordance 
with paragraph (e) of this clause; and 

(iv) Establish claim to copyright subsisting 
in data first produced in the performance of 
this agreement to the extent provided in 
paragraph (c)(1) of this clause. 

(c) Copyright 
(1) Data first produced in the performance 

of this agreement. Except as otherwise spe-
cifically provided in this agreement, the Re-
cipient may establish, without the prior ap-
proval of the Contracting Officer, claim to 
copyright subsisting in any data first pro-
duced in the performance of this agreement. 
If claim to copyright is made, the Recipient 
shall affix the applicable copyright notice of 
17 U.S.C. 401 or 402 and acknowledgment of 
Government sponsorship (including agree-
ment number) to the data when such data 
are delivered to the Government, as well as 
when the data are published or deposited for 
registration as a published work in the U.S. 
Copyright Office. For such copyrighted data, 
including computer software, the Recipient 
grants to the Government, and others acting 
on its behalf, a paid-up nonexclusive, irrev-
ocable, worldwide license to reproduce, pre-
pare derivative works, distribute copies to 
the public, and perform publicly and display 
publicly, by or on behalf of the Government, 
for all such data. 

(2) Data not first produced in the perform-
ance of this agreement. The Recipient shall 
not, without prior written permission of the 
Contracting Officer, incorporate in data de-
livered under this agreement any data that 
are not first produced in the performance of 
this agreement and that contain the copy-
right notice of 17 U.S.C. 401 or 402, unless the 
Recipient identifies such data and grants to 
the Government, or acquires on its behalf, a 
license of the same scope as set forth in 
paragraph (c)(1) of this clause; provided, 
however, that if such data are computer soft-
ware, the Government shall acquire a copy-
right license as set forth in paragraph (h)(3) 
of this clause if included in this agreement 
or as otherwise may be provided in a collat-
eral agreement incorporated or made a part 
of this agreement. 

(3) Removal of copyright notices. The Gov-
ernment agrees not to remove any copyright 
notices placed on data pursuant to this para-
graph (c), and to include such notices on all 
reproductions of the data. 

(d) Release, Publication and Use of Data 
(1) The Receipt shall have the right to use, 

release to others, reproduce, distribute, or 
publish any data first produced or specifi-
cally used by the Recipient in the perform-
ance of this contract, except to the extent 
such data may be subject to the Federal ex-
port control or national security laws or reg-
ulations, or unless otherwise provided in this 
paragraph of this clause or expressly set 
forth in this contract. 

(2) The Recipient agrees that to the extent 
it receives or is given access to data nec-
essary for the performance of this agreement 
which contain restrictive markings, the Re-
cipient shall treat the data in accordance 
with such markings unless otherwise specifi-
cally authorized in writing by the Con-
tracting Officer. 

(e) Unauthorized Marking of Data 
(1) Notwithstanding any other provisions 

of this agreement concerning inspection or 
acceptance, if any data delivered under this 
agreement are marked with the notices spec-
ified in paragraph (g)(2) or (g)(3) of this 
clause and use of such is not authorized by 
this clause, or if such data bears any other 
restrictive or limiting markings not author-
ized by this agreement, the Contracting Offi-
cer may at any time either return the data 
to the Recipient or cancel or ignore the 
markings. However, the following procedures 
shall apply prior to canceling or ignoring the 
markings. 

(i) The Contracting Officer shall make 
written inquiry to the Recipient affording 
the Recipient 30 days from receipt of the in-
quiry to provide written justification to sub-
stantiate the propriety of the markings; 

(ii) If the Recipient fails to respond or fails 
to provide written justification to substan-
tiate the propriety of the markings within 
the 30-day period (or a longer time not ex-
ceeding 90 days approved in writing by the 
Contracting Officer for good cause shown), 
the Government shall have the right to can-
cel or ignore the markings at any time after 
said period and the data will no longer be 
made subject to any disclosure prohibitions. 

(iii) If the Recipient provides written jus-
tification to substantiate the propriety of 
the markings within the period set in sub-
division (e)(1)(i) of this clause, the Con-
tracting Officer shall consider such written 
justification and determine whether or not 
the markings are to be cancelled or ignored. 
If the Contracting Officer determines that 
the markings are authorized, the Recipient 
shall be so notified in writing. If the Con-
tracting Officer determines, with concur-
rence of the head of the contracting activity, 
that the markings are not authorized, the 
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Contracting Officer shall furnish the Recipi-
ent a written determination, which deter-
mination shall become the final agency deci-
sion regarding the appropriateness of the 
markings unless the Recipient files suit in a 
court of competent jurisdiction within 90 
days of receipt of the Contracting Officer’s 
decision. The Government shall continue to 
abide by the markings under this subdivision 
(e)(1)(iii) until final resolution of the matter 
either by the Contracting Officer’s deter-
mination become final (in which instance 
the Government shall thereafter have the 
right to cancel or ignore the markings at 
any time and the data will no longer be made 
subject to any disclosure prohibitions), or by 
final disposition of the matter by court deci-
sion if suit is filed. 

(2) The time limits in the procedures set 
forth in paragraph (e)(1) of this clause may 
be modified in accordance with agency regu-
lations implementing the Freedom of Infor-
mation Act (5 U.S.C. 552) if necessary to re-
spond to a request thereunder. 

(f) Omitted or Incorrect Markings 
(1) Data delivered to the Government with-

out either the limited rights or restricted 
rights notice as authorized by paragraph (g) 
of this clause, or the copyright notice re-
quired by paragraph (c) of this clause, shall 
be deemed to have been furnished with un-
limited rights, and the Government assumes 
no liability for the disclosure, use, or repro-
duction of such data. However, to the extent 
the data has not been disclosed without re-
striction outside the Government, the Re-
cipient may request, within 6 months (or a 
longer time approved by the Contracting Of-
ficer for good cause shown) after delivery of 
such data, permission to have notices placed 
on qualifying data at the Recipient’s ex-
pense, and the Contracting Officer may agree 
to do so if the Recipient— 

(i) Identifies the data to which the omitted 
notice is to be applied; 

(ii) Demonstrates that the omission of the 
notice was inadvertent; 

(iii) Establishes that the use of the pro-
posed notice is authorized; and 

(iv) Acknowledges that the Government 
has no liability with respect to the disclo-
sure, use, or reproduction of any such data 
made prior to the addition of the notice or 
resulting from the omission of the notice. 

(2) The Contracting Officer may also: 
(i) Permit correction at the Recipient’s ex-

pense of incorrect notices if the Recipient 
identifies the data on which correction of the 
notice is to be made, and demonstrates that 
the correct notice is authorized; or 

(ii) Correct any incorrect notices. 
(g) Rights to Protected Data 
(1) The Recipient may, with the concur-

rence of DOE, claim and mark as protected 
data, any data first produced in the perform-
ance of this award that would have been 
treated as a trade secret if developed at pri-

vate expense. Any such claimed ‘‘protected 
data’’ will be clearly marked with the fol-
lowing Protected Rights Notice, and will be 
treated in accordance with such Notice, sub-
ject to the provisions of paragraphs (e) and 
(f) of this clause. 

Protected Rights Notice 

These protected data were produced under 
agreement no. lll with the U.S. Depart-
ment of Energy and may not be published, 
disseminated, or disclosed to others outside 
the Government until (Note:) The period of 
protection of such data is fully negotiable, 
but cannot exceed the applicable statutorily 
authorized maximum), unless express writ-
ten authorization is obtained from the re-
cipient. Upon expiration of the period of pro-
tection set forth in this Notice, the Govern-
ment shall have unlimited rights in this 
data. This Notice shall be marked on any re-
production of this data, in whole or in part. 

(End of notice) 

(2) Any such marked Protected Data may 
be disclosed under obligations of confiden-
tiality for the following purposes: 

(a) For evaluation purposes under the re-
striction that the ‘‘Protected Data’’ be re-
tained in confidence and not be further dis-
closed; or 

(b) To subcontractors or other team mem-
bers performing work under the Govern-
ment’s (insert name of program or other ap-
plicable activity) program of which this 
award is a part, for information or use in 
connection with the work performed under 
their activity, and under the restriction that 
the Protected Data be retained in confidence 
and not be further disclosed. 

(3) The obligations of confidentiality and 
restrictions on publication and dissemina-
tion shall end for any Protected Data. 

(a) At the end of the protected period; 
(b) If the data becomes publicly known or 

available from other sources without a 
breach of the obligation of confidentiality 
with respect to the Protected Data; 

(c) If the same data is independently devel-
oped by someone who did not have access to 
the Protected Data and such data is made 
available without obligations of confiden-
tiality; or 

(d) If the Recipient disseminates or author-
izes another to disseminate such data with-
out obligations of confidentiality. 

(4) However, the Recipient agrees that the 
following types of data are not considered to 
be protected and shall be provided to the 
Government when required by this award 
without any claim that the data are Pro-
tected Data. The parties agree that notwith-
standing the following lists of types of data, 
nothing precludes the Government from 
seeking delivery of additional data in ac-
cordance with this award, or from making 
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publicly available additional non-protected 
data, nor does the following list constitute 
any admission by the Government that tech-
nical data not on the list is Protected Data. 
(Note: It is expected that this paragraph will 
specify certain types of mutually agreed 
upon data that will be available to the public 
and will not be asserted by the recipient/con-
tractor as limited rights or protected data). 

(5) The Government’s sole obligation with 
respect to any protected data shall be as set 
forth in this paragraph (g). 

(h) Protection of Limited Rights Data 
When data other than that listed in para-

graphs (b)(1)(i), (ii), and (iii) of this clause 
are specified to be delivered under this 
agreement and such data qualify as either 
limited rights data or restricted computer 
software, the Recipient, if the Recipient de-
sires to continue protection of such data, 
shall withhold such data and not furnish 
them to the Government under this agree-
ment. As a condition to this withholding the 
Recipient shall identify the data being with-
held and furnish form, fit, and function data 
in lieu thereof. 

(i) Subaward/Contract 
The Recipient has the responsibility to ob-

tain from its subrecipients/contractors all 
data and rights therein necessary to fulfill 
the Recipient’s obligations to the Govern-
ment under this agreement. If a subrecipient/ 
contractor refuses to accept terms affording 
the Government such rights, the Recipient 
shall promptly bring such refusal to the at-
tention of the Contracting Officer and not 
proceed with subaward/contract award with-
out further authorization. 

(j) Additional Data Requirements 
In addition to the data specified elsewhere 

in this agreement to be delivered, the Con-
tracting Officer may, at any time during 
agreement performance or within a period of 
3 years after acceptance of all items to be de-
livered under this agreement, order any data 
first produced or specifically used in the per-
formance of this agreement. This clause is 
applicable to all data ordered under this sub-
paragraph. Nothing contained in this sub-
paragraph shall require the Recipient to de-
liver any data the withholding of which is 
authorized by this clause or data which are 
specifically identified in this agreement as 
not subject to this clause. When data are to 
be delivered under this subparagraph, the 
Recipient will be compensated for converting 
the data into the prescribed form, for repro-
duction, and for delivery. 

(k) The Recipient agrees, except as may be 
otherwise specified in this agreement for 
specific data items listed as not subject to 
this paragraph, that the Contracting Officer 
or an authorized representative may, up to 
three years after acceptance of all items to 
be delivered under this contract, inspect at 
the Recipient’s facility any data withheld 
pursuant to paragraph (h) of this clause, for 

purposes of verifying the Recipient’s asser-
tion pertaining to the limited rights or re-
stricted rights status of the data or for eval-
uating work performance. Where the Recipi-
ent whose data are to be inspected dem-
onstrates to the Contracting Officer that 
there would be a possible conflict of interest 
if the inspection were made by a particular 
representative, the Contracting Officer shall 
designate an alternate inspector. 

As prescribed in 2 CFR 910.362(e)(2), the fol-
lowing Alternate I and/or II may be inserted 
in the clause in the award instrument. 

Alternate I 

(h)(2) Notwithstanding paragraph (h)(1) of 
this clause, the agreement may identify and 
specify the delivery of limited rights data, or 
the Contracting Officer may require by writ-
ten request the delivery of limited rights 
data that has been withheld or would other-
wise be withholdable. If delivery of such data 
is so required, the Recipient may affix the 
following ‘‘Limited Rights Notice’’ to the 
data and the Government will thereafter 
treat the data, in accordance with such No-
tice: 

Limited Rights Notice 

(a) These data are submitted with limited 
rights under Government agreement 
No.lll (and subaward/contract No. 
lllllllll, if appropriate). These data 
may be reproduced and used by the Govern-
ment with the express limitation that they 
will not, without written permission of the 
Recipient, be used for purposes of manufac-
ture nor disclosed outside the Government; 
except that the Government may disclose 
these data outside the Government for the 
following purposes, if any, provided that the 
Government makes such disclosure subject 
to prohibition against further use and disclo-
sure: 

(1) Use (except for manufacture) by Federal 
support services contractors within the 
scope of their contracts; 

(2) This ‘‘limited rights data’’ may be dis-
closed for evaluation purposes under the re-
striction that the ‘‘limited rights data’’ be 
retained in confidence and not be further dis-
closed; 

(3) This ‘‘limited rights data’’ may be dis-
closed to other contractors participating in 
the Government’s program of which this Re-
cipient is a part for information or use (ex-
cept for manufacture) in connection with the 
work performed under their awards and 
under the restriction that the ‘‘limited 
rights data’’ be retained in confidence and 
not be further disclosed; 

(4) This ‘‘limited rights data’’ may be used 
by the Government or others on its behalf 
for emergency repair or overhaul work under 
the restriction that the ‘‘limited rights 
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data’’ be retained in confidence and not be 
further disclosed; and 

(5) Release to a foreign government, or in-
strumentality thereof, as the interests of the 
United States Government may require, for 
information or evaluation, or for emergency 
repair or overhaul work by such government. 
This Notice shall be marked on any repro-
duction of this data in whole or in part. 

(b) This Notice shall be marked on any re-
production of these data, in whole or in part. 

(End of notice) 

Alternate II 

(h)(3)(i) Notwithstanding paragraph (h)(1) 
of this clause, the agreement may identify 
and specify the delivery of restricted com-
puter software, or the Contracting Officer 
may require by written request the delivery 
of restricted computer software that has 
been withheld or would otherwise be 
withholdable. If delivery of such computer 
software is so required, the Recipient may 
affix the following ‘‘Restricted Rights No-
tice’’ to the computer software and the Gov-
ernment will thereafter treat the computer 
software, subject to paragraphs (d) and (e) of 
this clause, in accordance with the Notice: 

Restricted Rights Notice 

(a) This computer software is submitted 
with restricted rights under Government 
Agreement No.lllllllll (and 
subaward/contract lllllllll, if ap-
propriate). It may not be used, reproduced, 
or disclosed by the Government except as 
provided in paragraph (c) of this Notice or as 
otherwise expressly stated in the agreement. 

(b) This computer software may be— 
(1) Used or copied for use in or with the 

computer or computers for which it was ac-
quired, including use at any Government in-
stallation to which such computer or com-
puters may be transferred; 

(2) Used or copies for use in a backup com-
puter if any computer for which it was ac-
quired is inoperative 

(3) Reproduced for safekeeping (archives) 
or backup purposes; 

(4) Modified, adapted, or combined with 
other computer software, provided that the 
modified, combined, or adapted portions of 
the derivative software are made subject to 
the same restricted rights; 

(5) Disclosed to and reproduced for use by 
Federal support service Contractors in ac-
cordance with paragraphs (b)(1) through (4) 
of this clause, provided the Government 
makes such disclosure or reproduction sub-
ject to these restricted rights; and 

(6) Used or copies for use in or transferred 
to a replacement computer. 

(c) Notwithstanding the foregoing, if this 
computer software is published copyrighted 
computer software, it is licensed to the Gov-
ernment, without disclosure prohibitions, 

with the minimum rights set forth in para-
graph (b) of this clause. 

(d) Any other rights or limitations regard-
ing the use, duplication, or disclosure of this 
computer software are to be expressly stated 
in, or incorporated in, the agreement. 

(e) This Notice shall be marked on any re-
production of this computer software, in 
whole or in part. 

(End of notice) 

(ii) Where it is impractical to include the 
Restricted Rights Notice on restricted com-
puter software, the following short-form No-
tice may be used in lieu thereof: 

Restricted Rights Notice 

Use, reproduction, or disclosure is subject 
to restrictions set forth in Agreement 
No.llllll (and subaward/ 
contractlllllllll, if appropriate) 
withllllll (name of Recipient and sub-
recipient/contractor). 

(End of notice) 

(iii) If restricted computer software is de-
livered with the copyright notice of 17 U.S.C. 
401, it will be presumed to be published copy-
righted computer software licensed to the 
Government without disclosure prohibitions, 
with the minimum rights set forth in para-
graph (b) of this clause, unless the Recipient 
includes the following statement with such 
copyright notice: ‘‘Unpublished—rights re-
served under the Copyright Laws of the 
United States.’’ 

(End of clause) 

Subpart E—Cost Principles 

§ 910.401 Application to M&O’s. 
In accordance with 48 CFR 970.3002–1 

and 970.3101–00–70, a Federally Funded 
Research Center (FFRDC) which is also 
a designated DOE Management and Op-
erating (M&O) contract must follow 
the cost accounting standards (CAS) 
contained in 48 CFR part 30 and must 
follow the appropriate Cost Principles 
contained in 48 CFR part 31. 

Subpart F—Audit Requirements for 
For-Profit Entities 

GENERAL 

§ 910.500 Purpose. 
This Part follows the same format as 

2 CFR 200.500. We purposely did not re-
number the paragraphs within this 
part so that auditors and recipients 
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can compare this to the single audit re-
quirements contained in 2 CFR 200.500. 

AUDITS 

§ 910.501 Audit requirements. 

(a) Audit required. A for–profit entity 
that expends $750,000 or more during 
the non-Federal entity’s fiscal year in 
DOE awards must have a compliance 
audit conducted for that year in ac-
cordance with the provisions of this 
Part. 

(b) Compliance audit. (1) If a for-profit 
entity has one or more DOE awards 
with expenditures of $750,000 or more 
during the for-profit entity’s fiscal 
year, they must have a compliance 
audit for each of the awards with 
$750,000 or more in expenditures. A 
compliance audit should comply with 
the applicable provisions in § 910.514— 
Scope of Audit. The remaining awards 
do not require, individually or in the 
aggregate, a compliance audit. 

(2) If a for-profit entity receives more 
than one award from DOE with a sum 
total of expenditures of $750,000 or 
more during the for-profit entity’s fis-
cal year, but does not have any single 
award with expenditures of $750,000 or 
more; the entity must determine 
whether any or all of the awards have 
common compliance requirements (i.e., 
are considered a cluster of awards) and 
determine the total expenditures of the 
awards with common compliance re-
quirements. A compliance audit is re-
quired for the largest cluster of awards 
(if multiple clusters of awards exist) or 
the largest award not in a cluster of 
awards, whichever corresponding ex-
penditure total is greater. A compli-
ance audit should comply with the ap-
plicable provisions in § 910.514—Scope of 
Audit. The remaining awards do not re-
quire, individually or in the aggregate, 
a compliance audit; 

(3) If a for-profit entity receives one 
or more awards from DOE with a sum 
total of expenditures less than $750,000, 
no compliance audit is required; 

(4) If the for-profit entity is a sub-re-
cipient, 2 CFR 200.501(h) requires that 
the pass-through entity establish ap-
propriate monitoring and controls to 
ensure the sub-recipient complies with 
award requirements. These compliance 

audits must be conducted in accord-
ance with 2 CFR 200.514 Scope of audit 

(c) Program-specific audit election. Not 
applicable. 

(d) Exemption when Federal awards ex-
pended are less than $750,000. A for-prof-
it entity that expends less than $750,000 
during the for-profit’s fiscal year in 
DOE awards is exempt from DOE audit 
requirements for that year, except as 
noted in § 910.503 Relation to other 
audit requirements, but records must 
be available for review or audit by ap-
propriate officials of the Federal agen-
cy, pass-through entity, and Govern-
ment Accountability Office (GAO). 

(e) Federally Funded Research and De-
velopment Centers (FFRDC). Manage-
ment of an auditee that owns or oper-
ates a FFRDC may elect to treat the 
FFRDC as a separate entity for pur-
poses of this Part. 

(f) Subrecipients and Contractors. An 
auditee may simultaneously be a re-
cipient, a subrecipient, and a con-
tractor. Federal awards expended as a 
recipient are subject to audit under 
this Part. The payments received for 
goods or services provided as a con-
tractor are not Federal awards. Section 
2 CFR 200.330 Subrecipient and con-
tractor determinations should be con-
sidered in determining whether pay-
ments constitute a Federal award or a 
payment for goods or services provided 
as a contractor. 

(g) Compliance responsibility for con-
tractors. In most cases, the auditee’s 
compliance responsibility for contrac-
tors is only to ensure that the procure-
ment, receipt, and payment for goods 
and services comply with Federal stat-
utes, regulations, and the terms and 
conditions of Federal awards. Federal 
award compliance requirements nor-
mally do not pass through to contrac-
tors. However, the auditee is respon-
sible for ensuring compliance for pro-
curement transactions which are struc-
tured such that the contractor is re-
sponsible for program compliance or 
the contractor’s records must be re-
viewed to determine program compli-
ance. Also, when these procurement 
transactions relate to a major pro-
gram, the scope of the audit must in-
clude determining whether these trans-
actions are in compliance with Federal 
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statutes, regulations, and the terms 
and conditions of Federal awards. 

(h) For-profit subrecipient. Since this 
Part does not apply to for-profit sub-
recipients, the pass-through entity is 
responsible for establishing require-
ments, as necessary, to ensure compli-
ance by for-profit subrecipients to DOE 
Federal award requirements. The 
agreement with the for-profit sub-
recipient should describe applicable 
compliance requirements and the for- 
profit subrecipient’s compliance re-
sponsibility. Methods to ensure compli-
ance for Federal awards made to for- 
profit subrecipients may include pre- 
award audits, monitoring during the 
agreement, and post-award audits. See 
also 2 CFR 200.331 Requirements for 
pass- through entities. 

[79 FR 76024, Dec. 19, 2014, as amended at 80 
FR 57511, Sept. 24, 2015] 

§ 910.502 Basis for determining DOE 
awards expended. 

Determining Federal awards expended. 
The determination of when a Federal 
award is expended must be based on 
when the activity related to the DOE 
award occurs. Generally, the activity 
pertains to events that require the 
non-Federal entity to comply with 
Federal statutes, regulations, and the 
terms and conditions of DOE awards, 
such as: expenditure/expense trans-
actions associated with awards includ-
ing grants, cost-reimbursement con-
tracts under the FAR, compacts with 
Indian Tribes, cooperative agreements, 
and direct appropriations; the disburse-
ment of funds to subrecipients; the use 
of loan proceeds under loan and loan 
guarantee programs; the receipt of 
property; the receipt of surplus prop-
erty; the receipt or use of program in-
come; the distribution or use of food 
commodities; the disbursement of 
amounts entitling the for-profit entity 
to an interest subsidy; and the period 
when insurance is in force. 

(a) Loan and loan guarantees (loans). 
Loan and loan guarantees issued by the 
DOE Loan Program Office cor-
responding to Title XVII of the Energy 
Policy Act of 2005, as amended, 42 
U.S.C. 16511–16516 (‘‘Title XVII’’) are 
exempt from these provisions. 

(1) Not applicable. 
(2) Not applicable. 

(3) Not applicable. 
(b) Not applicable. 
(c) Not applicable. 
(d) Endowment funds. The cumulative 

balance of DOE awards for endowment 
funds that are federally restricted are 
considered DOE awards expended in 
each audit period in which the funds 
are still restricted. 

(e) Free rent. Free rent received by 
itself is not considered a DOE award 
expended under this Part. However, 
free rent received as part of a DOE 
award to carry out a DOE program 
must be included in determining DOE 
awards expended and subject to audit 
under this Part. 

(f) Valuing non-cash assistance. DOE 
non-cash assistance, such as free rent, 
food commodities, donated property, or 
donated surplus property, must be val-
ued at fair market value at the time of 
receipt or the assessed value provided 
by DOE. 

(g) Not applicable. 
(h) Not applicable. 
(i) Not applicable. 

[79 FR 76024, Dec. 19, 2014, as amended at 80 
FR 57512, Sept. 24, 2015] 

§ 910.503 Relation to other audit re-
quirements. 

(a) An audit conducted in accordance 
with this Part must be in lieu of any fi-
nancial audit of DOE awards which a 
for-profit entity is required to undergo 
under any other Federal statute or reg-
ulation. To the extent that such audit 
provides DOE with the information it 
requires to carry out its responsibil-
ities under Federal statute or regula-
tion, DOE must rely upon and use that 
information. 

(b) Notwithstanding paragraph (a) of 
this section, DOE, Inspectors General, 
or GAO may conduct or arrange for ad-
ditional audits which are necessary to 
carry out its responsibilities under 
Federal statute or regulation. The pro-
visions of this Part do not authorize 
any for-profit entity to constrain, in 
any manner, DOE from carrying out or 
arranging for such additional audits, 
except that DOE must plan such audits 
to not be duplicative of other audits of 
DOE. Any additional audits must be 
planned and performed in such a way 
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as to build upon work performed, in-
cluding the audit documentation, sam-
pling, and testing already performed, 
by other auditors. 

(c) The provisions of this Part do not 
limit the authority of DOE to conduct, 
or arrange for the conduct of, audits 
and evaluations of DOE awards, nor 
limit the authority of any Federal 
agency Inspector General or other Fed-
eral official. 

(d) DOE to pay for additional audits. 
If DOE conducts or arranges for addi-
tional audits it must, consistent with 
other applicable Federal statutes and 
regulations, arrange for funding the 
full cost of such additional audits. 

(e) Not applicable. 

§ 910.504 Frequency of audits. 
Audits required by this Part must be 

performed annually. 
(a) Not applicable. 
(b) Not applicable. 

§ 910.505 Sanctions. 
In cases of continued inability or un-

willingness to have an audit conducted 
in accordance with this Part, DOE and 
pass-through entities must take appro-
priate action as provided in 2 CFR 
200.338 Remedies for noncompliance. 

§ 910.506 Audit costs. 
See 2 CFR 200.425 Audit services. 

§ 910.507 Compliance audits. 
(a) Program-specific audit guide avail-

able. In many cases, a program-specific 
audit guide will be available to provide 
specific guidance to the auditor with 
respect to internal controls, compli-
ance requirements, suggested audit 
procedures, and audit reporting re-
quirements. A listing of current pro-
gram-specific audit guides can be found 
in the compliance supplement begin-
ning with the 2014 supplement includ-
ing Federal awarding agency contact 
information and a Web site where a 
copy of the guide can be obtained. 
When a current program- specific audit 
guide is available, the auditor must 
follow GAGAS and the guide when per-
forming a compliance audit. 

(1) Program-specific audit guide not 
available. When a program-specific 
audit guide is not available, the 
auditee and auditor must conduct the 

compliance audit in accordance with 
GAAS and GAGAS. 

(2) If audited financial statements 
are available, for-profit recipients 
should submit audited financial state-
ments to DOE as a part of the compli-
ance audit. (If the recipient is a sub-
sidiary for which separate financial 
statements are not available, the re-
cipient may submit the financial state-
ments of the consolidated group.) 

(3) The auditor must: 
(i) Not applicable. 
(ii) Obtain an understanding of inter-

nal controls and perform tests of inter-
nal controls over the DOE program 
consistent with the requirements of 
§ 910.514 Scope of audit., 

(iii) Perform procedures to determine 
whether the auditee has complied with 
Federal statutes, regulations, and the 
terms and conditions of DOE awards 
that could have a direct and material 
effect on the DOE program consistent 
with the requirements of § 910.514 Scope 
of audit. 

(iv) Follow up on prior audit findings, 
perform procedures to assess the rea-
sonableness of the summary schedule 
of prior audit findings prepared by the 
auditee in accordance with the require-
ments of § 910.511 Audit findings follow- 
up, and report, as a current year audit 
finding, when the auditor concludes 
that the summary schedule of prior 
audit findings materially misrepre-
sents the status of any prior audit find-
ing; and 

(v) Report any audit findings con-
sistent with the requirements of 
§ 910.516 Audit findings. 

(4) The auditor’s report(s) may be in 
the form of either combined or sepa-
rate reports and may be organized dif-
ferently from the manner presented in 
this section. The auditor’s report(s) 
must state that the audit was con-
ducted in accordance with this Part 
and include the following: 

(i) An opinion (or disclaimer of opin-
ion) as to whether the financial state-
ment(s) (if available) of the DOE pro-
gram is presented fairly in all material 
respects in accordance with the stated 
accounting policies; 

(ii) A report on internal control re-
lated to the DOE program, which must 
describe the scope of testing of internal 
control and the results of the tests; 
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(iii) A report on compliance which in-
cludes an opinion (or disclaimer of 
opinion) as to whether the auditee 
complied with laws, regulations, and 
the terms and conditions of DOE 
awards which could have a direct and 
material effect on the DOE program; 
and 

(iv) A schedule of findings and ques-
tioned costs for the DOE program that 
includes a summary of the auditor’s re-
sults relative to the DOE program in a 
format consistent with § 910.515 Audit 
reporting, paragraph (d)(1) and findings 
and questioned costs consistent with 
the requirements of § 910.515 Audit re-
porting, paragraph (d)(3). 

(5) Report submission for program-spe-
cific audits. The audit must be com-
pleted and the reporting required by 
paragraph (c)(2) or (c)(3) of this section 
submitted within the earlier of 30 cal-
endar days after receipt of the audi-
tor’s report(s), or nine months after 
the end of the audit period, unless a 
different period is specified in a pro-
gram-specific audit guide. Unless re-
stricted by Federal law or regulation, 
the auditee must make report copies 
available for public inspection. 
Auditees and auditors must ensure 
that their respective parts of the re-
porting package do not include pro-
tected personally identifiable informa-
tion. 

(6) When a program-specific audit 
guide is available, the compliance au-
dits must be submitted (along with au-
dited financial statements if audited fi-
nancial statements are available), to 
the appropriate DOE Contracting Offi-
cer as well as to the DOE Office of the 
Chief Financial Officer. 

(7) When a program-specific audit 
guide is not available, the reporting 
package for a program-specific audit 
must consist of, a summary schedule of 
prior audit findings, and a corrective 
action plan as described in paragraph 
(b)(2) of this section, and the auditor’s 
report(s) described in paragraph (b)(4) 
of this section. The compliance audit 
must be submitted (along with audited 
financial statements if audited finan-
cial statements are available), to the 
appropriate DOE Contracting Officer as 
well as to the DOE Office of the Chief 
Financial Officer. 

(b) Other sections of this Part may 
apply. Compliance audits are subject 
to: 

(1) 910.500 Purpose through 910.503 Re-
lation to other audit requirements, 
paragraph (d); 

(2) 910.504 Frequency of audits 
through 910.506 Audit costs; 

(3) 910.508 Auditee responsibilities 
through 910.509 Auditor selection; 

(4) 910.511 Audit findings follow-up; 
(5) 910.512 Report submission, para-

graphs (e) through (h); 
(6) 910.513 Responsibilities; 
(7) 910.516 Audit findings through 

910.517 Audit documentation; 
(8) 910.521 Management decision, and 
(9) Other referenced provisions of this 

Part unless contrary to the provisions 
of this section, a program-specific 
audit guide, or program statutes and 
regulations. 

[79 FR 76024, Dec. 19, 2014, as amended at 80 
FR 57512, Sept. 24, 2015] 

AUDITEES 

§ 910.508 Auditee responsibilities. 

The auditee must: 
(a) Procure or otherwise arrange for 

the audit required by this Part in ac-
cordance with § 910.509 Auditor selec-
tion, and ensure it is properly per-
formed and submitted when due in ac-
cordance with § 910.512 Report submis-
sion. 

(b) Submit appropriate financial 
statements (if available). 

(c) Submit the schedule of expendi-
tures of DOE awards in accordance 
with § 910.510 Financial statements. 

(d) Promptly follow up and take cor-
rective action on audit findings, in-
cluding preparation of a summary 
schedule of prior audit findings and a 
corrective action plan in accordance 
with § 910.511 Audit findings follow- up, 
paragraph (b) and § 910.511 Audit find-
ings follow-up, paragraph (c), respec-
tively. 

(e) Provide the auditor with access to 
personnel, accounts, books, records, 
supporting documentation, and other 
information as needed for the auditor 
to perform the audit required by this 
Part. 
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§ 910.509 Auditor selection. 
(a) Auditor procurement. When pro-

curing audit services, the objective is 
to obtain high-quality audits. In re-
questing proposals for audit services, 
the objectives and scope of the audit 
must be made clear and the for-profit 
entity must request a copy of the audit 
organization’s peer review report which 
the auditor is required to provide under 
GAGAS. Factors to be considered in 
evaluating each proposal for audit 
services include the responsiveness to 
the request for proposal, relevant expe-
rience, availability of staff with profes-
sional qualifications and technical 
abilities, the results of peer and exter-
nal quality control reviews, and price. 
Whenever possible, the auditee must 
make positive efforts to utilize small 
businesses, minority-owned firms, and 
women’s business enterprises, in pro-
curing audit services as stated in 2 
CFR 200.321 Contracting with small and 
minority businesses, women’s business 
enterprises, and labor surplus area 
firms, or the FAR (48 CFR part 42), as 
applicable. 

(b) Restriction on auditor preparing in-
direct cost proposals. An auditor who 
prepares the indirect cost proposal or 
cost allocation plan may not also be se-
lected to perform the audit required by 
this Part when the indirect costs re-
covered by the auditee during the prior 
year exceeded $1 million. This restric-
tion applies to the base year used in 
the preparation of the indirect cost 
proposal or cost allocation plan and 
any subsequent years in which the re-
sulting indirect cost agreement or cost 
allocation plan is used to recover costs. 

(c) Use of Federal auditors. Federal 
auditors may perform all or part of the 
work required under this Part if they 
comply fully with the requirements of 
this Part. 

§ 910.510 Financial statements. 
(a) Financial statements. If available, 

the auditee must submit financial 
statements that reflect its financial 
position, results of operations or 
changes in net assets, and, where ap-
propriate, cash flows for the fiscal year 
audited. The financial statements must 
be for the same organizational unit and 
fiscal year that is chosen to meet the 
requirements of this Part. However, 

for-profit entity-wide financial state-
ments may also include departments, 
agencies, and other organizational 
units that have separate audits in ac-
cordance with § 910.514 Scope of audit, 
paragraph (a) and prepare separate fi-
nancial statements. 

(b) Schedule of expenditures of DOE 
awards. The auditee must prepare a 
schedule of expenditures of DOE 
awards for the period covered by the 
auditee’s fiscal year which must in-
clude the total DOE awards expended 
as determined in accordance with 
§ 910.502 Basis for determining DOE 
awards expended. While not required, 
the auditee may choose to provide in-
formation requested by DOE and pass- 
through entities to make the schedule 
easier to use. For example, when a DOE 
program has multiple DOE award 
years, the auditee may list the amount 
of DOE awards expended for each DOE 
award year separately. At a minimum, 
the schedule must: 

(1) List individual DOE programs. 
For a cluster of programs, provide the 
cluster name, list individual DOE pro-
grams within the cluster of programs. 
For R&D, total DOE awards expended 
must be shown by individual DOE 
award and major subdivision within 
DOE. For example, the National Insti-
tutes of Health is a major subdivision 
in the Department of Health and 
Human Services. 

(2) Not applicable. 
(3) Provide total DOE awards ex-

pended for each individual DOE pro-
gram and the CFDA number For a clus-
ter of programs also provide the total 
for the cluster. 

(4) Not applicable. 
(5) Not applicable. 
(6) Include notes that describe that 

significant accounting policies used in 
preparing the schedule, and note 
whether or not the for-profit entity 
elected to use the 10% de minimis cost 
rate as covered in 2 CFR 200.414 Indi-
rect (F&A) costs. 

§ 910.511 Audit findings follow-up. 
(a) General. The auditee is responsible 

for follow-up and corrective action on 
all audit findings. As part of this re-
sponsibility, the auditee must prepare 
a summary schedule of prior audit find-
ings. The auditee must also prepare a 
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corrective action plan for current year 
audit findings. The summary schedule 
of prior audit findings and the correc-
tive action plan must include the ref-
erence numbers the auditor assigns to 
audit findings under § 910.516 Audit 
findings, paragraph (c). Since the sum-
mary schedule may include audit find-
ings from multiple years, it must in-
clude the fiscal year in which the find-
ing initially occurred. The corrective 
action plan and summary schedule of 
prior audit findings must include find-
ings relating to the financial state-
ments which are required to be re-
ported in accordance with GAGAS. 

(b) Summary schedule of prior audit 
findings. The summary schedule of 
prior audit findings must report the 
status of all audit findings included in 
the prior audit’s schedule of findings 
and questioned costs. The summary 
schedule must also include audit find-
ings reported in the prior audit’s sum-
mary schedule of prior audit findings 
except audit findings listed as cor-
rected in accordance with paragraph 
(b)(1) of this section, or no longer valid 
or not warranting further action in ac-
cordance with paragraph (b)(3) of this 
section. 

(1) When audit findings were fully 
corrected, the summary schedule need 
only list the audit findings and state 
that corrective action was taken. 

(2) When audit findings were not cor-
rected or were only partially corrected, 
the summary schedule must describe 
the reasons for the finding’s recurrence 
and planned corrective action, and any 
partial corrective action taken. When 
corrective action taken is significantly 
different from corrective action pre-
viously reported in a corrective action 
plan or in DOE’s or pass-through enti-
ty’s management decision, the sum-
mary schedule must provide an expla-
nation. 

(3) When the auditee believes the 
audit findings are no longer valid or do 
not warrant further action, the reasons 
for this position must be described in 
the summary schedule. A valid reason 
for considering an audit finding as not 
warranting further action is that all of 
the following have occurred: 

(i) Two years have passed since the 
audit report in which the finding oc-
curred was submitted to DOE; 

(ii) DOE is not currently following up 
with the auditee on the audit finding; 
and 

(iii) A management decision was not 
issued. 

(c) Corrective action plan. At the com-
pletion of the audit, the auditee must 
prepare, in a document separate from 
the auditor’s findings described in 
§ 910.516 Audit findings, a corrective ac-
tion plan to address each audit finding 
included in the current year auditor’s 
reports. The corrective action plan 
must provide the name(s) of the con-
tact person(s) responsible for correc-
tive action, the corrective action 
planned, and the anticipated comple-
tion date. If the auditee does not agree 
with the audit findings or believes cor-
rective action is not required, then the 
corrective action plan must include an 
explanation and specific reasons. 

§ 910.512 Report submission. 

(a) General. (1) The audit must be 
completed and the reporting package 
described in paragraph (c) of this sec-
tion must be submitted within the ear-
lier of 30 calendar days after receipt of 
the auditor’s report(s), or nine months 
after the end of the audit period. If the 
due date falls on a Saturday, Sunday, 
or Federal holiday, the reporting pack-
age is due the next business day. 

(2) Unless restricted by Federal stat-
utes or regulations, the auditee must 
make copies available for public in-
spection. Auditees and auditors must 
ensure that their respective parts of 
the reporting package do not include 
protected personally identifiable infor-
mation. 

(b) Data collection. See paragraph 
(b)(1) of this section: 

(1) A senior level representative of 
the auditee (e.g., director of finance, 
chief executive officer, or chief finan-
cial officer) must sign a statement to 
be included as part of the reporting 
package that says that the auditee 
complied with the requirements of this 
Part, the reporting package does not 
include protected personally identifi-
able information, and the information 
included in its entirety is accurate and 
complete. 

(2) Not applicable. 
(3) Not applicable. 
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(c) Reporting package. The reporting 
package must include the: 

(1) Financial statements (if avail-
able) and schedule of expenditures of 
DOE awards discussed in § 910.510 Fi-
nancial statements, paragraphs (a) and 
(b), respectively; 

(2) Summary schedule of prior audit 
findings discussed in § 910.511 Audit 
findings follow-up, paragraph (b); 

(3) Auditor’s report(s) discussed in 
§ 910.515 Audit reporting; and 

(4) Corrective action plan discussed 
in § 910.511 Audit findings follow-up, 
paragraph (c). 

(d) Submission to DOE. The auditee 
must electronically submit the compli-
ance reporting package described in 
paragraph (c) of this section compli-
ance audits must be submitted (along 
with audited financial statements if 
audited financial statements are avail-
able), to the appropriate DOE Con-
tracting Officer as well as to the DOE 
Office of the Chief Financial Officer. 

(e) Requests for management letters 
issued by the auditor. In response to re-
quests by a Federal agency, auditees 
must submit a copy of any manage-
ment letters issued by the auditor. 

(f) Report retention requirements. 
Auditees must keep one copy of the re-
porting package described in paragraph 
(c) of this section on file for three 
years from the date of submission to 
DOE. 

(g) Not applicable. 
(h) Not applicable. 

FEDERAL AGENCIES 

§ 910.513 Responsibilities. 
(a)(1) Not applicable. 
(2) Not applicable. 
(3) Not applicable. 
(i) Not applicable. 
(ii) Not applicable. 
(iii) Not applicable. 
(iv) Not applicable. 
(v) Not applicable. 
(vi) Not applicable. 
(vii) Not applicable. 
(viii) Not applicable. 
(ix) Not applicable. 
(b) Not applicable 
(1) Not applicable 
(2) Not applicable 
(c) DOE responsibilities. DOE must 

perform the following for the awards it 
makes (See also the requirements of 2 

CFR 200.210 Information contained in a 
Federal award): 

(1) Ensure that audits are completed 
and reports are received in a timely 
manner and in accordance with the re-
quirements of this Part. 

(2) Provide technical advice and 
counsel to auditees and auditors as re-
quested. 

(3) Follow-up on audit findings to en-
sure that the recipient takes appro-
priate and timely corrective action. As 
part of audit follow-up, the DOE must: 

(i) Issue a management decision as 
prescribed in § 910.521 Management de-
cision; 

(ii) Monitor the recipient taking ap-
propriate and timely corrective action; 

(iii) Use cooperative audit resolution 
mechanisms (see 2 CFR 200.25 Coopera-
tive audit resolution) to improve DOE 
program outcomes through better 
audit resolution, follow-up, and correc-
tive action; and 

(iv) Develop a baseline, metrics, and 
targets to track, over time, the effec-
tiveness of the DOE’s process to follow- 
up on audit findings and on the effec-
tiveness of Compliance Audits in im-
proving non-Federal entity account-
ability and their use by DOE in making 
award decisions. 

(4) Not applicable. 
(5) Not applicable: 
(i) Not applicable 
(ii) Not applicable 
(6) Not applicable 
(7) Not applicable 
(i) Not applicable 
(ii) Not applicable. 
(iii) Not applicable. 
(iv) Not applicable 
(v) Not applicable 
(vi) Not applicable 
(vii) Not applicable. 
(viii) Not applicable 

AUDITORS 

§ 910.514 Scope of audit. 
(a) General. The audit must be con-

ducted in accordance with GAGAS. The 
audit must cover the entire operations 
of the auditee, or, at the option of the 
auditee, such audit must include a se-
ries of audits that cover departments, 
agencies, and other organizational 
units that expended or otherwise ad-
ministered DOE awards during such 
audit period, provided that each such 
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audit must encompass the schedule of 
expenditures of DOE awards for each 
such department, agency, and other or-
ganizational unit, which must be con-
sidered to be a for-profit entity. The fi-
nancial statements (if available) and 
schedule of expenditures of DOE 
awards must be for the same audit pe-
riod. 

(b) Financial statements. If financial 
statements are available, the auditor 
must determine whether the schedule 
of expenditures of DOE awards is stat-
ed fairly in all material respects in re-
lation to the auditee’s financial state-
ments as a whole. 

(1) Internal control. The compliance 
supplement provides guidance on inter-
nal controls over Federal programs 
based upon the guidance in Standards 
for Internal Control in the Federal 
Government issued by the Comptroller 
General of the United States and the 
Internal Control— Integrated Frame-
work, issued by the Committee of 
Sponsoring Organizations of the 
Treadway Commission (COSO). 

(2) In addition to the requirements of 
GAGAS the auditor must perform pro-
cedures to obtain an understanding of 
internal control over DOE programs 
sufficient to plan the audit to support 
a low assessed level of control risk of 
noncompliance for major programs. 

(3) Except as provided in paragraph 
(c)(4) of this section, the auditor must: 

(i) Plan the testing of internal con-
trol over compliance to support a low 
assessed level of control risk for the as-
sertions relevant to the compliance re-
quirements. 

(ii) Perform testing of internal con-
trol as planned in paragraph (c)(3)(i) of 
this section. 

(4) When internal control over some 
or all of the compliance requirements 
are likely to be ineffective in pre-
venting or detecting noncompliance, 
the planning and performing of testing 
described in paragraph (c)(3) of this 
section are not required for those com-
pliance requirements. However, the 
auditor must report a significant defi-
ciency or material weakness in accord-
ance with § 910.516 Audit findings, as-
sess the related control risk at the 
maximum, and consider whether addi-
tional compliance tests are required 
because of ineffective internal control. 

(5) Compliance. In addition to the re-
quirements of GAGAS, the auditor 
must determine whether the auditee 
has complied with Federal statutes, 
regulations, and the terms and condi-
tions of Federal awards that may have 
a direct and material effect. 

(6) The principal compliance require-
ments applicable to most Federal pro-
grams and the compliance require-
ments of the largest Federal programs 
are included in the compliance supple-
ment. 

(7) For the compliance requirements 
related to Federal programs contained 
in the compliance supplement, an audit 
of these compliance requirements will 
meet the requirements of this Part. 
Where there have been changes to the 
compliance requirements and the 
changes are not reflected in the com-
pliance supplement, the auditor must 
determine the current compliance re-
quirements and modify the audit proce-
dures accordingly. For those Federal 
programs not covered in the compli-
ance supplement, the auditor should 
follow the compliance supplement’s 
guidance for programs not included in 
the supplement. 

(8) The compliance testing must in-
clude tests of transactions and such 
other auditing procedures necessary to 
provide the auditor sufficient appro-
priate audit evidence to support an 
opinion on compliance. 

(c) Audit follow-up. The auditor must 
follow-up on prior audit findings, per-
form procedures to assess the reason-
ableness of the summary schedule of 
prior audit findings prepared by the 
auditee in accordance with § 910.511 
Audit findings follow-up paragraph (b), 
and report, as a current year audit 
finding, when the auditor concludes 
that the summary schedule of prior 
audit findings materially misrepre-
sents the status of any prior audit find-
ing. The auditor must perform audit 
follow-up procedures. 

§ 910.515 Audit reporting. 

The auditor’s report(s) may be in the 
form of either combined or separate re-
ports and may be organized differently 
from the manner presented in this sec-
tion. The auditor’s report(s) must state 
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that the audit was conducted in ac-
cordance with this Part and include 
the following: 

(a) An opinion (or disclaimer of opin-
ion) as to whether the financial state-
ments (if available) are presented fair-
ly in all material respects in accord-
ance with generally accepted account-
ing principles and an opinion (or dis-
claimer of opinion) as to whether the 
schedule of expenditures of DOE 
awards is fairly stated in all material 
respects in relation to the financial 
statements (if available) as a whole. 

(b) A report on internal control over 
financial reporting and compliance 
with Federal statutes, regulations, and 
the terms and conditions of the DOE 
award, noncompliance with which 
could have a material effect on the fi-
nancial statements. This report must 
describe the scope of testing of internal 
control and compliance and the results 
of the tests, and, where applicable, it 
will refer to the separate schedule of 
findings and questioned costs described 
in paragraph (d) of this section. 

(c) A report on compliance and report 
and internal control over compliance. 
This report must describe the scope of 
testing of internal control over compli-
ance, include an opinion or modified 
opinion as to whether the auditee com-
plied with Federal statutes, regula-
tions, and the terms and conditions of 
DOE awards which could have a direct 
and material effect and refer to the 
separate schedule of findings and ques-
tioned costs described in paragraph (d) 
of this section. 

(d) A schedule of findings and ques-
tioned costs which must include the 
following three components: 

(1) A summary of the auditor’s re-
sults, which must include: 

(i) The type of report the auditor 
issued (if applicable)on whether the fi-
nancial statements (if available) au-
dited were prepared in accordance with 
GAAP (i.e., unmodified opinion, quali-
fied opinion, adverse opinion, or dis-
claimer of opinion); 

(ii) Where applicable, a statement 
about whether significant deficiencies 
or material weaknesses in internal con-
trol were disclosed by the audit of the 
financial statements (if available); 

(iii) A statement (if applicable) as to 
whether the audit disclosed any non-

compliance that is material to the fi-
nancial statements (if available) of the 
auditee; 

(iv) Where applicable, a statement 
about whether significant deficiencies 
or material weaknesses in internal con-
trol over major programs were dis-
closed by the audit; 

(v) The type of report the auditor 
issued on compliance (i.e., unmodified 
opinion, qualified opinion, adverse 
opinion, or disclaimer of opinion); 

(vi) A statement as to whether the 
audit disclosed any audit findings that 
the auditor is required to report under 
§ 910.516 Audit findings paragraph (a); 

(vii) Not applicable. 
(viii) Not applicable. 
(ix) Not applicable. 
(2) Findings relating to the financial 

Statements (if available) which are re-
quired to be reported in accordance 
with GAGAS. 

(i) Findings and questioned costs for 
DOE awards which must include audit 
findings as defined in § 910.516 Audit 
findings, paragraph (a).Audit findings 
(e.g., internal control findings, compli-
ance findings, questioned costs, or 
fraud) that relate to the same issue 
should be presented as a single audit 
finding. 

(ii) Audit findings that relate to both 
the financial statements (if available) 
and DOE awards, as reported under 
paragraphs (d)(2) and (d)(3) of this sec-
tion, respectively, should be reported 
in both sections of the schedule. How-
ever, the reporting in one section of 
the schedule may be in summary form 
with a reference to a detailed reporting 
in the other section of the schedule. 

(e) Nothing in this Part precludes 
combining of the audit reporting re-
quired by this section with the report-
ing required by § 910.512 Report submis-
sion, paragraph (b) Data Collection 
when allowed by GAGAS. 

§ 910.516 Audit findings. 
(a) Audit findings reported. The audi-

tor must report the following as audit 
findings in a schedule of findings and 
questioned costs: 

(1) Significant deficiencies and mate-
rial weaknesses in internal control 
over major programs and significant 
instances of abuse relating to major 
programs. The auditor’s determination 
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of whether a deficiency in internal con-
trol is a significant deficiency or mate-
rial weakness for the purpose of report-
ing an audit finding is in relation to a 
type of compliance requirement for a 
major program identified in the Com-
pliance Supplement. 

(2) Material noncompliance with the 
provisions of Federal statutes, regula-
tions, or the terms and conditions of 
DOE awards related to a major pro-
gram. The auditor’s determination of 
whether a noncompliance with the pro-
visions of Federal statutes, regula-
tions, or the terms and conditions of 
DOE awards is material for the purpose 
of reporting an audit finding is in rela-
tion to a type of compliance require-
ment for a major program identified in 
the compliance supplement. 

(3) Known questioned costs that are 
greater than $25,000 for a type of com-
pliance requirement for a major pro-
gram. Known questioned costs are 
those specifically identified by the 
auditor. In evaluating the effect of 
questioned costs on the opinion on 
compliance, the auditor considers the 
best estimate of total costs questioned 
(likely questioned costs), not just the 
questioned costs specifically identified 
(known questioned costs). The auditor 
must also report known questioned 
costs when likely questioned costs are 
greater than $25,000 for a type of com-
pliance requirement for a major pro-
gram. In reporting questioned costs, 
the auditor must include information 
to provide proper perspective for judg-
ing the prevalence and consequences of 
the questioned costs. 

(4) Known questioned costs that are 
greater than $25,000 for a DOE program. 
which is not audited as a major pro-
gram. Except for audit follow-up, the 
auditor is not required under this Part 
to perform audit procedures for such a 
DOE program; therefore, the auditor 
will normally not find questioned costs 
for a program that is not audited as a 
major program. However, if the auditor 
does become aware of questioned costs 
for a DOE program that is not audited 
as a major program (e.g., as part of 
audit follow-up or other audit proce-
dures) and the known questioned costs 
are greater than $25,000, then the audi-
tor must report this as an audit find-
ing. 

(5) Not applicable. 
(6) Known or likely fraud affecting a 

DOE award, unless such fraud is other-
wise reported as an audit finding in the 
schedule of findings and questioned 
costs for DOE awards. This paragraph 
does not require the auditor to report 
publicly information which could com-
promise investigative or legal pro-
ceedings or to make an additional re-
porting when the auditor confirms that 
the fraud was reported outside the 
auditor’s reports under the direct re-
porting requirements of GAGAS. 

(7) Instances where the results of 
audit follow-up procedures disclosed 
that the summary schedule of prior 
audit findings prepared by the auditee 
in accordance with § 910.511 Audit find-
ings follow-up, paragraph (b) materi-
ally misrepresents the status of any 
prior audit finding. 

(b) Audit finding detail and clarity. 
Audit findings must be presented in 
sufficient detail and clarity for the 
auditee to prepare a corrective action 
plan and take corrective action, and 
for DOE to arrive at a management de-
cision. The following specific informa-
tion must be included, as applicable, in 
audit findings: 

(1) Federal program and specific Fed-
eral award identification including the 
CFDA title and number, and Federal 
award identification number and year. 
When information, such as the CFDA 
title and number or DOE award identi-
fication number, is not available, the 
auditor must provide the best informa-
tion available to describe the Federal 
award. 

(2) The criteria or specific require-
ment upon which the audit finding is 
based, including the Federal statutes, 
regulations, or the terms and condi-
tions of the DOE awards. Criteria gen-
erally identify the required or desired 
state or expectation with respect to 
the program or operation. Criteria pro-
vide a context for evaluating evidence 
and understanding findings. 

(3) The condition found, including 
facts that support the deficiency iden-
tified in the audit finding. 

(4) A statement of cause that identi-
fies the reason or explanation for the 
condition or the factors responsible for 
the difference between the situation 
that exists (condition) and the required 
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or desired state (criteria), which may 
also serve as a basis for recommenda-
tions for corrective action. 

(5) The possible asserted effect to 
provide sufficient information to the 
auditee and DOE to permit them to de-
termine the cause and effect to facili-
tate prompt and proper corrective ac-
tion. A statement of the effect or po-
tential effect should provide a clear, 
logical link to establish the impact or 
potential impact of the difference be-
tween the condition and the criteria. 

(6) Identification of questioned costs 
and how they were computed. Known 
questioned costs must be identified by 
applicable CFDA number(s) and appli-
cable DOE award identification num-
ber(s). 

(7) Information to provide proper per-
spective for judging the prevalence and 
consequences of the audit findings, 
such as whether the audit findings rep-
resent an isolated instance or a sys-
temic problem. Where appropriate, in-
stances identified must be related to 
the universe and the number of cases 
examined and be quantified in terms of 
dollar value. The auditor should report 
whether the sampling was a statis-
tically valid sample. 

(8) Identification of whether the 
audit finding was a repeat of a finding 
in the immediately prior audit and if 
so any applicable prior year audit find-
ing numbers. 

(9) Recommendations to prevent fu-
ture occurrences of the deficiency iden-
tified in the audit finding. 

(10) Views of responsible officials of 
the auditee. 

(c) Reference numbers. Each audit 
finding in the schedule of findings and 
questioned costs must include a ref-
erence number in the format meeting 
the requirements of the data collection 
form submission required by § 910.512 
Report submission, paragraph (b) to 
allow for easy referencing of the audit 
findings during follow-up. 

§ 910.517 Audit documentation. 
(a) Retention of audit documentation. 

The auditor must retain audit docu-
mentation and reports for a minimum 
of three years after the date of 
issuance of the auditor’s report(s) to 
the auditee, unless the auditor is noti-
fied in writing by DOE or the cognizant 

agency for indirect costs to extend the 
retention period. When the auditor is 
aware that the Federal agency or 
auditee is contesting an audit finding, 
the auditor must contact the parties 
contesting the audit finding for guid-
ance prior to destruction of the audit 
documentation and reports. 

(b) Access to audit documentation. 
Audit documentation must be made 
available upon request to the cognizant 
agency for indirect cost, DOE, or GAO 
at the completion of the audit, as part 
of a quality review, to resolve audit 
findings, or to carry out oversight re-
sponsibilities consistent with the pur-
poses of this Part. Access to audit doc-
umentation includes the right of Fed-
eral agencies to obtain copies of audit 
documentation, as is reasonable and 
necessary. 

§ 910.518 [Reserved] 

§ 910.519 Criteria for Federal program 
risk. 

(a) General. The auditor’s determina-
tion should be based on an overall eval-
uation of the risk of noncompliance oc-
curring that could be material to the 
DOE program. The auditor must con-
sider criteria, such as described in 
paragraphs (b), (c), and (d) of this sec-
tion, to identify risk in Federal pro-
grams. Also, as part of the risk anal-
ysis, the auditor may wish to discuss a 
particular DOE program with auditee 
management and DOE. 

(1) Current and prior audit experience. 
Weaknesses in internal control over 
DOE programs would indicate higher 
risk. Consideration should be given to 
the control environment over DOE pro-
grams and such factors as the expecta-
tion of management’s adherence to 
Federal statutes, regulations, and the 
terms and conditions of DOE awards 
and the competence and experience of 
personnel who administer the DOE pro-
grams. 

(i) A DOE program administered 
under multiple internal control struc-
tures may have higher risk. The audi-
tor must consider whether weaknesses 
are isolated in a single operating unit 
(e.g., one college campus) or pervasive 
throughout the entity. 
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(ii) When significant parts of a DOE 
program are passed through to sub-
recipients, a weak system for moni-
toring subrecipients would indicate 
higher risk. 

(2) Prior audit findings would indi-
cate higher risk, particularly when the 
situations identified in the audit find-
ings could have a significant impact on 
a DOE program or have not been cor-
rected. 

(3) DOE programs not recently au-
dited as major programs may be of 
higher risk than Federal programs re-
cently audited as major programs with-
out audit findings. 

(4) Oversight exercised by DOE. Over-
sight exercised by DOE could be used 
to assess risk. For example, recent 
monitoring or other reviews performed 
by an oversight entity that disclosed 
no significant problems would indicate 
lower risk, whereas monitoring that 
disclosed significant problems would 
indicate higher risk. 

(5) Federal agencies, with the concur-
rence of OMB, may identify Federal 
programs that are higher risk. OMB 
will provide this identification in the 
compliance supplement. 

(6) Inherent risk of the Federal pro-
gram. The nature of a Federal program 
may indicate risk. Consideration 
should be given to the complexity of 
the program and the extent to which 
the Federal program contracts for 
goods and services. For example, Fed-
eral programs that disburse funds 
through third party contracts or have 
eligibility criteria may be of higher 
risk. Federal programs primarily in-
volving staff payroll costs may have 
high risk for noncompliance with re-
quirements of 2 CFR 200.430 Compensa-
tion—personal services, but otherwise 
be at low risk. 

(7) The phase of a Federal program in 
its life cycle at the Federal agency 
may indicate risk. For example, a new 
Federal program with new or interim 
regulations may have higher risk than 
an established program with time-test-
ed regulations. Also, significant 
changes in Federal programs, statutes, 
regulations, or the terms and condi-
tions of Federal awards may increase 
risk. 

(8) The phase of a Federal program in 
its life cycle at the auditee may indi-

cate risk. For example, during the first 
and last years that an auditee partici-
pates in a Federal program, the risk 
may be higher due to start-up or close-
out of program activities and staff. 

(9) Programs with larger Federal 
awards expended would be of higher 
risk than programs with substantially 
smaller Federal awards expended. 

§ 910.520 Criteria for a low-risk audit- 
ee. 

(a) An auditee that meets all of the 
following conditions for each of the 
preceding two audit periods may qual-
ify as a low-risk auditee and be eligible 
for reduced audit coverage. Compliance 
audits were performed on an annual 
basis in accordance with the provisions 
of this Subpart, including submitting 
the data collection form to DOE within 
the timeframe specified in § 910.512 Re-
port submission. A for-profit entity 
that has biennial audits does not qual-
ify as a low-risk auditee. 

(b) The auditor’s opinion on whether 
the financial statements (if available) 
were prepared in accordance with 
GAAP, or a basis of accounting re-
quired by state law, and the auditor’s 
in relation to opinion on the schedule 
of expenditures of DOE awards were 
unmodified. 

(c) There were no deficiencies in in-
ternal control which were identified as 
material weaknesses under the require-
ments of GAGAS. 

(d) The auditor did not report a sub-
stantial doubt about the auditee’s abil-
ity to continue as a going concern. 

(e) None of the DOE programs had 
audit findings from any of the fol-
lowing in either of the preceding two 
audit periods: 

(1) Internal control deficiencies that 
were identified as material weaknesses 
in the auditor’s report on internal con-
trol as required under § 910.515 Audit re-
porting, paragraph (c); 

(2) Not applicable. 
(3) Not applicable. 

MANAGEMENT DECISIONS 

§ 910.521 Management decision. 
(a) General. The management deci-

sion must clearly state whether or not 
the audit finding is sustained, the rea-
sons for the decision, and the expected 
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auditee action to repay disallowed 
costs, make financial adjustments, or 
take other action. If the auditee has 
not completed corrective action, a 
timetable for follow-up should be 
given. Prior to issuing the manage-
ment decision, the Federal agency may 
request additional information or doc-
umentation from the auditee, including 
a request for auditor assurance related 
to the documentation, as a way of 
mitigating disallowed costs. The man-
agement decision should describe any 
appeal process available to the auditee. 
While not required, DOE agency may 
also issue a management decision on 
findings relating to the financial state-
ments (if they were available) which 
are required to be reported in accord-
ance with GAGAS. 

(b) As provided in § 910.513 Respon-
sibilities, paragraph (c)(3), DOE is re-
sponsible for issuing a management de-
cision for findings that relate to DOE 
awards it makes to for-profit entities. 

(c) Not applicable. 
(d) Time requirements. DOE must issue 

a management decision within six 
months of acceptance of the audit re-
port. The auditee must initiate and 
proceed with corrective action as rap-
idly as possible and corrective action 
should begin no later than upon receipt 
of the audit report. 

(e) Reference numbers. Management 
decisions must include the reference 
numbers the auditor assigned to each 
audit finding in accordance with 
§ 910.516 Audit findings paragraph (c). 

PARTS 911–999 [RESERVED] 
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CHAPTER X—DEPARTMENT OF TREASURY 

Part Page 
1000 Uniform administrative requirements, cost prin-

ciples, and audit requirements for Federal 
awards .................................................................. 359 

1001–1099 [Reserved] 
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PART 1000—UNIFORM ADMINIS-
TRATIVE REQUIREMENTS, COST 
PRINCIPLES, AND AUDIT RE-
QUIREMENTS FOR FEDERAL 
AWARDS 

Sec. 
1000.10 Applicable regulations. 
1000.306 Cost sharing or matching. 
1000.336 Access to records. 

AUTHORITY: 5 U.S.C. 301; 31 U.S.C. 301; 2 
CFR part 200. 

SOURCE: 79 FR 76047, Dec. 19, 2014, unless 
otherwise noted. 

§ 1000.10 Applicable regulations. 
Except for the deviations set forth 

elsewhere in this Part, the Department 
of the Treasury adopts the Uniform Ad-
ministrative Requirements, Cost Prin-
ciples, and Audit Requirements for 
Federal Awards, set forth at 2 CFR part 
200. 

§ 1000.306 Cost sharing or matching. 
Notwithstanding 2 CFR 200.306(e), 

Low Income Taxpayer Clinic grantees 

may use the rates found in 26 U.S.C. 
7430 so long as: 

(a) The grantee is funded to provide 
controversy representation; 

(b) The services are provided by a 
qualified representative, which in-
cludes any individual, whether or not 
an attorney, who is authorized to rep-
resent taxpayers before the Internal 
Revenue Service or an applicable 
court; 

(c) The qualified representative is 
not a student; and 

(d) The qualified representative is 
acting in a representative capacity and 
is advocating for a taxpayer. 

§ 1000.336 Access to records. 

The right of access under 2 CFR 
200.336 shall not extend to client infor-
mation held by attorneys or federally 
authorized tax practitioners under the 
Low Income Taxpayer Clinic program. 

PARTS 1201–1299 [RESERVED] 
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CHAPTER XI—DEPARTMENT OF DEFENSE 

Part Page 
1100–1102 [Reserved] 
1103 Interim grants and cooperative agreements imple-

mentation of guidance in 2 CFR part 200, ‘‘Uni-
form administrative requirements, cost prin-
ciples, and audit requirements for Federal 
awards’’ ................................................................ 363 

1104–1124 [Reserved] 
1125 Nonprocurement debarment and suspension ........... 365 
1126–1199 [Reserved] 
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PARTS 1100–1102 [RESERVED] 

PART 1103—INTERIM GRANTS AND 
COOPERATIVE AGREEMENTS IM-
PLEMENTATION OF GUIDANCE IN 
2 CFR PART 200, ‘‘UNIFORM AD-
MINISTRATIVE REQUIREMENTS, 
COST PRINCIPLES, AND AUDIT 
REQUIREMENTS FOR FEDERAL 
AWARDS’’ 

Subpart A—Interim Implementation of 
Guidance in 2 CFR Part 200 

Sec. 
1103.100 Applicability of 2 CFR part 200 to 

requirements for recipients in DoD Com-
ponents’ terms and conditions. 

Subpart B—Pre-Existing Policies Continuing 
in Effect During Interim Implementation 

1103.200 Exception for small awards. 
1103.205 Timing of payments made using the 

reimbursement method. 
1103.210 Management of federally owned 

property for which a recipient is ac-
countable. 

1103.215 Intangible property developed or 
produced under an award or subaward. 

1103.220 Debarment and suspension require-
ments related to recipients’ procure-
ments. 

1103.225 Debt collection. 

Subpart C—Definitions of Terms Used in This 
Part 

1103.300 DoD Components. 
1103.305 DoD Grant and Agreement Regula-

tions. 
1103.310 Small award. 

AUTHORITY: 5 U.S.C. 301 and 10 U.S.C. 113. 

SOURCE: 79 FR 76047, Dec. 19, 2014, unless 
otherwise noted. 

Subpart A—Interim Implementa-
tion of Guidance in 2 CFR Part 
200 

§ 1103.100 Applicability of 2 CFR part 
200 to requirements for recipients 
in DoD Components’ terms and con-
ditions. 

Effective December 26, 2014, and on 
an interim basis pending update of the 
DoD Grant and Agreement Regulations 
to implement Office of Management 
and Budget (OMB) guidance published 
in 2 CFR part 200: 

(a) The guidance in 2 CFR part 200 as 
modified and supplemented by provi-
sions of Subpart B of this part governs 
the administrative requirements, cost 
principles, and audit requirements to 
be included in terms and conditions of 
DoD Components’ new grant and coop-
erative agreement awards to: 

(1) Institutions of higher education, 
hospitals, and other nonprofit organi-
zations included in the definition of 
‘‘recipient’’ in part 32 of the DoD Grant 
and Agreement Regulations (32 CFR 
part 32). 

(2) States, local governments, and In-
dian tribal governments. 

(b) The following class deviations 
from selected provisions of the DoD 
Grant and Agreement Regulations 
therefore are approved for DoD Compo-
nents’ new grant and cooperative 
agreement awards made on or after De-
cember 26, 2014: 

(1) Awards to institutions of higher 
education, hospitals, and other non-
profit organizations included in the 
definition of ‘‘recipient’’ in part 32 of 
the DoD Grant and Agreement Regula-
tions (32 CFR part 32) are not subject 
to the administrative requirements, 
cost principles, and audit requirements 
specified in 32 CFR part 32. 

(2) Awards to States, local govern-
ments, and Indian tribal governments 
are not subject to the administrative 
requirements, cost principles, and 
audit requirements specified in part 33 
of the DoD Grant and Agreement Regu-
lations (32 CFR part 33). 

(3) References in other parts of the 
DoD Grant and Agreement Regulations 
that cite part 32 or part 33 as the 
source of administrative requirements, 
cost principles, and audit requirements 
for awards to the types of recipient en-
tities described in paragraphs (b)(1) and 
(2) of this section therefore do not 
apply to those new awards. 

(c) Provisions of the DoD Grant and 
Agreement Regulations other than 
those listed in paragraph (b) of this 
section continue to be in effect, with 
applicability as stated in those provi-
sions. 
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Subpart B—Pre-Existing Policies 
Continuing in Effect During In-
terim Implementation 

§ 1103.200 Exception for small awards. 
For small awards to institutions of 

higher education, hospitals, and other 
nonprofit organizations, DoD Compo-
nents’ terms and conditions may apply 
less restrictive requirements to recipi-
ents than the OMB guidance in 2 CFR 
part 200 specifies, except for require-
ments that are statutory. This excep-
tion maintains long-standing policy es-
tablished in 32 CFR 32.4. 

§ 1103.205 Timing of payments made 
using the reimbursement method. 

In DoD Components’ awards to insti-
tutions of higher education, hospitals, 
and other nonprofit organizations, the 
terms and conditions implementing the 
provisions of 2 CFR 200.305(b)(3) con-
cerning timing of payments when the 
reimbursement method is used must 
specify that the DoD payment office 
generally makes payment within 30 
calendar days after receipt of the re-
quest for reimbursement by the office 
designated to receive the request, un-
less the request is reasonably believed 
to be improper. This substitution of 
‘‘generally makes payment’’ for ‘‘must 
make payment’’ maintains long-stand-
ing policy established in 32 CFR 
32.22(e)(1). 

§ 1103.210 Management of federally 
owned property for which a recipi-
ent is accountable. 

In award terms and conditions imple-
menting the guidance in 2 CFR 
200.313(d) on procedural requirements 
for a recipient’s equipment manage-
ment system, DoD Components must: 

(a) For any award to an institution of 
higher education, hospital, or other 
nonprofit organization, broaden the re-
quirements of 2 CFR 200.313(d) to also 
apply to any federally owned property 
for which the recipient is accountable 
under its award. Doing so maintains 
long-standing policy established in 32 
CFR 32.34(f). 

(b) For any award to a State, local 
government, or Indian tribal govern-
ment (as defined in 32 CFR part 33), 
specify that the recipient must manage 
federally owned equipment in accord-

ance with the DoD Components’ rules 
and procedures. Doing so maintains 
long-standing policy established in 32 
CFR 33.32(f). 

§ 1103.215 Intangible property devel-
oped or produced under an award 
or subaward. 

In DoD Components’ awards to insti-
tutions of higher education, hospitals, 
and other nonprofit organizations, the 
award terms and conditions imple-
menting the guidance in 2 CFR 
200.315(a) on intangible property must 
exclude intangible property developed 
or produced under an award or 
subaward. Doing so maintains long- 
standing policy established in 32 CFR 
32.36(e). 

§ 1103.220 Debarment and suspension 
requirements related to recipients’ 
procurements. 

In award terms and conditions imple-
menting the guidance in 2 CFR 
200.318(h) on awarding contracts only 
to responsible entities, DoD Compo-
nents must require recipients to com-
ply with DoD’s implementation in 2 
CFR part 1125 of OMB guidance on non-
procurement debarment and suspension 
(2 CFR part 180). Doing so maintains 
long-standing policy established in 2 
CFR parts 180 and 1125 and in 32 CFR 
32.44(d), as well as compliance with Ex-
ecutive Orders 12549 and 12689. 

§ 1103.225 Debt collection. 

In award terms and conditions imple-
menting the guidance in 2 CFR 200.345 
on collection of amounts due, DoD 
Components must inform recipients 
that DoD post-award administration 
offices follow procedures set forth in 32 
CFR 22.820 for issuing demands for pay-
ment and transferring debts for collec-
tion, and that a recipient will be in-
formed about specific procedures and 
timeframes affecting it through the 
written notices of grants officers’ deci-
sions and demands for payment. Doing 
so maintains long-standing policy es-
tablished in 32 CFR 32.73(c). 
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Subpart C—Definitions of Terms 
Used in This Part 

§ 1103.300 DoD Components. 

The Office of the Secretary of De-
fense, the Military Departments, and 
all Defense Agencies, DoD Field Activi-
ties, and other entities within the De-
partment of Defense that are author-
ized to award or administer grants, co-
operative agreements, and other non- 
procurement transactions subject to 
the DoD Grants and Agreement Regu-
lations. 

§ 1103.305 DoD Grant and Agreement 
Regulations. 

The regulations in Chapter I, Sub-
chapter C of Title 32, Code of Federal 
Regulations, and Chapter XI of Title 2, 
Code of Federal Regulations. 

§ 1103.310 Small award. 

An award not exceeding the sim-
plified acquisition threshold. 

PARTS 1104–1124 [RESERVED] 

PART 1125—NONPROCUREMENT 
DEBARMENT AND SUSPENSION 

Sec. 
1125.10 What does this part do? 
1125.20 Does this part implement the OMB 

guidance in 2 CFR part 180 for all DoD 
nonprocurement transactions? 

1125.30 Does this part apply to me? 
1125.40 What policies and procedures must I 

follow? 

Subpart A—General 

1125.137 Who in the Department of Defense 
may grant an exception to let an ex-
cluded person participate in a covered 
transaction? 

Subpart B—Covered Transactions 

1125.220 What contracts and subcontracts, 
in addition to those listed in 2 CFR 
180.220, are covered transactions? 

Subpart C—Responsibilities of Participants 
Regarding Transactions 

1125.332 What method must I use to pass re-
quirements down to participants at lower 
tiers with whom I intend to do business? 

Subpart D—Responsibilities of DoD Officials 
Regarding Transactions 

1125.425 When do I check to see if a person 
is excluded or disqualified? 

1125.437 What method do I use to commu-
nicate to a participant the requirements 
described in the OMB guidance at 2 CFR 
180.435? 

Subparts E–H [Reserved] 

Subpart I—Definitions 

1125.930 Debarring official (DoD supplement 
to Governmentwide definition at 2 CFR 
180.930). 

1125.937 DoD Component. 
1125.1010 Suspending official (DoD supple-

ment to Governmentwide definition at 2 
CFR 180.1010). 

AUTHORITY: Sec. 2455, Pub. L. 103–355, 108 
Stat. 3327; E.O. 12549, 3 CFR, 1986 Comp., p. 
189; E.O. 12689, 3 CFR, 1989 Comp., p. 235; 5 
U.S.C. 301 and 10 U.S.C. 113. 

SOURCE: 72 FR 34984, June 26, 2007, unless 
otherwise noted. 

§ 1125.10 What does this part do? 
This part adopts the Office of Man-

agement and Budget (OMB) guidance in 
subparts A through I of 2 CFR part 180, 
as supplemented by this part, as the 
Department of Defense (DoD) policies 
and procedures for nonprocurement de-
barment and suspension. It thereby 
gives regulatory effect for the Depart-
ment of Defense to the OMB guidance 
as supplemented by this part. This part 
satisfies the requirements in section 3 
of Executive Order 12549, ‘‘Debarment 
and Suspension’’ (3 CFR 1986 Comp., p. 
189), Executive Order 12689, ‘‘Debar-
ment and Suspension’’ (3 CFR 1989 
Comp., p. 235) and 31 U.S.C. 6101 note 
(Section 2455, Public Law 103–355, 108 
Stat. 3327). 

§ 1125.20 Does this part implement the 
OMB guidance in 2 CFR part 180 
for all DoD nonprocurement trans-
actions? 

This part implements the OMB guide-
lines in 2 CFR part 180 for most DoD 
nonprocurement transactions. How-
ever, it does not implement the guide-
lines as they apply to prototype 
projects under the authority of Section 
845 of the National Defense Authoriza-
tion Act for Fiscal Year 1994 (Pub. L. 
103–160), as amended. The Director of 
Defense Procurement and Acquisition 
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Policy maintains a DoD issuance sepa-
rate from this part that addresses sec-
tion 845 transactions. 

§ 1125.30 Does this part apply to me? 
This part and, through this part, per-

tinent portions of the OMB guidance in 
subparts A through I of 2 CFR part 180 
(see table at 2 CFR 180.100(b)) apply to 
you if you are a— 

(a) Participant or principal in a 
‘‘covered transaction’’ (see subpart B of 
2 CFR part 180 and the definition of 
‘‘nonprocurement transaction’’ at 2 
CFR 180.970, as supplemented by sub-
part B of this part), other than a sec-
tion 845 transaction described in 
§ 1125.20; 

(b) Respondent in a DoD Component’s 
nonprocurement suspension or debar-
ment action; 

(c) DoD Component’s debarment or 
suspension official; or 

(d) DoD Component’s grants officer, 
agreements officer, or other official au-
thorized to enter into a nonprocure-
ment transaction that is a covered 
transaction. 

§ 1125.40 What policies and procedures 
must I follow? 

(a) General. You must follow the poli-
cies and procedures specified in appli-
cable sections of the OMB guidance in 
subparts A through I of 2 CFR part 180, 
as implemented by this part. 

(b) Specific sections of OMB guidance 
that this part supplements. In imple-
menting the OMB guidance in 2 CFR 
part 180, this part supplements eight 
sections of the guidance, as shown in 
the following table. For each of those 
sections, you must follow the policies 
and procedures in the OMB guidance, 
as supplemented by this part. 

Section of OMB guidance 
Section in this 

part where 
supplemented 

What the supplementation clarifies 

(1) 2 CFR 180.135 ............................................. § 1125.137 Who in DoD may grant an exception for an excluded person 
to participate in a covered transaction. 

(2) 2 CFR 180.220 ............................................. § 1125.220 Which lower-tier contracts under a nonprocurement trans-
action are covered transactions. 

(3) 2 CFR 180.330 ............................................. § 1125.332 What method a participant must use to communicate require-
ments to a lower-tier participant. 

(4) 2 CFR 180.425 ............................................. § 1125.425 When a DoD awarding official must check to see if a person 
is excluded or disqualified. 

(5) 2 CFR 180.435 ............................................. § 1125.437 What method a DoD official must use to communicate re-
quirements to a participant. 

(6) 2 CFR 180.930 ............................................. § 1125.930 Which DoD officials are debarring officials. 
(7) 2 CFR 180.1010 ........................................... § 1125.1010 Which DoD officials are suspending officials. 

(c) Sections of the OMB guidance that 
this part does not supplement. For any 
section of OMB guidance in subparts A 
through I of 2 CFR 180 that is not listed 
in paragraph (b) of this section, DoD 
policies and procedures are the same as 
those in the OMB guidance. 

Subpart A—General 
§ 1125.137 Who in the Department of 

Defense may grant an exception to 
let an excluded person participate 
in a covered transaction? 

Within the Department of Defense, 
the Secretary of Defense, Secretary of 
a Military Department, Head of a De-
fense Agency, Head of the Office of 
Economic Adjustment, and Head of the 
Special Operations Command have the 
authority to grant an exception to let 

an excluded person participate in a 
covered transaction, as provided in the 
OMB guidance at 2 CFR 180.135. 

Subpart B—Covered Transactions 

§ 1125.220 What contracts and sub-
contracts, in addition to those listed 
in 2 CFR 180.220, are covered trans-
actions? 

Although the OMB guidance at 2 CFR 
180.220(c) allows a Federal agency to do 
so (also see optional lower tier cov-
erage in the figure in the appendix to 2 
CFR part 180), the Department of De-
fense does not extend coverage of non-
procurement suspension and debarment 
requirements beyond first-tier procure-
ment contracts under a covered non-
procurement transaction. 
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Subpart C—Responsibilities of Par-
ticipants Regarding Trans-
actions 

§ 1125.332 What method must I use to 
pass requirements down to partici-
pants at lower tiers with whom I in-
tend to do business? 

You as a participant in a covered 
transaction must include a term or 
condition in any lower-tier covered 
transaction into which you enter, to 
require the participant of that trans-
action to— 

(a) Comply with subpart C of the 
OMB guidance in 2 CFR part 180; and 

(b) Include a similar term or condi-
tion in any covered transaction into 
which it enters at the next lower tier. 

Subpart D—Responsibilities of DoD 
Officials Regarding Transactions 

§ 1125.425 When do I check to see if a 
person is excluded or disqualified? 

In addition to the four instances 
identified in the OMB guidance at 2 
CFR 180.425, you as a DoD Component 
official must check to see if a person is 
excluded or disqualified before you ob-
ligate additional funding (e.g., through 
an incremental funding action) for a 
pre-existing grant or cooperative 
agreement with an institution of high-
er education, as provided in 32 CFR 
22.520(e)(5). 

§ 1125.437 What method do I use to 
communicate to a participant the 
requirements described in the OMB 
guidance at 2 CFR 180.435? 

You as a DoD Component official 
must include a term or condition in 
each covered transaction into which 

you enter, to communicate to the par-
ticipant the requirements to— 

(a) Comply with subpart C of 2 CFR 
part 180, as supplemented by subpart C 
of this part; and 

(b) Include a similar term or condi-
tion in any lower-tier covered trans-
actions into which the participant en-
ters. 

Subparts E–H [Reserved] 

Subpart I—Definitions 

§ 1125.930 Debarring official (DoD sup-
plement to Governmentwide defini-
tion at 2 CFR 180.930). 

DoD Components’ debarring officials 
for nonprocurement transactions are 
the same officials identified in 48 CFR 
part 209, subpart 209.4, as debarring of-
ficials for procurement contracts. 

§ 1125.937 DoD Component. 
In this part, DoD Component means 

the Office of the Secretary of Defense, 
a Military Department, a Defense 
Agency, a DoD Field Activity, or any 
other organizational entity of the De-
partment of Defense that is authorized 
to award or administer grants, cooper-
ative agreements, or other nonprocure-
ment transactions. 

§ 1125.1010 Suspending official (DoD 
supplement to Governmentwide 
definition at 2 CFR 180.1010). 

DoD Components’ suspending offi-
cials for nonprocurement transactions 
are the same officials identified in 48 
CFR part 209, subpart 209.4, as sus-
pending officials for procurement con-
tracts. 

PARTS 1126–1199 [RESERVED] 
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CHAPTER XII—DEPARTMENT OF 
TRANSPORTATION 

Part Page 
1200 Nonprocurement suspension and debarment ........... 371 
1201 Uniform andministrative, requirements, cost prin-

ciples, and audit requirements for Federal 
awards .................................................................. 372 

1201–1299 [Reserved] 
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PART 1200—NONPROCUREMENT 
SUSPENSION AND DEBARMENT 

Sec. 
1200.10 What does this part do? 
1200.20 Does this part apply to me? 
1200.30 What policies and procedures must I 

follow? 

Subpart A—General 

1200.137 Who in the Department of Trans-
portation may grant an exception to let 
an excluded person participate in a cov-
ered transaction? 

Subpart B—Covered Transactions 

1200.220 What contracts and subcontracts, 
in addition to those listed in 2 CFR 
180.220, are covered transactions? 

Subpart C—Responsibilities of Participants 
Regarding Transactions 

1200.332 What methods must I use to pass 
requirements down to participants at 
lower tiers with whom I intend to do 
business? 

Subpart D—Responsibilities of Federal 
Agency Officials Regarding Transactions 

1200.437 What method do I use to commu-
nicate to a participant the requirements 
described in the OMB guidance at 2 CFR 
180.435? 

Subparts E–J [Reserved] 

AUTHORITY: 49 U.S.C. 322; Sec. 2455, Public 
Law 103–355, 108 Stat. 3327 (31 U.S.C. 6101 
note); E.O. 12549 (3 CFR, 1986 Comp., p. 189); 
E.O. 12689 (3 CFR, 1989 Comp., p. 235). 

SOURCE: 73 FR 24140, May 2, 2008, unless 
otherwise noted. 

§ 1200.10 What does this part do? 
This part adopts the Office of Man-

agement and Budget (OMB) guidance in 
subparts A through I of 2 CFR part 180, 
as supplemented by this part, as the 
Department of Transportation policies 
and procedures for nonprocurement 
suspension and debarment. It thereby 
gives regulatory effect for the Depart-
ment of Transportation to the OMB 
guidance as supplemented by this part. 
This part satisfies the requirements in 
section 3 of Executive Order 12549, 
‘‘Supension and Debarment’’ (3 CFR 
1986 Comp., p. 189), Executive Order 
12689, ‘‘Suspension and Debarment’’ (3 

CFR 1989 Comp., p. 235) and 31 U.S.C. 
6101 note (Section 2455, Public Law 103– 
355, 108 Stat. 3327). 

§ 1200.20 Does this part apply to me? 

This part and, through this part, per-
tinent portions of the OMB guidance in 
subparts A through I of 2 CFR part 180 
(see table at 2 CFR 180.100(b)) apply to 
you if you are a— 

(a) Participant or principal in a 
‘‘covered transaction’’ (see subpart B of 
2 CFR part 180 and the definition of 
‘‘nonprocurement transaction’’ at 2 
CFR 180.970; 

(b) Respondent in a Department of 
Transportation suspension or debar-
ment action; 

(c) Department of Transportation de-
barment or suspension official; 

(d) Department of Transportation 
grants officer, agreements officer, or 
other official authorized to enter into 
any type of nonprocurement trans-
action that is a covered transaction. 

§ 1200.30 What policies and procedures 
must I follow? 

The Department of Transportation 
policies and procedures that you must 
follow are the policies and procedures 
specified in each applicable section of 
the OMB guidance in subparts A 
through I of 2 CFR part 180, as that sec-
tion is supplemented by the section in 
this part with the same section num-
ber. The contracts that are covered 
transactions, for example, are specified 
by section 220 of the OMB guidance 
(i.e., 2 CFR 180.220), as supplemented by 
section 220 in this part (i.e., § 1200.220). 
For any section of OMB guidance in 
subparts A through I of 2 CFR 180 that 
has no corresponding section in this 
part, Department of Transportation 
policies and procedures are those in the 
OMB guidance. 

Subpart A—General 

§ 1200.137 Who in the Department of 
Transportation may grant an excep-
tion to let an excluded person par-
ticipate in a covered transaction? 

Within the Department of Transpor-
tation, Office of the Secretary, the Sec-
retary or an official designated by the 
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Secretary may grant an exception per-
mitting an excluded person to partici-
pate in a particular covered trans-
action. Within an Operating Adminis-
tration of the Department of Transpor-
tation, the head of the operating ad-
ministration may grant an exception 
permitting an excluded person to par-
ticipate in a particular covered trans-
action. The head of an operating ad-
ministration may delegate this func-
tion and authorize successive delega-
tions. 

Subpart B—Covered Transactions 

§ 1200.220 What contracts and sub-
contracts, in addition to those listed 
in 2 CFR 180.220, are covered trans-
actions? 

In addition to the contracts covered 
under 2 CFR 180.220(b) of the OMB guid-
ance, this part applies to any contract, 
regardless of tier, that is awarded by a 
contractor, subcontractor, supplier, 
consultant, or its agent or representa-
tive in any transaction, if the contract 
is to be funded or provided by the De-
partment of Transportation under a 
covered nonprocurement transaction 
and the amount of the contract is ex-
pected to equal or exceed $25,000. This 
extends the coverage of the Depart-
ment of Transportation nonprocure-
ment suspension and debarment re-
quirements to all lower tiers of sub-
contracts under covered nonprocure-
ment transactions, as permitted under 
the OMB guidance at 2 CFR 180.220(c) 
(see optional lower-tier coverage in the 
figure in the appendix to 2 CFR part 
180). 

Subpart C—Responsibilities of Par-
ticipants Regarding Trans-
actions 

§ 1200.332 What methods must I use to 
pass requirements down to partici-
pants at lower tiers with whom I in-
tend to do business? 

You as a participant must include a 
term or condition in lower-tier trans-
actions requiring lower-tier partici-
pants to comply with subpart C of the 
OMB guidance in 2 CFR part 180, as 
supplemented by this subpart. 

Subpart D—Responsibilities of Fed-
eral Agency Officials Regard-
ing Transactions 

§ 1200.437 What method do I use to 
communicate to a participant the 
requirements described in the OMB 
guidance at 2 CFR 180.435? 

To communicate to a participant the 
requirements described in 2 CFR 180.435 
of the OMB guidance, you must include 
a term or condition in the transaction 
that requires the participant’s compli-
ance with subpart C of 2 CFR part 180 
and requires the participant to include 
a similar term or condition in lower- 
tier covered transactions. 

Subparts E–J [Reserved] 

PART 1201—UNIFORM ADMINIS-
TRATIVE REQUIREMENTS, COST 
PRINCIPLES, AND AUDIT RE-
QUIREMENTS FOR FEDERAL 
AWARDS 

Sec. 
1201.1 What does this part do? 
1201.2 Definitions. 
1201.80 Program income. 
1201.102 Exceptions. 
1201.106 DOT Component implementation. 
1201.107 DOT Headquarters responsibilities. 
1201.108 Inquiries. 
1201.109 Review date. 
1201.112 Conflict of interest. 
1201.206 Standard application requirements. 
1201.313 Equipment. 
1201.317 Procurements by States. 
1201.319 Competition. 
1201.327 Financial reporting. 

AUTHORITY: 49 U.S.C. 322(a); 2 CFR 200.106. 

SOURCE: 79 FR 76049, Dec. 19, 2014, unless 
otherwise noted. 

§ 1201.1 What does this part do? 
Except as otherwise provided in this 

part, the Department of Transpor-
tation adopts the Office of Manage-
ment and Budget Uniform Administra-
tive Requirements, Cost Principles, 
and Audit Requirements for Federal 
Awards (2 CFR part 200). This part su-
persedes and repeals the requirements 
of the Department of Transportation 
Common Rules (49 CFR part 18—Uni-
form Administrative Requirements for 
Grants and Cooperative Agreements to 
State and Local Governments and 49 
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CFR part 19—Uniform Administrative 
Requirements—Uniform Administra-
tive Requirements for Grants and 
Agreements with Institutions of Higher 
Education, Hospitals, and other Non- 
Profit Organizations), except that 
grants and cooperative agreements exe-
cuted prior to December 26, 2014 shall 
continue to be subject to 49 CFR parts 
18 and 19 as in effect on the date of 
such grants or agreements. New parts 
with terminology specific to the De-
partment of Transportation follow. 

§ 1201.2 Definitions. 
Throughout this part, the term ‘‘DOT 

Component’’ refers to any Division, Of-
fice, or Mode (e.g., the Federal Avia-
tion Administration (FAA), Federal 
Highway Administration (FHWA), Fed-
eral Motor Carrier Safety Administra-
tion (FMCSA), Federal Railroad Ad-
ministration (FRA), Federal Transit 
Administration (FTA), Maritime Ad-
ministration (MARAD), National High-
way Traffic Safety Administration 
(NHTSA), Office of Inspector General 
(OIG), Office of the Secretary of Trans-
portation (OST), Pipeline and Haz-
ardous Materials Safety Administra-
tion (PHMSA), St. Lawrence Seaway 
Development Corporation (SLSDC), 
and the Surface Transportation Board 
(STB)) within the Department of 
Transportation awarding Federal fi-
nancial assistance. In addition, the 
term ‘‘DOT Headquarters’’ refers to the 
Secretary of Transportation or any of-
fice designated by the Secretary to ful-
fill headquarters’ functions within any 
office under the Secretary’s immediate 
supervision. 

§ 1201.80 Program income. 
Notwithstanding 2 CFR 200.80, pro-

gram income means gross income earned 
by the non-Federal entity that is di-
rectly generated by a supported activ-
ity or earned as a result of the Federal 
award during the period of perform-
ance. (See 2 CFR 200.77 Period of per-
formance.) Program income includes 
but is not limited to income from fees 
for services performed, the use or rent-
al or real or personal property acquired 
under Federal awards, the sale of com-
modities or items fabricated under a 
Federal award, license fees and royal-
ties on patents and copyrights, and 

principal and interest on loans made 
with Federal award funds. Interest 
earned on advances of Federal funds is 
not program income. Except as other-
wise provided in Federal statutes, regu-
lations, or the terms and conditions of 
the Federal award, program income 
does not include rebates, credits, dis-
counts, taxes, special assessments, lev-
ies, and fines raised by a grantee and 
subgrantee, and interest earned on any 
of them. 

§ 1201.102 Exceptions. 

DOT Headquarters may grant excep-
tions to Part 1201 on a case-by-case 
basis. Such exceptions will be granted 
only as determined by the Secretary of 
Transportation. 

§ 1201.106 DOT Component implemen-
tation. 

The specific requirements and re-
sponsibilities for grant-making DOT 
Components are set forth in this part. 
DOT Components must implement the 
language in this part unless different 
provisions are required by Federal stat-
ute or are approved by DOT Head-
quarters. DOT Components making 
Federal awards to non-Federal entities 
must implement the language in the 
Subpart C—Pre-Federal Award Re-
quirements and Contents of Federal 
Awards of this Part through Subpart 
F—Audit Requirements of this Part in 
codified regulations unless different 
provisions are required by Federal stat-
ute or are approved by DOT Head-
quarters. 

§ 1201.107 DOT Headquarters respon-
sibilities. 

DOT Headquarters will review DOT 
Component implementation of this 
part, and will provide interpretations 
of policy requirements and assistance 
to ensure effective and efficient imple-
mentation. Any exceptions will be sub-
ject to approval by DOT Headquarters. 
Exceptions will only be made in par-
ticular cases where adequate justifica-
tion is presented. 

§ 1201.108 Inquiries. 

Inquiries regarding Part 1201 should 
be addressed to the DOT Component 
making the award, cognizant agency 
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for indirect costs, cognizant or over-
sight agency for audit, or pass-through 
entities as appropriate. DOT Compo-
nents will, in turn, direct the inquiry 
to the Office of Chief Financial Officer, 
Department of Transportation. 

§ 1201.109 Review date. 
DOT Headquarters will review this 

part at least every five years after De-
cember 26, 2014. 

§ 1201.112 Conflict of interest. 
The DOT Component making a finan-

cial assistance award must establish 
conflict of interest policies for Federal 
awards, including policies from DOT 
Headquarters. The non-Federal entity 
must disclose in writing any potential 
conflict of interest to the DOT Compo-
nent or pass-through entity in accord-
ance with applicable Federal awarding 
agency policy. 

§ 1201.206 Standard application re-
quirements. 

The requirements of 2 CFR 200.206 do 
not apply to formula grant programs, 

which do not require applicants to 
apply for funds on a project basis. 

§ 1201.313 Equipment. 

Notwithstanding 2 CFR 200.313, sub-
recipients of States shall follow such 
policies and procedures allowed by the 
State with respect to the use, manage-
ment and disposal of equipment ac-
quired under a Federal award. 

§ 1201.317 Procurements by States. 

Notwithstanding 2 CFR 200.317, sub-
recipients of States shall follow such 
policies and procedures allowed by the 
State when procuring property and 
services under a Federal award. 

§ 1201.327 Financial reporting. 

Notwithstanding 2 CFR 200.327, re-
cipients of FHWA and NHTSA financial 
assistance may use FHWA, NHTSA or 
State financial reports. 

PARTS 1202–1299 [RESERVED] 
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CHAPTER XIII—DEPARTMENT OF COMMERCE 

Part Page 
1300–1325 [Reserved] 
1326 Nonprocurement debarment and suspension ........... 377 
1327 Uniform administrative requirements, cost prin-

ciples, and audit requirements for Federal 
awards .................................................................. 379 

1328 [Reserved] 
1329 Requirements for drug-free workplace (financial 

assistance) ............................................................ 379 
1330–1399 [Reserved] 
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PARTS 1300–1325 [RESERVED] 

PART 1326—NONPROCUREMENT 
DEBARMENT AND SUSPENSION 

Sec. 
1326.10 What does this part do? 
1326.20 Does this part apply to me? 
1326.30 What policies and procedures must I 

follow? 

Subpart A—General 

1326.137 Who in the Department of Com-
merce may grant an exception to let an 
excluded person participate in a covered 
transaction? 

Subpart B—Covered Transactions 

1326.215 Which nonprocurement trans-
actions, in addition to those listed in 2 
CFR 180.215, are not covered trans-
actions? 

1326.220 What contracts and subcontracts, 
in addition to those listed in 2 CFR 
180.220, are covered transactions? 

Subpart C—Responsibilities of Participants 
Regarding Transactions 

1326.332 What methods must I use to pass 
requirements down to participants at 
lower tiers with whom I intend to do 
business? 

Subpart D—Responsibilities of Federal 
Agency Officials Regarding Transactions 

1326.437 What method do I use to commu-
nicate to a participant the requirements 
described in the OMB guidance at 2 CFR 
180.435? 

Subparts E–H [Reserved] 

Subpart I—Definitions 

1326.970 Nonprocurement transaction (De-
partment of Commerce supplement to 
government-wide definition at 2 CFR 
180.970). 

Subpart J [Reserved] 

AUTHORITY: 5 U.S.C. 301; Sec. 2455, Pub. L. 
103–355, 108 Stat. 3327; E.O. 12549, 3 CFR, 1986 
Comp., p. 189; E.O. 12689, 3 CFR, 1989 Comp., 
p. 235. 

SOURCE: 71 FR 76574, Dec. 21, 2006, unless 
otherwise noted. 

§ 1326.10 What does this part do? 
This part adopts the Office of Man-

agement and Budget (OMB) guidance in 

subparts A through I of 2 CFR part 180, 
as supplemented by this part, as the 
Department of Commerce policies and 
procedures for nonprocurement debar-
ment and suspension. It thereby gives 
regulatory effect to the OMB guidance 
as supplemented by this part. This part 
satisfies the requirements in section 3 
of Executive Order 12549, ‘‘Debarment 
and Suspension’’ (3 CFR 1986 Comp., p. 
189), Executive Order 12689, ‘‘Debar-
ment and Suspension’’ (3 CFR 1989 
Comp., p. 235) and 31 U.S.C. 6101 note 
(Section 2455, Public Law 103–355, 108 
Stat. 3327). 

§ 1326.20 Does this part apply to me? 

This part and, through this part, per-
tinent portions of the OMB guidance in 
subparts A through I of 2 CFR part 180 
(see table at 2 CFR 180.100(b)) apply to 
you if you are a— 

(a) Participant or principal in a 
‘‘covered transaction’’ (see subpart B of 
2 CFR part 180 and the definition of 
‘‘nonprocurement transaction’’ at 2 
CFR 180.970, as supplemented by sub-
part B and § 1326.970 of this part). 

(b) Respondent in a Department of 
Commerce suspension or debarment ac-
tion. 

(c) Department of Commerce debar-
ment or suspension official; 

(d) Department of Commerce grants 
officer, agreements officer, or other of-
ficial authorized to enter into any type 
of nonprocurement transaction that is 
a covered transaction; 

§ 1326.30 What policies and procedures 
must I follow? 

The Department of Commerce poli-
cies and procedures that you must fol-
low are the policies and procedures 
specified in each applicable section of 
the OMB guidance in subparts A 
through I of 2 CFR part 180, as that sec-
tion is supplemented by the section in 
this part with the same section num-
ber. The contracts that are covered 
transactions, for example, are specified 
by section 220 of the OMB guidance 
(i.e., 2 CFR 180.220) as supplemented by 
section 220 in this part (i.e., § 1326.220). 
For any section of OMB guidance in 
subparts A through I of 2 CFR 180 that 
has no corresponding section in this 
part, Department of Commerce policies 
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and procedures are those in the OMB 
guidance. 

Subpart A—General 

§ 1326.137 Who in the Department of 
Commerce may grant an exception 
to let an excluded person partici-
pate in a covered transaction? 

Within the Department of Commerce, 
the Secretary of Commerce or designee 
has the authority to grant an exception 
to let an excluded person participate in 
a covered transaction, as provided in 
the OMB guidance at 2 CFR 180.135. 

Subpart B—Covered Transactions 

§ 1326.215 Which nonprocurement 
transactions, in addition to those 
listed in 2 CFR 180.215, are not cov-
ered transactions? 

(a) For purposes of the Department of 
Commerce, a transaction that the De-
partment needs to respond to a na-
tional or agency-recognized emergency 
or disaster includes the Fisherman’s 
Contingency Fund. 

(b) For purposes of the Department of 
Commerce, an incidental benefit that 
results from ordinary governmental op-
erations includes: 

(1) Export Promotion, Trade Informa-
tion and Counseling, and Trade policy. 

(2) Geodetic Surveys and Services 
(Specialized Services). 

(3) Fishery Products Inspection Cer-
tification. 

(4) Standard Reference Materials. 
(5) Calibration, Measurement, and 

Testing. 
(6) Critically Evaluated Data (Stand-

ard Reference Data). 
(7) Phoenix Data System. 
(8) The sale or provision of products, 

information, and services to the gen-
eral public. 

(c) For purposes of the Department of 
Commerce, any other transaction if the 
application of an exclusion to the 
transaction is prohibited by law in-
cludes: 

(1) The Administration of the Anti- 
dumping and Countervailing Duty 
Statutes. 

(2) The export Trading Company Act 
Certification of Review Program. 

(3) Trade Adjustment Assistance Pro-
gram Certification. 

(4) Foreign Trade Zones Act of 1934, 
as amended. 

(5) Statutory Import Program. 

§ 1326.220 What contracts and sub-
contracts, in addition to those listed 
in 2 CFR 180.220, are covered trans-
actions? 

In addition to the contracts covered 
under 2 CFR 180.220(b) of the OMB guid-
ance, this part applies to a subcontract 
that is awarded by a participant in a 
procurement transaction covered under 
2 CFR 180.220(a), if the amount of the 
subcontract exceeds or is expected to 
exceed $25,000. This extends the cov-
erage of the Department of Commerce 
nonprocurement suspension and debar-
ment requirements to one additional 
tier of contracts under covered non-
procurement transactions, as per-
mitted under the OMB guidance at 2 
CFR 180.220(c) (see optional lower tier 
coverage in the figure in the appendix 
to 2 CFR part 180). 

Subpart C—Responsibilities of Par-
ticipants Regarding Trans-
actions 

§ 1326.332 What methods must I use to 
pass requirements down to partici-
pants at lower tiers with whom I in-
tend to do business? 

You as a participant must include a 
term or condition in lower-tier trans-
actions requiring lower-tier partici-
pants to comply with subpart C of the 
OMB guidance in 2 CFR Part 180, as 
supplemented by this subpart. 

Subpart D—Responsibilities of Fed-
eral Agency Officials Regard-
ing Transactions 

§ 1326.437 What method do I use to 
communicate to a participant the 
requirements described in the OMB 
guidance at 2 CFR 180.435? 

To communicate to a participant the 
requirements described in 2 CFR 180.435 
of the OMB guidance, you must include 
a term or condition in the transaction 
that requires the participant’s compli-
ance with subpart C of 2 CFR part 180, 
as supplemented by subpart C of this 
part, and requires the participant to 
include a similar term or condition in 
lower-tier covered transactions. 
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Subparts E–H [Reserved] 

Subpart I—Definitions 

§ 1326.970 Nonprocurement trans-
action (Department of Commerce 
supplement to government-wide 
definition at 2 CFR 180.970). 

For purposes of the Department of 
Commerce, nonprocurement trans-
action includes the following: 

(a) Joint project Agreements under 15 
U.S.C. 1525. 

(b) Cooperative research and develop-
ment agreements. 

(c) Joint statistical agreements. 
(d) Patent licenses under 35 U.S.C. 

207. 
(e) NTIS joint ventures, 15 U.S.C. 

3704b. 

Subpart J [Reserved] 

PART 1327—UNIFORM ADMINIS-
TRATIVE REQUIREMENTS, COST 
PRINCIPLES, AND AUDIT RE-
QUIREMENTS FOR FEDERAL 
AWARDS 

AUTHORITY: 5 U.S.C. 301; 38 U.S.C. 501; 2 
CFR part 200. 

SOURCE: 79 FR 76050, Dec. 19, 2014, unless 
otherwise noted. 

§ 1327.101 Adoption of 2 CFR Part 200. 

Under the authority listed above, the 
Department of Commerce adopts the 
Office of Management and Budget 
(OMB) Guidance in 2 CFR part 200. 
Thus, this part gives regulatory effect 
to the OMB guidance and supplements 
the guidance as needed for the Depart-
ment. 

PART 1328 [RESERVED] 

PART 1329—REQUIREMENTS FOR 
DRUG-FREE WORKPLACE (FINAN-
CIAL ASSISTANCE) 

Sec. 
1329.10 What does this part do? 
1329.20 Does this part apply to me? 
1329.30 What policies and procedures must I 

follow? 

Subpart A—Purpose and Coverage 
[Reserved] 

Subpart B—Requirements for Recipients 
Other Than Individuals 

1329.225 Whom in the Department of Com-
merce does a recipient other than an in-
dividual notify about a criminal drug 
conviction? 

Subpart C—Requirements for Recipients 
Who Are Individuals 

1329.300 Whom in the Department of Com-
merce does a recipient who is an indi-
vidual notify about a criminal drug con-
viction? 

Subpart D—Responsibilities of Agency 
Awarding Officials 

1329.400 What method do I use as an agency 
awarding official to obtain a recipient’s 
agreement to comply with the OMB guid-
ance? 

Subpart E—Violations of This Part and 
Consequences 

1329.500 Who in the Department of Com-
merce determines that a recipient other 
than an individual violated the require-
ments of this part? 

1329.505 Who in the Department of Com-
merce determines that a recipient who is 
an individual violated the requirements 
of this part? 

Subpart F—Definitions [Reserved] 

AUTHORITY: 5 U.S.C. 301; 41 U.S.C. 701–707. 

SOURCE: 81 FR 3700, Jan. 22, 2016, unless 
otherwise noted. 

§ 1329.10 What does this part do? 
This part requires that the award and 

administration of Department of Com-
merce grants and cooperative agree-
ments comply with Office of Manage-
ment and Budget (OMB) guidance im-
plementing the portion of the Drug- 
Free Workplace Act of 1988 (41 U.S.C. 
701–707, as amended, hereafter referred 
to as ‘‘the Act’’) that applies to grants. 
It thereby— 

(a) Gives regulatory effect to the 
OMB guidance (subparts A through F 
of 2 CFR part 182) for the Department 
of Commerce’s grants and cooperative 
agreements; and 

(b) Establishes Department of Com-
merce policies and procedures for com-
pliance with the Act that are the same 
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as those of other Federal agencies, in 
conformance with the requirement in 
41 U.S.C. 705 for Governmentwide im-
plementing regulations. 

§ 1329.20 Does this part apply to me? 

This part and, through this part, per-
tinent portions of the OMB guidance in 
subparts A through F of 2 CFR part 182 
(see table at 2 CFR 182.115(b)) apply to 
you if you are a— 

(a) Recipient of a Department of 
Commerce grant or cooperative agree-
ment; or 

(b) Department of Commerce award-
ing official. 

§ 1329.30 What policies and procedures 
must I follow? 

(a) General. You must follow the poli-
cies and procedures specified in appli-
cable sections of the OMB guidance in 
subparts A through F of 2 CFR part 182, 
as implemented by this part. 

(b) Specific sections of OMB guidance 
that this part supplements. In imple-
menting the OMB guidance in 2 CFR 
part 182, this part supplements four 
sections of the guidance, as shown in 
the following table. For each of those 
sections, you must follow the policies 
and procedures in the OMB guidance, 
as supplemented by this part. 

Section of OMB 
guidance 

Section in this 
part where 

supplemented 
What the supplementation clarifies 

(1) 2 CFR 182.225(a) ............. § 1329.225 Whom in the Department of Commerce a recipient other than an individual 
must notify if an employee is convicted for a violation of a criminal drug stat-
ute in the workplace. 

(2) 2 CFR 182.300(b) ............. § 1329.300 Whom in the Department of Commerce a recipient who is an individual must 
notify if he or she is convicted of a criminal drug offense resulting from a 
violation occurring during the conduct of any award activity. 

(3) 2 CFR 182.500 ................. § 1329.500 Who in the Department of Commerce is authorized to determine that a recipi-
ent other than an individual is in violation of the requirements of 2 CFR part 
182, as implemented by this part. 

(4) 2 CFR 182.505 ................. § 1329.505 Who in the Department of Commerce is authorized to determine that a recipi-
ent who is an individual is in violation of the requirements of 2 CFR part 
182, as implemented by this part. 

(c) Sections of the OMB guidance that 
this part does not supplement. For any 
section of OMB guidance in subparts A 
through F of 2 CFR part 182 that is not 
listed in paragraph (b) of this section, 
Department of Commerce policies and 
procedures are the same as those in the 
OMB guidance. 

Subpart A—Purpose and 
Coverage [Reserved] 

Subpart B—Requirements for 
Recipients Other Than Individuals 

§ 1329.225 Whom in the Department of 
Commerce does a recipient other 
than an individual notify about a 
criminal drug conviction? 

A recipient other than an individual 
that is required under 2 CFR 182.225(a) 
to notify Federal agencies about an 
employee’s conviction for a criminal 
drug offense must notify each Depart-
ment of Commerce office from which it 
currently has an award. 

Subpart C—Requirements for 
Recipients Who Are Individuals 

§ 1329.300 Whom in the Department of 
Commerce does a recipient who is 
an individual notify about a crimi-
nal drug conviction? 

A recipient who is an individual and 
is required under 2 CFR 182.300(b) to 
notify Federal agencies about a convic-
tion for a criminal drug offense must 
notify each Department of Commerce 
office from which it currently has an 
award. 

Subpart D—Responsibilities of 
Agency Awarding Officials 

§ 1329.400 What method do I use as an 
agency awarding official to obtain a 
recipient’s agreement to comply 
with the OMB guidance? 

To obtain a recipient’s agreement to 
comply with applicable requirements 
in the OMB guidance at 2 CFR part 182, 
you must include the following term or 
condition in the award: Drug-free 
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workplace. You as the recipient must 
comply with drug-free workplace re-
quirements in Subpart B (or Subpart C, 
if the recipient is an individual) of 2 
CFR part 1329, which adopts the 
Govemmentwide implementation (2 
CFR part 182) of sec. 5152–5158 of the 
Drug-Free Workplace Act of 1988 (Pub. 
L. 100–690, Title V, Subtitle D; 41 U.S.C. 
701–707). 

Subpart E—Violations of This Part 
and Consequences 

§ 1329.500 Who in the Department of 
Commerce determines that a recipi-
ent other than an individual vio-
lated the requirements of this part? 

The Secretary of Commerce or des-
ignee determines that a recipient other 

than an individual violated the require-
ments of this part. 

§ 1329.505 Who in the Department of 
Commerce determines that a recipi-
ent who is an individual violated 
the requirements of this part? 

The Secretary of Commerce or des-
ignee determines that a recipient who 
is an individual violated the require-
ments of this part. 

Subpart F—Definitions [Reserved] 

PARTS 1330–1399 [RESERVED] 
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CHAPTER XIV—DEPARTMENT OF THE INTERIOR 

Part Page 
1400 Nonprocurement debarment and suspension ........... 385 
1401 Requirements for drug-free workplace (financial 

assistance) ............................................................ 391 
1402 Uniform administrative requirements, cost prin-

ciples, and audit requirements for Federal 
awards .................................................................. 397 

1403–1499 [Reserved] 
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PART 1400—NONPROCUREMENT 
DEBARMENT AND SUSPENSION 

Sec. 
1400.10 What does this part do? 
1400.20 When does this part apply to me? 
1400.30 What policies and procedures must I 

follow? 

Subpart A—General 

1400.137 Who in the Department of the Inte-
rior may grant an exception to let an ex-
cluded person participate in a covered 
transaction? 

Subpart B—Covered Transactions 

1400.215 Which nonprocurement trans-
actions, in addition to those listed in 2 
CFR 180.215, are not covered trans-
actions? 

1400.220 What contracts and subcontracts, 
in addition to those listed in 2 CFR 
180.220, are covered transactions? 

Subpart C—Responsibilities of Participants 
Regarding Transactions 

1400.332 What methods must I use to pass 
requirements down to participants at 
lower tiers with whom I intend to do 
business? 

Subpart D—Responsibilities of Federal 
Agency Officials Regarding Transactions 

1400.437 What method do I use to commu-
nicate to a participant the requirements 
described in the OMB guidance at 2 CFR 
180.435? 

Subpart E—System for Award Management 
Exclusions 

1400.526 Who at DOI places exclusions infor-
mation into SAM? 

Subpart F—General Principles Relating to 
Suspension and Debarment Actions 

1400.600 How does a DOI debarment or sus-
pension action begin? 

1400.635 May DOI settle a debarment or sus-
pension action? 

Subpart G—Suspension 

1400.751 What does the Suspending and De-
barring Official consider in making a de-
cision on whether to continue a suspen-
sion following notice issuance? 

1400.752 When does a contested suspension 
action include a fact-finding proceeding? 

1400.753 How is the fact-finding proceeding 
conducted? 

1400.756 May a respondent request adminis-
trative review of the Suspending and De-
barring Official’s decision? 

Subpart H—Debarment 

1400.861 What procedures does the Sus-
pending and Debarring Official follow to 
make a decision on whether to impose 
debarment following notice issuance? 

1400.862 When does a contested debarment 
action include a fact-finding proceeding? 

1400.863 How is the fact-finding proceeding 
conducted? 

1400.876 May a respondent request adminis-
trative reconsideration of a decision? 

1400.881 May a respondent seek award eligi-
bility reinstatement at any time before 
the end of the period of debarment? 

Subpart I—Definitions 

1400.930 Debarring official (Department of 
the Interior supplement to the definition 
at 2 CFR 180.930). 

1400.970 Nonprocurement transaction (De-
partment of the Interior supplement to 
the definition at 2 CFR 180.970). 

1400.1010 Suspending official (Department of 
the Interior supplement to the definition 
at 2 CFR 180.930). 

1400.1011 The DOI Debarment Program Di-
rector. 

1400.1012 The OIG Administrative Remedies 
Division (ARD). 

1400.1013 The administrative record. 
1400.1014 Respondent. 

Subpart J [Reserved] 

AUTHORITY: Section 2455, Pub. L. 103–355, 
108 Stat. 3327 (31 U.S.C. 6101 note); 5 U.S.C. 
301; E.O. 12549 (3 CFR, 1986 Comp., p. 189); and 
E.O. 12689 (3 CFR, 1989 Comp., p. 235). 

SOURCE: 72 FR 33384, June 18, 2007, unless 
otherwise noted. 

§ 1400.10 What does this part do? 
This part provides procedures for the 

Department of the Interior nonprocure-
ment suspension and debarment ac-
tions. 

[81 FR 65855, Sept. 26, 2016] 

§ 1400.20 When does this part apply to 
me? 

This part and, through this part, per-
tinent portions of the OMB guidance in 
subparts A through I of 2 CFR part 180 
(see table at 2 CFR 180.100(b)) apply to 
you if you are— 

(a) Participant or principal in a 
‘‘covered transaction’’ (see subpart B of 
2 CFR part 180 and the definition of 
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‘‘nonprocurement transaction’’ at 2 
CFR 180.970, as supplemented by sub-
part B and § 1400.970); 

(b) Respondent in a Department of 
the Interior suspension or debarment 
action; 

(c) Department of the Interior debar-
ment or suspension official, i.e., the Di-
rector, Office of Acquisition and Prop-
erty Management; or 

(d) Department of the Interior grants 
officer, agreements officer, or other of-
ficial authorized to enter into any type 
of nonprocurement transaction that is 
a covered transaction. 

§ 1400.30 What policies and procedures 
must I follow? 

(a) The Department of the Interior 
policies and procedures that you must 
follow are specified in: 

(1) Each applicable section of the 
OMB guidance in subparts A through I 
of 2 CFR part 180; and 

(2) The supplement to each section of 
the OMB guidance that is found in this 
part under the same section number. 
(The contracts that are covered trans-
actions, for example, are specified by 
section 220 of the OMB guidance (i.e., 2 
CFR 180.220) as supplemented by sec-
tion 220 in this part (i.e., Sec. 1400.220)). 

(b) For any section of OMB guidance 
in subparts A through I of 2 CFR part 
180 that has no corresponding section 
in this part, Department of the Interior 
policies and procedures are those in the 
OMB guidance. 

Subpart A—General 

§ 1400.137 Who in the Department of 
the Interior may grant an exception 
to let an excluded person partici-
pate in a covered transaction? 

Within the Department of the Inte-
rior, the Director, Office of Acquisition 
and Property Management has the au-
thority to grant an exception to let an 
excluded person participate in a cov-
ered transaction, as provided in the 
OMB guidance at 2 CFR 180.135. 

Subpart B—Covered Transactions 
§ 1400.215 Which nonprocurement 

transactions, in addition to those 
listed in 2 CFR 180.215, are not cov-
ered transactions? 

(a) Transactions entered into pursu-
ant to Public Law 93–638, 88 Stat. 2203. 

(b) Under natural resource manage-
ment programs, permits, licenses, ex-
changes, and other acquisitions of real 
property, rights-of-way, and ease-
ments. 

(c) Transactions concerning mineral 
patent claims entered into pursuant to 
30 U.S.C. 22 et seq.; and 

(d) Water service contracts and re-
payments entered into pursuant to 43 
U.S.C. 485. 

§ 1400.220 What contracts and sub-
contracts, in addition to those listed 
in 2 CFR 180.220, are covered trans-
actions? 

Although the OMB guidance at 2 CFR 
180.220(c) allows a Federal agency to do 
so (also see optional lower tier cov-
erage in the figure in the appendix to 2 
CFR part 180), the Department of the 
Interior does not extend coverage of 
nonprocurement suspension and debar-
ment requirements beyond first-tier 
procurement contracts under a covered 
nonprocurement transaction. 

Subpart C—Responsibilities of Par-
ticipants Regarding Trans-
actions 

§ 1400.332 What methods must I use to 
pass requirements down to partici-
pants at lower tiers with whom I in-
tend to do business? 

You as a participant must include a 
term or condition in lower-tier trans-
actions requiring lower-tier partici-
pants to comply with subpart C of the 
OMB guidance in 2 CFR part 180. 

Subpart D—Responsibilities of Fed-
eral Agency Officials Regard-
ing Transactions 

§ 1400.437 What method do I use to 
communicate to a participant the 
requirements described in the OMB 
guidance at 2 CFR 180.435? 

To communicate to a participant the 
requirements described in 2 CFR 180.435 
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of the OMB guidance, you must include 
a term or condition in the transaction 
that requires the participant’s compli-
ance with subpart C of 2 CFR part 180, 
as supplemented by subpart C of this 
part, and requires the participant to 
include a similar term or condition in 
lower-tier covered transactions. 

Subpart E—System for Award 
Management Exclusions 

SOURCE: 81 FR 65855, Sept. 26, 2016, unless 
otherwise noted. 

§ 1400.526 Who at DOI Places Exclu-
sions Information into SAM? 

The Office of Acquisition and Prop-
erty Management (PAM) Debarment 
Program personnel enter information 
about persons suspended or debarred by 
DOI into the GSA Web-based System 
for Award Management (SAM) within 3 
working days of the effective date of 
the action. 

Subpart F—General Principles Re-
lating to Suspension and De-
barment Actions 

SOURCE: 81 FR 65855, Sept. 26, 2016, unless 
otherwise noted. 

§ 1400.600 How does a DOI suspension 
or debarment action begin? 

(a) Federal officials, DOI award offi-
cials, employees, or other sources will 
forward information indicating the po-
tential existence of a cause for suspen-
sion or debarment, as listed in 2 CFR 
180.700 and 180.800, to: 

(1) The DOI Office of Inspector Gen-
eral Administrative Remedies Division 
(OIG ARD); or 

(2) The Suspending and Debarring Of-
ficial. 

(b) If forwarded to the OIG ARD, that 
office will conduct a review to deter-
mine if a recommendation for adminis-
trative action is warranted. If war-
ranted, the OIG ARD will prepare and 
submit to the Suspending and Debar-
ring Official an Action Referral Memo-
randum (ARM) with supporting docu-
mentation for the administrative 
record. 

(c) OIG ARD will also identify poten-
tial matters for case development and 

conduct a review to determine if a rec-
ommendation for administrative ac-
tion is warranted. If warranted, the 
OIG ARD will prepare and submit to 
the Suspending and Debarring Official 
an ARM with supporting documenta-
tion for the administrative record. 

(d) The Suspending and Debarring Of-
ficial will review the ARM to deter-
mine the adequacy of evidence to sup-
port and initiate: 

(1) A suspension by taking the ac-
tions listed in 2 CFR 180.615 and 180.715; 
or 

(2) A debarment by taking the ac-
tions listed in 2 CFR 180.615 and 2 CFR 
180.805; and 

(3) Notification of the respondent on 
how the respondent may contest the 
action. 

§ 1400.635 May DOI settle a debarment 
or suspension action? 

Under 2 CFR 180.635, the Suspending 
and Debarring Official may resolve a 
suspension or debarment action 
through an administrative agreement 
if it is in the best interest of the Gov-
ernment at any stage of proceedings, 
where the respondent agrees to appro-
priate terms. The specific effect of ad-
ministrative agreements that incor-
porate terms regarding award eligi-
bility will vary with the terms of the 
agreements. Where the Suspending and 
Debarring Official enters into an ad-
ministrative agreement, PAM will no-
tify the award officials by: 

(a) Entering any appropriate infor-
mation regarding an exclusion or the 
termination of an exclusion into the 
SAM; and 

(b) Entering the agreement into the 
Federal Awardee Performance Integ-
rity Information System (FAPIIS) or 
its successor system. 

Subpart G—Suspension 

SOURCE: 81 FR 65855, Sept. 26, 2016, unless 
otherwise noted. 
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§ 1400.751 What does the Suspending 
and Debarring Official consider in 
making a decision on whether to 
continue a suspension following no-
tice issuance? 

(a) In the event a respondent does not 
contest the suspension in writing with-
in the time period provided at 2 CFR 
180.715 through 180.725, the suspension 
will remain in place without further 
proceedings. 

(b) Where a suspension is contested, 
the Suspending and Debarring Official 
follows the provisions at 2 CFR 180.730 
through 180.755 in reaching a decision 
on whether to continue or terminate 
the suspension. 

(c) The contested suspension pro-
ceeding will include an oral Presen-
tation of Matters in Opposition 
(PMIO), where one is requested by a re-
spondent. The PMIO is conducted in an 
informal business meeting format and 
electronically recorded for inclusion in 
the administrative record. 

(d) Where fact-finding occurs as part 
of the suspension proceeding, after re-
ceiving the findings of fact and the 
hearing record from the fact-finding of-
ficial, the Suspending and Debarring 
Official completes suspension pro-
ceedings, including a PMIO if one has 
been requested and did not occur before 
the fact-finding proceeding. Following 
completion of suspension proceedings, 
the Suspending and Debarring Official 
issues a written decision under the pro-
visions of 2 CFR 180.750 and 180.755. 

§ 1400.752 When does a contested sus-
pension action include a fact-find-
ing proceeding? 

(a) Fact-finding to resolve genuine 
disputes over facts material to the sus-
pension occurs where the conditions 
listed in 2 CFR 180.735(b) are satisfied. 

(b) The fact-finding official for DOI 
suspension proceedings is the DOI De-
barment Program Director, unless the 
Suspending and Debarring Official des-
ignates another DOI official to serve as 
the fact-finding official. 

§ 1400.753 How is the fact-finding pro-
ceeding conducted? 

(a) The fact-finding proceeding is 
conducted in accordance with PAM’s 
suspension and debarment program 

fact-finding procedures, a copy of 
which is provided to the respondent. 

(b) The fact-finding proceeding is un-
dertaken in accordance with 2 CFR 
180.745. 

(1) The reporters’ fees and other di-
rect costs associated with the fact-find-
ing proceeding are borne by the bu-
reau(s) or office(s) initiating the sus-
pension action, except in the case of 
actions initiated by the OIG ARD. 

(2) For actions initiated by the OIG 
ARD, the costs are borne by bureau(s) 
and/or office(s) out of which the matter 
arose. 

(3) A transcribed record transcript of 
the fact-finding proceedings is avail-
able to the respondent as provided at 2 
CFR 180.745(b). 

(c) The fact-finding official provides 
findings of fact and the hearing record 
to the Suspending and Debarring Offi-
cial. The fact-finding official files the 
original copy of the transcribed record 
of the fact-finding proceedings tran-
script with the administrative record. 

§ 1400.756 May a respondent request 
administrative review of the Sus-
pending and Debarring Official’s 
decision? 

A respondent may seek administra-
tive reconsideration of the Suspending 
and Debarring Official’s decision by 
following the procedures in this sec-
tion. 

(a) Within 30 days of receiving the de-
cision, the respondent may ask the 
Suspending and Debarring Official to 
reconsider the decision for clear and 
material errors of fact or law that 
would change the outcome of the mat-
ter. The respondent bears the burden of 
demonstrating the existence of the as-
serted clear and material errors of fact 
or law. 

(b) A respondent’s request for recon-
sideration must be submitted in writ-
ing to the Suspending and Debarring 
Official and include: 

(1) The specific findings of fact and 
conclusions of law believed to be in 
error; and 

(2) The reasons or legal basis for the 
respondent’s position. 

(c) The Suspending and Debarring Of-
ficial may, in the exercise of discre-
tion, stay the suspension pending re-
consideration. The Suspending and De-
barring Official will: 
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(1) Notify the respondent in writing 
of the decision on whether to recon-
sider the decision; and 

(2) If reconsideration occurs, notify 
the respondent in writing of the results 
of the reconsideration. 

Subpart H—Debarment 

SOURCE: 81 FR 65855, Sept. 26, 2016, unless 
otherwise noted. 

§ 1400.861 What procedures does the 
Suspending and Debarring Official 
follow to make a decision on wheth-
er to impose debarment following 
notice issuance? 

(a) In the event a respondent does not 
contest the proposed debarment in 
writing within the time period pro-
vided at 2 CFR 180.815 through 180.825, 
the debarment as proposed in the no-
tice will be imposed without further 
proceedings. 

(b) Where a proposed debarment is 
contested, the Suspending and Debar-
ring Official will follow the provisions 
at 2 CFR 180.830 through 180.870 in 
reaching a decision on whether to im-
pose a period of debarment. 

(c) The administrative record will in-
clude an oral PMIO, in those actions 
where the respondent requests one. The 
PMIO is conducted in an informal busi-
ness meeting format and electronically 
recorded for the record. 

(d) Where fact-finding occurs as part 
of the proposed debarment proceeding, 
after receiving the findings of fact and 
the hearing record from the fact-find-
ing official, the Suspending and Debar-
ring Official completes debarment pro-
ceedings, including a PMIO if one has 
been requested and did not occur before 
the fact-finding proceeding. Following 
completion of proposed debarment pro-
ceedings, the Suspending and Debar-
ring Official issues a written decision 
under the provisions of 2 CFR 180.870. 

§ 1400.862 When does a contested pro-
posed debarment action include a 
fact-finding proceeding? 

Fact-finding to resolve genuine dis-
putes over facts material to the pro-
posed debarment occurs where the con-
ditions at 2 CFR 180.830(b) are satisfied. 

§ 1400.863 How is the fact-finding pro-
ceeding conducted? 

(a) The fact-finding proceeding is 
conducted in accordance with PAM’s 
suspension and debarment program 
fact-finding procedures, a copy of 
which is provided to the respondent. 

(b) The fact-finding official for DOI 
debarment proceedings is the DOI De-
barment Program Director, unless the 
Suspending and Debarring Official des-
ignates another DOI official to serve as 
the fact-finding official. 

(c) The fact-finding proceeding is un-
dertaken in accordance with 2 CFR 
180.840. 

(1) The reporters’ fees and other di-
rect costs associated with the fact-find-
ing proceeding are borne by the bu-
reau(s) or office(s) initiating the debar-
ment action, except in the case of ac-
tions initiated by the OIG. 

(2) For actions initiated by the OIG, 
the costs are borne by the bureau(s) 
and/or office(s) out of which the matter 
arose. 

(3) A transcribed record of the fact- 
finding proceedings is available to the 
respondent as provided at 2 CFR 
180.840(b). 

(d) The fact-finding official provides 
written findings of fact and the hearing 
record to the Suspending and Debar-
ring Official. The fact-finding official 
files the original copy of the tran-
scribed record of the fact-finding pro-
ceedings with the administrative 
record. 

§ 1400.876 May a respondent request 
administrative reconsideration of a 
decision? 

A respondent may request the Sus-
pending and Debarring Official to re-
view a decision under this part as fol-
lows: 

(a) Within 30 days of receiving the de-
cision, the respondent may ask the 
Suspending and Debarring Official to 
reconsider the decision based on clear 
and material error(s) of fact or conclu-
sion(s) of law that would change the 
outcome of the matter. The respondent 
bears the burden of demonstrating the 
existence of the asserted clear and ma-
terial error(s) of fact or conclusion(s) 
of law. 

(b) The respondent’s request for re-
consideration must be submitted in 
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writing to the Suspending and Debar-
ring Official and include: 

(1) The specific finding(s) of fact and 
conclusion(s) of law the respondent be-
lieves are in error; and 

(2) The reasons or legal bases for the 
respondent’s position. 

(c) The Suspending and Debarring Of-
ficial may in the exercise of discretion 
stay the debarment pending reconsider-
ation. The Suspending and Debarring 
Official will review the request for re-
consideration and: 

(1) Notify the respondent in writing 
whether the Suspending and Debarring 
Official will reconsider the decision; 
and 

(2) If reconsideration occurs, notify 
the respondent in writing of the results 
of the reconsideration. 

§ 1400.881 May a respondent seek 
award eligibility reinstatement at 
any time before the end of the pe-
riod of debarment? 

In addition to a petition for reconsid-
eration based on a clear error of mate-
rial fact or law, a respondent may, at 
any time following imposition of de-
barment, request the Suspending and 
Debarring Official to reduce or termi-
nate the period of debarment based 
upon the factors under the provisions 
of 2 CFR 180.880. 

Subpart I—Definitions 
§ 1400.930 Debarring official (Depart-

ment of the Interior supplement to 
the definition at 2 CFR 180.930). 

The Debarring Official for the De-
partment of the Interior is the Direc-
tor, Office of Acquisition and Property 
Management. 

§ 1400.970 Nonprocurement trans-
action (Department of the Interior 
supplement to the definition at 2 
CFR 180.970). 

In addition to those listed in 2 CFR 
180.970, the Department of the Interior 
includes the following as nonprocure-
ment transactions: 

(a) Federal acquisition of a leasehold 
interest or any other interest in real 
property; 

(b) Concession contracts; 
(c) Disposition of Federal real and 

personal property and natural re-
sources; and 

(d) Any other nonprocurement trans-
actions between the Department and a 
person. 

§ 1400.1010 Suspending official (De-
partment of the Interior supple-
ment to the definition at 2 CFR 
180.930). 

The Suspending Official for the De-
partment of the Interior is the Direc-
tor, Office of Acquisition and Property 
Management. 

§ 1400.1011 The DOI Debarment Pro-
gram Director. 

The Debarment Program Director is 
the individual in PAM who advises the 
Suspending and Debarring Official on 
DOI suspension and debarment prac-
tices and procedures, manages the sus-
pension and debarment process, and 
acts as the DOI suspension and debar-
ment program fact-finding official. 

[81 FR 65857, Sept. 26, 2016] 

§ 1400.1012 The OIG Administrative 
Remedies Division (ARD). 

The OIG ARD prepares and forwards 
suspension and/or debarment action re-
ferral memoranda to the Suspending 
and Debarring Official and may provide 
additional assistance, in the course of 
action proceedings. 

[81 FR 65857, Sept. 26, 2016] 

§ 1400.1013 The administrative record. 
The administrative record for DOI 

suspension and debarment actions con-
sists of the initiating action referral 
memorandum and its attached docu-
ments; the action notice; contested ac-
tion scheduling correspondence; writ-
ten information, arguments and sup-
porting documents submitted by a re-
spondent in opposition to the action 
notice; written information, arguments 
and supporting documents submitted 
by the OIG ARD in response to infor-
mation provided by a respondent; the 
electronic recording of the PMIO, 
where a PMIO is held as part of the 
proceeding; where fact-finding is con-
ducted, the transcribed record of the 
fact-finding proceedings, and findings 
of fact; and the final written deter-
mination by the Suspending and Debar-
ring Official on the action; or, alter-
natively, the administrative agreement 
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endorsed by the respondent and the 
Suspending and Debarring Official that 
resolves an action. 

[81 FR 65857, Sept. 26, 2016] 

§ 1400.1014 Respondent. 
Respondent means a person who is 

the subject of a DOI suspension or pro-
posed debarment action. 

[81 FR 65857, Sept. 26, 2016] 

Subpart J [Reserved] 

PART 1401—REQUIREMENTS FOR 
DRUG-FREE WORKPLACE (FINAN-
CIAL ASSISTANCE) 

Subpart A—Purpose and Coverage 

Sec. 
1401.100 What does this part do? 
1401.105 Does this part apply to me? 
1401.110 What policies and procedures must 

I follow? 
1401.115 Are any of my Federal assistance 

awards exempt from this part? 
1401.120 Does this part affect the Federal 

contracts that I receive? 

Subpart B—Definitions 

1401.205 Award. 
1401.210 Controlled substance. 
1401.215 Conviction. 
1401.220 Cooperative agreement. 
1401.225 Criminal drug statute. 
1401.230 Debarment. 
1401.235 Drug-free workplace. 
1401.240 Employee. 
1401.245 Federal agency or agency. 
1401.250 Grant. 
1401.255 Individual. 
1401.260 Recipient. 
1401.265 State. 
1401.270 Suspension. 

Subpart C—Requirements for Recipients 
Other Than Individuals 

1401.300 What must I do to comply with this 
part? 

1401.305 What must I include in my drug- 
free workplace statement? 

1401.310 To whom must I distribute my 
drug-free workplace statement? 

1401.315 What must I include in my drug- 
free awareness program? 

1401.320 By when must I publish my drug- 
free workplace statement and establish 
my drug-free awareness program? 

1401.325 What actions must I take con-
cerning employees who are convicted of 
drug violations in the workplace? 

1401.330 How and when must I identify 
workplaces? 

1401.335 Whom in the DOI does a recipient 
other than an individual notify about a 
criminal drug conviction? 

Subpart D—Requirements for Recipients 
Who Are Individuals 

1401.400 What must I do to comply with this 
part if I am an individual recipient? 

1401.401 Whom in the DOI does a recipient 
who is an individual notify about a 
criminal drug conviction? 

Subpart E—Responsibilities of Department 
of the Interior Awarding Officials 

1401.500 What are my responsibilities as a 
DOI awarding official? 

Subpart F—Violations of this Part and 
Consequences 

1401.600 How are violations of this part de-
termined for recipients other than indi-
viduals? 

1401.605 How are violations of this part de-
termined for recipients who are individ-
uals? 

1401.610 What actions will the Federal Gov-
ernment take against a recipient deter-
mined to have violated this part? 

1401.615 Are there any exceptions to those 
actions? 

AUTHORITY: 5 U.S.C. 301; 31 U.S.C. 6101 note, 
7501; 41 U.S.C. 252a; 41 U.S.C. 701–707. 

SOURCE: 75 FR 71008, Nov. 22, 2010, unless 
otherwise noted. 

Subpart A—Purpose and 
Coverage 

§ 1401.100 What does this part do? 
This part requires that the award and 

administration of the DOI grants and 
cooperative agreements comply with 
Office of Management and Budget 
(OMB) guidance implementing the por-
tion of the Drug-Free Workplace Act of 
1988, 41 U.S.C. 701–707, as amended 
(hereinafter, ‘‘the Act’’) that applies to 
grants. It thereby— 

(a) Gives regulatory effect to the 
OMB guidance (Subparts A through F 
of 2 CFR Part 182) for DOI’s grants and 
cooperative agreements; and 

(b) Establishes DOI policies and pro-
cedures for compliance with the Act 
that are the same as those of other 
Federal agencies, in conformance with 
the requirement in 41 U.S.C. 705 for 
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government-wide implementing regula-
tions. 

§ 1401.105 Does this part apply to me? 

This part and, through this part, per-
tinent portions of the OMB guidance in 
Subparts A through F of 2 CFR part 182 
apply if you are— 

(a) A recipient of an assistance award 
from the Department of the Interior; or 

(b) The Department of the Interior 
awarding official. 

The following table (will be incor-
porated into 2 CFR part 182) shows the 
subparts that apply to you: 

If you are See subparts 

(1) A recipient who is not an individual ... A, C and F. 
(2) A recipient who is an individual ......... A, D and F. 

If you are See subparts 

(3) A Department of the Interior award-
ing official.

A, E and F. 

§ 1401.110 What policies and proce-
dures must I follow? 

(a) General. You must follow the poli-
cies and procedures specified in appli-
cable sections of the OMB guidance in 
Subparts A through F of 2 CFR part 
182, as implemented by this part. 

(b) In implementing OMB guidance in 
2 CFR part 182, this part supplements 
four sections of the guidance, as shown 
in the following table. For each of 
those sections, you must follow the 
policies and procedures set forth in the 
OMB guidance, as supplemented by this 
part. 

Section of OMB guidance 
Section in this 

part where 
supplemented 

What the supplementation clarifies 

(1) 2 CFR 182.225(a) ...................... § 1401.335 Whom in the DOI a recipient other than an individual must notify if an 
employee is convicted for a violation of a criminal drug statute in the 
workplace. 

(2) 2 CFR 182.300(b) ...................... § 1401.401 Whom in the DOI a recipient who is an individual must notify if he or 
she is convicted of a criminal drug offense resulting from a violation 
occurring during the conduct of any award activity. 

(3) 2 CFR 182.500 .......................... § 1401.600 Who in the DOI is authorized to determine that a recipient other than 
an individual is in violation of the requirements of 2 CFR Part 182, 
as implemented by this part. 

(4) 2 CFR 182.505 .......................... § 1401.605 Who in the DOI is authorized to determine that a recipient who is an 
individual is in violation of the requirements of 2 CFR Part 182, as 
implemented by this part. 

(c) Sections of the OMB guidance that 
this part does not supplement. For any 
section of OMB guidance in Subparts A 
through F of 2 CFR Part 182 that is not 
listed in paragraph (b) of this section, 
DOI policies and procedures are the 
same as those in the OMB guidance. 

§ 1401.115 Are any of my Federal as-
sistance awards exempt from this 
part? 

This part does not apply to any 
award if the Director, Office of Acquisi-
tion and Property Management (PAM), 
determines that the application of this 
part would be inconsistent with the 
international obligations of the United 
States or the laws or regulations of a 
foreign government. 

§ 1401.120 Does this part affect the 
Federal contracts that I receive? 

It will affect future contract awards 
indirectly if you are debarred or sus-

pended for a violation of the require-
ments of this part, as described in 
§ 1401.610(c). However, this part does 
not directly apply to procurement con-
tracts. The portion of the Drug-Free 
Workplace Act of 1988 that applies to 
Federal procurement contracts is car-
ried out through the Federal Acquisi-
tion Regulation in 48 CFR part 23, sub-
part 23.5. 

Subpart F—Definitions 

§ 1401.205 Award. 

Award means an award of financial 
assistance by DOI or other Federal 
agency directly to a recipient. 

(a) The term award includes: 
(1) A Federal grant or cooperative 

agreement, in the form of money or 
property in lieu of money. 

(2) A block grant or a grant in an en-
titlement program, whether or not the 
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grant is exempted from coverage under 
the Departmental rules at 43 CFR part 
12, subpart C, ‘‘Uniform Administrative 
Requirements for Grants and Coopera-
tive Agreements to State and Local 
Governments.’’ 

(b) The term award does not include: 
(1) Technical assistance that provides 

services instead of money. 
(2) Loans. 
(3) Loan guarantees. 
(4) Interest subsidies. 
(5) Insurance. 
(6) Direct appropriations. 
(7) Veterans’ benefits to individuals 

(i.e., any benefit to veterans, their fam-
ilies, or survivors by virtue of the serv-
ice of a veteran in the Armed Forces of 
the United States). 

§ 1401.210 Controlled substance. 
Controlled substance means any con-

trolled substance identified in sched-
ules I through V of the Controlled Sub-
stances Act, 21 U.S.C. 812, and as fur-
ther defined by regulations at 21 CFR 
1308.11 through 1308.15. 

§ 1401.215 Conviction. 
Conviction means a finding of guilt 

(including a plea of nolo contendere) or 
imposition of sentence, or both, by any 
judicial body charged with the respon-
sibility to determine violations of the 
Federal or State criminal drug stat-
utes. 

§ 1401.220 Cooperative agreement. 
Cooperative agreement means an award 

of financial assistance that, consistent 
with 31 U.S.C. 6305, is used to enter into 
the same kind of relationship as a 
grant (see definition of grant in section 
1401.250), except that substantial in-
volvement is expected between the 
Federal agency and the recipient when 
carrying out the activity contemplated 
by the award. The term does not in-
clude cooperative research and devel-
opment agreements as defined in 15 
U.S.C. 3710a. 

§ 1401.225 Criminal drug statute. 
Criminal drug statute means a Federal 

or non-Federal criminal statute involv-
ing the manufacture, distribution, dis-
pensing, use, or possession of any con-
trolled substance. 

§ 1401.230 Debarment. 

Debarment means an action taken by 
a Federal agency to prohibit a recipi-
ent from participating in Federal Gov-
ernment procurement contracts and 
covered non-procurement transactions. 
A recipient so prohibited is debarred, 
in accordance with the Federal Acqui-
sition Regulation for procurement con-
tracts (48 CFR part 9, subpart 9.4) and 
2 CFR part 180. 

§ 1401.235 Drug-free workplace. 

Drug-free workplace means a site for 
the performance of work done in con-
nection with a specific award at which 
employees of the recipient are prohib-
ited from engaging in the unlawful 
manufacture, distribution, dispensing, 
possession, or use of a controlled sub-
stance. 

§ 1401.240 Employee. 

(a) Employee means the employee of a 
recipient directly engaged in the per-
formance of work under the award, in-
cluding— 

(1) All direct charge employees; 
(2) All indirect charge employees, un-

less their impact or involvement in the 
performance of work under the award 
is insignificant to the performance of 
the award; and 

(3) Temporary personnel and consult-
ants who are directly engaged in the 
performance of work under the award 
and who are on the recipient’s payroll. 

(b) This definition does not include 
workers not on the payroll of the re-
cipient (e.g., volunteers, even if used to 
meet a matching requirement; consult-
ants or independent contractors not on 
the payroll; or employees of sub-recipi-
ents or subcontractors in covered 
workplaces). 

§ 1401.245 Federal agency or agency. 

Federal agency or agency means any 
United States executive department, 
military department, government cor-
poration, government controlled cor-
poration, any other establishment in 
the executive branch (including the Ex-
ecutive Office of the President), or any 
independent regulatory agency. 
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§ 1401.250 Grant. 

Grant means an award of financial as-
sistance that, consistent with 31 U.S.C. 
6304, is used to enter into a relation-
ship whereby— 

(a) The principal purpose of which is 
to transfer a thing of value to the re-
cipient to carry out a public purpose of 
support or stimulation authorized by a 
law of the United States, rather than 
to acquire property or services for the 
Federal Government’s direct benefit or 
use; and 

(b) In which substantial involvement 
is not expected between the Federal 
agency and the recipient when carrying 
out the activity contemplated by the 
award. 

§ 1401.255 Individual. 

Individual means a natural person. 

§ 1401.260 Recipient. 

Recipient means any individual, cor-
poration, partnership, association, unit 
of government (except a Federal agen-
cy) or legal entity, however organized, 
that receives an award directly from a 
Federal agency. 

§ 1401.265 State. 

State means any of the States of the 
United States, the District of Colum-
bia, the Commonwealth of Puerto Rico, 
or any territory or possession of the 
United States. 

§ 1401.270 Suspension. 

Suspension means an action taken by 
a Federal agency that immediately 
prohibits a recipient from partici-
pating in Federal Government procure-
ment contracts and covered non-pro-
curement transactions for a temporary 
period, pending completion of an inves-
tigation and any judicial or adminis-
trative proceedings that may ensue. A 
recipient so prohibited is suspended, in 
accordance with the Federal Acquisi-
tion Regulation for procurement con-
tracts (48 CFR part 9, subpart 9.4) and 
2 CFR part 180. Suspension of a recipi-
ent is a distinct and separate action 
from suspension of an award or suspen-
sion of payments under an award. 

Subpart C—Requirements for 
Recipients Other Than Individuals 

§ 1401.300 What must I do to comply 
with this part? 

There are two general requirements 
if you are a recipient other than an in-
dividual. 

(a) First, you must make a good faith 
effort, on a continuing basis, to main-
tain a drug-free workplace. You must 
agree to do so as a condition for receiv-
ing any award covered by this part. 
The specific measures that you must 
take in this regard are described in 
more detail in subsequent sections of 
this subpart. Briefly, those measures 
are to— 

(1) Publish a drug-free workplace 
statement and establish a drug-free 
awareness program for your employees; 
and 

(2) Take actions concerning employ-
ees who are convicted of violating drug 
statutes in the workplace. 

(b) Second, you must identify all 
known workplaces under your Federal 
awards. 

§ 1401.305 What must I include in my 
drug-free workplace statement? 

You must publish a statement that— 
(a) Tells your employees that the un-

lawful manufacture, distribution, dis-
pensing, possession, or use of a con-
trolled substance is prohibited in your 
workplace; 

(b) Specifies the actions that you will 
take against employees for violating 
that prohibition; and 

(c) Lets each employee know that, as 
a condition of employment under any 
award, he or she: 

(1) Will abide by the terms of the 
statement; and 

(2) Must notify you in writing if he or 
she is convicted for a violation of a 
criminal drug statute occurring in the 
workplace and must do so no more 
than five calendar days after the con-
viction. 

§ 1401.310 To whom must I distribute 
my drug-free workplace statement? 

You must require that a copy of the 
statement described in § 1401.305 be 
given to each employee who will be en-
gaged in the performance of any Fed-
eral award. 
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§ 1401.315 What must I include in my 
drug-free awareness program? 

You must establish an ongoing drug- 
free awareness program to inform em-
ployees about— 

(a) The dangers of drug abuse in the 
workplace; 

(b) Your policy of maintaining a 
drug-free workplace; 

(c) Any available drug counseling, re-
habilitation, and employee assistance 
programs; and 

(d) The penalties that you may im-
pose upon them for drug abuse viola-
tions occurring in the workplace. 

§ 1401.320 By when must I publish my 
drug-free workplace statement and 
establish my drug-free awareness 
program? 

If you are a new recipient that does 
not already have a policy statement as 
described in § 1401.305 and an ongoing 
awareness program as described in 
§ 1401.315, you must publish the state-
ment and establish the program by the 
time given in the following table: 

If . . . then you . . . 

(a) The performance period of the award is less than 30 days must have the policy statement and program in place as soon 
as possible, but before the date on which performance is ex-
pected to be completed. 

(b) The performance period of the award is 30 days or more ... must have the policy statement and program in place within 30 
days after award. 

(c) You believe there are extraordinary circumstances that will 
require more than 30 days for you to publish the policy state-
ment and establish the awareness program.

may ask the Department of the Interior awarding official to give 
you more time to do so. The amount of additional time, if 
any, to be given is at the discretion of the awarding official. 

§ 1401.325 What actions must I take 
concerning employees who are con-
victed of drug violations in the 
workplace? 

There are two actions you must take 
if an employee is convicted of a drug 
violation in the workplace: 

(a) First, you must notify Federal 
agencies if an employee who is engaged 
in the performance of an award informs 
you about a conviction, as required by 
§ 1401.305(c)(2), or you otherwise learn 
of the conviction. Your notification to 
the Federal agencies must— 

(1) Be in writing; 
(2) Include the employee’s position 

title; 
(3) Include the identification num-

ber(s) of each affected award; 
(4) Be sent within ten calendar days 

after you learn of the conviction; and 
(5) Be sent to every Federal agency 

on whose award the convicted em-
ployee was working. It must be sent to 
every awarding official or his or her of-
ficial designee, unless the Federal 
agency has specified a central point for 
the receipt of the notices. 

(b) Second, within 30 calendar days of 
learning about an employee’s convic-
tion, you must either— 

(1) Take appropriate personnel action 
against the employee, up to and includ-

ing termination, consistent with the 
requirements of the Rehabilitation Act 
of 1973, 29 U.S.C. 794, as amended; or 

(2) Require the employee to partici-
pate satisfactorily in a drug abuse as-
sistance or rehabilitation program ap-
proved for these purposes by a Federal, 
State or local health, law enforcement, 
or other appropriate agency. 

§ 1401.330 How and when must I iden-
tify workplaces? 

(a) You must identify all known 
workplaces under each DOI award. A 
failure to do so is a violation of your 
drug-free workplace requirements. You 
may identify the workplaces— 

(1) To the DOI official that is making 
the award, either at the time of appli-
cation or upon award; or 

(2) In documents that you keep on 
file in your offices during the perform-
ance of the award, in which case you 
must make the information available 
for inspection upon request by DOI offi-
cials or their designated representa-
tives. 

(b) Your workplace identification for 
an award must include the actual ad-
dress of buildings (or parts of build-
ings) or other sites where work under 
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the award takes place. Categorical de-
scriptions may be used (e.g., all vehi-
cles of a mass transit authority or 
State highway department while in op-
eration, State employees in each local 
unemployment office, performers in 
concert halls or radio studios). 

(c) If you identified workplaces to 
the DOI awarding official at the time 
of application or award, as described in 
paragraph (a)(1) of this section, and 
any workplace that you identified 
changes during the performance of the 
award, you must inform the DOI 
awarding official. 

§ 1401.335 Whom in the DOI does a re-
cipient other than an individual no-
tify about a criminal drug convic-
tion? 

The DOI is not designating a central 
location for the receipt of these re-
ports. Therefore you shall provide this 
report to every grant officer, or other 
designee within a bureau or office of 
the Department on whose grant activ-
ity the convicted employee was work-
ing. 

Subpart D—Requirements for 
Recipients Who Are Individuals 

§ 1401.400 What must I do to comply 
with this part if I am an individual 
recipient? 

As a condition of receiving a DOI 
award, if you are an individual recipi-
ent, you must agree that— 

(a) You will not engage in the unlaw-
ful manufacture, distribution, dis-
pensing, possession, or use of a con-
trolled substance in conducting any ac-
tivity related to the award; and 

(b) If you are convicted of a criminal 
drug offense resulting from a violation 
occurring during the conduct of any 
award activity, you will report the con-
viction: 

(1) In writing. 
(2) Within 10 calendar days of the 

conviction. 
(3) To the Department of the Interior 

awarding official or other designee for 
each award that you currently have, 
unless § 1401.401 or the award document 
designates a central point for the re-
ceipt of the notices. When notice is 
made to a central point, it must in-

clude the identification number(s) of 
each affected award. 

§ 1401.401 Whom in the DOI does a re-
cipient who is an individual notify 
about a criminal drug conviction? 

The DOI is not designating a central 
location for the receipt of these re-
ports. Therefore you shall provide this 
report to every grant officer, or other 
designee within a bureau or office of 
the Department on whose grant activ-
ity the convicted employee was work-
ing. 

Subpart E—Responsibilities of De-
partment of Interior Awarding 
Officials 

§ 1401.500 What are my responsibilities 
as a DOI awarding official? 

To obtain a recipient’s agreement to 
comply with applicable requirements 
in the OMB guidance at 2 CFR part 182, 
you must include the following term or 
condition in the award: 

Drug-free workplace. You, as the recipient, 
must comply with drug-free workplace re-
quirements in subpart B (or subpart C, if the 
recipient is an individual) of part 1401, which 
adopts the government-wide implementation 
of 2 CFR part 182; sections 5152–5158 of the 
Drug-Free Workplace Act of 1988, Pub. L. 
100–690, Title V, Subtitle D; 41 U.S.C. 701–707. 

Subpart F—Violations of this Part 
and Consequences 

§ 1401.600 How are violations of this 
part determined for recipients 
other than individuals? 

A recipient other than an individual 
is in violation of the requirements of 
this part if the Director, PAM deter-
mines, in writing, that— 

(a) The recipient has violated the re-
quirements of subpart B of this part; or 

(b) The number of convictions of the 
recipient’s employees for violating 
criminal drug statutes in the work-
place is large enough to indicate that 
the recipient has failed to make a good 
faith effort to provide a drug-free 
workplace. 
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§ 1401.605 How are violations of this 
part determined for recipients who 
are individuals? 

An individual recipient is in viola-
tion of the requirements of this part if 
the Director, PAM determines, in writ-
ing, that— 

(a) The recipient has violated the re-
quirements of subpart C of this part; or 

(b) The recipient is convicted of a 
criminal drug offense resulting from a 
violation occurring during the conduct 
of any award activity. 

§ 1401.610 What actions will the Fed-
eral Government take against a re-
cipient determined to have violated 
this part? 

If a recipient is determined to have 
violated this part, as described in 
§ 1401.600 or § 1401.605, DOI may take one 
or more of the following actions— 

(a) Suspension of payments under the 
award; 

(b) Suspension or termination of the 
award; and 

(c) Suspension or debarment of the 
recipient under 2 CFR part 180, for a 
period not to exceed five years. 

§ 1401.615 Are there any exceptions to 
those actions? 

The Secretary of the Interior may 
waive with respect to a particular 
award, in writing, a suspension of pay-
ments under an award, suspension or 
termination of an award, or suspension 
or debarment of a recipient if the Sec-
retary of the Interior determines that 
such a waiver would be in the public in-
terest. This exception authority cannot 
be delegated to any other official. 

PART 1402—UNIFORM ADMINIS-
TRATIVE REQUIREMENTS, COST 
PRINCIPLES, AND AUDIT RE-
QUIREMENTS FOR FEDERAL 
AWARDS 

Sec. 
1402.100 Purpose. 
1402.101 To whom does this part apply? 
1402.102 Do DOI financial assistance policies 

include any exceptions to 2 CFR part 200? 
1402.103 Does DOI have any other policies or 

procedures award recipients must follow? 

AUTHORITY: 5 U.S.C. 301; 38 U.S.C. 501, 2 
CFR part 200. 

SOURCE: 79 FR 76050, Dec. 19, 2014, unless 
otherwise noted. 

§ 1402.100 Purpose. 

The Uniform Administrative Re-
quirements, Cost Principles, and Audit 
Requirements for Federal Awards set 
forth in 2 CFR part 200 apply to the De-
partment of the Interior. This part 
adopts, as the Department of the Inte-
rior (DOI) policies and procedures, the 
Office of Management and Budget’s 
(OMB) Uniform Administrative Re-
quirements, Cost Principles, and Audit 
Requirements set forth in 2 CFR part 
200. The Uniform guidance applies in 
full except as stated in §§ 1402.102 and 
1402.103. 

§ 1402.101 To whom does this part 
apply? 

This part, and through it 2 CFR part 
200, subparts A through E. applies to 
any non-Federal entity that applies 
for, receives, operates, or expends funds 
from a DOI Federal financial assist-
ance award, cooperative agreement or 
grant after the effective date of Decem-
ber 26, 2014. 

§ 1402.102 Do DOI financial assistance 
policies include any exceptions to 2 
CFR part 200? 

This chapter applies to Federally rec-
ognized Indian tribal governments, ex-
cept for those awards made pursuant to 
the authority of the Indian Self-Deter-
mination and Education Assistance 
Act (P.L. 93–638, 88 Stat. 2204), as 
amended. However, Sec. 9 of P.L. 93–638 
does provide for use of a grant agree-
ment or cooperative agreement when 
mutually agreed to by the Secretary of 
the Interior and the tribal organization 
involved. 

§ 1402.103 Does DOI have any other 
policies or procedures award re-
cipients must follow? 

Award recipients must follow bureau/ 
office program specific or technical 
merit policies and procedures that will 
be published in the FEDERAL REGISTER, 
Grants.gov, or bureau Web site. 

PARTS 1403–1499 [RESERVED] 
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CHAPTER XV—ENVIRONMENTAL PROTECTION 
AGENCY 

Part Page 
1500 Uniform administrative requirements, cost prin-

ciples, and audit requiremens for Federal awards 401 
1501–1531 [Reserved] 
1532 Nonprocurement debarment and suspension ........... 407 
1536 Requirements for drug-free workplace (financial 

assistance) ............................................................ 414 
1537–1599 [Reserved] 
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PART 1500—UNIFORM ADMINIS-
TRATIVE REQUIREMENTS, COST 
PRINCIPLES, AND AUDIT RE-
QUIREMENTS FOR FEDERAL 
AWARDS 

Subpart A—Acronyms and Definitions 
[Reserved] 

Subpart B—General Provisions 

Sec. 
1500.1 Adoption of 2 CFR part 200. 
1500.2 Applicability. 
1500.3 Exceptions. 
1500.4 Supersession. 

Subpart C—Pre-Federal Award Require-
ments and Contents of Federal 
Awards. 

1500.5 Fixed Amount Awards. 

Subpart D—Post Federal Award 
Requirements. 

STANDARDS FOR FINANCIAL AND PROGRAM 
MANAGEMENT 

1500.6 Retention requirements for records. 
1500.7 Program Income. 
1500.8 Revision of budget and program 

plans. 

PROCUREMENT STANDARDS 

1500.9 General Procurement Standards. 
1500.10 Use of the same architect or engi-

neer during construction. 

PERFORMANCE AND FINANCIAL MONITORING 
AND REPORTING 

1500.11 Quality Assurance. 

Subpart E—Disputes. 

1500.12 Purpose and scope of this subpart. 
1500.13 Definitions. 
1500.14 Submission of Appeal. 
1500.15 Notice of receipt of Appeal to Af-

fected Entity. 
1500.16 Determination of Appeal. 
1500.17 Request for review. 
1500.18 Notice of receipt of request for re-

view. 
1500.19 Determination of request for review. 

AUTHORITY: 5 U.S.C. 301, 42 U.S.C. 241, 242b, 
243, 246, 1857 et seq., 33 U.S.C. 1251 et seq., 42 
U.S.C. 7401 et seq., 42 U.S.C. 6901 et seq., 42 
U.S.C. 300f et seq., 7 U.S.C. 136 et seq., 15 
U.S.C. 2601 et seq., 42 U.S.C. 9601 et seq., 20 
U.S.C. 4011 et seq., and 33 U.S.C. 1401 et seq.; 
2 CFR part 200. 

SOURCE: 79 FR 76050, Dec. 19, 2014, unless 
otherwise noted. 

Subpart A—Acronyms and 
Definitions [Reserved] 

Subpart B—General Provisions 

§ 1500.1 Adoption of 2 CFR Part 200. 
Under the authority listed above the 

Environmental Protection Agency 
adopts the Office of Management and 
Budget (OMB) guidance Uniform Ad-
ministrative Requirements, Cost Prin-
ciples, and Audit Requirements for 
Federal Awards to Non-Federal Enti-
ties (subparts A through F of 2 CFR 
part 200), as supplemented by this part, 
as the Environmental Protection Agen-
cy (EPA) policies and procedures for fi-
nancial assistance administration. This 
part satisfies the requirements of 2 
CFR 200.110(a) and gives regulatory ef-
fect to the OMB guidance as supple-
mented by this part. EPA also has pro-
grammatic regulations located in 40 
CFR Chapter 1 Subchapter B. 

§ 1500.2 Applicability. 
Uniform administrative require-

ments and cost principles (Subparts A 
through E of 2 CFR part 200 as supple-
mented by this part) apply to foreign 
public entities or foreign organiza-
tions, except where EPA determines 
that the application of these subparts 
would be inconsistent with the inter-
national obligations of the United 
States or the statute or regulations of 
a foreign government. 

§ 1500.3 Exceptions. 
Consistent with 2 CFR 200.102(b): 
(a) In the EPA, the Director, Office of 

Grants and Debarment or designee, is 
authorized to grant exceptions on a 
case-by-case basis for non-Federal enti-
ties. 

(b) The EPA Director or designee is 
also authorized to approve exceptions, 
on a class or an individual case basis, 
to EPA program specific assistance 
regulations other than those which im-
plement statutory and executive order 
requirements. 

§ 1500.4 Supersession. 
Effective December 26, 2014, this part 

supersedes the following regulations 
under Title 40 of the Code of Federal 
Regulations: 
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(a) 40 CFR part 30, ‘‘Uniform Admin-
istrative Requirements for Grants and 
Agreements with Institutions of Higher 
Education, Hospitals, and other Non- 
profit Organizations.’’ 

(b) 40 CFR part 31, ‘‘Uniform Admin-
istrative Requirements for Grants and 
Cooperative Agreements to State and 
Local Governments.’’ 

Subpart C—Pre-Federal Award 
Requirements and Contents of 
Federal Awards 

§ 1500.5 Fixed Amount Awards. 
In the EPA, programs awarding fixed 

amount awards will do so in accord-
ance with guidance issued from the Of-
fice of Grants and Debarment. (See 2 
CFR 200.201(b)). 

Subpart D—Post Federal Award 
Requirements. 

STANDARDS FOR FINANCIAL AND 
PROGRAM MANAGEMENT 

§ 1500.6 Retention requirements for 
records. 

(a) In the EPA, some programs re-
quire longer retention requirements for 
records by statute. 

(b) When there is a difference be-
tween the retention requirements for 
records of the Uniform Administrative 
Requirements, Cost Principles, and 
Audit Requirements for Federal 
Awards (2 CFR 200.333) and the applica-
ble statute, the non-federal entity will 
follow to the retention requirements 
for records in the statute. 

§ 1500.7 Program Income. 
(a) Governmental revenues. Permit 

fees are governmental revenue and not 
program income. (See 2 CFR 200.307(c)) 

(b) Use of Program Income. The de-
fault use of program income for EPA 
awards is addition. The program in-
come shall be used for the purposes and 
under the conditions of the assistance 
agreement. (See 2 CFR 200.307(e)(2)) 

(c) Brownfields Revolving Loan. To 
continue the mission of the 
Brownfields Revolving Loan fund, re-
cipients may use grant funding prior to 
using program income funds generated 
by the revolving loan fund. Recipients 

may also keep program income at the 
end of the assistance agreement as long 
as they use these funds to continue to 
operate the revolving loan fund or 
some other brownfield purpose as out-
lined in their closeout agreement. 

§ 1500.8 Revision of budget and pro-
gram plans. 

Pre-award Costs. EPA award recipi-
ents may incur allowable project costs 
90 calendar days before the Federal 
awarding agency makes the Federal 
award. Expenses more than 90 calendar 
days pre-award require prior approval 
of EPA. All costs incurred before EPA 
makes the award are at the recipient’s 
risk. EPA is under no obligation to re-
imburse such costs if for any reason 
the recipient does not receive a Federal 
award or if the Federal award is less 
than anticipated and inadequate to 
cover such costs. 

PROCUREMENT STANDARDS 

§ 1500.9 General Procurement Stand-
ards. 

(a) Payment to consultants. EPA will 
limit its participation in the salary 
rate (excluding overhead) paid to indi-
vidual consultants retained by recipi-
ents or by a recipient’s contractors or 
subcontractors to the maximum daily 
rate for level 4 of the Executive Sched-
ule unless a greater amount is author-
ized by law. (Recipient’s may, however, 
pay consultants more than this 
amount with non EPA funds.) This lim-
itation applies to consultation services 
of designated individuals with special-
ized skills who are paid at a daily or 
hourly rate. This rate does not include 
transportation and subsistence costs 
for travel performed; recipients will 
pay these in accordance with their nor-
mal travel reimbursement practices. 
Contracts with firms for services which 
are awarded using the procurement 
standards in Subpart D of 2 CFR part 
200 are not affected by this limitation. 

(b) Subawards with firms for services 
which are awarded using the procure-
ment standards in 2 CFR 200.317 
through 2 CFR 200.326 are not affected 
by this limitation. 
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§ 1500.10 Use of the same architect or 
engineer during construction. 

(a) If the recipient is satisfied with 
the qualifications and performance of 
the architect or engineer who provided 
any or all of the facilities planning or 
design services for a waste-water treat-
ment works project and wishes to re-
tain that firm or individual during con-
struction of the project, it may do so 
without further public notice and eval-
uation of qualifications, provided: 

(1) The recipient received a facilities 
planning (Step 1) or design grant (Step 
2), and selected the architect or engi-
neer in accordance with EPA’s procure-
ment regulations in effect when EPA 
awarded the grant; or 

(2) The award official approves non-
competitive procurement under 2 CFR 
200.320(f) for reasons other than simply 
using the same individual or firm that 
provided facilities planning or design 
services for the project; or 

(3) The recipient attests that: 
(i) The initial request for proposals 

clearly stated the possibility that the 
firm or individual selected could be 
awarded a subaward for services during 
construction; and 

(ii) The firm or individual was se-
lected for facilities planning or design 
services in accordance with procedures 
specified in this section. 

(iii) No employee, officer or agent of 
the recipient, any member of their im-
mediate families, or their partners 
have financial or other interest in the 
firm selected for award; and 

(iv) None of the recipient’s officers, 
employees or agents solicited or ac-
cepted gratuities, favors or anything of 
monetary value from contractors or 
other parties to subawards. 

(b) However, if the recipient uses the 
procedures in paragraph (a) of this sec-
tion to retain an architect or engineer, 
any Step 3 subawards between the ar-
chitect or engineer and the grantee 
must meet all of the other procure-
ment provisions in 2 CFR 200.317 
through 200.326. 

PERFORMANCE AND FINANCIAL 
MONITORING AND REPORTING 

§ 1500.11 Quality Assurance. 
(a) Quality assurance applies to all 

assistance agreements that involve en-

vironmentally related data operations, 
including environmental data collec-
tion, production or use. 

(b) Recipients shall develop a written 
quality assurance system commensu-
rate with the degree of confidence 
needed for the environmentally related 
data operations. 

(c) If the recipient complies with 
EPA’s quality policy, the system will 
be presumed to be in compliance with 
the quality assurance system require-
ment. The recipient may also comply 
with the quality assurance system re-
quirement by complying with Amer-
ican National Standard ASQ/ANSI 
E4:2014: Quality management systems 
for environmental information and 
technology programs. 

(d) The recipient shall submit the 
written quality assurance system for 
EPA review. Upon EPA’s written ap-
proval, the recipient shall implement 
the EPA-approved quality assurance 
system. 

(e) EPA Quality Policy is available 
at: http://www.epa.gov/quality. 

(f) The standards required in this sec-
tion are incorporated by reference into 
this section with the approval of the 
Director of the Federal Register under 
5 U.S.C. 552(a) and 1 CFR part 51. 

The material is available for inspec-
tion at the Environmental Protection 
Agency’s Headquarters Library, Room 
3340, EPA West Building, 1301 Constitu-
tion Avenue NW., Washington, DC 
20004, (202) 566–0556. A copy is also 
available for inspection at the National 
Archives and Records Administration 
(NARA). For information on the avail-
ability of this material at NARA, call 
202–741–6030, or go to: http:// 
www.archives.gov/federallregister/ 
codeloflfederallregulations/ 
ibrlocations.html. 

(1) American Society for Quality, 600 
North Plankinton Avenue, Milwaukee, 
WI 53201, 1–800–248–1946, http://asq.org. 

(i) American National Standard ASQ/ 
ANSI E4:2014: Quality management 
systems for environmental information 
and technology programs—Require-
ments with guidance for use, approved 
February 4, 2014. 

(ii) Reserved. 
(2) Reserved. 

[79 FR 76050, Dec. 19, 2014, as amended at 80 
FR 61088, Oct. 9, 2015] 
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Subpart E—Disputes 
§ 1500.12 Purpose and scope of this 

subpart. 
(a) This section provides the process 

for the resolution of pre-award and 
post-award assistance agreement dis-
putes as described in § 1500.13, except 
for: 

(1) Assistance agreement competi-
tion-related disputes; and 

(2) Any appeal process relating to an 
award official’s determination that an 
entity is not qualified for award that 
may be developed pursuant to guidance 
implementing Section 872 of the Dun-
can Hunter National Defense Author-
ization Act for Fiscal Year 2009 (Pub. 
L. 110–417, as amended). 

(b) Pre-award and post-award dis-
agreements between affected entities 
and EPA related to an assistance 
agreement should be resolved at the 
lowest level possible. If an agreement 
cannot be reached, absent any other 
applicable statutory or regulatory dis-
pute provisions, affected entities must 
follow the dispute procedures outlined 
in this subpart. 

(c) Determinations affecting assist-
ance agreements made under other 
Agency decision-making processes are 
not subject to review under the proce-
dures in this Subpart or the Agency’s 
procedures for resolving assistance 
agreement competition-related dis-
putes. These determinations include, 
but are not limited to: 

(1) Decisions on requests for excep-
tions under § 1500.3; 

(2) Bid protest decisions under 2 CFR 
200.318(k) 

(3) National Environmental Policy 
Act decisions under 40 CFR part 6; 

(4) Policy decisions of the EPA Inter-
nal Audit Dispute Resolution Process 
(formerly known as Audit Resolution 
Board); and 

(5) Suspension and Debarment Deci-
sions under 2 CFR parts 180 and 1532. 

§ 1500.13 Definitions. 
As used in this subpart: 
(a) Action Official (AO) is the EPA of-

ficial who authors the Agency Decision 
to the Affected Entity regarding a pre- 
award or post-award matter. 

(b) Affected Entity is an entity that 
applies for and/or receives Federal fi-

nancial assistance from EPA including 
but not limited to: State and local gov-
ernments, Indian Tribes, Intertribal 
Consortia, Institutions of Higher Edu-
cation, Hospitals, and other Non-profit 
Organizations, and Individuals. 

(c) Agency Decision is the Agency’s 
initial pre-award or post-award deter-
mination. The Agency Decision is sent 
by the Action Official (AO) to the Af-
fected Entity electronically and in-
forms them of their dispute rights in-
cluding appealing the Agency Decision 
to the DDO. Assistance Agreement Ap-
peal (or Appeal) is the letter an Af-
fected Entity submits to the DDO to 
challenge an Agency Decision. 

(d) Dispute is a disagreement by an 
Affected Entity with a specific Agency 
Decision regarding a pre-award or post- 
award action. 

(e) Disputes Decision Official (DDO) is 
the designated agency official respon-
sible for issuing a decision resolving an 
Appeal. 

(1) The DDO for a Headquarters As-
sistance Agreement Appeal is the Di-
rector of the Grants and Interagency 
Agreement Management Division in 
the Office of Grants and Debarment or 
designee. To help provide for a fair and 
impartial review, the AO for the chal-
lenged Agency Decision may not serve 
as the Headquarters DDO and the DDO 
cannot serve as the Review Official for 
the Appeal decision. 

(2) The DDO for a Regional Assist-
ance Agreement Appeal is the official 
designated by the Regional Adminis-
trator to issue the written decision re-
solving the Appeal. To help provide for 
a fair and impartial review, the AO for 
the challenged Agency Decision may 
not serve as the Regional DDO and the 
DDO cannot serve as the Review Offi-
cial for the Appeal decision. Request 
for Review is the letter an Affected En-
tity submits to the designated Review 
Official to challenge the DDO’s Appeal 
decision. 

(f) Review Official is the EPA official 
responsible for issuing a decision re-
solving an Affected Entity’s request for 
review of a DDO’s Appeal decision. 

(1) For a Headquarters DDO Appeal 
decision, the Review Official is the Di-
rector of the Office of Grants and De-
barment or designee. 
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(2) For a Regional DDO Appeal deci-
sion, the Review Official is the Re-
gional Administrator or designee. 

§ 1500.14 Submission of Appeal. 
An Affected Entity or its authorized 

representative may dispute an Agency 
Decision by electronically submitting 
an Appeal to the DDO identified in the 
Agency Decision. In order for the DDO 
to consider the Appeal, it must satisfy 
the following requirements: 

(a) Timeliness. The DDO must receive 
the Appeal no later than 30 calendar 
days from the date the Agency Deci-
sion is electronically sent to the Af-
fected Entity. The DDO will dismiss 
any Appeal received after the 30-day 
period unless the DDO grants an exten-
sion of time to submit the Appeal. The 
Affected Entity must submit a written 
request for extension to the DDO be-
fore the expiration of the 30-day period. 
The DDO may grant a one-time exten-
sion of up to 30 calendar days when jus-
tified by the situation, which may in-
clude the unusual complexity of the 
Appeal or because of exigent cir-
cumstances. 

(b) Method of submission. The Affected 
Entity must submit the Appeal elec-
tronically via email to the DDO, with a 
copy to the AO, using the email ad-
dresses specified in the Agency Deci-
sion within the 30-day period stated in 
paragraph (a) of this section. 

(c) Contents of Appeal. The Appeal 
submitted to the DDO must include: 

(1) A copy of the disputed Agency De-
cision; 

(2) A detailed statement of the spe-
cific legal and factual grounds for the 
Appeal, including copies of any sup-
porting documents; 

(3) The specific remedy or relief the 
Affected Entity seeks under the Ap-
peal; and 

(4) The name and contact informa-
tion, including email address, of the 
Affected Entity’s designated point of 
contact for the Appeal. 

§ 1500.15 Notice of receipt of Appeal to 
Affected Entity. 

Within 15 calendar days of receiving 
the Appeal, the DDO will provide the 
Affected Entity a written notice, sent 
electronically, acknowledging receipt 
of the Appeal. 

(a) Timely Appeals. If the Appeal was 
timely submitted, the notice of ac-
knowledgement may identify any addi-
tional information or documentation 
that is required for a thorough consid-
eration of the Appeal. The notice 
should provide no more than 30 cal-
endar days for the Affected Entity to 
provide the requested information. If it 
is not feasible to identify such informa-
tion or documentation in the notice 
the DDO may request it at a later 
point in time prior to Appeal resolu-
tion. 

(b) Untimely Appeals. If the DDO did 
not receive the Appeal within the re-
quired 30-day period, or any extension 
of it, the DDO will notify the Affected 
Entity that the Appeal is being dis-
missed as untimely and the Agency De-
cision of the AO becomes final. The no-
tification will also identify the Review 
Official. The dismissal of an untimely 
Appeal constitutes the final agency ac-
tion, unless further review is sought in 
accordance with the requirements of 
§ 1500.16. In limited circumstances, the 
DDO may, as a matter of discretion, 
consider an untimely Appeal if doing so 
would be in the interests of fairness 
and equity. 

§ 1500.16 Determination of Appeal. 
(a) Record on Appeal. In determining 

the merits of the Appeal, the DDO will 
consider the record related to the 
Agency Decision, any documentation 
that the Affected Entity submits with 
its Appeal, any additional documenta-
tion submitted by the Affected Entity 
in response to the DDO’s request under 
§ 1500.14(a), and any other information 
the DDO determines is relevant to the 
Appeal provided the DDO gives notice 
of that information to the Affected En-
tity. The Affected Entity may not on 
its own initiative submit any addi-
tional documents. 

(b) Appeal decision. The DDO will 
issue the Appeal decision within 180 
calendar days from the date the Appeal 
is received by the DDO unless a longer 
period is necessary based on the com-
plexity of the legal, technical and fac-
tual issues presented. The DDO will no-
tify the Affected Entity if the expected 
decision will not be issued within the 
180 day period and if feasible will indi-
cate when the decision is expected to 
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be issued. The Appeal decision will also 
identify the Review Official. The DDO 
will issue the Appeal decision elec-
tronically. The DDO’s decision will 
constitute the final agency action un-
less the Affected Entity files a timely 
request for review in accordance with 
the Request for Review procedures in 
§ 1500.17. 

§ 1500.17 Request for review. 
An Affected Entity may file an elec-

tronic written request for review of the 
DDO’s Appeal decision to the appro-
priate Review Official within 15 cal-
endar days from the date the Appeal 
decision is electronically sent to the 
Affected Entity. The request for review 
must comply with the following re-
quirements: 

(a) Submission of request for review. 
The request must be submitted to the 
Review Official identified in the Appeal 
decision as follows: 

(1) If a Headquarters DDO issued the 
Appeal decision, the request must be 
electronically submitted to the Direc-
tor of the Office of Grants and Debar-
ment, or designee, at the email address 
identified in the Appeal decision, with 
a copy to the DDO. 

(2) If the Appeal decision was issued 
by a DDO located in an agency Re-
gional Office, the request for review 
must be electronically submitted to 
the Regional Administrator, or des-
ignee, at the email address identified 
in the Appeal decision, with a copy to 
the DDO. 

(b) Contents and grounds of request for 
review. The request for review must in-
clude a copy of the DDO’s Appeal deci-
sion and provide a detailed statement 
of the factual and legal grounds war-
ranting reversal or modification of the 
Appeal decision. The only ground for 
review of a DDO’s Appeal decision is 
that there was a clear and prejudicial 
error of law, fact or application of 
agency policy in deciding the Appeal. 

(c) Conducting the review. In review-
ing the Appeal decision, the Review Of-
ficial will only consider the informa-
tion that was part of the Appeal deci-
sion unless: 

(1) The Affected Entity provides new 
information in the request for review 
that was not available to the DDO for 
the Appeal decision; and 

(2) The Review Official determines 
that the new information is relevant 
and should be considered in the inter-
ests of fairness and equity. 

§ 1500.18 Notice of receipt of request 
for review. 

Timeliness. The Review Official will 
provide the Affected Entity electronic 
written notice acknowledging receipt 
of the review request within 15 cal-
endar days of receiving the request. 
The Review Official will further pro-
vide a copy of the notice to the DDO. 

(a) If the request was submitted in 
accordance with § 1500.17, the notice of 
acknowledgment will also advise the 
Affected Entity that the Review Offi-
cial expects to issue a decision within 
45 calendar days from the date they re-
ceived the request. 

(b) If the request for review was not 
submitted within the required 15 cal-
endar day period, or does not allege re-
viewable grounds consistent with 
§ 1500.17, the Review Official will notify 
the Affected Entity that the request is 
denied as untimely and/or for failing to 
state a valid basis for review. In lim-
ited circumstances, the Review Official 
may, as a matter of discretion, con-
sider an untimely review if doing so 
would be in the interest of fairness and 
equity. 

§ 1500.19 Determination of request for 
review. 

(a) Within 15 calendar days of receiv-
ing a copy of the notice acknowledging 
the receipt of a timely and reviewable 
Request for Review, the DDO will sub-
mit the Appeal record to the Review 
Official. 

(b) The Review Official will issue a 
final written decision within 45 cal-
endar days of the submission of the re-
quest for review unless a longer period 
is necessary based on the complexity of 
the legal, technical and factual issues 
presented. 

(1) The Review Official will notify 
the Affected Entity if the expected de-
cision will not be issued within the 45- 
day period and if feasible will indicate 
when the decision is expected to be 
issued. 

(2) The Review Official’s decision 
constitutes the final agency action and 
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is not subject to further review within 
the agency. 

PARTS 1501–1531 [RESERVED] 

PART 1532—NONPROCUREMENT 
DEBARMENT AND SUSPENSION 

Sec. 
1532.10 What does this part do? 
1532.20 Does this part apply to me? 
1532.30 What policies and procedures must I 

follow? 

Subpart A—General 

1532.137 Who in the EPA may grant an ex-
ception to let an excluded person partici-
pate in a covered transaction? 

Subpart B—Covered Transactions 

1532.220 What contracts and subcontracts, 
in addition to those listed in 2 CFR 
180.220, are covered transactions? 

Subpart C—Responsibilities of Participants 
Regarding Transactions 

1532.332 What methods must I use to pass 
requirements down to participants at 
lower tiers with whom I intend to do 
business? 

Subpart D—Responsibilities of Federal 
Agency Officials Regarding Transactions 

1532.437 What method do I use to commu-
nicate to a participant the requirements 
described in the OMB guidance at 2 CFR 
180.435? 

Subparts E–F [Reserved] 

Subpart G—Suspension 

1532.765 How may I appeal my EPA suspen-
sion? 

Subpart H—Debarment 

1532.890 How may I appeal my EPA debar-
ment? 

Subpart I—Definitions 

1532.995 Principal (EPA supplement to gov-
ernment-wide definition at 2 CFR 
180.995). 

Subpart J—Statutory Disqualification and 
Reinstatement Under the Clean Air Act 
and Clean Water Act 

1532.1100 What does this subpart do? 
1532.1105 Does this subpart apply to me? 

1532.1110 How will a CAA or CWA conviction 
affect my eligibility to participate in 
Federal contracts, subcontracts, assist-
ance, loans and other benefits? 

1532.1115 Can the EPA extend a CAA or CWA 
disqualification to other facilities? 

1532.1120 What is the purpose of CAA or 
CWA disqualification? 

1532.1125 How do award officials and others 
know if I am disqualified? 

1532.1130 How does disqualification under 
the CAA or CWA differ from a Federal 
discretionary suspension or debarment 
action? 

1532.1135 Does CAA or CWA disqualification 
mean that I must remain ineligible? 

1532.1140 Can an exception be made to allow 
me to receive an award even though I 
may be disqualified? 

1532.1200 How will I know if I am disquali-
fied under the CAA or CWA? 

1532.1205 What procedures must I follow to 
have my procurement and nonprocure-
ment eligibility reinstated under the 
CAA or CWA? 

1532.1210 Will anyone else provide informa-
tion to the EPA debarring official con-
cerning my reinstatement request? 

1532.1215 What happens if I disagree with 
the information provided by others to 
the EPA debarring official on my rein-
statement request? 

1532.1220 What will the EPA debarring offi-
cial consider in making a decision on my 
reinstatement request? 

1532.1225 When will the EPA debarring offi-
cial make a decision on my reinstate-
ment request? 

1532.1230 How will the EPA debarring offi-
cial notify me of the reinstatement deci-
sion? 

1532.1300 Can I resolve my eligibility status 
under terms of an administrative agree-
ment without having to submit a formal 
reinstatement request? 

1532.1305 What are the consequences if I 
mislead the EPA in seeking reinstate-
ment or fail to comply with my adminis-
trative agreement? 

1532.1400 How may I appeal a decision deny-
ing my request for reinstatement? 

1532.1500 If I am reinstated, when will my 
name be removed from the EPLS? 

1532.1600 What definitions apply specifically 
to actions under this subpart? 

AUTHORITY: 33 U.S.C. 1251 et seq.; 42 U.S.C. 
7401 et seq.; Sec. 2455, Pub. L. 103–355, 108 
Stat. 3327 (31 U.S.C. 6101 note); E.O. 11738 (3 
CFR, 1973 Comp., p. 799); E.O. 12549 (3 CFR, 
1986 Comp., p. 189); E.O. 12689 (3 CFR, 1989 
Comp., p. 235). 

SOURCE: 72 FR 2422, Jan. 19, 2007, unless 
otherwise noted. 
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§ 1532.10 What does this part do? 

This part adopts the Office of Man-
agement and Budget (OMB) guidance in 
subparts A through I of 2 CFR part 180, 
as supplemented by this part, as the 
Environmental Protection Agency 
(EPA) policies and procedures for non-
procurement debarment and suspen-
sion. It thereby gives regulatory effect 
for the EPA to the OMB guidance as 
supplemented by this part. This part 
satisfies the requirements in section 3 
of Executive Order 12549, ‘‘Debarment 
and Suspension’’ (3 CFR 1986 Comp., p. 
189), Executive Order 12689, ‘‘Debar-
ment and Suspension’’ (3 CFR 1989 
Comp., p. 235) and 31 U.S.C. 6101 note 
(Section 2455, Pub. L. 103–355, 108 Stat. 
3327). 

§ 1532.20 Does this part apply to me? 

This part and, through this part, per-
tinent portions of the OMB guidance in 
subparts A through I of 2 CFR part 180 
(see table at 2 CFR 180.100(b)) apply to 
you if you are a— 

(a) Participant or principal in a 
‘‘covered transaction’’ (see subpart B of 
2 CFR part 180 and the definition of 
‘‘nonprocurement transaction’’ at 2 
CFR 180.970; 

(b) Respondent in an EPA suspension 
or debarment action; 

(c) EPA debarment or suspension of-
ficial; or 

(d) EPA grants officer, agreements 
officer, or other official authorized to 
enter into any type of nonprocurement 
transaction that is a covered trans-
action. 

§ 1532.30 What policies and procedures 
must I follow? 

The EPA policies and procedures that 
you must follow are the policies and 
procedures specified in each applicable 
section of the OMB guidance in sub-
parts A through I of 2 CFR part 180, as 
that section is supplemented by the 
section in this part with the same sec-
tion number. The contracts that are 
covered transactions, for example, are 
specified by section 220 of the OMB 
guidance (i.e., 2 CFR 180.220) as supple-
mented by section 220 in this part (i.e., 
§ 1532.220). For any section of OMB 
guidance in subparts A through I of 2 
CFR 180 that has no corresponding sec-

tion in this part, EPA policies and pro-
cedures are those in the OMB guidance. 

Subpart A—General 
§ 1532.137 Who in the EPA may grant 

an exception to let an excluded per-
son participate in a covered trans-
action? 

The EPA Debarring Official has the 
authority to grant an exception to let 
an excluded person participate in a 
covered transaction, as provided in the 
OMB guidance at 2 CFR 180.135. If the 
EPA Debarring Official grants an ex-
ception, the exception must be in writ-
ing and state the reason(s) for deviat-
ing from the governmentwide policy in 
Executive Order 12549. 

Subpart B—Covered Transactions 
§ 1532.220 What contracts and sub-

contracts, in addition to those listed 
in 2 CFR 180.220, are covered trans-
actions? 

In addition to the contracts covered 
under 2 CFR 180.220(b) of the OMB guid-
ance, this part applies to any contract, 
regardless of tier, that is awarded by a 
contractor, subcontractor, supplier, 
consultant, or its agent or representa-
tive in any transaction, if the contract 
is to be funded or provided by the EPA 
under a covered nonprocurement trans-
action and the amount of the contract 
is expected to equal or exceed $25,000. 
This extends the coverage of the EPA 
nonprocurement suspension and debar-
ment requirements to all lower tiers of 
subcontracts under covered non-
procurement transactions, as per-
mitted under the OMB guidance at 2 
CFR 180.220(c) (see optional lower tier 
coverage in the figure in the appendix 
to 2 CFR part 180). 

Subpart C—Responsibilities of Par-
ticipants Regarding Trans-
actions 

§ 1532.332 What methods must I use to 
pass requirements down to partici-
pants at lower tiers with whom I in-
tend to do business? 

You as a participant must include a 
term or condition in lower-tier trans-
actions requiring lower-tier partici-
pants to comply with subpart C of the 
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OMB guidance in 2 CFR part 180, as 
supplemented by this subpart. 

Subpart D—Responsibilities of Fed-
eral Agency Officials Regard-
ing Transactions 

§ 1532.437 What method do I use to 
communicate to a participant the 
requirements described in the OMB 
guidance at 2 CFR 180.435? 

To communicate to a participant the 
requirements described in 2 CFR 180.435 
of the OMB guidance, you must include 
a term or condition in the transaction 
that requires the participant’s compli-
ance with subpart C of 2 CFR part 180, 
as supplemented by subpart C of this 
part, and requires the participant to 
include a similar term or condition in 
lower-tier covered transactions. 

Subparts E–F [Reserved] 

Subpart G—Suspension 
§ 1532.765 How may I appeal my EPA 

suspension? 
(a) If the EPA suspending official 

issues a decision under 2 CFR 180.755 to 
continue your suspension after you 
present information in opposition to 
that suspension under 2 CFR 180.720, 
you can ask for review of the sus-
pending official’s decision in two ways: 

(1) You may ask the suspending offi-
cial to reconsider the decision for ma-
terial errors of fact or law that you be-
lieve will change the outcome of the 
matter; and/or 

(2) You may request the Director, Of-
fice of Grants and Debarment (OGD Di-
rector), to review the suspending offi-
cial’s decision to continue your suspen-
sion within 30 days of your receipt of 
the suspending official’s decision under 
2 CFR 180.755 or paragraph (a)(1) of this 
section. However, the OGD Director 
can reverse the suspending official’s 
decision only where the OGD Director 
finds that the decision is based on a 
clear error of material fact or law, or 
where the OGD Director finds that the 
suspending official’s decision was arbi-
trary, capricious, or an abuse of discre-
tion. 

(b) A request for review under this 
section must be in writing; state the 
specific findings you believe to be in 

error; and include the reasons or legal 
bases for your position. 

(c) A review under paragraph (a)(2) of 
this section is solely within the discre-
tion of the OGD Director who may also 
stay the suspension pending review of 
the suspending official’s decision. 

(d) The EPA suspending official and 
the OGD Director must notify you of 
their decisions under this section, in 
writing, using the notice procedures at 
2 CFR 180.615 and 180.975. 

Subpart H—Debarment 
§ 1532.890 How may I appeal my EPA 

debarment? 
(a) If the EPA debarring official 

issues a decision under 2 CFR 180.870 to 
debar you after you present informa-
tion in opposition to a proposed debar-
ment under 2 CFR 180.815, you can ask 
for review of the debarring official’s de-
cision in two ways: 

(1) You may ask the debarring offi-
cial to reconsider the decision for ma-
terial errors of fact or law that you be-
lieve will change the outcome of the 
matter; and/or 

(2) You may request the Director, Of-
fice of Grants and Debarment (OGD Di-
rector), to review the debarring offi-
cial’s decision to debar you within 30 
days of your receipt of the debarring 
official’s decision under 2 CFR 180.870 
or paragraph (a)(1) of this section. 
However, the OGD Director can reverse 
the debarring official’s decision only 
where the OGD Director finds that the 
decision is based on a clear error of ma-
terial fact or law, or where the OGD 
Director finds that the debarring offi-
cial’s decision was arbitrary, capri-
cious, or an abuse of discretion. 

(b) A request for review under this 
section must be in writing; state the 
specific findings you believe to be in 
error; and include the reasons or legal 
bases for your position. 

(c) A review under paragraph (a)(2) of 
this section is solely within the discre-
tion of the OGD Director who may also 
stay the debarment pending review of 
the debarring official’s decision. 

(d) The EPA debarring official and 
the OGD Director must notify you of 
their decisions under this section, in 
writing, using the notice procedures at 
2 CFR 180.615 and 180.975. 
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Subpart I—Definitions 

§ 1532.995 Principal (EPA supplement 
to government-wide definition at 2 
CFR 180.995). 

In addition to those listed in 2 CFR 
180.995, other examples of individuals 
who are principals in EPA covered 
transactions include: 

(a) Principal investigators; 
(b) Technical or management con-

sultants; 
(c) Individuals performing chemical 

or scientific analysis or oversight; 
(d) Professional service providers 

such as doctors, lawyers, accountants, 
engineers, etc.; 

(e) Individuals responsible for the in-
spection, sale, removal, transportation, 
storage or disposal of solid or haz-
ardous waste or materials; 

(f) Individuals whose duties require 
special licenses; 

(g) Individuals that certify, authen-
ticate or authorize billings; and 

(h) Individuals that serve in positions 
of public trust. 

Subpart J—Statutory Disqualifica-
tion and Reinstatement Under 
the Clean Air Act and Clean 
Water Act 

§ 1532.1100 What does this subpart do? 

This subpart explains how the EPA 
administers section 306 of the Clean Air 
Act (CAA) (42 U.S.C. 7606) and section 
508 of the Clean Water Act (CWA) (33 
U.S.C. 1368), which disqualify persons 
convicted for certain offenses under 
those statutes (see § 1532.1105), from eli-
gibility to receive certain contracts, 
subcontracts, assistance, loans and 
other benefits (see coverage under the 
Federal Acquisition Regulation (FAR), 
48 CFR part 9, subpart 9.4 and subparts 
A through I of 2 CFR part 180). It also 
explains: the procedures for seeking re-
instatement of a person’s eligibility 
under the CAA or CWA; the criteria 
and standards that apply to EPA’s de-
cision-making process; and require-
ments of award officials and others in-
volved in Federal procurement and 
nonprocurement activities in carrying 
out their responsibilities under the 
CAA and CWA. 

§ 1532.1105 Does this subpart apply to 
me? 

(a) Portions of this subpart apply to 
you if you are convicted, or likely to be 
convicted, of any offense under section 
7413(c) of the CAA or section 1319(c) of 
the CWA. 

(b) Portions of this subpart apply to 
you if you are the EPA debarring offi-
cial, a Federal procurement or non-
procurement award official, a partici-
pant in a Federal procurement or non-
procurement program that is precluded 
from entering into a covered trans-
action with a person disqualified under 
the CAA or CWA, or if you are a Fed-
eral department or agency anticipating 
issuing an exception to a person other-
wise disqualified under the CAA or 
CWA. 

§ 1532.1110 How will a CAA or CWA 
conviction affect my eligibility to 
participate in Federal contracts, 
subcontracts, assistance, loans and 
other benefits? 

If you are convicted of any offense 
described in § 1532.1105, you are auto-
matically disqualified from eligibility 
to receive any contract, subcontract, 
assistance, sub-assistance, loan or 
other nonprocurement benefit or trans-
action that is prohibited by a Federal 
department or agency under the Gov-
ernmentwide debarment and suspen-
sion system (i.e. covered transactions 
under subpart A through I of 2 CFR 
part 180, or prohibited awards under 48 
CFR part 9, subpart 9.4), if you: 

(a) Will perform any part of the 
transaction or award at the facility 
giving rise to your conviction (called 
the violating facility); and 

(b) You own, lease or supervise the 
violating facility. 

§ 1532.1115 Can the EPA extend a CAA 
or CWA disqualification to other fa-
cilities? 

The CAA specifically authorizes the 
EPA to extend a CAA disqualification 
to other facilities that are owned or op-
erated by the convicted person. The 
EPA also has authority under subparts 
A through I of 2 CFR part 180, or under 
48 CFR part 9, subpart 9.4, to take dis-
cretionary suspension and debarment 
actions on the basis of misconduct 
leading to a CAA or CWA conviction, 
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or for activities that the EPA debar-
ring official believes were designed to 
improperly circumvent a CAA or CWA 
disqualification. 

§ 1532.1120 What is the purpose of CAA 
or CWA disqualification? 

As provided for in Executive Order 
11738 (3 CFR, 1973 Comp., p. 799), the 
purpose of CAA and CWA disqualifica-
tion is to enforce the Federal Govern-
ment’s policy of undertaking Federal 
procurement and nonprocurement ac-
tivities in a manner that improves and 
enhances environmental quality by 
promoting effective enforcement of the 
CAA or CWA. 

§ 1532.1125 How do award officials and 
others know if I am disqualified? 

If you are convicted under these stat-
utes, the EPA enters your name and 
address and that of the violating facil-
ity into the Excluded Parties List Sys-
tem (EPLS) as soon as possible after 
the EPA learns of your conviction. In 
addition, the EPA enters other infor-
mation describing the nature of your 
disqualification. Federal award offi-
cials and others who administer Fed-
eral programs consult the EPLS before 
entering into or approving procure-
ment and nonprocurement trans-
actions. Anyone may access the EPLS 
through the internet, currently at 
http://www.epls.gov. 

§ 1532.1130 How does disqualification 
under the CAA or CWA differ from 
a Federal discretionary suspension 
or debarment action? 

(a) CAA and CWA disqualifications 
are exclusions mandated by statute. In 
contrast, suspensions and debarments 
imposed under subparts A through I of 
2 CFR part 180 or under 48 CFR part 9, 
subpart 9.4, are exclusions imposed at 
the discretion of Federal suspending or 
debarring officials. This means that if 
you are convicted of violating the CAA 
or CWA provisions described under 
§ 1532.1105, ordinarily your name and 
that of the violating facility is placed 
into the EPLS before you receive a 
confirmation notice of the listing, or 
have the opportunity to discuss the 
disqualification with, or seek rein-
statement from, the EPA. 

(b) CAA or CWA disqualification ap-
plies to both the person convicted of 
the offense, and to the violating facil-
ity during performance of an award or 
covered transaction under the Federal 
procurement and nonprocurement sus-
pension and debarment system. It is 
the EPA’s policy to carry out CAA and 
CWA disqualifications in a manner 
which integrates the disqualifications 
into the Governmentwide suspension 
and debarment system. Whenever the 
EPA determines that the risk pre-
sented to Federal procurement and 
nonprocurement activities on the basis 
of the misconduct which gives rise to a 
person’s CAA or CWA conviction ex-
ceeds the coverage afforded by manda-
tory disqualification, the EPA may use 
its discretionary authority to suspend 
or debar a person under subparts A 
through I of 2 CFR part 180, or under 48 
CFR part 9, subpart 9.4. 

§ 1532.1135 Does CAA or CWA disquali-
fication mean that I must remain 
ineligible? 

You must remain ineligible until the 
EPA debarring official certifies that 
the condition giving rise to your con-
viction has been corrected. If you de-
sire to have your disqualification ter-
minated, you must submit a written 
request for reinstatement to the EPA 
debarring official and support your re-
quest with persuasive documentation. 
For information about the process for 
reinstatement see §§ 1532.1205 and 
1532.1300. 

§ 1532.1140 Can an exception be made 
to allow me to receive an award 
even though I may be disqualified? 

(a) After consulting with the EPA de-
barring official, the head of any Fed-
eral department or agency (or des-
ignee) may exempt any particular 
award or a class of awards with that 
department or agency from CAA or 
CWA disqualification. In the event an 
exemption is granted, the exemption 
must: 

(1) Be in writing; and 
(2) State why the exemption is in the 

paramount interests of the United 
States. 

(b) In the event an exemption is 
granted, the exempting department or 
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agency must send a copy of the exemp-
tion decision to the EPA debarring offi-
cial for inclusion in the official record. 

§ 1532.1200 How will I know if I am 
disqualified under the CAA or 
CWA? 

There may be several ways that you 
learn about your disqualification. You 
are legally on notice by the statutes 
that a criminal conviction the CAA or 
CWA automatically disqualifies you. 
As a practical matter, you may learn 
about your disqualification from your 
defense counsel, a Federal contract or 
award official, or from someone else 
who sees your name in the EPLS. As a 
courtesy, the EPA will attempt to no-
tify you and the owner, lessor or super-
visor of the violating facility that your 
names have been entered into the 
EPLS. The EPA will inform you of the 
procedures for seeking reinstatement 
and give you the name of a person you 
can contact to discuss your reinstate-
ment request. 

§ 1532.1205 What procedures must I 
follow to have my procurement and 
nonprocurement eligibility rein-
stated under the CAA or CWA? 

(a) You must submit a written re-
quest for reinstatement to the EPA de-
barring official stating what you be-
lieve the conditions were that led to 
your conviction, and how those condi-
tions have been corrected, relieved or 
addressed. Your request must include 
documentation sufficient to support all 
material assertions you make. The de-
barring official must determine that 
all the technical and non-technical 
causes, conditions and consequences of 
your actions have been sufficiently ad-
dressed so that the Government can 
confidently conduct future business ac-
tivities with you, and that your future 
operations will be conducted in compli-
ance with the CAA and CWA. 

(b) You may begin the reinstatement 
process by having informal discussions 
with the EPA representative named in 
your notification of listing. Having in-
formal dialogue with that person will 
make you aware of the EPA concerns 
that must be addressed. The EPA rep-
resentative is not required to negotiate 
conditions for your reinstatement. 
However, beginning the reinstatement 
process with informal dialogue in-

creases the chance of achieving a fa-
vorable outcome, and avoids unneces-
sary delay that may result from an in-
complete or inadequate reinstatement 
request. It may also allow you to re-
solve your disqualification by reaching 
an agreement with the EPA debarring 
official under informal procedures. 
Using your informal option first does 
not prevent you from submitting a for-
mal reinstatement request with the de-
barring official at any time. 

§ 1532.1210 Will anyone else provide 
information to the EPA debarring 
official concerning my reinstate-
ment request? 

If you request reinstatement under 
§ 1532.1205, the EPA debarring official 
may obtain review and comment on 
your request by anyone who may have 
information about, or an official inter-
est in, the matter. For example, the de-
barring official may consult with the 
EPA Regional offices, the Department 
of Justice or other Federal agencies, or 
state, tribal or local governments. The 
EPA debarring official will make sure 
that you have an opportunity to ad-
dress important allegations or informa-
tion contained in the administrative 
record before making a final decision 
on your request for reinstatement. 

§ 1532.1215 What happens if I disagree 
with the information provided by 
others to the EPA debarring official 
on my reinstatement request? 

(a) If your reinstatement request is 
based on factual information (as op-
posed to a legal matter or discre-
tionary conclusion) that is different 
from the information provided by oth-
ers or otherwise contained in the ad-
ministrative record, the debarring offi-
cial will decide whether those facts are 
genuinely in dispute, and material to 
making a decision. If so, a fact-finding 
proceeding will be conducted in accord-
ance with 2 CFR 180.830 through 180.840, 
and the debarring official will consider 
the findings when making a decision on 
your reinstatement request. 

(b) If the basis for your disagreement 
with the information contained in the 
administrative record relates to a legal 
issue or discretionary conclusion, or is 
not a genuine dispute over a material 
fact, you will not have a fact-finding 
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proceeding. However, the debarring of-
ficial will allow you ample opportunity 
to support your position for the record 
and present matters in opposition to 
your continued disqualification. A 
summary of any information you pro-
vide orally, if not already recorded, 
should also be submitted to the debar-
ring official in writing to assure that it 
is preserved for the debarring official’s 
consideration and the administrative 
record. 

§ 1532.1220 What will the EPA debar-
ring official consider in making a 
decision on my reinstatement re-
quest? 

(a) The EPA debarring official will 
consider all information and argu-
ments contained in the administrative 
record in support of, or in opposition 
to, your request for reinstatement, in-
cluding any findings of material fact. 

(b) The debarring official will also 
consider any mitigating or aggravating 
factors that may relate to your convic-
tion or the circumstances surrounding 
it, including any of those factors that 
appear in 2 CFR 180.860 that may apply 
to your situation. 

(c) Finally, if disqualification applies 
to a business entity, the debarring offi-
cial will consider any corporate or 
business attitude, policies, practices 
and procedures that contributed to the 
events leading to conviction, or that 
may have been implemented since the 
date of the misconduct or conviction. 
You can obtain any current policy di-
rectives issued by the EPA that apply 
to CAA or CWA disqualification or re-
instatement by contacting the Office of 
the EPA Debarring Official, U.S. EPA, 
Office of Grants and Debarment 
(3901R), 1200 Pennsylvania Avenue, 
NW., Washington, DC 20460. 

§ 1532.1225 When will the EPA debar-
ring official make a decision on my 
reinstatement request? 

(a) The EPA debarring official will 
make a decision regarding your rein-
statement request under § 1532.1205(a), 
when the administrative record is com-
plete, and he or she can determine 
whether the condition giving rise to 
the CAA or CWA conviction has been 
corrected-usually within 45 days of 
closing the administrative record. 

(b) A reinstatement request is not of-
ficially before the debarring official 
while you are having informal discus-
sions under § 1532.1205(b). 

§ 1532.1230 How will the EPA debar-
ring official notify me of the rein-
statement decision? 

The EPA debarring official will no-
tify you of the reinstatement decision 
in writing, using the same methods for 
communicating debarment or suspen-
sion action notices under 2 CFR 180.615. 

§ 1532.1300 Can I resolve my eligibility 
status under terms of an adminis-
trative agreement without having 
to submit a formal reinstatement 
request? 

(a) The EPA debarring official may, 
at any time, resolve your CAA or CWA 
eligibility status under the terms of an 
administrative agreement. Ordinarily, 
the debarring official will not make an 
offer to you for reinstatement until 
after the administrative record for de-
cision is complete, or contains enough 
information to enable him or her to 
make an informed decision in the mat-
ter. 

(b) Any resolution of your eligibility 
status under the CAA or CWA resulting 
from an administrative agreement 
must include a certification that the 
condition giving rise to the conviction 
has been corrected. 

(c) The EPA debarring official may 
enter into an administrative agree-
ment to resolve CAA or CWA disquali-
fication issues as part of a comprehen-
sive criminal plea, civil or administra-
tive agreement when it is in the best 
interest of the United States to do so. 

§ 1532.1305 What are the consequences 
if I mislead the EPA in seeking re-
instatement or fail to comply with 
my administrative agreement? 

(a) Any certification of correction 
issued by the EPA debarring official 
whether the certification results from 
a reinstatement decision under 
§§ 1532.1205(a) and 1532.1230, or from an 
administrative agreement under 
§§ 1532.1205(b) and 1532.1300, is condi-
tioned upon the accuracy of the infor-
mation, representations or assurances 
made during development of the ad-
ministrative record. 
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(b) If the EPA debarring official finds 
that he or she has certified correction 
of the condition giving rise to a CAA or 
CWA conviction or violation on the 
basis of a false, misleading, incomplete 
or inaccurate information; or if a per-
son fails to comply with material con-
dition of an administrative agreement, 
the EPA debarring official may take 
suspension or debarment action 
against the person(s) responsible for 
the misinformation or noncompliance 
with the agreement as appropriate. If 
anyone provides false, inaccurate, in-
complete or misleading information to 
EPA in an attempt to obtain reinstate-
ment, the EPA debarring official will 
refer the matter to the EPA Office of 
Inspector General for potential crimi-
nal or civil action. 

§ 1532.1400 How may I appeal a deci-
sion denying my request for rein-
statement? 

(a) If the EPA debarring official de-
nies your request for reinstatement 
under the CAA or CWA, you can ask for 
review of the debarring official’s deci-
sion in two ways: 

(1) You may ask the debarring offi-
cial to reconsider the decision for ma-
terial errors of fact or law that you be-
lieve will change the outcome of the 
matter; and/ or 

(2) You may request the Director, Of-
fice of Grants and Debarment (OGD Di-
rector), to review the debarring offi-
cial’s denial within 30 days of your re-
ceipt of the debarring official’s deci-
sion under § 1532.1230 or paragraph (a)(1) 
of this section. However, the OGD Di-
rector can reverse the debarring offi-
cial’s decision denying reinstatement 
only where the OGD Director finds that 
there is a clear error of material fact 
or law, or where the OGD Director 
finds that the debarring official’s deci-
sion was arbitrary, capricious, or an 
abuse of discretion. 

(b) A request for review under this 
section must be in writing and state 
the specific findings you believe to be 
in error and include the reasons or 
legal bases for your position. 

(c) A review under this section is 
solely within the discretion of the OGD 
Director. 

(d) The OGD Director must notify 
you of his or her decision under this 

section, in writing, using the notice 
procedures at 2 CFR 180.615 and 180.975. 

§ 1532.1500 If I am reinstated, when 
will my name be removed from the 
EPLS? 

If your eligibility for procurement 
and nonprocurement participation is 
restored under the CAA or CWA, 
whether by decision, appeal, or by ad-
ministrative agreement, the EPA will 
remove your name and that of the vio-
lating facility from the EPLS, gen-
erally within 5 working days of your 
reinstatement. 

§ 1532.1600 What definitions apply spe-
cifically to actions under this sub-
part? 

In addition to definitions under sub-
part A through I of 2 CFR part 180 that 
apply to this part as a whole, the fol-
lowing two definitions apply specifi-
cally to CAA and CWA disqualifica-
tions under this subpart: 

(a) Person means an individual, cor-
poration, partnership, association, 
state, municipality, commission, or po-
litical subdivision of a state, or any 
interstate body. 

(b) Violating facility means any 
building, plant, installation, structure, 
mine, vessel, floating craft, location or 
site of operations that gives rise to a 
CAA or CWA conviction, and is a loca-
tion at which or from which a Federal 
contract, subcontract, loan, assistance 
award or other covered transactions 
may be performed. If a site of oper-
ations giving rise to a CAA or CWA 
conviction contains or includes more 
than one building, plant, installation, 
structure, mine, vessel, floating craft, 
or other operational element, the en-
tire location or site of operation is re-
garded as the violating facility unless 
otherwise limited by the EPA. 

PART 1536—REQUIREMENTS FOR 
DRUG-FREE WORKPLACE (FINAN-
CIAL ASSISTANCE) 

Sec. 
1536.10 What does this part do? 
1536.20 Does this part apply to me? 
1536.30 What policies and procedures must I 

follow? 

Subpart A—Purpose and Coverage 
[Reserved] 
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Subpart B—Requirements for Recipients 
Other Than Individuals 

1536.225 Whom in the Environmental Pro-
tection Agency does a recipient other 
than an individual notify about a crimi-
nal drug conviction? 

Subpart C—Requirements for Recipients 
Who Are Individuals 

1536.300 Whom in the Environmental Pro-
tection Agency does a recipient who is an 
individual notify about a criminal drug 
conviction? 

Subpart D—Responsibilities of Agency 
Awarding Officials 

1536.400 What method do I use as an agency 
awarding official to obtain a recipient’s 
agreement to comply with the OMB guid-
ance? 

Subpart E—Violations of This Part and 
Consequences 

1536.500 Who in the Environmental Protec-
tion Agency determines that a recipient 
other than an individual violated the re-
quirements of this part? 

1536.505 Who in the Environmental Protec-
tion Agency determines that a recipient 
who is an individual violated the require-
ments of this part? 

AUTHORITY: 41 U.S.C. 701–707. 

SOURCE: 75 FR 80288, Dec. 22, 2010, unless 
otherwise noted. 

§ 1536.10 What does this part do? 
This part requires that the award and 

administration of Environmental Pro-
tection Agency grants and cooperative 
agreements comply with Office of Man-
agement and Budget (OMB) guidance 
implementing the portion of the Drug- 
Free Workplace Act of 1988 (41 U.S.C. 
701–707, as amended, hereafter referred 

to as ‘‘the Act’’) that applies to grants. 
It thereby— 

(a) Gives regulatory effect to the 
OMB guidance (Subparts A through F 
of 2 CFR part 182) for the Environ-
mental Protection Agency’s grants and 
cooperative agreements; and 

(b) Establishes Environmental Pro-
tection Agency policies and procedures 
for compliance with the Act that are 
the same as those of other Federal 
agencies, in conformance with the re-
quirement in 41 U.S.C. 705 for Govern-
mentwide implementing regulations. 

§ 1536.20 Does this part apply to me? 

This part and, through this part, per-
tinent portions of the OMB guidance in 
Subparts A through F of 2 CFR part 182 
(see table at 2 CFR 182.115(b)) apply to 
you if you are a— 

(a) Recipient of a Environmental 
Protection Agency grant or coopera-
tive agreement; or 

(b) Environmental Protection Agency 
awarding official. 

§ 1536.30 What policies and procedures 
must I follow? 

(a) General. You must follow the poli-
cies and procedures specified in appli-
cable sections of the OMB guidance in 
Subparts A through F of 2 CFR part 
182, as implemented by this part. 

(b) Specific sections of OMB guidance 
that this part supplements. In imple-
menting the OMB guidance in 2 CFR 
part 182, this part supplements four 
sections of the guidance, as shown in 
the following table. For each of those 
sections, you must follow the policies 
and procedures in the OMB guidance, 
as supplemented by this part. 

Section of OMB guidance 
Section in this 

part where 
supplemented 

What the supplementation clarifies 

(1) 2 CFR 182.225(a) ..................................... § 1536.225 Whom in the Environmental Protection Agency a recipient 
other than an individual must notify if an employee is con-
victed for a violation of a criminal drug statute in the 
workplace. 

(2) 2 CFR 182.300(b) ..................................... § 1536.300 Whom in the Environmental Protection Agency a recipient 
who is an individual must notify if he or she is convicted 
of a criminal drug offense resulting from a violation occur-
ring during the conduct of any award activity. 

(3) 2 CFR 182.500 ......................................... § 1536.500 Who in the Environmental Protection Agency is authorized 
to determine that a recipient other than an individual is in 
violation of the requirements of 2 CFR part 182, as imple-
mented by this part. 

VerDate Sep<11>2014 09:41 Mar 05, 2018 Jkt 244005 PO 00000 Frm 00427 Fmt 8010 Sfmt 8010 Y:\SGML\244005.XXX 244005rm
aj

et
te

 o
n 

D
S

K
B

C
K

N
H

B
2P

R
O

D
 w

ith
 C

F
R



416 

2 CFR Ch. XV (1–1–18 Edition) § 1536.225 

Section of OMB guidance 
Section in this 

part where 
supplemented 

What the supplementation clarifies 

(4) 2 CFR 182.505 ......................................... § 1536.505 Who in the Environmental Protection Agency is authorized 
to determine that a recipient who is an individual is in vio-
lation of the requirements of 2 CFR part 182, as imple-
mented by this part. 

(c) Sections of the OMB guidance that 
this part does not supplement. For any 
section of OMB guidance in Subparts A 
through F of 2 CFR part 182 that is not 
listed in paragraph (b) of this section, 
Environmental Protection Agency 
policies and procedures are the same as 
those in the OMB guidance. 

Subpart A—Purpose and 
Coverage [Reserved] 

Subpart B—Requirements for 
Recipients Other Than Individuals 

§ 1536.225 Whom in the Environmental 
Protection Agency does a recipient 
other than an individual notify 
about a criminal drug conviction? 

A recipient other than an individual 
that is required under 2 CFR 182.225(a) 
to notify Federal agencies about an 
employee’s conviction for a criminal 
drug offense must notify the EPA 
award official from each Environ-
mental Protection Agency office from 
which it currently has an award. 

Subpart C—Requirements for 
Recipients Who Are Individuals 

§ 1536.300 Whom in the Environmental 
Protection Agency does a recipient 
who is an individual notify about a 
criminal drug conviction? 

A recipient who is an individual and 
is required under 2 CFR 182.300(b) to 
notify Federal agencies about a convic-
tion for a criminal drug offense must 
notify the EPA award official from 
each Environmental Protection Agency 
office from which it currently has an 
award. 

Subpart D—Responsibilities of 
Agency Awarding Officials 

§ 1536.400 What method do I use as an 
agency awarding official to obtain a 
recipient’s agreement to comply 
with the OMB guidance? 

To obtain a recipient’s agreement to 
comply with applicable requirements 
in the OMB guidance at 2 CFR part 182, 
you must include the following term or 
condition in the award: 

Drug-free workplace. You as the recipient 
must comply with drug-free workplace re-
quirements in Subpart B (or Subpart C, if 
the recipient is an individual) of 2 CFR Sub-
title B, Chapter XV, Part 1536, which adopts 
the Governmentwide implementation (2 CFR 
part 182) of sec. 5152–5158 of the Drug-Free 
Workplace Act of 1988 (Pub. L. 100–690, Title 
V, Subtitle D; 41 U.S.C. 701–707). 

Subpart E—Violations of This Part 
and Consequences 

§ 1536.500 Who in the Environmental 
Protection Agency determines that 
a recipient other than an individual 
violated the requirements of this 
part? 

The EPA Administrator or designee 
is the official authorized to make the 
determination under 2 CFR 182.500. 

§ 1536.505 Who in the Environmental 
Protection Agency determines that 
a recipient who is an individual vio-
lated the requirements of this part? 

The EPA Administrator or designee 
is the official authorized to make the 
determination under 2 CFR 182.505. 

PARTS 1537–1599 [RESERVED] 
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CHAPTER XVIII—NATIONAL AERONAUTICS 
AND SPACE ADMINISTRATION 

Part Page 
1800 Uniform administrative requirements, cost prin-

ciples, and audit requirements for Federal 
awards .................................................................. 419 

1801–1879 [Reserved] 
1880 Nonprocurement debarment and suspension ........... 439 
1881 [Reserved] 
1882 Requirements for drug-free workplace (financial 

assistance) ............................................................ 441 
1883–1899 [Reserved] 

VerDate Sep<11>2014 09:41 Mar 05, 2018 Jkt 244005 PO 00000 Frm 00429 Fmt 8008 Sfmt 8008 Y:\SGML\244005.XXX 244005rm
aj

et
te

 o
n 

D
S

K
B

C
K

N
H

B
2P

R
O

D
 w

ith
 C

F
R



VerDate Sep<11>2014 09:41 Mar 05, 2018 Jkt 244005 PO 00000 Frm 00430 Fmt 8008 Sfmt 8008 Y:\SGML\244005.XXX 244005rm
aj

et
te

 o
n 

D
S

K
B

C
K

N
H

B
2P

R
O

D
 w

ith
 C

F
R



419 

PART 1800—UNIFORM ADMINIS-
TRATIVE REQUIREMENTS, COST 
PRINCIPLES, AND AUDIT RE-
QUIREMENTS FOR FEDERAL 
AWARDS 

Sec. 
1800.1 Authority. 
1800.2 Purpose. 
1800.3 Applicability. 
1800.4 Amendment. 
1800.5 Publication. 
1800.6 Deviations. 

Subpart A—Acronyms and Definitions 

1800.10 Acronyms. 
1800.11 Definitions. 

Subpart B—Pre-Federal Award Require-
ments and Contents of Federal Awards 

1800.208 Certifications and representations. 
1800.209 Pre-award costs. 
1800.210 Information contained in a Federal 

award. 

Subpart C—Post Federal Award 
Requirements 

STANDARDS FOR FINANCIAL AND PROGRAM 
MANAGEMENT 

1800.305 Payment. 
1800.306 Cost sharing or matching. 

PROPERTY STANDARDS 

1800.312 Federally owned and exempt prop-
erty. 

1800.315 Intangible property. 

REMEDIES FOR NONCOMPLIANCE 

1800.339 Termination. 
1800.400 Policy guide. 

APPENDIX A TO PART 1800—CERTIFICATIONS, 
ASSURANCES, AND REPRESENTATIONS 

APPENDIX B TO PART 1800—TERMS AND CONDI-
TIONS 

AUTHORITY: 51 U.S.C. 20113 (e), Pub. L. 97– 
258, 96 Stat. 1003 (31 U.S.C. 6301 et seq.), and 2 
CFR part 200. 

SOURCE: 80 FR 54701, Sept. 11, 2015, unless 
otherwise noted. 

§ 1800.1 Authority. 
The National Aeronautics and Space 

Administration (NASA) awards grants 
and cooperative agreements under the 
authority of 51 U.S.C. 20113 (e), the Na-
tional Aeronautics and Space Act. This 
part 1800 is issued under the authority 
of 51 U.S.C. 20113 (e), Pub. L. 97–258, 96 

Stat. 1003 (31 U.S.C. 6301 et seq.), and 2 
CFR part 200. 

§ 1800.2 Purpose. 
This part adopts the Office of Man-

agement and Budget (OMB) guidance in 
subparts A through F of 2 CFR part 200, 
as supplemented by this part, as the 
NASA policies and procedures for uni-
form administrative requirements, cost 
principles, and audit requirements for 
Federal awards. It thereby gives regu-
latory effect for NASA to the OMB 
guidance as supplemented by this part. 

§ 1800.3 Applicability. 
(a) This part establishes policies and 

procedures for grants and cooperative 
agreements awarded by NASA to non- 
Federal entities, commercial firms 
(when cost sharing is not required), and 
foreign organizations as allowed by 2 
CFR 200.101 Applicability. The policies 
and procedures that you must follow 
are those appearing in subparts A 
through F of 2 CFR part 200 and as sup-
plemented by 2 CFR part 1800. For sup-
plemental guidance, NASA has adopted 
section numbers that correspond to 
those in the OMB guidance in 2 CFR 
part 200. 

(b) Throughout this part, the term 
‘‘award’’ refers to both ‘‘grant’’ and 
‘‘cooperative agreement’’ unless other-
wise indicated. 

(c) When commercial firms are re-
quired to provide cost sharing pursuant 
to 2 CFR 200.306, Cost Sharing, the reg-
ulations at 14 CFR part 1274 apply. 

(d)(1) In general, research with for-
eign organizations will not be con-
ducted through grants or cooperative 
agreements, but instead will be accom-
plished on a no-exchange-of-funds 
basis. In these cases, NASA enters into 
agreements undertaking projects of 
international scientific collaboration. 
NASA policy on performing research 
with foreign organizations on a no-ex-
change-of-funds basis is set forth at 
NASA FAR Supplement (NFS) 1835.016– 
70. In rare instances, NASA may enter 
into an international agreement under 
which funds will be transferred to a 
foreign recipient. 

(2) Grants or cooperative agreements 
awarded to foreign organizations are 
made on an exceptional basis only. 
Awards require the prior approval of 
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the Headquarters Office of Inter-
national and Interagency Relations 
and the Headquarters Office of the Gen-
eral Counsel. Requests to issue awards 
to foreign organizations are to be co-
ordinated through the Office of Pro-
curement, Program Operations Divi-
sion. 

§ 1800.4 Amendment. 
This part will be amended by publica-

tion of changes in the FEDERAL REG-
ISTER. Changes will be issued as final 
rules. 

§ 1800.5 Publication. 
The official site for accessing the 

NASA Grant and Cooperative Agree-
ment Regulation, including notices, in-
ternal guidance, certifications, Grants 
and Cooperative Agreements Manual 
and other source information is on the 
internet at https://prod.nais.nasa.gov/ 
pub/publlibrary/srba. 

§ 1800.6 Deviations. 
(a) A deviation is required for any of 

the following— 
(1) When a prescribed term or condi-

tion set forth verbatim in this Part 
1800 is modified or omitted. 

(2) When a term or condition is set 
forth in this Part, but not for use ver-
batim, and the Center substitutes a 
term or condition which is inconsistent 
with the intent, principle, and sub-
stance of the term or condition. 

(3) When a form prescribed by this 
Part is altered or another form is used 
in its place. 

(4) When limitations, imposed by this 
regulation upon the use of an award 
term or condition, form, procedure, or 
any other award action, are changed. 

(5) When a form is created for recipi-
ent use that constitutes a ‘‘Collection 
of Information’’ within the meaning of 
the Paperwork Reduction Act (44 
U.S.C. 35) and its implementation in 5 
CFR part 1320. 

(b) Requests for authority to deviate 
from this part shall be submitted, by 
appropriate NASA staff, to the Office 
of Procurement, NASA Headquarters, 
Program Operations Division. Re-
quests, signed by the procurement offi-
cer, shall contain the following— 

(1) A full description of the deviation, 
the circumstances in which it will be 

used, and identification of the require-
ment from which a deviation is sought; 

(2) The rationale for the request, per-
tinent background information, and 
the intended effect of the deviation; 

(3) The name of the recipient, identi-
fication of the award affected, and the 
dollar value; 

(4) A statement as to whether the de-
viation has been requested previously, 
and, if so, details of that request; and 

(5) A copy of legal counsel’s concur-
rence or comments. 

(c) Where it is necessary to obtain an 
exception from 2 CFR part 200, the Pro-
gram Operations Division will process 
all necessary documents. (See 2 CFR 
200.102.) 

Subpart A—Acronyms and 
Definitions 

§ 1800.10 Acronyms. 
The following acronyms are a supple-

ment to the acronyms set forth at 2 
CFR 200.0 

ACH Automated Clearing House 
AO Announcement of Opportunity 
CAN Cooperative Agreement Notice 
CFR Code of Federal Regulations 
CNSI Classified National Security Informa-

tion 
EPA Environmental Protection Agency 
HBCU Historically Black Colleges and Uni-

versities 
LEP Limited English Proficiency 
MI Minority Institutions 
MYA Multiple Year Award 
NASA National Aeronautics and Space Ad-

ministration 
NFS NASA FAR Supplement 
NPR NASA Procedural Requirements 
NRA NASA Research Announcement 
NSSC NASA Shared Services Center 
OMB Office of Management and Budget 
ONR Office of Naval Research 
RPPR Research Performance Progress Re-

port 
STIP NASA Scientific and Technical Infor-

mation Program 

§ 1800.11 Definitions. 
(a) The following definitions are a 

supplement to the subpart A defini-
tions set forth at 2 CFR 200.2 through 
200.99. 

Administrative Grant Officer means a 
Federal employee delegated responsi-
bility for award administration; e.g., a 
NASA Grant Officer who has retained 
award administration responsibilities, 

VerDate Sep<11>2014 09:41 Mar 05, 2018 Jkt 244005 PO 00000 Frm 00432 Fmt 8010 Sfmt 8010 Y:\SGML\244005.XXX 244005rm
aj

et
te

 o
n 

D
S

K
B

C
K

N
H

B
2P

R
O

D
 w

ith
 C

F
R



421 

National Aeronautics and Space Administration § 1800.305 

or an Office of Naval Research (ONR) 
Grant Officer delegated award adminis-
tration by a NASA Grant Officer. 

Commercial firm means any corpora-
tion, trust or other organization which 
is organized primarily for profit. 

Effective date means the date work 
can begin. This date is the beginning of 
the period of performance and can be 
earlier or later than the date of signa-
ture on a basic award. Expenditures 
made prior to the effective date are in-
curred at the recipient’s risk. 

Grant Officer means a Federal em-
ployee responsible for the signing of 
the grant award documents. 

Historically Black Colleges and Univer-
sities (HBCUs) means institutions deter-
mined by the Secretary of Education to 
meet the requirements of 34 CFR 608.2 
and listed therein. 

Minority Institutions (MIs) means an 
institution of higher education whose 
enrollment of a single minority or a 
combination of minorities (minority 
meaning American Indian, Alaskan Na-
tive, Black (not of Hispanic origin), 
Hispanic (including persons of Mexi-
can, Puerto Rican, Cuban, and Central 
or South American origin), Pacific Is-
lander or other ethnic group under-rep-
resented in science and engineering.) 
exceeds 50 percent of the total enroll-
ment. 

NASA Technical Officer means the 
NASA official responsible for the pro-
grammatic, scientific, and/or technical 
aspects of assigned applications and 
awards. 

Original signature means an author-
ized signature as follows. If the system 
(such as NSPIRS) used to submit re-
quired documents allows for electronic 
signatures, then the submission of the 
documents, by the authorized rep-
resentative of the organization serves 
as the required original signature. If, 
however, a paper copy submission is re-
quired, all documents submitted shall 
be appropriately signed in ink with an 
actual signature by the authorized rep-
resentative of the organization. 

Prescription is defined as the written 
instructions, to the Grants Officer, for 
the application of terms and condi-
tions. 

Research misconduct is defined in 14 
CFR 1275.101. NASA policies and proce-
dures regarding Research misconduct 

are set out in 14 CFR part 1275, ‘‘Inves-
tigation of Research Misconduct.’’ 

Summary of research means a docu-
ment summarizing the results of the 
entire project, which includes bibliog-
raphies, abstracts, and lists of other 
media in which the research was dis-
cussed. Terms and conditions replace 
the provisions cited in the former 
Grant Handbook. They may be modi-
fied as noted in each section. 

Subpart B—Pre-Federal Award Re-
quirements and Contents of 
Federal Awards 

§ 1800.208 Certifications and represen-
tations. 

The certifications and representa-
tions for NASA may be found at Appen-
dix A of this part and https:// 
prod.nais.nasa.gov/pub/publlibrary/srba. 

§ 1800.209 Pre-award costs. 

NASA waives the approval require-
ment for pre-award costs of 90 days or 
less. 

§ 1800.210 Information contained in a 
Federal award. 

NASA waives the requirement for the 
inclusion of indirect cost rates on any 
notice of Federal award for commercial 
firms with no cost sharing require-
ment. The terms and conditions for 
NASA may be found at appendix B of 
this part and https://prod.nais.nasa.gov/ 
pub/publlibrary/srba. 

[81 FR 74659, Oct. 27, 2016] 

Subpart C—Post Federal Award 
Requirements 

STANDARDS FOR FINANCIAL AND 
PROGRAM MANAGEMENT 

§ 1800.305 Payment. 

Payments under awards with com-
mercial firms will be made based on in-
curred costs. Standard Form 425 is not 
required. Commercial firms shall not 
submit invoices more frequently than 
quarterly. Payments to be made on a 
more frequent basis require the written 
approval of the Grant Officer. 
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§ 1800.306 Cost sharing or matching. 
In some cases NASA research 

projects require cost sharing/match. 
Where cost sharing/match is required, 
recipients must secure and document 
matching funds, to receive the Federal 
award. 

PROPERTY STANDARDS 

§ 1800.312 Federally owned and ex-
empt property. 

Under the authority of the Childs 
Act, 31 U.S.C. 6301 to 6308, NASA has 
determined to vest title to property ac-
quired with Federal funds in the recipi-
ent without further obligation to 
NASA, including reporting require-
ments. 

§ 1800.315 Intangible property. 
Due to the substantial involvement 

on the part of NASA under a coopera-
tive agreement, intellectual property 
may be produced by Federal employees 
and NASA contractors tasked to per-
form NASA assigned activities. Title to 
intellectual property created under the 
cooperative agreement by NASA or its 
contractors will initially vest with the 
creating party or parties. Certain 
rights may be exchanged with the re-
cipient. 

REMEDIES FOR NONCOMPLIANCE 

§ 1800.339 Termination. 
NASA reserves the ability to termi-

nate a Federal award in accordance 
with § 200.338 through § 200.342 and as 
set forth in 2 CFR 1800.921. 

§ 1800.400 Policy guide. 
Payment of fee or profit is consistent 

with an activity whose principal pur-
pose is the acquisition of goods and 
services for the direct benefit or use of 
the United States Government, rather 
than an activity whose principal pur-
pose is assistance. Therefore, the 
Grants Officer shall use a procurement 
contract, rather than assistance in-
strument, in all cases where fee or 
profit is to be paid to the recipient of 
the instrument or the instrument is to 
be used to carry out a program where 
fee or profit is necessary to achieving 
program objectives. Grants and Cooper-
ative Agreements shall not provide for 

the payment of fee or profit to the re-
cipient. 

APPENDIX A TO PART 1800—CERTIFI-
CATIONS, ASSURANCES, AND REP-
RESENTATIONS 

These Certifications, Assurances, and Rep-
resentations apply to all awards and are re-
quired at time of application. 

A.1 Certifications, Assurances, and Rep-
resentations. 

A.2 Certification of Compliance on Pro-
posal Cover Page. 

A.3 Assurance of Compliance with the Na-
tional Aeronautics and Space Administra-
tion Regulations Pursuant to Non-
discrimination in Federally Assisted Pro-
grams. 

A.4 Certification Regarding Lobbying. 
A.5 Certification Regarding Debarment, 

Suspension, and Other Matters of Responsi-
bility. 

A.6 Certifications to Implement Restric-
tions in Appropriations Acts. 

A.1 CERTIFICATIONS, ASSURANCES, AND 
REPRESENTATIONS 

Unless prohibited by statute or codified 
regulation, NASA will allow recipients to 
submit certain certifications and representa-
tions required by statute, executive order, or 
regulation on an annual basis, if the recipi-
ents have ongoing and continuing relation-
ships with the agency. Annual certifications 
and representations shall be signed by re-
sponsible officials with the authority to en-
sure recipients’ compliance with the perti-
nent requirements. Recipients determine 
how annual representations affect their re-
sponsibility to obtain required certifications 
from pass-through entities. All Certification 
required for an application can be found at 
https://prod.nais.nasa.gov/pub/publlibrary/ 
srba. 

A.2 CERTIFICATION OF COMPLIANCE ON 
PROPOSAL COVER PAGE 

By submitting the proposal identified in 
the Cover Sheet/Proposal Summary in re-
sponse to this Research Announcement, the 
Authorizing Official of the proposing organi-
zation (or the individual Proposer if there is 
no proposing organization) as identified 
below— 

(a) Certifies that the statements made in 
this proposal are true and complete to the 
best of his/her knowledge; 

(b) Agrees to accept the obligation to com-
ply with NASA award terms and conditions 
if an award is made as a result of this pro-
posal; and 

(c) Confirms compliance with all applicable 
terms and conditions, rules, and stipulations 
set forth in the Certifications, Assurances, 
and Representations contained in this NRA 
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or CAN. Willful inclusion of false informa-
tion in this proposal and/or its supporting 
documents, or in reports required under an 
ensuing award, is a criminal offense (U.S. 
Code, Title 18, Section 1001). 

A.3 ASSURANCE OF COMPLIANCE WITH THE 
NATIONAL AERONAUTICS AND SPACE ADMIN-
ISTRATION REGULATIONS PURSUANT TO NON-
DISCRIMINATION IN FEDERALLY ASSISTED 
PROGRAMS 

The Organization, corporation, firm, or 
other organization on whose behalf this as-
surance is made, hereinafter called ‘‘Appli-
cant’’ 

‘‘HEREBY acknowledges and agrees that it 
must comply (and require any subawardees, 
contractors, successors, transferees, and as-
signees to comply) with applicable provi-
sions of National laws and policies prohib-
iting discrimination, including but not lim-
ited to— 

1. Title VI of the Civil Rights Act of 1964, 
as amended, which prohibits recipients of 
Federal financial assistance from discrimi-
nating on the basis of race, color, or national 
origin (42 U.S.C. 2000d et seq.), as imple-
mented by NASA Title VI regulations, 14 
CFR part 1250. As clarified by Executive 
Order 13166, Improving Access to Services for 
Persons with Limited English Proficiency, 
and resulting agency guidance, national ori-
gin discrimination includes discrimination 
on the basis of limited English proficiency 
(LEP). To ensure compliance with Title VI, 
the Applicant must take reasonable steps to 
ensure that LEP persons have meaningful 
access to its programs in accordance with 
NASA Title VI LEP Guidance to Grant 
(Award) Recipients (68 FR 70039). Meaningful 
access may entail providing language assist-
ance services, including oral and written 
translation, where necessary. The Applicant 
is encouraged to consider the need for lan-
guage services for LEP persons served or en-
countered both in developing budgets and in 
conducting programs and activities. Assist-
ance and information regarding LEP obliga-
tions may be found at http://www.lep.gov. 

2. Title IX of the Education Amendments 
of 1972, as amended, which prohibits dis-
crimination on the basis of sex in education 
programs or activities (20 U.S.C. 1681 et seq.) 
as implemented by NASA Title IX regula-
tions, 14 CFR part 1253. If the Applicant is an 
educational institution— 

a. The Applicant is required to designate 
at least one employee to serve as its Title IX 
coordinator (14 CFR 1253.135(a)). 

b. The Applicant is required to notify all of 
its program beneficiaries of the name, office, 
address, and telephone number of the em-
ployee(s) designated to serve as the Title IX 
coordinators (14 CFR 1253.135(a)). 

c. The Applicant is required to publish in-
ternal grievance procedures to promptly and 
equitably resolve complaints alleging illegal 

discrimination in its programs or activities 
(14 CFR 1253.135(b). 

d. The Applicant is required to take spe-
cific steps to regularly and consistently no-
tify program beneficiaries that The Appli-
cant does not discriminate in the operation 
of its programs and activities (14 CFR 
1253.140). 

3. Section 504 of the Rehabilitation Act of 
1973, as amended, which prohibits The Appli-
cant from discriminating on the basis of dis-
ability (29 U.S.C. 794) as implemented by 
NASA Section 504 regulations, 14 CFR part 
1251. 

a. The Applicant is required to designate 
at least one employee to serve as its Section 
504 coordinator (14 CFR 1251.106(a)). 

b. The Applicant is required to notify all 
its program beneficiaries of the name, office, 
address, and telephone number of the em-
ployee(s) designated to serve as the Section 
504 coordinator (14 CFR 1251.106(a)). 

c. The Applicant is required to publish in-
ternal grievance procedures to promptly and 
equitably resolve complaints alleging illegal 
discrimination in its programs or activities 
(14 CFR 1251.106(b)). 

d. The Applicant is required to take spe-
cific steps to regularly and consistently no-
tify program beneficiaries that the Appli-
cant does not discriminate in the operation 
of its programs and activities (14 CFR 
1251.107). 

4. The Age Discrimination Act of 1975, as 
amended, which prohibits the Applicant from 
discriminating on the basis of age (42 U.S.C. 
6101 et seq.) as implemented by NASA Age 
Discrimination Act regulations, 14 CFR part 
1252. 

The Applicant also acknowledges and 
agrees that it must cooperate with any com-
pliance review or complaint investigation 
conducted by NASA and comply (and require 
any subawardees, contractors, successors, 
transferees, and assignees to comply) with 
applicable terms and conditions governing 
NASA access to records, accounts, docu-
ments, information, facilities, and staff. The 
Applicant must keep such records and sub-
mit to the responsible NASA official or des-
ignee timely, complete, and accurate compli-
ance reports at such times, and in such form 
and containing such information, as the re-
sponsible NASA official or his designee may 
determine to be necessary to ascertain 
whether the Applicant has complied or is 
complying with relevant obligations and 
must immediately take any measure deter-
mined necessary to effectuate this agree-
ment. The Applicant must comply with all 
other reporting, data collection, and evalua-
tion requirements, as prescribed by law or 
detailed in program guidance. 
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The United States shall have the right to 
seek judicial enforcement of these obliga-
tions. This assurance is binding on the Appli-
cant, its successors, transferees, and assign-
ees, and the person or persons whose signa-
tures appear below are authorized to sign on 
behalf of the Applicant.’’ 

Under penalty of perjury, the undersigned 
officials certify that they have read and un-
derstand their obligations as herein de-
scribed, that the information submitted in 
conjunction with this document is accurate 
and complete, and that the recipient is in 
compliance with the nondiscrimination re-
quirements set out above. 

[End of Assurance] 

A.4 CERTIFICATION REGARDING LOBBYING 

No Federal appropriated funds have been 
paid or will be paid, by or on behalf of the 
undersigned, to any person for influencing or 
attempting to influence an officer or em-
ployee of any agency, a Member of Congress, 
an officer or employee of Congress, or an em-
ployee of a Member of Congress in connec-
tion with the awarding of any Federal con-
tract, the making of any Federal award, the 
making of any Federal loan, the entering 
into of any cooperative agreement, and the 
extension, continuation, renewal, amend-
ment, or modification of any Federal con-
tract, grant, loan, or cooperative agreement. 

If any funds other than Federal appro-
priated funds have been paid or will be paid 
to any person for influencing or attempting 
to influence an officer or employee of any 
agency, a Member of Congress, an officer or 
employee of Congress, or an employee of a 
Member of Congress in connection with this 
Federal contract, grant, loan, or cooperative 
agreement, the undersigned shall complete 
and submit Standard Form-LLL, ‘‘Disclosure 
Form to Report Lobbying,’’ in accordance 
with its instructions. The undersigned shall 
require that the language of this certifi-
cation be included in the award documents 
for all subawards at all tiers (including sub-
contracts, subgrants, and contracts under 
grants, loans, and cooperative agreements) 
and that all subrecipients shall certify and 
disclose accordingly. This certification is a 
material representation of fact upon which 
reliance was placed when this transaction 
was made or entered into. Submission of this 
certification is a prerequisite for making or 
entering into this transaction imposed by 
section 1352, title 31, U.S. Code. Any person 
who fails to file the required certification 
shall be subject to a civil penalty of not less 
than $10,000, and not more than $100,000 for 
each such failure. 

[End of Certification] 

A.5 CERTIFICATION REGARDING DEBARMENT, 
SUSPENSION, AND OTHER MATTERS OF RE-
SPONSIBILITY 

Pursuant to Executive Order 12549, Debar-
ment and Suspension, and implemented at 2 
CFR parts 180 and 1880— 

(1) The prospective primary participant 
certifies to the best of its knowledge and be-
lief, that it and its principals— 

(a) Are not presently debarred, suspended, 
proposed for debarment, declared ineligible, 
or voluntarily excluded from covered trans-
actions by any Federal department or agen-
cy; 

(b) Have not within a three-year period 
preceding this proposal been convicted of or 
had a civil judgment rendered against them 
for commission of fraud or a criminal offense 
in connection with obtaining, attempting to 
obtain, or performing a public (Federal, 
State, or local) transaction or contract 
under a public transaction; violation of Fed-
eral or State antitrust statues or commis-
sion of embezzlement theft, forgery, bribery, 
falsification or destruction of records, mak-
ing false statements, or receiving stolen 
property; 

(c) Are not presently indicted for or other-
wise criminally or civilly charged by a gov-
ernmental entity (Federal, State or local) 
with commission of any of the offenses enu-
merated in paragraph (1)(b) of this certifi-
cation; and 

(d) Have not within a three-year period 
preceding this application/proposal had one 
or more public transactions (Federal, State, 
or local) terminated for cause or default. 

(2) Where the prospective primary partici-
pant is unable to certify to any of the state-
ments in this certification, such prospective 
participant shall attach an explanation to 
this proposal. 

[End of Certification] 

A.6 CERTIFICATIONS TO IMPLEMENT 
RESTRICTIONS IN APPROPRIATIONS ACTS 

The text of these certifications is found at 
https://prod.nais.nasa.gov/pub/publlibrary/ 
srba. 

APPENDIX B TO PART 1800—TERMS AND 
CONDITIONS 

1800.900 Terms and Conditions. 
1800.901 Compliance with OMB Guidance on 

Uniform Administrative Requirements, 
Cost Principles, and Audit Requirements 
for Federal awards. 

1800.902 Technical Publications and Re-
ports. 

1800.903 Extensions. 
1800.904 Termination and Enforcement. 
1800.905 Change in Principal Investigator or 

Scope. 
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1800.906 Financial Management. 
1800.907 Equipment and Other Property. 
1800.908 Patent Rights. 
1800.909 Rights in Data. 
1800.910 National Security. 
1800.911 Nondiscrimination. 
1800.912 Clean Air and Water. 
1800.913 Investigative Requirements. 
1800.914 Travel and Transportation. 
1800.915 Safety. 
1800.916 Buy American Encouragement. 
1800.917 Investigation of Research Mis-

conduct. 
1800.918 Allocation of Risk/Liability. 
1800.919 Cooperative Agreement. 
1800.920 Multiple year Award 
1800.921 Incremental Funding. 
1800.922 Cost Sharing. 
1800.923 New Technology. 
1800.924 Designation of New Technology 

Representative and Patent Representa-
tive. 

1800.925 Equipment and Other Property 
under Awards with Commercial Firms. 

1800.926 Listing of Reportable Equipment 
and Other Property. 

1800.927 Invoices and Payments under 
Awards with Commercial Firms. 

1800.928 Electronic Funds Transfer Payment 
Methods. 

1800.929 Indirect Costs 
1800.930 Access to Research Results 

1800.900 TERMS AND CONDITIONS 

(a) Unless otherwise noted in the prescrip-
tive language awards with Non-Federal enti-
ties shall incorporate by reference the terms 
and conditions set forth in sections §§ 1800.901 
through 1800.918 of this appendix. Any of the 
terms and conditions in sections §§ 1800.919 
through 1800.928 shall be referenced in full 
text. The program office may need to include 
information required for certain terms and 
conditions to allow for additional informa-
tion, or permit minor modifications. For ex-
ample, the Grant Officer may substitute ap-
propriate sections of § 1800.902, Technical 
Publications and Reports,’’ with reporting 
requirements specified by the program of-
fice. 

(b) Additional special terms and conditions 
may be included to the extent they are re-
quired and are not inconsistent with the 
other terms and conditions in this Appendix 
B. A deviation in accordance with 2 CFR 
1800.6 is required before a new term and con-
dition inconsistent with the standard terms 
and conditions can be included in an award. 

(c) Whenever the word ‘‘award’’ appears in 
this Appendix, it shall be deemed to include, 
both grants and cooperative agreements, as 
appropriate. 

(d) Terms and conditions for research 
awards awarded to foreign organizations, 
when approved by Headquarters, will be pro-
vided in full text. Referenced handbooks, 
statutes, or other regulations, which the re-

cipient may not have access to, must be 
made available when requested by the for-
eign organization. 

(e) Awards issued by NASA to commercial 
organizations where cost sharing is not re-
quired shall incorporate the terms and condi-
tions set forth in this appendix. 

(f) Terms and conditions do not supersede 
state laws. 

1800.901 COMPLIANCE WITH OMB GUIDANCE 
ON UNIFORM ADMINISTRATIVE REQUIRE-
MENTS, COST PRINCIPLES, AND AUDIT RE-
QUIREMENTS FOR FEDERAL AWARDS 

Prescription—This term and condition im-
plements 2 CFR part 200, Uniform Adminis-
trative Requirements, Cost Principles, and 
Audit Requirements for Federal awards here-
in referred to as the ‘‘OMB Uniform Guid-
ance.’’ The Grant Officer shall use this term 
and condition in all awards with recipients 
that are other than commercial firms. The 
Grant Office shall use Alternate 1 for awards 
with commercial firms. 

Compliance With OMB Guidance 

This award is subject to the requirements 
set forth in 2 CFR part 200, Uniform Admin-
istrative Requirements, Cost Principles, and 
Audit Requirements for Federal awards as 
adopted by NASA in Part 1800 of Title 2 of 
the Code of Federal Regulations. Specific 
terms and conditions set forth in this award 
document are provided to supplement and 
clarify, not replace, the OMB Uniform Guid-
ance, except in circumstances where a waiv-
er from OMB Uniform Guidance require-
ments has been obtained by NASA. 

(End of Term and Condition) 

Alternate 1 

(a) With the exception of Subpart E and F, 
this award is subject to the requirements set 
forth in OMB Guidance on Uniform Adminis-
trative Requirements, Cost Principles, and 
Audit Requirements for Federal awards at 2 
CFR Chapter 1, and Chapter II Part 200 as 
adopted by NASA in Part 1800 of Title 2 of 
the Code of Federal Regulations. Specific 
terms and conditions set forth in this award 
document are provided to supplement and 
clarify, not replace, the Guidance, except in 
circumstances where a waiver from the OMB 
Uniform Guidance requirements has been ob-
tained by NASA. 

(b) In lieu of Subparts E and F of 2 CFR 
part 200, the expenditure of Government 
funds by the recipient and the allowability of 
costs recognized as a resource contribution 
by the recipient shall be governed by the 
FAR cost principles implemented by FAR 
Parts 30, 31, and 48 CFR part 99. (If the re-
cipient is a consortium which includes non- 
commercial firm members, cost allowability 
for those members will be determined by the 
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OMB Uniform Guidance at Subpart E and F 
of 2 CFR 200.) 

(End of Term and Condition) 

1800.902 TECHNICAL PUBLICATIONS AND 
REPORTS 

Prescription—The Grant Officer shall in-
clude on a ‘‘substantially as’’ basis in all 
awards. The requirements set forth under 
this term and condition may be modified by 
the Grant Officer based on specific report 
needs for the award. 

Technical Publications and Reports 

(a) NASA encourages the widest prac-
ticable dissemination of research results at 
any time during the course of the investiga-
tion. 

(1) All information disseminated as a re-
sult of the award shall contain a statement 
which acknowledges NASA’s support and 
identifies the award by number (e.g., ‘‘the 
material is based upon work supported by 
NASA under award No(s) XXXXX (as shown 
on the award notice).) 

(2) Except for articles or papers published 
in scientific, technical, or professional jour-
nals, the exposition of results from NASA 
supported research should also include the 
following disclaimer— ‘‘Any opinions, find-
ings, and conclusions or recommendations 
expressed in this material are those of the 
author(s) and do not necessarily reflect the 
views of the National Aeronautics and Space 
Administration.’’ 

(3) As a courtesy, any release of a NASA 
photograph or illustration should list NASA 
first on the credit line followed by the name 
of the Principal Investigator’s Institution. 
As an example— ‘‘Photograph or illustra-
tion, figure, etc. courtesy of NASA or NASA 
Center managing the mission or program and 
the Principal Investigator’s institution.’’ 

(4) For research and research-related 
awards, see additional reporting require-
ments at 1800.930 Access to Research Results. 

(b) Reports shall be in the English lan-
guage, informal in nature, and ordinarily not 
exceed three pages (not counting bibliog-
raphies, abstracts, and lists of other media). 
The recipient shall submit the following re-
ports— 

(1) A Progress Report for all but the final 
year of the award. Each report is due 60 days 
before the anniversary date of the award and 
shall briefly describe what was accomplished 
during the reporting period. A term or condi-
tion specifying more frequent reporting may 
be required. 

(2) A Summary of Research or Educational 
Activity Report is due within 90 days after 
the end date for the period of performance, 
regardless of whether or not support is con-
tinued under another award. This report 
shall be a comprehensive summary of signifi-

cant accomplishments during the duration of 
the award. 

(c) Progress Reports, Summaries of Re-
search, and Educational Activity Reports 
shall include the following on the first page: 

(1) Title of the award. 
(2) Type of report. 
(3) Name of the principal investigator. 
(4) Period covered by the report. 
(5) Name and address of the recipient’s in-

stitution. 
(6) Award number. 
(d) Progress Reports, Summaries of Re-

search, and Educational Activity Reports 
shall be distributed as follows: 

(1) The original report, in both hard copy 
and electronic format, to the Technical Offi-
cer. 

(2) One copy to the NASA Technical Officer 
and New Technology Officer with a notice to 
the Grant Officer, that a report was sent. 

(End of Term and Condition) 

1800.903 EXTENSIONS 

Prescription—The Grant Officer shall in-
clude this term and condition in all awards 
except awards with commercial firms. If in-
cluded, minor modifications to the term and 
condition, such as the time frame for cost 
extensions, is permissible. 

Extensions 

(a) It is NASA’s policy to provide max-
imum possible continuity in funding award- 
supported research and educational activi-
ties, therefore, awards may be extended for 
additional periods of time when necessary to 
complete work that was part of the original 
award. NASA generally only approves such 
extensions within funds already made avail-
able. Any extension that would require addi-
tional funding must be supported by a pro-
posal submitted at least three months in ad-
vance of the end date of the period of per-
formance. 

(b) Recipients may extend the expiration 
date of an award if additional time beyond 
the established end date is required to assure 
adequate completion of the original scope of 
work within the funds already made avail-
able. For this purpose, the recipient may 
make a one-time no-cost extension, not to 
exceed 12 months, prior to the established 
expiration date. Written notification of such 
an extension, with the supporting reasons, 
must be received by the NASA Grant Officer 
at least ten days prior to the expiration of 
the award. A copy of the extension must also 
be forwarded to cognizant Office of Naval Re-
search (ONR) office, if administration has 
been delegated to ONR. NASA reserves the 
right to disapprove the extension if the re-
quirements set forth at § 200.308(d) (2) are not 
met. 

(c) Requests for approval for all other no- 
cost extensions must be submitted in writing 
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to the NASA Grant Officer. A copy of this re-
quest must also be forwarded to cognizant 
Office of Naval Research (ONR) office, if ad-
ministration has been delegated to ONR. 

(End of Term and Condition) 

1800.904 TERMINATION AND ENFORCEMENT 

Prescription—This term and condition im-
plements § 200.338 through § 200.342. The 
Grant Officer shall include this term and 
condition in all awards. 

Termination and Enforcement 

Termination and enforcement conditions 
of this award are specified in § 200.338 
through § 200.342. 

(End of Term and Condition) 

1800.905 CHANGE IN PRINCIPAL INVESTIGATOR 
OR SCOPE 

Prescription—The Grant Officer shall in-
clude this term and condition in all awards. 

Change in Principal Investigator or Scope 

(a) The recipient shall obtain the approval 
of the NASA Grant Officer for a change of 
the Principal Investigator, or for a signifi-
cant absence of the Principal Investigator 
from the project, defined as a three month 
absence from the program or a 25 percent re-
duction in time devoted to the project. Sig-
nificantly reduced availability of the serv-
ices of the Principal Investigator(s) named 
in the award instrument could be grounds for 
termination, unless alternative arrange-
ments are made and approved in writing by 
the Grant Officer. 

(b) Prior written approval is required from 
NASA if there is to be a significant change 
in the objective or scope of the project. 

(End of Term and Condition) 

1800.906 FINANCIAL MANAGEMENT 

Prescription—This term and condition im-
plements § 200.302. The Grant Officer shall in-
clude this term and condition in all awards 
except when the recipient is a commercial 
firm. 

Financial Management 

(a) Advance payments will be made by the 
Financial Management Office of the NASA 
Center assigned financial cognizance of the 
award, using the Department of Health and 
Human Services’ Payment Management Sys-
tem (DHHS/PMS), in accordance with proce-
dures provided to the recipient. The recipi-
ent shall submit a Federal Financial Report 
(SF 425), and, when applicable, a Federal Fi-
nancial Report Attachment (SF 425A) elec-
tronically to DHHS/PMS within 30 days fol-
lowing the end of each Federal fiscal quarter 

(i.e., December 31, March 31, June 30, and 
September 30). 

(b) In addition, the recipient shall submit a 
final SF 425 in electronic or paper form to 
NASA within 90 calendar days after the end 
date of the period of performance. The final 
SF 425 shall pertain only to the completed 
award and shall include total disbursements 
from inception through completion. The re-
port shall be marked ‘‘Final.’’ The final SF 
425 shall be submitted to NASA per the 
Grants and Cooperative Agreement Manual 
(GCAM) Exhibit E, Required Publications 
and Reports, A copy of the GCAM is located 
at https://prod.nais.nasa.gov/pub/publlibrary/ 
srba. 

(c) By signing any report delivered under 
the award, the authorizing official for the re-
cipient certifies to the best of his or her 
knowledge and belief that the report is true, 
complete, and accurate, and the expendi-
tures, disbursements and cash receipts are 
for the purposes and intent set forth in the 
award documents. The authorizing official 
by signing the report also certified he or she 
is aware that any false, fictitious, or fraudu-
lent information, or the omission of any ma-
terial fact, may subject him or her to crimi-
nal, civil or administrative penalties for 
fraud, false statements, false claims or oth-
erwise. (U.S. Code, Title 18, Section 1001 and 
Title 31 Section 3729–3733 and 3801–3812.) 

(d) Unless otherwise directed by the Grant 
Officer, any unexpended balance of funds 
which remains at the end of any funding pe-
riod, except the final funding period of the 
award, may be carried over to the next fund-
ing period, and may be used to defray costs 
of any funding period of the award. This in-
cludes allowing the carryover of funds to the 
second and subsequent years of a multiple 
year award. Unexpended funds from one 
award may not be carried over to a new or 
different award. This term and condition 
also applies to subawardees/subcontractors 
performing substantive work under the 
award. NASA reserves the right to remove 
unexpended balances from awards when in-
sufficient efforts have been made by the 
awardee to liquidate funding balances in a 
timely fashion. 

(End of Term and Condition) 

1800.907 EQUIPMENT AND OTHER PROPERTY 

Prescription—The Grant Officer shall in-
clude this term and condition in all awards 
except when recipient is a commercial firm. 

Equipment and Other Property 

(a) NASA permits acquisition of special 
purpose and general purpose equipment spe-
cifically required for use exclusively for re-
search activities. 

(1) Acquisition of special purpose or gen-
eral purpose equipment costing in excess of 
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$5,000 (unless a lower threshold has been es-
tablished by the recipient) and not included 
in the approved proposal budget, requires the 
prior approval of the NASA Grant Officer. 
Requests to the Grant Officer for the acquisi-
tion of equipment shall be supported by writ-
ten documentation setting forth the descrip-
tion, purpose, and acquisition value of the 
equipment, and including a written certifi-
cation that the equipment will be used exclu-
sively for research, activities. (A change in 
the model number of a prior approved piece 
of equipment does not require resubmission 
for that item.) Research awards are exempt 
from the prior approval requirement. 

(2) Special purpose and general purpose 
equipment costing in excess of $5,000 (unless 
a lower threshold has been established by the 
recipient) acquired by the recipient under an 
award for the purpose of research shall be ti-
tled to the recipient as ‘‘exempt’’ without 
further obligation to NASA, including re-
porting of the equipment, in accordance with 
§ 200.312(c) and § 1800.312. Special purpose or 
general purpose equipment costing in excess 
of $5,000 (unless a lower threshold has been 
established by the recipient) acquired by the 
recipient under an award for non-research 
work shall be titled to the recipient in ac-
cordance with § 200.313. 

(3) Special purpose or general purpose 
equipment acquired by the recipient with 
award funds, valued under $5,000 (unless a 
lower threshold is established by the recipi-
ent) are classified as ‘‘supplies,’’ do not re-
quire the prior approval of the NASA Grant 
Officer, shall vest in the recipient and will be 
titled to the recipient in accordance with 
§ 200.314. 

(4) Award funds may be expended for the 
acquisition of land or interests therein or for 
the acquisition and construction of facilities 
only under a facilities award. 

(b) As required the recipient shall submit 
an annual Inventory Report, to be received 
no later than October 15 of each year, which 
lists all reportable non-exempt equipment 
and/or Federally owned property in its cus-
tody as of September 30. Negative responses 
for annual Inventory Reports (when there is 
no reportable equipment) are not required. A 
Final Inventory Report of Federally Owned 
Property, including equipment where title 
was taken by the Government, will be sub-
mitted by the recipient no later than 60 days 
after the end date of the period of perform-
ance. Negative responses for Final Inventory 
Reports are required. 

(1) All reports will include the information 
listed in paragraph (d)(1) of § 200.313, Equip-
ment. No specific report form or format is 
required, provided that all necessary infor-
mation is provided. 

(2) The original of each report shall be sub-
mitted to the Deputy Chief Financial Officer 
(Finance). Copies shall be furnished to the 

Center Industrial Property Officer and to 
ONR. 

(End of Term and Condition) 

1800.908 PATENT RIGHTS 

Prescription—The Grant Officer shall in-
clude this term and condition in all awards, 
except awards with large businesses. 

Patent Rights 

As stated at § 200.315(c), this award is sub-
ject to the provisions of 37 CFR 401.3(a) 
which requires use of the standard clause set 
out at 37 CFR 401.14 ‘‘Patent Rights (Small 
Business Firms and Nonprofit Organiza-
tions)’’ and the following: 

(a) Definitions. 
The words ‘‘contract’’ or ‘‘Contractor’’ are 

used in 37 CFR 401.14. Those words shall be 
replaced by the words ‘‘award’’ or ‘‘recipi-
ent,’’ respectively. 

The term ‘‘Federal Agency,’’ ‘‘agency,’’ or 
‘‘funding Federal agency’’ is used 37 CFR 
401.14, the term shall be replaced by the term 
‘‘NASA.’’ 

The term ‘‘award,’’ as used in this term 
and condition, means any actual or proposed 
grant, cooperative agreement, under-
standing, or other arrangement, and includes 
any assignment, substitution of parties, 
subaward, or subcontract executed or en-
tered into thereunder. 

(b) The below items are added to the end of 
paragraph (c) of 37 CFR 401.14 are as follows: 

‘‘(5) The recipient may use whatever for-
mat is convenient to disclose subject inven-
tion required in subparagraph (c)(1). NASA 
prefers that the recipient use either the elec-
tronic or paper version of NASA Form 1679, 
Disclosure of Invention and New Technology 
(Including Software), to disclose subject in-
ventions. Both the electronic and paper 
version of the NASA Form 1679 may be 
accessed at the electronic New Technology 
Reporting Web site https://invention.nasa.gov. 

‘‘(6) In addition to the above, the recipient 
shall provide the New Technology Represent-
ative, as designated under term and condi-
tion ‘‘Designation of New Technology Rep-
resentative and Patent Representative’’ at 
1800.924 of this award, the following: 

(i) A yearly interim new technology sum-
mary report listing any subject inventions 
required to be disclosed during the preceding 
year (or a statement certifying there were 
none). 

(ii) A final new technology summary re-
port listing all subject inventions (or a state-
ment certifying there were none) for the en-
tire award period; which report shall be sub-
mitted within 90 days after the end date for 
the period of performance within the des-
ignated system noted within the award docu-
ment.’’ 
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(c) The below item is added to the end of 
paragraph (f)(1) of 37 CFR 401.14 ‘‘Patent 
Rights’’ as follows: 

‘‘(iii) The recipient shall through employee 
agreements or other suitable recipient pol-
icy, require that its employees ‘‘will assign 
and do hereby assign’’ to the recipient all 
right, title and interest in any subject inven-
tion under this award.’’ 

(d) The term ‘‘subcontract’’ in paragraph 
(g) of 37 CFR 401.14 shall include purchase or-
ders. 

(f) The following constitutes paragraph 
‘‘(l)’’ of in 37 CFR 404.14— 

‘‘(l) Communications. A copy of all submis-
sions or requests required 37 CFR 401.14, plus 
a copy of any reports, manuscripts, publica-
tions or similar material bearing on patent 
matters, shall be sent to the Center Patent 
Counsel and the NASA Grant Officer in addi-
tion to any other submission requirements 
in the award terms and conditions (e.g., as 
specified in this term and condition and in 
term and condition 1800.924 ‘‘Designation of 
New Technology Representative and Patent 
Representative’’). If any reports contain in-
formation describing a ‘‘subject invention’’ 
for which the recipient has elected or may 
elect to retain title, NASA will use reason-
able efforts to delay public release by NASA 
or publication by NASA in a NASA technical 
series until an application filing date has 
been established, provided that the recipient 
identify the information and the ‘‘subject in-
vention’’ to which it relates at the time of 
submittal. If required by the Patent Rep-
resentative or requested by the New Tech-
nology Representative, as designated under 
1800.924 ‘‘Designation of New Technology 
Representative and Patent Representative,’’ 
the recipient shall provide the filing date, se-
rial number and title, a copy of the patent 
application, and a patent number and issue 
date for any ‘‘subject invention’’ in any 
country in which the recipient has applied 
for patents. Additionally, the NASA shall 
have an irrevocable power to inspect and 
make copies of the patent application file, 
when a Federal Government employee is a 
co-inventor.’’ 

(g) NASA Inventions. NASA will use rea-
sonable efforts to report inventions made by 
NASA employees as a consequence of, or 
which bear a direct relation to, the perform-
ance of specified NASA activities under this 
agreement and, upon timely request, will use 
reasonable efforts to grant the recipient an 
exclusive, or partially exclusive, revocable, 
royalty-bearing license, subject to the reten-
tion of a royalty-free right of the Govern-
ment to practice or have practiced the in-
vention by or on behalf of the Government. 

(h) The recipient agrees, subject to (g)(1) 
below, that the Government may duplicate 
and disclose subject invention disclosures 
and all other reports and papers furnished or 

required to be furnished pursuant to this 
term and condition. 

(1) Publishing information concerning an 
invention before a patent application is filed 
on a subject invention may create a bar to a 
valid patent. To avoid this bar, agencies may 
withhold information from the public that 
discloses any invention in which the Govern-
ment owns or may own a right, title, or in-
terest (including a nonexclusive license) (see 
35 U.S.C. 205 and 37 CFR part 401). Agencies 
may only withhold information concerning 
inventions for a reasonable time in order for 
a patent application to be filed. Once filed in 
any patent office, agencies are not required 
to release copies of any document that is a 
part of a patent application for those subject 
inventions. 

(2) In the event NASA contractors are 
tasked to perform work in support of speci-
fied activities under a cooperative agree-
ment and inventions are made by contractor 
employees, the contractor will normally re-
tain title to its employee inventions in ac-
cordance with 35 U.S.C. 202, 14 CFR part 1245, 
and/or Executive Order 12591. In the event 
the contractor decides not to pursue rights 
to title in any such invention and NASA ob-
tains or retains title to such inventions, 
NASA will use reasonable efforts to report 
such inventions and, upon timely request, 
will use reasonable efforts to grant the re-
cipient an exclusive, or partially exclusive, 
revocable, royalty-bearing license, subject to 
the retention of a royalty-free right of the 
Government to practice or have practiced 
the invention by or on behalf of the Govern-
ment. 

(End of Term and Condition) 

1800.909 RIGHTS IN DATA 

Prescription—The Grant Officer may re-
vise the language under this term and condi-
tion to modify each party’s rights based on 
the particular circumstances of the program 
and/or the recipient’s need to protect specific 
proprietary information. Any modification 
to the standard language set forth under the 
term and condition requires the concurrence 
of the Center’s Patent Counsel and that the 
term and condition be printed in full text. 

Rights in Data 

(a) ‘‘Data,’’ as used in this term and condi-
tion, means recorded information, regardless 
of form, the media on which it may be re-
corded, or the method of recording. The term 
includes, but is not limited to, data of a sci-
entific or technical nature, and any copy-
rightable work, including computer software 
and documentation thereof. 

(b) As to data first produced by recipient in 
carrying out recipient’s responsibilities 
under this award in which the recipient as-
serts copyright, or data for which copyright 
ownership was acquired under the grant, the 
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recipient grants to the Federal Government 
(Government), a royalty-free, nonexclusive 
and irrevocable license to use, reproduce, 
distribute (including distribution by trans-
mission) to the public, perform publicly, pre-
pare derivative works, and display publicly, 
data in whole or in part and in any manner 
for Federal purposes and to have or permit 
others to do so for Federal purposes only. 

(c) In order that the Government may ex-
ercise its license rights in data, the Govern-
ment, upon request to the recipient, shall 
have the right to review and/or obtain deliv-
ery of data resulting from the performance 
of work under this award or acquired under 
this award, and authorize others to receive 
such data to use for Federal purposes. 

(d) Cost Sharing and/or Matching Efforts. 
When the recipient cost shares with the Gov-
ernment on the effort, the following para-
graph also applies— 

‘‘(1) In the event data first produced by the 
recipient in carrying out recipient’s respon-
sibilities under this award is furnished to 
NASA, and recipient considers such data to 
embody trade secrets or to comprise com-
mercial or financial information which is 
privileged or confidential, and such data is 
so identified with a suitable notice or legend, 
the data will be maintained in confidence 
and disclosed and used by the Government 
and its contractors (under suitable protec-
tive conditions) only for experimental, eval-
uation, research and development purposes, 
by or on behalf of the Government for an 
agreed to period of time, and thereafter for 
Federal purposes as defined in § 1800.909(b).’’ 

(e) For Cooperative Agreements, the fol-
lowing paragraph also applies— 

‘‘(1) As to data first produced by NASA in 
carrying out NASA’s responsibilities under a 
cooperative agreement and which data would 
embody trade secrets or would comprise 
commercial or financial information that is 
privileged or confidential if it has been ob-
tained from the recipient, such data will be 
marked with an appropriate legend and 
maintained in confidence for 5 years (unless 
a shorter period has been agreed to between 
the Government and recipient) after develop-
ment of the information, with the express 
understanding that during the aforesaid pe-
riod such data may be disclosed and used 
(under suitable protective conditions) by or 
on behalf of the Government for Government 
purposes only, and thereafter for any pur-
pose whatsoever without restriction on dis-
closure and use. Recipient agrees not to dis-
close such data to any third party without 
NASA’s written approval until the aforemen-
tioned restricted period expires.’’ 

(End of Term and Condition) 

1800.910 NATIONAL SECURITY 

Prescription—This term and condition im-
plements Executive Order 12829. The Grant 
Officer shall include in all awards. 

National Security 

NASA awards normally do not involve 
classified information. However, if it is 
known in advance that an award involves 
classified information or if the work on the 
award is likely to develop classified informa-
tion, individuals performing on the award 
who will have access to the information 
must obtain the appropriate security clear-
ance in advance of performing on the award, 
in accordance with NASA Procedural Re-
quirements (NPR) 1600.2, NASA Classified 
National Security Information (CNSI) w/ 
Change 2. When access to classified informa-
tion is not originally anticipated in the per-
formance of an award, but such information 
is subsequently sought or potentially devel-
oped by the award recipient, the NASA 
Grant Officer who issued the award shall be 
notified immediately, and prior to work 
under the award proceeding, to implement 
the appropriate clearance requirements. 

(End of Term and Condition) 

1800.911 NONDISCRIMINATION 

Prescription—This term and condition im-
plements Executive Order 11246. The Grant 
Officer shall include in all awards. 

Nondiscrimination 

(a) To the extent provided by law and any 
applicable agency regulations, this award 
and any program assisted thereby are sub-
ject to the provisions of Title VI of the Civil 
Rights Act of 1964 (Pub. L. 88–352), Title IX of 
the Education amendments of 1972 (Pub. L. 
92–318, 20 U.S.C. 1681 et seq.), section 504 of 
the Rehabilitation Act of 1973 (29 U.S.C. 794), 
the Age Discrimination Act of 1975 (Pub. L. 
94–135), the implementing regulations issued 
pursuant thereto by NASA, and the assur-
ance of compliance which the recipient has 
filed with NASA. 

(b) Except for commercially available sup-
plies, materials, equipment, or general sup-
port services, the recipient shall obtain an 
assurance of compliance as required by 
NASA regulations from each organization 
that applies or serves as a subrecipient, sub-
awardee, contractor or subcontractor under 
this award. 

(c) Work on NASA awards is subject to the 
provisions of Title VI of the Civil Rights Act 
of 1964 (Pub. L. 88–352; 42 U.S.C. 2000d-1), 
Title IX of the Education Amendments of 
1972 (20 U.S.C. 1680 et seq.), section 504 of the 
Rehabilitation Act of 1973, as amended (29 
U.S.C. 794), the Age Discrimination Act of 
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1975 (42 U.S.C. 6101 et seq.), and the NASA im-
plementing regulations (14 CFR parts 1250, 
1251, 1252, and 1253). 

(End of Term and Condition) 

1800.912 CLEAN AIR AND WATER 

Prescription—This term and condition im-
plements the Clean Air Act at 42 U.S.C. 7401 
et seq. The Grant Officer shall include this 
term and condition on all awards. 

Clean Air and Water 

The recipient agrees to the following: 
(a) Comply with applicable standards, or-

ders or regulations issued pursuant to the 
Clean Air Act, as amended (42 U.S.C. 7401 et 
seq.) and of the Federal Water Pollution Con-
trol Act (33 U.S.C. 1251 et seq.). 

(b) Ensure that no portion of the work 
under this award will be performed in a facil-
ity listed on the Environmental Protection 
Agency (EPA) List of Violating Facilities on 
the date that this award was effective unless 
and until the EPA eliminates the name of 
such facility or facilities from such listings. 

(c) Use its best efforts to comply with 
clean air standards and clean water stand-
ards at the facility in which the award is 
being performed. 

(d) Insert the substance of these terms and 
conditions into any nonexempt subaward or 
contract under the award. 

(e) Report violations to NASA and to EPA. 

(End of Term and Condition) 

1800.913 INVESTIGATIVE REQUIREMENTS 

Prescription—This term and condition im-
plements Executive Order 12829. The Grant 
Officer shall include this term and condition 
in all awards. The term and condition must 
be augmented to conform to the require-
ments of OMB Guidance M–05–24 ‘‘Imple-
mentation of Homeland Security Presi-
dential Directive (HSPD) 12—Policy for a 
Common Identification Standard for Federal 
Employees and Contractors’’ when a recipi-
ent will require routine access to a Federal- 
controlled facility and/or information sys-
tem. 

Investigative Requirements 

(a) NASA reserves the right to perform se-
curity checks and to deny or restrict access 
to a NASA Center, facility, or computer sys-
tem, or to NASA technical information, as 
NASA deems appropriate. To the extent the 
recipient needs such access for performance 
of the work, the recipient shall ensure that 
individuals needing such access provide the 
personal background and biographical infor-
mation requested by NASA. Individuals fail-
ing to provide the requested information 
may be denied such access. 

(b) All requests to visit a NASA Center or 
facility must be submitted in a timely man-
ner in accordance with instructions provided 
by that Center or facility. 

(End of Term and Condition) 

1800.914 TRAVEL AND TRANSPORTATION 

Prescription—This term and condition im-
plements The Fly American Act, 49 U.S.C. 
1517 and the Department of Transportation 
regulations on hazardous materials. The 
Grant Officer will include this term and con-
dition in all awards. 

Travel and Transportation 

(a) The Fly American Act, 49 U.S.C. 1517, 
requires the recipient to use U.S. flag air 
carriers for international air transportation 
of personnel and property to the extent that 
service by those carriers is available. 

(b) Department of Transportation regula-
tions, 49 CFR 173, govern recipient shipment 
of hazardous materials and other items. 

(End of Term and Condition) 

1800.915 SAFETY 

Prescription—This term and condition im-
plements NPR 8715.3C or its successor re-
quirements document. The Grant Officer will 
include this term and condition in all 
awards. 

Safety 

(a) The recipient shall act responsibly in 
matters of safety and shall take all reason-
able safety measures in performing under 
this award. The recipient shall comply with 
all applicable Federal, state, and local laws 
relating to safety. The recipient shall main-
tain a record of, and will notify the NASA 
Grant Officer immediately (within one work-
day) of any accident involving death, dis-
abling injury or substantial loss of property 
in performing this award. The recipient will 
immediately (within one workday) advise 
NASA of hazards that come to its attention 
as a result of the work performed. 

(b) Where the work under this award in-
volves flight hardware, the hazardous as-
pects, if any, of such hardware will be identi-
fied, in writing, by the recipient. Compliance 
with this term and condition by sub-
awardees/subcontractors shall be the respon-
sibility of the recipient. 

(End of Term and Condition) 

1800.916 BUY AMERICAN ENCOURAGEMENT 

Prescription—This term and condition im-
plements section 319 of Public Law 106–391, 
the NASA Authorization Act. The Grant Of-
ficer will include this term and condition in 
all awards, except awards with foreign re-
cipients. 
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Buy American Encouragement 

As stated in Section 319 of Public Law 106– 
391, the NASA Authorization Act as amended 
recipients are encouraged to purchase only 
American-made equipment and products. 

(End of Term and Condition) 

1800.917 INVESTIGATION OF RESEARCH 
MISCONDUCT 

Prescription—This term and condition im-
plements § 200.336, The Grant Officer shall in-
clude this term and condition in all awards. 

Investigation of Research Misconduct 

Recipients of this award are subject to the 
requirements of 14 CFR 1275, ‘‘Investigation 
of Research Misconduct.’’ 

(End of Term and Condition) 

1800.918 ALLOCATION OF RISK/LIABILITY 

Prescription—The Grant Officer shall in-
clude this term and condition in all awards. 

Allocation of Risk/Liability 

(a) With respect to activities undertaken 
under this award, the recipient agrees not to 
make any claim against NASA or the U.S. 
Government with respect to the injury or 
death of its employees or its subawardees/ 
contractors and subaward/subcontractor em-
ployees, or to the loss of its property or that 
of its subawardeees/contractors and sub-
awardees/subcontractors, whether such in-
jury, death, damage or loss arises through 
negligence or otherwise, except in the case of 
willful misconduct. 

(b) In addition, as applicable, the recipient 
agrees to indemnify and hold the U.S. Gov-
ernment and its contractors and subcontrac-
tors harmless from any third party claim, 
judgment, or cost arising from the injury to 
or death of any person, or for damage to or 
loss of any property, arising as a result of its 
possession or use of any U.S. Government 
property. If State law prohibits the recipient 
from accepting indemnification, then the re-
cipient shall ensure this term and condition 
applies to all subrecipients, subawardees, 
contractors or subcontractors under this 
award. 

(End of Term and Condition) 

1800.919 COOPERATIVE AGREEMENT 

Prescription—The Grant Officer shall in-
clude this term and condition in all coopera-
tive agreement awards. 

Cooperative Agreement 

(a) This award is a cooperative agreement 
and it is anticipated there will be substantial 
NASA involvement during performance of 
the effort. NASA and the recipient mutually 
agree to the following statement of antici-

pated cooperative interactions which may 
occur during the performance of this effort— 

(Reference the approved proposal that con-
tains a detailed description of the work and 
insert a concise statement of the exact na-
ture of the cooperative interactions NASA 
and the recipient will provide.) 

(b) The terms ‘‘award’’ and ‘‘recipient’’ 
mean ‘‘cooperative agreement’’ and ‘‘recipi-
ent of cooperative agreement,’’ respectively, 
wherever the language appears in terms and 
conditions included in this agreement. 

(c) NASA’s ability to participate and per-
form its collaborative effort under this coop-
erative agreement is subject to the avail-
ability of appropriated funds and nothing in 
this cooperative agreement commits the 
United States Congress to appropriate funds 
therefore. 

(End of Term and Condition) 

1800.920 MULTIPLE YEAR AWARD 

Prescription—The Grant Officer shall in-
clude this term and condition in multi-year 
awards. This term and condition does not 
have to be included in awards with commer-
cial firms. If included, minor modifications 
to the term and condition, such as the time 
frame for cost extensions, are permissible. 

Multiple Year Award 

This is a multiple-year award contingent 
on the availability of funds, scientific 
progress of the project, and continued rel-
evance to NASA programs. NASA antici-
pates continuing support at approximately 
the following levels— 

Second year $ ll, Anticipated funding date 
ll. 

Third year $ ll, Anticipated funding date 
ll. 

(Periods may be added or omitted, as appli-
cable) 

End of Term and Condition) 

1800.921 INCREMENTAL FUNDING 

Prescription—The Grant Officer shall in-
clude this term and condition when incre-
mental funding is used, changes as needed 
are permissible. 

Incremental Funding 

(a) Only $XXX of the amount indicated on 
the face of this award is available for pay-
ment and allotted to this award. NASA con-
templates making additional allotments of 
funds during performance of this effort. It is 
anticipated that these funds will be obli-
gated as appropriated funds become avail-
able without any action required by the re-
cipient. The recipient will be given written 
notification by the NASA Grant Officer. 

(b) The recipient agrees to perform work 
up to the point at which the total amount 
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paid or payable by the Government approxi-
mates but does not exceed the total amount 
actually allotted to this award. NASA is not 
obligated to reimburse the recipient for the 
expenditure of amounts in excess of the total 
funds allotted by NASA to this grant or co-
operative agreement. The recipient is not 
authorized to continue performance beyond 
the amount allotted to this award. 

Special Note—Balance is contingent on 
availability of funds. The remaining balance 
to fully fund this year is $XXX. 

(End of Term and Condition) 

1800.922 COST SHARING 

Prescription—The Grant Officer shall in-
clude this term and condition when an award 
involves cost sharing, changes as need are 
permissible. 

Cost Sharing 

(a) NASA and the recipient will share in 
providing the resources necessary to perform 
the award. NASA funding and non-cash con-
tributions (personnel, equipment, facilities, 
etc.) and the dollar value of the recipient’s 
cash and/or non-cash contribution will be on 
a ll percent recipient basis. 

(b) The funding and non-cash contributions 
by both parties are represented by the fol-
lowing dollar amounts— 

Government Share 

lllllllllllllllllllllll

Recipient Share 

lllllllllllllllllllllll

Total Amount lllllllllllllllllllllll

(c) Criteria and procedures for allowable 
and allocable costs of cash and non-cash con-
tributions shall be governed by § 200.306, Cost 
Sharing or Matching. The applicable Federal 
cost principles are cited in 2 CFR 200 Subpart 
E. 

(d) The Recipient’s share shall not be 
charged to the Government under this award 
or under any other contract or award. 

(End of Term and Condition) 

1800.923 NEW TECHNOLOGY 

Prescription— The Grant Officer shall in-
clude this term and condition in all grants 
with commercial firms other than those with 
small businesses. This term and condition is 
used in lieu of the term and condition at 2 
CFR 1800.908, Patent Rights. 

New Technology 

(a) Definitions. 
Administrator, as used in this term and 

condition, means the Administrator of the 
National Aeronautics and Space Administra-
tion (NASA) or duly authorized representa-
tive. 

The term ‘‘award,’’ as used in this term 
and condition, means any actual or proposed 
grant, cooperative agreement, under-
standing, or other arrangement, and includes 
any assignment, substitution of parties, 
subaward, or subcontract executed or en-
tered into thereunder. 

Made, as used in this term and condition, 
means conception or first actual reduction 
to practice; provided, that in the case of a 
variety of plant, the date of determination 
(as defined in section 41(d) of the Plant Vari-
ety Protection Act, 7 U.S.C. 2401(d)) must 
also occur during the period of performance. 

Nonprofit organization, as used in this 
term and condition, means a domestic uni-
versity or other institution of higher edu-
cation or an organization of the type de-
scribed in section 501(c)(3) of the Internal 
Revenue Code of 1954 (26 U.S.C. 501(c)) and 
exempt from taxation under section 501(a) of 
the Internal Revenue Code (26 U.S.C. 501(a)), 
or any domestic nonprofit scientific or edu-
cational organization qualified under a State 
nonprofit organization statute. 

Practical application, as used in this term 
and condition, means to manufacture, in the 
case of a composition or product; to practice, 
in the case of a process or method; or to op-
erate, in case of a machine or system; and, in 
each case, under such conditions as to estab-
lish that the invention is being utilized and 
that its benefits are, to the extent permitted 
by law or Government regulations, available 
to the public on reasonable terms. 

Reportable item, as used in this term and 
condition, means any invention, discovery, 
improvement, or innovation of the awardee, 
whether or not patentable or otherwise 
protectable under Title 35 of the United 
States Code, made in the performance of any 
work under any NASA award or in the per-
formance of any work that is reimbursable 
under any term and condition in any NASA 
award providing for reimbursement of costs 
incurred before the effective date of the 
award. Reportable items include, but are not 
limited to, new processes, machines, manu-
factures, and compositions of matter, and 
improvements to, or new applications of, ex-
isting processes, machines, manufactures, 
and compositions of matter. Reportable 
items also include new computer programs, 
and improvements to, or new applications of, 
existing computer programs, whether or not 
copyrightable or otherwise protectable under 
Title 17 of the United States Code. 

Small business firm, as used in this term 
and condition, means a domestic small busi-
ness concern as defined at 15 U.S.C. 632 and 
implementing regulations (see 13 CFR 121.401 
et seq.) of the Administrator of the Small 
Business Administration. 

Subject invention, as used in this term and 
condition, means any reportable item which 
is or may be patentable or otherwise 
protectable under Title 35 of the United 
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States Code, or any novel variety of plant 
that is or may be protectable under the 
Plant Variety Protection Act (7 U.S.C. 2321 et 
seq.). 

(b) Allocation of principal rights. 
(1) Presumption of title. 
(i) Any reportable item that the Adminis-

trator considers to be a subject invention 
shall be presumed to have been made in the 
manner specified in paragraph (A) or (B) of 
section 20135(b)(1) of the National Aero-
nautics and Space Act of 1958 (51 U.S.C. 20135) 
(hereinafter called ‘‘the Act’’), and that pre-
sumption shall be conclusive unless at the 
time of reporting the reportable item the re-
cipient submits to the Grant Officer a writ-
ten statement, containing supporting de-
tails, demonstrating that the reportable 
item was not made in the manner specified 
in paragraph (A) or (B) of section 20135(b)(1) 
of the Act. 

(ii) Regardless of whether title to a given 
subject invention would otherwise be subject 
to an advance waiver or is the subject of a 
petition for waiver, the recipient may never-
theless file the statement described in para-
graph (b)(1)(i) of this term and condition. 
The Administrator will review the informa-
tion furnished by the recipient in any such 
statement and any other available informa-
tion relating to the circumstances sur-
rounding the making of the subject inven-
tion and will notify the recipient whether 
the Administrator has determined that the 
subject invention was made in the manner 
specified in paragraph (A) or (B) of section 
20135(b)(1) of the Act. 

(2) Property rights in subject inventions. 
Each subject invention for which the pre-
sumption of paragraph (b)(1)(i) of this term 
and condition is conclusive or for which 
there has been a determination that it was 
made in the manner specified in paragraph 
(A) or (B) of section 20135(b)(1) of the Act 
shall be the exclusive property of the United 
States as represented by NASA unless the 
Administrator waives all or any part of the 
rights of the United States, as provided in 
paragraph (b)(3) of this term and condition. 

(3) Waiver of rights. 
(i) Section 20135(g) of the Act provides for 

the promulgation of regulations by which 
the Administrator may waive the rights of 
the United States with respect to any inven-
tion or class of inventions made or that may 
be made under conditions specified in para-
graph (A) or (B) of section 20135(b)(1) of the 
Act. 

(ii) As provided in 14 CFR part 1245, sub-
part 1, recipients may petition, either prior 
to execution of the award or within 30 days 
after execution of the award, for advance 
waiver of rights to any or all of the inven-
tions that may be made under an award. If 
such a petition is not submitted, or if after 
submission it is denied, the recipient (or an 
employee inventor of the recipient) may pe-

tition for waiver of rights to an identified 
subject invention within eight months of 
first disclosure of the invention in accord-
ance with paragraph (e)(2) of this term and 
condition, or within such longer period as 
may be authorized in accordance with 14 
CFR 1245.105. 

(c) Minimum rights reserved by the Gov-
ernment. 

(1) With respect to each subject invention 
for which a waiver of rights is applicable in 
accordance with 14 CFR part 1245, subpart 1, 
the Government reserves— 

(i) An irrevocable, nonexclusive, non-
transferable, royalty-free license for the 
practice of such invention throughout the 
world by or on behalf of the United States or 
any foreign government in accordance with 
any treaty or agreement with the United 
States; and 

(ii) Such other rights as stated in 14 CFR 
1245.107. 

(2) Nothing contained in this paragraph (c) 
shall be considered to grant to the Govern-
ment any rights with respect to any inven-
tion other than a subject invention. 

(d) Minimum rights to the Recipient. 
(1) The recipient is hereby granted a rev-

ocable, nonexclusive, royalty-free license in 
each patent application filed in any country 
on a subject invention and any resulting pat-
ent in which the Government acquires title, 
unless the recipient fails to disclose the sub-
ject invention within the times specified in 
paragraph (e)(2) of this term and condition. 
The recipient’s license extends to its domes-
tic subsidiaries and affiliates, if any, within 
the corporate structure of which the recipi-
ent is a party and includes the right to grant 
sublicenses of the same scope to the extent 
the recipient was legally obligated to do so 
at the time the award was issued. The li-
cense is transferable only with the approval 
of the Administrator except when trans-
ferred to the successor of that part of the re-
cipient’s business to which the invention 
pertains. 

(2) The recipient’s domestic license may be 
revoked or modified by the Administrator to 
the extent necessary to achieve expeditious 
practical application of the subject inven-
tion pursuant to an application for an exclu-
sive license submitted in accordance with 37 
CFR part 404, Licensing of Government 
Owned Inventions. This license will not be 
revoked in that field of use or the geo-
graphical areas in which the recipient has 
achieved practical application and continues 
to make the benefits of the invention reason-
ably accessible to the public. The license in 
any foreign country may be revoked or modi-
fied at the discretion of the Administrator to 
the extent the recipient, its licensees, or its 
domestic subsidiaries or affiliates have failed 
to achieve practical application in that for-
eign country. 
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(3) Before revocation or modification of the 
license, the recipient will be provided a writ-
ten notice of the Administrator’s intention 
to revoke or modify the license, and the re-
cipient will be allowed 30 days (or such other 
time as may be authorized by the Adminis-
trator for good cause shown by the recipient) 
after the notice to show cause why the li-
cense should not be revoked or modified. The 
recipient has the right to appeal to the Ad-
ministrator any decision concerning the rev-
ocation or modification of its license. 

(e) Invention identification, disclosures, 
and reports. 

(1) The recipient shall establish and main-
tain active and effective procedures to as-
sure that reportable items are promptly 
identified and disclosed to recipient per-
sonnel responsible for the administration of 
this New Technology term and condition 
within six months of conception and/or first 
actual reduction to practice, whichever oc-
curs first in the performance of work under 
this award. These procedures shall include 
the maintenance of laboratory notebooks or 
equivalent records and other records as are 
reasonably necessary to document the con-
ception and/or the first actual reduction to 
practice of the reportable items, and records 
that show that the procedures for identifying 
and disclosing reportable items are followed. 
Upon request, the recipient shall furnish the 
Grant Officer a description of such proce-
dures for evaluation and for determination 
as to their effectiveness. 

(2) The recipient will disclose each report-
able item to the New Technology Represent-
ative, with notice to the Grant Officer, with-
in two months after the inventor discloses it 
in writing to recipient personnel responsible 
for the administration of this New Tech-
nology term and condition or, if earlier, 
within six months after the recipient be-
comes aware that a reportable item has been 
made, but in any event for subject inven-
tions before any on sale, public use, or publi-
cation of such invention known to the recipi-
ent. The disclosure to the agency shall be in 
the form of a written report and shall iden-
tify the award under which the reportable 
item was made and the inventor(s) or inno-
vator(s). It shall be sufficiently complete in 
technical detail to convey a clear under-
standing, to the extent known at the time of 
the disclosure, of the nature, purpose, oper-
ation, and physical, chemical, biological, or 
electrical characteristics of the reportable 
item. The disclosure shall also identify any 
publication, on sale, or public use of any sub-
ject invention and whether a manuscript de-
scribing such invention has been submitted 
for publication and, if so, whether it has 
been accepted for publication at the time of 
disclosure. In addition, after disclosure to 
the agency, the recipient will promptly no-
tify the agency of the acceptance of any 
manuscript describing a subject invention 

for publication or of any on sale or public 
use planned by the recipient for such inven-
tion. 

(3) The recipient shall furnish the New 
Technology Representative, with notice to 
the Grants Officer, the following: 

(i) Interim new technology summary re-
ports every 12 months from the date of the 
award, listing reportable items during that 
period, and certifying that all reportable 
items have been disclosed (or that there are 
no such inventions) and that the procedures 
required by paragraph (e)(1) of this term and 
condition have been followed. 

(ii) A final new technology summary re-
port within 90 days after the end of the pe-
riod of performance, listing all reportable 
items or certifying that there were no such 
reportable items, and listing all research 
subawardees/subcontractors at any tier con-
taining a patent rights clause or certifying 
that there were no such subcontractors. 

(4) The recipient agrees, upon written re-
quest of the Patent Representative, to fur-
nish additional technical and other informa-
tion available to the recipient as is nec-
essary for the preparation of a patent appli-
cation on a subject invention and for the 
prosecution of the patent application, and to 
execute all papers necessary to file patent 
applications on subject inventions and to es-
tablish the Government’s rights in the sub-
ject inventions. 

(5) The recipient agrees, subject to 5(a) 
below, the Government may duplicate and 
disclose subject invention disclosures and all 
other reports and papers furnished or re-
quired to be furnished pursuant to this term 
and condition. 

(a) Publishing information concerning an 
invention before a patent application is filed 
on a subject invention may create a bar to a 
valid patent. To avoid this bar, agencies may 
withhold information from the public that 
discloses any invention in which the Govern-
ment owns or may own a right, title, or in-
terest (including a nonexclusive license) (see 
35 U.S.C. 205 and 37 CFR part 401). Agencies 
may only withhold information concerning 
inventions for a reasonable time in order for 
a patent application to be filed. Once filed in 
any patent office, agencies are not required 
to release copies of any document that is a 
part of a patent application for those subject 
inventions. 

(f) Examination of records relating to in-
ventions. 

(1) The Grant Officer or any authorized 
representative shall, until 3 years after final 
payment under this award, have the right to 
examine any books (including laboratory 
notebooks), records, and documents of the 
recipient relating to the conception or first 
actual reduction to practice of inventions in 
the same field of technology as the work 
under this award to determine whether— 
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(i) Any such inventions are subject inven-
tions; 

(ii) The recipient has established and 
maintained the procedures required by para-
graph (e)(1) of this term and condition; and 

(iii) The recipient and its inventors have 
complied with the procedures. 

(2) If the New Technology Representative 
or Patent Representative learns of an unre-
ported recipient invention, the recipient 
may be required to disclose the invention to 
the agency for a determination of ownership 
rights. 

(3) Any examination of records under this 
paragraph will be subject to appropriate con-
ditions to protect the confidentiality of the 
information involved. 

(h) Subawards/Subcontracts. 
(1) Unless otherwise authorized or directed 

by the Grant Officer, the recipient shall— 
(i) Include the clause at NASA FAR Sup-

plement (NFS) 1852.227–70, New Technology, 
(suitably modified to identify the parties) in 
any subaward/subcontract hereunder (regard-
less of tier) with other than a small business 
firm or nonprofit organization for the per-
formance of experimental, developmental, or 
research work; and 

(ii) Include the FAR clause 52.227–11, as 
modified by the NASA FAR Supplement 
(NFS) 1852.227–11, ‘‘Patent Right-Retention 
by the Contractor (Short Form)’’ (suitably 
modified to identify the parties) in any 
subaward/subcontract hereunder (regardless 
of tier) with a small business firm or non-
profit organization for the performance of 
experimental, developmental, or research 
work. 

(2) In the event of a refusal by a prospec-
tive subrecipient to accept such a clause the 
recipient— 

(i) Shall promptly submit a written notice 
to the Grant Officer setting forth the sub-
recipient’s reasons for such refusal and other 
pertinent information that may expedite dis-
position of the matter; and 

(ii) Shall not proceed with such subaward/ 
subcontract without the written authoriza-
tion of the Grant Officer. 

(3) The recipient shall promptly notify the 
Grant Officer in writing upon the award of 
any subaward/subcontract at any tier con-
taining a patent rights clause by identifying 
the subrecipient, the applicable patent 
rights term and condition/clause, the work 
to be performed under the subrecipient and 
the dates of award and estimated comple-
tion. Upon request of the Grant Officer, the 
recipient shall furnish a copy of such 
subaward/subcontract, and, no more fre-
quently than annually, a listing of the sub-
awards/subcontracts that have been awarded. 

(4) The subrecipient will retain all rights 
provided for the recipient in paragraph 
(h)(1)(i) or (ii) of this term and condition, 
whichever is included in the subaward/sub-
contracts, and the recipient will not, as part 

of the consideration for awarding the 
subaward/subcontract, obtain rights in the 
subrecipients’s subject inventions. 

(i) Preference for United States industry. 
Unless provided otherwise, no recipient that 
receives title to any subject invention and 
no assignee of any such recipient shall grant 
to any person the exclusive right to use or 
sell any subject invention in the United 
States unless such person agrees that any 
products embodying the subject invention 
will be manufactured substantially in the 
United States. However, in individual cases, 
the requirement may be waived by the Ad-
ministrator upon a showing by the recipient 
or assignee that reasonable but unsuccessful 
efforts have been made to grant licenses on 
similar terms to potential licensees that 
would be likely to manufacture substantially 
in the United States or that under the cir-
cumstances domestic manufacture is not 
commercially feasible. 

(End of Term and Condition) 

1800.924 DESIGNATION OF NEW TECHNOLOGY 
REPRESENTATIVE AND PATENT REPRESENTA-
TIVE 

Prescription—The Grant Officer shall in-
clude this term and condition all awards con-
taining the term and condition ‘‘Patent 
Rights’’ at 1800.908 or the term and condition 
‘‘New Technology’’ at 1800.923. 

Designation of New Technology Representative 
and Patent Representative 

(a) For purposes of administration of the 
term and condition entitled ‘‘New Tech-
nology,’’ or ‘‘Patent Rights’’ whichever is in-
cluded, the following named representatives 
are hereby designated by the Grant Officer 
to administer such term and condition— 

• New Technology Representative 
• Patent Representative 

(b) Reports of reportable items, and disclo-
sure of subject inventions, interim reports, 
final reports, utilization reports, and other 
reports required by the term and condition, 
as well as any correspondence with respect 
to such matters, should be directed to the 
New Technology Representative, with notifi-
cation to the Grant Officer, unless trans-
mitted in response to correspondence or re-
quest from the Patent Representative. In-
quires or requests regarding disposition of 
rights, election of rights, or related matters 
should be directed to the Patent Representa-
tive. This term and condition shall be in-
cluded in any subaward/subcontract here-
under requiring a ‘‘New Technology’’ term 
and condition or ‘‘Patent Rights—Retention 
by the Contractor (Short Form)’’ term and 
condition unless otherwise authorized or di-
rected by the Grant Officer. The respective 
responsibilities and authorities of the above 
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named representatives are set forth in the 
Grants and Cooperative Agreement Manual. 

(End of Term and Condition) 

1800.925 EQUIPMENT AND OTHER PROPERTY 
UNDER AWARDS WITH COMMERCIAL FIRMS 

Prescription—The Grant Officer shall in-
clude this term and condition in awards with 
commercial firms that have property. 

Equipment and Other Property Under Awards 
With Commercial Firms 

(a) This award permits acquisition of spe-
cial purpose equipment required for the con-
duct of research. Acquisition of special pur-
pose equipment costing in excess of $5,000 
and not included in the approved proposal 
budget requires the prior approval of the 
Grant Officer unless the item is merely a dif-
ferent model of an item shown in the ap-
proved proposal budget. 

(b) Recipients may not purchase, as a di-
rect cost to the award, items of general pur-
pose equipment, examples of which include 
but are not limited to office equipment and 
furnishings, air conditioning equipment, re-
production and printing equipment, motor 
vehicles, and automatic data processing 
equipment. If the recipient requests an ex-
ception, the recipient shall submit a written 
request for Grant Officer approval, prior to 
purchase by the recipient, stating why the 
recipient cannot charge the general purpose 
equipment to indirect costs. 

(c) Under no circumstances shall award 
funds be used to acquire land or any interest 
therein, to acquire or construct facilities (as 
defined in 48 CFR (FAR) 45.301), or to procure 
passenger carrying vehicles. 

(d) The Government shall have title to 
equipment and other personal property ac-
quired with Government funds. Such prop-
erty shall be disposed of pursuant to 48 CFR 
(FAR) 45.603. 

(e) Title to Government furnished equip-
ment (including equipment, title to which 
has been transferred to the Government 
prior to completion of the work) will remain 
with the Government. 

(f) The recipient shall establish and main-
tain property management standards for 
Government property and otherwise manage 
such property as set forth in 48 CFR (FAR) 
45.5 and 48 CFR (NFS) 1845.5. 

(g) Recipients shall submit annually a 
NASA Form 1018, NASA Property in the Cus-
tody of Contractors, in accordance with the 
instructions on the form, the provisions of 48 
CFR (NFS) 1845.71 and any supplemental in-
structions that may be issued by NASA for 
the current reporting period. The original 
NF 1018 shall be submitted to the Center 
Deputy Chief Financial Officer (Finance) 
with three copies sent concurrently to the 
Center Industrial Property Officer. The an-
nual reporting period shall be from October 1 

of each year through September 30 of the fol-
lowing year. The report shall be submitted in 
time to be received by October 15. Negative 
reports (i.e. no reportable property) are re-
quired. The information contained in the re-
ports is entered into the NASA accounting 
system to reflect current asset values for 
agency financial statement purposes. There-
fore, it is essential that required reports be 
received no later than October 15. A final re-
port is required within 30 days after the end 
of the period of performance. 

(h) The requirements set forth in this term 
and condition supersedes award term and 
condition 1800.907, Equipment and Other 
Property. 

(End of Term and Condition) 

1800.926 LISTING OF REPORTABLE EQUIPMENT 
AND OTHER PROPERTY. 

Prescription—The Grant Officer shall in-
clude this term and condition in awards with 
property. 

Listing of Reportable Equipment and Other 
Property 

(a) Title to Federally-owned property pro-
vided to the recipient remains vested in the 
Federal Government, and shall be managed 
in accordance with § 200.312. The following 
items of Federally-owned property are being 
provided to the recipient for use in perform-
ance of the work under this award— 

List property or state ‘‘not applicable. 
(b) The following specific items of equip-

ment acquired by the recipient have been 
identified by NASA for transfer of title to 
the Government when no longer required for 
performance under this award. This equip-
ment will be managed in accordance with 
200.313, and shall be transferred to NASA or 
NASA’s designee in accordance with the pro-
cedures set forth at 200.313(e)— 

(List property or state ‘‘not applicable.’’) 

(End of Term and Condition) 

1800.927 INVOICES AND PAYMENTS UNDER 
AWARDS WITH COMMERCIAL FIRMS 

Prescription—The Grant Officer shall in-
clude this term and condition in all awards 
with commercial firms. 

Invoices and Payments Under Awards With 
Commercial Firms 

(a) Invoices for payment of actual incurred 
costs shall be submitted by the recipient no 
more frequently than on alXXllbasis. 

(b) Invoices shall be submitted by the re-
cipient to the following offices: 

(1) The original invoice shall be sent di-
rectly to the payment office designated on 
the award cover page. 
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(2) Copies of the invoice shall be sent to 
the NASA Technical Officer and NASA Grant 
Officer. 

(c) All invoices shall reference the award 
number. 

(d) The final invoice shall be marked 
‘‘Final’’ and shall be submitted within 90 
days of the end date of the period of perform-
ance. 

(e) The requirements set forth in this term 
and condition shall govern to the extent 
these requirements are inconsistent with the 
requirements in term and condition ‘‘Finan-
cial Management’’ at 1800.906. 

(End of Term and Condition) 

1800.928 ELECTRONIC FUNDS TRANSFER 
PAYMENT METHODS 

Prescription—The Grant Officer shall in-
clude this term and condition in all awards 
with commercial firms. 

Electronic Funds Transfer Payment Methods 

(a) Payments under this award will be 
made by the Government by electronic funds 
transfer through the Treasury Fedline Pay-
ment System (FEDLINE) or the Automated 
Clearing House (ACH), at the option of the 
Government. After award, but no later than 
14 days before an invoice is submitted, the 
recipient shall designate a financial institu-
tion for receipt of electronic funds transfer 
payments, and shall submit this designation 
to the Grant Officer or other Government of-
ficial, as directed. 

(b) For payment through FEDLINE, the re-
cipient shall provide the following informa-
tion: 

(1) Name, address, and telegraphic abbre-
viation of the financial institution receiving 
payment. 

(2) The American Bankers Association 9- 
digit identifying number for wire transfers of 
the financing institution receiving payment 
if the institution has access to the Federal 
Reserve Communication System. 

(3) Payee’s account number at the finan-
cial institution where funds are to be trans-
ferred. 

(4) If the financial institution does not 
have access to the Federal Reserve Commu-
nications System, name, address, and tele-
graphic abbreviation of the correspondent fi-
nancial institution through which the finan-
cial institution receiving payment obtains 
wire transfer activity. Provide the tele-
graphic abbreviation and American Bankers 
Association identifying number for the cor-
respondent institution. 

(c) For payment through ACH, the recipi-
ent shall provide the following information: 

(1) Routing transit number of the financial 
institution receiving payment (same as 
American Bankers Association identifying 
number used for FEDLINE). 

(2) Number of account to which funds are 
to be deposited. 

(3) Type of depositor account (‘‘C’’ for 
checking, ‘‘S’’ for savings). 

(4) If the recipient is a new enrollee to the 
ACH system, a ‘‘Payment Information 
Form,’’ SF 3881, must be completed before 
payment can be processed. 

(d) In the event the recipient, during the 
performance of this award, elects to des-
ignate a different financial institution for 
the receipt of any payment made using elec-
tronic funds transfer procedures, notification 
of such change and the required information 
specified above must be received by the ap-
propriate Government official 30 days prior 
to the date such change is to become effec-
tive. 

(e) The documents furnishing the informa-
tion required in this term and condition 
must be dated and contain the signature, 
title, and telephone number of the recipient 
official authorized to provide it, as well as 
the recipient’s name and award number. 

(f) Failure to properly designate a finan-
cial institution or to provide appropriate 
payee bank account information may delay 
payments of amounts otherwise properly 
due. 

(g) The requirements set forth in this term 
and condition shall govern to the extent 
these requirements are inconsistent with the 
requirements in term and condition ‘‘Finan-
cial Management’’. 

(End of Term and Condition) 

1800.929 INDIRECT COSTS 

Prescription—The Grant Officer shall in-
clude this term and condition in all awards 
with indirect costs, excluding those awards 
to institutions of higher education and to en-
tities using the 10% de minimis rate. 

Indirect Costs 

Unless otherwise directed in 2 CFR part 
200, if during the course of this award, the 
approved indirect cost rate is revised, 
changed or removed, that rate must be ap-
plied, as allowed, to the covered direct costs 
that are expended during the time frame of 
that rate agreement. Any corrections, either 
up or down, to the approved budget sub-
mitted with the awarded application must be 
reflected in the awardees’ records of costs 
and should be audited as such. 

(End of Term and Condition) 

1800.930 ACCESS TO RESEARCH RESULTS 

Prescription—The Grant Officer shall in-
clude this term and condition in all research 
and research-related awards. 
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Access to Research Results 

(a) This award is subject to the require-
ments of the, ‘‘NASA Plan: Increasing Ac-
cess to the Results of Scientific Research,’’ 
which covers public access to digital sci-
entific data and peer-reviewed publications. 
For purposes of this term and condition, the 
following definitions apply: 

(1) Awardee: Any recipient of a NASA 
grant or cooperative agreement, its inves-
tigators, and subrecipient (subaward or con-
tract as defined in 2 CFR 200.92 and 200.22, re-
spectively) at any level. 

(2) Final Peer-Reviewed Manuscript: The 
final text version of a peer-reviewed article 
disclosing the results of scientific research 
which is authored or co-authored by the 
Awardee or funded, in whole or in part, with 
funds from a NASA award, that includes all 
modifications from the publishing peer re-
view process, and all graphics and supple-
mental material prepared by Awardee. 

(b) The recipient shall: 
(1) Comply with their approved Data Man-

agement Plan submitted with its proposal, 
and as modified upon agreement by the re-
cipient and NASA from time to time during 
the course of the period of performance. 

(2) Ensure that any Final Peer-Reviewed 
Manuscript is submitted to the NASA-des-
ignated repository, currently the PubMed 
Central system at http:// 
www.ncbi.nlm.nih.gov/pmc/. NASA will pro-
vide instructions for completing the submis-
sion process under separate cover. Ensure 
that the Final Peer-Reviewed Manuscript is 
submitted to PubMed Central within one 
year of completion of the peer review proc-
ess. 

(3) Ensure that any publisher’s agreements 
entered into by an Awardee will allow for the 
Awardee to comply with these requirements 
including submission of Final Peer-Reviewed 
Manuscripts to the NASA-designated reposi-
tory, as listed in paragraph (b)(2) of this 
term and condition, with sufficient rights to 
permit such repository to use such Final 
Peer-Reviewed Manuscript in its normal 
course, including rights to permit users to 
download XML and plain text formats. 

(4) Hereby represent and warrant that 
Awardee has secured for recipient the right 
to submit the Final Peer-Reviewed Manu-
script to the NASA-designated repository for 
use as set forth herein. 

(5) Include in annual and final reports a 
list of Final Peer-Reviewed Manuscripts cov-
ered by this term and condition. 

(End of Term and Condition) 

[79 FR 76063, Dec. 19, 2014, as amended by 81 
FR 74659, Oct. 27, 2016] 

PARTS 1801–1879 [RESERVED] 

PART 1880—NONPROCUREMENT 
DEBARMENT AND SUSPENSION 

Sec. 
1880.10 What does this part do? 
1880.20 Does this part apply to me? 
1880.30 What policies and procedures must I 

follow? 

Subpart A—General 

1880.137 Who in NASA may grant an excep-
tion to let an excluded person participate 
in a covered transaction? 

Subpart B—Covered Transactions 

1880.220 What contracts and subcontracts, 
in addition to those listed in 2 CFR 
180.220, are covered transactions? 

Subpart C—Responsibilities of Participants 
Regarding Transactions 

1880.332 What methods must I use to pass 
requirements down to participants at 
lower tiers with whom I intend to do 
business? 

Subpart D—Responsibilities of Federal 
Agency Officials Regarding Transactions 

1880.437 What method do I use to commu-
nicate to a participant the requirements 
described in the OMB guidance at 2 CFR 
180.435? 

Subparts E–J [Reserved] 

AUTHORITY: Sec. 2455, Pub. L. 103–355, 108 
Stat. 3327; E.O. 12549, 3 CFR, 1986 Comp., p. 
189; E.O. 12689, 3 CFR, 1989 Comp., p. 235; 42 
U.S.C. 2473(c)(1). 

SOURCE: 72 FR 19783, Apr. 20, 2007, unless 
otherwise noted. 

§ 1880.10 What does this part do? 
This part adopts the Office of Man-

agement and Budget (OMB) guidance in 
subparts A through I of 2 CFR part 180, 
as supplemented by this part, as the 
NASA policies and procedures for non-
procurement debarment and suspen-
sion. It thereby gives regulatory effect 
for NASA to the OMB guidance as sup-
plemented by this part. This part satis-
fies the requirements in section 3 of 
Executive Order 12549, ‘‘Debarment and 
Suspension’’ (3 CFR 1986 Comp., p. 189), 
Executive Order 12689, ‘‘Debarment and 
Suspension’’ (3 CFR 1989 Comp., p. 235) 
and 31 U.S.C. 6101 note (Section 2455, 
Public Law 103–355, 108 Stat. 3327). 
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§ 1880.20 Does this part apply to me? 

This part and, through this part, per-
tinent portions of the OMB guidance in 
subparts A through I of 2 CFR part 180 
(see table at 2 CFR 180.100(b)) apply to 
you if you are a— 

(a) Participant or principal in a 
‘‘covered transaction’’ (see subpart B of 
2 CFR part 180 and the definition of 
‘‘nonprocurement transaction’’ at 2 
CFR 180.970); 

(b) Respondent in a NASA suspension 
or debarment action; 

(c) NASA debarment or suspension 
official; or 

(d) NASA grants officer, agreements 
officer, or other official authorized to 
enter into any type of nonprocurement 
transaction that is a covered trans-
action. 

§ 1880.30 What policies and procedures 
must I follow? 

The NASA policies and procedures 
that you must follow are the policies 
and procedures specified in each appli-
cable section of the OMB guidance in 
subparts A through I of 2 CFR part 180, 
as that section is supplemented by the 
section in this part with the same sec-
tion number. The contracts that are 
covered transactions, for example, are 
specified by section 220 of the OMB 
guidance (i.e., 2 CFR 180.220) as supple-
mented by section 220 in this part (i.e., 
§ 1880.220). For any section of OMB 
guidance in subparts A through I of 2 
CFR 180 that has no corresponding sec-
tion in this part, NASA policies and 
procedures are those in the OMB guid-
ance. 

Subpart A—General 

§ 1880.137 Who in NASA may grant an 
exception to let an excluded person 
participate in a covered trans-
action? 

The Chief Acquisition Officer has the 
authority to grant an exception to let 
an excluded person participate in a 
covered transaction, as provided in the 
OMB guidance at 2 CFR 180.135. 

Subpart B—Covered Transactions 

§ 1880.220 What contracts and sub-
contracts, in addition to those listed 
in 2 CFR 180.220, are covered trans-
actions? 

NASA extends coverage of non-
procurement suspension and debarment 
requirements beyond first-tier procure-
ment contracts under a covered non-
procurement action, to all lower tier 
subcontracts, at all dollar values, con-
sistent with OMB guidance at 2 CFR 
180.220(c) and the figure in the appendix 
at 2 CFR part 180. NASA does not per-
mit subcontracting to suspended or 
debarred entities at any tier, at any 
dollar amount. 

[78 FR 13211, Feb. 27, 2013] 

Subpart C—Responsibilities of Par-
ticipants Regarding Trans-
actions 

§ 1880.332 What methods must I use to 
pass requirements down to partici-
pants at lower tiers with whom I in-
tend to do business? 

You as a participant must include a 
term or condition in lower-tier trans-
actions requiring lower-tier partici-
pants to comply with subpart C of the 
OMB guidance in 2 CFR part 180, as 
supplemented by this subpart. 

Subpart D—Responsibilities of Fed-
eral Agency Officials Regard-
ing Transactions 

§ 1880.437 What method do I use to 
communicate to a participant the 
requirements described in the OMB 
guidance at 2 CFR 180.435? 

To communicate to a participant the 
requirements described in 2 CFR 180.435 
of the OMB guidance, you must include 
a term or condition in the transaction 
that requires the participant’s compli-
ance with subpart C of 2 CFR part 180, 
as supplemented by subpart C of this 
part, and requires the participant to 
include a similar term or condition in 
lower-tier covered transactions. 

Subparts E–J [Reserved] 

PART 1881 [RESERVED] 
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PART 1882—REQUIREMENTS FOR 
DRUG-FREE WORKPLACE (FINAN-
CIAL ASSISTANCE) 

Sec. 
1882.5 What does this part do? 

Subpart A—Purpose and Coverage 

1882.120 Are any of my Federal assistance 
awards exempt from this part? 

Subparts B–D [Reserved] 

Subpart E—Violations of This Part and 
Consequences 

1882.500 How are violations of this part de-
termined for recipients other than indi-
viduals? 

1882.505 How are violations of this part de-
termined for recipients who are individ-
uals? 

1882.515 Are there any exceptions to those 
actions? 

Subpart F [Reserved] 

AUTHORITY: 41 U.S.C. 701 et seq.; 51 U.S.C. 
20113(e). 

SOURCE: 79 FR 56487, Sept. 22, 2014, unless 
otherwise noted. 

§ 1882.5 What does this part do? 
This part adopts the Office of Man-

agement and Budget (OMB) guidance in 
subparts A through F of 2 CFR part 182, 
as supplemented by this part, as the 
NASA policies and procedures for im-
plementing the portion of the Drug- 
Free Workplace Act of 1988 (41 U.S.C. 
701–707, as amended, hereafter referred 
to as ‘‘the Act’’) that applies to grants 
and cooperative agreements. It thereby 
gives regulatory effect for NASA to the 
OMB guidance. Further, it supplements 
the OMB guidance with NASA-specific 
regulation. 

[79 FR 56487, Sept. 22, 2014. Redesignated at 
79 FR 62797, Oct. 21, 2014] 

Subpart A—Purpose and 
Coverage 

§ 1882.120 Are any of my Federal as-
sistance awards exempt from this 
part? 

This part does not apply to any 
award for which the Assistant Admin-
istrator for Procurement determines 
that the application of this part would 

be inconsistent with the international 
obligations of the United States or the 
laws or regulations of a foreign 
government. 

Subparts B–D [Reserved] 

Subpart E—Violations of This Part 
and Consequences 

§ 1882.500 How are violations of this 
part determined for recipients 
other than individuals? 

A recipient other than an individual 
is in violation of the requirements of 
this part if the Assistant Adminis-
trator for Procurement determines, in 
writing, that— 

(a) The recipient has violated the re-
quirements of subpart B of this part; or 

(b) The number of convictions of the 
recipient’s employees for violating 
criminal drug statutes in the work-
place is large enough to indicate that 
the recipient has failed to make a good 
faith effort to provide a drug-free 
workplace. 

§ 1882.505 How are violations of this 
part determined for recipients who 
are individuals? 

An individual recipient is in viola-
tion of the requirements of this part if 
the Assistant Administrator for Pro-
curement determines, in writing, 
that— 

(a) The recipient has violated the re-
quirements of subpart C of this part; or 

(b) The recipient is convicted of a 
criminal drug offense resulting from a 
violation occurring during the conduct 
of any award activity. 

§ 1882.515 Are there any exceptions to 
those actions? 

The Assistant Administrator for Pro-
curement (AA) may waive with respect 
to a particular award, in writing, a sus-
pension of payments under an award or 
a suspension or termination of an 
award. The Chief Acquisition Officer 
(CAO) may approve an award to a sus-
pended or debarred entity if the CAO 
determines that such a waiver would be 
in the public interest. These exception 
authorities cannot be delegated to any 
other official. 

Subpart F [Reserved] 
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PARTS 1883–1899 [RESERVED] 
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CHAPTER XX—UNITED STATES NUCLEAR 
REGULATORY COMMISSION 

Part Page 
2000 Nonprocurement debarment and suspension ........... 445 
2001–2099 [Reserved] 
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PART 2000—NONPROCUREMENT 
DEBARMENT AND SUSPENSION 

Subpart A—General 

Sec. 
2000.10 What does this part do? 
2000.20 Does this part apply to me? 
2000.30 What policies and procedures must I 

follow? 
2000.135 Who in the Nuclear Regulatory 

Commission may grant an exception to 
let an excluded person participate in a 
covered transaction? 

Subpart B—Covered Transactions 

2000.220 What contracts and subcontracts, 
in addition to those listed in 2 CFR 
180.220, are covered transactions? 

Subpart C—Responsibilities of Participants 
Regarding Transactions 

2000.330 What method must be used to pass 
requirements down to participants at 
lower tiers? 

Subparts D–H [Reserved] 

Subpart I—Definitions 

2000.930 Debarring official. 
2000.1010 Suspending official. 

AUTHORITY: 5 U.S.C. 301; Sec. 2455, Pub. L. 
103–355, 108 Stat. 3327 (31 U.S.C. 6101 note); 
E.O. 12549, 51 FR 6370, 3 CFR, 1986 Comp., p. 
189; E.O. 12689, 54 FR 34131, 3 CFR, 1989 
Comp., p. 235. 

SOURCE: 75 FR 27924, May 19, 2010, unless 
otherwise noted. 

Subpart A—General 
§ 2000.10 What does this part do? 

This part promulgates a regulation 
adopting the Office of Management and 
Budget (OMB) guidance in subparts A 
through I of 2 CFR part 180, estab-
lishing the United States Nuclear Reg-
ulatory Commission (NRC) policies and 
procedures for nonprocurement debar-
ment and suspension. NRC thereby 
gives regulatory effect to the OMB 
guidance. It also supplements the OMB 
guidance by identifying NRC imple-
menting officials and identifying how 
to pass these requirements through to 
other entities. 

§ 2000.20 Does this part apply to me? 
This part and, through this part, per-

tinent portions of the OMB guidance in 

subparts A through I of 2 CFR part 180 
(see table at 2 CFR 180.100(b)) apply to: 

(a) Participant or principal in a 
‘‘covered transaction’’; 

(b) Respondent in an NRC non-
procurement suspension or debarment 
action; 

(c) NRC debarment or suspension of-
ficial; or 

(d) NRC grants officer, agreements 
officer, or other official authorized to 
enter into a covered nonprocurement 
transaction. 

§ 2000.30 What policies and procedures 
must I follow? 

(a) The NRC policies and procedures 
that you must follow are the policies 
and procedures specified in each appli-
cable section of the OMB guidance in 
Subparts A through I of 2 CFR part 180, 
and those in this part. The NRC has 
closely tracked OMB’s numbering 
scheme. For example, the contracts 
under a nonprocurement transaction 
that are covered transactions that are 
in section 220 of the OMB guidance (i.e., 
2 CFR 180.220) are found in § 2000.220. 

(b) For any section of OMB guidance 
in subparts A through I of 2 CFR part 
180 that has no corresponding section 
in this part, NRC requirements are 
those in the OMB guidance at 2 CFR 
part 180. 

§ 2000.135 Who in the Nuclear Regu-
latory Commission may grant an ex-
ception to let an excluded person 
participate in a covered trans-
action? 

The Director, Office of Administra-
tion or another official designated by 
the Director, has the authority to 
grant a written exception to let an ex-
cluded person participate in a covered 
transaction, as provided in guidance at 
2 CFR 180.135. The Director or other of-
ficial designated by the Director shall 
explain the reason(s) for deviating 
from the governmentwide policy. 

Subpart B—Covered Transactions 

§ 2000.220 What contracts and sub-
contracts, in addition to those listed 
in 2 CFR 180.220, are covered trans-
actions? 

The NRC nonprocurement suspension 
and debarment requirements apply 
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only to first-tier procurement con-
tracts under a covered nonprocurement 
transaction. 

Subpart C—Responsibilities of Par-
ticipants Regarding Trans-
actions 

§ 2000.330 What method must be used 
to pass requirements down to par-
ticipants at lower tiers? 

A participant in a covered trans-
action must include a term or condi-
tion in any lower-tier covered trans-
action to require the participant of 
that transaction to— 

(a) Comply with subpart C of the 
OMB guidance in 2 CFR part 180; and 

(b) Include a similar term or condi-
tion in any covered transaction into 
which it enters at the next lower tier. 

Subparts D–H [Reserved] 

Subpart I—Definitions 

§ 2000.930 Debarring official. 

The Debarring Official for the United 
States Nuclear Regulatory Commission 
is the Director, Office of Administra-
tion. 

§ 2000.1010 Suspending official. 

The suspending official for the 
United States Nuclear Regulatory 
Commission is the Director, Office of 
Administration. 

PARTS 2001–2099 [RESERVED] 
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CHAPTER XXII—CORPORATION FOR 
NATIONAL AND COMMUNITY SERVICE 

Part Page 
2200 Nonprocurement debarment and suspension ........... 449 
2205 Implementation of and exemptions to 2 CFR .......... 450 
2245 Requirements for drug-free workplace (financial 

assistance) ............................................................ 450 
2246–2299 [Reserved] 
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PART 2200—NONPROCUREMENT 
DEBARMENT AND SUSPENSION 

Sec. 
2200.10 What does this part do? 
2200.20 Does this part apply to me? 
2200.30 What policies and procedures must I 

follow? 
2200.137 Who in the Corporation for Na-

tional and Community Service may 
grant an exception to let an excluded 
person participate in a covered trans-
action? 

2200.220 What contracts and subcontracts, 
in addition to those listed in 2 CFR 
180.220, are covered transactions? 

2200.332 What methods must I use to pass 
requirements down to participants at 
lower tiers with whom I intend to do 
business? 

2200.437 What method do I use to commu-
nicate to a participant the requirements 
described in the OMB guidance at 2 CFR 
180.435? 

AUTHORITY: Sec. 2455, Pub. L. 103–355, 108 
Stat. 3327; E.O. 12549, 3 CFR, 1986 Comp., p. 
189; E.O. 12689, 3 CFR, 1989 Comp., p. 235; 22 
U.S.C. 2503(b). 

SOURCE: 72 FR 28826, May 23, 2007, unless 
otherwise noted. 

§ 2200.10 What does this part do? 
This part adopts the Office of Man-

agement and Budget (OMB) guidance in 
subparts A through I of 2 CFR part 180, 
as supplemented by this part, as the 
Corporation for National and Commu-
nity Service policies and procedures for 
nonprocurement debarment and sus-
pension. It thereby gives regulatory ef-
fect for the Corporation for National 
and Community Service to the OMB 
guidance as supplemented by this part. 
This part satisfies the requirements in 
section 3 of Executive Order 12549, 
‘‘Debarment and Suspension’’ (3 CFR 
1986 Comp., p. 189), Executive Order 
12689, ‘‘Debarment and Suspension’’ (3 
CFR 1989 Comp., p. 235) and 31 U.S.C. 
6101 note (Section 2455, Pub. L. 103–355, 
108 Stat. 3327). 

§ 2200.20 Does this part apply to me? 
This part and, through this part, per-

tinent portions of the OMB guidance in 
subparts A through I of 2 CFR part (see 
table at 2 CFR 180.100(b)) apply to you 
if you are a— 

(a) Participant or principal in a 
‘‘covered transaction.’’ (see subpart B 
of 2 CFR part 180 and the definition of 

‘‘nonprocurement transaction’’ at 2 
CFR 180.970. 

(b) Respondent in a Corporation for 
National and Community Service sus-
pension or debarment action; 

(c) Corporation for National and 
Community Service debarment or sus-
pension official; or 

(d) Corporation for National and 
Community Service grants officer, 
agreements officer, or other official au-
thorized to enter into any type of non-
procurement transaction that is a cov-
ered transaction. 

§ 2200.30 What policies and procedures 
must I follow? 

The Corporation for National and 
Community Service policies and proce-
dures that you must follow are the 
policies and procedures specified in 
each applicable section of the OMB 
guidance in subparts A through I of 2 
CFR part 180, as that section is supple-
mented by the section in this part with 
the same section number. The con-
tracts that are covered transactions, 
for example, are specified by section 
220 of the OMB guidance (i.e., 2 CFR 
180.220) as supplemented by section 220 
in this part (i.e., Sec. 2200.220). For any 
section of OMB guidance in subparts A 
through I of 2 CFR part 180 that has no 
corresponding section in this part, Cor-
poration for National and Community 
Service policies and procedures are 
those in the OMB guidance. 

§ 2200.137 Who in the Corporation for 
National and Community Service 
may grant an exception to let an ex-
cluded person participate in a cov-
ered transaction? 

The Chief Executive Officer (or an-
other official designated by the Chief 
Executive Officer) has the authority to 
grant an exception to let an excluded 
person participate in a covered trans-
action, as provided in the OMB guid-
ance at 2 CFR 180.135. 

§ 2200.220 What contracts and sub-
contracts, in addition to those listed 
in 2 CFR 180.220, are covered trans-
actions? 

Although the OMB guidance at 2 CFR 
180.220(c) allows a Federal agency to do 
so (also see optional lower tier cov-
erage in the figure in the appendix to 2 
CFR part 180), Corporation for National 
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and Community Service does not ex-
tend coverage of nonprocurement sus-
pension and debarment requirements 
beyond first-tier procurement con-
tracts under a covered nonprocurement 
transaction. 

§ 2200.332 What methods must I use to 
pass requirements down to partici-
pants at lower tiers with whom I in-
tend to do business? 

You as a participant must include a 
term or condition in lower-tier trans-
actions requiring lower-tier partici-
pants to comply with Subpart C of the 
OMB guidance in 2 CFR part 180. 

§ 2200.437 What method do I use to 
communicate to a participant the 
requirements described in the OMB 
guidance at 2 CFR 180.435? 

To communicate to a participant the 
requirements described in 2 CFR 180.435 
of the OMB guidance, you as an agency 
official must include a term or condi-
tion in the transaction that requires 
the participant’s compliance with sub-
part C of 2 CFR part 180, and requires 
the participant to include a similar 
term or condition in lower-tier covered 
transactions. 

PART 2205—IMPLEMENTATION OF 
AND EXEMPTIONS TO 2 CFR 

Sec. 
2205.100 Adoption of 2 CFR part 200. 
2205.201 Use of grant agreements (including 

fixed amount awards), cooperative agree-
ments, and contracts. 

2205.306 Cost sharing or matching. 
2205.332 Fixed amount subawards. 
2205.414 Indirect (F&A) costs. 

AUTHORITY: 42 U.S.C. 12571(d), 12571(e)(2)(B), 
12581(l), 12581a(a), 12616(c)(2), 12651c(c), 
12651d(h), 12651g(b), 12653(a), 12653(h), 
12653o(a), and 12657(a); 2 CFR part 200; 45 CFR 
2521.95, and 2540.110. 

SOURCE: 79 FR 76076, Dec. 19, 2014, unless 
otherwise noted. 

§ 2205.100 Adoption of 2 CFR Part 200. 

Under the authority listed above, the 
Corporation for National and Commu-
nity Service adopts the Office of Man-
agement and Budget’s (OMB) Guidance 
in 2 CFR part 200, except as specified in 
this part. Thus, this part gives regu-
latory effect to the OMB guidance and 

supplements the guidance for recipi-
ents of awards from the Corporation. 

§ 2205.201 Use of grant agreements (in-
cluding fixed amount awards), co-
operative agreements, and con-
tracts. 

(a) The Corporation will determine 
the appropriate instrument in accord-
ance with its authorities under the na-
tional service laws, and in accordance 
with the Federal Grant and Coopera-
tive Agreement Act (31 U.S.C. 6301– 
6308), as appropriate. 

(b) The Corporation and pass through 
entities may also provide fixed amount 
awards in the manner and in the 
amounts permitted under the national 
service laws. 

§ 2205.306 Cost sharing or matching. 

(a) Shared costs or matching funds 
must meet the criteria of 2 CFR 
200.306(b), with the exception of 2 CFR 
200.306(b)(5). Federal funds from other 
agencies may be used as match or cost 
sharing as authorized by 42 U.S.C. 
12571(e) under the national service 
laws. 

§ 2205.332 Fixed amount subawards. 

Fixed amount subawards may be 
made in the manner and in amounts 
determined under the national service 
laws, as authorized by the Corporation, 
without respect to the Simplified Ac-
quisition Threshold. 

§ 2205.414 Indirect (F&A) costs. 

Administrative costs for programs 
funded under subtitles B and C of the 
National and Community Service Act 
of 1990, as amended, shall be subject to 
45 CFR 2521.95 and 2540.110. 

PART 2245—REQUIREMENTS FOR 
DRUG-FREE WORKPLACE (FINAN-
CIAL ASSISTANCE) 

Sec. 
2245.10 What does this part do? 
2245.20 Does this part apply to me? 
2245.30 What policies and procedures must I 

follow? 

Subpart A—Purpose and Coverage 
[Reserved] 
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Subpart B—Requirements for Recipients 
Other Than Individuals 

2245.225 Whom in the Corporation does a re-
cipient other than an individual notify 
about a criminal drug conviction? 

Subpart C—Requirements for Recipients 
Who Are Individuals 

2245.300 Whom in the Corporation does a re-
cipient who is an individual notify about 
a criminal drug conviction? 

Subpart D—Responsibilities of Agency 
Awarding Officials 

2245.400 What method do I use as an agency 
awarding official to obtain a recipient’s 
agreement to comply with the OMB guid-
ance? 

Subpart E—Violations of this Part and 
Consequences 

2245.500 Who in the Corporation determines 
that a recipient other than an individual 
violated the requirements of this part? 

2245.505 Who in the Corporation determines 
that a recipient who is an individual vio-
lated the requirements of this part? 

Subpart F [Reserved] 

AUTHORITY: 41 U.S.C. 701–707; 42 U.S.C. 
12644. 

SOURCE: 75 FR 22206, Apr. 28, 2010, unless 
otherwise noted. 

§ 2245.10 What does this part do? 
This part requires that the award and 

administration of the Corporation’s 
grants and cooperative agreements 
comply with Office of Management and 
Budget (OMB) guidance implementing 
the portion of the Drug-Free Work-
place Act of 1988 (41 U.S.C. 701–707, as 

amended, hereafter referred to as ‘‘the 
Act’’) that applies to grants. It there-
by— 

(a) Gives regulatory effect to the 
OMB guidance (Subparts A through F 
of 2 CFR part 182) for the Corporation’s 
grants and cooperative agreements; 
and 

(b) Establishes the Corporation’s 
policies and procedures for compliance 
with the Act that are the same as those 
of other Federal agencies, in conform-
ance with the requirement in 41 U.S.C. 
705 for Government-wide implementing 
regulations. 

§ 2245.20 Does this part apply to me? 

This part and, through this part, per-
tinent portions of the OMB guidance in 
Subparts A through F of 2 CFR part 182 
(see table at 2 CFR 182.115(b)) apply to 
you if you are a— 

(a) Recipient of a Corporation grant 
or cooperative agreement; or 

(b) A Corporation awarding official. 

§ 2245.30 What policies and procedures 
must I follow? 

(a) General. You must follow the poli-
cies and procedures specified in appli-
cable sections of the OMB guidance in 
Subparts A through F of 2 CFR part 
182, as implemented by this part. 

(b) Specific sections of OMB guidance 
that this part supplements. In imple-
menting the OMB guidance in 2 CFR 
part 182, this part supplements four 
sections of the guidance, as shown in 
the following table. For each of those 
sections, you must follow the policies 
and procedures in the OMB guidance, 
as supplemented by this part. 

Section of OMB 
guidance 

Section in this 
part where 

supplemented 
What the supplementation clarifies 

(1) 2 CFR 182.225(a) § 2245.225 Whom in the Corporation a recipient other than an individual must notify if an em-
ployee is convicted for a violation of a criminal drug statute in the workplace. 

(2) 2 CFR 182.300(b) § 2245.300 Whom in the Corporation a recipient who is an individual must notify if he or she is 
convicted of a criminal drug offense resulting from a violation occurring during the 
conduct of any award activity. 

(3) 2 CFR 182.500 ... § 2245.500 Who in the Corporation is authorized to determine that a recipient other than an indi-
vidual is in violation of the requirements of 2 CFR part 182, as implemented by 
this part. 

(4) 2 CFR 182.505 ... § 2245.505 Who in the Corporation is authorized to determine that a recipient who is an indi-
vidual is in violation of the requirements of 2 CFR part 182, as implemented by 
this part. 
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(c) Sections of the OMB guidance that 
this part does not supplement. For any 
section of OMB guidance in Subparts A 
through F of 2 CFR part 182 that is not 
listed in paragraph (b) of this section, 
the Corporation’s policies and proce-
dures are the same as those in the OMB 
guidance. 

Subpart A—Purpose and 
Coverage [Reserved] 

Subpart B—Requirements for 
Recipients Other Than Individuals 

§ 2245.225 Whom in the Corporation 
does a recipient other than an indi-
vidual notify about a criminal drug 
conviction? 

A recipient other than an individual 
that is required under 2 CFR 182.225(a) 
to notify Federal agencies about an 
employee’s conviction for a criminal 
drug offense must notify the Corpora-
tion’s awarding official or other des-
ignee. 

Subpart C—Requirements for 
Recipients Who Are Individuals 

§ 2245.300 Whom in the Corporation 
does a recipient who is an indi-
vidual notify about a criminal drug 
conviction? 

A recipient who is an individual and 
is required under 2 CFR 182.300(b) to 
notify Federal agencies about a convic-
tion for a criminal drug offense must 
notify the Corporation’s awarding offi-
cial or other designee. 

Subpart D—Responsibilities of 
Agency Awarding Officials 

§ 2245.400 What method do I use as an 
agency awarding official to obtain a 
recipient’s agreement to comply 
with the OMB guidance? 

To obtain a recipient’s agreement to 
comply with applicable requirements 
in the OMB guidance at 2 CFR part 182, 
you must obtain each recipient’s agree-
ment, as a condition of the award, to 
comply with the requirements in sub-
part B (or subpart C, if the recipient is 
an individual) of 2245, which adopts the 
Government-wide implementation (2 
CFR part 182) of sec. 5152–5158 of the 
Drug-Free Workplace Act of 1988 (Pub. 
L. 100–690, Title V, Subtitle D; 41 U.S.C. 
701–707). 

Subpart E—Violations of this Part 
and Consequences 

§ 2245.500 Who in the Corporation de-
termines that a recipient other than 
an individual violated the require-
ments of this part? 

The Corporation’s Chief Executive 
Officer or designee is authorized to 
make the determination under 2 CFR 
182.500. 

§ 2245.505 Who in the Corporation de-
termines that a recipient who is an 
individual violated the require-
ments of this part? 

The Corporation’s Chief Executive 
Officer or designee is authorized to 
make the determination under 2 CFR 
182.500. 

Subpart F [Reserved] 

PARTS 2246–2299 [RESERVED] 
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CHAPTER XXIII—SOCIAL SECURITY 
ADMINISTRATION 

Part Page 
2300 Uniform administrative requirements, cost prin-

ciples, and audit requirements for Federal 
awards .................................................................. 455 

2301–2335 [Reserved] 
2336 Nonprocurement debarment and suspension ........... 455 
2339 Requirements for drug-free workplace (financial 

assistance) ............................................................ 456 
2340–2399 [Reserved] 
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PART 2300—UNIFORM ADMINIS-
TRATIVE REQUIREMENTS, COST 
PRINCIPLES, AND AUDIT RE-
QUIREMENTS FOR FEDERAL 
AWARDS 

AUTHORITY: 5 U.S.C. 301; 2 CFR part 200, 
and as noted in specific sections. 

SOURCE: 79 FR 76078, Dec. 19, 2014, unless 
otherwise noted. 

§ 2300.10 Applicable regulations. 

The Uniform Administrative Re-
quirements, Cost Principles, and Audit 
Requirements for Federal Awards set 
forth in 2 CFR part 200 shall apply to 
the Social Security Administration. 

§§ 2300.11–2300.2335 [Reserved] 

PARTS 2301–2335 [RESERVED] 

PART 2336—NONPROCUREMENT 
DEBARMENT AND SUSPENSION 

Sec. 
2336.10 What does this part do? 
2336.20 Does this part apply to me? 
2336.30 What policies and procedures must I 

follow? 

Subpart A—General 

2336.137 Who in the SSA may grant an ex-
ception to let an excluded person partici-
pate in a covered transaction? 

Subpart B—Covered Transactions 

2336.220 What contracts and subcontracts, 
in addition to those listed in 2 CFR 
180.220, are covered transactions? 

Subpart C—Responsibilities of Participants 
Regarding Transactions 

2336.332 What methods must I use to pass 
requirements down to participants at 
lower tiers with whom I intend to do 
business? 

Subpart D—Responsibilities of Federal 
Agency Officials Regarding Transactions 

2336.437 What method do I use to commu-
nicate to a participant the requirements 
described in the OMB guidance at 2 CFR 
180.435? 

Subparts E–J [Reserved] 

AUTHORITY: 42 U.S.C. 902(a)(5); Sec. 2455, 
Pub. L. 103–355, 108 Stat. 3327; E.O. 12549 (3 
CFR, 1986 Comp., p. 189); E.O. 12689 (3 CFR, 
1989 Comp., p. 235). 

SOURCE: 72 FR 46140, Aug. 17, 2007, unless 
otherwise noted. 

§ 2336.10 What does this part do? 

This part adopts the Office of Man-
agement and Budget (OMB) guidance in 
subparts A through I of 2 CFR part 180, 
as supplemented by this part, as the 
SSA policies and procedures for non-
procurement debarment and suspen-
sion. This part satisfies the require-
ments in section 3 of Executive Order 
12549, ‘‘Debarment and Suspension’’ (3 
CFR 1986 Comp., p. 189), Executive 
Order 12689, ‘‘Debarment and Suspen-
sion’’ (3 CFR 1989 Comp., p. 235) and 31 
U.S.C. 6101 note (Section 2455, Pub. L. 
103–355, 108 Stat. 3327). 

§ 2336.20 Does this part apply to me? 

This part and, through this part, per-
tinent portions of the OMB guidance in 
subparts A through I of 2 CFR part 180 
(see table at 2 CFR 180.100(b)) apply to 
you if you are a— 

(a) Participant or principal in a 
‘‘covered transaction’’ (see subpart B of 
2 CFR part 180 and the definition of 
‘‘nonprocurement transaction’’ at 2 
CFR 180.970); 

(b) Respondent in an SSA suspension 
or debarment action; 

(c) SSA debarment or suspension offi-
cial; or 

(d) SSA grants officer, agreements of-
ficer, or other official authorized to 
enter into any type of nonprocurement 
transaction that is a covered trans-
action. 

§ 2336.30 What policies and procedures 
must I follow? 

The SSA policies and procedures that 
you must follow are the policies and 
procedures specified in each applicable 
section of the OMB guidance in sub-
parts A through I of 2 CFR part 180, as 
supplemented by the section in this 
part with the same section number. 
The contracts that are covered trans-
actions, for example, are specified by 
section 220 of the OMB guidance (i.e., 2 
CFR 180.220), as supplemented by sec-
tion 220 in this part (i.e., § 2336.220). For 
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any section of OMB guidance in sub-
parts A through I of 2 CFR 180 that has 
no corresponding section in this part, 
SSA policies and procedures are those 
in the OMB guidance. 

Subpart A—General 
§ 2336.137 Who in the SSA may grant 

an exception to let an excluded per-
son participate in a covered trans-
action? 

(a) Within the Social Security Ad-
ministration, the Commissioner or the 
designated agency debarment official 
may grant an exception permitting an 
excluded person to participate in a par-
ticular covered transaction. If the 
Commissioner or the designated agen-
cy debarment official grants an excep-
tion, the exception must be in writing 
and state the reason(s) for deviating 
from the OMB guidance at 2 CFR 
180.135. 

(b) An exception granted by one 
agency for an excluded person does not 
extend to the covered transactions of 
another agency. 

Subpart B—Covered Transactions 
§ 2336.220 What contracts and sub-

contracts, in addition to those listed 
in 2 CFR 180.220, are covered trans-
actions? 

Although the OMB guidance at 2 CFR 
180.220(c) allows a Federal agency to do 
so (also see option lower tier coverage 
in the figure in the appendix to 2 CFR 
part 180), SSA does not extend coverage 
of nonprocurement suspension and de-
barment requirements beyond first-tier 
procurement contracts under a covered 
nonprocurement transaction. 

Subpart C—Responsibilities of Par-
ticipants Regarding Trans-
actions 

§ 2336.332 What methods must I use to 
pass requirements down to partici-
pants at lower tiers with whom I in-
tend to do business? 

You as a participant must include a 
term or condition in lower-tier trans-
actions requiring lower-tier partici-
pants to comply with subpart C of the 
OMB guidance in 2 CFR part 180, as 
supplemented by this subpart. 

Subpart D—Responsibilities of Fed-
eral Agency Officials Regard-
ing Transactions 

§ 2336.437 What method do I use to 
communicate to a participant the 
requirements described in the OMB 
guidance at 2 CFR 180.435? 

To communicate to a participant the 
requirements described in 2 CFR 180.435 
of the OMB guidance, you must include 
a term or condition in the transaction 
that requires the participant’s compli-
ance with subpart C of 2 CFR part 180, 
as supplemented by subpart C of this 
part, and requires the participant to 
include a similar term or condition in 
lower-tier covered transactions. 

Subparts E–J [Reserved] 

PART 2339—REQUIREMENTS FOR 
DRUG-FREE WORKPLACE (FINAN-
CIAL ASSISTANCE) 

Sec. 
2339.10 What does this part do? 
2339.20 Does this part apply to me? 
2339.30 What policies and procedures must I 

follow? 

Subpart A [Reserved] 

Subpart B—Requirements for Recipients 
Other Than Individuals 

2339.225 Who in the Social Security Admin-
istration does a recipient other than an 
individual notify about a criminal drug 
conviction? 

Subpart C [Reserved] 

Subpart D—Responsibilities of Agency 
Awarding Officials 

2339.400 What method do I use as an agency 
awarding official to obtain a recipient’s 
agreement to comply with the OMB guid-
ance? 

Subpart E—Violations of this Part and 
Consequences 

2339.500 Who in the Social Security Admin-
istration determines that a recipient 
other than an individual violated the re-
quirements of this part? 

Subpart F [Reserved] 

AUTHORITY: 41 U.S.C. 701–707. 

VerDate Sep<11>2014 09:41 Mar 05, 2018 Jkt 244005 PO 00000 Frm 00468 Fmt 8010 Sfmt 8010 Y:\SGML\244005.XXX 244005rm
aj

et
te

 o
n 

D
S

K
B

C
K

N
H

B
2P

R
O

D
 w

ith
 C

F
R



457 

Social Security Administration § 2339.225 

SOURCE: 75 FR 31274, June 3, 2010, unless 
otherwise noted. 

§ 2339.10 What does this part do? 
This part requires that the award and 

administration of Social Security Ad-
ministration (SSA) grants and coopera-
tive agreements comply with Office of 
Management and Budget (OMB) guid-
ance implementing the portion of the 
Drug-Free Workplace Act of 1988 (41 
U.S.C. 701–707, as amended, hereafter 
referred to as ‘‘the Act’’) that applies 
to grants. It thereby— 

(a) Gives regulatory effect to the 
OMB guidance (subparts A through F 
of 2 CFR part 182) for SSA’s grants and 
cooperative agreements; and 

(b) Establishes SSA’s policies and 
procedures for compliance with the Act 
that are the same as those of other 
Federal agencies, in conformance with 
the requirement in 41 U.S.C. 705 for 
Government-wide implementing regu-
lations. 

§ 2339.20 Does this part apply to me? 

This part and, through this part, per-
tinent portions of the OMB guidance in 
subparts A through F of 2 CFR part 182 
(see table at 2 CFR 182.115(b)) apply to 
you if you are— 

(a) A recipient of an SSA grant or co-
operative agreement; or 

(b) An SSA awarding official. 

§ 2339.30 What policies and procedures 
must I follow? 

(a) General. You must follow the poli-
cies and procedures specified in appli-
cable sections of the OMB guidance in 
Subparts A through F of 2 CFR part 
182, as implemented by this part. 

(b) Specific sections of OMB guidance 
that this part supplements. In imple-
menting the OMB guidance in 2 CFR 
part 182, this part supplements four 
sections of the guidance, as shown in 
the following table. 

Section of OMB guidance in 2 CFR 

Section in this 
part where 

supplemented, 
2 CFR 

What the supplementation clarifies 

(1) 182.225(a) ...................................................... § 2339.225 Who in SSA a recipient other than an individual must notify 
if an employee is convicted for a violation of a criminal 
drug statute in the workplace. 

(2) 182.300(b) ...................................................... § 2339.300 Who in SSA a recipient who is an individual must notify if 
he or she is convicted of a criminal drug offense resulting 
from a violation occurring during the conduct of any 
award activity. 

(3) 182.500 ........................................................... § 2339.500 Who in SSA is authorized to determine that a recipient 
other than an individual is in violation of the requirements 
of 2 CFR part 182, as implemented by this part. 

(4) 182.505 ........................................................... § 2339.505 Who in SSA is authorized to determine that a recipient who 
is an individual is in violation of the requirements of 2 
CFR part 182, as implemented by this part. 

(c) Sections of the OMB guidance that 
this part does not supplement. Our poli-
cies and procedures are the same as 
those in the OMB guidance for any sec-
tion not included in the table in para-
graph (b) of this section. 

Subpart A [Reserved] 

Subpart B—Requirements for 
Recipients Other Than Individuals 

§ 2339.225 Who in the Social Security 
Administration does a recipient 
other than an individual notify 
about a criminal drug conviction? 

A recipient other than an individual 
that is required under 2 CFR 182.225(a) 
to notify Federal agencies about an 
employee’s conviction for a criminal 
drug offense must notify the Commis-
sioner of Social Security or designee. 

Subpart C [Reserved] 
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Subpart D—Responsibilities of 
Agency Awarding Officials 

§ 2339.400 What method do I use as an 
agency awarding official to obtain a 
recipient’s agreement to comply 
with the OMB guidance? 

You must include the following term 
or condition in the award: 

Drug-free workplace. You, as the re-
cipient, must comply with drug-free 
workplace requirements in Subpart B, 
which adopts the Government-wide im-
plementation (2 CFR part 182) of sec. 
5152–5158 of the Drug-Free Workplace 
Act of 1988 (Pub. L. 100–690, Title V, 
Subtitle D; 41 U.S.C. 701–707). 

Subpart E—Violations of this Part 
and Consequences 

§ 2339.500 Who in the Social Security 
Administration determines that a 
recipient other than an individual 
violated the requirements of this 
part? 

The Commissioner of Social Security 
or designee will make the determina-
tion. 

Subpart F [Reserved] 

PARTS 2340–2399 [RESERVED] 
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CHAPTER XXIV—DEPARTMENT OF HOUSING 
AND URBAN DEVELOPMENT 

Part Page 
2400 Uniform administrative requirements, cost prin-

ciples and audit requirements for Federal awards 461 
2401–2423 [Reserved] 
2424 Nonprocurement debarment and suspension ........... 461 
2429 Requirements for drug-free workplace (financial 

assistance) ............................................................ 468 
2430–2499 [Reserved] 
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PART 2400—UNIFORM ADMINIS-
TRATIVE REQUIREMENTS, COST 
PRINCIPLES AND AUDIT 
REQUIRMENTS FOR FEDERAL 
AWARDS 

AUTHORITY: 42 U.S.C. 3535(d); 2 CFR part 
200. 

SOURCE: 79 FR 76078, Dec. 19, 2014, unless 
otherwise noted. 

§ 2400.101 Applicable regulations. 

Unless excepted under 24 CFR chap-
ters I through IX, the Uniform Admin-
istrative Requirements, Cost Prin-
ciples, and Audit Requirements for 
Federal Awards, set forth in 2 CFR part 
200, shall apply to Federal Awards 
made by the Department of Housing 
and Urban Development to non-Federal 
entities. 

PARTS 2401–2423 [RESERVED] 

PART 2424—NONPROCUREMENT 
DEBARMENT AND SUSPENSION 

Sec. 
2424.10 What does this part do? 
2424.20 Does this part apply to me? 
2424.30 What policies and procedures must I 

follow? 

Subpart A—General 

2424.137 Who in HUD may grant an excep-
tion to let an excluded person participate 
in a covered transaction? 

Subpart B—Covered Transactions 

2424.220 What contracts and subcontracts, 
in addition to those listed in 2 CFR 
180.220, are covered transactions? 

Subpart C—Responsibilities of Participants 
Regarding Transactions 

2424.300 What must I do before I enter into 
a covered transaction with another per-
son at the next lower tier (HUD supple-
ment to governmentwide definition at 2 
CFR 180.300)? 

2424.332 What methods must I use to pass 
requirements down to participants at 
lower tiers with whom I intend to do 
business? 

Subpart D—Responsibilities of Federal 
Agency Officials Regarding Transactions 

2424.437 What method do I use to commu-
nicate to a participant the requirements 
described in the OMB guidance at 2 CFR 
180.435? 

Subparts E–F [Reserved] 

Subpart G—Suspension 

2424.747 Who conducts fact finding for HUD 
suspensions? 

Subpart H—Debarment 

2424.842 Who conducts fact finding for HUD 
debarments? 

Subpart I—Definitions 

2424.952 Hearing officer. 
2424.970 Nonprocurement transaction (HUD 

supplement to governmentwide defini-
tion at 2 CFR 180.970). 

2424.995 Principal (HUD supplement to gov-
ernmentwide definition at 2 CFR 180.995). 

2424.1017 Ultimate beneficiary. 

Subpart J—Limited Denial of Participation 

2424.1100 What is a limited denial of partici-
pation? 

2424.1105 Who may issue a limited denial of 
participation? 

2424.1110 When may a HUD official issue a 
limited denial of participation? 

2424.1115 When does a limited denial of par-
ticipation take effect? 

2424.1120 How long may a limited denial of 
participation last? 

2424.1125 How does a limited denial of par-
ticipation start? 

2424.1130 How may I contest my limited de-
nial of participation? 

2424.1135 Do Federal agencies coordinate 
limited denial of participation actions? 

2424.1140 What is the scope of a limited de-
nial of participation? 

2424.1145 May HUD impute the conduct of 
one person to another in a limited denial 
of participation? 

2424.1150 What is the effect of a suspension 
or debarment on a limited denial of par-
ticipation? 

2424.1155 What is the effect of a limited de-
nial of participation on a suspension or a 
debarment? 

2424.1160 May a limited denial of participa-
tion be terminated before the term of the 
limited denial of participation expires? 

2424.1165 How is a limited denial of partici-
pation reported? 

AUTHORITY: Sec. 2455, Pub. L. 103–355, 108 
Stat. 3327; E.O. 12549, 3 CFR, 1986 Comp., p. 
189; E.O. 12689, 3 CFR, 1989 Comp., p. 235. 
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SOURCE: 72 FR 73487, Dec. 27, 2007, unless 
otherwise noted. 

§ 2424.10 What does this part do? 
In this part, HUD adopts, as HUD 

policies, procedures, and requirements 
for nonprocurement debarment and 
suspension, the OMB guidance in sub-
parts A through I of 2 CFR part 180, as 
supplemented by this part. This adop-
tion thereby gives regulatory effect for 
HUD to the OMB guidance, as supple-
mented by this part. This part satisfies 
the requirements in section 3 of Execu-
tive Order 12549, ‘‘Debarment and Sus-
pension’’ (3 CFR 1986 Comp., p. 189), Ex-
ecutive Order 12689, ‘‘Debarment and 
Suspension’’ (3 CFR 1989 Comp., p. 235) 
and 31 U.S.C. 6101 note (Section 2455, 
Pub. L. 103–355, 108 Stat. 3327). 

§ 2424.20 Does this part apply to me? 
This part and, through this part, per-

tinent portions of subparts A through I 
of 2 CFR part 180 (see table at 2 CFR 
180.100(b)), apply to you if you are a— 

(a) Participant or principal in a 
‘‘covered transaction’’ (see subpart B of 
2 CFR part 180 and the definition of 
‘‘nonprocurement transaction’’ at 2 
CFR 180.970, as supplemented by 
§ 2424.970 of this part); 

(b) Respondent in a HUD suspension 
or debarment action; 

(c) HUD debarment or suspension of-
ficial; or 

(d) HUD grants officer, agreements 
officer, or other official authorized to 
enter into any type of nonprocurement 
transaction that is a covered trans-
action. 

§ 2424.30 What policies and procedures 
must I follow? 

The HUD policies and procedures 
that you must follow are the policies 
and procedures specified in each appli-
cable section of the OMB guidance in 
subparts A through I of 2 CFR part 180, 
as that section is supplemented by the 
section in this part with the same sec-
tion number. The contracts that are 
covered transactions, for example, are 
specified by section 220 of the OMB 
guidance (i.e., 2 CFR 180.220), as supple-
mented by section 220 in this part (i.e., 
§ 2424.220). For any section of OMB 
guidance in subparts A through I of 2 
CFR 180 that has no corresponding sec-

tion in this part, HUD policies and pro-
cedures are those in the OMB guidance. 

Subpart A—General 

§ 2424.137 Who in HUD may grant an 
exception to let an excluded person 
participate in a covered trans-
action? 

The Secretary or designee may grant 
an exception permitting an excluded 
person to participate in a particular 
covered transaction. If the Secretary 
or a designee grants an exception, the 
exception must be in writing and state 
the reason(s) for deviating from the 
governmentwide policy in Executive 
Order 12549. 

Subpart B—Covered Transactions 

§ 2424.220 What contracts and sub-
contracts, in addition to those listed 
in 2 CFR 180.220, are covered trans-
actions? 

In addition to the contracts covered 
under 2 CFR 180.220(b) of the OMB guid-
ance, this part applies to any contract, 
regardless of tier, that is awarded by a 
contractor, subcontractor, supplier, 
consultant, or its agent or representa-
tive in any transaction, if the contract 
is to be funded or provided by HUD 
under a covered nonprocurement trans-
action and the amount of the contract 
is expected to equal or exceed $25,000. 
This extends the coverage of the HUD 
nonprocurement suspension and debar-
ment requirements to all lower tiers of 
subcontracts under covered non-
procurement transactions, as per-
mitted under the OMB guidance at 2 
CFR 180.220(c) (see optional lower-tier 
coverage in the figure in the appendix 
to 2 CFR part 180). 

Subpart C—Responsibilities of Par-
ticipants Regarding Trans-
actions 

§ 2424.300 What must I do before I 
enter into a covered transaction 
with another person at the next 
lower tier (HUD supplement to gov-
ernmentwide definition at 2 CFR 
180.300)? 

(a) You, as a participant, are respon-
sible for determining whether you are 
entering into a covered transaction 
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with an excluded or disqualified person. 
You may decide the method by which 
you do so. 

(1) You may, but are not required to, 
check the Excluded Parties List Sys-
tem (EPLS). 

(2) You may, but are not required to, 
collect a certification from that per-
son. 

(b) In the case of an employment con-
tract, HUD does not require employers 
to check the EPLS prior to making sal-
ary payments pursuant to that con-
tract. 

§ 2424.332 What methods must I use to 
pass requirements down to partici-
pants at lower tiers with whom I in-
tend to do business? 

To communicate the requirements to 
lower-tier participants, you must in-
clude a term or condition in the trans-
action requiring compliance with sub-
part C of the OMB guidance in 2 CFR 
part 180, as supplemented by this sub-
part. 

Subpart D—Responsibilities of Fed-
eral Agency Officials Regard-
ing Transactions 

§ 2424.437 What method do I use to 
communicate to a participant the 
requirements described in the OMB 
guidance at 2 CFR 180.435? 

To communicate to a participant the 
requirements described in 2 CFR 180.435 
of the OMB guidance, you must include 
a term or condition in the transaction 
that requires the participant to: com-
ply with subpart C of 2 CFR part 180, as 
supplemented by subpart C of this part, 
and include a similar term or condition 
in lower-tier covered transactions. 

Subparts E–F [Reserved] 

Subpart G—Suspension 

§ 2424.747 Who conducts fact finding 
for HUD suspensions? 

In all HUD suspensions, the official 
who shall conduct additional pro-
ceedings where disputed material facts 
are challenged shall be a hearing offi-
cer. 

Subpart H—Debarment 

§ 2424.842 Who conducts fact finding 
for HUD debarments? 

In all HUD debarments, the official 
who shall conduct additional pro-
ceedings where disputed material facts 
are challenged shall be a hearing offi-
cer. 

Subpart I—Definitions 

§ 2424.952 Hearing officer. 

Hearing Officer means an Administra-
tive Law Judge or Office of Appeals 
Judge authorized by HUD’s Secretary 
or by the Secretary’s designee to con-
duct proceedings under this part. 

§ 2424.970 Nonprocurement trans-
action (HUD supplement to govern-
mentwide definition at 2 CFR 
180.970). 

In the case of employment contracts 
that are covered transactions, each sal-
ary payment under the contract is a 
separate covered transaction. 

§ 2424.995 Principal (HUD supplement 
to governmentwide definition at 2 
CFR 180.995). 

A person who has a critical influence 
on, or substantive control over, a cov-
ered transaction, whether or not em-
ployed by the participant. Persons who 
have a critical influence on, or sub-
stantive control over, a covered trans-
action may include, but are not limited 
to: 

(a) Loan officers; 
(b) Staff appraisers and inspectors; 
(c) Underwriters; 
(d) Bonding companies; 
(e) Borrowers under programs fi-

nanced by HUD or with loans guaran-
teed, insured, or subsidized through 
HUD programs; 

(f) Purchasers of properties with 
HUD-insured or Secretary-held mort-
gages; 

(g) Recipients under HUD assistance 
agreements; 

(h) Ultimate beneficiaries of HUD 
programs; 

(i) Fee appraisers and inspectors; 
(j) Real estate agents and brokers; 
(k) Management and marketing 

agents; 
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(l) Accountants, consultants, invest-
ment bankers, architects, engineers, 
and attorneys who are in a business re-
lationship with participants in connec-
tion with a covered transaction under a 
HUD program; 

(m) Contractors involved in the con-
struction or rehabilitation of prop-
erties financed by HUD, with HUD-in-
sured loans or acquired properties, in-
cluding properties held by HUD as 
mortgagee-in-possession; 

(n) Closing agents; 
(o) Turnkey developers of projects fi-

nanced by or with financing insured by 
HUD; 

(p) Title companies; 
(q) Escrow agents; 
(r) Project owners; 
(s) Administrators of hospitals, nurs-

ing homes, and projects for the elderly 
financed or insured by HUD; and 

(t) Developers, sellers, or owners of 
property financed with loans insured 
under Title I or Title II of the National 
Housing Act. 

§ 2424.1017 Ultimate beneficiary. 

Ultimate beneficiaries of HUD pro-
grams include, but are not limited to, 
subsidized tenants and subsidized mort-
gagors, such as those assisted under 
Section 8 Housing Assistance Payment 
contracts, by Section 236 Rental As-
sistance, or by Rent Supplement pay-
ments. 

Subpart J—Limited Denial of 
Participation 

§ 2424.1100 What is a limited denial of 
participation? 

A limited denial of participation ex-
cludes a specific person from partici-
pating in a specific program, or pro-
grams, within a HUD field office’s geo-
graphic jurisdiction, for a specific pe-
riod of time. A limited denial of par-
ticipation is normally issued by a HUD 
field office, but may be issued by a 
Headquarters office. The decision to 
impose a limited denial of participa-
tion is discretionary and based on the 
best interests of the federal govern-
ment. 

§ 2424.1105 Who may issue a limited 
denial of participation? 

The Secretary designates HUD offi-
cials who are authorized to impose a 
limited denial of participation, affect-
ing any participant and/or their affili-
ates, except mortgagees approved by 
the Federal Housing Administration 
(FHA). 

§ 2424.1110 When may a HUD official 
issue a limited denial of participa-
tion? 

(a) An authorized HUD official may 
issue a limited denial of participation 
against a person, based upon adequate 
evidence of any of the following causes: 

(1) Approval of an applicant for insur-
ance would constitute an unsatisfac-
tory risk; 

(2) There are irregularities in a per-
son’s past performance in a HUD pro-
gram; 

(3) The person has failed to maintain 
the prerequisites of eligibility to par-
ticipate in a HUD program; 

(4) The person has failed to honor 
contractual obligations or to proceed 
in accordance with contract specifica-
tions or HUD regulations; 

(5) The person has failed to satisfy, 
upon completion, the requirements of 
an assistance agreement or contract; 

(6) The person has deficiencies in on-
going construction projects; 

(7) The person has falsely certified in 
connection with any HUD program, 
whether or not the certification was 
made directly to HUD; 

(8) The person has committed any act 
or omission that would be cause for de-
barment under 2 CFR 180.800; 

(9) The person has violated any law, 
regulation, or procedure relating to the 
application for financial assistance, in-
surance, or guarantee, or to the per-
formance of obligations incurred pur-
suant to a grant of financial assistance 
or pursuant to a conditional or final 
commitment to insure or guarantee; 

(10) The person has made or procured 
to be made any false statement for the 
purpose of influencing in any way an 
action of the Department; or 

(11) Imposition of a limited denial of 
participation by any other HUD office. 

(b) Filing of a criminal Indictment or 
Information shall constitute adequate 

VerDate Sep<11>2014 09:41 Mar 05, 2018 Jkt 244005 PO 00000 Frm 00476 Fmt 8010 Sfmt 8010 Y:\SGML\244005.XXX 244005rm
aj

et
te

 o
n 

D
S

K
B

C
K

N
H

B
2P

R
O

D
 w

ith
 C

F
R



465 

Department of Housing and Urban Development § 2424.1130 

evidence for the purpose of limited de-
nial of participation actions. The In-
dictment or Information need not be 
based on offenses against HUD. 

(c) Imposition of a limited denial of 
participation by any other HUD office 
shall constitute adequate evidence for 
a concurrent limited denial of partici-
pation. Where such a concurrent lim-
ited denial of participation is imposed, 
participation may be restricted on the 
same basis without the need for an ad-
ditional conference or further hearing. 

(d) An affiliate or organizational ele-
ment may be included in a limited de-
nial of participation solely on the basis 
of its affiliation, and regardless of its 
knowledge of or participation in the 
acts providing cause for the sanction. 
The burden of proving that a particular 
affiliate or organizational element is 
currently responsible and not con-
trolled by the primary sanctioned 
party (or by an entity that itself is 
controlled by the primary sanctioned 
party) is on the affiliate or organiza-
tional element. 

§ 2424.1115 When does a limited denial 
of participation take effect? 

A limited denial of participation is 
effective immediately upon issuance of 
the notice. 

§ 2424.1120 How long may a limited de-
nial of participation last? 

A limited denial of participation may 
remain in effect up to 12 months. 

§ 2424.1125 How does a limited denial 
of participation start? 

A limited denial of participation is 
made effective by providing the person, 
and any specifically named affiliate, 
with notice: 

(a) That the limited denial of partici-
pation is being imposed; 

(b) Of the cause(s) under § 2424.1110 for 
the sanction; 

(c) Of the potential effect of the sanc-
tion, including the length of the sanc-
tion and the HUD program(s) and geo-
graphic area affected by the sanction; 

(d) Of the right to request, in writing, 
within 30 days of receipt of the notice, 
a conference under § 2424.1130; and 

(e) Of the right to contest the limited 
denial of participation under § 2424.1130. 

§ 2424.1130 How may I contest my lim-
ited denial of participation? 

(a) Within 30 days after receiving a 
notice of limited denial of participa-
tion, you may request a conference 
with the official who issued such no-
tice. The conference shall be held with-
in 15 days after the Department’s re-
ceipt of the request for a conference, 
unless you waive this time limit. The 
official or designee who imposed the 
sanction shall preside. At the con-
ference, you may appear with a rep-
resentative and may present all rel-
evant information and materials to the 
official or designee. Within 20 days 
after the conference, or within 20 days 
after any agreed-upon extension of 
time for submission of additional ma-
terials, the official or designee shall, in 
writing, advise you of the decision to 
terminate, modify, or affirm the lim-
ited denial of participation. If all or a 
portion of the remaining period of ex-
clusion is affirmed, the notice of affir-
mation shall advise you of the oppor-
tunity to contest the notice and to re-
quest a hearing before a Departmental 
Hearing Officer. You have 30 days after 
receipt of the notice of affirmation to 
request this hearing. If the official or 
designee does not issue a decision with-
in the 20-day period, you may contest 
the sanction before a Departmental 
Hearing Officer. Again, you have 30 
days from the expiration of the 20-day 
period to request this hearing. If you 
request a hearing before the Depart-
mental Hearing Officer, you must sub-
mit your request to the Debarment 
Docket Clerk, Department of Housing 
and Urban Development, 451 Seventh 
Street, SW., B–133 Portals 200, Wash-
ington DC 20410–0500. 

(b) You may skip the conference with 
the official and you may request a 
hearing before a Departmental Hearing 
Officer. This must also be done within 
30 days after receiving a notice of lim-
ited denial of participation. If you opt 
to have a hearing before a Depart-
mental Hearing Officer, you must sub-
mit your request to the Debarment 
Docket Clerk, Department of Housing 
and Urban Development, 451 Seventh 
Street, SW., B–133 Portals 200, Wash-
ington DC 20410–0500. The hearing be-
fore the Departmental Hearing Officer 
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is more formal than the conference be-
fore the sanctioning official described 
above. The Departmental Hearing Offi-
cer will conduct the hearing in accord-
ance with 24 CFR part 26, subpart A. 
The Departmental Hearing Officer will 
issue findings of fact and make a rec-
ommended decision. The sanctioning 
official will then make a final decision, 
as promptly as possible, after the De-
partmental Hearing Officer’s rec-
ommended decision is issued. The sanc-
tioning official may reject the rec-
ommended decision or any findings of 
fact, only after specifically deter-
mining that the decision or any of the 
facts are arbitrary, capricious, or 
clearly erroneous. 

(c) In deciding whether to terminate, 
modify, or affirm a limited denial of 
participation, the Departmental offi-
cial or designee may consider the fac-
tors listed at 2 CFR 180.860. The De-
partmental Hearing Officer may also 
consider the factors listed at 2 CFR 
180.860 in making any recommended de-
cision. 

§ 2424.1135 Do Federal agencies co-
ordinate limited denial of participa-
tion actions? 

Federal agencies do not coordinate 
limited denial of participation actions. 
As stated in § 2424.1100, a limited denial 
of participation is a HUD-specific ac-
tion and applies only to HUD activi-
ties. 

§ 2424.1140 What is the scope of a lim-
ited denial of participation? 

The scope of a limited denial of par-
ticipation is as follows: 

(a) A limited denial of participation 
generally extends only to participation 
in the program under which the cause 
arose. A limited denial of participation 
may, at the discretion of the author-
ized official, extend to other programs, 
initiatives, or functions within the ju-
risdiction of an Assistant Secretary. 
The authorized official, however, may 
determine that where the sanction is 
based on an indictment or conviction, 
the sanction shall apply to all pro-
grams throughout HUD. 

(b) For purposes of this subpart, par-
ticipation includes receipt of any ben-
efit or financial assistance through 
grants or contractual arrangements; 

benefits or assistance in the form of 
loan guarantees or insurance; and 
awards of procurement contracts. 

(c) The sanction may be imposed for 
a period not to exceed 12 months, and 
shall be effective within the geographic 
jurisdiction of the office imposing it, 
unless the sanction is imposed by an 
Assistant Secretary or Deputy Assist-
ant Secretary, in which case the sanc-
tion may be imposed on either a na-
tionwide or a more restricted basis. 

§ 2424.1145 May HUD impute the con-
duct of one person to another in a 
limited denial of participation? 

For purposes of determining a lim-
ited denial of participation, HUD may 
impute conduct as follows: 

(a) Conduct imputed from an individual 
to an organization. HUD may impute 
the fraudulent, criminal, or other im-
proper conduct of any officer, director, 
shareholder, partner, employee, or 
other individual associated with an or-
ganization, to that organization when 
the improper conduct occurred in con-
nection with the individual’s perform-
ance of duties for or on behalf of that 
organization, or with the organiza-
tion’s knowledge, approval, or acquies-
cence. The organization’s acceptance of 
the benefits derived from the conduct 
is evidence of knowledge, approval, or 
acquiescence. 

(b) Conduct imputed from an organiza-
tion to an individual or between individ-
uals. HUD may impute the fraudulent, 
criminal, or other improper conduct of 
any organization to an individual, or 
from one individual to another indi-
vidual, if the individual to whom the 
improper conduct is imputed partici-
pated in, had knowledge of, or had rea-
son to know of the improper conduct. 

(c) Conduct imputed from one organiza-
tion to another organization. HUD may 
impute the fraudulent, criminal, or 
other improper conduct of one organi-
zation to another organization when 
the improper conduct occurred in con-
nection with a partnership, joint ven-
ture, joint application, association, or 
similar arrangement, or when the orga-
nization to whom the improper conduct 
is imputed has the power to direct, 
manage, control, or influence the ac-
tivities of the organization responsible 
for the improper conduct. Acceptance 
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of the benefits derived from the con-
duct is evidence of knowledge, ap-
proval, or acquiescence. 

§ 2424.1150 What is the effect of a sus-
pension or debarment on a limited 
denial of participation? 

If you have submitted a request for a 
hearing pursuant to § 2424.1130 of this 
subpart, and you also receive, pursuant 
to subpart G or H of this part, a notice 
of proposed debarment or suspension 
that is based on the same trans-
action(s) or the same conduct as the 
limited denial of participation, as de-
termined by the debarring or sus-
pending official, the following rules 
shall apply: 

(a) During the 30-day period after you 
receive a notice of proposed debarment 
or suspension, during which you may 
elect to contest the debarment under 2 
CFR 180.815, or the suspension pursuant 
to 2 CFR 180.720, all proceedings in the 
limited denial of participation, includ-
ing discovery, are automatically 
stayed. 

(b) If you do not contest the proposed 
debarment pursuant to 2 CFR 180.815, 
or the suspension pursuant to 2 CFR 
180.720, the final imposition of the de-
barment or suspension shall also con-
stitute a final decision with respect to 
the limited denial of participation, to 
the extent that the debarment or sus-
pension is based on the same trans-
action(s) or conduct as the limited de-
nial of participation. 

(c) If you contest the proposed debar-
ment pursuant to 2 CFR 180.815, or the 
suspension pursuant to 2 CFR 180.720, 
then: 

(1) Those parts of the limited denial 
of participation and the debarment or 
suspension based on the same trans-
action(s) or conduct, as determined by 
the debarring or suspending official, 
shall be immediately consolidated be-
fore the debarring or suspending offi-
cial; 

(2) Proceedings under the consoli-
dated portions of the limited denial of 
participation shall be stayed before the 
hearing officer until the suspending or 
debarring official makes a determina-
tion as to whether the consolidated 
matters should be referred to a hearing 
officer. Such a determination must be 
made within 90 days of the date of the 

issuance of the suspension or proposed 
debarment, unless the suspending/de-
barring official extends the period for 
good cause. 

(i) If the suspending or debarring offi-
cial determines that there is a genuine 
dispute as to material facts regarding 
the consolidated matter, the entire 
consolidated matter will be referred to 
the hearing officer hearing the limited 
denial of participation, for additional 
proceedings pursuant to 2 CFR 180.750 
or 180.845. 

(ii) If the suspending or debarring of-
ficial determines that there is no dis-
pute as to material facts regarding the 
consolidated matter, jurisdiction of the 
hearing officer under 2 CFR part 2424, 
subpart J, to hear those parts of the 
limited denial of participation based on 
the same transaction[s] or conduct as 
the debarment or suspension, as deter-
mined by the debarring or suspending 
official, will be transferred to the de-
barring or suspending official, and the 
hearing officer responsible for hearing 
the limited denial of participation 
shall transfer the administrative 
record to the debarring or suspending 
official. 

(3) The suspending or debarring offi-
cial shall hear the entire consolidated 
case under the procedures governing 
suspensions and debarments, and shall 
issue a final decision as to both the 
limited denial of participation and the 
suspension or debarment. 

§ 2424.1155 What is the effect of a lim-
ited denial of participation on a 
suspension or a debarment? 

The imposition of a limited denial of 
participation does not affect the right 
of the Department to suspend or debar 
any person under this part. 

§ 2424.1160 May a limited denial of 
participation be terminated before 
the term of the limited denial of 
participation expires? 

If the cause for the limited denial of 
participation is resolved before the ex-
piration of the 12-month period, the of-
ficial who imposed the sanction may 
terminate it. 

§ 2424.1165 How is a limited denial of 
participation reported? 

When a limited denial of participa-
tion has been made final, or the period 
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for requesting a conference pursuant to 
§ 2424.1130 has expired without receipt 
of such a request, the official imposing 
the limited denial of participation 
shall notify the Director of the Compli-
ance Division in the Departmental En-
forcement Center of the scope of the 
limited denial of participation. 

PART 2429—REQUIREMENTS FOR 
DRUG-FREE WORKPLACE (FINAN-
CIAL ASSISTANCE) 

Sec. 
2429.10 What does this part do? 
2429.20 Does this part apply to me? 
2429.30 What policies and procedures must I 

follow? 

Subpart A [Reserved] 

Subpart B—Requirements for Recipients 
Other Than Individuals 

2429.225 Whom in HUD does a recipient 
other than an individual notify about a 
criminal drug conviction? 

Subpart C—Requirements for Recipients 
Who Are Individuals 

2429.300 Whom in HUD does a recipient who 
is an individual notify about a criminal 
drug conviction? 

Subpart D—Responsibilities of Agency 
Awarding Officials 

2429.400 What method do I use as an agency 
awarding official to obtain a recipient’s 
agreement to comply with the OMB guid-
ance? 

Subpart E—Violations of This Part and 
Consequences 

2429.500 Who in HUD determines that a re-
cipient other than an individual violated 
the requirements of this part? 

2429.505 Who in HUD determines that a re-
cipient who is an individual violated the 
requirements of this part? 

Subpart F [Reserved] 

AUTHORITY: 41 U.S.C. 701–707; 42 U.S.C. 
3535(d). 

SOURCE: 76 FR 45166, July 28, 2011, unless 
otherwise noted. 

§ 2429.10 What does this part do? 

This part requires that the award and 
administration of HUD grants and co-
operative agreements comply with Of-
fice of Management and Budget (OMB) 
guidance implementing the portion of 
the Drug-Free Workplace Act of 1988 
(41 U.S.C. 701–707) (referred to as the 
Act in this part) that applies to grants. 
This part: 

(a) Gives regulatory effect to the 
OMB guidance (Subparts A through F 
of 2 CFR part 182) for HUD grants and 
cooperative agreements; and 

(b) Establishes HUD policies and pro-
cedures for compliance with the Act 
that are the same as those of other 
Federal agencies, in conformance with 
the requirement in 41 U.S.C. 705 for 
governmentwide implementing regula-
tions. 

§ 2429.20 Does this part apply to me? 

This part, and through this part, per-
tinent portions of the OMB guidance in 
subparts A through F of 2 CFR part 182 
(see table at 2 CFR 182.115(b)) apply to 
you if you are a: 

(a) Recipient of a HUD grant or coop-
erative agreement; or 

(b) HUD awarding official. 

§ 2429.30 What policies and procedures 
must I follow? 

(a) General. You must follow the poli-
cies and procedures specified in appli-
cable sections of the OMB guidance in 
Subparts A through F of 2 CFR part 
182, as implemented by this part. 

(b) Specific sections of OMB guidance 
that this part supplements. In imple-
menting the OMB guidance in 2 CFR 
part 182, this part supplements four 
sections of the guidance, as shown in 
the following table. For each of those 
sections, you must follow the policies 
and procedures of the OMB guidance, 
as supplemented by this part. 

Section of OMB guidance 
Section in this 

part where 
supplemented 

What the supplementation clarifies 

(1) 2 CFR 182.225(a) .............. § 2429.225 Whom in HUD must a recipient other than an individual notify if an em-
ployee is convicted for a violation of a criminal drug statute in the work-
place? 
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Section of OMB guidance 
Section in this 

part where 
supplemented 

What the supplementation clarifies 

(2) 2 CFR 182.300(b) .............. § 2429.300 Whom in HUD must a recipient who is an individual notify if he or she is 
convicted of a criminal drug offense resulting from a violation occurring 
during the conduct of any award activity? 

(3) 2 CFR 182.500 ................... § 2429.500 Who in HUD is authorized to determine that a recipient other than an indi-
vidual is in violation of the requirements of 2 CFR part 182, as imple-
mented by this part? 

(4) 2 CFR 182.505 ................... § 2429.505 Who in HUD is authorized to determine that a recipient who is an individual 
is in violation of the requirements of 2 CFR part 182, as implemented by 
this part? 

(c) Sections of the OMB guidance that 
this part does not supplement. For any 
section of OMB guidance in Subparts A 
through F of 2 CFR part 182 that is not 
listed in paragraph (b) of this section, 
HUD policies and procedures are the 
same as those in the OMB guidance. 

Subpart A [Reserved] 

Subpart B—Requirements for 
Recipients Other Than Individuals 

§ 2429.225 Whom in HUD does a recipi-
ent other than an individual notify 
about a criminal conviction? 

A recipient other than an individual 
who is required under 2 CFR 182.225(a) 
to notify Federal agencies about an 
employee’s conviction for a criminal 
drug offense must notify each HUD of-
fice with which it currently has an 
award. 

Subpart C—Requirements for 
Recipients Who Are Individuals 

§ 2429.300 Whom in HUD does a recipi-
ent who is an individual notify 
about a criminal conviction? 

A recipient who is an individual and 
is required under 2 CFR 182.300(b) to 
notify Federal agencies about a convic-
tion for a criminal drug offense must 
notify each HUD office with which he 
or she currently has an award. 

Subpart D—Responsibilities of 
Agency Awarding Officials 

§ 2429.400 What method do I use as an 
agency awarding official to obtain a 
recipient’s agreement to comply 
with the OMB guidance? 

To obtain a recipient’s agreement to 
comply with applicable requirements 
in the OMB guidance at 2 CFR part 182, 
you must include the following term or 
condition in the award: 

Drug-free workplace. You as the re-
cipient must comply with drug-free 
workplace requirements in Subpart B 
(or Subpart C, if the recipient is an in-
dividual) of part 2429, which adopts the 
governmentwide implementation (2 
CFR part 182) of sections 5152–5158 of 
the Drug-Free Workplace Act of 1988 
(Pub. L. 100–690, Title V, Subtitle D; 41 
U.S.C. 701–707). 

Subpart E—Violations of This Part 
and Consequences 

§ 2429.500 Who in HUD determines 
that a recipient other than an indi-
vidual violated the requirements of 
this part? 

The Secretary or designee is the offi-
cial authorized to make the determina-
tion under 2 CFR 182.500. 

§ 2429.505 Who in HUD determines 
that a recipient who is an indi-
vidual violated the requirements of 
this part? 

The Secretary or designee is the offi-
cial authorized to make the determina-
tion under 2 CFR 182.505. 

Subpart F [Reserved] 

PARTS 2430–2499 [RESERVED] 
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CHAPTER XXV—NATIONAL SCIENCE 
FOUNDATION 

Part Page 
2500 Uniform administrative requirements, cost prin-

ciples, and audit requirements for Federal 
awards .................................................................. 473 

2501–2519 [Reserved] 
2520 Nonprocurement debarment and suspension ........... 473 
2521–2599 [Reserved] 
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PART 2500—UNIFORM ADMINIS-
TRATIVE REQUIREMENTS, COST 
PRINCIPLES, AND AUDIT RE-
QUIREMENTS FOR FEDERAL 
AWARDS 

AUTHORITY: 42 U.S.C. 1861, et seq.; 2 CFR 
part 200. 

SOURCE: 79 FR 76079, Dec. 19, 2014, unless 
otherwise noted. 

§ 2500.100 Adoption of 2 CFR Part 200. 

Under the Authority cited above, 
NSF has formally adopted 2 CFR part 
200, Uniform Administrative Require-
ments, Cost Principles, and Audit Re-
quirements for Federal Awards (‘‘the 
Uniform Guidance’’). The Foundation’s 
implementation document, the NSF 
Proposal & Award Policies & Proce-
dures Guide, may be found at: http:// 
www.nsf.gov/publications/ 
publsumm.jsp?odslkey=papp. 

NSF’s implementation includes the 
following deviation from the Uniform 
Guidance: 

Award Cash Management System— 
NSF is continuing collection of award 
financial information through the im-
plementation of the Award Cash Man-
agement Service (ACM$) and the Pro-
gram Income Worksheet. ACM$ re-
placed the NSF Federal Financial Re-
port (FFR) and the NSF FastLane Cash 
Request process with a single web 
based user interface. ACM$ is used to 
collect award level detail financial in-
formation at the time of each payment 
request submitted by the awardee in-
stitution. The Program Income Work-
sheet is used to collect program in-
come financial information from 
awardee institutions on an annual 
basis. ACM$ and the Program Income 
Worksheet utilize approved govern-
ment-wide data elements from the FFR 
for the collection of financial informa-
tion as provided for in the Uniform 
Guidance paragraph 505(c) and pre-
scribed in 2 CFR 200.327. The require-
ment for Federal agencies to use the 
FFR data elements for cash manage-
ment and financial reporting was pub-
lically announced in FEDERAL REG-
ISTER on August 13, 2008. 

PARTS 2501–2519 [RESERVED] 

PART 2520—NONPROCUREMENT 
DEBARMENT AND SUSPENSION 

Sec. 
2520.10 What does this part do? 
2520.20 Does this part apply to me? 
2520.30 What policies and procedures must I 

follow? 

Subpart A—General 

2520.137 Who in NSF may grant an excep-
tion to let an excluded person participate 
in a covered transaction? 

Subpart B—Covered Transactions 

2520.220 What contracts and subcontracts, 
in addition to those listed in 2 CFR 
180.220, are covered transactions? 

Subpart C—Responsibilities of Participants 
Regarding Transactions 

2520.332 What methods must I use to pass 
requirements down to participants at 
lower tiers with whom I intend to do 
business? 

Subpart D—Responsibilities of Federal 
Agency Officials Regarding Transactions 

2520.437 What method do I use to commu-
nicate to a participant the requirements 
described in the OMB guidance at 2 CFR 
180.435? 

Subparts E–I [Reserved]≤ 

AUTHORITY: 42 U.S.C. 1870(a); Sec. 2455, Pub. 
L. 103–355, 108 Stat. 3327; E.O. 12549, 3 CFR, 
1986 Comp., p. 189; E.O. 12689, 3 CFR, 1989 
Comp., p. 235. 

SOURCE: 72 FR 4944, Feb. 2, 2007, unless oth-
erwise noted. 

§ 2520.10 What does this part do? 
This part adopts the Office of Man-

agement and Budget (OMB) guidance in 
subparts A through I of 2 CFR part 180, 
as supplemented by this part, as the 
NSF policies and procedures for non-
procurement debarment and suspen-
sion. It thereby gives regulatory effect 
for NSF to the OMB guidance as sup-
plemented by this part. This part satis-
fies the requirements in section 3 of 
Executive Order 12549, ‘‘Debarment and 
Suspension’’ (3 CFR 1986 Comp., p. 189), 
Executive Order 12689, ‘‘Debarment and 
Suspension’’ (3 CFR 1989 Comp., p. 235) 
and 31 U.S.C. 6101 note (Section 2455, 
Public Law 103–355, 108 Stat. 3327). 
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§ 2520.20 Does this part apply to me? 

This part and, through this part, per-
tinent portions of the OMB guidance in 
subparts A through I of 2 CFR part 180 
(see table at 2 CFR 180.100(b)) apply to 
you if you are a— 

(a) Participant or principal in a 
‘‘covered transaction’’ (see Subpart B 
of 2 CFR part 180 and the definition of 
‘‘nonprocurement transaction’’ at 2 
CFR 180.970). 

(b) Respondent in an NSF suspension 
or debarment action. 

(c) NSF debarment or suspension offi-
cial. 

(d) NSF grants officer, agreements 
officer, or other official authorized to 
enter into any type of nonprocurement 
transaction that is a covered trans-
action. 

§ 2520.30 What policies and procedures 
must I follow? 

The NSF policies and procedures that 
you must follow are the policies and 
procedures specified in each applicable 
section of the OMB guidance in sub-
parts A through I of 2 CFR part 180, as 
that section is supplemented by the 
section in this part with the same sec-
tion number. The contracts that are 
covered transactions, for example, are 
specified by section 220 of the OMB 
guidance (i.e., 2 CFR 180.220) as supple-
mented by section 220 in this part (i.e., 
§ 2520.220). For any section of OMB 
guidance in subparts A through I of 2 
CFR 180 that has no corresponding sec-
tion in this part, NSF policies and pro-
cedures are those in the OMB guidance. 

Subpart A—General 

§ 2520.137 Who in NSF may grant an 
exception to let an excluded person 
participate in a covered trans-
action? 

The NSF Director and the Deputy Di-
rector have the authority to grant an 
exception to let an excluded person 
participate in a covered transaction. 

Subpart B—Covered Transactions 

§ 2520.220 What contracts and sub-
contracts, in addition to those listed 
in 2 CFR 180.220, are covered trans-
actions? 

Although the OMB guidance at 2 CFR 
180.220(c) allows a Federal agency to do 
so (also see optional lower tier cov-
erage in the figure in the appendix to 2 
CFR part 180), NSF does not extend 
coverage of nonprocurement suspen-
sion and debarment requirements be-
yond first-tier procurement contracts 
under a covered nonprocurement trans-
action. 

Subpart C—Responsibilities of Par-
ticipants Regarding Trans-
actions 

§ 2520.332 What methods must I use to 
pass requirements down to partici-
pants at lower tiers with whom I in-
tend to do business? 

You as a participant must include a 
term or condition in lower-tier trans-
actions requiring lower-tier partici-
pants to comply with subpart C of the 
OMB guidance in 2 CFR part 180, as 
supplemented by this subpart. 

Subpart D—Responsibilities of Fed-
eral Agency Officials Regard-
ing Transactions 

§ 2520.437 What method do I use to 
communicate to a participant the 
requirements described in the OMB 
guidance at 2 CFR 180.435? 

To communicate to a participant the 
requirements described in 2 CFR 180.435 
of the OMB guidance, you must include 
a term or condition in the transaction 
that requires the participant’s compli-
ance with subpart C of 2 CFR part 180, 
as supplemented by subpart C of this 
part, and requires the participant to 
include a similar term or condition in 
lower-tier covered transactions. 

Subparts E–I [Reserved] 

PARTS 2521–2599 [RESERVED] 
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CHAPTER XXVI—NATIONAL ARCHIVES AND 
RECORDS ADMINISTRATION 

Part Page 
2600 Uniform administrative requirements, cost prin-

ciples, and audit requirements for Federal 
awards .................................................................. 477 

2601–2699 [Reserved] 
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PART 2600—UNIFORM ADMINIS-
TRATIVE REQUIREMENTS, COST 
PRINCIPLES, AND AUDIT RE-
QUIREMENTS FOR FEDERAL 
AWARDS 

Sec. 
2600.100 Adoption of 2 CFR part 200. 
2600.101 Indirect costs exception to 2 CFR 

200.414. 
2600.102 Additional NARA grant administra-

tion policies. 

AUTHORITY: 5 U.S.C. 301; 44 U.S.C. 2104(a); 
44 U.S.C. 2501–2506; 75 FR 66317 (Oct. 28, 2010); 
2 CFR 200. 

SOURCE: 79 FR 76079, Dec. 19, 2014, unless 
otherwise noted. 

§ 2600.100 Adoption of 2 CFR Part 200. 
Under the authority listed above, the 

National Archives and Records Admin-
istration (NARA), through its National 
Historical Publications and Records 
Commission (NHPRC), adopts the Of-
fice of Management and Budget (OMB) 
Guidance in 2 CFR part 200, except re-
garding indirect costs (see § 2600.101). 
Thus, this part gives regulatory effect 

to the OMB guidance and supplements 
the guidance as needed for NARA and 
NHPRC. 

§ 2600.101 Indirect costs exception to 2 
CFR 200.414. 

As approved by the Archivist of the 
United States, the National Archives 
does not permit grant recipients to use 
allocated funds from NARA or NHPRC 
for indirect costs. Grant recipients 
may use cost sharing to cover indirect 
costs instead. NARA’s policies on indi-
rect costs are located at http:// 
www.archives.gov/nhprc, and are in-
cluded in grant opportunity announce-
ments. 

(Authority: 44 U.S.C. 2103–04, 2 CFR part 200) 

§ 2600.102 Additional NARA grant ad-
ministration policies. 

Grant recipients must also follow 
NARA grant administration policies 
and procedures set out in 36 CFR parts 
1202, 1206, 1208, 1211, and 1212. 

PARTS 2601–2699 [RESERVED] 
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CHAPTER XXVII—SMALL BUSINESS 
ADMINISTRATION 

Part Page 
2700 Nonprocurement debarment and suspension ........... 481 
2701 Uniform administrative requirements, cost prin-

ciples, and audit requirements for Federal 
awards .................................................................. 484 

2702–2799 [Reserved] 
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PART 2700—NONPROCUREMENT 
DEBARMENT AND SUSPENSION 

Sec. 
2700.10 What does this part do? 
2700.20 Does this part apply to me? 
2700.30 What policies and procedures must I 

follow? 

Subpart A—General 

2700.137 Who in the Small Business Admin-
istration may grant an exception to let 
an excluded person participate in a cov-
ered transaction? 

Subpart B—Covered Transactions 

2700.220 What contracts and subcontracts, 
in addition to those listed in 2 CFR 
180.220, are covered transactions? 

Subpart C—Responsibilities of Participants 
Regarding Transactions 

2700.332 What methods must I use to pass 
requirements down to participants at 
lower tiers with whom I intend to do 
business? 

Subpart D—Responsibilities of Federal 
Agency Officials Regarding Transactions 

2700.437 What method do I use to commu-
nicate to a participant the requirements 
described in the OMB guidance at 2 CFR 
180.435? 

Subparts E–F [Reserved] 

Subpart G—Suspension 

2700.765 How may I appeal my suspension? 

Subpart H—Debarment 

2700.890 How may I appeal my debarment? 

Subpart I—Definitions 

2700.930 Debarring official (SBA supplement 
to government-wide definition at 2 CFR 
180.930). 

2700.995 Principal (SBA supplement to gov-
ernment-wide definition at 2 CFR 
180.995). 

2700.1010 Suspending official (SBA supple-
ment to government-wide definition at 2 
CFR 180.1010). 

Subpart J [Reserved] 

AUTHORITY: Sec. 2455, Pub. L. 103–355, 108 
Stat. 3327 (31 U.S.C. 6101 note); E.O. 12549 (3 
CFR, 1986 Comp., p. 189); E.O. 12689 (3 CFR, 
1989, 1986 Comp., p. 235); 15 U.S.C. 634(b)(6). 

SOURCE: 72 FR 39728, July 20, 2007, unless 
otherwise noted. 

§ 2700.10 What does this part do? 
This part adopts the Office of Man-

agement and Budget (OMB) guidance in 
subparts A through I of 2 CFR part 180, 
as supplemented by this part, as the 
SBA policies and procedures for non-
procurement debarment and suspen-
sion. It thereby gives regulatory effect 
for SBA to the OMB guidance as sup-
plemented by this part. This part satis-
fies the requirements in section 3 of 
Executive Order 12549, ‘‘Debarment and 
Suspension’’ (3 CFR 1986 Comp., p. 189); 
Executive Order 12689, ‘‘Debarment and 
Suspension’’ (3 CFR 1989 Comp., p. 235); 
and section 2455 of the Federal Acquisi-
tion Streamlining Act of 1994, Pub. L. 
103–355 (31 U.S.C. 6101 note). 

§ 2700.20 Does this part apply to me? 
This part and, through this part, per-

tinent portions of the OMB guidance in 
subparts A through I of 2 CFR part 180 
(see table at 2 CFR 180.100(b)) apply to 
you if you are a— 

(a) Participant or principal in a 
‘‘covered transaction’’ (see subpart B of 
2 CFR part 180 and the definition of 
‘‘nonprocurement transaction’’ at 2 
CFR 180.970); 

(b) Respondent in an SBA suspension 
or debarment action; 

(c) SBA debarment or suspension offi-
cial; or 

(d) SBA grants officer, agreements 
officer, or other official authorized to 
enter into any type of nonprocurement 
transaction that is a covered trans-
action. 

§ 2700.30 What policies and procedures 
must I follow? 

The SBA policies and procedures you 
must follow are the policies and proce-
dures specified in each applicable sec-
tion of the OMB guidance in subparts A 
through I of 2 CFR part 180, as that sec-
tion is supplemented by the section in 
this part with the same section num-
ber. The contracts that are covered 
transactions, for example, are specified 
by section 220 of the OMB guidance 
(i.e., 2 CFR 180.220) as supplemented by 
section 220 of this part (i.e., § 2700.220). 
For any section of OMB guidance in 
subparts A through I of 2 CFR 180 that 
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has no corresponding section in this 
part, SBA policies and procedures are 
those in the OMB guidance. 

Subpart A—General 
§ 2700.137 Who in the Small Business 

Administration may grant an excep-
tion to let an excluded person par-
ticipate in a covered transaction? 

The Director of the Office of Credit 
Risk Management may grant an excep-
tion permitting an excluded person to 
participate in a particular covered 
transaction under SBA’s financial as-
sistance programs. For all other Agen-
cy programs, the Associate General 
Counsel for Procurement Law may 
grant such an exception. 

[72 FR 39728, July 20, 2007, as amended at 73 
FR 43348, July 25, 2008] 

Subpart B—Covered Transactions 
§ 2700.220 What contracts and sub-

contracts, in addition to those listed 
in 2 CFR 180.220, are covered trans-
actions? 

In addition to the contracts covered 
under 2 CFR 180.22(b) of the OMB guid-
ance, this part applies to any contract, 
regardless of tier, that is awarded by a 
contractor, subcontractor, supplier, 
consultant, or its agent or representa-
tive in any transaction, if the contract 
is to be funded or provided by the SBA 
under a covered nonprocurement trans-
action and the amount of the contract 
is expected to equal or exceed $25,000. 
This extends the coverage of the SBA 
nonprocurement suspension and debar-
ment requirements to all lower tiers of 
subcontracts under covered non-
procurement transactions, as per-
mitted under the OMB guidance at 2 
CFR 180.200(c) (see optional lower tier 
coverage in the figure in the appendix 
to 2 CFR part 180) 

Subpart C—Responsibilities of Par-
ticipants Regarding Trans-
actions 

§ 2700.332 What methods must I use to 
pass requirements down to partici-
pants at lower tiers with whom I in-
tend to do business? 

You, as a participant, must include a 
term or condition in lower-tier trans-

actions requiring lower-tier partici-
pants to comply with subpart C of the 
OMB guidance in 2 CFR part 180, as 
supplemented by this part. 

Subpart D—Responsibilities of Fed-
eral Agency Officials Regard-
ing Transactions 

§ 2700.437 What method do I use to 
communicate to a participant the 
requirements described in the OMB 
guidance at 2 CFR 180.435? 

To communicate to a participant the 
requirements described in 2 CFR 180.435 
of the OMB guidance, you must include 
a term or condition in the transaction 
that requires the participant’s compli-
ance with subpart C of 2 CFR part 180, 
as supplemented by subpart C of this 
part, and requires the participant to 
include a similar term or condition in 
lower-tier covered transactions. 

Subparts E–F [Reserved] 

Subpart G—Suspension 
§ 2700.765 How may I appeal my sus-

pension? 
(a) If the SBA suspending official 

issues a decision under § 180.755 to con-
tinue your suspension after you 
present information in opposition to 
that suspension under § 180.720, you 
may ask for review of the suspending 
official’s decision in two ways: 

(1) You may ask the suspending offi-
cial to reconsider the decision for ma-
terial errors of fact or law that you be-
lieve will change the outcome of the 
matter; or 

(2) You may request that the SBA Of-
fice of Hearings and Appeals (OHA) re-
view the suspending official’s decision 
to continue your suspension within 30 
days of your receipt of the suspending 
official’s decision under § 180.755 or 
paragraph (a)(1) of this section. How-
ever, OHA may reverse the suspending 
official’s decision only where OHA 
finds that the decision is based on a 
clear error of material fact or law, or 
where OHA finds that the suspending 
official’s decision was arbitrary, capri-
cious, or an abuse of discretion. You 
may appeal the suspending official’s 
decision without requesting reconsider-
ation, or you may appeal the decision 
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of the suspending official on reconsid-
eration. The procedures governing OHA 
appeals are set forth in 13 CFR part 134. 

(b) A request for review under this 
section must be in writing; state the 
specific findings you believe to be in 
error; and include the reasons or legal 
bases for your position. 

(c) OHA, in its discretion, may stay 
the suspension pending review of the 
suspending official’s decision. 

(d) The SBA suspending official and 
OHA must notify you of their decision 
under this section, in writing, using 
the notice procedures set forth at 
§§ 180.615 and 180.975. 

Subpart H—Debarment 

§ 2700.890 How may I appeal my de-
barment? 

(a) If the SBA debarring official 
issues a decision under § 180.870 to 
debar you after you present informa-
tion in opposition to a proposed debar-
ment under § 180.815, you may ask for 
review of the debarring official’s deci-
sion in two ways: 

(1) You may ask the debarring offi-
cial to reconsider the decision for ma-
terial errors of fact or law that you be-
lieve will change the outcome of the 
matter; or 

(2) You may request that the SBA Of-
fice of Hearings and Appeals (OHA) re-
view the debarring official’s decision to 
debar you within 30 days of your re-
ceipt of the debarring official’s deci-
sion under § 180.870 or paragraph (a)(1) 
of this section. However, OHA may re-
verse the debarring official’s decision 
only where OHA finds that the decision 
is based on a clear error of material 
fact or law, or where OHA finds that 
the debarring official’s decision was ar-
bitrary, capricious, or an abuse of dis-
cretion. You may appeal the debarring 
official’s decision without requesting 
reconsideration, or you may appeal the 
decision of the debarring official on re-
consideration. The procedures gov-
erning OHA appeals are set forth in 13 
CFR part 134. 

(b) A request for review under this 
section must be in writing; state the 
specific findings you believe to be in 
error; and include the reasons or legal 
bases for your position. 

(c) OHA, in its discretion, may stay 
the debarment pending review of the 
debarring official’s decision. 

(d) The SBA debarring official and 
OHA must notify you of their decision 
under this section, in writing, using 
the notice procedures set forth at 
§§ 180.615 and 180.975. 

Subpart I—Definitions 

§ 2700.930 Debarring official (SBA sup-
plement to government-wide defini-
tion at 2 CFR 180.930). 

For SBA, the debarring official for fi-
nancial assistance programs is the Di-
rector of the Office of Credit Risk Man-
agement; for all other programs, the 
debarring official is the Associate Gen-
eral Counsel for Procurement Law. 

[72 FR 39728, July 20, 2007, as amended at 73 
FR 43348, July 25, 2008] 

§ 2700.995 Principal (SBA supplement 
to government-wide definition at 2 
CFR 180.995). 

Principal means— 
(a) Other examples of individuals who 

are principals in SBA covered trans-
actions include: 

(1) Principal investigators. 
(2) Securities brokers and dealers 

under the section 7(a) Loan, Certified 
Development Company (CDC) and 
Small Business Investment Company 
(SBIC) programs. 

(3) Applicant representatives under 
the section 7(a) Loan, CDC, SBIC, 
Small Business Development Center 
(SBDC), and section 7(j) programs. 

(4) Providers of professional services 
under the section 7(a) Loan, CDC, 
SBIC, SBDC, and section 7(j) programs. 

(5) Individuals that certify, authen-
ticate or authorize billings. 

(b) [Reserved] 

§ 2700.1010 Suspending official (SBA 
supplement to government-wide 
definition at 2 CFR 180.1010). 

For SBA, the suspending official for 
financial assistance programs is the Di-
rector of the Office of Credit Risk Man-
agement; for all other programs, the 
suspending official is the Associate 
General Counsel for Procurement Law. 

[72 FR 39728, July 20, 2007, as amended at 73 
FR 43348, July 25, 2008] 
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2 CFR Ch. XXVII (1–1–18 Edition) Pt. 2701 

Subpart J [Reserved] 

PART 2701—UNIFORM ADMINIS-
TRATIVE REQUIREMENTS, COST 
PRINCIPLES, AND AUDIT RE-
QUIREMENTS FOR FEDERAL 
AWARDS 

Sec. 
2701.1 Adoption of 2 CFR part 200. 
2701.74 Pass-through entity. 
2701.92 Subaward. 
2701.93 Subrecipient. 
2701.112 Conflict of Interest. 
2701.414 Indirect (F&A) Costs. 
2701.503 Relation to other audit require-

ments. 
2701.513 Responsibilities. 
2701.600 Other regulatory guidance. 

AUTHORITY: 15 U.S.C. 634(b)(6), 2 CFR part 
200. 

SOURCE: 79 FR 76080, Dec. 19, 2014, unless 
otherwise noted. 

§ 2701.1 Adoption of 2 CFR Part 200. 
(a) Under the authority listed above, 

the U.S. Small Business Administra-
tion adopts the Office of Management 
and Budget (OMB) Guidance in 2 CFR 
part 200, except for 2 CFR 200.74, 200.92, 
and 200.93. Thus, this part gives regu-
latory effect to the OMB guidance and 
supplements the guidance as needed for 
the Administration. 

§ 2701.74 Pass-through entity. 
SBA will only make awards to pass- 

through entities where expressly au-
thorized by statute. 

§ 2701.92 Subaward. 
SBA will only permit pass-through 

entities to make awards to subrecipi-
ents where expressly authorized by 
statute. 

§ 2701.93 Subrecipient. 
SBA will only permit non-Federal en-

tities to receive subawards where ex-
pressly authorized by statute. 

§ 2701.112 Conflict of Interest. 
The following conflict of interest 

policies apply to all SBA awards of fi-
nancial assistance: 

(a) Where an employee or contractor 
of a non-Federal entity providing as-
sistance under an SBA award also pro-
vides services in exchange for pay in 

her or his private capacity, that em-
ployee or contractor may not accept as 
a client for her or his private services 
any individual or firm she or he assists 
under an SBA award. 

(b) No non-Federal entity providing 
assistance under an SBA award (nor 
any subrecipient, employee, or con-
tractor of such an entity) may give 
preferential treatment to any client re-
ferred to it by an organization with 
which it has a financial, business, or 
other relationship. 

(c) Except where otherwise provided 
for by law, no non-Federal entity may 
seek or accept an equity stake in any 
firm it assists under the auspices of an 
SBA award. Additionally, no principal, 
officer, employee, or contractor of such 
an entity (nor any of their Close or 
Secondary Relatives as those terms are 
defined by 13 CFR 108.50) may seek or 
accept an equity stake or paid position 
in any firm the entity assists under an 
SBA award. 

§ 2701.414 Indirect (F&A) Costs. 

(a) When determining whether a devi-
ation from a negotiated indirect cost 
rate is justified, SBA will consider the 
following factors: 

(1) The degree to which a non-Federal 
entity has been able to defray its over-
head expenses via those indirect costs 
it has recovered under other, concur-
rent SBA awards; 

(2) The amount of funding that must 
be devoted to conducting program ac-
tivities in order for a project to result 
in meaningful outcomes; and 

(3) The amount of project funds that 
will remain available for conducting 
program activities after a negotiated 
rate is applied. 

(b) After conducting the analysis re-
quired in paragraph (a) above, the head 
of each SBA grant program office will 
determine in writing whether there is 
sufficient justification to deviate from 
a negotiated indirect cost rate. 

(c) Where SBA determines that devi-
ation from a negotiated rate is justi-
fied, it will provide a copy of that de-
termination to OMB and will inform 
potential applicants of the deviation in 
the corresponding funding announce-
ment. 
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§ 2701.503 Relation to other audit re-
quirements. 

Non-Federal entities that are not 
subject to the requirements of the Sin-
gle Audit Act and that are performing 
projects under SBA awards will be re-
quired to submit copies of their audited 
financial statements for their most re-
cently completed fiscal year. Costs as-
sociated with the auditing of a non- 
Federal entity’s financial statements 
may be included in its negotiations for 
an indirect cost rate agreement in ac-
cordance with 2 CFR 200.425. 

§ 2701.513 Responsibilities. 

For SBA, the Single Audit Senior Ac-
countable Official is the Deputy Chief 
Operating Officer. The Single Audit Li-
aison is the Director, Office of Grants 
Management. 

[81 FR 1115, Jan. 11, 2016] 

§ 2701.600 Other regulatory guidance. 

(a) In addition to the general regula-
tions set forth above and those con-
tained in 2 CFR part 200, the program- 
specific regulations governing the op-
eration of SBA’s individual grant pro-
grams may be found in title 13 of the 
Code of Federal Regulations beginning 
at the sections noted below: 

(1) New Markets Venture Capital pro-
gram—13 CFR 108.2000. 

(2) Program for Investment in Micro-
entrepreneurs (PRIME)—13 CFR 119.1. 

(3) Microloan program—13 CFR 
120.700. 

(4) 7(j) Management and Technical 
Assistance program—13 CFR 124.701. 

(5) Small Business Development Cen-
ter program—13 CFR 130.100. 

(b) [Reserved] 

PARTS 2702–2799 [RESERVED] 
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CHAPTER XXVIII—DEPARTMENT OF JUSTICE 

Part Page 
2800 Uniform administrative requirements, cost prin-

ciples, and audit requirements for Federal 
awards by the Department of Justice .................. 489 

2801–2866 [Reserved] 
2867 Nonprocurement debarment and suspension ........... 489 
2868–2899 [Reserved] 
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PART 2800—UNIFORM ADMINIS-
TRATIVE REQUIREMENTS, COST 
PRINCIPLES, AND AUDIT RE-
QUIREMENTS FOR FEDERAL 
AWARDS BY THE DEPARTMENT OF 
JUSTICE 

Sec. 
2800.101 Adoption of 2 CFR part 200. 
2800.313 Equipment. 
2800.314 Supplies. 

AUTHORITY: 5 U.S.C. 301; 28 U.S.C. 509; 28 
U.S.C. 530C(a)(4); 42 U.S.C. 3789; 2 CFR part 
200. 

SOURCE: 79 FR 76081, Dec. 19, 2014, unless 
otherwise noted. 

§ 2800.101 Adoption of 2 CFR part 200. 

Under the authority listed above, the 
Department of Justice adopts the Of-
fice of Management and Budget (OMB) 
Guidance in 2 CFR part 200, except as 
otherwise may be provided by this 
Part. Unless expressly provided other-
wise, any reference in this part to any 
provision of law not in this part shall 
be understood to constitute a general 
reference and thus to include any sub-
sequent changes to the provision. 

[81 FR 61982, Sept. 8, 2016] 

§ 2800.313 Equipment. 

Title I of the Omnibus Crime Control 
and Safe Streets Act of 1968, Public 
Law 90–351, section 808 (42 U.S.C. 3789), 
creates a special rule for disposition 
and use of equipment and supplies pur-
chased by funds made available under 
that Title, which rule, where applica-
ble, supersedes any conflicting provi-
sions of 2 CFR 200.313. Section 808 cur-
rently provides that such equipment 
and supplies shall vest in the criminal 
justice agency or nonprofit organiza-
tion that purchased the property if 
such agency or nonprofit certifies to 
the appropriate State office (as indi-
cated in the statute) that it will use 
the property for criminal justice pur-
poses, and further provides that, if 
such certification is not made, title to 
the property shall vest in the State of-
fice, which shall seek to have the prop-
erty used for criminal justice purposes 
elsewhere in the State prior to using it 
or disposing of it in any other manner. 

§ 2800.314 Supplies. 

Title I of the Omnibus Crime Control 
and Safe Streets Act of 1968, Public 
Law 90–351, section 808 (42 U.S.C. 3789) 
creates a special rule for disposition 
and use of equipment and supplies pur-
chased by funds made available under 
that Title, which rule, where applica-
ble, supersedes any conflicting provi-
sions of § 200.314. Section 808 currently 
provides that such equipment and sup-
plies shall vest in the criminal justice 
agency or nonprofit organization that 
purchased the property if such agency 
or nonprofit certifies to the appro-
priate State office (as indicated in the 
statute) that it will use the property 
for criminal justice purposes, and fur-
ther provides that, if such certification 
is not made, title to the property shall 
vest in the State office, which shall 
seek to have the property used for 
criminal justice purposes elsewhere in 
the State prior to using it or disposing 
of it in any other manner. 

PARTS 2801–2866 [RESERVED] 

PART 2867—NONPROCUREMENT 
DEBARMENT AND SUSPENSION 

Sec. 
2867.10 What does this part do? 
2867.20 To whom does this part apply? 
2867.30 What policies and procedures must 

be followed? 

Subpart A—General 

2867.137 Who in the Department of Justice 
may grant an exception to let an ex-
cluded person participate in a covered 
transaction? 

Subpart B—Covered Transactions 

2867.220 What contracts and subcontracts, 
in addition to those listed in 2 CFR 
180.220, are covered transactions? 

Subpart C—Responsibilities of Participants 
Regarding Transactions 

2867.332 What method must a participant 
use to pass requirements down to partici-
pants at lower tiers with whom the par-
ticipant intends to do business? 
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Subpart D—Responsibilities of Federal 
Agency Officials Regarding Transactions 

2867.437 What method must be used to com-
municate to a participant the require-
ments described in the OMB guidance at 
2 CFR 180.435? 

Subparts E–J [Reserved] 

AUTHORITY: Sec. 2455, Pub. L. 103–355, 108 
Stat. 3327; E.O. 12549, 3 CFR, 1986 Comp., p. 
189; E.O. 12689, 3 CFR, 1989 Comp., p. 235; 5 
U.S.C. 301; 28 U.S.C. 509, 510, 515–519. 

SOURCE: 72 FR 11286, Mar. 13, 2007, unless 
otherwise noted. 

§ 2867.10 What does this part do? 

This part adopts the Office of Man-
agement and Budget (OMB) guidance in 
subparts A through I of 2 CFR part 180, 
as supplemented by this part, as the 
Department of Justice policies and pro-
cedures for nonprocurement debarment 
and suspension. It thereby gives regu-
latory effect for the Department of 
Justice to the OMB guidance as supple-
mented by this part. This part satisfies 
the requirements in section 3 of Execu-
tive Order 12549, ‘‘Debarment and Sus-
pension’’ (3 CFR 1986 Comp., p. 189), Ex-
ecutive Order 12689, ‘‘Debarment and 
Suspension’’ (3 CFR 1989 Comp., p. 235) 
and 31 U.S.C. 6101 note (Section 2455, 
Pub. L. 103–355, 108 Stat. 3327). 

§ 2867.20 To whom does this part 
apply? 

This part and, through this part, per-
tinent portions of the OMB guidance in 
subparts A through I of 2 CFR part 180 
(see table at 2 CFR 180.100(b)) apply to 
any— 

(a) Participant or principal in a 
‘‘covered transaction’’ (sees subpart B 
of 2 CFR part 180 and the definition of 
‘‘nonprocurement transaction’’ at 2 
CFR 180.970 (as supplemented by sub-
part B of this part)); 

(b) Respondent in a Department of 
Justice suspension or debarment ac-
tion; 

(c) Department of Justice debarment 
or suspension official; 

(d) Department of Justice grants offi-
cer, agreements officer, or other offi-
cial authorized to enter into any type 
of nonprocurement transaction that is 
a covered transaction. 

§ 2867.30 What policies and procedures 
must be followed? 

The Department of Justice policies 
and procedures that must be followed 
are the policies and procedures speci-
fied in each applicable section of the 
OMB guidance in subparts A through I 
of 2 CFR part 180, as that section is 
supplemented by the section in this 
part with the same section number. 
The contracts that are covered trans-
actions, for example, are specified by 
section 220 of the OMB guidance (i.e., 2 
CFR 180.220) as supplemented by sec-
tion 220 in this part (i.e., § 2867.220). For 
any section of OMB guidance in sub-
parts A through I of 2 CFR 180 that has 
no corresponding section in this part, 
Department of Justice policies and pro-
cedures are those in the OMB guidance. 

Subpart A—General 

§ 2867.137 Who in the Department of 
Justice may grant an exception to 
let an excluded person participate 
in a covered transaction? 

Within the Department of Justice, 
the Attorney General or designee has 
the authority to grant an exception to 
let an excluded person participate in a 
covered transaction, as provided in the 
OMB guidance at 2 CFR 180.135. 

Subpart B—Covered Transactions 

§ 2867.220 What contracts and sub-
contracts, in addition to those listed 
in 2 CFR 180.220, are covered trans-
actions? 

Although the OMB guidance at 2 CFR 
180.220(c) allows a Federal agency to do 
so (also see optional lower tier cov-
erage in the figure in the appendix to 2 
CFR part 180), the Department of Jus-
tice does not extend coverage of non-
procurement suspension and debarment 
requirements beyond first-tier procure-
ment contracts under a covered non-
procurement transaction. 
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Subpart C—Responsibilities of Par-
ticipants Regarding Trans-
actions 

§ 2867.332 What method must a partici-
pant use to pass requirements down 
to participants at lower tiers with 
whom the participant intends to do 
business? 

A participant must include a term or 
condition in lower-tier transactions re-
quiring lower-tier participants to com-
ply with subpart C of the OMB guid-
ance in 2 CFR part 180, as supple-
mented by this subpart. 

Subpart D—Responsibilities of Fed-
eral Agency Officials Regard-
ing Transactions 

§ 2867.437 What method must be used 
to communicate to a participant the 
requirements described in the OMB 
guidance at 2 CFR 180.435? 

To communicate to a participant the 
requirements described in 2 CFR 180.435 
of the OMB guidance, the communica-
tion must include a term or condition 
in the transaction that requires the 
participant’s compliance with subpart 
C of 2 CFR part 180, as supplemented by 
subpart C of this part, and requires the 
participant to include a similar term 
or condition in lower-tier covered 
transactions. 

Subparts E–J [Reserved] 

PARTS 2868–2899 [RESERVED] 
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CHAPTER XXIX—DEPARTMENT OF LABOR 

Part Page 
2900 Uniform administrative requirements, cost prin-

ciples, and audit requirements for Federal 
awards .................................................................. 495 

2901–2997 [Reserved] 
2998 Nonprocurement debarment and suspension ........... 499 
2999 [Reserved] 
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PART 2900—UNIFORM ADMINIS-
TRATIVE REQUIREMENTS, COST 
PRINCIPLES, AND AUDIT RE-
QUIREMENTS FOR FEDERAL 
AWARDS 

Subpart A—Acronyms and Definitions 

Sec. 
2900.1 Budget. 
2900.2 Non-Federal entity. 
2900.3 Questioned cost. 

Subpart B—General Provisions 

2900.4 Adoption of 2 CFR part 200. 

Subpart C—Pre-Federal Award Require-
ments and Contents of Federal Awards 

2900.5 Federal awarding agency review of 
merit of proposals. 

Subpart D—Post Federal Award 
Requirements 

2900.6 Advance Payment. 
2900.7 Payment. 
2900.8 Cost sharing or matching. 
2900.9 Revision of budget and program 

plans. 
2900.10 Prior approval requests. 
2900.11 Revision of budget and program 

plans including extension of the period of 
performance. 

2900.12 Revision of budget and program 
plans approval from Grant Officers. 

2900.13 Intangible property. 
2900.14 Financial reporting. 
2900.15 Closeout. 

Subpart E—Cost Principles 

2900.16 Prior written approval (prior ap-
proval). 

2900.17 Adjustment of negotiated IDC rates. 
2900.18 Contingency provisions. 
2900.19 Student activity costs. 

Subpart F—Audit Requirements 

2900.20 Federal Agency Audit Responsibil-
ities. 

2900.21 Management decision. 
2900.22 Audit Requirements, Appeal Process 

for Department of Labor Recipients. 

AUTHORITY: 5 U.S.C. 301; 2 CFR 200. 

SOURCE: 79 FR 76081, Dec. 19, 2014, unless 
otherwise noted. 

Subpart A—Acronyms and 
Definitions 

§ 2900.1 Budget. 
In the DOL, approval of the budget as 

awarded does not constitute prior ap-
proval of those items requiring prior 
approval, including those items the 
Federal Awarding agency specifies as 
requiring prior approval. See § 200.407 
and § 2900.16 for more information 
about prior approval. (See 2 CFR 200.8) 

[80 FR 81440, Dec. 30, 2015] 

§ 2900.2 Non-Federal entity. 
In the DOL, Non-Federal entity means 

a state, local government, Indian tribe, 
institution of higher education (IHE), 
for-profit entity, foreign public entity, 
foreign organization or nonprofit orga-
nization that carries out a Federal 
award as a recipient or subrecipient. 
(See 2 CFR 200.69) 

§ 2900.3 Questioned cost. 
In the DOL, in addition to the guid-

ance contained in 2 CFR 200.84, a Ques-
tioned cost means a cost that is ques-
tioned by an auditor, Federal Project 
Officer, Grant Officer, or other author-
ized Awarding agency representative 
because of an audit or monitoring find-
ing: 

(a) Which resulted from a violation 
or possible violation of a statute, regu-
lation, or the terms and conditions of a 
Federal award, including for funds used 
to match Federal funds; 

(b) Where the costs, at the time of 
the audit, are not supported by ade-
quate documentation; or 

(c) Where the costs incurred appear 
unreasonable and do not reflect the ac-
tions a prudent person would take in 
the circumstances. 

[79 FR 76081, Dec. 19, 2014, as amended at 80 
FR 81440, Dec. 30, 2015] 

Subpart B—General Provisions 

§ 2900.4 Adoption of 2 CFR Part 200. 
Under the authority listed above, the 

Department of Labor adopts the Office 
of Management and Budget (OMB) 
Guidance in the Uniform Administra-
tive Requirements, Cost Principles, 
and Audit Requirements for Federal 
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Awards to Non-Federal Entities (sub-
parts A through F of 2 CFR 200), as sup-
plemented by this part, as the Depart-
ment of Labor policies and procedures 
for financial assistance administration. 
This part satisfies the requirements of 
2 CFR 200.110(a) and gives regulatory 
effect to the OMB guidance as supple-
mented by this part. The DOL also has 
programmatic and administrative reg-
ulations located in 20 and 29 CFR. 

Subpart C—Pre-Federal Award 
Requirements and Contents of 
Federal Awards 

§ 2900.5 Federal awarding agency re-
view of merit of proposals. 

In the DOL, audits and monitoring 
reports containing findings, issues of 
non-compliance or questioned costs are 
in addition to reports and findings 
from audits performed under Subpart 
F—Audit Requirements of 2 CFR 200 or 
the reports and findings of any other 
available audits. (See 2 CFR 
200.205(c)(4)). 

[80 FR 81440, Dec. 30, 2015] 

Subpart D—Post Federal Award 
Requirements 

§ 2900.6 Advance Payment. 

In the DOL, except as authorized 
under 2 CFR 200.207, specific condi-
tions, the non-Federal entity must be 
paid in advance. (See 2 CFR 
200.305(b)(1)) 

§ 2900.7 Payment. 

In addition to the guidance set forth 
in 2 CFR 200.305(b), for Federal awards 
from the Department of Labor, the 
non-Federal entity should liquidate ex-
isting advances before it requests addi-
tional advances. 

[80 FR 81440, Dec. 30, 2015] 

§ 2900.8 Cost sharing or matching. 

In addition to the guidance set forth 
in 2 CFR 200.306(b), for Federal awards 
from the Department of Labor, the 
non-Federal entity accounts for funds 
used for cost sharing or match within 
their accounting systems as the funds 
are expended. 

§ 2900.9 Revision of budget and pro-
gram plans. 

In the DOL, approval of the budget as 
awarded does not constitute prior ap-
proval of those items requiring prior 
approval, including those items the 
Federal awarding agency specifies as 
requiring prior approval (see 2 CFR 
200.407 and 2 CFR 200.308(a)) 

§ 2900.10 Prior approval requests. 
In addition to the guidance set forth 

in 2 CFR 200.308(c), for Federal awards 
from the Department of Labor, the 
non-Federal entity must request prior 
approval actions at least 30 days prior 
to the effective date of the requested 
action. 

§ 2900.11 Revision of budget and pro-
gram plans including extension of 
the period of performance. 

In addition to the guidance set forth 
in 2 CFR 200.308(c), for Federal awards 
from the Department of Labor, the 
non-Federal entity must request prior 
approval for an extension to the period 
of performance. 

§ 2900.12 Revision of budget and pro-
gram plans approval from Grant Of-
ficers. 

In the DOL, unless otherwise noted 
in the Grant Agreement, prior written 
approval must come from the Grant Of-
ficer (See 2 CFR 200.308(d)) 

§ 2900.13 Intangible property. 
In addition to the guidance set forth 

in 2 CFR 200.315(d), the Department of 
Labor requires intellectual property 
developed under a competitive Federal 
award process to be licensed under a 
Creative Commons Attribution license. 
This license allows subsequent users to 
copy, distribute, transmit and adapt 
the copyrighted work and requires such 
users to attribute the work in the man-
ner specified by the recipient. 

[80 FR 81440, Dec. 30, 2015] 

§ 2900.14 Financial reporting. 
In addition to the guidance set forth 

in 2 CFR 200.327, for Federal awards 
from the Department of Labor, the 
DOL awarding agency will prescribe 
whether the report will be on a cash or 
an accrual basis. If the DOL awarding 
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agency requires reporting on an ac-
crual basis and the recipient’s account-
ing system is not on the accrual basis, 
the recipient will not be required to 
convert its accounting system, but 
must develop and report such accrual 
information through best estimates 
based on an analysis of the documenta-
tion on hand. 

§ 2900.15 Closeout. 
In addition to the guidance set forth 

in 2 CFR 200.343(b), for Federal awards 
from the Department of Labor, the 
non-Federal entity must liquidate all 
obligations and/or accrued expendi-
tures incurred under the Federal 
award. For non-Federal entities report-
ing on an accrual basis and operating 
on an expenditure period, unless other-
wise noted in the grant agreement, the 
only liquidation that can occur during 
closeout is the liquidation of accrued 
expenditures (NOT obligations) for 
goods and/or services received during 
the grant period. 

[80 FR 81441, Dec. 30, 2015] 

Subpart E—Cost Principles 
§ 2900.16 Prior written approval (prior 

approval). 
In addition to the guidance set forth 

in 2 CFR 200.407, for Federal awards 
from the Department of Labor, the 
non-Federal entity must request prior 
written approval which should include 
the timeframe or scope of the agree-
ment and be submitted not less than 30 
days before the requested action is to 
occur. Unless otherwise noted in the 
grant agreement, the Grant Officer is 
the only official with the authority to 
provide prior written approval (prior 
approval). Items included in the state-
ment of work or budget as awarded 
does not constitute prior approval. 

[80 FR 81441, Dec. 30, 2015] 

§ 2900.17 Adjustment of negotiated 
IDC rates. 

In the DOL, in addition to the re-
quirements under 2 CFR 200.411(a)(2), 
adjustments to indirect cost rates re-
sulting from a determination of unal-
lowable costs being included in the rate 
proposal may result in the reissuance 
of negotiated rate agreement. 

§ 2900.18 Contingency provisions. 
In addition to the guidance set forth 

in 2 CFR 200.433(c), for Federal awards 
from the Department of Labor, ex-
cepted citations include 2 CFR 200.333 
Retention requirements for records, 
and 2 CFR 200.334 Requests for trans-
fers of records. 

§ 2900.19 Student activity costs. 
In the Department of Labor, the pro-

visions of 2 CFR 200.469 apply unless 
the activities meet a program require-
ment and have prior written approval 
from the Federal awarding agency. 

Subpart F—Audit Requirements 

§ 2900.20 Federal Agency Audit Re-
sponsibilities. 

In the DOL, in addition to 2 CFR 
200.513, the department employs a col-
laborative resolution process with non- 
federal entities. 

(a) Department of Labor Cooperative 
Audit Resolution Process. The DOL offi-
cial(s) responsible for resolution shall 
promptly evaluate findings and rec-
ommendations reported by auditors 
and the corrective action plan devel-
oped by the recipient to determine 
proper actions in response to audit 
findings and recommendations. The 
process of audit resolution includes at 
a minimum an initial determination, 
an informal resolution period, and a 
final determination. 

(1) Initial determination. After the 
conclusion of any comment period for 
audits provided the recipient/con-
tractor, the responsible DOL official(s) 
shall make an initial determination on 
the allowability of questioned costs or 
activities, administrative or systemic 
findings, and the corrective actions 
outlined by the recipient. Such deter-
mination shall be based on applicable 
statutes, regulations, administrative 
directives, or terms and conditions of 
the grant/contract award instrument. 

(2) Informal resolution. The recipient/ 
contractor shall have a reasonable pe-
riod of time (as determined by the DOL 
official(s) responsible for audit resolu-
tion) from the date of issuance of the 
initial determination to informally re-
solve those matters in which the re-
cipient/contractor disagrees with the 
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decisions of the responsible DOL offi-
cial(s). 

(3) Final determination. After the con-
clusion of the informal resolution pe-
riod, the responsible DOL official(s) 
shall issue a final determination that: 

(i) As appropriate, indicate that ef-
forts to informally resolve matters 
contained in the initial determination 
have either been successful or unsuc-
cessful; 

(ii) Lists those matters upon which 
the parties continue to disagree; 

(iii) Lists any modifications to the 
factual findings and conclusions set 
forth in the initial determination; 

(iv) Lists any sanctions and required 
corrective actions; and 

(v) Sets forth any appeal rights. 
(4) Time limit. Insofar as possible, the 

requirements of this section should be 
met within 180 days of the date the 
final approved audit report is received 
by the DOL official(s) responsible for 
audit resolution. 

[79 FR 76081, Dec. 19, 2014, as amended at 80 
FR 81441, Dec. 30, 2015] 

§ 2900.21 Management decision. 
In the DOL, ordinarily, a manage-

ment decision is issued within six 
months of receipt of an audit from the 
audit liaison of the Office of the In-
spector General and is extended an ad-
ditional six months when the audit 
contains a finding involving a sub-
recipient of the pass-through entity 
being audited. The pass-through entity 
responsible for issuing a management 
decision must do so within twelve 
months of acceptance of the audit re-
port by the FAC. The auditee must ini-
tiate and proceed with corrective ac-
tion as rapidly as possible and should 
begin corrective action no later than 
upon receipt of the audit report. (See 2 
CFR 200.521(d)). 

[80 FR 81441, Dec. 30, 2015] 

§ 2900.22 Audit Requirements—Appeal 
Process for Department of Labor 
Recipients. 

In the DOL, the DOL grantor agen-
cies shall determine which of the two 
appeal options set forth in paragraphs 
(a) and (b) of this section the recipient 
may use to appeal the final determina-
tion of the grant officer. All awards 

within the same Federal financial as-
sistance program shall follow the same 
appeal procedure. 

(a) Appeal to the head of the grantor 
agency, or his/her designee, for which 
the audit was conducted. 

(1) Jurisdiction. (i) Request for hear-
ing. Within 21 days of receipt of the 
grant officer’s final determination, the 
recipient may transmit, by certified 
mail, return receipt requested, a re-
quest for hearing to the head of the 
grantor agency, or his/her designee, as 
noted in the final determination. A 
copy must also be sent to the grant of-
ficer who signed the final determina-
tion. 

(ii) Statement of issues. The request 
for a hearing shall be accompanied by a 
copy of the final determination, if 
issued, and shall specifically state 
those portions of the final determina-
tion upon which review is requested. 
Those portions of the final determina-
tion not specified for review shall be 
considered resolved and not subject to 
further review. 

(iii) Failure to request review. When no 
timely request for a hearing is made, 
the final determination shall con-
stitute final action by the Secretary of 
Labor and shall not be subject to fur-
ther review. 

(2) Conduct of hearings. The grantor 
agency shall establish procedures for 
the conduct of hearings by the head of 
the grantor agency, or his/her designee. 

(3) Decision of the head of the grantor 
agency, or his/her designee. The head of 
the grantor agency, or his/her designee, 
should render a written decision no 
later than 90 days after the closing of 
the record. This decision constitutes 
final action of the Secretary. 

(b) Appeal to the DOL Office of Admin-
istrative Law Judges. (1) Jurisdiction. (i) 
Request for hearing. Within 21 days of 
receipt of the grant officer’s final de-
termination, the recipient may trans-
mit by certified mail, return receipt re-
quested, a request for hearing to the 
Chief Administrative Law Judge, 
United States Department of Labor, 800 
K Street NW., Suite 400, Washington, 
DC 20001, with a copy to the grant offi-
cer who signed the final determination. 
The Chief Administrative Law Judge 
shall designate an administrative law 
judge to hear the appeal. 
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(ii) Statement of issues. The request 
for a hearing shall be accompanied by a 
copy of the final determination, if 
issued, and shall specifically state 
those portions of the final determina-
tion upon which review is requested. 
Those portions of the final determina-
tion not specified for review shall be 
considered resolved and not subject to 
further review. 

(iii) Failure to request review. When no 
timely request for a hearing is made, 
the final determination shall con-
stitute final action by the Secretary 
and shall not be subject to further re-
view. 

(2) Conduct of hearings. The DOL 
Rules of Practice and Procedure for 
Administrative Hearings Before the Of-
fice of Administrative Law Judges, set 
forth at 29 CFR part 18, shall govern 
the conduct of hearings under para-
graph (b) of this section. 

(3) Decision of the administrative law 
judge. The administrative law judge 
should render a written decision no 
later than 90 days after the closing of 
the record. 

(4) Filing exceptions to decision. The 
decision of the administrative law 
judge shall constitute final action by 
the Secretary of Labor, unless, within 
21 days after receipt of the decision of 
the administrative law judge, a party 
dissatisfied with the decision or any 
part thereof has filed exceptions with 
the Secretary, specifically identifying 
the procedure or finding of fact, law, or 
policy with which exception is taken. 
Any exceptions not specifically urged 
shall be deemed to have been waived. 
Thereafter, the decision of the admin-
istrative law judge shall become the 
decision of the Secretary, unless the 
Secretary, within 30 days of such filing, 
has notified the parties that the case 
has been accepted for review. 

(5) Review by the Secretary of Labor. 
Any case accepted for review by the 
Secretary shall be decided within 180 
days of such acceptance. If not so de-
cided, the decision of the administra-
tive law judge shall become the final 
decision of the Secretary. 

PARTS 2901–2997 [RESERVED] 

PART 2998—NONPROCUREMENT 
DEBARMENT AND SUSPENSION 

Sec. 
2998.10 What does this part do? 
2998.20 Does this part apply to me? 
2998.30 What policies and procedures must I 

follow? 

Subpart A—General 

2998.137 Who in the DOL may grant an ex-
ception to let an excluded person partici-
pate in a covered transaction? 

Subpart B—Covered Transactions 

2998.220 What contracts and subcontracts, 
in addition to those listed in 2 CFR 
180.220, are covered transactions? 

Subpart C—Responsibilities of Participants 
Regarding Transactions 

2998.332 What requirements must I pass 
down to persons at lower tiers with 
whom I intend to do business? 

Subpart D—Responsibilities of Federal 
Agency Officials Regarding Transactions 

2998.437 What method do I use to commu-
nicate to a participant the requirements 
described in the OMB guidance at 2 CFR 
180.435? 

Subparts E–J [Reserved] 

AUTHORITY: 5 U.S.C. 301; E.O. 12549 (3 CFR, 
1986 Comp., p.189); E.O. 12689 (3 CFR, 1989 
Comp., p.235); sec 2455 Pub. L. 103–355, 108 
Stat. 3327 (31 U.S.C. 6101 note). 

SOURCE: 81 FR 25586, Apr. 29, 2016, unless 
otherwise noted. 

§ 2998.10 What does this part do? 

This part adopts the Office of Man-
agement and Budget (OMB) guidance in 
subparts A through I of 2 CFR part 180, 
as supplemented by this part, as the 
Department of Labor (DOL) policies 
and procedures for non-procurement 
debarment and suspension. It thereby 
gives regulatory effect for DOL to the 
OMB guidance as supplemented by this 
part. This part satisfies the require-
ments in section 3 of Executive Order 
12549, ‘‘Debarment and Suspension’’ (3 
CFR 1986 Comp., p. 189); Executive 
Order 12689, ‘‘Debarment and Suspen-
sion’’ (3 CFR 1989 Comp., p. 235); and 
section 2455 of the Federal Acquisition 
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Streamlining Act of 1994, 103 (31 U.S.C. 
6101 note). 

§ 2998.20 Does this part apply to me? 
This part and, through this part, per-

tinent portions of the OMB guidance in 
subparts A through I of 2 CFR part 180 
(see table at 2 CFR 180.100(b)) apply to 
you if you are a— 

(a) Participant or principal in a 
‘‘covered transaction’’ (see subpart B of 
2 CFR part 180 and the definition of 
‘‘non-procurement transaction’’ at 2 
CFR 180.970); 

(b) Respondent in a Department of 
Labor suspension or debarment action; 

(c) Department of Labor debarment 
or suspension official; or 

(d) Department of Labor grants offi-
cer, agreements officer, or other offi-
cial authorized to enter into any type 
of non-procurement transaction that is 
a covered transaction. 

§ 2998.30 What policies and procedures 
must I follow? 

(a) The Department of Labor’s poli-
cies and procedures that you must fol-
low are specified in: 

(1) Each applicable section of the 
OMB guidance in subparts A through I 
of 2 CFR part 180; and 

(2) The supplement to each section of 
the OMB guidance that is found in this 
part under the same section number. 
(The contracts that are covered trans-
actions, for example, are specified by 
section 220 of the OMB guidance (i.e., 2 
CFR 180.220) as supplemented by sec-
tion 220 in this part (i.e., Sec. 2998.220)). 

(b) For any section of OMB guidance 
in subparts A through I of 2 CFR part 
180 that has no corresponding section 
in this part, the Department of Labor’s 
policies and procedures are those in the 
OMB guidance. 

Subpart A—General 

§ 2998.137 Who in DOL may grant an 
exception to let an excluded person 
participate in a covered trans-
action? 

Within the Department of Labor, the 
Secretary of Labor or designee has the 
authority to grant an exception to let 
an excluded person participate in a 
covered transaction, as provided in the 
OMB guidance at 2 CFR 180.135. If any 

designated official grants an exception, 
the exception must be in writing and 
state the reason(s) for deviating from 
the government-wide policy in Execu-
tive Order 12549. 

Subpart B—Covered Transactions 

§ 2998.220 What contracts and sub-
contracts, in addition to those listed 
in 2 CFR 180.220, are covered trans-
actions? 

In addition to the contracts covered 
under 2 CFR 180.220(b) of the OMB guid-
ance, this part applies to any contract, 
regardless of tier, that is awarded by a 
contractor, subcontractor, supplier, 
consultant, or its agent or representa-
tive in any transaction, if the contract 
is to be funded or provided by the De-
partment of Labor under a covered 
non-procurement transaction. This ex-
tends the coverage of the Department 
of Labor non-procurement suspension 
and debarment requirements to all 
lower tiers of subcontracts under cov-
ered non-procurement transactions, as 
permitted under the OMB guidance at 2 
CFR 180.220(c) (see optional lower tier 
coverage in the figure in the appendix 
to 2 CFR part 180). 

Subpart C—Responsibilities of Par-
ticipants Regarding Trans-
actions 

§ 2998.332 What requirements must I 
pass down to persons at lower tiers 
with whom I intend to do business? 

You, as a participant, must include a 
term or condition in lower-tier trans-
actions requiring lower-tier partici-
pants to comply with subpart C of the 
OMB guidance in 2 CFR part 180, as 
supplemented by this subpart. 

Subpart D—Responsibilities of Fed-
eral Agency Officials Regard-
ing Transactions 

§ 2998.437 What method do I use to 
communicate to a participant the 
requirements described in the OMB 
guidance at 2 CFR 180.435? 

To communicate to a participant the 
requirements described in 2 CFR 180.435 
of the OMB guidance, you must include 
a term or condition in the transaction 
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that requires the participant’s compli-
ance with Subpart C of 2 CFR part 180, 
and supplemented by subpart C of this 
part, and requires the participant to 
include a similar term or condition in 
lower-tier covered transactions. 

Subparts E–J [Reserved] 

PART 2999 [RESERVED] 
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CHAPTER XXX—DEPARTMENT OF HOMELAND 
SECURITY 

Part Page 
3000 Nonprocurement debarment and suspension ........... 505 
3001 Requirements for drug-free workplace (financial 

assistance) ............................................................ 506 
3002 Uniform administrative requirements, cost prin-

ciples, and audit requirements for Federal 
awards .................................................................. 509 

3003–3099 [Reserved] 
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PART 3000—NONPROCUREMENT 
DEBARMENT AND SUSPENSION 

Sec. 
3000.10 What does this part do? 
3000.20 Does this part apply to me? 
3000.30 What policies and procedures must I 

follow? 

Subpart A—General 

3000.137 Who in the Department of Home-
land Security may grant an exception to 
let an excluded person participate in a 
covered transaction? 

Subpart B—Covered Transactions 

3000.220 What contracts and subcontracts, 
in addition to those listed in 2 CFR 
180.220, are covered transactions? 

Subpart C—Responsibilities of Participants 
Regarding Transactions 

3000.332 What methods must I use to pass 
requirements down to participants at 
lower tiers with whom I intend to do 
business? 

Subpart D—Responsibilities of Department 
of Homeland Security Officials Regard-
ing Transactions 

3000.437 What method do I use to commu-
nicate to a participant the requirements 
described in the Office of Management 
and Budget guidance at 2 CFR 180.435? 

Subparts E–I [Reserved] 

AUTHORITY: Sec. 2455, Public Law 103–355, 
108 Stat. 3327; E.O. 12549, 3 CFR, 1986 Comp., 
p. 189; E.O. 12689, 3 CFR, 1989 Comp., p. 235; 
Public Law 107–296, 116 Stat. 2135. 

SOURCE: 74 FR 34497, July 16, 2009, unless 
otherwise noted. 

§ 3000.10 What does this part do? 
This part adopts the Office of Man-

agement and Budget (OMB) guidance in 
Subparts A through I of 2 CFR part 180, 
as supplemented by this part, as the 
Department of Homeland Security 
policies and procedures for nonprocure-
ment debarment and suspension. It 
thereby gives regulatory effect for the 
Department of Homeland Security to 
the OMB guidance as supplemented by 
this part. This part satisfies the re-
quirements in section 3 of Executive 
Order 12549, ‘‘Debarment and Suspen-
sion’’ (3 CFR 1986 Comp., p. 189), Execu-

tive Order 12689, ‘‘Debarment and Sus-
pension’’ (3 CFR 1989 Comp., p. 235) and 
31 U.S.C. 6101 note (Section 2455, Pub. 
L. 103–355, 108 Stat. 3327). 

§ 3000.20 Does this part apply to me? 
This part and, through this part, per-

tinent portions of the OMB guidance in 
Subparts A through I of 2 CFR part 180 
(see table at 2 CFR 180.100(b)) apply to 
you if you are a— 

(a) Participant or principal in a 
‘‘covered transaction’’ (see Subpart B 
of 2 CFR Part 180 and the definition of 
‘‘nonprocurement transaction’’ at 2 
CFR 180.970); 

(b) Respondent in a Department of 
Homeland Security suspension or de-
barment action; 

(c) Department of Homeland Security 
debarment or suspension official; 

(d) Department of Homeland Security 
grants officer, agreements officer, or 
other official authorized to enter into 
any type of nonprocurement trans-
action that is a covered transaction. 

§ 3000.30 What policies and procedures 
must I follow? 

The Department of Homeland Secu-
rity policies and procedures that you 
must follow are the policies and proce-
dures specified in each applicable sec-
tion of the OMB guidance in Subparts 
A through I of 2 CFR Part 180, as that 
section is supplemented by the section 
in this part with the same section 
number. The contracts that are cov-
ered transactions, for example, are 
specified by section 220 of the OMB 
guidance (i.e., 2 CFR 180.220) as supple-
mented by section 220 in this part (i.e., 
§ 3000.220). For any section of OMB 
guidance in Subparts A through I of 2 
CFR Part 180 that has no corresponding 
section in this part, Department of 
Homeland Security policies and proce-
dures are those in the OMB guidance. 

Subpart A—General 

§ 3000.137 Who in the Department of 
Homeland Security may grant an 
exception to let an excluded person 
participate in a covered trans-
action? 

Within the Department of Homeland 
Security, the Secretary of Homeland 
Security has delegated the authority 
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to grant an exception to let an ex-
cluded person participate in a covered 
transaction to the Head of the Con-
tracting Activity for each DHS compo-
nent as provided in the OMB guidance 
at 2 CFR 180.135. 

Subpart B—Covered Transactions 
§ 3000.220 What contracts and sub-

contracts, in addition to those listed 
in 2 CFR 180.220, are covered trans-
actions? 

Department of Homeland Security 
extends coverage of nonprocurement 
suspension and debarment require-
ments beyond first-tier procurement 
contracts under a covered nonprocure-
ment transaction. 

Subpart C—Responsibilities of Par-
ticipants Regarding Trans-
actions 

§ 3000.332 What methods must I use to 
pass requirements down to partici-
pants at lower tiers with whom I in-
tend to do business? 

You as a participant in a covered 
transaction must include a term or 
condition in any lower-tier covered 
transaction into which you enter, to 
require the participant of that trans-
action to— 

(a) Comply with Subpart C of the 
OMB guidance in 2 CFR part 180; and 

(b) Include a similar term or condi-
tion in any covered transaction into 
which it enters at the next lower tier. 

Subpart D—Responsibilities of De-
partment of Homeland Secu-
rity Officials Regarding Trans-
actions 

§ 3000.437 What method do I use to 
communicate to a participant the 
requirements described in the Of-
fice of Management and Budget 
guidance at 2 CFR 180.435? 

You as a DHS component official 
must include a term or condition in 
each covered transaction into which 
you enter, to communicate to the par-
ticipant the requirements to— 

(a) Comply with subpart C of the 
OMB guidance in 2 CFR part 180; and 

(b) Include a similar term or condi-
tion in any lower-tier covered trans-

actions into which the participant en-
ters. 

Subparts E–I [Reserved] 

PART 3001—REQUIREMENTS FOR 
DRUG-FREE WORKPLACE (FINAN-
CIAL ASSISTANCE) 

Sec. 
3001.10 What does this part do? 
3001.20 Does this part apply to me? 
3001.30 What policies and procedures must I 

follow? 

Subpart A—Purpose and Coverage 
[Reserved] 

Subpart B—Requirements for Recipients 
Other Than Individuals 

3001.225 Who in DHS does a recipient other 
than an individual notify about a crimi-
nal drug conviction? 

Subpart C—Requirements for Recipients 
Who Are Individuals 

3001.300 Who in DHS does a recipient who is 
an individual notify about a criminal 
drug conviction? 

Subpart D—Responsibilities of Agency 
Awarding Officials 

3001.400 What method do I use as an agency 
awarding official to obtain a recipient’s 
agreement to comply with the OMB guid-
ance? 

Subpart E—Violations of This Part and 
Consequences 

3001.500 Who in DHS determines that a re-
cipient other than an individual violated 
the requirements of this part? 

3001.505 Who in DHS determines that a re-
cipient who is an individual violated the 
requirements of this part? 

3001.510 What actions will the Federal Gov-
ernment take against a recipient deter-
mined to have violated this part? 

Subpart F—Definitions 

3001.605 Award. 
3001.661 Reimbursable Agreement. 

AUTHORITY: 5 U.S.C. 301; 41 U.S.C. 701–707; 
OMB Guidance for Drug-Free Workplace Re-
quirements, codified at 2 CFR part 182. 

SOURCE: 76 FR 10207, Feb. 24, 2011, unless 
otherwise noted. 
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§ 3001.10 What does this part do? 

This part requires that the award and 
administration of Department of 
Homeland Security (DHS) grants and 
cooperative agreements comply with 
Office of Management and Budget 
(OMB) guidance implementing the por-
tion of the Drug-Free Workplace Act of 
1988 (41 U.S.C. 701–707, as amended, 
hereafter referred to as ‘‘the Act’’) that 
applies to grants. It thereby— 

(a) Gives regulatory effect to the 
OMB guidance, as supplemented by this 
part (Subparts A through F of 2 CFR 
part 182) for DHS’s grants and coopera-
tive agreements; and 

(b) Establishes DHS policies and pro-
cedures, as supplemented by this part, 
for compliance with the Act that are 
the same as those of other Federal 
agencies, in conformance with the re-
quirement in 41 U.S.C. 705 for Govern-
ment-wide implementing regulations. 

§ 3001.20 Does this part apply to me? 
This part and, through this part, per-

tinent portions of the OMB guidance in 
Subparts A through F of 2 CFR part 182 
(see table at 2 CFR 182.115(b)) apply to 
you if you are a— 

(a) Recipient of a DHS grant or coop-
erative agreement; or 

(b) DHS awarding official. 

§ 3001.30 What policies and procedures 
must I follow? 

(a) General. You must follow the poli-
cies and procedures specified in appli-
cable sections of the OMB guidance in 
Subparts A through F of 2 CFR part 
182, as implemented by this part. 

(b) Specific sections of OMB guidance 
that this part supplements. This part 
supplements the OMB guidance in 2 
CFR part 182 as shown in the following 
table. For each of those sections, you 
must follow the policies and procedures 
in the OMB guidance, as supplemented 
by this part. 

Section of OMB 
guidance 

Section in this part where 
supplemented What the supplementation clarifies 

2 CFR 182.225(a) .................. § 3001.225 ............................. Who in DHS a recipient other than an individual must notify if 
an employee is convicted for a violation of a criminal drug 
statute in the workplace. 

2 CFR 182.300(b) .................. § 3001.300 ............................. Who in DHS a recipient who is an individual must notify if he or 
she is convicted of a criminal drug offense resulting from a 
violation occurring during the conduct of any award activity. 

2 CFR 182.400 ....................... § 3001.400 ............................. What method do I use as an agency awarding official to obtain 
a recipient’s agreement to comply with the OMB guidance. 

2 CFR 182.500 ....................... § 3001.500 ............................. Who in DHS is authorized to determine that a recipient other 
than an individual is in violation of the requirements of 2 CFR 
part 182, as implemented by this part. 

2 CFR 182.505 ....................... § 3001.505 ............................. Who in DHS is authorized to determine that a recipient who is 
an individual is in violation of the requirements of 2 CFR part 
182, as implemented by this part. 

2 CFR 182.510 ....................... § 3001.510 ............................. What actions the Federal Government will take against a recipi-
ent determined to have violated 2 CFR part 182, as imple-
mented by this part. 

2 CFR 182.605 ....................... § 3001.605 ............................. What types of assistance are included in the definition of 
‘‘award.’’ 

None ....................................... § 3001.661 ............................. What types of assistance are included in the definition of ‘‘reim-
bursable agreement.’’ 

(c) Sections of the OMB guidance that 
this part does not supplement. For any 
section of OMB guidance in Subparts A 
through F of 2 CFR part 182 that is not 
listed in paragraph (b) of this section, 
DHS policies and procedures are the 
same as those in the OMB guidance. 

Subpart A—Purpose and 
Coverage [Reserved] 

Subpart B—Requirements for 
Recipients Other Than Individuals 

§ 3001.225 Who in DHS does a recipi-
ent other than an individual notify 
about a criminal drug conviction? 

A recipient other than an individual 
that is required under 2 CFR 182.225(a) 
to notify Federal agencies about an 
employee’s conviction for a criminal 
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drug offense must notify the DHS Of-
fice of Inspector General and each DHS 
office from which the recipient cur-
rently has an award. 

Subpart C—Requirements for 
Recipients Who Are Individuals 

§ 3001.300 Who in DHS does a recipi-
ent who is an individual notify 
about a criminal drug conviction? 

A recipient who is an individual and 
is required under 2 CFR 182.300(b) to 
notify Federal agencies about a convic-
tion for a criminal drug offense must 
notify the DHS Office of Inspector Gen-
eral and each DHS office from which 
the recipient currently has an award. 

Subpart D—Responsibilities of 
Agency Awarding Officials 

§ 3001.400 What method do I use as an 
agency awarding official to obtain a 
recipient’s agreement to comply 
with the OMB guidance? 

To obtain a recipient’s agreement to 
comply with applicable requirements 
in the OMB guidance at 2 CFR part 182, 
you must include the following term or 
condition in the award: 

Drug-free workplace. You as the recipi-
ent must comply with drug-free work-
place requirements in Subpart B (or 
Subpart C, if the recipient is an indi-
vidual) of 2 CFR part 3001, which 
adopts the Government-wide imple-
mentation (2 CFR part 182) of sec. 5152– 
5158 of the Drug-Free Workplace Act of 
1988 (Pub. L. 100–690, Title V, Subtitle 
D; 41 U.S.C. 701–707). 

Subpart E—Violations of This Part 
and Consequences 

§ 3001.500 Who in DHS determines that 
a recipient other than an individual 
violated the requirements of this 
part? 

The Secretary of Homeland Security, 
or his or her official designee, will 
make the determination that a recipi-
ent other than an individual violated 
the requirements of this part. 

§ 3001.505 Who in DHS determines that 
a recipient who is an individual vio-
lated the requirements of this part? 

The Secretary of Homeland Security, 
or his or her official designee, will 
make the determination that a recipi-
ent who is an individual violated the 
requirements of this part. 

§ 3001.510 What actions will the Fed-
eral Government take against a re-
cipient determined to have violated 
this part? 

If a recipient is determined to have 
violated 2 CFR part 182, as imple-
mented by this part, the agency will 
take one or more of the following ac-
tions— 

(a) Suspension of payments under the 
award; 

(b) Suspension or termination of the 
award; and 

(c) Suspension or debarment of the 
recipient under 2 CFR part 180 and 2 
CFR part 3000, for a period not to ex-
ceed five years. 

Subpart F—Definitions 
§ 3001.605 Award. 

Award means an award of financial 
assistance by a Federal agency directly 
to a recipient. 

(a) The term award includes: 
(1) A Federal grant, cooperative 

agreement or reimbursable agreement, 
in the form of money or property in 
lieu of money. 

(2) A block grant or a grant in an en-
titlement program, whether or not the 
grant is exempted from coverage under 
2 CFR part 182 and specifies uniform 
administrative requirements. 

(b) The term ‘‘award’’ does not in-
clude: 

(1) Technical assistance that provides 
services instead of money. 

(2) Loans. 
(3) Loan guarantees. 
(4) Interest subsidies. 
(5) Insurance. 
(6) Direct appropriations. 
(7) Veterans’ benefits to individuals 

(i.e., any benefit to veterans, their fam-
ilies, or survivors by virtue of the serv-
ice of a veteran in the Armed Forces of 
the United States). 

(8) Other Transactional Authority 
Award. 
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§ 3001.661 Reimbursable Agreement. 
Reimbursable Agreement means an 

award in which the recipient is reim-
bursed for expenditures only, and is not 
eligible for advance payments. 

PART 3002—UNIFORM ADMINIS-
TRATIVE REQUIREMENTS, COST 
PRINCIPLES, AND AUDIT RE-
QUIREMENTS FOR FEDERAL 
AWARDS 

AUTHORITY: 31 U.S.C. 503, 2 CFR part 200, 
and as noted in specific sections. 

SOURCE: 79 FR 76084, Dec. 19, 2014, unless 
otherwise noted. 

§ 3002.10 Adoption of 2 CFR Part 200. 

Under the authority listed above, the 
Department of Homeland Security 
adopts the Office of Management and 
Budget (OMB) Guidance in 2 CFR part 
200. Thus, this part gives regulatory ef-
fect to the OMB guidance and supple-
ments the guidance as needed for the 
Department. 

PARTS 3003–3099 [RESERVED] 
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CHAPTER XXXI—INSTITUTE OF MUSEUM AND 
LIBRARY SERVICES 

Part Page 
3100–3184 [Reserved] 
3185 Nonprocurement debarment and suspension ........... 513 
3186 Requirements for drug-free workplace (financial 

assistance) ............................................................ 514 
3187 Uniform administrative requirements, cost prin-

ciples, and audit requirements for Federal 
awards .................................................................. 516 

3188–3199 [Reserved] 

VerDate Sep<11>2014 09:41 Mar 05, 2018 Jkt 244005 PO 00000 Frm 00523 Fmt 8008 Sfmt 8008 Y:\SGML\244005.XXX 244005rm
aj

et
te

 o
n 

D
S

K
B

C
K

N
H

B
2P

R
O

D
 w

ith
 C

F
R



VerDate Sep<11>2014 09:41 Mar 05, 2018 Jkt 244005 PO 00000 Frm 00524 Fmt 8008 Sfmt 8008 Y:\SGML\244005.XXX 244005rm
aj

et
te

 o
n 

D
S

K
B

C
K

N
H

B
2P

R
O

D
 w

ith
 C

F
R



513 

PARTS 3100–3184 [RESERVED] 

PART 3185—NONPROCUREMENT 
DEBARMENT AND SUSPENSION 

Sec. 
3185.10 What does this part do? 
3185.20 Does this part apply to me? 
3185.30 What policies and procedures must I 

follow? 

Subpart A—General 

3185.137 Who in IMLS may grant an excep-
tion to let an excluded person participate 
in a covered transaction? 

Subpart B—Covered Transactions 

3185.220 What contracts and subcontracts, 
in addition to those listed in 2 CFR 
180.220, are covered transactions? 

Subpart C—Responsibilities of Participants 
Regarding Transactions 

3185.332 What methods must I use to pass 
requirements down to participants at 
lower tiers with whom I intend to do 
business? 

Subpart D—Responsibilities of Federal 
Agency Officials Regarding Transactions 

3185.437 What method do I use to commu-
nicate to a participant the requirements 
described in the OMB guidance at 2 CFR 
180.435? 

Subparts E–I [Reserved] 

AUTHORITY: 20 U.S.C. 9103(f); Sec. 2455, Pub. 
L. 103–355, 108 Stat. 3327; E.O. 12549, 3 CFR, 
1986 Comp., p. 189; E.O. 12689, 3 CFR, 1989 
Comp., p. 235. 

SOURCE: 73 FR 46529, Aug. 11, 2008, unless 
otherwise noted. 

§ 3185.10 What does this part do? 
This part adopts the Office of Man-

agement and Budget (OMB) guidance in 
subparts A through I of 2 CFR part 180, 
as supplemented by this part, as the In-
stitute of Museum and Library Serv-
ices (IMLS) policies and procedures for 
nonprocurement debarment and sus-
pension. It thereby gives regulatory ef-
fect for IMLS to the OMB guidance as 
supplemented by this part. This part 
satisfies the requirements in section 3 
of Executive Order 12549, ‘‘Debarment 
and Suspension’’ (3 CFR 1986 Comp., p. 
189), Executive Order 12689, ‘‘Debar-

ment and Suspension’’ (3 CFR 1989 
Comp., p. 235) and 31 U.S.C. 6101 note 
(Section 2455, Pub. L. 103–355, 108 Stat. 
3327). 

§ 3185.20 Does this part apply to me? 

This part and, through this part, per-
tinent portions of the OMB guidance in 
subparts A through I of 2 CFR part 180 
(see table at 2 CFR 180.100(b)) apply to 
you if you are a— 

(a) Participant or principal in a 
‘‘covered transaction’’ (see subpart B of 
2 CFR part 180 and the definition of 
‘‘nonprocurement transaction’’ at 2 
CFR 180.970. 

(b) Respondent in an IMLS suspen-
sion or debarment action. 

(c) IMLS debarment or suspension of-
ficial; 

(d) IMLS grants officer, agreements 
officer, or other official authorized to 
enter into any type of nonprocurement 
transaction that is a covered trans-
action. 

§ 3185.30 What policies and procedures 
must I follow? 

The IMLS policies and procedures 
that you must follow are the policies 
and procedures specified in each appli-
cable section of the OMB guidance in 
subparts A through I of 2 CFR part 180, 
as that section is supplemented by the 
section in this part with the same sec-
tion number. The contracts that are 
covered transactions, for example, are 
specified by section 220 of the OMB 
guidance (i.e., 2 CFR 180.220) as supple-
mented by section 220 in this part (i.e., 
§ 3185.220). For any section of OMB 
guidance in subparts A through I of 2 
CFR 180 that has no corresponding sec-
tion in this part, IMLS policies and 
procedures are those in the OMB guid-
ance. 

Subpart A—General 

§ 3185.137 Who in the IMLS may grant 
an exception to let an excluded per-
son participate in a covered trans-
action? 

The IMLS Director has the authority 
to grant an exception to let an ex-
cluded person participate in a covered 
transaction, as provided in the OMB 
guidance at 2 CFR 180.135. 
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Subpart B—Covered Transactions 

§ 3185.220 What contracts and sub-
contracts, in addition to those listed 
in 2 CFR 180.220, are covered trans-
actions? 

Although the OMB guidance at 2 CFR 
180.220(c) allows a Federal agency to do 
so (also see optional lower-tier cov-
erage in the figure in the appendix to 2 
CFR part 180), IMLS does not extend 
coverage of nonprocurement suspen-
sion and debarment requirements be-
yond first-tier procurement contracts 
under a covered nonprocurement trans-
action. 

Subpart C—Responsibilities of Par-
ticipants Regarding Trans-
actions 

§ 3185.332 What methods must I use to 
pass requirements down to partici-
pants at lower tiers with whom I in-
tend to do business? 

You as a participant must include a 
term or condition in lower-tier trans-
actions requiring lower-tier partici-
pants to comply with subpart C of the 
OMB guidance in 2 CFR part 180, as 
supplemented by this subpart. 

Subpart D—Responsibilities of Fed-
eral Agency Officials Regard-
ing Transactions 

§ 3185.437 What method do I use to 
communicate to a participant the 
requirements described in the OMB 
guidance at 2 CFR 180.435? 

To communicate to a participant the 
requirements described in 2 CFR 180.435 
of the OMB guidance, you must include 
a term or condition in the transaction 
that requires the participant’s compli-
ance with subpart C of 2 CFR part 180, 
as supplemented by subpart C of this 
part, and requires the participant to 
include a similar term or condition in 
lower-tier covered transactions. 

Subparts E–I [Reserved] 

PART 3186—REQUIREMENTS FOR 
DRUG-FREE WORKPLACE (FINAN-
CIAL ASSISTANCE) 

Sec. 
3186.10 What does this part do? 
3186.20 Does this part apply to me? 
3186.30 What policies and procedures must I 

follow? 

Subpart A—Purpose and Coverage 
[Reserved] 

Subpart B—Requirements for Recipients 
Other Than Individuals 

3186.225 Whom in the IMLS does a recipient 
other than an individual notify about a 
criminal drug conviction? 

Subpart C—Requirements for Recipients 
Who Are Individuals 

3186.300 Whom in the IMLS does a recipient 
who is an individual notify about a 
criminal drug conviction? 

Subpart D—Responsibilities of Agency 
Awarding Officials 

3186.400 What method do I use as an agency 
awarding official to obtain a recipient’s 
agreement to comply with the OMB guid-
ance? 

Subpart E—Violations of this Part and 
Consequences 

3186.500 Who in the IMLS determines that a 
recipient other than an individual vio-
lated the requirements of this part? 

3186.505 Who in the IMLS determines that a 
recipient who is an individual violated 
the requirements of this part? 

AUTHORITY: 41 U.S.C. 701–707. 

SOURCE: 75 FR 39134, July 8, 2010, unless 
otherwise noted. 

§ 3186.10 What does this part do? 
This part requires that the award and 

administration of IMLS grants and co-
operative agreements comply with Of-
fice of Management and Budget (OMB) 
guidance implementing the portion of 
the Drug-Free Workplace Act of 1988 
(41 U.S.C. 701–707, as amended, here-
after referred to as ‘‘the Act’’) that ap-
plies to grants. It thereby— 

(a) Gives regulatory effect to the 
OMB guidance (Subparts A through F 
of 2 CFR part 182) for the IMLS’s 
grants and cooperative agreements; 
and 
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(b) Establishes IMLS policies and 
procedures for compliance with the Act 
that are the same as those of other 
Federal agencies, in conformance with 
the requirement in 41 U.S.C. 705 for 
Governmentwide implementing regula-
tions. 

§ 3186.20 Does this part apply to me? 
This part and, through this part, per-

tinent portions of the OMB guidance in 
Subparts A through F of 2 CFR part 182 
(see table at 2 CFR 182.115(b)) apply to 
you if you are a— 

(a) Recipient of an IMLS grant or co-
operative agreement; or 

(b) IMLS awarding official. 

§ 3186.30 What policies and procedures 
must I follow? 

(a) General. You must follow the poli-
cies and procedures specified in appli-
cable sections of the OMB guidance in 
Subparts A through F of 2 CFR part 
182, as implemented by this part. 

(b) Specific sections of OMB guidance 
that this part supplements. In imple-
menting the OMB guidance in 2 CFR 
part 182, this part supplements four 
sections of the guidance, as shown in 
the following table. For each of those 
sections, you must follow the policies 
and procedures in the OMB guidance, 
as supplemented by this part. 

Section of OMB guidance 
Section in this 

part where 
supplemented 

What the supplementation clarifies 

(1) 2 CFR 182.225(a) ........ § 3186.225 Whom in the IMLS a recipient other than an individual must notify if an em-
ployee is convicted for a violation of a criminal drug statute in the workplace. 

(2) 2 CFR 182.300(b) ........ § 3186.300 Whom in the IMLS a recipient who is an individual must notify if he or she is 
convicted of a criminal drug offense resulting from a violation occurring during 
the conduct of any award activity. 

(3) 2 CFR 182.500 ............. § 3186.500 Who in the IMLS is authorized to determine that a recipient other than an indi-
vidual is in violation of the requirements of 2 CFR part 182, as implemented 
by this part. 

(4) 2 CFR 182.505 ............. § 3186.505 Who in the IMLS is authorized to determine that a recipient who is an individual 
is in violation of the requirements of 2 CFR part 182, as implemented by this 
part. 

(c) Sections of the OMB guidance that 
this part does not supplement. For any 
section of OMB guidance in Subparts A 
through F of 2 CFR part 182 that is not 
listed in paragraph (b) of this section, 
IMLS policies and procedures are the 
same as those in the OMB guidance. 

Subpart A—Purpose and 
Coverage [Reserved] 

Subpart B—Requirements for 
Recipients Other Than Individuals 

§ 3186.225 Whom in the IMLS does a 
recipient other than an individual 
notify about a criminal drug convic-
tion? 

A recipient other than an individual 
that is required under 2 CFR 182.225(a) 
to notify Federal agencies about an 
employee’s conviction for a criminal 
drug offense must notify each IMLS of-
fice from which it currently has an 
award. 

Subpart C—Requirements for 
Recipients Who Are Individuals 

§ 3186.300 Whom in the IMLS does a 
recipient who is an individual no-
tify about a criminal drug convic-
tion? 

A recipient who is an individual and 
is required under 2 CFR 182.300(b) to 
notify Federal agencies about a convic-
tion for a criminal drug offense must 
notify each IMLS office from which it 
currently has an award. 

Subpart D—Responsibilities of 
Agency Awarding Officials 

§ 3186.400 What method do I use as an 
agency awarding official to obtain a 
recipient’s agreement to comply 
with the OMB guidance? 

To obtain a recipient’s agreement to 
comply with applicable requirements 
in the OMB guidance at 2 CFR part 182, 
you must include the following term or 
condition in the award: 
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Drug-free workplace. You as the re-
cipient must comply with drug-free 
workplace requirements in Subpart B 
(or Subpart C, if the recipient is an in-
dividual) of 2 CFR part 3186, which 
adopts the Governmentwide implemen-
tation (2 CFR part 182) of sec. 5152–5158 
of the Drug-Free Workplace Act of 1988 
(Pub. L. 100–690, Title V, Subtitle D; 41 
U.S.C. 701–707). 

Subpart E—Violations of this Part 
and Consequences 

§ 3186.500 Who in the IMLS determines 
that a recipient other than an indi-
vidual violated the requirements of 
this part? 

The IMLS Chief Financial Officer is 
the official authorized to make the de-
termination under 2 CFR 182.500. 

§ 3186.505 Who in the IMLS determines 
that a recipient who is an indi-
vidual violated the requirements of 
this part? 

The IMLS Chief Financial Officer is 
the official authorized to make the de-
termination under 2 CFR 182.505. 

PART 3187—UNIFORM ADMINIS-
TRATIVE REQUIREMENTS, COST 
PRINCIPLES, AND AUDIT RE-
QUIREMENTS FOR FEDERAL 
AWARDS 

Sec. 
3187.1 Adoption of 2 CFR part 200. 

Subpart A—Scope, Definitions, and 
Eligibility 

3187.2 Applicable regulations and scope of 
this part. 

3187.3 Definition of a museum. 
3187.4 Other definitions. 
3187.5 Museum eligibility and burden of 

proof—Who may apply. 
3187.6 Related institutions. 
3187.7 Basic materials which an applicant 

must submit to be considered for fund-
ing. 

Subpart B—General Application, Selection 
and Award Procedures 

APPLICATIONS 

3187.8 Deadline date and method for submit-
ting applications. 

SELECTION AND AWARD PROCEDURES 

3187.9 Rejection of an application. 
3187.10 Rejection for technical deficiency— 

appeal. 

Subpart C—General Conditions Which 
Must Be Met 

COMPLIANCE WITH LEGAL REQUIREMENTS 

3187.11 Compliance with statutes, regula-
tions, approved application and Federal 
award. 

NONDISCRIMINATION 

3187.12 Federal statutes and regulations on 
nondiscrimination. 

EVALUATION 

3187.13 Federal evaluation—Cooperation by 
a non-Federal entity. 

ALLOWABLE COSTS 

3187.14 Subawards 
3187.15 Allowable costs. 

AUTHORITY: 20 U.S.C. 9101–9176, 9103(h); 20 
U.S.C. 80r–5; 2 CFR part 200. 

SOURCE: 79 FR 76088, Dec. 19, 2014, unless 
otherwise noted. 

§ 3187.1 Adoption of 2 CFR Part 200. 
Under the authority listed above, the 

Institute of Museum and Library Serv-
ices (IMLS) adopts the Office of Man-
agement and Budget (OMB) Guidance 
in 2 CFR part 200, with the additions 
that are provided below. Thus, this 
part gives regulatory effect to the OMB 
guidance and supplements the guidance 
as needed for IMLS. 

Subpart A—Scope, Definitions, 
and Eligibility 

§ 3187.2 Applicable regulations and 
scope of this part. 

(a) Except as set forth in this 2 CFR 
part 3187, the Uniform Administrative 
Requirements, Cost Principles, and 
Audit Requirements for Federal 
Awards set forth in 2 CFR part 200 shall 
apply to awards from funds appro-
priated to the Institute of Museum and 
Library Services (the ‘‘Institute’’ or 
‘‘IMLS’’). 

(b) The IMLS authorizing statutes, 
including 20 U.S.C. 9101 et seq. and 20 
U.S.C. 80r–5, (‘‘IMLS Statutes’’) are 
controlling in the event of any conflict 
between the IMLS Statutes and the 
regulations in 2 CFR part 200. 
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§ 3187.3 Definition of a museum. 
For the purpose of this part: 
(a) Museum means a public or private 

nonprofit institution which is orga-
nized on a permanent basis for essen-
tially educational or aesthetic pur-
poses and which, using a professional 
staff: 

(1) Owns or uses tangible objects, ei-
ther animate or inanimate; 

(2) Cares for these objects; and 
(3) Exhibits them to the general pub-

lic on a regular basis. 
(i) An institution that exhibits ob-

jects to the general public for at least 
120 days a year shall be deemed to meet 
this requirement. 

(ii) An institution that exhibits ob-
jects by appointment may meet this re-
quirement if it can establish, in light 
of the facts under all the relevant cir-
cumstances, that this method of exhi-
bition does not unreasonably restrict 
the accessibility of the institution’s ex-
hibits to the general public. 

(b) The term ‘‘museum’’ in paragraph 
(a) of this section includes museums 
that have tangible and digital collec-
tions. Museums include, but are not 
limited to, the following types of insti-
tutions, if they otherwise satisfy the 
provisions of this section: 

(1) Aquariums; 
(2) Arboretums; 
(3) Botanical gardens; 
(4) Art museums; 
(5) Children’s museums; 
(6) General museums; 
(7) Historic houses and sites; 
(8) History museums; 
(9) Nature centers; 
(10) Natural history and anthro-

pology museums; 
(11) Planetariums; 
(12) Science and technology centers; 
(13) Specialized museums; and 
(14) Zoological parks. 
(c) For the purposes of this section, 

an institution uses a professional staff 
if it employs at least one staff member, 
or the fulltime equivalent, whether 
paid or unpaid primarily engaged in 
the acquisition, care, or exhibition to 
the public of objects owned or used by 
the institution. 

(d)(1) Except as set forth in para-
graph (d)(2) of this section, an institu-
tion exhibits objects to the general 
public for the purposes of this section 

if such exhibition is a primary purpose 
of the institution. 

(2) An institution that does not have 
as a primary purpose the exhibition of 
objects to the general public but which 
can demonstrate that it exhibits ob-
jects to the general public on a regular 
basis as a significant, separate, dis-
tinct, and continuing portion of its ac-
tivities, and that it otherwise meets 
the requirements of this section, may 
be determined to be a museum under 
this section. In order to establish its 
eligibility, such an institution must 
provide information regarding the fol-
lowing: 

(i) The number of staff members de-
voted to museum functions as de-
scribed in paragraph (a) of this section. 

(ii) The period of time that such mu-
seum functions have been carried out 
by the institution over the course of 
the institution’s history. 

(iii) Appropriate financial informa-
tion for such functions presented sepa-
rately from the financial information 
of the institution as a whole. 

(iv) The percentage of the institu-
tion’s total space devoted to such mu-
seum functions. 

(v) Such other information as the Di-
rector requests. 

(3) The Director uses the information 
furnished under paragraph (d)(2) of this 
section in making a determination re-
garding the eligibility of such an insti-
tution under this section. 

(e) For the purpose of this section, an 
institution exhibits objects to the pub-
lic if it exhibits the objects through fa-
cilities which it owns or operates. 

§ 3187.4 Other definitions. 

The following other definitions apply 
in this part: 

Act means The Museum and Library 
Services Act, Pub. L. 104–208 (20 U.S.C. 
9101–9176), as amended. 

Collection includes objects owned, 
used or loaned by a museum as well as 
those literary, archival and documen-
tary resources specifically required for 
the study and interpretation of these 
objects. 

Director means the Director of the In-
stitute of Museum and Library Serv-
ices. 
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Institute or IMLS means the Institute 
of Museum and Library Services estab-
lished under Section 203 of the Act. 

Museum services means services pro-
vided by a museum, primarily exhib-
iting objects to the general public, and 
including but not limited to preserving 
and maintaining its collections, and 
providing educational and other pro-
grams to the public through the use of 
its collections and other resources. 

§ 3187.5 Museum eligibility and burden 
of proof—Who may apply. 

(a) A museum located in any of the 50 
States of the United States, the Dis-
trict of Columbia, the Commonwealth 
of Puerto Rico, the United States Vir-
gin Islands, Guam, American Samoa, 
the Commonwealth of the Northern 
Mariana Islands, the Republic of the 
Marshall Islands, the Federated States 
of Micronesia, and the Republic of 
Palau may apply for a Federal award 
under the Act. 

(b) A public or private nonprofit 
agency which is responsible for the op-
eration of a museum may, if necessary, 
apply on behalf of the museum. 

(c) A museum operated by a depart-
ment or agency of the Federal Govern-
ment is not eligible to apply. 

(d) An applicant has the burden of es-
tablishing that it is eligible for assist-
ance under these regulations. 

§ 3187.6 Related institutions. 
(a) If two or more institutions are 

under the common control of one agen-
cy or institution or are otherwise orga-
nizationally related and apply for as-
sistance under the Act, the Director 
determines under all the relevant cir-
cumstances whether they are separate 
museums for the purpose of estab-
lishing eligibility for assistance under 
these regulations. See § 3187.5 (Museum 
eligibility and burden of proof—Who 
may apply). 

(b) IMLS regards the following fac-
tors, among others, as showing that a 
related institution is a separate mu-
seum: 

(1) The institution has its own gov-
erning body; 

(2) The institution has budgetary au-
tonomy; and 

(3) The institution has administra-
tive autonomy. 

§ 3187.7 Basic materials which an ap-
plicant must submit to be consid-
ered for funding. 

(a) Application. To apply for an IMLS 
Federal award, an applicant must sub-
mit the designated application form 
containing all information requested. 

(b) IRS letter. An applicant applying 
as a private, nonprofit institution must 
submit a copy of the letter from the In-
ternal Revenue Service indicating the 
applicant’s eligibility for nonprofit sta-
tus under the applicable provision of 
the Internal Revenue Code of 1954, as 
amended. 

Subpart B—General Application, 
Selection and Award Procedures 

APPLICATIONS 

§ 3187.8 Deadline date and method for 
submitting applications. 

(a) The notice of funding opportunity 
sets the deadline date and method(s) 
for applications to be submitted to the 
Institute. 

(b) If the application notice permits 
mailing of an application, an applicant 
must be prepared to show one of the 
following as proof of timely mailing: 

(1) A legibly dated U.S. Postal Serv-
ice postmark. 

(2) A legible mail receipt with the 
date of mailing stamped by the U.S. 
Postal Service. 

(3) A dated shipping label, invoice, or 
receipt from a commercial carrier. 

(4) Any other dated proof of mailing 
acceptable to the Director. 

(c) If the application notice permits 
mailing of an application, and the ap-
plication is mailed through the U.S. 
Postal Service, the Director does not 
accept either of the following as proof 
of mailing: 

(1) A private metered postmark. 
(2) A mail receipt that is not date 

cancelled by the U.S. Postal Service. 

SELECTION AND AWARD PROCEDURES 

§ 3187.9 Rejection of an application. 
(a) The Director rejects an applica-

tion if: 
(1) The applicant is not eligible; 
(2) The applicant fails to comply with 

procedural rules that govern the sub-
mission of the application; 

VerDate Sep<11>2014 09:41 Mar 05, 2018 Jkt 244005 PO 00000 Frm 00530 Fmt 8010 Sfmt 8010 Y:\SGML\244005.XXX 244005rm
aj

et
te

 o
n 

D
S

K
B

C
K

N
H

B
2P

R
O

D
 w

ith
 C

F
R



519 

INSTITUTE OF MUSEUM AND LIBRARY SERVICES § 3187.14 

(3) The application does not contain 
the information required; 

(4) The application cannot be funded 
under the authorizing statute or imple-
menting regulations. 

(b) If the Director rejects an applica-
tion under this section, the Director 
informs the applicant and explains why 
the application was rejected. 

§ 3187.10 Rejection for technical defi-
ciency—appeal. 

An applicant whose application is re-
jected because of technical deficiency 
may appeal such rejection in writing to 
the Director within 10 business days of 
electronic or postmarked notice of re-
jection, whichever is earlier. 

Subpart C—General Conditions 
Which Must Be Met 

COMPLIANCE WITH LEGAL 
REQUIREMENTS 

§ 3187.11 Compliance with statutes, 
regulations, approved application 
and Federal award. 

(a) A recipient and subrecipient, as 
applicable, shall comply with the rel-

evant statutes, regulations, and the ap-
proved application and Federal award, 
and shall use Federal funds in accord-
ance therewith. 

(b) No act or failure to act by an offi-
cial, agent, or employee of the Insti-
tute can affect the authority of the Di-
rector to enforce regulations. 

(c) In any circumstance for which 
waiver is provided, the determination 
of the Director shall be final. 

NONDISCRIMINATION 

§ 3187.12 Federal statutes and regula-
tions on nondiscrimination. 

(a) Each recipient and subrecipient, 
as applicable, shall comply with the 
relevant nondiscrimination statutes 
and public policy requirements includ-
ing, but not limited to, the following: 

Subject Statute 

Discrimination on the basis of race, color or national origin ....... Title VI of the Civil Rights Act of 1964 (42 U.S.C. 2000d 
through 2000d–4). 

Discrimination on the basis of sex .............................................. Title IX of the Education Amendments of 1972 (20 U.S.C. 
1681–1683). 

Discrimination on the basis of disability ...................................... Section 504 of the Rehabilitation Act of 1973 (29 U.S.C. 794). 
Discrimination on the basis of age .............................................. The Age Discrimination Act (420 U.S.C. 8101 et. seq). 

(b) Regulations under section 504 of the 
Rehabilitation Act of 1973. The Institute 
applies the regulations in 45 CFR part 
1170, issued by the National Endow-
ment for the Humanities and relating 
to nondiscrimination on the basis of 
handicap in federally assisted pro-
grams and activities, in determining 
the compliance with section 504 of the 
Rehabilitation Act of 1973 as it applies 
to recipients of Federal financial as-
sistance from the Institute. These reg-
ulations apply to each program or ac-
tivity that receives such assistance. In 
applying these regulations, references 
to the Endowment or the agency shall 
be deemed to be references to the Insti-
tute and references to the Chairman 
shall be deemed to be references to the 
Director. 

EVALUATION 

§ 3187.13 Federal evaluation—Coopera-
tion by a non-Federal entity. 

A non-Federal entity shall cooperate 
in any evaluation by the Director of 
the particular IMLS Federal financial 
assistance program in which the non- 
Federal entity has participated. 

ALLOWABLE COSTS 

§ 3187.14 Subawards. 
(a) A recipient may not make a 

subaward unless expressly authorized 
by the Institute. In the event the Insti-
tute authorizes a subaward, the recipi-
ent shall: 

(1) Ensure that the subaward includes 
any clauses required by Federal law as 
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well as any program-related conditions 
imposed by the Institute; 

(2) Ensure that the subrecipient is 
aware of the applicable legal and pro-
gram requirements; and 

(3) Monitor the activities of the sub-
recipient as necessary to ensure com-
pliance with Federal law and program 
requirements. 

(b) A recipient may contract for sup-
plies, equipment, and services, subject 
to applicable law, including but not 
limited to applicable Office of Manage-
ment and Budget (OMB) Uniform Ad-
ministrative Requirements, Cost Prin-
ciples, and Audit Requirements for 
Federal Awards set forth in 2 CFR part 
200. 

§ 3187.15 Allowable costs. 
(a) Determination of costs allowable 

under a Federal award is made in ac-
cordance with the government-wide 
cost principles in the Office of Manage-
ment and Budget (OMB) Uniform Ad-
ministrative Requirements, Cost Prin-
ciples, and Audit Requirements for 
Federal Awards set forth in 2 CFR part 
200. 

(b) No costs shall be allowed for the 
purchase of any object to be included 
in the collection of a museum, except 
library, literary, or archival material 
specifically required for a designated 
activity under a Federal award under 
the Act. 

PARTS 3188–3199 [RESERVED] 
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Part Page 
3200–3253 [Reserved] 
3254 Nonprocurement debarment and suspension ........... 523 
3255 Uniform administrative requirements, cost prin-

ciples, and audit requirements for Federal 
awards .................................................................. 524 

3256 Requirements for drug–free workplace (financial 
assistance) ............................................................ 524 

3257–3299 [Reserved] 
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PARTS 3200–3253 [RESERVED] 

PART 3254—NONPROCUREMENT 
DEBARMENT AND SUSPENSION 

Sec. 
3254.10 What does this part do? 
3254.20 Does this part apply to me? 
3254.30 What policies and procedures must I 

follow? 

Subpart A—General 

3254.137 Who in the NEA may grant an ex-
ception to let an excluded person partici-
pate in a covered transaction? 

Subpart B—Covered Transactions 

3254.220 What contracts and subcontracts, 
in addition to those listed in 2 CFR 
180.220, are covered transactions? 

Subpart C—Responsibilities of Participants 
Regarding Transactions 

3254.332 What methods must I use to pass 
requirements down to participants at 
lower tiers with whom I intend to do 
business? 

Subpart D—Responsibilities of Federal 
Agency Officials Regarding Transactions 

3254.437 What method do I use to commu-
nicate to a participant the requirements 
described in the OMB guidance at 2 CFR 
180.435? 

Subparts E–I [Reserved] 

AUTHORITY: Sec. 2455, Pub. L. 103–355, 108 
Stat. 3327; E.O. 12549, 3 CFR, 1986 Comp., p. 
189; E.O. 12689, 3 CFR, 1989 Comp., p. 235. 

SOURCE: 72 FR 6141, Feb. 9, 2007, unless oth-
erwise noted. 

§ 3254.10 What does this part do? 
This part adopts the Office of Man-

agement and Budget (OMB) guidance in 
subparts A through I of 2 CFR part 180, 
as supplemented by this part, as the 
National Endowment for the Arts 
(NEA) policies and procedures for non-
procurement debarment and suspen-
sion. It thereby gives regulatory effect 
for the NEA to the OMB guidance as 
supplemented by this part. This part 
satisfies the requirements in section 3 
of Executive Order 12549, ‘‘Debarment 
and Suspension’’ (3 CFR 1986 Comp., p. 
189), Executive Order 12689, ‘‘Debar-
ment and Suspension’’ (3 CFR 1989 

Comp., p. 235) and 31 U.S.C. 6101 note 
(Section 2455, Public Law 103–355, 108 
Stat. 3327). 

§ 3254.20 Does this part apply to me? 

This part and, through this part, per-
tinent portions of the OMB guidance in 
subparts A through I of 2 CFR part 180 
(see table at 2 CFR 180.100(b)) apply to 
you if you are a— 

(a) Participant or principal in a 
‘‘covered transaction’’ (see subpart B of 
2 CFR part 180 and the definition of 
‘‘nonprocurement transaction’’ at 2 
CFR 180.970. 

(b) Respondent in a NEA suspension 
or debarment action. 

(c) NEA debarment or suspension of-
ficial; 

(d) NEA grants officer, agreements 
officer, or other official authorized to 
enter into any type of nonprocurement 
transaction that is a covered trans-
action; 

§ 3254.30 What policies and procedures 
must I follow? 

The NEA policies and procedures 
that you must follow are the policies 
and procedures specified in each appli-
cable section of the OMB guidance in 
subparts A through I of 2 CFR part 180, 
as that section is supplemented by the 
section in this part with the same sec-
tion number. The contracts that are 
covered transactions, for example, are 
specified by section 220 of the OMB 
guidance (i.e., 2 CFR 180.220) as supple-
mented by section 220 in this part (i.e., 
§ 3254.220). For any section of OMB 
guidance in subparts A through I of 2 
CFR 180 that has no corresponding sec-
tion in this part, NEA policies and pro-
cedures are those in the OMB guidance. 

Subpart A—General 

§ 3254.137 Who in the NEA may grant 
an exception to let an excluded per-
son participate in a covered trans-
action? 

The NEA Chairman has the authority 
to grant an exception to let an ex-
cluded person participate in a covered 
transaction, as provided in the OMB 
guidance at 2 CFR 180.135. 
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Subpart B—Covered Transactions 

§ 3254.220 What contracts and sub-
contracts, in addition to those listed 
in 2 CFR 180.220, are covered trans-
actions? 

Although the OMB guidance at 2 CFR 
180.220(c) allows a Federal agency to do 
so (also see options lower tier coverage 
in the figure in the appendix to 2 CFR 
part 180), NEA does not extend cov-
erage of nonprocurement suspension 
and debarment requirements beyond 
first-tier procurement contracts under 
a covered nonprocurement transaction. 

Subpart C—Responsibilities of Par-
ticipants Regarding Trans-
actions 

§ 3254.332 What methods must I use to 
pass requirements down to partici-
pants at lower tiers with whom I in-
tend to do business? 

You as a participant must include a 
term or condition in lower-tier trans-
actions requiring lower-tier partici-
pants to comply with subpart C of the 
OMB guidance in 2 CFR part 180, as 
supplemented by this subpart. 

Subpart D—Responsibilities of Fed-
eral Agency Officials Regard-
ing Transactions 

§ 3254.437 What method do I use to 
communicate to a participant the 
requirements described in the OMB 
guidance at 2 CFR 180.435? 

To communicate to a participant the 
requirements described in 2 CFR 180.435 
of the OMB guidance, you must include 
a term or condition in the transaction 
that requires the participant’s compli-
ance with subpart C of 2 CFR part 180, 
as supplemented by subpart C of this 
part, and requires the participant to 
include a similar term or condition in 
lower-tier covered transactions. 

Subparts E–I [Reserved] 

PART 3255—UNIFORM ADMINIS-
TRATIVE REQUIREMENTS, COST 
PRINCIPLES, AND AUDIT RE-
QUIREMENTS FOR FEDERAL 
AWARDS 

AUTHORITY: 5 U.S.C. 301, 20 U.S.C. 954, 2 
CFR part 200. 

SOURCE: 79 FR 76090, Dec. 19, 2014, unless 
otherwise noted. 

§ 3255.1 Adoption of 2 CFR Part 200. 
Under the authority listed above, the 

National Endowment for the Arts 
(NEA) adopts the Office of Manage-
ment and Budget (OMB) Guidance in 2 
CFR part 200. Thus, this part gives reg-
ulatory effect to the OMB guidance and 
supplements the guidance as needed for 
the NEA. 

PART 3256—REQUIREMENTS FOR 
DRUG–FREE WORKPLACE (FINAN-
CIAL ASSISTANCE) 

Sec. 
3256.100 What does this part do? 
3256.105 Does this part apply to me? 
3256.110 What policies and procedures must 

I follow? 

Subpart A [Reserved] 

Subpart B—Requirements for Recipients 
Other Than Individuals 

3256.200 Whom in the NEA does a recipient 
other than an individual notify about a 
criminal drug conviction? 

Subpart C—Requirements for Recipients 
Who Are Individuals 

3256.300 Whom in the NEA does a recipient 
who is an individual notify about a 
criminal drug conviction? 

Subpart D—Responsibilities of NEA 
Awarding Officials 

3256.400 What method do I use as an agency 
awarding official to obtain a recipient’s 
agreement to comply with the OMB guid-
ance? 

Subpart E—Violations of This Part and 
Consequences 

3256.500 Who in the NEA determines that a 
recipient other than an individual vio-
lated the requirements of this part? 
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3256.505 Who in the NEA determines that a 
recipient who is an individual violated 
the requirements of this part? 

Subpart F [Reserved] 

AUTHORITY: 41 U.S.C. 701 et seq. 

SOURCE: 80 FR 33156, June 11, 2015, unless 
otherwise noted. 

§ 3256.100 What does this part do? 

This part requires that the award and 
administration of NEA grants and co-
operative agreements comply with Of-
fice of Management and Budget (OMB) 
guidance implementing the portion of 
the Drug-Free Workplace Act of 1988 
(41 U.S.C. 701–707, as amended, here-
after referred to as ‘‘the Act’’) that ap-
plies to grants. It thereby— 

(a) Gives regulatory effect to the 
OMB guidance (subparts A through F 
of 2 CFR part 182) for the NEA’s grants 
and cooperative agreements; and 

(b) Establishes NEA policies and pro-
cedures for compliance with the Act 
that are the same as those of other 
Federal agencies, in conformance with 
the requirement in 41 U.S.C. 705 for 

Governmentwide implementing regula-
tions. 

§ 3256.105 Does this part apply to me? 
This part and, through this part, per-

tinent portions of the OMB guidance in 
subparts A through F of 2 CFR part 182 
(see table at 2 CFR 182.115(b)) apply to 
you if you are a— 

(a) Recipient of an NEA grant or co-
operative agreement; or 

(b) NEA awarding official. 

§ 3256.110 What policies and proce-
dures must I follow? 

(a) General. You must follow the poli-
cies and procedures specified in the ap-
plicable sections of the OMB guidance 
in subparts A through F of 2 CFR part 
182, as implemented by this part. 

(b) Specific sections of OMB guidance 
that this part supplements. In imple-
menting the guidance in 2 CFR part 
182, this part supplements four sections 
of that guidance, as shown in the fol-
lowing table. For each of those sec-
tions, you must follow the policies and 
procedures in the OMB guidance, as 
supplemented by this part. 

Section of OMB guidance 

Section in 
this part 
where 

supplemented 

What the supplementation clarifies 

(1) 2 CFR 182.225(a) ......................... § 3256.200 Whom in the NEA a recipient other than an individual must notify if an 
employee is convicted for a violation of a criminal drug statute in the 
workplace. 

(2) 2 CFR 182.300(b) ......................... § 3256.300 Whom in the NEA a recipient who is an individual must notify if he or 
she is convicted of a criminal drug offense resulting from a violation 
occurring during the conduct of any award activity. 

(3) 2 CFR 182.500 ............................. § 3256.500 Who in the NEA is authorized to determine that a recipient other than 
an individual is in violation of the requirements of 2 CFR part 182, as 
implemented by this part. 

(4) 2 CFR 182.505 ............................. § 3256.505 Who in the NEA is authorized to determine that a recipient who is an 
individual is in violation of the requirements of 2 CFR part 182, as 
implemented by this part. 

(c) Sections of the OMB guidance that 
this part does not supplement. For any 
section of OMB guidance in subparts A 
through F of 2 CFR part 182 that is not 
listed in paragraph (b) of this section, 
the NEA’s policies and procedures are 
the same as those in the OMB guid-
ance. 

Subpart A [Reserved] 

Subpart B—Requirements for 
Recipients Other Than Individuals 

§ 3256.200 Whom in the NEA does a re-
cipient other than an individual no-
tify about a criminal drug convic-
tion? 

A recipient other than an individual 
that is required under 2 CFR 182.225(a) 
to notify Federal agencies about an 
employee’s conviction for a criminal 
drug offense must notify the NEA 
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awarding official or other designee for 
each award that it currently has. 

Subpart C—Requirements for 
Recipients Who Are Individuals 

§ 3256.300 Whom in the NEA does a re-
cipient who is an individual notify 
about a criminal drug conviction? 

A recipient who is an individual and 
is required under 2 CFR 182.300(b) to 
notify Federal agencies about a convic-
tion for a criminal drug offense must 
notify the NEA awarding official or 
other designee for each award that he 
or she currently has. 

Subpart D—Responsibilities of NEA 
Awarding Officials 

§ 3256.400 What method do I use as an 
agency awarding official to obtain a 
recipient’s agreement to comply 
with the OMB guidance? 

To obtain a recipient’s agreement to 
comply with applicable requirements 
in the OMB guidance at 2 CFR part 182, 
you must include the following term or 
condition in the award: Drug-free 
workplace. You as the recipient must 
comply with drug-free workplace re-
quirements in subpart B (or subpart C, 

if the recipient is an individual) of this 
part, which adopts the Government-
wide implementation (2 CFR part 182) 
of sec. 5152–5158 of the Drug-Free Work-
place Act of 1988 (Pub. L. 100–690, Title 
V, Subtitle D; 41 U.S.C. 701–707). 

Subpart E—Violations of This Part 
and Consequences 

§ 3256.500 Who in the NEA determines 
that a recipient other than an indi-
vidual violated the requirements of 
this part? 

The Chairman of the National En-
dowment for the Arts is the official au-
thorized to make the determination 
under 2 CFR 182.500. 

§ 3256.505 Who in the NEA determines 
that a recipient who is an indi-
vidual violated the requirements of 
this part? 

The Chairman of the National En-
dowment for the Arts is the official au-
thorized to make the determination 
under 2 CFR 182.505. 

Subpart F [Reserved] 

PARTS 3257–3299 [RESERVED] 

VerDate Sep<11>2014 09:41 Mar 05, 2018 Jkt 244005 PO 00000 Frm 00538 Fmt 8010 Sfmt 8006 Y:\SGML\244005.XXX 244005rm
aj

et
te

 o
n 

D
S

K
B

C
K

N
H

B
2P

R
O

D
 w

ith
 C

F
R



527 

CHAPTER XXXIII—NATIONAL ENDOWMENT 
FOR THE HUMANITIES 

Part Page 
3300–3368 [Reserved] 
3369 Nonprocurement debarment and suspension ........... 529 
3373 Requirements for drug-free workplace (financial 

assistance) ............................................................ 530 
3374 Uniform administrative requirements, cost prin-

ciples, and audit requirements for Federal 
awards .................................................................. 532 

3375–3399 [Reserved] 
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PARTS 3300–3368 [RESERVED] 

PART 3369—NONPROCUREMENT 
DEBARMENT AND SUSPENSION 

Sec. 
3369.10 What does this part do? 
3369.20 Does this part apply to me? 
3369.30 What policies and procedures must I 

follow? 

Subpart A—General 

3369.137 Who in the NEH may grant an ex-
ception to let an excluded person partici-
pate in a covered transaction? 

Subpart B—Covered Transactions 

3369.220 What contracts and subcontracts, 
in addition to those listed in 2 CFR 
180.220, are covered transactions? 

Subpart C—Responsibilities of Participants 
Regarding Transactions 

3369.332 What methods must I use to pass 
requirements down to participants at 
lower tiers with whom I intend to do 
business? 

Subpart D—Responsibilities of Federal 
Agency Officials Regarding Transactions 

3369.437 What method do I use to commu-
nicate to a participant the requirements 
described in the OMB guidance at 2 CFR 
180.435? 

Subparts E–I [Reserved] 

AUTHORITY: 20 U.S.C. 959(a)(1); Sec. 2455, 
Pub. L. 103–355, 108 Stat. 3327; E.O. 12549, 3 
CFR, 1986 Comp., p. 189; E.O. 12689, 3 CFR, 
1989 Comp., p. 235. 

SOURCE: 72 FR 9236, Mar. 1, 2007, unless oth-
erwise noted. 

§ 3369.10 What does this part do? 
This part adopts the Office of Man-

agement and Budget (OMB) guidance in 
subparts A through I of 2 CFR part 180, 
as supplemented by this part, as the 
National Endowment for the Human-
ities (NEH) policies and procedures for 
nonprocurement debarment and sus-
pension. It thereby gives regulatory ef-
fect for the NEH to the OMB guidance 
as supplemented by this part. This part 
satisfies the requirements in section 3 
of Executive Order 12549, ‘‘Debarment 
and Suspension’’ (3 CFR 1986 Comp., p. 
189), Executive Order 12689, ‘‘Debar-

ment and Suspension’’ (3 CFR 1989 
Comp., p. 235) and 31 U.S.C. 6101 note 
(Section 2455, Public Law 103–355, 108 
Stat. 3327). 

§ 3369.20 Does this part apply to me? 

This part and, through this part, per-
tinent portions of the OMB guidance in 
subparts A through I of 2 CFR part 180 
(see table at 2 CFR 180.100(b)) apply to 
you if you are a— 

(a) Participant or principal in a 
‘‘covered transaction’’ (see subpart B of 
2 CFR part 180 and the definition of 
‘‘nonprocurement transaction’’ at 2 
CFR 180.970). 

(b) Respondent in a NEH suspension 
or debarment action. 

(c) NEH debarment or suspension of-
ficial; 

(d) NEH grants officer, agreements 
officer, or other official authorized to 
enter into any type of nonprocurement 
transaction that is a covered trans-
action; 

§ 3369.30 What policies and procedures 
must I follow? 

The NEH policies and procedures 
that you must follow are the policies 
and procedures specified in each appli-
cable section of the OMB guidance in 
subparts A through I of 2 CFR part 180, 
as that section is supplemented by the 
section in this part with the same sec-
tion number. The contracts that are 
covered transactions, for example, are 
specified by section 220 of the OMB 
guidance (i.e., 2 CFR 180.220) as supple-
mented by section 220 in this part (i.e., 
§ 3369.220). For any section of OMB 
guidance in subparts A through I of 2 
CFR 180 that has no corresponding sec-
tion in this part, NEH policies and pro-
cedures are those in the OMB guidance. 

Subpart A—General 

§ 3369.137 Who in the NEH may grant 
an exception to let an excluded per-
son participate in a covered trans-
action? 

The NEH Chairman has the authority 
to grant an exception to let an ex-
cluded person participate in a covered 
transaction, as provided in the OMB 
guidance at 2 CFR 180.135. 
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Subpart B—Covered Transactions 

§ 3369.220 What contracts and sub-
contracts, in addition to those listed 
in 2 CFR 180.220, are covered trans-
actions? 

Although the OMB guidance at 2 CFR 
180.220(c) allows a Federal agency to do 
so (also see optional lower tier cov-
erage in the figure in the appendix to 2 
CFR part 180), NEH does not extend 
coverage of nonprocurement suspen-
sion and debarment requirements be-
yond first-tier procurement contracts 
under a covered nonprocurement trans-
action. 

Subpart C—Responsibilities of Par-
ticipants Regarding Trans-
actions 

§ 3369.332 What methods must I use to 
pass requirements down to partici-
pants at lower tiers with whom I in-
tend to do business? 

You as a participant must include a 
term or condition in lower-tier trans-
actions requiring lower-tier partici-
pants to comply with subpart C of the 
OMB guidance in 2 CFR part 180, as 
supplemented by this subpart. 

Subpart D—Responsibilities of Fed-
eral Agency Officials Regard-
ing Transactions 

§ 3369.437 What method do I use to 
communicate to a participant the 
requirements described in the OMB 
guidance at 2 CFR 180.435? 

To communicate to a participant the 
requirements described in 2 CFR 180.435 
of the OMB guidance, you must include 
a term or condition in the transaction 
that requires the participant’s compli-
ance with subpart C of 2 CFR part 180, 
as supplemented by subpart C of this 
part, and requires the participant to 
include a similar term or condition in 
lower-tier covered transactions. 

Subparts E–I [Reserved] 

PART 3373—REQUIREMENTS FOR 
DRUG-FREE WORKPLACE (FINAN-
CIAL ASSISTANCE) 

Sec. 
3373.10 What does this part do? 
3373.20 Does this part apply to me? 
3373.30 What policies and procedures must I 

follow? 

Subpart A—Purpose and Coverage 
[Reserved] 

Subpart B—Requirements for Recipients 
Other Than Individuals 

3373.225 Whom in the NEH does a recipient 
other than an individual notify about a 
criminal drug conviction? 

Subpart C—Requirements for Recipients 
Who Are Individuals 

3373.300 Whom in the NEH does a recipient 
who is an individual notify about a 
criminal drug conviction? 

Subpart D—Responsibilities of Agency 
Awarding Officials 

3373.400 What method do I use as an agency 
awarding official to obtain a recipient’s 
agreement to comply with the OMB guid-
ance? 

Subpart E—Violations of This Part and 
Consequences 

3373.500 Who in the NEH determines that a 
recipient other than an individual vio-
lated the requirements of this part? 

3373.505 Who in the NEH determines that a 
recipient who is an individual violated 
the requirements of this part? 

Subpart F—Definitions [Reserved] 

AUTHORITY: 41 U.S.C. 701–707. 

SOURCE: 75 FR 52858, Aug. 30, 2010, unless 
otherwise noted. 

§ 3373.10 What does this part do? 
This part requires that the award and 

administration of NEH grants and co-
operative agreements comply with Of-
fice of Management and Budget (OMB) 
guidance implementing the portion of 
the Drug-Free Workplace Act of 1988 
(41 U.S.C. 701–707, as amended, here-
after referred to as ‘‘the Act’’) that ap-
plies to grants. It thereby— 

(a) Gives regulatory effect to the 
OMB guidance (Subparts A through F 
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of 2 CFR part 182) for the NEH’s grants 
and cooperative agreements; and 

(b) Establishes NEH policies and pro-
cedures for compliance with the Act 
that are the same as those of other 
Federal agencies, in conformance with 
the requirement in 41 U.S.C. 705 for 
Governmentwide implementing regula-
tions. 

§ 3373.20 Does this part apply to me? 
This part and, through this part, per-

tinent portions of the OMB guidance in 
Subparts A through F of 2 CFR part 182 
(see table at 2 CFR 182.115(b)) apply to 
you if you are a— 

(a) Recipient of a NEH grant or coop-
erative agreement; or 

(b) NEH awarding official. 

§ 3373.30 What policies and procedures 
must I follow? 

(a) General. You must follow the poli-
cies and procedures specified in appli-
cable sections of the OMB guidance in 
Subparts A through F of 2 CFR part 
182, as implemented by this part. 

(b) Specific sections of OMB guidance 
that this part supplements. In imple-
menting the OMB guidance in 2 CFR 
part 182, this part supplements four 
sections of the guidance, as shown in 
the following table. For each of those 
sections, you must follow the policies 
and procedures in the OMB guidance, 
as supplemented by this part. 

Section of OMB guidance 
Section in this 

part where 
supplemented 

What the supplementation clarifies 

(1) 2 CFR 182.225(a) ................................. § 3373.225 Whom in the NEH a recipient other than an individual must no-
tify if an employee is convicted for a violation of a criminal 
drug statute in the workplace. 

(2) 2 CFR 182.300(b) ................................. § 3373.300 Whom in the NEH a recipient who is an individual must notify if 
he or she is convicted of a criminal drug offense resulting 
from a violation occurring during the conduct of any award 
activity. 

(3) 2 CFR 182.500 ...................................... § 3373.500 Who in the NEH is authorized to determine that a recipient 
other than an individual is in violation of the requirements of 
2 CFR part 182, as implemented by this part. 

(4) 2 CFR 182.505 ...................................... § 3373.505 Who in the NEH is authorized to determine that a recipient who 
is an individual is in violation of the requirements of 2 CFR 
part 182, as implemented by this part. 

(c) Sections of the OMB guidance that 
this part does not supplement. For any 
section of OMB guidance in Subparts A 
through F of 2 CFR part 182 that is not 
listed in paragraph (b) of this section, 
NEH policies and procedures are the 
same as those in the OMB guidance. 

Subpart A—Purpose and 
Coverage [Reserved] 

Subpart B—Requirements for 
Recipients Other Than Individuals 

§ 3373.225 Whom in the NEH does a re-
cipient other than an individual no-
tify about a criminal drug convic-
tion? 

A recipient other than an individual 
that is required under 2 CFR 182.225(a) 
to notify Federal agencies about an 
employee’s conviction for a criminal 
drug offense must notify the Director, 
Office of Grant Management, NEH. 

Subpart C—Requirements for 
Recipients Who Are Individuals 

§ 3373.300 Whom in the NEH does a re-
cipient who is an individual notify 
about a criminal drug conviction? 

A recipient who is an individual and 
is required under 2 CFR 182.300(b) to 
notify Federal agencies about a convic-
tion for a criminal drug offense must 
notify the Director, Office of Grant 
Management, NEH. 

Subpart D—Responsibilities of 
Agency Awarding Officials 

§ 3373.400 What method do I use as an 
agency awarding official to obtain a 
recipient’s agreement to comply 
with the OMB guidance? 

To obtain a recipient’s agreement to 
comply with applicable requirements 
in the OMB guidance at 2 CFR part 182, 
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you must include the following term or 
condition in the award: 

Drug-free workplace. You as the recipient 
must comply with drug-free workplace re-
quirements in Subpart B (or Subpart C, if 
the recipient is an individual) of 2 CFR Part 
3373, which adopts the Governmentwide im-
plementation (2 CFR part 182) of sec. 5152– 
5158 of the Drug-Free Workplace Act of 1988 
(Pub. L. 100–690, Title V, Subtitle D; 41 U.S.C. 
701–707). 

Subpart E—Violations of This Part 
and Consequences 

§ 3373.500 Who in the NEH determines 
that a recipient other than an indi-
vidual violated the requirements of 
this part? 

The NEH General Counsel is the 
agency official authorized to make the 
determination under 2 CFR 182.500. 

§ 3373.505 Who in the NEH determines 
that a recipient who is an indi-
vidual violated the requirements of 
this part? 

The NEH General Counsel is the 
agency official authorized to make the 
determination under 2 CFR 182.505. 

Subpart F—Definitions [Reserved] 

PART 3374—UNIFORM ADMINIS-
TRATIVE REQUIREMENTS, COST 
PRINCIPLES, AND AUDIT RE-
QUIREMENTS FOR FEDERAL 
AWARDS 

AUTHORITY: 5 U.S.C. 301, 20 U.S.C. 956, 2 
CFR part 200. 

SOURCE: 79 FR 76091, Dec. 19, 2014, unless 
otherwise noted. 

§ 3374.1 Adoption of 2 CFR Part 200. 

Under the authority listed above, the 
National Endowment for the Human-
ities (NEH) adopts the Office of Man-
agement and Budget (OMB) Guidance 
in 2 CFR part 200. Thus, this part gives 
regulatory effect to the OMB guidance 
and supplements the guidance as need-
ed for NEH. 

PARTS 3375–3399 [RESERVED] 
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CHAPTER XXXIV—DEPARTMENT OF 
EDUCATION 

Part Page 
3400–3473 [Reserved] 
3474 Uniform administrative requirements, cost prin-

ciples, and audit requirements for Federal 
awards .................................................................. 535 

3485 Nonprocurement debarment and suspension ........... 538 
3486–3499 [Reserved] 
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1 C. Ref. 2 CFR 200.102. 2 C. Ref. 2 CFR 200.205, 200.207. 

PARTS 3400–3473 [RESERVED] 

PART 3474—UNIFORM ADMINIS-
TRATIVE REQUIREMENTS, COST 
PRINCIPLES, AND AUDIT RE-
QUIREMENTS FOR FEDERAL 
AWARDS 

Sec. 
3474.1 Adoption of 2 CFR part 200. 
3474.5 How exceptions are made to 2 CFR 

part 200. 
3474.10 Clarification regarding 2 CFR 

200.207. 
3474.15 Contracting with faith-based organi-

zations and nondiscrimination. 
3474.20 Open licensing requirement for com-

petitive grant programs. 

AUTHORITY: 20 U.S.C. 1221e–3, 3474, and 2 
CFR part 200, unless otherwise noted. 

SOURCE: 79 FR 76091, Dec. 19, 2014, unless 
otherwise noted. 

§ 3474.1 Adoption of 2 CFR part 200. 

(a) The Department of Education 
adopts the Office of Management and 
Budget (OMB) Guidance in 2 CFR part 
200, except for 2 CFR 200.102(a) and 2 
CFR 200.207(a). Thus, this part gives 
regulatory effect to the OMB guidance 
and supplements the guidance as need-
ed for the Department. 

(b) The authority for all of the provi-
sions in 2 CFR part 200 as adopted in 
this part is listed as follows. 

(Authority: 20 U.S.C. 1221e–3, 3474, and 2 CFR 
part 200.) 

§ 3474.5 How exceptions are made to 2 
CFR part 200. 1 

(a) With the exception of Subpart F— 
Audit Requirements of 2 CFR part 200, 
the Secretary of Education, after con-
sultation with OMB, may allow excep-
tions for classes of Federal awards or 
non-Federal entities subject to the re-
quirements of this part when excep-
tions are not prohibited by statute. 
However, in the interest of maximum 
uniformity, exceptions from the re-
quirements of this part will be per-
mitted only in unusual circumstances. 

(b) Exceptions for classes of Federal 
awards or non-Federal entities will be 

published on the OMB Web site at 
www.whitehouse.gov/omb. 

(Authority: 20 U.S.C. 1221e–3, 3474, and 2 CFR 
part 200) 

§ 3474.10 Clarification regarding 2 
CFR 200.207. 2 

The Secretary or a pass-through enti-
ty may, in appropriate circumstances, 
designate the specific conditions estab-
lished under 2 CFR 200.207 as ‘‘high-risk 
conditions’’ and designate a non-Fed-
eral entity subject to specific condi-
tions established under § 200.207 as 
‘‘high–risk’’. 

(Authority: 20 U.S.C. 1221e–3, 3474, and 2 CFR 
part 200) 

§ 3474.15 Contracting with faith-based 
organizations and nondiscrimina-
tion. 

(a) This section establishes respon-
sibilities that grantees and subgrantees 
have in selecting contractors to pro-
vide direct Federal services under a 
program of the Department. Para-
graphs (c)(1), (d)(1), and (f) of this sec-
tion establish requirements that sup-
plement the procurement requirements 
in 2 CFR 200.313 through 200.326. Every 
contract between a grantee or sub-
grantee and a faith-based organization 
under a program of direct Federal fi-
nancial assistance must include condi-
tions to implement the requirements in 
paragraphs (c)(1), (d)(1), and (f) of this 
section. 

(b)(1) A faith-based organization is 
eligible to contract with grantees and 
subgrantees, including States, on the 
same basis as any other private organi-
zation, with respect to contracts for 
which such other organizations are eli-
gible. 

(2) In selecting providers of goods and 
services, grantees and subgrantees, in-
cluding States, must not discriminate 
for or against a private organization on 
the basis of the organization’s religious 
character or affiliation and must en-
sure that the award of contracts is free 
from political interference, or even the 
appearance of such interference, and is 
done on the basis of merit, not on the 
basis of religion or religious belief, or 
lack thereof. 
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(c)(1) The provisions of 34 CFR 75.532 
and 76.532 (Use of funds for religion pro-
hibited), 75.712 and 76.712 (Beneficiary 
protections: Written notice), and 75.713 
and 76.713 (Beneficiary protections: Re-
ferral requirements) that apply to a 
faith-based organization that is a 
grantee or subgrantee also apply to a 
faith-based organization that contracts 
with a grantee or subgrantee, including 
a State. 

(2) The requirements referenced 
under paragraph (c)(1) of this section 
do not apply to a faith-based organiza-
tion that provides goods or services to 
a beneficiary under a program sup-
ported only by indirect Federal finan-
cial assistance, as defined in 34 CFR 
75.52(c)(3) and 76.52(c)(3). 

(d)(1) A private organization that en-
gages in explicitly religious activities, 
such as religious worship, instruction, 
or proselytization, must offer those ac-
tivities separately in time or location 
from any programs or services sup-
ported by a contract with a grantee or 
subgrantee, including a State, and at-
tendance or participation in any such 
explicitly religious activities by bene-
ficiaries of the programs and services 
supported by the contract must be vol-
untary. 

(2) The limitations on explicitly reli-
gious activities under paragraph (d)(1) 
of this section do not apply to a faith- 
based organization that provides serv-
ices to a beneficiary under a program 
supported only by indirect Federal fi-
nancial assistance, as defined in 34 CFR 
75.52(c)(3) and 76.52(c)(3). 

(e)(1) A faith-based organization that 
contracts with a grantee or subgrantee, 
including a State, may retain its inde-
pendence, autonomy, right of expres-
sion, religious character, and authority 
over its governance. 

(2) A faith-based organization may, 
among other things— 

(i) Retain religious terms in its 
name; 

(ii) Continue to carry out its mission, 
including the definition, development, 
practice, and expression of its religious 
beliefs; 

(iii) Use its facilities to provide serv-
ices without removing or altering reli-
gious art, icons, scriptures, or other 
symbols from these facilities; 

(iv) Select its board members and 
otherwise govern itself on a religious 
basis; and 

(v) Include religious references in its 
mission statement and other char-
tering or governing documents. 

(f) A private organization that con-
tracts with a grantee or subgrantee, in-
cluding a State, may not discriminate 
against a beneficiary or prospective 
beneficiary in the provision of program 
goods or services on the basis of reli-
gion or religious belief, a refusal to 
hold a religious belief, or refusal to at-
tend or participate in a religious prac-
tice. However, an organization that 
participates in a program funded by in-
direct financial assistance need not 
modify its program activities to ac-
commodate a beneficiary who chooses 
to expend the indirect aid on the orga-
nization’s program. 

(g) A religious organization’s exemp-
tion from the Federal prohibition on 
employment discrimination on the 
basis of religion, in section 702(a) of the 
Civil Rights Act of 1964, 42 U.S.C. 2000e– 
1(a), is not forfeited when the organiza-
tion contracts with a grantee or sub-
grantee. 

(Authority: 20 U.S.C. 1221e–3 and 3474; 2 CFR 
Part 200, E.O. 13559) 

[81 FR 19405, Apr. 4, 2016] 

§ 3474.20 Open licensing requirement 
for competitive grant programs. 

For competitive grants awarded in 
competitions announced after Feb-
ruary 21, 2017: 

(a) A grantee or subgrantee must 
openly license to the public the rights 
set out in paragraph (b)(1) of this sec-
tion in any grant deliverable that is 
created wholly or in part with Depart-
ment competitive grant funds, and that 
constitutes a new copyrightable work; 
provided, however, that when the deliv-
erable consists of modifications to pre- 
existing works, the license shall extend 
only to those modifications that can be 
separately identified and only to the 
extent that open licensing is permitted 
under the terms of any licenses or 
other legal restrictions on the use of 
pre-existing works. 

(b)(1) With respect to copyrightable 
work identified in paragraph (a) of this 
section, the grantee or subgrantee 
must grant to the public a worldwide, 
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non-exclusive, royalty-free, perpetual, 
and irrevocable license to— 

(i) Access, reproduce, publicly per-
form, publicly display, and distribute 
the copyrightable work; 

(ii) Prepare derivative works and re-
produce, publicly perform, publicly dis-
play and distribute those derivative 
works; and 

(iii) Otherwise use the copyrightable 
work, provided that in all such in-
stances attribution is given to the 
copyright holder. 

(2) Grantees and subgrantees may se-
lect any open licenses that comply 
with the requirements of this section, 
including, at the grantee’s or sub-
grantee’s discretion, a license that lim-
its use to noncommercial purposes. The 
open license also must contain— 

(i) A symbol or device that readily 
communicates to users the permissions 
granted concerning the use of the copy-
rightable work; 

(ii) Machine-readable code for digital 
resources; 

(iii) Readily accessed legal terms; 
and 

(iv) The statement of attribution and 
disclaimer specified in 34 CFR 75.620(b). 

(c) A grantee or subgrantee that is 
awarded competitive grant funds must 
have a plan to disseminate the openly 
licensed copyrightable works identified 
in paragraph (a) of this section. 

(d)(1) The requirements of paragraphs 
(a), (b), and (c) of this section do not 
apply to— 

(i) Grants that provide funding for 
general operating expenses; 

(ii) Grants that provide support to in-
dividuals (e.g., scholarships, fellow-
ships); 

(iii) Grant deliverables that are 
jointly funded by the Department and 
another Federal agency if the other 
Federal agency does not require the 
open licensing of its grant deliverables 
for the relevant grant program; 

(iv) Copyrightable works created by 
the grantee or subgrantee that are not 
created with Department grant funds; 

(v) Peer-reviewed scholarly publica-
tions that arise from any scientific re-
search funded, either fully or partially, 
from grants awarded by the Depart-
ment; 

(vi) Grantees or subgrantees under 
the Ready To Learn Television Pro-

gram, as defined in the Elementary and 
Secondary Education Act of 1965, as 
amended, Title II, Subpart 3, Sec. 2431, 
20 U.S.C. 6775; 

(vii) A grantee or subgrantee that 
has received an exception from the 
Secretary under 2 CFR 3474.5 and 2 CFR 
200.102 (e.g., where the Secretary has 
determined that the grantee’s dissemi-
nation plan would likely achieve mean-
ingful dissemination equivalent to or 
greater than the dissemination likely 
to be achieved through compliance 
with paragraph (a) or (b) of this sec-
tion, or compliance with paragraph (a) 
or (b) of this section would impede the 
grantee’s ability to form the required 
partnerships necessary to carry out the 
purpose of the grant); and 

(viii) Grantees or subgrantees for 
which compliance with these require-
ments would conflict with, or materi-
ally undermine the ability to protect 
or enforce, other intellectual property 
rights or obligations of the grantee or 
subgrantee, in existence or under de-
velopment, including those provided 
under 15 U.S.C. 1051, et seq., 18 U.S.C. 
1831–1839, and 35 U.S.C. 200, et seq. 

(2) The requirements of paragraphs 
(a), (b), and (c) of this section do not 
alter any applicable rights in the grant 
deliverable available under 17 U.S.C. 
106A, 203 or 1202, 15 U.S.C. 1051, et seq., 
or State law. 

(e) The license set out in paragraph 
(b)(1) of this section shall not extend to 
any copyrightable work incorporated 
in the grant deliverable that is owned 
by a party other than the grantee or 
subgrantee, unless the grantee or sub-
grantee has acquired the right to pro-
vide such a license in that work. 

(f) Definition. For purposes of this 
section, 

(1) A grant deliverable is a final 
version of a work, including any final 
version of program support materials 
necessary to the use of the deliverable, 
developed to carry out the purpose of 
the grant, as specified in the grant an-
nouncement. 

(2) A derivative work means a deriva-
tive work as defined in the Copyright 
Act, 17 U.S.C. 101. 

[82 FR 7397, Jan. 19, 2017] 
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PART 3485—NONPROCUREMENT 
DEBARMENT AND SUSPENSION 

Sec. 
3485.12 What does this part do? 
3485.22 Does this part apply to me? 
3485.32 What policies and procedures must I 

follow? 

Subpart A—General 

3485.137 May the Department grant an ex-
ception to let an excluded person partici-
pate in a covered transaction? 

Subpart B—Covered Transactions 

3485.220 Are any procurement contracts in-
cluded as covered transactions? 

Subpart C—Responsibilities of Participants 
Regarding Transactions 

3485.310 What must I do if a Federal agency 
excludes a person with whom I am al-
ready doing business in a covered trans-
action? 

3485.315 May I use the services of an ex-
cluded person as a principal under a cov-
ered transaction? 

3485.330 What methods must I use to pass 
requirements down to participants at 
lower tiers with whom I intend to do 
business? 

Subpart D—Responsibilities of the Depart-
ment’s Officials Regarding Trans-
actions 

3485.415 What must I do if a Federal agency 
excludes the participant or a principal 
after I enter into a covered transaction? 

3485.437 What method do I use to commu-
nicate to a participant the requirements 
described in § 180.435 of this title? 

Subpart E [Reserved] 

Subpart F—General Principles Relating to 
Suspension and Debarment Actions 

3485.611 What procedures do we use for a 
suspension or debarment action involv-
ing title IV, HEA transactions? 

3485.612 When does an exclusion by another 
agency affect the ability of the excluded 
person to participate in a title IV, HEA 
transaction? 

Subpart G—Suspension 

3485.711 When does a suspension affect title 
IV, HEA transactions? 

Subpart H—Debarment 

3485.811 When does a debarment affect title 
IV, HEA transactions? 

Subpart I—Definitions 

3485.937 ED Deciding Official. 
3485.952 HEA. 
3485.995 Principal. 
3485.1016 Title IV, HEA participant. 
3485.1017 Title IV, HEA program. 
3485.1018 Title IV, HEA transaction. 

Subpart J [Reserved] 

APPENDIX A TO PART 3485—COVERED TRANS-
ACTIONS 

AUTHORITY: E.O. 12549 (3 CFR 1986 Comp., p. 
189); E.O. 12689 (3 CFR 1989 Comp., p. 235); sec. 
2455, Pub. L. 103–355, 108 Stat. 3327 (31 U.S.C. 
6101 note); 20 U.S.C. 1082, 1094, 1221e–3, and 
3474, unless otherwise noted. 

SOURCE: 77 FR 18673, Mar. 28, 2012, unless 
otherwise noted. 

§ 3485.12 What does this part do? 
(a)(1) The Department of Education 

(the ‘‘Department’’ or ‘‘ED’’) adopts 
subparts A through I of the Office of 
Management and Budget guidance in 2 
CFR part 180. Thus, this part gives reg-
ulatory effect to the OMB guidance and 
supplements the guidance as needed for 
the Department. This part satisfies the 
requirements in section 3 of Executive 
Order 12549, ‘‘Debarment and Suspen-
sion’’ (3 CFR part 1986 Comp., p. 189), 
Executive Order 12689, ‘‘Debarment and 
Suspension’’ (3 CFR part 1989 Comp., p. 
235) and 31 U.S.C. 6101 note (Section 
2455, Pub. L. 103–355, 108 Stat. 3327). 

(2) The table of contents for this part 
contains only those sections in part 
3485 that include supplements to the 
guidance in part 180 and new sections 
needed to implement the guidance for 
the Department’s programs. In those 
sections of the OMB guidance that are 
supplemented, the section in part 3485 
includes both the text of the OMB guid-
ance that is not affected by the change 
and any additional paragraphs that 
need to be added to the OMB guidance. 
For example, § 180.220 of this title con-
tains only paragraphs (a) and (b). The 
text of § 3485.220, which supplements 
§ 180.220 to extend lower-tier trans-
actions to certain transactions below 
the primary tier, includes both the text 
of paragraph (a) and (b) of § 180.220 and 
the text of added paragraph (c). 

(3) In those sections in part 180 that 
do not have paragraph designations 
and that the Department supplements, 
the section in this part implementing 
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the OMB guidance designates the un-
designated paragraph from part 180 as 
paragraph (a) and the first supple-
mental paragraph as paragraph (b). For 
example, 2 CFR 180.330 includes an un-
designated lead in paragraph and two 
subparagraphs designated (a) and (b). 
In § 3485.330, the undesignated para-
graph in 2 CFR 180.330 is designated 
paragraph (a) and the two subpara-
graphs are designated paragraphs (1) 
and (2). The added paragraphs are des-
ignated paragraph (b) and (c). 

(b) The authority for all the provi-
sions in 2 CFR part 180 as adopted in 
this part is listed as follows. 

AUTHORITY: E.O. 12549 (3 CFR 1986 Comp., p. 
189); E.O. 12689 (3 CFR 1989 Comp., p. 235); sec. 
2455, Pub. L. 103–355, 108 Stat. 3327 (31 U.S.C. 
6101 note); 20 U.S.C. 1082, 1094, 1221e–3, and 
3474. 

(Authority: E.O. 12549 (3 CFR 1986 Comp., p. 
189); E.O. 12689 (3 CFR 1989 Comp., p. 235); sec. 
2455, Pub. L. 103–355, 108 Stat. 3327 (31 U.S.C. 
6101 note); 20 U.S.C. 1082, 1094, 1221e–3, and 
3474, unless otherwise noted.) 

§ 3485.22 Does this part apply to me? 
This part applies to you if you are— 
(a) A participant or principal in a 

‘‘covered transaction’’ (see subpart B of 
this part and the definition of ‘‘non-
procurement transaction’’ in § 180.970 of 
this title). 

(b) A respondent in a suspension or 
debarment action of the Department. 

(c) An ED deciding official; or 
(d) An ED officer authorized to enter 

into any type of nonprocurement 
transaction that is a covered trans-
action. 

(Authority: E.O. 12549 (3 CFR 1986 Comp., p. 
189); E.O. 12689 (3 CFR 1989 Comp., p. 235); sec. 
2455, Pub. L. 103–355, 108 Stat. 3327 (31 U.S.C. 
6101 note); 20 U.S.C. 1082, 1094, 1221e–3, and 
3474) 

§ 3485.32 What policies and procedures 
must I follow? 

The Department’s policies and proce-
dures that you must follow are the 
policies and procedures specified in 
this part and in Subparts A through I 
of 2 CFR part 180. The contracts that 
are covered transactions, for example, 
are specified in § 3485.220. Section 
180.205 of this title does not require 
supplementation, so it is not included 
in the table of contents for this part 

and is not separately stated in this 
part. 

(Authority: E.O. 12549 (3 CFR 1986 Comp., p. 
189); E.O. 12689 (3 CFR 1989 Comp., p. 235); sec. 
2455, Pub. L. 103–355, 108 Stat. 3327 (31 U.S.C. 
6101 note); 20 U.S.C. 1082, 1094, 1221e–3, and 
3474) 

Subpart A—General 

§ 3485.137 May the Department grant 
an exception to let an excluded per-
son participate in a covered trans-
action? 

(a) Yes, the Secretary delegates to 
the ED Deciding Official the authority 
under this section to grant an excep-
tion permitting an excluded person to 
participate in a particular covered 
transaction. 

(b) If the ED Deciding Official grants 
an exception, the exception must be in 
writing and state the reason(s) for de-
viating from the Governmentwide pol-
icy in Executive Order 12549. 

(Authority: E.O. 12549 (3 CFR 1986 Comp., p. 
189); E.O. 12689 (3 CFR 1989 Comp., p. 235); sec. 
2455, Pub. L. 103–355, 108 Stat. 3327 (31 U.S.C. 
6101 note); 20 U.S.C. 1082, 1094, 1221e–3, and 
3474) 

Subpart B—Covered Transactions 

§ 3485.220 Are any procurement con-
tracts included as covered trans-
actions? 

(a) Covered transactions under this 
part— 

(1) Do not include any procurement 
contracts awarded directly by a Fed-
eral agency; but 

(2) Do include some procurement con-
tracts awarded by non-Federal partici-
pants in nonprocurement covered 
transactions. 

(b) Specifically, a contract for goods 
or services is a covered transaction if 
any of the following applies: 

(1) The contract is awarded by a par-
ticipant in a nonprocurement trans-
action that is covered under § 180.210 of 
this title, and the amount of the con-
tract is expected to equal or exceed 
$25,000. 

(2) The contract requires the consent 
of an official of a Federal agency. In 
that case, the contract, regardless of 
the amount, always is a covered trans-
action, and it does not matter who 
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awarded it. For example, it could be a 
subcontract awarded by a contractor at 
a tier below a nonprocurement trans-
action, as shown in the Appendix to 
Part 3485—Covered Transactions. 

(3) The contract is for Federally-re-
quired audit services. 

(4) The contract is to perform serv-
ices as a third party servicer in connec-
tion with a title IV, HEA program. 

(c) In addition to the contracts cov-
ered under 2 CFR 180.220(b) of the OMB 
guidance, this part applies to any con-
tract, regardless of tier, that is award-
ed by a contractor, subcontractor, sup-
plier, consultant, or its agent or rep-
resentative in any transaction, if the 
contract is to be funded or provided by 
ED under a covered nonprocurement 
transaction and the amount of the con-
tract is expected to equal or exceed 
$25,000. This extends the coverage of 
the ED nonprocurement suspension and 
debarment requirements to all lower 
tiers of subcontracts under covered 
nonprocurement transactions, as per-
mitted under the OMB guidance at 2 
CFR 180.220(c) (see optional lower tier 
coverage in the figure in Appendix A to 
Part 3485—Covered Transactions). 

(Authority: E.O. 12549 (3 CFR 1986 Comp., p. 
189); E.O. 12689 (3 CFR 1989 Comp., p. 235); sec. 
2455, Pub. L. 103–355, 108 Stat. 3327 (31 U.S.C. 
6101 note); 20 U.S.C. 1082, 1094, 1221e–3, and 
3474) 

Subpart C—Responsibilities of Par-
ticipants Regarding Trans-
actions 

§ 3485.310 What must I do if a Federal 
agency excludes a person with 
whom I am already doing business 
in a covered transaction? 

(a) You as a participant may con-
tinue covered transactions with an ex-
cluded person if the transactions were 
in existence when the agency excluded 
the person. However, you are not re-
quired to continue the transactions, 
and you may consider termination. 
You should make a decision about 
whether to terminate and the type of 
termination action, if any, only after a 
thorough review to ensure that the ac-
tion is proper and appropriate. 

(b) You may not renew or extend cov-
ered transactions (other than no-cost 
time extensions) with any excluded 

person, unless another Federal agency 
responsible for the transaction grants 
an exception under § 180.135 of this title 
or ED grants an exception under 
§ 3485.137. 

(c) If you are a title IV, HEA partici-
pant, you may not continue a title IV, 
HEA transaction with an excluded per-
son after the effective date of the ex-
clusion unless permitted by 34 CFR 
668.26, 682.702, or 668.94, as applicable. 

(Authority: E.O. 12549 (3 CFR 1986 Comp., p. 
189); E.O. 12689 (3 CFR 1989 Comp., p. 235); sec. 
2455, Pub. L. 103–355, 108 Stat. 3327 (31 U.S.C. 
6101 note); 20 U.S.C. 1082, 1094, 1221e–3, and 
3474) 

§ 3485.315 May I use the services of an 
excluded person as a principal 
under a covered transaction? 

(a) You as a participant may con-
tinue to use the services of an excluded 
person as a principal under a covered 
transaction if you were using the serv-
ices of that person in the transaction 
before the person was excluded. How-
ever, you are not required to continue 
using that person’s services as a prin-
cipal. You should make a decision 
about whether to discontinue that per-
son’s services only after a thorough re-
view to ensure that the action is proper 
and appropriate. 

(b) You may not begin to use the 
services of an excluded person as a 
principal under a covered transaction 
unless another Federal agency respon-
sible for the transaction grants an ex-
ception under § 180.135 of this title or, if 
ED took the action, an ED deciding of-
ficial grants an exception under 
§ 3485.137. 

(c) If you are a title IV, HEA partici-
pant— 

(1) You may not renew or extend the 
term of any contract or agreement for 
the services of an excluded person as a 
principal with respect to a title IV, 
HEA transaction; and 

(2) You may not continue to use the 
services of that excluded person as a 
principal under this kind of an agree-
ment or arrangement more than 90 
days after you learn of the exclusion or 
after the close of the Federal fiscal 
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year in which the exclusion takes ef-
fect, whichever is later. 

(Authority: E.O. 12549 (3 CFR 1986 Comp., p. 
189); E.O. 12689 (3 CFR 1989 Comp., p. 235); sec. 
2455, Pub. L. 103–355, 108 Stat. 3327 (31 U.S.C. 
6101 note); 20 U.S.C. 1082, 1094, 1221e–3, and 
3474) 

§ 3485.330 What methods must I use to 
pass requirements down to partici-
pants at lower tiers with whom I in-
tend to do business? 

(a) Before entering into a covered 
transaction with a participant at the 
next lower tier, you must require that 
participant to— 

(1) Comply with this subpart as a 
condition of participation in the trans-
action. You must do so using the meth-
od specified in paragraph (b) of this 
section; and 

(2) Pass the requirement to comply 
with this subpart to each person with 
whom the participant enters into a 
covered transaction at the next lower 
tier. 

(b) To communicate the require-
ments in this part to a participant, you 
must include a term or condition in the 
transaction that requires the partici-
pant’s compliance with part 180, sub-
part C, of this title, as adopted at 
§ 3485.12, and requires the participant to 
include a similar term or condition in 
lower-tier covered transactions. 

(c) The failure of a participant to in-
clude a requirement to comply with 
Subpart C of 2 CFR part 180 in the 
agreement with a lower tier partici-
pant does not affect the lower tier par-
ticipant’s responsibilities under this 
part. 

(Authority: E.O. 12549 (3 CFR 1986 Comp., p. 
189); E.O. 12689 (3 CFR 1989 Comp., p. 235); sec. 
2455, Pub. L. 103–355, 108 Stat. 3327 (31 U.S.C. 
6101 note); 20 U.S.C. 1082, 1094, 1221e–3, and 
3474) 

Subpart D—Responsibilities of the 
Department’s Officials Re-
garding Transactions 

§ 3485.415 What must I do if a Federal 
agency excludes the participant or 
a principal after I enter into a cov-
ered transaction? 

(a) You as a Federal agency official 
may continue covered transactions 
with an excluded person, or under 

which an excluded person is a prin-
cipal, if the transactions were in exist-
ence when the person was excluded. 
You are not required to continue the 
transactions, however, and you may 
consider termination. You should make 
a decision about whether to terminate 
and the type of termination action, if 
any, only after a thorough review to 
ensure that the action is proper. 

(b) You may not renew or extend cov-
ered transactions (other than no-cost 
time extensions) with any excluded 
person, or under which an excluded per-
son is a principal, unless you obtain an 
exception under § 3485.137. 

(c) Title IV, HEA transactions. If you 
are a title IV, HEA participant— 

(1) You may not renew or extend the 
term of any contract or agreement for 
the services of an excluded person as a 
principal with respect to a title IV, 
HEA transaction; and 

(2) You may not continue to use the 
services of that excluded person as a 
principal under this kind of an agree-
ment or arrangement more than 90 
days after you learn of the exclusion or 
after the close of the Federal fiscal 
year in which the exclusion takes ef-
fect, whichever is later. 

(Authority: E.O. 12549 (3 CFR 1986 Comp., p. 
189); E.O. 12689 (3 CFR 1989 Comp., p. 235); sec. 
2455, Pub. L. 103–355, 108 Stat. 3327 (31 U.S.C. 
6101 note); 20 U.S.C. 1082, 1094, 1221e–3, and 
3474) 

§ 3485.437 What method do I use to 
communicate to a participant the 
requirements described in § 180.435 
of this title? 

To communicate the requirements in 
this part to a participant, you must in-
clude a term or condition in the trans-
action that requires the participant’s 
compliance with part 180, subpart C, of 
this title, as adopted at § 3485.12 and re-
quires the participant to include a 
similar term or condition in lower-tier 
covered transactions. 

(Authority: E.O. 12549 (3 CFR 1986 Comp., p. 
189); E.O. 12689 (3 CFR 1989 Comp., p. 235); sec. 
2455, Pub. L. 103–355, 108 Stat. 3327 (31 U.S.C. 
6101 note); 20 U.S.C. 1082, 1094, 1221e–3, and 
3474) 

Subpart E [Reserved] 
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Subpart F—General Principles Re-
lating to Suspension and De-
barment Actions 

§ 3485.611 What procedures do we use 
for a suspension or debarment ac-
tion involving a title IV, HEA trans-
action? 

(a) If we suspend a title IV, HEA par-
ticipant under Executive Order 12549, 
we use the following procedures to en-
sure that the suspension prevents par-
ticipation in title IV, HEA trans-
actions: 

(1) The notification procedures in 
§ 180.715 of this title. 

(2) Instead of the procedures in 
§§ 180.720 through 180.760 of this title, 
the procedures in 34 CFR part 668, sub-
part G, or 34 CFR part 682, subpart D or 
G, as applicable. 

(3) In addition to the findings and 
conclusions required by 34 CFR part 
668, subpart G, or 34 CFR part 682, sub-
part D or G, the suspending official, 
and, on appeal, the Secretary deter-
mines whether there is sufficient cause 
for suspension as explained in § 180.700 
of this title. 

(b) If we debar a title IV, HEA partic-
ipant under E.O. 12549, we use the fol-
lowing procedures to ensure that the 
debarment also precludes participation 
in title IV, HEA transactions: 

(1) The notification procedures in 
§§ 180.805 and 180.870 of this title. 

(2) Instead of the procedures in 
§§ 180.810 through 180.885 of this title, 
the procedures in 34 CFR part 668, sub-
part G, or 34 CFR part 682, subpart D or 
G, as applicable. 

(3) On appeal from a decision debar-
ring a title IV, HEA participant, we 
issue a final decision after we receive 
any written materials from the parties. 

(4) In addition to the findings and 
conclusions required by 34 CFR part 
668, subpart G, or 34 CFR part 682, sub-
part D or G, the debarring official, and, 
on appeal, the Secretary determines 
whether there is sufficient cause for de-
barment as explained in § 180.800 of this 
title. 

(Authority: E.O. 12549 (3 CFR 1986 Comp., p. 
189); E.O. 12689 (3 CFR 1989 Comp., p. 235); sec. 
2455, Pub. L. 103–355, 108 Stat. 3327 (31 U.S.C. 
6101 note); 20 U.S.C. 1082, 1094, 1221e–3, and 
3474) 

§ 3485.612 When does an exclusion by 
another agency affect the ability of 
the excluded person to participate 
in a title IV, HEA transaction? 

(a) If a title IV, HEA participant is 
debarred by another agency under E.O. 
12549, using procedures described in 
paragraph (d) of this section, that 
party is not eligible to enter into title 
IV, HEA transactions for the duration 
of the debarment. 

(b)(1) If a title IV, HEA participant is 
suspended by another agency under 
E.O. 12549 or under a proposed debar-
ment under the Federal Acquisition 
Regulation (FAR) (48 CFR part 9, sub-
part 9.4), using procedures described in 
paragraph (d) of this section, that 
party is not eligible to enter into title 
IV, HEA transactions for the duration 
of the suspension. 

(2)(i) The suspension of title IV, HEA 
eligibility as a result of suspension by 
another agency lasts for at least 60 
days. 

(ii) If the excluded party does not ob-
ject to the suspension, the 60-day pe-
riod begins on the 35th day after that 
agency issues the notice of suspension. 

(iii) If the excluded party objects to 
the suspension, the 60-day period be-
gins on the date of the decision of the 
suspending official. 

(3) The suspension of title IV, HEA 
eligibility does not end on the 60th day 
if— 

(i) The excluded party agrees to an 
extension; or 

(ii) Before the 60th day we begin a 
limitation or termination proceeding 
against the excluded party under 34 
CFR part 668, subpart G, or part 682, 
subpart D or G. 

(c)(1) If a title IV, HEA participant is 
debarred or suspended by another Fed-
eral agency— 

(i) We notify the participant whether 
the debarment or suspension prohibits 
participation in title IV, HEA trans-
actions; and 

(ii) If participation is prohibited, we 
state the effective date and duration of 
the prohibition. 

(2) If a debarment or suspension by 
another agency prohibits participation 
in title IV, HEA transactions, that pro-
hibition takes effect 20 days after we 
mail notice of our action. 
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(3) If the Department or another Fed-
eral agency suspends a title IV, HEA 
participant, we determine whether 
grounds exist for an emergency action 
against the participant under 34 CFR 
part 668, subpart G, or part 682, subpart 
D or G, as applicable. 

(4) We use the procedures in § 3485.611 
to exclude a title IV, HEA participant 
excluded by another Federal agency 
using procedures that did not meet the 
standards in paragraph (d) of this sec-
tion. 

(d) If a title IV, HEA participant is 
excluded by another agency, we debar, 
terminate, or suspend the participant— 
as provided under this part, 34 CFR 
part 668, or 34 CFR part 682, as applica-
ble—if that agency followed procedures 
that gave the excluded party— 

(1) Notice of the proposed action; 
(2) An opportunity to submit and 

have considered evidence and argument 
to oppose the proposed action; 

(3) An opportunity to present its ob-
jection at a hearing— 

(i) At which the agency has the bur-
den of persuasion by a preponderance 
of the evidence that there is cause for 
the exclusion; and 

(ii) Conducted by an impartial person 
who does not also exercise prosecu-
torial or investigative responsibilities 
with respect to the exclusion action; 

(4) An opportunity to present witness 
testimony, unless the hearing official 
finds that there is no genuine dispute 
about a material fact; 

(5) An opportunity to have agency 
witnesses with personal knowledge of 
material facts in genuine dispute tes-
tify about those facts, if the hearing of-
ficial determines their testimony to be 
needed, in light of other available evi-
dence and witnesses; and 

(6) A written decision stating find-
ings of fact and conclusions of law on 
which the decision is rendered. 

(Authority: E.O. 12549 (3 CFR 1986 Comp., p. 
189); E.O. 12689 (3 CFR 1989 Comp., p. 235); sec. 
2455, Pub. L. 103–355, 108 Stat. 3327 (31 U.S.C. 
6101 note); 20 U.S.C. 1082, 1094, 1221e–3, and 
3474) 

Subpart G—Suspension 

§ 3485.711 When does a suspension af-
fect title IV, HEA transactions? 

(a) A suspension under § 3485.611(a) 
takes effect immediately if the Sec-
retary takes an emergency action 
under 34 CFR part 668, subpart G, or 34 
CFR part 682, subpart D or G, at the 
same time the Secretary issues the sus-
pension. 

(b)(1) Except as provided under para-
graph (a) of this section, a suspension 
under § 3485.611(a) takes effect 20 days 
after those procedures are complete. 

(2) If the respondent appeals the sus-
pension to the Secretary before the ex-
piration of the 20 days under paragraph 
(b)(1) of this section, the suspension 
takes effect when the respondent re-
ceives the Secretary’s decision. 

(Authority: E.O. 12549 (3 CFR 1986 Comp., p. 
189); E.O. 12689 (3 CFR 1989 Comp., p. 235); sec. 
2455, Pub. L. 103–355, 108 Stat. 3327 (31 U.S.C. 
6101 note); 20 U.S.C. 1082, 1094, 1221e–3, and 
3474) 

Subpart H—Debarment 

§ 3485.811 When does a debarment af-
fect title IV, HEA transactions? 

(a) A debarment under § 3485.611(b) 
takes effect 30 days after those proce-
dures are complete. 

(b) If the respondent appeals the de-
barment to the Secretary before the 
expiration of the 30 days under para-
graph (a) of this section, the debarment 
takes effect when the respondent re-
ceives the Secretary’s decision. 

(Authority: E.O. 12549 (3 CFR 1986 Comp., p. 
189); E.O. 12689 (3 CFR 1989 Comp., p. 235); sec. 
2455, Pub. L. 103–355, 108 Stat. 3327 (31 U.S.C. 
6101 note); 20 U.S.C. 1082, 1094, 1221e–3, and 
3474) 

Subpart I—Definitions 

§ 3485.937 ED Deciding Official. 

The ED Deciding Official is an officer 
of the Department who has delegated 
authority under the procedures of the 
Department of Education to decide 

VerDate Sep<11>2014 09:41 Mar 05, 2018 Jkt 244005 PO 00000 Frm 00555 Fmt 8010 Sfmt 8010 Y:\SGML\244005.XXX 244005rm
aj

et
te

 o
n 

D
S

K
B

C
K

N
H

B
2P

R
O

D
 w

ith
 C

F
R



544 

2 CFR Ch. XXXIV (1–1–18 Edition) § 3485.952 

whether to affirm a suspension or enter 
a debarment. 

(Authority: E.O. 12549 (3 CFR 1986 Comp., p. 
189); E.O. 12689 (3 CFR 1989 Comp., p. 235); sec. 
2455, Pub. L. 103–355, 108 Stat. 3327 (31 U.S.C. 
6101 note); 20 U.S.C. 1082, 1094, 1221e–3, and 
3474) 

§ 3485.952 HEA. 
HEA means the Higher Education Act 

of 1965, as amended. 

(Authority: E.O. 12549 (3 CFR 1986 Comp., p. 
189); E.O. 12689 (3 CFR 1989 Comp., p. 235); sec. 
2455, Pub. L. 103–355, 108 Stat. 3327 (31 U.S.C. 
6101 note); 20 U.S.C. 1082, 1094, 1221e–3, and 
3474) 

§ 3485.995 Principal. 
Principal means— 
(a) An officer, director, owner, part-

ner, principal investigator, or other 
person within a participant with man-
agement or supervisory responsibilities 
related to a covered transaction; or 

(b) A consultant or other person, 
whether or not employed by the partic-
ipant or paid with Federal funds, who— 

(1) Is in a position to handle Federal 
funds; 

(2) Is in a position to influence or 
control the use of those funds; or 

(3) Occupies a technical or profes-
sional position capable of substantially 
influencing the development or out-
come of an activity required to perform 
the covered transaction. 

(c) For the purposes of Department of 
Education title IV, HEA transactions— 

(1) A third-party servicer, as defined 
in 34 CFR 668.2 or 682.200; or 

(2) Any person who provides services 
described in 34 CFR 668.2 or 682.200 to a 
title IV, HEA participant, whether or 
not that person is retained or paid di-
rectly by the title IV, HEA participant. 

(Authority: E.O. 12549 (3 CFR 1986 Comp., 
p.189); E.O. 12689 (3 CFR 1989 Comp., p.235); 
sec. 2455, Pub. L. 103–355, 108 Stat. 3327 (31 
U.S.C. 6101 note); 20 U.S.C. 1082, 1094, 1221e–3, 
and 3474) 

§ 3485.1016 Title IV, HEA participant. 

A title IV, HEA participant is— 
(a) An institution described in 34 

CFR 600.4, 600.5, or 600.6 that provides 
postsecondary education; or 

(b) A lender, third-party servicer, or 
guaranty agency, as those terms are 
defined in 34 CFR 668.2 or 682.200. 

(Authority: E.O. 12549 (3 CFR 1986 Comp., 
p.189); E.O. 12689 (3 CFR 1989 Comp., p.235); 
sec. 2455, Pub. L. 103–355, 108 Stat. 3327 (31 
U.S.C. 6101 note); 20 U.S.C. 1082, 1094, 1221e–3, 
and 3474) 

§ 3485.1017 Title IV, HEA program. 

A title IV, HEA program includes 
any program listed in 34 CFR 668.1(c). 

(Authority: E.O. 12549 (3 CFR 1986 Comp., 
p.189); E.O. 12689 (3 CFR 1989 Comp., p. 235); 
sec. 2455, Pub. L. 103–355, 108 Stat. 3327 (31 
U.S.C. 6101 note); 20 U.S.C. 1082, 1094, 1221e–3, 
and 3474) 

§ 3485.1018 Title IV, HEA transaction. 

A title IV, HEA transaction in-
cludes— 

(a) A disbursement or delivery of 
funds provided under a title IV, HEA 
program to a student or borrower; 

(b) A certification by an educational 
institution of eligibility for a loan 
under a title IV, HEA program; 

(c) Guaranteeing a loan made under a 
title IV, HEA program; and 

(d) The acquisition or exercise of any 
servicing responsibility for a grant, 
loan, or work study assistance under a 
title IV, HEA program. 

(Authority: E.O. 12549 (3 CFR 1986 Comp., 
p.189); E.O. 12689 (3 CFR 1989 Comp., p.235); 
sec. 2455, Pub. L. 103–355, 108 Stat. 3327 (31 
U.S.C. 6101 note); 20 U.S.C. 1082, 1094, 1221e–3, 
and 3474) 

Subpart J [Reserved] 
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APPENDIX A TO PART 3485—COVERED TRANSACTIONS 

PARTS 3486–3499 [RESERVED] 
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CHAPTER XXXV—EXPORT-IMPORT BANK OF 
THE UNITED STATES 

Part Page 
3500–3512 [Reserved] 
3513 Nonprocurement debarment and suspension ........... 549 
3514–3599 [Reserved] 
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PARTS 3500–3512 [RESERVED] 

PART 3513—NONPROCUREMENT 
DEBARMENT AND SUSPENSION 

Sec. 
3513.10 What does this part do? 
3513.20 Does this part apply to me? 
3513.30 What policies and procedures must I 

follow? 

Subpart A—General 

3513.137 Who at Ex-Im Bank may grant an 
exception to let an excluded person par-
ticipate in a covered transaction? 

Subpart B—Covered Transactions 

3513.220 What contracts and subcontracts, 
in addition to those listed in 2 CFR 
180.220, are covered transactions? 

Subpart C—Responsibilities of Participants 
Regarding Transactions 

3513.332 What methods must I use to pass 
requirements down to participants at 
lower tiers with whom I intend to do 
business? 

Subpart D—Responsibilities of Federal 
Agency Officials Regarding Transactions 

3513.437 What method do I use to commu-
nicate to a participate the requirements 
described in the OMB guidance at 2 CFR 
180.435? 

Subparts E–J [Reserved] 

AUTHORITY: Sec. 2455, Pub. L. 103–355, 108 
Stat. 3327; E.O. 12549, 3 CFR, 1986 Comp., p. 
189; E.O. 12689, 3 CFR, 1989 Comp., p. 235. 

SOURCE: 72 FR 30244, May 31, 2007, unless 
otherwise noted. 

§ 3513.10 What does this part do? 
This part adopts the Office of Man-

agement and Budget (OMB) guidance in 
subparts A through I of 2 CFR part 180, 
as supplemented by this part, as the 
Export Import Bank of the United 
States (Ex-Im Bank) policies and pro-
cedures for nonprocurement debarment 
and suspension. It thereby gives regu-
latory effect for Ex-Im Bank to the 
OMB guidance as supplemented by this 
part. This part satisfies the require-
ments in section 3 of Executive Order 
12549, ‘‘Debarment and Suspension’’ (3 
CFR 1986 Comp., p. 189), Executive 
Order 12689, ‘‘Debarment and Suspen-

sion’’ (3 CFR 1989 Comp., p. 235) and 31 
U.S.C. 6101 note (Section 2455, Pub. L. 
103–355, 108 Stat. 3327). 

§ 3513.20 Does this part apply to me? 
This part and, through this part, per-

tinent portions of the OMB guidance in 
subparts A through I of 2 CFR part 180 
(see table at 2 CFR 180.100(b)) apply to 
you if you are a— 

(a) Participant or principal in a 
‘‘covered transaction’’ (see subpart B of 
2 CFR part 180 and the definition of 
‘‘nonprocurement transaction’’ at 2 
CFR 180.970, as supplemented by sub-
part B of this part). 

(b) Respondent in an Ex-Im Bank sus-
pension or debarment action. 

(c) Ex-Im Bank debarment or suspen-
sion official; 

(d) Ex-Im Bank grants officer, agree-
ments officer, or other official author-
ized to enter into any type of non-
procurement transaction that is a cov-
ered transaction; 

§ 3513.30 What policies and procedures 
must I follow? 

Ex-Im Bank policies and procedures 
that you must follow are the policies 
and procedures specified in each appli-
cable section of the OMB guidance in 
subparts A through I of 2 CFR part 180, 
as that section is supplemented by the 
section in this part with the same sec-
tion number. The contracts that are 
covered transactions, for example, are 
specified by section 220 of the OMB 
guidance (i.e., 2 CFR 180.220) as supple-
mented by section 220 in this pat (i.e., 
§ 3513.220). For any section of OMB 
guidance in subparts A through I of 2 
CFR 180 that has no corresponding sec-
tion in this part, Ex-Im Bank policies 
and procedures are those in the OMB 
guidance. 

Subpart A—General 

§ 3513.137 Who in Ex-Im Bank may 
grant an exception to let an ex-
cluded person participate in a cov-
ered transaction? 

(a) The Ex-Im Bank agency head or 
designee may grant an exception per-
mitting an excluded person to partici-
pate in a particular covered 
transacting. If the Ex-Im Bank agency 
head or designee grants an exception, 
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the exception must be in writing and 
state the reason(s) for deviating from 
the government wide policy in Execu-
tive Order 12549. 

(b) An exception granted by one 
agency for an excluded person does not 
extend to the covered transactions of 
another agency. 

Subpart B—Covered Transactions 
§ 3513.220 What contracts and sub-

contracts, in addition to those listed 
in 2 CFR 180.220, are covered trans-
actions? 

Although the OMB guidance at 2 CFR 
180.220(c) allows a Federal agency to do 
so (also see optional lower tier cov-
erage in the figure in the appendix to 2 
CFR part 180), Ex-Im Bank does not ex-
tend coverage of nonprocurement sus-
pension and debarment requirements 
beyond first-tier procurement under a 
covered nonprocurement transaction. 

Subpart C—Responsibilities of Par-
ticipants Regarding Trans-
actions 

§ 3513.332 What methods must I use to 
pass requirements down to partici-
pants at lower tiers with whom I in-
tend to do business? 

To communicate the requirements, 
you must include a term or condition 

in the transaction requiring the par-
ticipants’ compliance with subpart C of 
this part and requiring them to include 
a similar term or condition in lower- 
tiered covered transactions. 

Subpart D—Responsibilities of Fed-
eral Agency Officials Regard-
ing Transactions 

§ 3513.437 What method do I use to 
communicate to a participant the 
requirements described in the OMB 
guidance at 2 CFR 180.435? 

To communicate to a participant the 
requirements described in 2 CFR 180.435 
of the OMB guidance, you must include 
a term or condition in the transaction 
that requires the participant’s compli-
ance with subpart C of 2 CFR part 180, 
as supplemented by subpart C of this 
part, and requires the participant to 
include a similar term or condition in 
lower-tier covered transactions. 

Subparts E–J [Reserved] 

PARTS 3514–3599 [RESERVED] 
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CHAPTER XXXVI—OFFICE OF NATIONAL 
DRUG CONTROL POLICY, EXECUTIVE OFFICE 

OF THE PRESIDENT 

Part Page 
3600–3602 [Reserved] 
3603 Uniform administrative requirements, cost prin-

ciples, and audit requirements for Federal 
awards .................................................................. 553 

3604–3699 [Reserved] 
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PARTS 3600–3602 [RESERVED] 

PART 3603—UNIFORM ADMINIS-
TRATIVE REQUIREMENTS, COST 
PRINCIPLES, AND AUDIT RE-
QUIREMENTS FOR FEDERAL 
AWARDS 

AUTHORITY: 21 U.S.C. 1706; 21 U.S.C. 1703(d), 
1703(f), 21 U.S.C. 1701, 21 U.S.C. 1521–1548, 21 
U.S.C. 2001–2003, Office of National Drug Con-
trol Policy Reauthorization Act of 2006, P.L 
109–469 (2006), 2 CFR part 200. 

SOURCE: 79 FR 76105, Dec. 19, 2014, unless 
otherwise noted. 

§ 3603.1 Adoption of 2 CFR Part 200. 
Under the authority listed above, the 

Executive Office of the President, Of-
fice of National Drug Control Policy 
(ONDCP) adopts the Office of Manage-
ment and Budget (OMB) Guidance in 2 
CFR part 200. Thus, this part gives reg-
ulatory effect to the OMB guidance and 
supplements the guidance as needed for 
ONDCP. 

PARTS 3604–3699 [RESERVED] 
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CHAPTER XXXVII—PEACE CORPS 

Part Page 
3700 Nonprocurement debarment and suspension ........... 557 
3701–3799 [Reserved] 
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PART 3700—NONPROCUREMENT 
DEBARMENT AND SUSPENSION 

Sec. 
3700.10 What does this part do? 
3700.20 Does this part apply to me? 
3700.30 What policies and procedures must I 

follow? 
3700.137 Who in the Peace Corps may grant 

an exception to let an excluded person 
participate in a covered transaction? 

3700.220 What contracts and subcontracts, 
in addition to those listed in 2 CFR 
180.220, are covered transactions? 

3700.332 What methods must I use to pass 
requirements down to participants at 
lower tiers with whom I intend to do 
business? 

3700.437 What method do I use to commu-
nicate to a participant the requirements 
described in the OMB guidance at 2 CFR 
180.435? 

AUTHORITY: Sec. 2455, Pub. L. 103–355, 108 
Stat. 3327; E.O. 12549, 3 CFR, 1986 Comp., p. 
189; E.O. 12689, 3 CFR, 1989 Comp., p. 235; 22 
U.S.C. 2503(b). 

SOURCE: 71 FR 64731, Nov. 22, 2006, unless 
otherwise noted. 

§ 3700.10 What does this part do? 
This part adopts the Office of Man-

agement and Budget (OMB) guidance in 
subparts A through I of 2 CFR part 180, 
as supplemented by this part, as the 
Peace Corps policies and procedures for 
nonprocurement debarment and sus-
pension. It thereby gives regulatory ef-
fect for the Peace Corps to the OMB 
guidance as supplemented by this part. 
This part satisfies the requirements in 
section 3 of Executive Order 12549, 
‘‘Debarment and Suspension’’ (3 CFR 
1986 Comp., p. 189), Executive Order 
12689, ‘‘Debarment and Suspension’’ (3 
CFR 1989 Comp., p. 235) and 31 U.S.C. 
6101 note (Section 2455, Pub. L. 103–355, 
108 Stat. 3327). 

§ 3700.20 Does this part apply to me? 
This part and, through this part, per-

tinent portions of the OMB guidance in 
subparts A through I of 2 CFR part (see 
table at 2 CFR 180.100(b)) apply to you 
if you are a— 

(a) Participant or principal in a 
‘‘covered transaction’’ (see subpart B of 
2 CFR part 180 and the definition of 
‘‘nonprocurement transaction’’ at 2 
CFR 180.970); 

(b) Respondent in a Peace Corps sus-
pension or debarment action; 

(c) Peace Corps debarment or suspen-
sion official; or 

(d) Peace Corps grants officer, agree-
ments officer, or other official author-
ized to enter into any type of non-
procurement transaction that is a cov-
ered transaction. 

§ 3700.30 What policies and procedures 
must I follow? 

The Peace Corps policies and proce-
dures that you must follow are the 
policies and procedures specified in 
each applicable section of the OMB 
guidance in subparts A through I of 2 
CFR part 180, as that section is supple-
mented by the section in this part with 
the same section number. The con-
tracts that are covered transactions, 
for example, are specified by section 
220 of the OMB guidance (i.e., 2 CFR 
180.220) as supplemented by section 220 
in this part (i.e., § 3700.220). For any 
section of OMB guidance in subparts A 
through I of 2 CFR 180 that has no cor-
responding section in this part, Peace 
Corps policies and procedures are those 
in the OMB guidance. 

§ 3700.137 Who in the Peace Corps may 
grant an exception to let an ex-
cluded person participate in a cov-
ered transaction? 

The Director of the Peace Corps has 
the authority to grant an exception to 
let an excluded person participate in a 
covered transaction, as provided in the 
OMB guidance at 2 CFR 180.135. 

§ 3700.220 What contracts and sub-
contracts, in addition to those listed 
in 2 CFR 180.220, are covered trans-
actions? 

Although the OMB guidance at 2 CFR 
180.220(c) allows a Federal agency to do 
so (also see optional lower tier cov-
erage in the figure in the appendix to 2 
CFR part 180), Peace Corps does not ex-
tend coverage of nonprocurement sus-
pension and debarment requirements 
beyond first-tier procurement con-
tracts under a covered nonprocurement 
transaction. 
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§ 3700.332 What methods must I use to 
pass requirements down to partici-
pants at lower tiers with whom I in-
tend to do business? 

You as a participant must include a 
term or condition in lower-tier trans-
actions requiring lower-tier partici-
pants to comply with subpart C of the 
OMB guidance in 2 CFR part 180. 

§ 3700.437 What method do I use to 
communicate to a participant the 
requirements described in the OMB 
guidance at 2 CFR 180.435? 

To communicate to a participant the 
requirements described in 2 CFR 180.435 

of the OMB guidance, you as an agency 
official must include a term or condi-
tion in the transaction that requires 
the participant’s compliance with sub-
part C of 2 CFR part 180, and requires 
the participant to include a similar 
term or condition in lower-tier covered 
transactions. 

PARTS 3701–3799 [RESERVED] 
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CHAPTER LVIII—ELECTION ASSISTANCE 
COMMISSION 

Part Page 
5800 Nonprocurement debarment and suspension ........... 561 
5801–5899 [Reserved] 
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PART 5800—NONPROCUREMENT 
DEBARMENT AND SUSPENSION 

Sec. 
5800.10 What does this part do? 
5800.20 Does this part apply to me? 
5800.30 What policies and procedures must I 

follow? 

Subpart A—General 

5800.137 Who at the Commission may grant 
an exception to let an excluded person 
participate in a covered transaction? 

Subpart B—Covered Transactions 

5800.220 What contracts and subcontracts, 
in addition to those listed in 2 CFR 
180.220, are covered transactions? 

Subpart C—Responsibilities of Participants 
Regarding Transactions 

5800.332 What methods must I use to pass 
requirements down to participants at 
lower tiers with whom I intend to do 
business? 

Subpart D—Responsibilities of Federal 
Agency Officials Regarding Transactions 

5800.437 What method do I use to commu-
nicate to a participant the requirements 
described in the OMB guidance at 2 CFR 
180.435? 

5800.765 May I ask the suspending official to 
reconsider a decision to suspend me? 

5800.875 May I ask the debarring official to 
reconsider a decision to debar me? 

5800.880 What factors may influence the de-
barring official during reconsideration? 

5800.890 How may I appeal my debarment? 

Subparts E–H [Reserved] 

Subpart I—Definitions 

5800.930 Debarring official. 
5800.970 Nonprocurement transaction. 
5800.1010 Suspending official. 

Subpart J [Reserved] 

AUTHORITY: Sec. 2455, Pub. L. 103–355, 108; 
Stat. 3327 (31 U.S.C. 6101 note); E.O. 12549; (3 
CFR, 1986 Comp., p. 189); E.O. 12689 (3); CFR, 
1989 Comp., p. 235). 

SOURCE: 75 FR 41692, July 19, 2010, unless 
otherwise noted. 

§ 5800.10 What does this part do? 
This part adopts the Office of Man-

agement and Budget (OMB) guidance in 
Subparts A through I of 2 CFR part 180, 

as supplemented by this part, as the 
U.S. Election Assistance Commission 
(‘‘the Commission’’ or ‘‘EAC’’) policies 
and procedures for nonprocurement de-
barment and suspension. It thereby 
gives regulatory effect for the Commis-
sion to the OMB guidance as supple-
mented by this part. This part satisfies 
the requirements in section 3 of Execu-
tive Order 12549, ‘‘Debarment and Sus-
pension’’ and 31 U.S.C. 6101 note. 

§ 5800.20 Does this part apply to me? 

This part and, through this part, per-
tinent portions of the OMB guidance in 
subparts A through I of 2 CFR part (see 
table at 2 CFR 180.100(b)) apply to you 
if you are a— 

(a) Participant or principal in a 
‘‘covered transaction’’ (see subpart B of 
2 CFR part 180 and the definition of 
‘‘nonprocurement transaction’’ at 2 
CFR 180.970); 

(b) Respondent in a Commission sus-
pension or debarment action; 

(c) Commission debarment or suspen-
sion official; or 

(d) Commission grants officer, agree-
ments officer, or other official author-
ized to enter into any type of non-
procurement transaction that is a cov-
ered transaction. 

§ 5800.30 What policies and procedures 
must I follow? 

The Commission policies and proce-
dures that you must follow are the 
policies and procedures specified in 
each applicable section of the OMB 
guidance in Subparts A through I of 2 
CFR part 180, as that section is supple-
mented by the section in this part with 
the same section number. The con-
tracts that are covered transactions, 
for example, are specified by section 
220 of the OMB guidance (i.e., 2 CFR 
180.220) as supplemented by section 220 
in this part (i.e., § lll.220). For any 
section of OMB guidance in Subparts A 
through I of 2 CFR 180 that has no cor-
responding section in this part, Com-
mission policies and procedures are 
those in the OMB guidance. 
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Subpart A—General 
§ 5800.137 Who at the Commission may 

grant an exception to let an ex-
cluded person participate in a cov-
ered transaction? 

The Commission’s Contracting Offi-
cer has the authority to grant an ex-
ception to let an excluded person par-
ticipate in a covered transaction, as 
provided in the OMB guidance at 2 CFR 
180.135. 

Subpart B—Covered Transactions 
§ 5800.220 What contracts and sub-

contracts, in addition to those listed 
in 2 CFR 180.220, are covered trans-
actions? 

Pursuant to 2 CFR 180.220(c), the 
Commission extends coverage of non-
procurement suspension and debarment 
requirements beyond first-tier procure-
ment contracts to include any sub-
contract to be funded by the Commis-
sion, the value of which is expected to 
equal to or exceed $25,000 or 30 percent 
of the value of first-tier transaction, 
whichever is lesser. 

Subpart C—Responsibilities of Par-
ticipants Regarding Trans-
actions 

§ 5800.332 What methods must I use to 
pass requirements down to partici-
pants at lower tiers with whom I in-
tend to do business? 

If a lower-tier transaction is covered 
pursuant to § 5800.220, you as a partici-
pant must include a term or condition 
in lower-tier transactions requiring 
lower-tier participants to comply with 
Subpart C of the OMB guidance in 2 
CFR part 180. 

Subpart D—Responsibilities of Fed-
eral Agency Officials Regard-
ing Transactions 

§ 5800.437 What method do I use to 
communicate to a participant the 
requirements described in the OMB 
guidance at 2 CFR 180.435? 

To communicate to a participant the 
requirements described in 2 CFR 180.435 
of the OMB guidance, you as an agency 
official must include a term or condi-
tion in the transaction that requires 

the participant’s compliance with sub-
part C of 2 CFR part 180, and requires 
the participant to include a similar 
term or condition in lower-tier covered 
transactions. 

§ 5800.765 May I ask the suspending of-
ficial to reconsider a decision to 
suspend me? 

Yes. Within 30 days of receiving a 
final notice of suspension, you may 
make a written request for the sus-
pending official to reconsider your sus-
pension. 

§ 5800.875 May I ask the debarring of-
ficial to reconsider a decision to 
debar me? 

Yes. Within 30 days of receiving a 
final notice of debarment, you may 
make a written request for the debar-
ring official to reconsider your debar-
ment pursuant to § 5800.880. The dis-
position of your request for reconsider-
ation; or the result of your appeal; 
shall be considered a final agency ac-
tion. 

§ 5800.880 What factors may influence 
the debarring official during recon-
sideration? 

The debarring official may reduce or 
terminate your debarment based on: 

(a) Newly discovered material evi-
dence; 

(b) A reversal of the conviction or 
civil judgment upon which your debar-
ment was based; 

(c) A bona fide change in ownership 
or management; 

(d) Elimination of other causes for 
which the debarment was imposed; or 

(e) Other reasons the debarring offi-
cial finds appropriate. 

§ 5800.890 How may I appeal my de-
barment? 

(a) If the Commission debarring offi-
cial issues a decision under 2 CFR 
180.870 to debar you after you present 
information in opposition to a proposed 
debarment under § 180.815, you may ask 
for review of the debarring official’s de-
cision in two ways: 

(1) You may ask the debarring offi-
cial under § 875 to reconsider the deci-
sion for material errors of fact or law 
that you believe will change the out-
come of the matter; or 
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(2) You may request a review by the 
EAC’s debarment appeals body (DAP), 
which is composed of the Executive Di-
rector, Chief Financial Officer, and 
Chief Operating Officer. The DAP will 
review your appeal and make a deter-
mination on whether to sustain or re-
verse the decision of the debarring offi-
cial. The DAP will then make a rec-
ommendation to the EAC Commis-
sioners who will vote by circulation on 
whether to accept or reject the rec-
ommendation of the DAP. A request to 
review the debarring official’s decision 
to debar you must be made within 30 
days of your receipt of the debarring 
official’s decision under § 180.870 or 
paragraph (a)(1) of this section. How-
ever, the DAP may recommend to the 
EAC Commissioners that the debarring 
official’s decision be reversed, based on 
a majority vote of the DAP, only where 
the DAP finds that the decision is 
based on a clear error of material fact 
or law, or where DAP finds that the de-
barring official’s decision was arbi-
trary, capricious, or an abuse of discre-
tion. You may appeal the debarring of-
ficial’s decision without requesting re-
consideration, or you may appeal the 
decision of the debarring official on re-
consideration. 

(b) A request for review under this 
section must be in writing; promi-
nently state on the envelope or other 
cover and at the top of the first page 
‘‘Debarment Appeal;’’ state the specific 
findings you believe to be in error; and 
include the reasons or legal bases for 
your position. The appeal request 
should be delivered or addressed to the 
U.S. Election Assistance Commission, 
1201 New York Avenue, NW., Suite 300, 
Washington, DC 20005. 

(c) After the circulation vote of the 
EAC Commissioners has been certified, 
either the Commission debarring offi-
cial or the DAP must notify you of 

their decision under this section, in 
writing, using the notice procedures 
set forth at §§ 180.615 and 180.975. 

(d) [Reserved] 
(e) Nothing in this part prohibits the 

EAC from delegating the appeal review 
process to another Federal agency 
through a memorandum of under-
standing or interagency agreement. 

Subparts E–H [Reserved] 

Subpart I—Definitions 

§ 5800.930 Debarring official. 
For the Commission, the debarring 

official for all nonprocurement trans-
actions is the Commission’s Con-
tracting Officer. In the case of a va-
cancy in the position of the Con-
tracting Officer, the alternate debar-
ring official is the Chief Financial Offi-
cer. 

§ 5800.970 Nonprocurement trans-
action. 

While the Commission treats all pay-
ments made to states under 42 U.S.C. 
15301, 15302 and 15401 as grants, this 
part does not apply to grants made to 
states and political subdivisions there-
in. 

§ 5800.1010 Suspending official. 
For the Commission, the debarring 

official for all nonprocurement trans-
actions is the Commission’s Con-
tracting Officer. In the case of a va-
cancy in the position of the Con-
tracting Officer, the alternate debar-
ring official is the Chief Financial Offi-
cer. 

Subpart J [Reserved] 

PARTS 5801–5899 [RESERVED] 
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CHAPTER LIX—GULF COAST ECOSYSTEM 
RESTORATION COUNCIL 

Part Page 
5900 Uniform administrative requirements, cost prin-

ciples, and audit requirements for Federal 
awards .................................................................. 567 

5901–5999 [Reserved] 
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PART 5900—UNIFORM ADMINIS-
TRATIVE REQUIREMENTS, COST 
PRINCIPLES, AND AUDIT RE-
QUIREMENTS FOR FEDERAL 
AWARDS 

AUTHORITY: 5 U.S.C. 301; 33 U.S.C. 1321(t)(2); 
38 U.S.C. 501; 2 CFR part 200. 

SOURCE: 79 FR 76106, Dec. 19, 2014, unless 
otherwise noted. 

§ 5900.101 Adoption of 2 CFR Part 200. 

Under the authority listed above, the 
Gulf Coast Ecosystem Restoration 
Council adopts the Office of Manage-
ment and Budget (OMB) Guidance in 2 
CFR part 200. Thus, this part gives reg-
ulatory effect to the OMB guidance and 
supplements the guidance as needed for 
the Council. 

PARTS 5901–5999 [RESERVED] 
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