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program or activity or in undue finan-
cial and administrative burdens. In 
those circumstances where agency per-
sonnel believe that the proposed action 
would fundamentally alter the program 
or activity or would result in undue fi-
nancial and administrative burdens, 
the agency has the burden of proving 
that compliance with § 85.51 would re-
sult in such alteration or burdens. The 
decision that compliance would result 
in such alteration or burdens must be 
made by the agency head or his or her 
designee after considering all agency 
resources available for use in the fund-
ing and operation of the conducted pro-
gram or activity in question and must 
be accompanied by a written statement 
of the reasons for reaching that conclu-
sion. If an action required to comply 
with this section would result in such 
an alteration or such burdens, the 
agency shall take any other action 
that would not result in such an alter-
ation or such burdens but would never-
theless ensure that, to the maximum 
extent possible, individuals with handi-
caps receive the benefits and services 
of the program or activity. 

§§ 85.52–85.60 [Reserved] 

§ 85.61 Compliance procedures. 
(a) Except as provided in paragraph 

(c) of this section, this section applies 
to all allegations of discrimination on 
the basis of handicap in programs or 
activities conducted by the agency. 

(b) Responsibility for the implemen-
tation and operation of this section 
shall be vested in the CCR Director/ 
Special Assistant. 

(c) The agency shall process com-
plaints alleging violations of section 
504 with respect to employment accord-
ing to the procedures established by 
the Equal Employment Opportunity 
Commission in 29 CFR part 1613 pursu-
ant to section 501 of the Rehabilitation 
Act of 1973 (29 U.S.C. 791) and HHS In-
struction 1613–3. Part 1613 requires 
complainants to obtain pre-complaint 
counseling within 30 days of the alleged 
discriminatory act, and to file com-
plaints within 15 days of the close of 
counseling. Responsibility for the ac-
ceptance, investigation, and the ren-
dering of decisions with respect to em-
ployment complaints is vested in the 

Assistant Secretary for Personnel Ad-
ministration. 

(d) OCR shall accept and investigate 
all complete complaints for which it 
has jurisdiction. All complete com-
plaints must be filed within 180 days of 
the alleged act of discrimination. OCR 
may extend this time for good cause. 

(e) If OCR receives a complaint over 
which it does not have jurisdiction, it 
shall promptly notify the complainant 
and shall make reasonable efforts to 
refer the complaint to the appropriate 
Federal government entity. 

(f) OCR shall notify the Architectural 
and Transportation Barriers Compli-
ance Board upon receipt of any com-
plaint alleging that a building or facil-
ity that is subject to the Architectural 
Barriers Act of 1968, as amended (42 
U.S.C. 4151–4157), is not readily acces-
sible to and usable by individuals with 
handicaps. 

(g) Within 180 days of the receipt of a 
complete complaint for which it has ju-
risdiction, OCR shall notify the com-
plainant of the results of the investiga-
tions in a letter containing— 

(1) Findings of fact and conclusions 
of law; 

(2) A description of a remedy for each 
violation found; and 

(3) A notice of the right to appeal. 
(h) Appeals of the findings of fact and 

conclusions of law or remedies must be 
filed by the complainant within 60 days 
of receipt from the agency of the letter 
required by § 85.61(g). OCR may extend 
this time for good cause. 

(i) Timely appeals shall be accepted 
and processed by the OCR Director/Spe-
cial Assistant. Decisions on such ap-
peals shall not be heard by the person 
who made the initial decision. 

(j) OCR shall notify the complainant 
of the results of the appeal within 60 
days of the receipt of the request. If 
OCR determines that it needs addi-
tional information from the complain-
ant, it shall have 60 days from the date 
it receives the additional information 
to make its determination on the ap-
peal. 

(k) The time limits cited in (g) and 
(j) above may be extended with the per-
mission of the Assistant Attorney Gen-
eral. 
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(l) The agency may delegate its au-
thority for conducting complaint in-
vestigations to a component agency or 
other Federal agencies, except that the 
authority for making the final deter-
mination may not be delegated. 

[53 FR 25603, July 8, 1988; 53 FR 26559, July 13, 
1988] 

§ 85.62 Coordination and compliance 
responsibilities. 

(a) Each component agency shall be 
primarily responsible for compliance 
with this part in connection with the 
programs and activities it conducts. 

(b) The OCR Director/Special Assist-
ant shall have the overall responsi-
bility to coordinate implementation of 
this part. The OCR Director/Special As-
sistant shall have authority to conduct 
investigations, to conduct compliance 
reviews, and to initiate such other ac-
tions as may be necessary to facilitate 
and ensure effective implementation of 
and compliance with, this part. 

(c) If as a result of an investigation 
or in connection with any other com-
pliance or implementation activity, 
the OCR Director/Special Assistant de-
termines that a component agency ap-
pears to be in noncompliance with its 
responsibilities under this part, OCR 
will undertake appropriate action with 
the component agency to assure com-
pliance. In the event that OCR and the 
component agency are unable to agree 
on a resolution of any particular mat-
ter, the matter shall be submitted to 
the Secretary for resolution. 

EDITORIAL NOTE: At the request of the De-
partment of Health and Human Services, the 
‘‘Section-by-Section Analysis’’ portion of the 
preamble of the document published at 53 FR 
25595, July 8, 1988, as corrected at 53 FR 26559, 
July 13, 1988, follows: 

SECTION-BY-SECTION ANALYSIS OF 
REGULATION AND RESPONSE TO COMMENTS 

Where no discussion of comments follows 
the analysis of a section, no comments have 
been received thereon. 

Section 85.1 Purpose. 

Section 85.1 states the purpose of the rule, 
which is to effectuate section 119 of the Re-
habilitation, Comprehensive Services, and 
Developmental Disabilities Amendments of 
1978, which amended section 504 of the Reha-
bilitation Act of 1973 to prohibit discrimina-
tion on the basis of handicap in programs or 

activities conducted by Executive agencies 
or the United States Postal Service. 

Section 85.2 Application. 

The proposed regulation covers all pro-
grams and activities conducted by the De-
partment of Health and Human Services 
(‘‘HHS’’ or the ‘‘agency’’). 

This includes the following components: 

The Office of the Secretary 
Office of the Under Secretary 
Office of the Deputy Under Secretary 
Office of the Assistant Secretary for Public 

Affairs 
Office of the Assistant Secretary for Legis-

lation 
Office of the Assistant Secretary for Plan-

ning and Evaluation 
Office of the Assistant Secretary for Man-

agement and Budget 
Office of the Assistant Secretary for 

Peronnel Administration 
Office of the General Counsel 
Office of Inspector General 
Office for Civil Rights 
Office of Consumer Affairs 

Office of Human Development Services 
Office of the Assistant Secretary for 

Human Development Services 
Administration on Aging 
Administration for Children, Youth and 

Families 
Administration for Native Americans 
Administration on Developmental Disabil-

ities 
Public Health Service 

Office of the Assistant Secretary for 
Health 

Agency for Toxic Substances and Disease 
Registry 

Alcohol, Drug Abuse and Mental Health 
Administration 

Centers for Disease Control 
Food and Drug Administration 
Health Resources and Services Administra-

tion 
Indian Health Service 
National Institutes of Health 

Health Care Financing Administration 
Social Security Administration 
Family Support Administration. 

Under this section, a federally conducted 
program or activity is, in simple terms, any-
thing a Federal agency does. Aside from em-
ployment, there are two major categories of 
federally conducted programs or activities 
covered by this regulation: those involving 
general public contact as part of ongoing 
agency operations, and those directly admin-
istered by the agency for program bene-
ficiaries and participants. Activities in the 
first category include communication with 
the public (telephone contacts, office walk- 
ins, or interviews) and the public’s use of the 
agency’s facilities. Activities in the second 
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