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NOTE: For the text of these guidelines, see
45 CFR part 80, appendix B.

[44 FR 17168, Mar. 21, 1979]

PART 87—EQUAL TREATMENT FOR
FAITH-BASED ORGANIZATIONS

Sec.
87.1 Definitions.
87.2 Applicability.
87.3 Grants.
AUTHORITY: 5 U.S.C. 301.

SOURCE: 81 FR 19426, Apr. 4, 2016, unless
otherwise noted.

§87.1 Definitions.

(a) These are the definitions for
terms used in this part. Different defi-
nitions may be found in Federal stat-
utes or regulations that apply more
specifically to particular program or
activities.

(b) The terms direct Federal financial
assistance, Federal financial assistance
provided directly, direct funding, and di-
rectly funded mean that the govern-
ment or a pass-through entity (under
this part) selects the provider and ei-
ther purchases services from that pro-
vider (e.g., via a contract) or awards
funds to that provider to carry out a
service (e.g., via grant or cooperative
agreement). In general, Federal finan-
cial assistance shall be treated as di-
rect, unless it meets the definition of
“indirect Federal financial assistance”
or ‘‘Federal financial assistance pro-
vided indirectly.”

(c) The term indirect Federal financial
assistance or Federal financial assistance
provided indirectly means that the
choice of the service provider is placed
in the hands of the beneficiary, and the
cost of that service is paid through a
voucher, certificate, or other similar
means of government-funded payment.

(1) Federal financial assistance pro-
vided to an organization is considered
indirect when:

(i) The Government program through
which the beneficiary receives the
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voucher, certificate, or other similar
means of Government-funded payment
is neutral toward religion;

(ii) The organization receives the as-
sistance as a result of a decision of the
beneficiary, not a decision of the gov-
ernment; and

(iii) The beneficiary has at least one
adequate secular option for the use of
the voucher, certificate, or other simi-
lar means of Government-funded pay-
ment.

(2) The recipients of sub-grants that
receive Federal financial assistance
through State-administered programs
are not considered recipients of ‘‘indi-
rect Federal financial assistance’ [or
recipients of ‘‘Federal funds provided
indirectly’’] as those terms are used in
this part.

(d) Pass-through entity means a non-
Federal entity that provides a
subaward to a subrecipient to carry out
part of a Federal program.

(e) Recipient means a non-Federal en-
tity that receives a Federal award di-
rectly from a Federal awarding agency
to carry out an activity under a Fed-
eral program. The term recipient does
not include subrecipients.

§87.2 Applicability.

This part applies to grants awarded
in HHS social service programs gov-
erned by either the Uniform Adminis-
trative Requirements, Cost Principles,
and Audit Requirements at 45 CFR part
75 or Block Grant regulations at 45
CFR part 96, except as provided in
paragraphs (a) and (b) of this section.

(a) Discretionary grants. This part is
not applicable to the discretionary
grant programs that are governed Sub-
stance Abuse and Mental Health Serv-
ices Administration (SAMHSA) Chari-
table Choice regulations found at 42
CFR part 54a. This part is also not ap-
plicable to discretionary grant pro-
grams that are governed by the Com-
munity Services Block Grant (CSBG)
Charitable Choice regulations at 45
CFR part 1050, with the exception of
§§87.1 and 87.3(i) through (1) which do
apply to such CSBG discretionary
grants. Discretionary grants author-
ized by the Child Care and Develop-
ment Block Grant Act are also not gov-
erned by this part.
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(b) Formula and block grants. This
part does not apply to non-discre-
tionary and block grant programs gov-
erned by the SAMHSA Charitable
Choice regulations found at 42 CFR
part 54, or the Temporary Assistance
for Needy Families (TANF) Charitable
Choice regulations at 45 CFR part 260.
Block grants governed by the CSBG
Charitable Choice regulations at 45
CFR part 1050 are not subject to this
part, with the exception that §§87.1 and
87.3(i) through (1) do apply to such
CSBG block grants. This part is not ap-
plicable to Child Care and Development
Block Grants governed by 45 CFR part
98.

§87.3 Grants.

(a) Faith-based or religious organiza-
tions are eligible, on the same basis as
any other organization, to participate
in any HHS awarding agency program
for which they are otherwise eligible.
Neither the HHS awarding agency, nor
any State or local government and
other pass-through entity receiving
funds under any HHS awarding agency
program shall, in the selection of serv-
ice providers, discriminate for or
against an organization on the basis of
the organization’s religious character
or affiliation. As used in this section,
“program’ refers to activities sup-
ported by discretionary, formula or
block grants.

(b) Organizations that apply for or
receive direct financial assistance from
an HHS awarding agency may not sup-
port or engage in any explicitly reli-
gious activities (including activities
that involve overt religious content
such as worship, religious instruction,
or proselytization), as part of the pro-
grams or services funded with direct fi-
nancial assistance from the HHS
awarding agency, or in any other man-
ner prohibited by law. If an organiza-
tion conducts such activities, the ac-
tivities must be offered separately, in
time or location, from the programs or
services funded with direct financial
assistance from the HHS awarding
agency, and participation must be vol-
untary for beneficiaries of the pro-
grams or services funded with such as-
sistance. The use of indirect Federal fi-
nancial assistance is not subject to this
restriction. Nothing in this part re-

§87.3

stricts HHS’s authority under applica-
ble Federal law to fund activities, such
as the provision of chaplaincy services,
that can be directly funded by the Gov-
ernment consistent with the Establish-
ment Clause.

(c) A faith-based or religious organi-
zation that participates in HHS award-
ing agency-funded programs or services
will retain its independence from Fed-
eral, State, and local governments, and
may continue to carry out its mission,
including the definition, practice, and
expression of its religious beliefs, pro-
vided that it does not use direct finan-
cial assistance from an HHS awarding
agency (including through a prime or
sub-award) to support or engage in any
explicitly religious activities (includ-
ing activities that involve overt reli-
gious content such as worship, reli-
gious instruction, or proselytization).
A faith-based or religious organization
may use space in its facilities to pro-
vide programs or services funded with
financial assistance from the HHS
awarding agency without removing re-
ligious art, icons, scriptures, or other
religious symbols. In addition, a faith-
based or religious organization that re-
ceives financial assistance from the
HHS awarding agency retains its au-
thority over its internal governance,
and it may retain religious terms in its
organization’s name, select its board
members on a religious basis, and in-
clude religious references in its organi-
zation’s mission statements and other
governing documents in accordance
with all program requirements, stat-
utes, and other applicable require-
ments governing the conduct of HHS
funded activities.

(d) An organization that participates
in any programs funded by financial as-
sistance from an HHS awarding agency
shall not, in providing services or in
outreach activities related to such
services, discriminate against a pro-
gram beneficiary or prospective pro-
gram beneficiary on the basis of reli-
gion, a religious belief, a refusal to
hold a religious belief, or a refusal to
attend or participate in a religious
practice. However, an organization
that participates in a program funded
by indirect financial assistance need
not modify its program activities to
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