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State includes, in addition to the sev-
eral States, the District of Columbia.
For those provisions related to or rely-
ing upon the Public Health Service
Act, the term ‘‘State’ includes the sev-
eral States, the District of Columbia,
the Commonwealth of Puerto Rico,
Guam, the Northern Mariana Islands,
the U.S. Virgin Islands, American
Samoa, and the Trust Territory of the
Pacific Islands. For those provisions
related to or relying upon the Social
Security Act, such as Medicaid or the
Children’s Health Insurance Program,
the term ‘‘State” shall be defined in
accordance with the definition of
“State” found at 42 U.S.C. 1301.

Sub-recipient means any State, polit-
ical subdivision of any State, instru-
mentality of any State or political sub-
division thereof, or any person or any
public or private agency, institution,
organization, or other entity in any
State, including any successor, assign,
or transferee thereof, to whom there is
a pass-through of Federal financial as-
sistance or Federal funds from the De-
partment through a recipient or an-
other sub-recipient, but such term does
not include any ultimate beneficiary.
The term may include a foreign gov-
ernment, foreign nongovernmental or-
ganization, or intergovernmental orga-
nization (such as the United Nations or
its affiliated agencies).

Workforce means employees, volun-
teers, trainees, contractors, and other
persons whose conduct, in the perform-
ance of work for an entity or health
care entity, is under the direct control
of such entity or health care entity,
whether or not they are paid by the en-
tity or health care entity, as well as
health care providers holding privi-
leges with the entity or health care en-
tity.

§88.3 Applicable requirements and
prohibitions.

(a) The Church Amendments, 42 U.S.C.
300a-7—(1) Applicability. (i) The Depart-
ment is required to comply with para-
graphs (a)(2)(1) through (vii) of this sec-
tion and §88.6 of this part.

(ii) Any State or local government or
subdivision thereof and any other pub-
lic entity is required to comply with
paragraphs (a)(2)(i) through (iii) of this
section.
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(iii) Any entity that receives a grant,
contract, loan, or loan guarantee under
the Public Health Service Act (42
U.S.C. 201 et seq.) after June 18, 1973, is
required to comply with paragraph
(a)(2)(iv) of this section and §§88.4 and
88.6 of this part.

(iv) Any entity that receives a grant
or contract for biomedical or behav-
ioral research under any program ad-
ministered by the Secretary of Health
and Human Services after July 12, 1974,
is required to comply with paragraph
(a)(2)(v) of this section and §§88.4 and
88.6 of this part.

(v) The Department and any entity
that receives funds for any health serv-
ice program or research activity under
any program administered by the Sec-
retary of Health and Human Services is
required to comply with paragraph
(a)(2)(vi) of this section and §§88.4 and
88.6 of this part.

(vi) Any entity that receives, after
September 29, 1979, any grant, con-
tract, loan, loan guarantee, or interest
subsidy under the Public Health Serv-
ice Act or the Developmental Disabil-
ities Assistance and Bill of Rights Act
of 2000 [42 U.S.C. 15001 et seq.] is re-
quired to comply with paragraph
(a)(2)(vii) of this section and §§88.4 and
88.6 of this part.

(2) Requirements and prohibitions. (1)
Pursuant to 42 U.S.C. 300a-7(b)(1), the
receipt of a grant, contract, loan, or
loan guarantee under the Public Health
Service Act by any individual does not
authorize entities to which this para-
graph (a)(2)(i) applies to require such
individual to perform or assist in the
performance of any sterilization proce-
dure or abortion if his performance or
assistance in the performance of such
procedure or abortion would be con-
trary to his religious beliefs or moral
convictions.

(ii) Pursuant to 42 TU.S.C. 300a-
T(0)(2)(A), the receipt of a grant, con-
tract, loan, or loan guarantee under
the Public Health Service Act by any
recipient does not authorize entities to
which this paragraph (a)(2)(ii) applies
to require such recipient to make its
facilities available for the performance
of any sterilization procedure or abor-
tion if the performance of such proce-
dure or abortion in such facilities is
prohibited by the recipient on the basis

545



§88.3

of religious beliefs or moral convic-
tions.

(iii) Pursuant to 42 U.S.C. 300a—
7(0)(2)(B), the receipt of a grant, con-
tract, loan, or loan guarantee under
the Public Health Service Act by any
recipient does not authorize entities to
which this paragraph (a)(2)(iii) applies
to require such recipient to provide
personnel for the performance or as-
sistance in the performance of any
sterilization procedure or abortion if
the performance or assistance in the
performance of such procedure or abor-
tion by such personnel would be con-
trary to the religious beliefs or moral
convictions of such personnel.

(iv) Pursuant to 42 U.S.C. 300a-7(c)(1),
entities to which this paragraph
(a)(2)(iv) applies shall not discriminate
against any physician or other health
care personnel in employment, pro-
motion, termination of employment, or
extension of staff or other privileges
because such physician or other health
care personnel performed or assisted in
the performance of a lawful steriliza-
tion procedure or abortion, because he
refused to perform or assist in the per-
formance of a lawful sterilization pro-
cedure or abortion on the grounds that
his performance or assistance in the
performance of such procedure or abor-
tion would be contrary to his religious
beliefs or moral convictions, or because
of his religious beliefs or moral convic-
tions respecting sterilization proce-
dures or abortions.

(v) Pursuant to 42 U.S.C. 300a-7(c)(2),
entities to which this paragraph
(a)(2)(v) applies shall not discriminate
against any physician or other health
care personnel in employment, pro-
motion, termination of employment, or
extension of staff or other privileges
because such physician or other health
care personnel performed or assisted in
the performance of any lawful health
service or research activity, because he
refused to perform or assist in the per-
formance of any such service or activ-
ity on the grounds that his perform-
ance or assistance in the performance
of such service or activity would be
contrary to his religious beliefs or
moral convictions, or because of his re-
ligious beliefs or moral convictions re-
specting any such service or activity.
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(vi) Pursuant to 42 U.S.C. 300a-7(d),
entities to which this paragraph
(a)(2)(vi) applies shall not require any
individual to perform or assist in the
performance of any part of a health
service program or research activity
funded in whole or in part under a pro-
gram administered by the Secretary of
Health and Human Services if the indi-
vidual’s performance or assistance in
the performance of such part of such
program or activity would be contrary
to his religious beliefs or moral convic-
tions.

(vii) Pursuant to 42 U.S.C. 300a-7(e),
entities to which this paragraph
(a)(2)(vii) applies shall not deny admis-
sion to or otherwise discriminate
against any applicant (including appli-
cants for internships and residencies)
for training or study because of the ap-
plicant’s reluctance or willingness to
counsel, suggest, recommend, assist, or
in any way participate in the perform-
ance of abortions or sterilizations con-
trary to, or consistent with, the appli-
cant’s religious beliefs or moral convic-
tions.

(b) The Coats-Snowe Amendment (Sec-
tion 245 of the Public Health Service Act),
42 U.S.C. 238n—(1) Applicability. (i) The
Department is required to comply with
paragraphs (b)(2)(i) through (ii) of this
section and §88.6 of this part.

(ii) Any State or local government or
subdivision thereof that receives Fed-
eral financial assistance, including
Federal payments provided as reim-
bursement for carrying out health-re-
lated activities, is required to comply
with paragraphs (b)(2)(i) through (ii) of
this section and §§88.4 and 88.6 of this
part.

(2) Requirements and prohibitions. (i)
Pursuant to 42 U.S.C. 238n(a)(1), (2), and
(3), entities to which this paragraph
(b)(2)(1) applies shall not subject any
health care entity to discrimination on
the basis that the health care entity—

(A) Refuses to undergo training in
the performance of induced abortions,
to require or provide such training, to
perform such abortions, or to provide
referrals for such training or such
abortions;

(B) Refuses to make arrangements
for any of the activities specified in
(0)(2)(1)(A); or
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(C) Attends or attended a post-grad-
uate physician training program or any
other program of training in the health
professions that does not or did not
perform induced abortions or require,
provide, or refer for training in the per-
formance of induced abortions, or
make arrangements for the provision
of such training.

(ii) Pursuant to 42 U.S.C. 238n(b), en-
tities to which this paragraph (b)(2)(ii)
applies shall not, for the purposes of
granting a legal status to a health care
entity (including a license or certifi-
cate), or providing such entity with fi-
nancial assistance, services, or bene-
fits, fail to deem accredited any post-
graduate physician training program
that would be accredited but for the ac-
crediting agency’s reliance upon ac-
creditation standards that require an
entity to perform an induced abortion
or that require an entity to require,
provide, or refer for training in the per-
formance of induced abortions or make
arrangements for such training, re-
gardless of whether such standards pro-
vide exceptions or exemptions. Entities
to which this paragraph (b)(2)(ii) ap-
plies and which are involved in such
matters shall formulate such regula-
tions or other mechanisms, or enter
into such agreements with accrediting
agencies, as are necessary to comply
with this paragraph.

(c) Weldon Amendment (See, e.g., Pub.
L. 115-245, Div. B, sec. 507(d))—(1) Appli-
cability. (i) The Department and its pro-
grams, while operating under an appro-
priations act that contains the Weldon
Amendment, are required to comply
with paragraph (c)(2) of this section
and §88.6 of this part.

(ii) Any State or local government
that receives funds under an appropria-
tions act for the Department that con-
tains the Weldon Amendment is re-
quired to comply with paragraph (c)(2)
of this section and §§88.4 and 88.6 of
this part.

(2) Prohibition. The entities to which
this paragraph (c)(2) applies shall not
subject any institutional or individual
health care entity to discrimination on
the basis that the health care entity
does not provide, pay for, provide cov-
erage of, or refer for, abortion.

(d) Medicare Advantage (See, e.g., Pub.
L. 115-245, Div. B, sec. 209)—(1) Applica-

§88.3

bility. The Department, while operating
under an appropriations act that con-
tains a provision with respect to the
Medicare Advantage program as set
forth by Public Law 115-245, Div. B, sec.
209, is required to comply with para-
graph (d)(2) of this section and §88.6 of
this part.

(2) Prohibition. The entities to which
this paragraph (d)(2) applies shall not
deny participation in the Medicare Ad-
vantage program to an otherwise eligi-
ble entity (including a Provider Spon-
sored Organization) because that enti-
ty informs the Secretary that it will
not provide, pay for, provide coverage
of, or provide referrals for abortions.

(e) Section 1553 of the Affordable Care
Act, 42 U.S.C. 18113—(1) Applicability. (i)
The Department is required to comply
with paragraph (e)(2) of this section
and §88.6 of this part.

(ii) Any State or local government
that receives Federal financial assist-
ance under the Patient Protection and
Affordable Care Act (or under an
amendment made by the Patient Pro-
tection and Affordable Care Act) is re-
quired to comply with paragraph (e)(2)
of this section and §§88.4 and 88.6 of

this part.
(iii) Any health care provider that re-
ceives Federal financial assistance

under the Patient Protection and Af-
fordable Care Act (or under an amend-
ment made by the Patient Protection
and Affordable Care Act) is required to
comply with paragraph (e)(2) of this
section and §§88.4 and 88.6 of this part.

(iv) Any health plan created under
the Patient Protection and Affordable
Care Act (or under an amendment
made by the Patient Protection and
Affordable Care Act) is required to
comply with paragraph (e)(2) of this
section and §§88.4 and 88.6 of this part.

(2) Prohibition. The entities to which
this paragraph (e)(2) applies shall not
subject an individual or institutional
health care entity to discrimination on
the basis that the entity does not pro-
vide any health care item or service
furnished for the purpose of causing, or
for the purpose of assisting in causing,
the death of any individual, such as by
assisted suicide, euthanasia, or mercy
killing. Nothing in this paragraph shall
be construed to apply to, or to affect,
any limitation relating to:
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(i) The withholding or withdrawing of
medical treatment or medical care;

(ii) The withholding or withdrawing
of nutrition or hydration;

(iii) Abortion; or

(iv) The use of an item, good, benefit,
or service furnished for the purpose of
alleviating pain or discomfort, even if
such use may increase the risk of
death, so long as such item, good, ben-
efit, or service is not also furnished for
the purpose of causing, or the purpose
of assisting in causing, death, for any
reason.

(f) Section 1303 of the Affordable Care
Act, 42 U.S.C. 18023—(1) Applicability. (1)
The Department is required to comply
with paragraph (f)(2)(i) of this section
and §88.6 of this part.

(ii) Qualified health plans, as defined
under 42 U.S.C. 18021, offered through
any Exchange created under the Pa-
tient Protection and Affordable Care
Act, are required to comply with para-
graphs (f)(2)(i) and (ii) of this section
and §§88.4 and 88.6 of this part.

(2) Requirements and prohibitions. (i)
Pursuant to 42 U.S.C. 18023(b)(1)(A)(),
entities to which this paragraph
(f)(2)(i) applies shall not construe any-
thing in Title I of the Patient Protec-
tion and Affordable Care Act (or any
amendment made by Title I of the Pa-
tient Protection and Affordable Care
Act) to require a qualified health plan
to provide coverage of abortion or
abortion-related services as described
in 42 U.S.C. 18023(b)(1)(B)(i) or (ii) as
part of its essential health benefits for
any plan year.

(ii) Pursuant to 42 U.S.C. 18023(b)(4),
entities to which this paragraph
(£)(2)(ii) applies shall not discriminate
against any individual health care pro-
vider or health care facility because of
its unwillingness to provide, pay for,
provide coverage of, or refer for abor-
tions.

(g) Section 1411 of the Affordable Care
Act, 42 U.S.C. 18081—(1) Applicability.
The Department shall comply with
paragraph (g)(2) of this section and
§88.6 of this part.

(2) Requirement. The Department
shall provide a certification docu-
menting a religious exemption from
the individual responsibility require-
ment and penalty under the Patient
Protection and Affordable Care Act and
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shall coordinate with State Health
Benefit Exchanges in the implementing
of the certification requirements of 42
U.S.C. 18031(d)(4)(H)(ii) where applica-
ble to:

(i) Any applicant for such a certifi-
cate for any month who provides infor-
mation demonstrating that the appli-
cant:

(A) Is an adherent of religious tenets
or teachings by reason of which he is
conscientiously opposed to acceptance
of the benefits of any private or public
insurance which makes payments in
the event of death, disability, old-age,
or retirement or makes payments to-
ward the cost of, or provides services
for, medical care (including the bene-
fits of any insurance system estab-
lished by the Social Security Act), or

(B) Is an adherent of religious tenets
or teachings that are not described in
paragraph (g)(2)(1)(A) of this section,
who relies solely on a religious method
of healing, and for whom the accept-
ance of medical health services would
be inconsistent with the religious be-
liefs of the individual, and the applica-
tion for the certificate includes an at-
testation that the individual has not
received medical health services during
the preceding taxable year.

(I) For purposes of this paragraph
(2)(2)(1)(B), ‘‘medical health services”
does not include routine dental, vision
and hearing services, midwifery serv-
ices, vaccinations, necessary medical
services provided to children, services
required by law or by a third party, and
such other services as the Secretary
may provide in implementing section
1311(d)(4)(H) of the Patient Protection
and Affordable Care Act; and

(2) [Reserved]

(ii) Any applicant for such a certifi-
cate for any month who provides infor-
mation demonstrating that the appli-
cant is a member of a ‘‘health care
sharing ministry,” as defined in 26
U.S.C. 5000A(d)(2)(B)(ii), for the month.

(h) Counseling and referral provisions
of 42 U.S.C. 1395w-22(7)(3)(B) and 1396u—
2(b)(3)(B))—(1) Applicability. (i) The De-
partment is required to comply with
paragraphs (h)(2)(i) and (ii) of this sec-
tion and §88.6 of this part.

(ii) Any State agency that admin-
isters a Medicaid program is required
to comply with paragraph (h)(2)(ii) of
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this section and §§88.4 and 88.6 of this
part.

(2) Requirements and prohibitions. (i)
Pursuant to 42 U.S.C. 1395w—22(j)(3)(B),
entities to which this paragraph
(h)(2)(i) applies shall not construe 42
U.S.C. 139%w-22(j)(3)(A) or 42 CFR
422.206(a) to require a Medicare Advan-
tage organization to provide, reimburse
for, or provide coverage of, a coun-
seling or referral service if the organi-
zation offering the plan:

(A) Objects to the provision of such
service on moral or religious grounds,
and

(B) In the manner and through the
written instrumentalities such organi-
zation deems appropriate, makes avail-
able information on its policies regard-
ing such service to prospective enroll-
ees before or during enrollment and to
enrollees within 90 days after the date
that the organization adopts a change
in policy regarding such a counseling
or referral service.

(ii) Pursuant to 42 U.S.C. 1396u-
2(b)(3)(B), entities to which this para-
graph (h)(2)(ii) applies shall not con-
strue 42 U.S.C. 1396u-2(b)(3)(A) or 42
CFR 438.102(a)(1) to require a Medicaid
managed care organization to provide,
reimburse for, or provide coverage of, a
counseling or referral service if the or-
ganization:

(A) Objects to the provision of such
service on moral or religious grounds,
and

(B) In the manner and through the
written instrumentalities such organi-
zation deems appropriate, makes avail-
able information on its policies regard-
ing such service to prospective enroll-
ees before or during enrollment and to
enrollees within 90 days after the date
that the organization adopts a change
in policy regarding such a counseling
or referral service.

(i) Advance Directives, 42 U.S.C.
1395¢cc(f), 1396a(w)(3), and 14406—(1) Ap-
plicability. (i) The Department is re-
quired to comply with paragraph (i)(2)
of this section and §88.6 of this part
with respect to the Medicare and Med-
icaid programs.

(ii) Any State agency that admin-
isters a Medicaid program is required
to comply with paragraph (i)(2) of this
section and §§88.4 and 88.6 of this part
with respect to its Medicaid program.

§88.3

(2) Prohibitions. The entities to which
this paragraph (i)(2) applies shall not:

(i) Construe 42 U.S.C. 139cc(f) or
1396a(w)(3) to require any provider or
organization, or any employee of such
a provider or organization, to inform or
counsel any individual regarding any
right to obtain an item or service fur-
nished for the purpose of causing, or
the purpose of assisting in causing, the
death of the individual, such as by as-
sisted suicide, euthanasia, or mercy
killing; or to apply to or affect any re-
quirement with respect to a portion of
an advance directive that directs the
purposeful causing of, or the purposeful
assisting in causing, the death of any
individual, such as by assisted suicide,
euthanasia, or mercy killing; or

(ii) Construe 42 U.S.C. 1396a to pro-
hibit the application of a State law
which allows for an objection on the
basis of conscience for any health care
provider or any agent of such provider
which as a matter of conscience cannot
implement an advance directive.

(j) Global Health Programs, 22 U.S.C.
7631(d)—(1) Applicability. (i) The Depart-
ment is required to comply with para-
graph (j)(2) of this section and §88.6 of
this part.

(ii) Any entity that is authorized by
statute, regulation, or agreement to
obligate Federal financial assistance
under section 104A of the Foreign As-
sistance Act of 1961 (22 U.S.C. 2151b-2),
under Chapter 83 of Title 22 of the U.S.
Code or under the Tom Lantos and
Henry J. Hyde United States Global
Leadership Against HIV/AIDS, Tuber-
culosis, and Malaria Reauthorization
Act of 2008, to the extent such Federal
financial assistance is administered by
the Secretary, is required to comply
with paragraph (j)(2) of this section and
§§88.4 and 88.6 of this part.

(2) Prohibitions. The entities to which
this paragraph (j)(2) applies shall not:

(i) Require an organization, including
a faith-based organization, that is oth-
erwise eligible to receive assistance
under section 104A of the Foreign As-
sistance Act of 1961 (22 U.S.C. 2151b-2),
under Chapter 83 of Title 22 of the U.S.
Code, or under the Tom Lantos and
Henry J. Hyde United States Global
Leadership Against HIV/AIDS, Tuber-
culosis, and Malaria Reauthorization
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Act of 2008, to the extent such assist-
ance is administered by the Secretary,
for HIV/AIDS prevention, treatment, or
care to, as a condition of such assist-
ance:

(A) Endorse or utilize a multisectoral
or comprehensive approach to com-
bating HIV/AIDS; or

(B) Endorse, utilize, make a referral
to, become integrated with, or other-
wise participate in any program or ac-
tivity to which the organization has a
religious or moral objection.

(ii) Discriminate against an organiza-
tion, including a faith-based organiza-
tion, that is otherwise eligible to re-
ceive assistance under section 104A of
the Foreign Assistance Act of 1961 (22
U.S.C. 2151b-2), under Chapter 83 of
Title 22 of the U.S. Code, or under the
Tom Lantos and Henry J. Hyde United
States Global Leadership Against HIV/
AIDS, Tuberculosis, and Malaria Reau-
thorization Act of 2008, to the extent
such assistance is administered by the
Secretary, for HIV/AIDS prevention,
treatment, or care, in the solicitation
or issuance of grants, contracts, or co-
operative agreements under such provi-
sions of law for refusing to meet any
requirement described in paragraph
(1)(2)(1) of this section.

(k) The Helms, Biden, 1978, and 1985
Amendments, 22 U.S.C. 2151b(f); see, e.g.,
Consolidated Appropriations Act, 2019,
Public Law 116-6, Div. F, sec. 70186—()
Applicability. (i) The Department is re-
quired to comply with paragraph
(k)(2)(1) of this section and §88.6 of this
part.

(ii) Any entity that is authorized by
statute, regulation, or agreement to
obligate or expend Federal financial as-
sistance under part I of the Foreign As-
sistance Act of 1961, as amended (22
U.S.C. 2151b-2), to the extent adminis-
tered by the Secretary, is required to
comply with paragraph (k)(2)(i) of this
section and §§88.4 and 88.6 of this part.

(iii) Any entity that receives Federal
financial assistance under part I of the
Foreign Assistance Act of 1961, as
amended (22 U.S.C. 2151b-2), to the ex-
tent administered by the Secretary, is
required to comply with paragraph
(k)(2)(ii) of this section and §§88.4 and
88.6 of this part.
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(2) Prohibitions. (i) The entities to
which this paragraph (k)(2)(i) applies
shall not:

(A) Permit Federal financial assist-
ance identified in paragraph (k)(1)(ii) of
this section to be used in a manner
that would violate provisions in para-
graphs (k)(2)(ii)(A)(I) through (5) of
this section related to abortions and
involuntary sterilizations.

(B) Obligate or expend Federal finan-
cial assistance under an appropriations
act that contains the 1985 Amendment
and identified in paragraph (k)(1)(ii) of
this section for any country or organi-
zation if the President certifies that
the use of these funds by any such
country or organization would violate
provisions in paragraphs (k)(2)({i)(A)(1)
through (5) of this section related to
abortions and involuntary steriliza-
tions.

(ii) The entities to which this para-
graph (k)(2)(ii) applies shall not:

(A) Use such Federal financial assist-
ance identified in paragraph (k)(1)(iii)
of this section to:

(I) Pay for the performance of abor-
tions as a method of family planning;

(2) Motivate or coerce any person to
practice abortions;

(3) Pay for the performance of invol-
untary sterilizations as a method of
family planning;

(4) Coerce or provide any financial in-
centive to any person to undergo steri-
lizations; or

(5) Pay for any biomedical research
that relates in whole or in part, to
methods of, or the performance of,
abortions or involuntary sterilization
as a means of family planning.

(B) Obligate or expend Federal finan-
cial assistance under an appropriations
act that contains the 1985 Amendment
and identified in paragraph (k)(1)(iii) of
this section for any country or organi-
zation if the President certifies that
the use of these funds by any such
country or organization would violate
provisions in paragraphs (k)(2)(ii)(A)(1)
through (5) of this section related to
abortions and involuntary steriliza-
tions.

(1) Newborn and Infant Hearing Loss
Screening, 42 U.S.C. 280g-1(d)—Q1) Appli-
cability. The Department is required to
comply with paragraph (1)(2) of this
section and §88.6 of this part.
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(2) Requirement. The Department
shall not construe 42 U.S.C. 280g-1 to
preempt or prohibit any State law that
does not require the screening for hear-
ing loss of children of parents who ob-
ject to the screening on the grounds
that it conflicts with the parents’ reli-
gious beliefs.

(m) Medical Screening, Examination,
Diagnosis, Treatment, or Other Health
Care or Services, 42 U.S.C. 1396f—(1) Ap-
plicability. The Department is required
to comply with paragraph (m)(2) of this
section and §88.6 of this part.

(2) Requirements and prohibitions. The
Department shall not construe any-
thing in 42 U.S.C. 1396 et seq. to require
a State agency that administers a
State Medicaid Plan to compel any
person to undergo any medical screen-
ing, examination, diagnosis, or treat-
ment or to accept any other health
care or services provided under such
plan for any purpose (other than for
the purpose of discovering and pre-
venting the spread of infection or con-
tagious disease or for the purpose of
protecting environmental health), if
such person objects (or, in case such
person is a child, his parent or guard-
ian objects) thereto on religious
grounds.

(n) Occupational Iliness Examinations
and Tests, 29 U.S.C. 669(a)(5)—(1) Appli-
cability. (i) The Department is required
to comply with paragraph (n)(2) of this
section and §88.6 of this part.

(ii) Any recipient of grants or con-
tracts under 29 U.S.C. 669, to the extent
administered by the Secretary, is re-
quired to comply with paragraph (n)(2)
of this section and §§88.4 and 88.6 of
this part.

(2) Requirements. Entities to which
this paragraph (n)(2) applies shall not
deem any provision of 29 U.S.C. 651 et
seq. to authorize or require medical ex-
amination, immunization, or treat-
ment, as provided under 29 U.S.C. 669,
for those who object thereto on reli-
gious grounds, except where such is
necessary for the protection of the
health or safety of others.

(0) Vaccination, 42 U.S.C.
1396s(c)(2)(B)(ii)—(1) Applicability. (1)
The Department is required to comply
with paragraph (0)(2) of this section
and §88.6 of this part.
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(ii) Any State agency that admin-
isters a pediatric vaccine distribution
program under 42 U.S.C. 1396s is re-
quired to comply with paragraph (0)(2)
of this section and §§88.4 and 88.6 of
this part.

(2) Requirement. The entities to which
this paragraph (0)(2) applies shall en-
sure that, under any State-adminis-
tered pediatric vaccine distribution
program under 42 U.S.C. 1396s, the pro-
vider agreement executed by any pro-
gram-registered provider, as defined
under 42 U.S.C. 1396s(c)(1), includes the
requirement that the program-reg-
istered provider will provide pediatric
vaccines in compliance with all appli-
cable State law relating to any reli-
gious or other exemption. Such State
law may include State statutory, regu-
latory, or constitutional protections
for conscience and religious freedom,
where applicable.

(p) Specific Assessment, Prevention and
Treatment Services, 42 U.S.C. 290bb-36(f),
5106i(a)—(1) Applicability. (i) The De-
partment is required to comply with
paragraphs (p)(2)(i) through (iii) of this
section and §88.6 of this part.

(ii) Any State, political subdivision,
public organization, private nonprofit
organization, institution of higher edu-
cation, or tribal organization actively
involved with the State-sponsored
statewide or tribal youth suicide early
intervention and prevention strategy,
designated by a State to develop or di-
rect the State-sponsored Statewide
youth suicide early intervention and
prevention strategy under 42 U.S.C.
290bb-36 and that receives a grant or
cooperative agreement thereunder, is
required to comply with paragraph
(p)(2)(iii) of this section and §§88.4 and
88.6 of this part.

(iii) Any federally recognized Indian
tribe or tribal organization (as defined
in the Indian Self-Determination and
Education Assistance Act (26 U.S.C.
5301 et seq.)) or an urban Indian organi-
zation (as defined in the Indian Health
Care Improvement Act (25 U.S.C. 1601 et
seq.)) that is actively involved in the
development and continuation of a
tribal youth suicide early intervention
and prevention strategy under 42
U.S.C. 290bb-36 and that receives a
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grant or cooperative agreement there-
under is required to comply with para-
graph (p)(2)(iii) of this section.

(iv) Any entity that receives funds
under 42 U.S.C. chapter 67, subchapters
I or III is required to comply with para-
graphs (p)(2)(1) and (ii) of this section
and §§88.4 and 88.6 of this part.

(2) Requirements and prohibitions. (i)
Entities to which this paragraph
(p)(2)(i) applies shall not construe the
receipt of funds under or anything in 42
U.S.C. chapter 67, subchapters I or III
as establishing any Federal require-
ment that a parent or legal guardian
provide a child any medical service or
treatment against the religious beliefs
of the parent or legal guardian.

(ii) Entities to which this paragraph
(p)(2)(ii) applies shall not construe the
receipt of funds under or anything in 42
U.S.C. chapter 67, subchapters I or IIT
as requiring a State to find, or prohib-
iting a State from finding, child abuse
or neglect in cases in which a parent or
legal guardian relies solely or partially
upon spiritual means rather than med-
ical treatment, in accordance with the
religious beliefs of the parent or legal
guardian.

(iii) Entities to which this paragraph
(p)(2)(iii) applies shall not construe
anything in 42 U.S.C. 290bb-36 to re-
quire suicide assessment, early inter-
vention, or treatment services for
youth whose parents or legal guardians
object based on the parents’ or legal
guardians’ religious beliefs or moral
objections.

(a) Religious nonmedical health care, 42
U.S.C. 1320a-1(h), 1320c-11, 1395i-5,
1395x(e), 1395x(y)(1), 139%6a(a), and 1397j-
1(b)—(1) Applicability. (i) The Depart-
ment is required to comply with para-
graphs (q)(2)(i) through (iv) of this sec-
tion and §88.6 of this part.

(ii) Any State agency that makes an
agreement with the Secretary pursuant
to 42 U.S.C. 1320a-1(b) is required to
comply with paragraph (q)(2)(i) of this
section and §§88.4 and 88.6 of this part.

(iii) Any entity receiving Federal fi-
nancial assistance from participating
in Medicare is required to comply with
paragraphs (q)(2)(ii) of this section and
§§88.4 and 88.6 of this part.

(iv) Any entity, including a State, re-
ceiving Federal financial assistance
from participating in Medicaid, includ-
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ing any entity receiving Federal finan-
cial assistance through CHIP that is
used to expand Medicaid, is required to
comply with paragraphs (q)(2)(iii) of
this section and §§88.4 and 88.6 of this
part.

(v) Any entity, including a State or
local government or subdivision there-
of, receiving Federal financial assist-
ance under subtitle B of Title XX of
the Social Security Act (42 U.S.C.
1397j-1397Tm-5) is required to comply
with paragraph (q)(2)(iv) of this section
and §§88.4 and 88.6 of this part.

(2) Requirements and prohibitions. (i)
The entities to which this paragraph
(a)(2)(1) applies shall not apply the pro-
visions of 42 U.S.C. 1320a-1 to a reli-
gious nonmedical health care institu-
tion as defined in 42 U.S.C. 1395x(ss)(1).

(ii) With respect to a religious non-
medical health care institution as de-
fined in 42 U.S.C. 1395x(ss)(1), the enti-
ties to which this paragraph (q)(2)(ii)
applies shall not:

(A) Fail or refuse to make a payment
under part A of subchapter XVIII of
chapter 7 of Title 42 of the U.S. Code
for inpatient hospital services, post-
hospital extended care services, or
home health services furnished to an
individual by a religious nonmedical
health care institution that is a hos-
pital as defined in 42 U.S.C. 1395x(e), a
skilled nursing facility as defined in 42
U.S.C. 1395x(y), or a home health agen-
cy as defined in 42 U.S.C. 1395x(aaa), re-
spectively, if the condition under 42
U.S.C. 1395i-5(a)(2) is satisfied and an
individual makes an election pursuant
to 1395i-5(b) that:

(I) Such individual is conscientiously
opposed to acceptance of medical care
or treatment other than medical care
or treatment (including medical and
other health services) that is:

(1) Received involuntarily, or

(i) Required under Federal or State
law or law of a political subdivision of
a State; and

(2) Acceptance of such medical treat-
ment would be inconsistent with such
individual’s sincere religious beliefs, or

(B) In administering 42 U.S.C. 1395i-5
or 1395x(ss)(1):

(I) Require any patient of a religious
nonmedical health care institution to
undergo medical screening, examina-
tion, diagnosis, prognosis, or treatment
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or to accept any other medical health
care service, if such patient (or legal
representative of the patient) objects
to such service on religious grounds, or

(2) Subject a religious nonmedical
health care institution or its personnel
to any medical supervision, regulation,
or control, insofar as such supervision,
regulation, or control would be con-
trary to the religious beliefs observed
by the institution or such personnel, or

(C) Subject religious nonmedical
health care institution to the provi-
sions of part B of subchapter XI of
Chapter 7 of Title 42 of the U.S. Code.

(iii) Pursuant to 42 U.S.C. 139%a(a),
the entities to which this paragraph
(a)(2)(iii) applies shall not fail or refuse
to exempt a religious nonmedical
health care institution from the Med-
icaid requirements to:

(A) Meet State standards described in
42 U.S.C. 139%6a(a)(9)(A);

(B) Be evaluated under 42 U.S.C.
1396a(a)(33), on the appropriateness and
quality of care and services;

(C) Undergo a regular program, under
42 U.S.C. 1396(a)(31), of independent
professional review, including medical
evaluation, of services in an inter-
mediate care facility for persons with
mental disabilities; and

(D) Meet the requirements of 42
U.S.C. 1396(b)(i)(4) to establish a utili-
zation review plan consistent with, or
superior to, the utilization review plan
criteria under 42 U.S.C. 1395x(k) for
Medicare.

(iv) Pursuant to 42 U.S.C. 1397j-1(b),
the entities to which this paragraph
(a)(2)(iv) applies shall not construe sub-
title B of Title XX of the Social Secu-
rity Act (42 U.S.C. 1397j-1397Tm-5) to
interfere with or abridge an elder’s
right to practice his or her religion
through reliance on prayer alone for
healing when this choice:

(A) Is contemporaneously expressed,
either orally or in writing, with respect
to a specific illness or injury which the
elder has at the time of the decision by
an elder who is competent at the time
of the decision;

(B) Is previously set forth in a living
will, health care proxy, or other ad-
vance directive document that is val-
idly executed and applied under State
law; or

§88.4

(C) May be unambiguously deduced
from the elder’s life history.

§88.4 Assurance and certification of
compliance requirements.

(a) In general—(1) Assurance. Except
for an application or recipient to which
paragraph (c) of this section applies,
every application for Federal financial
assistance or Federal funds from the
Department to which §88.3 of this part
applies shall, as a condition of the ap-
proval, renewal, or extension of any
Federal financial assistance or Federal
funds from the Department pursuant to
the application, provide, contain, or be
accompanied by an assurance that the
applicant or recipient will comply with
applicable Federal conscience and anti-
discrimination laws and this part.

(2) Certification. Except for an appli-
cation or recipient to which paragraph
(c) of this section applies, every appli-
cation for Federal financial assistance
or Federal funds from the Department
to which §88.3 of this part applies,
shall, as a condition of the approval,
renewal, or extension of any Federal fi-
nancial assistance or Federal funds
from the Department pursuant to the
application, provide, contain, or be ac-
companied by, a certification that the
applicant or recipient will comply with
applicable Federal conscience and anti-
discrimination laws and this part.

(b) Specific requirements—(1) Timing.
Entities who are already recipients as
of the effective date of this part or any
applicants shall submit the assurance
required in paragraph (a)(1) of this sec-
tion and the certification required in
paragraph (a)(2) of this section as a
condition of any application or re-
application for funds to which this part
applies, through any instrument or as
a condition of an amendment or modi-
fication of the instrument that extends
the term of such instrument or adds
additional funds to it. Submission may
be required more frequently if:

(i) The applicant or recipient fails to
meet a requirement of this part, or

(ii) OCR or the relevant Department
component has reason to suspect or
cause to investigate the possibility of
such failure.

(2) Form and manner. Applicants or
recipients shall submit the assurance
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