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§147.100 Basis and scope.

Part 147 of this subchapter imple-
ments the requirements of the Patient
Protection and Affordable Care Act
that apply to group health plans and
health insurance issuers in the Group
and Individual markets.

§147.102 Fair health insurance pre-
miums.

(a) In general. With respect to the
premium rate charged by a health in-
surance issuer in accordance with
§156.80 of this subchapter for health in-
surance coverage offered in the indi-
vidual or small group market—

(1) The rate may vary with respect to
the particular plan or coverage in-
volved only by determining the fol-
lowing:

(i) Whether the plan or coverage cov-
ers an individual or family.

(ii) Rating area, as established in ac-
cordance with paragraph (b) of this sec-
tion. For purposes of this paragraph
(a), rating area is determined—

(A) In the individual market, using
the primary policyholder’s address.

(B) In the small group market, using
the group policyholder’s principal busi-
ness address. For purposes of this para-
graph (a)(1)(ii)(B), principal business
address means the principal business
address registered with the State or, if
a principal business address is not reg-
istered with the State, or is registered
solely for purposes of service of process
and is not a substantial worksite for
the policyholder’s business, the busi-
ness address within the State where
the greatest number of employees of
such policyholder works. If, for a net-
work plan, the group policyholder’s
principal business address is not within
the service area of such plan, and the
policyholder has employees who live,
reside, or work within the service area,
the principal business address for pur-
poses of the network plan is the busi-
ness address within the plan’s service
area where the greatest number of em-
ployees work as of the beginning of the
plan year. If there is no such business
address, the rating area for purposes of
the network plan is the rating area
that reflects where the greatest num-
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ber of employees within the plan’s
service area live or reside as of the be-
ginning of the plan year.

(iii) Age, except that the rate may
not vary by more than 3:1 for like indi-
viduals of different age who are age 21
and older and that the variation in rate
must be actuarially justified for indi-
viduals under age 21, consistent with
the uniform age rating curve under
paragraph (e) of this section. For pur-
poses of identifying the appropriate age
adjustment under this paragraph and
the age band under paragraph (d) of
this section applicable to a specific en-
rollee, the enrollee’s age as of the date
of policy issuance or renewal must be
used.

(iv) Subject to section 2705 of the
Public Health Service Act and its im-
plementing regulations (related to pro-
hibiting discrimination based on health
status and programs of health pro-
motion or disease prevention) as appli-
cable, tobacco use, except that such
rate may not vary by more than 1.5:1
and may only be applied with respect
to individuals who may legally use to-
bacco under federal and state law. For
purposes of this section, tobacco use
means use of tobacco on average four
or more times per week within no
longer than the past 6 months. This in-
cludes all tobacco products, except
that tobacco use does not include reli-
gious or ceremonial use of tobacco.
Further, tobacco use must be defined
in terms of when a tobacco product was
last used.

(2) The rate must not vary with re-
spect to the particular plan or coverage
involved by any other factor not de-
scribed in paragraph (a)(1) of this sec-
tion.

(b) Rating area. (1) A state may estab-
lish one or more rating areas within
that state, as provided in paragraphs
(0)(3) and (b)(4) of this section, for pur-
poses of applying this section and the
requirements of title XXVII the Public
Health Service Act and title I of the
Patient Protection and Affordable Care
Act.

(2) If a state does not establish rating
areas as provided in paragraphs (b)(3)
and (b)(4) of this section or provide in-
formation on such rating areas in ac-
cordance with §147.103, or CMS deter-
mines in accordance with paragraph
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