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1562(f)(1), such as a grandchild or niece,
a plan may impose additional condi-
tions on eligibility for dependent child
health coverage, such as a condition
that the individual be a dependent for
income tax purposes.

(c) Coverage of grandchildren not re-
quired. Nothing in this section requires
a plan or issuer to make coverage
available for the child of a child receiv-
ing dependent coverage.

(d) Uniformity irrespective of age. The
terms of the plan or health insurance
coverage providing dependent coverage
of children cannot vary based on age
(except for children who are age 26 or
older).

(e) Examples. The rules of paragraph
(d) of this section are illustrated by the
following examples:

Example 1. (i) Facts. A group health plan of-
fers a choice of self-only or family health
coverage. Dependent coverage is provided
under family health coverage for children of
participants who have not attained age 26.
The plan imposes an additional premium sur-
charge for children who are older than age
18.

(ii) Conclusion. In this Erample 1, the plan
violates the requirement of paragraph (d) of
this section because the plan varies the
terms for dependent coverage of children
based on age.

Example 2. (i) Facts. A group health plan of-
fers a choice among the following tiers of
health coverage: self-only, self-plus-one, self-
plus-two, and self-plus-three-or-more. The
cost of coverage increases based on the num-
ber of covered individuals. The plan provides
dependent coverage of children who have not
attained age 26.

(ii) Conclusion. In this Erample 2, the plan
does not violate the requirement of para-
graph (d) of this section that the terms of de-
pendent coverage for children not vary based
on age. Although the cost of coverage in-
creases for tiers with more covered individ-
uals, the increase applies without regard to
the age of any child.

Example 3. (i) Facts. A group health plan of-
fers two benefit packages—an HMO option
and an indemnity option. Dependent cov-
erage is provided for children of participants
who have not attained age 26. The plan lim-
its children who are older than age 18 to the
HMO option.

(ii) Conclusion. In this Erample 3, the plan
violates the requirement of paragraph (d) of
this section because the plan, by limiting
children who are older than age 18 to the
HMO option, varies the terms for dependent
coverage of children based on age.

Example 4. (i) Facts. A group health plan
sponsored by a large employer normally
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charges a copayment for physician visits
that do not constitute preventive services.
The plan charges this copayment to individ-
uals age 19 and over, including employees,
spouses, and dependent children, but waives
it for those under age 19.

(ii) Conclusion. In this Erample 4, the plan
does not violate the requirement of para-
graph (d) of this section that the terms of de-
pendent coverage for children not vary based
on age. While the requirement of paragraph
(d) of this section generally prohibits dis-
tinctions based upon age in dependent cov-
erage of children, it does not prohibit dis-
tinctions based upon age that apply to all
coverage under the plan, including coverage
for employees and spouses as well as depend-
ent children. In this Example 4, the copay-
ments charged to dependent children are the
same as those charged to employees and
spouses. Accordingly, the arrangement de-
scribed in this Example 4 (including waiver,
for individuals under age 19, of the generally
applicable copayment) does not violate the
requirement of paragraph (d) of this section.

(f) Applicabdility date. The provisions
of this section are applicable to group
health plans and health insurance
issuers for plan years (in the individual
market, policy years) beginning on or
after January 1, 2017. Until the applica-
bility date for this regulation, plans
and issuers are required to continue to
comply with the corresponding sec-
tions of 45 CFR parts 144, 146 and 147,
contained in the 45 CFR, parts 1 to 199,
edition revised as of October 1, 2015.

[80 FR 72275, Nov. 18, 2015]

§147.126 No lifetime or annual limits.

(a) Prohibition—(1) Lifetime limits. Ex-
cept as provided in paragraph (b) of
this section, a group health plan, or a
health insurance issuer offering group
or individual health insurance cov-
erage, may not establish any lifetime
limit on the dollar amount of essential
health benefits for any individual,
whether provided in-network or out-of-
network.

(2) Annual limits—(i) General rule. Ex-
cept as provided in paragraphs (a)(2)(ii)
and (b) of this section, a group health
plan, or a health insurance issuer offer-
ing group or individual health insur-
ance coverage, may not establish any
annual limit on the dollar amount of
essential health benefits for any indi-
vidual, whether provided in-network or
out-of-network.
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(ii) Exception for health flexible spend-
ing arrangements. A Thealth flexible
spending arrangement (as defined in
section 106(c)(2) of the Internal Rev-
enue Code) offered through a cafeteria
plan pursuant to section 125 of the In-
ternal Revenue Code is not subject to
the requirement in paragraph (a)(2)@)
of this section.

(b) Construction—(1) Permissible limits
on specific covered benefits. The rules of
this section do not prevent a group
health plan, or a health insurance
issuer offering group or individual
health insurance coverage, from plac-
ing annual or lifetime dollar limits
with respect to any individual on spe-
cific covered benefits that are not es-
sential health benefits to the extent
that such limits are otherwise per-
mitted under applicable Federal or
State law. (The scope of essential
health benefits is addressed in para-
graph (c¢) of this section).

(2) Condition-based exclusions. The
rules of this section do not prevent a
group health plan, or a health insur-
ance issuer offering group or individual
health insurance coverage, from ex-
cluding all benefits for a condition.
However, if any benefits are provided
for a condition, then the requirements
of this section apply. Other require-
ments of Federal or State law may re-
quire coverage of certain benefits.

(c) Definition of essential health bene-
fits. The term ‘‘essential health bene-
fits’> means essential health benefits
under section 1302(b) of the Patient
Protection and Affordable Care Act and
applicable regulations. For the purpose
of this section, a group health plan or
a health insurance issuer that is not
required to provide essential health
benefits under section 1302(b) must de-
fine ‘‘essential health benefits” in a
manner that is consistent with the fol-
lowing:

(1) For plan years beginning before
January 1, 2020, one of the EHB-bench-
mark plans applicable in a State under
§156.110 of this subchapter, and includ-
ing coverage of any additional required
benefits that are considered essential
health benefits consistent with
§1565.170(a)(2) of this subchapter, or one
of the three Federal Employees Health
Benefits Program (FEHBP) plan op-
tions as defined by §156.100(a)(3) of this
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subchapter, supplemented as necessary,
to satisfy the standards in §156.110 of
this subchapter; or

(2) For plan years beginning on or
after January 1, 2020, an EHB-bench-
mark plan selected by a State in ac-
cordance with the available options
and requirements for EHB-benchmark
plan selection at §156.111 of this sub-
chapter, including an EHB-benchmark
plan in a State that takes no action to
change its EHB-benchmark plan and
thus retains the EHB-benchmark plan
applicable in that State for the prior
year in accordance with §156.111(d)(1) of
this subchapter, and including cov-
erage of any additional required bene-
fits that are considered essential
health benefits consistent with
§155.170(a)(2) of this subchapter.

(d) Health reimbursement arrangements
(HRAs) and other account-based group
health plans—(1) In general. If an HRA
or other account-based group health
plan is integrated with another group
health plan or individual health insur-
ance coverage and the other group
health plan or individual health insur-
ance coverage, as applicable, sepa-
rately is subject to and satisfies the re-
quirements in PHS Act section 2711 and
paragraph (a)(2) of this section, the
fact that the benefits under the HRA or
other account-based group health plan
are limited does not cause the HRA or
other account-based group health plan
to fail to satisfy the requirements of
PHS Act section 2711 and paragraph
(a)(2) of this section. Similarly, if an
HRA or other account-based group
health plan is integrated with another
group health plan or individual health
insurance coverage and the other group
health plan or individual health insur-
ance coverage, as applicable, sepa-
rately is subject to and satisfies the re-
quirements in PHS Act section 2713 and
§147.130(a)(1) of this subchapter, the
fact that the benefits under the HRA or
other account-based group health plan
are limited does not cause the HRA or
other account-based group health plan
to fail to satisfy the requirements of
PHS Act section 2713 and §147.130(a)(1)
of this subchapter. For the purpose of
this paragraph (d), all individual health
insurance coverage, except for cov-
erage that consists solely of excepted
benefits, is treated as being subject to

124



Dept. of Health and Human Services

and complying with PHS Act sections
2711 and 2713.

(2) Requirements for an HRA or other
account-based group health plan to be in-
tegrated with another group health plan.
An HRA or other account-based group
health plan is integrated with another
group health plan for purposes of PHS
Act section 2711 and paragraph (a)(2) of
this section if it satisfies the require-
ments under one of the integration
methods set forth in paragraph (d)(2)(i)
or (ii) of this section. For purposes of
the integration methods under which
an HRA or other account-based group
health plan is integrated with another
group health plan, integration does not
require that the HRA or other account-
based group health plan and the other
group health plan with which it is inte-
grated share the same plan sponsor,
the same plan document or governing
instruments, or file a single Form 5500,
if applicable. An HRA or other ac-
count-based group health plan inte-
grated with another group health plan
for purposes of PHS Act section 2711
and paragraph (a)(2) of this section
may not be used to purchase individual
health insurance coverage unless that
coverage consists solely of excepted
benefits, as defined in §148.220 of this
subchapter.

(1) Method for integration with a group
health plan: Minimum value not required.
An HRA or other account-based group
health plan is integrated with another
group health plan for purposes of this
paragraph (d) if:

(A) The plan sponsor offers a group
health plan (other than the HRA or
other account-based group health plan)
to the employee that does not consist
solely of excepted benefits;

(B) The employee receiving the HRA
or other account-based group health
plan is actually enrolled in a group
health plan (other than the HRA or
other account-based group health plan)
that does not consist solely of excepted
benefits, regardless of whether the plan
is offered by the same plan sponsor (re-
ferred to as non-HRA group coverage);

(C) The HRA or other account-based
group health plan is available only to
employees who are enrolled in non-
HRA group coverage, regardless of
whether the non-HRA group coverage
is offered by the plan sponsor of the
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HRA or other account-based group
health plan (for example, the HRA may
be offered only to employees who do
not enroll in an employer’s group
health plan but are enrolled in other
non-HRA group coverage, such as a
group health plan maintained by the
employer of the employee’s spouse);

(D) The benefits under the HRA or
other account-based group health plan
are limited to reimbursement of one or
more of the following—co-payments,
co-insurance, deductibles, and pre-
miums under the non-HRA group cov-
erage, as well as medical care expenses
that do not constitute essential health
benefits as defined in paragraph (c) of
this section; and

(E) Under the terms of the HRA or
other account-based group health plan,
an employee (or former employee) is
permitted to permanently opt out of
and waive future reimbursements from
the HRA or other account-based group
health plan at least annually and, upon
termination of employment, either the
remaining amounts in the HRA or
other account-based group health plan
are forfeited or the employee is per-
mitted to permanently opt out of and
waive future reimbursements from the
HRA or other account-based group
health plan (see paragraph (d)(3) of this
section for additional rules regarding
forfeiture and waiver).

(i1) Method for integration with another
group health plan: Minimum value re-
quired. An HRA or other account-based
group health plan is integrated with
another group health plan for purposes
of this paragraph (d) if:

(A) The plan sponsor offers a group
health plan (other than the HRA or
other account-based group health plan)
to the employee that provides min-
imum value pursuant to section
36B(c)(2)(C)(ii) of the Code (and its im-
plementing regulations and applicable
guidance);

(B) The employee receiving the HRA
or other account-based group health
plan is actually enrolled in a group
health plan (other than the HRA or
other account-based group health plan)
that provides minimum value pursuant
to section 36B(c)(2)(C)(ii) of the Code
(and applicable guidance), regardless of
whether the plan is offered by the plan
sponsor of the HRA or other account-

125



§147.126

based group health plan (referred to as
non-HRA MYV group coverage);

(C) The HRA or other account-based
group health plan is available only to
employees who are actually enrolled in
non-HRA MV group coverage, regard-
less of whether the non-HRA MV group
coverage is offered by the plan sponsor
of the HRA or other account-based
group health plan (for example, the
HRA may be offered only to employees
who do not enroll in an employer’s
group health plan but are enrolled in
other non-HRA MV group coverage,
such as a group health plan maintained
by an employer of the employee’s
spouse); and

(D) Under the terms of the HRA or
other account-based group health plan,
an employee (or former employee) is
permitted to permanently opt out of
and waive future reimbursements from
the HRA or other account-based group
health plan at least annually, and,
upon termination of employment, ei-
ther the remaining amounts in the
HRA or other account-based group
health plan are forfeited or the em-
ployee is permitted to permanently opt
out of and waive future reimburse-
ments from the HRA or other account-
based group health plan (see paragraph
(d)@3) of this section for additional
rules regarding forfeiture and waiver).

(3) Forfeiture. For purposes of integra-
tion under paragraphs (d)(2)(i)(E) and
(d)(2)(i1)(D) of this section, forfeiture or
waiver occurs even if the forfeited or
waived amounts may be reinstated
upon a fixed date, a participant’s
death, or the earlier of the two events
(the reinstatement event). For the pur-
pose of this paragraph (d)(3), coverage
under an HRA or other account-based
group health plan is considered for-
feited or waived prior to a reinstate-
ment event only if the participant’s
election to forfeit or waive is irrev-
ocable, meaning that, beginning on the
effective date of the election and
through the date of the reinstatement
event, the participant and the partici-
pant’s beneficiaries have no access to
amounts credited to the HRA or other
account-based group health plan. This
means that upon and after reinstate-
ment, the reinstated amounts under
the HRA or other account-based group
health plan may not be used to reim-
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burse or pay medical care expenses in-
curred during the period after for-
feiture and prior to reinstatement.

(4) Requirements for an HRA or other
account-based group health plan to be in-
tegrated with individual health insurance
coverage or Medicare Part A and B or
Medicare Part C. An HRA or other ac-
count-based group health plan is inte-
grated with individual health insur-
ance coverage or Medicare Part A and
B or Medicare Part C (and treated as
complying with PHS Act sections 2711
and 2713) if the HRA or other account-
based group health plan satisfies the
requirements of §146.123(c) of this sub-
chapter (as modified by §146.123(e), for
HRAs or other account-based group
health plans integrated with Medicare
Part A and B or Medicare Part C).

(5) Integration with Medicare Part B
and D. For employers that are not re-
quired to offer their non-HRA group
health plan coverage to employees who
are Medicare beneficiaries, an HRA or
other account-based group health plan
that may be used to reimburse pre-
miums under Medicare Part B or D
may be integrated with Medicare (and
deemed to comply with PHS Act sec-
tions 2711 and 2713) if the following re-
quirements are satisfied with respect
to employees who would be eligible for
the employer’s non-HRA group health
plan but for their eligibility for Medi-
care (and the integration rules under
paragraphs (d)(2)(i) and (ii) of this sec-
tion continue to apply to employees
who are not eligible for Medicare):

(i) The plan sponsor offers a group
health plan (other than the HRA or
other account-based group health plan
and that does not consist solely of ex-
cepted benefits) to employees who are
not eligible for Medicare;

(ii) The employee receiving the HRA
or other account-based group health
plan is actually enrolled in Medicare
Part B or D;

(iii) The HRA or other account-based
group health plan is available only to
employees who are enrolled in Medi-
care Part B or D; and

(iv) The HRA or other account-based
group health plan complies with para-
graphs (A)(2)H)(E) and (D(2)(ii)(D) of
this section.

(6) Definitions. The following defini-
tions apply for purposes of this section.
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(i) Account-based group health plan.
An account-based group health plan is
an employer-provided group health
plan that provides reimbursements of
medical care expenses with the reim-
bursement subject to a maximum fixed
dollar amount for a period. An HRA is
a type of account-based group health
plan. An account-based group health
plan does not include a qualified small
employer health reimbursement ar-

rangement, as defined in section
9831(d)(2) of the Code.
(i) Medical care expenses. Medical

care expenses means expenses for med-
ical care as defined under section 213(d)
of the Code.

(e) Applicability date. The provisions
of this section are applicable to group
health plans and health insurance
issuers for plan years beginning on or
after January 1, 2020. Until the applica-
bility date for this section, plans and
issuers are required to continue to
comply with the corresponding sec-
tions of this subchapter B, contained in
the 45 CFR, subtitle A, parts 1-199, re-
vised as of October 1, 2018.

[80 FR 72276, Nov. 18, 2015, as amended at 81
FR 75326, Oct. 31, 2016; 84 FR 29025, June 20,
2019]

§147.128 Rules regarding rescissions.

(a) Prohibition on rescissions—(1) A
group health plan, or a health insur-
ance issuer offering group or individual
health insurance coverage, must not
rescind coverage under the plan, or
under the policy, certificate, or con-
tract of insurance, with respect to an
individual (including a group to which
the individual belongs or family cov-
erage in which the individual is in-
cluded) once the individual is covered
under the plan or coverage, unless the
individual (or a person seeking cov-
erage on behalf of the individual) per-
forms an act, practice, or omission
that constitutes fraud, or makes an in-
tentional misrepresentation of mate-
rial fact, as prohibited by the terms of
the plan or coverage. A group health
plan, or a health insurance issuer offer-
ing group or individual health insur-
ance coverage, must provide at least 30
days advance written notice to each
participant (in the individual market,
primary subscriber) who would be af-
fected before coverage may be re-
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scinded under this paragraph (a)(1), re-
gardless of, in the case of group cov-
erage, whether the coverage is insured
or self-insured, or whether the rescis-
sion applies to an entire group or only
to an individual within the group. (The
rules of this paragraph (a)(1) apply re-
gardless of any contestability period
that may otherwise apply.)

(2) For purposes of this section, a re-
scission is a cancellation or discontinu-
ance of coverage that has retroactive
effect. For example, a cancellation
that treats a policy as void from the
time of the individual’s or group’s en-
rollment is a rescission. As another ex-
ample, a cancellation that voids bene-
fits paid up to a year before the can-
cellation is also a rescission for this
purpose. A cancellation or discontinu-
ance of coverage is not a rescission if —

(i) The cancellation or discontinu-
ance of coverage has only a prospective
effect;

(ii) The cancellation or discontinu-
ance of coverage is effective retro-
actively, to the extent it is attrib-
utable to a failure to timely pay re-
quired premiums or contributions (in-
cluding COBRA premiums) towards the
cost of coverage;

(iii) The cancellation or discontinu-
ance of coverage is initiated by the in-
dividual (or by the individual’s author-
ized representative) and the sponsor,
employer, plan, or issuer does not, di-
rectly or indirectly, take action to in-
fluence the individual’s decision to
cancel or discontinue coverage retro-
actively or otherwise take any adverse
action or retaliate against, interfere
with, coerce, intimidate, or threaten
the individual; or

(iv) The cancellation or discontinu-
ance of coverage is initiated by the Ex-
change pursuant to §155.430 of this sub-
chapter (other than under paragraph
(b)(2)(iii) of this section).

(3) The rules of this paragraph (a) are
illustrated by the following examples:

Example 1. (i) Facts. Individual 4 seeks en-
rollment in an insured group health plan.
The plan terms permit rescission of coverage
with respect to an individual if the indi-
vidual engages in fraud or makes an inten-
tional misrepresentation of a material fact.
The plan requires A to complete a question-
naire regarding A’s prior medical history,
which affects setting the group rate by the
health insurance issuer. The questionnaire
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