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THE GOVERNMENT PRINTING OFFICE AND
EXECUTIVE BRANCH INFORMATION
DISSEMINATION

THURSDAY, MAY 8, 1997

HOUSE OF REPRESENTATIVES,
SUBCOMMITTEE ON GOVERNMENT MANAGEMENT,
INFORMATION, AND TECHNOLOGY,
COMMITTEE ON GOVERNMENT REFORM AND OVERSIGHT,
Washington, DC.

The subcommittee met, pursuant to notice, at 9:30 a.m., in room
311, Cannon House Office Building, Hon. Stephen Horn (chairman
of the subcommittee) presiding.

OPresent: Representatives Horn, Maloney, Davis of Illinois, and
wens.

Staff present: J. Russell George, staff director and counsel; Mark
Uncapher, counsel; John Hynes, professional staff member; Andrea
Miller, clerk; and David McMillen and Mark Stephenson, minority
professional staff members.

Mr. HORN. The Subcommittee on Government Management, In-
formation, and Technology will come to order.

We are here today to examine the operations of the Government
Printing Office, and especially its efforts to disseminate Govern-
ment information to the public. This is no small matter. Citizen ac-
cess to Government information is critical to a free society.

No one has put it better than James Madison did over two cen-
turies ago: “A popular government without popular information, or
the means of acquiring it, is but a prologue to a farce or a tragedy,
or perhaps both. Knowledge will forever govern ignorance, and a
people who mean to be the Governors must arm themselves with
the power knowledge gives.”

The Subcommittee on Government Management, Information,
and Technology is a principal congressional guardian of access to
executive branch information. The subcommittee’s charter states
that it “will ascertain the trend in the availability of government
information and will scrutinize the information practices of the ex-
ecutive agencies and officials.”

Today, we hope to hear from our expert witnesses on exactly this
matter: How well is Federal information being disseminated? What
improvements can be made? What is the proper role for the Gov-
ernment Printing Office and the Superintendent of Documents?

Information dissemination programs at the Government Printing
Office include the distribution of publications to Federal depository
libraries nationwide, cataloging and indexing, and distribution to
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recipients designated by law. They also include distribution to for-
eign libraries designated by the Library of Congress, in return for
which the Library receives governmental publications from those
countries.

The Government Printing Office distributes about 100 million
copies of government publications per year. Approximately 75 per-
cent of all its printing needs are contracted out to private printers.
Of the work handled in-house, about half is for Congress. The Gov-
ernment Printing Office currently employs 3,674 employees, fewer
than at any time in this century.

There is concern that the administration has been reducing pub-
lic access to information. Specifically, many executive branch agen-
cies are not furnishing copies of the information they produce to
the Government Printing Office for dissemination through the Fed-
eral depository libraries. Furthermore, there is concern that the ad-
ministration is allowing many agencies to enter into restrictive dis-
tribution agreements that further limit the availability of agency
information to the public.

We have two panels today. The first will feature two witnesses
from the Government Printing Office. Michael DiMario is the Pub-
lic Printer. He has worked at the Government Printing Office since
1971, and he has, at one time or another, headed each of its major
program areas. Mr. DiMario will be accompanied by Wayne Kelley,
who is Superintendent of Documents. Mr. Kelley was a journalist
and a publisher until he was named to his current post in 1991.

The second panel will feature three witnesses. Daniel S. Jones is
president of NewsBank, Inc. He is appearing on behalf of the Infor-
mation Industry Association. Robert L. Oakley is governmental af-
fairs representative of the American Association of Law Libraries.
He is appearing on behalf of a coalition of library associations.
Wendy Lechner is legislative director of Printing Industries of
America.

We welcome each of you, and we look forward to your testimony.

[The prepared statement of Hon. Stephen Horn follows:]



DAN BURTON INDIANA HENRY A WAXMAN CALIFORNIS
CHAIRNAN RANKING MINGRITY MEMBER

ONE HUNDRED FIFTH GONGRESS

Congress of the United States

THousge of Repregentatives

COMMITTEE ON GOVERNMENT REFORM AND OVERSIGHT
2157 AaysurN HousE OFFIGE BUILDING
WasHivaTON, DC 20515-6143
{202) 225~-5074

“THE GOVERNMENT PRINTING OFFICE AND
EXECUTIVE BRANCH INFORMATION DISSEMINATION”

May 8, 1997

OPENING STATEMENT
REPRESENTATIVE STEPHEN HORN (R-CA)
Chairman, Subcommittee on Government Management,
Information, and Technology

"We are here today to examine the operations of the Government Printing Office
and especially its efforts to-disseminate Government information to the public. This is ne
small matter. Citizen access to government information is critical to a free society. No
one has put it better than James Madison did over 200 years ago:

A popular Government without popular information or the means of
acquiring it, is but a Prologue to a Farce or a Tragedy or perhaps both.
Knowledge will forever govern ignorance, and a people who mean to be the
Governors, must arm themselves with the power knowledge gives.

The Subcommitiee on Government Management, Information, and Technology is
a principle Congressional guardian of access to executive branch information. The
subcommittee's charter states that it "will ascertain the trend in the availability of
Government information and will scrutinize the information practices of executive
agencies and officials.”

Today we hope to hear from our expert witnesses on exactly this matter: how well
is Federal information being disseminated? What improvements can be made? What is
the proper role for the Government Printing Office?

Information dissemination programs at the Government Printing Office include the
distribution of publications to Federal depository libraries nationwide, cataloging and
indexing, and distribution to recipients designated by law. They also include distribution
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to foreign libraries designated by the Library of Congress, in return for which the Library
receives governmental publications from those countries.

The Government Printing Office distributes about 100 million copies of
Government publications per year. Approximately 75 percent of all its printing needs are
contracted out to private printers. Of the work handled in-house, about half is for
Congress. The Government Printing Office currently employs 3,674 employees, fewer
than at any time in this century.

There is concern that the Administration has been reducing public access to
information, Specifically, many executive branch agencies are not furnishing copies of
the information they produce to the Governrrient Printing Office for dissemination
through the Federal depository libraries. Furthermore, there is concern that the
Administration is allowing many agencies to enter into restrictive distribution agreements
that further limit the availability of agency information to the public.

We have two panels today. The first will feature two witnesses from the
Government Printing Office. Michael DiMario is the Public Printer. He has worked at
the Government Printing Office since 1971 and he has, at one time or another, headed
each of its major program areas. Mr. DiMario will be accompanied by Wayne Kelley,
who is Superintendent of Documents. Mr. Kelley was a journalist and publisher untit he
was named to his current post in 1991,

The second panel will feature three witnesses. Daniel 8. Jones is President of
NewsBank, Incorporated. He is appearing on behalf of the Information Industry
Association. Robert L. Oakley s Washington Affairs Representative of the American
Association of Law Libraries. He is appearing on behalf of a coalition of library
associations. Wendy Lechner is Legislative Director of Printing Industries of America,
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Mr. HORN. The tradition on the committee and all subcommittees
of the Government Reform and Oversight Committee is to swear in
all witnesses except Members of Congress. If you would stand and
raise your right hands, we will swear in the witnesses.

[Witnesses sworn. ]

Mr. HORN. The clerk will note all three members have affirmed.

We will begin with the Public Printer of the United States. A
quorum is present, with Mr. Davis of Illinois.

We welcome you. Did you have an opening statement, Mr. Davis?

Mr. DAvVIS OF ILLINOIS. No, sir.

Mr. HOrRN. Then we will proceed with the first panel and the
Public Printer of the United States, Michael DiMario. He is accom-
panied by Wayne Kelly, Superintendent of Documents, Government
Printing Office; also, Bruce Holstein, the Comptroller of the Gov-
ernment Printing Office.

Gentlemen, proceed as you would like.

STATEMENT OF MICHAEL DiMARIO, PUBLIC PRINTER, GOV-
ERNMENT PRINTING OFFICE, ACCOMPANIED BY WAYNE
KELLEY, SUPERINTENDENT OF DOCUMENTS, GOVERNMENT
PRINTING OFFICE; AND BRUCE HOLSTEIN, COMPTROLLER,
GOVERNMENT PRINTING OFFICE

Mr. DIMARIO. Mr. Chairman and members of the subcommittee,
thank you for inviting me here this morning to discuss GPO’s role
in Federal information dissemination. As you indicated, Wayne
Kelley, the Superintendent of Documents, who is seated to my left,
is accompanying me, and also Bruce Holstein, GPO’s Comptroller,
who is seated to my right. In the interest of time, I will briefly
summarize my prepared statement, which has been submitted for
the record.

Mr. Chairman, an abiding commitment to public access to Gov-
ernment information is deeply rooted in our system of Government.
GPO is one of the most visible demonstrations of that commitment.
For more than a century, our mission, by law, has been to fulfill
the needs of the Federal Government for information products and
to distribute those products to the public.

Formerly, our mission was accomplished using traditional print-
ing technologies. However, a generation ago, we began migrating
our processes to electronic technologies, and in 1993, Congress
amended Title 44 with the GPO Electronic Information Access En-
hancement Act, which requires us to disseminate Government in-
formation products on-line. This act is the basis of GPO Access, our
Internet information service. Latest data shows that this service
was used to download more than 4.5 million Government docu-
ments electronically last month.

Today, GPO is dedicated to producing, procuring, and dissemi-
nating Government information products in a wide range of for-
mats, both print and electronic. We provide printed and electronic
information products and services to Congress and Federal agen-
cies through in-plant processes and the purchase of information
products from the private sector. In fact, as you have noted, we buy
approximately 75 percent of all information products requisitioned
from us, in one of the Federal Government’s most successful pro-
curement programs.
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We distribute upwards of 100 million copies of Government pub-
lications every year through a variety of programs, including a low-
priced sales program, and to Federal depository libraries nation-
“ﬁde where the information may be used by the public free of
charge.

One of these items is the Citizens Guide on Using the Freedom
of Information Act and the Privacy Act to request Government
records, which is issued as a report by the Committee on Govern-
ment Reform and Oversight. We have been distributing this item,
in various editions, for many years, and it is very popular.

We also disseminate a growing volume of information via the
Internet. We catalog and index Government information products,
and we distribute them on behalf of other Federal agencies. We
conduct all of our services in a nonpartisan, service-oriented envi-
ronment that emphasizes the primacy of the customer’s require-
ments for timeliness, quality, security, and economy, and we are
committed to achieving the greatest access and equity in informa-
tion dissemination, whether through printed publications, CD-
ROM, or on-line.

At the bottom line, our programs reduce the need for duplicative
production facilities throughout the Government, achieve signifi-
cant taxpayer savings through a centralized procurement system,
and enhance public access to government information.

With the growing use of electronics, there is a temptation to say
that the Government no longer needs a printing capability. I think
this temptation should be resisted. Last year we produced over
$700-million worth of printing services for the Government, and
printing is still a major avenue of communication between the Gov-
ernment and the public.

The transition to full electronics is coming, but it is a long way
off. We need to manage that transition effectively. Maintaining a
cost-effective printing and dissemination capability for the foresee-
able future gives us an important management tool.

A major problem confronting us today is the growing decen-
tralization of Government printing activities. GPO is a primary
guarantor not only of cost-effectiveness, but of public access to the
comprehensive body of publications produced by the Government.
When agencies do not use GPO for printing, the likelihood is that
they will not only spend more, but their publications will not be
put into GPO’s dissemination programs where they can be accessed
conveniently and equitably by the public.

The growing decentralization of Government printing is a major
source of so-called “fugitive documents,” documents that, by law,
belong in our depository library program, but which are not in-
cluded, usually because they are produced elsewhere than GPO.

Decentralization is also expanding the opportunities for Federal
agencies to use other dissemination mechanisms for their informa-
tion products. With increasing frequency, these mechanisms are in-
volving copyright or copyright-like arrangements that also have the
effect of impeding public access to Government information.

Two weeks ago, I testified on proposals for revising Title 44 that
would address these problems, including the issue of the constitu-
tionality of GPO’s operations that has been raised by the Justice
Department’s Office of Legal Counsel. For the record, I do not
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agree with that opinion. I think the issue of GPO’s constitutionality
can be addressed without sacrificing the current system of printing
and distribution that serves the Government and the public well.

Mr. Chairman, Government information is increasingly valuable
to American citizens and taxpayers in the information age. At GPO
we provide a service which makes that information available to the
public cost-effectively, comprehensively, and equitably.

GPO’s continuing migration to electronic technologies, as well as
the ability of our staff, are already facilitating the re-engineering
of information products and processes to satisfy the changing infor-
mation requirements of the Government and the public. At the
same time, our traditional printing and distribution capabilities are
preserving and protecting access to government information for all
of our citizens.

More than a century ago, Congress, in its wisdom, designed a
system in GPO for keeping America informed. That system con-
tinues to serve a vital purpose today, and we look forward to work-
ing under congressional oversight and guidance to improve the per-
formance of our operations and programs.

Mr. Chairman and members of the subcommittee, I thank you for
taking an interest in GPO and for inviting me to be here this morn-
ing. I would be pleased to answer any questions you may have.

[The prepared statement of Mr. DiMario follows:]



Mr. Chairman and Members of the Subcommittee, thank you for inviting me here this
morning to discuss the role of the Government Printing Office (GPO) in Federal information
dissemination.

GPO’S MISSION IN THE INFORMATION AGE

An abiding commitment to public access to Government information is deeply rooted in
our system of Government. GPO is one of the most visible demonstrations of that commitment,
For more than a century, our mission under the public printing and documents statutes of Title 44
of the U.S. Code has been to fulfill the needs of the Federal Government for intformation products
and distribute those products to the public. Formerly, our mission was accomplished through the
production and procurement of traditional printing technologies. However, a generation ago we
began migrating our processes to electronic technologies, and in 1993 Congress amended Title 44
with the GPO Electronic Information Access Enhancement Act (P.L. 103-40) to require us to
disseminate Government information products online. This Act is the basis of GPO Access, our
Internet information service.

Today, GPO is dedicated to producing, procuring, and disseminating Government
information products in & wide range of formats. In GPO the Government has a unigue asset
that combines a comprehensive range of conventional production and electronic processing
services, procurement facilitation, and multi-format dissemination capabilities to support the
information life cycle needs of Congress, Federal agencies, and the public.

] ‘We provide printed and electronic information products and services to Congress and
Federal agencies through inplant processes and the purchase of information products from the
private sector. In fact, we buy approximately 75 percent of all information products requisitioned
from us in one of the Government’s most successful procurement programs. We disseminate
Government information through a low-priced sales program and to Federal depository libraries
nationwide where the information may be used by the public free of charge. We also disseminate
a growing volume of information via the Internet. We catalog and index Government information
products, and we distribute them on behalf of other Federal agencies. Information onall of our
programs and services, as well as access to a large and growing range of Government
information, is available through our home page on the World Wide Web, at
http://www.access.gpo.gov.

We conduct all of our services in a non-partigan, service-oriented environment that
emphasizes the primacy of the customer’s requirements for timeliness, quality, security, and
economy, and we are committed to achieving the greatest access and equity in information
dissemination whether through printed publications, CD-ROM, or online. At the bottom line, our
programs reduce the need for duplicative and costly production facilities throughout the
Government, achieve significant taxpayer savings through a centralized procurement system,
and enhance public access to Government information.
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GPO AND CONGRESS

GPO was originally established to provide Congress with imumediate, reliable service ina
work environment under its direct control. That mission continues today. We produce the daily
and permanent editions of the Congressional Record, bills, resolutions, amendments, hearings,
committee reports, committee prints, documents, stationery, and a wide variety of other products
that are essential to the legislative process in Congress. We produce this work in our central
office facility on North Capitol Street in Washington, DC, through the creation and storage of
electronic databases of publications for printing and dissemination, as well as the provision of CD-
ROM, online access, and print-on-demand services. All of this work is funded through an annual
appropriation for Congressional Printing and Binding.

Support for the Cyber-Congress. We have built a core capability for electronic
information and communications services to support Congress’s information needs. Today, our
state-of-the-art electronic systems are characterized by a complex of direct electronic linkages via
CAPNET to a variety of congressional offices on Capitol Hill for data interchange. Once
considered only the by-product of the print production process, digitized electronic databases of
congressional information are now the primary product: they are the databases from which the
official versions of documents are produced in print, CD-ROM, and online access formats made
available to the public through GPO Access as well as other systems such as the Library of
Congress’s THOMAS information system.

Our electronic systems and staff expertise position us to support the continued
development of the cyber-Congress, including implementation of the House Document
Management Plan, approved by the House Oversight Committee in 1996, and a comparable
Legislative Information System for the Senate. We are committed to supporting the House’s
effort to provide the public with access to more commiitee materials online, pursuant to a recent
rules change.

Print-On-Demand Systems, We are using electronics to support print-on-demand
systems for Congress as well. We operate a print-on-demand system in the Senate Document
Room that has reduced the requirement for printing extra copies of Senate documents for storage.
This system, and another print-on-demand system located at our central office facility, are both
networked to congressional databases resident at GPO.

Advantages from Electronic Support. Our electronic systems provide a standardized
system for use by both Houses of Congress, resulting ir compatibility of production processes and
uniformity in the resulting products. They provide for the interchangeable use of databases to
produce different congressional publications, generating significant savings. Our systems are a
centralized resource where production and dissemination equipment and staffing can be
concentrated, yielding significant economies of scale. Finally, they facilitate both production and
dissemination. Databases prepared for printing are easily converted into databases suitable for
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CD-ROM distribution and for online dissemination via the Internet to libraries, schools, offices,
and homes nationwide and around the world.

Saviags from the Use of Technology. Productivity increases resulting from technology
have enabled us to make substantial reductions in staffing requirements while continuing to
improve services for Congress. In the mid-1970's, on the threshold of our conversion to
electronic photocomposition, we employed more than 8,200 persons. Today, we have 3,674
employees on board, fewer than at any time in this century. In the past 4 years our staffing has
been reduced by 25 percent. The reduction was accomplished while at the same time
modernizing and improving our services.

Electronic technologies have significantly reduced the cost, in real economic terms, of
congressional publications. In FY 1978, the appropriation for Congressional Printing and Binding
was $84.6 million, the equivalent in today’s dollars of $209.5 million. By comparison, our
approved funding for FY 1997 is $81.7 million, a reduction of nearly two-thirds in real economic
terms. This has yielded a savings to the taxpayer of well over $100 million per year. The vast
majority of the reduction is due to productivity improvements and staffing reductions made
possible through the use of improved technology.

GPO AND FEDERAL AGENCIES

GPO's Printing Procurement Program. Approximately 75 percent of the printing and
information products requisitioned from GPO are procured from the private sector. GPO
historically has retained for inplant production only work which cannot be procured on a
controlted, timely, and cost-effective basis. The vast majority of the work procured from the
private sector is for Federal agencies in the executive branch. We provide procurement services
through our central office facility and through a network of 20 regional and satellite procurement
offices nationwide. All work for Federal agencies is paid for by the agencies themselves. The
payments are processed through GPO’s revolving fund.

Our printing procurement program saves a significant amount of money for the taxpayers.
The program operates on a highly competitive basis, driving prices down. Approximately 10,000
firms--or about a quarter of the nationwide printing industry, representing nearly 200,000
employees--are registered on GPO's Master Bid List according to their equipment, staffing, and
production capabilities. About 3,500 of these firms do business with us on a regular basis,
ensuring intense competition for Government printing and information product contracts.

By consolidating the Government's specialized printing procurement skills and resources
in GPO, agencies save money in their printing programs. Moreover, agencies achieve savings
without giving up essential controls when they work through us. Most of our printing
procurements are conducted through direct deal term contracts, permitting agencies to place their
printing orders directly with the contractor. Our centralized program utilizes a service
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infrastructure that allows agencies to directly control the vast majority of their printing needs from
the point of origination.

Electronic Support for the Procurement Process. Electronic versions of printing
procurement bid solicitations are now accessible from the Internet via GPO’s World Wide Web
home page. The electronic posting of bid solicitations has several benefits. It allows us to reduce
the cost of making this information available to the public. It enables more contractors to bid on
Government printing jobs, thereby increasing competition and lowering procurement costs. By
posting electronic versions of these documents on the Internet, all potential bidders, even
remotely located small businesses, have immediate access to additional bid opportunities. We
have found that increasing the dissemination of formal bid solicitations results in more contractors
submitting bids. The increase in competition also results in a decrease in contract prices, lowering
the overall cost to the Government for printing. Our electronic posting initiative has generated
considerable interest and enthusiasm in the printing industry.

ELECTRONIC SUPPORT FOR AGENCY PRODUCTS

Federal agencies are turning to GPO for assistance in the management of their publications
and related information products through all stages of the information life cycle: the creation
and/or collection of information, processing the information into a product, dissemination of the
product, use and storage of the product, and product disposition through archival management.

CD-ROM Services. Since 1988 we have been a leading Government producer of CD-
ROM technology, providing agencies with a complete range of CD-ROM production services.
Our development services take source material from any submitted medium and convertittoa
CD-ROM product, including the provision of a search engine using standard licensing agreements
with three different companies. We provide test discs, quality testing and control, and graphic
design work for the CD-ROM disc fuce and cover booklet. We procure the mastering of the data
and its replication on standing CD-ROM contracts. We provide dissemination of the final product
through our sales program and the FDLP without cost to the publishing agency.

In 1992, we received the annual CD-ROM Award from the Special Interest Group for
CD-ROM Applications and Technology (SIGCAT), the largest CD-ROM user group in the
world. The following year, the General Accounting Office cited our CD-ROM program as one of
the most cost-effective in the Government, specifically noting that GPQ’s CD-ROM products are
among the least expensive for users.

World Wide Web Services. Our resources and staff are also involved in assisting
agencies with World Wide Web and Internet services. Electronic processing work performed by
our staff resulted in the databases available on GPO Access. For the World Wide Web, we
provide database development services, mounting on our servers, database maintenance, access
based on agency needs, promotion of the service, training, and user support. GPO Access
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features a unique service in making most databases available not only in ASCH format but in
Portable Document Format (PDF), which provides a searchable database that exactly replicates
the printed product. For Government information users for whom authenticity is critical, the PDF
feature is an essential feature,

Expert Publishing Services for Federal Agencies. GPC’s Digital Information
Technology Support Group (DITS Group), a unit of our Printing Procurement Department,
provides expert publishing services to support the increase in electronic publishing submissions
from Federal agencies. The services include one-on-one desktop publishing (DTP) consultation
for correct file creation techniques; customer outreach by way of on-site digital publishing
seminars; researching industry trends in digital publishing and disseminating pertinent information
to agency editor/writers, printing personnel, project designers, publishers and information
management personnel; and creating official publications and forms designed to make digital
publishing more consistent, cost effective, and customer friendly.

The New Commerce Business Daily. We recently entered into an alliance with the
Department of Commerce in the development of a new Commerce Business Daily (CBD). This
new joint project has succeeded in making CBD information freely accessible in real-time over the
Internet while preserving the printed version for those who still need to receive daily issues in that
form.

The new CBD has made it easier and more timely for agencies to electronically submit
notices for inclusion in CBD, significantly reduced the cost per notice for these submissions (from
$18.00 to $5.00), allowed for the continuation of a billing and reporting process for these charges,
provided support to both agencies and users of the CBD, reduced the time necessary to typeset
and compose the printed version, and enhanced the delivery of the final copy to the printing
contractor for the production of the daily printed issues. It has also enabled commercial value-
added providers who offer CBD products to receive the daily CBD information much faster, in an
enhanced format, and at a 20 percent reduction in cost. On April 21, 1997, our CBD partnership
with the Commerce Department was the recipient of a “Hammer Award” from the National
Performance Review.

RELATED SERVICES FOR FEDERAL AGENCIES

Inplant Services. In addition to procuring printing for Federal agencies, GPO produces
work in our central office plant and regional printing plant in Denver. A significant portion of the
agency work produced inplant is associated with the Federal Register, and includes the List of
Sections Affected and the Code of Federal Regulations. Other work includes U.S. passports,
postal cards, the U.S. Budgef, and other jobs that are performed by GPO due to concerns for cost,
timeliness, and control over sensitive Government information.

The continued need for GPO's regional printing plants has declined. In response, we have
closed plants in Chicago, Seattle, San Francisco, and New York, and previously a separate
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printing and reproduction facility at the Washington, DC, Navy Yard was consolidated with
GPO’s central office facility. A facility in Alaska, transferred from the GSA, has also been closed.
The remaining plant in Denver continues to satisfy regional production and security printing
needs.

Customer Services. GPO’s Customer Service Department works directly with Federal
agencies to ensure that their printing and information product needs are met. Technical assistance
to agencies provided by our staff often achieves significant savings for agencies. We work closely
with the Interagency Council on Printing and Publications Services and the Federal Publishers
Comumittee. These organizations, representing Federal printing and publishing officers from
throughout the Government, serve as valuable forums for listening to the ideas and concerns of
our customer agencies. In addition, our departmental account representatives are involved in
hundreds of meetings with customer agencies and commercial contractors each year. One unit of
our Customer Service Department, the Typography and Design Division, provides graphic design,
illustration, consultation, photographic, video, and quality control services, such as press sheet
and bindery inspections, to customer agencies. This unit provides state-of-the-art computerized
graphic design and composition services to support agency printing requirements.

Recycied Paper and Vegetable Oil-based Inks. We sell blank paper supplies to Federal
agencies in the Washington metropolitan area, passing on significant savings through savings we
achieve in bulk purchases. Under the guidance of the JCP and also working in cooperation with
the Environmental Protection Agency and the Federal Environmental Executive, this program has
been instrumental in advancing the Government’s utilization of recycled paper and related
materials, including recycled copier paper. We also have successfully implemented the provisions
of the Vegetable Ink Printing Act of 1994, on which this Subcommittee held hearings. This Act
requires all Federal lithographic printing to be performed utilizing inks containing vegetable-based
oils in specified percentages. Our printing procurement contracts contain standard provisions for
the utilization of recycled paper and vegetable-based inks in Federal jobs.

Institute for Federal Printing and Publishing, GPO’s Institute for Federal Printing and
Publishing coordinates training in printing and publishing for customer agencies and entities.
Course offerings include “Resources for Publishing,” “Publishing Media,” Getting the Best from
Desktop Publishing (DTP),” “Introduction to Document Preparation for World Wide Web
(WWW) Publishing,” “Introduction to Printing Processes and Terminology,” “CD Publication,”
“Proofs and Press Sheet Inspections (PSIs),” and “Scanning Black-and-White Photos for DTP.”
The Institute is developing two new classes, “Introduction to Adobe Acrobat--A Portable
Document Format” and “Innovative Internet Marketing Techniques for the Government.” In
addition to courses, the Institute provides related information services. Well over 5,000
individuals, representing all three branches of the Federal Government, have attended the
Institute’s courses to date.
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GPO AND INFORMATION DISSEMINATION

The Printing Act of 1895, which is the basis for the public printing and documents statutes
of Title 44 of the U.S. Code, relocated the Superintendent of Documents function from the
Interior Department to GPO. By linking the authority for the distribution of documents with
GPO’s printing operations, Congress created an effective system for ensuring comprehensive
public access to the publications produced by the Government. As the success of GPO Access
demonstrates, this linkage continues to be an effective means for the development and
dissemination of electronic databases in the Information Age.

The information dissemination programs of GPO’s Superintendent of Documents include
the distribution of publications to approximately 1,400 Federal depository libraries nationwide,
cataloging and indexing, distribution to recipients designated by law, and distribution to foreign
libraries designated by the Library of Congress which in turn agree to send copies of their official
publications to the Library pursuant to international treaty. These programs are funded by the
annual Salaries and Expenses Appropriation of the Superintendent of Documents.

The Superintendent of Documents also operates a nationwide sales program. This
program, the Government’s single largest information dissemination network, operates 24
bookstores in major metropolitan areas around the U.S. as well as an extensive order service
equipped to receive mail, phone, fax, and Internet-based orders for publications nationwide and
worldwide. This program is funded entirely by revenues earned on sales of publications. The
Superintendent of Documents also distributes publications for Federal agencies which reimburse
us for comprehensive warehousing and dissemination services. Altogether, we distribute about
100 million copies of Government publications per year through these programs (not including
information made available online).

GPO Access. GPO Access provides free access to more than 70 Federal databases,
including the Congressional Record, the Federal Register, the Commerce Business Daily,
Supreme Court opinions, congressional bills and reports, and other publications, as well as
Government Information Locator Service (GILS) records for a growing number of Federal
agencies. The first online service of its kind established by Congress, GPO Access allows users to
locate a wide variety of electronic products available via the Internet and to order Government
publications online. GPO Access is the only Government online service providing access to a
wide range of information from all three branches of the Federal Government, and the only service
providing gfficial access to this important Government information. Currently, nearly 3 million
documents are retrieved from GPO Access every month, and the number continues to grow. In
March 1997, retrievals topped 4 million. During peak usage periods there are about 15,000 GPO
Access sessions per hour.

GPO Access has drawn praise from a variety of sources, including the library community
(which gave GPO Access the 1995 James Madison Award), the Federal technology community,
the legal community, and others. In December 1996, in a guest column in Reil Call,
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representatives of the Congressional Accountability Project and the Heritage Foundation together
called GPO Access “an enormous success.” In January 1997, OMB Watch released a report on
Government Information Locator Services which noted that “GPO Access has become the largest
single location for GILS services and records in the Federal Government,” and that “GPO should
be seen as an example to agencies that are struggling with their GILS implementation.”

THE FEDERAL DEPOSITORY LIBRARY PROGRAM (FDLF)

Principles.‘ The dissemination of Government information to libraries for the use of the
public began in 1813, making the FDLP America’s oldest “freedom of information” program.
From its beginning, the FDLP has been built on several underlying principles:

o A well-informed citizenry, cognizant of the policies and activities of its representative
Government, is essential to the proper functioning of democracy.

. The public has a right to Government information which has been prepared and published
at public expense.

. The Government has an obligation to ensure the availability of, and access to, public
information at no cost to the user.

. The publications provided through the FDLP are a permanent and official source of
Government information.

o The public, participating libraries, and the Government all benefit from the efficiencies

afforded by a centralized distribution system, such as the FDLP, which ensures the wide
availability of Government publications at no charge to the user.

Statutory Requirements. Libraries are designated as depositories by Senators and
Representatives as well as by law. Under the law, we send the libraries copies of all Government
publications processed through GPO that are not purely of an administrative nature, cooperatively
sponsored, or classified for reasons of national security. These copies are paid for by the annual
Salaries and Expenses Appropriation of the Superintendent of Documents. If Federal agencies
themselves produce publications that belong in the FDLP, they are required by law to pay for the
production and distribution of those copies sent to the depositories. In return for receiving
Government information products at no cost, the libraries must make them available to the public
without charge and provide appropriate assistance to users.

The majority of the depository libraries are selective depositories which tailor their
Government publications acquisitions to local needs, choosing from among 7,000 organizational
and series categories. Fifty-three libraries, or roughly one per State (depending on size and
resources, some States have no regionals while others have more than one), are regional
depositories that receive every publication distributed by the FDLP. They are required to retain
permanently every Government publication they receive.
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Users. Based on 1995 data, we estimate that 750,000 fo 950,000 persons use FDLP
information each month. A 1989 study estimated a minimum of 670,000 depository users per
month in academic and public libraries.

Workload. InFY 1996, nearly 16.4 million copies of about 57,000 titles were distributed
to depository libraries in paper and microfiche. In addition, we distributed 639 titles in tangible
electronic formats, mostly CD-ROM. All GPO dccess databases and services are available to
depository users. Our locator services point to an additional 971 agency titles, and there are
1,148 AMonthly Catalog records hot-linked to agency Internet sites.

Library Participation, There are now 1,372 depository libraries, including the 53
regionals. Of these, 55 percent are academic libraries, making the FDLP a major component of
the Nation’s education and research programs. Another 20 percent are public libraties, 11
percent are law school libraries, 6 percent are State libraries, 5 percent are Federal agency
libraries, and the remaining 3 percent are special libraries. All Federal depositories are now
expected to offer public users access to computer work stations with a graphical user interface,
CD-ROM capability, Internet connections, and the ability to access Government information via
the World Wide Web. However, there are still some depositories which cannot fully handle all
electronic Government information offerings.

Centinuing Justification for the FDLP. The FDLP will continue to be needed even as
Federal agencies put more information on the Internet. The FDLP, funded out of legislative
branch appropriations, is the means by which Congress asserts its historical role in keeping the
American public informed about the activities of the Government.

Depository libraries have developed skills and collections based on the needs of their local
constituents. This affords the public a local setting in which they can use Government information
at no charge, regardless of whether they own or can operate a computer, and be assisted by
trained Government information professionals.

As authorized by P.L. 103-40, GPO creates a variety of electronic "Pathway” locator
services, which enable users to idéntify and connect to agency electronic resources. Since these
activities are funded by the FDLP appropriation, the locator services sponsoted by the FDLP may
be used at no cost by the public. Within our suite of locator services, the Monrhly Catalog on the
Web is unique in how it locates both physical items in depository libraries and agency products on
the Internet.

The FDLP is the vehicle which provides permanent public access to Government
information. Copies of physical items are permanently held for public use in the regional
depository libraries. GPO, acting in partnership with other Program stakeholders, including the
National Archives and Records Administration and libraries which elect to participate, is leading
an effort to ensure that agency Internet products are permanently retained and made accessible to
the public.
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It will be many years, if ever, before all Government information is available electronically.
In the meantime, it is essential to have a single program which is charged with acquiring and
distributing the vast array of printed products which the Government produces. Neither libraries
nor the public would be well served by having to contact scores of individual agencies for the
information they need.

Fugitive Documents. Many publications produced by the Government fail to be included
in the FDLP. Documents that belong in the Program, but which are excluded, are known as
fugitive documents. Their absence from depository library collections impairs effective public
access to Government information. While many studies of the fugitive document problem have
been conducted, the exact number of publications that are not in the FDLP has been difficult to
isolate. Sometimes administrative errors are made by GPO in document selection and
distribution. Most commonly, however, documents become fugitives from the Program due to
their production outside of GPO, such as in agency printing plants. There is also a growing
number of fugitive documents due to increased agency use of electronic systems to produce and
disseminate their own documents.

We recently made an estimate of the number of fugitive publications today. In FY 1996,
nearly 57,000 unique titles were included in the FDLP, including some 14,000 Department of
Energy (DOE) reports. We estimate that about 50 percent, or 55,000, of the tangible
Government information products which are in the scope of the FDLP are not being distributed
through the Program. This number coincidentally approximates the estimated 40 percent of
printing and reproduction expenses that are currently by-passing GPO. These publications are
primarily those of a scientific and technical nature which are not printed through GPO and the
originating agency did not provide copies for depository distribution as required by Title 44.

Most of the missing publications were provided to the National Technical Information
Service (NTIS) of the Commerce Department, and we derived the number of 55,000 in the
following manner. In FY 1996, NTIS took in about 160,000 scientific, technical, and business-
related titles, most but not all of which were published by the Government. NTIS’s intake
included about 20,00¢ from DOE, 30,000 from the Defense Technical Information Center
(DTIC), 6,000 from NASA, and 3,000 to 4,000 from the Commerce Department, as well as so-
called “legacy collections” extending over a number of years, such as 10,000 titles from the now-
defunct Bureau of Mines.

Based on our experience with DOE, we estimate that about 70 percent or 112,000 of
NTIS’s total intake belongs in the FDLP. Compared with the 57,000 titles in the FDLP in FY
1996, this leaves about 55,000 fugitive titles which should have been provided to GPO by the
publishing agencies, had they fully complied with Title 44 requirements.

Fugitive documents defeat the purpose of the FDLP and undermine the public's ability to
access information critical to their lives. Historically, the FDLP has relied heavily on the ability of
the Program to automatically obtain material as it is produced or procured through GPO. With
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the growing emphasis on electronic dissemination, and decreasing compliance with statutory
requirements for agencies to use GPO, identifying and obtaining information for the FDLP is
becoming increasingly difficult.

FDLP Compliance Essues. When an agency uses GPO for production or procurement of
a publication (defined in section 1901 as “informational matter which is published as an individual
document at Government expense, or as required by law”), GPO ensures that distribution is made
through our own processes. If a publication is produced elsewhere than GPO, the publishing
agency is required to supply the requisite number of copies to GPO, at its own expense, for
dissemination to depositories.

GPO is confronted with two kinds of compliance issues today. First, a number of Federal
agencies are seeking new methods of printing information gathered at public expense. These
methods do not involve GPO and, as a result, they impede or prevent effective public access to
critical Government information. I have reported previously to Congress on several such
instances, including such publications as Big Emerging Markets, U.S. Export Administration
Regulations, and U.S. Industrial Outlook.

Other efforts are ongoing by agencies that often involve allowing third parties to copyright
the information or impose copyright-like restrictions on it. The result is that the information does
not get produced or procured through GPO, and the agencies do not provide copies to GPO for
distribution to depositories. A recent example of this is the Journal of the National Cancer
Institute. For many years the National Cancer Institute (NCI) procured its Journal (INCI), 2
major publication devoted to cancer research, through GPO and it was distributed to depository
libraries. In January 1997, however, the NCI notified GPO that it had signed a Cooperative
Research and Development Agreement (CRDA) with Oxford University Press, under which “the
name of the publication will be retained, and Oxford will assume all responsibility for printing the
Journal and will hold capyright to the Journal’s content” (emphasis added). According to the
letter received by GPO, the INCI “has been privatized, and effective January 1, 1997, ownership
of the Journal will be transferred from the National Cancer Institute to Oxford University Press-
USA, Inc.” The letter also stated that “[blecause the Journal is no longer a publication of the
U.S. Government, copies of the Journal and INCI Monographs will not be provided to the
Depository Library Program nor will sales copies be available at the GPO bookstore.” At the
time of this notification, GPO was receiving 827 copies of each issue of INCI for distribution to
depository libraries. We have no further information on the terms and conditions of the CRDA
between NCI and Oxford University Press because the NCI’s legal counsel has informed us that
the details of the CRDA are not public information.

The second compliance issue involves publications in electronic formats, Several agencies
have taken the position that Title 44 does not apply to Government information in electronic
formats, OMB’s Circular No. A-130, “Management of Federal Information Resources,” requires
agencies to cooperate with GPO for print publications, but only “encourages” cooperation for
publications in electronic formats and provides agencies with a rationale for exempting electronic
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information products from the FDLP based on cost. An example of this is our recent experience
with the NTIS Order Now CD-ROM. NTIS recently converted its printed sales catalogto a
quarterly CD-ROM subscription called Order Now. NTIS did not procure this product through
GPG. Although NTIS makes this catalog available online on a no-fee basis to depository
libraries, the online product does not include the two years’ worth of abstracts and indexes
available on the CD-ROM. This makes the CD-ROM more complete and useful than either the
online or former printed products. NTIS expressed a willingness to make the CD-ROM available
as a benefit to the public and as a promotional tool for their sales program, provided GPO pays
the retrieval software licensing fees. After due consideration, it was decided that the
Superintendent of Documents could not pay these fees, and that since the CD-ROM was not
procured through GPO, NTIS was obligated 1o provide copies to the FDLP under section 1903 of
Title 44. In a letter to the Staff Director of the JCP concerning this matter, NTIS made the
statement that “[ajt no time did we consider this to be a question of compliance with Title 44,”
apparently based on the fact that the publication in question is electronic rather than print.
However, without the NTIS Order Now CD-ROM, it will be more expensive for depository
libraries to locate and purchase scientific and technical documents, More broadly, such attempts
to evade the requirements of Title 44 represent a serfous challenge to free public access to
Government information through the FDLP.

We believe that the spirit and intent of the law since the FDLP s founding in 1813 has
been to make information produced at taxpayer expense available to the public through
depository libraries regardless of format. In a 1990 opinion, GPQ's General Counsel stated, “[i]t
is our opinion that Congress did not intend to carve a distinction based upon the technology
employed to disseminate the Government publication and that Title 44 U.S.C. Sec. 1903 govems
regardless of whether the publication is in the traditional ink-on-paper format or some new
medium.” Congress itself created GPO A4ccess in large part to provide for online dissemination of
Government information fo depositories. While we make every effort to work closely with
agencies to ensure the inclusion of their information products in the FDLP in all formats, the
continuing agency practice of not providing electronic products to the FDLP is creating gaps in
information availability to the public.

Transitioning the FDLP to a More Electronic Basis. In spite of the contention that
electronic information products are not required to be included in the FDLP, Congress has
encouraged us to transition the Program to & more electronic basis, The Legislative Branch
Appropriations Act for FY 1996 required GPO to conduct a study to identify measures necessary
for a successful transition to a more electronic FDLP. In response to direction from Congress for
broad consultation, GPO formed a group comprising representatives from GPO, the JCP, the
Senate and House Appropriations Committees, the Senate Rules and Administration Committee,
the House Oversight Committee, the House Government Reform and Oversight Committee,
OMB, the Congressional Research Service of the Library of Congress, the National Arehives and
Records Administration, Federal publishing agencies, the Administrative Office of the U.S.
Courts, the depository library community, and others. The final report, titled Study to Identify
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Measures Necessary for a Successful Transition to a More Electronic Federal Depository
Library Program, was submitted to Congress in June 1996.

Study Conclusions. Two major conclusions emerged from the study. The first was
strong support for retaining the authority for a broad-based public information program in the
legislative branch. High value was placed on the presence of the FDLP in every congressional
district to directly serve the public in local library settings.

There was also strong support for having a single entity in the Superintendent of
Documents to coordinate library-related information dissemination activities. The depository
fibrary community has consistently affirmed the utility and cost-effectiveness of a "one stop
shopping" approach to acquiring Government information. The study participants agreed that it is
not only possible but desirable to increase the dissemination of electronic information to
depository libraries within the overall structure of current law and program operations, and that
having a central entity to assist libraries and the public in accessing electronic Government
information in a distributed environment is more vital now than ever.

Strategic Plan. The Strategic Plan included in the final Study Report proposes a gradual
transition during the period FY 1996-FY 2001. Under the plan, the FDLP will provide official
Government information products in a variety of formats to depository libraries. Incorporating
electronic Government information into the FDLP will augment the traditional distribution of
tangible products with connections to Government electronic information services such as
Internet sites. Electronic-information will be accessible to the public directly or through
depository libraries from a system of Government electronic information services administered by
GPO, other Government agencies, or institutions acting as agents for the Government. The
FDLP will identify and connect users to electronic information services of other agencies or, when
appropriate, obtain efectronic source files from agencies for mounting on GPQ Access. Tangible
Government information products will be distributed to libraries, including CD-ROMs, diskettes,
paper, or microfiche, as appropriate to the needs of users and intended usage.

The FDLP will ensure that electronic Governmient information products are maintained for
permanent public access, in the same spirit in which regional depositories provide permanent
access to print products. Effective public use of Government information, especially in the less-
structured environment of the Internet, also depends on the ability of users to identify and locate
the desired information. Through continuation of its cataloging services, and the development of
“Pathway” information locator services, the FDLP will meet this need.

RELATED ISSUES

GPO and Other Federal Printing and Reproduction Activities. Despite the
requirement in section 501 of Title 44 that all printing be performed through GPO, with
timited exceptions, there is a substantial amount of work that is not performed through our
operations. The problem of work by-passing GPO has been a continuing concern. As several
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studies have concluded, there are significant savings when printing and publications are
obtained through GPO’s cost-effective operations, Utilization of GPO also ensures that
Government publications and information products will be included in our sales program and
do not become fugitive publications from the FDLP. To the extent that work by-passes GPO,
there is a potential for higher than necessary costs as well as impaired public access to
important Government information.

One indicator of the amount of work by-passing GPO is in the object class analysis for
the FY 1998 Budget published by OMB. This analysis indicates that printing and reproduction
(object class 2400) for the Federal Government totaled $1.747 billion in FY 1996, However,
this amount appears to double-count the value of GPO's printing procurements, first in the
amounts budgeted by each agency and second in the figure reported as the aggregated cost for
reimbursable obligations. If the double-counting is subtracted from total obligations, the result
is $1.231 billion. Of this amount, GPO handled approximately $544 million in commercial
procurements, $84 million in congressional printing, and $112 million in other in-house
printing, yielding a total value of Federal printing currently by-passing GPO of approximately
$491 million, about 40 percent of the total. We believe the printing by-passing GPO is
primarily performed in-house by Federal agencies, although there may be some procurement
directly by agencies.

Reclaiming Work Covered by Title 44, Some portion of the work that is currently
bypassing GPO is probably being done in violation of Title 44, but not necessarily all of it. Some
printing is specifically exempted by law from the requirement to use GPO, such as printing for the
national security agencies. There is also some printing that is performed legitimately in agencies
in support of limited administrative requirements, such as through waivers for internal plants
issued by the JCP. We know there is a need in the agencies for a capability to produce quick
turnaround printing to support administrative operations, and we do not have a problem with that.

The problem comes when printing capabilities established for limited internal
administrative purposes are expanded to produce printing needs that can be more cost-effectively
performed through GPQ’s procurement program, and when agencies fail or refuse to provide
publications produced internally for public distribution through GPQ’s programs. We have
commented previously in other testimony before Congress on this situation, particularly with
respect to the operations of the Defense Automated Printing Service (DAPS). In my view,
agencies should be equipped only with the capacity necessary to fulfill either their own limited
administrative needs or, as in the case of the General Services Administration (GSA), fo support
the limited internal administrative needs of multiple agencies grouped in close physical proximity
through the central administrative support unit (CASU) concept.

I have previously recommended a review, to be ordered by Congress, that would
determine the extent of printing being performed in agencies that should come through GPO. The
review could be performed by the General Accounting Office (GAQO) with GPO assistance.
Action could then be taken to direct this printing to be performed through GPO. The necessary
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compliance mechanism for Title 44 is in section 207 of the Legislative Branch Appropriations Act
for FY 1995. That provision enacted a permanent requirement that no appropriated funds may be
used by agencies for the procurement of printing related to the production of Government
publications unless such procurement is by or through GPO, with limited exceptions. Once &
review determines which printing should appropriately be requisitioned through GPO, this
enforcement mechanism can be utilized by the proper enforcing authorities, such as agency
inspectors general, to ensure compliance.

Expansion of Agency Authorities to Conduct Printing and Dissemination. I have
also recommended that Congress examine the authorities of other agencies to petform printing
and dissemination functions. There are instances where these authorities are being used to
conflict with functions that GPO is required to perform.

A year ago, during the conduct of a study concerning the electronic transition of the
FDLP, the Congressional Research Study of the Library of Congress compiled a list of the various
statutes authorizing the dissemination of Government information to the public. Approximately
400 statutes were identified, although only a handful are of real significance to GPO in terms of
conflicting authorities. These are the statutes governing the operations of the National Technical
Information Service (NTIS) of the Department of Commerce, those that authorize the Federal
prisons to perform Government printing (Federal Prison Industries, or UNICOR), and laws that
authorize printing for other Federal agencies by the General Services Administration {GSA).

In each of these cases, statutes were originally enacted for sound but limited public policy
purposes--to ‘provide for the digsemination of scientific and technical information resulting from
Federal research to American business (NTIS), the use of Federal prisoners to perform labor-
intensive work to keep them occupied (UNICOR), and the performance of administrative printing
as a centrally-located service for Federal agencies physically located together in the field (GSA).
However, in recent years operations conducted under these authorities have been expanded
beyond their original intent to conflict directly with GPO’s statutory mission.

NTIS is using its authority to establish printing and dissemination arrangements for a wide
range of information products, sometimes resulting in copyright or copyright-like restrictions on
the information that was originally generated at taxpayer expense. UNICOR has invested in long-
run printing equipment as a revenue-generating measure, equipment that paradoxically leads to
idle rather than busy prison labor. GSA has established cross-servicing arrangements for its
printing and duplicating plants to assist agencies in some cases with a wide variety of printing,
expanding beyond its original CASU authority.

These operations remove work from the GPO procurement stream and frequently result in
decreased public access when the publications are not made available to the Superintendent of
Documents for dissemination. I have recommended that Congress review the operation of these
authorities to ensure that they are staying within the original legislative intent,
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Justice Department Opinion. A May 1996 opinion of the Justice Department’s Office
of Legal Counsel (OLC) claims that GPQ’s “extensive control” over executive branch printing
violates the constitutional doctrine of separation of powers. The opinion asserts that the Justice
Department will not cooperate in the enforcement of Title 44 requirements. This assertion is
now being used by some agencies as a pretext for avoiding GPO for the production and
distribution of their publications. The result is that the taxpayers will have to pay more for
Government printing when GP(’s cost-effective systems are not utilized, and that fewer
Government publications will be made available for distribution to the public.

Ithink the OLC’s 1996 opinion was wrongly decided. GPO has no “extensive control”
over executive branch printing. Under Title 44, we cannot refuse to fulfill an executive branch
requisition for printing, and we have no control over the editorial or information content of
executive branch publications. Our job is purely ministerial. We ensure that printing requisitions
are fulfilled in the most economical and timely manner possible, and provide for the cost-effective,
comprehensive, and equitable dissemination of Government information to the public through
information products obtained with GPO funds. These functions are performed under the
authority of the Public Printer who, like many officers in the executive branch, is appointed by the
President and confirmed by the Senate and serves solely at the pleasure of the President.

The source of the problem is not where GPO is located in the Government’s organization
chart. GPO has operated effectively in its current location for more than a century. The issue
instead is the entanglement of the JCP’s control with GPQ operations under several provisions of
Title 44. The OLC’s 1996 opinion stated as much when it said, “the constitutional doctrine of
separation of powers forbids Congress from vesting non-legislative functions -- specifically, in the
case of your inquiry, executive functions -~ in the GPO if Congress retains control over the GPO”
{Memorandum for Emily C. Hewitt, General Counsel, General Services Administration, from
Walter Dellinger, Assistant Attorney General, Office of Legal Counsel, Re: Government Printing
Office Involvement. in Executive Branch Printing, May 31, 1996, p. 9, emphasis added).

Indeed, previously the OLC in other opinion memoranda had taken the far more limited
position that the separation of powers problem lies in the statutes authorizing direct JCP control
over executive branch printing. Moreover, in 1993 the OLC opined that the statutory
requirement in section 207 of the 1995 Legislative Branch Appropriations Act,

...does not violate the separation of powers by delegating executive authority to
the GPO...It does not give the GPO the authority to refuse to print any materials,
but merely requires that printing be procured “by and through” the GPO.
Moreover, because 44 U.S.C. 1101 provides that “the Public Printer shall execute
such printing and binding for the President as he may order and make requisition
for,” the executive branch retains its ability to ensure that materials are printed.
{Memorandum for Emily C. Hewitt, General Counsel, General Services
Administration, from Walter Dellinger, Assistant Attorney General, Office of Legal
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Counsel, Re: General Services Administration Prinfing Operations, September 13,

1993)

My view is that the transfer of JCP authorities to the Public Printer, who would exercise
them as a Presidential appointee, would resolve the problem of congressional control over
executive branch printing. Such a transfer, representing a direct and surgical approach to the
matter, would leave intact the operational requirements for GPO, including the requirement in 44
U.S.C. 501 that all Government printing be performed through GPO as well as the enforcing
mechanism in section 207 of the 1995 Legislative Branch Appropriations Act.

GPO’s “Monopoly” on Printing. The National Performance Review (NPR) called for
ending GPO’s so-called “monopoly” on Government printing by decentralizing the authority for
executive branch printing to the agencies themselves, as well as the responsibility for
disseminating Government publications to depository libraries. However, the premise that GPO
has a “monopoly” on Government printing is faulty. A monopoly confers on an organization the
means to exercise gxclusive control over the provision of a specific commodity. GPO cannot be
accurately characterized as exercising this kind of control over Government printing.

As I've already noted, GPO is not the only organization providing Government printing.
There are probably more than 100 printing plants operated by other Federal agencies under the
authority of waivers originally issued by the JCP. In addition, agencies operate a number of other
printing and duplicating facilities, as OMB has found in the past. Title 44 and section 207 of the
1995 Legislative Branch Appropriations Act contain limited provisions for agencies to contract
for their own printing, and there are also a number of agencies, such as the national security
agencies, that are authorized by law to perform their own printing.

Exclusive control over printing prices is denied to GPO in the area of printing
procurement. The prices of the work performed by thousands of commercial printers for GPO
are determined by the competitive forces of the marketplace, not by GPO, which adds only a
marginal surcharge to cover the costs of procurement services. Most executive branch printing
sent to GPO is purchased from the private sector, subjecting the vast majority of all Government
printing to intensely competitive economic forces rather than any kind of monopolistic control.

Finally, the way we conduct business for executive branch customers undermines the claim
that GPO is a “monopoly.” GPO's mission is to fulfill the customer’s printing needs. We provide
a capability to produce over 100 different products and services ("books” alone constitute only
one such product category), and we maintain an extensive equipment line, a sophisticated range of
graphic design services, a highly trained production and procurement workforce, a master bid list
of a vastly diversified range of printing providers in the private sector, and specialists in
marketing, sales, and other Government information mechanisms to help meet agency printing and
dissemination requirements. The capability to provide such a diversified range of products and
services—-regardless of how uneconomical some of these capabilities may occasionally be to
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maintain--is not the hallmark of a monopoly, which typically bends customer demand to suit its
needs.

Decentralizing Printing Authority to the Agencies. The 103rd Congress considered
acting on the recommendations of the NPR with respect to printing and dissemination but rejected
them. However, since then the Office of Information and Regulatory Affairs (OIRA) in OMB has
continued to advocate the decentralization of printing authority to the agencies. OIRA has
claimed that agencies would be better off procuring their own printing just as they now are able to
procure items that they formerly were required to obtain through the GSA.

However, the use of GSA as a model for comparison to GPO’s procurement operation has
a number of limitations. GSA uses the Federal Acquisition Regulation (FAR) in conducting
procurements. GPO utilizes its own Printing Procurement Regulation (PPR), which ensures a
greater degree of flexibility, timeliness, and competitiveness in printing procurements than the
FAR. GSA buys “off-the-shelf” items, some of which are relatively easy to obtain through other
channels. GPO, by conirast, is involved only in the procurement of printing, which is essentially a
custom product since the specifications of each job vary widely, and it must be timely to have
value.

Buying printing is not like buying paper clips. A knowledge of printing requirements and
processes is essential to ensuring the best possible value. GPO printing specifications are
developed by knowledgeable printing experts. There are cases in which agencies have ended up
paying exorbitant prices for printing they have procured themselves. For example, the news
media last year reported that the Department of Labor incurred a $30,000 printing bill for copying
services that would have cost approximately one-tenth that amount if procured with the same
requirements through GPQ, and approximately $500 if procured through GPO utilizing GPO-
recommended cost-saving measures. Thus, comparing GSA’s operation, which buys many things,
with GPO’s, which buys only printing, does not fully address the possible impacts of
decentralizing printing procurement authority back to Federal agencies.

The decentralization of printing procurement authority is likely to significantly increase the
costs of Federal printing. With such authority, agencies are likely to choose to produce much of
their printing in-house, which several studies have shown may cost twice as much as procuring
printing from the private sector. For those agencies that choose to procure printing, increased
costs are also likely. It would be extremely costly for each agency to maintain the range of
procurement services that GPO provides. GPO maintains a significant universe of competitors
that would be difficult for each agency to maintain. Without it, competition would decrease and
prices would rise. With reduced competition, there would be more opportunities for favoritism
and corruption in Federal printing.

GPO offers “one-stop-shopping” to printing contractors. Without it, the contractors
would be compelled to increase their sales forces to search for contracting opportunities among
multiple agencies, which would increase printing costs. They would also have to deal with a
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multitude of solicitation formats, a problem that is overcome by GPO’s standardized procurement
solicitation packages. GPO offers combined contracting services: we review requisitions and
offer suggestions for economizing; develop specifications; compete, award, and administer
contracts; perform press inspections and other on-site reviews to assure quality; perform quality
control reviews utilizing a unique program that quantifies quality ranking factors which has
become widely recognized throughout the industry; provide voucher examination and payment
services; provide Jegal advice on contracting; and make available a dispute resolution service
through GPO’s Board of Contract Appeals. For every agency to provide a similar scope of
services would result in increased printing costs.

In a centrally managed procurement system, GPO can ensure that Federal printing
procurements are conducted in concert with pertinent statutory requirements, such as
requirements for the use of recycled paper and vegetable inks. Most importantly, GPO can ensure
that products are placed in the appropriate dissemination programs, such as the FDLP and our
sales program. To collect information products into these programs from a decentralized system
of printing and procurement throughout the agencies would be tremendously costly. For these
reasons, the decentralization of printing authority to the agencies has several distinct
disadvantages.

GPO’s Relationship with OIRA. In my view, OIRA has not always had a strong record
of commitment to comprehensive and equitable public access to taxpayer-supported information
and 1o the cost-effective production and procurement of Government information products.

OIRA has shown little interest in dealing with the costs and public access problems posed
by the proliferation of agency printing and duplicating capabilities. For example, it has not used
Circular A-130 to remind agencies that they are required to obtain their printing through GPO, as
established by law. OIRA has continued to actively promote the NPR proposals that would
decentralize, and thereby raise the costs of, Government printing. Currently, OIRA is conducting
a study of executive branch printing. GPO has not been consulted on this study nor have we been
invited to participate, despite our statutory authority for all Government printing.

Where public access to Government information products is concerned, OIRA has not
enforced the statutory requirement that agencies provide copies of publications produced
elsewhere than GPO for distribution to depository fibraries. OIRA only “encourages” agencies to
provide Government information in electronic formats to the FDLP in the latest version of
Circular A-130. It has not acted on our recommendations, submitted as comments on proposed
changes to A-130 over the years, that the Circular refer to GPO’s other information dissemination
responsibilities as established by law, such as sales, reimbursable distribution, cataloging,
indexing, and international exchange. They also have not acted on other recommendations we
have submitted that would assist us in performing those responsibilities, such as requiring agencies
to provide advance notice to the Superintendent of Documents whenever they initiate, modify, or
terminate publications and information products. OIRA has not been effective in combatting
agency attempts to use copyright or copyright-like controls on Government information that
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impede public access, in spite of statutes on copyright and in the Paperwork Reduction Act that
prohibit such activity. Last year, OIRA developed and circulated to Congress a legislative
proposal for changes to the FDLP which in my view would have significantly hindered public
access to Government information. GPO was not consulted on this proposal nor were we
provided with a copy, despite our authority for the FDLP. At the time, OIRA was participating
with us in the study on the future of the FDLP, yet they did not bring this legislative proposal to
the attention of the group before it was distributed to Congress.

However, it is important to point out that I view our working relationship and interaction
with the rest of OMB as excellent. We look forward every year to working with OMB staff on
preparing the U.S. Budger and related matters, and we have an excellent relationship with OMB
Director Frankfin Raines as we did with Alice Rivlin and Leon Panetta when each was Director,
and the same was true of OMB Directors under previous Administrations. I would point out also
that we have sound working relationships with Federal agencies throughout the Government for
both printing, electronic processing, and information product dissemination. We use the
Interagency Council on Printing and Publications and the Federal Publishers Committee to receive
input from agency representatives on our programs and operations. Overall, I would characterize
our interaction with executive branch agencies as very good.

Relationship with the Libraries, Printing Industry, and Others. I would also
characterize our relationships with the library community, the printing industry, and other groups
as good. We meet regularly with the Depository Library Council, a body of librarians who
provide input to the operation of the FDLP. Given the nature of the partnership GPO has with
depository libraries in making Government information products available to the public, the advice
and insight of this Council is essential.

We also stay in close touch with the printing industry through their representatives,
including the Printing Industries of America, Inc. The industry’s input is needed for the successfisl
operation of our Printing Procurement Program, We recently convened a seminar for Federal
agency personnel featuring representatives of printing firms who discussed the capabilities of the
industry in providing for their information product needs. As with the libraries, we view our
relationship with the printing industry as a partnership in which we work cooperatively to achieve
the lowest possible cost for Government printing for the taxpayer.

We maintain a liaison with the information industry through its representatives, including
the Information Industry Association. One of the halimarks of Government information is that it
cannot be copyrighted, and GPO is a longstanding resource for the provision of Government
information products to which various businesses can add value. Until the Copyright Revision
Act of 1976, our statutes were the first in the Federal Government that contained a prohibition on
copyrighting Government information products, and for years we have utilized our authority to
sell reproducibles from the printing process as well as our discounts for volume purchasers of
Government publications to respond to the needs of information companies. We are not
authorized by law to restrict the resale or redissemination of Government information products.
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These authorities increase the diversity of Government information made available to the public
through the activities of the information industry

Finally, we maintain liaison with a wide diversity of information user groups, ranging from
the scientific and technical communities, academia, legal groups, public interest groups, and
others, frequently receiving input and suggestions on ways to improve public access to
Government information products through our programs.

Printing and Electronic Technologies. With the growing use of electronics, there is the
temptation to say that the Government no longer needs a printing capability, I think this
temptation should be resisted. Last year, GPO produced approximately $740 million in printing
services (and as noted above, that is not all of the Government’s printing), sold millions of
documents, and distributed millions more to depository libraries. Tax forms, press releases,
passports, legislative documents, informational pamphiets and books, regulations, statutes,
statistical data, and more--in printed form these documents continue to represent a major avenue
of communication between the Government and the public.

Ink-on-paper today is still the most egalitarian of information formats. It is accessible,
transportable, and economical. The increased dissemination of Government information in
electronic formats should indeed be pursued: improving our economy, sharpening our trade
competitiveness, expanding our research and development capabilities, promoting educational
opportunities, and a vast range of other public objectives depend on it. But at this time
electronic technologies must be utilized in addition t0, not in place of, proven systems of
Government information reproduction and dissemination, and protections must be provided for
those who do not have access to computers and the other technologies necessary to make
electronic access meaningful. If we are not careful about maintaining policies to provide for
the efficient and equitable access of all citizens to Government information, we run the risk of
turning into a Nation of information-haves and information have-nots: a Nation of information
elites, equipped with technology, and a Nation of the information-dispossessed, shut out by
technology from access to critical information by and about Government that is essential to life
in the United States today.

Printing remains an effective safeguard for ensuring that those without access to
computers can still use Government information, and for guaranteeing both the authenticity of
official Government information as well as permanence. I believe the transition to electronics
must be handled responsibly with the interests of all citizens in mind. Maintaining a cost-effective
printing and dissemination capability for the foreseeable future gives us an important tool to
manage this transition.

CONCLUSION

Mr. Chairman, GPO today provides a comprehensive, cost-effective range of information
processing, reproduction, procurement, and dissemination services. These services are designed
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both to assist Congress and Federal agencies in managing the life-cycle of their information
products, and to ensure that the public has comprehensive, economical, and equitable access to
Government information which is increasingly valuable to American citizens and taxpayers in the
Information Age. GPO’s continuing migration to electronic technologies, as well as the ability of
our staff, are already facilitating the re-engineering of information products and processes to
satisfy the changing information requirements of the Government and the public. At the same
time, our traditional capabilities are preserving and protecting access to Government information
for all of our citizens. More than a century ago, Congress in its wisdom designed a system in
GPQO for keeping America informed. That system continues to serve a vital purpose today, and
we look forward to working under congressional oversight and guidance to improve the
performance of our operations and programs.

Mr. Chairman, this concludes my prepared statement, and I would be pleased to answer
any questions the Subcommittee may have.
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Mr. HORN. We thank you.

Does the Superintendent of Documents wish to comment on his
operations?

Mr. KELLEY. I would just add to what Mr. DiMario has said that
we welcome the interest of the committee, Mr. Chairman. We feel
that Federal information policy is at a crossroads, that information
is disappearing rapidly from the public domain, and we appreciate
the interest of this committee in that topic.

Mr. HORN. I wonder if you could elaborate on that, because you
have hit a very important issue, probably the most important we
will discuss. Give me some examples of how you would back up
that statement.

Mr. KELLEY. Well, there are three or four ways that Government
information is now disappearing from the public domain, Mr.
Chairman. One is copyright or copyright-like restrictions. An exam-
ple of that would be the Journal of the National Cancer Institute.
For 50 years, that journal, a leading source of information to the
public on cancer research, was available through depository librar-
ies or through sale by the Government Printing Office.

On January 1 of this year, the National Cancer Institute
privatized that journal. They did so under authorization that they
said came from a cooperative research and development agreement.
They have signed over copyright of the journal to the Oxford Uni-
versity Press. The American public may now only get information
on American cancer research, previously supplied by this journal,
by purchasing the information. This is an example of copyright re-
strictions.

A copyright-like restriction would be a publication, Big Emerging
Markets, which is published by the Commerce Department, pro-
duced entirely by Commerce Department employees. They made an
agreement—the International Trade Administration is the pub-
lisher—made an agreement with the National Technical Informa-
tion Service. This agreement permitted a commercial publisher,
Bernan Press of Lanham, MD, to publish this Government docu-
ment, exclusively. So it was available only through NTIS partner
and NTIS itself.

There are other restrictions when Government agencies decide to
sell information and they do not make it available except under
their terms and conditions. This is happening more and more fre-
quently. An example of this is NTIS and a new CD-ROM product
called Order Now. For many years, this valuable resource, which
had all of the bibliographical references to scientific and technical
information published by the Government, was printed by the Gov-
ernment Printing Office.

The National Technical Information Service recently decided to
make a CD-ROM of this. This CD-ROM is available only by pur-
chase from NTIS and is not made available to the depository librar-
ies.
dThere are numerous other examples, but this will give you an
idea.

Mr. HORN. Before this trend occurred, when information was
published by the Government Printing Office and was distributed
to depositories, I assume some of that information was occasionally
compiled and issued by commercial presses. They didn’t have to
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worry about a copyright, because that information was freely avail-
able, and depositories didn’t have to worry about buying the infor-
mation, because they were automatically put in those depositories
by the Government Printing Office.

Now, how has that changed? Do we have actual data as to how
many situations like the ones you described have occurred, and is
that really restricting information, in the sense that there’s a price
to pay for information, most of which is done and created with the
taxpayers’ money?

Nothing would stop—and I don’t think we would want to discour-
age—commercial publishers from taking Government works and
putting them in book form, editing and putting subheads, whatever
they want to do, putting better indexing, if they think that’s pos-
sible.

But the question is, to what degree, if we don’t have the Govern-
ment Printing Office depositories furnished in the way they have
been furnished in, you could say that is a restriction of information,
and do we have any numbers on what is happening here, kept
track of them all, on the privatization?

Mr. KELLEY. We have only a trend, Mr. Chairman. I can’t quote
you exact numbers. But in our sales program and in the depository
program, we are seeing a very pronounced trend. Any information
that has commercial value is now very likely to be sold exclusively
and removed from our program.

The U.S. Industrial Outlook, prepared for decades by the Depart-
ment of Commerce, is now going to be done on an exclusive ar-
rangement with McGraw-Hill, using Federal employees. As I said,
the cancer journal and others.

Mr. DiMario may add something to that.

Mr. DiMARIO. We have a list of several publications that have
given us concern. The ones mentioned by Mr. Kelley, certainly, and
then the Export Administration Regulations; CIA World Fact Book;
the NOAA Diving Manual; Hispanic Latinos, Diverse People in a
Multicultural Society, a booklet by the Department of Commerce;
A Nation of Opportunity, Kickstart Initiative, another from the
U.S. Advisory Commission on National Information Infrastructure.

We have Population of States and Counties of the United States,
a Bureau of the Census publication, 1790 to 1990; Historical Statis-
tics of the United States, Colonial Times to 1970, in CD-ROM for-
mat; Toxic Substances Act, Chemical Substance Inventory; and
there are several others I can read to you that are included here.

It is these kinds of publications that bother us. Now, concerning
your reference to the value-added producers in the private sector,
I think the beauty of the existing Title 44 is that it has contained
in it the essence of supporting the private sector’s use of public in-
formation.

We are a publisher, in the first instance, of the information as
it came from the Government. But the private sector, in putting
value to it, enhances that, and for those people who want to go be-
yond the basic information given to the Government, we encourage
that. It is a wider dissemination of Government information dis-
seminated to the public, and the better the Nation is informed. So
we totally support the private sector.
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What we oppose is the exclusive arrangement that then starts to
deny people access to the basic information except to pay a price
that they may not be able to afford. The existing structure allows
everyone to get free access. It does not allow them to get their own
publication.

Mr. HORN. Now, how much of your material—and then I will
yield to Mr. Davis—is on the Internet?

Mr. DIMARIO. We currently have 70-plus data bases that we
have put up on-line on the Internet. Those include the Congres-
sional Record and the Federal Register, which the GPO Access law
required us to put up, but it also includes the U.S. Code. It in-
cludes many, many other publications.

We are putting additional publications up. We are trying to en-
hance that information to make as much of the demand publica-
tions available to the public as possible. Now, there is a limitation
on the number of resources we can commit at any given time.

We are trying right now to do the Code of Federal Regulations
with the Office of Federal Register and the Archivist of the United
States, Mr. Carlin. That’s a very important project to them. And
the Code of Federal Regulations is probably the most in-demand
publication that we make available, because this is how the public
interacts with its Government, they know the rules and regulations
that are out there.

All agencies have to be involved in that process, so it’s a difficult
process, but we are undertaking it and we are moving along quite
rapidly. This is not to preclude commercial folks from purchasing
from us the information, at cost, essentially, and going and putting
a value-added product up that enhances what we are doing.

Mr. HORN. Mr. Davis, the gentleman from Illinois.

Mr. Davis oF ILLINOIS. Thank you very much, Mr. Chairman.

Mr. DiMario, good morning. How are you doing?

Mr. DIMARIO. Yes. Good morning.

Mr. Davis OF ILLINOIS. You address, I guess, one of the main
thoughts that I had, and that is, as we continue to increase our
telecommunications technology and there is a greater reliance on
the use of it, can we measure the extent to which it has impacted
the need for our printing office?

Mr. DiMaRr1o. Well, to some degree, we can measure that. The
printed product is declining, to some degree, in demand with re-
spect to traditional products that we have been putting up on-line.
That is, as we put up an electronic product, there are some people
who would prefer the electronic product. But there are still people
who want the paper product, and there are some who want both.
So we see both of those things happening.

If we examine our subscriber lists for paper products, often we
see that they are getting the electronic products. What is hap-
pening, though, is, as products are being put up electronically, in
some instances, they are replacing the paper product. And when
that happens, they are not fully available to everyone in the public.
The public has a difficult time finding these.

There is a Government information locator system that is sup-
posed to be being developed throughout Government. We have our
own GILS structure, and we reference it in the official statement
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that we submitted, the prepared statement. That GILS structure
allows people to identify publications that we are aware of.

We have attempted to make the structure in such a way that
people can point to other agencies and obtain the information on
the other agencies’ lists. But not all information is coming through
us, and the public has to go hunting across many, many sources
to identify information, as it stands right now. We think they need
one place where they can locate that information.

Mr. DAvis oF ILLINOIS. Do you get the impression that we are
seeking more information? It seems to me that I'm getting more
paper, and I’'m also getting more telecommunication inquiries. Are
we getting more of a requirement?

Mr. DIMARIO. I really can’t say, but my experience is somewhat
like yours. What is happening is, a lot of paper is being outputted
at the point at which you receive it electronically. As a con-
Sﬁquence, you may be receiving more paper. I have not looked into
that.

From the standpoint of what we produce, we are producing fewer
paper products, but it’s still a very, very significant number, as I
pointed out that over $700-million worth of paper is still coming
through us. The electronic portion is still a small number. Even
when I talk about putting 70 data bases up electronically and doing
various things, it is still a small number relative to what we are
doing in paper.

Mr. KELLEY. I might add, Mr. Davis, that it’s interesting that the
Library of Congress paper collections continue to increase, even in
this electronic age. So it’s not disappearing in print.

Mr. Davis oF ILLINOIS. It’s an interesting point.

You mentioned that decentralization would likely increase the
cost. Would you talk about that a little bit?

Mr. DIMARIO. Sure. From our perspective, when you decentralize
the procurement of printing and the production of printed products,
each point at which that product is generated has to put in place
some mechanism that allows them to acquire that product.

Printing is very different than just going out and buying, say,
pencils that are available in the marketplace. Printing is essen-
tially created for a particular use at a particular time. So you have
the administrative cost that now gets decentralized.

We have some 6,000 billing addresses in Government, as an ex-
ample, people who are ordering publications from us. If you have
a decentralized structure where these 6,000 billing centers now be-
come independent structures buying their own printing, you are
going to build up significant administrative costs.

You are also going to create costs for the printer, who now has
to look at that market and potentially have salespeople to call on
all of these various areas of Government in order to come in and
get business.

Right now, we are a centralized source. We get information from
the various agencies. They place orders with us. We place them
against contracts that we use our own internal expertise to create.
We know that every printed product has some variation to it, but
we can create contracts that are sort of general usage kinds of con-
tracts, and we can have large numbers of contractors around the
country bid on these contracts.
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We have some 13,000 contractors on our bidding list, around the
country. As a result, we get very, very low prices. There are people
all over the country who bid on the work. We have quality meas-
urements for the quality of the work. We have a sense of what that
work ought to cost.

And the issue is always the bottom line cost: Can that contractor,
at any location, provide the product to the customer agency in a
timely manner, at the quality level that the customer wants, at the
lowest cost, including transportation costs?

If the contractor meets the requirements and comes in with the
low bid under those circumstances, we don’t care if they are in
California and the need is in New York, as long as it’s there in a
timely fashion. Well, that gives us a very, very low price. But when
you simply are going to your local provider, at any of these 6,000
locations, you walk down to your neighborhood quick printer, you
are not assured that you are getting the very best price for your
money.

We have examples of that. We have an example of one publica-
tion that could have been produced through one of our programs
for one-tenth of the cost that it was produced through a local pri-
vate sector provider, where an executive agency went to purchase
the publication.

I think they paid $30,000 for it; it could have been procured, with
their specifications, in our office for one-tenth of that amount. And
additionally, had they come in and talked to us about modifications
in the specifications that still would have met their requirements,
we think we could have purchased that product for around $500,
as opposed to $30,000.

Mr. DAvVIS OF ILLINOIS. One other question, if I could, Mr. Chair-
man?

Mr. HORN. Sure.

Mr. Davis oF ILLINOIS. Do you feel that, through this system,
small businesses get an adequate opportunity to participate?

Mr. DIMARIO. We think so, because, No. 1, the printing commu-
nity is predominantly a small business community. One of our
main suppliers, by the way, is an 8(a) firm in California, and they
are a marvelous supplier. They have done a great job for us, and
they regularly bid on the work, and they are considered a small
business. So small businesses are out there.

In fact, printing is predominantly small business. Certainly,
there are firms like Donnelly, that is just very, very large, but
many of these companies that, in this industry, would be consid-
ered very large, may, under the existing Small Business Act, be
considered a small business.

In our structure, we actively go out and attempt to get small
businesses to participate in the program, and they do. The Printing
Industries of America has just got untold numbers of people who
are small businesses and actively participate.

Mr. Davis oF ILLINOIS. Thank you very much. You've been very
helpful.

Mr. DIMARIO. Yes, sir.

Mr. Davis oF ILLINOIS. I have no further questions.

Mr. HORN. We are delighted to welcome another member of our
full committee, and that’s Major Owens.
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I think you are the only professional librarian in the Congress.
Are there some questions you would like to ask?

Mr. OWENS. Not at this time.

Mr. HORN. Well, let me proceed down some questions. And when-
ever my colleagues have a question, just let me know, and we will
get them all out on the record.

In your testimony, you noted that the Government Printing Of-
fice has gone from 8,200 employees, about 20 years ago, to 3,700
employees today. Have you had to lay off employees in order to ac-
complish those reductions?

Mr. DiMARrIO. By and large, the answer is no. We have accom-
plished this through attrition and planned attrition. Knowing that
technology was changing, we worked through a very long-term
planning process and reduced the size of the office.

The only place where we have had to RIF was in the closure of
some of our field operations. In fact, in the downsizing of those re-
gional plants, there were, as against this entire number, eight indi-
viduals that were actually RIFed. There were 32 people who were
affected by the downsizing, but we were able to help place the
other employees effectively with other agencies.

Mr. HORN. What technological change had the most to do with
the reductions?

Mr. DIMARIO. I would say the move from hot metal to the exist-
ing structure that we have. When we went from hot metal composi-
tion, just the nature of the process allowed us to reduce very, very
substantially. As noted in the testimony, we’ve been into electronic
photocomposition since really the mid-1970’s. I think we started in
the late 1960’s. But in the mid-1970’s, that transition allowed us
to just change the numbers of people that were necessary to
produce products.

Mr. HORN. You mentioned, and you expanded a little on that,
that about 75 percent of your printing is outsourced to private con-
tractors. How do you decide what work should be performed in-
house and what work should be performed by private contractors?

Mr. DIMARIO. The work that is performed in-house, to a large de-
gree, is work that requires very quick turnaround, security issues,
maybe sensitive material, or requires a very quick, close relation-
ship with the customer agency.

Let’s take congressional printing. We do the Record and Register
and the bills internally. We have to work with each committee of
Congress. We have to work with the leadership in order to get
those products done and turned around so they can be on your
desks early in the morning.

With respect to other congressional products, we are certainly
looking at the degree to which we can contract out some of that
material, but by and large, it is dependent on the needs of Con-
gress. We will have staffing in the office to meet these peaks and
valleys in congressional demand, and so we have to retain some
products to meet those peaks and valleys.

We look at executive branch publications from the standpoint of
how well they fit on equipment that we have and is necessary. For
example, the Record presses that we have to produce the Congres-
sional Record we also use for the Federal Register. They are iden-
tical products in many ways. They use newsprint. But they all need
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this timely daily delivery, and so we have a work force that’s able
to handle those. So that’s one of the ways we make that decision.

We also retain in-house the U.S. budget at the request of the
White House. There’s a great deal of security involved in that, and
we work very, very closely with the Director of OMB and their staff
on the production of that. We do passports in-house. We do postal
cards in-house. And other products, as our capacity allows, we will
negotiate with the agencies to keep products in-house.

But it’s largely timeliness of delivery, security of the product, the
sensitivity of the product, things that we need to embargo. As an
example, the budget itself, we have it in; we work with OMB. And
we embargo it before it’s released, and they tell us when to release
it.

Mr. HORN. And that’s a very detailed job. I don’t think there has
ever been a leak, has there?

Mr. DIMARIO. I hope not.

Mr. HORN. I'm not aware of any.

Mr. DIMARIO. I'm not aware of any.

Mr. HORN. Has this percentage of work—essentially three-to-one,
if you will—has that been changing in recent years, and in which
direction is it changing?

Mr. DIMARIO. Yes, sir. It changes on a yearly basis, to some de-
gree, but it’s a fairly constant number, although it has been going
up, as a percentage. When I came to GPO, in 1971, I would say
the percentage was roughly 62 percent, 63 percent of the total
work. We are now at 75 percent to 80 percent. I think that shows
the variation.

But it’s an effort on our part to put as much into the private sec-
tor as we can, with the need to retain an in-house work force. What
we have done during my term, we have closed a number of field
facilities. So the only remaining field printing facility that we have,
and it’s quite small, is our Denver field printing plant.

Other than that, we procure printing, and we have field procure-
ment operations. Even in this town, we had a facility at the Navy
Yard that is closed; it has been merged into our central office plant.
And the central office plant has been reduced dramatically.

Mr. HORN. Later today, we’re going to have a witness from the
Printing Industries of America, and the recommendation from them
is that the Government Printing Office should contract out far
more of its printing to private sources. Do you have any comments
on that?

Mr. DIMARIO. Well, I think they look at the dollar value of the
printing that is in the plant. And they, obviously, would like it all
contracted out. I think that’s a given. If you're out there, you see
it as a source of revenue in your industry.

My sense is that we have worked very diligently to put a max-
imum amount of work into the private sector, but we still have to
take into account the needs of Government. We need a central fa-
cility to produce some products in a timely fashion, in order to sup-
port your work and the work of your staffs.

Let’s look at the budget process. We work very, very closely with
the budget committees during the appropriations process. Fre-
quently, those staffs are dependent on going back and forth with
our office on all of those appropriations bills. We have to move
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those through in that appropriations cycle, every bill that comes
through, working with those various staffs, and that is critical to
how Congress operates.

We work with the Office of Legislative Counsel, the Senate Office
of Legislative Counsel and the House Office of Legislative Counsel,
in the bill drafting process. That’s all part of our in-house produc-
tion.

So it’s not just the output that we’re talking about, it’s not just
the printed product at the end, it’s the totality of how information
is created and used. That interface is a constant. I don’t know how
you separate the two out effectively.

Mr. HORN. Let me ask you about the Congressional Record. Now,
a lot of the depository libraries have not had the permanent bound
volumes of the Congressional Record for a number of years. What
is the situation on that?

Mr. DIMARIO. Well, that’s one that I think it’s partly our fault.
We have to move the bound Record out. And we do the bound
Record when we have work space available for our people to work
on it. But the bound Record is also dependent on getting the final
data from the Congress. And when the Record is produced on a
daily basis, it’s subject to some modification. The Congress, as you
know, may provide some changes to us at a subsequent time, so
that is difficult to get out.

Moreover, we have, in the appropriations process, a situation
where there has been an effort to limit the distribution of the
bound Record in the paper format, and a movement toward trying
to get us to do it as a CD-ROM product. That has not been well
received in the library community. The view of researchers is that
the permanent bound Record is a very, very important document,
and they would like to see the paper volume continue.

So what we’ve done is, we’ve had a committee that deals with the
bound Record, and we deal also with the serial set—I'm certain you
are familiar with the serial set, which is all the congressional num-
bered documents—whether or not those two publications should be
continued in some way as paper products.

But the timeliness of delivery, which is part of your issue, is tied
into that whole structure.

Mr. HoORrN. I think, basically, we need both. I mean, if the CD-
ROM permits indexing and searching by word or key phrase, that’s
very helpful. Because one of the frustrations with the current
microfiche, I believe, that as it goes out to the depositories, it’s just
about impossible to do research and find the material you want in
a timely way.

As we all know, there’s a difference between the pagination of
the daily Record versus the bound permanent Record. Unless we
can solve that problem, we have a real difficulty to track sources
and footnotes in scholarly works on Congress, at least that quote
the Congressional Record.

So I guess I'm saying, what’s slowing you up, and what’s stop-
ping you from making up those permanent records that are bound
and can be in libraries, that will hopefully be there for a few hun-
dred years, at the least? I realize there are other ways of tech-
nology, and all that, but, on some of it, you just need to look at



41

what was said, and you need to get the right page numbers when
you are doing research.

Mr. DiMaRrI1o. Well, correct, and I support that view. We need to
do a permanent bound Record that is truly available to the re-
search community. I think the issue needs to be addressed in the
Appropriations Committee, though. That issue has been raised on
a regular basis for as long as I can recall, in that committee, and
it needs to be worked out between the various committees of juris-
diction.

Mr. HORN. Well, are they shorting you on money for that?

Mr. DiMARrr10. Well, they would like us to migrate away from the
paper products. And one of the reasons we moved to the microfiche,
initially, was to save money. So the question, are they shorting us
on money, I think that yes, they are. But it is more by way of pol-
icy. They do not want us to produce these paper products. They do
not see the value of them as readily as some others see them.

Congress is not deriving a direct benefit, necessarily, from the
number of paper products that are produced, the bound records
that are produced. But the depository community, the research li-
braries are the ones who derive the benefit, and the entire Nation
does. They are, through the availability in research libraries, serv-
ing the entire Nation, commercial users as well as research institu-
tions.

Mr. HORrN. Well, is the Appropriations Committee telling you not
to print the Presidential papers in hard copy, with hard covers?

Mr. DIMARIO. Well, they have not made that an issue, because
we're talking about the legislative branch appropriation, and they
are concerned about the size of the legislative branch appropria-
tion. I cannot speak to appropriations with respect to the executive
branch, but we’ve not heard that as an issue.

Mr. HORN. Well, we pay the bills in either case, and I'm rather
shocked my colleagues don’t see equality in how we maintain con-
gressional legislative branch records and permit the executive
branch printing to go on as it is. I think both should be treated the
same way. Your Presidential papers series is invaluable for schol-
ars, as they use those records. And I would just think we should
be updating the binding on the permanent Congressional Record.

It is very frustrating, as a professor, which was my life before I
was elected to Congress, to have your class try to track down infor-
mation on Congress. As I say, the microfiche thing is nonsense. The
index is horrible. And it’s just about impossible to do work in a rea-
sonably rapid way. And I would think we need that permanent
Record out.

Mr. DIMARIO. Yes, sir.

Mr. HORN. And I will talk to my friends in the Legislative Appro-
priations Subcommittee, because that’s just being—that’s one of
those silly economies that don’t get us anywhere, frankly, and they
are on the wrong track.

Major, do you have a few questions you would like to ask? I've
got a long list here to get in the record, but help yourself.

Mr. OWENS. The depository libraries, you distribute information
to some in electronic formats. What percentage of the information
distributed—well, do we have all the information that is in elec-
tronic format distributed to depository libraries also in print?
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Mr. DIMARIO. Mr. Kelley may respond to that. Generally speak-
ing, if the product is in print, it, up to this point, has been distrib-
uted in print. But under the direction of the Appropriations Com-
mittee, we established a task force, a couple of years ago, to look
at transitioning the entire depository library system to a fully elec-
tronic system. And that task force had a great deal of participation.
Mr. Kelley chaired it for us.

It involved a number of committees, including Representatives
from this committee, who participated on that, and the library com-
munity. The result was, the recommendations were to slow the
transition down somewhat from what the Appropriations Com-
mittee wanted, and to look at certain documents as core documents
that must be maintained in paper, and that are fundamental to our
democracy, our Government.

Mr. Kelley may want to add to that comment.

Mr. KELLEY. Mr. Owens, the number of tangible products, that
is, CD-ROMs and discs, and so forth, is still a small percentage,
perhaps 5 percent of the holdings in depository libraries.

The on-line versions through GPO Access include, as Mr.
DiMario said earlier, some 70 data bases. The Federal Register, the
Congressional Record, Commerce Business Daily are the big ones,
and we’re now getting—in April, we had 4.5 million downloads, in
that month, of those documents. So it’s getting to be a large num-
ber of accesses by the public and depository libraries, on-line.

The Appropriations Committee has urged us to make a transition
to electronic documents. We have begun that transition, and by the
end of 1998 fiscal year, we may have available as much as 50 per-
cent of all the depository holdings on-line or electronically.

Mr. OWENS. My question is, what percentage of significant docu-
ments do you have which are only in electronic format now and not
available in print?

Mr. KELLEY. Very few, but the pressure, as I say, is to transition
and then drop the print.

Mr. OWENS. The pressure is to transition.

Mr. KELLEY. To electronic.

Mr. OWENS. But, at this point, only a few are not available in
print as well as electronic format?

Mr. KELLEY. Only a few. We have been urged to do the bound
Congressional Record in CD-ROMs and to limit the number of li-
braries who will get the bound Record. We have been urged to do
the same with the bound serial set.

Mr. OWENS. So, at this point, you would say that the depository
libraries are not experiencing any hardships with respect to the
distribution of Government documents, situations where they don’t
have the capacity to utilize the electronic formats, but they don’t
get them in any other form, so they end up without having the in-
formation in any form.

Mr. KELLEY. The impact, at the moment, is minimal. But we are
looking for it to increase. For instance, with Census 2000, the Cen-
sus Bureau is telling us that they will not make available any
paper and that you will have to get census reports electronically.
And under consideration right now is a process under which they
will only sell them electronically. We are working with the Census
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Bureau to try to get some exemption that would allow electronic ac-
cess by depositories.

But we can see, in the next 2 or 3 years, there will be a signifi-
cant impact.

Mr. OWENS. I assume that only Congress can redirect the Census
Bureau to drop that. They have declared they will not produce it
in any other format? At this point, it’s going to happen unless Con-
gress were to turn that around?

Mr. KELLEY. That’s correct, sir.

Mr. OWENS. What about fugitive documents, very significant doc-
uments that are produced by agencies that don’t come through the
Government Printing Office. Would you have an estimate of how
many of those are presently only in electronic format?

Mr. KELLEY. There are just now beginning to be a number of
very significant ones. The Order Now CD-ROM from NTIS is an
example. NTIS has taken the position that electronic documents
don’t need to be included in the depository program. If that’s the
case, and the administration generally takes that view, then we
will really have a problem as we move into the electronic future.

There are some other data bases. The Export Administration
Regulations are now on an on-line data base updated daily. We still
have the print product, but only because NTIS, under pressure,
agreed to keep the print product in. But the more useful on-line
Export Administration Regulations is not available, only for sale.

Mr. OWENS. Mr. DiMario.

Mr. DiMAaRrI1O. Well, I think the significant thing that Mr. Kelley
mentioned is this trend within Government agencies, and NTIS
being an example of it, where they are looking at a publication that
was previously a print publication and saying, well, this is an elec-
tronic product now, and therefore it’s not covered by any of these
rules.

We don’t read the provisions of the depository law in that way.
It includes Government publications. Government publications are
defined as informational matter created as individual documents at
Government expense. It’s a very broad definition.

Mr. OWENS. You are saying they are still required to handle an
electronic information product in the same way they would handle
a publication in print?

Mr. DIMARIO. We believe so. We believe that the broad structure
of the depository law requires that electronic products that are cre-
ated in Government agencies, that are intended as individual docu-
ments, are still required to be distributed through the Super-
intendent of Documents to the depository libraries.

Now, a number of agencies are just not adhering to that law. To
some degree, they look to the Paperwork Reduction Act definition
of publications that has been put in there, which is less broad.

OMB, to a large degree, the Office of Information and Regulatory
Affairs, OIRA, has interpreted the definition that they have in the
Paperwork Reduction Act to say that it needs to be a publication
that was produced, in the first instance, intended for distribution
to the public. Well, most documents are not produced, in the first
instance, with the intention of distribution to the public. They are
produced for some need of an agency.
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So that interpretation of conflicting laws—I don’t even believe
that they are conflicting—but if you take their definition, you have
to look to see whether or not the publication was produced for dis-
tribution to the public. As a general rule, it allows agencies to say,
“Well, this has not been produced that way. Moreover, it’s an elec-
tronic product. We don’t read that as being under the Chapter 19
provisions of Title 44, and therefore, we’re not going to include it
in the program.”

And they do not give us the publication. So more fugitive docu-
ments, in fact, are being created each day.

Mr. OWENS. Would you say we need legislation to clarify Govern-
ment policy on two major issues, and that is, this definition issue,
as you have just outlined, exactly what is appropriate under this
law to be included in the system; and also we need some legislation
to deal with the capacity of the depository libraries to utilize infor-
mation in electronic format?

If they don’t have the capacity, then the law is really not being
carried out. We need to do something to make certain that deposi-
tory libraries have the capacity to utilize the information.

Mr. DIMARIO. I would certainly think that statutory modifica-
tions that would clarify everything would be useful. Whether it’s
necessary or not, I don’t know. I think you can read the laws in
a compatible way. I think what is happening is that there are peo-
ple who are charged with administering the laws who are not read-
ing them in a compatible way.

Mr. OWENS. But fugitive documents are increasing. The number
is escalating rapidly.

Mr. DIMARIO. They are increasing.

Mr. OWENS. So, obviously, you need something.

Mr. DIMARIO. Some affirmative action by Congress or within the
administration, recognizing the Title 44 provisions in Chapter 19,
and the definition of that law as being critical to the information
dissemination to the public, certainly needs to be made.

To take the Paperwork Reduction Act definition, which was in-
tended for a totally different purpose, and to say this allows us not
to put publications out through the depository program, I think is
a distortion of intention.

Mr. OWENS. Thank you.

Mr. HorN. I think the gentleman is absolutely correct. I think
the gentleman from New York is correct. I can assure you we are
going to review this and try to get the administration to follow the
intent of both laws, which, to me, is quite clear.

We do not want to deny information to the American public.
What we want them to do in their paperwork reduction is the kind
of bureaucratic nonsense that comes out of every agency sometime
during the year, and reduce that, which is a burden in the regu-
latory sense, but not in the information sense. And that’s just com-
mon sense.

I am going to declare a recess for 15 minutes. We have a vote
on the floor we have to respond to. So, gentlemen, relax for 15 min-
utes.

[Recess.]

Mr. HORN. Let us continue with the questioning.
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Has the GPO ever approached the Office of Management and
Budget’s Office of Regulatory and Information Affairs about negoti-
ating a Memorandum of Understanding to cover the executive
branch’s printing and information relationship with the Govern-
ment Printing Office?

Mr. DIMARIO. We have participated in an attempt at negotiating
that. It was not our directly approaching OMB or OIRA. It was
done, actually, through the House of Congress a couple of years
ago, or a committee of the House of Congress, and that committee
of the House was, I think, Post Office, Treasury, and General Gov-
ernment Subcommittee of the Appropriations Committee.

They brought us together, and we talked about having some pol-
icy that would be put in place until the differences could be worked
out legislatively between the executive branch and the committee.

The result of that was the so-called “Rivlin memoranda” that we
have made some mention of. Alice Rivlin first, and then Mr. Pa-
netta, issued memoranda that asked the agencies of Government to
continue to do work through GPO.

And there were certain exceptions that were spelled out in the
memoranda where agencies could continue to do a certain amount
of their work in existing plants, but could not expand capacity, had
to continue their downsizing efforts for their internal operations,
and at the same time give preference to procured products, and
that the procurement be through the Government Printing Office.

So that policy statement was issued in conjunction with this com-
mittee negotiation with OMB. And I personally participated in that
and also in the drafting of the memoranda. The memoranda were
issued by Ms. Rivlin, then Mr. Panetta, and then the Acting Direc-
tor, Jacob Lew, at OMB.

Mr. Raines has been asked, not directly by GPO, but I believe
by the Joint Committee on Printing members, a number of whom
or all of whom have signed a letter to Mr. Raines asking that he
reissue the policy of this negotiated agreement until some legisla-
tive solution can be worked out.

What has happened is, that memorandum that came out had a
1-year timeframe to it. It was first issued in September 1994, then
in April 1996, but there was this sense in OMB that, in April 1997,
the memorandum expired, because it made reference to a 1-year
timeframe.

And in advance of that 1-year timeframe, we saw evidence in
OMB that they were looking, together with a couple of agencies, to
migrate away from GPO and to set up their own centralized print-
ing activity. In fact, they issued a publication to a number of Gov-
ernment agencies and held a meeting that discussed a restruc-
turing of government printing in the executive branch, and that
would have been to essentially ignore the current law and to push
GPO outside that.

Mr. HORN. Is there anything in that memorandum that Rivlin,
Panetta, and the Acting Director signed off on, to which you, as
Public Printer, object?

Mr. DIMARIO. No, sir. I have no objection.

Mr. HORN. So you have no problem with that memorandum
being continued as a guidance to the executive branch?
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Mr. DIMARIO. I would support it completely. And I think that we,
at that point, both in the executive and in the legislative branch,
could work toward a common solution that was agreeable to every-
one.

Mr. HORN. Are you aware of any rival printing operation that is
now being established in the executive branch, and if so, where is
it, and does Congress know about it?

Mr. DIMARIO. Well, we have some evidence regarding the De-
fense Department, the Defense Automated Printing Service, specifi-
cally.

Mr. HOorN. Well, they have been excluding themselves for years,
haven’t they?

Mr. DIMARIO. Yes, sir.

Mr. HorN. This is not new.

Mr. DiMARIO. No. But they have been acting with the General
Services Administration printing operations and have been looking
at merging the two activities. And the Defense Automated Printing
Service has actually been reaching out for customers outside of the
Defense Department, in an expansive role, to provide printing serv-
ices and contracting services for them.

We also see the same thing happening in NTIS, the National
Technical Information Service, in Commerce, where they are reach-
ing out for customers. They assert that they have their own inde-
pendent authority to act and that they are not bound by the print-
ing laws.

So, yes, sir, we do see this.

Mr. HorN. Has your counsel looked at that document, and what
is the reaction of the Public Printer to that document?

Mr. DIMARIO. Well, we believe that they do not have this inde-
pendent authority, and we believe that they are simply looking at
ways of avoiding the generic law that is in Title 44. And we saw
exactly that in some activity by GSA, where they asserted they had
independent authority. They looked at some obscure provision of
law.

The Justice Department came back and said that the authority
that they were relying on was not sufficient, not adequate, I be-
lieve. Our counsel, in looking at these, has clearly said they are not
consistent with the Title 44 provisions.

Mr. HorN. OK. At this point, I want in the record an exhibit of
the memorandum signed off by two budget Directors and one Act-
ing Director, and the relevant citation that you have from Defense,
and any other exhibits.

Do we know what their costs are? Do we know what their over-
head is? We will ask our staff to ask the two agencies you named
for how many printing jobs have they handled outside of their own.
What are their charges? How much overhead are they levying, et
cetera?

Mr. DIMARIO. We will submit all of those to you.

Mr. HORN. Very good. Without objection, they will be put in the
record at this point.

[The information referred to follows:]
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EXECUTIVE OFFICE OF THE PRESIDENT
QFFICE OF MANAGEMENT AND BUDXSET
WASHINGTON, D.C. 2083

THE DIRECTOR

September 18, 1954
M=94-30

MEMORANDUM FOR EEADS OF EXECUTIVE DEPARTMENTS AND AGENCIES

FROM: Rlice M. Riviin
Acting Director i

SUBJECT: Procurement of Printing . and Duplicating through
the Government Printing Office

Background

Information technology is changing the way words and images
are put on paper, blurring traditicnal notions of printing and
duplicating. A= a result, the framework of laws governing these
aspects of govermment publishing has become ocutdated.

In his July 22, 19%4, statement accowpanying the Fiscal
Year 1895 lLegislative 2ppropriations Act, the President
expressed his eagexmess and resolve to agcomplish &
comprehensive reform of Federal printing. The leadership of the
Congressional committees of jurisdiction has agreed to work with
the Administration to produce a legislative aspproach te solving
this problem next year. Accordingly, we have agreed to maintain
the status guo regarding present prirting ahd duplicating
arrangements during Fiscal Year 1995 to allow this initiative to
go forward.

We heve agreed that lagislative reform of government
printing must .strive to achieve three goals. First, it should
improve the efficiency ‘and cost effectiveness of government
printing and. duplicating by waximizing the use of private sector
printing and duplicating capability through open competitive
procedures. Second, it should limit Government-owned printing
and duplicating rescurces to only those nacescary to maintain a
minimum core capacity.  Finally, it should enbhance public access
to, government information by improving the information
dissemination practices of the Federsl govermment. I am certain
you share these gorls. We look forward te comsulting with you
as this legislative program is formulated.

Poligv

Accordingly, as a matter of Administration policy,
Executive -departments and agencies are to carry out their
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printing and duplicating activities during Fiscal Year 1998 in
accoxrdance with the following:

Q

The procurement of printing and duplicating services from
private sector sources shall continue to be the preferred
method of fulfilling agency printing and duplicating
requirements.

All procuyement of primting and duplicating from private
sector sources shall be through the Government Printing
Office, except for individual printing or duplicating
orderg costing not more than -$1,000, if such orders are not
of a continuing or repetitive nature and cannot be provided
more economically through the Government Printing Office.

Existing agency in-house printing and duplicating
operations and agency cross-servicing arrangements (e.g.,
GSA’s provision of duplicating services to other agencies
in field locations)! may continue to cperate normally.

Agency printing and high speed duplicating capacity shall
not be expanded. This is not intended to affect the
ordinary maintenance and replacement of existing equipment
capacity.

Existing agency plans to downsize internal printing and
duplicating capacity shall continue to be carried ocut.

Agencies should ensure that sll government publicaticms, as
defined in 44 U.S.C. Part 19, are made avallable to the
depegitory library program through the Superintendent of.
Documents.

I must emphasize that agency compliance with these

policies, and cooperation with Congressional oversight, - is
essential to the ultimate success ©f & comprehensive legislative
initiative to reform govermment printing.
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THE WHITE HOUSE
WASHINGTON

April 11, 1996

MEMORANDUM FOR HEADS OF EXECUTIVE DEPARTMENTS AND AGENCIES

FROM: Leon E. Panetta
The Chief of Staff

SUBJECT: Procurement of Printing and Duplicating through the Govenment
Printing Office

The President has asked me to remind you to make maximum use of the capabilitics
and expertise of the Government Printing Office in handling your agency’s printing and
duplicating procurements during the next 12 months, in accordance with the following :

. Agencies should continue to procure printing end high volume duplicating through the
Governraent Printing Offics,

. Existing agency in-house priating and duplicating operations and cross-servicing
arrangsments may contiue 10 operate normally,

- Plans to downsize internal printing end duplicating capacity shall continue to be
carried out.

Al the end of this period, the Office of Management and Budget will assess the cost-
effectiveness of current printing and duplicating erangements and make recommendations for
improvement,
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EXECUTIVE OFFICE OF THE PRESIDENT
COFFICE OF MANAGEMENT AND BUDGET
WASHINGTON, 0,0, 20503

Septewpber 12, 1996

M~96~37

MEMORANDUM FOR HEADS OF EXECUTIVE DEPARTMENTS AND ESTABLISHMENTS

FROM: Jacob J. Lew
Acting Dirgetor
SUBJECT: Procursment of Printing through the Government Printing Office

The ettached memorands of September 19, 1954, and April 11, 1996, set forth
Administration policy with respect to the use of the Government Printing Office (GPO) in
handling agency printing and duplicating needs. Subsequent to the April 11 memorandum, the
Department of Justice’s Office of Legal Counsel (OLC) issued an opinion that confirmed the
long recognized Constitutional issues with respect to a legislative agency such as GPO
prescribing policies and procedures for the Executive Branch, This memorandum clarifies
Executive Branch printing and duplicating policy in light of that opinion.

OLC's opinion sets forth the proposition that Congress way not require Exesutive Branch
agencies to use an eutity ntrolled by the Legislative branch. At the same timg, it does not bar
the Executive Branch from choosing to use GPO. We bave committed to working with Congress
to achieve a comprehensive reform of Title 44, consistent with Constitutional principles, In the
meantime, as & matter of policy, agencies are to continue to use the capebilities and expertise of
GPO in secordance with the attached memoranda.

Aftachments
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EXECUTIVE OFFICE OF THE PRESIDENT
OFFICE OF MANAGEMENT AND BUDGET
WASHINGTON, D.G. 26503

THE DIRECTOR

September 19, 1994

M~94-30

MEMORANDUM FOR HEADS QF EXECUTIVE DEPARTMENTS AND AGENCIES

FROM: Alice M. Riviin
Acting Director i

SUBJECT : Procurement of Printing and Duplicating through
the Government Printing Office

Bagkaround

Information technology is changing the way words and images
are put on paper, blurring traditional notions of printing and
duplicating. As a result, the framework of laws governing these
aspects of govermment publishing has become cutdated.

In hies July 22, 1894, statement accowpanying the Fiscal
Year 1995 Legislative Appropriations Act, the President
expressed his eagermess and resolve to accomplish a
comprehensive reform of Federal printing., The leadership of the
Congressional committees of jurisdiction has agreed to work with
the Administration to produce a legislative approach to solving
this problem next year. Accordingly, we have agreed to maintain
the status guo regarding present priiting and duplicating
arrangemegts during Fiscal Year 1995 to allow this initiative to
go forward.

We have agreed that legislative reform of goverument
printing wust strive to achieve three goals. First, it should
iwprove the efficjency and cost effectiveness of government
printing and duplicating by maximizing the use of private sector
printing and duplicating capability through open competitive
procedures. Second, it should limit Govermment-owned printing
and duplicating rescurces to only those nacessary to maintain a
minimum core capacity. Finally, it should enhance public access
to government information by improving the information
dissemination practices of the Federal government. I am certain
you share these goals. We logk forward to consulting with you
as this legislative program is formulated.

Policy

Accordingly, as a matter of Administration policy,
Executive departments and agencies are to carry out their
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printing and duplicating activities Guring Fiscal Year 1998 in
accordance with the following:

<

The procurement of printing and duplicating services from
private sector sources shall continue t¢ be the preferzed
wethod of £ulfilling agency printing and duplicating
requirements.

All procuyement of printing and duplicating from private
sector sources shall be through the Govermment Printing
Cffice, except for individual printing or duplicating
orders costing not wmoye than $1,000, if such orders are not
of & continuing or repetitive nature and cannot be provided
more economically through the Governwent Printing Office.

Existing agency in-house printing and duplicating
operatiocns and agency crogs-servicing arvangements (e.g.,
GSA‘s provision of duplicating services to other agencies
in field locaticns) may contimue to operate normally.

Agency printing and high speed duplicating capacity shall
not be expanded. Thib is not intended to affect the
ording::y maintenance and replacement of existing equipment
capacity.

Existing agency plans to downsize intermal printing and
duplicating capacity shall continue to be carried out.

Agencies should ensure that al)ll goverument publications, ms
defined in 44 V.S.C. Part 19, are made avallable to the

depository library program through the Superintendent of.
Documents.

I must emphasize that sgency compliance with these

policies, and cooperaticn with Congressional oversight, is
essential to the ultimate success of a comprehensive legislative
initiative to reform govermment printing.
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THE WHITE HOUSE
WASHINGTON

April 11, 1996

MEMORANDUM FOR HEADS OF EXECUTIVE DEPARTMENTS AND AGENCIES

FROM: Leon E, Panetta
The Chief of Staff

SUBJECT: Procurement of Printing and Duplicating through the Goverament
Printing Office

The President has asked me to remind you to make maximum use of the capabilitics
and expertise of the Government Printing Office in handling your sgency’s printing and
duplicating procurements during the next 12 months, in sccordavce with the following :

. Agencics should contitue to procure printing and high volume duplicating tirough the
Governuncnt Printing Offfce,

. Existing agency in-house printing and duplicating operations and cross-servicing
arrangements roay continue to operate normally.

s Plans to downsize intemal printing and duplicating capacity shall continue o be
carried out.

At the end of this period, the Office of Management and Budget will assess the coste
f.ﬁ'eaivm of current printing and duplicating arrangements and make recommandations for
improvement,
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General Servicas Adminlstration
Office of Management Services and Human Rssources
Washington, DC 20405

FEB 1 g Ig97

Assuring our customers the high gquality and timely
reproduction support services they will need in the future
requires leong term thinking and leng term commitment. With
your needs in mind, GSA and the Defense Automated Printing
Service have started exploring the possibilities of merging
suzr respective printing and duplicating cpersztions.

At the conceptual level, we believe such g merger will he
trznsparent to our custemers while providing a broader and
stronger support base to meet their evelving needs. This
rmeans that you will s%ill be working with the same psople
you work with today. They will just be bzcked up by a much
larger organization that is committed to your lomg range
needs.

As you can appreciate, many details must be sddressed before
any merger can be accomplished. We just wanted you to know
that, as these discussions proceed, VYour bert interests are
2 critical part of those details. If you heve any questions
or weuld like to discuss this further, please let me know.

Sincerely,

Jehany T. Young
Directar
Reproduction Services Division

mmmﬁmmmm
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U. S. Department of Justice

Office of Legal Counsel  proppyen

93. SEP 20 A752

Office of the Waskingion, D.C. 20530
Assiviant Attorney General OFF\CE OF GERER 2! COUNSEL

September 13, 1993

MEMORANDUM FOR EMILY C. HEWITT
General Counsel :
General Services Administration

Re: General Services Administration Printing Operations.

This memorandum responds to your request for our opinion on
certain restrictions that the Joint Committee on Printing (*JCP"}
has attempted to place on the printing operations of the General
Services Administration ("GSA"}. In particular, you have asked
us whether the JCP has the authority to restrict GSA's printing
functions, and whether recent legislation has any effect on GSA's
authority to engage in printing. We conclude that the JCP does
not have the authority to alter GSA's printing operations, but
that gection 207 of Public Law 102-3%2 {(codified as a note to 44
U.5.C. § 501) mandates procurement of printing for executive
branch agencies by or through the Government Printing Office
{("GPO") .

I

44 U.S.C. § 501 provides that all executive, congressgional,
and judicial printing must be done at the GPO, except for
printing in field plants operated by executive departments or
independent offices "if approved by the Joint Committee on
Printing.™ This Office issued an opinion in 1984 determining
that the reguirement of approval by the JCP constitutes an
unconstitutional legislative veto, because it purports to empower
a single committee of Congress to take legislative action without
meeting the Constitution's requirements of bicameral passage and
presentment to the President. Memorandum for William H. Taft,
IV, Deputy Secretary of Defense, from Theodore B. Olson,
Assistant Attorney General, Office of Legal Counsel, March 2,
1984; see INS v. Chadha, 462 U.S. 919 (1983) (holding legislative
veto unconstitutional for failure to comply with constitutional
requirements of bicameralism and presentment). The opinion
concluded that the provision allowing field printing is severable
from the invalid approval mechanism and that the remainder of the
statute, permitting field printing, remains effective.
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44 U.8.C. § 501 is the only statute that purports to give
the JCP direct authority over government field printing
operations. Congress has not amended 44 U.S.C. § 501, por has it
passed any other legislation granting the JCP new authority over
printing. Thus, the JCP lacks the authority to alter executive
agencies' printing operations; its only asserted authority to do
so is contained in an invalid approval mechanism.

The JCP has, on a number of occasions, asserted its
authority to alter GSA's printing operatioms. In particular, it
has stated that it *modified the charters of all GSA printing
plants™ by means of a letter sent to GSA on March 16, 1989. See
Letter from the Honorable Charlie Rose, Chairman, and Senator
Wendell H. Ford, Vice (Chairman, Joint Committee on Printing, to
Richard G. Austin, Administrator, General Serxrvices Administration
at 1 {Januvary 15, 1993). The March 16, 1889 letter apparently
xelied on the JCP's purported authority under 44 U.S.C. § 501 in
stating, *please advise your [GSA's] field printing and
duplicating organizations to restrict their activities to
providing services to Federal agencies within their immediate
building complexes.® Letter from Senator Wendell H. Ford, Acting
Chairman, Joint Committee on Printing, to Richard G. Austin,
Acting Administrator, General Sexvices Administration (March 16,
1989). Because the JUP lacks the authority to restrict GSA's
printing operations, its attempt in 1989 to alter GSA's field
printing operations, as well as all other attempts by the JCP to
modify unilaterally the printing operations of executive
agencies, are invalid.

1x

Although Congress has not passed legislation granting the
JCP direct authority over executive agencies' printing
operations, it has passed legislation that requires executive
branch agencies to procure printing through the GPO. Paragraph
(a) (1) of section 207 of Public Law 102-392 ("section 207")
provides as follows:

None of the funds appropriated for any fiscal year
may be obligated or expended by any entity of the
executive branch for the procurement of any printing
related to the production of Govermment publications
{including printed forms), unless such procurement is
by or through the Government Printing Office.

The scope of section 207(a){1) is quite brepad: it applies to any
appropriated funds expended by any executive branch entity, which
would encompass virtually all spending by all executive branch
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agencies.' Cf. 5 U.S.C. app. 2 § 8E (Inspector Genmeral Act of
3378} (defining the term *Federal entity*). <Thus, section
207 (a) (1) mandates that all executive agencies procure all of
their printing related to the production of government
publications by or through the GPO.?

There are, however, three limitations on this provision.
Section 207(a) {2} exempts from the strictures ocutlined above

{4) individual printing orders costing not more than
$1,000, if the work is not of a continuing or
repetitive nature, and, as certified by the Public
Printer, cannot be provided more eccoomically through
the Government Printing Office, (B} printing for the
Central Intelligence Agency, the Defense Intelligence
Agency, or the National Security Agency, [and] {(C)
printing from other sources that is specifically
authorized by law.

The first two exemptions place clear, but marrow, limits on the
scope of section 207. Only the third exemption could potentially
exempt GSA entirely from the restrictions of section 207(a) (1}.
The sole remaining question, then, is whether GSA may be exempted
pursuant to section 207(a) (2) (C), which exempts "printing from
other sources that is specifically authorized by law.”

IIT
You have identified two peossible statutory bases for the

proposition that GSA's printing operations are specifically
authorized by law. The first is 40 U.S.C. § 481(a) (3}, which

Previous versions of the note to 44 U.S.C. § 501 (where
section 207 is codified) contain similar restrictions on printing
procured by entities of the executive branch., See, e.¢., 44
U.S.C. § 501 note (Supp. II 1990) {104 Stat. 2274). These prior
versions had a significantly narrower scope, however, as they
applied only to the procurement of printing "from commercial
sources.” See id.

2 Section 207 does not violate the separation of powers by
delegating executive authority to the GPO. See 8 Op. 0.L.C. 55
(1985) {(concluding that the GPO is a unit of the legislative
branch for purposes of post-employment restrictions). It does
not give the GPO the authority to refuse to print any materials,
but rather merely requires that printing be procured “by or
through” the GPO. Moreover, because 44 U.S.C. § 1101 provides
that “{t]he Public Printer shall execute such printing and
binding for the President as he may order and make requisition
for,” the executive branch retains its ability to ensure that
materials are printed.



58

authorizes the Administrator of GSA to "procure and supply
personal property and noripersonal services for the use of
executive agencies in the proper discharge of their
responsibilities."™ The second is 40 U.S.C. § 293, which provides
in relevant part that, *{[f)}or the establishment of a working
capital fund there is appropriated $50,000, without fiscal year
limitation, for the payment of salaries and other expenses
necessary to the operation of a central blueprinting,
photostating, and duplicating service."

40 U.S.C. § 481(a) (3) does not constitute specific
authorization to print. The provision does not mention printing
or any printing-related services. This omission is particularly
striking in light of the reference in a companion provision,
section 481(a) (1), to other aspects of "procurement and supply of
personal property and nonpersonal services,® such as
"contracting, inspection, {and] storage.* The specific reference
in section 481 to such functions can be contrasted with the
omission of any reference to printing. Moreover, there are no
references to printing in the legislative history of 40 U.S.C.

§ 481. Thus printing is authorized by this provision only as one
of the many services that GSA provides. Such broad authorization
to engage in certain categories of services is, by definition,
general. There is no basis for suggesting, therefore, that this
provision satisfies the requirement that the printing be
"specifically authorized by law."

Secticn 293 is a somewhat closer case, because it does
mention "blueprinting, photostating, and duplicating,* which
could be construed to include most, and perhaps all, of GSA's
printing operations. The problem with this secticn is that,
although it specifically mentions these printing operatioms, it
does not specifically authorize them.

Section 293 was originally enacted as a section of an
appropriations act that was passed in 1945, Pub. L. No. 49,
§ 101, 59 Stat. 106, 115, and has not been substantively amended
since then. This section of the appropriations act authorized
the creation and maintenance of a fund to pay salaries and other
expenses; that is, it merely appropriated funds. The operative
effect of the current version, similarly, is to authorize the use
of certain money to fund ongoing operations. The structure of
section 293 is that it appropriates $50,000 for the payment of
salaries and expenses necessary to the operation of printing
services. The phrase "necessary to the operation of a central
blueprinting, photostating, and duplicating service" indicates
that the printing service -- and any authorization for it --
exists irrespective of the appropriation in section 293. The
reference to printing merely clarifies the purposes for which the
funds shall be used. Thus, section 293 clearly contemplates that

- 4 -
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GSA® will operate "a central blueprinting, photostating, and
duplicating service,® but it does not, by its terms, authorize
such a service. The language of the section reveals that its
operative effect is to authorize the use of funds to pay for
certain functions, not to authorize those functions per ge.

Arguably, the establishment of a fund to pay for printing
also constitutes an implied authorization to print. Such
implicit authorization, however, does not appear to meet the
requirement that the printing be *specifically authorized by
law." *Specifically"™ is defined as *with exactness and
precision; in a definite manner, ® Webster's New International
Dictionary 2415 (unabridged 2d ed. 1957), and ®*specific® means
*explicitly set forth; definite.® American Heritage Dictionary
1730 (34 ed. 1992). In this case, the authorization to print is
not explicitly set forth or presented in a definite manner. At
most, it is indirectly entailed in the explicit authorization to
appropriate funds. The absence of an express authorization to
print defeats any argument that GSA's printing operations were
“specifically authorized by law.® Thus, in 40 U.S.C. § 283 there
is a specific reference to printing, and there may be an implied
authorization to print, but there is no specific authorization to
print.

The legislative history of 40 U.S5.C, § 293 does not affect
this analysis of its language, because such history reveals
nothing with respect to Congress's intent {or lack thereof}
specifically to authorize printing. We are left, then, with the
words of the statute., The most natural reading of them is that
they specifically authorize the creation of a fund to pay certain
expenses, and that they may contain an implied authorization of
the priating that helps to create those expenses, but that they
do not specifically authorize printing, because the implication
of authorization does not rise to the level of specificity that
section 207 reguires.

Iv

We conclude that the JCP lacks the authority to alter GSA's
printing operations, because the only basis for that authority is
an invalid legislative veto contained in 44 U.S.C. § 501. We
alse conclude that section 207 requires executive branch entities
(other than the Central Imtelligence Agency, the Defense
Intelligence Agency. and the National Security Agency} to procure

3 The original version of 40 U.S.C. § 293 appropriated funds
for blueprinting, photostating and duplicating by the Federal
Works Agency. Section 103 of the Federal Property and
Administrative Services Act of 1949, Pub. L. No. 152, 63 Stat.
377, 380, transferred all functions of the Federal Works Agency
to GSa.
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printing related to the publication of government publications by
or through the GPO. GSA is exempted from this reguirement only
with respect to certain individual printing orders costing $1,000
or less.

Please let us know if we may be of further assistance.

Walter Dellingexr
Acting Assistant Attorney General
Office of Legal Counsel
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@ V. §, Department of Justice
Office of Legal Counsel
Oias of the Wackingeas, D.C. XE50
Asimzm Anorory Gaooersl
March 11, 1994

MEMORANDUM FOR EMILY C. HEWITT
GENERAL COUNSEL
GENERAL SERVICES ADW*ISW

From: Walter Dellinger M

Assistant Attorney Geoeral
Re:  Reconsideration of September 13, 1993 Opinion

You have asked us to reconsider our conclusion, in vur opinion of September 13,
1593, that section 207 of Public Law 102-392 (codified a5 2 note to 44 U.S.C. § 501)
("section 207"} applies to printing by ths Genersl Services Administration (*GSA®). We
have carefully reconsidered our opinion in light of the materials that you presented, end we
now conclude that the opinion correctly determined that GSA's printing opsrations are not
“specifically authorized” within the meaning of section 207.

As we noted in our previons opinion, section 207(a)(1) manxiates that all execntive
_ agencies procure all of their printing related to the production of government publications by
or through the Government Printing Office. Section 207(a)(2) contains thres exemptions to
this requircment, only one of which could potentially exempt GSA entirely from the
restrictions of section 207(a)(1): the pmvision excluding from the strictures of saction
207(=)(1) "printing from other sources that is specifically snthorized by law,* Section
207()(2}(C). In your request for reconsideration, you have suggested that GSA’s printing is
*specifically anthorized by Iaw,” by virtae of 40 U.S.C. § 203 (1988) ("section 293%). On
this basis, you bave asked us to reconsider our conclusion that section 207(a)(1) spplies to

Section 203 was originally enacted 25 & section of ao appropriations act that was
passed in 1945, Pub, L. No. 49, § 101, 56 Stat. 106, 115, and bas not been substantively
amended since then. It provides in relovant pert that, “[fJor the establishment of & working
capital fund there is appropriated $50,000, without fiscal year limitation, for the payment of
mmmmrewmﬂryhtheopenuonofawmﬂbh&pﬂnﬁng photostating,
and duplicating service.® ‘Thus, this section of the appropriations act suthosized the creation
and maintenance of a fund to pay salaries and otber expenses for the operation of a printing
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service. It did not, by its terms, authorize printing services; its operative effect is merely to
authorize the use of certain money to fund primting operations,

You have suggested that the legislative history of the 1945 appropriations act indicates
that Congress intended specifically to authorize printing. The House Report sccompanying
the appropriations act ¢reating the Working Capital Fund stated that

Approval also is given to the proposal that $50,000 be provided for the
establichment afaworhngcepmlﬁmdtoﬁnmacwm}blmpnmng
photostating, and duplicating service now opcrmd by the Public Buildings
Administration and being financad from construction funds. The appropriation
has been requested to meet the recommendation of the General Accounting
Office that specific authority for the project be secured. The committee is
advised that the proposed plan will save considerable paper work and
accounting,

H.R. Rep. No. 54, 75th Cong., Ist Scss. 8 (1945).

mpmblemwhhmohngmmmemukﬁmﬁngmmnﬂhm
specifically to suthorize printing i that the “project” for which *specific suthority” was
secured appears to be the creation of the Working Capital Fund, not the underlying printing.
This conclusion flows from the statement that “the proposed plan will save considerable
paper work and accounting.® It seems very unlikely that the “proposad plan” would have
been the operation of the central duplicating service, because that service was already in
operation and thus would not "seve considerable paper work and accounting.® The better
reading of this sentence is that it refers to the actual change brought about by the
sppropriations act, namely the creation of the Working Capital Fund. Because it was an
sheration of existing procedures, it might reasonably have bees thought to create a savings in
paper work and accounting. Xt also should be noted that the “proposed plan® appears to be
synonymous with the “project” in the previous seatence. Xt appears, therefore, that, insofar
as the quoted paragraph indicates Congressional intent specificslly to authorize, the project
being authorized was the creation of the Working Capital Fund.

This lchslatweh:smry thus does not indicare & Congressional iment specificslly to
authorize GSA's printing operations. As & result, we believe that our original analysis of
section 203, contained in our Sepmnba‘ 13, 1993 opinion, sill applies. Accordingly, we
reaffirm our conclusion that section 207 applies w GSA’s printing operations.
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Mr. HOrN. Now, let me just finish on a few questions. Some of
these, the staff will send them directly to you, and we will put
them in the record at this point. I'm just wondering, if there is one
thing we ought to take a look at, it’s probably the Citizens Guide
to the Freedom of Information Act, which the subcommittee and
full committee take great interest in, since it is prepared between
the Congressional Research Service and this committee staff.

Mr. Kelley, you are responsible for marketing noncongressional
publications. How does GPO go about promoting publications that
have a broad interest to the public and has the Citizens Guide, es-
sentially, on the best sellers list? What is your best sellers list?
What’s your top 10? You might want to file it for the record, if you
don’t have it.

Mr. KELLEY. Mr. Chairman, the Citizens Guide, for congressional
documents, is indeed the very best.

Mr. HoORrN. This is the one to the Freedom of Information Act
that you’re thinking of.

Mr. KELLEY. Right.

Mr. HORN. Yes.

Mr. KELLEY. It is indeed a very good seller among congressional
documents. It, in the last 18 months, has sold some, I think, 3,200
copies, and that’s in addition to the distribution to the depository
libraries of another 1,000 copies. So it is a very good seller.

We promote these things by including them in catalogs circulated
by the Government Printing Office. We promote them with press
releases. We promote their existence in direct mailings, sometimes
in conjunction with the publishers of these documents. We have a
fax system which alerts the public to new documents that have
been published. And on our World Wide Web site we now have a
complete reference file of all documents available for purchase, and
it also permits the public to order electronically through the Web
sites.

So we have a large number of marketing channels for making
the public aware of these documents.

The best sellers list, we do have a best sellers list, and it tends
to be seasonal. Recently, to give you a couple of examples, the IRS
publications, this is from December, were very popular. There are
Health and Human Services publications, like the one on inter-
national vaccination. There are things like educational statistics.
And there are diet and other publications that get wide circulation,
at very low cost, but quite popular with the American public.

Mr. HORN. What has happened to the Agricultural Yearbook? Is
that a dead duck, or is that still going?

Mr. KELLEY. It is, I believe, no longer in print. I would have to
check on that, but I don’t think that the Agriculture Department
is producing it the way they used to.

Mr. HORN. What has happened to some of the documents you
printed 10, 20, 30, 40, 50 years ago, that might be congressional
documents? Are they being thrown away, destroyed, or are you
going to put them up for sale so some of us that collect those can
go over and pay you a little money for them?

Mr. KELLEY. Of course, they are still available in depository li-
braries, regional libraries. We have just, in the last year, under a
lot of pressure in our sales program, adopted a policy of keeping
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a minimum stock. Because for the first time last year, in 13 years,
the sales program lost money, for a number of reasons. But some
of them are the things that I documented earlier, people putting
controls over more popular publications and removing them from
our program.

So, on an ordinary volume, we would have about an 18-month
supply. Some more historic things, the U.S. Senate History, au-
thored by Senator Byrd, and others, we would keep a 10-year sup-
ply. But we have made a commitment, when there is a public de-
mand, to reprinting. So we will respond to that.

Mr. HORN. Very good.

Mr. DIMARIO. May I add to that?

Mr. HORN. Yes.

Mr. DIMARIO. Prior to 1978, we received direct appropriations for
our workforce and facilities in the sales program. In 1978, the law
was modified to put us on a self-sustaining basis, so we must re-
cover the cost of all of our publications through that sales program.

The result of that is that in the storage, long-term, of publica-
tions, there are constant costs being added to the publication, and
it reaches a point where it is easier to look toward potential reprint
at a later date or to recover the information in some other way. So
we have had to slim our inventory down substantially, in the proc-
ess.

Mr. HORN. Very good. I have no further questions.

I am going to ask the ranking member, Mrs. Maloney from New
York, if she has any questions?

Mrs. MALONEY. Sure. Thank you.

Good morning.

Mr. DIMARIO. Good morning.

Mrs. MALONEY. Mr. DiMario, I'd just like to understand a little
bit about the electronic printing procurement program at GPO. I
understand that it’s extremely efficient. What is the average turn-
around time, from the time that an agency submits a printing job
to the GPO and getting a final printed document? What is your
turnaround time?

Mr. DIMARIO. Well, I can’t tell you an average time, because all
documents are quite different. You can have a 10-page document,
and you can have a 2,000-page document.

Mrs. MALONEY. Just say, for instance, a 2,000-page document,
what is the turnaround time?

Mr. DIMARIO. Well, we attempt, on any document, to produce the
document within the timeframe that the agency asks us to produce
it. They give us a time that they need the publication distributed
to them.

When the order comes into our office, the requisition comes in,
our customer service group looks at that, places it with our print-
ing procurement folks. It then goes out on our bid information sys-
tem so that it’s up electronically, and people can then bid on that.

We normally are not producing the publication in-house for the
agencies. The bid time has, depending on the product, a certain
timeframe. It may be a 3-day bid period because the agency needs
the document in 2 weeks. But if they need it a longer period down
the road, it will be a longer term.
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When we go out with that bid information, the contractors can
then bid on the product. We go through awarding the contract to
the contractor, and the contractor, in bidding on it, is assuring us
that they will deliver the product to the agency in the timeframe
that we have asked for. We have a 95 percent timely delivery capa-
bility, and that is what our record is, from the printing contractors.

But as to a specific job, to give you an average turnaround time
is just difficult to do.

M{I)‘S. MALONEY. So how much of your printing do you do in-house
now?

Mr. DIMARIO. We do approximately 25 percent of the printing in-
house; 75 to 80 percent is done through the procured process.

Mrs. MALONEY. And what is the average cost, in a general sense,
of a job printed in-house by GPO versus the average cost of a job
printed through the competitive system? Is the competitive system
more or less than printing in-house in GPO?

Mr. DIMARIO. It is, generally speaking, cheaper to procure the
product on the outside.

Mrs. MALONEY. Really. It’s cheaper outside. That’s interesting.

Mr. DIMARIO. Yes.

Mrs. MALONEY. And what determines whether an agency print-
ing job goes into the competitive process or gets printed in-house
by GPO? And can an agency be assured that its job will go into the
competitive system?

Mr. DIMARIO. What determines it is whether or not the product
is, in fact, a procurable product. Not all products are procurable.

If you look at the true cost, as opposed to just this average state-
ment of whether something is cheaper on the outside, on an aver-
age, or cheaper on the inside, on an average, the jobs that we do
in-house, we believe, are not generally procurable jobs, that these
are jobs that require enhanced security, a great deal of interface
with the agency that is creating the information, that we need to
go back and forth with that agency, and there are timeliness issues
that are concerned with it.

So let’s take, for example, we do the postal cards in-house for the
Postal Service. That’s a repetitive job. It’s done on particular dedi-
cated equipment. We believe we get the lowest cost and we get the
security of this particular document for the Postal Service. They,
obviously, believe the same thing. They have been with us for
many, many years, and we have dedicated equipment to do that.

We do the same thing for passports. That is a dedicated struc-
turehrequiring high security, and we deal with the customer agency
on that.

Mrs. MALONEY. Now, what is the procedure now? I understand
that the Vice President’s reports on the National Performance Re-
view were not printed through GPO. Say I'm an agency and I de-
cide I don’t want to go through GPO. Do they have to go through
GPO?

Mr. DIMARIO. That’s what the law requires.

Mrs. MALONEY. The law requires it.

Mr. DIMARIO. Yes.

Mrs. MALONEY. And I understand now that you charge an agency
a 6 percent fee for each printing job?

Mr. DIMARI1O. That’s correct.



66

Mrs. MALONEY. What would it cost an individual agency to run
a procurement operation similar to yours? Could they do it for 6
percent of the printing cost for the year, do you think?

Mr. DIMARIO. We don’t believe so. The 6 percent encompasses an
enormous range of services to the agency.

Mrs. MALONEY. Yes, I can imagine.

Now, if an agency procures with you, and then you tell them you
have competitively bid it and Company X has gotten the job, what
if the agency has had a bad experience with Company X and
doesn’t like the quality of their work, can they reject that printer,
based on quality of work, and ask for another one?

Mr. DIMARIO. We look at the performance record of each con-
tractor. And if the agency has expressed a negative view and they
have documented all of that bad performance, that is considered in
the issue of whether or not a contract gets awarded.

We have a system of debarment that mirrors the debarment
structure in the rest of Government. Contractors have property
rights in contracts when they perform those things, and they have
a right to contest issues. So we look at performance against a
standard. And if the contractor’s performance is bad for a par-
ticular reason, we will note that in the awarding of contracts. They
may not get the job, but we do not automatically debar them.

Mrs. MALONEY. Mr. DiMario, how do you keep the performance
record of a contractor? Do you computerize it?

Mr. DIMARIO. Yes, it’s all computerized.

Mrs. MALONEY. It’s all computerized?

Mr. DIMARIO. Yes, job by job.

Mrs. MALONEY. Job by job, but then is it central?

Mr. DIMARIO. They are all computerized.

Mrs. MALONEY. Job by job, or centralized, too?

Mr. DIMARIO. It’s all centralized. We have a procurement infor-
mation control system, and the data that we collect on individual
contractors and contract performance is put into that.

Mrs. MALONEY. So contract performance data is entered into a
centralized, computerized system?

Mr. DIMARIO. To the best of my knowledge, yes.

Mrs. MALONEY. Now, I am interested in this. I would like to ask,
and maybe we will put it in a series of questions, if you would get
back to the committee on how you track performance data. I can
understand how you can have one contractor, you've got it over
there, but how do you put it into a centralized system that a pro-
curement officer then can plug into to see what the performance
data is in the past?

Do you understand?

Mr. DIMARIO. Absolutely.

Mrs. MALONEY. I would like to see the paperwork on it.

Mr. DiMARIO. And we do that for every contract. We have that
data, and we look at it, but we cannot automatically debar someone
simply because the agency has said they don’t like them.

Mrs. MALONEY. I understand that.

Now, I understand that, historically, one of the reasons that we
started to use GPO was to make sure that we had copies of Gov-
ernment work for the library, for the history of our country.

Mr. DIMARI1O. That’s correct.
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Mrs. MALONEY. And that this was really put into place to really
control printing, make sure that documents were kept, so the his-
tory of the work of the various agencies was kept in a good way,
centrally, for our country.

Do you think it would work if we could just require that the var-
ious agencies deposit their work into the library? Do we have to go
through GPO to make sure the work gets into library?

Mr. DiMario. Well, I would submit, the current law requires
that if an agency does not come through GPO, and has been grant-
ed a waiver to do their own work, that they are required now to
supply the depository libraries with copies of their publications at
their own expense. That is not being done, and that is one of the
great problems that we have had over and over again. Agencies are
not following the law as it exists.

Mrs. MALONEY. That is a problem, if they are not following that.

Mr. DIMARIO. And that’s the current law, that’s not a change in
the law. If they come through us, we charge those publications that
go to the depository libraries to our salaries and expense account
for the depository libraries. That is some $30 million that the Su-
perintendent of Documents administers to put publications into the
depository system. But agencies that are not coming through GPO
are still required to go to the depository structure, through the Su-
perintendent of Documents, at their own expense. They have not
done that.

An accommodation of a number of years ago was for the agencies
to give us two copies of their publications, which we would then
catalog and index and turn into microfiche so we could distribute
it to the libraries, and they would not bear the expense. That’s not
what the law says; it was a pure accommodation, administratively.
And we still can’t get them to do it.

Mr. KELLEY. If I might add something here, we have, for deposi-
tories, they may select among some 6,000 classifications of docu-
ments. They do this every year. We put this into a computer. We
have somebody in our procurement office, every time an agency or-
ders printing, we immediately put into our system a requirement
for the required number of documents to satisfy the depository sys-
tem.

If each agency dealt independently with each library, there
would be millions of transactions that the agencies and the indi-
vidual libraries would have to manage themselves.

Mrs. MALONEY. My time is up, but I have one short, cost-saving
question.

Mr. DIMARIO. Sure.

Mrs. MALONEY. I would like to ask the chairman if I can ask it,
because my time is up?

Mr. HorN. Certainly.

Mrs. MALONEY. In your testimony, you indicated that a $30,000
Department of Labor printing job could have been procured
through GPO for $3,000, and that you could have saved the depart-
ment another $2,500 through your cost-saving measures.

Could you describe for us those cost-saving measures, and would
the agency have been required to use those measures if the docu-
ment had been printed by GPO?
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Mr. DIMARIO. Well, had they come directly to GPO, GPO would
not have printed the publication. It would have placed the contract
out with a contractor around the country. And following their spe-
cific specifications, we would have gone and purchased that for the
$3,000, the statement that you made. That was acquired through
a quick printer somewhere in their area. The agency had an issue
of how quickly they needed the turnaround on a document, and so
they went to the local printer.

The issue in the publication, in terms of measures that we would
take to reduce it to this even lower level, this $500-level, it would
still be a procured job. It would not be through GPO. It would still
be on one of our contracts, but we would cut it down to one color,
as opposed to a multiple-color document. We would use a different
binding on it. We would have a longer lead time in order to meet
that requirement.

Had they come to us in a timely fashion, with a long enough lead
time, and changed their own external requirements, not informa-
tion requirements, not what was in the publication itself, but sim-
ply the use of single color as opposed to multiple color, you could
change the cost of that publication dramatically. But even using
their specifications, we could have purchased it for one-tenth the
price.

Mrs. MALONEY. Last year, when we were considering the reports
elimination bill that passed out of the subcommittee, Representa-
tive Dunn proposed an amendment that would require any printing
job of over 1,000 pages to go through the GPO. Some of us thought
that was a little extreme, because very short seminar notice from
each office would have to be printed by GPO.

But could you explain to me what a reasonable page limit would
be, and explain to me the purpose of Representative Dunn’s amend-
ment and what a reasonable page limit would be?

Mr. DiMAari1o. I don’t know what page limitation is reasonable.
You can deal in dollars. The limitation that I'm aware of that was
being put into the law, or that people were attempting to negotiate,
was one that was publications that cost less than $1,000. Well,
$1,000 for printing buys an awful lot of printing.

And we can buy, competitively, a much larger quantity of print-
ing for that $1,000 than an agency simply going out on a sole
source basis, and going out on the outside and buying that. There
are printing contractors around that will come in—because we
group these orders together. We would take that $1,000-job, and we
might have $10,000-jobs that look the same in the various features
to it, and we can group them together, put them out as a single
contract, and a contractor will bid on that and give us a very, very
low price.

The agency will get its requirements, each of the agencies will
get them, and they will save money on it. And the issue that we
always have is timeliness of delivery. From an agency standpoint,
many of them just simply want to go out and buy from the closest
vendor. If they come to us and ask for a waiver, and they give jus-
tification for the waiver to go out and do that, and it seems that
it’s not something we can buy more effectively than they can, we
will grant the waiver and allow that to happen.

Does that answer your question?
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Mrs. MALONEY. Thank you. I thank the chairman for giving me
a little bit of extra time.

Mr. HORN. I thank the gentlewoman from New York.

We are running a little behind. The rest of the questions will be
submitted to you, if you don’t mind.

Mr. DIMARIO. Yes, sir.

Mr. HORN. You are still under oath in answering them. We will
put them in the record following this insertion, which is the memo-
randum I sent members of the committee on May 5, including the
attachment of Assistant Attorney General Walter Dellinger and the
memorandum of May 31, 1996, “Government Printing Office In-
V}(;lvement in Executive Branch Printing,” so everybody can see
that.

[The information referred to follows:]
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Congress of the United States

Ibouse of Representatives
COMMITTEE ON GOVERNMENT REFORM AND OVERSIGHT
2157 RavBuaN HoUSE QFFICE BULDING
WasnmaTon, DC 205156143
(202} 225-5074

TO: MEMBERS OF THE SUBCOMMITTEE ON GOVERNMENT
MANAGEMENT, INFORMATION AND TECHNOLOGY, COMMITTEE ON
GOVERNMENT REFORM AND QVERSIGHT

FROM: STEPHEN HORN, CHAIRMAN
DATE: May 5, 1997
RE: GMIT Oversight Hearing: “Government Printing Office and Executive

Branch information Dissemination”
311 Cannon, Thursday, May 8, 1997 9:30am

On Thursday, May 8th, the subcommittee will hold an oversight hearing on the
Government Printing Office and executive branch information dissemination. The focus
will be on certain weaknesses in current Federal information dissemination.

BACKGROUND

The Government Printing Office (GPOj is a legislative branch agency that prints,
binds, and distributes the publications of the Congress as well as the executive branch.
These publications are distributed through two main channels: the depository library
program and sales through catalogues and government book stores. GPO was created
in 1860 to replace a system of contract printing then used by Congress that had proved
inefficient, unreliable and vulnerable to corruption. GPO was established to give
Congress immediate, reliable service in a work environment under its direct control.

GPO contracts out to private printers for approximately 75 percent of all its
printing needs. Of the remaining work handled in-house, about half is for Congress.
Qver the years improved productivity resulting from technology has enabled GPO to
make substantial reductions in staffing requirements. In the mid-1870's, on the
threshold of GPO’s conversion from hot metal typesetting to electronic photo
compasition, GPO employed nearly 8,200 persons, more than 1,000 of whom were in
the composition area aione. Today, GPO has 3,674 employees, fewer than at any time
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in this century. In the past 4 years GPO's staffing has been reduced by 25 percent. In
GPO’s composition area, approximately 400 employees remain.

The information dissemination programs of GPO's Superintendent of Documents
include the distribution of publications to Federal depository libraries nationwide,
cataloging and indexing, distribution to recipients designated by law, and distribution to
foreign libraries designated by the Library of Congress which in turn agree to send
copies of their official publications to the Library. These programs are funded by annual
appropriation. The Supetintendent of Documents aiso operates a nationwide sales
program funded entirely by sales revenues, and distributes publications for Federal
agencies which reimburse us for this service. Altogether, GPO distributes about 100
million copies of Government publications per year. In FY 1896, total revenues for
these programs were $1086.2 million.

The Federal Depository Library Program (FDLP) makes selected Government
publications available in libraries across the country. In addition, “GPO Access',” the
GPO website, is now available on the Internet and by telephone modem. Searchable
databases on WAIS (Wide Area Information Server) are avaitable to the public at no
cost through participating Federal Depository Libraries or directly through this site.

GPO sells through mail orders and Government bookstores approximately
20,000 different publications that originate in various Government agencies. Many of
the publications are available electronically as well as printed and bound. Increasingly,
both channels of distribution are accomplished via various electronic media in
accordance with "The Government Printing Office Electronic Information Access
Enhancement Act of 1993."

ISSUES/ISCOPE OF H ING
1. Federal Depository Library Program and Fugitive Documents

Under Title 44, U.S. Code, the Government Printing Office disseminates Federal
publications to public, academic, law, and Federal agency libraries - designated as
depositories - across the Nation. The availability of information about the activities of
Government, both congressional and executive, is a cornerstone of Federal information
dissemination policies.

There is one depository library in nearly every congressional district. Libraries
are designated as depositories for Government publications by Senators and

! http: fhrww.access.gpo. gov
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Representatives as well as by law. GPO sends the libraries copies of all Government
publications processed through GPO that are not purely administrative in nature,
cooperatively sponsored, or classified for reasons of national security. In return for
receiving Government information products at no cost, the libraries are required to
make them available to the public without charge and tc provide appropriate assistance
to users.

The majority of the depaository libraries are selective depositories, meaning they
tailor their Government publications acquisitions to focal needs. They choose from
among 7,000 organizational and series categories. Fifty-three libraries, or roughly one
per State, are regional depositories that receive every publication distributed by the
Federal Depository Library Program. They are required to retain permanently every
Government publication they receive.

Many publications produced by the executive branch are not submitted to GPO
and as a result are never included in the Federal Depository Library Program. These
documents are known as fugitive documents and they are becoming increasingly
common. Their absence from depository library collections impairs public access to
Government information.

GPO's legal authority to compel executive branch agencies to submit documents
to it for dissemination has been the subject of legal challenges. Most recently, a2 1996
Justices Department memorandum (the Dellinger memorandum)?, prepared at the
request of the General Services Administration, advised executive branch agencies that
GPOQ, as a legislative branch agency, could not exercise decision-making control over
executive branch printing and information dissemination. The memorandum argued
that this is unconstitutional under the doctrine of the separation of powers.

While many studies of the fugitive document problem have been conducted, the
exact number of publications missing from the Federal Depository Library Program has
been difficult to isolate. Documents normally become fugitives due to their production
outside of GPQ, such as in agency printing plants. A contributing factor is the
increasing frequency of electronic systems agencies use to produce and disseminate
their own documents.

In FY 1896, nearly 57,000 unique titles were included in the FDLP. GPD
estimates that the total number of tangible Government information products that fall in
the scope of the FDLP is almost twice as farge. This means about half of the eligible
documents were not being distributed through the Program. The missing publications
were primarily scientific and technical in nature. They were not printed through GPO

* Attachment 1
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and the originating agency did not provide copies for depository distribution as required
by Title 44. Most of the missing publications were provided to the National Technical
information Service (NTIS) of the Commerce Department.

Fugitive documents defeat the purpose of the Depository Program and
undermine public access to information that can be critical to their lives. Historically,
the Depository Program has relied heavily on the ability of the Program to automatically
obtain material as it is produced or procured through GPO. Growing emphasis on
electronic dissemination and decreasing compliance with statutory requirements make
the intent of the Depository Program increasingly difficuit to fulfill.

2, The Paperwork Reduction Act (PRA)

The Paperwork Reduction Act of 1995 reflects congressional intent to encourage
wider use of electronic distribution as an integral part of the Government information
management. It acknowledges that private, non-governmental information providers
perform an essential public service by expanding availability of information to the public.
Government agencies cannot be expected to match the dynamism and creativity of
information providers in transforming Government information into valuable consumer
information products. Consequently, non-government information distributors play a
valuable role in advancing information policy objectives,

The PRA requires executive branch agencies to ensure timely and equitable
public access to agency information. This includes a requirement that agencies make
information available on a non-discriminatory and non-exciusive basis to any public or
private entity, including for redissemination of the information or for its incorporation in
another information product or service.

The PRA assigns broad responsibility for enforcing these policies to the Office of
Information and Regulatory Affairs at the Office of Management and Budget. Under the
Act, executive agencies are discouraged from entering into exclusive licence
agreements with organizations (private or public) that establish discriminatory monopoly
distribution of public information. Also, user fees for information are intended not to
exceed the cost of dissemination of the information.

However, GPO as well as industry and library groups report that many executive
branch agencies engage in restrictive information practice contrary to the PRA. The
Office of information and Regulatory Affairs has been criticized for not aggressively
enforcing the policies of the PRA. Much of the information subject to these restrictive
dissemination practices is in “fugitive documents” not submitted to GPO for distribution
to the depository libraries.
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3. Electronic Access Initiatives

The revolution in information technology has made access to congressional and
other Federal information through GPO more universal. GPO Access online service
provides free access to more than 70 Federal databases developed through GPO's
electronic prepress systems, including the Congressional Record, congressional bills
and reports, House and Senate calendars, the U.8. Code, and other publications.

GPO Access allows users to locate electronic products available via the Internet
and to order Government publications online. In addition to congressiona! information,
it includes a wide variety of executive and judicial information such as the Federal
Register, the Code of Federal Regulations, the Commerce Business Dally, and
Supreme Court opinions, as well as Government Information Locator Service (GILS)
records for a growing number of Federal agencies. GPO Access is the only
Government online service providing access to a wide range of information from all
three branches of the Federal Government, and the only service providing official
access to this important Government information.

WITNESSES

Mr. Michae! DiMario, Public Printer, Government Printing Office

Accompanied by Mr. Wayne Kelley, Superintendent of Documents, Government
Printing Office

Mr. Daniel S. Jones, President, NewsBank, Inc. {appearing on behalf of the
information Industry Association)

Ms. Wendy Lechner, Legislative Director, Printing industries of America

Mr. Robert L. Oakley, Washington Affairs Representative, American Association of
Law Libraries (appearing on behalf of a coalition of library asscciations)

STAFF CONTACT

If you have additional questions, please contact Mark Uncapher, counsel, at 225-
5147.
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A l U. S. Department of Justice

‘ Office of Legal Counsel
Office of the Washiagion. D C 20530
Ayggam Anormey General
May 31, 1996

MEMORANDUM FOR EMILY C. HEWITT
GENERAL COUNSEL, GENERAL SERVICES ADMINISTRATION

From: Walter Dellinger (0D 1,'?
Assistant Attomey Geheral

Re: vernment Printin ice Involv i utivi intin:

-You have asked us to analyze the constitutional implications of the involvement of the
Government Printing Office ("GPO") in executive branch printing and duplicating under the
authority of section 207(a) of the Legislative Branch Appropriations Act, 1993, Pub, L. No.
102-392, 106 Swat. 1703, 1719 (1992) (codified at 44 U.S.C. § 501 note), which was
recently amended by section 207(2) of the Legislative Branch Appropriations Act, 1995, Pub.
L. No. 103-283, 108 Stat. 1423, 1440 (1994).! You have also posed a more general
question as to “whether GPO may underntake any decision-making role in printing for the
Executive Branch.” While we have previously expressed our tentative view that such
legislative branch involvement in executive branch affairs would contravene separation of
powers principles,” we now face the issue in the context of a specific congressional
enactment investing in the GPO the authority to control a significant proporiion of executive
branch printing and duplicating. Seg 44 U.S.C. § 50! note. We find that the GPO is subject
10 congressional control, and conclude that the GPQO's extensive control over executive
branch printing is unconstitutional under the doctrine of separation of powers. Finally, we
make various observations about potential liability of contracting officers who act consistently
with this opinion but contrary to the Comptroller General's view, which we reject.

© Lener to Walter Diellinger, Assiswant Atorsey Geseral, Office of Legal Counsel from Emily €.
Hewm, General Counsel, General Services Admimstration. {Aug. 23, 1994).

* Sez. c.g.. Memorandum for Sheila F. Anthony, Assistant Attorney General, Office of Legislative
Affairs, from Walter Dellinger, Assistant Attorney General, Office of Legal Counsel, Re: Government
Pripting Provisions in H.R. 3400 and S. 1824 (Apr. I, 1994) (separation of powers violation would oceur
if public printer received power to cootrol printing and duplicating operations in executive and judicial
branches).
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I

In the early years of the Republic. Congress endeavored to devise a satisfactory
contract-based system for printing its official documents. In 1846, for example. Congress
established an orderly contract process “for supplying the Senate and House of
Representatives . . . with the necessary printing for each[.]” J. Res. of Aug. 3, 1846, § I,
29th Cong.. Ist Sess.. 9 Stat. 113, 113. Printing projects “of the respective houses” were
divided into classes for which the Secretary of the Senate and the Clerk of the House of
Representatives accepted sealed bids. Id. The 2%th Congress further established a comminez
on printing "consisting of three members of the Senate and three members of the House.”
Id.. § 2, 9 Stat. at 114, The committee on printing was entrusted with “[the] power to adopt
such measures as may be deemed necessary to remedy any neglect or delay on the part of the
{chosen low-bid] contractor to execute the work ordered by Congress, and to make a pro rata
reduction in the compensation allowed, or to refuse the work aitogether, should it be inferior
to the standard(.]” Id.

The contract system devised in 1846 apparently proved unsatisfactory. The 32d
Congress revisited the subject of public printing only six years later and added structure and
oversight to the basic framework established in 1846, Sgg J. Res. of Aug. 26, 1852, 324
Cong., Ist Sess., 10 Stat. 30. The 32d Congress created the position of "superintendent of
the public printing,” set qualification requirements for the position,’ and directed the
superintendent of the public printing to serve as a clearinghouse for the printing projects of
the Congress and the departments and bureaus of the executive branch. Id,, § 3, 10 Suat. at
31. Congress chose to retain the contract-based approach to printing, however, and assigned
to the superintendent of the public printing the tasks of soliciting bids for public printing
work and delivering the materials submitted by Congress and the executive branch “to the
public printer or printers in the order in which it shall be received, unless otherwise ordered
by the joint committee on printing.” Id,, §§ 3-4, 10 Stat. at 31.

The 32d Congress also provided for the election of "a public printer for each House
of Congress, to do the public printing for the Congress for which he or they may be chosen,
and such printing for the executive departments and bureaus of the government of the United
States as may be delivered to him or them to be printed, by the superintendent of the public
printing.” Id., § 8, 10 Stat. at 32. Congressional dissatisfaction with the slow pace of
public printing was manifest. The 32d Congress set a 30-day deadline for each public
printing project, id., § 5, 10 Stat. at 32, and expressly suated that “the public printer or
printers may be required by the superintendent (of the public printing] to work at night as
well as through the day upon the public printing, during the session of Congress, when the
exigencies of the public service require it." Id,, § 10, 10 Stat. at 34. Finally, the 32d

! Congress explained that the "superi dent shall be a practical printer, versed in the various
branches of the arts of priating and book-binding, and he shall not be interested directly or indirectly in
any coatract for printing for Congress or for any depariment or bureau of the government of the United
States.” 1. Res. of Aug. 26, 1852, § 2. 10 Stat. at 3},

-2
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Congress created the Joint Committee on the Public Printing to resolve disputes “between the
superintendent of the public printing and the public printer.” id.. § 12, 10 Stat. at 34, and 10
adopt such measures as may be deemed necessary to remedy any neglect or delay in the
execution of the public printing” of the Congress. Id., § 12, 10 Stat. at 35.

In 1860, Congress completely overhauled the public printing system. J. Res. of June
23. 1860, 36th Cong.. Ist Sess., 12 Stat. 117. The 36th Congress “authorized and directed”
the superintendent of public printing "to have executed the printing and binding authorized by
the Senate and House of Representatives, the executive and judicial departments, and the
Court of Claims.” Id., § 1. 12 Stat. at 117. More importantly, the 36th Congress
completely abandoned the contract printing system by creating the GPO.* Specifically, the
36th Congress granted the superintendent of public printing sweeping authority to contract
for "the necessary buildings, machinery, and materials” and to hire all “hands necessary to
execute the orders of Congress and of the executive and judicial departments, at the city of
Washington.” [d., §§ 1-2, 12 Stat. at 117: see also United States v, Allison, 91 U.S. 303,
304 (1875) ("This resolution dispensed with the public printers appointed by the two Houses
of Congress, and placed the whote subject of public printing in charge of the
superintendent.”). At that point in time, the GPO was simply conceptualized as a more
expeditious and less partisan alternative to t'ne existing contract system of public printing.

See Applicabili Post-Employmen with Government t rmer
Employees of the Government Printing Office, 9 Op O.L.C. 55, 56-57 (1985).

The 359th Congress tightened the legislative branch's control over the GPO by creating
the office of "Congressional printer” and abolishing the position of superintendent of public
printing. Act of Feb. 22, 1867, ch. 59, §§ 1-3, 14 Stat. 398-99. Set also Allison, 91 U.S.
at 306 (congressional printer “was given the same powers as the superintendent of public
printing™). Under the terms of the 1867 enactment, the Senate was empowered to “elect
some competent person, who shall be a practical printer, to take charge of and manage the
government printing office.” Id., § 1, 14 Stat. at 398. The congressional printer was
"deemed an officer of the Senate,” id,, § 2, 14 Stat. at 398, and was directed to "superintend
the execution of all the printing and binding for the respective departmeats of the govenment
now required by law to be executed at the government printing office.” Id., § 2, 14 Stat. at
399 (emphasis added). Thus, the 39th Congress not only declared that the head of the GPO
was its own officer, but also set forth its assumption that the executive branch was obligated
to submit printing and binding projects to the GPO.

In 1895, Congress consolidated the GPO's control over public printing but changed
the.method for selecting the head of the GPO. Act of Jan. 12, 1895, ch. 23, 53d Cong., 3d
Sess., 28 Stat. 601 ("1895 Act”). In section 17 of the 1895 Act, Congress created the
position of public printer and prescribed an appointment process modeled after the

* Congress chose to retain the contract system for obtaining “all paper which may be necessary for
the execution of the public printing[.]” J. Res. of June 23, 1860, § 7, 12 Stat. at 118-19.

_3.
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Appointments Clause. U.§. Const. art. II. § 2. ¢l. 2: "The President of the United States
shall nominate and, by and with the advice and consent of the Senate, appoint a suitable
person, who must be a practical printer and versed in the art of bookbinding. 10 take charge
of and manage the Government Printing Office.” 1895 Act, § 17, 28 Star. at 603.°

The 1895 Act extended the exclusive domain of the public printer to virtually all
printing operations throughout the entire federal government. Specifically, section 87 of the
189S Act decreed that “{a]ll printing, binding, and blank books for the Senate or House of
Representatives and for the Executive and Judicial Departments shall be done at the
Govemment Printing Office, except in cases otherwise provided by law.” Id. § 87. 28 Star.
at 622, Additionally. section 31 of the 1895 Act dictated that "{a]ll printing offices in the
Departments now in operation, or hereafter put in operation, by faw, shall be considered a
part of the Government Printing Office, and shall be under the control of the Public
Printer{.]" Id., § 31. 28 Stat. at 605. Finally. section 31 stated that “[a]ll persons employed
in said printing offices and binderies [in the Departments] shall be appointed by the Public
Printer, and be carried on his pay roli the same as employees in the main office. and shall be
responsible 10 him[.]" Id. Thus, in the 1895 Act, Congress took the position that the GPO
controiled virtually all printing and binding work in all three branches of the federal
govermnment.

The 65th Congress used an appropriations bill passed in 1919 to make explicit what
had been implicit in prior public printing legislation: the GPO was subordinated 1o the Joint
Committee on Printing, which effectively controlled the allocation of the printing and binding
work of the executive and judicial branches. Sge Act of Mar. 1, 1919, Pub. L. No. 65-314,
§ 11, 40 Star. 1213, 1270 ("1919 Act™). Section 11 of the 1919 Act granted to the Joint
Committee on Printing the "power to adopt and employ such measures as, in its discretion,
may be deemed necessary to remedy any neglect, delay, duplication, or waste in the public
printing and binding and the distribution of Government publications[.]" Id. Moreover, the
1919 Act mandated that "on and after July 1, 1919, all printing, binding, and blank-book
work for Congress, the Executive Office, the judiciary, and every executive department,
independent office, and establishment of the Government shall be done at the Government
Printing Office(.]” Id. The 65th Congress provided for only one exception to the rigid rule
that all printing must be performed by the GPO: "such classes of work as shall be deemed
by the Joint Committee or Printing to be urgent or necessary to have done elsewhere than in
the District of Columbia for the exclusive use of any field service outside of said District.”
id.

One year after Congress passed the 1919 Act, President Wilson took action to curail
the expanding role of the Joint Committee on Printing, “Ona May 13, 1920, President
Wilson vetoed an appropriation Act on the ground that it contained a provisc that centain

5 Cf. US. ’Const. art. 11, § 2. cl. 2 (President “shall nominate, and by and with the Advice and
Consent of the Senate, shall appoint™ Officers of the United States),
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documents should not be printed by any executive branch or officer except with the appro al
of the Joint Comminee on Printing.” nstitutionali P islation Affecting Tax

Refunds, 37 Op. An'y Gen. 56. 62 (1933) ("Legislation Affecting Tax nds™). In

explaining his decision to veto the bill, President Wilson offered the following comments:

I regard the provision in question as an invasion of the prosince of the
Executive and calculated to result in unwarranted interference in the processes
of good govemment. producing confusion. irritation. and distrust. The
proposal assumes significance as an outstanding illustration of a growing
tendency which I am sure is not fully realized by the Congress itself and
cerainly not by the people of the country.

Id. at 62-63 (quoting veto message of President Wilson). Thus, despite initial executive
branch acquiescence in the involvement of the GPO in the printing work of executive
departments and bureaus, the executive branch promptly objected to the explicit insertion of
the Joint Committee on Printing into executive functions.

In 1949, Congress reaffirmed that "all printing, binding, and blank-book work™ for
the executive and judicial branches had to be done at the GPO unless the Joint Committee on
Printing authorized some other arrangement. Act of July 5, 1949, Pub. L. No. 81-156, 63
Stat. 405, 406 (1949). The 81st Congress, however, expressly exempted the Supreme Count
of the United States from this requirement,® id., thereby effectively minimizing the influence
of the legislative branch with respect to judicial branch printing. The 81st Congress offered
no justification for treating the printing projects of the executive and judicial branches
differently, but did indicate generally that the legislation was intended "to modify the law in
order to permit essential Government printing to be produced in the best interest of the
Government.” H.R. Rep. No. 841, 81st Congress, Ist Sess. 1 {1949}, reprinted in 1949
U.S. Code Cong. Serv. 1515, 1515. Although the 81st Congress conceded “that obvious
savings of time and expense can be effected by producing much printing within the area
where use is required,” approval of such action by the Joint Committee on Printing remained
a prerequisite for all executive branch printing "within the area where use is required.” Id.

The modern legislative scheme governing public printing was enacted in 1968 by the
90th Congress, which produced an act coliecting all of the public printing provisions in Title
44 of the United States Code.” See Act of Oct. 22, 1968, Pub. L. No. $0-620, 82 Stat. 1238

¢ The printing of the Supreme Count traditionally had been treated in a different maaner than
executive and legislative branch printing. See Supreme Court Expenses, 8 Op. A’y Gen. 219, 222
(1856).

" The public printing initiative fted from congressional concern that "many laws ba[d) been
enacted™ affecting the priating scheme set forth in the 1895 Act, but these laws had got uniformly
amended the {895 Act, "with the result that the body of printing laws ha[d] grown haphazardly.” S. Rep.
No. 1621, 90th Cong., 2d Sess. | (1968), reprinted in (968 U.S.C.C.A.N. 4438, 4439.
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(1968) ("1968 Act"). The 1968 Act purporied “to restate in comprehensive form. without
substantive change. the statutes in effect on January 14, 1968. relating to public printing and
documents[.]" S. Rep. No. 1621. 90th Cong.. 2d Sess. | (1968). reprinted in 1968
sU.S.C.C.A.N. 4438, 4438-39. Therefore. the initiai version of Title 44 contained the
requirement that “{a]ll printing, binding. and blank-book work for Congress. the Executive
Office. the Judiciary, other than the Supreme Court of the United States. and every executive
department. independent office and establishment of the Government. shall be done at the
Government Printing Office].]" 1968 Act, § SO1. 82 Stat. at 1243, Likewise. the two
exceptions to this rule remained in place: (1) "classes of work the Joint Commitiee on
Printing considers to be urgent or necessary to have done elsewhere”; and (2) printing in
field printing plants operated by an executive department. independent office or
establishment, and the procurement of printing by an executive department, independent
office or establishment from allotments for contract field printing, if approved by the Joint
Committee on Printing.” Id, In other words, all executive branch printing had to be
performed at the GPO unless the Joint Committee on Printing authorized some other
arrangement.

Once Congress collected and codified all of the public printing provisions in Title 44,
few changes in the statutory scheme took place for several decades. In 1990, however, the
101st Congress reinforced the GPO's monopoly on executive branch printing with a public
printing provision inserted in the Legislative Branch Appropriations Act, 1991 ("1991 Act®),
Pub. L. No. 101-520, 104 Stat. 2254 (1990). Section 206 of the 1991 Act foreclosed the use
of federal funds in most instances to procure printing from any commercial source unless the
GPO was involved in the transaction. Id., § 206, 104 Stat. at 2274. The "printing" subject
to this restriction included “the process of composition, platemaking, presswork, binding,
and microform, and the end items of such processes.” Id., § 206(c), 104 Stat. at 2274,

Two years later, the 102d Congress used another legislative branch appropriations act
to broaden the language of the provision prohibiting public printing by commercial sources
without the involvement of the GPO. See Legislative Branch Appropriations Act, 1993
(1993 Act™), Pub. L. No. 102-392, § 207, 106 Stat. 1703, 1719-20 (1992). The 1993 Act
expanded the proscription to include the expenditure of any funds appropriated in any fiscal
year for any printing from any source other than the GPO. Id., § 207(a)(1), 106 Stat. at
1719. The 1993 Act also added "silk screen processes” to the definition of "printing,” id., §
207(a)(3). 106 Stat. at 1720, thereby enlarging the scope of the GPQ's exclusive domain.

Congress's effort to accord the GPO control over executive branch printing reached
its zenith in 1994 with the passage of the Legislative Branch Appropriations Act, 1995
(1995 Act”), Pub. L. No. 103-283, 108 Stat. 1423 (1994). Section 207(2) of the 1995 Act
expanded the definition of "printing” subject to GPO control to include "duplicating.” Id., §
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207(2). 108 Swat. at 1440, Thus, the principal statuiory provision restricting executive
branch printing,® which is codified at 43 U.S.C. § 50! note currently reads as follows:

(1) None of the funds appropriated for any fiscal year may be
obligated or expended by any entity of the executive branch for the
procurement of any printing related to the production of Government
publications (inciuding printed forms). unless such procurement is by or
through the Government Printing Office.

(2) Paragraph (1) does not apply to (A) individual printing orders
costing not more than $1.000, if the work is not of a continuing or repetitive
nature. and, as certified by the Public Printer, if the work is included in a
class of work which cannot be provided more economically through the
Government Printing Office, (B) printing for the Central Intelligence Agency.
the Defense Intelligence Agency, or the National Security Agency, or (C)
printing from other sources that is specifically authorized by law.

(3) As used in this section, the term “printing” includes the processes
of composition, platemaking, presswork, duplicating, silk screen processes,
binding, microform, and the end items of such processes.

*Although President Clinton approved the 1995 Act. he issued a signing statement that
expressed serious concerns about the ever-increasing “involvement of the Public Printer and
the Government Printing Office in executive branch printing refated to the production of
Government publications.” Statement by President William J. Clinton Upon Signing the
Legislative Branch Appropriations Act of 1995, H.R. 4454, 30 Weekly Comp. Pres. Doc.
1541, 1542 (July 22, 1994). Specifically, the President's statement framed the constitutional
issues this way:

The Act raises serious constitutional concerns by requiring that
executive branch agencies receive a certification from the Public Printer before
procuring the production of certain Government documents outside of the
Govemment Printing Office. In addition, the Act expands the types of
matenial that are to be produced by the Government Printing Office beyond
that commonly recognized as “printing.”

Id. To ameliorate the perceived constitutional defects in 44 U.8.C. § 501 note, the President
chose to interpret the amendments to the public printing provision narrowly. See, e.g..
Communications Workers v, Beck, 487 U.S. 735, 762 (1988) (“federal statutes are to be

* Chapter 11 of Title 44, United States Code, cootains 2 host of statutory provisions dealing with the
general subject of executive and judicial branch printing. Sec 44 U.S.C. §§ 1101-1123. Those siatutes,
however, focus primarily upon the logistical concerns of the public printer in responding to printing orders
from the executive and judicial branches.
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construed so as to avoid serious doubts as to their constitutionality*). First. the President
expressed his intention to restrict “the exclusive authority of the Govemment Printing Office”
over executive branch printing “to procurement of documents intended primarily for
distribution to and use by the general public.” Statement by President William J. Clinton, 30
Weekly Comp. Pres. Doc. at 1542. Second, the President interpreted the concept of
"duplicating” to "encompass only the reproduction inherent in traditional printing processes.
such as composition and presswork, and not reproduced by other means. such as laser
printers or photocopying machines.” Id,

The legistative branch did not accept President Clinton's narrowing construction of 44
U.5.C. § 501 note. In response to an inquiry from Senator Wendeil H. Ford, the Chairman
of the Joint Committee on Printing, the Comptroller General issued an opinion concluding
that, in virtually all instances, “executive agencies procuring duplicating services tnvolving
the use of high-speed duplicating equipment must do so through the GPO{.]" B-251481.4
(C.G. Sept. 30, 1994). Thus, the interpretations of 44 U.S.C. § 501 note espoused by the
executive branch and the legislative branch are in direct conflict. Faced with these divergent
views, you asked us for "an interpretation of the proper construction of Title 44 of the U.S.
Code.” We conclude that, to the extent that 44 U.S.C. §§ 501 & 50! note require all
executive branch printing and duplicating to be procured by or through the GPO, those
statutes violate constitutional principles of separation of powers and that executive branch
departments and agencies are not obligated to procure printing by or through the GPO.

a

The constitutional doctrine of separation of powers prohibits Congress from
performing functions that are not legislative or in aid of the legislative process. Except
through the passage of legislation, Congress may not seek to control the performance of
functions that are "beyond the legislative sphere.” See Bowsher v, Synar, 478 U.S. 714,
733-34 (1986); see also Metropolitan Washington Airports Auth, v, Citizens for the

Abatement of Aircraft Noise, SO1 U.S. 252, 274 (1991) ("MWAA") (scparation of powers
doctrine is directed at "forestall[ing] the danger of cncmachmcnt ‘bcyond the lcglslauvc
sphere’™); INS v, Chadha, 462 U.S. 919 (1983); v w
A;mm Auth., 36 F.3d 97 (D.C. Cir. 1994), g;_n_dgmgi 115 8. Ct. 934 (1995); FEC v,

INRA Political Victory Fund, 6 F.3d 821 (D.C. Cir. 1993), cent, dismissed, 115 S. Ct. 537
(1994); cf. Buckiey v. Valeo, 424 US, 1, 137-41 (1976} (per curiam).

In Bowsher, for example, the Supreme Court held that Congress violated the doctrine
of separation of powers by vesting non-legislative functions in an official who was subject 1o
Congress's control. Bowsher involved the Balanced Budget and Emergency Deficit Control
Act of 1985. That statute established maximum federal budget deficits for each of the
succeeding five years. If the projected deficit for any year exceeded the statutory maximum,
the Comptroller General was to specify for the President spending reductions necessary to
bring the deficit under the designated ceiling. The President was then required to issue a
sequestration order effectuating the Comptroller General's cuts. 478 U.S. at 717-18. The
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Comptroller General is appointed by the President from a list of nominees submitted by the
Congress and "is removable only at the initiative of Congress.” [d, at 728 (Comptroller
General may be removed by joint resolution of Congress finding one of five statutorily
enumerated causes).

The Count characterized the Act as giving the Comptroller General executive
functions, id. at 733, but did not hold that the Comptrolier General is an agent of Congress.
If it had, the Court’s holding would have been the unremarkable observation that Congress
may not vest itself or one of its agents with executive authority. The Act, however, did not
give Congress any formal authority to vote on or dictate any particular of how the
Comptroller General would exercise the executive functions that the Act conferred upon him.
In other words, Congress had no formal power over the exercise of the Comptroller
General's executive functions. Nevertheless, the Court viewed the removal power as giving
Congress the-ability to coerce the Comptroller General to conform to the “legislative will™
See id. at 729.°

Thus, the constitutional doctrine of separation of powers forbids Congress from
vesting non-legislative functions -- specifically, in the case of your inquiry, executive
functions -- in the GPO if Congress retains control over the GPO. First, we will examine
the extent to which Congress controls the GPO. Then, we will determine whether the
functions that the GPO performs may be characterized as falling within the legislative sphere.

A. Congressional Control of the GPO
One significant indication of control is whether Congress perceives an agency or

official as its agent or as an entity of the legislative branch. Sec Bowsher, 478 U.S. at 731-
32. The GPO, since its inception, has been conceptualized as a congressional entity.*® See

* The GPO argues that Bowsher oaly prohibits vesting executive functions in officials over whom Congress
bolds the power of removal. Letter to Walter Dellinger, Assistant Artoroey General, Office of Legal Counsel
from Anthony J. Zagami, General Counsel, United States Government Printing Office, , at | (Sept. 22, 1994).
We agree that the Presideat may remove the public printer at will. Further, we agree that noo-legislative
functions may not be vested in an official who is removable by Congress. Nevertheless, we cannot read
Bow sher as applying exclusively to those officials who are remouble by Congress. The Supreme Court
could oot have been clearer in holding that the Constitution p gress from retaining any sort of
control that allows it to exert its “legi 51 ive will® ide the legislative sphere. Sec, e.3.. 478 U.S. at 728-32
(discussing significance of Congn:ss's view that the Comptroller General is within the legisiative branch).

© [ndeed, in 1867, Congress expressly declared that the GPO was to be run by the congressional printer,
who was clected by the Senate and “deemed an officer of the Senate.® Act of Feb. 22, 1867, cb. 59, §§ 1-2,
39th Cong.. 2d Sess.. 14 Stat. 398-99 (1867). The major public printing reform of 1895 gave rise to the
position of public printer and prescribed a new method for selecting this head of the GPO -- nomination by the
President and appointment *by and with the advice and consent of the Senate.” 1895 Act, § 17 28 Stat. at 603.
This selection system, however, did pot pecessarily transform the Public Printer ioto an officer of the executive
branch. See Bowsher, 478 U.S. at 758 n.25 (Stevens, J.. concurring) (identifying Public Printer as “obvious
congressional agent[]” despite appointment by President): cf. also Mistretta v. United States, 488 U.S. 361.
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Allison. 91 U.S. at 307 (head of GPO "is more responsible to Congress than to any other
authority”). “"Discussion of the GPO's role in govemnment, both in Congress and by GPO
officials themselves, has consistently indicated that “the Joint Committee on Printing
constitute(s], in fact, 3 board of directors” for the GPO. and that the GPO “is. and was,
designed to be primarily under the control of Congress.”” International Graphics, Div. of
Moore Business Forms, Inc. v. United States, 4 CL. Ct. 186, 197 (1983). Moreover, the
Comptroller General has consistently concluded that the GPO “is under the legislative branch
of the Government.”"! 36 Comp. Gen. 163, 165 (1956); 29 Comp. Gen. 388, 390 (1950).
in addition. the Courts have taken the same view. See, e¢.g.. Thompson v. Sawyer, 678
F.2d 257. 264 (D.C. Cir. 1982) (GPO "is a unit of the legisiative branch"); accord Lewis v
Sawyer, 698 F.2d 1261, 1262 n.2 (D.C. Cir. 1983) (Wald, J., concurring) (GPO is "a
legislative unit performing a support function for Congress”); Intemational Graphics, 4 Cl.
Ct. at 197 ("GPO appears to be a unit of the legislative branch”).

The Supreme Court has also noted that an official is subservient to the branch of
government that has the authority to control and supervise the conduct of that official’s
functions, See Bowsher, 478 U.S. at 730. On this score, both the Public Printer and the
GPO are beholden to Congress in several significant respects. As we have previously
explained:

The Congressionai Joint Committee on Printing ("JCP") retains
supervisory control over a host of GPO's functions. Seg, ¢.2., 4 USC. §
103 (power to remedy neglect, delay, duplication, and waste); id, § 305
{approval of GPO employees’ pay); id. § 309 {revolving fund available for
expenses authorized in writing by the JCP); id, § 312 (requisitioning of
materials and machinery with approval of the JCP); id, § 313 (cxamining
board consisting of GPO personnel and a person designated by the JCP); id. §
502 (approval of contract work); id. § 505 (regulation of sale of duplicate
plates); id. §§ 509-517 (approval of paper contracts); id, § 1914 (approval of
measures taken by the Public Printer to implement the depository library
program)(.]

Ennplogees of (5 .9 Op. o "3 'S5, 57 (1985) (foomotc
omitted). What we deduced in 1985 is equaily accurate today: "This relationship o

40811 (1989 ( bers of S ing C ission in judicial bnnc& appointed and subject to removal by

President). In any event, while the XSQS modificstion of the app may bave reduced the direct

controt of Congress over the GPO, the 1919 Act firmly established the preemxncuce of the JCP -- composed of
bers of Congl - in of public printing. See 1919 Act, § 11, 40 Sut. &t 1270.

' io ascribing to Coogress the views of the Comptroller General, we are fontified by the Supreme
Court’s decision in Bowsher, which held that Congress cootrols the Comptrolier General. See 478 U.S. at
727-32.
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Congress appears to preclude a conclusion, either in fact or as a constitutional matter. that
the GPO is not an arm of Congress.” Id. (citation omitted),

Given the level of control over the GPO that Congress exercises today through the
JCP." as well as the history of the relationship between the GPO and Congress. we believe
that the GPO is subject o0 the sort of control that Congress may not exercise over an actor
that performs non-legisiative functions.” We now tum to consider whether the GPO's
functions fall outside the legisiative sphere.

B. The Nawre of GPO's Functions

44 U.5.C. § 501 establishes that "[a]Ul printing, binding, and blank-book work for
Congress, the Executive Office, the Judiciary, other than the Supreme Coun of the United
States, and every executive depanment, independent office and establishment of the
Government, shall be done at the Government Printing Office{.]"'* Subsection (1) of 44
{J.8.C. § SOl note bolsters the provision granting the GPO exclusive control of virtually all
the printing work of the executive branch: “None of the funds appropriated for any fiscal
year may be obligated or expended by any entity of the executive branch for the procurement
of any printing related to the production of Government publications (including printed
forms), unless such procurement is by or through the Government Printing Office.™"
“Printing” is defined in subsection (3) of 44 U.S.C. § 501 note to include “the processes of
composition, platemaking, presswork, duplicating, silk screen processes, binding, microform,
and the end items of such processes.” By enacting these statutory provisions, Congress has

'* The ICP, which "consist{s) of the chairman and four members of the Committee on Rules and
Administration of the Scaate and the chairman and four bers of the C. ittee on House Administration of
the House of Representatives{,]* 44 U.S.C. § 101, is undeniably a congressional entity.

" We need not determine whether Congress has ever sctuaily sought to exert the control that it, by statuts,
bas retained. The mers existeace of this ability to control the GPO raises the separation of powers bar againgt
vesting the GPO with aon-legisiative functions. Sec Bowsber, 478 U.S. at 730 (dismissing as beside the point
Justice White's vigorous argument that *{r]ealistic considerstion of the narure of the Comptroller General’s
relation to Congress . . . reveals that the threat to separation of powers . . . is wholly chimerical.” ]d. at 774
{White, ., disseating)).

* Section 301 ins two ptions to this ping rule; both of the exceptions require the xpproval of
the JCP. 44 U.S.C. §§ 501(1) & SO1(2). In 1984, we declered the JCP approval provisions uncoostitutional
with respect 1o operations outside the legislative branch. Memorandum for William H. Taf, IV, Deputy
Secretary of Defense, from Theodore B, Olson. Assistant Attorney General, Office of Legal Counsel, Re:
Effect of INS v. Chadba op 44 U .S.C. § 501, “Public Printing and Documents®, at 3-6 & 0.5 (Mar. 2, {984);
Coastitutionality of Proposed Regulatiogs of Joint Committee op Printing. 8 Op. O.L.C. 42, §1 & n.14 (1984).

' Subsection (2) of 44 U.S.C. § 501 note sets forth three exceptions 1o this ping prohibition. These
exceptioas include printing for the Central Intelligence Agency, the Defense Intelligence Agency. and the
Wational Security Ageacy, as well as all printing for vther sources that is specifically authorized by law. In
addition, subsection (2) creates an exception for small printing orders. The exception for small printing orders,

which requires the centification of the public printer, is discussed in section [HI(B) of this opinion.
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forbidden the executive branch 1o expend funds on printing that is not procured by or through
the GPO.

Congress may create and empower an entity such as the GPO to provide printing in
aid of its legislative function. Cf. Chadha, 462 U.S. at 956 n.21 (recognizing authority of
each House of Congress "to act alone in determining specified internal matters"). However,
when Congress dictates that all executive branch printing and duplicating must be procured
by or through the GPO, see 44 U.S.C. §§ 501 & 501 note the GPO necessarily acts cutside
the iegislative sphere.

The GPO implicitly concedes -- as it must -- that its involvement in executive branch
printing is beyond the legislative sphere, but asserts that such action does not violate
separation of powers principles because its duties with regard to executive branch printing'
“are essentially ministerial and mechanical so that their performance does not constitute
“execution of the law’ in 2 meaningful sense.” Bowsher, 478 U.S. at 732. We doubt that
the doctrine of separation of powers permits Congress to control functions outside the
legislative sphere as long as such aggrandizement is in some sense de minimis. We need not
resolve that issue here, however, because the experience of executive branch agencies under
recent amendments to 44 U.S.C, § 501 note belies the GPO's characterization of its
authority.

Under the current public printing regime, the GPO is obligated to "execute such
printing and binding for the President as he may order and make requisition for.” 44 U.5.C.
§ 1101. Nevertheless, the GPO controls the timing'® and the production of all printing
work for the executive branch. 44 U.S.C. §§ 501 & SO1 note. The public printer also
determines "the form and style in which the printing or binding ordered by a department is
executed, and the material and the size of type used{.]" 44 U.S8.C. § 1105. Moreover, any
executive branch officer in possession of printing equipment "no longer required or
authorized for his service” must "submit a detailed report of them to the Public Printer.” 44
U.S.C. § 312. The Public Printer possesses the statutory authority to “requisition such
articles,” which must then "be promptly delivered” to the GPO."” [d, In sum, what began

% The United States Court of Appeals for the District of Columbia Circuit has held that s congressionally
controlled entity m&y not be given suthority to delay an executive function. See Hechinger v. Metropolitan
Washingion Airports Auth., 36 F.3d 97 {D.C. Cir. 1994), gent. denied, 115 8. Ct. 934 (1999).

" The GPO and SJCP have used this autherity to strip executive branch agencies of their ability to engage in
printing and duplicatiog. The expericnce of the Department of Veterans Affairy regicoal office in Philadelphi
Peansylvania is illustrative. On Masch 26, 1993, the JCP advised the Secretary of Veterans Affairs that the
regionad office "ha{d] acquired 2 two color printing press and {was] conducting printing activities without the
councurrence of this Committee.® Letter o Hon. Jesse Brown, Secretary of Veterans Affairs from Hosn.
Wendell H. Ford, Chuirman, Joint Conunittee o Printing, (March 26, 1993). The JCP instructed the Secretary
of Veterans Affairs to “review this matter and take immediate action to transfer all printing requiremeats to the
nearest Government Printing Office Regional Procurement Office and comply with section 312, 44 U.S.C. for
disposition of this horized equi * [d. Ten months later, Senator Wendell Ford wrote to the

quip
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as a cooperative arrangement in 1860 that was mutually beneficial to the executive and
tegislative branches has become 2 system by which Congress - acting primarily through the
GPO and the JCP -- maintains an ever-increasing degree of control over executive branch
printing. Because the GPO is subject to congressional control and because the GPO
performs executive functions, we conclude that the language in 44 U.S.C. §§ 501 & SO1 note
requiring the executive branch to procure all of its printing by or through the GPO is
unconstitutional and, therefore, inoperative.

C. Certification

You have also directed our artention to a provision of 44 U.5.C. § 501 note that you
regard as inconsistent with Chadha. Specifically, subsection (2) of 44 U.S.C. § 501 note
excludes from the class of printing work subject to GPO control “individual printing orders
costing not more than $1,000, if the work is not of a continuing or repetitive nature, and, as
certified by the Public Printer, if the work is included in a class of work which cannot be
provided more economically through the Government Printing Office{.]* Whether this
provision involving discretionary centification by the public printer is understood as the
exercise of legisiative power or executive power, it plainly runs afoul of separation of powers
principles. “If the power is executive, the Constitution does not permit an agent of Congress
to exercise it. If the power is legislative, Congress must exercise it in conformity with the
bicameralism and presentment requirements of An. I, § 7* of the Constitution. MWAA, 501
U.S. at 276. As we have previously explained in the context of a public printing dispute,
any statute that permits a congressional agent “to effect an exception to a legislated rule” is
unconstitutional. See Memorandum for William H. Taft, IV, Deputy Secretary of Defense,
from Theodore B. Olson, Assistant Attorney General, Office of Legal Counsel, Re: Effect of
INS v, Chadha on 44 U.5.C. § 501, "Public Printing and Documents”, at 4-5 n.5 (Mar. 2,
1984).

Although we have found a fatal constitutional defect in the statutory provision
granting the public printer the authority to except certain small printing orders from the

Depastment of Vetersns Affairs in his capacity as Chairman of the JCP to expross dissatisfaction with the
Department’s respoase.  Seastor Ford d ded ive branch compli with the desires of the JCP:

[ ask that your Inspector Geperal readdress these issues and that the Headquarters
prioting mapigement organization dbe involved to facilitzie the orderly transfer of work o
GPO. | have asked the Public Printer to bave his saff contact appropriste departmental
officials to expedite this process. At your carliest cen\eemenoe. please provide the Jeint

Committes with & listing of all gmtm; and duplicatt includi ﬂs age, conditi
and cost, now op site at {the regiopal office in Philadelphi ’ Please i di the
two color press and any similar equipment from this mc in d with :.he provisions of

section 312, 44 USC,

Lettar to Hon. Jesse Brown, Secretary of Veterans Affairs, from Hon, Wendell H. Ford, Chairman, Joint
Committes on Printing, at { (Jan. 13, 1994).
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control of the GPO. we need not engage in a protracted discussion of the effect of this
conclusion upon the balance of subsection (2) of 44 U.S.C. § 501 note. Subsection (2)
simply creates an exception to the broad rule of 44 U.S.C. §§ 50! and 501 note. that alt
executive branch printing must be procured by or through the GPO. Because we have
already determined that this requirement runs afoul of separation of powers principles. there
is no reason to address the scope of the remaining exceptions 1o the general requirement.

m

) It appears that the Comptrolier General does not share our view regarding the
constitutionality of the GPO's control over executive branch printing. See, ¢.g,. Opinion for
Senator Wendell H. Ford, Chaimman of the Joint Commitiee on Printing, B-251481.4 (C.G.
Sept. 30, 1994)."* You have asked whether contracting officers who act in a manner
consistent with our opinion and in derogation of the Comptroller General's view will be
subject to liability or sanction.

This opinion presents the official view of the executive branch; the Comptroller
General's opinion may not carry legally binding effect, although it may be considered for
whatever persuasive value it may offer. See Bowsher, 478 U.S., at 733 (holding that statute
unconstitutionally entrusted execution of laws to Comptroller General, a unit of the
legislative branch, because “{ilnterpreting a law enacted by Congress to implement the
legislative mandate is the very essence of ‘execution’ of the law™); se¢ also Buckley, 424
U.S. at 137-41 (holding that officials whom Congress controls cannot participate in the
issuance of advisory opinions that have legally binding effect outside the legislative branch).
We further note that neither the Comptroller General nor the Inspectors General may initiate
prosecutions on their own. Inspector General Act of 1978, 5 U.S.C. app.; United States v,
Nixon, 418 U.S. 683, 693 (1974). Both the Comptroller General and the Inspectors General
have the statutory authority to audit and disallow costs, seg 31 U.S.C. §§ 3522-3530; 5
U.S.C. app. § 4(a)(1). (b), but these powers cannot be stretched so as effectively to
encompass prosecutorial decisions.

With respect to the Comptroller General, the Supreme Court has held that the
Constitution does not permit the Comptroller General to exercise authority with respect to
executive functions. Bowsher, 478 U.S. at 721-27. Although the Comptroller General may
audit expenditures and in the course of doing so may express an opinion as to the propriety
of costs incurred, the Comptroller General may not in any legally consequential sense
“disallow” an expenditure or cost. Any statute purporning to give the Comptroller General

® Separate statutory provisions vest in the Comptrolier Geaeral the suthority to relieve accountable officials
and centifying officials of such lixbility. See 31 U.S.C. $§ 3527-3529. We bave deiermined, however, that this
grant of authority to a congressional agent violates separution of powers principles. See M dum for Janis
A. Sposato, General Counsel, Justice Management Division. from Joha O. McGinnis, Deputy Assistant Attorney
General, Office of Legal Counsel, Re; Comptroller Geperal's Authori o Relieve Disbursing and Cenifyi
Officials From Liability (Aug. 5. 1991).
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such authority is invalid. See, e.g., Hechinger v. Metropolitan Washington Airports Auth.,
36 F.3d 97 (D.C. Cir. 1994), cert. denied, 115 §. Ct. 934 (1995): Memorandum for Janis
A. Sposato. General Counse!, Justice Management Division, from John O. McGinnis,

Deputy Assistant Aﬂomcy Geneml Ofﬁce of Legal Counsel &_@mm&&n

m L {Aug. §, 1991,
Insofar as this posmon is not free of litigation risk, sg Lear Siegler, Inc., Energy Prods.
Div. v, Lehman, 842 F.2d 1102 (Sth er 1988) mms_gmgmgy_[gs 893 F.2d 205
(9th Cir. 1989) {en banc); L BO F.2d

§79 (3d Cir. 1986), cert. granted, 485 U S 958 (1988), cert. dismissed, 488 U.S. 918
(1988)."" you have asked us whether there are additional specific measures that agencies may
take to safeguard contracting officers.

It appears that, except for qui tam suits (which are discussed below), the only entity
that could bring a civil or criminal action against a certifying official in court would be the
executive branch, and more specifically the Department of Justice. Any actions considered
by the Depantment of Justice would necessarily be in accord with the constitutional views
expressed by the President in his signing statement and the opinions of this Office
Consequently, we see little risk to an officer who acts consistently with our interpretation.

Administrative liability poses separate issues, but ones that we believe may be allayed
by GSA itself. Congress has attempted to provide an enforcement mechanism for the Anti-
Deficiency Act, 31 U.S.C. § 1341(2), and other restrictions on appropriations by holding
certain executive-branch employees personally liable for amounts illegally authorized or
disbursed. For example, 31 U.S.C. § 3528(a) provides that & certifying official is
responsible for the legality of the proposed payment on 2 voucher and for repaying any
payments that are illegal, improper, or prohibited by law. The Comptroller General uses the
GAQ's audit powers to determine what amounts are wrongfully spent or unaliowable, and 31
U.S.C. § 3526(2) grants the Comptroller Generzl the power to "settle all accounts of the
United States Government and supervise the recovery of all debts finally certified by the
Comptroller General as due the Government. *

For funds determined to be illegally expended, the government may attempt to collect
that debt pursuant to the Federal Claims Collection Act of 1966, as amended by the Debt
Collection Act of 1982, Pub. L. No. 97-365, 96 Stat. 1749, 1754 (1982) (codified at 31
U.S.C. § 3701 g 5eq.). Section 3716 of title 31, United States Code, and various
regulations provide for administrative offset to coliect claims due the United States, following
notice of the prospective offset. 4 C.F.R. pts. 101-105; 41 C.F.R. §§ 105-55.001 10 105-

™ The Department of Justice bas cousistently taken the position that these lower court cases were wrongly
decided and are i i with the Sup Court’s decision in Bowsher. We continue to adhere to this view
and will assert this position if a0 appropriste case arises. Sec Brief of United States, Hechinger v. Metropolitan
Washington Airports Auth., No. 94-7036, at 30-33 (D.C. Cir. Apr. 11, 1994),
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56.013.% When a current employee owes the debt, the agency may attempt to collect it
through administrative offset. 41 C.F.R. § 105-56.001.

Thus. the danger for the centifying officials is that the Comptroller General will
determine that a given payment is illegal and that the certifying official is administratively
liable for these expenditures. The statutory structure appears to be designed to enforce
collection of claims or debts owed to the United States. Section 3711(a) of title 31, United
States Code, provides that the head of an executive agency shall try to collect a claim of the
United States Government for money or property arising out of the activities of the agency.

The statute also, however, allows the agencies to compromise claims of less than
§100,000, and. pursuant to the GSA's regulations, GSA may decline to collect on 2 claim
when it determines that the claim is legally meritless. 41 C.F.R. § 105-55.008(b); see also 4
C.F.R. § 104.3(d) (joint DOJ and GAO regulations providing for termination of legally
meritless claims).® GSA could thus offer reassurances to its officers and the agencies
contracting with it that any debts found by the Comptroller General to be owed by GSA or
other agency officers as a result of payments made on the contracts at issue would be legally
without merit. GSA could further assure its employees and the employees of agencies
contracting with it for routine photocopying services that it would not seek to recoup such
amounts through administrative offset. Although GSA has govemment-wide authority to
collect claims owed the United States through administrative offset, other agencies could
offer reassurances to their employees that they would not seek in any way to collect as
claims owed the United States amounts determined to fall outside the scope of section
207(a)(1), notwithstanding any contrary determination on the part of the Comptroller
General.

Assuming that GSA did not make such a determination in advance, it still could shield
executive branch employees from administrative liability on a case-by-case basis. Following
a determination by the Comptrotler General that a centifying officer owed a debt to the
United States, the burden would be on GSA to issue the notice to the employee of the
determination that part of his or her salary was to be offset. If it failed to issue the notice of
debt, notwithstanding a Comptroller General directive that it do so, the Comptroller General
would seem to have no recourse, other than to notify Congress of the dispute. Congress’
possible actions would be general ones, against the GSA itself, and not against the particular
employes.

® Federal regulations authorize the GSA to coliect, compromise, or terminate collection efforts on debts
owed the United States arising from activities under GSA's jurisdiction. All the contracts at issue « whether
GSA is paying for services, or collecting for servicas readered — arise under GSA's jurisdiction. See, £.5.. 41
C.F.R. pt. 105-55.

' The regulations also provide that waivers of liability for government employees, if sutborized by law, may
be requested from the General Accounting Office. 41 C.F.R. §§ 105-56.004(g), 105-56.005(b). It is unlikely.
however, that GAQ would sutborize s waiver if it determined that psyments for the copier rentals would violate
secticn 207.
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Even if GSA did perform the offset, it would remain possible, consistent with the
regulation, to relieve the contracting official of liability. GSA has the authority promptly to
refund an amount already offset when a debt is waived or otherwise found not owing the
United States, or when GSA is directed by an administrative or judicial order to refund
amounts deducted from the employee's current pay. 41 C.F.R. § 105-56.012. The
regulations do not state who may make such a finding. A finding by the Department of
Justice or GSA superiors that no debt was owing and that a refund should be made would
relieve the officer of individual liability.

The only remaining theoretical risk of exposure would arise from qui tam suits under
the False Claims Act, 31 U.S.C. §§ 3729-3733. Such suits would almost assuredly fail,
however, because such actions should either be defeated pursuant to a motion to dismiss or
on the merits. In brief, in order to state a claim under 31 U.S.C. § 3729, a plaintiff must
demonstrate that someone knowingly submitted or caused to be submitted a false or
fraudulent claim to the government.? If an official simply authorizes payment on a coatract
lawfully entered into, it is difficult to envision how liability could lie under the False Claims
Act. Although, in some situations, False Claims Act cases may be brought against

2 Section 3729(a) establishes liability for:
Any person who -

(1) knowingly presents, or causes to be presented, to an officer or employee of the United States
Government or 3 member of the Armed Forces of the United States a false or fraudulent claim
for paymeat or approval;

(2) knowingly makes, uses, or causes to be made or used, & false record or statemeat to get a
false or fraudulent claim paid or approved by the Governmeat;

(3) conspires to defraud the Governmeat by getting a false or fraudulent claim allowed or paid;

(4) bas possession, custody, or control of property or money used, or to be used, by the
Government and, i ding 0 defraud the G or willfully to conceal the property,
delivers, or causes to be delivered, less property than the amount for which the person receives
a certificate or receipt;

(5) authorized to make or deliver a document certifying receipt of property used, of to be used,
by the Government and, intending to defraud the Governmeat, makes or delivers the receipt
witbout completely knowing that the information on the receipt is true;

(6) knowingly buys, or receives as a piedge of an obligation or debt, public property from an
officer or employee of the Government, or a member of the Armed Forces, who lawfully may oot
seil or pledge the property; of

(7) koowingly makes, uses, or causes to be made or used, a false record or statement to conceal,
avoid, or decrease an obligation to pay or transmit money or property to the Governmeat.
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government officials in their personal capacity. the circumstances at issue here do not appear
to give rise 10 such claims. Even if the officer is required to centify that he or she
understands that the claim is being paid in accordance with law, such a cestification
presumably would not be determined to be a false statement, with respect either to rental
contracts or photocopying contracts, given this Office’s determination that payment of the
contracts would be in accord with the law. The contract would have been clearly authorized
at the time it was signed (pursuant to a clear executive branch interpretation of the law), the
agency would have authorized all the relevant actions (including payment), and the contractor
would have fulfilled its obligations under the contract. Thus, there would be no false
statement and the intent element -- kngwingly submitting a false statement -- would also be
absent.

Even if a maner were filed against an individual centifying officer, the Department of
Justice would have the authority to represent the officer. 28 C.F.R. § 50.15. The
Department is authorized to undertake such representation when "the actions for which
representation is requested reasonably appear to have been performed within the scope of the
employee’s employment and the Attorney General or his designee determines that providing
representation would otherwise be in the interest of the United States.” Id, Those
circumstances would seem to be present here, although the Civil Division would make the
determination regarding representation, whether by the Department or by outside counsel.®

.For the foregoing reasons, we believe that any agency officials involved in the
decision to certify or disburse money pursuant to the three types of contracts discussed herein
face little or no litigation risk arising from the decision to certify or disburse.

v

To the extent that 44 U.5.C. §§ 501 and 50! note require all executive branch
printing and duplicating to be procured by or through the GPO, those statutes violate
constitutional principles of separation of powers. We further find that the provision in
subsection (2) of 44 U.S.C. § 501 note authorizing the Public Printer to centify exceptions to
the general rule of printing by or through the GPO is unconstitutional, but we need not
ascertain the implications of that determination given our conclusion that executive branch
departments and agencies are not obligated to procure printing by or through the GPO.
Finally, we perceive little or no risk of liability or sanction to contracting officers who act
consistently with this opinion.

® it should also be noted that. under the False Claims Act, the United States bas significant control over
suits filed under that Act alleging that the ing officer h bmitted & false is order to
get & claim allowed or paid. As 2 procedursl matter, the United States has the opportunity to intervene in a
False Claims Act action filed by 1 relstor and may, following interveation, move to dismiss. If the relator
objects. b £, it bas the opp ity to have its objections beard. 31 U.S.C. § 3730(c)(2)A).
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Mr. DiMARIO. Thank you, Mr. Chairman. May I say one thing?

Mr. HORN. Yes.

Mr. DIMARIO. I would like to invite you, Mr. Chairman, and all
members of the committee and staff, any staff that you want, to
come down and visit us at the Government Printing Office, and see
what we do and how we do it, in terms of electronic products, what
we do in-house. I think it might be revealing to you that we oper-
ate quite a modern facility, and we do act, in my judgment, for the
benefit of the taxpayers.

Mr. HorN. Well, I thank you very much, Mr. DiMario and Super-
intendent Kelley.

Mr. Holstein, I'm sorry we didn’t call on you, but I appreciate the
role you are doing there as the Chief Financial Officer/Comptroller.
We have high regard for the Chief Financial Officers throughout
the Federal Government, and that includes the legislative branch.
So thank you for joining all of us.

Mr. HOLSTEIN. Thank you, Mr. Chairman.

Mr. HORN. Thanks very much for coming.

If the next panel will come forward, we will begin the testimony
on the panel: Daniel S. Jones, Robert L. Oakley, and Wendy
Lechner.

OK. If you would all rise and raise your right hands?

[Witnesses sworn.]

Mr. HorN. The clerk will note that all three witnesses have af-
firmed.

We will begin with Daniel S. Jones, the president of NewsBank,
Inc., appearing on behalf of the Information Industry Association.

I might say to staff, all of the relevant résumés will be included
after we introduce each witness. And, of course, your full statement
is put in after we introduce you, and we would like you to summa-
rize it for us, so we can get down to questions and have a dialog.

STATEMENTS OF DANIEL S. JONES, PRESIDENT, NEWSBANK,
INC., ON BEHALF OF THE INFORMATION INDUSTRY ASSO-
CIATION; ROBERT L. OAKLEY, WASHINGTON AFFAIRS REP-
RESENTATIVE, AMERICAN ASSOCIATION OF LAW LIBRARIES;
AND WENDY LECHNER, LEGISLATIVE DIRECTOR, PRINTING
INDUSTRIES OF AMERICA, INC.

Mr. JoNEs. Thank you very much, Mr. Chairman, and good
morning.

NewsBank is a mid-sized news information publishing company.
My objective today is to bring you an example of the type of prob-
lem which occurs when an agency of the Government ignores the
Paperwork Reduction Act.

I'm not an expert on PRA, but I want to relate an injustice that
has injured my company, that has occurred by an agency not ad-
hering to PRA. The bottom line of my presentation is that the Gov-
ernment, in the form of an agency, specifically the NTIS, is com-
peting with my business by republishing material which is not
even Government information. It is copyrighted private information
that is being sold by the NTIS to my customers, which are univer-
sity libraries.



94

Now, as you can imagine, this disturbs me greatly; also, that my
taxes and the taxes of my employees are subsidizing my compet-
itor, the Government.

I am very much in favor of the public access to Government in-
formation, on the other hand. I have been a trustee of my local
public library for 10 years. I have been a member of the American
Library Association for 25 years. All of my customers are librar-
ians, and a number of my products actually facilitate the further
use of Government information.

Now, since the passage of PRA, my fellow IIA members and I
have witnessed a number of agency initiatives that fly in the face
of both the language and the intent of PRA. I can best explain
these problems by citing the experiences of my company.

I began NewsBank 25 years ago and now employ 400 people in
Connecticut, Vermont, and Florida. It may surprise you to learn
that my company, whose primary mission is to provide access to
news sources, is so concerned about Government competition and
Government information policy.

In fact, when I started my company, I certainly didn’t think that
unfair competition for my business would arise from the Federal
Government. Sadly, this is precisely what I have been battling for
over a year now, with the World News Connection, a product pub-
lished by NTIS. It is competitive because it contains much of ex-
actly the same foreign news content that I publish with my busi-
ness, and other publishers in our industry republish, exactly the
same content.

When NTIS created this competitive product about 2 years ago,
it appears that they did not demonstrate any significant effort to
comply with the PRA. As a result, much of its content, as I men-
tioned, duplicates the very same information which is found in my
products and that of other publishers that are private.

As I understand it, Congress intended NTIS to be subject to the
PRA. In fact, the ITA and its members have consistently brought
this situation to the attention of the officials at that agency and
OIRA. Sometimes I wonder, however, if the agency’s only real
knowledge of PRA is how to avoid the act, not how to implement
it.

Best I can tell, NTIS did not take adequate efforts to give public
notice about its plans for its new product, the World News Connec-
tion. If they did, it was only to determine whether they could cap-
ture a profitable market share.

Now, another significant point that I would like to make is that
when I publish a product, I must cover the entire cost of that prod-
uct to bring it to market. Apparently, this practice is not required
of the NTIS. As the director of NTIS has stated, the translation
costs for the foreign news content in his product are at least sub-
sidized by the taxpayers. That’s a significant savings to NTIS, and
one that I can’t match.

Now, on top of the ability to avoid covering some of the costs of
publishing its competitive product, NTIS doesn’t pay any taxes.
About half of my profits are paid out to various Government taxing
bodies. That means that I have to earn twice as much to improve
my products for my customers as the NTIS.



95

Now, in addition to these points, I don’t know how a foreign news
information product falls under the purview of the NTIS. It’'s not
scientific; it’s not technical; and it’s not engineering information.

For over a year I have worked to resolve this issue. I regret to
tell you that no progress has been made. The NTIS World News
Connection product is on the market. The harm has been incurred
by1 my company, in terms of lost customers and potentially future
sales.

If this trend continues, my company may have to stop investing
in some of its information products, and a significant number of my
employees may lose their jobs. My company’s case demonstrates,
gentlemen, that unless a strong enforcement of the PRA is forth-
coming, NTIS and other Government agencies will continue to com-
pete with the private sector, to the detriment of private sector jobs.

Now, is the loss of private company jobs the objective of an agen-
cy of the Department of Commerce? I certainly hope not.
NewsBank’s experiences with the World News Connection are espe-
cially relevant to today’s hearings, in that NTIS has demonstrated
the dangers that lie in not strictly enforcing PRA principles.

I would also like to comment that, for the most part, the GPO
seems to have been a responsible disseminator of Government in-
formation, but there is no guarantee that, in a rapidly changing in-
formation marketplace, tomorrow’s GPO may not be pressured to
act more like a competitor, nor that agencies will use the GPO to
avoid the mandates of the PRA. As I see it, one certain way to
avoid these potential problems is to require enforcement of PRA.

My point, therefore, is that I believe passage of the PRA is not
enough, not enough without enforcement. We would recommend
that the subcommittee review the efforts that OIRA has taken to
ensure that agency officials follow the specific requirements of the
law. And gentlemen, we are very much appreciative of your start-
ing that process by holding this hearing here today.

The information industry does not make this request lightly, but
only after attempts to deal directly with OIRA and several other
agencies that have proven to be unsuccessful. My case, as I have
described to you, as well as that of other industry situations, indi-
cate that there appears to be a general lack of enthusiasm for the
PRA within the executive branch, and only congressional interven-
tion would seem to be the way to overcome this condition.

In closing, I would like to express my appreciation to you all and
the subcommittee, and for the opportunity to appear today. My goal
in being here is to find a way to stop the Government from com-
peting with my product, my taxpaying business. I hope you can
help achieve that goal.

Thank you.

[The prepared statement of Mr. Jones follows:]
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Introduction

Thank you, Mr. Chairman, and good moming. My name is Dan Jones and I am
President of NewsBank, inc., a mid-sized information publishing company headquartered
in New Canaan, Connecticut. [ am appearing today on behalf of the Information Industry
Association (“1IA™), where NewsBank is a member. NewsBank and [IA appreciate this
opportunity to present the views of the information industry regarding the Government
Printing Office (“*GPO™) and executive branch information dissemination.

These topics are of great interest o America’s information industry, 1IA, as the
leading trade association representing information providers, distributors and managers,
has long recognized the importance of government adopting and enforeing sound
information policies. Many of IIA’s 550 members acquire information from government
sources and incorporate it into products that serve a variety of markets both here and
abroad. Their interests in the open dissemination of government data is clear. The value-
added products these firms design’to meet customer needs rely on the ability to obtain
government information without restriction, so that they may analyze, organize and
present it to meet customer needs.

Information produced and distributed by NewsBank and other members of I1A i
used by educators, researchers, the press, attorneys, businessmen and government
officials. A vibrant and competitive private sector information industry is key to the
efficient functioning of today’s service-based economy. The broad range of information-
available from government sources fuels the engine of the information industry and
commerce in general. This fact alone would justify that government adhere to sound
information policies.

However, the larger, social importance of the free flow of information by and
about government cannot be ignored either. The ability of citizens to obtain and use
information about their government, for any lawful purpose, is key to the functioning of a
sound democratic system. This has been an accepted part of the American landscape for
well over two centuries. Now that we are entering an era where technology is forcing us
to rethink how information is gathered and used, it is crucial that the core principle of
unfettered access to and use of government information sources be strengthened and
enforced. I am pleased to offer some thoughts today on how best to accomplish this task.

Established Principles for Dissemination of Executive Branch Information

The timing of this oversight hearing is very appropriate, Mr. Chairman. The
Committee on Government Reform and Oversight paved the way in the 104th Congress
for passage of the Paperwork Reduction Act of 1995 ("PRA”), now codified in Title 44 of
the U.S. Code. PRA brought to closure nearly ten years of effort by the information
industry, the library community, and consumer groups, together with executive and
legislative branch officials, to fashion a set of sound information policies to govern
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federal executive agencies. In many respects, PRA is a landmark statute, establishing
rules for federal officials to follow as they proceed toward an era where the provision of
government information will be greatly affected by the advent of new technologies and
new demands by the public.

If I leave you with only one message from the information industry today, it
would be this: Despite all the effort and time involved in crafting this statute, its spirit
and mandates are being ignored. Without the intervention of Congress, IIA is fearful that
PRA will remain little more than words.

From my experience and that of other IIA members, I can report that the Office of
Information and Regulatory Affairs (“OIRA™) has failed to fulfill its duty to provide clear
direction to agencies about their obligations and responsibilities under the law. This has
led to numerous major and minor violations of both the intent and the clear language now
contained in Title 44 of the U.S. Code. If the trend continues, government activities will
threaten a number of private sector information providers and will decrease, rather than
increase, the amount of information available to the American public.

Therefore, as the Subcommittee considers executive branch dissemination
policies, including the role of the Government Printing Office (“GPO”), 1A would ask
that you keep the spirit and letter of PRA in mind. GPO is a vital source of executive
branch information to the general public, including private sector redisseminators of this
data. As with other agencies who disseminate executive branch agency information
directly or on behalf of one another, GPO’s information dissemination policies should
follow the sound guidelines set forth in PRA. In this manner, GPO could effectively
carry out its role as a disseminator of executive branch materials, whose release is always
subject initially to the principles of the Act. IIA is concerned, as I explain in more detail
below, that passage of PRA has not attained the results anticipated by many supporters,
including the information industry. Only clear statements and restatements of its
principles in any legislation governing executive branch dissemination activities will
assure any hope that the purpose behind PRA is achieved.

PRA mandates several sound practices and policies to govern the dissemination of
government information. It establishes a clear allocation of responsibilities among OIRA
and agency heads for establishing and enforcing guidelines. It prescribes specific duties
in regard to information resource and systems management. In terms of the core
principle of open government information, the Act mandates that each agency “ensure
that the public has timely and equitable access to the agency’s public information™ and
requires that this important goal be accomplished by “encouraging a diversity of public
and private sources for information based on government public information.” 44 USC
3506(d)(1), emphasis added.

Thus, PRA wisely recognizes that society as a whole benefits when agencies are
encouraged to release publicly-funded data. However, it also anticipates instances in
which agencies -~ faced with increased demands and decreased budgets -- would be

5]
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tempted, especially in this era of new technologies, to provide government information
without proper restraint. Unrestrained marketplace activity by federal agencies in today’s
state of development for the information industry could easily destroy some businesses
and threaten the advantages of our society where citizens have traditionally relied heavily
on non-government sources of information about their publicly-funded servants and
institutions.

By requiring that agencies consider the private sector as part of its core
dissemination responsibility, PRA seeks to achieve a proper balance between public and
private roles in providing information to citizens. To strengthen this balance, Secs.
3506(d)(2) and (3) require agencies to “regularly solicit and consider public input on the
agency’s information dissemination activities; and provide adequate notice when
initiating, substantially modifying or terminating significant information dissemination
products.”

‘The proscription about marketplace activities by federal agencies is even clearer
in Sec. 3506(d)(4) of Title 44. In sum, this portion of U.S. law assures that no agency can
restrict the availability of information to the public; cannot regulate the use, resale or
redissemination of such information; and cannot establish user fees for public information
that exceed the cost of dissemination.

NewsBank and other IIA members strongly supported passage of PRA precisely
because of these clear and unequivocal mandates. However, since passage of the Act, IIA
has witnessed a number of agency initiatives that fly in the face of both the language and
spirit of PRA. 1can best explain the problem by citing the experiences of my company.

The NewsBank Experience with Executive Branch Information Policy

NewsBank is a mid-sized information service provider with facilities in
Connecticut, Vermont and Florida. I began the company 25 years ago and now employ
400 people. We are large enough to provide microfiche, CDD-ROM, and online products
incorporating over 1,000 information sources. NewsBank products contain information
gathered from newspapers, newswires, business journals, and periodicals, as well as
historical and scholarly documents. Although we serve customers worldwide, we are
small enough to maintain an entrepreneutial character of the company -- an essential
element to succeeding in today’s highly competitive, global information marketplace,
where customers demand speedy delivery of accurate and reliable information.

It may surprise you to learn that a company providing access to news sources is so
concerned about government information policy. When I started NewsBank 25 years
ago, [ certainly did not suspect that unfair competition for my business would arise from
the federal government. Sadly, that is precisely the battle 1 have been fighting for over a
year now.
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In today’s global marketplace, the exchange of information about other nations is
increasingly important, and as is the case here in the United States, often the best sources
of information are in newspapers and journals. Among the many products offered to our
customers are ones that provide access to foreign news sources. NewsBank is among a
number of private sector information providers that compete in providing foreign news
information as a part of their products and services, and we have competed well and
effectively with others in the private sector partners.

About two years ago, a new type of competitor began to enter the marketplace.
Unlike our private sector counterparts, however, this producer of foreign, copyrighted
news sources was the National Technical Information Service (“NTIS™). As you know,
NTIS is an executive branch agency under the Department of Commerce. It was created
strictly to gather and disseminate scientific, technical and engineering information
originally collected and generated by various taxpayer funded executive branch entities.
Although self-funding, NTIS was clearly intended by Congress to be subject to the PRA.

I cannot testify that the agency is ignorant of the Act and its provisions. In fact,
1IA has consistently reminded NTIS officers, as well as officials at OIRA, of the
mandates laid out in the law. But I sometimes have wondered if the only real knowledge
these government servants have is how to avoid the Act.

The particular information dissemination practice in question is whether -- given
the mandates of PRA -- NTIS can legally offer a service known as the World News
Connection (“WNC”). WNC is an electronic database of foreign news sources provided
in English. Some sources originate in English, while others must be translated. How
such a product falls under the purview of NTIS has always been a mystery to me, since it
is neither scientific, technical, nor engineering information. Yet, this points precisely to
one of the problems that has grown as NTIS has developed more and more as a
distributor for other agencies’ information. The agency interprets broadly its core
mission and because it is self-funding, aggressively seeks information from other
agencies that can be turned into money-making ventures.

In fairness to NTIS, I would note that the agency supplied foreign press clippings
to the public in print form for about 20 years. Originally, the product was funded by the
taxpayer-supported intelligence agencies. Objections to federal publication of this
information would have been undoubtedly justified on several grounds. The subject
matter of the information was not created by government, but rather by private sector
entities that copyrighted the data. In terms of NTIS involvement, these foreign press
reports only barely related to science, technology or engineering. However, many in the
public found this information of value, and at the time there really were no private sector
republishers of similar data. Some may have objected to a self-funding agency like NTIS
taking over distribution, but neither Executive Order A-130 nor PRA existed at the time
to provide guidelines for the agencies or the public to assess the appropriateness of
executive branch dissemination activities.
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Indeed, Mr. Chairman, [ would be less than candid if I did not state for the record
that NewsBank and other private sector providers gained some advantage from the
government’s supply of this data. For example, while NewsBank did not use or
redistribute the NTIS data, we did create and provide an index of the printed government
publication as one of many products for our customers.

In contrast, the advent of NTIS” new World News Connection is a completely
different matter. Even under Executive Order A-130, I would argue that this brand new
product should never have been developed. But certainly that should have been the case
after passage of PRA in the spring of 1995. WNC is precisely the type of significant
modification in product that triggers the public notification provisions contained in 44
USC 3506(d).

Unlike its printed predecessor, WNC is a fairly sophisticated, electronic product
designed for wide distribution, and it contains the same information as is found in a
- number of current private sector products, including NewsBank’s. The Director of NTIS
has stated that translation costs for the foreign news sources are at least partially
subsidized by the taxpayer through the intelligence agencies -- a significant capital
savings to NTIS which no private sector provider can match. Add to that a marketing
campaign with the name of a federal agency behind it, and you can see where NTIS can
have a potentially enormous impact on the market.

The agency conducted focus groups to design and test the product and placed
statements in the old, printed product to the effect that it intended to discontinue
publication. However, NTIS did not take great efforts to give public notice about its
plans for the new electronic WNC. IIA has not been able to determine that any
comments were solicited, except perhaps as part of the agency’s product design
discussions. If NTIS followed the important mandate in PRA that government assess
private sector dissemination activities, ] would say they did so only to determine whether
they could capture a profitable market share.

We have tried many avenues, working alone and with our colleagues at IIA, to
resolve this issue with NTIS. 1 regret to report that no progress has been made. World
News Connection is on the market, and harm has been incurred by NewsBank. Some of
our customers have already canceled subscriptions to NewsBank services that WNC
duplicates, and others have failed to renew subscriptions to similar NewsBank services
while they review the NTIS product. If this trend continues, NewsBank may be forced to
stop investing in some of our information products, and as many as five percent of my
employees may lose their jobs.

Because most of us in the private sector have built our businesses and our
Teputations on the entrepreneurial spirit, we will survive this first shock of unfair
government competition, but not unscathed. However, that may not always be the case.
Unless strong enforcement of PRA is forthcoming, NTIS and other government agencies
will continue to test the market with new products or new enhancements to current
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products that clearly go beyond the bounds of the balance that the Act seeks to achieve.
The first result will be a weakened private sector information industry, but the longer
term consequences for commerce and the maintenance of a free society should not, and
cannot, be ignored.

Next Steps in Effective Dissemination of Executive Branch Information

NewsBank’s experiences with World News Connection are doubly relevant to
today’s hearing, Mr. Chairman. First, as an agency that is acting increasingly as a third-
party disseminator of executive branch information, NTIS has demonstrated the dangers
that lie in not strictly enforcing PRA principles all along the chain of information
dissemination by the government. In contrast to NTIS, IIA has found GPOto be a
responsible third-party disseminator of executive branch information. However, there is
no guarantee that in a rapidly changing information marketplace, tomorrow’s GPO may
not be pressured to act more like a competitor than a provider, nor that agencies will use
GPO to avoid the mandates of the Act. One certain way to avoid the problem is to apply
the sound information dissemination principles of PRA to GPO.

The second relevant issue that arises from NewsBank's experience with NTIS is
that two years after passage, PRA has not yet proven fully effective. Many of our fellow
IIA members have witnessed a number of proposed or implemented actions by federal
agencies that show ¢lear ignorance, or defiance, of the mandates of the Act.

The Association’s initial and continued support of PRA is rooted in the
understanding that Congress meant PRA to achieve a proper balance between the roles of
the public and private sector in disseminating executive branch information. On the one
hand, the Act reinforces the obligations of federal agencies to provide government
information to the public. The other part of the balance, however, is that agencies act
responsibly and that they meet public needs without undue expenditures of time, money
and effort. Congress recognized in PRA that a vibrant private sector was a necessary,
established and vital part of the American system of disseminating government
information. That is precisely why the Act contains such clear language cautioning
against govermument activities that threaten the private sector.

Yet my experiences with NTIS on behalf of NewsBank, and the experiences of
other members of [TA with NTIS and other agencies, leads industry to believe passage of
the PRA was not enough. The problems encountered since 1993, however, are not
without solution.

[1A would urge this Subcommittee — and Congress in general -- to insist on strict
adherence to and enforcement of all provisions in PRA. Without congressional
involvement now, the information industry fears that the benefits of the dissemination
policies envisioned by this Subcommittee in crafting the original legislation will never be
fully realized.
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ITA would respectfully suggest that the Subcommittee review how many agencies
have yet to appoint or empower the requisite, qualified information officers called for
under the Act. In addition, IIA is unaware that OIRA has undertaken any significant
efforts to educate agency officials about the specific requirements under 44 USC 3506(d),
and we would request that Congress look into this matter, as well. Although I cannot
personally speak to other, specific instances, IIA would be glad to provide further
information to the Subcommittee about other problems that have arisen because agencies
have not complied with the information dissemination provisions of PRA.

The information industry does not make this request lightly, but only after
attempts to deal directly with OIRA and several agencies have proven unsatisfactory.
There appears to be a general lack of enthusiasm for PRA within the executive branch
that only congressional intervention may help overcome. Few agencies appear to
recognize that they have any obligations under this statute, other than to produce as much
information in as many formats as possible, regardless of user needs and marketplace
realities. Such a trend, if left unchecked, threatens potentially much of the commerce that
relies on the unfettered flow of government information. Equally important, it will
eventually hamper citizens’ ability to choose from a diversity of providers to obtain
information by and about their government -- a result with unmistakably grim
consequernces.

Conclusion

In closing, Mr. Chairman, I want to express again my appreciation to you and the
Subcommittee for the opportunity to appear today. The issues involved in establishing
sound executive branch information policies, whether in relation to GPO or the agencies
that originate the data, are of the greatest importance to the information industry,
including NewsBank. The Committee’s interest and leadership in this area of the law is
unparalleled, and this Subcommittee inquiry could not come at a more appropriate time.

IIA encourages you to go forward with this effort and build upon your work in
helping craft the Paperwork Reduction Act of 1995. That Act contains important
provisions to assure that Americans continue to enjoy a wealth of diverse and reliable
information sources by and about their government. But until PRA is clearly understood
and enforced, its goals may never be realized.

NewsBank’s experiences with NTIS and the World News Connection have
convinced me of that fact, and I join with other members of IIA in stating our willingness
to work with the Subcommittee in assuring that the dissemination of executive branch
information is undertaken in a responsible manner.

1 will be pleased to answer any questions.
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Mr. HOrN. Well, we thank you. That’s a very interesting story,
and we will followup on that and see if that publication is in line
with the mission of the agency. It seems to me, if they are into gen-
eralized aspects that aren’t, as you suggest, in their scientific-tech-
nical role, I don’t know what justification they can have for it,
other than to make a couple of bucks.

[The information referred to follows:]
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Mr. Horn raises a very important point here regarding the mission of the National
Technical Information Service (NTIS).

NTIS was created and exists today strictly to collect and disseminate scientific, technical
and engineering information (“STEI”) which is generated by various federal government
agencies. In effect, NTIS acts as a central repository for such information, which is
originally collected by the agencies using taxpayer dollars in order to fulfill the essential
dissemination responsibilities which are a part of those agencies’ missions.

The governing statue that provided NTIS with this special role for STE] is the American
Technology Preeminence Act (“ATPA” P.L. 102-245). By mandating that all federal
agencies transfer to NTIS all STEI that results from federally funded research and
development ATPA sought to increase American participation in technology development.

The mandate for transfer of STEI was intended to allow NTIS to become an efficient
service for providing inforination to the American people in order to aid the drive for
increased American competitiveness. However, in a business-like effort to expand its
inventory to make it more attractive to potential users, NTIS has adopted a very broad,
1954 Comptroller General’s Opinion regarding the definition of “technical information.”
This broad definition, which was nearly 40 years old when the ATPA was adopted, creates
a situation whereby the originating agencies are transferring whole classes of information
to NTIS for dissemination and in some cases then refusing to provide it directly to users.
In so doing, NTIS, rather than fulfilling the crucial role of granting wider access to
scientific, technical and engineering information, has undertaken steps that serve in some
instances to forestall broad dissemination of this material. In other instances -- like the
World News Connection -- the agency has extended its reach far beyond its mission to
dnnecessarily duplicate the dissemination efforts of the private sector.

The lack of a sharply-focused statutory definition has also resulted in NTIS’ duplication of
existing government information collection and dissemination efforts -~ namely those of
the Government Printing Office (“GPO”). This is precisely why Congress, as a condition
of granting NTIS an FY 1995 appropriation, tasked NTIS with working with GPO to
eliminate this duplication.
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Mr. JONES. That, and in addition, it’s not Government informa-
tion.

Mr. HORN. Yes. That’s right. So have you ever found where they
hﬁwe gopied stories out of your own publication and just put it in
theirs?

Mr. JONES. No. They buy their information from the same sup-
pliers of information that we do, exactly the same ones, and other
companies in our industry also provide the same information and
have for many years.

Mr. HorN. OK. We will look into that case. It’s very interesting.

Mr. JONES. Thank you.

Mr. HORN. The next presenter is Robert L. Oakley, the Wash-
ington Affairs representative of the American Association of Law
Libraries, appearing on behalf of a coalition of library associations.

And you are the law librarian at Georgetown. Welcome.

Mr. OAKLEY. That’s right, Mr. Chairman. Thank you very much.
I am honored to be here today representing a coalition of about
80,000 members of six national library associations.

I would like to request that our longer written statement be
added to the public record of this hearing.

Mr. HORN. Yes, all of those are automatic, the minute we intro-
duce you.

Mr. OAKLEY. Thank you, Mr. Chairman.

Our statement covers three broad areas. First, we describe the
library participation in the Federal Depository Library Program
and the partnership role that these libraries play to make signifi-
cant investment and provide the public with timely, no-fee, conven-
ient access to Government information that they need in order to
serve the needs of their users, in print and electronic formats.

Second, our statement highlights the challenges and the opportu-
nities presented by new technologies, about which we have spent
much time this morning, and the need for central coordination to
ensure that the life cycle of electronic Government information,
from creation to preservation and archiving, is ensured.

There must be a comprehensive, coordinated program to ensure
permanent public access. We believe this is a natural and impor-
tant extension of the public dissemination role of the Super-
intendent of Documents. Valuable Federal information disappears
daily from the growing number of agency Web sites.

Third, our statement discusses trends toward decentralization,
privatization, and commercialization of Government information
which, along with the increased use of electronic technologies to
produce and disseminate information, have led to the growing cri-
sis of Government information eluding the depository library pro-
gram and therefore being less available to the public. The result is
increased fugitive information and reduced public access, which we
have talked about this morning.

Our statement lists a number of specific publications that have
eluded the depository library program. It also notes agencies, such
as the National Technical Information Service and the National Li-
brary of Medicine, that currently do not provide access to their
data bases for no-fee public access in depository libraries. We be-
lieve that information created at Government expense rightfully be-
longs in the Federal Depository Library Program.
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Mr. Chairman, we appreciate the opportunity to be here, and I
want to summarize five additional issues that are addressed in our
written testimony.

First, the Depository Library Program is the most efficient sys-
tem to provide the American public with Government information,
and libraries have invested a great deal to provide the techno-
logical infrastructure necessary to help meet the information needs
of their users in this electronic age.

Second, there is a strong need for a central coordinating author-
ity whose functions should include the development of much need-
ed finding tools and the setting of standards for preservation and
permanent public access to Government information.

Third, some agencies, as we have heard this morning, currently
do not fulfill their responsibilities under Title 44, thereby depriving
Americans of information created at taxpayer expense.

Fourth, Congress should provide a meaningful method of enforce-
ment so that agencies will understand their obligations under Title
44 and will comply with the law.

Fifth, moving to a “cybergovernment” is replete with challenges
and requires additional costs, both for the Government to produce
and disseminate information and, in addition, for libraries and citi-
zens to be able to locate and use it.

Mr. Chairman, we appreciate the opportunity to appear before
you today, and we would be pleased to answer any questions you
might have.

[The prepared statement of Mr. Oakley follows:]
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Good morning. I am Robert L. Oakley, Director of the Law Library
and Professor of Law at the Georgetown University Law Center.
Today I am testifying on behalf of the American Assoclation of Law
Libraries, the American Library Association, the Association of
Regearch Libraries, the Chief Officers of State Library Agencies,
the 8pecial Libraries Agsociation, and the Urban Libraries Council.
Together, we represent mors than 80,000 librarians, information
specialists, library trustees, friends of libraries, and their
institutions--all dedicated to public access to information. Our
members know first-hand, on a daily basis, the Iimportance and
impact that government information has on the health and lives of
all Americans, on the economic well-being of our nation and on the
preservation of our democracy.

Chairman Horn and members of the Subcommittee, I am honored to
appear before you today as you consider ways to improve public
access to government information. The use of new technologies is
rapidly changing the way that Congress, government agencies, and
the courts create and provide access to information. While these
are very exciting times in many ways, our steadfast goal is to use
technology to improve and enhance pubklic access to govermment
information. We in the library community are very concerned that
especially during these transitional years, models are developing
that result in a loss to the public of information already created
at taxpayer expense. It is imperative that agencies fulfill their
responsibilities under the provisions of Title 44 and that both the
spirit and the letter of the law are met. ’
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The library community is an active partner in the current policy
discussions on how to use new technologies to enhance citizen
access to government information. Representatives from many of our
associations participated in last year’'s congressionally-mandated
study by the Government Printing Office (GPO). The final report to
Congress provides a framework for access to electronic government
information through the Federal Depository Library Program (FDLP) .
We urge this Subcommittee to reaffirm the basic principles that
have guided this partnership program successfully for more than cne
hundred years. These principles, most recently expressed in the
GPO’s Study to Identify Measures Necessary for a Successful
Transition to a More Electronic Federal Depository Library Program
(June 1996), are as follows:

Principle 1: The Public Has the Right of Access to Government
Information.

Principle 2: The Government Has an Obligation to Disseminate
and Provide Broad Public Access to its Information.

Principle 3: The Government Has an Obligation to Guarantes the
Authenticity and Integrity of its Inforwmation.

Principle 4: The Government Has an Obligation to Preserve Its
Information.

Principle 5: Covernment Information Created or Compiled by
Government Employees or at Government Expense Should Remain in the
Public Domain.

The public’s access to government information and the future
success of the FDLP will be achieved only if agencies within all
three branches of government, as creators and disseminators of
information, staunchly uphold these principles. Mr. Chairman,
other findings of the GPO study, particularly the case studies
relating to problems with the dissemination of information by
executive branch agencies (GPO Study Task Force Reports, Attachment
D), should prove very useful to this Subcommittee as you
investigate this issue.

Mr. Chairman, our testimony today covers three areas. First, we
focus on the partnership role of federal depository libraries in
providing the public--your constituents--with timely, no fee,
convenient access to the information they need. Second, we
highlight the challenges and opportunities presented by new
technologies, especially the need to recognize the entire life
cycle of government information, from creation to preservation.
And third, we discuss erosion of the public’s access to government
information and the need for agency compliance with the provisions
of Title 44.

Part I: Equitable Public Access to Government Information Through
Depository Libraries

Public access to government information is a basic right of the
American people which we believe the government has an affirmative
obligation to provide. From the earliest days of our nation’s
history, Congress recognized its responsibility to inform the
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American public of the work of the federal government, and
established the Federal Depository Library Program to provide
no-fee, geographically-dispersed access to government publicaticns.
By designating depository libraries in each state and congressiocnal
district, Congress ensured that government information from all
three branches would be distributed throughout the country and
available at no charge to the user. This system reflected a
commitment to broad-based democracy and public accountability--
principles that are as important today as they have been in the
past. All Americans, whether in rural or urban communities and
regardless of their economic status, must have equitable, ready,
and timzly access to government information. The FDLP meets this
goal and is one of the most effective and successful partnerships
between the Federal government and the library community.

Today, approximately 1,370 depository libraries located in nearly
every congressional district provide expert service in helping your
constituents locate and use government information within the
constraints of rapidly changing technologies. These libraries
invest a significant level of institutional funds for staff, space,
and equipment to provide the public with ready, efficient and
no-fee access to government information. Moreover, depository
libraries are at the forefront in providing access to the broad and
growing array of electronic government information products and
services--which require a further investment 1in equipment,
software, network development and support, additional technical
staff, increased costs for training, and greater sexrvice
reguirements to instruct and assist library users.

Your constituents, whose tax dollars fund the collection and
dissemination of information from agencies in all three branches of
government, use the resources of their local depository library
daily to access needed information. The results of GPO’s most
recent Biennial Survey reported that in 1995, an estimated 189,000
to 237,000 users each week ware provided assistance in locating and
using depository materials. These numbers represent people from
all walks of life and all levels of experience and technical
sophistication. Without the local resources and services provided
at depository libraries, many of these requests for government
information would go unmet.

Significant Investment of Depository Library Partners

Mr. Chairman, in preparation for this hearing, we contacted the
Regional Depository Library in California for some recent
statistics. The Government Publications Section of the California
State Library (CSL) in Sacramento has over 2.8 million federal
documents in its collection. During 1996-97, users asked more than
18,000 questions relating to this collection--half of these through
telephone inquiries. 1In addition to this high level of reference
service, 56,433 items from this collection were used in the library
or borrowed during a twelve-month period, and another 5,376 titles
were loaned to other libraries.
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The total 1996-97 budget of the CSL Government Publications Section
was approximately $80%,9800, including all personnel costs and
administrative overhead. Of this amount, $89,000 was spent Ffor
purchasing materials such as indexes and othexr reference sources
that are necessary to support the collection. The California State
Library, serving over one hundred selective depository libraries,
is one of fifty-three regional 1librariss that assumes the
responsibility of collecting all materials available through the
FDLP and for preserving them for permanent public access.

Across the country, depository libraries in every state are
expending similar proportions of their budgets to support the FDLP,
exemplifying their institutional commitment to providing the public
access to government information. In Fekruary of this year, I
appearad before the House Subcommittes on Legislative
Appropriations to urge full gupport for the Public Printer’s
appropriations reguest of $30,477,000 for the Superintendent of
Documents Salaries and Expenses, of which $25,886,000 will maintain
the FDLP in FY 1398. When you consider the California State
Library’'s annual costs of being a regional depository library,
multiplied by the costs of the other fifty-two Regional depository
libraries and more than 1,300 selective depository libraries, you
recognize the significant investment that depository libraries make
to participate in this partnership program. It is therefore
incumbent uron the federal government to ensure that the system in
place to deliver this information is efficient, comprehensive, and
maximizes the investment of all program partners, including the
Laxpayer.

User Needs for Both Print and Electronic Formats

2As professicnals working in institutions dedicated to the
importance of information and open access, librarians are uniquely
situated to see the daily, real-life impact of rapidly changing
technologies. In our role as intermediaries for the public, we are
in the best position to recognize that government-wide poliay
decisions must be put into place now to manage these changes. Our
experience shows that, as the average user reguires assistance in
navigating through the complex lavers of technology and the
confusing maze of government to £ind needed information, the role
of depository libraries and librarians is more important than ever
before. Depository libraries serve as the local link to government
information in all formats, assisting the public and the federal
.government by providing the space, equipment, networks, training,
professional assistance and user support necessary to connect
people to the government information they reguire.

Depository libraries have built rich collections of print materials
that will continue tc serve the research and education needs of
Americans for generations to come. These collections include
important historical materials, such as the bound Congressional
Record, older decennial Census reports, and the decisicns of the
U.8. Supreme Court. These rich historical collections--many of
which are more than one hundred years old--represent the working
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history of our nation and are heavily used by citizens in every
state. It is important to recognize that, while more and more of
teday’s information 1is available only in electronic formats,
libraries must continue to maintain these print collections even as
they plan for a more electronic Federal Depository Library Program.

One of the greatest strengthe of depository libraries is that they
are the nexus where the requirements to access all formats of
government information come together to meet the needs o©of the
users. Whether it is a 19th century congressional report from the
U.S. Congressicnal Serial Set or the Department of Commerce’s most
recent trade statistics from the Internet, users are assursd that
their local depository library will have access to the resources
they need and will provide the pexsonal assistance they require.

Mr. Chairman, the library community is concerned that, in the rush
to use new technologies, the historical record of key government
rasources--including historically significant congressional
titles--is jeopardized by the discontinuation of print formats in
favor of only electronic distribution. Last year’'s FY 1987
Legislative Branch Appropriations Act limited the distribution of
the U.S. Congressional Serial Set to only one depository library in
each state and eliminated the Dbound Congressicnal Record
altogether. We have long recommended that format decisions be
based on the value and usability of the materials, and not solely
on cost concerns,

In neither case has a proven, comprehensive, permanent electronic
replacement been developed that ensures long-term public access
with the ability to migrate from one technolegical platform o
ancother. We consider these titles among the core documents of our
democracy and vital to the public’'s right to know. Electronic
formats such as CD-ROM currently fail to meet the necessary
standards to ensure permanent long-term access and preservation,
nor are they the official, authoritative versions (Attachment 2,
Scientific American article). The American Library Association
(ALA) and the American Assoclation of Law Libraries (AALL) have
formally expressed concern with the impact of this decision on
long-term public access. (Attachment 3, AALL Resolution).

Examples of FDLP Innovative Electronic Services

In addition to the traditiocnal role of acquiring and maintaining
print collections, libraries are also seizing opportunities
afforded by new technologies. Depository libraries have long heen
on the leading edge of technological change and have adapted to
their new role of electronic access providers by developing a
range of innovative services which improve the public's use of
these new formats. I'd like to briefly illustrate some of the ways
in which depository librarians are contributing toc the FDLP by
highlighting three projects.

First is the unique "Uncle Sam Migrating Government Publications”
(http://www.lib.memphis.edu/gpo/mig.htm) service developed by the
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Regional Depository Library at the University of Memphis. This
site tracks over 500 titles which in the past have been available
to depository libraries in paper but which are now available only
through the Internet. Librarians are grappling with the problems
of how to ensure the continuing availability of these electronic
titles. Many choose to download and retain their own copies, just
like a print series would be bound and added to the collection,
until the government establishes a comprehensive program for
permanent public access.

Second, the "U.S. Federal Government Agencies Page"
(http://www.lib.lsu.edu/gov/fedgov.html) hosted by the Regional
depository library at Louisiana State University (LSU). This
"mega-site" provides hotlinks to government agency Web sites based
on the arrangement of the United States Government Manual. On a
single day last week, there were 1,502 hits on this page.

Third, the "Infomine Project--Government Information"
(http://logicl7.ucr.edu/govpub/) site hosted by the University of
California Riverside Library. Infomine is a catalog of universal
resource locators (URLs) that includes both agency homepages and
individual titles available on the Internet. It allows searching
by title, subject, or keyword. The records for the Government
Information section of Infomine result from the cooperative work of
the government information librarians throughout the University of
California system. There are currently over 2,400 URLs in the
Government Information Section, and in March 1997 over 100,000
searches were performed.

= Mr. Chairman; in addition to contacting California‘s Regional
depository library to illustrate for you both the valuable services
it provides and the significant costs it incurs to serve the
public, we also spoke with the staff at. the California State
University (CSU) Long Beach Library. The library became a
selective depository library in 1962, and today receives about 38%
of the total items offered for selection through the FDLP. The
library serves not only residents of 1its own congressional
district, but borders Orange County so patrons from many different
locations come to CSU to use the library’s FDLP resources.

Currently, the library has cne public access computer workstation
dedicated to electronic government information products, and
therefore meets the minimum technical guidelines for depository
libraries. The many new challenges that all libraries face in
providing access to electronic information are particularly hard on
smaller institutions such as CSU-Long Beach.

Electronic government information is in high demand at CSU-Long
Beach, so the depository collection--like that of other program
libraries--includes several hundred CD-ROMs to date. Providing
services for these CD-ROMs is problematic. Software for only 10%
of the depository CD-ROMs has been loaded on the single workstation
available for government documents, stretching the limits of this
machine. The other 90% of the CD-ROMs are available for loan to
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users, but not all patrons have the type of computer necessary to
run these products., The library staff report a number of software
compatibility problems; for example, some o©of the older CD-ROMS
won’t run in the current Windows environment.

Smallexr depository libraries often lack sufficient staffing to be
able to provide the extensive additional support that electronice
services regquire. Practically every CD-ROM has its own search and
retrieval software. Staff do not have the time to load, experiment
with, and become expert with so many different systems. While the
electronic capabilities and degree of service provided by selective
depository - libraries--particularly smaller ones--vary, all
libraries and users would benefit greatly from wmuch-needed
standards and support serxvices for agency produced electronic
government information products.

Many of the complex issues regarding the government's use of
electronic information dissemination technologies were thoroughly
examined in the GPO study. Attachmert 4 to this statement is a
letter fxrom our associations to the Public Printer outlining the
concerns of the library community during the transition to a more
electronic-based FDLP. Cur two mest critical concerns are the
public’s ability to locate information in a distributed electronic
envircnment and the fundamental need to guarantee that electronic
government information will be permanently accessible. it is
critically important that there is a strong, centralized,
coordinated, and managed federal information dissemination and
access program.

Part II: Electranic Access to Govermment Information--Challenges
and Opportunities

Need for a Strong, Centralized, Coordinated Program

We commend the Government Printing Office for the steady progress
it has achieved in moving towards a more electronic FDLP. The
develcpment of the GPO Access system is laudable in terms of both
increased public use and the growing number of electronic
information products that are now available at no charge to the
user. With the passage of the GPO Electronic Information Access
Enhancement Act of 1393 {Public Law 103-40), Congress wisely sought
to develop a central access point to information from all three
branches of government. Recent usage statistics of the GPO Access
system are impressive, as is its expansion to include more than 70
databases. In March 1997, over 4 million documents were downloaded
from GPO Access.

With the rapid and pervasive growth of electronic government
information, one of the greatest challenges for users is simply
identifying and locating the database or source that they need.
GPO’'s Superintendent of Documents Web site provides centralized
bibliographic access to government resources in all formats through
the online Monthly Catalog. GPO has developed an electronic
Pathway Indexer that links users to information resources at over
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1,274 other federal agency Web sites and indexes over 112,000
pages. In addicion, GPO maintains a centralized database that
allows users to search through the Government Information Locator
Sexrvice (GILS) records of twenty-six federal agencies. Users have
commended GPO‘s GILS database for providing a single point of
access to these agencies’ GILS racords.

The assumption by some policy makers that there is no need for
central coordination of the Federal Depository Library Program in
a distributed electronic environment is simply not accurate., In
fact, a more electronic FDLP requires greater coordination to bring
all participants together on issues such as:

¢+ standards and guldelines for locator
systems to ensure ease of identifying and
finding information;

+ pregervation and long-term access;

¢+ no-fee depository library access to
governmant information, including fes-based
products and services in all formats; and,
¢ availability of government information in
formats that are usable by the public.

The complexities of these issues and the need for central
coordination, particularly when many agencies arye creating thelr
own Web sites, seem to be underestimated. Depository libraries and
users today wust deal with a vast and rapidly growing number of
online publishing entities in a distributed electronic system. The
administrative burden and inefficiencies of having nearly 1,400
libraries and thousands of citizens contacting each agency
individually for materials and support would be enormous.
Efficient and effective access to government information can only
be achieved through a system of centrally coordinated access and
dissemination services.

Need for Preservation and Permanent Public Access

It is critical that the law recognize the responsibility of the
federal government to provide for permanent public access to
governmant information in all formats through a comprehensively
coordinated program that includes the Superintendent of Documents,
federal agencies, the National Archives and Records Administration,
the Library of Congress and other national libraries, depository
libraries, and other library partners. This responsibility should
be established within the Superintendent of Documents and is a
natural and ilmportant extension of the public dissemination role of
the Superintendent of Documents as administrator of the Federal
Depogitory Library Program. . B

In the print world, this responsibility is being met successfully
by the system of Regional depository libraries. As cultural
institutions dedicated to public access, libraries are proven and
effective partners in providing broad public access to physical
collections. Whether these materials are printed publications or
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tangible electronic products like CD-ROMs, there are tremendous
advantages to having multiple, geographically dispersed collections
of government information located around the country for the public
to use.

In the electronic world as well, libraries again provide an
invaluable service by supplying the local infrastructure--
including hardware, software, training, expertise, and other
services--necessary to effectively connect users to electronic
resources. But physical custody of the electronic databases
remains with the government, not libraries. In an electronic
environment, the cnly partner in a position to assure preservation
and ongoing access to government information is the federal
government itself.

The traditional role of the Superintendent cf Documents has been to
provide permanent public access to print, microfiche, and tangible
electronic products through the system of Regicnal depository
libraries (44 U.S.C. 19%12). We believe that this responsibility
should be extended in the online environment to include ready,
permanent public access to remotely accessible electronic products.

The GPO "Strategic Plan" envisions providing permanent public
access to electronic government information through the development
of a coordinated plan that includes:

¢ preserving and providing continuous,
transparent access to all electronic files
on the GPO Access system;

¢ ensuring that government information
located at Federal agency Web sites is
accessible through the GPO Pathway Indexer
and is permanently available to the public;
and

¢ establishing partnerships with depository
libraries and other institutions willing to
serve as partners for permanent public
access.

GPO recently established the first FDLP library partnership which
was signed in a three-way memorandum of understanding {(MOU) by the
GPO, the U.S. Department of State, and the Richard J. Daley Library
at the University of Illinois, Chicago {(UIC). Under the MOU,
information products made available on the Department of State’s
main Web site, DOSFAN (Department of State Foreign Affairs
Network), will migrate to a DOSFAN Electronic Research Collection
when removed from the main Web site.

UIC will manage the DOSFAN Electronic Research Collection as an
FDLP partner. Stipulations in the MOU require that UIC will:
first, provide adequate online access to this research collection;
second, ensure the security of the collection through mechanisms
such as a fire wal.l; third, post notification that the collection
is being maintained in partnership with the FDLP; fourth and most
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importantly, provide a copy of all DOSFAN Electronic Research
Collection files to GPO should UIC no longer be able to support
permanent access to the files.

This last requirement ensures ongoing access to the collection
either through GPO or through a subsequent FDLP partner. The MOU
also stipulates that both the Department of State and GPO will post
notification on their Web sites that the research collection is
being provided in partnership with the FDLP, UIC, and DOS. In
addition, GPO is required to provide bibliographic access tc the
electronic products housed in the collection. Operational details
of this partnership are currently being worked out for June
implementation. The library community is pleased with this model
that provides a centrally coordinated program to ensure permanent
public access.

Need for Guidelines for Agency Web Sites

With the emergence of the Werld Wide Web, federal agencies are
quickly embracing these exciting technologies to disseminate
government information. Yet we have several concerns regarding
agency World Wide Web practices that require the attention and
guidance of the Administraticn.

First, there appears to be little recognition that information and
data disseminated through a government Web site are federal records
and public information. There should be guidelines to ensure that
this information is preserved and available even after its current
use.

Second and equally problematic, librarians and users are seeing
valuable government information resources made available through
agency Web sites disappear daily. 1In the absence of a coordinated
national program to systematically capture, preserve, and maintain
ongcing access to electronic government data, important information
is lost everyday as files come and go from agency web sites and
computer servers. The information then becomes useless to the
American public whose tax dollars have supported its creation.

Third, some of these sites offer what we refer to as "info-
entertainment” and seem to be little more than a public affairs
initiative to promote the agency. While it is important that a Web
site include the agency’s mission and organization, the meaningful
content that librarians and users rely on to meet their information
needs is often lacking. Some agencies, particularly those who rely
on interaction with the public as part of their mission, such as
the Federal Communications Commission, have developed Web sites
more rich in content.

Fourth, we must develop mechanisms to ensure the authority and
integrity of information available on agency Web sites. Users must
be assured that the information they locate is, in fact, official.
The Office. of Management and Budget clearly recognizes this
shortcoming as it offers the following caveat on its Web site:
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"Electronic versions of OMB documents are
intended to provide broad public access to
the text of OMB directives and other key

information. These electronic versions
should not, however, be treated as
authoritative. The only official versions

of these deocuments are printed or hard copy
materials obtained from the White House
Publications Office or from official OMB
sources."

In fact, the printed official versions of OMB documents are not
available to the public at depository libraries. On the other
hand, the Office of Federal Register stipulates that the electronic
PDF files available from GPO Access do serve as the official
versions of the Federal Register and the Code of Federal
Regulations.

There are complex implementation challenges and significant costs
ahead, particularly in terms of long-term access and preservatiocn
of government information that is available only through electronic
formats such as agency Web sites. The GPO has been innovative in
helping users locate information on Web sites by developing its
electronic Pathway Indexer and its centralized GILS database. No
entity of government, however, has established the systematic and
comprehensive means for ensuring the preservation and permanent
public access of electronic government information. We believe
that this function should rest with the Superintendent of Documents
as an extension of its duties to oversee and waintain the FDLP.

Part III: Erosion of Federal Government Information from the
Public Domain

Less Access to Less Government Information

On February 27, 1937 Senator John Warner articulated his concern
about "The Growing Crisis in Public Access to Public Information.®
(143 Congressional Record S1730). Increasingly, federal agencies
are circumventing their obligations under Title 44. The trends
toward decentralization, privatization, and commercialization of
government information and the increased use of electronic
technologies to produce and disseminate information have led to a
large amount of government information eluding the primary systems
of public access. The result is increased "fugitive" information
and reduced public access.

Librarians and users alike are increasingly frustrated by the
steady removal of important government resources from the public
domain. The information needs of the American public are not
served when agencies contract with private publishers and fail to
supply these rescurces to the Superintendent of Documents for
distribution to depository libraries. Broad access and use of
publicly-funded information are substantially impaired when
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licensing agreements prevent or curtail redissemination, or when
agencies copyright or restrict distribution of information.

These developments have exposed serious flaws in the current laws
and policies of the federal government. There is no comprehensive
plan to ensure the life cycle of government information in an
electronic environment. There 1is no effective enforcement or
compliance mechanism to assure that agencies comply with their
responsibilities under Title 44.

Agency Dissemination Initiatives that Circumvent Title 44

To illustrate the problems mentioned above, I’'d like to highlight
some different scenarios that librarians have witnessed:

¢ Publications that simply disappear from the FDLP because they are
no longer published by the government and are now produced by the
private sector using government data. A few recent examples axe
Significant Features of Fiscal Federalism, Handbook of Labcr
Statistics, and Business Statistics of the United States.

¢ Publications that agencies make available for a fee through the
Internet that are excluded from the FDLP. For example, depository
libraries can select the National Criminal Justice Reference
Service CD-ROM for their collections but have to pay subscription
costs for access to the Internet database that contains the actual
reports.

¢ Publications which have been published by GPO and available to
the FDLP in the past, but fcr which an agency enters intc an
exclusive contract, such as a Cooperative Research and Development
Agreement {CRADA), with a private publisher. Examples of this are
the Jourmal of the National Cancer Institute (now published by
Oxford University Press) and the U.S5. Industrial Outlook (McGraw
Hill). Two titles which previously fell into this category, Big
Emerging Markets (Bernan) and The Hispanics-Latinos: Diverse People
in a Multicultural Society (Philip Morris and the National
Association of Hispanic Publications), were subsequently made
available to depository libraries Dbecause of congressional
attention to this issue.

¢ Publications that have been produced in paper for years but now
are published only electronically and are not being made available
to depository libraries. Sometimes this results when an agency
fails to realize that their full responsibilities under Title 44
include the provision of electronic products and services to
depository 1libraries. Other cases occur when agencies license
proprietary software te use with a product, such as for the NTIS
Order Now CD-ROM, and there is no agreement on how the licensing
fee for depository access should be recovered.

¢ Another scenario is when agency CD-ROMs or Web sites are
available to depository libraries, but their use is restricted to
only one password that must serve the needs of thousands of people



119

in the congressional district. The Department of Commerce’'s
STAT-USA is an example of an information service created by an
agency that operates under a cost-recovery mandate. Depository

libraries are limited to one password to STAT-USA, a valuable
database that contains literally thousands of titles that are no
longer available in print. Institutions that need to network this
product to provide adequate access to their users must pay for
additional passwords.

¢ Finally some agencies, such as the National Technical Information
Service (NTIS) and the National Library of Medicine (NLM),
currently do not provide access to their databases for no-fee use
in depository libraries. We believe that this information, created
at taxpayer expense, rightfully belongs in the Federal Depository
Library Program.

Compliance with Title 44 Needed Now

The library community has long maintained that thers should be a
strong enforcement mechanism and appropriate penalties for agenciss
that fail to comply with the provisions of Title 44. CGCovernment
information created at taxpayer expense should remain in thepublic
domain and be permanently available at no fee through depository
libraries. The Government Printing Office and the Superintendent
of Documents have no effective means for enforcing the FDLP
provisions of Title 44 to ensure public access. OMB’s Office of
Information and Regulatory Affairs {(OIRA), while responsible for
developing information policy for executive branch agencies, has
lacked the resources to ensure agency compliance with Title 44.

While the strongest incentive for an agency to disseminate
information is to inform the taxpayer of the vital work which the
agency performs, dissemination of information is rarely an explicit
part of an agency’s mission. There should be a balance between
incentives and enforcement to ensure agency participation and
compliance so that information created at taxpayer expense remains
in the public domain and permanently available. We in the library
community share the deep concern of members of Congress over the
general lack of agency compliance with Title 44 and the negative
impact this has on the public’s ability to access government
information.

Access America and the Federal Depository Library Program

Vice-President Al Gore recently released a new National Performance
Review report on the reengineering of information technology,
Access America (http://www.gits.fed.gov/htmtxto/intro.htm). We
agree with the report’s assertion that technology is dramatically
changing the way the federal government provides services to all
Americans. However, it is unfortunate that the vision embraced in
this document ignores the successful, well-established
infrastructure that provides citizens with no-fee access to
government information within their own community--at their local
depository library.
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The report alsc assumes that government information disseminated
through the Internet is readily and easily available in many
households. Our experience underscores the fact that, while this
is a laudable vision, it does not reflect the reality today. The
report notes that in 1994, 72 percent of adults aged 16 and older
living in the U.8. did not have access to the Internet at home,
work or school. Even for those who do have personal computers and
Internet access, the task of locating, retrieving, and using
electronic government information remains a challenge for most
Anericans.

In focusing on how to improve access to government "services,"
Access America does not recognize fully the value of government
information "content." We would like to see a commitment by the
Administration to public access to government information, and a
recognition cof existing laws and policies that safeguard the
public’s right to government information.

Part IV: Summary and Conclusion

My . Chairman, thank you forx this opportunity to appear before the
Subcommittee this morning on behalf of our mnational library
associations. Ouxr members are in the unique position of being able
to speak for the millions of American who each year visit their
local depository library to find government information. Because
of the increasingly complex maze of . electronic government
information, depository libraries are more valuable than ever
before in meeting the needs of the public.

Allow me to summarize for you and the members of this Subcommittee
the major issues addressed in our testimony today.

First, that the Federal Depository Library Program is the most
efficient system to provide the American public with government
information, and that libraries provide the national technological
infrastructure that is necessary in the electronic age.

Second, that there is a strong need for a central, coordinating
authority whose functions should include the development of much-
needed finding tools, and the preservation and permanent public
access of government information.

Third, that some agencies currently do not fulfill their
responsibilities under Title 44, thereby depriving Americans of
information created at taxpayer expense.

Fourth, that Congress should provide a wmeaningful method of
enforcement so that agencies will understand their obligations
under Title 44 and will comply with the law.

Fifth, that moving to a "cybergovernment" 1s replete with new
challenges, and requires additional costs both for the government
to produce and disseminate information, and for libraries and
citizens to be able to locate and use it.
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The associations that I am representing here today consider the
problems oI access to government information so pressing that in
January we formed an Inter-Association Working Group on Government
Information Policy. This group has begun identifying key issues

that need to be addressed by legislation. Our draft working
document, Goals for Reviging U.S.C. Title 44 to Enhance Public
Access to Federal Government Information, is attached. Alsc

attached for your information is a document that identifies the
essential components for enhanced public access to government
information, and the responsibilities of all partners in the life
cycle of government information (Attachments 5 and 6).

In closing, we believe that Congress, the Administration, and the
courts should use electronic technologies to enhance the public’s
access to government information, not to diminish it. The channels
of public access to government information must remain open,

efficient, and  technologically relevant. Libraries and your
constituents are doing their part by investing in technologies to
assist them in accessing electronic information. The federal

government must fulfill its part of the partnership by investing in
systems and - services that provide the public with government
information, and by assuring that valuable information created
today will be preserved for future generations.

Attachments:

1} Organizational biographies.

2) Scientific American article regarding archiving electronic
files, "Ensuring the Longevity of Digital Documents,"” (January
1995) .

3} AALL Resolution on the U.S. Congressional Serial Set and the
Bound Congressional Record.

4) Joint library association letter to the Public Printer on draft
Study to Identify Measures Necessary for a Successful Transition to
a More Electronic Federal Depository Library Program (April 25,
1996) . ‘

S) CGoals for Revising U.S5.C. Title 44 to Enhance Public Access to
Federal Government Information, Draft Working Document prepared Dy
the Inter-Association Working Group on Government Information
Policy (April 1897).

68) Enhanced Library Access and Dissemination of Federal Government
Information: A Framework for Future Discussion, Working Document of
the American Association of Law Libraries, the American Library
Association, the Association of Research Libraries, and the Special
Libraries Association (June 26, 1995).
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Attachment 1

ORGANIZATIONAL BIOGRAPHIES

AMERICAN ASSOCIATION OF LAW LIBRARIES (AALL)

The American Association of Law Libraries is a nonprofit educational organization with over
5,000 members nationwide. Our members respond to the legal and governmental information needs of
legislators, judges, and other public officials at all levels of government, corporations and small
businesses, law professors and students, attorneys, and members of the general public.

AMERICAN LIBRARY ASSOCIATION (ALA)

The American Library Association is a nonprofit educational organization of 58,000 librarians,
library educators, information specialists, library trustees, and friends of libraries representing public,
school, academic, state, and specialized libraries dedicated to the improvement of library and
information services. A new five-year initiative, ALA Goal 2000, aims to have ALA and librarianship
be as closely associated with the public’s right to a free and open information society--intellectual
participation--as it is with the idea of intellectual freedom.

ASSOCIATION OF RESEARCH LIBRARIES (ARL)

The Association of Research Libraries is a not-for-profit organization representing 120 research
libraries in the United States and Canada. Its mission is to identify and influence forces affecting the
future of research libraries in the process of scholarly communication, ARL programs and services
promote equitable access to, and effective use of, recorded knowledge in support of teaching, research,
scholarship, and community service.

CHIEF OFFICERS OF STATE LIBRARY AGENCIES (COSLA)

The Chief Officers of State Library Agencies is an independent organization of the chief
officers of state and territorial agencies designated as the state library administrative agency and
responsible for statewide library development. Its purpose is to identify and address issues of common
concern and national interest; to further state library agency relationships with federal government and
national organizations; and to initiate cooperative action for the improvement of library services to the
people of the United States.

SPECIAL LIBRARIES ASSOCIATION (SLA)

The Special Libraries Association is an international professional association serving more than
14,000 members of the information profession, including special librarians, information managers,
brokers, and consultants. The Association has 56 regional/state chapters in the U.S., Canada, Europe,
and the Arabian Guif States and 28 divisions representing subject interests or specializations. Special
libraries/information centers can be found in organizations with specialized or focused information
needs, such as corporations, law firms, news organizations, government agencies, associations,
colleges, museums, and hospitals.

URBAN LIBRARIES COUNCIL

The Urban Libraries Council (ULC) is an association of large public libraries and corporations
which serve them, organized to solve common problems, better understand new opportunities, and
conduct applied research which improves professional practice. Full membership in ULC is open to
public libraries in metropolitan areas, and to the corporations which serve them. Current library
members (115+) provide public library services to over half the population of the United States.
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Ensuring the Longevity
of Digital Documents

The digital medium is replacing paper in a
dramatic record-keeping revolution. But such

documents mayv be lost unless we act now

5. and my grand-
T upborn; are ex-

. They ind 2 letter dated
1. a CD-ROM. The letter says
contains a docurnent that pro-
vides the key to obtaining my ferune
My grandchildren are
excited. but they have
never bBefore seen a CD—except in old
movies. Even i - car ind a suitable
disk drive. bow will they run the soft-
ware necessary {0 interpret what is on
the disk? How can they read my obso-
lete digiral document?

This Umaginary sceraro reveals some
fundamental problems with digital doc-
uments. Without the explanatory letter,
my grandchildren would have no reason
to think the disk in my attic was worth
deciphering. The letter possesses the
enviable quality of being readable with
no machirery, tools or special knowl-
edge bevond that of English Because
digital information can be copied and
recopied perfecily, it is often extotled
for its supposed longevity. The trath,
however, is that because of changing
hardware and software, only the letter
will be immediately intelligiole 50 years
from nosv.

- Informatdon technology is revolution-
izing our concept of record keeping in
an upheaval as great as the inoroduction
of printing, if not of writng itself. The
current gereraton of digital records has
unique historical significance. Yet these

12

by jeff Rothenkerg

documents are far more ‘ragie than
paper. placing tae chroncle of cur en-
tire period in jesparcy.

My com is pot unjustfied. There
have aiready been several porencal dis-
asters. A 1990 House of Regresenta-
tives report descriges the narrow es-

cape of the 1960 U.S. Census d The
tabulanens were origraily stor2d on

tapes that became obsoiete faster than
axpecrad as revised recording
supplanted existing ones ialtheu:;
of the information was successiully
transferred to neswver mediai: The report
notes other close calls as weil, invoiving
tapes of the Degarument of Heaith and
Hurnan Services: files from the Natica-
al Commission on Marijuana and Drug
Abuse, the Public Land law Review
Commission and other agencies: the
Combat Area Casualty file conraining
P.O.W. and M.IA. records for the Vier-
nam War; and herbicide information
needed to analyze the impact of Agent
Orange. Sciendfic dara are in similar
jeopardy, as irreplaceabie records of
numercus experiments conducted bv
the Nadonal Aeronautcs and Spaca Ad-
ministration’ and other organizations
age into oblivion

Sa far the undisputed losses are few.
But the significance of many digital doc-
uments—those we consider tco unim-
portant to archive—may become ap-
parent only long after they become un-
readable. Unforrunately, many of the
traditional methods developed for ar-
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chiving printe< matier are not applica-
ble to electronic iiles. The cortent and
historical value of thousands of records.
databases and personal documents may
be frremevably lost to future genera-
dons if e do not tzke steps o presere
them now.

From Here to Eternity

Ithough digiraj informaton is thec-
reqcally invuirerable to the ravag-

es of dme, the physical media on whicz
it is stored are far {rom eternai. If the
optcal CD in my atdc were a magnedc
disk, attempting to read it would prob-
ably be fudle. Strav magnetic fields, ox-
idation and marerial decay can easily
erase such disks. The contents of most
digital media evaporate long before
words written on high-quality paper.
They often become unusably obsolete
even sooner, as media are superseded
by new, incompatbie formats—how
many readers remember eight-inch flop-
py disks? It is ondy slightly facetious to
say that digital information lasts forev-
er—ar five years, whichever comes first.
Yet neither the physical fragility of
digital media nor their lemminglike ten-
dency toward obsalescence constdtutes
the worst of my grandchildren’s prob-
lems. My progeny must not only extract
the content of the cisk but must also in-
terpret it correcty. To understand their
predicament, we need to examine the
nature of digital storage. Digital infor-



mation can be saved on any medium
that is able to represent the binary dig-
its (“bits™ 0 and 1. We will call an in-
tended, meaningful sequence of buts,
with o intervening spaces. puncrua-
ten or formatting, a bit stream.
Retrieving a bit stream requires a
hardware device, such as a disx drive,
and special cirquitv for reading the
physical representaton of the bits from
the medium. Accessing the device from
a given compuler also requires a “driv-
er” program. After the bit stream is re-
tieved. it must stll be interpreted. This
task is not szaightforward, because a
given bit stream can represent almost
anything—from a sequence of integers

ready failed to remain readable for one k
that the Rosetta Stone has. The classical Greek script in the
stone, which was found in 1799 in Egypt by a French military

OBSOLESCENCE plagues digital media, Those shown have al-
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to an array of dots in a poinnilist-sivie
image.

Furthermore, interpretng a bit sream
depends on understanding its implicit
structure, which canno: explicitly be
represented in the strear. A bit sTream
thar represerts a sequence of alphabet-

dredth the time  compr ib

ic characters may consist of fixed-length
churks {"byres™, each representing a
code for a single character. For instance,
in one current scheme, the eight bits
01110001 stand for the letter q. To ex-
tract the bytes from the bhit sgeam,
thereby “parsing” the sream into its

demolition’ squad. made hieroglyphics and demotic Egypdan

Besides being legible after 22 centuries. the
Rosatta Stoue (a replica here} gwes its praservatdon 1o the vi-
sual impact of its content—an attribute absent in digital media.
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EXPECTED LIFETIMES of comumon digital storage media are esdmated conserva-
tively to guarantee that none of the data are lost. (Analog tapes. such as those used
for audio recordings. remain playable for many years because thev record more

robust signals that degrade more gradualiv.) The

d timne to obsol ence

for each medium refers to a partcular recording format.

COMPORents. we must know tee tength
of a byte.

One wav to convey the lengt is to
encode a “key" at the beginmng of the
bit stream. But this key must itself be
represented By a byte of some length.
A reader therefore neads another Keyv
to understand the frst one. Computer
scientists call the solunon to such a re-
cursive probiem a “bootsrap” (from
the fanciful image of pulling oneself up
by the bootstraps). [n this case. a boot-
sap must provide some context, which
humans can read. that explains how to
interpret the digital storage medium.
For my grandchildren. the letter accom-
panying the disk serves this role,

After a bit soeam is correctly parsed,
we face another recursive problem. A
byte can represent a nurnber or an al-
phabetic character according o a code.
To interpret such bytes, therefore, we
need 0 know their coding scheme. But
if we try to idenufy thus scheme by in-
serting a code identfier in the bit stream
itself, we will need another code iden-
tifier to interpret the first one. Again,
human-rezdable context must serve as
a bootsap.

Even more probiematic. bit sreams
may also contain complex cross-refer-
encing informanon. The stream is of-
ten stored as a collecton. or file, of bits
that contans logically refated but physi-

caily separare 2lements. These aler
are linked o one another by internal
references, which consist of pointers ©
other elements or of patterns to be
matched. (Printed documents exiubit
similar schemes, in which page num-
bers serve as pownters.!

Interpreting a Bit Stream

Suppose my grandchildren manage
to read the bit stream from the CD-
ROM. Only then will they face their real
challenge: interpreting the information
embedded in the bt stream. Most files
contain information that is meaningful
solely to the software that created them.
Waord-processing files embed format in-
structions describing typography, lay-
out and structure (dtles, chapters and
s0 onl. Spreadsheet files embed formu-
las relating their cells. So-called hyper-
media files contain information iderti-
fying and linking text. graphics, sound
and temporal data.

For convemence, we call such embed-
ded information—and all other aspects
of a bit stream’s represencation. includ-
ing byte length, character code and
strucrure—the encoding of a document
file. These files are essentally programs:
instructions and data that can be inter-
preted only by appropriate software. &
file is not a document in its own right—

it merely descrtbes a docurment that
comes into exastence when the file is in-
terpreted by the program that produced
it. Without thus program for equivalent
software:. the document is a crypric
hostage of irs own encading,

Trai-and-errcr mught decode the in-
tended ext if the document is a simpie
sequence of characters. But if it is com-
plex, such a brure-forcz approach is un-
likely to suczeed. The meaning of a file
is not inherent in the duts themselves,
any more than the mezning of this sen-
tence is inherent in its words. To un-
derstand any document. we must know
whar its conteat sigmfies in the lan-
guage of its intended reader. Unforcu-
nately, the intended reader of a docu-
ment e is a progran. Documents such
as muitimedia presentadons are impos-
sible to read without approprate soft-
ware: unlike printed wards, lleld
just be “held up 1o the ight,

Is it necessan to run the spexfic pra-
grar: that created a decurnent? In some
cases, similar softvare mav at 'east par-
nally be able o intercret the fle, Sail,
it is naive 1o think that the encoding
of anv document—however nawural it
seems to us—will rerain readabie by
future software for verv long. Informa-
ton ‘echrolegy contually creates new
schemes. wiuch often scandon their pre-
decessors instead of scbsuming them.

A gocd exampie of Tus phenomeron
occurs in word procassing. Most such
programs allow writers o save their
work as simple text, using the aurent
seven-bit American Standard Code for
Informanon [nterchange tor ASCHI.
Such text would be reiatively easy to
decode mn the future :f seven-oit ASCH
remawns the text standard of choice.
Yet ASCI is by no means the only pop-
ular text standard, and there are pro-
posals to extend it to a 16-bit code (to
encompass non-English alphabets). Fu-
ture readers may therefore not be able
to guess the correct text standard. To
complicate matters, authors rarely save
their work as pure text. As Avra Michel-
sor. then at the National Archives, and
1 pointed out in 1992. authors often for-
mat digital documents quite #arly in the
writing process and add figures and
foomotes to provide more readabie and
complere drafts.

If “reading” a document means sim-
ply extracung its content—without its
original form—then we may not need to
run the original softwvare. But content
can be lost in subtle ways. Translating
word-processing formats, for instance,
often displaces or eliminates headings.
captions or foomotes. Is this merely a
loss of structure, or does it impinge on
content? [f we ransform a spreadsheet
into a table, deleting the formulas that




relate the table’s enmes
to one another. have we
affected content? Sup-
pose the CD in my attic
contans a treasure map
depicted by the visual
partterns of word and line
spacmngs in my origmal
digital version of this ar-
ticle. Because these pal-
terns are arnfacts of the
formatang aigonthms of
ry softwarz, they will
be visible only when the
digital version is viewed
using my original pro-
gram. [f we need to view
a complex document as
its author viewed it. we
have littde choice but 0
run the software that
generated

What ck

grandchildr
finding that softvare 50
years from now? If [ in-

1O TUn on some Comput-
er. Stonng a copy of the
operanng svstem on the
CD mav heip. but the
computer hardware re-
quired ro run it will have
long since bacorme obso-
lete. What kind of digiral
Roserta Stone can [ leave
to provide the kev to un-
derstanding the con-
tents of my disk?
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SHAXB-SPIARES

Though yet heauen knowesitisburas2 tombe
Which hides your Life ,2nd fhewesnot halfe your parts:
If1 could 'write the beauty of your eyes,
And in fefh oumbers number all your graces,
The age to come would fay chis Poet lies,
Such heauenly touches ez soucht earthly faces,
So fhould my papers (yellowed with their age)
Be feorn'd, ke old men of lefferuththen congue,
Ard your mue rights be termd 2 Poets rage,
And ftrerched miter of an Antique fong.
Buc weze fome childe of youss aliue thar time,
You fthould liue rwifein it,2nd in my rime,

12.

Hall T compare tbes to a Summers day?

Thou 2rt more louely and more remperate:
Rough windes do fhake the durling buds of Maic,
Axd Sommmess lesfe hath alt too fhort 2 date:
Sometime too hot the cye of heauen fhines,

And oftea is his gold complezion dimm'd,
And eucry faire Fom fire fome-time deci
By chance,or aacgres cyznging courle ya
Bur thy etemall Sommer thall not fade,
Nor loole pofleiTion of that faize thou ow'k,
Nor fhall death brag thou wandr'ft in hisfhade,
Whea in ezzraalllines w tme thou grow'it,

So long 1s men can breath ot eyescan fes,

Solong liues this,and this giues fifc to thee,

19
DEucuring cime blunc chou the Lyons pawes,

And make che earch deucure her owne fives: brood,
Plucke che kesne teeth from thefiexce Tygers yawes,
And burne the long liu'd Phanix inker blood,

Make glad 2nd forry feafons asthou Beec’®,

And do what ere thou wile fiwift-footed dme

To thewide world and all her fading fwezes:

But Iforbid thee one moft hainous qime, ‘©

of the text’s original lan-
guage. vet few scholars
would praise teir pre-
decessors for taking this
approach. Not only does
transladon lose informa-
ton, it alsc makes it im-
possible to determine
what informagon  has
been losi, because the
onginal is discarced. (In
exmweme cases, ransla-
tion can compie'ely un-
dermine content: imag-
ine blindly transladrg
both languages in a bi-
lingual dictonary into
a third language! Con-
verseiy, Copying text in
its orgmnai langeage «sav-
ing the bit sweam guar-
antess that nothing il
be lost. Of course, this
approach assurmes that
Knowiedge of rZInai
language is retained.

Archivists have :denti-
fied nwo analogous strat-
egies {or preserang dig-
tal documents. The first
is to translate them into
stancard forms thart are
independent of anv cotn-
puter svsiem. The sec-
ond aporoach is to ex-
tend the longenitv of
computer systems and
their ongirai software to
keeg documents read-
able. Unformunateiy, soth
strateqes have semous
shortcormiungs.

On the surface. it ap-
pears preferable to rans-

SHAKESPEARE'S first printed edition of sounet 18 (1609) exemplifies
the longevity of the printed page: the words are legible after almost
four centuries {the final couplet is especially relevant to preserving
documients). But digital medija can hecome unreadable within a decade.

Migrating Bits

T @ prevent digital doc-
uments from being
lost, we must first pre-
serve their bit sreamns. That means
copying the bits onto new forms of me-
dia to ensure their accessibility. The ap-
proach is analogous to preserving text,
which must he wranscribed periodically.
Both activities require ongoing effort:
future access depends on an unbrok-
en chain of such migrations frequent
enough to prevent media from becom-
ing physically unreadable or obsolete
before they are copted. A single break
in this chain renders digital information
inaccessible, short of heroic effort. Giv-
en the current lack of permanence of
media and the rate at which their forms
evolve, migration may need to be as fre-
quent as onge every few years. Conser-
vative estimates suggest that data on
digital magretic tape should be copied

once a vear (o guardntee that none of
the informagon ts lost. (Analog rapes
may remain playable for many vears
because they record more robust sig-
nals that degrade more gradually.)

In the long run. we might be abie to
develop long-4ved storage media. which
would make migration less urgent. At
the morment. media with increased lon-
geviry are ot on the honzon. Neverthe-
less, the cost of migration may eventu-
ally force the development of such
preducts, overriding our appetite for
improved performarnce.

An ancient text can be preserved ei-
ther by transiating it into a modern
language or by copywig it in its onginal
dialect. Translation is attractive because
it avords the need to retain knowledge

late digital documents
into standard forms that
would remain readable
in the future, obviatng
the need to run obsolete
software. Proponents of this approach
offer the relational database (in@o-
duced in the 1970s by E. F. Codd, now
at Codd & Date, Inc., in San Jose, Calif.)
as a paradigimatic example. Such a data-
base consists of tables representng re-
lations among entines. A database of
ermployees might contain 2 table having
colurnns for emplovee names and their
departments. A second table in the data-
base might have departurent names in
its first colurnn, deparument sizes in its
second colurnn and the name of the de-
partment head in a third. The re:adonal
model defines a set of formal opera-
tions that make it possible to combine
the relations in these tables—for exam-
ple. to find the name of an employee's
deparunent head.
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Select entres from a checking account statement.

FERECK
“#DEFCSIT
“DEPOSIT 4
. DEP, .
“CHECK #3143
DEPOSIT
Lresk sane

11/?/84

Remave ail spaces and punciuation: ranstate dates into six digits (mmddyy), check
numaers into four digits, depasits intc "0000” and doflars amounts into 11 digis.

Concatenate these entries to praduce a decimal digit stream.

04059<00000000005000000000050000042534031400000
0100000000004000004279400000000000500000C0000450

0011039403150000001000000000035000

UNDERSTANDING A BIT STREAM demands knowledge of the format used to cre-
ate the stream, If all the numbers in a monthly checking account statement were
strung together—with nothing to distinguish check numbers., dates and dollar
amounts—the resulting sequence of digits would be impossible to understand.

Because all relauonal database svs-
tems implement this same underlying
moadel, any such database can in prin-
ciple be wanslared into a standard tab-
utar form acceptable to any other sys-
tem. Files represented this way could
be copied to new media as necessary,
and the standard would ensure reac-
ability forever,

Flaws of Translation

egrettably, this approach is flawed

in two fundamental ways. first, re-
lational databases are less standardized
than they appear. Commercial relation-
al database systems distinguish them-
selves from one another by offering fea-
tures that extend the relational model
in nonstandard ways. Moreover, the Bm-
itations of such databases are aiready
leading to the adoption of new models.
The tabies in a relaticnal database can-
not ransparently show structure. That

INTENDED INTENCED
4-8IT KEY 7-B1T DATA
(VALUE BYTES
oFatit=T 7

e T

is, the database could not immediartely
make it clear that a corporation con-
sisted of one headquarters, five naton-
al offices. 25 divisians and 100 depart-
ments. Various opject-oriented daizbase
models (which can represent structure
directly) are evolving o sadsév this
need. Such rapig evoluton is neither ac-
cidental nor undesirable. It is the hall-
mark of information technology.
Furthermore, far from being a repre-
sentadve example, reiational databases
are practdcally unique. No other tvpe of
digital document has nearly so formal
a basis for standardization. Word pro-
cessors, graphics programs, spread-
sheets and hypermedia programs each
create far more varted documents. The
mcompadtbility of word-processing files
exemplifies this problem. It did not arise
simply because companies were trving
to disunguish their products in the mar-
Kketplace. Rather it is a direct outgrowth
of the technology's tendency to adapt

BIT STREAM: 61111100000000101010100000000100000111101110

—_—

~ UNINTENDED
UNINTENDED S5-BiT KEY 15-3I7
(VALUE GF 01111 = 15) DATA BYTE

CODE KEY may be used to indicate how a bit stream is organized. Here the first
four bits stand for the integer 7, meaning that the remaining bytes are each seven
bits long. Yet there is no way to tell the Jength of the code key from the bit soream
itself. If we were to read the first five bits as the code key, we would erroneously
conclude that the remaining bytes were 15 bits long.
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itself to the emerging needs of users.

As vet, no common application is
ready to be standardized. We do not
have an accepted, formal understand-
ing of the ways that humans manipu-
late informaton. It is therefore prema-
ture to altempr to enumerate the most
important kinds of digital applications,
let alone 10 circumscribe thesr capabili-
tes through standards. Forang users to
accept the Limitatons impcsed by such
standards or restricang all digital doc-
Urnents to contain nothing but text as a
lowest common denominator would be
futile. The information revolution de-
rives its momenrtum precisely from the
artraction of new capabilities. Defining
long-term standards for digital docu-
ments may becorne feasible when in-
formation science rests on a more for-
mal foundation. but such standards do
not vet offer a soluton.

Translating a document into succes-
sive shor-term standards offers faise
hope. Successive gransiaton avoids the
need for witimare standards., but each
ransiaton ingoduces new losses. Would
a modern version of Homer's [liad have
the same literary impact if it had been
transiated through a series of interme-
diate languages rather than fem the ear-
liest sunwving texts in ancieat Greek? In
theory, wransiaung a decurment through
a sequence of stancards should enable
scholars o recenstruct the original doc-
ument, Yet that requres each Tansla-
tion to be reversicle without loss, which
is rarely the case.

Finally, transiation suffers from a fa-
t@al flaw, Unlike English and ancient
Greek. whose expressive power and se-
mantics are roughly equivalent, digital
documents are avolving so rapidly that
shifts in the forms of documents must
inevitably arise. New forms do not nec-
essarily subsume their predecessors or
provide compatipility with previous for-
mats. Old documents cannot always be
translated mnto unprecedented forms in
meaningful wavs, and wanslatng a cur-
rent file back into a previous form is fre-
quently impossible. For example, many
older, hierarchical databases were com-
pletely redesigned to fit the reladonal
model, just as relational databases are
now being resguctured to fit emerging
object-oriented modais. Shifts of this
kind make it difficalt or meamngless to
transiate old documents into new stan-
dard forms.

The alternative to translating a digi-
tal docurnent is 10 view it by using the
program that produced it. In theory, we
might not actually have to run this soft-
ware. If we could describe its behavior
in a way thar does not depend on any
particular compurer system. future gen-
erations could re-create the behavior of



the sofrware and thereby read the doc-
ument. But informanon science cannot
yet describe the bebavior of software
in sufficient depth for this approach to
work, nor s it likely to be abie to do s0
in the near furure. To replicate the be-
havior of a program, there is currently
little choice but 70 run it.

For this reascn, we must save e pro-
grams that generate our digital docu-
ments, as well as ail the svstem soft-
ware required ta run those programs.
Although this task is monumental, it is
theoretcally faasible. Authors often in-
cude an appropriate application pro-
gram and operadng system to help re-
cipients read a digital document. Some
applicadons and sysiem software may
remain ubiquitous. so that authors
waould need only to refer readers to
those programs. Free, public-domain
software is already widely available on
the Internet. Moreover, when propne-
tary programs become obsolete, their
COPYTIgNI resuicTions may expire. mak-
ing them avaiabie to future users.

How can we provide the hardware to
Tun antiquated svstems and application
softvare? A number of spectalized mu-
seums and “rezo-computng” clubs are
atfempting to maintain computers in
working condition after they become
obsalete. Despite a certain undeniable
charm borm of its technological brava-
do, this method is ulamately futle. The
cost of repairmg or repiacing worm out
components (and retaining the expertse
to do so) must inesitably outweigh the
demand for any quamoded computer.

Fortunately, software engineers can
write programs called emularors, which
mimic the behavior of hardware. As-
suming that computers will become far
more powerful than they are today, they
shoulid be able 10 emulate absolete sys-
tems on demand. The main drawback
of emulaton is that it requires detailed
specifications for the ourdated hard-
ware. To be readable for posterity, these
specificadons must be saved in a digi-
tal form independent of anv particular
software, to prevent having to emulate
one system to read the specifications
needed to emulate another.

Saving Bits of History

f digital documents and their pro-

grams are to be saved. their migra-
tion must not modify their bit streams,
because programs and their files can
be corrupted by the slightest change. If
such changes are unavoidable, they
must be reversible without loss. More-
over, ane must record enough detail
about each transformation to allow re-
construction of the original encoding
of the bit stream. Although bit streams

128

INTEGER CHARACTER SOUND
21 U ~
) ,]\ / E
i = :
;
—

BITSTREAM: 31011100060C000108101000000Q0100000TiT10111Q
——

REAL NUMBER
1.3125 L

LOGICAL BIT MAP
NO. NC. NO. YES
NO, YE3. NO. YES

INTERPRETING A BIT STREAM correctly is impassible without contextual informa-
tor. This eight-bit sequence can be interpreted in at least six different ways.

can be designed to be immune 0 any
expected change. furure migration may
introduce unexpected alieracons. For
example, aggressive data COmprassicn
may convert a bit siream into an ap-
proximaton of itself, preciuding a pre-
cise reconstruction of the onginai. Sim-
ilarly, encryption makes it impossible
to recover in onginal bit stream with-
out the decrypton ke

Ideally, bit streams should be sealed
in virrual envelopes: the centents weuld
be preserved verbatim, and contexrual
informadon associated with each enve-
lope would descibe those contents and
their wansformation history. This infor-
mation must itself be stored digitally
(to ensure its survival), but it must be
encoded in a form that humans can
read more simply than they can the bit
steam itself, so that it can serve as a
bootstrap. Therefore, we must adopt
hootstrap standards for enceding con-

rextual information: a simgle. text-only
standard should surfice. Whenever a bit
siream is copied @ new media, its as-
sodjated context mmay be wanslated into
an updarted bootsirap standard. (Irre-
versible Tanslation would be acceprable
here, because only the semantc content
of the original cotitext need te retamed.}
These standards <an ajso be used to en-
code the nardware specificadons need-
ed t0 constuct emnulators.

Where does this leave my grandchil-
dren? If they are formunarte, their CD
may still be readakle by some exdsting
disk drive. or they may be resourceful
enough {0 consTuct one. using infor-
mation in my letter. If [ inciude all the
relevant software on the disk. along
with complere. eastly decoded specifi-
cations for the required hardware, they
should be abie to generate an emulater
to run the original software that will dis-
play my document. [ wish them luck.

TEXT AND TECANOLOGY: READING AND
WRITING IN THE ELECTRONIC AGE. Jay Da-
vid Bolter in Library Resourcas and Tech-
nical Services. Vol. 31, No. 1, pages 12~
23; january-March 1987.

TAKING A BYTE OUT OF HISTORY: THE
ARCHIVAL PRESERVATION OF FEDERAL
COMPUTER RECORDS. Report 101-978 of
the U.S. House of Represenraaves Comi-
rmttee on Guvernment Operaftions, Na-
vember 6, 1990.

ARCHIVAL MANAGEMENT OF ELECTRONIC
RECORDS. Edited by David Bearman. Ar-
chuves and Museum Informaacs, Pitts-
burgh, 1991.

UNDERSTANDING ELECTRONIC INCUNABU-
LA A FRAMEWORK FOR RESEARCH ON

FURTHER READING

ELECTRONIC RECORDS, Margarer Hed-
strom tn American Archivist, Vol. 54, No.
3, pages 334-334; Sumumer 1991,
ARCHIVAL THEORY AND INFORMATION
TECHNOLCGES: THE MPACT OF INFORMA-
TION TECSENOLOGIES ON ARCHIVAL PRIN-
CIPLES AND PRACTICES. Charles M. Dollar.
€dited by Oddo Bucc. Information and
Docurnentation Series No. 1, University
of Macerarta, ltaly, 1992

SCHOLARLY COMMUNICATION AND INFOR-
MATION TECHNOLOGY: EXPLORING THE IM-
PACT OF CHANGES IN THE RESEARCH PRO-
CESS ON ARCHIVES. Avra Michelson and
Jeff Rothenberg in Amencan Archivist,
Yol. 53, No. 2, pages 236-115: Spring
1992,
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Attachment 3

RESOLUTION ON THE U.S. CONGRESSIONAL SERIAL SET AND
THE BOUND CONGRESSIONAL RECORD

WHEREAS, The U. S. Congressional Serial Set and the bound Congressicnal
Record together comprise a significant porton of the official
historical record of Congress; and

WHEREAS, The U. S. Congressional Serial Set has been produced since 1813 in
a bound, numbered edition, and includes Senate and House
documents, congressional committee reports, presidential and other
executive publications, treaty materials, and selected reports of
nongovernmental organizations; and

WHEREAS, The bound Congressional Record has bezn produced since 1873 as
the official record of the proceedings and debates of Congress in a
uniform. numbered edition, superseding its predecessors, the Annals
of Congress (1789-1324), the Register of Debazes (1824-13837), and
the Congressional Globe (1853-1873); and

WHEREAS, The U.S. Congressional Serial Ser and the bound Congressional
Record are important historical matetials for the legal and research
communities, particularly for the compilation of legislative histories
nesded to determine legislative intent in interpreting federal statutes;
and

WHEREAS, The U.S. Congressional Serial Set and the bound Congressional
Record are available through the Federal Depository Library Program,
providing ready no-fee access to the official version of these
important titles in nearly every Congressional district; and

WHEREAS, The U.S. Congressional Serial Set and the print bound Congressional
Record, as official, authoritative records of the deliberations of
Congress, are produced on acid free permanent paper to ensure their
preservation for future research and scholarship; and

WHEREAS, The production and dissemination of these historically-significant
titles in microfiche, CD-ROM or other electronic formats de not at
this time mest required standards to ensure permanent long-term
access and preservation, nor are they the official, authoritative
versions; now, therefore, be it



RESOLVED,

RESOLVED,

RESOLVED,

130

That the American Association of Law Libraries urge Congress to
continue to fund the production of the U.S. Congressional Sertal Set
and the bound Congressional Record in the permanent, print versions
required for long-term access and preservation; and be it further

That the American Association of Law Libraries urge Congress to
recognize the historical significance of these print titles as the official
record of their deliberations, and to guarantee their continued
availability to the American public through local depository libraces;
and be it further

That the American Association of Law Libraries transmit a copy of
this resolution to Members of the House and Senate Legislative
Appropriations Subcommittess, to other appropriate congressional
committees, and to the Public Printer.

Endorsed by the AALL Executive Board, July 19, 1996



131

Attachment 4
AMERICAN ASSOCIATION OF LAW LIBRARIES Ak

WASHINGTON AFFAIRS REPRESENTATIVE

Robert L. Oakiey

Director uf ihe Law Librars & Proficssor of Luw
Geargetown Universiry Law Center April 26, 1996

Michael F. DiMario

Public Printer

U. S. Government Printing Office
732 N. Capitol Sireer, N.W.
Washington, D.C. 20401

Dear Mr. DiMario:

Thank you for this opportunity to respond to the recently released Report to the
Congress: Study to ldentify Measures Necessary for a Successful Transition to a More Electronic
Federal Depository Library Program. We are responding to your request to submit wrinten
comments based on the oral remarks delivered at last week’s joint meeting berween members of
the Working Group and the Advisors. Our comments today reflect the views of the members of
the American Association of Law Libraries, the American Library Association, the Association
of Research Libraries and the Special Libraries Association.

We are pleased that our associations, which represent more than 73,000 professionals in
public, academic and special libraries throughout the country, were included in an advisory
capacity during the lengthy study process. We commend the Government Printing Office for,
carrying out this legislatively-mandated study in a manner that considered the views of allthree
branches of the government, the library community and the private sector. It is especially
noteworthy that members of the Working Group consisted of representatives from key agencies,
including the National Archives and Records Administration (NARA), as well as many
Congressional staff. It is hoped that one outcome of this collaborative approach will be
improved understanding by all stakeholders of the serious issues of concern to libraries and other
users of government information as the transition to a more electronic Federal Depository
Library Program (FDLP) proceeds.

The FDLP has existed for one hundred and thirty-nine years as a very successful
partnership program between the federal government, libraries and the public. This partnership
must become even stronger in the future in order that the move to a more electronic program
succeeds in reaching its goal: that is, the use of new technologies to expand the public’s access to
government information. We are pleased with the draft report’s principles for federal
government information, including the public’s right to know and the government’s
responsibility to disseminate and provide broad and permanent access to its information. The
well-articulated goals for an electronic FDLP, as noted in the draft report, must be realized to
ensure that these important principles are achieved.

Ecivard Bennett Witliams Law Libvars 111G Street. VW, Washington, DC 20001
Vaice: (20256029100 Teiefux: (2021 A29202  Inrernet: aakles@ b genrsetown.
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It is especially gratifving that many of the comments and concerns addressed in our
previous joint letter to you regarding the Transition Plan were incorporated into the draft report.
We do wish to offer some additional general comments on the draft study as there continue to be
many areas of serious concern and importance to our members.

TIME FRAME: We are pleased that the draft report offers a more realistic and
technologically feasible five to seven vear time frame for the transition. The Transition
Chronology proposed in the strategic plan better reflects the nation’s technological infrastructure;
the ability of agencies to create and provide access to information electronically; and the
capabilities of iibraries and users to effectively utilize such information. We will urge members
of the Congressional authorizing and appropriating committees to support this more realistic time
frame so that no barriers develop during the transitional years that would reduce the public’s
access to government information.

VIABILITY OF PRINT: We are pleased that the draft study recognizes the continued
viability of a variety of formars. including print, to meet user nesds. Format decisions should be
based on usage, on the needs of the user community, and also on an agency’s own dissemination
requirements. While electronic information offers many advantages to paper. including
timeliness, the ability to perform full-text searches and to manipulate data, certain types of
materials will continue to be more efficiently created, disseminated and used in paper format.

Another problematic area regarding format decisions concerns fee-based products and
services; namely, when an agency stops production of a title in print and moves it into a fee-
based online service. One example of this is that depository libraries have in the past been able
to select the FBIS and JPRS reports in print formats but these are now available online through
paid subscriptions to the new World News Connection service of the National Technical
Information Service (NTIS). It is planned that by the end of this year these important materials
will be available only online while the printed and microfiche reports will be phased out.
Valuable materials that have traditionally been available to depositories will no longer be
included in the program since NTIS does not offer no-fee access to the World News Connection
for depository libraries.

REDUNDANCY AND DIVERSITY: We are pleased that the draft study recognizes the
principles of redundancy and diversity as articulated in NCLIS Principle #5: The Federal
Government Should Ensure a Wide Diversity of Sources of Access, Private as Well as
Governmental, to Public Information. Redundancy--in access, in formats, and in preservation--
is both a necessity and an advantage. It provides a safeguard in case of overloaded systems,
natural or man-made disasters, and even government shutdowns.

It is the government’s affirmative obligation to ensure permanent access to the
information that it produces. In the electronic environment, diverse and multiple partners are
needed to promote and ensure access and preservation to government information long after its
initial creation and dissemination. At the same time, a diversity of other public, private and not-
for-profit sources is critical to ensuring that information remains available in useful and
convenient ways.
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CENTRALIZATION: We are pleased that the draft study recognizes the need for
coordination and centralization to meet the goals of the FDLP. The program in a distributed
electronic environment requires coordination to bring all participants together on issues of: 1)
standardization and guidelines to ensure ease of locating information and guarantees of long-term
access; 2) no-fee access to all government information, including fee-based products and
services; and 3) usability. The complexities of these issues, particularly when many agencies
are creating their own web sites, seems to be underestimated in the draft report. We commend
GPO ACCESS as the legislatively-mandated centralized point of entry to electronic government
information and the GPO locator service that assists the public in finding information across
diverse government entities. Users must have timely and comprehensive finding aids to the
growing vast universe of electronic government information, and centralized coordination is the
most efficient means.

In addition to the above general comments on the draft study, we firmlyv believe that the
study’s goal of ensuring broader public access through electronic means will not be achieved
unless the following concerns are addressed. While details of the draft study and the strategic
plan remain to be worked out, these issues are critical to the wansition’s success. We hope also
that the collaborative approach which GPO brought to the study itself will be maintained so that
all interested and involved partners, including our associations, may continue to participate in
the process.

MORE DATA NEEDED: We remain very concerned that although some useful
information was gathered during the study process, neither the drafi report, the models developed
as part of the task force reports, nor the strategic plan are based on substantive data regarding
costs to and capabilities of the government, libraries or the public to produce, access and use
predominately electronic information. We believe that a technical scan is necessary and we will
urge Congress 1o approve funding for the Technical Implementation Assistance which the report
proposes.

NO-FEE ACCESS: We strongly support the study’s first goal statement which ensures
that the public has equitable, no-fee local access to government information through depository
libraries. The draft study addresses this issue by suggesting that reimbursement to ag:ncies for
fee-based services could come from the Superintendent of Documents. There are no assurances,
however, that there will be continued adequate funding to support the transition plan.
Consequently, we are concerned that government information for which agencies must recover
costs, particularly fee-based products and services, will become a new generation of fugitive
information.

LONG-TERM PERMANENT ACCESS AND PRESERVATION: The draft report
acknowledges that issues relating to long-term access and preservation of electronic government
information require new relationships, indeed new strategies, between all stakeholders: GPO,
agencies, NARA and participating libraries. Yet the draft fails to identify what these strategies
may entail and the responsibilities for each partner. Long-term access and preservation issues are
critical to the success of the FDLP; thus it is crucial that additional information regarding these
activities be provided.
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In addition, the draft report includes the recommendation that GPO will assume new
responsibilities in the archival arena. Through many years of maintaining preservation and
archival programs and collections, libraries have ieamed that these efforts require
significant investments in technological solutions (e.g. deacidification and digitization pilots),
personnel, and facilities. To be successful in undertaking new preservation and archiving
responsibilities, GPO will need to provide additional detail regarding how such tasks will be
accomplished. We suggest that a comprehensive study be undertaken armong all partners to
guarantee permanent long-term access and preservation. For example, it is not clear how and
when GPO would support the "periodic review and refreshing of data to different mediums.”

The issues of long-term permanent access and preservation are central 1o the transition to
a more electronic program and thus we are especially concerned that the draft study offers no
specifics, no data. no costs and no assurances. We reaffirm that these critical issues are the
respensibility of the government and that they must be comprehensively addressed before the
transition plan is implemented. The questions are very basic ones: first. how do we assure that
electronic information will be available and usable next month. next vear, or in twenty-five, fift.
or even a hundred vears from now; and second, who will be responsible for ensuring long-term
permanent access. In shifting long-term access from depository libraries to the government. as
the draft study suggests. we must be assured that funding will remain adequate so that the
government can refresh and migrate information. Otherwise, our national historical records will
disappear into a black hole and the advantages of electronic information will be aullified.

COPYRIGHT-LIKE RESTRICTIONS: Principle 5 states that Government information
created or compiled at Government expense or by Government employees as part of their official
duties, regardless of the format in which it is published, is in the public domain. We strongly
affirm this principle and note that some agencies are imposing copyright-like restrictions ¢n
electronic information. Worrisome patterns are already being proposed; for example, in the case
of an agency restricting the downloading of information or its electronic re-transmission. This is
an egregious barrier not only to the public’s current and long term access to information but also
to innovative and creative forces in the private sector to develop enhanced products and services.
Further, regarding the proposal of the National Technical Information Servics, libraries can
neither restrict nor control users from placing electronic information on the Internet.

FEE-BASED PRODUCTS AND SERVICES: In order to fulfill the goals of an enhanced
FDLP program, it is vital that materials not currently in the program, such as those created by
self-supporting agencies who are by law required to recover their costs, be included. While the
draft report proposes models through which these materials would enter the program, the key
question is, of course, who is going to pay. GPO suggests that the Superintendent of Documents
would reimburse agencies for the cost of including these products and services in the program.
However, there are no guarantees that Congress would assure the necessary funding.

This issue addresses the troubling question of cost recovery and quasi-business
corporations. Regarding the NTIS proposal for example, it is very troubling that libraries would
be asked to become watchdogs 10 ensure that these electronic materials do not leak out into the
public domain. We are also concerned that these or similar restrictions could potentially be used
by agencies for access to services for which users have paid subscriptions. A swong affirmation
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on redistribution without copyright-like restrictions for agency cost-recovery programs is
imperative.

ROLE AND RESPONSIBILITIES OF PROGRAM LIBRARIES: We are concerned that
since all depository libraries will soon be required to have Internet access and since, according to
the plan, most government information will be available in electronic format, even the smallest
program library will by default become a “regional” for electronic government information.
Requiring all libraries to fulfill the regional depository libraries’ statutory respansibilities of
access and service will place undue burdens on selectives. In order to prevent this occurrence,
more flexibility must be built into the program that allows libraries to provide access to
electronic information in a manner they can accommeodate. We must all acknowledge the
tremendous value of program libraries and it is important to provide incentives for their
continued participation in the program.

CONCLUSION:

These comments on the draft study and the strategic plan supplement our oral comments
delivered at last week's joint Working Group and Advisors mesting. We will submit additional
comments on the draft study and particularly on some of the specific Task Force Reports within
the next few weeks. In particular, we are troubled that some proposed alternative models in
several of the Task Force Reports may not be wholly in accord with the study’s affirmed
principles and goals and thus are very problematic to our members.

We are especially pleased to see the new draft language of the definitions in Chapter 19,
Title 44 that acknowledge that electronic information is explicitly defined in the law as being a
key component of the FDLP. It is crucial that Chapter 19 be amended to reflect these changes in
definitions and the broader scope of the FDLP 1o assure that the goals for a more electronic
program are achieved.

We believe that funding for the technology grants will provide seed money for small
selective libraries which otherwise would be unable to provide access to electronic products and
services to members of their local communities. One-time technology grants are a step in the
right direction although they may not be sufficient since technology itself changes so rapidly as
do user needs. To strengthen the justification for these technology grants, we suggest that GPO
determine the number of libraries that would be unable to provide access to the expanding array
of electronic FDLP materials without these start-up grants.

We would like to make the following recommendations: 1) that the substantial progress
and inter-agency dialog achieved throughout the past year continue; 2) that GPO and agencies
work together to determine consistency regarding format and standards; and 3) that the Working
Group model continue with Information Resource Management representatives from GPO, the
Library of Congress, the Office of Management and Budget, and the Administrative Office of the
United States Courts, as well as the library community and users.
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We remain concerned that the draft study lacks clear incentives for agencies to participate
in the program, particularly when their budgets are being cut. We also firmly believe that means
of oversight and compliance must be provided in a meaningful and effective way. Our
associations, representing the broader library community, are willing to work with vou to
supplement and strengthen the study by offering additional information in the following areas:
the capabilities of and impact on libraries and users; the role and responsibilities of regional and
selective depository libraries; and the troublesome questions of oversight and compliance.
Thank vou very much for this opportunity to comment on the draft report.

Sincerely.
—

T ke UMy
Robtert L. /
Washing:

American

Assistant Executive Director
Association of Research Libraries

@a«::‘,aﬁ B Ra ole
David R. Bender

Executive Director
Special Libraries Association

ce: Members, House and Senate Legislative Appropriations Subcommitiees
Chair and Ranking Minority Member, House and Senate Authorizing Committees
Ms. Linda Kemp, Staff Dircctor, Joint Committee on Printing
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Attachment 5

Page 1
DRAFT 4/11/97

GOALS FOR REVISING U.S.C. TITLE 44 TO ENHANCE PUBLIC ACCESS
TO FEDERAL GOVERNMENT INFORMATION

Developed by the Inter-Association Work Group on Government Information Policy
April 1997

Congress currently is examining ways to improve public access to government information and public
accountability of government entities through revisions to Title 44 of the United States Code

and other applicable statutes. We affirm that any changes to Title 44, the Federal Depository Library
Program (FDLP), or federal government information policies must embrace fundamental principles of
public access, and we recommend that the following goals be included in any reform effort:

GOAL 1: The law must broaden and enhance public access to all forms of government information.
PRINCIPLES:
1) The public has a right of access to government information.

2) In order to foster an informed citizenry capable of fully participating in our democratic process and
provide for economic development, the public must be ensured easy and equitable access to federal
government information from al three branches of government at no cost to the citizen.

3) In order to guarantee the availability of information to the public, the government should disseminate
its information in usable formats to the public, libraries, and other information providers; and provide
timely. equitable. effective, no-fee public access to its information through depository libraries.

4) Government information created or compiled by government or contractor employees or at government
expense must remain in the public domain with no copyright-like restrictions.

5) The public's access to government information must not be denied or hindered by exclusive
arrangements that apply copytight-like restrictions on the use or redissemination of government
information.

6) All government information should be initially published by the government and made available with
no restrictions to the public through libraries and other means. Republication of government information
is the right of all citizens and no obstacles should be placed in the way of that right.

AREAS OF REFORM:

) Legislation should guarantee the public’s fundamental right to government information. Providing for
the dissemination and access to government information is an affirmative responsibility of every entity of
the federal government.

b) Legislation should provide for the availability or dissemination of information in the most appropriate
format(s). The format of dissemination must take into account the use of the information and the
reliability of the format over time.

¢) Legislation should provide for multiple formats for some types of government information in order to
meet users’ needs and ensure the integrity, long-term preservation and permanent public access to the
information.
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Page 2
DRAFT 4/11/97

d) The definition of “government information” to be made available to the public and included in the
depository program should include all information, regardless of form or format, which is created or
compiled by employees of a component of the government, or at government expense, or as required by
law, except that which is required for official use only, is for strictly administrative or operational
purposes having no public interest or educational value, or is classified for reasons of national security.

) The definition of "government information” under Title 44 should include information from all
government agencies, military agencies, independent regulatory agencies, government corporations,
governmuent controlled corporations, or other establishments in the executive, legislative, or judicial
branches of the federal government, as well as information created, compiled, or published under
government contract.

f) Legislation should clarify the definition of "government information" to explicitly include electronic
information products and services. The definition of government information must include the broadest
possible array of publicly-funded information of public interest or educational value, and should not be
limited to only those materials originally intended for public dissemination (e.g.. sales publications,
brochures).

g) Legislation should make it clear that agency information products and services. including those
developed under a fee-based mandate or statute. must be made available to the public at no fee through
depository libraries.

h) Legislation should ensure that access to government information is not hindered by exclusive
arrangements that apply copyright-like restrictions on use or redissemination of government information.

i) Legislation should ensure that no-fee public access to government information is not diminished by the
privatization or commercialization of governument information. Information created or compiled at
taxpayver expense should be made available to the public through depository libraries. In cases where
government information is accessible only through government contracts with private commercial
services, no-fee access to the public through depository libraries should be ensured.

J) Legislation should eliminate the exclusion for "cooperative publications” currently found in 44 U.S.C.
1903.

k) Legislation should ensure that government information created, compiled. or disseminated through
contracts, cooperative research and development agreements, or other formal arrangements, must be
available to the public at no fee through depository libraries.

GOAL 2: The law must resolve the constitutional or inter-branch issues regarding the oversight and
administration of information creation, acquisition, production, bibliographic control,
dissemination, and permanent public access in order to establish clear accountability and facilitate
public access ta government informatioun from all three branches.

PRINCIPLES:

1) Congress must continue to effectively provide oversight in a manner that will ensure that all three
branches of government comply with the principles of public access.

AREAS OF REFORM:

2) Legislation should provide for strong congressional oversight of government information policies and
practices and the power to effect government-wide standards that facilitate public access.
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DRAFT 4/11/97

b) Legislation should underscore Congress' role in providing public access to government information. As
the branch of government closest to the people, Congress has a vested interest in ensuring nationwide
local access to federal government information.

¢) Legislation should provide enforceable compliance mechanisms for the procurement and production
systems, and the public access and dissemination requirements of the law.

d) Enforcement authority shouid be established to cover all three branches of government.

¢) Legislation should include incentives for agencies and libraries to participate in the depository program.
Statutory authority should be provided to ensure agency compliance with laws and regulations regarding
public access to government information, and agency participation in programs designed to facilitate and
provide public access to government information.

GOAL 3: The law must strengthen the role of the Superintendent of Documents and the Federal
Depository Library Program in providing public access to government information.

PRINCIPLES:

1) The government must provide a strong, centralized, coordinated and managed program that provides
for the acguisition, bibliographic control. dissemination, and long-term public access of government
information at no cost to the public through depository libraries.

2) The government must develop, adopt, and utilize government-wide standards for the production,
dissemination, and access to government information in electronic format.

AREAS OF REFORM:

a) Legislation should strengthen the Federal Depository Library Program, the Superintendent of
Documents Sales Program, and GPO Access as essential mechanisms for ensuring public access to
government information. {To reflect the impact of electronic technologies on public access, the name of
the FDLP should be changed to the "Federal Depository Library and Public Access Program.”]

b) Legislation should provide for appropriations and the statutory basis for broad public access to
government information. This includes the distribution of physical publications to depository libraries at
no charge. and to all others at no more than the cost of distribution. Likewise, electronic access to
government information should be provided at no fee'to the broadest possible audience; in cases where
access fees are required, no-fee access must be guaranteed to the public through depository libraries.

¢) Legislation must make it clear that regardless of any other legal or administrative requirements,
government information must be made accessible to the pubtic through the FDLP; specifically, an
agency's mandate to recover costs does not relieve it from fulfilling its depository (i.e., Title 44)
obligations.
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d) Library services included in the FDLP should span the entire lifecycle of government information and
should include:

o cataloging and bibliographic control,

» administration of access to online electronic information products,

o distribution of physical publications and tangible electronic products,

 preservation and permanent public access,

* development of standards,

* providing training,

» facilitating feedback and participation in the design and evaluation of government information

products and services,

= other services that enhance public access to government information.
These services should be centrally coordinated in order to facilitate public access and to most effectively
meet the needs of libraries and the pubiic.

) The law must unequivocally state that electronic information must be made publicly available and
included in the FDLP.

f) Adequate appropriations to the FDLP must be included to provide depository libraries with copies of
publications and online access to databases. The Superintendent of Documents should be empowered to
reimburse publishing agencies at the rider rate for depository copies of tangible products. Appropriations
must cover the costs of producing and disseminating products through the FDLP as well as any costs for
software licenses that accompany electronic products.

g) Legislation should provide for a centrally managed procurement and production system for government
information products and services. Such a system should facilitate the identification of information
products for inclusion in the FDLP. It is essential also that the system provide for appropriate penalties
and enforcement power for non-compliance.

h) Legislation should require that each branch of government develop a standardized system in
consultation with the national libraries and the judicial branch libraries to describe their electronic
information products and services at the database level (e.g., GILS/Government Information Locator
Service); these records should provide interactive links to online databases and information resources.

1) Legistation should provide for the utilization of advisory council(s) that include members from all three
branches of government, librarians, and the public.

GOAL 4; The law must establish an affirmative responsibility of the federal government to
preserve and provide permanent public access to its information, and to ensure the authenticity of
government information.

PRINCIPLES:

1) The government has an affirmative obligation to guarantee: the authenticity and integrity of its
information, the preservation of government information, and the permanent public access to government
information.

AREAS OF REFORM:

a) Legislation should provide for the central coordination of permanent public access to government
information. The federal government, including the Superintendent of Documents working in
cooperation with the National Archives and Records Administration and publishing agencies. should be
responsible for establishing and maintaining formal contracts and interagency agreements that ensure the
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preservation and permanent public access to government information. Implementation of this should
include a distributed system that provides for adequate redundancy and is based on official/contractual
agreements between partners.

b) Legislation should account for the need of the public to be assured that the information that the
government provides is authentic. Policies and practices should provide for "official" versions of
government information on which the public can rely in conducting their business and affairs.

HH

Working Document prepared by the
Inter-Association Work Group on Government Information Policy
Draft 4/8/97

The Inter-Association Work Group on Government Information Policy is a cooperative team of representatives from
seven major library associations working to enhance public access to government

information through the revision of U.S.C. Title 44. Together, these associations represent more than 70,000
Librarians, information specialists, library trustess, and others interested in library issues.

For more information, please contact:

Francis Buckley, IAWG Chair; Director, Shaker Heights Public
Library

216/991-2030 or francis.bucklev@shpl.lib.oh.us

Mary Alice Baish, American Association of Law Libraties
202/662-9200 or baish@law georgetown.edu

Anne Heanue, American Library Association
202/628-8410 or aah‘@alawash.org
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Mr. HorN. Well, we thank you very much. You have a very full
statement that I have read, and I think that’s very helpful to the
dialog.

Our last witness on this panel is Wendy Lechner, legislative di-
rector of the Printing Industries of America, Inc.

Ms. Lechner.

Ms. LECHNER. Thank you.

Mr. Chairman, members of the subcommittee, my name is
Wendy Lechner. I am the legislative director of the Printing Indus-
tries of America. PIA is the Nation’s largest graphic arts associa-
tion, with 14,000 members. We appreciate the opportunity to tes-
tify.

I would like to say at the start that there is no printing job per-
formed at GPO, or elsewhere in the Federal Government, that can-
not be contracted out. Such privatization could be done without
sacrificing timeliness, quality, or security. We are totally confident
that such contracting out would also save the Government money.

Despite our belief that GPO can be closed and work contracted
out, we do not believe it should be done without looking to the fu-
ture. Congress needs to make a thorough evaluation of its printing,
publishing, and information management needs, to ensure that it
is getting the most bang for the buck and to ensure that the public
has access to information produced with taxpayer funds.

At present, printing services are fragmented to the point where
it is impossible to determine how much and what type of printing
and publishing services are underway. As a result, the Government
cannot plan how best to carry out its information dissemination
needs, nor can it determine whether more cost-effective methods
can be used in the future.

PIA has several recommendations to provide a road map to en-
sure that both the Government and the public are getting the infor-
mation they want, in the formats that are most useful, for the best
price, in terms of dollars and efficiency. My written testimony out-
lines these recommendations in more detail, but I would like to
briefly highlight several of them.

First off, Congress should implement a strategic planning process
to evaluate the printing, publishing, and information management
needs of Congress and the public. It is Congress’ responsibility to
ensure that Government information is published and properly dis-
tributed. However, without a business plan that determines cur-
rent and future needs, with respect to formats, quantity, equip-
ment, and the like, Congress cannot possibly make sound decisions.

Second, Congress should implement appropriate controls over
Federal agency activities in printing, publishing, and information
dissemination to ensure that the public is informed. Over the dec-
ades, we sometimes seem to have forgotten that the primary mis-
sion of the Government Printing Office, as well as Federal agency
printing plants, is to produce public information.

If Congress does not control the presses, or at least have a sys-
tem of determining how public information is produced and dis-
seminated, the public information network cannot properly func-
tion.

And last, every Federal agency should be required to submit an
annual plan as part of its budget request. The plan should indicate
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how the agency will fulfill its responsibilities to inform the public
and how it intends to produce the work, whether in-house or by
contract. If the work is to be performed in-house, the report should
indiﬁate the equipment required for the work and the cost of the
work.

Currently, no one has information about printing or duplicating
equipment or facilities owned by any Federal agency. However,
since some have speculated that Federal printing and information
expenditures may exceed $3 billion, it would appear that signifi-
cant budget savings may result if better information and manage-
ment techniques were instituted.

In closing, I would like to point out that we continue to believe
that the best way to provide information services is through the
private sector. GPO has successfully operated a centralized pro-
curement system that should continue to evolve and improve. Con-
tracting out printing services works, both in terms of providing tax-
payer-financed information to the public and in terms of cost sav-
ings to the Government.

Thank you for letting me testify today, and I would be happy to
answer any questions.

[The prepared statement of Ms. Lechner follows:]
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Mr. Chairman and members of the Subcommittee, my name is Wendy Lechner. I am the
legislative director for the Printing Industries of America. PIA is the nation’s largest
graphic arts association with 14,000 members. We appreciate this opportunity to present
our views on Title 44 and federal government printing.

We are aware that there are members of Congress who wish to close the Government
Printing Office and those who would argue in favor of keeping it open. We wish to make
it very clear from the beginning that there is no printing job performed at the Government
Printing Office or elsewhere in the federal government that could not be contracted out to
the private sector. Such privatization could be done without sacrificing timeliness,
‘quality or security. We are totally confident that such contracting out would also save the
government money. Frankly, Mr. Chairman, we have never understood why a
government which can contract out complex weapons and computer systems for national
defense and security cannot have confidence in its ability to contract out printing.

Despite our firm belief that the GPO can be closed and work contracted out, we do not
believe the Congress should take such an action without a thorough evaluation of its
printing needs and information plans for the future. In that regard, we wish to make some
specific suggestions with regard to the Government Printing Office, government
information, and federal government printing in general.

We recommend that the Congress produce a business plan of its printing, publishing
and information needs

One of the problems associated with closing the Government Printing Office is that
Congress has not evaluated what its future printing and publishing needs are. The
purpose of the business plan would be to assess the needs of Congress to communicate
internally and how Congress should work with the Executive Branch to assure the proper
distribution of government information to the public. As an example, a decision by
Congress to change the means of production of the Congressional Record and Federal
Register from a printed product to an on-line product significantly changes the equipment
needs of the GPO as well as the pre-press requirements to produce the publications. It is
likely that an increase in the electronic production of these publications would result in a
decrease in the print requirements. Such changes likely would change the equipment
needs to produce congressional material. The plan’s purpose would not be to analyze the
efficiency of the GPO but to decide what are the mission requirements of the Congress.
Since the Congress is basically producing material the same way it has for decades, a
review of the mission is overdue. It is likely that one of the results of the study would be
a recommendation that Congress does not need to print as much material as it currently
prints. At the very least, the study would enable Congress to develop a plan for its future
needs.
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We recommnend that the Congress implement some controls over federal agency
activities in printing, publishing, and information dissemination to assure that the
public is informed.

We often forget that the primary mission of the Government Printing Office, as well as
federal agency printing plants, is to produce public information. Historically, the control
of public information has been in the hands of the Congress since it is the body elected by
the people. We believe the Congress cannot surrender this important link with the voters.
Unfortunately, if the Congress does not control the presses or af least have a system of
determining how public information is produced and disseminated, the public information
network may be damaged. Regrettably, executive agencies arc not always eager to
provide taxpayer financed information to the public.

We tend to think of information in terms of the new technology such as webs and the
Internet. While these are exciting opportunities, the vast majority of the American people
continue to receive their information through print, the way they have for decades.
However, even as more people become comfortable with use of on-line access, the
Congress must still hold the key to that access to assure that it is not limited through lack
of oversight of the existing system.

We recommend that every federal agency be required to submit an annual plan for
printing, information dissemination and publishing. This plan should be submitted as
part of the budget request for the agency.

The plan should indicate how the agency plans to fulfill its responsibility to inform the
public, and how it intends to produce the work, whether in-house or by contract. If the
work is to be performed in-house, the report should indicate the equipment required for
the work and the cost of such work.

The current system is biased against public information. Also, agencies develop a sense
of ownership over the information they produce. An annual planning process would help
the agencies focus on the mission requirements rather than proprietary needs of who
produced the information and whose printing press was used.

Currently, there is no planning requirement for printing, publishing and information
dissemination by federal agencies. Further, no one has information about printing or
duplicating equipment or facilities owned by any federal agency. We believe there are as
many as 800 printing and duplicating facilities. Over the years, the various plants have
operated with little oversight to the point that there is no reliable information about the
number of such facilities or what equipment is owned. A plan submitted by the agencies
could help the Executive Branch and the independent agencies improve the utilization of
existing equipment, better match equipment with printing requirements and help identify
procurement opportunities. Some have speculated that federal printing and information
expenditures may exceed three billion dollars. Regardless, we know the number is
significantly above the approximately one billion dollars of printing handled by the GPO.
The savings opportunities through better management of these requirements could result
in significant budget savings.
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We recommend that an appropriation be made specifically to assure that public
information is made public. Congress should specifically appropriate funds for the
Superintendent of Documents / Depository Library function.

Such an appropriation would assure that the agency producing the information is not
reluctant to provide material through the Superintendent of Documents because of cost
considerations.

Existing waivers for agency printing plants should be subject to a sunset provision.

Similar to the concerns raised above, there is a need to know what federal printing and
duplicating facilities are in operation and which ones should be continued. With an
eighteen month sunset provision, the Joint Committee on Printing could have an
opportunity to determine if the need for the facility continues to exist and to terminate
those operations which no longer meet the original mission. This would also give the
Joint Committee on Printing the chance to consolidate facilities to assure greater
efficiency. It should be a goal of this sunset provision to close any printing operations
other than self service copy centers (unmanned).

The Congress has approved the establishment of printing facilities by statute in addition
to the facilities approved the Joint Committee on Printing. The facilities should be
subject to a sunset provision with the goal of repealing the statutes and closing the
facilities within 18 months.

The current regulatory authority over Executive Branch printing granted to the Joint
Committee on Printing should be repealed and that authority should be granted to the
Government Printing Office.

We recommend that the rulemaking authority granted to the Joint Committee on
Printing under Title 44 be transferred to the Public Printer.

There has been a court challenge (USINS v Chadha) over the issue of legislative veto. It
is generally accepted that the opinion of the court in this challenge would apply to the
rulemaking authority of the Joint. Committee on Printing relative to Executive Branch
printing. The same restrictions do not apply to the-Government Printing Office since it is
not a committee of Congress and is headed by a presidential appointee. In truth, the
rulemaking authority of the Joint Committee on Printing is more symbolic in that the
members of the committee are often not familiar with the nature of the rulemaking.

The Congress and the Executive Branch should implement some printing and
contracting reforms to broaden the:use of requests for proposal or request for
quotation by federal agencies to better assess the services available in the industry.

The printing industry is changing rapidly. One of the key changes in the printing industry
is the explosion of digital technology. While the industry is still dominated by “ink on
paper” technology, we are seeing the emergence of a new printing industry. This new
industry manages digital data, and printing is but one of the output options. A number of
printing companies are already participating in this new industry and many more are
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joining them everyday. I wish to offer the following quote from the executive summary
of PIA’s landmark study “Bridging to a Digital Future™:

The printer’s role in the digital future is yet to be determined. We foresee a
blurring of the differences between printers, broadcasters, software and hardware
developers, and others. The term “printer” with its implied “ink on paper” will be
increasingly inappropriate. The traditional prepress services are evolving into a
distinctive imaging business with the potential of feeding a wide range of media,
only one of which will be print....As much as 50% of the sales revenues of
printers in the year 2000 may be from products and services they do not produce
today. Printers are already producing alternative media, with many involved in
software production, CD-ROM production, data and text storage and print on
demand, and a small percentage in video production.

Currently, it is difficult for federal agencies to take advantage of the broad array of
technologies, data management skills, and information management of printing
companies because federal laws tend to pigeon-hole printers as limited to ink on paper
and limit the application of digital technology to companies which may not be printers.
The government needs to be in a position to invite companies to submit ideas to improve
how information is handled. Many of these companies are printers.

1 raise these issues because of the implications of technological change on public
information. There are two circumstances which will compromise the role of Congress
and the federal government in tapping this industry’s potential for providing public
information services: investing in today’s technology by government print shops or
failing to provide a legal framework for the future.

We continue to believe the best way to provide information services to the government
is through the private sector.

One of the successes of the GPO through the years has been its centralized procurement
system. While this centralized procurement system should continue to evolve and
improve, the essence of this program should be retained. Currently, more than 10,000
printing companies are on the list of potential GPO vendors. Most of these companies do
not receive large government contracts. The companies which compete for and win these
contracts are small companies in virtually every city in the nation. While there are some
companies which specialize in government contracts, most use the work to utilize unfilled
press time, and generaily at a very favorable cost to the government. It is the single most
successful small business contracting system in the federal government.

The issue of contracting out printing has often drifted to some fairly arcane arguments
about constitutional law and whether the legislative branch should be procuring work for
the executive branch. There are times when you have to look at something and ask the
simple question, “Is it working?” This system is working. The less we attempt to fix it,
the better off we will be.
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Mr. Chairman, these remarks reflect our views on what we believe would represent the
best reform for the federal government printing, publishing and information system.
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Mr. HORN. Well, we thank you very much. That’s a helpful per-
spective.

Let me ask one general question. I think most of you were here
when the Public Printer and the Superintendent of Documents tes-
tified. Do any of you have a reaction to anything you heard in the
exchange between members of the subcommittee and the wit-
nesses? And if you would like to make some particular perspective,
please go ahead.

Mr. Oakley.

Mr. OAKLEY. Yes, sir. Thank you for the opportunity to comment.

I did have a number of reactions, but one that struck me most
forcefully was what seemed to me—and I spoke to Superintendent
of Documents Wayne Kelley about this at the break—to be an un-
derstatement of the impact of the transition to electronics, that Mr.
Owens had asked about, on libraries and on their users. I think the
impact is indeed significant, and it is creating a significant burden
on both libraries and on their users.

First of all, there is a great deal of information that is only avail-
able electronically, or at least only available in a timely manner
electronically. One specific example that came to my attention in
my library was the annual report of the U.S. Sentencing Commis-
sion. I had a faculty member who—in her own words—was “tearing
her hair out” trying to find this particular publication.

Indeed, we checked, and the latest was not available through the
Government Printing Office; the latest we had in our library was
a 1994 version in microform. But I went to the agency’s Web site,
and sure enough, there it was on the Web site. And I thought, OK,
the 1995 is available. But, unfortunately, it was probably about 500
pages long. Well, we weren’t going to sit there and print out a 500-
page document so that a faculty member could get access to this
document.

In the end, we didn’t have the microfilm; we didn’t have the lat-
est edition. It was only available on the World Wide Web. I did call
the agency, and I requested a copy directly through them, but it
was not available through the depository program.

There are other problems that are created by limitations of tech-
nology. How many computer work stations does the library have?
Some libraries are more well-endowed than others and can afford
access to the World Wide Web; some cannot. So the impact of this
transition is significant.

And you, yourself, alluded earlier to the issue of the Congres-
sional Record, and, indeed, I must add the U.S. Congressional Se-
rial Set, which is creating a significant problem, as well. So I think
that just needs to be emphasized.

Mr. HORN. Let me ask you, since you live in the most library-
rich resource area in the world, namely, Washington, DC, and the
great Library of Congress, are you a Federal depository also, at
Georgetown?

Mr. OAKLEY. Yes, we are.

Mr. HORN. How about the other universities in the area? Are you
the only one?

Mr. OAKLEY. I think most of the universities in the area are, as
well as all of their law schools.
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Mr. HORN. See, in the State of California, I think the only full
depository is the California State Library. And maybe there’s one
in the south; I'm not sure where it is. Now, there are various Fed-
eral depositories. I'm not sure they get everything that they ought
to get.

Mr. OAKLEY. I must add that we are not a regional depository,
which would be a full depository. We only get a very select number
of publications. And indeed, the Congressional Record and the Se-
rial Set are only available to the regionals now, and therefore we,
as a law library, cannot get those. That, as you might imagine, for
a law library, is a serious problem.

Mr. HORN. Yes. I agree with you, and I don’t know why we’re so
skimpy on that. It seems to me any basic university conducting re-
search, at the undergraduate or graduate level, needs those basic
tools of our major institutions.

Mr. OAKLEY. You would think so.

Mr. HORN. So we will try to prod around here, either Appropria-
tions, Joint Committee on Printing, as the case may be.

You had a question, I think, Ms. Lechner.

Ms. LECHNER. Yes, I did. In fact, one thing I wanted to mention,
when the issue was discussed about security and timeliness, with
respect to using private sector printers, it is odd that Boeing,
Microsoft, and Wall Street can rely on our timeliness and security,
but the Government cannot. So I would like to point out that we
think that we do a pretty good job. 'm not aware of any security
violations our industry has ever been accused of.

On the other hand, I would like to mention the fact that Mr.
Davis had brought up the question of small business contracting.
I would like to point out that we think GPO does the best job of
all the agencies in ensuring that small businesses get a huge, lion’s
share of the work. And we think that they are doing an excellent
job in that area.

Mr. HORN. Thank you.

Mr. Jones.

Mr. JONES. Just very quickly. I believe, and my industry associa-
tion does, that the underlying Government information should be
available to everybody with no restrictions. Our job is to add value
and enhance that information. That’s what we are all about. We
are, however, very much opposed to exclusive contracts which re-
move this information from the public’s access.

[The information referred to follows:]

Much criticism has been leveled recently against arrangements between Federal
agencies and private sector companies which, by giving one company exclusive
rights to government information, remove the underlying government data from the
public domain.

In his testimony, Mr. Jones very succinctly articulated IIA’s position on this issue
and we simply want to restate it for the record. ITA has long held the position that
underlying government information created or collected by federal agencies and
meant for public inspection should be available to any and all users on an equal
and timely basis for the cost of dissemination. The Association is opposed to ar-

rangements which place any restrictions on the collection or use of the information,
including exclusive arrangements.

Mr. HORN. In other words, you would let anybody that wants to
add their version of value-added in indexing, in content analysis,
and all the rest of it?
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Mr. JONES. That’s what our industry is all about.

Mr. HORN. Yes. That’s very interesting.

Does‘? the gentleman from New York wish to question the wit-
nesses’

Mr. OWENS. Do any of you think that the GPO should be part
of the executive branch and we should dispense with the Joint
Committee? Have you found the Joint Committee adequate to ad-
dressing your grievances?

Ms. LECHNER. From our perspective, there are any number of
ways to make sure information is disseminated. However, I think,
in hearings of this committee in past years on the issues that have
been brought forward, that even Thomas Jefferson indicated it
might be wise that public information be in the hands of Congress,
because you are elected Representatives, and therefore you are
more closely linked to the public who have the right to the informa-
tion.

We believe that there will always be a role for Congress in deal-
ing with public printing.

Mr. OWENS. Mr. Jones.

Mr. JONES. Personally, I feel it should stay where it is. We will—
my industry association—I will submit a written comment on that
question, as well, Mr. Owens.

[The information referred to follows:]

ITA has not taken an official position regarding the transfer of GPO to the execu-
tive branch. However, for many years, ITA has advocated that the legislative branch,
in which GPO is located, adopt and comply with information dissemination policies
similar to those included in OMB’s circular A-130 and now codified in 44 USC
3506(d). Transforming GPO to an independent, executive branch agency would auto-
matically make it subject to the same dissemination principles. Regardless of where

GPO is located, ITA believes it and the other legislative branch entities including
Congress should, in general, be subject to these dissemination principles.

Mr. OWENS. Your particular problem, though, what due process
have you had with respect to NTIS publishing material?

Mr. JoNES. What have I done, specifically? I have worked pri-
marily through my congressional delegation to try to get to the De-
partment of Commerce. We have a number of letters that we have
submitted through—that our Senator, Senator Pat Leahy, has writ-
ten to NTIS—actually, to the Department of Commerce, which then
passed them on to NTIS.

I assume that OIRA has also seen those, but I have no evidence
of that. There has been never any comment along those lines of the
enforcement being looked at.

Mr. OWENS. So you have not gotten any satisfaction from your
appeals to NTIS?

Mr. JONES. No action whatsoever.

Mr. OWENS. Is there another level? Where do you go next, to the
White House? Would the White House be able to help?

Mr. JoNES. I don’t know. That might be a good suggestion.
Thank you.

Mr. OWENS. Should we not have some other way of handling it,
so that some power to deal with your problem would be somewhere
else?

Mr. JONES. I really cannot answer that question, because I don’t
know the ins and outs of the Government well enough. Personally,
I'd like to see anything that can be done, done. I can understand,
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however, that Congress, with its funding responsibility, as I under-
stand it anyway, seems to be an appropriate place to control that
sort of thing.

Mr. HorN. Without objection, we will put in the record at this
point the exchange of correspondence that you have had, or others
have had in your association, with the Office of Regulatory Affairs
and the Office of Management and Budget.

And staff will pursue trying to bring this to a head as to what
are their policies in this area, and is this a violation of the memo-
randa that the directors have issued over time, and what is the
basis for using the Paperwork Reduction Act as an excuse for this,
if that, indeed, is their basis?

So, if you have those and staff can work it out with you, we
would like an exhibit at this point in the record, without objection.

Mr. JONES. We will. Thank you very much.

[The information referred to follows:]
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In this section of the transcript an important dialog occurs between Mr, Owens and Mr.
Jones regarding an appropriate enforcement mechanism for bringing NTIS into
compliance with the information dissemination rules of the Paperwork Reduction Act
(PRA). Mr. Horn also asks on page 86 that IIA and NewsBank, inc. submit, for the
record, all correspondence between IIA, NewsBank, inc. and the Office of Information
and Regulatory Affairs (OIRA) and the Office of Management and Budget (OMB). We
have attached all correspondence on this issue. However, the correspondence has been
between IIA and NTIS not between ITA and OIRA or OMB. On behalf of NewsBank,
inc., the correspondence has been primarily between Senators, Leahy and Jeffords and
former Commerce Secretary Mickey Kantor as well as between Representative Shays and
NTIS. We believe the lack of OIRA involvement to date is telling.

Additionally, in further response, we want to again commend the Subcommittee for
holding this important hearing which allowed 1A and others to raise issues of concern
regarding federal government information dissemination. As Mr. Jones and the other
witnesses stated, IIA believes that Congress is the ultimate enforcer of the law and must
hold agencies accountable when they are not in compliance. We appreciate the
Subcommittee’s willingness to further pursue with OIRA the issues raised regarding
NTIS.

Unfortunately, ITA has found OIRA to be less than vigorous in enforcing the law and in
assuring that agencies like NTIS do not blatantly disregard its tenets. We would also
suggest that OIRA be asked, on a regular basis, to provide Congress with reports on
actions taken to ensure that agencies, like NTIS, are abiding by the PRA dissemination
rules. We believe there is much more OIRA could be doing.
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(CONGRESS OF THE [_UNITED STATE

May 27, 19%7

Donald R. Johnson

Directoer

National Tachsical Information Servicas
5385 Port Royal Rocad

Springfield, virginia 221s1

Dear ¥r. Johnson:

Recently I was made aware by Dan Jonea, President of
Hevsbank, a company in the Feurth Congressional District
of Connecticut, of doncerns he has regarding practices of
the National Technical Information Service (NTIS). I
wanted te let you know of his copcerns.

NTIS produces a product called World News Connsction
(WNC) which competes directly with private secter
companies., Mr. Jones would like to know the
justification for the dissemination of Pederally~
subsidized electronic news products which compete with
the private sector.

According to Mr, Jones, revenues are not covering
development costs of the WNC product of NTIS. He also
believes other expenses (rent, egquipment, personnel) are
taxpayer supperted. I weuld appreciate any information
you can provide me that will help address Mr. Jones'
concerns.

In the President's Piscal Year 1998 (F¥se) budget,
several Federal organizations are proposed f3r conversion
to "Performance Based Organizations (PBEO)" including
NTIS. 'The criteria for such selection inciude "units of
government committed to clear management objectives,
measurable goals, customer service standards, and
specific targets for improved performance.”

In light of this criteria, I would appreciate your
providing me with the service goals established by NTIS.

hé ] yc{z have any further guestions, please do not hesitate
ta contact we or my chilef of ataff, Peter Qarson, at
202/225-5541.

Thank you for your attenticn to this matter,

Sincerely,
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June 2, 1887

The Monorable Christogher Shays
House of Representatives
Washington, D.C. 20515

Desr Mr. Shays:

Thank you for yvour letier regerding the World News Connection (WNC], an
on-ling subscription offerad to the public by the Nationa! Technical
Information Service (NTIS). This unique product is based on a data stream
from rajor radic and television naws programs, as well.as megazines and
newspapers, from sround the giobe. Thig information is derived from
sublicly available and privately owned sources by the intelligence
community for the official use of the U1.8. Government. In addition 1o use
by federa! govemment policymakers, this information has been aveilable to
the public in & popular daily report format. NTIS has seld this paper daily
repors to American indusiry for more then twenty-Hive years.

Wwithin the past year the intelligence community desided that it could no
longer make this paper vergion available o the public begause of riging
printing costs and changes in international copyright, In order to maintain
the availability of this imporiant news resource , NTIS has entered imte
hundreds of copyright rovalty arrangements with fereign content owners
and moved 10 an extramely friendly on-line means of delivery. This means
that American industry can continue 70 receive this imporiant product a1 a
mogest cost,

To our knowledge, neither NewsB8ank nor any other firm has aver informed
us that & considered the “Deily Reports”™ as 8 competitor end we kiiow of o
reasaon why the on-ling product should be viswed that way, either. indead,
it any comparable information preduct of the depth and scope of the “Daily
Reports” or the WNC were available from the private secior, the
Government would not collect and transiate it indeperdently at its own
expense. .

Mr. Jones may be interested 1o learn that taxpayers are mot supporting the
WNC. NTIS receives no appropristions and is required to support itsai?
through the sale of its information products and services. NTIS is required
by law to be self-sustaining and to cover all costs, including rent,
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equipmant, and personnel. WNC is currently breaking even on operating
costs but we have not yet recovered our startug costs,

NTIS is eager to establish business relationships with private information
veangors. We would be delighted 1o work out a distribution arrangement
with Mr. Jones thet would benefit NewsBank as well as the American
people.

Siagerely,

N A

Donald R. Johnson
Director
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QUESTIONS SUBMITTED BY SENATOR ERNEST HOLLINGS
FOR SENATOR LEAXY

Secretasy Daley, Sesator Leaby bas ruised several ispues regarding
the NTIS' World News Cennection (WNC). I would appreciate your answers
o the following Quastions:

Question. The WNC replaced a paper publication kaewn as the "FBIS
Daily Repors.” What were the monthly cirsulation nuwbers for the
finad year of “FRIS Dajly Reports® and the monthly circulation sumbers
for the WNC sinee its meaprion?

15 sddition, what was the mounthly paid subscriber numbers for the
“FBLS Daily Raport™ and what are the monthly paid subsexibes numbers
for the WNC sinee its inception?

Angwer. The requested figures are attached

Question. The WHNC oparating cost is included in the NTIS budges
for fises] year 1998. What is the profected ravenve for WNC in FY
1998 and what is its projected operating costs? In addition, please
provide the subcommiizes with the projected revenue ané cost figures
FY 1996 and FY 1997 nd the actual revenye and cost Sgures for FY
1356,

Answer. Far FY 199§ we projested 3600,000 in revenue and $417,000
in casts. However, the program was ingugurated later in the year than we
anlicipated. The actual FY 1996 revesus and costs were $97,922 and
$376,211 respectively. Based oo that expesience, we projected FY 1597
revenue and costs at $419,400 and $675,000 respectively. Cur projections
are gn tatget, The projested revenve and eosts for WNC in FY 1998 are
each $800,000, That is, WNC should break evan in FY 1998,

Question. Does NIIS markes the WNC? If so, what are the targer
subseriber goals that NTIS seeks 10 achieve in FY 19987

Answer, NTIS does market the WNC. The targer subscriber goals for
PY 1598 are 800 indtvidual subscriptions sad 55 networked accass
subscriptions.

M 25 ‘97 16:48 202 224 9168
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Question.  The Departnest of Commerce bas pravionsly mudicated that
ansiation costs of articles inciuded in the WNC are not barze by
WTIS. Why docs NTIS ot incorporate this cost Bxto the subyoription
rate for WNC? What is the estimatad zost for this translation?

Answer. NTIS doos not tncur say traoslation costs with respect to
WNC. Sunilaly, translation costs were not charged when the produce
was distributed in paper forn.  Such costs are borme by the Foreign
Broadsast Information Service (FBIS), which is part of the Central
Irtelligence Agency (CIA), in accordanes with its requirement o
collect foreign open sourcw Eiermiure for federal policy makess, NTIS
is provided the duta feed from FRIS, which consists of the translated
articles, in order to make them zcoessible to the public. NTISis
voaware of the estimated eosty for the transistions. This question
should be referred to FBIS.

Questicn. What is the number of sourses that were included in the
:’F!l;lswbzﬂymkeport' and what is the munber of sourees That sre pow included
nthe

Answer. As NTIS did nct produce the "FBIS Daily Repons,” itis
uniware of the gumber of setirces included ia the "FBIS Dally Reports.*
This question should be refersed 10 FBIS. There are 3,442 soutces
inchuded in WNC.

Arachmen:
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Attachrornt
Forrign Broadcast Informatias Service (FBIS) - Daly Baports
Paying Copies Carculated
Month/Year Subscribers pes Month
October "93 544 35,547
Novemnber *35 &51 26,795
December '95 658 39,961
Tanuary "96 546 30,973
February '€ 453 21,145
March "96 470 25,745
April 96 475 28,487
May ‘96 469 25407
June ‘56 454 21,660
July "96 450 2,513
August "98 250 12,599
September 96 165 1540
285,777

Tlatid News Connestion

Month/Year Paying Subseribers?
¢

‘November ‘95

December ‘55 0
January ‘96 46
February "96 67
March "96 125
April 98 154
May ‘96 184
Jame'9s | 204
Juty *95 234
August ‘96 346
September 95 450
Oectcber ‘96 499

Novemnber "898 547
December “96 559

Taouary *97 585
February *57 614
March *97 641
April ‘57 622

*WNC {5 an clestonic product, so we 49 not have figures for
copies circulated,
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Kasten & Co.

815 Connecticuc Avenuc, NW. Suiw 800
Washiagron, D/C. 20006

Tei: (202) 223-5151
Fax: (202) 8338082

June 20, 1996

The Honorable Patrick 1. Leahy
433 Russell Senate Office Building
Washington, DC 20510

Dear Senator Leahy:

Thank you for scheduling the mesting with NewsBank on Tuesday, June 25, 1996. In
preparation, I wanted to share with you some background information on NewsBank and the
issue we would like 1o discuss with you,

Last fall, the Mational Technical Information Service (NTIS), a fee-funded agency of the
Department of Commerce, announced 2 aew on-line produce, the World News Connection
(WNC), The WNC goes far beyond the uaditional gavernment information dissemination
activities and by unfairly competing with private information providers could result in the
loss of jobs at NewsBank and other companies in the information industry,

NewsBank, a privately held publisher, provides information resources to classrooms,
libraries and research centers worldwide. Many of their current news jnformation products
already are serving the same audience targetted by the new WNC product. If NTIS's
products are successful in displacing NewsBank's important product lines from the
marketplace, jobs associaied with those product lines will be in jeopardy. As you know, the
company currently employs 260 peaple in Chester, Vermont.

Witk hundreds of privaie-sector companies invalved in the information industry the public
is fully served without the addition of a federal agency.

As part of the WNC project, NTIS bas also begun compensating forsign publishers for the
use of their information through royaity agreements, and in doing so, will directly compete
with NewsBank and other private sector publishers for the rights 10 the information being
used in WNC. The govemnment's purchasing of information from outside sources marks a
glaring departure from its traditional role in publishing governmeat information, and one
which NewsBank believes is entirely irappropriale.
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Hon, Patrick §. Leahy
June 20, 1996
Page two

For many years, NTIS has been redi inating information from various government
agencies far in excess of the intent of its authorizing legisiation, the American Technslogy
Preeminence Act. This law limits the type of technical data which NTIS is zuthorized ©
redissentinate. The information in World News Connection is clearly not the type of
information envisioned by the Act for NTIS to redisscminate,

NTIS is also in violaton of the Paperwork Reduction Act of 1995 (PRA). The language of
the PRA (section 3507) prohibits restrictive distribution arrangements for govemnment
snformation, and requires the broadest possible availability of government information to the
pubiic. NTIS has cicarly viclated the spirit of this law, by placing reswictive royalty
arrangements on this information. This practice makes it dfficult for private sector
companies to expand distribution of this information to the American publi¢ as envisionsd
by the PRA.

The Faperwork Reduction Act of 1995 and OMB's Circular A-130 spell out federal agency
informaton dissemination policies.

With rerpect 10 information dissemination, euch sgency shall... aot, except whers spocifically
authorizad by statute. . .extablish i sxclosive, restricted, or other disnibution arraagesosst thal
intecfores with timely snd cquitable svailaiility of public informatios to the public: restrict o2
regulate Do use, vesale or radisseminaticn of public information by e public; charge foes or
royalties from Tesale or redissemination of public of public infornmicn; or exiablish user foes for
public information thes excsed the cost of dissemisstion...

NTIS, due to its fee-fumded nature, has been engaging in practices which are exacly like a
private sector company. Thess practices are competing with, and can potentially harm, private
firms such as NewsBank. .

Thank you for your attention o this maner and we look forward o discussing this issue with
you further on Tuesday.

Sincerely,

Robert W. Kasten, Ir,
President

F.8.  You may be more familiaz with NewsBank as Readex. NewsBank bought Readex several
years ago
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ewsBank, inc.

58 Pine Street
New Canaan, CT 06840-5426
{203) 966-1100

The National Technical Informauon Service (NTIS), a U.S. government agency, poses a
significant threat to NewsBank, Inc., which employs 260 people in Vermont.

NTIS's recent development of the World News Connection (WNC) product threatens the future
livelihood of our company by bringing to market a product that directly and unnecsssarily
competes with products and services by NewsBank and others in the information industry. This
threat will jeopardize jobs in three States where our company has significant operations.

NewsBank, a privately held publisher, provides information resources to classrooms, libraries
and research centers worldwide, NewsBank publishes many current news information products
aimed at the same audience as the new World News Connection.  'WNC is now in dirsct
competidon with sorne of NewsBank’s most important product lines, which have been on the
market since 1981, as well as other products published by other private sector electronic
informaticn companies. If NTIS's products are successtul in displacing NewsBank's important
product tines from the markerplace, our jobs associated with those product lings will be in
jeopardy.

In oxder to bring the WNC project o fruition, NTIS has undertaken actions that directly threaten
NewsBank's ability to gather source material for is product lings in glaring departure from its
waditional role in acting as a central repository of seientific, technical and engineering
information, NTIS has begun compensating foreign publishers for the use of their information
that will be included in World News Connection. The negotiation of royalty agrecments with
these foreign entities in the name of the U.S. government seriously undermines the ability of
NewsBank and other private sector publishers to negetiate for the rights 1o the information being
used in WNC. It is entirely inappropriaie for NTIS to act in this manner and indeed would
indicate yet another antempt by the agency to reach beyond its authorized mandates.

No survey of marketplace or public notice/comment in violation of the PRA

Section 3506(d) of the PRA rcquires government agencies to issue public notificalion prior to
creating, changing or deleting an information product, NewsBank is aware of no such activity
and thus was unable to comment on the WNC product prior to its creation. In addition, this
section requires agencies to consider (among other factors) effects on the marketplace of these
actions. We do not know of any such study.

"Noo-technical® information violates limits of ATPA’s NTIS mandate

For many years, NTIS has been redisseminating information from various government agencics
far in excess of the intent of the authorizing legislation far NTIS, the American Technology



165

Preeminence Act (ATPA), Public Law 102-245. This law Limits the type of technical data which
NTIS is authorized to redisseminate. The information in World News Connection is clearly not
the type of information envisioned by the ATPA for NTIS o redisserninate.

Restrictive Distribution Arrangements Violate PRA

NTIS is also in violation of the Paperwork Reduction Act of 1995, Public Law 104-13 (PRA).
The language of the PRA (wction 3507) prohibits reswictive distribution arrangements for
govermnment information, and requires the broadest possible availability of government
information to the public, NTIS has clearly violated the intent of the law, by placing restrictive
royalty arrangements on this information.

This practice makes it difficult for private sector companies to expand distribution of information
to the American public as envisioned by the PRA. NTIS cither failed 1o make itself aware of
privale sector activities 10 provide similar information products and services or it ignored the
impact of its World News Connection on existing private secior competitors in the marketplace.
In either case, NTIS is in violation of PL 104-13, and for this reason alone, it should withdraw
the World News Connection service.

In conclusion, NT1S has for years been engaging in practices which are very much like a private
sectar company. These practices are competing with, and ¢an potentially haom private firms
such as ours. NewsBank, Inc., protests this U.S. goverument intrusion on the domain of private
sector industry and privale secter jobs and urges Congressional intervention to protect its ability
© compele fairly with all entrants inta the market.
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July 8, 199¢

The Honorable Mickey XKantor
Ambassador

U.S. Trade Representative
600 17th Street, N.W.
Washington, D.C. 20506

Dear Mickey,

T am advised that a new on-line product, cailed the “World News
Connection” (WNC), of the Dapartment cf Commerce’s National
Technical Infeormation Service (NTIS) threatens to undermine the
business of NewsBank, a privately held publisher with 260
employees in Chester, Vermont.

NewsBank sells products very similar te WNC to classrocms,
libraries and reseaxch centers worldwide. Thesa key markets
served by NewsBank are also targeted by NTIS for its new WNC
product, but at a cost which is subsidized by the taxpayer and
with which NewsBank cannct compete.

I firmly support federal agencies in their efforts to disseminate
government information to our citizens and, in fact, have
sponsored legislation to increase the amount of, and on-line
access to, such information. According to the Department of
Commerce’s description, however, WNC does not include any U.S.
information, but only “time sensitive information gathered from
thousands of foreign media scurces, including political speeches,
talevision programs and radio broadcasts, and articles form
newspapers periodicals, and books.”

I am concerned that the purchasing by NTIS of informaticn from
ocutside scurces and then reselling it marks a departure from its
traditional role in publishing government information, and one
which may well displace private sector jobs. Specifically, I
would appreciate your response to the following issues that have
been raised regarding WNC:

first, did NTIS provide public notice prior to intrcducing
the WNC, in compliance with the Paperwork Reduction Act?
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Second, did NTIS study the effects on the marketplace of
introducing WNC and, if so, what were the conclusions of
this scudy? .

Third, does subscription revenue cover ail the costs of WKC
and, if not, what other sources of funding are used?

Finally, does WNC enter into roya}ty agreements to obtain
from outside sources the information it publishes and, 3if
so, how do those agreements compare with the “market rate“?

Thank you for your prompt attentiom to this matter.

ATIICEN .
nited States Senator

A, . L el
yy
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The [Heriotable Mickey Kantor
Dapariment of Commercy

1410 Strest & Constitubinn Avenus, N.W.
Washington, D.C. 20230

Dear Me. Secrstery

For many yeas | R3Ve Jeon working (or prssags of lagislation 10 msure that fador!
agencies muka govemment mxro accessibly to its atizens  Accass to elsctronic
guvemment records haips hold the governmant aczauntabla, but aiso is uf vital
sconwin.c impartanca to tha informalion industry and & company lcaled in my stale.

Government intermation is a valuable commadily and a national esource thet
commercial companias pay for, add valus te, and then sall ~ crealing jobs and
sanerating rovenus in the process

tast 181, ma Natlonal Teuwicsl Informalion Servics (NT1S), a fee-lunded agency of the
Depanment of Commercs, announced 3 new on-ine pradudd, the Word News
Connectian (WNC). it appaars the WNC goes far beyond ths traditional government
Intormation dissemination activitias and by unfairly competing with private Informatian
pravigers could resudi in the loaa of jobs In the informatian industry.

NewsBank, a privataly held publishar with a ldrge facility in Verment, grovides
informatiur resaurces lo classrocms, kbraries gnd research Sonters wuldwide. Key
markets which NewsBank serves aw also targetad by tha new WNC product, |f
NewsBank = abifily 10 plecs il products is hampered dus 1o the introduction of N1ISs
slocironic pradusts, pbs associaind with those produst fines will ba in jecpardy.

§ wiewild like yout rasponsy to the following j§8Uas (nat have been brought 1o my
attarion regarding this new pradus:

in compliance with the Magorwork Reducticn A, did NTIS pravide pubilic notice
prar 10 InTnducing the World Hews Connection”?

Did NTIS study Ing oifects on the marksiplace of inoducing WNC> 1a the tatal
expensa of publishing. disrbuting. etc., WNC completsly paid for througn
sebseriplon rovernda.andd f nat. whet ofher eourcas of.linding ars uliigsd? -
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The Honorabie Mickay Kantor
July 8, 1996
Page two

What are the royalty agreements with sources for the WNG, and how do these
agreements compare with the "market rate?

i am comeerned that the government's purchasing of infarmation from outside sources
and then reselling it marks a departurs from its traditional rols in publishing government
information, and one which may wel| displace private sector empicyess.

Thank you for your attention 1o this matter and | look forward to hearing from you seon,

Sincerely,

James M. Jeffords
JMJwbt



HOWARD DEAN, M.D.
Governor

Htate of Vermont
OFFICE OF THE GOVERNOR
Montpalier 05605

Tel: (202 A28-8358
Tax: (802) 826.3299
TOD: (003) 428, 3848

August 23, 1996

The Honorable Mickey Kantor
Ambassador

U.S. Trade Representative

600 17th Street, N.W,
Washington, D.C. 20506

Dear Mickey,
I've tried to contact you by phone about this without success.

T understand that the National Technical Information Service (NTIS), of the U.S.
Department of Commeroe, is producing a new product line called the *“World News Coonection®
C). Unfartunately, the NTIS will directly comipete with NewsBank, a private business in
Vermont that praduces & product very similar to the WNC, This comperition subsidized by
taxpayers, seriously jeopardizes NewsBank and other private eompanies.

‘While I appreciate and support NTIS's efforts 1o distribute government information, and
recognize they do not wish to endanger private companies, | am understandubly troubled. By
selling and ressliing information, the NTIS is tuking 00 & role that has iraditionally been ane for
the privaie sector.

1 would greatly appreciate your assistance to ascertain what efforts, if any, were made hy
the NTIS 1o determine the possidle impact of the WNC on the marketplace. As well as, whether
the NTIS enters into any royalty agreements to obtain information and whether it pses ’
subscription revenues from the WNC to cover its costs.

Thank you in advance for any assistance or information you are able to provide.

Sigcersy, Z

Howard Dean, M.D.
Gavernor

Trinund as Recpeicd Fager Dvtuond Wihaw Oxlaging
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AT
ssPlNEST-NEch,.
Daniel §. Jones, President
NewsBank, Inc.
P.C. Box 2189
Chestar, Vermont 05343

Dear Dan:

As you kncw, after our meeting in June, I 1nqu1red of Mlcky
Kantor about the National Technical Information Serwvice’s (NTIS)
new on-line product, World News Connection (WNC).

My staff, along with member of Senator Jefford’s staff,recently
met with Walter Fioch, Associate Director for Business
Development at NTIS, David (Dug) Greevy, a specialist fxom the
Office of Business Development, and other senior Commerce
Deparctment representatives to discuss this mattexr. Apparently,
WNC was launched to make available elec:ronzcally the same
foreign open-source material that has been distributed in paper
form in the publication Daily Report. This publication is
initially prepared by the Forsign Broadcast Information Service,
which is part of the Central Intelligence Agency, and then
distributed to the public by NTIS.

The CIA is phasing out the papex form of the Raily Repoxt and
will only make the matexial available electronically. WNC is the
distribution outlet that NTIS has developed to continue to make
this material, which is originally collected by a government
agency at taxpayer expense for legttxma:e government uses,
available to the public, much as it did with the Dajly Report
Since this marterial is copyrighted, NTIS is ensuring through
agreements with original sources that WNC has the right to
distribute an electronic version of the material.

The Commerce Deparimen: representatives, paxtzcularly Mx.. Finch,
were aware of NewsBank’s indexing product for the

and the impact on NewsBank resulting from the phasing out of the
Daily Report.
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Mr. Finch and Mr. Greevy are willing to discuss with you options
for poasible new product lines using WNC. If that would be
helpful, I would be bappy to set this meeting up. Please call
Beryl Howell, at 202-224-3406, to discuss times that would be
convenient.

Sincerely,

PATRI . L
United States Senator
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September 24, 1996

The Honorable Semator Patrick ). Leahy
Urited States Scnate
Washington, DC 20510-6275

Dest Senator Leahy:

Thank you fur your August 23 letter regarding NewsBank's difficulties with the National
Technica] Information Sexvice (NTIS).

It appears that NTIS bhas missed the point of NewsBank's objection to their World News
Counection product. The real problem is that WNC competes with NewsBank's international
formation praducts, not our index to the FBIS Daily Reports, which ate being phased out

NTIS zpparcatly has not assessed the impact of its new product on NewsBank and other
private sector businesses, as required by the Paperwork Reduction Act. WNC competes not
only with NewsBank but with others n the information mdustry and violates the spirit, if not
the letter, of P.L. 104-13. Consider the attached correspondence from the Information
Industry Association

If WNC material is copyrighted, as your letter states, then it is not U.S. government
information. It is private information that NTIS acquired by paying royalties to many of the
same publishers that NewsBank and other private information providers pay.

While we agree with your observation that there is a legitimate need for this nformation to be
disseminated for government use, there is no need for NTIS to sell this information outside th:
U.S. government, since a mumber of private companies fulfill this aeed with sirpflar imformation.
WNC cleady goes far beyoud the NTIS mandate to re-dissamninats U.S. government
information.

In addifion, your July 8 letter 10 Mickey Kantor poses four questions about WNC—-none of
which appear 10 have been fally addressed by NTIS, based on the information you relxyed to
us.

NTIS did indicare that they are paymg royalties, though they have
apparently not mdicated how their rate compares to the market rate.
Three other essential questions remain:

Did NTIS provide public notice prior to introducing WNC ia compliance
with the Paperwork Reduction Act (as discussed above)?

Did NTIS study the effects on the marketplace of mtroducing WNC

AN EQUAL CPRCRTUMITY EMPLGYER
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and if so, what were the canclusions of that study?

Daes subscription reveaue cover all the costs of WNC and if aot,
what other funding sources are used?

In closing, you reference that NTIS would be willing to meet with NewsBank. We would
welcome the opportunity to meet with Don Johnson, Director of NTIS-- with your staff
present, also want to be clear that our goal remains steppmg this govemnment competition
and preserving jobs in our Verment facllity. 1will be in touch with your office to arrange a
meeting.

Thank you again for your attention to this marter.
Smcerely,
President

DSJlipj
attachment
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October 10, 1996

The Honorable Mickey Kantor
U.S. Department of Commerce
Washington, D.C. 20230

Dear Micksey,

Wa both wrote to you separately in July 159€ about & new on-lines
product, called the “World Naws Connection” (WNC), of the
Department of Commerce’s National Technical Information Service
{NTIS). WNC competes directly with a number of information
products of NewsBank, a privately held publisher with 250
employees in Chester, Vermont that has provided international
news information for gver fifteen years.

At a meeting in August with members of our staffs, NTIS
representatives acknowledged that the phasing cut of the FBIS
paper publication Daily Reports prompted the launch of WNC and
made obsclete NewsBank’s indexing product for Daily Reports.

WNC represents s larger threat to the business of NewsBank than
the loss of its indexing product for Daily Reports. WNC cbtains
its news and information from many of the same non-U,8. media
sources that NewsBank uses not oaly for its microfiche products
{e.g., NewsBank, NewsBank Reference Sarvice, NewsBank Raference
Service Plus), but alse for its electronic znd planned on-line
products (e.g., Global NewsBank, International NewsFile,
International NewsBank, NewsBank NewsFile Collection, €D
NewsBank, and NewsBank Curriculum Resocurce).

While we apyrecxate the time NTIS representactives spent with our
staffs. we remain very concerned that the launch of WNC paid
*nadequate attention to supplanc;nc privatz ssctor information
services. We would appraciate writren responses to the following
questions regarding WNC that we raised in our earlier letters:

First, did NTIS provide public notice prior to introducing
the WNC, in compliance with the Paperwork Reduction Act and,
if so, in what form were the notices provided?
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Second, did NTIS study the effects on the marketplace of
introducing WNC and, if so, what were the conclusions of
this study?

Third, does subscription ravenue cover all the costs of WNC,
including translation costs, and if not, what other sources
of funding are used?

Finally, we understand that WNC enters intoc royalty
agreements to obtain from outside sources the information it
publishes and we would likz to know how these agreements
compare with the “market rate”?

Thank you for your prompt attention vo this macter.

Sincerely,

P . LE
United States Senator

c¢:  Daniel §. Jones, President
Patrick Jeffrey, Dir. Of Public Relations
NewsBank
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December 12, 1998

Myr. Daniel &. Jones
President

Newsbank, Inc.

P.0. Box 219

Chester, Vermont 05143

Dear Mr. Jones:

Enclosed are Mickey Kantor's responses to the guestions Senator
Jeffords and I asked the Department cof Commerce regarding“World
News Connection.” Please let me know your thoughts after you
have had an opportunity to review this response.

ginceraly,

PATRICK J. LEAHY E

United States Senator
enclosure

ee: Parrick Jeffrey
Rebert W. Rasten, Jr,
Pat Kennedy
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THE SECRETARY OF COMMERCE
x j Washington, B.C, 202830
s NG -2

The Honorable Patrick J. Leahy
Committee on the Judiciary
United States Senate
Washington, D.C. 20510

Dear Senator Leahy:

Thank you for your cosigned letter regardlnq the World News
Connection (WNC). The WNC is an on-line suhscrxpt;on service
operated by the National Technical Information Service (NTI1S), an
agency of the Department of Commerce that supports itself sclely
by the sale of technical information products and services.
Through the WNC, NTIS makes available to the public informatien
that has been collected by the United States intelligence
community f£rom thousands of newspapers, magazines and other open
source material around the world.

Your letter suggests that the introduction of the WNC as a
replacement for the Foreign Broadcast Information Service's
printed "Daily Reports" rendered obsolete an indexing product
Lased on those Reports that had been produced by your
constituent, NewsBank. It also suggests, more broadly, that WNC
xmproperly competes with the private sector. I appreclate the
oppurtunxty to clarxfy both points as I believe they raise
important questions of public policy.

The information made available through the WNC is collected by
the xntelllqence community to aid federal policymakers. Such
information is often important to investment, exporting and other
private sector activities which the Department of Comwerce
serves. Therefore, to further the Department's mission, NTIS has
distributed it for more than twenty-five years in paper form.
NewsBank was a subscriber and, as your letter notes, even created
a value-added indexing product based on it. We are not aware
that NewsBank or any other firm ever viewed the "Daily Reports"
as a competitor. Indeed, if any information product of the depth
and scope of the "Daily Reports” had existed from the private
sector, the Government would not have collected and translated
this information independently.

The intelligence community decided that it would no longer make
this product avallable to the public in printed format. <That
decision was based in part on the high cost of prxnt;ng

However, it was also based on dificulties that the intelligence
community ran into in securing copyright clearances. NTIS
agreed to convert it to an electronic format and to secure the
necessary clearances. This meant that an important product that
is compiled by the intelligence community at considerable effort
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The Honorable Patrick J. Leahy
Page 2

could continue to be made available to the taxpayers. The
intelligence community's decision to terminate the printed
version, however, also eliminated the need for NewsBank's
indexing feature.

We are interested to learn from you that NewsBank has plans for
on-line products. NTIS has informed me that its copyright
licenses enable it to make the WNC available to qualified
commercial sublicensees. At some point, I would hope that
NewsBank and NTIS may be adle to work together so that a wider
public can access this valuable information preduct.

1 an enclosing an attachment prepared by the NTIS responding to
your specific gquestions. If you have any questions concerning
the intelligence community's decision to terminate the printed
version of the “Daily Reports® or the adeguacy of private sector
information products for Government intelligence needs, I suggest
you bring your concerns to the attention of the Director of
Central Intelligence who is in a batter position to address thenm.

Michael Kafitor

Enclasure
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RESPONSE TO QUESTIONS PCSED BY SENATOR LEAHY
AND SENATOR JEFFORDS REGARDING THE
WORLD NEWS CONNECTION (WNQ)

1. Did NTIS provide public notice prior'to introducing the WNC,
in compliance with the Paperwork Reduction Act and, if so, in
what form were the notices provided?

For several months prior to launching WNC, NTIS invited
focus groups in to help it design and test the product,
demonstrated how it would work at appropriate trade fairs,
and announced its impending availability at speeches and
other appropriate public events. In addition, for several
months the "Daily Reports" sent to all subscribers,
including NewsBank, contained statements that the printed
version was to be discontinued.

2, Did NTIS study the effects on the marketplace of introducing
WNC and, if so, what were the conclusions of this study?

NTIS did not conduct a formal study. The WNC is essentially
an electronic version of a popular product that had existed
in another format for many years and had no private sector
counterpart. As the intelligence community determined that
it would no longer pay to have the product printed, NTIS was
concerned with preserving the public’s access to information
the public had paid for and that had proven to be popular.

3. Does subscription revenue cover all the costs of WNC,
including translation costs, and, if not, what other sources of
funding are used?

Subscription revenues are just about at break even on
operating costs, but we have not recoverad all development
costs. This is not unusual. Many new products or new
formats for existing products take time to break even. We
expaect that the WNC will be no exception. Until then,
development costs were supported through other products and
services sold by NTIS. NTIS is reguired toc be fully self-
supporting. Accordingly, it seeks no annual appropriations
for the WNC or any of its other products or services.

As a technical matter, the open sources used are either in
English or are translated by the intelligence communicy, so
there are no translation costs that are borne by NTIS.
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4. Finally, we understand that the WNC enters into royalty
agreements tc obtain from outside sources the information it
publishes and we would like to know how those agreements compare
with the "market rate"?

NTIS places 25 percent of revenues in a royalty peol to be
divided with copyright holders based on usage of their
materials. Consultation with industry experts indicated
that private sector royalty rates ranged from 15 percent to
40 percent for comparable content.
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£.0. Bax 219, Chester, Vermont 05143
{802) 375-2397 & FAX (302) §75-2371

January 14, 1997

The Honorable Senator Patrick J. Leahy
United States Senate
Washington, DC 20510

Dear Senstor Lealy:

Thank you for forwardmg the Devember 2 letter from Mickey Kamtor regarding difSculties
NewsBank, inc. is experiencing with the Nationa) Techmical information Sexvice (NTIS). 1am
providing my thoughts on the letter as you request m your caver letter.

We have noted Mr. Kantor's remark that NTIS and NewsBank msy be able to work together “at
some poimt,” but that does not address the issue which threatens jobs at our Vermaont facility,
where NewsBank employs 275 people. My Kantor's response has also left unanswered key
gquestions which you and Sexator Jeffords raised in your letter of October 10,

In the first paragraph of Mr. Kantor's lettzr, he mentious that NTIS provides "technical’
govemnment information to the public. I question how “technical” broadcast news is, snd we
continue to dispute the very brosd interpratation of the term “technical® as viewed by NTIS. -

NTIS was formed to make available governmery information which would not otherwise be
availabie to the public, but Mmdreds of sources within NTIS' Wordd News Conuection product
(WNC) are svailable from commercial sowrces, soch as the BBC, Lexis-Nexis, and other ..

_ Englich-Ianguage sousces which can be cbtained directly from individual medis cutlets such as
Xinhua {Chins), Kyodo {Japan), Deatsche Press-Agentur {Gomany), 1md Agence Frmce Presse
(Fromce). Thus, NTIS is violating the itent of their chater by providing the samne soarees in
WNC (which are from privete, copyrighted scurces), as NewsBank and other private publishers
use in their products, and thus is competing with the private sector.

The third issue is the extest of taxpayer sopport for WNC.  Mr Kantor argues that this
mnformation should be made gvailable 1o the public because i is prepared at topayer expense, but
much of & already i3 available to the public through other sources In the addendum to Mr.
Kantor's letter, the NTIS states that tanslation oxpenses which are bome by taxpayers (and
pr bly other overhead expenses, such as remt, etc.) are not included in this product. This
creates 2 cost structvuxe far below that of private tax paying businesses such as NewsBaak.

M Kamtor frther bases many of his statements ou the Bt thn WNC s essentially the same
preduct as e former paper Daily Reports.  This is imcorrect because 2 appears there me
approximately 400 sources not m WNC which were in the former FBIS Daily Reports. While

AM EQUAL OFPORTUNITY EMPLOYER
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there was no competing pmduct for the paper Daily Reponts, now that it is in electronic format,
WNC is now in u marketplace with other slectronic products which contain shmilar

mformation. Ihe—ErLECTROMC dc[zvery of the information is the crucial diffarence which now
creates the threat to NewsBank.

The last ares stil unanswered from your October 10 letter has to do with NTIS' violaton of the
requirsments of the Paperwork Reduction Act (PRA) by falng to conduct  a study of the
marketplace when this mformation was changed to electrovic format (see Question 2 of the
sddendum to Mr. Kantor's Jetter). The changs to slectronic format, slong with the change in the
sources from the FBIS reports, is clearly a major change in a product, sad Section 3506(3X2) of

the PRA requires 2 study of the marketplace for new mformation products or changes in existing
products.

Had NTIS cenducted the study required by the PRA, it would have discovered that electronic
information already exists which duplicates mmch of the comtent of WNC, aud that WNC would
be competing with private sector firms; the opposite of the mission of the Comumerce Department
to foster private enterprise.

Mr. Kantar's suggestion that we contact the CIA reggrding fts decislon to stop publication of the
papex Daily Reports does not address NewsBank's concetns and is not relevant to this issae.

1 am hoping that we can obtain a prompt response to this letter because mmporiant jobs i
Vermont axe at stake. I am swars that the Department of Conrmierce snd WTIS will be subject to
anmual gversight hearings in both the Houso and the Senate soos, zod NewsBank would ke to
suthesemblunsndﬂxwedmth: ppropriste ight or confirmation hearings conting up this
session.

Sincexsly,

Danied S, Jones
President

D8I
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In.

INFORMATION INDUSTRY ASSOCIATION

July 30, 1996

Dr. Don Johnson

Director

National Technical (nformation Service
52835 Port Royal Rd.

Springfield, VA 22161

Dear Dr. Johnson:

On behaif of the Information Industry Association, | am writing again to express strong
concern regarding several recent NTTS activities. These activities are in direct conflict with the
Paperwork Reduction Act of 1995 (“PRA,” “P.L. 104-137) and other good government
information policy practicss. They include the continued use of flawed 1996 Database
Agresments; implementation of a2 new service - World News Service; a recent closed-door
mesting of the NTIS advisory beard; and deveiopment of a propesal to um NTIS into a public
corporation outside of open public scrutiny. Many of the issues I raise here have been brought to
your artention before and have besn outlined in testimony before Congress. Your lack of
response to our garlier expressions of concern, including specifically IIA’s letter of January S,
1996 (attached), do not obviate the fact that the practices implemented by your agency continue
to be in violation of federal law and threaten continued access to a valuabie government
information resource.

First, it has rscently come to our attention that NTIS continues to issue Database
Agreements which ars in conflict with an important information policy iaw, the Electronic
Communications Privacy Act, specifically 18 USC §2703. As 1A has noted before, this section
of the law makes it illegal for information service providers to reveal subscriber information to 3
government entity unless the government uses an administrative subpoena: unless it obtains a
Wwarrant or a court order; or unless the subscriber grants specific consent. Nevertheless, the
Database Agreements issued by NTIS since our January letter continue to include provisions
calling for private sector resellers to provide your agency with subscriber information of the kind
outlawed under 18 USC §2703.

Second, the Database Agresments continug to show dlatant disregard for the mandates of
P.L. 104-13. Last year, during conversations organized by the Office of Management and
Budget (“OMB™), you clearly stated 1o IIA representatives that NTIS believed certain provisions
of its 199F agreements to be in violation of the newly enacted Paperwork Reduction Act.
Moreover, you iridicated at that time that NTIS would attempt to revise the 1996 agreements 10

1625 Massachusets Avenue, NW  Suite 700 Washington, DC 200236 202.986-028¢  FAX 202-638-4403
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eliminate this inconsistency with the law. Conwrary to your statements of last vear, the 1996
agreements not only continue the practices that are in violation of P.L. 10413, but compound
them. As before, the difficulties we have with the new agresments are with both the philosophy
underlying them, and the specific contractual provisions.

The tenet underlying the agreements — wuming taxpayer-generated pubiic dara into a
commercial asset of NTIS —~ is anathema to the goal of ensuring the widest possibie access to
government information through a diversity of public and private sources as envisioned by P.L.
104-13. This sense of NTIS as proprietor of the data is evident throughout the Database
Agresments. One particular Section entitled “Maintaining the Value of the Dartabase,” makes it
clear that NTIS — like a for-profit company ~ is Grying to protect its product by restricting use of
its databases. The problem with NT{S's philcsophy is that the product being protected is
important federal gevernment information which is collected at taxpayer expense. Because the
public’s use of government information is a right. not a privilege, any person who has acquired
public information should be free to use it, sell it, or otherwise disseminate it for any legal
purpose without paying any additional fees or royalties for it.

Apart from these as vet unresolved problems with the Database Agreements, it has also
come to our attention that NTIS has implemented a new information service, the World News
Connection, which is in direct competition with products and services provided by several of our
member companies. The information being provided by the service, news clippings from the
CIA’s Foreign Broadcast Information Service, clearly is well outside the scope of NTIS®
authorizing statute — which allows for the collection and dissemination of enly scientific,
technicai and engineering information. We also understand that NTIS has negotiated royaity
agreements with the foreign publishers to reproduce this information - agreements which by
their very nature imply unwarranted, direct competition with current private sector activities.
This is yet another example of NTIS acting as business rather than as a governmental agency in
compliance with P.L. 104-13, one of whose primary purposes is to increase aczess to federal
government information, Specifivally, we belicve that NTIS violated Section 3506(d)}{(3) of P.L.
104-13 when initiating this service without adequate notice to the public and without receiving
comment regarding the service.

IIA is also aware that in mid-June NTIS held an advisory board meeting which was
closed to the public to whom the agency is ultimately responsible. The Federal Register notice
announcing the meeting stated, “The purpose of the meeting is to review and make
recommendations regarding general policies and operations of NTIS, including policies in
connection with fees and charges for its services.” These are clearly issues not oniy of interest.
but of great financial impact 1o [IA members and their customers, as weli as other members of
the public. Clearly, it is inappropriate for a public agency like NTIS to discuss policy issues
affecting the public interest in mestiags that are closed 10 the public. However, the notice went
on to state, “The session will be closed becauss premature disclosure of the information to be
discussed would be likely to significantly frustrate implementation of NTIS' business plans.”
We believe that NTIS' function and purpose is not to be “in business™ but rather to provide broad
dissemination of scizntific, technical and engineering information in an open and forthright
manner that encourages public accountabilicy.

Finally, we have heard and scen reports of a current NTIS proposal to turn NTIS into a
public corporation. The proposai has not been circulated publicly; thus, industry has not had an
opportunity to provide input. Nevertheless, this type of proposal has the potential to have a
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significant impact on private sector information providers especially if, as at least one newsletter
report suggests, the proposal seeks to exempt NTIS from P.L. 104-13. [t would be unfortunate if
unlike ather responsible governmental agencies who are contemplating public corporation status
-~ namely the Patent and Trademark Office -- NTIS does not seek broad public review of its
plans.

As stated above, NTIS practices during the last year are clearly in violation of important
information policy laws -- not to mention good and ethical government practices. They may be
gaod practice for the “business” of NTIS, but both federal law and decades of sound information
policies demonstrate these practices are not good for the businesses and citizens of America. If
these various proposals stand or move forward, they will chill the desire of commercial vendors,
as well as nonprofit institutions and organizations, 10 use the valuable information held by NTIS
10 increase the public’s ability to gain knowledge about critical scientific, technical, engineering
and business information.

Again, we strongly urge you to adhere to both the letter and spirit of 18 USC §2703, P.L.
10413, and sound practices of open government by (1) revising current and future Database
Agreements; (2) stopping the practice of competing directly with private sector providers,
including those who offer products similar to your newly created World News Service; and (3)
releasing information about both the recent proceedings of the Advisory Board mesting and the
proposal to turn NTIS into a public corporation.

Sincerely vours,

T Lsnn

‘Ronald G. Dunn
President
Enclosure

CC: Honorable Mickey Kantor
Honorable John W. Warner
Honorable Wendell H. Ford
Honorable William F. Clinger
Honorable Steve Horn
Saily Katzen, Director, Office of Information and Regulatory Affairs
Bruce McConnell, Office of Information and Regulatory Affairs
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i _Z. %, UMITED STATES DEPARTMENT OF COMMER:
v Nea; . | National Technical Infurmation Servics

‘\lz; J | 528% Port Roval Aasd
# | Sormgfisd, Virgms 22181
. OFFICE OF THE DIRECTOA

September 20, 1986

Mr, Raonald G. Dunn

Prasident, Information Industry Assn.
16285 Massachusetnis Avenue, NW
Suite 700

Washington, D.C. 200386

Dear Mr, Dunn:

Thank you for your recent letter questioning a number of our information
dissemination practices. | hope that you and Mr. Duncan will find the
following responsive 1o your concerns.

Subscriber information:

Your first question cancerned provisions in our database agreements asking
aur distributors to pravide certain subscriber information. As your letter
corractly stated, the Electronic Communications Privacy Act permits service
providers to reveal subscriber information 10 us only if they have consent or
under certain other conditions. We expect our distributors 10 comply with
their legal obligations and to take take appropriate steps to ensure that they
have obtained the necessary consant.

We have recently revisited this matter. We have conciuded that we do not
need the names of subscribers who access databases. However, we do
seek general information about subscribers so that we can ascertain usage
patterns. Seeking and ¢ollecting such information in a manner that does not
reveal individuals® identities is permissible under law and ensures that a
database is serving the public’s need.

A number of our distributors still prefer to give us their customer lists so we
can make the relevant usage determinations. They prefer not 1o put
themselves to the extra work of disaggregating the information and
recompiling it in a way that meets our needs but does not identify specific
subscribers, Accordingly, our policy is not 1o require names or addresses
but 1o accept whatever usage pattern information format is most convenient
1o the distributor. However, we do not maintain this information in a
manner that would permit us to retrieve it by any individual identifier.
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Your second question suggests that our Database Agreement violates the
Paperwork Reduction Act. As you know, NTIS charges commercial
redistributors an annual lease fee of $10,000 plus forty percent of the
revenue derived from the Database.

The PRA‘s overriding charge to agencies with respect to information
dissemination is to maximize the public’s access to government information,
The PRA also contains specific requirements designed to further that
objective. The drafters of the PRA recognized that, at times, implementing
the Act in this area would require choices among a set of imperfect
approaches. The Senate Governmental Affairs Committee {Senate Report
104-8 at p. 25} and the House Government Reform and Oversight
Compmittee {House Report 104-37 at page 27) in discussing these
requirements, independently noted that "Federal agencies must develop
approaches and make specific dissemination decisions that balance amaong
competing forces and interests.” | believe NTIS has done this successfully.

NTIS, which receives no annual appropriations, charges fees that are
calculated to enable it 1o recover the costs of providing a Bibliographic
Database service, now about $3 million per year. This includes the cost of
collecting, sorting, abstracting and all related services that enable the public
to find the technical information they want conveniently. in the electronic
age, the task of bringing order to chaos will become increasingly impaortant
and NTIS’ costs in doing so must be recovered by fees,

NTIS* approach is to enter into a revenue sharing arrangement with potential
redisseminators who can add vaiue to the Database and increase its
availability to citizens who otherwise might not have knowledge about or
access 10 it. There will also be a standard fee. This, we believe, halps t©
achieve public policy goals of avoiding restrictive arrangements and
encouraging multiple access points, while allowing us to contirue providing
this important service.

The only other options are for {1) Congress to provide annual
appropriations; {2) NTIS to shift costs to purchasers of other products and
services; or {3} NTIS to charge a much higher fixed fee. The first is not
favored by the Administration; the second wauld be unfair to NTIS's other
customers; and the third would drive distributors away, thereby undermining
the public policy of encouraging multiple access points for government
infarmation, as noted above.



189

Maintaining the Vaiue of Datgbases:

Your third question relates to a section of our Database Agreement which
specifically obligates distributors not to take any action that would
undermine the investments made by NTIS and its other distributors. Qur
distributors, who have made significant investments that add value to the
Database and enhance its usefulness to the public, recognize that the
provision is there for their mutual protection. They have told us that they
regard it as a major improvement over the former agreement. | believe they
wiit be surprised to learn that you consider this provision to be inconsistent
with the public interest. [f their investments are jeopardized, their
willingness to carry the product diminishes. That wouid seem to defeat the
very policy of encouraging widespread access through a diversity of sources
that you mentioned.

World New: nnection:

Your fourth question related to World News Connection, which you said
competes with private sector services and goes beyond NTIS’ hasic mission
of providing scientific, technical and engineering information. WNC is the
electronic version of the Foreign Broadcast Information Service Daily
Repaorts that NTIS has distributed for the past 25 years. These reports are
compiled by the intelligence community from open source material around
the globe to aid federal policy officials. The intelligence community has
announced that it will no longer make this product available in print.

This meant that a valuable resource would have been lost to the pubiic
unless some action were taken. Two years ago NTIS agreed to undertake
the responsibility of making it available through FedWorld, its electronic
platform that-many agencies use for communicating with their constituents.
This required us to establish a pracess for ensuring that international
copyrights were honored and their owners paid a portion of any revenues
derived from this service.

We do not believe that that the public would be better served if this
information were no longer available to it, and we do not understand why
you believe the electronic version competes with the private sector when
we have hearc no similar complaints about the printed version. {f this same
broad coilection of information were currently compiled and transiated by
somegne in the commercial sector, the intelligence community wouid
undoubtedly leap at the opportunity to buy it. The fact that the intelligence
community continues its current practices suggests that it has no viable
alternative.
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In arranging its copyright clearances for the WNC, NTIS made certain to
include a provision that would permit us to license the WNC to private
sector resellers. If any of your members have an interest in this they should
be encouraged to contact me.

Before moving on, | would also like to clarify our policies regarding the type
of information we disseminate. Our basic cbligation is to maintain a
permanent repository of scientific, technical and engineering information,
which has been broadly construed by the Comptroller General to include
business-related information.

! Meeting of the Advi Board:

The Board met in closed session at the request of its chair and with the
concurrence of the Department’s General Counsel to discuss business
aspects of joint ventures with the private sector, which NTIS is authorized
to enter into pursuant to its organic legislation and which invoive proprietary
infarmation. You have objected to our discussion of such matters in private
in part because you apparently do not believe we should be “in business.”
We believe that joint ventures are an appropriate way for agencies 1o make
information products available to the public that would otherwise be
discantinued or that would cause agencies to discontinue some other
publication or service, and at no cost to the taxpayers. As long as we are
required to operate on earned revenues, we believe we must operate in a
business-like fashion.

pora :

NTIS is proud to have been selected by the Administration as a candidate
for status as a Performance Based Organization to be known as the National
Technical Information Service Corporation, which more accurately reflects
the businesslike nature of our operations. We have sought the counsel of
our Advisory Board which is composed exclusively of private sector experts
in information use and dissemination and we do not believe the legislation
contains any provision that will have an adverse impact on private sector
information providers. Our PBO proposal is in final stages of the formal
Executive branch clearance process so we cannot make the details of the
actual text public. However, | have provided numerous briefings on the P8BQ
process and the authorities we seek.. We have also made quite public our
plans and intentions in interviews with the press. | wouid be delighted to
share these views with llA, but have never been asked.

In conclusion, | regret that you have so many problems with us. You have
not hesitated to be frank with me, so | am sure you will not object if |
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respond in like manner. The basic probiem, fram my perspective, is that {{A
is unwilling to recognize or accept that NTIS receives na appropriations for
operations and must, by law, recover all its costs. While NTIS is trying to
accornmodate competing interests, you appear to see things in terms that
allow ng compromise and you are taking positions, such as that described in
itemn 1li, that do not appear to be in the best interests of our distributors,
who are also part of the information industry. .

I wouid be delighted to meet with you and any of your membears who have
specific concerns about our practices and policies. We would be happy to
host a meeting at NTIS at your convenience.

Sincerely,

ChaR 04—

Donald R. Johnson
Director
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Mr. HORN. The gentleman from New York.

Mr. OAKLEY. If I might add?

Mr. OWENS. Go ahead.

Mr. OAKLEY. I was just going to answer your question, but if you
wanted to pursue this other issue, that’s fine.

Mr. OWENS. There’s a larger problem of a great amount of mush-
rooming messiness with respect to policy. Who can deal with fugi-
tive publications, for instance? The law is supposed to require that
they funnel the publications in a certain way so that they eventu-
ally get into the depository libraries.

If they are not doing that, if agencies are not doing that, if elec-
tronic publishing formats allow them to flout the regulations even
more or ignore them, then who can get a handle on this? Do we
need a stronger Joint Printing Committee? Do we need some other
body to supersede the Joint Printing Committee?

Who should make the policies with respect to NTIS suddenly de-
ciding it wants to do a certain kind of information product? The
Census Bureau will only produce its information in electronic for-
mat.

I mean, Congress has obviously allowed them to proceed on that,
but if it does not work, and if it does what I think it’s going to do,
continue to deny census information to people who very much need
it, continue to put our libraries in a very bad position, because
many of them cannot handle electronic formats, and they very
much need information about the census, who is it who is going to
be able to respond to the grievances and the inadequacies, and be
able to adjust it with some kind of authority, is the question?

Ms. LECHNER. Mr. Owens, we believe that it is Congress’ role,
and we would support anything that Congress did, in terms of leg-
islation, to rein agencies in. Frankly, we think that GPO has done
a good job with the publications that go through it. We think that
agencies need to be reined in, and we believe that only Congress
can do that.

Mr. OWENS. Well, “Congress” is too general. Congress ultimately
creates some body. You need something which is closer to the situa-
tion, that has the authority of Congress behind it, which will keep
up. These are changes that are taking place quite rapidly. For Con-
gress to try, as a body, to stay on top of it, is insufficient. You need
something beneath it, something with some real authority and
power.

Yes, Mr. Oakley.

Mr. OAKLEY. Mr. Owens, we don’t have an answer to the specific
question as to who should do it, but we certainly agree with the
general notion that was just expressed that there certainly needs
to be greater attentiveness to the enforcement problem.

Some have spoken about some kind of punitive chargeback to the
agency when they fail to comply with the requirements of the law,
but it is clear that stronger efforts need to be made in terms of en-
forcement. More and more documents are falling through the
cracks and not getting into the depository system.

Mr. OweNns. What do you consider the long-term impact of the
Census Bureau deciding it’s only going to publish information in
electronic format? What impact will that have on libraries, in your
opinion, Mr. Oakley?
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Mr. OAKLEY. A lot of the data was already distributed in elec-
tronic format. For some researchers, that’s fine, but for many
users, that’s just not enough. They need the kinds of paper docu-
ments that they have received in the past. They are not in a posi-
tion to be able to, as we described earlier, download lengthy docu-
ments.

This is really a cost-shifting kind of function. If people are being
asked to print out lengthy documents at their terminals, instead of
printing costs being borne centrally, at a relatively modest cost to
the Government, it is being borne individually throughout the Na-
tion, when documents are downloaded and printed time and time
again, taking many hours to do that.

It is not efficient, it is costly, and it is cost-shifting. I think it’s
a serious problem.

Ms. LECHNER. Mr. Owens, if I could followup to your earlier
question with a little bit more detail. One of the things that we've
often recommended is that Congress should make sure that the
agencies who do their own printing have their authority rescinded.
It could be done over a period of time, like sunsetting over 18
months. Then they can review to see whether they really need to
have those facilities.

We think that the problem with fugitive documents is that they
are being printed in places where GPO has no control over them.
Congress has given that authority, over the years, to these agencies
to do this printing. It’s time to reel them back in and say, if they
are not going to abide by the requirements of Title 44, that they
should not have the right to be printing. And we think that that
would be a good start in clearing up some of the problems of docu-
ments getting away from the system.

Mr. OWENS. Yes, Mr. Jones.

Mr. JONES. Yes. In our case, as I mentioned in my comments, my
specific case, as I understand it, OIRA is there to enforce the Pa-
perwork Reduction Act, and that, at least in my case, does not ap-
pear to be happening. And I think that that would be the opinion
of many in my industry that there is an enforcement facility there,
but it isn’t working.

Mr. OWENS. What do you think, Mr. Jones, of the idea of requir-
ing all operations, such as the census, if they insist that they are
going to produce only in electronic format, becoming self-sufficient,
in terms of they must pay their own costs?

Mr. JONES. That’s interesting.

Mr. OWENS. American taxpayers are being denied information in
certain formats. It’s only electronic format; it’s no longer really
public, as it was before. What would happen if we say, you must
become self-sufficient, and charge people who are using it, and pay
your own way?

[The information referred to follows:]
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In this dialog, Mr. Owens asks two questions. First, should agencies be required to
become self-sustaining? Second, should commercial users of information have to pay
higher costs for government information since they use it to create products and services

which they sell?

We believe the two questions are interrelated and we have concerns about both issues.
Agencies that are required to be self-sustaining, may look to the information they create or
collect as a means of generating revenue. In so doing, they may -- as NTIS has done -~
use pricing schemes or place use restrictions on the information to protect their market
just as a for-profit information company would. The problem with this type of scenario,
of course, is that the information that is being “protected” is underlying government
information, created at taxpayer expense, which should be available to any and all users.

We understand that the Subcommittee will be holding a hearing on Performance Based
Organizations (PBO’s) in early July. One aspect of most PBO’s is either self-funding or
revolving fund authority. As taxpayers, we appreciate the benefits of government agencies

- performing their duties more efficiently and effectively. However, we would suggest that
the Subcommitee carefully examine the issue of government held information being used
as a source of revenue. We will provide written testimony-for the hearing which will give
more specific examples of the problems associated with self-funding agencies.

With respect to the’l issue of a two-tier pricing scenario, experience shows that the lower
the price that government charges for access to its records, the more people will be able to
use it. To the contrary, when government agencies place a “value” on the information
they hold and then condition the release of that information on the value, the agency is
exercising a copyright-like control.

Under Section 105, Title 17 USC, federal government agencies are prohibited from
claiming copyright in government information. The government should not make a profit
selling to the public -- including private sector redisseminators -- information collected and
compiled at taxpayer expense. Moreover, governmental agencies should not charge
excessive fees for the information which will keep some commercial providers out of the
market. The government is in the business of providing public services, not commercial
services.

On the other hand, the Association believes that the cost of reproduction and delivery of
any government information should be paid by the individual or business requesting the
information. As Mr. Jones stated during the hearing, “The cost of dissemination, [i]s fair
to pass on.”
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Mr. JoNES. Well, I think it depends on what’s the cost involved.
The cost of dissemination, I can certainly agree with: the cost of
printing, the cost of producing a tape, the cost of putting it up on
the Web. But the cost of producing the data, that’s the Govern-
ment’s job. The cost of dissemination, I think, is fair to pass on.

Mr. OWENS. American taxpayers make a tremendous investment
in the census data. We pay for it.

Mr. JONES. Right, and they should get that.

Mr. OWENS. And it’s outrageous to have a result where we can’t
even get the information because it’s only in a format which rel-
atively few people are able to utilize at this point. Let’s not kid our-
selves, we are not yet—the telecommunications revolution is really
not taking place yet. We only talk about it.

There are large numbers of places in the country that don’t have
the capacity, and it is costly. We ought to look at depository librar-
ies and see what obligations Congress has to make funds available
to guarantee that that cost of downloading and printing at the re-
ceiving end is borne partially by the Government. Otherwise, we
are distorting the original mission of the Government depository li-
braries.

Thank you very much, Mr. Chairman.

Mr. OAKLEY. May I address that last question?

Mr. HORN. Please.

Mr. OAKLEY. Mr. Owens, the trend, and there has been some-
thing of a trend in recent years for the Government to charge for
various information products, is a bit of a slippery slope. And like
Mr. Jones, we accept the notion that sometimes there need to be
charges, perhaps the marginal cost of dissemination or something
like that, but the danger point comes when it erodes the Depository
Library Program.

So, for example, you have the NTIS, which has all of its publica-
tions, but they are not generally made available to the depository
library program. So if you do move in that direction of some kind
of low-fee access to that information, you do need to carve out an
exception for depository libraries.

Mr. OWENS. Thank you.

Let me clarify what I really was trying to say. The private sector
could pay. At the same time, fees realized from the private sector
should be utilized to guarantee that the public sector, like deposi-
tory libraries, are available and kept available. That’s where I was
really heading.

The private sector is going to use the data, repackage it, and sell
it; they can pay a fee, and some of that fee can be used to offset
the cost of the Government depository libraries having the same in-
formation available, in the usual formats, to everybody through the
Government depository system.

Mr. OAKLEY. Sounds good to us.

Mr. HORN. This has been a very interesting dialog. I think we
delude ourselves sometimes in that we think electronic access is
going to solve the problem. And I think your example of that sen-
tencing report is a good one, that somebody might be paying for
those pages I don’t know how many times. Usually, the poor stu-
dent that is gouged by the university library, I might add. We
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would think that maybe you could get those rates down to 5 cents
a page, not 10 and 25.

You can see this is the professor in me talking, and I'm also the
one that is the great user of the library. So I just have a strong
feeling that, when you look at the economics of something like that
Sentencing Commission report—and I'm going to ask the staff to
followup on that—why we can’t still issue those reports. If they
also want to have an electronic data base, great, but somewhere
the student should be able to touch it, see it, feel it, and find it.

That’s what I feel is sometimes missing. The wonders of elec-
tronic storage are great. And in terms of searches, they are cer-
tainly much better than the indexes I've seen in most Government
publications. But what gets me is that, when an agency such as the
Sentencing Commission only makes it available electronically, yet
they do have them printed somewhere—and I guess that’s where
you get them.

Did they print their own editions on this?

Mr. OAKLEY. As near as I can tell, it was printed by GPO.

Mr. HORN. A limited edition.

Mr. OAKLEY. Yes, and it was being distributed in microform, and
must have been caught up in some sort of backlog in the produc-
tion of the microform product. So the depository libraries would, we
presume—it’s not in my library—yet—eventually get the microform
version, but not the paper version.

But in the course of the backlog, the material had been pub-
lished, it had been printed, but researchers didn’t have access to
it.

Mr. HorN. I think Government documents should be imme-
diately available, and anybody who wants to tap in and print them
out on their own computer, that’s wonderful. We shouldn’t have to
pay $500-an-hour lobbyists to get documents that the business or
labor union or Government agency, local or State, and universities,
and the individual want to read. I think that’s a real encroachment
on freedom of information.

So you've been a very helpful panel. If you have some more
thoughts on any of these as you drive home, or fly home, as the
case may be, please write us. We will put those notes in the record.
We keep the record open for a number of weeks, and any other ex-
hibits you think would be useful so we can understand this and ul-
timately write an oversight report on the issue, we would appre-
ciate.

If there are no further questions by members of the committee,
I am now going to thank the people that put the hearing together.

dJ. Russell George is the staff director for the subcommittee, seat-
ed in the back, observing all; without him, it doesn’t happen. The
gentleman to my left and your right is Mark Uncapher, the counsel
to the subcommittee, who was particularly responsible for this
hearing. John Hynes, professional staff member, was in the room.

Andrea Miller, our clerk, very helpful in putting these together
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and picking up the pieces afterwards. David McMillen, on the
Democratic side, Mark Stephenson, both professional staff mem-
bers on the Democratic side. Jean Gosa, the clerk for the minority.
And Barbara Smith, our court reporter today.
Thank you very much. With that, this hearing is adjourned.
[Whereupon, at 11:55 a.m., the subcommittee was adjourned.]
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