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HEALTH CARE FRAUD IN NURSING HOMES—
PART 11

THURSDAY, JULY 10, 1997

HOUSE OF REPRESENTATIVES,
SUBCOMMITTEE ON HUMAN RESOURCES,
COMMITTEE ON GOVERNMENT REFORM AND OVERSIGHT,
Washington, DC.

The subcommittee met, pursuant to notice, at 10:10 a.m., in room
2247, Rayburn House Office Building, Hon. Christopher Shays
(chairman of the subcommittee) presiding.

Present: Representatives Shays, Snowbarger, Pappas, Towns,
Kucinich and Barrett.

Staff present: Lawrence J. Halloran, staff director and counsel,
Marcia Sayer, professional staff member; R. Jared Carpenter, clerk;
Cihelr;ri Branson, minority counsel; and Ellen Rayner, minority chief
clerk.

Mr. SHAYS. I would like to call this hearing to order. I am sorry
for the delay. We had a bit of computer problems.

This is our second hearing on health care fraud in nursing
homes. On April 16, State Medicaid officials, the Health and
Human Services [HHS], Department’s Inspector General and the
General Accounting Office [GAO], described the absurdly complex
system of eligibility and reimbursement rules that governs $45 bil-
lion of annual Federal long-term care expenditures.

It is a system that invites exploitation. In the nursing home set-
ting, patients are an accessible, almost captive audience. Overlap-
ping eligibility for Medicaid and Medicare benefits creates opportu-
nities for dual billing and cost shifting between programs. Unscru-
pulous providers know the chances of getting paid are very good,
while the odds of getting caught are currently very low.

As a result, Medicare, Medicaid and the beneficiaries who rely on
both programs are vulnerable to fraud, abuse, and waste in the
form of unnecessary services, excessive prices, fraudulent billings,
and poorly coordinated care driven by financial, not medical, con-
siderations.

Today, we invite the Health Care Financing Administration,
HCFA, and nursing home patient advocates to join our discussion
of health care fraud in nursing homes and to suggest how vulner-
able programs and vulnerable patients might be better protected.

Some aspects of the program can, and should, be addressed ad-
ministratively. We asked HCFA and the HHS agency that pays
Medicare claims and approves State Medicaid payment rules to de-
scribe current efforts to screen nursing home claims more effec-
tively. Working with the IG, State Medicaid Fraud Control Units,

o))



2

the Justice Department and State long-term care ombudsmen,
HCFA proved in Operation Restore Trust that a coordinate effort
can uproot some of the scams that have taken hold in the jurisdic-
tional cracks and crevices of the Byzantine Federal long-term care
system.

Other solutions to nursing home fraud require legislative action.
Last year, this subcommittee was instrumental in advocating many
of the antifraud provisions enacted in the Health Insurance Port-
ability and Accountability Act, the act known as the Kassebaum-
Kennedy bill. New criminal sanctions now protect all health care
payers, public and private. Dedicated funding is now available for
the coordinated antifraud enforcement efforts we know to be effec-
tive against increasingly sophisticated schemes.

Building on that foundation, Congress is considering additional
steps to strengthen Medicare and Medicaid program safeguards.

One promising proposal calls for consolidated billing by the nurs-
ing home for all Medicare and Medicaid services to a patient. Cur-
rently, basic long-term care charges are paid by Medicaid, while
Medicare Part A and Medicare Part B can be billed separately for
ancillary services to the same nursing home patient. Consolidating
all these charges should make it much easier to detect double bill-
ing, overcharges and cost shifting between payers. It should also
improve the coordination and the quality of care provided to nurs-
ing home residents.

That is the bottom line to all our calculations about health care
fraud in nursing homes: the quality of care.

This is not a victimless crime. Every time a bill is rendered for
an unnecessary or never-provided service, someone is denied need-
ed care. Every time a coffee klatch is billed as group therapy, nurs-
ing home patients suffer an incalculable loss, the loss of dignity.
Every time Medicaid doesn’t know what Medicare is paying, or vice
versa, nursing home care becomes disjointed, dictated as much by
the source of payment as the needs of the patient.

But many victims of fraud in nursing homes remain silent. Some
cannot speak for themselves and must rely on family members or
friends to protect them. Others, dependent and vulnerable, are re-
luctant to complain against those on whom they rely for the neces-
sities of daily living. So we asked our witnesses today to put a
human face on what might otherwise be considered merely an eco-
nomic crime and to describe their efforts to give voice to the silent
victims of nursing home fraud.

This subcommittee is delighted to have this hearing today. We
welcome our witnesses, and we welcome our guests as well.

[The prepared statement of Hon. Christopher Shays follows:]
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This is our second hearing on health care fraud in nursing homes. On April 16, state

Medicaid officials, the Health and Human Services (HHS) Department’s Inspector General and
the General Accounting Office (GAO) described the absurdly complex system of eligibility and
reimbursement rules that governs $45 billion of federal long term care expenditures.

Itis a system that invites exploitation. In the nursing home setting, patients are an
accessible. almost captive audience. Overlapping eligibility for Medicaid and Medicare benefits
creates opportunities for dual billing and cost shifting between programs. Unscrupulous
providers know the chances of getting paid are very good, while the odds of getting caught are
currently very low.

As a result, Medicare, Medicaid, and the beneficiaries who rely on both programs, are
vulnerable to fraud, abuse and waste in the form of unnecessary services, excessive prices,
fraudulent billings and poorly coordinated care driven by financial, not medical, considerations.

Today, we invite the Health Care Finance Administration (HCFA), and nursing home
patient advocates to join our discussion of health care fraud in nursing homes, and to suggest
how vulnerable programs and vulnerable patients might be better protected.

Some aspect of the problem can, and should, be addressed administratively. We asked
HCFA, the HHS agency that pays Medicare claims and approves state Medicaid payment rules,
to describe current efforts to screen nursing home claims more effectively. Working with the IG,
state Medicaid Fraud Control Units, the Justice Department, and state long term care
ombudsmen, HCFA proved in Operation Restore Trust that a coordinated effort can uproot some
of the scams that have taken hold in the jurisdictional cracks and crevices of the byzantine
federal long term care system.
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Other solutions to nursing home fraud require legislative action. Last year, this
Subcommittee was instrumental in advocating many of the anti-fraud provisions enacted in the
Health Insurance Portability and Accountability Act (HIPAA or “Kassebaum-Kennedy”). New
criminal sanctions now protect all health care payers, public and private. Dedicated funding is
now available for the coordinated anti-fraud enforcement efforts we know to be effective against
increasingly sophisticated schemes.

Building on that foundation, Congress is considering additional steps to strengthen
Medicare and Medicaid program safeguards.

One promising proposals calls for consolidated billing by the nursing home for all
Medicare and Medicaid services to a patient. Currently, basic long term care charges are paid by
Medicaid, while Medicare-Part A and Medicare Part-B can be billed separately for ancillary
services to the same nursing home patient. Consolidating all these charges should make it much
easier to detect double billing, overcharges and cost shifting between payers. It should also
improve the coordination and the quality of care provided to nursing home residents.

That’s the bottom line to all our calculations about health care fraud in nursing homes —
the quality of care.

This is not a victimless crime. Every time a bill is rendered for an unnecessary or never-
provided service, someone is denied needed care. Every time a coffee klatch is billed as group
therapy, nursing home patients suffer an incalculable loss, the loss of dignity. Every time
Medicaid doesn’t know what Medicare is paying, or vice versa, nursing home care becomes
disjointed, dictated as much by the source of payment as the needs of the patient.

But many victims of fraud in nursing homes remain silent. Some cannot speak for
themselves, and must rely on family members or friends to protect them. Others, dependent and
vulnerable, are reluctant to complain against those on whom they rely for the necessities of daily
living. So we asked our witnesses today to put a human face on what might otherwise be
considered merely an economic crime, and to describe their efforts to give voice to the silent
victims of nursing home fraud.

Welcome. The Subcommittee appreciates your testimony.
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Mr. SHAYS. At this time I would call on my partner in this effort,
Ed Towns, the ranking member of this subcommittee, if he has a
statement.

Mr. TowNs. Thank you very much, Mr. Chairman, for holding
this hearing today, hearing on the questionable billing practices
which surround dually eligible people. However, as we approach
this subject, I am reminded of the words of Health and Human
Services Inspector General June Gibbs Brown who testified before
this subcommittee on March 18, 1987. In her testimony on fraud
in medical equipment and supplies, she told this subcommittee that
we must proceed cautiously to ensure that any measure to control
the benefits do not harm those beneficiaries who truly need these
services. I believe those words have special meaning today; and I
would like to say, thank you, June Gibbs Brown.

Those people who are called dually eligible are eligible for both
Medicare and Medicaid. As the General Accounting Office found,
compared to the overall Medicare population, dual-eligibles are
much more likely to be female, living alone or in institutions, a
member of a minority group and have long-term, chronic illnesses.
They are poor—and I mean poor. Eighty percent of the dual-eligi-
bles have annual incomes of less than $10,000. By definition, these
are the people who are most in need of accessible and compas-
sionate health care assistance.

Yet this group of vulnerable beneficiaries is most likely to face
access problems. As the Congress takes a second look at the billing
procedures of skilled nursing care facilities and home health care
services and as the States move toward managed care for Medicaid
patients, this group of patients is most likely to fall through the
cracks of any complicated system with unconnected coverage guide-
lines and confusing billing rules.

Therefore, Mr. Chairman, may I suggest that as we receive testi-
mony here today we keep in mind that those who are eligible for
benefits from both programs are not people taking advantage of a
vulnerable system, but vulnerable people accessing benefits which
Congress has rightfully provided.

Again, thank you for holding today’s hearing, and I look forward
to the testimony of the witnesses and taking this information and
working with you to try and strengthen the system.

I yield back.

Mr. SHAYS. I thank the gentleman.

[The prepared statement of Hon. Edolphus Towns follows:]
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Mr. Chairman, thank you for holding today’s hearing on the questionable billing practices
which surround dually eligible people. However, as we approach this subject, I am reminded of
the words of Health and Human Services Inspector General June Gibbs Brown who testified
before this subcommittee on March 18, 1997, In her testimony on fraud in medical equipment
and supplies, she told this subcommittee that “we must proceed cautiously to ensure that any
measures to control the benefit do not harm those beneficiaries who truly need these services”. 1
believe those words have special meaning today.

Those people who are cailed “dually eligible” are eligible for both Medicare and Medicaid.
As the General Accounting Office found, compared to the overall Medicare population, dual
eligibles are much more likely to be female, living alone or in institutions, 2 member of a minority
group and have long-term, chronic illnesses. They are poor. Eighty percent of dual eligibles have
annual incomes of less than $10,000. By definition, these are the people who are most in need of
accessible and compassionate health care assistance.

Yet this group of vulnerable beneficiaries is most likely to face access problems. As the
Congress takes a second look at the billing procedures of skilled nursing care facilities and home
health care services and as the states move toward managed care for Medicaid patients, this group
of patients is most likely to fall through the cracks of any complicated system with unconnected
coverage guidelines and confusing billing rules.

Therefore, Mr. Chairman, I suggest that as we receive testimony here today, we keep in
in mind that those who are eligibie for benefits from both programs are not people taking
advantage of a vulnerable system but vulnerable people accessing benefits which Congress
provided. Again, thank you for holding today’s hearing and I look forward to hearing the
testimony of the witnesses.

R
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NDEPENDENT
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Mr. SHAYS. At this time, I call on Mr. Kucinich.

Mr. KuciNICcH. Thank you very much, Chairman Shays.

This hearing is of vital importance to the American public. The
abuses that seem inherent in the system always affect those who
are least able to protect themselves; and, as the chairman said,
there is a necessity to put a human face on these hearings. Because
waste, fraud and abuse involving Medicare or Medicaid involves
people who were supposed to receive services, didn’t get those serv-
ices, perhaps were billed more than the services should have cost.

Any time that happens what it leads to is an overall attack on
Medicare and Medicaid itself. Because these programs were set up
by the Congress to help people who needed help and provide a
health safety net for the people of this country; and anyone who is
involved in waste, fraud and abuse in this program is helping to
shred that safety net.

So there is great relevance to these hearings, and I congratulate
the chairman for his interest and efforts in this regard.

There is anticipation now of structural changes in the Medicare
program itself; and if we are successful in these hearings in point-
ing out the areas where we can correct waste, fraud and abuse, we
can perhaps do much to rescue Medicare from many of the most
serious changes which would be to the disadvantage of the bene-
ficiaries.

The Department of Justice, Mr. Chairman, has estimated that
perhaps up to 10 percent of the $35 billion in Medicare assets and
Medicaid assets paid to—according to GAO, Federal Medicare
and—Federal and State Medicare programs paid nursing home pro-
viders more than $35 billion in 1995, and the Department of Jus-
tice estimates about 10 percent of that is lost to fraud and abuse.

So this is a question that has enormous impact today; and, Mr.
Chairman, as you know, in the future, with the change in demo-
graphics, we have a growth of the nursing home industry occur-
ring. There will be an even greater number of people applying for
nursing homes, greater demands on the system and, therefore, in-
creased stress on the health care resources of this country. So as
we go into these hearings, I am hopeful that it will help to point
the way to remedying the deficiencies in the system which keep the
system from realizing its full potential to serve those who need
help the most.

Thank you, Mr. Chairman.

Mr. SHAYS. I thank the gentleman.

At this time, we will call on our first of two panels. The first
panel is one individual, Mrs. Kathy Buto, Deputy Director, Center
for Health Plans and Providers, from the Health Care Financing
Administration. You are going to be accompanied, in the sense that
there may be responses to questions, by whom else?

Ms. Buro. Linda Ruiz.

Mr. SHAYS. Our custom is to swear in all witnesses, including
Members of Congress. At this time, I would like you to stand and
raise your right hand.

[Witnesses sworn.]

Mr. SHAYS. For the record, both witnesses have responded in the
affirmative.
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Before we receive your testimony, I just want to take care of
some housekeeping things. I ask unanimous consent that all mem-
bers of the subcommittee be permitted to place an opening state-
ment in the record and that the record remain open for 3 days for
that purpose. Without objection, so ordered. I ask further unani-
mous consent that all witnesses be permitted to include their writ-
ten statement in the record; and, without objection, so ordered.

Let me say that we put the clock on for 5 minutes, but I am
going to roll it over again. It is important that we receive your tes-
timony, so you will have as much time as you need for your state-
ment, especially since you are the only witness on this panel.

So, welcome. You may proceed.

STATEMENT OF KATHY BUTO, DEPUTY DIRECTOR, CENTER
FOR HEALTH PLANS AND PROVIDERS, HEALTH CARE FI-
NANCING ADMINISTRATION, ACCOMPANIED BY LINDA A.
RUIZ, DIRECTOR, PROGRAM INTEGRITY GROUP, HEALTH
CARE FINANCING ADMINISTRATION

Ms. Buto. I actually will try to be brief, because I know there
are a number of questions, and everyone has received my written
testimony.

Mr. SHAYS. Let me just say, though, I want to make sure that,
for the record, you put in some of that verbally, so feel free.

Ms. Buto. Mr. Chairman, members of the subcommittee, I am
pleased to be here to discuss HCFA’s fraud and abuse prevention
initiatives.

My testimony will focus on the type of fraud and abuse that oc-
curs in nursing home settings. We must be increasingly vigilant in
guarding against improper provider claims and billing, particularly
as demand for services increase with the growth of the Medicare
and Medicaid populations.

We have some innovative ways to fight this type of fraud and
abuse which I will describe and have described in detail in my
written testimony, and I will touch on in my statement here.

We have all heard the proverb “an ounce of prevention is worth
a pound of cure.” This is especially pertinent in the area of physical
well-being. By guaranteeing the initial accuracy of both claims and
payments, we avoid having to, what we call pay and chase, and we
can prevent opportunities for fraud and abuse.

I think it is extremely important to note that some incorrectly
billed claims can stem from confusion and misinformation about
proper billing procedures, especially in the nursing home arena.
For example, if there is a payer who is primary to Medicare, the
Medicare contractor rejects the claim and submits to the appro-
priate primary payer. Where Medicare is primary, the contractor
makes payment, then sends the paid claim to the supplemental in-
surer. For dually eligible Medicare and Medicaid beneficiaries, the
Medicare contractor pays first and then sends the paid claims data
to the Medicaid State agency as the payer of last resort.

The policies regarding priority and precedence of payers is one
source of payment confusion.

HCFA uses many prepayment mechanisms, including our Medi-
care as secondary payer, or MSP activity, to determine not only the
primary payer for benefits for a Medicare beneficiary, but to ensure
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that every bill is properly submitted. Using these methods to en-
sure proper billing, we can concentrate our resources on locating
and eliminating areas of fraud and abuse, as I will describe.

I would like to add, however, that we have heard many com-
plaints that the Medicare/Medicaid payment methodologies are so
complex that they invite error. This reflects the fact that current
payment methods have evolved over 30 years into a variety of so-
phisticated methods covering a greater diversity of different kinds
of services.

Adding to this complexity, especially in the case of nursing home
services, is the fact that both Medicare and Medicaid finance care,
often for the same individuals. Because of the different but some-
times overlapping benefits of the two programs, there are opportu-
nities for “ping-ponging” patients from nursing homes to hospitals
and back.

A typical instance is where the dual-eligible is transferred from
a nursing facility to a hospital when there is an acute illness and
then sent right back to the nursing home when the hospital deter-
mines that the admission is not needed. Although care could have
been given in the nursing home, it was not provided because the
opportunity to shift costs to Medicare for hospital costs is so great.
The unfortunate results are a waste of Medicare and Medicaid dol-
lars, as well as compromised quality of patient care. Let me stipu-
late some of our specific areas of concern.

We are targeting fraud and abuse of Medicare and Medicaid at
a critical time when America is spending about 15 percent of the
gross domestic product on health care. In 1995, the bill for nursing
home care financed by Medicare and Medicaid programs combined
reached $44 billion, which represents about 55 percent of all spend-
ing for nursing home care. Especially in the area of nursing home
care, there are numerous opportunities for fraud, as we have al-
ready noted.

The nursing home population has a high percentage of patients
who are incapable of monitoring their own bills and may not have
family members to do this for them. This makes them easy prey
for unscrupulous providers and suppliers. We are focusing on the
following areas where there seems to be the greatest concentration
of fraud and abuse.

First, for the dual eligibles generally in 1995, I think, as others
have noted, there were about 6 million dually eligible beneficiaries
in Medicare and Medicaid, of which about one-quarter reside in
nursing homes. Individuals who are dually eligible for both Medi-
care and Medicaid are a diverse and particularly vulnerable popu-
lation. Most problems arise when their benefits are covered by both
programs but under somewhat different coverage rules, creating
opportunities for confusion, billing errors, misdirected or duplicate
payments and, in the worse cases, outright fraud.

Second is mental health services. A finding from the Inspector
General’s medical necessity review demonstrated that in 32 percent
of Medicare records reviewed mental health services for nursing
home residents had been ordered improperly or unnecessarily.

Another area is medical supplies. Providers of medical supplies,
such as those required for wound care, incontinence and orthotic
equipment may unreasonably inflate prices for these supplies or
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may inaccurately describe the supplies in the bills in order to re-
ceive higher payment.

Hospice services: The Inspector General has found that there is
considerable financial incentive to enroll nursing home facilities pa-
tients in the hospice benefit since Medicare makes an additional
payment for these beneficiaries, while few additional services are
provided.

Therapy services: Providers, we know, have been charging exces-
sively more for Medicare therapy services provided under contract
with nursing homes.

Let me mention just a couple of our important fraud and abuse
prevention initiatives. My written testimony really details these,
and the chairman has already alluded to some of them.

Operation Restore Trust, our Medicare Integrity Program, which
is authorized under the Kassebaum-Kennedy provisions, and Medi-
care secondary payer initiative, which I have mentioned.

The President’s budget contains a number of proposals to reduce
waste, fraud and abuse in the Medicare program. These include,
first, provisions to require insurance companies to report the insur-
ance status of beneficiaries to ensure that we pay right the first
time; second, to implement home health prospective payment serv-
ices in Medicare that incorporates all services provided in the nurs-
ing home; third, that we require the nursing facility to bill for all
services that its residents receive, which is not now current law—
we call that consolidated billing, as the chairman noted; and,
fourth, to link home health payments to the location where care is
actually provided rather than the billing location.

We also propose to work with the medical community to develop
objective criteria for determining the appropriate number of home
health visits for specific conditions so that we can prevent excessive
utilization in the area of home care.

In March, the President presented additional legislative pro-
posals titled the Medicare and Medicaid Fraud, Abuse and Waste
Prevention Amendments of 1997. These amendments address areas
of hospice benefit modifications, partial hospitalization benefits,
which are mental health benefits, the provider enrollment process,
rural health clinic benefit reforms, and other important areas. We
are pleased that both the House and Senate reconciliation bills in-
clude many of the proposals put forth by the President.

Neither bill, however, includes a provision that would authorize
the development of a prospective payment system for rural health
clinics services, nor do they include our proposal to clarify the par-
tial hospitalization benefit, which is an area of rampant abuse. We
hope these provisions are added in conference.

In conclusion, HCFA is firmly committed to aggressively fighting
health care fraud and abuse; and by collaborating with our counter-
parts in government, the industry nonprofit organizations and ad-
vocates, we can build a powerful team that will prevent our Medi-
care and Medicaid resources from being lost. We look forward to
working with Members of Congress, including this committee, on
legislation to enact the proposals I mentioned today.

Thank you.

Mr. SHAYS. Thank you very much.

[The prepared statement of Ms. Buto follows:]
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INTRODUCTION

Mr. Chairman and Members of the Subcommittee, I am pleased to be here today to discuss the Health
Care Financing Administration’s (HCFA) fraud and abuse prevention initiatives. My testimony today
will focus on the type of fraud and abuse that occurs in nursing home settings, a particularly egregious
crime which preys on some of the weakest and most vulnerable members of our society. Particularly
as the Medicare and Medicaid population of the medically fragile elderly increases, we must be
increasingly vigilant in guarding against improper provider claims and billing. At HCFA, we are
strongly committed to acting aggressively against all forms of fraud and abuse in Medicare and
Medicaid. As I will describe later, we have some innovative weapons in the war against fraud and
abuse, and we have been working with the authorizing committees on proposals to reinforce these
efforts.

Overview of HCFA’s Fraud Prevention Policy

The annals of medicine are replete with case histories demonstrating that prevention is the best
antidote to illness. This is equally true in the area of fiscal well-being: in order for our Medicare and
Medicaid programs to remain both solvent and strong, we need to prevent improper or fraudulent
cla.ms which strain the fiscal anu personn~" esources of the system. By guaranteeing the initial
accuracy of both claims and payments, we avoid having to "pay and chase,” and we can prevent
opportunities for fraud and abuse.

Incorrectly billed claims can stem not only from fraud, but from confusion and misinformation about
the proper billing procedures. For example, if there is a payer primary to Medicare, the Medicare
contractor will reject the claim for submission to the appropriate primary payer. Where Medicare is
primary, the Medicare contractor will make payment, then send the paid claims data to the
supplemental insurer. For dual Medicare and Medicaid eligibles, the Medicare contractor will pay
first and then send paid claims data to Medicaid as the payer of last resort. Although one would not
expect dual eligibles to have Medicare supplemental coverage, the Medicare contractor would send
the paid claims information to the supplemental insurer, if one exists and where there is an established
trading partner agreement.

HCFA uses many pre-payment mechanisms to determine not only the primary payer for benefits for
a Medicare beneficiary, but to ensure that every bill is properly submitted. Some of these mechanisms
are part of our Medicare as a Secondary Payer (MSP) Activity, and include an Initial Enrollment
Questionnaire, contractor systems edits, IRS/SSA/HCFA Data Match, Voluntary Insurer/Employer
Reporting, Hospital Admissions Procedures Review, First Claim Development, Trauma Code
Development, and MSP Litigation Settlement, as well as unsolicited updates (i.e., phone calls and
letters) from providers and beneficiaries. Using these methods to ensure proper billing, we can

concentrate our resources on locating and eliminating areas of fraud and waste, as I will describe
next.
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Specific Areas of Concern

We are targeting fraud and abuse of Medicare and Medicaid at a critical time, when America is
spending approximately 15% of the gross national product on health care. In 1995, the bill for
nursing home care financed by the Medicare and Medicaid programs reached $44 billion, which
represents 55% of all spending for nursing home care. Especially in the area of nursing home care,
there are numerous opportunities for fraudulent claims. The nursing home population has a high
percentage of patients who are incapable of monitoring their own bills, and may not have family
members to do this for them; this makes them easy prey for unscrupulous providers and suppliers.
The following are some of the areas we are especially concerned about in regard to fraud and abuse,
and which are identified in several of the President’s FY98 proposals. Under current law, we do not
have adequate authority to address some of these concerns.

® Dual Eligibles - We estimate that in 1995 there were almost 6 million dually eligible beneficiaries
in Medicare and Medicaid, of which approximately one-quarter resided in nursing homes. Individuals
who are dually eligible for both Medicare and Medicaid are a diverse and particularly vulnerable
population. The complexity of the Federal laws governing Medicare and Medicaid reimbursement
often causes confusion and billing errors, even where there is no illicit intent. This is especially true

in the area of dual eligibles, and the problems » rarticularly great for d .l eligibles who reside in
nursing homes.

4 Coverage: Most problems arise when benefits are covered by both programs but under
somewhat different coverage rules, creating opportunities for confusion, billing errors,
misdirected or duplicate payments, and in the worst cases, outright fraud. Such opportunities
are prevalent in particular for dual eligibles who reside in nursing homes. For example, both
Medicare and Medicaid cover a nursing home benefit. The Medicare benefit is limited to no
longer than 100 days, and is designed to serve Medicare beneficiaries who need relatively
brief periods of rehabilitative care. While Medicaid also covers such short, rehabilitative stays
if the patient is eligible only for Medicaid, its nursing home benefit also goes to persons
needing longer term and mainly custodial care. It is sometimes difficult for providers or
beneficiaries to predict, when a patient is admitted to a nursing home, which program will
eventually pay. As a result, bills may be submitted to both programs, with the expectation
that those paying the bills will sort things out.

> Payment: When a service is provided to a dual eligible who is covered by both Medicare and
Medicaid, Medicare pays first. Medicaid pays only the beneficiary’s Medicare beneficiary
cost-sharing. When a service is provided to a dual eligible who is covered only by Medicaid,
then Medicaid pays. Requirements and systems safeguards are in place at both the State and
Federal levels to ensure that claims are paid by the appropriate program. However, given the
difficuities described above in determining coverage, and given the natural desire of both
programs to avoid making erroneous payments, delays in payments sometimes occur, creating
more incentives for providers to “game” the system.



13

@ Mental Health Services - Findings from the IG’s medical necessity review demonstrated that
in 32 per cent of Medicare records reviewed, mental health services for nursing home residents had
been ordered improperly or unnecessarily. Specifically, there was no medical indication for mental
heaith services for these patients, and medical necessity was questionable for an additional 16 per cent
of patient records reviewed. The total amount of these services was $27 million in 1993.

® Medical Supplies - Providers of medical supplies such as those required for wound care,
incontinence, and orthotic equipment may unreasonably inflate prices for these supplies or may
inaccurately describe the supplies. For example, a seat cushion may be described as a “custom fitted
orthotic body jacket” to obtain a larger Medicare or Medicaid reimbursement. Similarly, Medicare
dollars have been lost or misspent when & higher price has been paid for supplies which could be more
cost-effectively obtained through other sources. Some examples of this include V. poles, enteral
nutrition supplies, and portable x-rays for patients. Also, providers are often charging separately for
jtems such as aspirin, tape or cotton balls that should be included in the routine per diem rate.

® Hospice Services - Hospice care shifts the focus from curative to palliative care, to help the
patient spend the remaining days of life as comfortably as possible; consequently, hospice care may
be less costly to the nursing facility. Although hospices can provide services either at home orina
separate ~spice facility, often patients in nursing homes may also receive “hospice services.” For
the nu. sng homes, the IG has found that there is a considerable financial incentive to enroll patients

in the hospice benefit since Medicare makes an additional payment for these beneficiaries, while few
additional services are provided.

The IG has estimated that as many as one-fifth of hospice patients residing in nursing homes may be
erroneously enrolled under the Medicare hospice benefit. Audits of hospice patients in the fourth
benefit period have shown that as many as two-thirds found to be ineligible were nursing home
patients. Also, the IG found that they were receiving fewer services from hospices than at-home
patients and that most services would have been available from the nursing home without the hospice
designation. This is significant because a condit