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H.R. 3249, THE FEDERAL RETIREMENT
COVERAGE CORRECTIONS ACT

TUESDAY, FEBRUARY 24, 1998

HOUSE OF REPRESENTATIVES,
SUBCOMMITTEE ON THE CIVIL SERVICE,
COMMITTEE ON GOVERNMENT REFORM AND OVERSIGHT,
Washington, DC.

The subcommittee met, pursuant to notice, at 10 a.m., in room
2247, Rayburn House Office Building, Hon. John L. Mica (chair-
man of the subcommittee) presiding.

Present: Representatives Mica, Morella, Cummings, and Norton.

Staff present: George Nesterczuk, staff director; Garry Ewing,
counsel; Caroline Fiel, clerk; and Ned Lynch, senior research direc-
tor.

Mr. MicAa. Good morning, I'd like to call this meeting of the
House Civil Service Subcommittee to order.

This morning we're going to start with a legislative hearing and
review the Federal Retirement Coverage Corrections Act proposal.
TI'm going to start with an opening statement. Mr. Cummings, our
ranking member, should be joining us and we have Ms. Norton
with us. We're going to begin with my opening statement and we’ll
yield to others.

As | promised last October, our first order of business in this ses-
sion of Congress is legislation that, hopefully, will correct enroll-
ment errors in the Federal retirement system. It's very important
that we consider enactment of this proposed legislation entitled,
Federal Retirement Coverage Corrections Act, which I hope will ad-
dress the serious harm that has been inflicted on so many of our
Federal employees. Since our hearing on this issue last July 31,
we’ve heard from many employees and retirees with problems, not
only in Civil Service, but also in Foreign Service Retirement and
also from individuals who are in our Intelligence community.

A legislative remedy to this problem is long overdue. These prob-
lems are very severe and compound with time. The worst cases are
those of employees and annuitants who have already been “cor-
rected” without benefit of the remedies provided under this pro-
posed legislation. Most severely affected are the employees who
have had to raise funds to reconstruct a reasonable retirement ben-
efit. Some employees did not learn of the errors until they were
about to retire and then found that their expected benefits were
significantly reduced. Annuitants, who had learned about the en-
rollment mistakes in their first annuity checks, have not received
a full benefit because of “corrections,” and they have no way under
current law to have these agency mistakes corrected.

(6}
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The bill we have proposed would provide these employees with
the same choices as those provided to uncorrected employees. In
this way, we’ll undo the damage of past actions. The bill that we
have proposed will provide employees with choices. The choices
will, hopefully, resolve the problems in an equitable manner. The
bill places the financial and administrative burden for correcting
the errors where it belongs—with the employer—and the employer
in this case is the Federal Government. Private sector employers,
who have erred in a like fashion, are held accountable to make em-
ployees’ 401(k) accounts whole at no cost to the employee. The em-
ployer must make up past contributions on behalf of employees, as
well as make up lost earnings. We propose to do this in the same
fashion for affected Federal employees. Their agencies are required
to fix the problem and I believe that this approach is only fair and
just.

Our bill assigns the Office of Personnel Management with the re-
sponsibility for coordinating resolution of the problems facing our
affected Federal employees. Today, to address corrective actions,
employees are told that they have problems and their problems lie
with the IRS, the Social Security Administration, the Thrift Sav-
ings Board, their agencies, and in some cases, State and local tax
authorities and officials. This is all a result of a mistake that their
agencies made in the first place—when they were first hired. It is
unconscionable that the Federal employees are now told to fend for
themselves in this bureaucratic nightmare and, sometimes, legal
morass.

This bill is carefully structured to preserve the integrity of Social
Security trust funds. It amends the Social Security Acts of CSRS-
eligible employees who choose to remain in FERS or Social Security
coverage may receive Social Security benefits. Current law excludes
these Federal employees from the Social Security program. Our bill
is also carefully crafted to ensure that employees who benefit are
not subjected to unfair tax penalties. We've worked very closely
with the Committee on Ways and Means and the Joint Committee
on Taxation to achieve these objectives, and we will incorporate ad-
ditional refinements, as necessary, while we work toward passage
of this important legislation.

We have also worked closely with the Committee on Inter-
national Relations and also with the Intelligence Committee to ad-
dress corrections of similar errors in the foreign service and the in-
telligence retirement systems. To provide a consistent process for
resolving these errors, employees will be able to make comparable
choices. We've also worked closely with the Thrift Investment
Board and look forward to their contribution of additional technical
information, as well as language, before this bill takes its final
form. We would also appreciate assistance in completing this work
from the Office of Personnel Management.

This bill is still very much a work-in-progress, but we must keep
this process moving forward. People are counting on us. The rank-
ing member and I have been trying to make this a top priority to
get this accomplished, and I believe as long as we all cooperate,
we’ll get the job done quickly. When agencies discover retirement
coverage errors, they correct them immediately, and we've found
that the corrections required under current law are, in fact, what
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has caused most of our more serious problems. This issue has been
gesltering for more than 8 years. There is no reason for further
elay.

Along those lines, again, I want to thank our ranking member
and his staff, as well as the minority staff of the full committee,
for their outstanding support and cooperation. I'm not sure that we
could have gotten to this point in the process without your help—
so I thank you.

Our first panel today will consist of Mr. Ed Flynn, Associate Di-
rector of the Retirement and Insurance Services of the Office of
Personnel Management. OQur second panel will include Mr. Roger
Mehle and he is Executive Director of the Federal Retirement
Thrift Savings Board; Mr. Thomas O’Rourke, an attorney with the
firm of Shaw, Bransford & O’Rourke, who is representing several
employees affected by these agency errors; and Mr. Daniel Geisler
of the American Foreign Service Association, whose members will
be covered under the committee bill.

Those are my opening comments and I'd like to yield now to our
ranking member, the gentleman from Maryland—Mr. Cummings.
 [The text of H.R. 3249 follows:]
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H. R. 3249

To provide for the rectification of certain retirement coverage errors affecting
Federal employees, and for other purposes.

IN THE HOUSE OF REPRESENTATIVES
FEBRUARY 24, 1998

MR. MK+ ‘.or himself, Mr. CUMMINGS, Mrs. MORELLA, Mr. PAPPAS, Mr. SESSIONS,
Mr. GILMmAN, Mr. LEACH, and Mr. FORD) introduced the following bill; which was
referred to the Committee on Government Reform and Oversight, and in addition
to the Committee on Ways and Means, for a period to be subsequently determined
by the Speaker, in each case for consideration of such provisions as fall within
the jurisdiction of the committee concerned

A BILL

To provide for the rectification of certain retirement coverage errors affecting
Federal employees, and for other purposes.

Be it enacted by the Senate and House of Representatives of the United States
of America in Congress assembled,

SECTION 1. SHORT TITLE; TABLE OF CONTENTS.

(a) SHORT TITLE.—This Act may be cited as the “Federal Retirement Coverage
Corrections Act”.
(b) TABLE OF CONTENTS.—The table of contents for this Act is as follows:

Sec. 1. Short title; table of contents.

Sec. 2. Definitions.

Sec. 3. Applicability.

Sec. 4. Restriction relating to future corrections.
Sec. 5. Irrevocability of elections.

TITLE I-DESCRIPTION OF RETIREMENT COVERAGE ERRORS TO WHICH
THIS ACT APPLIES AND MEASURES FOR THEIR RECTIFICATION

Subtitle A—Employee Who Should Have Been FERS Covered, But Who Was
Erroneously CSRS Covered or CSRS-Offset Covered Instead

Sec. 101. Elections.

Sec. 102. Effect of an election to be transferred from CSRS to FERS to correct a
retirement coverage error.

Sec. 103. Effect of an election to be transferred from CSRS-Offset to FERS to cor-
rect a retirement coverage error.

Sec. 104. Effect of an election to be transferred from CSRS to CSRS-Offset to cor-
rect a retirement coverage error.

Sec. 105. Effect of an election to be restored (or transferred) to CSRS-Offset after
having been corrected to FERS from CSRS-Offset (or CSRS).

Subtitle B—Employee Who Should Have Been FERS Covered, CSRS-Offset Covered,
or CSRS Covered, But Who Was Erroneously Social Security-Only Covered Instead

Sec. 111. Elections.

Sec. 112, Effect of an election to become FERS covered to correct the retirement
coverage error.

Sec. 113. Effect of an election to become CSRS-Offset covered to correct the retire-
ment coverage error.

Sec. 114. Effect of an election to become CSRS covered to correct the retirement
coverage error,



Subtitle C—Employee Who Should Have Been Social Security-Only Covered, But
WhodWas Erroneously FERS Covered, CSRS-Offset Covered, or CSRS Covered In-
stea

Sec. 121. Uncorrected error: employee who should be Social Security-Only covered,
but who is erroneously FERS covered instead.

Sec. 122. Uncorrected error: employee who should be Social Security-Only covered,
but who is erroneously CSRS-Offset covered instead.

Sec. 123. Uncorrected error: employee who should be Social Security-Only covered,
but who is erroneously CSRS covered instead.

Sec. 124. Corrected error: situations under sections 121~-123.

Sec. 125. Vested employees excepted from automatic exclusion,

Subtitle D—Employee Who Should Have Been CSRS Covered or CSRS-Offset
Covered, But Who Was Erroneously FERS Covered Instead

Sec. 131. Elections.

Sec. 132. Effect of an election to be transferred from FERS to CSRS to correct a
retirement coverage error.

Sec. 133. Effect of an election to be transferred from FERS to CSRS-Offset to cor-
rect a retirement coverage error.

Sec. égitiSEﬁ'ect of an election to be restored to FERS after having been corrected
to .

Sec. 135. Effect of an election to be restored to FERS after having been corrected
to CSRS-Offset.

Sec. 136. Disqualification of certain individuals to whom same election was pre-
viously available.

Subtitle E—Employee Who Should Have Been CSRS-Offset Covered, But Who Was
Erroneously CSRS Covered Instead

Sec. 141. Automatic transfer to CSRS-Offset.
Sec. 142. Effect of transfer.

Subtitle F—Employee Who Should Have Been CSRS Covered, But Who Was
Erroneously CSRS-Offset Covered Instead

Sec. 151. Elections.

Sec. 152. Effect of an election to be transferred from CSRS-Offset to CSRS to cor-
rect the retirement coverage error.

Sec. 153. Effect of an election to be restored to CSRS-Offset after having been cor-
rected to CSRS.

Subtitle G—Additional Provisions Relating to Government Agencies

Sec. 161. Repayment required in certain situations.

Sec. 162. Equitable sharing of amounts payable to or from the Government if more
than one agency involved.

Sec. 163. Provisions relating to the original responsible agency.

TITLE II-GENERAL PROVISIONS

Sec. 201. Identification and notification requirements.

Sec. 202. Individual appeal rights.

Sec. 203. Information to be furnished by Government agencies to authorities ad-
ministering this Act.

Sec. 204. Social Security records.

Sec. 205. Conforming amendments respecting Social Security coverage and OASDI

Sec. 206. Regulations.

Sec. 207. All elections to be approved by OPM.

Sec. 208. Additional transfers to OASDI trust funds in certain cases.
Sec. 209. Technical and conforming amendments.

TITLE III—OTHER PROVISIONS

Sec. 301. Provisions to permit continued conformity of other Federal retirement
systems.
Sec. 302. Government contributions payable from the CSRDF.



Sec. 303. Individual right of action preserved for amounts not otherwise provided
for under this Act.

TITLE IV—TAX PROVISIONS

Sec. 401. Tax provisions.
SEC. 2. DEFINITIONS,
For purposes of this Act:

(1) CSRS.—The term “CSRS” means the Civil Service Retirement System,

(2) CSRDF.—The term “CSRDF” means the Civil Service Retirement and
Disability Fund.

(3) CSRS COVERED.—The term “CSRS covered”, with respect to any service,
means service that is subject to the provisions of subchapter III of chapter 83
of title 5, United States Code, other than those that apply only with respect to
an individual described in section 8402(bX2) of such title.

(4) CSRS-OFFSET COVERED.—The term “CSRS-Offset covered”, with respect
to any service, means service that is subject to the provisions of subchapter III
of chapter 83 of title 5, United States Code, that apply with respect to an indi-
vidual described in section 8402(bX2) of such title.

(5) EMPLOYEE.—The term “employee” means any individual serving in an
appointive or elective office or position in the executive, legislative, or judicial
branch of the Government who, by virtue of that service, is permit or re-
quired to be CSRS covered, CSRS-Offset covered, FERS covered, or Social Secu-
rity-Only covered.

(6) EXECUTIVE DIRECTOR.—The term “Executive Director of the Federal Re-
tirement Thrift Investment Board” or “Executive Director” means the Executive
Director alg ointed under section 8474 of title 5, United States Code.

g (7) FERS.—The term “FERS” means the Federal Employees’ Retirement
ystem.

(8) FERS COVERED.—The term “FERS covered”, with respect to any service,
means service that is subject to chapber 84 of title 5, United States Code.

(9) GOVERNMENT.—The term “Government” has the meaning given such
term by section 8331(7) of title 5, United States Code.

(10) OASDI TAXES.—The term “OASDI taxes” means the OASDI employee
tax and the OASDI employer tax.

(11) OASDI EMPLOYEE TAX.—The term “OASDI employee tax” means the
tax imposed under section 3101(a) of the Internal Revenue Code of 1986 (relat-
ing to Old-Age, Survivors and Disability Insurance).

(12) OASDI EMPLOYER TAX.—The term “OASDI employer tax” means the
tax imposed under section 3111(a) of the Internal Revenue Code of 1986 (relat-
ing to Old-Age, Survivors and Disability Insurance).

(13) OASDI TRUST FUNDS.—The term “OASDI trust funds” means the Fed-
eral Old-Age and Survivors Insurance Trust Fund and the Federal Disability
Insurance Trust Fund.

(14) PERIOD OF ERRONEOUS COVERAGE.—The term “period of erroneous cov-
erage” means, in the case of a retirement coverage error, the period throughout
which retirement coverage is in effect pursuant to such error (or would have
been in effect, but for such error).

(15) RETIREMENTYCOVERAGE DETERMINATION.—The term “retirement cov-
erage determination” means a determination by an employee or agent of the
Government as to whether a particular type of Government service is CSRS cov-
ered, CSRS-Qffset covered, FERS covered, or Social Security-Only covered.

(16) RETIREMENT COVERAGE ERROR.—The term “retirement coverage error”
means a retirement coverage determination that, as a result of any error, mis-
representation, or inaction on the part of an employee or agent of the Govern-
_ment (includini:n error as described in section 163(bX2)), causes an individual
erroneously to be enrolled or not enrolled in a retirement system, as further de-
scribed in the applicable subtitle of title 1.

(17) SOCIAL SECURITY-ONLY COVERED.—The term “Social Security-Only cov-
ered”, with respect to any service, means Government service that constitutes
e}rlnlt)’l:_yment under section 210 of the Social Security Act (42 U.S.C. 410), and
tha

(A) is subject to OASDI taxes; but
(B) is not subject to any retirement system for Government employees

(disregarding title IT of the Social Security Act).

(18) RIFT SAVINGS FUND.—The term “Thrift Savings Fund” means the
’ggsiﬁ Savings Fund established under section 8437 of title 5, United States

e.



SEC. 3. APPLICABILITY.

(a) IN GENERAL.—Subject to subsection (b), this Act shall apply with respect to
any retirement coverage error that occurs before, on, or after the date of enactment
of this Act, excluding any error corrected within 1 year after the date on which it
occurs. :

(b) LIMITATION.—Nothing in this Act shall affect any retirement coverage or
treatment accorded with respect to any individual in connection with any period be-
ginning before the first day of the first applicable pay period beginning on or after
January 1, 1984.

SEC. 4. RESTRICTION RELATING TO FUTURE CORRECTIONS.

(a) IN GENERAL.—Except as otherwise provided in this Act, any individual who,
on or after the date of enactment of this Act, becomes or remains affected by a re-
tirement coverage error may not be excluded from or made subject to any retirement
system for the sole purpose of correcting such error.

(b) COORDINATION WITH OTHER LAWS.—

(1) IN GENERAL.—Nothing in this Act shall be considered to preclude an
election under the Federal Employees’ Retirement System Open Enrollment Act
of 1997 (Public Law 105-61; 111 Stat. 1318) or any other voluntary retirement
coverage election authorized by statute.

(2) REGULATIONS.—The Office of Personnel Management shall prescribe any
regulations which may be necessary to apply this Act in the case of any individ-
aal who changes retirement coverage pursuant to a voluntary election made
other than under this Act.

SEC. 5. IRREVOCABILITY OF ELECTIONS.

Any election made (or deemed to have been made) by an employee or any other
individual under this Act shall be irrevocable.

TITLE 1—-DESCRIPTION OF RETIREMENT COVERAGE ERRORS TO
’iW:I%ICH THIS ACT APPLIES AND MEASURES FOR THEIR RECTIFICA-
N

Subtitle A—Employee Who Should Have Been FERS Covered, But Who Was
Erroneously CSRS Covered or CSRS-Offset Covered Instead

SEC. 101. ELECTIONS.

(a) APPLICABILITY.—This subtitle shall apply in the case of any employee who—

(1) should be (or should have been) FERS covered but, as a result of a re-
tirement coverage error, is (or was) CSRS covered instead; or

(2) should be (or should have been) FERS covered but, as a result of a re-
tirement coverage error, is (or was) CSRS-Offset covered instead.

(b) UNCORRECTED ERROR.—If, at the time of making an election under this sec-
tion, the retirement coverage error described in paragraph (1) or (2) of subsection
(?) (as applicable) has not been corrected, the employee affected by such error may
elect—

(1) to be FERS covered instead; or

(2) to remain (or instead become) CSRS-Offset covered.

(c) CORRECTED ERROR.—If, at the time of making an election under this section,
the retirement coverage error described in paragraph (1) or (2) of subsection (a) (as
applicable) has been corrected, the employee affected by such error may elect—

(1) to be CSRS-Offset covered instead; or

(2) to remain FERS covered.

(d) DEFAULT RULE.—

(1) IN GENERAL.—If the employee is given written notice in accordance with
section 201 as to the availability of an election under this section, but does not
make any such election within the 6-month period beginning on the date on
which such notice is so given, the option under subsection (b)2) or (cX2), as ap-
plicable, shall be deemed to have been elected on the last day of such period.

(2) CSRS NOT AN OPTION.—Nothing in this section shall be considered to
afford an employee the option of becoming or remaining CSRS covered.

(e) RETROACTIVE EFFECT.—An election under this section (including an election
by default, and an election to remain covered by the retirement system by which
the electing individual is covered as of the date of the election) shall be effective
retroactive to the effective date of the retirement coverage error (as referred to in
subsection (a)) to which such election relates.



SEC. 102. EFFECT OF AN ELECTION TO BE TRANSFERRED FROM CSRS TO FERS TO CORRECT
A RETIREMENT COVERAGE ERROR.

(a) APPLICABILITY.—This section shall apply in the case of any employee affected
by abn error described in section 101(a)1) who elects the option under section
101(b)(1).

(b) DISPOSITION OF CONTRIBUTIONS TO THE CSRDF.—

(1) EMPLOYEE CONTRIBUTIONS.—

(A) TRANSFER TO OASDI TRUST FUNDS.—There shall be transferred from
the CSRDF to the OASDI trust funds an amount—

(i) equal to the amount of the OASDI employee tax that should
have been deducted and withheld from the Federal wages of the em-
ployee for the period of erroneous coverage involved; but

(ii) not to exceed the amount of the employee’s lump-sum credit at-
tributable to the period of erroneous coverage involved.

(B) RULE IF THERE ARE EXCESS CSRDF CONTRIBUTIONS.—If the amount
described in subparagraph (AXii) exceeds the sum of—

(i) the amount described in subparagraph (AXi), plus

(ii) the amount that should have been deducted under section 8422
of title 5, United States Code, from pay of such employee for the period
of erroneous coverage involved,

the excess shall be refunded to the employee.

(C) RULE IF CSRDF CONTRIBUTIONS ARE INSUFFICIENT.—If the amount
described in subparagraph (AXii) is less than the sum of the respective
amounts described in clauses (i) and (ii) of subparagraph (B), the shortfall
shall be made up (in such manner as the Director of the Office of Personnel
Management, with the concurrence of the Commissioner of Social Security,
shall by regulation prescribe) by the agency in or under which the employee
is then employed, out of amounts otherwise available in the appropriation,
fund, or account from which any OASDI employer tax or contribution to the
CSRDF (as applicable) may be made.

(D) DEFINITION OF LUMP-SUM CREDIT.—For purposes of this paragraph,
the term “lump-sum credit” has the meaning given such term by section
8331 of title 5, United States Code.

(2) GOVERNMENT CONTRIBUTIONS.—

(A) TRANSFER TO OASDI TRUST FUNDS.—There shall be transferred from
the CSRDF to the OASDI trust funds the amount of the OASDI employer
tax that should have been paid with respect to the employee for the period
of erroneous coverage involved.

(B) RULE IF THERE ARE EXCESS CSRDF CONTRIBUTIONS.—If the total
Government contributions to the CSRDF that were made with respect to
the employee for the period of erroneous coverage involved exceed the sum
0 o

) (i) the amount required to be transferred under subparagraph (A),
plus

(ii) the amount that should have been contributed by the Govern-
ment under section 8423 of title 5, United States Code, for such em-
ployee with respect to such period,

the excess shall be transferred to the agency in or under which the em-

loyee is then employed, to the credit of the appropriation, fund, or account
m which any (?ovemment contributions to tﬂe CSRDF may be made (to
remain available until expended).

(C) RULE IF CSRDF CONTRIBUTIONS ARE INSUFFICIENT.—If the total Gov-
ernment contributions to the CSRDF that were made with respect to the
employee for the period of erroneous coverage involved are less than the
sum of the respective amounts described in clauses (i) and (ii) of subpara-
graph (B), the shortfall shall be made up by the agency in or under which
the employee is then employed, out of amounts otherwise available in the
appropriation, fund, or account referred to in subparagraph (B) in such
manner as the Director of the Office of Personnel %lanagement, with the
con%urrence of the Commissioner of Social Security, shall by regulation pre-
scribe.

(c) MAKEUP CONTRIBUTIONS TO THE THRIFT SAVINGS FUND.—

(1) IN GENERAL.—An employee to whom this section applies is entitled to
have contributed to the Thrift Savings Fund on such employee’s behalf, in addi-
tion to any regular employee or Government contributions that would be per-
mitted or required for the year in which the contributions under this subsection
are made, an amount equal to the sum of—



(A) the amount determined under paragraph (2) with respect to such
employee for the period of erroneous coverage involved;

(B) an amount equal to the total contributions that should have been
made for such en;glogee under section 8432(c)1) of title 5, United States
Code, for the period of erroneous coverage involved;

(C) an amount equal to the total contributions that should have been
made for such employee under section 8432(cX2) of title 5, United States
Code, for the period of erroneous coverage involved (taking into account
both the amount referred to in subparagraph (A) and any contributions to
the Thrift Savings Fund actually made by such employee with respect to
the period involved); and

(D) an amount equal to lost earnings on the amounts referred to in sub-
?aragmphs (A) through (C), determined in accordance with paragraph (3).
2) AMOUNT BASED ON AVERAGE PERCENTAGE OF PAY CONTRIBUTED BY EM-

PLOYEES DURING PERIOD OF ERRONEQUS COVERAGE.—

(A) IN GENERAL.—The amount determined under this garagmph with
respect to an employee for a period of erroneous coverage shall be equal to
the amount of the contributions such employee would have made if, during
each calendar year in such geriod, the emploiee had contributed the per-
centage of such employee’s basic pay for suc Kear specified in subpara-
graph (B) (determined disregarding any contributions actually made by
such employee with respect to the year involved).

(B) PERCENTAGE TO BE APPLIED.—The percentage to be applied under
this subparagraph in the case of any employee with respect to a particular
year is—

(i) the average percentage of basic pay that was contributed for
such year under section 843251) of title 5, United States Code, by FERS
covered employees who contributed to the Thrift Savings Fund in such
year; or

(ii) if such average percentage for the year in question is unavail-
able, the average percentage for the most recent year prior to the year
in question that is available.

(C) LIMITATIONS.—In no event may the amount determined under this
paragl:rh for an individual with respect to a year exceed the amount that,
if added to the amount of the contributions that were actually made by
such individual to the Thrift Savings Fund with respect to such year (f
any), would cause the total to exceed—

(i) any limitation under section 415 or any other provision of the
Internal Revenue Code of 1986 that would have applied to such em-
ployee with respect to such year; or

(ii) any limitation under section 8432(a) or any other provision of
title 5, United States Code, that would have applied to such employee
with respect to such year.

(3) LOST EARNINGS.—

(A) IN GENERAL.—Lost earnings on any amounts referred to in subpara-
graph (A), (B), or (C) of ga.ragraph (1) shall, to the extent those amounts
are attributable to contributions that should have been made with respect
to a particular TSP semiannual period, be determined in the same way as
if those amounts had in fact been timely contributed and allocated among
the TSP investment funds in accordance with—

(i) the investment fund election that was in effect for the employee
with respect to such semiannual eriod; or

(ii) if no such election was then in effect for the employee, the in-
vestment fund election attributed to such employee with respect to such
semiannual period.

(B) INVESTMENT FUND ELECTION ATTRIBUTED.—For Iurposes of sub-
paragraph (AXii), the investment fund election attributed to an employee
with respect to a particular TSP semiannual period is— :

(i) the average percentage allocation of TSP contributions among
the TSP investment funds that was in effect, with respect to the year
in which such semiannual period (or most of such period) occurs, for
all employees contributing to the Thrift Savings Fund during such
year; or

(ii) if such average percentage allocation for the year in question
is unavailable, the average percentage allocation for the most recent
year prior to the year in question that is available.

(C) DEFINITION OF TSP SEMIANNUAL PERIOD, ETC.—For purposes of this
paragraph—
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(i) the term “TSP semiannual period” means a 6-month period
under section 8432(a) of title 5, United States Code;

(ii) the term “investment fund election” means a choice by a partic-
ipant concerning how contributions to the Thrift Savings Plan shall be
allocated among the TSP investment funds;

(iii) the term “participant” means any person with an account in
the Thrift Savings Plan, or who would have an account in the Thrift
Savings Plan but for an employing agency error (including an error as
described in section 163(b)(2));

(iv) the term “TSP investment funds” means the C Fund, the F
Fund, the G Fund, and any other investment fund in the Thrift Sav-
ings Plan created after December 27, 1996; and

(v) the terms “C Fund”, “F Fund”, and “G Fund” refer to the funds
described in paragraphs (1), (3), and (4), respectively, of section 8438(a)
of title 5, United States Code.

(4) MAKEUP CONTRIBUTION TO BE MADE IN A LUMP SUM.—

(A) IN GENERAL.—Any amount to which an employee is entitled under
this subsection shall be paid promptly by the agency in or under which the
electing employee is (as of the date of the election) employed, in a lump
sum, upon notification to such agency under subparagraph (BXii) as to the
amount due.

(B) BOARD FUNCTIONS.—The regulations under paragraph (6) shall in-
clude provisions under which—

(i) each employing agency shall be required to determine and notify
the Federal Retirement Thrift Investment Board, in a timely manner,
as dto any amounts under paragraph (1XA}(C) owed by such agency;
an

(ii) the Board shall, based on the information it receives from an
agency under clause (i), determine lost earnings on those amounts and
promptly notify such agency as to the total amounts due from it under
this subsection.

(5) JUSTICES AND JUDGES; MAGISTRATES; ETC.—The preceding provisions of
this subsection shall not apply in the case of any employee who, pursuant to
the election referred to in subsection (a), becomes subject to section 8440a,
8440b, 8440c, or 8440d of title 5, United States Code.

(6) REGULATIONS.—The Executive Director of the Federal Retirement Thrift
In;;estment Board shall prescribe any regulations necessary to carry out this
subsection.

SEC. 103. EFFECT OF AN ELECTION TO BE TRANSFERRED FROM CSRS-OFFSET TO FERS TO
CORRECT A RETIREMENT COVERAGE ERROR.

(a) APPLICABILITY.—This section shall apply in the case of any employee affected
by an error described in section 101(aX2) who elects the option under section
101(bX1).

(b) EFFECT OF ELECTION.—In the case of an employee described in subsection
(a), the following provisions shall apply:

(1) Section 102(b) (relating to disposition of contributions to the CSRDF),
but disregarding provisions relating to transfers to OASDI trust funds.
(2) Section 102(c) (relating to makeup contributions to the Thrift Savings

Fund). .

SEC. 104. EFFECT OF AN ELECTION TO BE TRANSFERRED FROM CSRS TO CSRS-OFFSET TO
CORRECT A RETIREMENT COVERAGE ERROR.

(a) APPLICABILITY.—This section shall apply in the case of any employee affected
bg (z;)n 2e)rmr de‘scrieed in section 101(a)X1) who elects the option under section
101(bX2). i

(b) SAME AS IN THE CASE OF AN ELECTION TO RATIFY ERRONEOUS CSRS-OFFSET
COVERAGE.— - .

(1) IN GENERAL.—The effect of an election described in subsection (a) shall
be as described in section 101(b)2), except that the provisions of section 102(b)
shall also apply.

(2) APPROPRIATE PERCENTAGES TO BE USED IN DETERMINING EMPLOYEE AND
GOVERNMENT CONTRIBUTIONS TO CSRDF.—For purposes of paragraph (1), section
102(b) shall be applied by substituting “the relevant provisions of section
8334(k)” for “section 8422” and “section 8423”.
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SEC. 105. EFFECT OF AN ELECTION TO BE RESTORED (OR TRANSFERRED) TO CSRS-OFFSET
AFTER HAVING BEEN CORRECTED TO FERS FROM CSRS-OFFSET (OR CSRS).

(a) APPLICABILITY.—This section shall apply in the case of any employee affected
by an error described in paragraph (1) or (2) of section 101(a) who (after having
been corrected to FERS coverage) elects the option under section 101(cX1).

(b) DISPOSITION OF CONTRIBUTIONS TO THE CSRDF.—

(1) IN GENERAL.—The provisions of section 102(b) shall apply in the case
of an employee described in subsection (a), subject to paragraph (2).

(2) NO TRANSFERS FOR AMOUNTS ALREADY PAID INTO OASDI, ETC.—For pur-
poses of paragraph (1), section 102(b) shall be applied in conformance with the
following:

(A) NO DOUBLE PAYMENTS INTO OASDL—To the extent that the appro-
priate OASDI employee or employer tax has already been paid for the total
period involved (or any portion thereof), reduce the respective amounts re-
quired by paragraphs (1XAXi) and (2)(A) of section 102(b) accordingly.

(B) APPROPRIATE PERCENTAGES TO BE USED IN DETERMINING EMPLOYEE
AND GOVERNMENT CONTRIBUTIONS TO CSRDF.—Substitute “the relevant pro-
visions of section 8334(k)” for “section 8422” and “section 8423”.

(C) APPROPRIATE LUMP-SUM CREDIT TO BE USED.—Substitute “8401” for
“8331” in paragraph (1XD) thereof.

(D) PROVISIONS TO BE APPLIED WITH RESPECT TO THE TOTAL PERIOD IN-

. VOLVED.—Substitute “total period involved (as defined by section 105)” for

“period of erroneous coverage involved”.

(c) DISPOSITION OF EXCESS TSP CONTRIBUTIONS.—

(1) GOVERNMENT CONTRIBUTIONS.—AIl Government contributions made on
behalf of the employee to the Thrift Savings Fund that are attributable to the
total period involved (including any earnings thereon) shall be forfeited.
Amounts so forfeited shall be transferred to the agency in or under which the
employee is then employed, to the credit of the appropriation, fund, or account
from which any Government contributions to the Thrift Savings Fund may be
made (to remain available until expended).

(2) EMPLOYEE CONTRIBUTIONS.—The election referred to in subsection (a)
shall not be taken into account for purposes of any determination relating to
the disposition of any employee contributions to the Thrift Savings Fund, attrib-
utable to the total period involved, that were in excess of the maximum amount
that would have been allowable under applicable provisions of subchapter III
of chapter 83 of title 5, United States Code (including any earnings thereon).
(d) DEFINITION OF TOTAL PERIOD INVOLVED.—For purposes of this section, the

term “total period involved” means the period beginning on the effective date of the
retirement coverage error involved and ending on the day before the date on which
the election described in subsection (a) is made.

Subtitle B—Employee Who Should Have Been FERS Covered, CSRS-Offset
Covered, or CSRS Covered, But Who Was Erroneously Social Security-
Only Covered Instead

SEC. 111. ELECTIONS.

(a) APPLICABILITY.—This subtitle shall apply in the case of any employee who—
(1) should be (gr should have been) FERS covered but, as a result of a re-
tirement coverage' error, is (or was) Social Security-Only covered instead;
(2) should be {or should hdve been) CSRS-Offset covered but, as a result
of a retirement coverage error, is (or was) Social Security-Only covered instead;

(3) should be (or should have been) CSRS covered but, as a result of a re-
tirement coverage error, is (or was) Social Security-Only covered instead.

(b) UNCORRECTED ERROR.~—If, at the time of making an election under this sec-
tion, the retirement coverage error described in J)ﬂragraph (1), (2), or (3) of sub-
section (a) (as applicable) has not been corrected, the employee affected by such
error may elect—

(1) A) in the case of an error described in subsection (aX1), to be FERS cov-
ered as well;

(B) in the case of an error described in subsection (a)}2), to be CSRS-Offset
covered as well; or ‘

(C) in the case of an error described in subsection (a)(3), to be CSRS covered
instead; or

(2) to remain Social Security-Only covered.
(¢) CORRECTED ERROR.—
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(1) IN GENERAL.—Not later than 6 months after the date of enactment of
this Act, there shall be submitted to the Congress a proposal (including any nec-
essary draft legislation) to carry out the policy described in paragraph (2).

(2) PoLicY.—Under the proposal, any employee with respect to whom the
retirement coverage error described in paragraph (1), (2), or (3) of subsection
(a) (as applicable) has already been corrected, but under terms less advan-
tageous to the employee than would have been the case under this Act, shall
be afforded a reasonable opportunity to obtain treatment comparable to the
treatment afforded under this Act.

(3) JOINT ACTION.—This subsection shall be carried out by the Director of
the Office of Personnel Management, in consultation with the Executive Direc-
tor of the Federal Retirement Thrift Investment Board and the Commissioner
of Social Security.

(d) DEFAULT RULE.—In the case of any employee to whom subsection (b) ap-
plies, if the employee is given written notice in accordance with section 201 as to
the availability of an election under this section, but does not make any such elec-
tion within the 6-month period beginning on the date on which such notice is so
given, the option under subsection (bX2) shall be deemed to have been elected on
the last day of such period.

(e) RETROACTIVE EFFECT.—An election under this section (including an election
by default, and an election to remain covered by the retirement system by which
the electing individual is covered as of the date of the election) shall be effective
retroactive to the effective date of the retirement coverage error (as referred to in
subsection (a)) to which such election relates.

SEC. 112. EFFECT OF AN ELECTION TO BECOME FERS COVERED TO CORRECT THE RETIRE-
MENT COVERAGE ERROR.

(a) APPLICABILITY.—This section shall apply in the case of any employee affected
by an error described in section 111(aX1) who elects the option under section
111(b)(1XA).

(b) MAKEUP CONTRIBUTIONS TO THE CSRDF.—Upon notification that an em-
ployee has made an election under this section, the agency in or under which such
employee is employed shall promptly pay to the CSRDF, in a lump sum, an amount
equal to the sum of—

(1) the amount that should have been deducted and withheld from the pay
of the employee for the period of erroneous coverage involved under section
8422 of title 5, United States Code; and

(2) the Government contributions that should have been paid for the period
of erroneous coverage involved under section 8423 of title 5, United States Code.
(c) MAKEUP CONTRIBUTIONS TO THE THRIFT SAVINGS FUND.—Section 102(c) shall

apply in the case of an employee described in subsection (a).

SEC. 113. EFFECT OF AN ELECTION TO BECOME CSRS-OFFSET COVERED TO CORRECT THE
RETIREMENT COVERAGE ERROR.

(a) APPLICABILITY.—This section shall apply in the case of any employee affected
by an error described in section 111(a}2) who elects the option under section
111(b)(1XB).

(b) MAKEUP CONTRIBUTIONS TO THE CSRDF.—Upon notification that an em-
ployee has made an election under this section, the agency in or under which such
employee is employed shall promptly pay to the CSRDF, in a lump sum, an amount
equal to the sum of—

(1) the amount that should have been deducted and withheld from the pay
of the employee for the period of erroneous coverage involved under section
8334 of title 5, United States Code; and

(2) the Government contributions that should have been paid under section
83]34 dof title 5, United States Code, for the period of erroneous coverage in-
volved. N
(c) MAKEUP CONTRIBUTIONS TO THE THRIFT SAVINGS FUND.—

(1) IN GENERAL.—Makeup contributions to the Thrift Savings Fund shall be
made by the employing agency in the same manner as described in section
102(c) (but disregarding subparagraphs (B) and (C) of paragraph (1) thereof,
and the other provisions of section 1(?2(c) to the extent that they relate to those
subparagraphs).

(2) APPROPRIATE PERCENTAGES, ETC. TO BE USED.—For purposes of para-
graph (1), section 102(c) shall be applied—

(A) by substituting “section 8351(b)” for “section 8432(a)” and by sub-
stituting “CSRS covered and CSRS-Offset covered” for “FERS covered” in
paragraph (2)(B)(i) thereof; and
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(B) by substituting “section 8351(bX2)” for “section 8432(a)” in para-
graph (2)(CXii) thereof.
SEC. 114. EFFECT OF AN ELECTION TO BECOME CSRS COVERED TO CORRECT THE RETIRE-
MENT COVERAGE ERROR.

(a) APPLICABILITY.—This section shall apply in the case of any employee affected
by an error described in section 111(aX3) who elects the option under section
111(b)}(1XC).

(b) MAKEUP CONTRIBUTIONS TO THE CSRDF.—

(1) IN GENERAL.—Upon notification that an employee has made an election
under this section, the agency in or under which such employee is employed
shall promptly pay to the CSRDF, in a lump sum, an amount equal to the sum

of—

(A) the amount that should have been deducted and withheld from the
pay of the employee for the period of erroneous coverage involved under sec-
tion 8334 of title 5, United States Code; and

(B) the Government contributions that should have been paid under
such section for the period of erroneous coverage involved.

(2) AGENCY TO BE REIMBURSED FOR CERTAIN AMOUNTS.—

(A) IN GENERAL.—The employee for whom the payment under para-
graph (1) is made shall repay to the agency (refe: to in paragraph (1))
an amount equal to the OASDI employee taxes refunded or refundable to
such employee for any portion of the period of erroneous coverage involved
(computed in such manner as the Director of the Office of Personnel Man-
agement, with the concurrence of the Commissioner of Social Security, shall
?lyxrAe)gulation prescribe), not to exceed the amount described in paragraph

(B) RIGHT OF RECOVERY; WAIVER.—If the employee fails to repay the
amount required under subpara&aph (A), a sum equal to the amount out-
standing is recoverable by the Government from the employee (or the em-
ployee’s estate, if applicable) by—

(i) setoff against accrued pay, compensation, amount of retirement
credit, or another amount due the employee from the Government; and
(i1) such other method as is provided by law for the recovery of
amounts owing to the Government.
The head of the agency concerned may waive, in whole or in part, a right
of recovery under this paragraph if it is shown that recovery would be
against equity and good conscience or against the public interest.

(C) TREATMENT OF AMOUNTS REPAID OR RECOVERED.—Any amount re-
paid by, or recovered from, an individual (or an estate) under this para-
graph shall be credited to the appropriation account from which the amount
involved was originally paid.

(¢) MAKEUP CONTRIBUTIONS TO THE THRIFT SAVINGS FUND.—In the case of an
employee described in subsection (a), makeup contributions to the Thrift Savings
Fund shall be made in the same manner as described in section 113(c).

Subtitle C—Employee Who Should Have Been Social Security-Only Cov-
ered, But Who Was Erroneously FERS Covered, CSRS-Offset Covered, or
CSRS Covered Instead

SEC. 121. UNCORRECTED ERROR: EMPLOYEE WHO SHOULD BE SOCIAL SECURITY-ONLY COV-
ERED, BUT WHO IS ERRONEOUSLY FERS COVERED INSTEAD.

(a) IN GENERAL.—Except as provided in section 125, this section shall apply in
the case of any employee who should be Social Security-Only covered but, as a re-
sult of a retirement coverage error, is FERS covered instead.

(b) AUTOMATIC EXCLUSION FROM FERS.—An employee described in subsection
(a) shall not, by reason of the retirement coverage error described in subsection (a),
be eligible to be treated as an individual who is FERS covered.

(c) DISPOSITION OF CONTRIBUTIONS TO THE CSRDF.—

(1) EMPLOYEE CONTRIBUTIONS.—There shall be paid to the employee, from
the CSRDF, any lump-sum credit to which such employee would be entitled
under section 8424 of title 5, United States Code, to the extent attributable to
the period of erroneous coverage involved.

(2) GOVERNMENT CONTRIBUTIONS.—There shall be transferred from the
CSRDF to the agency in or under which the employee is then employed, to the
credit of the appropriation, fund, or account of such agency from which any Gov-
ernment contributions to the CSRDF may be made (to remain available until
expended), an amount equal to the Government contributions, attributable to



14

such employee for the period of erroneous coverage involved, that were made
under section 8423 of title 5, United States Code.
(d) DiSPOSITION OF TSP CONTRIBUTIONS.—

(1) GOVERNMENT CONTRIBUTIONS.—All Government contributions made on

behalf of the employee to the Thrift Savings Fund that are attributable to the
eriod of erroneous coverage involved (including any earnings thereon) shall be
orfeited and transferred in the same manner as described in section 105(c).

(2) EMPLOYEE CONTRIBUTIONS.—Notwithstanding any other provision of this
section or any other provision of law, any contributions made by the employee
to the Thrift Savings ll)“und during the period of erroneous coveraFe involved (in-
cluding any earnings thereon) sﬁall be treated as if such employee had then
been correctly covered.

SEC. 122. UNCORRECTED ERROR: EMPLOYEE WHO SHOULD BE SOCIAL SECURITY-ONLY COV-
ERED, BUT WHO IS ERRONEOUSLY CSRS-OFFSET COVERED INSTEAD.

(a) IN GENERAL.—Except as provided in section 125, this section shall apply in
the case of any employee who should be Social Security-Only covered but, as a re-
sult of a retirement coverage error, is CSRS-Offset covered instead.

(b) AUTOMATIC EXCLUSION FROM CSRS-OFFSET.—An employee described in sub-
section (a) shall not, by reason of the retirement coverage error described in sub-
section (a), be eligible to be treated as an individual who is CSRS-Offset covered.

(c) DISPOSITION OF CONTRIBUTIONS TO THE CSRDF.—

(1) EMPLOYEE CONTRIBUTIONS.—There shall be paid to the employee, from
the CSRDF, the lump-sum credit to which such employee would be entitled
under section 8342 of title 5, United States Code, to the extent attributable to
the period of erroneous coverage involved.

(2) GOVERNMENT CONTRIBUTIONS.—There shall be transferred from the
CSRDF to the agency in or under which the employee is then emﬁ{ofvled, to the
credit of the apgropnation, fund, or account of such agency from which any Gov-
ernment contributions to the CSRDF may be made (to remain available until
expended), an amount equal to the Government contributions that were made
under section 8334 of title 5, United States Code, and attributable to such em-

loyee for the period of erroneous coverage involved.

Fd) Di1sPOsSITION OF TSP CONTRIBUTIONS.—In the case of an employee described
in subsection (a), section 121(d)(2) shall apply.

SEC. 123. UNCORRECTED ERROR: EMPLOYEE WHO SHOULD BE SOCIAL SECURITY-ONLY COV-
ERED, BUT WHO IS ERRONEOUSLY CSRS COVERED INSTEAD.

(a) IN GENERAL.—Except as provided in section 125, this section shall apply in
the case of any employee who should be Social Security-Only covered but, as a re-
sult of a retirement coverage error, is CSRS covered instead.

(b) AUTOMATIC EXCLUSION FROM CSRS.—An employee described in subsection
(a) shall not, by reason of the retirement coverage error described in subsection (a),
be eligible to be treated as an individual who is CSRS covered.

(c) DISPOSITION OF CONTRIBUTIONS TO THE CSRDF.—

(1) IN GENERAL.—In the case of an employee described in subsection (a),
section 102(b) shall apply.

(2) IRRELEVANT PROVISIONS TO BE DISREGARDED.—For purposes of Eara-
graph (1), section 102(b) shall be ap})lied disregarding paragraphs (1)B)ii),
(IXCXii), (2)(BXii), and (2XCXii) thereof.

(d) DiSPOSITION OF TSP CONTRIBUTIONS.—In the case of an employee described
in subsection (a), section 121(d)(2) shall apply.

SEC. 124, CORRECTED ERROR: SITUATIONS UNDER SECTIONS 121-123.

(a) IN GENERAL.—Not later than 6 months after the date of enactment of this
Act, there shall be submitted to the Congress a proposal (including any necessary
draft legislation) to carry out the policy described in subsection (b).

(b) PoLicY.—Under the proposal, any employee with respect to whom the appli-
cable retirement coverage error (referred to in section 121, 122, or 123, as applica-
ble) has already been corrected, but under terms less advantageous to the employee
than would have been the case under this Act, shall be afforded a reasonable oppor-
tunity to obtain treatment comparable to the treatment afforded under this Act.

(c) JOINT ACTION.—This section shall be carried out by the Director of the Office
of Personnel Management, in consultation with the Executive Director of the Fed-
eral Retirement Thrift Investment Board and the Commissioner of Social Security.

SEC. 125. VESTED EMPLOYEES EXCEPTED FROM AUTOMATIC EXCLUSION,

(a) IN GENERAL.—Nothing in this subtitle shall, by reason of any retirement
coverage error, result in the automatic exclusion of any employee from FERS, CSRS-
Offset, or CSRS if, as of the date on which notice of such error is given (in accord-
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ance with section 201), such employee’s rights have vested under the retirement sys-
tem involved.

(b) VESTING.—For purposes of this section, vesting of rights shall be considered
to have occurred if, as of the date as of which the determination is made, the em-
ployee has completed at least 5 years of civilian service, taking into account only
creditable service under section 8332 or 8411 of title 5, United States Code.

(¢} ELECTIONS.—

(1) ERRONEOUSLY FERS COVERED.—Any employee affected by an error de-
scribed in section 121 who is determined under this section to satisfy subsection

(b) may elect—

(A) to be treated in accordance with section 121; or
(B) to remain FERS covered.
(2) OTHER CASES.—Any employee affected by an error described in section

1122 or 123 who is determined under this section to satisfy subsection (b) may

elect—

(A) to be treated in accordance with section 122 or 123 (as applicable);

(B) to remain (or instead become) CSRS-Offset covered.

(d) EFFECT OF AN ELECTION TO BE TRANSFERRED FROM CSRS 10 CSRS-OFF-
SET.—In the case of an employee affected by an error described in section 123 who
elects the option under subsection (cX2XB), the effect of the election shall be the
same as described in section 104.

(e) DEFAULT RULE.—If the employee does not make any election within the 6-
month period beginning on the date on which the a %ropriate notice is given to such
employee, the option under paragraph (1XB) or (2;2 ) of subsection (c), as applica-
ble, shall be deemed to have been elected as of the last day of such period. Nothing
in this section shall be considered to afford an employee the option of becoming or
remaining CSRS covered.

(f) RETROACTIVE EFFECT.—An election under this section (including an election
by default, and an election to remain covered by the retirement system by which
the electing individual is covered as of the date of the election) shall be effective
retroactive to the effective date of the retirement coverage error to which the elec-
tion relates.

(g) SPECIAL RULE IN CASE OF DisaBILITY.—If, as of the date referred to in sub-
section (a), the employee is entitled to receive an annuity under chapter 83 or 84
of title 5, United States Code, based on disability, or compensation under sub-
chapter I of chapter 81 of such title for injury to, or disability of, such employee,
subsections (a) and (b) shall be applied by substituting (for the date that would oth-
erwise apply) the date as of which entitlement to such annuity or compensation ter-
minates (if at all).

(h) NOTIFICATION.—Any notice under section 201 shall include such additional
information or other modifications as the Office of Personnel Management may by
regulation prescribe in connection with the situations covered by this subtitle, par-
ticularly as they relate to the consequences of being vested or not vested.

Subtitle D—Employee Who Should Have Been CSRS Covered or CSRS-
Offset Covered, But Who Was Erroneously FERS Covered Instead

SEC. 131. ELECTIONS.

(a) APPLICABILITY.—This subtitle shall apply in the case of any employee who—
(1) should be (or should have been) 8 RS covered but, as a result of a re-
tirement coverage error, is (or was) FERS covered instead; or
(2) should be (or should have been) CSRS-Offset covered but, as a result
of a retirement coverage error, is (or was) FERS covered instead.

(b) UNCORRECTED ERROR.—If, at the time of making an election under this sec-
tion, the retirement coverage error described in paragraph (1) or (2) of subsection
(?) (as applicable) has not been corrected, the employee affected by such error may
elect—

(1XA) in the case of an error deseribed in subsection (aX1), to be CSRS cov-

ered instead; or .

(B) in the case of an error described in subsection (a)}(2), to be CSRS-Offset
covered instead; or
(2) to remain FERS covered.

(c) CORRECTED ERROR.—If, at the time of making an election under this section,
the retirement coverage error described in paragraph (1) or (2) of subsection (a) (as
applicable) has been corrected, the employee affected by such error may elect—

(1) to be FERS covered instead; or

or
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(zé(A) in the case of an error described in subsection (a)X1), to remain CSRS
covered; or
(B) in the case of an error described in subsection (aX2), to remain CSRS-

Offset covered.

(d) DEFauLT RULE.—If the employee is given written notice in accordance with
section 201 as to the availability of an election under this section, but does not make
any such election within the 6-month period beginning on the date on which such
notice is so given, the option under subsection (b)2) or (cX2), as applicable, shall
be deemed to have been elected on the last day of such period.

(e) RETROACTIVE EFFECT.—An election under this section (including an election
by default, and an election to remain covered by the retirement system by which
the electing individual is covered as of the date of the election) shall be effective
retroactive to the effective date of the retirement coverage error (as referred to in
subsection (a)) to which such election relates.

SEC. 132. EFFECT OF AN ELECTION TO BE TRANSFERRED FROM FERS TO CSRS TO CORRECT
A RETIREMENT COVERAGE ERROR.

(a) APPLICABILITY.—This section shall apply in the case of any employee affected
by an error described in section 131(aX1) who elects the option available to such
employee under section 131(bX1XA).

(b) MAKEUP CONTRIBUTIONS TO THE CSRDF.—

(1) IN GENERAL.—Upon notification that an employee has made an election
under this section, the agency in or under which such employee is em&loyed
shall Fromptly pay to the CSKDF, in a lump sum, an amount equal to the ex-

cess 0

(A) the amount by which—

(i) the amount that should have been deducted and withheld from
the pay of the employee for the period of erroneous coverage involved
under section 8334 of title 5, United States Code, exceeds

(ii) the amount that was actually deducted and withheld from the
pay of the employee for the period of erroneous coverage involved under
section 8422 of such title (and not refunded), over
(B) the amount by which—

(i) the amount of the Government contributions actually made
under section 8423 of such title with respect to the employee for the
period of erroneous coverage involved, exceeds

(ii) the amount of the Government contributions that should have
been made under section 8334 of such title with respect to the em-
ployee for the period of erroneous coverage involved.

(2) AGENCY TO BE REIMBURSED FOR CERTAIN AMOUNTS.—

(A) IN GENERAL.—The employee for whom the payment under para-
graph (1) is made shall repay to the agency (referrecs) to in paragraph (1))
an amount equal to the OASDI employee taxes refunded or refundable to
such employee for any portion of the period of erroneous coverage involved
(computed in such manner as the Director of the Office of Personnel Man-
agement, with the concurrence of the Commissioner of Social Security, shall
?y)(ze)g’ulation prescribe), not to exceed the amount described in paragraph

1 X
(B) RIGHT OF RECOVERY; WAIVER.—If the employee fails to repay the
amount required under subparagraph (A), a sum equal to the amount out-
standing is recoverable by the Government from the employee (or the em-
ployee’s estate, if applicable) by—

(i) setoff against accrued pay, compensation, amount of retirement
credit, or another amount due the employee from the Government; and
(ii) such other method as is provided by law for the recovery of

amounts owing to the Government.

The head of the agency concerned may waive, in whole or in part, a right

of recovery under this paragraph if it is shown that recovery would be

against equity and good conscience or against the public interest.

(C) TREATMENT OF AMOUNTS REPAID OR RECOVERED.—Any amount re-
paid by, or recovered from, an individual (or an estate) under this para-
graph shall be credited to the appropriation, fund, or account from which
the amount involved was originally paid.

SEC. 133. EFFECT OF AN ELECTION TO BE TRANSFERRED FROM FERS TO CSRS-OFFSET TO
CORRECT A RETIREMENT COVERAGE ERROR.

(a) APPLICABILITY.—This section shall apply in the case of any employee affected
by an error described in section 131(a}2) who elects the option available to such
employee under section 131(b)}(1XB).
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(b) EFFECT.—The effect of an election referred to in subsection (a) shall be sub-
stantially the same as that described in section 105.

SEC. 134. EFFECT OF AN ELECTION TO BE RESTORED TO FERS AFTER HAVING BEEN COR-
RECTED TO CSRS,

(a) APPLICABILITY.—This section shall apply in the case of any employee affected
bg (81')1( t;rror described in section 131(aX1) who elects the option under section
131(c)1).

(b) EFFECT.—The effect of an election referred to in subsection (a) shall be sub-
stantially the same as that described in section 102.

SEC. 135. EFFECT OF AN ELECTION TO BE RESTORED TO FERS AFTER HAVING BEEN COR-
RECTED TO CSRS-OFFSET.,
(a) APPLICABILITY.—This section shall apply in the case of any employee affected
11%' ar)l( error described in section 131(3)(28 who elects the option under section
1(cX1).
(b) EFFECT.—The effect of an election referred to in subsection (a) shall be sub-
stantially the same as that described in section 103.

SEC. 136. DISQUALIFICATION OF CERTAIN INDIVIDUALS TO WHOM SAME ELECTION WAS PRE-
VIOUSLY AVAILABLE,

Notwithstanding any other provision of this subtitle, an election under this sub-
title shall not be available in the case of any individual to whom an election under
section 846.204 of title § of the Code of Federal Regulations (as in effect as of Janu-
ary 1, 1997) was made available in connection with the same error pursuant to noti-
fication provided in accordance with such section.

Subtitle E—El‘gﬁlo‘vee Who Should Have Been CSRS-Offset Covered, But
o Was Erroneously CSRS Covered Instead

SEC. 141. AUTOMATIC TRANSFER TO CSRS-OFFSET.

(a) APPLICABILITY.—This subtitle shall apply in the case of any employee who
should be (or should have been) CSRS-Offset covered but, as a result of a retirement
coverage error, is (or was) CSRS covered instead.

(b) UNCORRECTED ERROR.—If the error has not been corrected, the employee
shall be treated in the same way as if such employee had instead been CSRS-Ofiset
covered, effective retroactive to the effective date of such error.

(c) CORRECTED ERROR.—If the error has been corrected, the correction shall (to
tl;e ex}tlent not already carried out) be made effective retroactive to the effective date
of such error.

SEC. 142. EFFECT OF TRANSFER.

The effect of a transfer under section 141 shall be as set forth in regulations
;g;ich the Office of Personnel Management shall prescribe consistent with section

Subtitle F—Employee Who Should Have Been CSRS Covered, But Who Was
Erroneously CSRS-Offset Covered Instead

SEC. 151, ELECTIONS.

(a) APPLICABILITY.—This subtitle shall apply in the case of any employee who
should be (or should have been) CSRS covered but, as a result of a retirement cov-
erage error, is (or was) CSRS-Offset covered instead.

(b) UNCORRECTED ERROR.—If, at the time of making an election under this sec-
tion, the retirement coverage error described in subsection (a) has not been cor-
rected, the employee affected by such error may elect—

(1) to be CSRS cove instead; or
(2) to remain CSRS-Offset covered.

(¢) CORRECTED ERROR.—If, at the time of making an election under this section,
the retirement coverageerror described in subsection (a) has been corrected, the em-
ployee affected by such error may elect—

(1) to be CSRS-Offset covered instead; or
(2) to remain CSRS covered.

(d) DEFAULT RULE.—If the employee is given written notice in accordance with
section 201 as to the availability of an election under this section, but does not make
any such election within the 6-month period beginning on the date on which such
notice is so given, the option under subsection (b)}2) or (cX2), as applicable, shall
be deemed to have been elected on the last day of such period.

(e) RETROACTIVE EFFECT.—An election under this section (including an election
by default, and an election to remain covered by the retirement system by which
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the electing individual is covered as of the date of the election) shall be effective
retroactive to the effective date of the retirement coverage error (as referred to in
subsection (a)) to which such election relates.

SEC. 152. EFFECT OF AN ELECTION TO BE TRANSFERRED FROM CSRS-OFFSET TO CSRS TO
CORRECT THE RETIREMENT COVERAGE ERROR.

(a) APPLICABILITY.—This section shall apply in the case of any emfloyee affected
bi( an error described in section 151(a) who elects the option available to such em-
ployee under section 151(bX1).

(b) MAKEUP CONTRIBUTIONS TO THE CSRDF.—

(1) IN GENERAL.—Upon notification that an employee has made an election
under this section, the agency in or under which such employee is employed
shall promptly 1E:ay to the Ctg'RDF, in 2 lump sum, an amount equal to the
amount by which—

(A) the amount that should have been deducted and withheld from the
pay of the employee for the period of erroneous coverage involved under sec-
tion e8(1334 of title 5, United States Code (by virtue of being CSRS covered),
exceeds

(B) any nonrefunded amounts actually deducted and withheld from the
pay of the employee for the period of erroneous coverage involved under
such section (pursuant to CSRS-Offset coverage).

(2) AGENCY TO BE REIMBURSED FOR CERTAIN AMOUNTS.—

(A) IN GENERAL.—The employee for whom the payment under para-
graph (1) is made shall repay to the agency (referrecs to in paragraph (1))
an amount equal to the OASDI employee taxes refunded or refundable to
such employee for any portion of the period of erroneous coverage involved
(computed in such manner as the Director of the Office of Personnel Man-
agement, with the concurrence of the Commissioner of Social Security, shall
E)lyxze)gulation prescribe), not to exceed the amount described in paragraph

(B) RIGHT OF RECOVERY; WAIVER.—If the employee fails to repay the
amount required under subparaé:aph (A), a sum equal to the amount out-
standing is recoverable by the Government from the employee (or the em-
ployee's estate, if applicable) by—

(i) setoff against accrued pay, compensation, amount of retirement
credit, or another amount due the employee from the Government; and

(ii) such other method as is provided by law for the recovery of
amounts owing to the Government.

The head of the agency concerned may waive, in whole or in part, a right

of recovery under this paragraph if it is shown that recovery would be

against equity and good conscience or against the public interest.

(C) TREATMENT OF AMOUNTS REPAID OR RECOVERED.—Any amount re-
paid by, or recovered from, an individual (or an estate) under this para-
graph shall be credited to t.ht;:ﬁpmpriaﬁon, fund, or account from which
the amount involved was originally paid.

SEC. 158. EFFECT OF AN ELECTION TO BE RESTORED TO CSRS-OFFSET AFTER HAVING BEEN
CORRECTED TO CSRS.

(a) APPLICABILITY.—This section shall apply in the case of any employee affected
b{ an error described in section 151(a) who elects the option available to such em-
ployee under section 151(c)(1).

(b) DiSPOSITION OF CONTRIBUTIONS TO THE CSRDF.—In the case of an employee
described in subsection (a), the provisions of section 102(b) shall apply, except that,
in applying such provisions—

(1) “the applicable prayisions of section 8334” shall be substituted for “sec-
tion 8422” in paragraph (1XBXii) thereof; and

(2) “the applicable provisions of section 8334” shall be substituted for “sec-
tion 8423” in paragraph (2)BXii) thereof.

Subtitle G—Additional Provisions Relating to Government Agencies

SEC. 161. REPAYMENT REQUIRED IN CERTAIN SITUATIONS.

(a) IN GENERAL.—AnN individual who previously received a payment ordered by
a court or provided as a settlement of claim for losses resulting g?m a retirement
coverage error shall not be entitled to make an election under this Act unless repay-
ment of the amount so received by such individual is waived in whole or in part
by the Office of Personnel Management, and any amount not waived is repaid.

(b) REGULATIONS.—Any repayment under this section shall be made in accord-
ance with regulations prescribed by the Office.
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SEC. 162, EQUITABLE SHARING OF AMOUNTS PAYABLE TO OR FROM THE GOVERNMENT IF
MORE THAN ONE AGENCY INVOLVED.

The Office of Personnel Management shall by regulation prescribe rules under
which, in the case of an employee who has been employed in or under more than
1 agency since the date of the retirement coverage error involved (and before its rec-
tification under this Act), any contributions or other amounts required to be paid
to or from the then current employing agency (other than lost earnings under sec-
tion 163(a)2)) shall be equitably allocated between or among the appropriate agen-
cies.

SEC. 163. PROVISIONS RELATING TO THE ORIGINAL RESPONSIBLE AGENCY.

(a) OBLIGATIONS OF THE ORIGINAL RESPONSIBLE AGENCY.—

(1) EXPENSES FOR SERVICES OF FINANCIAL ADVISOR.—The Office of Personnel
Management shall by regulation prescribe rules under which, in the case of any
employee eligible to make an election under this Act, the original responsible
agency (as determined under succeeding provisions of this section) shall pay (or
make reimbursement for) any reasonable expenses incurred by such employee
for services received from any licensed financial or legal consultant or advisor
in connection with such election.

(2) SPECIAL RULES.—Such regulations shall also include provisions to en-
sure that, to the extent lost earnings under the Thrift Savings Fund are in-
volved in connection with a particular error, the original responsible agency—

(A) shall pay (or reimburse any other agency that pays) any amounts
to the Tl:‘riﬁ Savings Fund representing lost earnings with respect to such
€ITor; an

(B) shall be entitled to receive (directly from the Thrift Savings Fund
or through transfer from another agency) any amounts paid out of the

Thrift Savings Fund representing a refund of lost earnings to which the

Government is entitled with respect to such error.

(b) ORIGINAL RESPONSIBLE AGENCY DEFINED.—For purposes of this Act, the
term “original responsible agency”, with respect to a retirement coverage error af-
fecting an employee, means—

(1) except in the situation described in paragraph (2), the agency deter-
mined by the Office of Personnel Management to have made the initial retire-
ment coverage error (including one made before January 1, 1984); or

(2) if the error is attributable, in whole or in part, to an erroneous regula-
tion promulgated by the Office of Personnel Management, such Office.

(c) PROCEDURES FOR IDENTIFYING THE ORIGINAL RESPONSIBLE AGENCY.—

(1) IN GENERAL.—For purposes of this section, the original responsible agen-
¢y, in any situation to which this section applies, shall be identified by the Of-
fice of Personnel Management in accordance with regulations which t{xe Office
shall prescribe.

(2) FINALITY.—A determination made by the Office under this subsection
shall be final and not subject to any review.

(d) IF ORIGINAL RESPONSIBLE AGENCY NO LONGER ExisTs.—If the agency which
(before the application of this subsection) is identified as the original responsible
agency no longer exists (whether because of a reorganization or otherwise)—

(1) the successor agency (as determined under regulations prescribed by the
Office) shall be treated as the original responsible agency; or

(2) if none, this section shall be applied by substituting the CSRDF for the
original responsible agency.

(e) SOURCE OF PAYMENTS IF ERROR DUE TO ERRONEOUS OPM REGULATIONS.—
In any case in which the Office of Personnel Management is the original responsible
agency by reason of subsection (b)2), any amounts R%al‘yable to or from the Office
under this section shall be payable to or from the CS .

TITLE OI—GENERAL PROVISIONS

SEC. 201. IDENTIFICATION AND NOTIFICATION REQUIREMENTS,

(a) IN GENERAL.—The Office of Personnel Management shall prescribe regula-
tions under which Government agencies shall take such measures as may be nec-
essary to ensure that all individuals who are (or have been) affected by a retirement
coverage error giving rise to any election or automatic change in retirement cov-
erage under this Act shall be promptly identified and notified in accordance with
this section.

(b) MATTER T0 BE INCLUDED IN NOTICE TO INDIVIDUALS.—Any notice furnished
under this section shall be made in writing and shall include at least the following:
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(1) DESCRIPTION OF ERROR.—A description of the error involved, including
a clear and concise explanation as to why the original retirement coverage de-
termination was erroneous, citations to (and a summary description of) the per-
tim(eint provisions of law, and how that determination should instead have been
made.

(2) METHOD FOR RECTIFICATION.—How the error is to be rectified under this
Act, including whether rectification will be achieved through an automatic
change in retirement coverage (and, if so, the time, form, and manner in which
that change will be effected) or an election.

(3) ELECTION PROCEDURES, ETC.—If an election is provided under this Act,
all relevant information as to how such an election may be made, the options
available, the differences between those respective options (as further specified
in succeeding provisions of this subsection), and the consequences of failing to
make a timely election.

(4) ACCRUED BENEFITS, ETC.—With respect to the (or each) retirement sys-
tem by which the individual is then covered (disregarding the Thrift Savings
Plan), and to the extent applicable:

(A) A brief summary of any benefits accrued.

(B) The amount of employee contributions made to date and the effect
of any applicable disposition rules relating thereto (including provisions re-
lating to excess amounts or shortfalls).

(C) The amount of any Government contributions made to date and the
effect of any applicable disposition rules relating thereto (including provi-
sions relating to excess amounts or shortfalls).

(5) THRIFT SAVINGS FUND.—With respect to the Thrift Savings Fund, the
balance that then is (or would be) credited to the individual’s account depending
on the option chosen, with any such balance to be shown both in the aggregate
and broken down by—

(A) individual contributions,

(B) automatic (1 percent) Government contributions, and

(C) matching Government contributions,

including lost earnings on each and the extent to which any makeup contribu-

tions or forfeitures would be involved.

(6) OASDI BENEFITS.—Such information regarding benefits under title II of
the Social Security Act as the Commissioner of Social Security considers appro-
priate.

(7) OTHER INFORMATION.—Any other information that the Director of the
Office of Personnel Management may by regulation prescribe after consultation
with the Executive Director of the Federal Retirement Thrift Investment Board
and such other agency heads as the Director considers appropriate, including
any appeal rights available to the individual.

(c) COMPARISONS.—Any amounts required to be included under subsection (bX4)
shall, with respect to the respective retirement systems involved, be determined—

(1) as of the date the retirement coverage error was corrected (if applicable);

(2) as of the then most recent date for which those benefits and amounts
are ascertainable, assuming no change in retirement coverage; and

(3) as of the then most recent date for which those benefits and amounts
are ascertainable, assuming the alternative option is chosen.

(d) PAasT ERRORS.—All measures required under this section shall, with respect
to errors preceding the date specified in sectibn 206(e) (relating to the effective date
golr g%)lol(')egtﬂations prescribed under this Act), be completed no later than December
SEC. 202. INDIVIDUAL APPEAL RIGHTS.

(a) IN GENERAL.—An individual aggrieved by a final determination under this
Act shall be entitled to appeal such determination to the Merit Systems Protection
Board under section 7701 of title 5, United States Code.

(b) NOTIFICATION APPEALS.—The Office of Personnel Management shall by regu-
lation establish procedures under which individuals may bring an appeal to the g}-
fice with respect to any failure to have been properly notified in accordance with
section 201. A final determination under this subsection shall be appealable under
subsection (a).

SEC. 203. INFORMATION TO BE FURNISHED BY GOVERNMENT AGENCIES TO AUTHORITIES AD-
MINISTERING THIS ACT.

(a) APPLICABILITY.—The authorities identified in this subsection are:

(1) The Director of the Office of Personnel Management.

(2) The Commissioner of Social Security.
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B mfg) The Executive Director of the Federal Retirement Thrift Investment
oard.

(b) AUTHORITY TO OBTAIN INFORMATION.—Each authority identified in sub-
section (a) may secure directly from any de&artment or agency of the United States
information necessary to enable such authority to carry out its responsibilities
under this Act. Upon re%eriz of the authority involved, the head of the department
or agency involved shall ish that information to the requesting authority.~

(¢) LIMITATION; SAFEGUARDS.—Each of the respective authorities under sub-
section (a)—

(1) shall request only such information as that authority considers nec-

es! ; and

(3) shall establish, by regulation or otherwise, appropriate safeguards to en-
sure that any information obtained under this section shall be used only for the
purpose authorized.

SEC. 204. SOCIAL SECURITY RECORDS.

Notwithstanding any limitations in section 205 of the Social Security Act re-
ggdili:llg the modification of wage records maintained by the Commissioner of Social
ity for purposes of title II of such Act, the Commissioner of Social Security
shall modify the wage record of each employee affected by a retirement coveratﬁe
error to change, add, or delete any entry regarding service as an employee to the
extent necessary to carry out the purposes of this Act or the Social gecun‘ty Act.
SEC. 205. CONFORMING AMENDMENTS RESPECTING SOCIAL SECURITY COVERAGE AND
OASDI TAXES.
(a) SOCIAL SECURITY COVERAGE.—Section 210(aX5)XH) of the Social Security Act
(42 U.S.C. 410(aX5)(H)) is amended—
(1) in clause (i) by striking “or” at the end;
(2) in clause (ii) by striking the semicolon and inserting “, or”; and
(3) by adding at the end the following:

“(iii{I) described in section 111(aX3) of the Federal Retirement
Coverage Corrections Act, on or after the effective date of an election
E{Jr deemed election) by such individual under section 111(bX2) of such

ct,

“(I1) described in section 131(a)(1) of such Act, on or after the effec-
tive date of an election (or deemed election) by such individual under
subsection (b)(2) or (cX1) of section 131 of such Act, or

“(III) described in section 151(a) of such Act, on or after the effec-
tive date of an election (or deemed election) by such individual under
subsection (b)2) or (cX1) of section 151 of such Act;”.

(b) OASDI TaAXES.—Section 3121(bX5XH) of the Internal Revenue Code of 1986
is amended—
(1) in clause (i) by striking “or” at the end;
(2) in clause (ii) lx striking the semicolon and inserting “, or”; and
(3) by adding at the end the following:

“(iiifI) described in section 111(aX3) of the Federal Retirement
Coverage Corrections Act, on or after the effective date of an election
(or deemed election) by such individual under section 111(bX2) of such

ct,

“(11) described in section 131(a)(1) of such Act, on or after the effec-
tive date of an election (or deemed election) by such individual under
subsection (bX2) or (cX1) of section 131 of such Act, or

“(II1) described in section 151(a) of such Act, on or after the effec-
tive date of an election (or deemed election) by such individual under
subsection (bX2) or (c)(1) of section 151 of such Act;”.

SEC. 206. REGULATIONS.

(a) IN GENERAL.—Any regulations necessary to carry out this Act shall be pre-
scribed by the Director of the Office of Personnel Management, the Executive Direc-
tor of the Federal Retirement Thrift Investment Board, the Commissioner of Social
Security, the Secretary of the Treasury, and any other appropriate authority, with
respect to matters within their respective areas of jurisdiction.

(b) MATTERS To BE INCLUDED.—The regulations prescribed by the Director of
the Office of Personnel Management shall include at least the following:

(1) FORMER EMPLOYEES, ANNUITANTS, AND SURVIVOR ANNUITANTS.—

(A) IN GENERAL.—Provisions under which, to the maximum extent prac-
ticable and in appropriate circumstances, any election available to an em-
ployee under sugtit.le A, B, D, or F of title I shall be available to a former
employee, annuitant, or survivor annuitant.
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(B) SUBTITLE C SITUATIONS.—Provisions under which subtitle C of title

I shall apply in the case of a former employee.

(C) SUBTITLE E SITUATIONS.—Provisions under which the purposes of

Ehis paragraph shall be carried with respect to any situation under subtitle

of title I.

(2) FORMER SPOUSES.—Provisions under which appropriate notification
shall be afforded to any former spouse affected by a change in retirement cov-
erage pursuant to this Act.

(3) PROCEDURAL REQUIREMENTS.—Provisions establishing the procedural re-
quirements in accordance with which any determinations under this Act (not
otherwise addressed in this Act) shall be made, in conformance with the re-
quirements of this Act.

(4) AUTHORITY TO MAKE ACTUARIAL REDUCTION IN ANNUITY BY REASON OF
CERTAIN UNPAID AMOUNTS.—Provisions under which any payment required to be
made by an individual to the Government in order to make an election under
this Act which remains unpaid may be made by a reduction in the appropriate
annuity or survivor annuity. The reduction shall, to the extent practicable, be
designed so that the present value of the future reduction is actuarially equiva-
lent to the amount so required.

(¢) DEFINITIONS.—For purposes of this section—

(1) the term “annuitant” means any individual who is an annuitant as de-
fined by section 8331(9) or 8401(2) of title 5, United States Code; and

(2) the term “former employee” includes any former employee who satisfies
the service requirement for title to a deferred annuity under chapter 83 or 84
of such title 5 (as applicable), but—

(A) has not attained the minimum age required for title to such an an-
nuity; or
(B) has not filed claim therefor.
(d) COORDINATION RULE.—In prescribing regulations to carry out this Act, the
Director of the Office of Personnel Management shall consult with—

(1) the Administrative Office of the United States Courts;

(2) the Clerk of the House of Representatives;

(3) the Sergeant at Arms and Doorkeeper of the Senate; and

(4) other appropriate officers or authorities.

(e) EFFECTIVE DATE.—All regulations necessary to carry out this Act shall take
effect as of the first day of the first month beginning after the end of the 6-month
period beginning on the date of enactment of this Act.

SEC. 207. ALL ELECTIONS TO BE APPROVED BY OPM.

Notwithstanding any other provision of this Act, no election under this Act
(other than an election by default) may be given effect until the Office of Personnel
Management has determined, in writing, that such election is in compliance with
the requirements of this Act.

SEC. 208. ADDITIONAL TRANSFERS TO OASDI TRUST FUNDS IN CERTAIN CASES.

If the Commissioner of Social Security determines that. the payment of the
OASDI taxes described in this Act did not result in a credit to the OASDI trust
funds of an equal amount, the Commissioner of Social Security shall notify the Sec-
retary of the Treasury of the amount of any shortfall. Promptly upon receiving such
notification, the Secretary of the Treasury shall transfer an amount equal to such
shortfall from the general fund of the Treasury to the OASDI trust funds.

SEC. 209. TECHNICAL AND CONFORMING AMENDMENTS.

(a) AMENDMENT RELATING TO LIMITATION ON SOURCES FROM WHICH CONTRIBU-
TIONS TO THE THRIFT SAVINGS FUND ARE ALLOWED.—Section 8432(h) of title 5,
United States Code, is amended by striking “title.” and inserting “title or the Fed-
eral Retirement Coverage Corrections Act.”.

(b) DESCRIPTION OF AMOUNTS COMPRISING THE THRIFT SAVINGS FUND.—Section
8437(b) of title 5, United States Code, is amended by striking “expenses).” and in-
serting “expenses), as well as contributions under the Federal Retirement Coverage
Corrections Act (and lost earnings made up under such Act).”.

(c) ADMINISTRATIVE EXPENSES.—

(1) THRIFT SAVINGS PLAN.—Section 8437(d) of title 5, United States Code,
is amended by inserting “(including the provisions of the Federal Retirement
C}:weralge Corrections Act that relate to this subchapter)’ after “this sub-
chapter”.

(2) CSRS, CSRS-OFFSET, FERS.—Section 8348(aX2) of title 5, United States
Code, is amended by striking “statutes;” and inserting “statutes (including the
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provisions of the Federal Retirement Coverage Corrections Act that relate to
this subchapter);”.

(3) MSPB.—Section 8348(a)(3) of title 5, United States Code, is amended by
striking ;title.” and inserting “title and the Federal Retirement Coverage Cor-
rections Act.”.

TITLE III—OTHER PROVISIONS

SEC. 301. PROVISIONS TO PERMIT CONTINUED CONFORMITY OF OTHER FEDERAL RETIRE-
MENT SYSTEMS.

(a) FOREIGN SERVICE.—Sections 827 and 851 of the Foreign Service Act of 1980
(22 U.S.C. 4067 and 4071) shall apply with respect to this Act in the same manner
as if this Act were part of—

(1) the Civil Service Retirement System, to the extent this Act relates to
the Civil Service Retirement System; and

(2) the Federal Employees’ Retirement System, to the extent this Act re-
lates to the Federal Employees’ Retirement System.

(b) CENTRAL INTELLIGENCE AGENCY.—Sections 292 and 301 of the Central Intel-
ligence Agency Retirement Act (50 U.S.C. 2141 and 2151) shall apply with respect
to this Act in the same manner as if this Act were part of—

(1) the Civil Service Retirement System, to the extent this Act relates to
the Civil Service Retirement System; and

(2) the Federal Employees’ Retirement System, to the extent this Act re-
lates to the Federal Employees’ Retirement System.

SEC. 302. GOVERNMENT CONTRIBUTIONS PAYABLE FROM THE CSRDF.

(a) IN GENERAL.—Notwithstanding any other provision of this Act or any other
provision of law, all amounts for which any Government agency would otherwise be
liable under this Act shall instead be paid from the CSRDF, subject to subsection
(b).

(b) EXCEPTIONS.—This section shall not apply with respect to any amount for
which any Government agency would otherwise be liable—

(1) by reason of section 301; or
(2) by reason of any retirement coverage error as to which the notification

required under section 201 is not given before January 1, 2003.

(c) AMORTIZATION.—For purposes of section 8348(f) of title 5, United States
Code, any unfunded liability created by this section (as determined by the Office of
Personnel Management) shall be considered a new benefit payable from the CSRDF.

SEC. 308. INDIVIDUAL RIGHT OF ACTION PRESERVED FOR AMOUNTS NOT OTHERWISE PRO-
VIDED FOR UNDER THIS ACT.

Nothing in this Act shall preclude an individual from bringing a claim against
the Government of the United States which such individual may have under section
1346(b) or chapter 171 of title 28, United States Code, or any other provision of law
(except to the extent the claim is for any amounts otherwise provided for under this
Act).

TITLE IV—TAX PROVISIONS

SEC. 401. TAX PROVISIONS.

(a) PLAN QUALIFICATION.—No retirement plan of the United States (or any
agency thereof) shall fail to be treated as a qualified plan under the Internal Reve-
nue Code of 1986 by reason of any action taken under this Act.

(b) TRANSFERS.—For purposes of the Internal Revenue Code of 1986, no amount
shall be includible in the gross income of any individual by reason of any direct
transfer under this Act between funds or any Government contribution under this
Act to any fund or account.

(c) DISTRIBUTION OF EXCESS CSRS CONTRIBUTIONS.—Section 72(t) of the Inter-
nal Revenue Code of 1986 (relating to 10-percent additional tax on early distribu-
tions from qualified retirement plans) shall not apply to the distribution of the ex-
cess described in section 102(b)(1)XB) of this Act or to any other refund paid under
this Act from the Civil Service Retirement and Disability Fund.

O
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Mr. CuUMMINGS. Thank you very much, Mr. Chairman. I'm very
pleased that you have convened the subcommittee today to take ac-
tion on a problem which we both agreed last year would be our top
legislative priority for this session of Congress. I want to thank
you, our respective staffs, and the Office of Personnel Management,
for all of their very hard work in producing legislative proposals
that will establish the comprehensive framework for the correction
of Federal retirement system coverage errors.

Few things in life are more important to a working person than
having an adequate and secure retirement plan in place to provide
for their future, or that of their spouse. When a worker’s retire-
ment security is jeopardized by an employer’s mistake, tremendous
emotional and financial pain can result—unless a remedy is avail-
able that assures prompt and fair correction and avoids economic
harm.

At the subcommittee’s hearing on this matter last summer, we
heard the testimony of four Federal employees who have been the
victims of an enrollment mistake made by their employing agency.
In each case, the employee was initially placed in the Civil Service
Retirement System, then years later informed that they should
have been in the Federal Employees Retirement System. Informed
they had no recourse or options, these employees were dumped into
FERS and confronted with the need to make thousands of dollars
of retroactive payments into a thrift savings account. Hundreds of
other Federal workers have found themselves in this situation over
the past 10 years. Most have also been forced to rearrange their
lives and financial plans to rectify a problem not of their making.
I find this intolerable. I promised we would correct. I believe that
the makings of a solution are now at hand.

First, there is before us the chairman’s mark, the Federal Retire-
ment Coverage Corrections Act. This proposal would essentially
permit those who have been the victims of an enrollment error to
remain in the retirement system they were mistakenly placed in to
be covered by the system they should have been in. It would hold
the government responsible for making whole an affected employ-
ees’ thrift savings account. Together these provisions will end the
harm now being done. I see them as critical elements of any legis-
lation that finally gets enacted.

The chairman’s mark seeks to hold those agencies responsible for
making enrollment errors responsible for the cause of their correc-
tion. 'm very troubled by this because the resulting budgetary
pressure could lead to layoffs. The Congressional Budget Office has
not yet been able to produce an estimate of the bill so that we don’t
know how significant a problem this could be. I believe, however,
that our efforts to help out one group of victims must not create
another. OPM has submitted its own retirement error correction
proposals to Congress for consideration. It takes a different ap-
proach than the chairman’s mark in providing make whole relief to
employees corrected into FERS.

It also does not saddle the agencies with the burden of additional
costs. I understand that later this week, OPM’s proposal will be in-
troduced in the Senate with bipartisan co-sponsorship. That en-
couraging news increases the likelihood that a fix will be in place
before the upcoming FERS’ open season.
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This morning’s hearing provides the subcommittee with the op-
portunity to examine and carefully weigh the merits of the two
bills. Later, we are scheduled to go to markup and make difficult
choices between their competing policies and procedures. I look for-
ward to that—to the testimony of each of our witnesses because I
believe we can benefit from the expert analysis they have to offer.
It sfilould greatly assist us as we strive to achieve the consensus we
need.

Mr. Chairman, again, my thanks to you for moving us forward
on this important matter. My thanks go also to the witnesses for
making time in your schedules to appear with us today. Thank you
and thank you again.

Mr. MicA. Thank you and I'd like to recognize Ms. Norton.

Ms. NORTON. Thank you very much, Mr. Chairman. I want to
thank Chairman Mica for holding this important hearing and
markup to correct errors made by the Federal Government and the
Federal retirement system. In the private sector, the burden of cor-
recting employer errors always lies with the employer on pain of
legal action. If the Federal Government were a private employer,
the duty to make employees whole for its errors would be a closed
case. Surely the Federal Government should correct its own mis-
takes—in this instance injury to Federal employees—by placing
them in the wrong retirement system without exacting a quid pro
quo that leaves them less than whole or visits a penalty on non-
affected employees.

The errors that concern us occurred solely because of the govern-
ment’s own negligence and of course great financial anxiety and
hardship to employees. Many made financial decisions for years
based upon the erroneous assumption that they were in the retire-
ment program they had elected. These mistakes are analogous to
mistakes which, when made by the Internal Revenue Service, it
now sent many members to the drawing boards to design make
whole remedies and even to penalize the IRS. I believe that it is
incumbent upon the Congress, not only to determine the most equi-
table way to reimburse employees who have been injured, but also
to think through a system that ensures that such mistakes are self-
correcting or otherwise remedied in the future without further leg-
islative action.

Although I support the subcommittee’s make whole provisions,
I'm very concerned that its proposal would subtract the needed
funds from agency budgets and do further harm to employees. If
enacted into law, this would be the only instance I know of, includ-
ing discrimination claims and the Tort Claims Act, where such
funds would come from agency budgets. Particularly in light of
downsizing that has been driven almost entirely by quick revenue
savings rather than streamlining for efficiency as the Congress
promised, the Federal Government cannot afford reductions-in-
force or reductions-in-salary which would harm non-affected, inno-
cent employees.

For this reason, I support the provision put forward by the Office
of Personnel Management which would take the funds from the
Civil Service Retirement Fund. I hope that the subcommittee ma-
jority will work with the minority to find a workable solution—a
goal that I believe is well within reach now. However, the govern-
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ment’s obligation to remedy past errors does not end our respon-
sibility. This painful experience has uncovered flaws in the present
system. I, therefore, am investigating private sector models for
monitoring and self-correction of such errors. Of course, it would be
impossible to design a retirement system immune from error, but
it is also true that the burden is on the Federal Government to put
in place a system that can periodically monitor itself and prevent
and correct mistakes. The average Federal employee necessarily re-
lies on the Federal Government to administer its own system cor-
rectly. When Federal employees elect specific retirement coverage
and believe that this coverage will be in place when they retire,
employees should have reasonable assurance that upon retirement,
they will not find themselves shortchanged by the government.

I will be offering a bill, which I hope my colleagues will support
to put a monitoring—and a new monitoring and corrective ap-
proach—in place, to check periodically and give prompt notice to in-
sure similar mistakes are caught and corrected in time in the fu-
ture. I believe that this effort will complement the action we seek
today to correct past mistakes and assure that we have learned
from this experience.

I want to thank the chairman, once again, for this important
step. I look forward to the testimony of today’s witnesses and am
pleased to welcome them. Thank you very much, Mr. Chairman.

Mr. MicA. Thank you. I didn’t see any other Members come in.
I'd lilke to call our first witness. We've got this divided into two
panels.

Mr. Ed Flynn, if you'd come forward—don’t even bother being
seated. Raise your right hand—you know the routine.

[Witness sworn.]

Mr. MicaA. Thank you. Be seated.

Welcome back. You're recognized, sir, for 5 minutes. Let’s keep
it short today.

STATEMENT OF ED FLYNN, ASSOCIATE DIRECTOR, RETIRE-
MENT AND INFORMATION SERVICE, OFFICE OF PERSONNEL
MANAGEMENT

Mr. FLYNN. Yes, Mr. Chairman. I'll try and do that. You do have
a statement from me and what I'd like to do——

Mr. Mica. Without objection, it will be made part of the record.
Continue.

Mr. FLYNN. Perhaps just make a few opening comments—first,
Mr. Chairman, I want to say that we, at the Office of Personnel
Management, do very much appreciate the hard work that has
gone into this matter on the part of the subcommittee staff, and we
hope that we’ve helped shed some light on the substantive and
technical differences between the two proposals which are now be-
fore the subcommittee. Some of which have been commented upon
by the members of the subcommittee in their opening comments.

We continue to believe, Mr. Chairman, that the administration’s
proposal in all of its fundamental aspects remains the best way to
proceed. However, we've always indicated a willingness and we,
today, continue to stand ready to discuss and resolve where pos-
sible aspects of the administration’s proposal that are regarded as
problematic by others. However, we believe the proposal of the sub-
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committee’s staff still contains elements which, in our view, are ob-
jectionable. I want to summarize three of those.

First, for individuals who choose to be covered by the Federal
Employees Retirement System, we’re concerned by the creation of
a payment to them which attempts to replicate the aggregate
amount of makeup contributions, government match and lost earn-
ings for the period of the error. Such a mechanism departs from
the principle that employee makeup contributions are the respon-
sibility of the employee, an explicit provision of current law that
was fully considered in 1990. Now as you know, recent action by
the Thrift Investment Board facilitates the ability of employees to
do makeup contributions. For that reason, we feel more strongly
that departing from this principle is unwise for several reasons.

First, it creates a situation where employees are doubly com-
pensated. Second, it creates inequities between this group of em-
ployees and others who have makeup contribution opportunities for
different reasons. It produces different payment amounts for indi-
viduals whose circumstances are essentially the same. And more
importantly, a make whole component for individuals is available
under the framework of the administration’s proposal. One that
avoids the complexities and differentials introduced by the staff’s
proposal.

I might just digress for a second, Mr. Chairman, and say that I
appreciate very much all of the effort that has gone into this pay-
ment mechanism. I will tell you that as we attempted to prepare
the administration’s proposal when we worked with Federal agen-
cies and among ourselves, we had accountants, actuaries, and peo-
ple looking at this initially from the standpoint of whether or not
a single payment to an individual who chose to stay in the Federal
Employees Retirement System would provide the relief that
seemed appropriate. Ultimately, we concluded that because of great
complications, because of inequities, because of difficulties in ad-
ministration, such an approach was not going to be feasible. But
I dont, for a moment, want to appear to be critical of the sub-
committee staff for trying to go down that road. It’s a road that we
went down and ultimately found wanting.

Second, Mr. Chairman, the staff proposal directs OPM to regu-
late similar procedures to produce similar outcomes for former em-
ployees, retirees and survivors. Our view is that legislation is re-
quired in these areas and that these are not subjects which can be
resolved through regulatory action. Because of that, individuals
most in need of some early resolution of their circumstances, retir-
ees and survivors, will have to await future legislative action ad-
dressing their needs.

And finally, the identification and allocation of cost among agen-
cies and the method of financing the administrative costs associ-
ated with correcting errors in the staff’'s proposal, we believe add
to difficulties associated with helping individual employees, retir-
ees, and survivors and we would urge the subcommittee to consider
the administration’s proposal in these areas as acceptable.

Mr. Chairman, while there are others, these seem to me to be the
main points of difference between the subcommittee staff’s proposal
and the administration’s. I know you and all the members of the
subcommittee appreciate the importance of moving toward a
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prompt resolution of this matter—a view which all of us share.
Given that the administration’s proposal involved the dedicated ef-
fort of representatives from five agencies over a period of almost 18
months, I hope we can work from the strength of that proposal to
a resolution of this matter for all concerned. Thank you for the op-
portunity to give a few opening remarks and I'll attempt to answer
any questions the subcommittee may have.
[The prepared statement of Mr. Flynn follows:]
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STATEMENT OF
WILLIAM E. FLYNN, lll, ASSOCIATE DIRECTOR
FOR RETIREMENT AND INSURANCE
OFFICE OF PERSONNEL MANAGEMENT
at a hearing of the
CIVIL SERVICE SUBCOMMITTEE
COMMITTEE ON GOVERNMENT REFORM AND OVERSIGHT
UNITED STATES HOUSE OF REPRESENTATIVES
ON

THE FEDERAL EMPLOYEES RETIREMENT COVERAGE CORRECTION ACT OF
1998

FEBRUARY 24, 1998

MR. CHAIRMAN AND MEMBERS OF THE SUBCOMMITTEE:

| AM PLEASED TO APPEAR TODAY TO DISCUSS THE SUBCOMMITTEE’'S
PROPOSAL TO CORRECT RETIREMENT COVERAGE ERRORS. THERE ARE
CLEAR DIFFERENCES BETWEEN THE APPROACHES OF THE
SUBCOMMITTEE AND THE ADMINISTRATION, AND | APPRECIATE THE

OPPORTUNITY TO ADDRESS THEM.

THE ADMINISTRATION BELIEVES THAT A COMPREHENSIVE SOLUTION IS
ESSENTIAL, ONE THAT ADDRESSES SITUATIONS IN WHICH A LONG-

TERM COVERAGE ERROR HAS BEEN CORRECTED IN THE PAST AS WELL

-1-
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AS THOSE IN WHICH THE ERROR HAS NOT YET BEEN DISCOVERED AND
CORRECTED. WE STRONGLY BELIEVE THAT THE REMEDY SHOULD BE
COMPLETE, AND THAT IT SHOULD EXPLICITLY DEAL WITH ALL
SIGNIFICANT ISSUES, INCLUDING THE CASES OF EMPLOYEES WHO HAVE

RETIRED OR DIED.

WE REALIZED FROM THE OUTSET THAT IT WOULD REQUIRE THE
COOQPERATION AND COORDINATION OF A NUMBER OF AGENCIES TO
CRAFT A PROPOSAL THAT WOULD ACHIEVE THE DESIRED RESULT. (T
WAS NECESSARY TO RESOLVE MANY COMPLEX AND DIFFICULT ISSUES.
TO DO SO, WE WORKED CLOSELY WITH THE FEDERAL RETIREMENT
THRIFT INVESTMENT BOARD, THE SOCIAL SECURITY ADMINISTRATION,
AND THE TREASURY DEPARTMENT. THE ADMINISTRATION’S PROPOSAL
REPRESENTS THE CONSENSUS POSITION THAT IS THE BEST WAY TO
RESOLVE THE MYRIAD INTRICATE AND INTERTWINED ASPECTS OF THIS
SITUATION. THE FEDERAL RETIREMENT THRIFT INVESTMENT BOARD’S
VIEWS ARE DESCRIBED IN EXECUTIVE DIRECTOR ROGER MEHLE’S

STATEMENT.

AS DISCUSSED IN OUR REPORT AND MY PRIOR TESTIMONY, WE BELIEVE

THAT, TO SUCCEED, THERE ARE FOUR SPECIFIC OBJECTIVES THAT ANY

-2-
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REMEDY MUST MEET.

o THE REMEDY SHOULD DEMONSTRATE THAT THE GOVERNMENT
CARES ABOUT FEDERAL EMPLOYEES WHO HAVE BEEN DISADVANTAGED
BY AN ERROR IN THEIR RETIREMENT COVERAGE, AND IS COMMITTED TO
AN EQUITABLE SOLUTION FOR THESE EMPLOYEES AND THEIR FAMILIES.
° EMPLOYEES SHOULD HAVE A CHOICE BETWEEN CORRECTED
COVERAGE AND THE BENEFIT THE EMPLOYEE EXPECTED TO RECEIVE,
WITHOUT DISTURBING SOCIAL SECURITY COVERAGE LAWS.

° THE OPTIONS PROVIDED TO THE EMPLOYEE SHOULD BE EASY TO
UNDERSTAND.

° FINALLY, WE WANT TO MINIMIZE ADMINISTRATIVE ASPECTS OF

THE REMEDY IN ORDER TO KEEP THE SOLUTIONS SIMPLE AND TIMELY.

MR CHAIRMAN, WE BELIEVE THE ADMINISTRATION PROPOSAL MEETS
THESE OBJECTIVES. SINCE WE HAVE JUST RECEIVED THE FINAL
VERSION OF THE SUBCOMMITTEE'S PROPOSAL, WE HAVE NOT YET HAD
THE OPPORTUNITY TO FULLY REVIEW ALL DETAILS OF IT.
NEVERTHELESS, THERE ARE FUNDAMENTAL DIFFERENCES BETWEEN THE

PROPOSALS THAT | WOULD LIKE TO DISCUSS THIS MORNING.

UNDER BOTH PROPOSALS, INDIVIDUALS WHO SHOULD HAVE BEEN

-3-
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UNDER FERS, BUT WHO WERE ERRONEOUSLY PLACED IN CSRS OR CSRS
OFFSET, WILL HAVE THE OPTION TO ELECT TO BE RETROACTIVELY
PLACED UNDER FERS COVERAGE. HOWEVER, UNDER THE
SUBCOMMITTEE PROPOSAL, INDIVIDUALS ELECTING FERS COVERAGE
WILL BE ENTITLED TO A SUBSTANTIAL AGENCY-FUNDED PAYMENT TO

THE THRIFT SAVINGS PLAN.

UNDER CURRENT THRIFT SAVINGS PLAN RULES, EMPLOYEES WHO ARE
COVERED UNDER THE IMPROPER PLAN MAY MAKE RETROACTIVE
CONTRIBUTIONS AND RECEIVE MATCHING CONTRIBUTIONS AND
EARNINGS. WHILE THE THRIFT SAVINGS BOARD PREVIOUSLY LIMITED
MAKE-UP TSP CONTRIBUTIONS TO THE TOTAL PERMITfED FOR THE
YEAR IN WHICH THE MAKE-UP WAS MADE, THAT IS NO LONGER THE
CASE IN THE EVENT OF RETIREMENT COVERAGE ERRORS. I[N THAT
CASE, CONTRIBUTIONS CAN BE MADE FOR EACH YEAR OF ERRONEOUS

COVERAGE UP TO THE MAXIMUM PERMITTED AMOUNT FOR EACH YEAR.

OUR UNDERSTANDING IS THAT THE AGENCY PAYMENT ELEMENT OF THE
SUBCOMMITTEE’S PROPOSAL IS BASED UPON THE RULES APPLICABLE IN
THE PRIVATE SECTOR WHEN AN INDIVIDUAL HAS ERRONEQOUSLY BEEN

DENIED COVERAGE UNDER AN EMPLOYER’S RETIREMENT SYSTEM.

-4-
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SUCH PAYMENTS ARE NECESSARY IN THE PRIVATE SECTOR BECAUSE,
UNDER A DEFINED CONTRIBUTION RETIREMENT PROGRAM, THEY ARE
THE ONLY MEANS POSSIBLE TO CORRECT THE HARM TO EMPLOYEE.
HOWEVER, WITH CSRS AND FERS BOTH OPERATING, WE HAVE AN
APPROACH WHICH IS GENERALLY UNAVAILABLE IN THE PRIVATE
SECTOR, AND WHICH ENABLES AN INDIVIDUAL TO BE RESTORED TO THE

STATUS HE OR SHE PRESUMED WAS CORRECT.

DURING OUR STUDY OF THIS MATTER, WE CONSIDERED THE OPTION OF
PLACING INDIVIDUALS UNDER FERS AND MAKING A PAYMENT TO THE
TSP, BUT REALIZED THERE WERE INTRACTABLE BASIC PROBLEMS
INVOLVING COST, EQUITY, AND COMPLEXITY. MORE IMPORTANTLY, WE
CONCLUDED THAT THE APPROACH OF OFFERING CSRS OFFSET
COVERAGE PROVIDED A MAKE-WHOLE SOLUTION TO AFFECTED
INDIVIDUALS. UNDER THIS APPROACH, NOT AVAILABLE IN THE PRIVATE
SECTOR, INDIVIDUALS WILL ALWAYS RECEIVE AT LEAST AS MUCH AS

THEY BELIEVED THEY WERE GOING TO GET.

WE BELIEVE A NUMBER OF UNINTENDED, BUT NONETHELESS, REAL
INEQUITIES, COSTS, AND ADMINISTRATIVE PROBLEMS WILL RESULT

UNDER THE SUBCOMMITTEE'S PROPOSAL. SOME INDIVIDUALS WILL BE

-5-
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OVERCOMPENSATED WHILE OTHERS WILL RECEIVE SMALLER

PAYMENTS.

FOR EXAMPLE, CONSIDER THREE INDIVIDUALS WHO WERE
ERRONEOUSLY COVERED UNDER CSRS OR CSRS-OFFSET, AND WHO
SHOULD HAVE BEEN FERS. DURING THE CSRS OR CSRS-OFFSET
EMPLOYMENT, ONE CONTRIBUTED 1% TO TSP AND PUT IT ALL IN THE C
FUND. THE SECOND CONTRIBUTED 5% TO TSP AND PUT IT ALL IN THE

G FUND. THE THIRD INDIVIDUAL DID NOT PARTICIPATE IN TSP AT ALL.

UNDER THE SUBCOMMITTEE PAYMENT PROPOSAL, THE PERSON WHO

CONTRIBUTED ONLY 1% TO TSP, BUT PUT ALL IT IN THE C FUND, WILL
RECEIVE THE LARGEST PAYMENT BECAUSE THEIR AGENCY PAYMENT IS
NOT SUBJECT TO A CAP, AND BECAUSE EARNINGS WILL BE COMPUTED

SOLELY ON THE BASIS OF C FUND PERFORMANCE.

IRONICALLY, THE SECOND INDIVIDUAL, WHO CONTRIBUTED THE MOST
TO HIS OR HER OWN FUTURE RETIREMENT BY MAKING THE 5% TSP
CONTRIBUTIONS, WILL RECEIVE THE SMALLEST AGENCY PAYMENT.
EVEN THOUGH AVERAGE FERS TSP CONTRIBUTIONS EXCEED 5%, THE

AGENCY PAYMENT WILL BE LIMITED TO 5%, BECAUSE THAT AMOUNT

-6-
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PLUS THE EMPLOYEES EARLIER CONTRIBUTIONS HIT THE 10% LIMIT.
FURTHER, SINCE THE EMPLOYEE HAD A HISTORY UNDER THE G FUND,
EARNINGS ON THE AGENCY PAYMENT WILL ALSO BE PAID AT THAT

LOWER RATE.

THE THIRD INDIVIDUAL WILL RECEIVE A PAYMENT IN BETWEEN THE
OTHER TWO. SINCE NO TSP CONTRIBUTIONS WERE MADE, THE
PAYMENT WILL NOT BE SUBJECT TO A CAP. SINCE THERE IS NO
INVESTMENT HISTORY, EARNINGS ON THE PAYMENT WILL BE
COMPUTED BASED ON THE COMPOSITE, AVERAGE FUND EARNINGS,
SUBSTANTIALLY HIGHER THAN THE G FUND RATE, BUT LOWER THAN

THE C FUND RATE.

THERE IS ANOTHER FU_ND‘_AMENTAL DIFFERENCE BETWEEN THE TWO
PROPOSALS IN THE AREA OF FUNDING. THE ADMINISTRATION’S PLAN
IS SIMPLE. PRIOR EMPLOYEE RETIREMENT CONTRIBUTIONS HELD IN THE
RETIREMENT FUND ARE REALLOCATED AS REQUIRED. AFTER DOING SO,
IF THERE IS ANY SHORTAGE, IT IS NOT COLLECTED FROM EITHER THE
EMPLOYEE OR AGENCY, BUT INSTEAD COMES FROM THE RETIREMENT

FUND.

-7-
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UNDER THE SUBCOMMITTEE PROPOSAL, MORE COMPLEX ACTIONS ARE
REQUIRED. IN ESSENCE, OPM WOULD BE OBLIGATED TO DETERMINE
AGENCY CULPABILITY, AND ASSIGN PAYMENT OBLIGATIONS IN EACH
CASE TO ONE OR MORE AGENCIES BASED UPON (TS FINDINGS. IN
MANY CASES, THERE WOULD STILL BE OBLIGATIONS REMAINING WHICH
WOULD HAVE TO BE COMPUTED ON A YEAR-BY-YEAR BASIS. THE
OBLIGATION MIGHT EXIST REGARDLESS OF THE COVERAGE ELECTION
EXERCISED, AND WOULD HAVE TO BE PAID. FOR EXAMPLE, BECAUSE
CSRS DEDUCTIONS APPLY ONLY TO AN EMPLOYEE’S BASIC PAY, UNDER
THE SUBCOMMITTEE'S PROPOSAL, IN UNUSUAL CASES SOME
INDIVIDUALS COULD OWE SUBSTANTIAL SOCIAL SECURITY TAXES,

WHETHER CONVERTED TO FERS OR TO CSRS OFFSET.

THE BOTTOM LINE 1S THAT UNDER EACH PROPOSAL, THE GOVERNMENT
WILL SHOULDER COSTS, COVERING PERIODS SUBSTANTIALLY IN THE
PAST UNDER LONG-EXPIRED AND EXPENDED APPROPRIATIONS. BY
USING THE CI\Z{;L_SERVICE RETIREMENT AND DISABILITY FUND, IN THE
ADMINISTRAT.IOf\i:"-S-PROPOSAL, AS THE SOURCE OF CERTAIN SPECIFIED
PAYMENTS, WE BELIEVE THAT OUR EFFORTS WOULD BE BETTER
DIRECTED AT CORRECTING PROBLEMS RATHER THAN ALLOCATING

COST BURDENS.
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THE THIRD FUNDAMENTAL DIFFERENCE IS IN FUNDING THE
ADMINISTRATIVE COSTS OF CORRECTING ERRORS. THE
ADMINISTRATION PROPOSAL PROVIDES FOR COSTS TO BE PAID FROM
THE CIVIL SERVICE RETIREMENT FUND. 1T ALSO AUTHORIZES OPM TO
SPEND MONEY FROM THAT FUND TO ADMINISTER THE ACT. THE
SUBCOMMITTEE PROPOSAL INCLUDES A PROVISION WHICH WOULD
EXPLICITLY LIST THE COVERAGE CORRECTION PROGRAM AS ONE
TOWARD WHICH OPM COULD DIVERT FUNDS FROM OTHER NEEDS

UNDER ITS EXISTING APPROPRIATION.

WE DO NOT HAVE SURPLUS FUNDS AVAILABLE WHICH CAN BE
DIRECTED TOWARDS THAT END WITHOUT ADVERSELY AFFECTING OUR
ABILITY TO PERFORM OTHER ESSENTIAL NEEDS. SIMPLY PUT,
ENACTMENT OF THE SUBCOMMITTEE PROPOSAL WILL PUT OPM IN THE
UNTENABLE POSITION OF HAVING TO CHOOSE WHAT OTHER
OBLIGATIONS IT WILL NOT BE ABLE TO FULFILL. TO FULFILL ALL OF
QOUR OBLIGATIONS, THERE MUST BE AN APPROPRIATE FUNDING

MECHANISM, AS CONTAINED IN THE ADMINISTRATION’S PROPOSAL.

WE WERE CONCERNED WITH, AND DISCUSSED AT THE STAFF LEVEL, A

SUBSTANTIAL NUMBER OF TECHNICAL PROVISIONS IN PRIOR VERSIONS
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OF THE SUBCOMMITTEE PROPOSAL. SOME OF THESE WERE MINOR AND
WOULD HAVE HAD INADVERTENT RESULTS. OTHERS WERE MAJOR,
SUCH AS THE FAILURE TO MAKE EXPLICIT PROVISIONS FOR CASES
WHERE INDIVIDUALS HAVE RETIRED OR DIED. HOWEVER, SINCE WE
HAVE JUST RECEIVED THE FINAL VERSION OF THE BILL, WE HAVE NOT
YET HAD AN OPPORTUNITY TO FULLY ANALYZE IT. THUS, | AM NOT IN
A POSITION TO DISCUSS ALL DETAILS OF THE FINAL PROPOSAL AT THIS

TIME.

IN SUMMARY, THE SUBCOMMITTEE PROPOSAL IS MORE EXPENSIVE
THAN THE ADMINISTRATION PROPOSAL. IT IS ADMINISTRATIVELY
MORE UNWIELDY. FINALLY, IT ASSUMES MANY DIFFICULT PROBLEMS
CAN BE SOLVED ADMINISTRATIVELY, EVEN THOUGH SOME OF THOSE
DIFFICULT PROBLEMS CLEARLY INVOLVE STATUTORY CONFLICTS OR

REQUIRE LEGISLATIVE ACTION.

WE BELIEVE THE ADMINISTRATION’S PROPOSAL HAS NONE OF THOSE
PROBLEMS,;AND ADDRESSES ALL OF THE OBJECTIVES FOR CORRECTIVE
LEGISLATION. WE WOULD URGE THE SUBCOMMITTEE TO CONSIDER THE
ADMINISTRATION’S PROPOSAL AS AN APPROPRIATE VEHICLE TO

ADDRESS THESE VERY REAL PROBLEMS.
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| HOPE THIS INFORMATION HAS BEEN HELPFUL AND | WILL BE GLAD TO

ANSWER ANY QUESTIONS YOU MAY HAVE.

11-
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Mr. Mica. Thank you, Mr. Flynn. A couple of quick questions.
We don’t have an exact scoring of the bill from congressional budg-
et office, but we believe that OPM has estimated the total cost of
this to ?the Federal Government as somewhere around—what $150
million?

Mr. FLYNN. Well, you have, of course, the CBO estimate on the
administration’s proposal which is about $10 million over 5 years.
In an effort to do some ballpark estimating, the other day in dis-
cussion, we came to that figure essentially this way. And if I could
do this real quickly, Mr. Chairman.

While we don’t know how many people are affected, if you as-
sume, for a moment, that 10,000 were——

Mr. Mica. OK.

Mr. FLYNN. And that half of them chose to remain in the Federal
Employees Retirement System——

Mr. MicA. That gives us five.

Mr. FLYNN. And that the composite payment to the Thrift Invest-
ment Board on behalf of these individuals averaged somewhere in
the neighborhood of $20,000 per person—that would come to about
$100 million. Now that is a very high level, very gross estimate,
Mr. Chairman—but it was an attempt to put some parameters on
this issue in terms of the subcommittee’s proposal and the amount
of payment that would be required.

Mr. Mica. You stated your opposition to the single payment pro-
posal that we made and, in fact, stated that you felt folks would
be doubly compensated—can you explain how you feel they’d be
doubly compensated under our proposal?

Mr. FLYNN. Let me try and do that, Mr. Chairman. But let me
first take the payment and talk about the individual components
that it’s designed to represent.

If I understand the subcommittee’s proposal correctly, the pay-
ment consists of four elements. The first element is the contribu-
tions that the individual employee would have made had he or she
known that they were in the Federal Employees Retirement Sys-
tem. The second component is the government match on those con-
tributions. The third component is the earnings on the employee’s
contribution and the fourth component is the earnings on the gov-
ernment’s match to those contributions.

When we're talking about this payment, the most problematic
part of the payment is the payment that represents the expected
employee makeup contributions. As I said earlier, existing law al-
ready provides a mechanism for the government match to be depos-
ited to the individual’s benefit in the Thrift Savings account and
lost earnings on that government match. What the difference re-
volves around is the employee’s makeup contribution, and if I
might, just for a moment, there are many employees who are given
makeup contribution opportunities for reasons other than being
placed in the wrong retirement system.

Currently, those individuals are able to do makeup contributions
subject to the elective deferral limitation that existed for the year
in which those contributions are being allocated. And because that
ability exists, and because the subcommittee’s proposal would, in
effect, counteract that by giving the employee an amount of money
that approximated what that would be, you have a situation where
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individuals were already paid that money at one point in time or
another. And for whatever reason, and for obviously understand-
able reasons, chose to do something with it that represented a per-
sonal decision of theirs. Some may have spent it, some may have
saved it, some may have done other things. But to come in on hind-
sight and make an amount payable to the individual to replicate
money that he or she has already made, is in effect double com-
gensation. And this is an issue that was looked at very carefully

y the Congress in 1990 when it set up its current error correction
procedures and decided that making a payment to an individual
didn’t seem to be appropriate as a matter of equity for the govern-
ment.

Mr. MicA. Well, you estimated the cost of your proposal to be
about $10 million, and the cost of ours to be about $100 million.
So, somehow I guess the employee is picking up 90 percent of the
cost, or there is not any payment from the government to the em-
ployee to makeup for 90 percent of the difference—or am I missing
something here?

Mr. FLYNN. Well, Mr. Chairman, I think that first you have to
look at the options that an employee gets.

Mr. MicA. You want them to pay it or us to pay it? Or just don’t
pay it.

Mr. FLYNN. Well, there are two issues, Mr. Chairman.

Mr. Mica. OK.

Mr. FLYNN. First, I think that the administration believes that
it is appropriate for makeup contributions to be made by the em-
ployee under the provisions of existing law. The second component
of that issue has to do with the lost earnings that would be associ-
ated with those makeup contributions by the employee. The admin-
istration’s proposal does not contain a mechanism to deal with that
issue and in that respect, Mr. Chairman, the subcommittee’s pro-
posal does. I would say, however, that to the degree that is re-
garded, that there is a consensus on that as an issue that needs
to be addressed, there are, I believe, other more effective, clearer
wa;;si to deal with that in the context of the administration’s pro-
posal.

Mr. MicA. How?

Mr. FLYNN. Well, for example, Mr. Chairman, assuming that em-
ployees were continued to be expected to make a decision about
makeup contributions one could—using mechanisms that are al-
ready in place for calculating lost earnings on the government's
match—calculate lost earnings on those employee makeup con-
tributions, as well.

Mr. MicA. Isn’t there some cost involved in that, too?

Mr. FLYNN. Pardon me, sir.

Mr. MicA. Isn’t there some cost involved in that approach?

Mr. FLYNN. Yes, sir, there is.

Mr. Mica. How much? So they're supposed to just get this, I
mean, this isn’t part of the proposal. This is goodwill and, hope-
fully, we can help you sometime in the future?

Mr. FLYNN. No, sir, Mr. Chairman, as I said——

Mr. MicA. It’s not in your proposal.

Mr. FLYNN. It’s not in our proposal. But it is something as I've
indicated all along to the degree that there are aspects of the ad-
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ministration’s proposal that need clarity, that need further discus-
sion and resolution—those are certainly areas that we want to con-
tinue to work with members of the subcommittee and others on.

Mr. MicA. Well, you know, we’re trying to make these folks
whole as best we can in the most conscientious fashion. We’ve tried
to model what the private sector would do in an instance like this.
Then assign the responsibility and have the agencies absorb the
cost—which we think is a reasonable approach. Now let’s see, my
next question would deal with absorbing the cost and you don't like
our proposal that has the agency pick that up? Right? That was
No. 3—allocation of payment?

Mr. FLYNN. Yes, sir, that’s correct.

Mr. MicA. Elaborate.

Mr. FLYNN. Well——

Mr. MicA. Who should pay it?

Mr. FLYNN. Well, Mr. Chairman——

Mr. Mica. My colleague, I think, is going to introduce an amend-
ment that we take it out of the Retirement Disability Trust Fund.

Mr. FLYNN. The administration’s proposal, as you know, Mr.
Chairman, assumed that any additional cost associated with correc-
tion of these errors would come from the Retirement and Disability
Fund. To the degree that the administration’s proposal changes or
is changed, we want to make sure that we understood the implica-
tions from a financing standpoint. But we don’t think that allocat-
ing these costs among agencies necessarily advances the solution
for individual employees.

Mr. MicA. So we take it out of the Retirement Disability Trust
Fund, which we've already taken $380 billion and we have a $540
billion unfunded liability. So what we do is just shift it into that—
I guess $10 million doesn’t mean much or $100 million if we just
plunk it in there—right? Just continue our shell game of account-
ing and bookkeeping—it’s just a little error or two, I guess. What
do you think, Ed?

Mr. FLYNN. Mr. Chairman, I think that it is important that we
continue to accurately disclose the financial results of the Retire-
ment and Disability Fund. That’s been the subject of hearings be-
fore this subcommittee in the past.

Mr. Mica. I have your report which gave me those figures——

Mr. FLYNN. Exactly.

Mr. MicCA [continuing]. Unless there’s something new—-

Mr. FLYNN. As you know, Mr. Chairman, the unfunded liability
of the Retirement and Disability Fund in 1 year alone reflecting
new economic assumptions adopted by the Board of Actuaries of
the Retirement and Disability Fund, saw the unfunded liability de-
crease in the last year by over $20 billion. So these are all impor-
tant issues, Mr. Chairman, but in the context of the Retirement
and Disability Fund—in the context of its outlays over a 75- or 80-
year period, while they remain important issues to consider, they're
not significant issues from the standpoint of the system’s financing.

Mr. Mica. OK. Thank you. I'm just trying to find a solution. I’%
go along with the will of 34 others and 100 in the Senate and the
administration. I yield to the ranking member.

Mr. CUMMINGS. Let me make sure I understand something here.
One of you, I take it you were talking about the four parts of the



43

payment. The first part would be what the employee would have
contributed. You have objections to the government paying that—
is that right?

Mr. FLYNN. That’s correct.

Mr. CUMMINGS. You would prefer to see that the employee make
that contribution. Am I right?

Mr. FLYNN. As all employees now do, irrespective of the source
of the error. Yes, sir.

Mr. CuMMINGS. OK. Now, you talked about former employees
who had similar problems, but not because of this circumstance.

Mr. FLYNN. Right.

Mr. CUMMINGS. Can you give me an idea of maybe what is the
most common situation so I can have an understanding of that? I
know you're trying to make sure we move more toward equity and
parity and I just want to make sure I understand what—you know,
those circumstances—kind of circumstances might be.

Mr. FLYNN. Well, the type of circumstances that can occur are—
an agency for example, through administrative error fails to notify
an employee and in fact takes actions that dont give an employee
an opportunity to elect to participate in the Thrift Savings Pro-
gram, and if he or she is a FERS employee, don’t make the agen-
cy’s requisite contributions on the basis of that decision. Those in-
dividuals, notwithstanding the fact that they were correctly placed
in the right retirement system have not been given the information
they need to make a decision about investing, so theyre given a
makeup contribution opportunity.

Another type of example, Mr. Cummings, would be where some-
one perhaps was removed by a government agency, appealed that
removal and was subsequently reinstated. The back pay or the pe-
riod of time during which they were not employed by the Federal
Government which is then reversed, gives them an opportunity to
do makeup contributions under existing law. Those are the types
of things that can occur.

Mr. CuMMINGS. Now I take it that the other three elements of
the payment government-matched earnings on the employee con-
tribution, earnings on the government match—do you have a prob-
lem with those? That is the government paying those?

Mr. FLYNN. Mr. Cummings, let me just talk about the three indi-
vidually. Current law would require a government match and lost
earnings on the government match based on an employee’s decision
about doing makeup contributions.

Mr. CumMINGS. OK and under that circumstance, the employee
would be making the contribution?

Mr. FLYNN. Exactly.

Mr. CUMMINGS. OK, go ahead.

Mr. FLYNN. Current law does not provide a mechanism to pro-
vide lost-earnings on the employee’s makeup contributions.

Mr. CuMMINGS. OK.

Mr. FLYNN. And as I've said, that is something that others have
asked us about that we've tried to be helpful on in terms of looking
at a way in which something like that might be made available on
the basis of an employee’s choice to do makeup contributions.
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Mr. CUMMINGS. OK. But that’s one that it seems to me if the gov-
ernment had made a mistake—let’s assume that the employee
makes the contribution.

Mr. FLYNN. Right.

Mr. CUMMINGS [continuing]. Does the makeup contribution.

Mr. FLYNN. Right.

Mr. CUMMINGS. It seems to me that would one that it is the
earnings—lost earnings—on the employee’s contribution if the gov-
ernment has made an error. It just seems to me that person should
be able to get those funds—that lost earnings.

Mr. FLYNN. Mr. Cummings, I don’t fault the logic in your reason-
ing at all. It is not part of the administration’s current proposal,
but it is an issue that we have discussed with others who are inter-
ested in this.

Mr. CuMMINGS. OK. You know, there’s going to be an amend-
ment to allow someone to file a damage claim. You’re familiar with
that—right?

Mr. FLYNN. Yes sir, I am.

Mr. CUMMINGS. I can almost guess what your answer is going to
be based upon what you've already said, but what—how do you feel
about that?

Mr. FLYNN. Mr. Cummings, the administration’s proposal al-
ready includes in it provisions for reimbursing individual employ-
ees for out-of-pocket expenses that they've incurred as a result of
an error imposed on them by the government. We think that reim-
bursement for those out-of-pocket expenses and the creation of re-
tirement coverage that guarantees income security in retirement
years is appropriate. In terms of assigning fault and liability and
providing for pain and suffering and tort payments, my view of
that, Mr. Chairman, is that that’s not something that we could deal
effectively with administratively. And I think what we’re trying to
do here is to recognize that people have been harmed. And none
of us anywhere wanted to create that harm, but to provide a series
of payments to individuals in recognition of that strikes me as cer-
tainly different than how we have ever approached similar issues
in the past and raises all kinds of questions of equity and how you
calculate the amount and things of that nature. I find it very prob-
lematic, sir.

Mr. CUMMINGS. So if the person comes in and say they've lost
their house or—I mean we had some very—you were here for that
testimony weren’t you?

Mr. FLYNN. Yes, I was, sir. Right.

Mr. CUMMINGS. And they've suffered these losses, had a lot of
mental anguish, had to go to the doctor, psychiatrist, psychologist
or whatever. And can show that because of the government’s error,
there is a direct causal relationship because of the government’s
error, then you would find it—you would have a problem with them
getting damages for that?

Mr. FLYNN. Mr. Cummings, one of the things that we do in the
retirement and insurance service everyday is make judgments
about disability retirements from the Federal Government. And I
know looking at those types of cases, the very difficult issues we
have to decide there. These are more difficult than that by a factor
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of at least 10 and I fail to see how we could deal with this adminis-
tratively.

Mr. CUMMINGS. Just two more questions. Have we taken steps
to try to reduce or eliminate the future retirement errors?

Mr. FLYNN. Yes, we have, Mr. Cummings. Two things that I
would mention with respect to that. First of all, the overwhelming
majority of these occurred at the instant of the transition from the
Civil Service to the Federal Employees Retirement System in 1987,
Virtually all of the errors that will occur today will occur following
the reappointment of someone who had prior service. So the num-
ber of errors today are inconsequential in terms of what actually
occurred 10 years ago.

The other thing that I would say, Mr. Chairman, is that both
bills, to the degree that they can be made workable, provide a
mechanism for dealing with errors as they are discovered prospec-
tively so that you don’t get into this long, drawn-out issue of won-
dering what will happen when an error is discovered. And I think
that’s a good thing. Ms. Norton talked about the fact that we want
to try and find ways in which we can rectify situations that occur
in the future and I think both bills attempt to do that though in
somewhat different ways.

Mr. CUMMINGS. So you're saying that we now can identify those
are;?s immediately, or before they happen? Is that what you just
said?

Mr. FLYNN. I'm sorry. If I left you with that impression, it was
a mistaken impression. First, the absolute number of errors is es-
sentially insignificant today, because fewer and fewer people are
coming back to the government with prior Civil Service Retirement
System service.

Second, even when they do occur, and I think no system is error-
less, the bills that we have under consideration provide a mecha-
nism to detect those errors and correct them right away.

Mr. CUMMINGS. Alright, thank you very much.

Mr. Mica. I'd like to yield half of the remaining time to Ms. Nor-
ton and then we’ll get the other half——

Ms. NORTON. Thank you, Mr. Chairman.

Mr. MicA. I know you have another obligation. We're going to re-
cess at 11 am.

Ms. NORTON. Let me just go very quickly. First, Mr. Chairman,
if I may, I'd like to acknowledge and welcome youngsters in grades
7-12 from School Without Walls here in the District who are here
as a part of a program I have established called D.C. Students in
the Capital to make sure that young people from the District get
to see how the Congress operates.

Mr. MicA. Welcome.

Ms. NoRTON. I just want to make sure I understand. I just have
two very essentially short, minor questions. If this money isn’t
taken from the Civil Service retirement or from some similar
source, we will be doing something that is rarely, if ever, done—
taking such money from agency budgets. Is that not the case?

Mr. FLYNN. That’s my understanding, Ms. Norton, yes.

Ms. NORTON. So if someone files a discrimination complaint, if
someone files a Tort Claims Act and is successful—those funds
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come out of a more general fund and are not taken from agency
budgets?

Mr. FLYNN. I'm not an expert in this area, but that’s my under-
standing, yes ma’am.

Ms. NORTON. Now the reason for that would be to try not to visit
these—the prior sins—on nonaffected employees. Is that not cor-
rect?

Mr. FLYNN. That’s my understanding, yes ma’am.

Ms. NORTON. And we could have unintended and unprepared for
consequences such as RIFs or other consequences on agencies for
which they had no reason to prepare if these funds had precipi-
tously come out of their own budgets. Is that not true?

Mr. FLYNN. Certainly that’s the case, Ms. Norton. This is some-
thing that agencies are not planning for in their appropriation.

Ms. NORTON. Thank you. I understand your concern about the
make whole payments for employee contributions, as well. Of
course, the Thrift Savings Plan assumes small payments in bites
that t;)he employee can absorb to be made on a periodic basis. Does
it not?

Mr. FLYNN. Yes it does.

Ms. NORTON. Now, you speak about the fact—you speak about
the government having made it possible for agencies—for employ-
ees to make this up. Does this mean that an employee can make
contributions on an arrangement that the employee makes with the
system?

Mr. FLYNN. Yes, Ms. Norton. I think the Thrift Investment Board
is in the best position to answer that. But very generally arrange-
ments can be made to—and just as a quick example——

Ms. NORTON. In the amount of money for example and the
rest——

Mr. CUMMINGS. The amount of money can be less. If an error oc-
curred, for example for 2 years, you have four times that period
during which to makeup those contributions.

Ms. NORTON. You mandate the amount of time they have?

Mr. FLYNN. T don’t mandate it.

Ms. NORTON. No, you the system, mandates the amount of time
or can the employee as with almost any debt including the IRS, if
I may say so, make a personal arrangement with respect to how
this money will be paid?

Mr. FLYNN. Yes ma’am, they can be subject to the overall time
period during which the money can be paid back.

Ms. NORTON. Yes, which brings me to my next question. If some-
body is retiring very shortly, then aren’t you putting the employee
in a financially impossible position?

Mr. FLYNN. Well, Ms. Norton, only if that employee decides that
he or she wants to be in the Federal Employees Retirement Sys-
tem——

Ms. NORTON. Of course.

Mr. FLYNN. Both the subcommittee’s proposal and the adminis-
tration’s proposal would give that employee the choice of being in
the CSRS Offset system which for someone approaching retirement
would be their best choice.

Ms. NORTON. How about Thrift Savings?
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Mr. FLYNN. Well if you look at the two systems, the Civil Service
Retirement System and its hybrid offset compared to the Federal
Employees Retirement System and its three components of Social
Security, the Defined Benefit and the Thrift Savings—provide ben-
efits that are anticipated to be——

Ms. NORTON. I understand.

Mr. FLYNN [continuing]. Comparable to one another.

Ms. NORTON. All right. Let me finally say, as to the new system,
I hear what you’re saying and I accept the notion that certainly a
mammoth error of this kind would not occur again because we
don’t expect this kind of wholesale changeover. But I'm going to
ask the chairman if we can have a hearing on whatever system
they now have in place to assure ourselves that while we might not
have large numbers of people like this, that what they do have in
place would, in fact, keep any reoccurrence of anything like this
problem from occurring even on the basis of one or two people. Be-
cause the anxiety cause is extraordinary. Thank you, Mr. Chair-
man.

Mr. Mica. Thank you and we will consider that request. I'd like
to yield now to Mrs. Morella for any quick questions. I think she’s
also going to depart.

Mrs. MORELLA. Yes indeed, and thanks Mr. Chairman. I want to
thank you for holding this hearing on legislation to remedy retire-
ment and enrollment errors between January 1984 to January
1987. And as you all know, I first heard about this from a constitu-
ent of mine, who is here present, Barry Schrum, who’s suffered
enormously because he was placed in the wrong system. I won’t go
through other remarks about all of the background which I'd like
to have included in the record, but Mr. Chairman, although this
legislative hearing should have taken place months ago, I'm glad
that we are here today examining the two proposals before us.
Again, I want to thank you, Chairman Mica and your staff for your
hard work in drafting legislation to remedy this complicated situa-
tion and I want to thank OPM for their work, as well.

You know as we look at the two plans before us, we must look
at several components first. How does a plan treat individuals who
have already been affected. In other words, those who have discov-
ered the error, such as Barry Schrum. What relief beyond simply
a retirement fix is available? Several of the employees who've en-
dured such anguish deserve compensation for their pain and suffer-
ing, as well, and I intend to offer an amendment that will insure
that individuals have the right to pursue any individual damage
claims they may have.

Second, how does a plan treat Federal employees who have not
yet discovered the error. Third, how does the plan affect the agen-
cies involved? And fourth, how does it treat annuitants and sur-
vivors? So I think today’s discussion may help to move that forward
and have the markup of this important legislation. I know you've
covered a number of these ideas already, but I do remain concerned
about OPM’s make whole provisions. So my question to you, Mr.
Flynn, is can you explain why a remedy for retirees and survivors
needs to be legislated? Why can’t we get regulations that work?

Mr. FLYNN. Mrs. Morella, I know that we had provided the sub-
committee with our views as to why that was required and I won’t



48

go into that in detail. The point that I would make is that particu-
larly with retirees and survivors, we're dealing with individuals
who are now getting a stream of payments—in some cases from
three different agencies. And in order to provide them with the
choices that the administration’s bill proposed, or the choices that
are contained in the subcommittee’s bill and for them to elect a
choice, will require some legislative action among the paying agen-
cies to insure that we don’t get into a situation where an overpay-
ment is created by one agency or an underpayment by another. The
point that I would want to make here is that these are matters
that are directed by law for the Social Security system, the Office
of Personnel Management in its administration of the Civil Service
Retirement and Disability Fund, the TSP and others. And because
those payment mechanisms are prescribed by law, things that ad-
just them also need to be prescriEed by law. And I don’t think that
we can move simply administratively in that area. I think that
they are doable and workable, but I think that we ought to incor-
porate them into whatever law moves forward now, as opposed to
moving forward on employees in one case and then perhaps waiting
until later for legislation to catch up for retirees and survivors.

Mrs. MORELLA. Just makes it more complicated to talk about it
being cemented in law when it seems like regulations could move
it along much more expeditiously and smoothly, but—I guess——

Mr. FLYNN. Absolute{’ , Mrs. Morella, if we could—we would. I
mean—from OPM’s standpoint—there is nothing, once we agree
upon a set of procedures to deal with individuals irrespective of
their status, that would cause us to object to move forward in a
regulatory manner. It'’s just that our view of this is that law would
b_ei) lrequired and so we’'d like to move out of this as quickly as pos-
sible.

Mrs. MoORELLA. Right. Thank you, Mr. Flynn. Thank you, Mr.
Chairman.

Mr. MicA. Thank you and I excuse you. I guess the other Mem-
bers are coming back at their set time for 11:40 and we will resume
with our second panel at that time and then we’ll have a markup
right after that. So I'll excuse you.

Mr. Flynn, just in closing, a couple of quick questions. You said
the agency budgets don’t reflect or have the capacity to budget this
cost. I'm wondering if, in fact, out of just sort of normal operational
budget and payroll accounts, we couldn’t accommodate this. Is
there not enough flexibility? What’s our total payroll—$80 billion?

Mr. FLYNN. Mr. Chairman, I believe what I said was that agen-
cies don’t contemplate these kinds of payments today. Not that
they couldn’t.

Mr. MicA. And we're talking about maybe a one-time shot to re-
solve this, so probably we could absorb this in two fiscal years or
maybe $50 million a year. We have an $80 billion payroll budget
and a $25 billion postal, a total of $105 billion. We have, what, a
5-percent turnover rate per year with our employees?

Mr. FLYNN. If I could make two points on that, Mr. Chairman?

Mr. MicA. Yes.

Mr. FLYNN. The first point would be that I don’t consider myself
an expert on the administration of agency budgets generally. I do
know that some agencies have expressed concern about the possi-
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bility of being faced with these payments when they didn’t have the
opportunity to budget.

Mr. Mica. Have any of them expressed concern in writing?

Mr. FLYNN. Not that I'm aware of at this point, Mr. Chairman.

Mr. Mica. I'd like to get a copy of any expressed concern that
they have read of our proposal and can’t meet that. I'd like to know
what the agencies are. But you're saying you’re not knowledgeable
enough about their payroll and budgets to assume—or estimate—
whether they can absorb this cost over a 1- or 2-year period.

Mr. FLYNN. Those, Mr. Chairman, those—

Mr. MicA. $50 million out of a $100 billion budget.

Mr. FLYNN. Well, as I said, those matters are primarily a discus-
sion that goes on between OMB and——

Mr. MicA. The administration’s pretty hard-fixed in that they
really don’t want a make whole solution. They want to make a 10
percent whole—toward whole—and good intentions for the future
approach.

Mr. FLYNN. Mr. Chairman, I think the administration is commit-
ted to a make whole proposal and I think the administration’s pro-
posal reflects that.

Mr. Mica. Well, if—

Mr. FLYNN. There are, as I've said, some areas where perhaps
sﬁmi additional discussion and resolution is needed, but I
think——

Mr. MicA. If we had a secretary who now was earning $30,000
a year. We'll say maybe she set aside 7 percent per year and over
a, say, 6-year period, she would have to come up with more than
$10,000 to really make her whole if she participated in a thrift sav-

ings——

%’Ir. FLYNN. You know, Mr. Chairman, that’s not the end of the
story. In order to preserve that benefit and to make it comparable
to the benefit that secretary in the example you cite—comparable
to the CSRS Offset benefit that is included as a matter of choice
in both proposals—not only would you have to makeup that pay-
ment but on an ongoing prospective basis would continue to pay 6.2
percent toward her Social Security benefit, eight-tenths of 1 per-
cent toward her Federal Employees Retirement System defined
benefit, and probably would require prospectively to contribute
somewhere in the neighborhood of 7 to 8 to 9 percent in order to
accumulate a TSP benefit that approximates the Offset benefit. So
I do think that there are significant elements of make whole in the
administration’s proposal, and I think it is if you’ll look at it, not
an unreasonable proposal, but one that can be as I said if there are
some areas that people want to deal with where we can work and
see if we can’t resolve them. But there are some fundamental
issues that I think are significant departures between the two bills.
And this idea of doubly-compensating an individual is one of them.

Mr. MIcA. Again, [ still have to differ with your definition of dou-
bly compensating. These folks were placed in error by the agency.
Is that their fault?

Mr. FLYNN. No, sir, it’s not their fault.

Mr. Mica. We have some other provisions in the bill. For exam-
ple, giving them 6 months to make a decision.

Mr. FLYNN. Right.
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Mr. Mica. Do you think that’s adequate?

Mr. FLYNN. T think that’s adequate. I think actually it mirrors
the provisions in the administration’s proposal.

Mr. MicA. Do you have any language that you would propose to
deal with the rest of the problem as far as making folks whole?
Your proposal really doesn’t make folks whole and you said we
need to deal with this larger question in some other way. Do you
have any language that you can provide us with?

Mr. FLYNN. We have, Mr. Chairman, looked at that issue. I
would be more than willing to sit down with the staff and at your
request provide some perspective and perhaps even language on
this matter that would deal with that issue.

Mr. MicA. Are there any other suggestions for modifications or
changes. We're going to do a markup here this afternoon and try
to keep this ball rolling. Do you have anything we should incor-
porate that you've seen after reviewing this that you haven’t
brought to our attention?

Mr. FLYNN. 1 think we have covered the entire gamut ranging
from the fundamental to the technical. I think that task could be
made easier, Mr. Chairman, if we were to use as a foundation for
that the administration’s proposal because it does cover, for exam-
ple, retirees, survivors, and former employees now as part of legis-
lative language. 1 see no reason why we couldn’t come to an early
conclusion, but I think it would necessitate sort of shifting the
foundation in order to do that.

Mr. Mica. And I think you're aware of a couple of the amend-
ments we're going to entertain today. I guess you've already stated
your opinion on what Mr. Cummings has proposed and Mrs.
Morella has another proposal that allows for some redress. You
have no problem with those amendments?

Mr. FLYNN. Beyond what I said——

Mr. Mica. Yes.

Mr. FLYNN [continuing]. In response to the questions.

Mr. MicaA. Right. Well, T would like to see in writing your specific
language for the rest of this story, as Paul Harvey says, and we
are open to working with the administration and certainly to work
with the Senate to try to move this forward. I think we're going
to be able to do that either with this bill, or tack it on something
else and get it done. It has been around and a problem for some
number of years now. We started on this—I think it was early last
summer—and have tried to bring it to a conclusion.

So we do look forward to working with you. We thank you for
your testimony today and your participation. And there being no
further questions, you're excused. Thank you.

Mr. FLYNN. Thank you, Mr. Chairman.

Mr. MicA. We will—it’s now, what, 10 after? We will recess for
30 minutes—that should give folks a chance to get a cup of coffee.
We should reconvene at 11:40. Thank you.

[Recess.]

Mr. Mica. 'm going to call the Subcommittee on Civil Service
back to order. We should be joined by our other members shortly.
We have permission from the other side to proceed.

We have our second panel today and we have three panelists.
Roger Mehle, Executive Director of the Federal Retirement Thrift



51

Investment Board. We've got Mr. Thomas O'Rourke, partner at
Shaw, Bransford and O’'Rourke, and Mr. Daniel F. Geisler, presi-
dent of American Foreign Service Association.

Welcome, gentlemen. I don’t think you've testified before. You re-
call, we do swear our witnesses in. This is an investigation, an
Oversight Committee of Congress, and if you would please stand,
I'll administer the oath.

[Witnesses sworn.] o

Mr. Mica. The other custom that we have here is that we'll be
glad to allow you to inject in the record any lengthy statement. We
try to get the oral statements and keep them down to 5 minutes,
if we can, and well put the timer on today. So with that, I'd like
to first recognize Roger Mehle with the Federal Retirement Thrift
Board. Welcome and you’re recognized, sir.

STATEMENT OF ROGER MEHLE, EXECUTIVE DIRECTOR, FED-
ERAL RETIREMENT THRIFT INVESTMENT BOARD; THOMAS
O’ROURKE, PARTNER, SHAW, BRANSFORD & O’'ROURKE; AND
DANIEL GEISLER, PRESIDENT, AMERICAN FOREIGN SERV-
ICE ASSOCIATION

Mr. MEHLE. Thank you, Mr. Chairman. Good morning. As you
said, my name is Roger Mehle, and I'm the Executive Director of
the Federal Retirement Thrift Investment Board. As such, I'm the
managing fiduciary of the Thrift Savings Plan for Federal employ-
ees. I've been invited to present the Board’s views on your draft
legislation this morning.

The proposed legislation addresses the longstanding problem of
retirement system misclassification, of what the Board understands
may be thousands of Federal employees. Unfortunately upon dis-
covery of these classification errors, the only legal avenue for agen-
cies is to reclassify the affected individuals into the correct system,
often entailing serious financial consequences for those about to
separate from Federal service.

The Board first addressed the issue of coverage errors in April
1989 when it proposed legislation to authorize Federal agency pay-
ment to employees for earnings lost by agency failure to permit
timely TSP employee contributions. At that time, the Board ob-
served that allowing FERS employees misclassified to the CSRS for
several years to remain as such might be an equitable and prac-
tical solution to their predicament, although beyond the Board’s
purview to propose.

In that regard, Mr. Chairman, both your proposed legislation and
that of the administration wisely provide complete and equitable
relief for such errors by allowing the affected employees to elect
coverage under a retirement system virtually identical to CSRS—
that is, CSRS Offset. Since alf’ such employees had much earlier,
by law, already been offered and rejected FERS coverage, prac-
tically all should opt for the retirement coverage to which they al-
ways thought they were entitled. Both proposals, however, also per-
mit employees misclassified as CSRS to select FERS coverage,
::ihereby triggering makeup contributions and lost earnings proce-

ures.

To implement this otherwise presumably unlikely selection, your
proposal would create special new error correction provisions re-
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qﬁxiring new Board regulations and procedures to implement. So
that I may contrast your proposal with it, I should briefly describe
existing error correction law and its rationale.

There are two statutory requirements upon which TSP correction
grocedures, including the calculation of lost earnings, are now

ased. First, while employee makeup contributions to the TSP are
permitted, employing agencies are to make no payment of lost
earnings on those contributions. The reasoning is that because the
agency failed to deduct TSP contributions from the employee’s pay,
he or she had the use of the money and the agency therefore
should not equitably be required to reimburse the employee for pu-
tative opportunity losses.

Second, if an employee had not made a previous investment
choice, lost earnings are to be calculated at the G-fund rate. Other-
wise, the employee’s investment choices of record are to be used to
calculate lost earnings. The reasoning is that the G-fund will al-
ways provide a positive return. Moreover, permitting an employee
to hypothesize choices among the funds with the benefit of hind-
sight would give an unwarranted benefit relative to other TSP con-
tributors.

Your proposal, Mr. Chairman, would mandate an option radically
different from existing law. Most notably, misclassified employees
would no lonfer makeup their own missed contributions. Instead,
agencies would be required to pay an amount equal to a kind of
proxy for missed employee contributions, as well as missed agency
contributions, together with much differently calculated lost earn-
ings on the whole. As a matter of longstanding practice, the Thrift
Investment Board takes no position on the appropriateness of bene-
fit levels available under the various Federal retirement programs,
including the benefit levels of the TSP. These are matters for the
Congress and the administration to debate and conclude.

In my testimony for the record, however, I've pointed out some
presumably unintended consequences of your proposal, as well as
significant and unsustainable administrative burdens that your
proposal would impose on the Board. I will reiterate only one as-
pect of the former, but all of the latter at this time.

Employing agencies would certainly want the authority the pro-
posal gives them to retrieve excess employer contributions and as-
sociated earnings from the TSP. However, the administrative costs
borne by all participants would increase by any such amounts that
are removed from the TSP. A cogent argument may be made that
such amounts are legally vested in the present TSP participants.
A purported statutory removal of them, other than prospectively,
may well give rise to a challenge of unconstitutional taking.

There are practical limitations on the Board’s ability to imple-
ment the error correction procedures of your proposal, both within
the manner and within the time it apparently contemplates. First,
the Board is currently halfway through a complete redesign of its
entire computer software system. The existing system is to be re-
placed by a state-of-the-art design to permit daily valuation of par-
ticipant accounts, investment in two additional funds and consider-
ably improved service to participants. The resources of the Board
and its recordkeeper, the National Finance Center of the U.S. De-
partment of Agriculture, not devoted to the new system design and
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to limited maintenance of the current system are committed to the
well-known exigency of making it year 2000-compliant. The Board,
therefore, woulg not program or run the calculation of lost earnings
called for by your proposal on the mainframe computers at the Na-
tional Finance Center. To do s0 would jeopardize both our current
system integrity and our timetable for year 2000 compliance and
new system rollout.

Instead, the Board would procure contractor support to create a
personal computer-based program for agency use, although an
interface to the TSP system will also have to be created to recog-
nize a kind of contribution not now known to the Board’s system
or to those of employing agencies, namely employer contributions
for an employee. These efforts will realistically take a year from
the date of enactment of the proposal.

The Board, moreover, is not in a position to perform the new lost
earnings calculations itself, nor is its recordkeeper. The potentially
thousands of payroll and personnel records needed to do so, to say
nothing of the myriad individual circumstances of misclassified em-
ployees, dictate that such calculations be accomplished by the em-
ploying agencies, although with Board-furnished guidance and soft-
ware.

Mr. Chairman, that concludes my remarks and I'd be happy to
answer any questions.

[The prepared statement of Mr. Mehle follows:]
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STATEMENT OF THE HONORABLE ROGER W. MEHLE
EXECUTIVE DIRECTOR -
FEDERAL RETIREMENT THRIFT INVESTMENT BOARD
BEFORE THE HOUSE SUBCOMMITTEE ON CIVIL SERVICE
FEBRUARY 24, 1998

Good morning, Mr. Chairman and members of the Subcommittee.

My name is Roger Mehle, and I am the Executive Director of
the Federal Retirement Thrift Investment Board. As such, I am
the managing fiduciary of the Thrift Savings Plan (TSP) for
Federal employees. I have been invited to present the Board' s
views on your draft legislation, Mr. Chairman, entitled the
"Federal Retirement Coverage Corrections Act”; the Administration
has submitted a draft proposal to Congress as well, the "Retire~
ment Coverage Error Correction Act of 1997".

I thank you for this opportunity, and for the tireless
commitment you and your staff have made to solving the thorny
problem of retirement system misclassification. Although retire-
ment system coverage issues fall within the jurisdiction of the
U.S. Office of Personnel Management (OPM), coverage errors and
their correction can have significant consequences for individual
TSP accounts and for the TSP’s administrative efficiency.

Background

The proposed legislation addresses the longstanding problem
of retirement system misclassification of what the Board under-
stands may be thousands of Federal employees. Typically, these
employees were initially told on hiring by their employing agen-
cies that they were statutorily covered by the Civil Service
Retirement System, or CSRS, only to discover -- in the most egre-
gious cases, on the eve of separation years later -- that an
error had been made in that determination.

Unfortunately, upon discovery of the error, the only legal
avenue for agencies has been to reclassify these hapless individ-
uals into the correct system, usually the Federal Employees’
Retirement System, or FERS. The reclassified employees often
found themselves having saved little or nothing in the TSP, an
essential source of adequate retirement income for most FERS
employees, but not for CSRS employees, whose basic annuity enti-
tlement is much higher.

While make-up contributions can be deposited to the TSP by a
reclassified employee from his or her future paychecks, both the
amount of the employee’s remaining active service and his or her
financial position may act as limits on the sums that can be
accurulated before separation, compared with what the employee
might have saved if correctly classified at the beginning of his
or her Federal service.
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The Board first addressed the issue of coverage errors in
April 1989, when it proposed legislation to authorize Federal
agency payment to employees for earnings lost by agency failure
to permit timely TSP employee contributions -- for whatever rea-
son, including misclassification. The need for the legislation
had its genesis in a determination by the Comptroller General
that there was "™no statutory basis for agencies to pay . . .
earnings lost due to [an] agency’s delay in making contributions
to [TSP] accounts.” Comp. Gen. Dec., B-~231205, Feb. 3, 1989.

In the letter transmitting its 1989 legislative proposal to
Congress, the Board pointed out that the proposal would not fur-
nish an administrative remedy for the consequences of a long~
standing retirement system coverage error. Francis X. Cavanaugh
Letter to the Honorable Jim Wright, Apr. 12, 1989, at 3. How-
ever, the Board observed that allowing employees misclassified to
the CSRS for several years to remain as such "might be an equita-
ble and practical solution" to their predicament, although beyond
the Board’s purview to propose. JId.

The Board’s legislative draft was introduced on a bipartisan
basis, and, as amended, was signed into law by President Bush in
July 1990. Since then, the lost earnings provisions have rou-
tinely provided administrative relief to thousands of TSP partic-
ipants for a variety of employing agency contribution errors --
with the notable exception of a lengthy misclassification of
those about to leave Federal service.

S. s in G

In that regard, Mr. Chairman, I note that both your proposed
legislation and that of the Administration wisely provide com-
plete and equitable relief for such errors -- by allowing the
affected employees to elect coverage under a retirement system
virtually equivalent to CSRS, CSRS-Offset, rather than unilater-
ally subjecting them to FERS.

Since all such employees had much earlier, by law, already
been offered FERS coverage, practically all should opt for the
retirement coverage to which they always thought they were en-
titled and from which they had declined to switch. (This assumes
that their decision not be influenced by any newly legislated
inducements to choose FERS coverage.) Affected employees would
obtain immediate and complete relief in accordance with their
expectations; the enactment of complicated, novel, and time-
consuming TSP error correction and lost earnings procedures just
for them would be obviated.

-2 =-
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Both proposals, however, also permit employees misclassified
as CSRS to select FERS coverage, thereby triggering make-up con-
tributions and lost earnings procedures. As I noted, in the
absence of some new inducement to do so, few misclassified em-
ployees would intuitively be expected to choose FERS over CSRS-
Offset. 1In those cases, however, the Administration' s proposal
would simply apply existing error correction law and related
Board regulations to the employees, while your proposal would
create special new error correction provisions for them, requir-
ing new Board regulations and procedures to implement.

At this point, I should briefly describe existing error
correction law and its rationale, so that I may contrast your
proposal with it.

Existing Error Correctjon Law and Its Ratijonale

TSP correction procedures, including the calculation of lost
earnings, are now based on two statutory requirements:

. First, while employee make-up contributions to the TSP
are permitted, employing agencies make no payment of
lost earnings thereon (as distinquished from agency
payment of lost earnings on Agency Automatic (13%) and
applicable Agency Matching Contributions). 65 U.S.C. §
8432a(a) (2). This was an explicit provision of the
1990 legislation.

The reasoning is that, because the agency failed to
deduct TSP contributions from the employee’s pay, al-
beit erroneously, he or she had the use of the money --
whether for spending or saving -- and the agency there-
fore should not equitably be required to reimburse the
employee for putative “opportunity losses" (if any) on
such amounts.

. Second, if an employee had not made a previous invest-
ment choice, lost earnings on Agency Automatic (1%) and
Agency Matching Contributions are to be calculated at
the Government Securities Investment (G) Fund rate.

Cf. 5 U.S5.C. § 8438(c)(2). Otherwise, the employee’s
investment choice(s) of record are to be used to calcu-
late lost earnings.

The reasoning is that (a) unlike the other two TSP
funds (the Common Stock Index Investment (C) Fund and
the Fixed Income Index Investment (F) Fund), the G Fund
will always provide a positive return; and (b) permit-
ting an employee to hypothesize choices among the funds
with the benefit of hindsight into their investment
performance would give him or her an unwarranted bene-
fit relative to other TSP contributors.

-3 =
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The Board’s regulations are consistent with these sensible
provisions of law. Agencies must immediately deposit missed
Agency Automatic (1%) Contributions for FERS employees, together
with the information necessary for the Board to calculate lost
earnings attributable to them. 5 C.F.R. § 1606.5(a)(1). FERS
(and CSRS) employees are permitted to make up the full amount of
any missed employee contributions by deductions from their future
pay. JId. § 1605.2(c). For FERS employees who do so, Agency
Matching Contributions, with associated lost earnings, are con-
comitantly deposited to their accounts. Jd. § 1605.2(c) (7).

Lost earnings on agency contributions are calculated based on the
employee’s investment elections on file; in cases where an em-
ployee has not filed an election, lost earnings are calculated at
the G Fund rate. Jd. § 1606.11(c).

l ica I 1 ¢ 11y (as i ; the TSP)

Your proposal, Mr. Chairman, would mandate an option for
FERS employees misclassified to CSRS (for longer than one year)
radically different from existing law. Most notably, agencies
would be required to pay not only Agency Automatic (1%) Contri-
butions immediately into such employees’ TSP accounts, as now
required, but also an amount equal to a kind of proxy for missed
employee contributions and related Agency Matching Contributions,
together with much differently calculated lost earnings on the
whole.

Thus, under your bill, misclassified employees would no
longer make up their own missed contributions. While shifting
the source of such contributions from employee to employer, your
proposal would stipulate the amounts that misclassified employees
would receive, based on periodic average contribution rates to
the TSP of all other participants during the past. Further, the
periodic past investment choices (as determined from payroll
deduction) of all other participants would dictate the misclassi-
fied employees’ lost earnings, unless they had previously invest-
ed in the TSP.

imited Board Purvi

As a matter of longstanding practice, the Board takes no
position on the appropriateness of benefit levels available under
the various Federal retirement programs, including the benefit
levels of the TSP. These are matters for the Congress and the
Administration to debate and conclude; the Board is neither
chartered nor staffed to analyze, advocate, or oppose them. Once
benefits relating to the TSP are legislated, the Board fiducia~
ries carry out their statutory responsibility to administer them
solely in the interests of the participants and beneficiaries.
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Given this narrow focus, the Board cannot weigh the merits
of the unique treatment you have proposed Tor misclassified em-
ployees who choose to stay in FERS against the the Administra-
tion’s view that such persons should be subject to existing law.
I would, however, like to point out some presumably unintended
consequences if your proposal were enacted, as well as signifi-
cant and unsustainable administrative burdens your proposal would
impose upon the Board.

Presumably Unintended Consequences of the Mica Bill

Employees misclassified to CSRS would no doubt welcome
agency-paid "employee" contributions, even though artificially
contrived, with generous lost earnings (for those who made no
contributions to the TSP); they could obtain sizable TSP account
balances having made no out-of-pocket contributions, a profoundly
different notion from the original TSP design. However, other
FERS employees who were required to make their own contributions
over the years to acquire similar balances, and to assume invest-
ment risk to do so, will very probably resent this apparent wind-
fall to their colleagues. Even among the misclassified employ-
ees, those who chose in the past, say, a modest G Fund contribu-
tion, thereby establishing an investment election, may be cha-
grined to learn that ignoring the TSP altogether would have
substantially improved their lost earnings rate of return.

Further, employing agencies, inasmuch as they would have to
finance the amounts now required to be paid by employees, togeth-
er with earnings thereon, would certainly want the authority the
Mica proposal gives them to retrieve "excess" employer contribu-
tions and associated earnings from the TSP. However, under
existing TSP regulations (which have the force of law), "excess"
employer contributions over one year old and associated earnings
are forfeited to the Plan to defray TSP administrative expenses.
Thus, the administrative costs borne by all participants would
increase by the amount of any "excess" employer contributions and
associated earnings that are removed from the TSP. A cogent
argument may be made that such amounts are legally vested in the
present TSP participants; a purported statutory removal of such
amounts from them (other than prospectively) may well give rise
to a challenge of unconstitutional taking.

ISP Administrative Burdens from the Mica Bill

To the extent that Congress and the Administration agree on
the form and amount of TSP payments to those who are the subject
of retirement coverage errors, the Board can, in principle, ac-
cept any funds remitted by employing agencies for the account of
particular individuals. There are, however, practical limita-
tions on the Board’s ability to implement the error correction
procedures of the Mica proposal, both in the manner and within
the time it apparently contemplates.

-5-
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First, the Board is currently halfway through a complete
redesign of its entire computer software system. The existing
system, created under crushing deadlines in 1986 and 1987, is to
be replaced by a state-of~the-art design by American Management
Systems, Inc., that will permit daily valuation of participant
accounts, investment in two additional funds, and greatly im-
proved service to participants. Not only Board staff, but also
personnel of our record keeper, the National Finance Center of
the U.S. Department of Agriculture, are deeply involved in the
redesign effort, now scheduled for completion in April 2000. The
resources of the National Finance Center not devoted to the new
system design and to limited maintenance of the current system
are committed to the exigency of making our current system year-
2000 compliant.

The Board therefore would not program or run the calculation
of lost earnings called for by your proposal, which is completely
different from the calculations that implement current law, on
the mainframe computers at the National Finance Center. To do so
would jeopardize both our current system integrity and our time-
table for year-2000 compliance and new system roll-out.

Instead, the Board would procure contractor support to
create a personal computer-based program for agency use. The
creation of such a program is certainly feasible, but it will
take months for the Board and the contractor to analyze the re-
quirements, design, write, and test the program, distribute it to
the hundreds of Federal agencies, and train them in its use. An
interface to the TSP system will also have to be created, since
the system does not now recognize the novel concept of "employee"
make-up contributions and earnings paid by the employer, nor are
employee statements designed to reflect such a concept. This
effort will realistically take a year from the date of enactment
of the Mica proposal, not the six months the proposal apparently
contemplates (in paragraph 205(e)).

The Board, moreover, is not in a position, as apparently
contemplated by the Mica bill (in paragraphs 102(c) (3) and (4)),
to perform the new lost earnings calculations itself, nor is its
record keeper. The potentially thousands of payroll and person-
nel records needed to do so, to say nothing of the myriad indi-
vidual circumstances of misclassified employees, dictate that
such calculations be accomplished by the employing agencies,
although with Board-furnished guidance and software. This
accords with current agency statutory responsibility for the
calculation and correctness of amounts submitted for their
employees to the TSP. (As noted, the current TSP lost earnings
software, which was developed, revised, and debugged over a per-
iod of years, employs a completely different calculation basis
and methodology from that of the Mica proposal, to which it
cannot be adapted.)
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Other Technical Issues

My staff has discussed certain technical issues with Sub-
committee staff, particularly related to limits on the availabil-
ity of historical data on TSP contributions and investments. We
appreciate the flexibility demonstrated by the staff and their
willingness to make reasonable adjustments concerning these
matters. We look forward to working with them as this legisla-
tion progresses.

hhkhRkhkhkhd kbR hkd bk hhhr kb h kb hink

Thank you, Mr. Chairman, that concludes my remarks. I would
be pleased to answer any questions you or the members of your
Subcommittee may have.
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Mr. MicA. Thank you, and we will withhold questions until all
the withnesses have testified on this.

Next, I recognize Mr. Thomas O'Rourke, Partner at Shaw,
Bransford & O’Rourke. You're recognized, sir. Welcome.

Mr. O'ROURKE. Thank you very much, Mr. Chairman, and thank
you members of the subcommittee for inviting me here today.

Mr. Chairman, I've submitted a detailed statement which I had
intended to read.

Mr;1 MicA. Without objection. That will be made part of the
record.

Mr. O'ROURKE. I do not wish to repeat what is already in the
record, but what I would like to do is address some comments that
Mr. Flynn made in his testimony. Two matters in particular.

The first is there’s a statement to the effect, I believe, Mr. Flynn
stated that individuals will be doubly compensated if they are enti-
tled to certain types of relief. As I understand the argument, the
employees had the use of the money and they chose not to put it
in the TSP or couldn’t put it in the TSP. I respectfully disagree
with that analysis. It's my understanding that all of the members
of the panel have been given a copy of a one-page document with
page 16 at the bottom. This is a document—this is an excerpt from
a handout that I routinely give the Federal employees when I'm
talking to them about the tax aspects of investing in the Thrift
Savings Plan.

I've taken a very simple example. I've assumed we have an indi-
vidual who decides they’re going to invest $2,500 a year and that
they are going to earn 10 percent per year. And they have a
choice—they can either invest it in a taxable account or they can
invest it in the Thrift Savings Plan. The tax difference is just phe-
nomenal. If you take a look at year 10, after 10 years, the individ-
ual would have contributed a total of $25,000. If that amount had
been invested in a taxable account, he or she would have $27,654
in the account. Now that taxable account assumes that when they
earn the $2,500, they've got to pay tax on it.

Second, when they earn that 10 percent annual return, they've
got to pay tax on that. So one-third of what they earn is never
being invested because it goes to pay taxes. If the individual had
participated in TSP and had gotten matching contributions, at the
end of 10 years they would have had almost $107,000. They would
have four times what they have. So to say that they have been dou-
bly compensated is simply wrong.

Now in Mr. Flynn’s remarks, he addressed the various factors
that are taken into account. One of the things that was totally ig-
nored were the tax consequences. These people have to pay taxes
on these dollars. They don't have them available simply to put in
the Thrift Savings Plan. They are not being doubly compensated.

The other issue I would like to address is the issue of damage
claims. In the last year and a half, I've talked to more than 50 Fed-
eral employees. The conversation many times starts with an indi-
vidual who’s crying. I've had people relate to me situations where
they've had heart attacks. I've had one individual who had a nerv-
ous breakdown and the Department of Labor determined that the
nervous breakdown was caused by the stress resulting from the er-
roneous retirement classification. I've had people relate to me prob-
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lems in their marriages. They've suffered real pain. The committee
heard firsthand what that pain was last year in July.

I submit that the Federal Government has always recognized
that if it harms an innocent individual, it will compensate that in-
dividual. It will compensate them through the Federal Tort Claims
Act. That imposes no burden on OPM. The Federal Tort Claims Act
has been in existence for many, many years. An individual files a
claim with the agency if it has merit, the claim is approved. If it
doesn’t have merit and there’s a disagreement, the individual has
a right to go into court. OPM doesn’t need to be involved in that.
An independent third-party is judging the validity of these claims.
People just can’t say—I'm hurt, therefore open the Federal Treas-
ury and compensate me. They have to prove their claim. The com-
mittee bill provides a mechanism from preventing unjust com-
pensation. They have to give back any compensation that would
otherwise be provided under this bill.

One thing I would like to mention is that if the OPM proposal
is adopted, or if some feature of it is adopted, I would request that
any individuals who opt to go back into CSRS Offset be permitted
to leave their funds in the Thrift Savings Plan and take advantage
of any earnings they gave. Certainly they've got to give back the
agency contributions, but at least allow them some minimal mitiga-
tion of their damages.

Finally, I would like to—there’s been some discussion about the
cost of who should bear the burden of this. I'm not at all knowl-
edgeable in that. The only point that I would like to make is that
the innocent individual—the person who’s been the victim of the
harm—should not be the one that bears the cost. I thank you very
much for giving me this opportunity to appear and I'll be happy to
answer any questions that the committee may have.

[The prepared statement of Mr. O’'Rourke follows:]
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WASHINGTON, D.C.

at a hearing of the

CIVIL SERVICE SUBCOMMITTEE
COMMITTEE ON GOVERNMENT REFORM AND OVERSIGHT
UNITED STATES HOUSE OF REPRESENTATIVES

ON

LEGISLATION TO CORRECT ERRONEOUS ENROLLMENTS IN FEDERAL
RETIREMENT SYSTEMS

February 24, 1997

Mr. Chairman and members of the subcommittee:

Thank you for the opportunity to appear today to present my views on various
proposals to correct erroneous enrollments in the Federal Retirement Systems.

1 am an attommey affiliated with the Washington, D.C. law firm of Shaw,
Bransford, & O’Rourke. In my law practice, I regularly represent both private
sector businesses and individuals and employees of the federal government in tax,
pension, and estate issues. [ am currently representing a number of federal
employees who were improperly placed in the Civil Service Retirement System

("CSRS") and later involuntarily transferred to the Federal Employees Retirement



System ("FERS").

I first learned of this problem in the late summer or early autumn of 1996
when [ was contacted by Mr. Alan White and Mr Barry Schrum, two gentlemen
who testified before this Subcommittee in July, 1997. Since that time [ have been
contacted by approximately 50 federal employees who have told me that they were
erroneously placed in the wrong federal retirement system. All of the persons who
have contacted me were incorrectly placed in the CSRS and have subsequently been
transferred into the FERS.

The losses described to me relate to the fact that a FERS participant will
receive a significantly smaller annuity than a person who participates in CSRS.
Thus, it is more important for a FERS participant to contribute to the Thrift Savings
Plan ("TSP") to assure an adequate retirement income. Employees who have been
placed in the wrong retirement system have been deprived of the opportunity to
intelligently plan for retirement.

I have had extensive discussions with the federal employees who have
contacted me and with officials in a number of federal agencies. The affected
employees describe a feeling of anguish and frustration. They want to fix the
problem created by the erroneous classification, but they can’t seem to find anybody
who knows how to help them. The emotional toll on them has been significant.

2
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Two clients have suffered heart attacks, one has had a nervous breakdown and
which was determined to be caused by the stress induced by this problem by the
Department of Labor, and several have described problems in their marriages

Agency personnel have for the most part been sympathetic, but they also have
expressed frustration. They have studied the problem, but have come to the
conclusion that existing laws do not permit them to grant a true, make whole
remedy.

The only way to effectively resolve the problems created by an erroneous
retirement classification is through legislation that clearly specifies what actions
agencies may or must take to compensate employees who have suffered harm
through no fault of their own. Any remedy that is enacted should also refrain from
causing further harm.

1 have been given the opportunity to review two separate draft legislative
proposals, one prepared by the Office of Personnel Management ("OPM") in the
autumn of 1997 and a draft bill prepared by the staff of this subcommittee. Both
proposals take positive steps to address the problems caused by an emoneous
retirement classification. In my view, the draft prepared by the staff of the
Subcommittee is preferable to the OPM proposal.

A common feature of both proposals is to allow affected individuals to elect

3
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coverage under the CSRS Offset program. I believe this feature should be included
in any legislation that is ultimately enacted. It allows individuals who were
erroneously placed in the CSRS (the situation with all of the individuals who have
contacted me) to select retirement coverage that provides essentially the same
retirement benefits they thought they would earn before they learned of the
classification error.

IHE OPM PROPOSAL

The OPM proposal is a commendable effort and will resolve many problems.
If an employee has been improperly placed in the CSRS and has not been notified of
the error, the OPM proposal allows the individual to remain in essentially the same
system as the employee had chosen.

The OPM proposal is not fair to an individual who has been notified of the
retirement classification error, removed from CSRS, and taken steps to mitigate the
loss caused by the erroneous retirement classification. This proposal does not make
such an employee whole, and it creates the possibility that the individual will be
punished further.

When an individual received notice that he or she was improperly placed in
the CSRS and was to be transferred to FERS, it would have been prudent for the
employee to make the maximum possible contributions to the TSP. Most of the

4
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individuals I represent have made make up contributions to the extent their
individual financial circumstances and the applicable statutory limits permit. The
OPM proposal will punish these individuals who acted in good faith to minimize the
loss resulting from their agency’s error.

Under OPM's proposal, an employee who has been improperly placed in the
CSRS will be given the option of switching into the CSRS Offset or remaining in
FERS. Regardless of which option the employee elects, he/she will suffer
significant financial harm.

An employee who elects to remain in FERS, will forever lose the earnings on
contributions that could have been made during the period of improper
classification. If the employee elects to be covered by CSRS Offset, he or she must
withdraw any contributions made to the TSP in excess of 5% per year and must also
return any agency matching contributions. When the employee withdraws these
excess contributions from the TSP, he or she will incur liability for income tax and
penalties. Thus, under the OPM proposal, no matter which option the individual
elects, he or she will be penalized and will incur an additional financial loss.

I have prepared a letter commenting on the OPM proposal that illustrates in
greater detail how an affected individual may be adversely affected by the OPM

proposal. A copy of this letter has been sent to OPM and has also been provided to
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the Subcommittee’s staff.
THE SUBCOMMITTEE'S PROPOSAL

The Subcommittee’s proposed legislation also offers affected individuals the
opportunity to elect to be covered by CSRS Offset or to switch to FERS. As stated
earlier, the option to elect CSRS Offset coverage is a desirable option because it
allows an affected individual to receive benefits substantially equivalent to the
benefits they thought they earned prior to being notified of the classification error.

Unlike the OPM proposal, the Subcommittee’s proposal attempts to make an
affected individual whole and does not impose any additional financial burden. If an
individual did make make up contributions to the TSP after being notified of the
classification error, he or she may simply leave these contributions (and all accrued
earnings) in his or her TSP account. While the individual will forfeit any agency
contributions, these contributions will be returned directly to the agency. No
taxable distribution will be made to the individual and no tax or penalty will be
payable.

This provision represents a reasonable compromise. It does not allow a
person who elects to be covered by CSRS Offset to retain the benefit of agency
contributions. It also does not expose them to a tax penalty by forcing them to
withdraw contributions they made to the TSP when they were notified that they had

6
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been placed in the wrong retirement system.

The Subcommittee’s proposal also includes a reasonable and objective
mechanism to make an affected employee whole for any contributions that could
have been made to the TSP during the period of improper classification. The make
whole mechanism in section 102(c) of the draft bill prevents an affected individual
from using hindsight to make TSP investment decisions. It also removes the
financial burden of paying for the costs of correcting the classification error from the
innocent employee to the agency that created the problem.

I do, however, disagree with the provision in the Subcommittee’s proposal
that requires an employee to make any contributions to the OASDI portion of the
Social Security Trust Fund. The Tax Code clearly specifies that an employer who
fails to withhold and pay taxes into the Social Security Trust Fund bears the burden
of correcting this error. The federal government should bear the same burden that it
imposes on any other employer.

Neither the OPM proposal nor the Subcommuttee’s draft bill includes
provisions designed to compensate affected employees for all of the harm they have
sustained as a result of an erroneous classification. Such losses include not only
emotional stress, but economic losses sustained by employees who followed their

agency’s advice in trying to correct the classification problem (e.g., the cost
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incurred in selling a home in an effort to raise funds to make up contributions to the
TSP).

I recognize that the present proposals can not practically resolve every
problem caused by retirement classification errors. The proposed bill should,
however, clearly specify that affected individuals do have the right to pursue any
individual damage claims they may have under such existing procedures as the
Federal Tort Claims Act or the Back Pay Act. If they are successful in proving a
claim, they should be allowed to recover all costs of pursuing the claim, including
attorneys’ fees, court and other costs, and expert witness fees in accordance with
existing standards. Procedures for resolving such claims have been in existence for
many years. These statutes include administrative claims procedures, and judicial
precedent is available to guide agencies in resolving any claim that may be made.
If an affected individual does successfully pursue a claim, the Subcommittee’s
proposal properly includes a mechanism for preventing an employee from being
unjustly enriched.

This Subcommittee has heard or will hear testimony about the cost of
correcting the erroneous retirement classification problem. While the cost of any
legislation is a significant consideration, any cost incurred in correcting the problem

should not be borme by the innocent employee who is the victim of the mistake.
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Thank you for permitting me to address the Subcommittee on this matter of
great importance to many federal employees. I will be pleased to answer any

questions that the Subcommittee may have.
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Mr. MicA. Thank you, and we will defer questions.

Mr. Dan Geisler with the American Foreign Service Association.
Welcome, and you’re recognized, sir.

Mr. GEISLER. Thank you, Mr. Chairman and members of the sub-
committee. As the chairman said, my name is Dan Geisler and I'm
the president of the American Foreign Service Association, known
as AFSA. We're a professional organization representing 23,000 ac-
tive duty and retired Foreign Service officers and specialists; and
we’re the bargaining agent for Foreign Service personnel in 5 U.S.
Government agencies.

My reason for being here is very straightforward. I am here to
express my appreciation to the chairman and members of the sub-
committee for inclusion of the Foreign Service, in its draft bill. The
Civil Service personnel are not alone in being mistakenly placed in
the wrong retirement system, the Foreign Service is affected also.
In fact, Mr. Chairman, I personally experienced this sort of mis-
take. I joined the Government in 1984 as a young engineer in the
Civil Service. And 3 years later, after joining the Foreign Service,
when I was abroad, I was told that I was to be placed in the new
Foreign Service pension system.

In November 1987, I got my first Thrift Savings Plan statement
and saw that I received no Government matching contribution. I
went to the Embassy administrative people and they told me that
I had been misclassified. In my case, the error was rectified and
I suffered no further loss. But that is not the case with all of our
people. The way this mistake is made is easy to understand if you
consider the nature of the Foreign Service.

Our retirement issues are handled out of the division here in
Washington by professionals who work these issues everyday. We
don’t have that level of expertise out in the field, in embassies and
consulates, where over half of our members are serving. When the
big change took place in 1987, we didn't have fax machines, e-
mails, communications facilities to get information on specific cases
quickly from Washington. Today, it’s a bit easier to get information
that we need to rectify errors, but just reclassifying people doesn’t
repair the damage that’s been done.

For instance, last August—August 1987—we heard of one For-
eign Service officer whose agency put him in the Foreign Service
pension system—the new Foreign Service system—after 10 years of
misclassification. So this person is now asked to make up 10 years’
worth of employee contributions. Not all of our employees have
enough discretionary income to enable them to make up the dif-
ference before they reach retirement age. Moreover, these employ-
ees never recover the lost earnings on their contribution. Mr.
Chairman, there are several elements of the proposed legislation
that AFSA believes are important.

First, we think that employees who are victims of administrative
error should have real options. Clearly, retiring under the new For-
eign Service pension system without a healthy Thrift Savings Plan
balance is not a real option. Individuals should not be forced to re-
main in the old Foreign Service system with offset just because
they can’t afford the TSP makeup contributions in a short period
of time. We believe that employees who wish to transfer should
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have an equitable opportunity to catch up on the Thrift Savings
Plan before they reach retirement age.

Second, Mr. Chairman, as a technical point, we believe that it’s
important that employees have grievance procedures in this legisla-
tion as stated in section 202—-Individual Appeal Rights. May we re-
quest that the language be corrected so that in the case of the For-
eign Service, the use of the Foreign Service Grievance Board will
be the prescribed route.

Third, while we applaud the effort to correct inequities, we are
concerned that overall costs do not have a negative impact on oper-
ations. We frankly don’t know how many Foreign Service employ-
ees would be affected by this legislation. We have gone out to the
field several times in the past f%w weeks asking people to tell us
if they believe they have been misclassified. As a result of those in-
quiries, we have uncovered, so far, five cases where people think
that they have been potentially misclassified.

Given that, and given the experience when we’ve canvassed our
agency retirement people, we do not think that this damage will be
very costly to repair. If it is projected, that there will be serious
cutting into the operating accounts of the foreign affairs agencies,
then we would urge that section 302, the rules of construction re-
garding new funding, be reconsidered.

Mr. Chairman, we think that a responsible government meets its
obligations to its employees as they approach retirement age and
we think that a responsible government corrects its mistakes.
AFSA appreciates the efforts of the subcommittee to correct those
mistakes, and we request that the Foreign Service receive the same
treatment as the Civil Service in any legislation.

Thank you, Mr. Chairman for the opportunity to testify before
the subcommittee.

[The prepared statement of Mr. Geisler follows:]}
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Mr. Chairman and Members of the Subcommittee:

My name is Dan Geisler, and | am the President of the American Foreign Service
Association (AFSA). AFSA is the professional organization representing 23,000 active
duty and retired foreign service officers and specialists. We also serve a labor
function. AFSA is the recognized bargaining agent for active duty foreign service
personnel in five government agencies: the State Department, the Agency for
Intemational Development, the US Information Service, the Foreign Commercial
Service of the Commerce Department, and the USDA's Foreign Agricultural Service.

On behalf of AFSA and its active members, | wish to express my appreciation to
the Chairman and the Members of the Committee for inclusion of the Foreign Service in
the draft bill.

At an earlier hearing, the Subcommittee had the opportunity to hear the human
consequences of being placed in the wrong retirement system, and then being shifted
late in a person’s career to what was the correct system. My testimony will not be a

continuation of that litany. Your work on this bill demonstrates your understanding of
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the need to correct this matter. | would just add that those in the Civil Service are not
alone in this situation. It affects the Foreign Service, too.

I personally experienced just the sort of mistake this bill is designed to correct.

I began my government career in 1984 as a young engineer in the Civil Service. | was
29 years old, and for me retirement was infinitely far off. | was told that the federal
refirement system was undergoing change, and that | was being placed in an interim
program. Three years later | was a Foreign Service Officer serving abroad. We were
sent information about the new retirement program, the Foreign Service Pension
System (FSPS), and | was told that | would automatically be transferred info it.

In November of 1987 | received my first bi-annual statement from the Thrift
Savings Plan (TSP), and saw that | hadn't received any government matching funds. |
went to the embassy's administrative office, and was told that | was still under the
interim system, the FSRDS Offset plan. Fortunately for me and my family, we were
able to correct the mistake before | suffered any further loss. But others have not been
S0 Jucky.

The mistake is easy to understand when you consider the nature of the Foreign
Service. Retirement issues are handled by a unit in Washington staffed by
professionals who deal with the details daily. Embassies abroad usually don't have a
similar level of expertise. For those of us in the field, most retirement questions are
referred back to Washington for an answer. Getting authoritative information on
individual questions is difficult. Back in 1987 when the big changes were laking place,

it was even harder - this was before we had fax machines or email. Intemational
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phone calls were extremely expensive, and in many of our posts the connections were
erratic.

Today, it may be a bit easier to get information needed to rectify a
misclassification. But reclassifying doesn't repair the damage. For example, AFSA
recently received communications from a Foreign Service Officer who is currently
stationed abroad. In August 1997, his agency put him into the FSPS program after
discovering that he had been in the wrong retirement system since January 1, 1987.
The Agency will make the necessary contributions to social security and the basic
benefit plan. Since TSP is an integral part of FSPS, this person's account is being
credited with the 1% agency contribution, and the person will have the opportunity to
make retroactive contributions with the appropriate agency match.

But this person, and others in a similar situation, is now asked to make up 10
years worth of contributions, and will lose out on the TSP growth that he would have
experienced had his agency got it right the first time. Employees who don't have much
discretionary income cannot be expected to immediately contribute years of foregone
employee contributions, and are left with inadequate retirement coverage.

Mr. Chairman, there are several elements of the proposed legislation that
AFSA believes are important to the type of case | have described.

First, AFSA agrees that employees who are victims of administrative error
should have real options. Some will find that their retirement needs cannot be met by
the FSPS system, and should be allowed to remain in the FSRDS or FSRDS Offset

plan. Others will find their needs beftter met by FSPS. They should be allowed to
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choose which system is best for them.

Secondly, employees who opt for the new system should be made whole. AFSA
applauds the efforts made by the Subcommittee to do that. We appreciate how
challenging it is to devise a equitable arrangement when we cannot know what
individual employees would have done had they been placed in the right system. We
recognize that under the averaging methods proposed by the Subcommittee, those on
the lower end of income scales might benefit more than those in the upper end.
However, the proposal seems fair since it does not allow some to benefit from 20/20
hindsight by making retroactive investment choices without risk, and since it helps those
with the greatest need — our lower paid colleagues.

We support an approach which gives employees who have been the victim of
administrative error reasonable options for a financially sound retirement. Clearly,
retiring under the FSPS without a healthy balance in the TSP is not a reasonable
option. The Subcommittee’s solution allows an individual to freely choose which
retirement system is best suited for them, instead of forcing them fo remain in older
systems if the find they cannot afford to move because of prohibitively high TSP
contributions. AFSA believes that employees must have an equitable opportunity to
catch up on the TSP before they reach retirement.

Thirdly, AFSA believes it is important that employees have grievance procedures
in this legislation as stated in section 202, “Individual Appeal Rights.” We assume that
the language will be corrected so that for the Foreign Service, the use of the Foreign

Service Grievance Board will be the prescribed route.
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We do not know how many from the foreign service community will be affected
by this legislation. We have sent messages to our members over the past few weeks
asking them to advise us if they believe they are in the wrong system, while alerting
them that their agency is obliged to correct any misclassification immediately if the
employee points it out. So far, we have only heard of only one case. We have also
taken some informal soundings with the retirement experts at the foreign service
agencies we represent, and they tell us that they have seen only a few such cases over
the past years. Since we do not believe that large numbers Foreign Service personnel
having been placed in an incorrect system, ;ﬂe do not think that repairing the damage
will be costly. Nonetheless, we are concemed that no adjustments will have to be
made out of the appropriated funds, with no additional or supplemental appropriations
permitted to implement these provisions. For the past dozen years, the international
affairs accounts have had serious cuts to their funding levels. While only in FY 1998
was that trend reversed and there was increased funding, there continues to be serious
gaps in the diplomatic readiness of this Nation that resulted from those many years of
cuts. [ am sure that many other agencies will find themselves in similar situations, and
so | urge the Subcommittee to reconsider this portion of the legislation.

Mr. Chairman, we think the Subcommittee's bill is the right thing to do. A
responsible government meets its obligations to its employees as they approach
retirement, and this bill represents responsible government. AFSA again applauds the
Subcommittee for developing this legislation, and appreciates the inclusion of the

Foreign Service. Thank you for the opportunity to testify before the Subcommittee.
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Prior to joining the foreign service, Dan was an engineer at the
Environmental Protection Agency, where he was awarded a Group Silver
Medal for negotiations with the auto industry, and a Peace Corps
volunteer in Togo, West Africa. He holds a Masters Degree in civil
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Mr. Mica. Thank you, Mr. Geisler.

Let’s see, Mr. Mehle, do you think it would be very difficult for
you to calculate some of these lost investment opportunities for
your board, is that correct?

N{ir. MEeHLE. I think doing one is not difficult, but doing thou-
sands is.

Mr. Mica. I thought Mr. Flynn said that they would do the cal-
culations on this.

Mr. MEHLE. Well, I didn’t hear that, but the legislation, as I un-
derstand it, asks the board to do the calculation. As I said, neither
we nor the National Finance Center are equipped, given the
records that are required to make these calculations, in fact, to
make them. The calculation, as we understand it from your pro-
posal, is not difficult to conceptualize, but to apply it to thousands
of people through their payroll and personnel records will require
systemization and management in order not to confound the situa-
tion we're trying to recover from.

Mr. MicA. So would you prefer that you retain that responsibility
or OPM——

Mr. MEHLE. What we are prepared——

Mr. MicA [continuing]. Take that on—-

Mr. MEHLE [continuing]. To do, as I've noted in my testimony, is
create a computer program that would be based on a personal com-
puter. That computer program would be furnished to agency pay-
roll and personnel offices, so that they might use the records which
they have to run past employee records through the program in
order to come up with the amount of money that should be depos-
ited under your proposal to the employee’s account in respect of
lost earnings on employee contributions.

Mr. Mica. Have you taken a position on why you don’t feel that
the employee should be made whole?

Mr. MEHLE. Have we taken a position on——

Mr. MicA. Yes. Why don’t——

Mr. MEHLE. I don’t think I'd put it that way. We have taken no
position on the merits, the substance of either your proposal or the
proposal of the Office of Personnel Management. But we have——
4 Mz:? Mica. You're interested in just the mechanics of getting it

one?

Mr. MEHLE. We are vitally interested in the mechanics of admin-
istering the Thrift Savings Plan, which is the thrust of my concern
and that thrust gets to two particular points.

One is the Thrift Savings Plan’s or Thrift Investment Board’s ap-
parent charge under your proposal to calculate the lost earnings,
and the other is the 6-month timeframe, which has been furnished
apparently by the regulatory timetable part of the legislation,
which we would be obliged furnished to operate within. As I noted
in my prepared remarks and in my oral remarks as well, we are
essentially up to our eyeballs, right now, in creating the new sys-
tem, bringing the new system into a mode that will accomplish all
of the new services that we expect for it, maintaining the current
system, and making the current system year 2000 compliant.

Mr. MicA. Did you favor extending that time, the 6 months?

Mr. MEHLE. I would.

Mr. MicA. To a year?
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Mr. MEHLE. I would.

Mr. Mica. OK.

Mr. O'Rourke, did I hear you say or intimate in some way that
employees—who had been misplaced by an agency in the wrong re-
tirement system—were not being doubly compensated?

Mr. O’'ROURKE. Yes, sir, you did.

Mr. MicA. That was music to my ears. Thank you. No further
questions.

Mr. Geisler, you were concerned that this might take too much
money to make these folks whole out of operating accounts. You
said you had identified only five folks who maybe fell into the cat-
egory of eligibility?

1\1/{1'. GEISLER. So far, that’s correct, Mr. Chairman. Well, poten-
tially.

Mr. MicA. Potentially?

Mr. GEISLER. These are people who have identified themselves to
us and say that they think that that might be the case with them.

Mr. MicA. And you don’t think that could be absorbed without
massive layoffs in your agency?

Mr. GEISLER. No, I agree with you on that, Mr. Chairman. It’s
difficult for me to imagine that this problem is so massive that it
could not be corrected without firing current employees in the
United States of America.

Mr. MicA. Thank you.

Mr. Cummings.

Mr. CUMMINGS. Mr. President, does that concern you—what
you’ve just said?

Mr. GEISLER. I'm sorry.

Mr. CUMMINGS. I said does it concern you that you will be foreign
service—I mean to remedy this situation you might have to lose
some employees?

Mr. GEISLER. That seems to me, Mr. Cummings, a very unlikely
outcome if the legislation were such that because of correcting the
error in the civil service population, which is much greater, agen-
cies had to invoke a RIF. It seems to me that would occur whether
the foreign service were included or not. And so, even in that case,
I would want the foreign service to be included in the legislation.

Mr. CUMMINGS. Mr. O'Rourke, I'm just fascinated with this little
handout. You know, as I was just thinking it through and listening
to what you were saying, I would agree with you. Based upon this,
the employees would not be doubly compensated, but, I mean,
would you agree that there is some, maybe not double, but there
is a substantial gain if the government is paying out all that would
have been paid into the system. Do you follow what I'm saying?

Mr. O'ROURKE. Yes, sir, I do.

Mr. CUMMINGS. Along with the other three components, of
course, that—you know, the money that would have been earned
on the government contribution, money earned on the employee
contribution and the other. I mean, I'm just curious.

Mr. O'ROURKE. Yes, sir, it does result in—it really is a very dif-
ficult problem to define. And I think the subcommittee’s bill does
a reasonable effort. It uses an average. It uses average rates of re-
turn. It prevents individuals from using the benefit of hindsight at
the government’s expense.
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I think that one thing that everybody does agree on is it’'s a
mess, and we've got to come up with some sort of a solution. And
the sooner some solution is enacted, the better.

Mr. CUMMINGS. On the damages question—that’s a tough ques-
tion. It really is. I mean, as a lawyer who’s been in practice for 20
years, do you think there should be any kind of limitation on those
damages.

Mr. O'ROURKE. I have no problem with that, sir. What I would
like to see is some independent third party evaluate this. Proving
damages is very difficult—

Mr. CUMMINGS. Right.

Mr. O'ROURKE [continuing]. And there are existing mechanisms
to do that. Agencies have been doing it for years. Courts have been
doing it for years. And I know, in a great deal of court reform liti-
gation, there had been an upper level limit on damages. I know
that in discrimination claims against the government, there’s an
upper level limit of damages. Certainly, it would not be inappropri-
ate if there were a damage remedy to limit recovery for non-eco-
nomic damages to an amount that the committee determined, and
that the Congress determined was appropriate.

Mr., CUMMINGS. Mr. Geisler said something that’s very interest-
ing. He said that he looked at his—I think he looked at your state-
ment. You looked at your statement and discovered that there was
an error. That’s how you discovered it. Mr. O’'Rourke, if you have
a situation where maybe somebody discovers an error, but they
could have discovered it much earlier and brought it to the appro-
priate folks’ attention. I'm just wondering. I mean, does that—I
mean, does that play in regard to damages at all as far as you're
concerned?

Mr. O'ROURKE. If I were defending the government, I certainly
would make that argument, sir. In each case that I'm familiar
with, what has happened is the individual was initially placed in
the Civil Service Retirement System. In 1987 or 1988, they were
given the option to switch, and their agency said, “you’re in CSRS,
you have an option to switch.” They said no, we don’t want to
switch. In 1991, all of the agency personnel offices double checked
their files and concluded that they were in the proper system.

So I think it’s very difficult for an individual, who has no train-
ing in the personnel system, to have been on notice to identify
those errors when the personnel people, who are charged with that,
looked at it three times and couldn’t determine that there was a
mistake.

Mr. CUMMINGS. Yes. That’s major. A major problem. Do you—the
people that you represent, I mean, other than the type of cir-
cumstances you just stated, I mean, I take it others fall in other
categories, too, with regard to these kind of issues?

Mr. O’ROURKE. Every single individual that I represent, sir, is a
person who was originally placed in CSRS, was allowed to remain
in CSRS for 8 plus years, and when the error was uncovered, they
were put into deferrals. Everybody I represent falls into that cat-
egory.

I did receive a call several days ago from a lady who is retired.
She got a letter, I guess from OPM, telling her that her annuity
would be reduced because she was put in the wrong system. And
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she just described the problem to me and really didn’t have any in-
formation, so I don’t know the specifics.

Mr. CUMMINGS. Help me on this one: the people who come to you,
I take it they've come at different points. I mean, they didn’t all
just come together in a group.

Mr. O'ROURKE. No.

Mr. CUMMINGS. And there’s litigation going on?

Mr. O’'ROURKE. Yes sir, there is.

Mr. CuMMINGS. All right. Now how would this legislation affect
that litigation?

Mr. O'ROURKE. My hope is it would resolve most of the issues in
the litigation. Now I was originally contacted by Barry Schrum,
who’s here today, and by Allen White in late 1986, and I originally
agreed to represent five individuals. My name appeared in the Fed-
eral Times, and I've got phone calls from many, many people. And
they stay in contact with me, but I do not represent them. There
is a case that's pending in the U.S. district court here in the Dis-
trict of Columbia. The case is in the very preliminary stages, and
no real progress has been made to date in moving that case along.

Mr. CUMMINGS. Now let me make sure I heard you right. So you
said you had agreed to represent five people?

Mr. O'ROURKE. I've agreed to represent a total of seven peo-
ple—

Mr. CuMMINGS. OK.

Mr. O'ROURKE [continuing]. Five of whom we currently have a
case in court. The other people I, more or less, maintain a list of
names, and what I've been telling all of those people is that this
committee, the Congress is considering a way to fix it. If you hang
in there, I think there’s going to be a solution to your problems,
and I do not want to undertake representing you right now.

Mr. CUMMINGS. So in a situation where there is litigation and
the actions of the Congress are able to resolve most of the issues—
at least one will still be hanging out there. And I guess that would
be the issue of damages.

Mr. O'ROURKE. Yes, sir. At the present time, I have discussed
this bill with all of my clients. For four of the seven people I rep-
resent, they said this bill, the subcommittee’s bill, would resolve
their concerns, would result in the dismissal of the litigation. Three
of the people believe they've suffered very severe damages and they
would like to be able to continue to pursue that. We have filed a
claim under the Tort Claims Act. The United States has filed a mo-
tion to dismiss, and we’re waiting for the court to decide, so we
really don’t know what’s going to happen.

Mr. CUMMINGS. Last question: Are there any issues other than
damages that—lets’s assume that the damage piece is in the legis-
lation and you're able to file for damages and everything. The ques-
tion becomes, are there any other issues that would be still hang-
ing out there? Do you follow me?

Mr. O'ROURKE. Yes, sir, I do.

Mr. CuMMINGS. OK.

Mr. O'ROURKE. Based on the cases, I've looked at——

Mr. CUMMINGS. Yes, based on yours.
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Mr. O'ROURKE [continuing]. This legislation or OPM’s legislation,
if it’'s passed, would resolve the issues. I would disagree with
OPM’s result, but it would still address many of the problems.

Mr. CUMMINGS. Thank you.

Mr. MicA. Mrs. Morella.

Mrs. MORELLA. Thank you.

I guess I understand that Mr. O'Rourke, Mr. Geisler agree with
th; Zubcommittee version of the legislation. Mr. Mehle has not de-
cided.

Mr. MEHLE. Mrs. Morella, it’s not that I haven’t decided. It’s that
we take no position.

Mrs. MORELLA. You take no position, right.

Mr. MEHLE. The Thrift Investment Board limits itself to adminis-
tration of the Thrift Savings Plan. It does not speak on the ques-
tion of benefit levels for Federal employees.

Mrs. MORELLA. OK, I can understand that. Now I want to pick
up on some of the earlier questioning and the statement that you
had made, Mr. O’'Rourke, that I do agree with you that errors have
been made, and they've cause suffering well beyond what retire-
ment fix can remedy. And I’'m going to be offering an amendment
in this markup too, to ensure that individuals will be able to pur-
sue additional compensation for what they have endured.

I really don’t have any questions, Mr. Chairman.

Mr. MicA. Thank you. Ms. Norton.

Ms. NORTON. Thank you, Mr. Chairman.

Mr. Merly——

Mr. MEHLE. Mehle——

Ms. NORTON. Mr. Mehle, I'm sorry. Is that right, Mehle?

I understand from your testimony that you’re so inundated you
want the agencies to perform the calculations with a, you know, a
program. I've got to ask you about the—about any assurance on the
reliability of these calculations, given the testimony we've heard
about how mistakes have repeatedly been made. How would you
assure that agency calculations were correct and that any mis-
calculations were caught?

Mr. MEHLE. Well, it remains the agency’s responsibility today,
and presumably under the proposals of OPM and of Chairman
Mica, to ensure that Federal employees’ pay amounts are correctly
remitted to the Thrift Savings Plan. We, in fact, have never had
a role that verifies the correction of the amounts of money that
agencies remit.

Ms. NORTON. Well, you indicated that you could not perform the
calculations, so I presume the calculations you would otherwise be
supposed to perform?

Mr. MEHLE. The calculations that the current system performs
are calculations under an entirely different methodology of lost
earnings. They are hard-coded into our system. The proposal of the
subcommittee, or of Chairman Mica, is an entirely different ap-
proach. We cannot tack that approach on or alter our system in the
circumstances that we now find ourselves, as I described. What we
would do instead is create a software program that the agencies
would employ. One would hope that using that software program
would be straightforward, that the agencies would draw on their
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payroll records, as they do right now, to drop the relevant amounts
into various variable positions in the software program.

Ms. NorTON. Now who would check and monitor this process?

Mr. MEHLE. Check and monitor them? The agencies would check
and monitor them. They would remit them to us, and they would
certify, as they remitted them to us, that they were correct. This
is fundamentally an agency payroll and personnel task, one which
they have right now.

Ms. NORTON. Mr. Mehle, you have not alleviated my anxiety be-
cause we're talking about error correction. I hear what you are say-
ing, but what we have—and what Mr. Geisler has described—are
agencies far flung, in his case, in many parts of the world. In the
case of the United States in small and large places, with more or
less experience. All I want to do, as my prior line of questioning,
as Ms. Flynn indicated, is to assure that we do not meet this prob-
lem in any form and to any degree ever again. Therefore, when you
tell me, “well, you know, it’s their responsibility to follow this soft-
ware program and that’s it,” you leave me in a state of great anxi-
ety. And I can’t imagine that you don’t leave the employees in the
same state and I'd like to know what you can do to assure them
that, in fact, a program, a software program that would be used
governmentwide does not continue to make mistakes.

Mr. MEHLE. Well, the software programs have never made mis-
takes——

Ms. NORTON. Mr. Mehle, Mr. Mehle, I think I made myself clear.
Programs don’t make mistakes. People do. And that’s who made
the mistakes we are talking about here, so let’s cut to the chase.

Mr. MEHLE. Right.

The software programs have never made mistakes. If we create
a software program for use by the agency, it presumably would
work as it was intended. And the agency payroll and personnel
people would enter into the program, as called for, the agency’s
payroll records for the employee in question. That’s what happens
right now. The error that we’re talking about is not an error of that
kind. In fact—

Ms. NORTON. I realize that.

Mr. MEHLE. In fact, there are very few errors of that kind.

Ms. NORTON. What I'm trying to discern, because I recognize that
the kind of errors that we’re talking about here should be one-time
occurrences.

Mr. MEHLE. One time gross mis—

Ms. NORTON. I'm trying to—I'm trying to get assurances from
you, and I think Federal employees deserve the assurance, that
using a software program, errors will not in fact take place. I un-
derstand they would be different errors. But imagine how some-
body would feel if an error took place yet again and all I want to
know is since these are going to be done by agencies themselves.

Mr. MEHLE. We can correct any error that arises as a con-
sequence of software use. We get 6 million records a month that
we operate on with our computer system. In that, we have a very
small error rate, but we have errors and the errors are routinely
corrected. The errors of the kind that you’re talking about I have
no doubt would be routinely corrected if they arose.
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Ms. NORTON. Mr. Chairman, I going to ask if the Thrift Savings
Plan could, in writing, assure us of how, given the fact that we're
talking about a new software program, how they, I don’t want to
go into great detail about what they do now to correct errors. But
I believe that employees would feel more assured if we knew how
they would monitor and correct any errors that would arise in this
program, perhaps if that could be provided for the record, I could
end this concern.

Mr. Mica. We'd be glad to make the request. If you'd like to craft
the question, we'll submit it.

Ms. NORTON. I'll submit the question because I'm sure—

Mr. MEHLE. I'm sure I can reach your concern adequately.

Ms. NORTON. Yes, that’s all I want to make sure of, because 1
think you can, too. But you can imagine the nervousness that peo-
ple—

Mr. MEHLE. I understand what you mean. You may visualize
that this is simply going to introduce—would introduce——

Ms. NORTON. Yet another round of errors.

Mr. MEHLE [continuing]. More errors.

Ms. NORTON. Yes.

Mr. MEHLE. I cannot say that an error would never be made. It
surely will. But I feel very confident that errors can be corrected
and they are not nearly of the kind that we are dealing with in
magnitude now.

Ms. NORTON. As long as they were corrected early—Mr. Geisler
indicates that he found his own. He’s obviously a highly educated
man. As long as they were corrected early and the burden did not
fall on the employee, I would be perfectly satisfied. I just want to
know how that’s going to be done.

Mr. ORourke, I just want to make sure that your testimony is
on the record as definitively refuting the proposition that has been
testified to here. Am I to understand, based on your testimony on
how I've heard it, that your testimony is that not only is the em-
ployee not being doubly compensated, but that the employee is like-
ly being vastly uncompensated and the reason for this is the tax
consequences that flow from the government’s error? Is that your
testimony?

Mr. O'ROURKE. Yes, ma’am, it is. If—any proposal that doesn’t
take in account tax consequences doesn’t adequately compensate
the employee. Now one thing I would add that in one case, Mr.
Schrum’s case, we did have very extensive discussions with the De-
partment of Energy. We determined—we hired a financial planner
who determined where he would have been had no error been
made, and we looked at where he was, and we made a concerted
effort to try to avoid double compensation but simply put him in
the position he would have been in had the error not occurred. It’s
possible to do. The only reason we didn’t solve Mr. Schrum’s case
was officials in the Department of Energy questioned whether they
had the authority to do it, and that’s why some legislation is need-
ed. But there is a procedure under the Thrift Savings Board regu-
lations for agencies to set up their own appeals system, and they
can look at these cases on a cases by case basis to make sure there
is no double compensation.
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Ms. NorTON. Finally, the court suit you have before the District
of Columbia Federal District Court is a tort claims act suit?

Mr. O'ROURKE. Yes, ma’am, we filed the suit under—alleging a
number of causes of action, including the Federal Tort Claims Act.
And we did that based on provisions of 5 U.S.C. section 8477. I do
want to acknowledge that the United States does disagree with our
position and alleges the Tort Claims Act does not give the court ju-
risdiction.

Ms. NORTON. Is yours a class action, Mr. O’Rourke? :

Mr. O’'ROURKE. No, ma’am, it is not a class action. At the present
time, it only includes five people and our preliminary reading was
that you probably could not file a class action under the Tort
Claims Act because in order for a court to have jurisdiction, an in-
dividual must first file an administrative claim. And in other types
of cases, the courts have held that if there is a claim requirement,
as a condition, precedent to jurisdiction, then the court will not
claim the class action. Our lawsuit only affects five people.

Ms. NorTON. Thank you very much, Mr. O'Rourke. And thank
you, Mr. Chairman.

Mr. MicA. Thank you. Did any other Members have any addi-
tional questions? Mr. Cummings asks unanimous consent that the
schedule entitled example two, by Mr. O’'Rourke, be made a part
of the record. Without objection, so ordered. There being no further
questions from this panef we want to thank you for your participa-
tion and for your assistance today, and we'll excuse you at this
time.

Thank you.

[Whereupon, at 12:32 p.m., the subcommittee adjourned subject
to the call of the Chair.]

{Additional information submitted for the hearing record follows:]
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Example #2

Jim Rogers is a FERS participant who earns $50,000 per year. His
combined federal/state tax rate is 33%. The tax consequences of a
10% contribution to the TSP may be reflected as follows:

Contribution (10% x $50,000) $5,000
Tax Savings (33% x $5,000) (1.650)
After Tax Cost Of Contribution $3,350
Yalue Of Account

Contribution $5,000
Matching Contribution $2.500
Total $7,500

The rate of retum on the investment that cost Jim $3,350 is 124%
(i.c., the increase in value of $4,150 from $3,350 to $7,500). In
other words, Jim more than doubles his investment in the first year
alone. This increase is guaranteed and is not dependent on the
investment return of any of the funds Jim chooses to invest in.

vant d \

1. Any earnings on funds invested in the TSP grow tax deferred (i.e.
annual earnings on investments are not taxed until they are withdrawn).
The following advantage illustrates the advantages of a tax deferred
investment.

Example

A federal employee determines that he/she is going to eam and invest
$2,500 per year and that this investment will earn 10% per year. The
employee’s combined federal/state tax rate is 33%.

10
15
20

Total Invested  Taxable Acct. TSP-CSRS TSP-FERS
$12,500 $11,240 $19,289 $38,578

$25,000 $27.654 $ 53,458 $106,916
$37.500 $47,392 $101,357 $202,714
$50,000 $74,687 $178,494 $356,996

16
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Chairman Mica, Members of the Subrtommittee:

I am Robert M. Tobias, National President of the National
Treasury Employees Union (NTEU). On behalf of the more than
150,000 employees represented by NTEU, thank you for holding this

hearing today and for inviting us to participate.

It is our hope that this hearing will allow all concerned
parties to finally move ahead with a solution to the dilemmas faced
by those employees who have been placed in the wrong retirement
program. In many cases, more than a decade has expired since the
errors occurred. NTEU first brought these errors to Congress’
attention, as well as to the Executive Branch’s attention in early
1994. For the most part, these errors stem from Congressional
passage of legislation that retroactively determined retirement
placement for federal employees and left agencies with less than
clear guidance on complex issues. While numerous employees
represented by this Union have been determined to be in the wrong
retirement program, many more have not yet been found. It is our
hope that Congress, in consultation with NTEU and the other federal
employee unions and organizations, as well as the Office of
Personnel Management, can not only determine the appropriate

solution, but implement it without further delay.
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Mr. John B. Gabrielli, an IRS employee, and member of NTEU
Chapter 58 from Buffalo, New York, was placed in the wrong
retirement system in September of 1984 when his temporary
appointment was converted to a civil 'service career conditiona;
appointment. Mr. Gabrielli testified before this Subcommittee in
July of 1997, asking this body to provide closure to his nightmare.
In early 1993, Mr. Gabrielli was first notified by his agency that
he had been incorrectly placed in the Civil Service Retirement
System (CSRS) and should have been in the Federal Employees
Retirement System (FERS) -- after almost ten years had elapsed.
Mr. Gabrielli was transferred to the FERS program and in September
of 1993, he began making contributions to the Thrift Savings Plan,
a key component of the FERS program. To date, Mr. Gabrielli has

not been made whole.

As you know, NTEU has been actively seeking relief for Mr.
Gabrielli and others in similar situations. NTEU is aware that
there are competing proposals for addressing the myriad of
retirement system placement problems faced by federal employees. We
are anxious to reach a final solution. However, NTEU is not
interested in solving one problem while creating another.
Proposals that suggest fixing the problems of the few at the
expense of the whole are in no one’s best interests and do not have

NTEU's support.

It is our understanding that the proposal advanced by the

Civil Service Subcommittee would require the agency responsible for
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making the retirement error to make the affected employee whole.
NTEU has a number of serious reservations concerning this approach.
First, employees may have worked at several different agencies over
the last decade, making it difficult to assign blame. Second, it
is our further understanding that the Subcommittee’s proposal does
not envision additional agency appropriations for this purpose.
For many, if not most federal agencies, ., discretionary
appropriations have already been squeezed to the point where there
is no wiggle room. Saddling these agencies with additional costs
of this magnitude could force some agencies to conduct reductions
in force. As anxious as NTEU is to resolve this matter for our
employees, we cannot support proposals that could lead to layoffs
for some employees as a result of fixing retirement errors for
others. We urge this Subcommittee to determine the funding
necessary to make thege affected employees whole and insure that it
will be available to affected agencies. We look forward to working

with you on this matter.

We further understand that the competing retirement error
correction proposals would alléw employees improperly placed in
CSRS to either be placed in the FERS retirement program or in the
CSRS Offset program, which for many employees offers the best of
both programs. Retirement planning is a very individual choice and
no two employees are likely to make the same decisions. We

strongly support affected employees being given this choice.
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Equally important, we believe that the final retirement error
correction package must make employees whole. For those employees
who have already been transferred to FERS and for those who choose
to transfer to FERS, several important ingredients must be present.
Employees should automatically be provided with the flat 1% of
salary Thrift Savings Plan (TSP) contribution that all FERS
employees receive. Moreover, procedures must be put in place to
make up contributions that employees would have made to the TSP had
they known they were in FERS and employees should receive agency
matching contributions up to the current 5% limit as well.
Eearnings and interest they would have received had they been in
the correct retirement system all along must also be part of the
final package. In addition, those who have already left federal
service and those who have a claim for retirement benefits on
another’s account must be made whole. We look forward to working

closely with the Subcommittee on these important matters.

Again, thank you for holding this hearing today. NTEU
appreciates your commitment to insuring that all federal employees
are not only placed in the correct retirement system, but made

whole again in the process.
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FMA

Pebruary 23, 1998

The Hooorable Jobn L. Mica

Chair, Subcomuntree on the Civil Service
Committes on Goveroment Reform snd Oversigit
United States House of Representatives

2157 Rayburn House Office Bldg.
Washington, DC 20515

Duar Chairman Mica-

As your subcommittee prepares 10 addreas federal retirement error correctioas, { am
wnting t0 express our apprecation and support for your outstanding leadershippn this
issus.

mmunwm.&uwmmw«*

FERS “open season”™ will be “made whole.™ muwﬂnﬂmyhunmedm
leamned that OPM estimates that the total cost for the fix will be only $150 mills
government-wide,. We do not think that it is unreasonable to hold agencies
and to require them pay for the costs of this fix. FHowever, we urge you and
committes 10 work with OPM to ensure that “making whole™ harmed
Jead 10 agemcy RIFs.

FMA spprociates the hard work and lesdership that you and your committee hafe
provided in addressing this injustice 1o federal workers. We look forward to coptinuing
our work with you on this snd other mstters.
With kindest regards, [ am

Sinceraly yours,

Wima . K\

Michael B. Styles
Nabonal President

® 1681 Prince Sirest = Alansndria YA 223162818 + (703} 6838700 = FAX (703) wTw

O



		Superintendent of Documents
	2013-02-05T10:23:51-0500
	US GPO, Washington, DC 20401
	Superintendent of Documents
	GPO attests that this document has not been altered since it was disseminated by GPO




