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OVERSIGHT OF THE MANAGEMENT PRAC-
TICES AT THE OFFICE OF WORKERS' COM-
PENSATION PROGRAMS

MONDAY, JULY 6, 1998

HoOUSE OF REPRESENTATIVES,
SUBCOMMITTEE ON GOVERNMENT MANAGEMENT,
INFORMATION, AND TECHNOLOGY,
COMMITTEE ON GOVERNMENT REFORM AND OVERSIGHT,
Long Beach, CA.

The subcommittee met, pursuant to notice, at 10 a.m., in the
City Council Chambers, 333 West Ocean Boulevard, Long Beach,
CA, Hon. Stephen Horn (chairman of the subcommittee) presiding.

Present: Representatives Horn and Davis.

Staff present: J. Russell George, staff director and chief counsel;
Mark Brasher, senior policy director; and Matthew Ebert, clerk.

Mr. HORN. The Subcommittee on Government Management, In-
formation, and Technology will come to order.

We are delighted to have with us this morning, Mr. Tom Davis,
a Member from Virginia, chairman of the Subcommittee on the
District of Columbia, under the full committee which we both
serve, the House Committee on Government Reform and Oversight.

The Office of Workers’ Compensation Programs, which we are re-
viewing today, is responsible for adjudicating the compensation
claims of injured Federal employees. The Federal Employees Com-
pensation Act provides that Federal employees injured while on of-
ficial duty are entitled to receive compensation benefits. The act
also requires that the Office of Workers’ Compensation Programs
make an award for or against a compensation claim based on a
finding of facts.

Today, we are going to investigate whether injured Federal em-
ployees receive timely and equitable adjudication of their com-
pensation claims. I fear the answer will be no. The subcommittee
has received allegations that the Office of Workers’ Compensation
Programs employs tactics to delay and deny legitimate compensa-
tion claims. As we will hear today, the result can be financial and
emotional hardship for injured Federal employees and their fami-
lies. This is exactly the opposite of what the Federal Employees
Compensation Act was intended to accomplish. In addition, we will
investigate what rights a claimant has when there is reason to be-
lieve adjudication of the claim was unfair.

We will hear first from the hearing representatives of the Office
of Workers’ Compensation Programs. They will discuss the admin-
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istrative process for adjudication of compensation claims according
to the regulations found in the Compensation Act Manual.

Next, a panel of injured Federal employees will discuss their ex-
periences in filing compensation claims. We are not here to seek
resolution about individual cases. We are seeking to find ways to
improve the compensation system.

Finally, representatives from the Office of Workers’ Compensa-
tion Programs will discuss the management practices of the Fed-
eral employees compensation system to process claims in a timely
fashion.

All of our witnesses from panel one and two have come before us
voluntarily. We hope their testimony is viewed as a benefit to this
subcommittee and to the Office of Workers’ Compensation Pro-
grams for making improvements to the compensation system. We
recommend that the witnesses be treated in a professional manner
with no duress imposed by any Federal agency because they testi-
fied before this committee. And we follow up on those cases with
previous investigations, as well as this one, and Congress will look
with great chagrin and take very rapid action on any agency per-
sonnel that do try to make it more difficult for the people that have
these cases who already have great difficulties.

The subcommittee staff has received unsolicited and solicited
statements for the record of the hearing. The subcommittee would
like to encourage additional thoughts on this issue and we will hold
open the testimony for 3 weeks for any person that wishes to pro-
vide an additional statement. We do not mean to close the door to
any point of view and we encourage healthy debate.

We welcome our witnesses and we look forward to their testi-
mony. I would like to ask the gentleman from Virginia if he has
an opening statement to make.

[The prepared statement of Hon. Stephen Horn follows:]
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“Oversight of the Management Practices of the Office of Workers’
Compensation Programs”

July 6, 1998

OPENING STATEMENT
REPRESENTATIVE STEPHEN HORN (R-CA)

Chairman, Subcommittee on Government Management,
Information, and Technology

The Office of Workers’ Comp i ible for adjudicating the
compensation claims of injured Federal employeu The Fedenl Employees’ Compmsmon Act
provides that Federal employees injured while on official duty are entitled to receive
compensation benefits. The Act also requires that the Office of Workers' Compensation
Programs make an award for or against a compensation claim based on a finding of facts.

Today we are going to investig hether injured Federal employees receive timely and
equitable adjudication of their compensation claims. I fear the answer will be ‘no.’ The
subcommittee has received allegations that the Office of Workers’ Compensation Programs

employs tactics to delay and deny legitimate compensation claims.

As we will hear today, the result can be fi ial and ional hardship for injured
Federal employees and their families. This is exactly the opposite of what the Federal
Employees’ Compensation Act was intended to accomplish. In addition, we will investigate
what rights a claimant has when there is reason to believe adjudication of the claim was unfair.

We will hear first from hearing representatives at the Office of Workers’ Compensation
Programs. They will discuss the administrative p for adjudication of comp ion claims
according to the regulations found in the Compensation Act Manual.

Next, a panel of injured Federal employees will discuss their experiences in filing
compensation claims. We are not here to seek resolutions about individual cases. We are
seeking ways to improve the compensation system.

Finally, representatives from the Office of Workers’ Compensation Programs will discuss



the management of the Federal employees’ compensation system to process claims in a timely
fashion.

All of our witnesses from panel one and two have come before us voluntarily. We hope
their testimony is viewed as a benefit o this Subcommittee and to Office of Workers’
Compensation Programs for making improvements to the compensation system. We recommend
that the witnesses be treated in a professional manner with no duress imposed by any Federal
agency.

The Subcommittee staff has received unsolicited and solicited statements for the record of
this hearing. The Subcommittee would like to encourage additional thoughts on this issue, and
we will hold open the testimony for three weeks for any person to provide a statement. We do
not mean to close the door to any point of view, and we encourage healthy debate.

We welcome our witnesses and look forward to their testimony.
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Mr. Davis. Thank you, Mr. Chairman.

I represent 54,000 Federal employees that live in my congres-
sional district outside of Washington in Fairfax and Prince William
County, and I want to thank the chairman for holding this hearing
today to address the concerns that have arisen regarding the oper-
ation of the Office of Workers’ Compensation Programs. I also want
to thank all of our witnesses for being here with us today, and 1
understand that some that are not going to testify are going to be
submitting statements and I appreciate the chairman holding the
record open so that they can be made part of the permanent record.

The role of the Workers’ Compensation Office is very important
to our workers. I know that responsiveness and efficiency in the
daily performance of the OWCP is extremely critical to my own
constituents. However, I and many of our constituents have been
frustrated by the persistent lack of assistance and followup that we
get sometimes from OWCP when we have submitted claims for
their attention.

Consistent failure to return calls, frequent changes in case-
workers handling particular cases and the occasional inability to lo-
cate needed case files are all instances indicative of fundamental
problems in the Workers’ Compensation office.

Furthermore, my own congressional inquiries received unrespon-
sive treatment from this office. Recently, my district director came
away from a meeting with Mr. Michael Johnson, the OWCP Dis-
trict 25 Director, feeling even more frustrated than when she went
in. From that meeting, we discovered that the job turnover for a
caseworker for the OWCP is 6 months and that a caseworker’s de-
cision is seldom questioned. I would like to give just a couple exam-
ples of some of the problems faced by my constituents and by me
in pursuing these cases.

On December 19, 1997, Mr. Gregory Scott called my office for
help with his workers' compensation case that was first opened in
March 1996. The basis of his claim was a recurrent injury to his
left foot. He sought my assistance when he continually received no
response to his phone messages or any timely followup in proc-
essing his case. The problems he encountered with the OWCP in-
clude unexpected interruptions in compensation payments, long
delays in reimbursement for out-of-pocket medical expenses, failure
to correct errors in dates in compensation and failure to respond
to letters. After prolonged delay and inaction in Mr. Scott’s case,
his request for an oral hearing was remanded back to the OWCP
for further review just last week.

On December 30, 1997, I sent an inquiry to OWCP on behalf of
Ms. Mary Ann Smith. She suffered a knee injury from a fall at the
Department of Defense and has been seeking reimbursement for
treatment on a claim which was already accepted. On June 30, 1
received a copy of a response addressed to Ms. Smith that was
dated April 20, 1998, 2 months before. The address for Ms. Smith
was an old address, Ms. Smith never even received that letter.

Now while I understand that OWCP is dealing with difficult
cases and investigations on a daily basis, progressive action has to
be taken to ensure that the employees who are affected receive the
understanding and continuity they deserve when they seek their
services. We have to be concerned about the cost to taxpayers of
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an office whose purpose is to investigate and resolve each of these
cases in an efficient and timely manner.

I hope we can explore ways together to address these basic weak-
nesses and ensure the permanent improvement in the way the
Workers’ Compensation Office serves our citizens.

Now I would just add one other item. It has been tough in re-
cruiting and retaining good Federal employees the last few years.
They have been hit from an administration that has arbitrarily
sought to downsize the number of Federal workers without putting
a necessary savings line to the bottom line. We have had con-
gresses who have threatened to cut their retirement pay, take more
out of their paycheck to pay toward retirement, that has threat-
ened them with taking away parking, capping their benefits from
the Federal Employees Health Benefit Plan. We went through two
Government shutdowns in the last Congress that I think were an
embarrassment to everybody that was involved except for those
employees who kept working on a day-to-day basis.

But we find as we move into an information age that the most
valuable asset any organization has today is no longer its machin-
ery or its equipment or its land, it is its employees. And at the Fed-
eral level, we have to do more if we are going to attract and retain
the best and the brightest to get the job done. I think that is part
of the problem here. Since we are getting such a turnover, we may
have to look at that as well. I appreciate the hard work people are
doing, but I think we can do better and I think we owe the Federal
workers who have these complaints better than we have given
them to date and I look forward to hearing the testimony today.

Thank you, Mr. Chairman.

Mr. HORN. I thank the gentleman for his excellent opening state-
ment.

Let me describe some of the procedures we follow in all of these
hearings. No. 1, we start with some expert witnesses that will lay
out the background on the law and particular administrative rul-
ings and regulations, and that will be panel one. We will give each
of them 15 minutes to summarize their statement. Both were excel-
lent written statements, one was 100 pages. Obviously we do not
expect that to be read. We do not want it read, we have read it,
and we do not have the time to read 100 pages. But we will give
you 15 minutes to summarize it and then we want to have ques-
tions asked by Mr. Davis and myself.

Then after that panel, both of who, by the way in the first panel
are hearing representatives—after that panel will be a number of
individuals who have had experience with the claims they have
filed and they were picked out of a long list of complaints that we
have received over the years.

Finally, panel three will be representing the Office of Workers’
Compensation Programs, Mr. Michael Kerr, the Deputy Assistant
Secretary and Director of that office. He will be accompanied by the
Deputy Director and we will introduce each group appropriately.

We will give panel two generally 5 minutes to summarize their
statements and we will give panel three the same as panel one, 15
minutes to lay out the law as they see it.

So we will begin. All panels will be separately sworn in. This is
an investigating committee, so everyone that testifies before us
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takes the oath or they do not testify. We will just start down the
line now with Mr. Joseph Perez, the hearing representative, Office
of Workers’ Compensation Programs; and William Usher, the hear-
ing representative, Office of Workers’ Compensation Programs. Mr.
Per}tlez, Mr. Usher, if you will remain standing, we will give you the
oath.

[Witnesses sworn.]

Mr. HORN. The clerk will note both witnesses affirmed the oath.
We will start with you, Mr. Perez, and you have a very rich
background in this, as does Mr. Usher, and we will put the biog-
raphies as well as both your statements automatically in the record
at this point, and would like you to summarize those in 15 minutes
ﬁ\chl.)T e clerk will be keeping a timer on that. So please, proceed,

r. Perez.

STATEMENTS OF JOSEPH PEREZ, HEARING REPRESENTATIVE,
OFFICE OF WORKERS’ COMPENSATION PROGRAMS; AND
WILLIAM USHER, HEARING REPRESENTATIVE, OFFICE OF
WORKERS’ COMPENSATION PROGRAMS

Mr. PEREZ. Mr. Chairman and distinguished members of the sub-
committee, thank you for holding this important hearing today.

I have a brief opening statement and I request that my fulf'writ-
ten statement be entered into the record.

Mr. HorN. It is automatically with all witnesses.

Mr. PEREZ. Thank you, Mr. Chairman.

Mr. Chairman, as you well know, Federal employees represent a
large and significant work force which is well integrated into to-
day’s society. Unfortunately, the Federal work force as a whole suf-
fers from at least one problem that Members of Congress under-
stand all too well; namely, the Federal work force as a whole is
held in less esteem than its individual members.

I have traveled all over this country and have found dedicated
and hard working Federal workers everywhere. For in tnith, we
are everywhere. Federal employees deliver the mail, they are
health care providers in our VA hospitals, they work to ensure that
our air is clean, our water is pure, and our food and drugs are safe.
Federal workers help the United States run well. Indeed, these in-
dividuals are our colleagues, our neighbors, and your constituents.
Unfortunately, this body of hard-working individuals is often a con-
stituency without a voice.

Mr. Chairman, I would like to discuss two concepts at the outset
of my oral statement. These concepts form recurring themes in my
written testimony and I think they are important concepts to con-
sider. One is the concept of justice, the other is the concept of in-
tegrity.

Mr. Chairman, as you know, workers’ compensation law rose out
of the frustrations and dissatisfaction of the tort-based system for
recoveries which was prevalent in the 19th century. This system
was considered unjust by its participants because there were many
procedural blocks to needy injured employees recovering for dam-
ages. Employers were also rightfully frustrated because they could
not predict their future liability since it was determined based
upon a jury award. Out of that frustration and injustice, workers’
compensation arose and it represented a covenant between employ-
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ers and employees where they would forgo the litigiousness and ad-
versarial relationship of the tort-based system in favor of one which
provided the employers with a known future liability they could
predict and incorporate into their overhead. It also provided injured
employees with swift, sure benefit recovery without the necessity
of litigation.

As long as both parties receive the results of that covenant, they
are satisfied. However, I believe that justice is not being done to
Federal employees. And the testament to that fact is the enormous
number of complaints which have arisen regarding this system. I
know that throughout OWCP and DFEC materials, the constant
theme is that we are approving most of our cases, we are making
timely decisions.

Well, Mr. Chairman, I suggest that the facts of the matter under-
mine the integrity of these statements. In DFEC’s strategic plan,
it states that it takes pride in its return-to-work success, its swift
benefit delivery, its cost-effective and people-oriented administra-
tion, and its low friction cost and nonadversarial procedures for ad-
judicating and managing cases. Mr. Chairman, I believe that the
facts indicate that these statements are not true. In fact, benefits
are not swiftly provided. In fact, administration of the Federal Em-
ployees Compensation Act by the Office of Workers’ Compensation
Programs and its Division of Federal Employees Compensation is
not people-oriented. And Mr. Chairman, I maintain that the pro-
ceedings are adversarial in nature.

And let me just talk about a few of the actions taken by OWCP
and DFEC which undermine the credibility of their statements.
The Division of Federal Employees Compensation, mindful of em-
ployers’ complaints about rising compensation costs, introduced a
number of procedures for managing these cases—the Periodic Roll
Management Project and the Quality Case Management Proce-
dures. Since introduction of these procedures, there has been a 22-
percent increase in hearing requests. This increase in hearing re-
quests is not correlated in any way to the number of injuries. In
fact t(l;e number of injuries have fali:an by 12 percent over the same
period.

I know that OWCP officials will say well, we approve most of the
cases. And I have seen statistics provided by them which indicate
that they approve anywhere from 85 to 95 percent. Well, Mr.
Chairman, this is another misleading statement. In 1992, in fiscal
year 1992, OWCP introduced computerized systems for managing
initial cases and deciding which ones did not need to be reviewed.
These cases, when they are created, they are either no lost time or
lost time of a few days, the agency does not controvert, the medical
bills do not exceed $1,500. In fact, these cases are not even looked
at. In OWCP’s fiscal year 1993 report, it indicates that “by employ-
ing the computerized process when cases are created, many non-
controverted traumatic injury claims are screened to allow for the
payment of medical bills which pass a series of checks for appro-
priateness of treatment. These cases are reviewed by a claims ex-
aminer only after medical bills exceed a certain amount.”

So you have—half of the injury reports are no lost time, they are
not reviewed, they are automatically put into this category of cases
called administratively reviewed. Traumatic injuries which have
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very little lost time, 72 percent of all those cases are approved
using these computerized techniques. Of these cases, fewer than 14
percent are subsequently reopened. So actually the majority of
cases are not approved as the implication is created in OWCP’s ma-
teri?ils. The majority of these cases are simply sent to the file with
a code.

Mindful of the fact that the language of this code had negative
connotations when OWCP was soliciting comments to redesign its
ADP system, it got this comment—“the term administratively
unreviewed cases has a negative connotation, perhaps administra-
tively reviewed cases or automated reviewed cases would give a
more positive public perception.”

Mr. Chairman, I propose that OWCP and DFEC is engaged in a
lot of these public relations spins to data. We have already dis-
cussed the approval rate. Based upon testimony submitted by then
acting Director Shelby Hallmark at a September 30 oversight hear-
ing in Chairman Ballenger's subcommittee, he indicated that 92
percent of traumatic injuries and 67 percent of occupational disease
cases are approved each year, leaving approximately 20 to 25,000
cases which are not approved. That really is the measure of the
true workload of this agency.

The number of serious injuries which will result in time lost
more than 45 days and uncertain return to work, those cases are
assigned to the Quality Case Management Project. They represent
10,500 cases a year and Mr. Hallmark testified to that fact, that
OWCP received approximately 10,000 serious cases each year. So
the actual workload of this agency is 10 to 20,000 cases.

When you look at the success rate in handling those cases, it is
startling, Mr. Chairman. As I mentioned before, there has been a
dramatic increase in the number of hearing requests. However, the
quality of decisions which motivate these requests for hearing are
uniformly poor. Over the last 9 years, the remand rate has aver-
aged 45 percent—that is for 9 years—on merit decisions. The Em-
ployees’ Compensation Appeals Board, the highest appellate body
under the act, their remand rate is 41 percent. That means that
of the 55 percent of cases affirmed by Hearings and Review, at
least a portion of those, when the claimant appeals to the Employ-
ees’ Compensation Appeals Board, 41 percent of those cases are re-
manded. Which means the effective remand rate is actually higher
than 50 percent.

Mr. Chairman, I think everyone can understand an error rate.
For instance, when people buy lottery tickets, they are willing to
entertain an error rate in the millions. I know in the Fairfax Coun-
ty lottery, it is—or the Virginia lottery, it is 1 in 7.1 million. On
the other hand, on the other end of the spectrum is an error rate
of a surgeon performing surgery on you. You want his error rate
to be less than 1000th of a percent. Mr. Chairman, between those
two points is a pretty broad range of error rates, but I would sug-
gest that an error rate of 50 percent is appalling to anyone.

These statistics are based upon my analysis of publicly available
information, certainly correlations are not facts, they just indicate
trends in the statistics. However, I submit the points I am raising
here are corroborated by the enormous number of complaints which
have been brought against this agency. If in fact, the majority of
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cases are being approved and paid timely as OWCP and DFEC
would like to suggest, what is the basis of these complaints?

I know it is fashionable to malign injured Federal employees by
saying that they just want to receive compensation for life for noth-
ing. Mr. Chairman, that has not been my experience and certainly
that has not been borne out by the various investigations of the
FECA claimants which have been undertaken. The Postal Inspec-
tion Service, which is very aggressive in inspecting and inves-
tigating post office claims, they, based upon testimony provided at
a March 30 hearing before Chairman Ballenger’s subcommittee,
were only able to convict five people last year for fraud. Of the total
number of post office cases, this is a minuscule percent.

Similarly, over the approximately 9 to 10 years that the Depart-
ment of Labor’s inspector general has inspected cases, they have
found similarly some 300 cases of fraud out of the millions of cases
filed during that period.

I submit to you, Mr. Chairman, that in fact most of these cases
are legitimate and there are needless roadblocks being put up
Iz:gainst these employees. What is the basis for these roadblocks,

r. Chairman? I feel it is complaints from the employing agencies
about rising compensation costs.

Mr. Chairman, these are legitimate concerns when you are talk-
ing about a program which dispenses almost $2 billion—that is sig-
nificant money. You know, to paraphrase Senator Dirksen, a billion
here and a billion there, pretty soon we are talking about real
money. I certainly do not want to minimize the concern of the em-
ploying agencies; however, I just have not seen any convincing evi-
dence that these injured Federal employees are not entitled to ben-
efits. It just has not been shown to me.

One strategy that has been utilized by OWCP is to encourage in-
jured employees to return to work sooner. Mr, Chairman, the No.
1 strategic goal for the Division of Federal Employees Compensa-
tion is to reduce lost production days. Mr. Chairman, this is an-
other public relations term developed by OWCP. Lost production
day actually means a day of disability, a day when an injured em-
ployee is unable to work. The Division of Federal Employees Com-
pensation has set yearly goals for reducing the number of lost pro-
duction days between now and fiscal year 2002. Mr. Chairman,
that is a fine goal and I believe that injured employees should be
brought back to work as soon as medically suitable. But when the
No. 1 goal for the agency is to reduce the number of lost production
days, I am sure you can see that this is susceptible to abuse and

uotas. You know, everyone has a numerical quota, they see that
this is what we want to reduce, and the efforts are being channeled
in that direction.

Mr. Chairman, since the introduction of Quality Case Manage-
ment Procedures and early nurse interventions, as I mentioned
earlier, there has been a 22-percent increase in hearing requests.
There seems to be a correlation between these techniques for get-
ting people back to work and a dissatisfaction with the decisions.
Now some could say this dissatisfaction is being motivated by em-
ployees who want to be on the dole for the rest of their life. But
Mr. Chairman, when the remand rate is 50 percent, that is just not
an accurate statement. These individuals have legitimate claims
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and when they reach an appellate level, their case is being ap-
proved. So I do not believe that these figures support the propo-
sition that these dissatisfied employees really do not want to go
back to work. I maintain, Mr. Chairman, that these aggressive pro-
cedures to reduce the number of lost production days are forcing
legitimately disabled employees back to work in inappropriate jobs.

Once again, the data provided by OWCP and DFEC is conspicu-
ously noncommittal on the success rate of these returns to work.
They quote data regarding the number of resolutions for these
quality case management cases. Resolution is certainly a neutral
term, they do not actually track how successful these individuals
are at staying at work for a year, how many recurrences of dis-
ability these individuals have because the job is inappropriate, how
many times an individual is brought back to the job and the job
after 60 days is removed. These statistics are not revealed, Mr.
Chairman. While a 70 percent resolution rate in 1 year appears im-
pressive, the actual meaning, the actual context of this statistic is
not reported anywhere.

Mr. Chairman, in fiscal year 1996, there were close to 8,000
hearing requests. The Employees Compensation Appeals Board re-
ceived 2,900 appeals. Mr. Chairman, that is more than 10,000 ap-
peals. That does not count the number of appeals which—the num-
ber of reconsiderations which dissatisfied injured employees filed
with the district office. These number of appeals, more than 10,000
is 100 percent of the number of serious injuries received in a year,
as testified to by Mr. Hallmark, and they are half of the number
of disapproved cases each year. Mr. Chairman, that is a startling
figure, 10,000—it is more than 10,000 actually, 10,000 just rep-
resents the hearing requests in 1 year and the appeals taken to the
Board. That is a phenomenal figure.

Mr. Chairman, the other concept I wanted to talk about was jus-
tice. When the act was substantially amended in 1974, the legisla-
tive materials indicated that the purpose of the amendment was to
ensure that injured employees, disabled employees of all public
agencies, including the post office, are to be treated in a fair and
equitable manner. That is justice, Mr. Chairman. That idea com-
ports with the workers' compensation covenant where justice is to
be served. Injured employees are to be treated in an equitable man-
ner. Mr. Chairman, I suggest that this is not the case. It is regret-
table that injured employees come to the district office and Mr.
Davis has already reported regarding his own frustrations in trying
to get satisfactory answers from the district office and I believe
that this frustration is replicated all over the country.

It must be really significant, Mr. Chairman, because this is real-
ly the only data that OWCP reports from its customer surveys, the
inability of people to reach the office by phone, injured employees
and providers. They do not mention anything else from their cus-
tomer surveys. They mentioned in one of their reports earlier that
the anecdotal evidence indicates injured employees are happy with
the nurse intervention program; however, they do not follow up on
that and provide concrete data. The only data they really provide,
and it is just slightly mentioned, is the dissatisfaction with reach-
ing the district office by phone.
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Mr. Chairman, I do not believe that is the only problem here,
and I believe that the failure of the Office of Workers’ Compensa-
tion Programs and its Division of Federal Employees Compensation
to acknowledge these serious errors and to take concrete steps to
correct them is really a failing. It is a failure of the agency to carry
out its mission to see that injured employees are treated in a fair
and equitable manner.

Mr. HORN. We have got about a minute more and then we will
turn to Mr. Usher.

Mr. PeERrEz. I think, Mr. Chairman, at this point, I just want to
sum up to say that the Federal Employees Compensation Act is de-
signed to treat the employee fairly and equitably, and also the Of-
fice of Workers’ Compensation public documents do not fully de-
scribe its many serious shortcomings in achieving this goal.

Thank you for allowing me this opportunity to testify today. I
will be happy to answer any questions.

Mr. HorN. Well, I think your statement in full would make an
excellent law review article. If you have not sent it in, you should.

Mr. PEREZ. Thank you, Mr. Chairman.

Mr. HORN. Mr. Usher, we are delighted to have you with us. Wil-
liam Usher is also a hearing representative of the Office of Work-
ers’ Compensation Programs. Please proceed.

[The prepared statement of Mr. Perez follows:]
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Executive Summary

The Federal Employees’ Compensation Act (FECA) is the exclusive remedy
by which Federal employees may obtain disability, medical and/or survivor benefits
from the United States for workplace injuries. FECA is administered by the
Department of Labor’s Division of Federal Employees’ Compensation (DFEC).

Workers’ compensation law arose out of the frustrations employees and
employers experienced with the common law remedies for workplace injuries and
deaths. These frustrations were due to the difficulty employees had in obtaining an
award for workplace injuries under the tort system; and the inability of employers
to make provisions for their financial liability since jury awards were unpredictable.

Workers’ compensation, therefore, represents a covenant. Under workers’
compensation law each side gives up something that is available to it under the
common law, but simultaneously receives something as well. The employer
relinquishes the defenses enjoyed under the common law, but this loss is offset by a
known level of liability for work-place injuries and deaths. The employee gives up
the opportunity for large settlements provided under the common law, but receives
the advantage of prompt payment of compensation and medical bills. These trade-
offs make the workers’ compensation system acceptable to both parties. However,
where either party does not receive the benefits of this covenant, the system
becomes unacceptable.

When the FECA was amended in 1974, Congress stated

[ilt is essential that injured or disabled employees of all covered

departments and agencies, including those of the United States Postal

Service, be treated in a fair and equitable manner. The Federal

i
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Government should strive to attain the position of being a model
employer.

However it appears that the Division of Federal Employees’ Compensation (DFEC),
the agency charged with insuring that injured or disabled employees are treated in
a fair and equitable manner, is guilty of misfeasance.

DFEC's Strategic Plan states that “[iJt takes pride in its return to work
success, its swift benefit delivery, its cost-effective and people-oriented
administration, and its low friction costs and nonadversarial procedures for
adjudicating and managing claims.” However, DFEC'’s actions belie this statement.
In fact benefits are not swiftly delivered, the administration of the FECA is not
people-oriented and DFEC acts in an adversarial manner toward injured
employees. Despite the covenant which underlies the workers' compensation
principle, and the stated intent of Congress, DFEC has sided with employing
agencies, and against injured employees, to lower compensation costs. DFEC has
implemented flawed procedures to reduce or terminate benefits and has processed
claims in a rigid and inflexible manner.

To reduce the number of Claimants receiving continuing disability payments
DFEC created the Periodic Roll Management (PRM) project which began in April
1992. The function of this Project is to screen the long-term disability roll for cases
needing medical examination, medical and vocational rehabilitation, including job
training and placement.

In 1993, DFEC instituted new case management procedures which it called

Quality Case Management (QCM). These procedures are aimed at those cases
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where the Claimant has not returned to work within 45 days of the injury. A
registered nurse, under contract to DFEC, works with the injured employee, the
treating physicians and the employing agency to clarify the nature and extent of
injury-related disability and arrange for the Claimant to return to work as soon as
possible.

Implementation of the Periodic Roll Management Project and Quality Case
Management procedures and early nurse interventions have resulted in a 22%
increase in the number of hearing requests. Although increased implementation of
these procedures have increased the number of decisions appealed, the quality of
these decisions is poor. The remand rate from OWCP’s Branch of Hearings and
Review (H&R) has averaged 45% over the past 9 years. Also, there is a
considerable backlog in H&R which delays the timely resolution of improperly
denied cases.

In addition to the PRM and QCM procedures which appear flawed, DFEC has
established and enforced time standards on the District Offices which result in
premature denials of benefits. These time standards require a District Office
Claims Examiner to render a decision on a claim within 45 days and to act on a
proposal to terminate lzeneﬁi‘:s within 30 days. These time frames are too short, and
are too rigidly enforced, to permit appropriate consideration of the merits of claims.

For example, after the initial review of a claim a Claims Examiner (CE) will
write to the injured employee and advise him or her of any evidence necessary to
perfect the claim for compensation. The injured employee is typically given 30 days
to respond. However, when the Claims Examiner drafts the deficiency letter it is

i
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not received the same day it is dated. The letter spends some time in the District
Office waiting to be mailed. The letter also takes time to reach the Claimant by
mail. Therefore, a Claimant actually receives the letter several days after it is
dated. The Claimant then prepares a response which takes several days to reach
the District Office. In fact, when a decision is rendered 30 days from the date of the
letter, the Claimant has not received “at least 30 calendar days”’ to respond as
required by the regulation.

Similar problems plague the procedure for terminating benefits. While it
may take months for a District Office to develop evidence to issue a proposal to
terminate benefits (pretermination notice), a Claimant is provided less than 30 days
to assemble evidence to rebut the proposal. This imbalance is clearly not equitable.
An increase in terminations has also led to an increase in hearing requests. Despite
the large numbers of improper decisions, DFEC continues to herald it success in
making timely decisions.

As noted above, 45% of appealed decisions are remanded. The majority of
remanded cases are remanded prior to hearing. This fact places DFEC on the horns
of a dilemma. If in fact Claimants are provided sufficient time to submit requested
information, then 45% of these “timely adjudications” were incorrect when
rendered. An amazing statistic. If, on the other hand, these “timely adjudications”
are in fact rendered before the requested information can be submitted, then there
is something fundamentally wrong with the time standards.

Even though DFEC rushes to deny benefits it is delinquent in resolving
improperly denied claims. While a District Office gives a Claimant only 30 days to

iv
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respond to deficiency and termination notices it takes more than 90 days to
reconsider a denied case. Furthermore, it takes more than 8 months to schedule an
oral hearing and have a decision issued. It'is neither fair nor equitable to quickly
deny benefits without also quickly correcting improper denials. The improper
denials are caused by several systemic problems with how DFEC administers the
FECA.

A Claimant for FECA benefits carries the burden of persuasion. and must
satisfy this burden by a preponderance of the evidence. However, DFEC has
increased a Claimant's burden of proof by requiring the submission of evidence
which meets the beyond a reasonable doubt standard. DFEC routinely discredits
the medical evidence submitted by Claimants because the report is not “so
conclusive as to suggest causal connection beyond all possible doubt in the mind of a
medical scientist”.

Similarly, DFEC does not apply the “true doubt” rule to factual evidence
submitted by Claimants and gives greater weight to the factual statements of
employing agencies. Furthermore, DFEC acts in collusion with employing agencies
to reduce or deny compensation by accepting false information.

DFEC has also prevented Claimants from commenting on the Statement of
Accepted Facts (SOAF). This is one of the most important documents a Claims
Examiner prepares and has a profound impact on the development of the medical
evidence. The SOAF provides a frame of reference for the physician reviewing the
medical evidence and/or examining the Claimant. It allows the physician to place
the medical questions posed in the larger context of the mechanism of injury, the

v
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requirements of the Claimant’s job or the conditions which prevailed in the
workplace. It may also provide the physician with a chronology of events after the
injury

DFEC's handling of medical evidence is unfair and inequitable. It weighs the
medical evidence to determine which opinion 1s most probative value. However,
DFEC routinely discounts medical evidence submitted by Claimant’s because it
does not establish causal relationship beyond a reasonable doubt.

DFEC further diminishes the Claimant's medical evidence by resorting to
paid consultants (second opinion physicians or SECOPS) who produce medical
reports which include opinions requested by DFEC solely to deny claims. These
SECOPs base their opinions on flawed SOAFs and leading questions from Claims
Examiners. Although the Act requires DFEC to obtain a third opinion when there
is any disagreement between the SECOP and the Claimant’s physician, DFEC has
characterized this as “a time-consuming process which is not always necessary.” It
avoids its statutory obligation by investing the SECOP’s opinion with exaggerated
weight and, through spurious reasoning, by diminishing the weight of the
Claimant’s medical evidence.

Based upon this flawed medical evidence DFEC proceeds to establish a
Claimant’s wage-earning capacity. As with so many of DFEC's procedures, the
wage-earning capacity determination process has many areas susceptible to abuse.
As discussed above, the medical evidence may be selectively developed and
evaluated to show that the injured employee is capable of performing some work.
DFEC’s Strategic Goal of reducing the number of “lost production days” has made

vi
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this an important objective.

Once the medical evidence establishes that the Claimant is not totally
disabled, a District Office Rehabilitation Specialist (RS) will select positions for a
“constructed” wage-earning capacity determination. In many cases the Claimant is
not qualified for the position. However, the RS can state that the position is
suitable and reasonably available in the Claimant's without providing any
corroborating evidence. DFEC grants the RS's opinion presumptive weight
“[blecause the RS is an expert in the field of vocational rehabilitation, the CE may
rely on his or her opinion as to whether the job is reasonably available and
vocationally suitable.”

Employing agencies also have a financial incentive to develop medical
evidence which establishes that a Claimant is only partially disabled. Based upon
this eﬁdenm an agency will make an offer of alternative employment. However,
although that District Office is required to evaluate whether the position is
suitable, it does not do so in many cases. Instead the District Office will rely on the
agency’s statement that the position is suitable. The employing agency often will
not make a written offer of alternative employment. Instead, the agency will assure
the District Office that they can provide a position which accommodates the
Claimant’s residual disability. However, without a written job offer, the agency
can, and often does, force the Claimant to perform other, medically unsuitable
duties.

Not content with the harshness of the present inequitable system, DFEC has
proposed regulations which would make it harder for mjuréd employees to receive

vii
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justice. As noted above, injured employees are not given enough time to submit
necessary information. As a result, many of their claims are prematurely denied.
Where the current regulations provide a Claimant least 30 days to submit
requested evidence, the proposed regulations give the Claimant a maximum of 30
days. It does not appear reasonable to grant injured employees less time to submit
evidence when they already have insufficient time. Although it is obvicus that 30
days is too short a period and should be extended for good cause, the proposed
regulation fails to allow for a good cause extension. The proposed regulation also
prohibits any extension in the 30 day period to respond to a pretermination notice.

The current regulations permit postponement of a hearing for good cause.
However, the proposed regulations eliminate postponements. This proposal is
another example of how DFEC continues to curtail the rights of injured employees.
Congress provided oral hearings as a way for Claimants to present evidence in
person. The proposed regulation, denying postponements, appears inconsistent
with the intent of the FECA to grant an injured employee the right to an oral
hearing.

Congress has mandated “that injured or disabled employees of all covered
departments and agencies, including those of the United States Postal Service, be
treated in a fair and equitable manner.” However, DFEC does not carry out this
mandate. In an effort to mollify agency complaints regarding rising compensation
costs, DFEC has implemented procedures, of questionable fa;rness, designed to

reduce costs. This is plainly inconsistent with the workers’ compensation covenant.

viii
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It is also inconsistent with the purpose of the Act. In fact, DFEC is permeated with
anti-Claimant bias.

Director, DFEC Markey routinely violates the integrity of the appeals
process. As the top official involved with the day-to-day administration of the
FECA he has a vested interest in upholding the decisions of the District Offices
under his authority and direction. These offices carry out the policies that Director
Markey has established and their successful performance is measured in part by
how often their decisions are overturned.

Director Markey routinely reviews the decisions of Hearing Representatives.
This is a clear violation of the independence of the hearing process since Hearing
Representatives are delegees of the Director, OWCP. Director Markey directly
interferes with the rendering of fair decisions in favor of injured employees. He
does this by trying to intimidate Hearing Representatives into rewriting their
decisions and, when this is unsuccessful, actually overturning the decisions. When
Director Markey cannot intimidate Hearing Representatives into rewriting their
decisions he has them rewritten.

" In order to rectify these abuses DFEC should: 1) provide more realistic time
frames for the submission of required information; 2) involve Claimants in
preparation of the Statement of Accepted Facts; 3) develop medical evidence in a
fair and impartial manner; 4) take steps to prevent erroneous decisions; 5) provide
more timely decisions on appeals; 6) move the Branch of Hearings and Review to
the Office of the Secretary of Labor; 7) take steps to prevent abuses by employing

agencies.
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DFEC should recommit to its mission of providing “swift benefit delivery . . .
people-oriented administration . . . and nonadversarial procedureé. for adjudicating
and managing claims.” This will insure “that injured or disabled employees of all
covered departments and agencies, including those of the United States Postal

Service [are] treated in a fair and equitable manner.”
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Office of Workers' Compensation Programs

The Federal Employees’ Compensation Act (FECA)! is administered by the
Department of Labor's Division of Federal Employees’ Compensation (DFEC).
Organizationally, DFEC is within the Office of Workers’ Compensation Programs
(OWCP) which is within the Employment Standards Administration.

The Employment Standards Administration is headed by an Assistant
Secretary. OWCP is headed by a Director, whose title is Deputy Assistant
Secretary for Workers’ Compensation. The Branch of Hearings and Review (H&R),
an FECA appellate body which conducts oral hearings,? is in a peculiar position.
H&R Hearing Representatives conduct hearings as delegees of the Secretary, but,
organizationally, H&R is located in DFEC.

For long periods of time, OWCP had no Director. During these periods,
OWCP was headed by Mr. Shelby Hallmark, who was the Acting Director, OWCP.
Mr. Dennis Mankin was Mr. Hallmark’s special assistant. DFEC is headed by Mr.
Thomas M. Markey, who is the Director, DFEC. H&R is headed by Mr. Robert
Barnes assisted by Mr. Edward Duncan who 1s the Assistant Branch Chief.

The Workers’ Compensation Covenant

Workers' compensation law arose out of the frustrations employees and
employers experienced with the common law remedies for workplace injuries and
deaths. These frustrations were due to the difficulty employees had in obtaining an

award for workplace injuries under the tort system; and the inability of employers

1 5 U.S.C. §§ 8101-8151 (1994).
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to make provisions for their financial liability since jury awards under this system
were unpredictable.

Before 1910, the laws determining employers' responsibility for industrial
injuries in almost every State had been handed down from the pre-industrial period
in England and the United States. Under these laws an injured worker's only
recourse was through the courts where the common law rules of liability attempted
to determine who was at fault.

Under the common law, the employer was deemed to have certain legal
duties of protection which he owed to his employees. These duties were: 1) to
provide and maintain a reasonably safe place to work, and safe appliances, tools
and equipment; 2) to provide a sufficient number of suitable and competent fellow
employees to permit safe performance of the work; 3) to warn employees of unusual
hazards; and 4) to establish and enforce proper safety rules.

Under the law of negligence, failure to use that degree of care which was
reasonably necessary to protect another person from injury constituted a cause of
civil action. To sustain this action, the injured party had to prove damage and a
natural and continuous sequence, uninterruptedly connecting the breach of the duty
of protection with the damage, as cause and effect. If the employer properly
performed all of its duties of protection, it could not be held liable for an injury to an
employee arising out of the employment.

As the test of the performance of the employer's duty extended only to proper

2 See n.101, infra, and accompanying discussion.
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diligence, breach of this duty was not easy to prove in court. This problem of proof
was compounded by the fact that the usual witnesses to a work-injury were fellow
workers who were reluctant to testify against the employer.

Furthermore, an employer had several defenses under the common law which
deflected responsibility for work-related illnesses, injuries, and deaths from the
employer to the affected employee, or to other employees: the principle of
contributory negligence; the fellow servant doctrine; and, the assumption of risk
doctrine. With the expense of litigation added to these defenses, the worker faced
almost insurmountable obstacles in pressing a claim.? However, if the employee
was successful, the jury award could be very large.

Workers' compensation differs from tort liability in a number of important
ways. The basic test of liability in workers' compensation is work connection rather
than fault. Thus, the test is not the relation of an individual's personal fault to an
event, but the relationship of an event to employment. Under workers’
compensation, unlike tort, the only injuries compensated for are those which
produce disability and thereby presumably affect earning power. For this reason,
some classes of injuries which resulted in verdicts of thousands of dollars at
common law produce no award whatever under a compensation statute. This
addresses some of the employers’ concerns.

A workers’ compensation system, unlike a tort recovery, does not pretend to

restore to the injured employee what he or she has lost; instead it gives the disabled

3 Willis J. Nordlund, A History of the Federal Employees’ Compensation Program 11-12 (1992)
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worker a sum which, added to his remaining earning ability, if any, will presumably
enable the disabled worker to exist without being a burden to others. In summary,
tort litigation is an adversary contest to right a wrong between the contestants;
workers' compensation is a system, not a contest, to supply security to injured
workers and distribute the cost to the consumers of the product.

Workers’ compensation, therefore, represents a covenant. Under workers’
compensation law each side gives up something that is available to it under the
common law, but simultaneously receives something as well. The employer
relinquishes the defenses enjoyed under the common law, but this loss is offset by a
known level of hability for work place injuries and deaths. The employee gives up
the opportunity for large settlements provided under the common law, but receives
the advantage of prompt payment of compensation and medical bills. These trade-
offs make the workers’ compensation system acceptable to both parties.t However,
where either party does not receive the benefits of this covenant, the system
becomes unacceptable.

DFEC’s Mission

According to DFEC's Mission Statement

[t}he purpose of the Federal Employees’' Compensation program is to

provide Federal employees who sustain work-related injury or disease

with adequate and timely benefits for medical care and wage loss

replacement, as well as assistance in returning to work where
necessary.?

4 Willis J. Nordlund, A History of the Federal Employees’ Compensation Program 10 (1992).
5 Query: are employing agencies customers?



27

DFEC’s Customer Service Plan emphasizes that injured employees can
expect timely adjudication of their claims and prompt payment of accepted claims.
Injured employees can also expect assistance in returning to work.

Although various OWCP and DFEC documents state that the interests of
injured employees are paramount, an analysis of the data published by OWCP,
together with the enormous numbers of complaints from injured employees suggests
otherwise. These complaints, together with the implications of OWCP's data, pose
the question: is DFEC properly carrying out its mission?

A Paradigm for Success

According to its Strategic Plan, DFEC has the following vision

[als the country's largest self-insured employer, the Federal

government is uniquely situated to find the best ways to take care of

people affected by workplace injuries. And as one of the longest-
standing workers' compensation programs in the nation, FECA can be

a laboratory for excellence in the field. It takes pride in its return to

work success, its swift benefit delivery, its cost-effective_and people-

ortented admimstration, and its low friction costs and nonadversarial
procedures for adjudicating and managing claims (emphasis added)

DFEC wants “Federal employees who experience work-related injuries or illness to
know that they can rely on the FECA program to provide them with the best
assistance and services possible.” To implement this vision, DFEC has established,
among others, the following Strategic Goals and Objectives

STRATEGIC GOAL 1 : Under the FECA, employees return to work
following a work injury at the earliest appropriate moment.

Objective 1.1: Reduce the average number of lost production
days.6

¢ “Lost production day” actually means a day lost from work due to disability. In its Strategic Plan,



STRATEGIC GOAL 7: Enhance adjudicatory efficiency and quality.
Objective 7.2: Increase adjudication quality in FECA.?

STRATEGIC GOAL 8: Injured FECA workers are served by a fair,
swift, and people-oriented compensation system.?

Rising Compensation Costs Upset Employers’ Expectations

In 1993, the Office of Workers' Compensation Programs (OWCP) first
submitted a report to Congress regarding administration of the Federal Employees’
Compensation Act by its Division of Federal Employees’ Compensation (DFEC).2
This Report, covering activities during fiscal year (FY) 1992, noted:
“[ilncreases in the number of injury cases in the 1970’s and 1980's resulted in a
substantial growth in the size of the number of long-term disability cases which is
called the ‘periodic roll.” The FY93 Report noted: [fJrom 1980 to 1991, the number
of Federal employees receiving long-term compensation payments increased by
approximately three percent per year even though the number of Federal employees

remained constant.”10

DFEC has established annual goals, extending through the year 2002, for reducing “the previous
year’s average number of days lost due to disability for cases in Quality Case Management.”
According to the FY96 OWCP Annual Report to Congress, "prompt and effective service to
[Claimants and beneficiaries) continues to be a high priority within the FEC program.” FY96
Report at 13. In light of this, why ia the reduction of compensation the number one Strategic
Goal?
According to DFEC, through the first 2 quarters of FY97 “70+% of decisions in the four offices
measured thus far are fully supportable on appeal.” This contradicts data OWCP publishes in it
Annual Report. See e.g., Table 4.
8 Query: why isn't this the number one goal?

3 OWCP Annual Report to Congress FY 1992 (FY92 Report).

19 FY93 Report at 10.

~
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The FY96 Report contains the following data: 11

Table 1: Relationship between Injuries and Growth of Periodic Roll12 |

Year Injuries!® Change Periodic Roll PR
Short Term Long Term  Total Change
1991 96356 (0.7%) 355 51679 52034 3.2%
199214 98458 2.2% 1339 51763 53102 2.1%
199318 107167 8.8% 2616 50312 52928 (0.3%)
1994 113722 6.1% 3009 50538 53547 1.2%
1995 105483 (7.2%) 2383 50685 53068 (0.9%)
1996 100064 (5.1%) 1955 50021 51976 (2.1%)

The FY96 Report also revealed that total compensation benefits had risen,

over the same period, from $1.6 billion to $1.9 billion.16
The DFEC Response

DFEC responded to the growth in compensation expenditures, and to the
complaints of employing agencies,!? by adopting several management strategies.

To address the growth of the periodic roll, DFEC proposed, and Congress
approved, the Periodic Roll Management Project which began in April 1992. DFEC
stated that the function of the Periodic Roll Management Project is to screen the
long-term disability roll for cases needing medical examination, medical and

vocational rehabilitation, including job training and placement.!® DFEC also

1L Data derived from FY96 Report, Tables A-1, A-2.

12 Totals exclude death cases.

18 For purposes of this table, "injury” means lost time injury and occupational disease.

U Periodic Roll Management (PRM) Project begins April 1992.

18 Quality Case M t (QCM) procedures impl ted

18 FY96 Report, Table A-3. Up from $1 billion in 1984 (Table A-3, FY93 Report).

17 Of the $1.9 billion compensation benefits paid in FY 1996, the three largest chargeback bills went
to the Department of Defense ($597.4 million), the U.S. Postal Service ($547.2 million), and the
Department of Veterans Affaire ($140.7 million). See FY96 Report at 8, and Table A-3.

18 FY93 Report at 10.
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adopted a new tool to deal with the periodic roll increase, i.e., the short-term roll.
The FY92 Report stated that

[tThe short-term roll is particularly appropriate for cases involving

vague or uncertain prognosis, or indefinite periods of projected

disability. It allows the claims examiner to approve the initial

compensation for a period keyed to the expected period of disability,

considering the physician’s report and the medical matrix.19

In FY92, DFEC “carried out a pilot test of early interventions in disability
cases using registered nurses to visit injured employees and in assist in their
medical case management and early return to work.”2? DFEC also began
emphasizing vocational rebabilitation which it described as “assist[ing] disabled
employees to minimize their disabilities and return to gainful employment.”2!

In 1993, DFEC instituted new case management procedures which it stated
would “provide better service to Claimants and effect cost savings as well.”22 These
procedures, collectively called Quality Case Management, deal with those cases

where the Claimant has not returned to work within 45 days of the injury. A

registered nurse, under contract to DFEC, would work with injured employees,

18 FY92 Report at 9. The DFEC medical matrix: “shows the usual length of disability in selected
conditions most commonly accepted under the FECA. The matrices provide guidelines to
recognize the normally expected periods of disability for identified conditions, and fo intervene if
disability for work persists.” FY92 Report at 9 (emphasis added). It is clear that simple reliance
on the medical matrix is insufficient to sustain DFEC's burden to terminate compensation. See 20
C.F.R. § 10.110(c). Claimants on the short term roll must continually establish entitlement when
the duration of their disability does not conform to the procrustean medical matrix.

20 FY92 Report at 8. “During FY 1993, each DFEC district office hired a staff nurse and arranged for
the services of field nurses in the geographic region served by the district office, and all district
office staff were trained in these new procedures. [T]he statistical results of this initiative will not
be known until it has been operational for a year . ...” FY93 Report at 9.

21 FY92 Report at 12. :

22 FY93 Report at 9. Although the OWCP Annual Reports claira that thm and other initiatives,
provide better service to Claimants, DFEC has never revealed whether customer surveys support
this claim.
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their physicians and the employing agency to clarify the nature and extent of
injury-related disability and arrange for the Claimant to return to work as soon a8
possible. By FY94, Quality Case Management (QCM) and early nurse intervention
procedures were fully implemented.

DFEC also set goals for timely decision making. The FY95 Report stated that

[tthe FEC program regularly meets high standards of timeliness in

deciding and paying claims. For example, 94 percent of traumatic

injury claims are decided?’ within 45 days of receipt and 83 percent of

wage loss claims are paid within 14 days.2¢
For simple occupational disease cases, DFEC determined that a decision would be
issued within 90 days; for the large majority of occupational illness cases, which
require more extensive evidentiary development, a decision would be made within
six months of receipt; and, for very complex occupational illness cases, a decision
would be rendered within 10 months of receipt.2’

The Impact

Although OWCP and DFEC continually state that service to injured
employees is paramount, the data published by OWCP in its Annual Reports to
Congress appear to contradict this claim. In fact, implementation of the Periodic
Roll Management Project, Quality Case Management procedures and the early

nurse intervention initiative appears to have resulted in a 22% increase in the

29 Ag discussed below, most cases are not in fact decided. See n.62 infra and accompanying text.
Furthermore, the decisions that are made are wrong nearly 50% of the time. See n.47 infra and
accompanying text.

2¢ FY95 Report at 10. According to the moat recently published figures, in FY 1996, 20,392 new
wage loss claims were initiated. See FY96 Report, Table A-2. This means that at least 3,466 claims
were not paid timely. Going without funds for more than 2 weeks is a hardship for most people
who live from paycheck to paycheck.
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number of hearing requests.26 For example, as shown in Table 2, there is a positive

correlation between the number of hearing requests and the number of cases

screened by the Periodic Roll Management Project.

Table 2: Correlation between PRM Activity?” and Hearing Requests

Year PR Cases?® Screened Terminations Hearing ROR2 Remand
Requests Requests Rate
1993 52928 61333% 226731 6710 544 45%
1994 53547 4000 220092 6703 583 40%
1995 53068 7400 270033 7250 806 38%
1996 51976 7000 190034 7991 830 43%
Average 6133 2267 693 42%

Similarly, as shown in Table 3, there is a positive correlation between the

number of QCM cases processed, the number of second opinion medical

25 From DFEC’s Customer Service Plan.

28 For purposes of this discussion, the term “hearing request” includes requests for written reviews.

27 According to DFEC “[s]ince the project’s inception [in April 1992], claims examiners have reviewed
over 36,000 disability cases and acted on over 10,400 cases (28 percent of those screened by
September 1996).” FY96 Report at 10. This means that, on average, DFEC screened 8004 cases
per year and acted on 2,241 of the cases screened (28%). However, as with so much of the data
OWCP publishes, these figures do not add up. For example, from FY94 to FY96 DFEC acreened
14,800 cases leaving 21,200 cases which must have been screened in the 18 months from April
1992 to September 1993, or an average of 14,133 cases screened per year. This is more than twice
the rate screened in the most active years for which DFEC has provided yearly data.

28 Represents long-term and short-term periodic roll.

29 “In lieu of an oral hearing, a Claimant shall be afforded an opportunity for a review of the written
record [ROR] by an Office representative designated by the Director [OWCP]. Such review will
not involve oral testimony or attendance of the Claimant; however, the Claimant may submit any
written evidence or argument which he or she believes relevant.” 20 C.F.R. § 10.131(b).

30 Represents an average of the 3 years of data actually reported by DFEC.

31 Represents an average of the 3 years of data actually reported by DFEC.

32 “In FY 1994, nearly 4,000 cases were screened and 2,200 had benefits adjusted or terminated . ...”

FY94 Report at 13.

“In FY 1995, 7,400 cases were screened and benefits were adjusted or terminated in 2,700 cases . .

..” FY95 Report at 12.

“In FY 1996, nearly 7,000 [Periodic Roll] cases were screened and benefits were adjusted or

terminated in 1,900 cases where beneficiaries had potential return to duty or where their injury-

elated disabilities had been resolved.” FY96 Report at 10. According to Director, DFEC Markey,

40% of these 1,900 Claimants did not reply. Of the 60% who did reply and request a hearing, an
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examinations (SECOP) scheduled and the number of hearing requests. As the
number of QCM cases processed increased the numbers of cases referred for early
nurse intervention also increased. However, it is important to note that the number
of hearing requests is negatively correlated with the actual number of injuries
which actually has fallen by 12% since 1994

Table 3: Correlation between QCM Cases and Hearing Requests

Year Injuries?® QCM SECOPs Hearing ROR Remand
Cases Requests Requests Rate
199436 113722 4300 1000 6703 583 40%
1995 105483 950037 2000 7250 806 38%
1996 100064 1050038 3400 7991 830 43%
Average 40%

The FY94 Report described QCM in the following manner

[tthe guiding principle of this new approach . . . is early, active
management of the case through staff teamwork, leading to return to
light or alternative work if possible. If intervention by the
occupational health or rehabilitation nurse does not lead to return to
work, the case is expected to move quickly to medical and vocational
evaluation. If evaluation supports a wage-earning capacity, the
injured worker is advised that OWCP judges him or her to be partially
disabled, and that benefits will be adjusted.3®

In describing the purpose of the PRM and QCM procedures, OWCP’s FY96

average 45% of the decisions were reversed.

38 For purposes of this table, “injury” means lost time injury and occupational disease.

38 “FY 1994 was the first full year of experience for FEC's new comprehensive approach to disability
[QCM].” FY94 Report at 12.

37 “Over 7,800 cases assigned to rehabilitation nurses [in FY95] versus 4,300 in 1994.” FY95 Report
at 11.

38 “Over 9,700 cases assigned to nurses v. 7,800 last year.” FY96 Report at 10. At a September 30,
1997, Oversight hearing, Acting Director Hallmark testified that DFEC receives approximately
10,000 serious injuries each year.

33 FY94 Report at 17 (emphasis added).

11



34

Report states

[c]ase actions under the PRM initiative, along with QCM's success in

returning injured employees to work, have reduced the size of the

periodic roll by two percent. Previously, the roll had been increasing

by four percent annually.4#® At the end of FY 1996 58,329

beneficiaries?! were receiving long-term compensation, the lowest

number on the roll since 1990. With very low administrative costs,

less than $14 million for the PRM project's 4 % years, PRM is an

extremely cost-effective initiative that has contributed to the reversal

in compensation payment increases and assisted in curtailing the

increase in the size of the disability roll.12

It therefore appears that the 22% increase in hearing requested is related to
the activities of the Periodic Roll Management Project, the increased
implementation of QCM procedures and increased referrals for rehabilitation nurse
intervention. These activities appear to be suspect in light of the fact that the
remand rate, for appealed decisions, has averaged 42% since FY92.

It also appears that DFEC has chosen to address the imbalance in the
traditional workers’ compensation covenant, i.e., predictable compensation costs in
exchange for timely payment of benefits, by adopting measures designed to reduce
the amount of benefits paid. In addition, DFEC began measuring its success by the
amount of compensation benefits saved rather than service to injured employees.

Measuring Success
Although the FY92 Report described the early nurse invention program as

one of several “new initiatives to streamline and improve our case management and

4 This “factoid” is not supported by the data published in Table A-1 of the FY96 Report or OWCP's
prior statement, in its FY93 Report, quoted above. See n.10 supra, and accompanying text.

41 This figure includes recipients of death benefits.

42 FY96 Report at 10 (emphasis in original, italics added).

12
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service to injured workers,”3 its results were actually reported in terms of reduced
benefits.#4 Similarly, the FY92 Report described the criteria for success of the
Periodic Roll Management Project in the following manner:

{flor each injured worker restored to employment with no loss of wage-

earning capacity, average savings of $20,000 are estimated for each

successive year that the worker would have remained a recipient. At

the end of FY 1992, after only three months of activity, the four project

teams had already taken actions which would directly result in savings

to the compensation fund of $13 million over the next four years. (The

full four Office project is currently expected to save more than $100

million after the cost of staff is subtracted.)4s
DFEC’s number one Strategic Goal is to reduce the number of lost production days.
“Lost production day” is a euphemism for disability for work caused by injury or
iliness. In its Strategic Plan, DFEC has established yearly goals, through 2002, for
reducing disability. This goal is placed before improving the quality of decisions
and improving customer service. The goal of reducing “lost production days”
implies that compensation is being paid for periods where employees are not
actually disabled. How will DFEC achieve its goal once disabled employees cannot
be returned to work sooner? The fact that an increase in the activities designed to
return Claimants to work sooner has resulted in a 22% increase in the number of

hearings, and the fact that the remand rate for appealed decisions is nearly 50%,

appears to suggest that such a Strategic Goal is in fact forcing injured employees

4 FY92 Report at 8 (emphasis added). DFEC states “it is clear from anecdotal evidence that
Claimants are well disposed to intervention by the nurses.” (Id. at 9) OWCP has never supported
this claim with data from its customer surveys.

4 “In a controlled study of 224 lost-time injury cases, Claimants receiving [early nurse] intervention
services within 100 days of injury experienced fewer days lost from work, fewer weeks on the
compensation rolls, and lower compensation costs.” FY92 Report at 8-9 (emphasis added).

4 FY92 Report at 9 (emphasis added).

13



36

back to work too soon.

DFEC’s Strategic Plan publicly states that reducing the amount. of
compensation paid for disability is more important than any other goal. However
this emphasis on reducing compensation co:;ts is not without consequences for
injured workers. As part of the workers’ compensation covenant, injured employees
are entitled to receive prompt payment of compensation and medical bills. The
significant number of injured employees experiencing problems with their
compensation claims demonstrates that the covenant has broken down.46

Injured Federal Employees Are Not Receiving the Benefit of Their Covenant

Although increased implementation of the Periodic Roll Management Project
and QCM case procedures appears to have increased the number of decisions which
are appealed, the data indicates that the quality of these decisions is poor. For
example, as shown in Table 4, OWCP's statistics reveal that the Branch of Hearings
and Review (H&R) has consistently remanded4? an average of 45% of the decisions
denying or reducing benefits. Similarly, data provided by OWCP discloses that the
Employees’ Compensation Appeals Board (ECAB), the highest appellate body under
the FECA, has remanded 41% of the cases it considered.4® The ECAB remand rate

is very significant since no new evidence can be submitted in the proceedings. This

4% Query: by considering employing agencies customers, has DFEC neglected its primary mission, of
providing compensation for injured workers, in favor of providing “service” to agencies?

47 If an appealed decision is incorrect, H&R may reverse the decision or vacate the decision and
remand the case to the District Office for additional development and a de novo decision. In its
Annual Reports OWCP has not indicated how many remanded cases are actually reversals.

4 According to data provided by DFEC, the ECAB completed 11,785 cases from the beginning of
FY89 to the end of April 1996. Of these cases, the ECAB sustained 6,930 (59%) of the decisions
appealed and modified, reversed or remanded 4,855 (41%) of the decisions appealed.

14
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means that 41% of the decisions considered by the ECAB are incorrect on their face
without the submission of evidence not considered by the original decision maker.
Furthermore, it takes at least 8 months to receive a hearing decision and 24 months
to receive an ECAB decision. These error rates, coupled with the length of time it
takes to receive a decision, are compelling evidence that DFEC’s procedures are not
designed to provide “swift benefit delivery {and] cost-effective and people-oriented

administration.”

15
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Another telling statistic is that the majority of cases remanded by H&R are
remanded prior to a hearing. An analysis of the data published by OWCP in its
Annual Reports, and summarized in Table 5, reveals that, in fact, 55% of cases
remanded by H&R are remanded prior to hearing. This means that the decision
was incorrect at the time it was rendered or that additional evidence sufficient to
set aside the decision was received after the decision was rendered but before a
hearing.

With the remand rate so high, and with the number of pre-hearing remands
comprising the majority of remands, the process obviously is not streamlined to
provide “a fair, swift, and people-oriented compensation system,” as claimed by
DFEC officials. As noted above, the most important goal is the reduction of

compensation costs. Neither the OWCP Annual Reports, nor DFEC's vision

statement and Strategic Plan, identify the reduction of improper denials as a goal.
While DFEC's Strategic Plan,5? states that “70+% of decisions in the four offices
measured thus far are fully supportable on appeal,”s3 this figure is contradicted by
the data summarized in Table 4.

The flood of improper denials has also lengthened the time an injured
employee must wait for a hearing. In written testimony, presented at a September
30, 1997, oversight hearing before the Subcommittee on Workforce Protections of

the House Committee on Education and the Workforce, Acting Director, OWCP

82 Strategic Plan, Goal 7, Objective 7.2.
53 As explained by Director, DFEC Markey this statement does not mean that “70+%" of decisions
reviewed actually were i This “statistic” ly repr ts the opinion of the reviewing

17
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Shelby Hallmark stated: "[t]he time required for a hearing to be held and a decision
issued varies depending on where the hearing must be held, but is generally about
eight months.”® This means that, in addition to a high remand rate, injured
employees must wait an average of 8 months to have an incorrect decision set aside.
In the majority of these cases the injured employee is without any benefits for this
period. This fact, together with the enormous numbers of complaints from injured

employees, belies DFEC’s claim that it provides “swift benefit delivery.”

team that a decision would be sustained if appealed.

54 This statement does not appear accurate since the letter sent to Claimants when their hearing
request is received by H&R states: “If you have requested an oral hearing, and it is determined
that the case is in posture for such, you can expect the case to appear on a hearing docket in
approximately six to eight months.” Hearing Representatives have approximately 75 calendar
days after the hearing to release 70-85% of their decisions and 100 calendar days to release 96% of
their decisions..

18
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As noted in Table 5, the number of pre-hearing remand cases has caused the
backlog in the Branch of Hearings and Review to steadily increase to the point that
it would have taken more t_han 16 person years to eliminate at the end of FY 1996.
This backlog has materially lengthened the time it takes to have a hearing and
receive a decision. When deserving injured employees are without benefits, justice
delayed is justice denied.

The FECA is remedial legislation and one of its major purposes is to prevent
Federal employees, who are without income because of job-related injuries, from
sinking into poverty. However, the combination of large numbers of improperly
denied cases and delays in scheduling hearing has forced many injured employees
into poverty which is directly contrary to the purpose of the Act. It is not unusual
for an injured employee to wipe out his or her life savings, lose their house and be
forced into bankruptcy because of lack of timely benefit payment.

While cost savings and better service are complementary parts of the
compensation covenant, Claimants are being cheated. Director DFEC Markey told
me that 40% of Claimants whose benefits are terminated never respond. When I
asked him to explain why this figure was so high he said “we just don’t know.” In
light of a remand rate averaging 45% it would appear that DFEC should seek some
answers. However, as shown by the thrust of the data and narrative presented in
OWCP’s Annual Reports, DFEC is not interested in those types of answers. DFEC
is more interested in measuring its success by the amount of benefits reduced.

In addition, to deflect attention from its significant adjudication failures,

20
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DFEC has chosen to emphasize the timeliness of its decisions. Although DFEC
attempts to equate “timely decision” with “correct decision” it is obvious that a
correct decision, rendered outside of an arbitrary and capricious time standard, is
preferable to an incorrect decision which is rendered within such a standard.
The Myth of Timeliness

In his September 30 written testimony, Acting Director, OWCP Hallmark
stated “[a]n average of 92 percent of all traumatic injury claims are approved upon
initial adjudication.” This is misleading. In fact, in October 1993, DFEC
implemented new procedures for adjudicating minor, lost-time traumatic injury
cases. This type of injury represents the vast majority of all traumatic injuries
reported to DFEC.6! The FY93 Report described these procedures as follows:

[bly employing a computerized process when cases are created, many

non-controverted, traumatic injury claims are screened to allow for the

payment of medical bills which pass a series of checks for

appropriateness of treatment. These cases are reviewed by a claims

examiner only after medical bills exceed a certain amount, a wage-loss

claim is filed, or the agency controverts the claim.62

According to the FY93 Report, “[dluring a pilot implementation of these
procedures approximately 72% of all traumatic ‘lost-time’ cases created were
processed without an initial claims examiner review. Of these cases, fewer than

14% were subsequently reopened for adjudication.”s3 Furthermore, according to the

data published in OWCP's FY96 Report, more than half of the traumatic injuries

81 See FY92 Report at 7: cases created equals no lost time cases plus continuation of pay cases.
82 FY93 Report at 9 (emphasis added).
s Id,

21



44

reported actually involved no lost time from work.64¢ This means that the great
majority of cases Acting Director Hallmark testified were “approved upon initial
adjudication,” involve minor or no lost time injuries. These cases are not reviewed
by Claims Examiners and are not in fact “approved” in the normal understanding of
that word, or the implication created by Acting Director Hallmark’s testimony.
When confronted with data showing a consistent remand rate of 45%, a
senior OWCP official attempted to minimize the significance of this shortcoming by
stating that the actual number of remanded cases is very small in comparison to the
total number of injuries reported. This statement is reflective of the arrogance and
insensitivity that permeates all of DFEC and OWCP. I am sure that the many
employees whose decisions are remanded each year, after a lengthy delay, view the
significance of their case differently. Furthermore, the number of cases remanded
should be measured against the number of serious injuries reported in a year
(10,000) rather than the total number of injuries reported in a year most of which
are 80 minor that DFEC does not even devote staff resources to reviewing them.
However, even the number of cases listed in OWCP's Annual Reports as
remanded do not reflect the true extent of poor decisions. For example, because of
delays in scheduling timely oral hearings, DFEC officials have encouraged
Claimants to request a review of the written record in lieu of an oral hearing.
According to data published in the FY96 Report,85 there was an average of 427

requests for written record reviews each year from FY88 to FY91. However, as

6t Table A-2.
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summarized in Table 6, from FY92 to FY96, the average had increased, by 52%, to
648. Applying the average remand rate$é during this period (42%) to this figure

means that the number of remands should be increased by 272 cases.

45

Table 6: Hearing Dispositions by Category®’

Year Hearing
Requests

1992
1993
1994
1995
1996

Avg.

5976
6710
6703
7250
7991

6926

From FY92 to FY96 the number of hearing requests dismissed each year

averaged 1,056 and the number of withdrawal/no-shows averaged 567 per year.

ROR
Requests

479
544
583
806
830

648

Dismissals
734 464
863 489
1215 596
1182 697
1288 589
1056 567

Withdrawalé®¢ Merit
Decisions

3290
3290
4035
4334
4178

3826

Remands

1519
1519
1636
1648
1812

1627

Rate

46%
45%
40%
38%
43%

42%

These numbers are high, representing respectively approximately 15% and 8% of

the average yearly hearing requests and 28% and 15% of the average annual merit
decisions, for the same period. A hearing request may be dismissed if the injury or

death occurred prior to July 3, 1996; if the request was not made within 30 days of

issuance of the decision; or, if the decision of the District Office was not final.

Some dismissals occur because the hearing request was not made within 30

es Id_l

8 DFEC has not reported the number of ROR cases remanded. However, it is assumed that the

number of cases remanded for this category would emulate the number of hearing cases

remanded.
67 Sum of categories doea not equal Total Hearing Requests. The difference represents the annual

dieposition deficit identified in Table 5, supra.
8 Includes no-shows.
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days after the of the issuance of the decision. This requirement is statutory.®
However, the 30 day period is calculated from the date of the decision, which is not
the date it is sent. The decision spends some time in the District Office waiting to
be mailed. The decision also takes time to reach the Claimant by mail. Therefore,
a Claimant actually receives the decision several days after it is dated. According
to the regulations, “[a] Claimant is not entitled to an oral hearing if the request is
not made within 30 days of the date of the issuance of the decision as determined by
the postmark of the request.”” It is not equitable to strictly construe the 30 day
period for requesting a hearing when the District Office does not release the
decision timely.

In addition, hearing requests are dismissed because, even though the
Claimant objects to a District Office action, a formal decision may not have been
rendered. Such actions may actually include denial of compensation and medical
benefits. However, a decision is not a final decision until it is issued, with appeal
rights, in accordance with § 8124(a) of the Act.”! Notwithstanding this technicality,
the Claimant, seeking a remedy, requests a hearing. If no formal decision has been
rendered, the case is merely sent back to the District Office. A formal decision is
then rendered, whereupon the Claimant requests another hearing. When an
average of 15% of hearing requests are dismissed, and when the number of

dismissals equals 28% of merit decisions, basic principles of customer service

& 5 U.S.C. § 8124(b)(1).
7 20 C.F.R. § 10.131(a).
71 “The Secretary of Labor shall determine and make findings of facts and make an award for

24



47

require some analysis of the reasons. Once again, neither DFEC data nor OWCP
Annual Reports address this critical point.

Therefore, it is reasonable to assume that at least a portion of the dismissed
cases would have progressed to hearing if DFEC did not impose artificial procedural
barriers, i.e., more hearing requests would be timely if the date for “issuance of the
decision” were determined by the postmark of the decision rather than the date of
the decision. Similarly, more requests for hearing would be ripe if the term “formal
decision” were viewed more realistically.”? More cases proceeding to hearing would
mean that more cases would have been remanded.”

Some of the withdrawal/no-shows represent injured employees who have
become frustrated with the more than 8 month delay in the hearing process and
have sought some other remedy, e.g., many Claimants apply for Office of Personnel
Management disability retirement in order to have some income. Therefore, it is
reasonable to assume that a portion of the withdrawal/no-show cases would have
gone to hearing and would have been remanded.™

Director, DFEC Markey has stated that 40% of Claimant's whose benefits

have been terminated do not respond. From FY93 to FY96 an average of 2,267

against the payment of compensation ...."” 5 U.S.C. § 8124(a).

72 It seems fairly obvious that Claimants are requesting a hearing for some reason. DFEC should
analyze these reasons and take some corrective action.

7 Assume that a third of the average of dismissed cases, from Table 6, would have progressed to
hearing. Thirty-three percent of 1,056 equals approximately 362. The average remand rate for
the period FY92 to FY96 equaled 42%. Forty-two percent of 352 equals approximately 148.

74 Asgume that a third of the average withdrawal/no-show cases in Table 6 would have had a
hearing if hearings were held in a more timely manner. Thirty-three percent of 567 equals
approximately 189. The average remand rate for the period FY92 to FY96 equaled 42%. Forty-
two percent of 189 equals approximately 79.
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Claimants had their benefits reduced or terminated each year.” The average
remand rate for this period was 42%. This means that, if every Claimant whose
benefits were reduced or terminated exercised their appeal rights an average of 381
additional cases per year would have been remanded.”®

This means that approximately 880 cases’” should be added to the average
number of cases remanded annually between FY92 to FY96, for a total of
approximately 2,507.

In his September 30 testimony Acting Director Hallmark stated that DFEC
accepte an average of 92% of all traumatic injury cases and 67% of occupational
disease cases. Applying these percents to the 1996 data reveals that 12,016
traumatic injury cases and 8,147 occupational disease cases were not approved, for
a total of 20,163 disapproved cases.” It would be more relevant to compare the
2,607 remanded cases to this figure. This means that the number of remanded
cases represents approximately 12% of denied cases rather than 1% of the total
number of cases created. While 12% may still appear insignificant to some
Department of Labor officials, it is significant that these 2,507 individuals had their
claims wrongfully denied and were without benefits for an extended period of time.

Another way to evaluate the number of remanded cases would be to compare

it to the total number of serious injuries reported in a given year. Acting Director,

75 See Table 2, supra.

76 Forty percent of 2,267 equals 907 of which approximately 42% (381) would have been remanded.

77 Reviews of the written record (272); dismissed cases (148); withdrawal/no-shows (79); and,
terminations (381).

78 According to Table A-2 in the FY96 Report, 7,991 hearing requests were received in FY 1996
which is approximately 40% of the number of cases denied.
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OWCP Hallmark testified that DFEC receives approximately 10,000 serious
injuries per year. This number corresponds to the number of QCM cases identified
in Table 3. A more accurate indicator of DFEC's success would be to monitor its
handling of these cases. The number of remanded cases, derived above, is 24% of
the total serious injuries handled by DFEC in FY96.79

The number of remanded cases, and the fact that the majority of remands
occur prior to hearing, suggest that DFEC's procedures, designed for headlong
adjudications, are flawed.

The Rush to Judgment

Director, DFEC. Markey and Acting Director, OWCP Hallmark established
and enforced arbitrary and capricious time standards on the District Offices. These
time standards require a District Office Claims Examiner to render a decision on a
claim within 45 days and to act on a proposal to terminate benefits at the end of 30
days. These time frames are too short and are too rigidly enforced to permit
appropriate consideration of the merits of the claim. This has resulted in
significant numbers of prematurely denied cases.

For example, after the initial review of a claim a Claims Examiner will write
to the injured employee and advise him or her of any evidence necessary to perfect

the claim for compensation. The injured employee is typically given 30 days to

7 “QOver 9,700 cases were referred to nurses under QCM procedures. Nearly 3,400 workers were
referred for expert second opinion evaluations, and 1,079 were referred for vocational
rehabilitation services. . . . Of QCM cases with outcomes in FY 1996, 73 percent were regolved
within one year of the date disability began and 81 percent were resolved within two years.” FY96
Report at 9 (emphasis added). In FY96 both the remand rate (43%) and the pre-hearing remand
rate (55%) were the highest since QCM procedures were fully implemented in FY94. See Table 4,
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respond. However, when the Claims Examiner drafts the deficiency letter it is not
received the same day it is dated. The letter spends some time in the District Office
waiting to be mailed. The letter also takes time to reach the Claimant by mail.
Therefore, a Claimant actually receives the letter several days after it is dated. The
Claimant then prepares a response which takes several days to reach the District
Office. In fact, when a decision is rendered 30 days from the date of the letter, the
Claimant has not received “at least 30 calendar days” to respond as required by the
regulation.80

When the time standards require a decision, the Claims Examiner will deny
the claim if the requested information has not been submitted. A Claimant may
ask for a hearing to appeal the denial of the claim. In the period between the time
the claim is denied and the time the case is transferred to the Branch of Hearings
and Review, the requested evidence may come in. In some cases the information is
in fact received by the District Office in time but is not put into the case file quick
enough to prevent the denial. However, unless specifically asked to do so, the
District Office will not reconsider the denial. It appears to be directly contrary to
the purpose of the FECA to quickly deny benefits without at the same time trying to
quickly consider the merits of the claim when the requested evidence is received.

Similar problems plague decisions to terminate benefits. In Kendall v.

supra. Query: in light of these facts, what does the term “resolved” mean?

8 The statute does not specify a 30 day period. This is purely discretionary on the part of DFEC.
Furthermore, the relevant regulation does not mandate a 30 day period. In fact, the regulation
states: “the Office will inform the Claimant of the defects in proof and grant at least 30 calendar
days for the Claimant to submit the evidence.” 20 C.F.R. § 10.110(b).
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Brock®! a district court granted preliminary injunctive relief to a Claimant whose
benefits were terminated without a pretermination notice or an opportunity to
respond. DFEC then promulgated FECA Bulletin 86-85. This Bulletin established
new procedures for the termination or reduction of compensation benefits.82
The procedures require that a Claimant, whose benefits will be reduced or
terminated, must be notified of the proposed action by letter. This letter informs
the Claimant that he or she has the right to submit evidence and argument against
the proposed action within 30 days.# The procedures state that
[clompensation and medical benefits should not be terminated or
reduced during the 30-day period. Payment should continue until any
evidence submitted by the Claimant has been reviewed and a formal
decision has been issued 84
However, this 30 day period is rigidly enforced. The procedures further state:
[a] Claimant may state that he or she intends to submit additional
evidence but cannot do so within the 30-day period. The [Claims
Examiner] CE should advise the Claimant that the OWCP will issue a
decision at the end of the 30-day period and that the Claimant may
submit the evidence later, in support of a request for reconsideration of
the final decision.88
As with the deficieney notice, the pre-termination notice is not released in a manner

that will provide a Claimant with the full 30 days to respond.

The procedures require a Claims Examiner to refer the case file, with the

8 689 F.Supp. 354 (D. Vt. 1987).

82 The procedyres were incorporated into the Federal (FECA) Procedure Manual, ch. 2-1400.

8 There is no statutory basis for this 30 day period. This is purely dmcretmnary on the part of
DFEC.

8¢ FECA Procedure Manual (PM) ch. 2-1400.7¢.

8 FECA PM ch. 2-1400.8b. This is not an adequate remedy. In fact, reconsiderations take at least
90 days to complete See n.95, mfm, and accomp ving di ion. A better solution would be to

i,

grant the Clai tar ext
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notice of proposed termination and a copy of the evidence which forms the basis for
the proposal, to a Senior Claims Examiner for review and concurrence. If the
Senior Claims Examiner agrees with the proposed termination “he or she will so
indicate on the notice and release the letter advising the Claimant of the proposed
termination or reduction.”® If there is any delay between the date the Claims
Examiner prepares the notice of proposed termination and the date the Senior
Claims Examiner releases it, the Claimant has less than 30 days to respond.
Furthermore, the termination procedures do not allow time for the notice to reach
the Claimant by mail and for the Claimant’s response to be processed by the DFEC
mail room.

DFEC continually emphasizes its timely decision making.?” However, when
nearly half of these so-called “timely decisions” are remanded when appealed, it is
incredible that the OWCP Annual Reports to Congress, continually herald DFEC's
success in making timely decisions.

One important reason why decisions are reversed is that DFEC has taken a
rigid and uncompromising position on extensions of the 30 period. Although Acting
Director Hallmark’s September 30 testimony stated that the 30 day period is “a
time frame which for reasonable cause may be extended;” it is obvious that such

extensions are not being granted since 55% of remanded cases are remanded prior

8 FECA PM ch. 2-1400.7b(1).

87 See e.g. “Prompt processing of claims is a primary goal for the FEC program since timely and
accurate adjudication is the necessary first step to providing service.” FY93 Report at 8. “The
FEC program regularly meets high standards of timelineas in deciding and paying claims. For
example, 94 percent of traumatic injury claims are decided within 45 days of receipt . . ..” FY95
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to hearing. These pre-hearing remands occur when supporting evidence has been
submitted after the “timely decision;' but before a hearing. It appears that the rigid
30 day period is arbitrary, capricious and an abuse of discretion.

A more appropriate exercise of discretion would be to permit extensions of
time, both to correct initial deficiencies and to respond to termination notices.
Furthermore, these extensions should be granted routinely for the following
reasons.

Claimants Need More Time to Submit Required Evidence

The rigidly enforced time standards are causing decisions to be made before
the evidence necessary to render a correct decision can be submitted. As noted
above, deficiency notices are not reaching Claimants in sufficient time so that they
can make a timely response. Claimant also have insufficient time to respond to
termination notices as can been seen from the following illustration.

A District Offices spends a considerable amount of time preparing evidence to
be used to terminate or reduce benefits. For example, it takes more than 30 days
for a District Office to schedule a second opinion (SECOP) medical examination.
The examining physician then takes more than 30 days to submit a report. The
Claims Examiner often requests a supplemental report from the SECOP which
means another 30 or more days. Once the medical evidence is received it takes the
Claims Examiner more time to evaluate the evidence together with the case record

and prepare a proposal to terminate benefits. During this whole period a Claimant

Report at 10. However, timely decision does not mean correct decision.
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is kept in the dark. However, when the proposal to terminate or reduce benefits is
finally released, a Claimant is provided less than 30 days to assemble evidence to
rebut the proposal. In many cases, a Claimant cannot even see a physician during
this period, let alone have a medical report written and submitted. Since the
opinion of the Claimant's treating physician is often discounted, a Claimant is at a
further disadvantage since he or she must try to arrange an examination by a
totally new physician. This imbalance is clearly not equitable and DFECs
rationale for its inequitable procedures is revealing.

When confronted with the fact that Claimants are not receiving 30 days to
correct deficiencies in their claims as required by the regulations, Director, DFEC
Markey statedss

fi]t does not appear that the 30-day overall time frame for requesting

and submitting information has been burdensome to Claimants.

However, it is true that the 30-day time frame stated in many requests

for information does not take into account the time needed for the

request to reach the Claimant. The draft revision to OWCP's

regulations addresses this point by stating that ‘the Claimant will be

allowed up to 30 calendar days to submit the evidence required.” . . .

Extensions are not addressed in the program’s procedures. Rather,

they have been handled on a common-sense basis. Certainly, the

office’s high standards for timely adjudication militate against

frivolous requests for extension.8®

When numerous decisions are set aside because of evidence later submitted,

Director Markey’s characterization of requests for extension as “frivolous” appears

# Although these comments relate to the 30 period to correct deficiencies in a claim, a similar
rationale apparently underlies the rigid application of the 30 day period to respond to pre-
termination notices.

® January 27, 1998, Memorandum from Director Markey addressing my November 19, 1997,
proposal to reduce pre-hearing remands.
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baseless. Although the data supports the conclusion that these requests are not
“frivolous” Director, DFEC Markey states that “the office’s high standards for
timely adjudication militate” against them. From this comment it appears that, in
today’s world of lowered expectations, it is more important for Director Markey that
adjudications get done at all, let alone done well. In light of the enormous remand
rate, it is obvious that adjudications are not being done well. There is no doubt that
a remand rate of 45% represents a significant DFEC failure.%?

Director, DFEC Markey also makes the following conclusory statement: “[ijt
does not appear that the 30-day overall time frame for requesting and submitting
information has been burdensome to Claimants.” He does not provide any basis for
this assertion. However, when 55% of remanded cases are remanded prior to
hearing it means either that the initial “timely adjudication” was incorrect or that
additional evidence has come in between the date of the decision and the date of the
remand. This places Director Markey on the horns of a dilemma. If in fact
Claimants are provided sufficient time to submit requested information, then 45%
of these “timely adjudications” were incorrect when rendered. An amazing statistic.
If, on the other hand, these “timely adjudications” are in fact rendered before the
requested information can be submitted, then there is something fundamentally
wrong with the arbitrary and capricious time standards.

Director, DFEC Markey’s January 27 memorandum also acknowledges that

the current -syste'm does not provide a Claimant with at least 30 days to respond as

80 Neither OWCP Annual Reports nor DFEC's Strategic Plan have identified strategies to correct

33



56

is required by the regulations. Incredibly, he then states: “[t]he draft revision to

OWCP's regulations addresses this point by stating that ‘the Claimant will be
allowed up to 30 calendar days to submit the evidence required.” Under the
current regulations, Claimant’s are granted a minimum of 30 days to submit
evidence. Under the draft regulations, Claimant’s are granted a maximum of 30
days.®! Perhaps I am misunderstanding, but how does granting Claimants less
time, address the problem of insufficient time to submit evidence?

The 30 day period appears to be DFEC’s attempt to guarantee procedural due
process. However, the 30 day period is not mandated by statute and, in light of the
enormous remand rate, appears arbitrary, capricious and an abuse of discretion. It
is clearly unfair and inequitable to allow a mechanical application of procedural due
process to deprive injured employees of the more fundamental right to substantive
due process.92

Even though many incorrect decisions are set aside and the cases remanded
to the District Office for remedial action, this is not an equitable result. While
DFEC has not provided data on the length of time it takes to remand a case prior to
hearing, it is reasonable to assume that it takes several months. In addition,
Acting Director Hallmark has testified that it takes an average of 8 months to have

a hearing and receive a decision. Of course deserving Claimants, who would

this significant program failure.

o1 Title 20 C.F.R. § 10.121 at 62 Fed. Reg. 67,143 (1997). The draft regulations also explicitly atate
that “OWCP will not grant any request for extension of this 30-day [pretermination notice]
period.” 62 Fed. Reg. 67,156.

% “The constitutional guarantee that no person shall arbitrarily deprived of his life, liberty or
property; the essence of substantive due process is protection from arbitrarv and unreasonable
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otherwise be receiving benefits, are without benefits for these periods.

A more equitable way to address this problem would be to reengineer the
adjudication process to insure that decisions are correct when rendered and, of
equal importance, to quickly revise incorrect or premature decisions.

Claimants Do Not Receive Timely Resolution of Improperly Denied Claims

Section 8124(b)(1) of the FECA states that “[w}ithin 30 days after the hearing
ends, the Secretary shall notify the Claimant in writing of his further decision and
any modification of the award he may make and of the basis of his decision.” The
notice sent by Hearings and Review (H&R) to Claimants who request a hearing
states: “[i}f you have requested an oral hearing, and it is determined that the case
is in posture for such, you can expect the case to appear on a hearing docket in
approximately six to eight months.” Hearing Representative have 75 calendar days
from the date of the hearing to release their decisions. Therefore, Claimants are not
receiving notice of the results of the hearing within 30 days of the hearing.93

As noted in Table 5 above, H&R has an enormous backlog of work. This
backlog has materially contributed to the substantial delay in the hearings process.
Pre-hearing remand cases represent a very significant source of this backlog. For
example, the data in Table 4 establishes that, from FY88 to FY96, pre-hearing

remand cases represented, on average, 25% of H&R’s annual merit decisions, and

action.” Black’s Law Dictionary (5t Ed. 1979) at 1281 (emphasis added).

93 The regulations define the termination of the hearing as “mailing a copy of the decision, setting
forth the basis therefor, to the Claimant's last know address.” 20 C.F.R. § 10.136. It does not
appear equitable to broadly construe the time for termination of the hearing, and narrowly
construe all other time periods against the Claimant,.
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2.6 person years of work. Similarly, as documented in Table 5, from FY92 to FY96,
pre-hearing remands represented 12% of the total hearing requests received by
H&R, and 82% of H&R's annual disposition deficit. In fact, since 1992 the
accumulated backlog in H&R has swollen to more than 5,000 cases, representing
over 16 person years of work. Pre-hearing remand cases have represented 82% of
this cumulative backlog. Diverting scarce resources to this superfluous category of
cases means that H&R cannot timely process cases truly needing an oral hearing.
Pre-hearing remand cases are superfluous since they represent cases where the
decision is so obviously flawed that no additional evidence is needed to reverse it.
Pre-hearing cases may also contain evidence submitted in response to a District
Office request but which has not been processed.

These facts are well known to Director, DFEC Markey and Deputy Director,
OWCP Hallmark since they receive a steady stream of complaints from members of
Congress and others. Although they are aware of the problems caused by
premature denials, they have chosen to emphasize the timeliness of decisions at the
expense of the quality of the decisions. While DFEC can truthfully say, in OWCP
Annual Reports, that District Offices are rendering timely decisions, Director,
DFEC Markey dishonestly conceals the fact that large numbers of these decisions
are wrong.

It is also easier for Director, DFEC Markey to minimize the enormous
backlog in H&R since this is just one Office among many District Offices and since

he can emphasize statistics showing that the District Offices are rendering timely
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decisions. Nevertheless, the enormous backlog in H&R, swollen by premature and
facially incorrect denials, has materially impeded the swift resolution of improperly
denied claims.

Even when a Claimant receives a decision reinstating benefits, he or she is
not made whole. Deprivation of benefits for the extended periods of time associated
with delays in the hearing process can have catastrophic effects which cannot be
remedied by the mere payment of compensation. It is not unusual for this improper
deprivation of benefits to cause injured employees to lose all their resources and
sink into poverty.

When the FECA was amended in 1974, Congress stated

[ijt is essential that injured or disabled employees of all covered

departments and agencies, including those of the United States Postal

Service, be treated in a fair and equitable manner. The Federal

Government should strive to attain the position of being a model

employer.$4
However it appears that the Federal Government is not a model employer and the
agency responsible for insuring that Federal employees are treated in a fair and
equitable manner has neglected its responsibility. Instead of a quick resolution,
improperly denied cases often languish for more than a year, both in the District
Office and the H&R, until a hearing is actually held and a decision rendered.

Furthermore, in a significant number of cases, even though the flawed

decision is‘set"aside, the District Office will not reinstate benefits. While each

District Office has a special unit to handle remanded cases, these Claims

%S Rept. No. 1081, 93d Cong. 2d Sess. 1 (1974), reprinted in 1974 USCCAAN 5341.
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Examiners will actually disregard the decision of the Hearing Representative and
take steps to deny the case again. ‘7

Claimants fair no better with the reconsideration process. A Claimant
dissatisfied with a final decision may request a reconsideration.? As with hearing
requests, a Claimant will not be granted reconsideration if a final decision has not
been released on the issue for which reconsideration is requested.®® Furthermore,
unless the Claimant specifically asks for reconsideration, the District Office will not
reconsider its decision, even if the Claimant submits evidence which would support
the claim 97 It does not appear fair or equitable to require pro se Claimant’s, many
of whom are not skilled in the intricacies of DFEC’s terminology, to invoke “magical
words” in order to receive relief. In fact, as noted above, if a Claimant submits
evidence in response to a deficiency notice and the evidence is received after the
denial, a District Office will not reconsider the denial upon its own motion. This is
plainly inconsistent with the purpose of the FECA and another example of how

DFEC narrowly construes the Act against the equitable rights of Claimants. As

% Pursuant to § 8128(a): “The Secretary of Labor may review an award for or against payment of
compensation gt any time on his own motion or on application.” 5 U.S.C. § 8128(a) (emphasia
added). Once again DFEC demonstrates how it constructs procedural barriers for Claimants.
Despite the fact that the statute states that the review may be had at any time, DFEC hae limited
this period, for Claimants, to 1 year. See 20 C.F.R. § 10.138(b): DFEC “will not review under this
paragraph a decision denying or terminating a benefit unless the application is filed within one
year of the date of that decision.” However, DFEC retains the authority to review accepted claims
at any time, and, according to its proposed regulations, without any basis. See infra, n.173 and

panying d
% FECA PM ch. 2-1602.3a (1996).
97 See e.g. 20 C.F.R. § 10.138(b)(1): “No t'ormal apphcanon for rev1ew is requu'ed but the Claunnnt

must make a written request identifving }
which the Claimant wishes the Office to reeonnder, and gwe '.he reasons why 1t shou]d be
changed.” FECA PM ch. 2-1602.3a (1996): “If the d decision or issue tbe r bly

determined from the Claimant’s request, the CE should return a copy of the application to the
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with the hearing process, DFEC has erected procedural barriers which result in
narrow technical decisions rather than an equitable review of the merits of the
claim.

Furthermore, the reconsideration process is not timely. Although the
Procedure Manual states: “[t}he goal for issuing reconsideration decisions is 90
days from receipt of the request,”® this is not adhered to. In fact the process takes
80 long that the delay affects a Claimant’s other appeal rights. The ECAB will
accept appeals filed up to 1 year from the date of the last merit decision. If a
reconsideration decision is delayed beyond one year, the Claimant’s right to review
of the original decision by the ECAB is abrogated.

A program where many of its decisions are overturned when appealed, where
there are significant delays is reversing improper decisions and, as result, where
there are significant delays in the payment of compensation, is not streamlined to
provide customer service.

DFEC Does Not Treat Claimants in a Fair and Equitable Manner

As noted above, Congress has mandated “that injured or disabled employees
of all covered departments and agencies, including those of the United States Postal
Service, be treated in a fair and equitable manner.” However, DFEC does not carry
out this mandate. In an effort to mollify agency complaints regarding rising
compensation costs, DFEC has implemented procedures, of questionable fairness,

designed to reduce costs. This is plainly inconsistent with the workers’

Claimant for clarification and take no further action on the request.”

39



62

compensation covenant. It is also inconsistent with the purpose of the Act.

The Employees’ Compensation Appeals Board (ECAB), the highest appellate
body under the FECA, has consistently stated that the Act is a remedial statute and
should be broadly and liberally construed in favor of the injured employee to
effectuate its purpose and not in derogation of the employee's rights.9® The ECAB
has also stated that proceedings under the Act are not adversarial in nature nor is
the District Office a disinterested arbiter. While the Claimant has the burden to
establish entitlement to compensation, the District Office has an obligation to see
that justice is done.190 However, DFEC officials disregard this guidance.

According to its Strategic Plan, DFEC' “takes pride in its . . . people-oriented
administration.” The enormous numbers of complaints regarding DFEC's
treatment of injured employees give the lie to this statement. In fact, DFEC is
permeated with anti-Claimant bias.

When I pointed out, in one of my decisions, that the actions of a District
Office, in recovering an overpayment without any notice or hearing, violated the
fifth amendment’s guarantee of due process, Director, DFEC Markey cautioned me
not to make reference to Claimants’ constitutional rights in future decisions. He
made this statement after he discussed the case with Deputy Director, OWCP

Hallmark’s special assistant Mr. Dennis Mankin. Mr. Mankin, who has repeatedly

% FECA PM ch. 2-1602.2c (1996)

9 Stephen R. Lubin, 43 ECAB 564, 569 (1992). See also Peggy Ann Auvila, 45 ECAB 812, 814 (1994);
Erlin J. Belue, 13 ECAB 88, 89 (1961); Jo Ann Ensor, 9 ECAB 260, 266 (1957); Pear! Phillips
Parker, 39 ECAB 200, 205-6 (1956); Ana Torres (Henry Torres), 6 ECAB 375, 377 (1953); G.A. and
E.E. Wightman (George Muller Wightman), 5 ECAB 559, 562 (1953).

e Rebel L. Cantrell, 44 ECAB 660, 666 (1993); William J. Cantrell, 3¢ ECAB 1233 (1983); Gertrude
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made disparaging comments about injured employees and has repeatedly violated
the rights of Claimants, told Mr. Markey that advising Claimants of their
constitutional rights would “give them ideas” that would provide additional reasons
to challenge DFEC actions.

When I circulated a draft legal memorandum criticizing DFEC’s policy of
avoiding impartial medical examinations, Mr. Mankin told me that this sort of
research was not what I was hired to do. He also questioned whether I was
neglecting my assigned duties to do this legal research. I interpreted this as a
veiled threat to stop criticizing DFEC policy. As discussed below, Mr. Mankin has
also interfered with the integrity of the hearings process.

Section 8124(b)(1)19! of the FECA grants an injured employee, dissatisfied
with denial of his or her claim, the right to a hearing before a representative of the
Secretary of Labor. This authority has been delegated by regulation from the
Secretary, through the Assistant Secretary of Labor for Employment Standards, to
the Director, OWCP. The Director, OWCP has delegated the day-to-day
administration of the FECA to the Director, DFEC and has delegated the hearing
responsibilities to Hearing Representatives who hold § 8124(b)(1) hearings on
behalf of the Director, OWCP. However, organizationally, the Branch of Hearings
and Review is located in DFEC. There is an obvious conflict of interest in this

arrangement.

E. Evans 26 ECAB 195 (1974)
101 “fA] Clai t for e tion not eatisfied with a decision of the Secretary . . . is entitled, on
request made within 30 days after the date of the issuance of the decision, to a heanng on his
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Because of this arrangement, Director, DFEC Markey routinely violates the
integrity of the appeals process. As the top official involved with the day-to-day
administration of the FECA he has a vested interest in upholding the decisions of
the District Offices under his authority and direction. These offices carry out the
policies that Director Markey has established and their successful performance is
measured in part by how often their decisions are overturned.

Director Markey routinely reviews the decisions of Hearing Representatives.
This is a clear violation of the independence of the hearing process since Hearing
Representatives are delegees of the Director, OWCP. Director Markey directly
interferes with the rendering of fair decisions in favor of injured employees. He
does this by trying to intimidate Hearing Representatives into rewriting their
decisions and, when this is unsuccessful, actually overturning the decisions. When
Director Markey cannot intimidate Hearing Representatives into rewriting their
decisions he has them rewritten. I have received reports that hearing decisions are
being rewritten, without the knowledge of Hearing Representatives, and sent out
over the signature of the Hearing Representative. The majority of these decisions
are in favor of the injured employee since those are the only decisions that Director
Markey and members of his staff closely scrutinize.

In addition to interfering with the issuance of fair decisions, Director Markey
also reverses decisions in favor of injured employees which have been issued. He

does this by abusing the authority granted to the Director, OWCP under § 8128(a)

claim before a representative of the Secretary.” 5 U.S.C. § 8124(b)(1).
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of the FECA. The Employees’ Compensation Appeals Board (ECAB) has criticized
this practice of overturning hearing decisions.102

Section 8128(a) of the FECA authorizes the Secretary of Labor, at any time,
to review an award for or against the payment of compensation and revise the
award. This authority has been delegated by the Secretary to the Director, OWCP,
by regulation. It is readily apparent to any fair-minded individual that it is
inappropriate for Director Markey, as the head of DFEC, to set aside decisions of
Hearing Representatives, which go against DFEC. These Hearing Representatives
hold hearings as delegees of the Director, OWCP. To interfere with these decisions,
which are meant to be de novo decisions, destroys the fairness and the integrity of
the hearing process.

Director Markey interferes with the fairness of the hearing process with the
complicity of the Deputy Director, OWCP Hallmark, and members of Mr.
Hallmark's staff. The following is an illustrative example. Director Markey was
dissatisfied with the decision of a Hearing Representative in a particular case.
Mindful of the fact that the ECAB has criticized efforts to interfere with the hearing
process, Director Markey, or someone at his direction, had the hearing
representative's decision set aside under § 8128(a) and the injured employee was
told that his only appeal right was for another hearing. This is plainly illegal, since

an injured employee, dissatisfied with a decision, has the right to reconsideration of

102 “Ag much as the Office, or the employing establishment, may disagree with the hearing
representative's judgment, the Office may not simply impose its own interpretation of the evidence
without regard to the hearing representative’s review. To do so compromises the integrity of the

43



66

the decision or the right to appeal to the ECAB.1% When the Hearing
Representative assigned to hold the second hearing objected to this illegal
procedure, Mr. Hallmark's personal assistant, Mr. Dennis Mankin, inappropriately
badgered the Hearing Representative into scheduling the hearing.

Mr. Duncan, the Assistant Chief of Hearings and Review, also interferes with
the integrity of the hearings process. Mr. Duncan is blatantly anti-Claimant. He
regularly reads letters from case files out loud and laughs about the Claimants. Mr.
Duncan is also prejudiced against some attorneys who represent injured employees.
He tried to force me to rewrite a hearing decision because he claimed “[t}his
particular physician sees all of this attorney’s Claimants and routinely provides a
higher percentage of impairment.” I resisted this attempt on the grounds that
relying on how a physician ruled in other cases was prejudice, i.e., an unfavorable
opinion formed before the fact. I also wrote a memorandum complaining about this
prejudice stating

I disagree with the implied assumption of Mr. Duncan, i.e., simply

because the Claimant's physician routinely provides higher

impairment ratings, his opinion has diminished weight. It is readily
apparent to me that this District Office, as well as most other District

Offices, have preferred physicians to whom they refer Claimants

knowing that the physician will provide a report supporting a

reduction or denial of compensation. It is also apparent that this

District Office, as well as most others, use these physicians in tandem

as second opinion examiners and referee physicians. I note that the

remand rate from Hearings and Review is at least 38 percent. This
means that this District Office, as well as most others, routinely relies

appeals process.” Annie R. Luckett, Docket No. 94-4 (1995).

103 See 20 C.F.R. § 10.130: “A copy of the decision, together with information as to the right to a
hearing, to a reconsideration, and to an appeal to the Employees’ Compensation Appeals Board,
shall be mailed to the Claimant’s last know address.”
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on medical evidence which underestimates the Claimant's true

disability. Should we also apply the criterion advocated by Mr. Duncan

to the reports of these physicians? I believe that to use this criterion to

evaluate only the reports of Claimants' physicians would represent one

more example of the anti-Claimant bias which so permeates DFEC.

At least one Hearing Representative has publicly stated that “85% percent of
compensation claims are fraudulent.” This Hearing Representative also stated that
all stress cases are phony. Regional Director Kenneth Hamlet publicly threatened
to deny an injured employee’s claim again and again if she continued to contact her
elected representative to exercise her constitutional right to petition the
government for redress of her grievances. As noted above, when confronted with
the data showing a consistent remand rate of 45%, a senior OWCP official
attempted to minimize the significance of this shortcoming by stating that this
involved very few cases out of the total number of injuries reported.

These individuals and incidents are reflective of the arrogance and
insensitivity which permeates all of OWCP and DFEC. Why are such blatantly
anti-Claimant individuals permitted to work at the highest levels of OWCP and
DFEC in direct violation of the Congressional mandate that Federal employees be
treated in a fair and equitable manner?

Burden of Proof or Insurmountable Barrier?

A Claimant [for FECA benefits] has the burden of establishing by the
weight of reliable, probative and substantial evidence that the claimed
condition and the disability, if any, was caused, aggravated, or adversely
affected by the claimant's Federal employment. As a part of this burden,
the claimant must specify the employment incident or the factors or
conditions of employment to which the injury, disease or disability is
attributed, and must submit rationalized medical opinion evidence,
based upon a complete and accurate factual and medical background,
showing causal relationship between the claimed condition and the
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Federal employment.104
What do the terms “reliable, probative and substantial evidence” and “rationalized
medical opinion evidence” mean?

A workers compensation act is remedial legislation and evidence is to be
interpreted in a manner to effectuate its purpose. For example, factual evidence is
interpreted using the so-called “true doubt rule,” i.e., giving the benefit of the doubt
to the injured employee. “Giving the benefit of the doubt is the resolution in the
Claimant's favor of a conflict in evidence when the evidence truly supports two
opposing conclusions with equal force.”05 This means “[gliven two sets of
conflicting testimony of equal probative value, the examiner should find the facts to
be those which give the benefit of the doubt, as to which is the more accurate
account, to the Claimant.”106

Similarly, medical evidence need not meet the most stringent standard of
proof. The medical opinion of a physician supporting causal relationship does not
have to reduce the cause or etiology of a disease or condition to an absolute medical
certainty.1%” The opinion of a physician supporting causal relationship must be one

of reasonable medical certainty that the condition for which compensation is

14 20 C.F.R. § 10.110(a).

105 Federal (FECA) Procedure Manual, ch. 2-0809.3¢ (1984).

106 FECA PM ch. 2-0809.10d(3) (1984). While the true doubt rule has been found inapplicable to two
other workera’ compensation atatutes administered by OWCP, i.e., Maher Terminals, Inc. v.
Director, OWCP, 992 F.2d 1227 (3d Cir. 1993)(Longshore and Harbor Workers' Compensation Act);
Greenwich Collieries v. Director, OWCP, 990 F.2d 730 (3d Cir. 1993), aff'd sub nom. Director,
OWCP v. Greenwich Colliers, 512 U.S. 267 (1994)( Black Lung Benefits Act), these decisions were
based upon the fact that proceedings under those Acts are governed by § 554 of the Administrative
Procedure Act (dealing with adjudications). FECA proceedings are not governed by § 564 of the
APA, see 5 U.S.C. § 8124(b)(2).
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claimed is causally related to Federal employment and such relationship must be
supported with affirmative evidence, explained by medical rationale and be based
upon a complete and accurate medical and factual background of the Claimant.108

Burden of proof represents the necessity or duty of affirmatively proving a
fact or facts in dispute; it is the obligation of a party to establish by evidence a
requisite degree of belief concerning a fact in the mind of the adjudicator.!%? In the
law of evidence the term “burden of proof” encompasses two different concepts, i.e.,
the “burden of persuasion” which does not shift and requires the moving party to
establish all the elements of his case; and, the “burden of going forth with the
evidence” which shifts between the parties as a case proceeds.

While a Claimant for benefits has the ultimate burden of persuasion, it is
well established by Employees’ Compensation Appeals Board (ECAB) case law that
DFEC shares in the burden of going forward with the evidence. Proceedings under
the FECA are not adversarial in nature!1 and DFEC is not a disinterested arbiter.
While Claimants have the ultimate burden of persuasion to establish entitlement to
compensation,!l! DFEC shares responsibility in the development of the evidence,!12

particularly when such evidence is of the character normally obtained from the

107 See Kenneth J. Deerman, 34 ECAB 641 (1983).

108 See Margaret A. Donnelly, 15 ECAB 40 (1963); Morris Scanlon, 11 ECAB 384 ( 1960).

109 Black’s Law Dictionary (5% Ed. 1979) at 178.

110 See e.g., Rebel L. Cantrell, 44 ECAB 660 (1993); John J. Carlone, 41 ECAB 354 (1989); Walter A
Fundinger, Jr., 37 ECAB 200 (1985); William J. Cantrell, 34 ECAB 1233 (1983); Michael Gallo, 29
ECAB 159 (1978); Gertrude E. Evans, 26 ECAB 195 (1974); Mary A. Barnett (Frederick E.
Barnett), 17 ECAB 187 (1965).

1 20 C.F.R. § 10.110(a).

1z Elgine K. Kreymborg, 41 ECAB 256 (1989); Dorothy L. Sidwell, 36 ECAB, 699 (1985).
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employing establishment or other government source.13 DFEC has an obligation to
see that justice is done.!”* The ECAB has stated that once DFEC has begun
investigation of a claim, it must pursue the evidence as far as reasonably
possible,115 particularly when such evidence is in the possession of the government
employing establishment and is, therefore, more readily accessible to the Office.1!6

The question for consideration is what level of proof is necessary to sustain a
Claimant’s burden of persuasion? Is it preponderance of the evidence, clear and
convincing evidence or beyond a reasonable doubt?

Preponderance of evidence is evidence which is of greater weight or more
convincing than the evidence which is offered in opposition to it; that is, evidence
which, as a whole, shows that the fact sought to be proven is more probable than
not.117

Clear and convincing evidence is that measure of evidence which will produce
in the mind of the adjudicator a firm belief or conviction as to the facts alleged. It is
an intermediate standard, being more than the preponderance, but not to the level

of such certainty as is required by the beyond a reasonable doubt standard of a

113 See Robert A. Redmond, 40 ECAB 796, 800 (1989); Willie James Clark, 39 ECAB 1311, 1319
(1988); Henry Ross, Jr., 39 ECAB 373, 377 (1988); Leon C. Collier, 37 ECAB 378, 379 (1986);
Russell Martin Dawson, 32 ECAB 1998, 2004 (1981); Robert M. Brown, 30 ECAB 175, 178 (1978);
Ruth A. Hussey, 9 ECAB 292, 295 (1957).

14 See Gary L. Fowler, 45 ECAB 365, 373 (1994); Isidore J. Gennino, 35 ECAB 442, 448 (1983);
William J. Cantrell, 34 ECAB 1233 (1983); Stephen H. Calkins, Jr., 32 ECAB 1406, 1411 (1981);
Russell F. Polhemus, 32 ECAB 1066, 1069 (1981); Gertrude E. Evans, 26 ECAB 195, 200 (1974);
Mary A. Barnett (Frederick E. Barnett), 17 ECAB 187, 189-90 (1965); Eminiano V. Dela Rosa, 17
ECAB 164 (1965); John R. Lance, 13 ECAB 330 (1962); Annie M. Able, 13 ECAB 252 (1962);
William N. Saathoff, 8 ECAB 769 (1956); Roy L. Hinckley, Sr., 5 ECAB 197, 199-200 (1952); Joel
C. Webb, 4 ECAB 79, 84 (1950).

115 Monroe Fears, 43 ECAB 608, 611 (1992); Leon C. Collier, 37 ECAB 378 (1986).

118 Debbie J. Hobbs, 43 ECAB 135, 143 (1991); Willie James Clark, 39 ECAB 1311, 1319 (1988).
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criminal case.118

Beyond a reasonable doubt is that level of evidence which fully satisfies, and
entirely convinces to a moral certainty. It is the level of evidence necessary for a
criminal conviction.1!?

The Employees’ Compensation Appeals Board has pointed out the following
well-established principle concerning the interpretation of evidence:

a compensation award may not be based upon speculation, surmise or

conjecture; or stated differently, the award must be based upon

evidence, and where an inference, deduction. or conclusion is drawn,

there must be evidence to support such inference, deduction or

conclusion. The evidence required, however, 1s only that necessary to
convince the adjudicator that the conclusion drawn is rational, sound
and logical. It is not necessary that the evidence be go conclusive as to
suggest causal connection beyond all possible doubt in the mind of a
medical scientigt.12
It appears, therefore, that a Claimant must meet his or her burden of proof by a
preponderance of the evidence.12!
However, DFEC has increased a Claimant's burden of proof by requiring the
submission of evidence which meets the beyond a reasonable doubt standard.
DFEC routinely discredits the medical evidence submitted by Claimants because

the report is not “so conclusive as to suggest causal connection beyond all possible

doubt in the mind of a medical scientist.” Similarly, DFEC does not apply the “true

17 Black’s Law Dictionary (5t Ed. 1979) at 1064.

us Id. at 227.

ue Id. at 147.

1% Ronald L. Wi’sbn./.l3 ECAB 271, 275 (1991)(emphasis added). Accord Shirolyn J. Holmes, 39
ECAB 938 (1988); Laura Garcia, 32 ECAB 1336 (1981); Sherwood R. McCartney, 9 ECAB 129
(1956); Elizabeth Maypother, 5 ECAB 604 (1953).

121 “That t of evid y for the plaintiff to win a civil case. It is that degree of proof
which is more probable than not.” Black’s Law Dictionary (5' ed. 1979) at 1064.
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doubt” rule to factual evidence submitted by Claimants and gives greater weight to
the factual statements of employing agencies.
Manipulation of the Factual Evidence

Although DFEC continually states that claims processing under the FECA is
nonadversarial, the facts suggest otherwise. DFEC acts in collusion with employing
agencies to reduce or deny compensation.

For example, Director, DFEC Markey has been informed that the San
Antonio, Texas Post Office is having injured employees file a disclaimer which
states: “I do not desire to file a form CA-1 [notice of injury] or have medical
treatment at this time for the injury sustained on . . ..” This disclaimer is not on a
form approved by DFEC nor does it contain language which would protect an
injured employee’s right to compensation and continuation of pay. In fact Director
Markey was informed that the use of this improper form caused continuation of pay
to be denied. Furthermore, this disclaimer appears to be a violation of 18 US.C. §
1922 which makes it a criminal offense to withhold a report of injury.122 Apparently
DFEC has taken no action to address this clear violation despite a 1995 report from
the Department of Labor’s Inspector General noting that:

[clJommunications indicating that some Postal Service officials may

have hindered, delayed or discouraged the filing of compensation

claims and notices of traumatic injury/occupational disease in violation

of the Federal Employees’ Compensation were not consistently . . .
referred for investigation when appropriate.123

122 See n.185 infra and accompanying discussion.
123 See n.182 infra and accompanying text.
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I brought to Director Markey’'s attention a case in which the Philadelphia
Post Office had filed a false statement in an effort to prevent an eligible Claimant
from receiving benefits. Director Markey personally reviewed the case and
acknowledged that it had been done. However, he cautioned me, in the presence of
my supervisor that, “for the good of your career you should never state this in a
public forum or in any of your decisions.” I told him that him that he was seriously
mistaken if he thought that it was a secret that employing agencies are submitting
false information. Both Director Markey and my supervisor laughed. This is
evidence of clear collusion between DFEC and the U.S. Postal Service. There is
other evidence of this collusion.

The Postal Inspection Service aggressively investigates cases of injured
employees receiving long-term disability benefits. These investigations seek to
uncover evidence of fraud. However, despite the significant resources devoted to
this effort, the Postal Inspection Service has actually uncovered very little fraud.
At a March 30, 1998, oversight hearing before the House Workforce Protections
Subcommittee (Chair Ballenger, R., NC), representatives from the U.S. Postal
Inspection Service testified that they had successfully prosecuted only 5 cases of
fraud, dealing with receipt of FECA benefits, in the prior year.124

Nevertheless, the Postal Inspection Service relentlessly investigates FECA

124 [n the period July 1, 1995, to June 30, 1996, the U. S. Postal Service was billed for approximately
30% of the total benefits paid ($547.1 million of $1.8 billion total). The number of injuries reported
in FY96 was 175,052. The number of recipients on the periodic roll in FY96 was 58,329. Using
the Postal Service’s chargeback percent as a reasonable estimate of it share of these cases means
that there were approximately 70,014 Postal Service cases in FY96. Therefore the number of
fraud cases successfully prosecuted in 1997 was .007% of the number of U.S. Postal Service cases
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Claimants. In the course of these investigations, it prepares detailed reports, many
of which contain unsupported circumstantial evidence and conclusory
memorandums. Despite the fact that very few of these reports lead to convictions,
the Postal Inspection Service submits them to DFEC in an effort to deny claims.
District Offices accept these investigation reports at face value and use them to
reduce or terminate benefits.125 However District Offices will not accept
investigative reports compiled in connection with other proceedings, e.g., complaints
to the Equal Employment Opportunity Commission, where there has been no final
decision. It is clearly inequitable to accept Postal Inspection Service investigative
reports, in cases where there has been no final decision, and not accept EEOC
investigative reports.

Perhaps the most devastating area in which manipulation of the factual
evidence occurs is in preparation of the Statement of Accepted Facts (SOAF).
According to the DFEC Procedure Manual (PM) “[tlhe SOAF is one of the most
impbrtant documents a Claims Examiner (CE) prepares. Because the outcome of a
claim may depend on its completeness and accuracy, the SOAF must clearly and
fairly address the relevant information.”126 The Procedure Manual further provides

a. The SOAF is the written summary of the CE's findings of facts

pertinent to resolving a particular medical issue. Proper identification
of the necessary information should result in a complete and accurate

in FY96.

125 Hearing Representatives evaluate the credibility of these reports and only accept them when
their reliability and probative vajue have been established. However, Mr. Dennis Mankin tried to
order Hearing Representatives to accept these reports without question despite strenuous
objections from Hearing Representative.

126 FECA PM ch. 2-809.2 (1995).
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statement.

b. The SOAF provides a frame of reference for the physician reviewing
the medical evidence and/or examining the Claimant. It allows the
physician to place the medical questions posed in the larger context of
the mechanism of injury, the requirements of the Claimant’s job or the
conditions which prevailed in the workplace. It may also provide the
physician with a chronology of events after the injury.

¢. The SOAF is also the means by which factual findings which are the
sole responsibility of the CE, are separated from medical findings and
opinions, which are the province of the medical professional. This
separation of function will insure that the CE does not inadvertently
make medical decisions. Similarly, properly drawn SOAFs should
preclude physicians from making their own findings of facts.127

Before the Procedure Manual chapter on Statements of Accepted Facts was
revised in 1995, it contained the following explicit instructions on how to apply the
“true doubt” rule:

Giving the benefit of the doubt is the resolution in the Claimant’s favor
of a conflict in evidence when the evidence truly supports two opposing
conclusions with equal force. Such instances are rare, and the
examiner may find that further development of the facts or closer
scrutiny of the evidence allows a clear conclusion to be drawn. An
examiner should not be reluctant, however, to grant the benefit of a

doubt to the Claimant, since doing so is entirely consistent with the
underlyi ose of compensation law.128

However, these instructions were eliminated in 1995 when this chapter of the
Procedure Manual was revised. FECA Transmittal No. 95-27 (June 1, 1995), which
disseminated the revisions, explained the changes in the following terms: “[t}he
text of this chapter has been streamlined, and references to other parts of the PM

and to ECAB decisions have been added or updated.” The term “streamlined” does

127 FECA PM ch. 2-809.4 (1995)
128 FECA PM ch. 2-809.3c (1984)( emphasis added).
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not convey the true extent of how this important chapter was substantively
changed.

As noted above, in commenting on the development of the evidence, the
Employees’ Compensation Appeals Board (ECAB) has stated that proceedings
under the FECA are not adversarial in nature and that DFEC is not a disinterested
arbiter.12® While a Claimant has the ultimate burden of persuasion, DFEC shares
the responsibility in going forward with the evidence, particularly when such
evidence is of the character normally obtained from the employing establishment or
other government source. DFEC has an obligation to see that justice is done. The
ECAB has also stated that once DFEC has begun investigation of a claim, it must
pursue the evidence as far as reasonably possible.

In addition to eliminating any discussion of the “true doubt” rule, the revised
chapter has also de-emphasized the Claims Examiner’'s responsibility to assist in
the development of the evidence and the obligation to see that justice is done. Prior
to its revision the SOAF chapter contained the following explicit instructions
regarding the responsibilities of the Claims Examiner in developing and evaluating
the factual evidence:

Whenever possible, the examiner should assist in the development of

the claim by recognizing the best source of needed information and by

counseling the Claimant and other parties to the claim how the
information can best be provided.!3®

129 See n.99 supra and accompanying text.

130 FECA PM ch. 2-809.5e (1984) (emphasia added). This obligation to assist in the development of
the evidence is consistent with ECAB case law and is reflected in the current regulations: “The
Office may, in its discretion, undertake to develop either factual or medical evidence for
determination of the ¢laim.” 20 C.F.R. § 10.110(b).
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(2) In the absence of evidence to the contrary, the statements of the
Claimant are to be accepted as factual. The fact that the Claimant is
an interested party who stands to benefit from the acceptance of the
claim may not be used to discredit his/her statements. Credible
contrary evidence may consist of testimony from others who are in a
position to dispute the facts as presented by the Claimant or by
internal logical inconsistencies in the Claimant’s statements when
compared with the known circumstances of a claim.

(8) Given two sets of conflicting testimony of equal probative value,
the examiner should find the facts to be those which give the benefit of
the doubt, as to which is the more accurate account, to the Claimant.!31

The revisions to the SOAF chapter have allowed this document to change

from a written summary of the evidence into a biased evaluation of the facts. This

effort is directly contrary to established case law and is another example of how

DFEC does not treat Claimants in a fair and equitable manner.

DFEC's response to requests from Claimants and their attorney to review the

SOAF, and questions being sent to the second opinion physician (SECOP), is

revealing. In an October 21, 1997, letter, Director, DFEC Markey wrote:

the [SECOP] procedure does not contemplate that a copy of the
Statement of Accepted Facts or questions asked of a second opinion
physician be provided to a Claimant or representative as a matter of
course. Such a provision may result in needless questions, confusion
and sometimes disputes, thereby slowing the adjudication process and
delaying, in some cases, timely payment of due compensation.

As with his response to the pre-hearing remand recommendation,!32 Director

Markey once again responds with conclusory statements and irrelevant objections.

In discussing the responsibilities of the Claims Examiner (CE) during preparation

1t FECA PM ch. 2-809.10d (1984).
132 See n.88 supra and accompanying text.
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of the SOAF, the Procedure Manual states:

[w]hen allegations are made or conflicting evidence ig received, the CE

must provide the interested parties an opportunity to comment on the

testimony and offer evidence to refute the testimony. In addition to

ensuring that the facts are known to the parties, the process is also a

useful vehicle for developing the claim, refining the issues for the CE,

and assisting in the resolution of conflicts prior to making findings of

facts.133
It appears to be a distinction without a difference to distinguish the period before
the preparation of the SOAF from the period after its preparation, for purposes of
obtaining Claimant input. If providing Claimants with an opportunity to review
the SOAF would be helpful in “ensuring that the facts are known to the parties . . .
{and] refining the issues for the CE,” what is the objection? Giving Claimants this
opportunity is especially important since “[t]he SOAF is one of the most important
documents a Claims Examiner (CE) prepares.”

However, Director Markey states that doing so “may result in needless
questions, confusion and sometimes disputes.” What questions are needless when
their purpose is to clarify the factual evidence? What disputes are needless when
their purpose is to insure that the SOAF is accurate and complete? “Because the
outcome of a claim may depend on its completeness and accuracy, the SOAF must
clearly and fairly address the relevant information.”!34 Fairness and equity demand
that every effort be employed to guarantee this.

Director Markey also alleges that legitimate questions and disputes will slow

the adjudication process and delay the timely payment of compensation. This

133 FECA PM ch. 2-809.5d (1995).
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concern is strange coming from a program which routinely engages in practices
which slow the adjudication process and delay the timely payment of benefits.

The flawed procedures employed in developing SOAFs also have significant
repercussions on development of the medical evidence since

[t]he SOAF provides a frame of reference for the physician reviewing

the medical evidence and/or examining the Claimant. It allows the

physician to place the medical questions posed in the larger context of

the mechanism of injury, the requirements of the Claimant’s job or the

conditions which prevailed in the workplace. It may also provide the

physician with a chronology of events after the injury.13%

Manipulation of the Medical Evidence

DFEC’s handling of medical evidence is unfair and inequitable. It weighs the
medical evidence to determine which opinion has the most probative value.
However, as noted above, DFEC routinely discounts medical evidence submitted by
Claimants since it does not establish causal relationship beyond a reasonable doubt.

DFEC further diminishes the Claimant's medical evidence by resorting to
paid consultants (second opinion physicians or SECOPS) who produce medical
reports which include opinions requested by DFEC solely to deny claims. These
SECOPs base their opinions on flawed SOAFs and leading questions from Claims
Examiners. Although the Act requires DFEC to obtain a third opinion when there
18 any disagreement between the SECOP and the Claimant’s physician, DFEC has

characterized this as “a time-consuming process which is not always necessary.” It

avoids its statutory obligation by investing the SECOP’s opinion with exaggerated

14 FECA PM ch. 2-809.2 (1995).
135 FECA PM ch. 2-809.4b (1995).
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weight and, through spurious reasoning, by diminishing the weight of the
Claimant’s medical evidence. DFEC has adopted its questionable policy by ignoring
a clear statutory mandate.

As presently written, § 8124 of the Federal Employees’ Compensation Act!%6
states: “[i}f there is disagreement between the physician making the examination
for the United States and the physician of the employee, the Secretary shall appoint
a third physician who shall make an examination.”

However, when passed in 1916,37 § 22 of the Federal Employees’
Compensation Act read: “[t]hat in case of any disagreement between the physician
making an examination on the part of the United States and the employee’s
physician the commission shall appoint a third physician, duly qualified, who shall
make an examination.”138

This language remained undisturbed until 1966, when Title 5, United States
Code, was re-enacted “codifying the general and permanent laws relating to the
organization of the Government of the United States and to its civilian Officers and
employees.”13¢ As recodified, § 22 became part of 5 U.S.C. § 8123(a). It then read:

[i}ff there is disagreement between the physician making the

examination for the United States and the physician of the employee,

the Secretary shall appoint a third physician who shall make an

examination.

Section 7, of Pub. L. 89-554, stated:

1% 51J.S.C. § 8123(a)

137 An Act of September 7, 1916, ch. 458, 39 Stat. 742.

138 39 Stat. 747, § 22 (codified at 5 U.S.C. § 771) (emphasis added).
132 Pub. L. No. 89-554, 80 Stat. 378 (1966).
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(a) The legislative purpose in enacting sections 1-6 of this Act is to
restate, without substantive change, the laws replaced by those
sections on the effective date of this Act. . . .

* * *

(e) An inference of a legislative construction is not to be drawn by

reason of the location in the United States Code of a provision enacted

by this Act of by reason of the caption or catchline thereof.140

Therefore, the phrase “disagreement” in present § 8123(a) cannot be a
substantive change from the phrase “any disagreement” used in § 22 of the 1916 Act
and later codified, with de minimis change, at 5 U.S.C. § 8123. This means that

“{ilf there is {any] disagreement between the physician making an examination on

the part of the United States and the physician of the employee, the Secretary shall
appoint a third physician who shall make an examination.”

Where statutory language is clear and unambiguous, it must be applied as
written.!¥l Where a statute is silent or ambiguous, courts will defer to an agency's
legal interpretation where it is a permissible interpretation.142 The language of
current § 8123(a) is clear, unambiguous, and, as noted above, has been in the Act

since it was passed.

140 80 Stat. 631 (emphasis added).

4l Estate of Cowart v. Nicklos Drilling Co., 505 U.S. 469, 475 (1992)(In a statutory construction
case, the beginning point must be the language of the statute, and when a atatute speaks with
clarity to an issue judicial inquiry into the statute’s meaning, in all but the most extraordinary
ar tances, is finished

12 Cheuvron U.S.A., Inc. v. NRDC, 467 U.S. 837, 842-3 (1984)(When a court reviews an agency's
construction of the statute which it administers, it is confronted with two questions. First, as
always, is the question whether Congress has directly spoken to the precise question at issue. If
the intent of Congress is clear, that is the end of the matter; for the court, as well as the agency,
must give effect to the unambiguously expressed intent of Congress. If the statute is silent or
ambiguous with respect to the specific issue, the question for the court is whether the agency's
answer is based on a permissible construction of the statute.)
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Despite this clear statutory mandate, however, the Procedure Manual
contains the following instructions:

[tlhe findings or opinions of {the SECOP] will often differ from those of

the claimant's attending physician. If of equal weight, the differing

opinions would constitute a conflict requiring referral to a third

physician. This is a time-consuming process!4? which is not always
necessary. Frequently a decision can be reached by weighing the
medical evidence of record without referral to a referee specialist.14¢

Efforts to “weigh the medical evidence” have resulted, by inductive reasoning,
in abuses of the impartiality of the system. By seeking to invest the opinion of the
SECOP with greater weight, in an effort to avoid the statutory requirement to
obtain a third, impartial opinion, Claims Examiners have distorted the meaning of
medical reports. Director, DFEC Markey promotes these abuses. He and members
of his staff routinely travel around the country, to DFEC District Offices,
encouraging Claims Examiners to ignore the requirements of § 8123(a) of the
FECA. He does this by encouraging Claims Examiners to find that the opinion of
the SECOP has more weight than the opinion of the treating physician.

One unforeseen, but nonetheless significant, result of this use of the SECOP’s
opinion to deny benefits has been to reduce the pool of available physicians. Claims
Examiners, in an effort to enhance the opinion of the SECOP routinely send follow-
up questions to the doctor. These questions are often leading and just as often

designed solely to elicit information which can then be used to deny the claim for

compensation. Many physicians consider these questions to be an intrusive burden.

143 Another example of DFEC's headlong efforts to quickly adjudicate cases at the expense of an
appropriate evaluation of all the evidence.
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Indeed, they consider the whole process to be of questionable impartiality. Because
of these concerns, many doctors have stopped treating Federal workers’
compensation patients. Thus the pool of available doctors has shrunk to those who
will give the District Offices the opinion they want. This undermines the
impartiality of the system and is another reason why the District Offices should
follow the statutory mandate to obtain the opinion of a third physician.

In response to numerous complaints about DFEC’s development of the
medical evidence Chairman William D. Ford, of the House Committee on Education
and Labor, asked the General Accounting Office (GAO) to review how OWCP
obtained and used medical evidence. Even though GAO evaluated DFEC’s
physician selection process and found it unbiased, its reportl4s was deeply flawed
and of questionable relevance.

GAO examined cases where benefits were terminated during fiscal years
1991 and 1992. However these periods were prior to full implementation of DFEC’s
Periodic Roll Management (PRM) Project (April 1992) and Quality Case
Management (QCM) procedures (FY94). Table 3, above, documents that the
number of SECOPs have increased dramatically since calendar year 1994.14 DFEC
has continually implemented its policy of weighing the medical evidence to avoid
what it described as the “time-consuming” process of obtaining an impartial medical

examination. As the number of cases reviewed increased, the number of SECOPs

44 FECA PM ch. 2-810.9h.
145 Federal Employees’ Compensation Act: No Evidence that Labor's Physician Selection Processes
Biased Claims Decisions Report GAO/GGC-94-67 (1994)
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also increased. Table 3 contains data which supports a positive correlation between
the number of QCM cases and the number of SECOPs. Similarly, according to the
data summarized in Table 2, above, the number of cases reviewed by the PRM
Project increased dramatically after 1994. Both these increases are positively
correlated with the number of hearing requests. Since FY94, the H&R remand rate
has averaged approximately 40%, indicating that the quality of the decisions was
poor.

GAO identified its universe as those cases which were closed and benefits
terminated during fiscal years 1991 and 1992. This resulted in a universe of 4,126
cases. However, during fiscal years 1994 and 1995, DFEC reduced or terminated
benefits in 4,900 periodic roll cases. This one category of cases represented a 19%
increase in the total terminations during the period evaluated by GAQ. Between
FY94 and FY95, the number of SECOP scheduled shows a positive correlation with
the number of periodic roll cases which had benefits reduced or terminated.

GAO only analyzed cases in which impartial medical examinations (IMEs)
were conducted when determining whether DFEC repeatedly used the same
physicians for examinations. However, since DFEC has emphasized that IMEs are
not necessary, more terminations are based upon the use of SECOPs. Analyzing
which physicians DFEC uses for SECOPs would be more relevant to the
determination of whether DFEC repeatedly uses the same physicians.

Finally, GAO restricted its universe to closed cases where benefits were

18 Up 240%.
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terminated. This neglects those cases where benefits were terminated based upon
the improper use of a SECOP and the termination was overturned on appeal. Cases
of this type would still be open. As noted in Table 4, above, the remand rate has
averaged 45% over 9 years. This means that a large numbers of these terminations,
based upon the improper use of SECOPs, were actually incorrect.

For these reasons, 1 believe GAO’s conclusions are no longer valid.
Furthermore, it appears questionable whether GAO’s conclusions were valid when
made. As noted above, GAO’s universe was skewed and did not present an accurate
picture of the total process of using SECOPs. Also, GAO did not sample open cases
which had a SECOP. During fiscal years 1991 and 1992, the average remand rate
was 47%. Therefore, during those years, where the termination of benefits was
based upon the improper use of a SECOP, nearly 50% of the decisions were
overturned and benefits reinstated. In addition, since DFEC was encouraging
Claims Examiners to avoid using IMEs, GAO erred in only sampling bills paid to
IMEs when determining whether DFEC repeatedly used the same physicians.

Questionable procedures used to develop the factual and medical evidence
have contributed to large numbers of improperly denied cases!4” and have caused
the wunfair reduction of benefits through suspect wage-earning capacity

determinations.

147 In FY96 DFEC received 10,500 serious injuries. It also received 7,991 hearing requests and 830
requests for written record review (ROR) for a total of 8,821, which represents 84% of the serious
injuries reported. These requests resulted in 5008 merit decisions (56%) of which 2234 (43%) were
remands. Remranded cases represented 21% of the serious injuries reported. As noted above, this
does not represent the total number of erroneous decisions. See e.g. n.77 supra and accompanying
text.
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Flawed Wage Earning Capacity Determinations

If a Claimant is partially disabled, compensation is paid based upon the
difference between the date of injury payrate and the Claimant's wage-earning
capacity which

is determined by his actual earnings if his actual earnings fairly and
reasonably represent his wage-earning capacity. If the actual earnings
of the employee do not fairly and reasonably represent his wage-earning
capacity or if the employee has no actual earnings, his wage-earning
capacity as appears reasonable under the circumstances is determined
with due regard to--

(1) the nature of his injury;

(2) the degree of physical impairment;

(3) his usual employment;

(4) his age;

(5) his qualifications for other employment;

(6) the availability of suitable employment; and

(7) other factors or circumstances which may affect his

wage-earning capacity in his disabled condition.14®

Once a District Office determines, based upon medical evidence which can be
unfairly obtained, that a Claimant is not totally disabled,14 it will proceed to
establish the Claimant’s earning capacity.

An employing agency may also develop medical evidence, through fitness-for-
duty examinations, to establish that a Claimant is only partially disabled. Based
upon this medical evidence, an agency may offer the injured employee alternative

employment%® or limited duty.!! The employing agency sends any offer of

8 5U.S.C. § 8115(a)

149 “When a per tly disabled employee who t return to the position held at the time of
injury due to the remdunln of the employment injury has recovered sufficiently to be able to
perform some type of work, the employee must seek suitable work either in the Government or in
private employment.” 20 C.R.F. § 10.124(d).

100 “A gpecific alternative position which is available within the agency and for which the agency has
furnished the employee with a written description of the specific dutiea and physical
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alternative employment or limited duty to the District Office for a suitability
determination. The offer must be in writing and include, among other things, a
description of the duties to be performed and the specific physical requirements of
the position and any special demands of the workload or unusual working
conditions.

The District Office evaluates the suitability of the position, taking into
account the Claimant’s physical condition and the duration of the employment
offered. If the position is found to be suitable, the District Office advises the
Claimant in writing of the suitability determination and gives the Claimant 30 days
to either accept the job or provide a written explanation of the reasons for refusing
it. All of the foregoing is the responsibility of the District Office and cannot be
delegated to the employing agency. The Claimant’s wage-earning capacity is then
determined based upon the wages of the suitable alternative position.

Pursuant to § 8104(a) of the FECA, DFEC may direct a disabled employee to
undergo vocational rehabilitation. If, in the opinion of the District Office, the
Claimant, without good cause, fails or refuses to apply for or participate in the
vocational rehabilitation process, the District Office may reduce prospectively the
Claimant’s compensation based upon “what would probably have been the
employee’s wage-earning capacity had there not been such failure or refusal.”152

Where the failure or refusal occurs in the preliminary stages of the vocational

requirements.” 20 C.F.R. § 10.123(c)(1).
151 Duty which accommodates the restrictions and limitations imposed on the employee by the
injury. 20 C.F.R. § 10.123(c)(2).
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rehabilitation effort and the District Office cannot determine what the Claimant’s
wage-earning capacity would have been, the District Office will assume that

the vocational rehabilitation effort would have resulted in a return to

work with no loss of wage earning capacity, and the Office will reduce

the employee’s monetary compensation accordingly. Any reduction in

the employee’s monetary compensation under this provision shall

continue until the employee in good faith complies with the direction of

the Office.153

When vocational rehabilitation is not feasible, the Claimant’s wage-earning
capacity is determined based upon a position deemed suitable but not actually held,
a so-called “constructed” wage-earning capacity. Selection of this position will
employ the factors listed in § 8115(a) of the FECA.

Where no vocational rehabilitation services were provided, DFEC’s
Rehabilitation Specialist (RS) will provide a report which includes 2 or 3 jobs which
are medically and vocationally suitable for the Claimant. The report will include
the job number from the Department of Labor’s Dictionary of Occupational Titles
and how the specific vocational preparation for the jobs selected were achieved. The
RS will also comment on whether the job is reasonably available in the Claimant’s
commuting area.!54

The Claims Examiner is responsible for determining whether the medical

evidence establishes that the Claimant is able to perform the job, taking into

consideration medical conditions due to the work-related injury or disease and any

12 5U.S.C. § 8113(b).
183 20 C.F.R. § 10.124(f)
164 FECA PM ch. 2-8014.8b.
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pre-existing medical condition.13 Once the Claims Examiner determines that the
job is suitable, the CE provides the Claimant with a pre-reduction notice and gives
the Claimant 30 days to respond.

As with so many of DFEC’s procedures, the wage-earning capacity
determination process has many areas susceptible to abuse. As discussed above,
the medical evidence may be selectively developed and evaluated to show that the
injured employee is capable of performing some work. DFEC’s Strategic Goal of
reducing the number of “lost production days” has made this an important objective.

Once the medical evidence establishes that the Claimant is not totally
disabled, a District Office RS will select positions for a “constructed” wage-earning
capacity determination. In many cases the Claimant is not qualified for the
position. However, the RS can state that the position is suitable and reasonably
available in the Claimant’s commuting area without providing any corroborating
evidence. The Procedure Manual states that “[blecause the RS is an expert in the
field of vocational rehabilitation, the CE may rely on his or her opinion as to
whether the job is reasonably available and vocationally suitable.”156 After a
hearing, however, the RS’s opinion will be rejected unless there is a basis for the
opinion. DFEC is improperly using the unverified opinions of Rehabilitation
Specialist to unfairly reduce or terminate benefits.

Employing agencies also have a financial incentive to develop medical

evidence which establishes that a Claimant is only partially disabled. Based upon

188 FECA PM ch. 2-8014.8d.
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this evidence an agency will make an offer of alternative employment. However,
although that District Office is required to make a suitability evaluation of the
position it does not do so in many cases. Instead the District Office will rely on the
agency’s statement that the position is suitable. The employing agency often will
not make a written offer of alternative employment. Instead, the agency will assure
the District Office that they can provide a position which accommodates the
Claimant’s residual disability. However, without a written job offer, the agency
can, and often does, force the Claimant to perform other, medically unsuitable
duties. One important reason that wage-earning capacity determinations are
reversed when appealed is that the medical evidence does not establish that the
Claimant can perform the selected job.

Another important reason that wage-earning capacity determinations are
reversed is inappropriate job selection. As noted above, DFEC is improperly using
the unverified opinions of Rehabilitation Specialist to unfairly reduce or terminate
benefits. However a Claimant is unable to challenge the suitability of the position
selected since the opinion of the RS is presumptively valid. Once the position is
identified and the Claimant is told it is suitable, he or she has no alternative but to
take the position and appeal.

In FY92, DFEC carried out a pilot test of early interventions in disability
cases using registered nurses to visit injured employees and in assist in their

medical case management and early return to work.

16 FECA PM ch. 2-814.8b(2).
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The assigned nurse contacts the injured worker, the worker’s
physician, and the employer to determine the worker's treatment,
prognosis, and potential for return to light or full duty. In most cases,
nurses are expected to help the worker get back to work in 120-180
days. When the worker is back at work, the nurse follows his or her
progress for a period of 60 days.157

Early nurse interventions became an important part of the Quality Case
Management (QCM) procedures. The FY34 Report described QCM in the following
manner

[tlhe guiding principle of this new approach . . . is early, active
management of the case through staff teamwork, leading to return to
light or alternative work if possible. If intervention by the
occupational health or rehabilitation nurse does not lead to return to
work, the case is expected to move quickly to medical and vocational
evaluation. If evaluation supports a wage-earning capacity, the
mmjured worker 18 advised that OWCP judges him or her to be partially
disabled, and that benefits will be adjusted (58

In the FY92 Report, DFEC stated

[t]he DFEC rehabilitation program grew significantly after 1986 when
the division began to emphasize rehabilitation services in preference to
earning capacity determinations not based on actual employment. In
the intervening years, the program went from serving 3,574 workers in
1986 to serving 10,401 in 1992.159

However, by FY93, DFEC was once again using its rehabilitation program to
establish estimated earning capacities. The FY33 Report stated:

[wlorking through private rehabilitation counselors, the rehabilitation
specialist evaluates the workers’ skills and experience and the
potential job market to arrive at an estimated wage-earning capacity
potential, and a plan to place the worker, perhaps after a period of
training.160

157 FY96 Report at 37.
188 F'Y94 Report at 17 (emphasis added).
169 FY92 Report at 13.
160 FY93 Report at 13.
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This change in strategy is reflected in the data summarized in Table 7. As
the number of nurse interventions increased, the number of rehabilitations
decreased. This strategy appears to be based upon the fact that nurse interventions
cost less per cases than rehabilitations.16!

Table 7: Relationship between Nurse Interventions and Hearing Requests

Year Injuries Interventions Rehabilitations Hearing ROR Remand
Cases Remploys Cases Rehabs Requests Requests Rate

1993 107167 9883 691 9883 1000 6710 544 45%
1994 113722 5530 1541 7778 1018 6703 583 40%
1995 105483 10574 3275 6465 893 7250 806 38%
1996 100064 14235 4623 6049 842 7991 830 43%

As with the PRM project and QCM procedures,12 increased implementation
of early nurse interventions is positively correlated with an increase in hearing
requests, i.e., early nurse interventions increased by 44% from 1993 to 1996, while
hearing requests, including requests for written record reviews, increased by 22%
during the same period. After spiking in 1994, injuries during this period dropped
by 7%.

The true success of early nurse intervention has not been validated. As with
so many other initiatives, DFEC has not reported meaningful statistics. For
example, DFEC states

[wlith more comprehensive use of nurse services, and attention to

these [initial periods of disability], the FEC nurse program helped the
office resolve 73 percent of disability cases within one year of the date

161 See FY96 Repori at 38 (data showing average cost per case dropping as the number of cases
receiving return-to-work services increased).
162 See Tables 2 and 3, supra.
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that disability began. Several offices began to meet the second goal,
that of resolving 90 percent within two years.163

However, what does the term “resolved” mean? Although nurses are required to
follow the injured employee’s progress for a period of 60 days, DFEC has not
reported what this monitoring reveals. Furthermore, DFEC does not report how
many of these “resolutions” were successful, i.e., how many of these return-to-work
efforts were sustained on appeal and how many injured workers actually remain
employed. The return to work success could be measured by determining how many
of the Claimant receiving early nurse intervention services suffer a recurrence of
disability. Similarly, it would be worthwhile to know how many Claimants actually
find early nurse intervention to be better service since this is one of the reasons
DFEC implemented the process.!64
DFEC Tightens the Screws

Rather than address some of its systemic problems, DFEC has proposed
regulations which would actually exacerbate the problems.165 Section 10.150(b)!66
of the current regulations states

In the administration of the Act, the Office has one general policy,

which is to follow and to adhere to the principles of workers'

compensation law as stated in the opinions of the Supreme Court, the

Federal Circuit Courts of Appeal, and the District Courts of the United
States, as they may appropriately be applied or have been determined

163 FY96 Report at 38,

64 “To provide better service to Claimants and effect cost savings as well, DFEC instituted new case
management procedures in 1993. . . . They rely heavily on the use of registered nurses under
contract to OWCP to work; with [ ] Claimants and their physicians to clarify the nature and extent
of injury-related disability.” Id. It would also be useful to know how Claimants’ physicians view
this service.

185 §2 Fed. Reg. 67,120 (1997) (to be codified at 20 C.F.R. pt. 10).

166 20 C.F.R. § 10.150(b) (1996).
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by the Employees' Compensation Appeals Board (ECAB) to apply in
like situations arising under the Act. In addition, decisions and
opinions of the judicial tribunals of the several States furnish
principles of law of general applicability in the specialized field of
workers' compensation, which form parts of the foundation of general
principles relied upon in the application and interpretation of the Act.
The Office applies the provision of the Act applicable in respect to a
particular case or situation, to the extent that such provision can
readily be applied without extrinsic aid, but where such aid is
necessary the source thereof is the body of principles embodied in
authoritative decisions of the courts and the ECAB within such well-
recognized branch of the law.

DFEC proposes to drop this language as unnecessary.167 DFEC wants
to further divorce itself from the general concept of workers’ compensation
and the equitable principles which form the basis for this remedial social
covenant.
As noted above, injured employees are not given enough time to submit
necessary information. As a result their claims are prematurely denied and
this results in an inevitable remand. The current regulations state
If a Claimant initially submits supportive factual and/or medical
evidence which is not sufficient to carry the burden of proof, the Office
will inform the Claimant of the defects in proof and grant at least 30
calendar days for the Claimant to submit the evidence required to
submit the evidence required to meet the burden of proof.168
Director, DFEC Markey has already acknowledged that District Offices are not
complying with this regulation. Furthermore, it is obvious that 30 days is too short

a period. Acting Director Hallmark testified that the 30 day period would be

extended for good cause. However, rather than modify the regulation to incorporate

167 62 Fed. Reg. 67,121.
68 20 C.F.R. § 10.110.(b).
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the good cause extension, DFEC instead has shortened the period. The proposed
regulation states
If the Claimant submits factual evidence, medical evidence, or both,
but OWCP determines that this evidence is not sufficient to meet the
burden of proof, OWCP will inform the employee of the additional
evidence needed. The Claimant will be allowed up_to 30 calendar days
to submit the evidence required.169
Where 30 days had been the minimum time period allowed for the submission of
evidence, it has now become the maximum. As noted above, it does not appear
reasonable to grant injured employees less time to submit evidence when they
already have insufficient time.
Similarly, when DFEC intends to reduce or terminate benefits, the proposed
regulations state
OWCP will provide the beneficiary with written notice of the proposed
action and give him or her 30 days to submit relevant evidence or
argument to support entitlement to continued payment of
compensation. This notice will include a description of the reasons for
the proposed action and a copy of the evidence upon which OWCP is
basing its determination. Payment of compensation will continue until
any evidence or argument submitted has been reviewed and an
appropriate decision has been issued, or until 30 days have elapsed if
no additional evidence or argument is submitted.17®
The proposed regulations further state: “OWCP will not grant any request
for an extension of this 30-day period.”171

With respect to the development of evidence, DFEC has chosen to neglect its

obligation to see that justice is done by sharing in the burden of going forward with

162 Section 10.121 at 62 Fed. Reg. 67,143 (emphasis added).
170 Section 10.540(a) at 62 Fed. Reg. 67,156.
171 Id,, Section 10.541(a).
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the evidence. In the preamble to its proposed regulations DFEC states:

The discussion of development of claims by OWCP found in current §

10.110(b) has been omitted from the proposed regulations. This

discussion has proven to be misleading, and was mistakenly assumed

to be a commitment by OWCP to undertake development, despite the

fact that it only describes what OWCP may, on an ad hoc basis, do

even though the burden of proof to establish the elements of the claim

is on the Claimant at all times.!72
The FECA is remedial legislation and DFEC is charged with insuring that injured
employees are treated in a fair and equitable manner. Since proceedings under the
FECA are not adversarial, principles of equity demand that DFEC not act as a
disinterested arbiter but assist Claimants with the development of their claims.
This assistance does not replace the Claimant’s ultimate burden of persuasion but
represents DFEC’s duty to see that justice is done.

In addition to stiffening a Claimant’s burden of persuasion, DFEC has
eliminated its own burden of proof for rescinding acceptance of claims. It is well
established by ECAB case law that once DFEC accepts a claim, it has the burden of
justifying termination of modification of compensation.’”™ This holds true where
DFEC later decides that it has erroneously accepted a claim for compensation. To
justify rescission of acceptance, DFEC must establish that its prior acceptance was

erroneous based on new or different evidence or through new legal argument and/or

rationale.174

172 62 Fed. Reg. 67,121.

173 See Frank J. Mela, Jr., 41 ECAB 115 (1989); Harold S. McGough, 36 ECAB 332 (1984).

14 See Laura H. Hoexter (Nicholas P. Hoexter), 44 ECAB 987 (1993); Alphonzo Walker, 42 ECAB 129
(1990), petition for recon. denied, 42 ECAB 659 (1991); Beth A. Quimby, 41 ECAB 683 (1990);
Roseanna Brennan, 41 ECAB 92 (1989), petition for recon. denied, 41 ECAB 371, (1990); Daniel E.
Phillips, 40 ECAB 1111 (1989), petition for recon. denied, 41 ECAB 201 (1990).
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In Daniel E. Phillips'" the ECAB held that in order to reopen and rescind its
prior acceptance of a claim, DFEC "must establish that its prior acceptance ;was
erroneous through new or different evidence and that it is not merely second-
guessing the initial set of adjudicating officials." In Roseanna Brennan!’® the
ECAB indicated that DFEC was obliged to "[introduce] new evidence, legal
arguments, and rationale which justify its rescission" of the prior acceptance. In
Beth A. Quimby'™ the ECAB stated: "to justify a rescission of acceptance of a claim,
[DFEC] must show that it based its decision on new evidence, legal arguments
and/or rationale."

The proposed regulations eliminate this requirement noting: “[t}he ECAB
reached [its] conclusion without specifying any statutory or regulatory basis for this
limitation. Its only rationale was its opinion that reopening a decision should not
become a surreptitious route for OWCP to readjudicate a claim.”1’8 DFEC states
that the proposed regulation “adopts the long-standing position of the Director
[OWCP] that the plain language of section 8128(a) authorizes the Director, without
pre-condition, to review a decision ‘at any time.”

It is questionable whether DFEC has the authority to limit the jurisdiction of
the ECAB to review the actions of the Director in rescinding the acceptance of
claims. Section 8149 of the FECA describes the authority of the Secretary with

regard to the ECAB. This authority has not been delegated, along with the other

175 40 ECAB 1111 (1989), petition for recon. denied 41 ECAB 201 (1989).
176 4] ECAB 92 (1989), petition for recon. denied 41 ECAB 371 (1990).
177 41 ECAB 683 (1990).
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powers of the Secretary under the FECA, to the Director, OWCP. Similarly, the
principle of stare decisis would appear to deprive DFEC of the authority to question
the legitimacy of ECAB case law in this manner.

The current regulations permit postponement of hearing for good cause.
However, the proposed regulations state:

Once the oral hearing is scheduled and OWCP has mailed appropriate

written notice to the Claimant, the oral hearing cannot be postponed at

the Claimant's request for any reason, unless the hearing

representative can reschedule the hearing on the same docket (that is,

during the same hearing trip).
This proposal is another example of how DFEC continues to curtail the rights of
injured employees. According to data published in the FY96 Report, of the 6,885
hearing dispositions in FY96, 1,877, or 27%, were disposed of on procedural
grounds. That means, 27% of hearing requests did not make it to hearing, which is
a very high number. In 1966, when the FECA was amended to provide an injured
employee with the right to an oral hearing, the Senate noted

The existing law permits the Secretary to make a decision,

solely on written evidence and reports, and does not provide a forum

for an aggrieved Claimant to present evidence. This bill gives the

Claimant the right to request a hearing on his claim before a

representative of the Secretary.

The hearing process is informal, and the Secretary is not bound

by the rules of evidence or the Administrative Procedure Act. The

purpose of this amendment is to give the Claimant the opportunity to

be heard and support his claim by evidence.1?®

Therefore, the proposed regulation, denying postponements, appears inconsistent

with the intent of the FECA to grant an injured employee the right to an oral

178 62 Fed. Reg. 67,127.
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Furthermore, the termination procedures, which grant an injured employee
only 30 days to respond, appear constitutionally infirm. It is well-established that
compensation benefits are a property right protected by the due process provisions
of the fifth amendment. The Supreme Court has declared that it would look at
three factors to decide what due process requires in a given situation:

First, the private interest that will be affected by the official action;

second, the risk of erroneous deprivation of such interest through any

procedure used, and the probable value, if any, of additional or

substitute safeguards; and finally, the Government’s interest,

including the function involved and the fiscal and administrative

burdens that the additional or substitute requirement would entail.180
For FECA recipients, there is a great risk of erroneous deprivation. As noted above,
in Table 4, the average remand rate has consistently been 45%. In addition, 27% of
Claimant's who request a hearing fail to obtain ope for procedural reasons. In
addition, the proposed regulation would eliminate postponements, in favor of
written record reviews, which will increase the numbers of Claimants who are
deprived of an oral hearing. All these factors suggest that providing injured
employees with an inflexible 30 day period to respond to a pre-termination notice is
a denial of due process.

DOL. Not Prepared to Ask Hard Questions

The abuses detailed above are well known to both Deputy Director, OWCP

Hallma.{'i:!and ‘Director, DFEC Markey since they receive a steady stream of

173 S. Rep. No. 1285, 89t Cong., 2d Sess. 2 (1966), reprinted in 1966 USCCAAN 2430, 2431.
180 Maithews v. Eldridge, 424 U.S. 319, 335 (1976).
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complaints from members of Congress and others. However, rather than rectify the
source of these complaints, Deputy Director, OWCP Hallmark and Director, DFEC
Markey send misleading responses to these inquiries. This occurs because of the
manner in which such correspondence is prepared in the Department.

All letters sent to the Department regarding a specific program are referred
to that program to draft a response. For example, letters sent to Secretary of Labor,
which complain about these abuses, are referred to OWCP and DFEC to prepare a
response. Often these responses are less than candid and no one in the Department
verifies their accuracy. Even letters to the President, concerning OWCP abuses, are
answered by OWCP personnel. In most cases, these replies are drafted by the same
individual about whom the complaint is made. The Department’s Inspector General
also receives complaints about the program and includes unverified input from
OWCP in its reply.

The Department’s Inspector General has a less than objective relationship
with OWCP officials. In written testimony presented at a September 30, 1997,
oversight hearing before the House Subcommittee on Workforce Protections,
Inspector General Masten candidly admitted

I would like to take this opportunity to acknowledge the good working

relationship and the cooperation between my office and OWCP. While

many program agencies within the Department of Labor sometimes

view the OIG as an adversary, OWCP has consistently worked with us

to improve the efficiency of the FECA program and decrease the level

of fraud and abuse. My office often receives complaints about the

program, primarily from Claimants dissatisfied with the handling of

their claim. OWCP has been responsive to addressing these
complaints and taking appropriate action.
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I question whether the Department’s Inspector General has the requisite
impartiality and commitment to investigate the serious abuses of Claimants’ rights
which DFEC perpetrates.

For example, at the request of the Manager, Injury Compensation, U.S.
Postal Service and the Director, OWCP, the Postal Inspection Service and the
Department’s OIG jointly conducted a review of DFEC’s administration of the Act
with respect to United States Postal Service (USPS) employees.!8! The executive
summary of this report noted:

Communications indicating that some Postal Service officials may
have hindered, delayed or discouraged the filing of compensation
claims and notices of traumatic injury/occupational disease in violation
of the Federal Employees’ Compensation Act were not consistently
brought to the attention of OWCP managers and/or referred for
nvestigation when appropriate. As a result, improper USPS practices
have not been addressed in some instances through timely QOWCP
management_actions and statutory penalties have not regularly been

invoked, when appropriate, to protect employees’ rights under the
Act.182

The OIG’s Report made the following recommendation to the Deputy Assistant
Secretary for Workers’ Compensation:!83
Ensure that OWCP provides guidance to claims examiners and
supervisors to elevate recurring problems to management and/or
training and outreach staff to facilitate technical assistance or
management resolution with employing agency officials, as

appropriate.184

However, the USPS continues to hinder injured employees from receiving their just

181 OIG Report Number 04-SPO-95-OWCP (May 10, 1995).

182 Jd. at 4 (emphasis added).

183 Deputy Director Hallmark was Acting Deputy Assistant Secretary at the time.
184 OIG Report at 32.
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compensation. As noted above, the San Antonio Post Office has injured employees
file an improper notice of injury. DFEC officials know of these abuses and have
done nothing about them. The OIG has failed to monitor DFEC to insure that
“improper USPS practices have [ ] been addressed . . . through timely OWCP
mapagement actions and statutory penalties have . . . been invoked, when
appropriate, to protect employees’ rights under the Act.”

OWCP “Heal Thyself”

The March 1998 issue of the National Council of Field Labor Locals’
newsletter the Courier contained an article titled “OWCP: DOL's Own Sweatshop.”
This article commented on the terrible working conditions in DFEC District Offices
noting:

Regardless of location, OWCP workers’ complaints have a familiar ring

of hopelessness and resignation. Claims Examiners face impossible

backlogs. Offices are crammed with paper and cramped together.
The May 1998 Courier contained letters from Claims Examiners noting

[Wlhat a sham the “DOL Model Workplace” is. Isn't it amazing that

DOL, the agency that penalizes the private sector for abusing their

employees, allows the abuse of their own employees to go unchecked.

What hypocrisy!
and

Qur union needs to request a congressional investigation of OWCP

nationwide in order to expose that the DOL model workplace is

nothing but a lie. Not only are workers overwhelmed with the volume

of work . . . we deal with racism and sexism, preferential management

practices, unfair labor practices, incompetency of the managers . . .

intolerable and hostile working conditions, the “good ole boy network,”

the manipulation of data used by management to report to Congress,
a program running rampant with abuse of benefits, etc. . . This is not
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the way the streamlined and improved federal government is supposed

to work.

What is more, not only do OWCP and DFEC managers create abusive working
conditions, they also abuse their employees who sustain work-related injuries.

All compensation cases for DOL employees are handled by the Kansas City
District Office. This Office recently established a special unit to handle claims from
DFEC employees. These employees report that their claims are not being treated in
the same manner as cases from non-DFEC employees.

Possible Solutions
Enforce Section 19 of OSHA

Compensation costs are a direct result of injuries sustained. Reducing the
number of injuries will inevitably result in lowering compensation costs. Section 19
of the Occupational Safety and Health Act states, in relevant part:

(a) It shall be the responsibility of the head off each Federal agency to

establish and maintain an effective and comprehensive occupational

safety and health program which is consistent with the standards
promulgated under section 6. The head of each agency shall (after
consultation with representatives of employees thereof)—
(1) provide safe and healthful places and conditions of
employment, consistent with the standards set under section 6;
(2) acquire, maintain, and require the use of safety equipment,
personal protective equipment, and devices reasonably
necessary to protect employees;

The Federal government is not a model employer. In fact, the Federal
workplace is dangerous. Rather than focusing attention on efforts to inhibit claims
and to reduce or terminate compensation benefits, employing agencies should

concentrate on making their workplaces less dangercus. This is something all

agencies can begin immediately and not wait for DFEC action.
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Enforce 18 U.S.C. § 1922

Section 1922 of the criminal code states:

Whoever, being an officer or employee of the United States charged
with the responsibility for making reports of the immediate supervisor
specified by section 8120 of title 5, willfully neglects, or refuses to
make any of the reports, or knowingly files a false report, or induces,
compels, or directs an injured employee to forego filing of any claim for
compensation or other benefits provided under subchapter I of chapter
81 of title 5, or any extensions or applications thereof, or willfully
retains any notice, report, claim, or paper which is required to be filed
under that subchapter or any extensions or application thereof, or
regulations prescribed thereunder, shall be fined under this title or
imprisoned not more than one year or both.185

As noted above, the U.S. Postal Service, with the complicity of DFEC officials, has
filed false information in cases and has failed to submit required reports and
induced injured employees to forego the filing of necessary reports. The U.S. Postal
Service is not the only agency involved in this type of behavior. DFEC should be
more aggressive in addressing agency abuses.

Consideration should be given to strengthening § 1922 by including the
following language, taken from 33 U.S.C. § 931(c):

A person including, but not limited to, an employer, his duly

authorized agent, or an employee of an insurance carrier who

knowingly and willfully makes a false statement or representation for

the purpose of reducing, denying, or terminating benefits to an injured

employee, or his dependents . . . shall be punishable by a fine not to

exceed $10,000, by imprisonment not to exceed five years, or both.

Provide More Realistic Time Frames for Submission of Evidence

It is obvious that the 30 day time frame for submitting evidence in response

to deficiency notices and termination notices is too short. Since the 30 day period is
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not mandated by statute, and since it has caused significant numbers of claim to be
improperly denied, it appears that selection of this 30 day period was arbitrary and
capricious and represents an abuse of DFEC’s discretion.!86

DFEC should monitor how long it actually takes to send deficiency naotices
and receive the requested information. DFEC should also monitor how long it takes
to submit evidence in response to a termination notice. Based upon this data DFEC
should establish a more realistic time frame for submission of evidence. This will
eliminate premature decisions which inevitably result in remands. It will also
prevent injured employees from being wrongfully deprived of benefits.

Involve Claimants in Developing Statements of Accepted Facts

Since the Statement of Accepted Facts (SOAF) is one of the most important
documents a Claims Examiner prepares and since the SOAF has a profound impact
on the development of the medical evidence, Claimants should have more
opportunity to comment on the accuracy of this document.

Prior to its use, District Offices should be required to send the SOAF to the
Claimant and the employing agency for comment. The comments from the
employing agency should be submitted to the Claimant for response. After
obtaining this input, District Offices will be in a better position to create a fair and
equitable Statement of Accepted Facts. This would remove even the impression of

manipulation of the factual evidence.

188 Title 18, U.S.C. § 1922.
188 This impression is reinforced by DFEC’s broad interpretation of the 30 day period for releasing
hearing decisions mandated by § 8124(b)(1) of the FECA. See n.93 infra and accompanying
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Develop Medical Evidence in Nonadversarial Manner

DFEC routinely contracts with the same physicians to provide second opinion
medical reports (SECOP). It then relies on the opinions from these physicians to
reduce or terminate benefits. This does not appear to be fair or equitable. Section
8123(a) of the FECA requires DFEC to obtain a third opinion when the opinion of
its SECOP disagrees with the opinion of the Claimant’s physician. The legislative
history of this provision does not reveal its purpose. However, this provision may
have been put in the Act to protect Claimants by preventing the Government from
denying claims using medical evidence it obtained using its vastly superior
resources. This interpretation is certainly consistent with the Act’s humanitarian
purpose and also is consistent with the well established rule that the FECA, as a
remedial statute, should be broadly and liberally construed in favor of the employee
to effectuate its purpose and not in derogation of the employee's rights.187

DFEC should comply with the statute and appoint a third physician when
there is any disagreement between the SECOP and the Claimant’s treating
physician. This will remove even the impression manipulation of the medical
evidence.

Take Steps to Prevent Erroneous Decisions

As noted above, 45% of cases which receive a merit decision from Hearings
and Review are remanded. A majority of these cases are remanded prior to hearing.

Since pre-hearing remand cases represent a significant amount of work, the claims

discussion
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adjudication process should be reengineered so that these cases are more easily
handled. Resolving these cases with a smaller expenditure of H&R resources will
result in a reduction of the time needed to hold a hearing and render a decision,
thus providing better customer service.188

As noted above, in a significant number of pre-hearing remand cases evidence
has been submitted between the date of the District Office’s decision and the date of
the remand. A better utilization of resources would have the more than 450 District
Office Claims Examiners!8® resolve these cases, prior to the hearing date, rather
than H&R’s 25 Hearing Representatives. As noted above, these cases represent 2.6
person years of work for H&R; however, having District Office Claims Examiners
handle these cases would involve, at most, 2 additional cases!® per Claims
Examiner per year.

Requiring a District Office to reconsider its decision based upon evidence
submitted prior to hearing will also encourage District Offices to set a more
reasonable time frame for the submission of additional evidence. This will insure
that all relevant evidence is in the file when the decision is made. Having all the
relevant evidence in the case record will increase the overall quality of decisions
and reduce the remand rate. Reducing the remand rate will mean that the right

decisiop was made in a timely manner so that compensation and medical benefits

187 See n.99 supra and accompanying text.

188 Query: Why doesn’t DFEC's Strategic Plan contain a goal to reduce the remand rate and
increase the timeliness of hearings?

189 Ag gtated in Acting Director, OWCP Hallmark's September 30, 1997 written testimony.

190 The number of additional cases would in fact be lower, since not every Claimant submits
additional evidence prior to the hearing.
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could be promptly paid, which, as Acting Director Hallmark told the Workforce
Protections Subcommittee on September 30, is the purpose of the FECA.

The process for handling cases where a hearing request has been received
should be modified as follows:

a. All requests for a hearing would be forwarded to H&R, where they
would be recorded by date and hearing city. The case would remain in
the District Office.

b. Approximately 1.5 months prior to the date the case is assigned to a
Hearing Representative for a hearing, the case would be requested
from the District Office.

¢. District Offices would be obligated to reconsider its decision based
upon any evidence submitted prior to sending the case to H&R. This
would be required in every case!9! and not just those in which the
Claimant specifically requests a reconsideration.

d. In order to monitor compliance, the DFEC Accountability Review
Standards should be specifically modified to include a standard dealing
with pre-hearing remands.

DFEC'’s Strategic Plan should be modified to include the following Strategic
Goal and Objectives

Strategic Goal: “Reduce the overall remand rate by enhancing
adjudicatory efficiency and quality.”

a. Objective 1: “Reduce the number of cases which require remand by
the Branch of Hearings and Review and the Employees Compensation
Appeals Board.”

Current Performance should be measured by actual remands by H&R
and the ECAB.

Annual Goals: i)to reduce the pre-hearing remand rate by 5% each
year until it reaches 10% of overall H&R remands, and ii)to reduce the
H&R and ECAB remand rate annually until it reaches 10%.

19: Pursuant to the authority granted by § 8128(a) of the FECA.
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Based upon data contained in OWCP's Annual Report, and summarized in
Table 5 above, H&R needs additional staff to handle the existing workload. In the
alternative, the incoming workload must be reduced. Otherwise, the backlog, which
would have taken 16.4 person years to eliminate at the end of FY 1996, will only
increase. The H&R backlog has, in fact, increased by an average of 807 cases per
year over the past 5 years. Reengineering the adjudication process, as
recommended above, will help address the increasing H&R backlog and allow the
hearing process to be completed in less than the 8 months it currently takes.
Resolving contested cases sooner will also lessen the amount of work needed to
maintain the case pending resolution.

Move the Branch of Hearings & Review to the Office of the Secretary

DFEC officials routinely interfere with the impartiality of the hearing
process. Regional Directors and District Directors call Director, DFEC Markey and
complain about decisions. California Regional Director Donna Onodera called
Director Markey to complain about my decisions which severely criticized abuses in
the San Francisco District Office. She reportedly told Director Markey that she
never wanted me to come to California to hold hearings. Thereafter, Director
Markey began harassing me. This is clearly inappropriate.

Director Markey should be prevented from interfering with the hearing
process. He should be prevented from reviewing the decisions of Hearing
Representatives. To prevent DFEC interference, the Branch of Hearings and

Review should be moved to the Office of the Secretary of Labor. This is where the
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Employees’ Compensation Appeals Board is located. This would remove even the
impression of improper interference with the hearings process.

Furthermore, the regulations, or at a minimum the procedures, should be
specifically revised to clarify that the Director, DFEC does not have the authority to
modify the decisions of a Hearing Representative under § 8128(a) of the FECA. As
noted above, DFEC officials who are dissatisfied with the decisions of Hearing
Representatives simply have the decision reversed. This clearly subverts the
impartiality of the hearing process. The authority of the Director, OWCP, as
delegee of the Secretary of Labor, “to review an award for or against payment of
compensation at any time” should not be redelegated to DFEC. This authority
should remain with the Director which would remove even the impression of
impropriety.

DFEC Should Treat Injured Employees F: airly. and Equitably

DFEC should recommit to its mission of providing “swift benefit delivery . . .
people-oriented administration . . . and nonadversarial procedures for adjudicating
and managing claims.” This will insure “that injured or disabled employees of all
covered departments and agencies, including those of the United States Postal

Service [are] treated in a fair and equitable manner.”

88



111

Mr. UsHER. Thank you, Mr. Chairman.

Mr. Chairman, Congressman Davis, and distinguished members
of the subcommittee, I too would like to express my appreciation
for the opportunity to be here today and share with you some of
my experiences in my 23 years of employment with the Office of
Workers’ Compensation Programs.

There are at last count, 1 believe, 11 district offices that provide
initial adjudication of the injury claims filed by Federal employees.
Prior to 1966, the only appeal right was to request reconsideration
by the district office or to appeal directly to the Employees Com-
pensation Appeals Board. The Employees Compensation Appeals
Board is not part of the Office of Workers’ Compensation Programs,
it operates under the Office of the Secretary of Labor. The decisions
issued by the Appeals Board serve as precedent for the claims ex-
aminers in the district offices and for the hearing representatives
in addressing these claims, since the claims are not, by statute, al-
lowed to go into civil court.

I have 5% years experience as a claims examiner in the Boston
district office, and upon application and presumably for good work
performed, I was selected and promoted to the position of hearing
representative January 11, 1981. So that gives me 5%2 years as a
district office claims examiner and 17%2 years, as of this month, as
a hearing officer.

My observations follow. The hearing program is held out to the
public, to the injured Federal employees, to Members of Congress
as a viable appellate remedy for the injured Federal employee dis-
satisfied with an initial decision. That has not been my experience
in too many of the cases. The emphasis since the day I walked
through the door in January 1981 at the Branch of Hearings and
Review has always been affirmation, affirm the district office deci-
sion whenever possible. It is probably critical to observe here, Mr.
Chairman, that the hearing representative in performing his or her
assigned function does not enjoy judicial independence. The statute
itself provides for review by the Secretary of Labor and that is
where we get into problems, in my opinion.

Some of the policy decisions issued by management at Hearings
and Review and higher levels over the course of the years of my
involvement as a hearing representative, have been to really skew
some of the statistics to which Mr. Perez made reference. The hear-
ing representatives have, for approximately 10 years now, been for-
bidden to remand a case before hearing, where the issue is an over-
payment. No matter how erroneous the decision is, no matter how
egregiously written, no matter how much the decision is not con-
sistent with the evidence of record, we are not allowed to remand
before hearing an overpayment issue. And I should explain the
hearing representative’s position description gives the hearing rep-
resentative the requirement to review a certain number of cases
upon assignment and then to decide what should properly be done
with these cases. One of the hearing representative’s alternatives
is if the decision issued by the district office is not proper, then the
record is remanded to the district office with instructions to review
the evidence, do some more case development and issue a de novo
decision. That could be either pay the claim or issue a proper de-
nial, whatever the circumstances of the case may require.
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After a period of time, I would gather toward the late 1980’s if
memory serves, the no remand before hearing policy was expanded
to include psychiatric claims, that is claims filed by injured Federal
employees based upon emotional conditions and disability, and
then to include fact of injury cases. The office has also adopted—
these were internal policies at the Branch of Hearings and Review
the no remand before hearing.

The office, effective June 1, 1987, also changed the regulations
which govern the office in its administration of the compensation
act. The foremost effect upon the hearing process was to give the
employing agencies an appeal right in the compensation process,
which the statute does not give them. The employing agency is
now, as of June 1, 1987, allowed to send an observer to the hear-
ing, to receive a copy of the transcript of the hearing, and to enter
comments into the hearing record for consideration of the hearing
representative. The agencies, particularly the Postal Service and
the military services, have availed themselves of this opportunity
and they do appear at the hearings quite frequently.

The management at the Branch of Hearings and Review assidu-
ously protects this employing agency appeal right which is granted
to them only by the office’s own regulations. Most recently, there
was an instruction from the Chief, Branch of Hearings and Review,
that he had received a complaint from one employing agency who
had four injured employees scheduled for the 1-week trip to a par-
ticular city and the employer claimed that it would have been more
convenient for the employer to have all these cases scheduled on
one day. The hearing representatives—and I must commend those
of my colleagues here who did respond to this suggestion—un-
leashed a firestorm of discontent over that instruction, saying the
hearing is, first, for the injured employee, the first thing you do
when you set a hearing schedule is consider the distance the in-
jured employee must travel to the hearing. You must consider the
complexity of the issue, what is the likelihood that the hearing is
going to take more than 1 hour or it will take less than 1 hour.
The fact is that the representative sent by the employer is in a pay
status, they are doing the job that they are paid to do, whereas the
injured employee is not. He either has to take a day of leave, if he
is so fortunate to have returned to work, or he has to come up with
his own expense money to travel to the hearing site. It is just an
example of the bias, in my opinion, that is being showed toward the
employing agencies by the people that manage the program de-
signed for the injured employees.

There are changes published in the Federal Register of December
23, 1997, proposed changes, which would further act to the det-
riment of the injured Federal employee. The proposals would be to
expand the Director—and I would note for the record here, Mr.
Chairman, the Director for Federal Employees Compensation is not
himself here today. That is Mr. Thomas Markey. The proposed
changes in the regulations would expand the Director’s authority
to review any case that he decided to review, whether the benefits
had been denied or whether benefits had been awarded, and issue
a favorable or an unfavorable decision. Those regulations say that
this decision of the Director, FECA, to review a case is not subject
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to appeal, it is only subject to the regulation that says that he can
do this at any time.

The proposed changes in the regulation would also preclude the
injured employee’s entitlement to request postponement of the
scheduled hearing. If his attorney has a conflict with another court
date, perhaps a workers’ compensation hearing under a State stat-
ute or a longshore or harbor workers statute, the attorney would
call in and request that the case be postponed. The proposed
changes in the regulations will absolutely say there is no excuse,
you will not be granted a postponement of your scheduled hearing.

If you cannot make it when it is scheduled, the only opportunity
you will have would be to ask the hearing representative if you can
be fit in during a vacancy during the same week. That is our policy
now, sometimes that happens and we do that, but that is not al-
ways possible. If the hearing representative cannot grant the claim-
ant and the attorney an alternative hearing date during the same
hearing trip, the only alternative available to the claimmant will be
to go with a written record review, wherein he loses the oppor-
%unity for a face-to-face hearing before a representative of the of-

ce.

There is also an internal policy change at Hearings and Review
lately not to allow people to withdraw their request for a hearing
without prejudice. Many of these injured employees have EEO com-
plaints or legal proceedings working under other venues and they
enter what seems to me to be a legitimate request to hold off on
their workers’ compensation hearing, they think they might prevail
before EEQ, or the arbitrator on their union grievance they feel is
going to rule in their favor. That would constitute significant mate-
rial and germane evidence for their appeal under the compensation
act. What we are being told now is you will not grant this request
for withdrawal, you, the Federal injured worker, will either proceed
to hearing—if you withdraw, you have lost your right to a face-to-
face oral hearing before a representative of the Director.

Of particular significance is the role of the Director of Federal
Employees Compensation himself. He is involved in the decision-
making process of each and every individual hearing representative
in the Branch of Hearings and Review. He sits in the Branch
Chief’s office every day and reviews cases—reviews decisions issued
by hearing representatives. Frequently this situation results in a
hearing representative being called into the Branch Chief's office
for a discussion, either a discussion -with the Director himself, or
for written instructions either presented by the Director or through
the Branch Chief to change the decision. Lest there be some confu-
sion among the parties here that this does not happen or has not
happened in the past, I will testify to you, Mr. Chairman, that in
the last staff meeting attended by the hearing representatives, the
Director for Federal Employees Compensation sat in the front of
the room and said I will continue to review your decisions, and that
is a quote. There is no mistake here, he is in that office every day
reviewing decisions by the hearing representatives, and that review
is not always—very seldom, I would add—favorable to the injured
employee seeking redress on appeal.

If the hearing representative should be disinclined to comply
with the Director’s expressed wishes, there is then a policy of sub-
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jecting that hearing representative to petty and vindictive treat-
ment on future decisions submitted wherein you receive written in-
structions on how to change your decision, to remove this from your
decision, to add this. And then, of course, since you have not pre-
pared a proper decision, this requirement for you to rewrite your
decision will subsequently be used against you, to your detriment,
in the performance evaluation process.

The history of the branch is &gendary——

Mr. HORN. I just wonder, before you leave that point, would you
mind if we inserted in the record the memorandum of December
21, 1997, to you from Robert W. Barnes, the Chief, branch of Hear-
ings and Review?

Mr. UsHER. Not at all.

Mr. HorN. All right, without objection, it will be put in the
record at this point.

Mr. UsHER. Thank you, sir.

[The information referred to follows:]
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U.S. Department of Labor Empl t ds A

Office of ' Comp n Prog
Division of Federal Employees’ Compensation
Washington, 0.C. 20210

File Number: Al12-122747
A12-157328

December 21, 1997

Memorandum to: William Usher
Hearing Represen

From: Robert W. B 0, /gz
Chief, Branch

Hearings and Heview

I am returning the above referenced claims to you for preparation of a proper
determination.

I found a great deal of the language that you used in your decision to be inappropriate.
Regardless of your frustration with a district’s office processing of a claim, the hearing
decision is not the appropriate forum to berate the Office staff. [ have blocked out
language that I found to be unacceptable in the attached copy of your decision. You
should delete these comments from your corrected work product.

Further, it is totally inappropriate for you to voice your differences of opinion with Office
policy in a hearing decision. You are employed as a hearing representative for the
Director; and, as such, it is your responsibility to determine whether decisions on appeal
are in keeping with program policies and procedures. Hearing representatives do not set
policy. Your use of the typing contractor’s time to prepare a statement of your beliefs
regarding Office policy represents a misuse of tax dollars. You are wamed that any
further incidence of expression of your personal disagreement with Office policy in a
decision or official correspondence with our public will result in a disciplinary action.

I have also marked three comments you made where you indicate that you are not going
to address the decision at hand on its merits. For you not to make a merit decision, either
favorable or unfavorable, is a disservice to the claimant. In case 12-122747, the district
office did follow one of the options afforded by the prior hearing representative and you
should determine whether the decision rendered was correct - did the Office meet its
burden to terminate medical benefits on the basis that the work-related component of the
accepted condition had ceased? T believe it did. Deciding the emotional illness claim
will be more complex, and will require doubling of all claims.

I have rewritten your decision to include removing the inappropriate language and
making it a merit decision. Attached a copy of such for your use or in the alternative,
you should prepare an appropriate decision within the time standards allotted for a
decision rewrite.

Working for America’s Workforce
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Mr. UsHER. There is a rather unfortunate history of the branch
in the 17% years that I have been there of decisions issued by
hearing representatives which are favorable to the injured employ-
ees- being withheld, withheld not only from the injured employee,
but knowledge that the decision has not been issued has been with-
held from the hearing representative himself or herself, and the de-
cisions are held for periods of months. And to my personal knowl-
edge, one of my decisions was held for 4 months before it was re-
turned to me with instructions to rewrite it in a manner less favor-
able to the injured employee.

I would think, Mr. Chairman, that in an appeals process, the ap-
pearance of impartiality is as important as tﬁe fact of impartiality.
The Director for Federal Employees Compensation who administers
the Branch of Hearings and Review also administers the 11 district
offices throughout the country. He is in effect instructing the hear-
ing representatives not to remand the cases—not to remand deci-
sions issued by the offices under his supervision. This is clearly a
breach of any sense of decorum or impartiality. I would argue from
my perspective, Mr. Chairman, that once you have lost the appear-
ance of impartiality, any argument as to the fact of impartiality
will not be persuasive.

The Branch of Hearings and Review, over the past several years
has in fact become only an expanded district office rather than an
appellate facility. It is now the servicing office for the Employees
Compensation Appeals Board, medical billings are paid out of the
Branch, compensation payments are made. Adverse decisions are
issued by claims examiners now employed in the Branch of Hear-
ings and Review and these adverse decisions that are issued by the
claims examiners, which should more properly be issued by district
offices, then come under the jurisdiction of the hearing representa-
tive. So I have had to hold a hearing on a decision issued by my
colleague sitting less than 15 yards away from me in the office.
There is no appearance of impartiality there, Mr. Chairman.

The hearing representatives are frequently told at staff meetings
that we are not Eound by the common rules of evidence, when in
fact that language is contained in section 8124 of the statute which
makes reference to the hearing representative being able to con-
duct the hearing without rules of formal procedure, but in a man-
ner best suited to the interest of the injured employee. We are also
told that the injured employees or the claimants, which are the ac-
tual subjects of this hearing, Mr. Chairman, do not get judicial re-
view. These are quotes from people in management, either in the
Office of Workers’ Comf)ensation Programs or in Hearings and Re-
view itself. These people do not get judicial review, and therefore,
we are under no obligation to give unsympathetic claimants any
sympathetic consideration.

There is a problem that affects me in the performance of my job
as a hearing officer holding appellate hearings with the district of-
fices. Any rational system of claims adjudication would have all the
hard work done at the initial level of adjudication. The rush to
judgment, as I believe it is called—if I may back up, Mr. Chair-
man—so that there would be a pyramid with all the essential
claims adjudicatory work being done at the initial level. When the
case comes to appeal, you are confined—the injured employee, his
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attorney, and the hearing representative are confined to the signifi-
cant issue upon which the claim has been denied.

What has happened through the management practices of the su-
pervisors at OWCP, however, is that the pyramid has become in-
verted. The district offices are cranking out decisions, as they tell
you themselves, in an extremely timely fashion, but they are not
addressing any of the issues. So when the injured employee re-
quests a hearing, he now has to come to hearing on every element
of the claim. The hearing officer becomes the first person to make
the initial adjudication on the merits of the claim rather than per-
forming his assigned function of hearing the appeal and issuing an
appellate decision.

Having been performing as a hearing representative since Janu-
ary 11, 1981 except for 3 or 4 years out when I myself acted as a
manager at Hearings and Review, I would estimate that I've held
approximately between 1,500 and 2,000 hearings in every area of
the country. There are themes that come out of that experience,
they are consistent, they are unwavering. My colleague, Mr. Perez,
has mentioned one of them, the district offices have no contract
with their injured employees or no—if you ask the injured employ-
ees trying to contact the district offices, they will say that it cannot
be done. It is not done in writing and it is not done in telephone
responses. The attorneys that I have met and the union representa-
tives that I have met over the course of my career will tell me that
their most pressing concern is the lack of the hearing representa-
tive’s ability to issue a decision based upon the law, the argument
and the evidence, rather than office policy which changes so often.
It seems that every time there appears to be a loophole in the law
so that more injured employees can file successful claims, the pol-
icy is changed to exclude that loophole.

One particularly egregious office policy, in my opinion, Mr.
Chairman, came into effect in March 1991 when the district offices
were advised by their own procedure manual that cases would not
be combined. And frequently many Federal employees, especially
those with long careers who do physical work such as employees
for the Postal Service or employees for our military facilities, as op-
posed to chair-bound desk warriors—these people suffer multiple
injuries over the course of their Federal careers. Many times they
are under the care of the same physician. Many times it is the
same part of the body that has been injured. Many times there are
overlapping issues in the claims.

For 5 years, between March 1991 and 1997, the district offices
were encouraged not to combine the records and that the claims ex-
aminer in the district office would look at one claim only, whereas
the claimant, his attorney, and his union representative were argu-
ing you cannot adjudicate this claim in isolation, you must look at
the broader picture.

Our claim is that it is the series of employment injuries that
have occurred over the years that is leading to the present claim
for disability. That although he may have recovered from his back
injury to the point that, sure, he could go to work because of the
back injury, but he still has permanent residual partially disabling
effects from his leg injury, which is in a separate claim. The claims
examiner in the district office using tunnel vision will issue an ad-
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verse decision which is consistent with the evidence in one file but
it is not consistent with the claim as presented or the evidence in
all the claimant’s files. That office policy was only changed despite
the complaints over the years by the hearing representatives, that
policy was only changed when the Employees Compensation Ap-
peals Board told management at the national office of OWCP that
it could no longer—it could no longer make intelligent decisions on
piecemeal claims.

Frequently there is a problem with the district office’s refusing
to follow a hearing representative’s favorable decision to an injured
employee. There are several potential courses of action here. Either
they will ignore it or they will write back to their supervisor, the
Director for Federal Employees Compensation, Mr. Markey, and
complain about the hearing representative’s decision, or they will
place such obstructions in the path of the injured employee that
the intended result from the hearing representative, who has heard
the case on appeal or who has remanded the record before hearing
on appeal, the intended result of the hearing representative is
never achieved.

The results show a marked difficulty based upon my experience
in 17%2 years with this organization, many district offices blatantly
and categorically refuse to honor the injured employee’s appoint-
ment of a union representative or an attorney. They will not send
the attorney copies of correspondence. The motivation can only be
speculated upon here, perhaps to dispose of the viability of appeal
if the representative does not know the claim has been denied. This
is all too common an occurrence in certain district offices.

I have also heard complaints from union representatives and not
so much attorneys but attorneys also, that the employing agencies
have created such a hierarchy of injury compensation offices within
the employing agency itself, not talking about the Office of Work-
ers’ Compensation Programs, that the injured employee is required
to submit his evidence to his initial injury compensation specialist
who then sends it to an injury compensation office at another facil-
ity who then sends it to another injury compensation office. By the
time the information gets into the file, it is too late, the file before
the office claims examiner, it is too late and the claim has been de-
nied for lack of evidence. Or the other alternative is that the evi-
dence submitted by the injured employee is lost somewhere in the
process.

Mr. HORN. We have to stop at that point and go to questions and
we will give you a chance to bring out some of the other things.

Mr. UsHER. Thank you, Mr. Chairman.

[The prepared statement of Mr. Usher follows:]
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Testimony of William Arland Usher Before The House
Subcommittee on Government Management, Information and

Technology, July 6, 1998 in Lohg Beach, Ca.

I THE BRANCH OF HEARINGS AND REVIEW
II THE DISTRICT OFFICES

III THE EMPLOYING AGENCIES

My name is William Arland Usher. After completion of military
service and requirements for a B.A. Degree in Political Science,
in July of 1975 1I was selected on the basis of a competitive
examination for employment with the United States Department

of Labor, Employment Standards Administration, Office of Workers’
Compensation Programs, Division of Federal Employees’ Compensation
in Boston, Mass. as a Claims Examiner. The position in the
District Office involves the initial adjudication of claims to
benefits filed by Federal civil employees and their dependents,
under the provisions of the Federal Employees’ Compensation Act (5
U.S.C. 8101 et seq.) for injuries sustained in the performance of

duty.

Over the course of the ensuing years, I received timely

promotions to the journeyman level of the Claims Examiner
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position, and, upon application, was eventually selected for the
position of Hearing Representative, for the Director, at the
National Office of Workers' Compensation Programs in Washington,
D.C. The Hearing Representative position at the National Office
level addresses the request for a hearing before a representative
of the Office submitted by a claimant not satisfied with the
initial decision of the Claims Examiner in the District Office.
In general, the Hearing Representative determines whether a
hearing is necessary to address the District Office decision on
appeal, holds such a hearing, and issues an appellate decision.
These hearings are held under the provisions of the Statute at 5
U.S8.C. 8124. It is salient to observe here that the Hearing

Representative does not enjoy judicial independence.

I have been employed as a Hearing Representative, for the

Director, OWCP from January 11, 1981 through the present.

When I joined the Branch of Hearings and Review in January,
1981, the Branch consisted of a Branch Chief, and approximately 12
Hearing Representatives who considered the position to require
professional dedication to the concept that the hearing process
was designed for the benefit of the claimant/injured employee.
Even at that time, however, Hearing Representatives were
discouraged by the Branch Chief from remanding cases before
hearing, and advised to take the case to hearing and
"...fix..." whatever deficiency may have been present in the

District Office decision.
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Over the ensuing years, this "...anti-remand policy..."
(before hearing) on the part of management at Hearings and Review
has hardened to the point that it now includes remands after
pearing. The greater majority of the Hearing Representatives have
concluded that affirmation of the District Office decision is what
management wants, and that proceeding to hearing and affirming the
decision on appeal will not be contested by management, whereas a
decision wholly or partly favorable to the claimant will lead only

to conflict with management.

Further, changes in the Regulations governing the Office in
its administration of the Act (20 CFR 10.131-10.135 -~ effective
June 1, 1987) particularly with regard to the hearing process, have
allowed the Federal employing agencies, previously limited to
participation only in the initial adjudication of the claim by the
District Office, to now actively participate in the appeals

process, specifically the hearing process.

Office policy has, de facto, granted the Federal employing
agencies appeal rights from Office decisions which they do not
enjoy by Statute. Management policy at Hearings and Review
assiduously insures that the Employing Agencies appeal rights are

fully protected by the Hearing Representatives.

Title 20, Code of Federal Regulations, section 10.135,

effected June 1, 1987, makes the following provision.
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"...the employing agency shall be afforded the opportunity to
have an agency representative in attendance at the hearing and/or
to request that it receive a copy of the hearing transcript...Where
the employing agency requests that it receive a copy of the hearing
transcript, the agency will be allowed 15 days following release of
the transcript to submit comments or additional material for
inclusion in the record. Any comments or materials submitted by the
agency are subject to review and comment by the claimant within 15
days following the date the Office sends any such agency submission

to the claimant.”

Several points require consideration here.

The Statute, at 5 U.S.C. 8124(b) clearly mandates that the
hearing process 1is to constitute a remedy for the aggrieved
claimant/injured employee who has received an adverse decision from
the District Office. "...the claimant is entitled to present
evidence in further support of his claim." While the Statute
specifically provides for the participation of the employer in the
initial stages of adjudication of the claim by the District Office
[viz: 5 U.S.C. 8118(b) (1); 8119; 8120; 8126(4)]), the statute makes
no provision for the employing agency to participate in the hearing
process. Rather, the Statute provides that the Hearing
Representative "...may conduct the hearing in such a manner as to

best ascertain the rights of the claimant.”

It should also be noted here that it is not only the
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claimant/injured employee who has a vested interest in the outcome
of the claim to compensation. The Federal employing agency also has
a rather significant stake in the outcome. If the claim is approved
and benefits awarded, the Office authorizes the Treasury Department
to issue checks from the Employees’ Compensation Fund to the
appropriate parties for wage loss compensation, medical treatment,
monetary awards for permanent impairment, vocational rehabilitation
expenses, etc. These amounts are then "...charged back..." to the

employing agency, requiring reimbursement to the Fund.

While logical argument might be presented in support of agency
participation in all aspects of the adjudicatory process while the
case is before the Office, and while such argument as might be
germane and reasonable would require consideration, the June 1,
1987 changes in the Regulations, now in effect for 11 years, have
worked to the disadvantage, even derogation, of the claimant's

rights under the Statute.

While presumably not intended by the regulatory changes, those
changes have altered the hearing process from a non-adversarial
proceeding to a hybrid system of appeal which works to the
disadvantage of the claimant and his representative, who are
entirely unfamiliar with the concept, and to the advantage of the
employer, who has a vested interest in devoting resources
(resources greater than those available to the claimant) in support
of the employer’s position that rejection of the claim should be

affirmed.
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Frequently, the employer will send to the hearing as agency
observer a specific supervisor who has been implicated by the
claimant as the basis for the claim, whom the claimant alleges is
the perpetrator of harassment, disparate treatment, retaliation or
other abusive behavior. Such actions on the part of the employer
can only be seen as attempts to intimidate the claimant from
pursuing the claim on appeal. I have personally brought this
specific issue to the attention of management at the Branch of

Hearings and Review, to no end. The situation persists.

Frequently, the employer will send more than one person to
"...observe..." the hearing. On most occasions, this action by the
employer is either benign or neutral (i.e. training of new
personnel/injury compensation specialists, etc). On many occasions,
however, the employer will send as "...observers..." to the hearing
several persons who are, in succession, the claimant’s immediate
supervisors, involved in disciplinary or other personnel action
against the claimant. This action too can only be understood as an
attempt by the employer to intimidate the claimant with regard to

his appeal under the Compensation Act.

Also, whereas the regulatory changes allow the claimant a 15
day period within which to respond to agency comments and
submissions upon review of the hearing transcript, to my personal
knowledge and experience the claimant was, in the past, advised, in
written correspondence from the Branch of Hearings and Review

accompanying the claimant’s copy of the transcript, that he was
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allowed only 7 days for response. To my personal knowledge and
experience, all parties to the hearing are now advised, by written
correspondence from the Branch accompanying the hearing transcript,
of the employer’s 15 day period for submission of evidence/argument
into the hearing record, but the claimant’s opportunity for
rebuttal is not mentioned. This subtle change in policy has been in

effect for an unknown period.

In addition to allowing the employing agency to participate in
the hearing process via Regulatory change, Office management has
also, over the years, effected other internal policy changes which
work to the disadvantage of the claimant during the appeals

process.

The first of these changes occurred during the early 1980's,
when the Hearing Representatives were instructed that all
overpayment decisions issued by the District Offices must proceed
to hearing, and that none would be remanded, no matter how
inappropriate, unfair or erroneous the decision might be. The
Hearing Representative has been required to proceed to hearing,
conduct evidentiary development which should more properly have
been completed before the initial decision on the claim, and to
remedy whatever deficiencies are present in the District Office

decision.

This "...no remand on overpayment issues..." policy has

subsequently been expanded to include fact of injury issues, as
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well as performance of duty issues in psychiatric claims.

This "...no remand before hearing..." policy on those issues
essentially deprives the claimant of the entitlement to receive a
proper decision on the claim upon first adjudication, but rathex
requires the claimant, in a large number of cases, to exercise an
appeal right in order to receive a proper decision on the evidence

submitted and the merits of the claim.

This sad fact of life has come to pass, as the night follows
the day, since once the District Offices became aware that Hearing
Representatives were not allowed to remand before hearing cases
involving issues of overpayment, fact of injury, and psychiatric
conditions, the quality of decisions issued by the District Offices

on those issues has predictably plummeted.

This policy is also detrimental to the claimant in another
aspect. A case involving any of the above issues, not properly
decided by the District Office upon initial adjudication, either
due to error of fact or law or due to misinterpretation of or
failure to properly consider the evidence, would, in the normal
course of events, on appeal be remanded to the District Office by
the Hearing Representative with specific instructions for
evidentiary development and issuance of a de novo decision. Such de
novo decision as instructed by the Hearing Representative
frequently results in acceptance of the claim and payment of

benefits. Alternatively, should the de novo decision once again be
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adverse, the claimant may then proceed with the appeal from a
proper decision with a narrower focus on the issues and, at least

arguably, a more viable appeal.

To the contrary, management policy currently in effect at
Hearings and Review frequently requires the claimant to receive an
improper decision from the District Office, exercise an appeal
right, (i.e. request a hearing), wait until the hearing is
scheduled, proceed to hearing, and await the Hearing
Representative’s decision. Unless the claimant is unusually astute
and/or fortunate, the Hearing Representative, in most cases, will
not be able to reverse the District Office Decision and award
benefits, but rather will be compelled by the evidence to do what
he or she would have done upon initial review of the record, if not
for management’s policy of "...no remands before hearing...", i.e.
vacate the District Office decision and remand the record for
further evidentiary development and a de novo decision on the

merits.

The c¢laimant, in such an all too common scenario, loses
anywhere from 6 to 18 months (longer in some instances) in the
process without a proper decision and the only advantage to any
party is that the Office at large can claim that the District
Office issued a timely (albeit improper) decision upon initial

adjudication.

Management at the Branch of Hearings and review is ostensibly
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represented by the Branch Chief. However, the Director, Federal
Employees’ Compensation, who is the Branch Chief’s immediate
superior, sits at the Branch Chief’s desk, on an almost daily basis
(a day missed is rare), conducting an intensive review of the
Hearing Representative’s decisions which have been prepared for
release. The Director’s review frequently results in the Hearing
Representative who issued the decision being called into the Branch
Chief’'s office for a "discussion" with the Director (or in the
Hearing Representative’s absence, being issued written
instructions), particularly in the circumstance of a remand, either
before or after hearing, wherein the Director compels a change or
alteration in the decision. Should the individual Hearing
Representative involved in such a "discussion" with the Director be
of such age, experience, and integrity so as to decline compliance
with the Director’s expressed wishes in the matter of a particular
decision, that Hearing Representative is then frequently subjected
to a bureaucratic and vindictive series of instructions on issuing
subsequent decisions which have nothing to do with the merits of
the claim. These communications are received either directly from
the Director, or through his amanuensis, the Branch Chief. These
communications are then utilized by the Branch Chief in the
performance evaluation process to the detriment of the Hearing

Representative.

No criticism of the District Office decision is allowed to
appear in the Hearing Representative’s decision, no matter how poor

the gquality of the decision or how instructive the criticism. The
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policy appears to be that if the problem is not mentioned, it does

not exist.

The hearing process is asserted by FEC management to offer the
claimant a viable opportunity to prevail in the matter of the claim
on appeal. The likelihood that the injured employee will prevail on
appeal at hearing, however, is subject to adverse influence,

directly and indirectly in the person of the Director, FEC himself.

Within the National Office of Workers’ Compensation Programs,
the Director, FEC, administers not only his own Office, which
includes the Branch of Hearings and Review, but also administers
the 11 District Offices of Workers’ Compensation Programs
throughout the country which make the initial determinations on
Federal injury compensation claims. It is perhaps not overly
pedantic here to reiterate the point that, on appeal, many of these
claims from the District Offices come to hearing, and many of the
hearing decisions are subject to the Director’s influence upon the

Hearing Representative.

The Director of each of the 11 District Offices is under the
supervision of the Director, FEC at the National Office. The Branch
of Hearings and Review is also under the supervision of the
Director, FEC. The District Directors have not only a vested
interest in complaining to the Director, FEC about cases remanded
by the Hearing Representatives, but also have a direct pipeline for

venting these complaints, and as experience has demonstrated over
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the years, are not loathe to avail themselves of the opportunity.
When the District Directors complain about a decision of the
Hearing Representative, the Director, FEC exerts his influence upon

rthe Hearing Representative to modify or alter the decision.

It was, in fact, precisely such a scenario that led to the
"...no remand before hearing..." policy on overpayment, fact of
injury and psychiatric claims, as discussed above. The District
Offices, during the 1980's, were issuing decisions of such abysmal
quality on those three issues that the greater majority of those
cases on appeal were remanded by the Hearing Representatives upon
initial review. The District Directors complained to the Director,
FEC who, in a sense, granted injunctive relief to the District
Directors by forbidding the Hearing Representatives from remanding

cases involving those issues prior to hearing.

It should carefully be noted here that this action of the
District Directors and the Director, FEC was not based upon any
dedication to the rights of the injured employee seeking benefits
under the Act, nor out of any calling to a sense of altruism in the

administration of remedial legislation.

Rather, the number of remands before (and, to a lesser extent,
after) hearing have a direct and indirect impact upon the
evaluation of the performance of the District Directors, as rated
by the Director, FEC, and upon the evaluation of the performance of

the Director, FEC as rated by his own superiors.
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The obvious questions which need to be asked here with regard
to the "...no remand before hearing policy..." are "Who benefits

from the policy...who suffers from the policy?"

Further, some employing agencies have also established their
own "...pipeline..." to the Director, FEC. Employers dissatisfied
with a decision of the Hearing Representative favorable to the
claimant, for which the employer is thereby obligated to incur the
costs of disability, medical treatment, vocational rehabilitation,
etc., have developed the practice of maintaining a relationship
with the Director, FEC toward the end of securing his influence
over the Hearing Representative and/or the decision issued. It has
become all too common for a decision issued by the Hearing
Representative, based upon full consideration of the evidence,
argument and testimony, favorable to the claimant, to be "...called
back..." by the Director’s Office, held for a number of months,
before it is returned to the Hearing Representative for rewrite
with a different conclusion, or reissued by another employee of the

Director’'s Office with the result desired by the employer.

Attorneys and union officials representing claimants to
benefits under the Act, as well as claimants themselves, have, for
as long as I have been a Hearing Representative, protested against
the lack of independence of the Hearing Representative to issue a
decision based on the evidence and argument only, rather than a
decision consistent with Office policy, and the readily apparent

lack of impartiality in the hearing process.
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Attorneys and union officials, as well as many Hearing
Representatives, have raised objection to the seemingly incestuous
relationship between the District Offices, the employing agencies,
and the Branch of Hearings and Review, particularly since, for the
past several years, several claims examiners have been employed in
the Branch. This policy has largely eliminated any sense of
distinction between the appellate Branch of Hearings and Review and
the District Offices at large. The claims examiners, ostensibly
brought into the Branch to "assist" the Hearing Representatives,
are actually pefforming independent adjudicatory actions, which are
in turn subject to appeal. Recent instructions from Branch
management to consider the convenience of the employer in
scheduling the claimant’s hearing has led to a storm of protest
from the Hearing Representatives, including one documented
assertion that such actions by management give credence to the to
the widely held suspicion that "...the employers are running the
program. .."

Staff meetings and training sessions involving the Hearing
Representatives have displayed one remarkably consistent theme. The
Hearing Representatives have been repeatedly instructed that "...we
are not bound..." by the normal rules of evidence, and that, in
reference to the claimants, "...these people do not get judicial
review..." The clear and consistent instruction from.management has
been that, if there is a dispute as to the facts between a claimant
and his employer, particularly in a case involving a sanction (i.e.
forfeiture of entitlement), the argument of the employer should

prevail. During these meetings/sessions, the Hearing
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Representatives have been instructed that, since the normal rules
of evidence do not apply, "...unsympathetic claimants..." should

not receive any consideration.

II

Office policy with regard to initial evidentiary development
and adjudication at the District Office also works to the
disadvantage of the claimant. Upon receipt of the claim, the
District Office claims examiner writes to the claimant, advising of
the type of evidence necessary to support the claim. The examiner
then sets an unrealistically narrow time frame for the receipt of
such evidence.

In one resgulting scenario, the time frame passes, the claim is
denied (essentially for burden of proof/lack of evidence), the
required evidence makes its way to the claim folder after the
denial is issued, the claimant receives the decision and requests
a hearing, and the case is received in the Branch of Hearings and
Review on appeal with sufficient evidence to either accept the
claim or make a decision on the merits.

In a second similar scenario, the claimant receives the
decision, protests that required evidence was in fact submitted,
and is advised by the examiner that the evidence was received too
late to be considered and the only recourse is to appeal. In many
such instances, the evidence is date stamped as having been
received in the District Office either prior to or concurrent with

the date of the decision, but apparently was "...not in file..."
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The claimant then appeals, and the record is received in the Branch
as above.

({In a third, rarely occurring scenario, the examiner does
review the evidence received after the decision is issued, and
properly advises the claimant that the evidence is insufficient to
establish the claim, and properly advises of the availability of
appeal .)

While the Hearing Representative would presumably not see the
cases where the examiner vacated the denial of the claim based upon
evidence received after the decision was issued, sufficient numbers
of cases reflecting the first two scenarios are received in the
Branch so as to reflect a disturbing trend.

The claimant is being required to exercise an appeal right in
order to receive a merit decision on the claim (i.e. a decision
based on the evidence submitted). The initial adjudication of the
merits of the claim is being conducted at the appellate level.

In a rational process, the "pick and shovel work" of
adjudication would be done at the initial (District Office) level
and a rejection of the claim would be based on a narrow issue:
causal relationship, performance of duty, length of disability,
etc. The case may then proceed to hearing on that narrow, focused
issue, toward which the evidence/argument may be directed.

What is actually occurring, however, in an ever increasing
number of cases in the first two scenarios above, is that, given
the unrealistic time frames set by the District Office for the
initial submission of evidence, the merits are not being addressed

in the initial decision. Both the claimant and the Hearing
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Representative are required to inclusively address all the
evidentiary requirements for the claim on appeal and the Hearing
representative makes the initial decision on the merits.

Office policy with regard to the combining of case records has
also worked to the detriment of the claimant.

Many Federal employees with long careers suffer multiple
injuries, particularly those who perform physical labor. In many
such circumstances, the injuries are to the same parts of the body,
the claimant is under the care of the same physician for more than
one of the injuries, more than one of the injuries presents
continuing total or partial disability, and/or the substance of the
claim being pursued involves the ongoing combined effects of two or
more of the injuries. In such a set of circumstances, the only fair
and reasonable (as well as practicable) approach to the
adjudication process is to combine the pertinent case records so
that the claim, in its entirety, can be understood and decided.

In March of 1991, however, the Office changed its policy with
regard to combining records. This policy, set forth in the Office’'s
own Procedure Manual, instructed the District Offices that it was
"...occasionally necessary..." to combine case records, but that
such combining "...should be avoided if possible..." A specific
subsection heading in the Manual is entitled "Case Doubling Can Be
Avoided".{FECA Transmittal 91-22, dated March, 1991}

During the five years in which this change in policy was in
effect, individual Hearing Representatives protested that the
failure of the District Offices to combine appropriate records, in

accordance with the established policy, constituted, at best a most
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dismal squandering of Office resources, and at worst, a seemingly
deliberate attempt by the Office as a whole to obfuscate the
process whereby the c¢laimant might receive a full and fair
adjudication of the claim.

The policy nonetheless remained in effect. In numerous
instances the District Offices developed, adjudicated and rejected
claims through self imposed "tunnel wvision", restricting
consideration to the case immediately at hand only, and ignoring
other significant and materially relevant case files. A particular
case might come before a Hearing Representative on appeal, who,
dependent upon the evidence contained therein, might or might not
recognize the significance of other, uncombined files. If the
Hearing representative is able to secure the other pertinent files
prior to the hearing, the result is most frequently a remand to the
District Office for consideration of all pertinent records and a
merit decision on the claim as a whole. If the Hearing
Representative learns of other pertinent injury files only from the
claimant at the hearing, the result is quite frequently the same.

In either case, the claimant has been denied entitlement to a
decision on the entire claim as presented, the District Office,
with official sanction, has abrogated its responsibility to address
the entire claim presented, and the claimant is forced, once again,
to utilize an appeal right to receive an initial and proper
adjudication of the claim. The delay and expense visited upon the
claimant in such circumstances is inestimable.

This recalcitrant Office policy was not changed until 1997,

and then only upon intervention by the Employees’ Compensation
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Appeals Board. Combining pertinent case records 1is now
v, ..encouraged..."{FECA Transmittal 97-10 dated February, 1997}

During the tenure of this policy, the refusal of the District
Offices to combine pertinent case records resulted in not only
infliction of hardship upon the claimant and squandering of Office
resources in general, but in my own experience, two outstanding
examples of the folly of the policy.

In one specific case, an injured employee received an
overpayment of over $47,000 when payments made in one file were
duplicated in another.

In a second specific case, a claimant seeking benefits based
upcn the combined effects of multiple injuries has been required
to pursue each case separately at the District Office level and to
appeal each case separately. This claimant and his attorney have
already appeared before multiple Hearing Representatives on
separate cases and may well be required to repeat the process many

times.

Claimants who reside in or near the urban areas where the
District Offices are located have at least the opportunity to visit
the Office and discuss the progress/outcome of the claim with an
Office claims examiner on a face to face basis. Most of the injured
employees who seek benefits under the Act, however, do not enjoy
such access. Of the estimated two thousand hearings which I have

held over the past seventeen and one half years, for the greater
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majority of those claimants the hearing was the first opportunity
to meet face to face with a Representative of the Office to discuss
the claim. This presents the Hearing Representative with a unique
opportunity to interact with a broad range of injured Federal
workers from all areas of the Country, from all Federal agencies
and from all sectors of society. From the perspective of those
seventeen and one half years, several universal themes consistently
emerge with regard to the injured worker’s experiences with (1) the
District Offices and (2) the employing agency.

The claimants bitterly «complain about the 1lack of
responsiveness by the District Offices to telephone inquiries and
written correspondence. They also note the frustrating complexity
of dealing with several different claims examiners over short spans
of time during the tenure of the claim.

Claimants and their union representatives employed by the
Postal Service and military facilities consistently, almost to the
point of predictability, describe efforts by supervisors and other
agency officials to delay (if not outright lose) injury reports,
medical and factual evidence, and other claims documents. Agency
requirements that claims paperwork proceed through several levels
of an injury compensation hierarchy, it is argued, results in
either delay of submission of required evidence to the District
Office to the point that the claim is denied, or disappearance of

the evidence.
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Mr. HORN. I am now going to yield to Mr. Davis to begin the
questioning.

Mr. DAvis. Mr. Perez, let me start with you. Are you a hearing
representative now or are you a claims examiner?

Mr. PEREZ. I have been reassigned to the Division of Longshore
and Harbor Workers’ Compensation, another office in the Office of
Workers’ Compensation Programs.

Mr. Davis. OK. But you have been both through your times?

Mr. PEREZ. Yes, I started out as a claims examiner and worked
in FECA for many years. I worked in the longshore program for
many years and I was a hearing representative up until my reas-
signment.

Mr. Davis. Let me see if I understand this right, really from both
your perspectives, it is that a lot of the claims examiners’ decisions
are getting a high turnover rate on hearing on remand and every-
thing else. They are driven by a different criteria to an extent to
try to limit the number of claims, and when you go to an inde-
pendent hearing examination, perhaps you get more information,
take a closer look at it and come up with a little bit different direc-
tion in many of these cases. Is that part of the frustration though,
that the first level of review, the compensation managers who are
looking at this, the claims examiners, are just not looking at the
whole picture and are really driven, if not by quotas, by policies
that make it difficult to find in favor of the claimant?

Mr. UsHER. I believe so. I believe that was my intent in pre-
senting my testimony today, with respect to the district office.

P Mr.‘)DAVIS. I think both of you—do you say the same thing, Mr.
erez?

Mr. PEREZ. Mr. Davis, I would like to point out that the OWCP
has elevated the timely decisionmaking process to the most impor-
tant level. They never comment on how accurate these decisions
are. In order to achieve a decision within 45 days, as I explained
in my testimony, the claims examiner gets the claims, any defi-
ciencies in the claim he writes to the claimant and asks for the ad-
ditional information. The letter is not released the same day it is
dated and the claimant certainly does not receive it when it is
dated, there is a time lag in there. The regulations specifically
state that the injured employee is entitled to at least 30 calendar
days, which they are not getting.

You know, Mr. Markey has indicated that the requirement for
timely adjudications militate against granting frivolous extensions.
Mr. Davis, this puts DFEC the division right on the horns of a di-
lemma. If in fact, these timely adjudications within the 45 days are
correct and based upon all of the evidence, why then are 45 percent
of them being overturned. If in fact, the time is insufficient——

Mr. Davis. You would almost be better flipping a coin.

Mr. PEREZ. Yes. If in fact the time is insufficient and the evi-
dence comes in later, then the case is remanded after hearing, then
there is something wrong with the time period. But either way,
there is something wrong with the system.

Mr. Davis. When we talk about it being remanded, are most of
those being remanded in the employee’s favor?

Mr. UsHER. I would say that is difficult to say. It is in a sense
in the employee’s favor if he gets a better decision first time
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around. If the evidence has come into the file at Hearings and Re-
view and the evidence supports the claim, the decision would be re-
versed. But frequently the issues are more complicated than will
allow reversal. Either the claims examiner has missed a point of
law or new evidence has come into the file which is good enough
t(l) require further development, but not good enough to pay the
claim,

Mr. Davis. But let me ask you both this, do claims examiners
tend to be a little harsher on employee claims than hearing exam-
iners; is that fair to say?

Mr. UsHeRr. I will utilize my own words, if I may, Mr. Davis. I
believe there is an anticlaimant bias in each of the district offices,
based upon my experience,

Mr. Davis. Mr. Perez, what do you think?

Mr. PEREZ. Yeah. It is regrettable that there is so much work,
so much stress, there is a bunker mentality, the claims examiners
feel like they are being bombarded and they get in a very defensive
mode. I do not believe these claims examiners are bad people, I do
not think that they are making decisions to deliberately deprive
people of benefits. *

M}’- Davis. Do you think the timeline drives them to some ex-
tent?

Mr. USHER. Yes, sir.

Mr. PEREZ. 1 think so.

Mr. UsHER. They are making timely decisions

Mr. Davis. Because we want a fast answer, we sacrifice some-
times a correct answer.

Mr. PEREZ. Yes, I think that is correct. These time standards just
cut the claim off.

Mr. DAviS. Let me ask something we have found out in my own
observation. Is there a huge turnover on claims examiners? Do they
sit there for many years or are they usually looking for something
else to do?

Mr. UsHER. There is a huge turnover.

Mr. Davis. And that has got to hurt. If you have got someone
who has done this for 20 years and gets an understanding of the
rules and the regulations and what is likely to be remanded, you
are likely to get a different set of decisions than somebody who is
here for a short period of time and is going to be judged more on
how quickly they move their docket along than——

Mr. UsHER. That is precisely the point. The claims examiners
have figured out what management wants, management wants
timely decisions. So they get timely decisions.

With regard to your point about retention of the employees, the
people in my experience that you would want to retain are the first
people to leave, and the people you would want to leave are the
people who stay.

Mr. DAvis. Quickly, what can we do to improve that?

Mr. UsHER. I am sorry?

Mr. Davis. What is the GS level we are talking about for most
of these examiners?

Mr. UsHER. Claims examiners in the districts, I believe start at
grade 5 and go to grade 11 journeyman. There is a grade 12
supervisor—
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Mr. DAvis. A grade 5 could be making a decision in other words?

Mr. UsHER. Theoretically on certain issues of limited complexity,
at first, until they progress through the chain of command. But I
will tell you, Mr. Davis, that is not what happened with me as a
grade 5 in the Boston district office. I was making decisions on
death claims.

Mr. PEREZ. Mr. Davis, there is a June 29 letter which was sent
by claims examiners in the Chicago district office. They indicate
that in the last 12 months, 27 people have left this office, and that
is a very high turnover rate.

Mr. Davis. Out of how many does the office have?

Mr. PEREZ. I do not know that exact number, but I am sure we
could provide that. In the union magazine for the National Council
of Field Labor Locals, it describes OWCP as DOL’s own sweatshop,
and there have been many letters written by claims examiners who
are very unhappy with the working conditions in the district of-
fices. Essentially a sweatshop where people are on quotas and pro-
ductions. This was brought to management’s attention and they es-
sentially blew off the concerns of the employees.

[The information referred to follows:]
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June29,1998

U.S. Senator Carol Mosley-Braun
708 Hart Senate Office Bldg
Washington, D.C. 20510-1303

O T A

i

Dedr Senator Mosely-Braun,

We the employees of the Chicago,Il. Office of the U.S.Dept of Labor - OWCP, need your help.
We’ve enclosed copies of letters that appeared in the NCFLL Courier(Union Newsletter). The
Chicago OWCP office is just as bad, if not worse. No one in the Chicago office would have dared
to have written letters like that and signed their names! All the hypocrisies mentioned in the letters
hold very true for the Chicago office.

We have management that show blatant favoritism and make decisions based on personal
preferences. In the last 12 months, 27 people left this office. This is not counting the contract
people that have left. They are too numerous to keep track of. We have an RD that simply lets
supervisors do whatever they want. There is no such thing as “team” work here. It’s management
versus the employees. The supervisors don’t get their work done, they simply pass it on to
employees under them to do. Then these employees fall behind in their work and then are
penalized.

A congressional investigation of OWCP must be done to expose and change these work
conditions!

Thank you for any help. It will be appreciated.
OWCP employees
CC:S. Hallmark,U.S.DOL

T. Markey, U.S. DOL
Speaker of the House, U.S. Congress
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Letters to

the Editor

Denver Speaks Out

1 just finished reading and discussing with my co-workers, the article
in the March, 1998 Courier. Overall, the article brought oul the office’s
feelings on the workload and workplace here ia Denver. Although the
article did not bring cut the fact chat the joumey leve) are

Hold Management Accountable
Bravo! As a GS-[{ Claims Examiner employed in the Denve

OWCF officc for nearly 10 years (and a federal employce for

almost 13 years) it is about time for this program to be held

onty GS-1 I, this is the most pressing issue here in Denver.

U was interesting 10 niote that another office in DOL., as pointed out
in another article in the same newsletter, reponed moce DOL employees
being upgraded.

As the UM partaer in ag office without a steward, mosi of the claims
staff comes o me with their concerns. J share their concern that DOL
has continued ta overiook OWCP Claims Examiners for upgrade to GS-

12. The work is at the least very challenging. The workload is stifling.
The workplace is an occupational injury waiting to happen.

We. the claim staff, fully support any efforts of the NCFLL 1o push
for upgrading. Most of my urkers have exp d an interest in
doing whatcver it takes 10 get this eccomplished. (Some, I think are
afraid to sty anything they perceive as being trouble-making.)

Again, thanks for helping bring this situation to the forefront.
John L. Sullivan, UM Partner
Claims Examiner, Denver OWCP

Hypocrisy

Thank you! Thank you! Thank you for your wonderful article in the
NCALL Couricr. You are right on target but unfortunaicly you have
merely touched the 1ip of the iceberg. What about the sexism, racism,
preferential management practices and incompetency in the supervisory
staff that are endemic to OWCP? These arc things that employees in the
Desnver office have o deal with o a daily basis in addition 10 being.
swamped with 2n unrealisiic caseload. Morale! We simply don's know
what the word means anymore. The union needs to push for a

i i of OWCP This is the only way

10 exposc, 10 the entire counury, what a sham the “DOL Model
Workplace™ is. [sn't it amazing that DOL. the agency that penalizes the
private scctor for sbusing their employees, allows the sbuse of their
own emp o go unch d. What h d
Paula Brietding

ble for what it does 10 its own federal workers and how
it manages benefits program. Since you have let part of the cat
out of the bag, let's release the whole animal.

Ovur union needs 1o request a congressional investigalion of
OWCP nationwide in order 16 expose that the DOL modet
workplace is nothing but a lic. Not only are workers
overwheimed with the volume of work (and not even rewarded
for such overwork with GS-12 level pay) we deal with racism
and sexism, p i practices, unfair labor
practices, i h of the (in this office there an
three Claims sections, each with a GS-13 “supervising” four to
eight Claims Examjners, most of whom are journey level GS-

i 1s) intolerable and hostile working conditions, the “good ole
bay network™, the manipulation of data used by management t¢
report o Congress. a program running rampant with abuse of
benefits, etc. Each of these very illegal activities should he
revezled to Congress and the American taxpayers. This is not tl
way the lined and improved federal gy is
supposed 10 work. This is actually a graphic example of how
work and workers should not be managed. In fact, if private
industry were to manage a business like this program operates,
they’d go bust.

The top level managers of this program, 1o include regional
and district directors, are part of the sham and should be held
accauntable for the abuse and mismanagement of this program
No more lying and cheating, and covering up. Please, help!

Kim Macklin

E-Mail Addresses

Would it be possible to list the ¢-mail addresses for cach exccutive
comuniitee member and each VP in the courier under their addresses 1

Don’t Forget

I was happy to see OWCP finally receive recognition for the
“Important Work" performed. | was surprised FECA’s red
headed stepchild, OWCP Longshore Division, was not
mentioned. Despite budget reductions and loss of personnel due
to attrition, the Longshore Division performance remains
outstanding. Oh yes, | forgot to mention each claims examiner
maintains over 1,000 (one thousand) lost time cases. Move over
FECA.

Michae! Brewer
OWCP/L&H

phone ? 1 think it should be a part of their name and address
because each of them has an e-mail address.
Rosalyn Bradley

Address letters to the editor to: Editor, NCFLL Courier, C/O
Kenefick Communications, 141 East Lake Dr, Annapolis, MC
214503, E-mail: gregk141 @aol.com
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300 OFCCP EOSs
to Move to GS 12

n estimated 70 percent of Equal Opportunity

Specialists employed by the Office of Federal

Contract Compliance Programs (OFCCP) became
eligible for promotions to GS-12 in mid-March as a result
of efforts by the NCFLL. Individual EOS personnel will
have to demonstrate the ability to perform at the Grade 12
level and have time in grade in order to move into the GS-

12 level.

“DOL doesn’t have to go far to
tind sweatshops. Management can
visit any of the nine OWCP offices
nationwide,” declares Frank Dancy.
NCFLL Vice President in Jackson-
ville, FL., whose territory includes
one of the most desultory OWCP
shops in the nation.

Hundreds of cases come through
the door at Jacksonville each day.
The new ones are stacked on top of
the average caseloads numbering in
the hundreds for each of the 80
claims examiners at that location.

See ‘OWCP,’page4 9

See ‘Union Wins," page 3
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Council Meets With Harnage

Review Organizing Opportunities

rganizing opportunities and
O suppon for AFGE political

action programs were key
topics when the Executive Board of the
National Counci! met with AFGE
Presidem Bobby Harnage for a wide-
ranging day-long session on February 6.

Harnauge inviled the Council 1o meet
with him and key headquarters staff as
part of the transition program Hamage
launched shortly after he was swom in
1o fill the remainder of the Jate John
Sturdivant’s term.

Hamage encouraged the Council to
develop an organizing plan to qualify for
Organizing grants in line with the
program adopted by the AFGE Conven-

tion in Anaheim last year.

The NCFLL delegation was headed
by Executive Vice President Ron
Yarman. “President Harnage has
indicated that he wants to establish
additional roles for Councils within
AFGE,” Yarman said.

The Council expects Lo produce an
organizing plan which will include
1argeted DOL agencies and specially-
crafted messages to be mailed to the
homes of workers. Those plans will be
coupled with the tried and true organiz-
ing techniques that AFGE has been
using for a long time. such as lunch and
learn sessions, Yanman said.

The Council officers took the

opporttunity to make their individual
contributions to the AFGE Political
Action Committee, with individual
officers contributing up to $500 in
personal checks 1o the union’s fund.

Yarman, who contributed $500 to the
AFGE PAC out of his pocket, said the
union’s top officers have made it a
practice to make sizable annual contri-
butions to AFGE/PAC. “*We are proud to
set the example for NCFLL members.
We couldn’t expect them to support the
program if we were not already doing so
ourselves.”

The NCFLL has issued a call to all

See ‘Council Seeks,’ page 3
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OWCP: A Neglected Agency Doing
Important Work Under Trying Conditions

‘OWCP" from page 1

“The work here is tedious and made
more so by its precise and legal nature.”
Dancy says, adding: “Clatms examiners
are required to be proficient in the
interpretation of legal and medical
documents and to possess extraordinary
administrative, organizational and
communications skills.”

Claims examiners operate in near
obscurity because they service injured
federal workers, a constituency that
doesn’t have many friends in high places,
either.

Regardless of location, QWCP
workers' complaints have a familiar ring
of hopelessness and resignation

“Claims Examiners face impossible
backlogs. Offices are crammed with
paper and cramped together,” said Roger
Jackson, NCFLL Vice President in
Kansas City where another major OWCP
office is located. In addition to its
geographic work load, the Kansas City
office handles all DOL compensation
claims.

The union and management are

working together
on one of the
recurrent
problems at
QWCP: the
proliferation of
paper. That
problem has been
made a priority
of reinvention at
the agency by
OWCP Adminis-
trator Shelby
Hallmark,
Jackson said
Hallmack has
authorized Dancy
to assign union stewards to work with

to develop a hing
process for handling claims.

DOL recently indicated an increased
interest in making some other changes
within OWCP after DOL Deputy Secretary
Kitty Higgins toured the San Francisco
OWCP operation. The deputy accepted the
union’s invitation to tour the warren of

Claims Examiner Mark Wiechman works ous of thrs
Jacksonville cubicle.

cubicles that is the regional office of
OWCP n San Francisco. She appeared
struck by the tiny workstations, the
mountains of paper and the union’s
depiction of stresses that accompany
this work.

Local Vice President Mike Powers
and Chief Steward Barbara Brandr
accompanied, Higgins on the tour.

In OWCP From Frying Pan to Fire

New Assignment System Makes Work ‘Intolerable’

Solving problems always looks easy

of his colicagues nationwide, deals with

from the top levels of Al
the workaday level, where people like
Claims Exaruner Edward Gugliucci toil,
solutions from on high <an sometimes be
worse than the problems they are
intended to solve

A recent OWCP decision to take away
local management’s discretion in assign-
ing cases to claims examiners is a case in
point. A quick tour of any OWCP oftice
provides a convincing argument that
cooperation and adaptation between local
management and union representatives is
a good idea. Yet, top management has
apparently decided 1o can that idea and
£o for the old, discredited aption of
sending orders down from on high

Gugliucci works at OWCP’s Colum-
bus, Ohio office where he, like hundreds

claims from federal workers.
As Guglincer and others explain it, there
are two categories of claims — traumatic
injuries, which are typically car accidents,
falls, or injuries related to obvious, specific
events; and occupational conditions —
more difficult and time-consuming cases
— related 1o exposure to environmenial
conditions, such as overuse of limbs, heart
conditions, or long-term damage where the
connection between the work environment
and the employee’s medicat problems are
more difficult to document.

Recently. OWCP offices nationwide
received an edict that, undoubtedly. was
intended to smooth out the workflow and
permit the agency 1o move to a tatally
automated system of work assignments.
Trouble is, as Gugliucci explained, the

L1, Couricr

effect was the reverse.

Top management in Washinglon told
local managers that they would no
longer be permitted to use their own
discretion and assign cases in packages
with proportionate numbers of complex
and simple cases mixed logether. The
old practice assured that individual
claims examiners could expect a
standardized work load. The new
practice is supposed to be totally
random. Each case is assigned to the
next examiner in line, regardless of the
complexity of the case, or the workload
facing un individua! examiner.

“This new strategy will unfairly
burden CEs and create an intolerable
work environment. Hell, it isn’t so great
working here to begin with,” Gugliucci
says.

March 1998
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Mr. Davis. I think what we need to hear, and we will hear from
management later—what we need to hear is if they do not have the
resources, we have got to make up our mind, do we give them the
resources? This may be resource driven and we are getting just a
series of decisions here that are not fair. That may be part of the
problem, we will find out as we move forward.

Mr. UsHER. I have always felt that in my experience.

Mr. Davis. Well, you have been around for a long time, you have
been doing this for a long time at different levels. How have you
seen this getting better or worse over the last decade?

Mr. UsHER. I think some changes have been made that have had
an impact upon the office’s ability to handle greater number of
cases. I have seen no changes that enable the process to function
ﬁ?re fairly for all employees. They do more for some but not for

Mr. Davis. Let me ask about these computer deliveries. We
talked about some of this is computer driven, I think. To some ex-
tent then how you fill out your claim, how you actually fill it out
and the boxes you check or however you do this is going to dictate
the outcome?

Mr. PEREZ. Well, the fact of the matter is that the majority of
injuries are not serious and they can be looked at based upon the
evidence on the form. You know, the OWCP is relying on the judg-
ment of the employing agencies. The employing agency, if they do
not dispute the case and it involves no lost time or a small amount
of time, well the office does not look at that until a dispute comes
up later. So when the case comes in, if all the data is on the injury
report, they code it as, previously, administratively unreviewed,
but now they have changed that for political purposes to say ad-
ministratively review. That case goes directly to the file, it does not
even go to a claims examiner.

Mr. DAvis. Go ahead.

Mr. UsHER. Thank you, sir. There are many instances too where
the employing agency, whether by accident or design, provides the
injured employee with the wrong form, which just delays the proc-
ess interminably.

Mr. DAvis. gf course. Let me ask this. What percent of the
claims that you see, that go up to the appeal, the hearing level, are
really without merit?

Mr. UsHER. Well, I am assigned 315 cases a year.

Mr. Davis. We talked about fraud, that is a different issue, that
is a higher level, but sometimes people will file things for—it is not
fraudulent, but it really does not have merit once you look at it.
Just a ball park.

Mr. UsHER. I would take the standard if somebody takes the
trouble to sign an affidavit that contains criminal penalties on a
notice and claim form, they believe they have a valid claim. Wheth-
er I share that belief or not is another story. I would say that the
system is cluttered, really cluttered to a large extent by claims for
psychiatric illness that are not due to the employment, but they are
due to the employment as a whole including the employee’s life cir-
cumstances that he brings into his employer’s ambit.

We spend a lot of time on those type of claims and they tend to
be time-consuming, particularly on appeal because the attorneys
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have figured out that they are not going to get the type of decision
at the district office that they are going to get at Hearings and Re-
view. They are going to get into a small room with one individual,
a court reporter and they can look them right in the eye and they
can have at least an hour, more if they need it, to make their best
argument on the claim. That is how Hearings and Review is im-
pacted by that caseload.

"Mr. Davis. Is there any gaming on the psychiatric, as you look
at that, where people are finding a system where they can get ben-
efits that maybe the statute——

Mr. UsHER. No, the psychiatric claims are extremely difficult to
prove, under the guidelines issued by the Appeals Board, which in
effect is our supreme court, since the cases do not go anywhere
else.

Mr. DAvis. Right.

Mr. UsHER. There is some really straight-forward guidance on
how you apply—what the evidentiary tests are and how you apply
those tests to the factual and medical evidence. And a psychiatric
claim is very difficult to establish.

I will tell you this also, sir. It is a very difficult claim to deny
because you have to consider all the evidence, if you do not want
to give an appearance that you just are looking at the case and say-
ing no, it is no good. These types of cases tend to grow, they tend
to grow from perhaps an inch thick at the district office to some-
times a foot or 2 feet thick on appeal, when the people want to get
everything they can into the record in support of their position.
Those decisions are very time-consuming.

Do I see out and out fraud? Yes. Do I see it every time I go to
a particular city? No. But I do not see—there is enough fraud cer-
tainly in the program, human nature being what it is, that we
should be concerned about it and should address it, but I do not
see that as the major problem with this program.

Mr. Davis. The major problem I glean from both your testi-
monies is that in the district offices, first time up, the claims exam-
iners just are not getting all—they are driven by the time instead
of sometimes by—if they had a little longer, they had other things,
giving a fair decision. And you see a lot of that on the hearings
that you do.

Mr. UsHER. Yes, sir, I do.

Mr. DAvIs. And you could do 100 things to try to change this and
maybe make this better, maybe we could all agree, but one thing
that we could do better is to try to get the cases at that level better
?xamined and get a better decisionmaking process. Is that a
alr——

Mr. UsHER. That would be my first step, sir. Extend those time
limits and give the people the chance to get their evidence into the
file and have the initial adjudicator make the initial decision on the
merits of the claim.

Mr. DaAvis. Make a better decision, then you may not get as
many hearings.

Mr. UsSHER. They may not pay the claim, but then if the claimant
decides to take that issue to appeal, he then has an hour of focus.
It is denied on one aspect or another of a particular claim, but not
on all of them, not lack of evidence.
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Mr. Davis. You know, I was the head of our county government
in Fairfax before I came to Congress and we had a lot of different
boards and agencies and of course, from a county perspective, you
always wanted to pay out as little as you could because it had
budgetary impact. But we learned over the longer period that if
you handled these cases right below, you get a reputation after
awhile that the decisions are good and you build on that track
record. It sounds like we do not have that track record right now
with the current——

Mr. UsHER. It is 180 degrees opposite, sir. There is no emphasis
on doing the job right the first time.

Mr. Davis. So they do not get any credit when it comes to the
benefit of the doubt, we made this decision, we are likely to be
right—from your experience.

Mr. UsHER. I would think so, sir.

Mr. Davis. Mr. Perez, do you concur with that?

Mr. PEREZ. Yeah. You know, in addition to changing the time-
frames, I think there should be more specific guidance given to
claims examiners about the relative burdens invoived in proving
their case. The act and its remedial legislation, the case law con-
sistently states it should be liberally and broadly construed in favor
of the claimant. That is not to say you should give away the store.
However, most of these injured employees are blue collar workers,
they are not articulate in writing. And I think the office—and that
is well established by case law—is in a position where they are
supposed to help the injured employee perfect their claim.

Mr. Davis. Do most of them have attorneys by the time they get
to your level?

Mr. PEREZ. Well, the office practice discourages that.

Mr. DAvVIS. So a lot do not, a lot of them are just up there on
their own.

Mr. PEREZ. Yes.

Mr. USHER. Yes, sir.

Mr. Davis. I have got a lot of other questions, but I am going to
give Mr. Horn a chance to go through this, and we have other pan-
els too. But let me just say to both of you I appreciate you coming
forward and sharing your views with us.

Mr. HORN. Let me follow up on Mr. Davis’ last question. Based
on your experience, take me up the hierarchy as to the filing of the
claim and how many days you feel would be appropriate based on
your experience. Let us start with step one.

Mr. PEREZ. Well, in one of my recommendations to the office, Mr.
Chairman, I suggested they do a survey to find out exactly how
long it takes. I do not really know. I do know that 45 days is not
sufficient, based upon the number of prehearing remands.

Mr. HORN. Is it 45 working days or 45 calendar days?

Mr. PEREZ. Calendar days.

Mr. HorN. Calendar days.

Mr. PEREZ. I do not believe that is sufficient and I believe there
should be an opportunity for extensions on this. You know, if some-
one gets an attorney and the attorney says well, I need a little
more time, the office says no, we are not going to give you an ex-
tension. Well, that is plainly wrong. I cannot see why they are
rushing these things to judgment.
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Mr. HorN. OK, it is 45 days to file your claim after the incident?

Mr. PEREZ. No, you are supposed to file written notice of injury
with your supervisor within 30 days and normally that occurs. You
notify your supervisor, he gives you the form, you file a notice of
injury, give it to the employer, the employer submits it to the
OWCP district office, it comes to the district office, it goes through
the computer check which we talked about before. If it is non-
serious, it goes to the file and just sits there. If it is more serious,
it gets assigned to a claims examiner in this quality case manage-
ment project. They develop the evidence, they render a decision
and then the claimant has various appeal rights—request a hear-
ing, request an appeal to the Employees Compensation Appeals
Board, or he or she can request reconsideration. At that point, the
case diverges based upon what appellant——

Mr. HORN. Well at the beginning then of this process, how many
days have elapsed, which includes the employer, the Federal agen-
cy’s right to append their particular version of the situation?

Mr. UsHER. That varies I believe widely. Some employers are
scrupulous about getting the notice of injury to the district office
in a timely manner. Others unfortunately are not so scrupulous.

The timeframe for office reaction to a notice and claim form can
only run realistically from the time the office receives the notice
and claim form. There may be other avenues to prompt the employ-
ing agencies to get it to the office more quickly.

Mr. HorN. OK. Now is that within the 45 days or is that post
the 45 days?

Mr. UsHER. Frankly, Mr. Chairman, I do not know. I do not man-
age the program.

Mr. HorN. We will get it from the administration, but I am just
curious since you are in a key part of this—

Mr. UsHER. I would think it begins upon receipt of the notice and
claim in the district office.

Mr. HorN. OK. That is when the clock starts running.

Mr. USHER. I would think so, sir.

Mr. HorN. All right. Now at that point, they can mark that they
want a hearing officer or what, do they try to go directly to the
Compensation Board? What is the choice there, is it based on se-
verity of injury?

Mr. UsHER. The CA-1, the notice of injury, hits the district of-
fice.

Mr. HorN. Right.

Mr. UsHER. It then requires adjudication by an office claims ex-
aminer or, as we have seen, if the right boxes are checked on the
form, it is just put in the file as not a serious type of injury that
requires attention. The claims examiner will then write a letter to
the injured employee saying all right, this is the type of factual evi-
dence you need to prove your claim, this is the type of medical evi-
dence you need. You have 14 days to submit that. Now unfortu-

nately, the claims examiner’s letter, if my experience is any guide,
will go into a bin with every other claims examiner’s letters, sitting
on the floor of the district office. Then it will probably be carried
downstairs in the Federal building to the main post office or the
main mail facility in that Federal building. So that by the time it
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gets into the actual mail delivery system, the injured employee has
probably lost several days already.

Then let us say the injured employee gets his letter and he goes
to his doctor and he gets his doctor’s report and he sits down and
he answers the examiner’s questions and he puts them in an enve-
lope and he mails it back to the district office. The reverse holds
true, it may come into a post office box or a central mail facility
with every other piece of mail coming into the district office that
day and by the time it gets distributed to the office examiner, the
14 days may have elapsed—in fact, they frequently have.

Mr. HORN. Well, I can understand that and we will ask the ad-
ministration the same questions.

So then what are our options here, going to the full Board or a
hearing examiner?

Mr. UsHER. The next step for the injured employee if his claim
is denied is to either request reconsideration, a hearing, a written
record review or take the case to the Employees Compensation Ap-
peals Board. What happens frequently is the case comes across a
hearing officer’s desk and there is the evidence, there is the evi-
dence sufficient not only to adjudicate the claim on its merits, but
to pay the claim, And it has been 6 to 8 months at this point since
the office has received the notice and claim form. And the injured
employee has to make whatever arrangements he can possibly
make to cover any period of absence from work that was caused by
the injury or any medical expenses that have been incurred by the
injury, for a missing piece of paper that should have been received
and adjudicated on the first go-around on the case.

Mr. HorN. Now do you find as hearing examiners, there is any
attempt made by the administration of this program to take into
account just what you are telling me? Because it is just common
sense how you set up a management hierarchy and get people’s
paper processed in a fair and equitable way.

Mr. UsHER. To answer your question, Mr. Chairman, I have not
seen any such efforts.

Mr. HORN. And you have been there through three or four dif-
ferent administrations?

Mr. UsSHER. Yes, Presidential administrations.

Mr. HoRN. So it does not seem to matter whether they are Demo-
crats or Republicans, liberals or conservatives, they just act the
same way?

Mr. USHER. I do not believe this is a political problem, Mr. Chair-
man. This is just a workload problem and a management problem
addressing the workload.

Mr. HORN. Well, what is the trigger that sends that claim into
the full Board as opposed to a hearing examiner?

Mr. USHER. The claimant’s request. He has——

Mr. HoRN. That alone triggers it?

Mr. USHER. He has a variety of appeal rights he can take. Nor-
mally, in the normal course of events, the claimant would want to
have a hearing first because he can come and sit down and look
at someone face-to-face, which he may not have the opportunity to
do unless he lives in a large urban area serviced by a district office.
But frequently the hearing gives him the opportunity to come in



151

and sit down, even if it is off the record. We can resolve a lot of
these problems off the record, and we do resolve them.

But it is an evidentiary hearing. He can come in, he can discuss
what is the reason that this claim was denied. You can tell him,
lack of medical evidence, your doctor did not address the question
of causal relationship; or lack of factual evidence, you have not es-
tablished what went on in your workplace that caused your condi-
tion. He can have the record held open by the hearing officer for
30 days after the hearing. This is an evidentiary hearing, he has
had the opportunity to remedy the defects in his claim.

If at that point, the hearing officer is unable to write a favorable
decision, he can then go to the Board. Now the Board will not ac-
cept new evidence. Their rules of procedure preclude accepting new
evidence.

Mr. HorN. Even that that came up when he was talking to a
hearing examiner?

Mr. UsHER. No, it would be the hearing officer’s decision that is
before the Board, to include the full hearing record that served as
the basis for that decision.

Mr. HorN. Oh, OK. Now compare the hearing examiner in this
particular agency with what you know about administrative law
judges’ practice in other agencies of the Federal Government? How
palrgllel is the hearing examiner role to an administrative judge
role?

Mr. UsHER. In many ways, similar. In one very remarkable re-
spect, dissimilar, sir. The hearing representative gets 315 cases a
year, gets no clerical help and has no assistants to assist in the
preparation of the decisions.

Mr. PEREZ. Mr. Chairman, I would like to point out that these
hearings are not held in accordance with the Administrative Proce-
dure Act and those rules do not apply. That is probably the most
significant distinction between hearing representatives and admin-
istrative law judges, is the formality of the process.

Mr. HOrRN. Now in the case of administrative law judges and
hearing examiners, you noted earlier and we all know that the arti-
cle 3 judiciary have a number of things you do not have, such as
tenure for life, and yours is on an appointment or what? What is
your situation? Are they pleasure appointments?

Mr. UsHER. You are selected for a position—you apply for and
are selected for a position as you would be for any other position.
It is carried under the claims examiner series, but it is paid at a
higher grade level.

Mr. HorN. It is under the civil service?

Mr. USHER. Yes, sir.

Mr. HORN. And so you would have the protections of the civil
service.

Mr. USHER. Yes, sir.

Mr. HorN. Could you be fired by anyone within the agency, and
if so, who would have that authority?

Mr. UsHER. That is an interesting question, Mr. Chairman. 1
have been fired. [Laughter.]

I was fired by the Director for Federal Employees Compensation.

Mr. HORN. And then what?
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Mr. UsHER. I am still on the payroll through the 17th of this
month. If and when the action becomes final, I will take appro-
priate action to protect my own interests, sir.

Mr. HorRN. Now, have any other hearing examiners been fired?

Mr. UsHER. No, several have been transferred.

Mr. HORN. Transferred to what?

Mr. UsHER. To policy positions in the national office itself.

Mr. HORN. I see. Is that a promotion or a demotion?

Mr. UsHER. You could look at that both ways.

Mr. HorN. If it is in Bozeman, MT, maybe it is a demotion.

Mr. USHER. It is certainly a reduction in the workload.

Mr. HORN. Yeah.

Mr. UsHER. If you have any pride in the work that you do, and
a sense of integrity, then it is definitely not a promotion.

Mr. HORN. So in essence, when you receive that hearing exam-
iner appointment, you are like a career civil servant in the position.
Now is there ever a grade raise that goes on, or are you at a set
salary with practically what you entered?

Mr. UsHER. The position is a 12/13. You enter as a grade 12 and
presumably based upon performance, you achieve the full journey-
man level of the position.

Mr. HOrN. OK, now is there anything else besides—and you are
sayilng perhaps the administrative law procedures ought to
apply—

Mr. PEREZ. I am not necessarily advocating that because, you
know, under—and as I discuss in my testimony, claims are handled
under the true doubt rule and there has been litigation in two
other acts administered by OWCP which indicates that under the
Administrative Procedure Act, the true doubt rule is inconsistent
with the relative burdens of proof allocated by the Administrative
Procedure Act. I think that the Federal Employees Compensation
Act was designed to be less formal, because in reality many of
these workers are not that sophisticated and the office is supposed
to be in a situation where they are to assist the claimant in per-
fecting his or her claim.

I think to put in the Administrative Procedures Act, formal hear-
ing procedures, would make it more complicated, it would make it
more adversarial because the office could no longer then only look
at the claim from the claimant’s perspective, they would have to
consider evidence from the agency, hearings would become more
adversarial than they already are.

Mr. HORN. So it would require an attorney to be present for one
of the parties and that would lead to expense, or what?

Mr. PEREZ. Well, the expense is normally, under the American
rule, borne by the individual parties, there is no fee shifting. But
yes, it would make them much more adversarial, much more com-
plicated, and I think much more time-consuming.

Mr. HORN. If the claimant comes with an attorney, what are the
rules in terms of the agency, do they then have someone from the
general counsel’s office sit in on the hearing, or what?

Mr. PEREZ. It depends.

Mr. UsHER. They can. Normally, the agency will send a per-
sonnel specialist or someone who works for the agency in the field
of injury compensation. But if you get into the area of a claim for
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an emotional disability and there is also an EEO complaint with
liability pending on the part of the employer perhaps under a dif-
ferent venue, frequently we will see an attorney from the employ-
ing agency come, just to protect the employing agency’s rights. But
the attorney in that situation only observes the workers’ compensa-
tion hearing and receives a copy of the transcript.

Mr. HORN. So it is not an attorney from the Office of Solicitor
in the Department of Labor, it is from where—the agency where
the injury occurred.

Mr. UsHER. That would be the situation, Mr. Chairman.

Mr. HORN. Go ahead, Mr. Davis, please.

Mr. Davis. What is the GS rating for the hearing examiners?

Mr. UsHER. The hearing representative?

Mr. Davis. Yes.

Mr. UsHER. G5-12/13.

Mr. Davis. So gou are 12 and 13 and the decisions you are re-
viewing were made anywhere from 5 to 11, basically?

Mr. USHER. In some cases grade 13’s, in some cases it could be
the regional Director who may be a grade 15 or 14.

Mr. DAvis. You can review that as well, OK.

Mr. UsHER. It just depends on who signed the decision. Usually
it is either a claims examiner, which would go through grade 11,
or a supervisor in the district office, which would be either a grade
12 or grade 13.

Mr. Davis. Mr. Perez, explain to me the 72 percent of traumatic
lost time cases were processed without claims examiner reviews.
Can you explain what you mean by that?

Mr. PEREZ. That is a statement that comes from OWCP’s own re-
port. In their fiscal year 1992 annual report, the office, you know,
talked about new procedures they were introducing to lighten the
claims examiner’s workload. When the case is created, you know,
the person who is creating the case, looks at it to see if there is
information on it and then when the case is created, it is assigned
a computer code. The computer code for these cases, these uncom-
plicated, no lost time or minor lost time cases, get this code which
was called administratively unreviewed.

Mr. Davis. The code then cranks out what should happen to it?

Mr. PEREZ. Yeah, it determines——

Mr. Davis. Dollar amount, time, whatever——

Mr. PErRez. $1,500 medical bill limit and controversion. The case
then goes to the file, for instance. If there is no further activity in
the case, it just is quietly closed. If, for instance, medical bills ex-
ceed $1,500, a code comes up and it is sent to a claims examiner
for review.

Mr. Davis. If I wanted to appeal that, I could do that?

Mr. PEREZ. Well, since—only the claimant has right of appeal.
Normally you would only appeal an adverse decision, and if your
case was not being disapproved, you would have no real basis for
appeal. That is one of the technicalities here. You may only appeal
a formal decision, one in which the Secretary or his designee has
made findings of fact and issued a written decision with appeal
rights. Those are the only kinds of decisions you can appeal.

Mr. Davis. OK, but if this is a minor case, I get my fingers
mashed, I have to go and do it, I am back to work, lose a week’s
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time, send it in, the computer cranks. If I do not like the result of
that as a claimant though, I have the right to move up.

Mr. PEREZ. Oh, sure. I mean, for instance, you smash your finger
and 6 months later you realize that you have some traumatic ar-
thritis, you do not have full use of the thumb. You can file a claim
for what is called schedule award, and yes——

Mr. Davis. So I have my right to pursue it and the computer is
really just an efficient way of trying to get rid of—take some cases
away from claims examiners that do not need to look at them.

Mr. PEREZ. Yeah, there is nothing wrong with that. But certainly
creating the impression that these are being approved is really not
correct.

Mr. Davis. Well, they are——

Mr. PEREZ. They have not been disapproved.

Mr. Davis. Yeah. Well, they are approved automatically. I mean,
they have a procedure where they do not have to waste a claims
examiner’s time.

Mr. UsHER. Where that procedure does not work is where the
medical billing exceeds $1,500. And the district offices there have
a tendency to—what would happen in that case is the bills would
come in, they have already reached the limit that they can pay
without looking at the merits of the claim. They then sit down, now
they have to look at the merits of the claim 6 months later. So now
the claimant receives a letter from the claims examiner, and what
they are trying to do there is adjudicate the claim that should have
been adjudicated the first time it came through the door. It is much
more difficult for the employee to establish his entitlement there.

Yes, there is a significant argument to be made for handling that
number of cases in that fashion. But when those cases that are not
going to stay administratively closed resurface, they are significant
problems to handle.

Mr. Davis. I was intrigued by one thing you said and maybe I
did not understand it. On these hearing dates, first of all they set
a hearing date and you either make the hearing date or you do not,
and I know it is tough sometimes if the attorney has got a conflict.

That is the way it works in the eastern district of Virginia, where
I practiced law. That is why they call it the rocket docket, but it
is how you keep things moving. I have seen court systems just bog
down where anybody who needs a continuance, wants it to can
have an attorney sign this or that and—you know, to keep this
flowing smoothly for the beneficiaries of this, you want to keep it
flowing. I do not know where you draw the line and I appreciate
you calling it to our attention, the fact that it is fairly rigid in
terms of how the dates go and that there will be instances where
people may not get their choice of attorneys. But the tradeoff is one
that I think, particularly when you have thousands of claims to
process, may not be that bad.

Mr. USHER. My only reservation there would not be about the ef-
ficiency of refusing to grant postponement, but it is a piece of social
remedial legislation and the hearing is supposed to be part of an
appellate process to protect the injured employee’s rights. If you
want to be efficient without a heart and soul, I would say that is
the way to go.
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Mr. Davis. Being efficient sometimes helps people too, they are
waiting for their money, they do not know what is going on. I could
take you back to some of the veterans’ appeals that we get that just
take years and years. You get the right decision, but you are wait-
ing 6, 7, 8 years sometimes. I do not know where you find the right
balance, and I think this is really a fact-finding hearing where we
are trying to find all of that.

Mr. UsHER. Right.

Mr. Davis. The same if you have—one agency has four claims,
what is wrong with trying to hear them all in 1 or 2 days so they
do not have to send somebody else, if you can do that and the
claimants are not adversely affected. I guess that is the key deci-
sion.

Mr. UsHER. I would suspect that the claimants would be ad-
versely affected, just in terms of distance, unless they all live in
New York City. But it is not going to be the people in management
at Hearings and Review who are going to decide where all these
claimants live in relation to the hearing site. That is going to be
left to the hearing representative and that is a further administra-
tive burden that I would suggest is prohibitive, sir.

Mr. Davis. Yeah, but you cannot blame the agency for trying to
save their per diem and everything else.

Mr. UsHER. But again, the significant point that I would make
is that the agency representative is in a pay status and the injured
employee is not.

Mr. DAvis. Right.

Mr. PEREZ. Mr. Davis, I would like to just suggest something.

Mr. DAvViS. Yes.

Mr. PEREzZ. You talked about bogging down the system and the
legitimate agency concern, OWCP’s concern to keep these cases
moving. Well, the thing that really has bogged down the system is
the enormous number of prehearing remands. These are the cases
that are either facially incorrect or evidence has come in between
the date of denial—and if you look at the data——

Mr. DAvis. But that is driven by the time to a great extent, is
it not?

Mr. PERezZ. Yeah. But actually what is clogging the system is
enormous numbers of these improperly denied cases are coming
into Hearings and Review and they are lengthening the whole deci-
sion process and then making it to such a degree that management
has elected to eliminate postponements in an effort to keep the
cases moving. Whereas I suggest that eliminating these prehearing
remand cases would have the same effect and thereby not depriv-
ing injured employees of an oral hearing, which was put in the act
specifically for that purpose. Congress recognized that many of
these are inarticulate, blue collar workers, who cannot successfully
prosecute their claims in writing.

Mr. DAvIS. So these are not people with slick lawyers up there
waiting to get a percentage.

Mr. PEREZ. Yes. And you want an opportunity to listen to this
person, hear them present their own evidence. This was put in the
act in 1966, 50 years after the act was passed. So Congress be-
lieved that it was important to provide this for injured employees.
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Mr. Davis. OK. Let me ask you this, you do not know of any bo-
nuses or anything on number of claims or quotas or anything. Is
this more informal talk or is there any smoking gun here that this
is in fact a policy?

Mr. PEREZ. Well, the regional Directors report on their success
in handling these quality case management cases. Their perform-
ance is based on that.

Mr. Davis. Is it based on time or result, based on the timeliness?

Mr. PEREZ. 1 think result.

Mr. Davis. Really?

Mr. PEREZ. 1 wi{l not swear to that, but I have seen copies of
monthly reports submitted by regional directors to Mr. Kerr and
Mr. Hallmark. The first item on the list is quality case manage-
ment cases. Now why is that up front? I think it is because the of-
fice has this strategic goal of lowering the number of lost time days
and everyone is focusing on that. And to the extent that the actions
of the district office achieve that goal, certainly there is going to
be some favorable performance evjuation involved in that. But as
for actual quotas, I have heard that exists, I have not seen any evi-
dence of it.

Mr. Davis. You know, it is funny, in our District Committee,
which Mr. Horn serves on that I chair, we have gotten everyone up
saying there is no quota on tickets and then all of a sudden we find
out there is. It is one of these things, I do not know if it is ever
written down, but we will ask them when we get a chance to ques-
tion them. Obviously that would be very bad public policy at a min-
imum, if not illegal.

But you feel just because of the nature of the reports, that helps
drive it, and the incentives that come down.

Mr. PEREz. I think so, Mr. Davis. Regrettably, we were not able
to get any claims examiners to come forwartf: because they are
afraid of retaliation and intimidation. These are the individuals
who are on the front line and could provide direct testimony on
what directions are being given to them. But believe me, these in-
dividuals are very afraid of coming forward.

Mr. Davis. OK, thank you very much.

Mr. HORN. I thank you for that line of questioning. That is very
helpful and, as you said, we will follow it up with the administra-
tion when they come before us on panel three.

Just a few questions for the record, and we might say to you as
we will to other witnesses, we will keep the record open and if
something comes to you on the way home or whatever, please feel
free to put it in the form of a letter and we will put it in the record
at the appropriate place. I think some of the parts you read in a
previous exchange, Mr. Perez, we would like copies of that to put
in an appropriate place, without objection.

But let us look a minute at—do most claimants who have had
benefits terminated or denied by OWCP, do they respond in any at-
tempt to ascertain why the action is taken?

Mr. PEREZ. Well, Mr. Chairman, Mr. Markey, who is the Director
of the DFEC, has told me that 40 percent of people whose benefits
are terminated do not respond. Now that is an incredible number.
1 asllzgd him why are they not responding. He said well, we just do
not know.
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Well, Mr. Chairman, I suggest that when you have such an enor-
mous number of people whose benefits are being denied and there
is very little fraud in the program, we would want to know why
they are not responding. But apparently the program is not inter-
ested, they are just interested in terminating the benefits.

Mr. HORN. Have you seen any evidence that an agency has hin-
fc!ergd or discouraged the injured employee to file a claim for bene-
1ts?

Mr. PEREZ. Yes, Mr. Chairman. The Postal Inspection Service pe-
titioned the Department of Labor’s inspector general to investigate
handling of claims under the act. As a result of that investigation,
the Department’s IG found that the Post Office was in fact—I do
not mean to single out the Post Office, but this was an examina-
tion—the IG did find that officials at the Post Office were hin-
dering the timely submission of timely forms. As a matter of fact,
in April 1998, a hearing representative brought to the attention of
Mr. Markey the fact that the San Antonio post office was encour-
aging injured employees to file nonstandard forms, forms which es-
sentially were disclaimers, which is plainly inconsistent with the
act and illegal under Title 18 of the U.S. Code.

This was brought to management’s attention, I do not believe
that they took any aggressive action, as the IG recommended they
do, to notify the employing agencies that this was wrong and to no-
tify the claims examiners that if they see more instances of this,
they should immediately report it. I do not believe that DFEC and
OWCP are being aggressive enough in curtailing the agencies’
abuse in these areas.

And like I said, I do not mean to single out the post office, 1
think many agencies do this.

[The information referred to follows:]
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APR 16 1998

Memorandum for : Thomas Markey, Director
Thru: Robert Barnes,Chief
From: Diane M. Sorensenﬁymj,

Attached is a copy of a disclaimer that is being used by the
San Antonio, Tx. post office in lieu of filing DOL form CA-1.

This has led to many problems for the claimant and the agency
(it gives the claimant the impression they can get medical
treatment at any time in the future). I had three claims
with this disclaimer which results in Cop being denied as

not timely as well as creating problems to establish Fact

of Injury.

There is no need for the form since the CA-1 goes in the

personnel folder if the is a no-time-lost, no medical-treatment

injury.

No agency representative was present at these hearings but I
feel they should be advised to discontinue the use of this
form.
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Mr. HORN. I met with a local chapter of Federal injured workers
and I just went down the line one gay and listened to each one as
to what their case was, what agency for which they worked, and
there was no question that the post office was a real problem. In
one case, they wouldn’t even give the person the forms on which
to file the claim, which I think is outrageous.

Now does that ever come up in cases before you?

Mr. UsHER. Ob, yes. Yes, Mr. Chairman. The problem employers,
from my perspective, would appear to be the Postal Service and the
military facilities. Problems of course exist across the Government
as a whole, but most of the problems of the nature that you are
suggesting come from the post office and the military facilities. And
it is not only just the initial filing of the claim, although we can
start there. I have had people testify that the supervisor says oh,
yeah—when the injury is verbally reported to the supervisor, the
claimant asks for a CA-1 and the supervisor says well I will get
it for you in a little bit. The claimant has to go back repeatedly,
repeatedly. If the supervisor goes off shift, the next supervisor may
or may not take the initiative to provide the form.

The corollary to that problem, however, is the provision of the
wrong form. It is complicated enough that there has to be one form
to report a traumatic injury, one form to report an occupational ill-
ness, and one form to report a recurrence of a previously estab-
lished injury. If the wrong form is provided, it just delays the proc-
ess invariably.

The other aspect of that problem, Mr. Chairman, is not only in
providing the appropriate form upon the request of the injured em-
ployee and promptly filing the form, I have had people at hearings
testify that when they tried to track down what happened to their
injury report, they found it in the shop drawer, the supervisor’s
drawer in the shop. A further aspect of that problem is the for-
warding of subsequent evidence when the district office writes and
says this is what you need to prove your claim, or when the claim-
ant gets the forms completed by his doctor and wants to forward
tl11em on to the office, he is required to do that through his em-
ployer.

I had the case of a lady who was injured at Mare Island Naval
Shipyard. They put her in a modified duty position, she had an
upper extremity problem from keyboarding activity, I believe. For
her modified duty position, they put her in the injury compensation
office and she testified at the hearing which I held that when the
injured workers would come in to inquire about the progress of
their claim, she would go to the filing system to find their folder,
and she would find all the forms in that folder, the forms had
never been forwarded to the district office for adjudication. They
were held by the employing agency.

We have testimony at hearings that the injured employee turns
in his medical reports to the injury compensation office of his em-
ployer and then when he asks what did you do with these forms,
he is told that they were sent to the Department of Labor. Well,
can | have a copy of your—the injury compensation file that you
maintain, and the answer is no. And this comes from injured em-
ployees as well as from their union representatives. It is very dif-
ficult sometimes for the injured employee to ensure that the claim
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and the supporting documentation is in fact being forwarded
through the employer to the district office for adjudication.

Mr. HORN. Now the purpose of forwarding it to the employer and
through the employer is, I assume, to get the employer’s side of
this in the package that goes to the Labor Department? .

Mr. UsHER. I believe there is some requirement that the em-

loyer imposes upon the injured employee that all documentation
ﬁas to come through. Now some of these forms, some of the claim
forms themselves require certification by the employer. So there is
a valid reason for going through the employer.

But frequently we hear testimony that the injured employee is
advised by his supervisors that he must submit any subsequent
documents which do not require completion by the employer
through the injury compensation office.

Mr. HORN. Now is the form the same form in every Federal agen-
¢y, or does each agency write its own form?

Mr. UsHER. The forms are universal.

Mr. HornN. I just wonder why we do not have a 1-800 number
directly to the Workers’ Compensation Program and simply bypass
that operation and say send me the forms.

Mr. UsHeR. That suggestion, a similar suggestion, Mr. Chair-
man, has been made, but for efficiency of operation—the suggestion
has been made by hearing representatives such as myself—for effi-
ciency of operation, we should close the district offices and have
one central office that would provide uniform adjudication for the
entire country.

Mr. PEREZ. Mr. Chairman, if I could point out, we discussed ear-
lier this process which OWCP has developed for handling these
minor lost time injuries. A lot of that relies on the agency looking
at things, and they certainly have a legitimate role to play in this.
That is provided for in the regulations and we certainly do not
want to diminish that role. But title 18 of the U.S. Code makes it
a criminal offense for a responsible officer to fail to forward re-
quired information. And I believe that this should be more aggres-
sively enforced. I realize that this section of the Code is not under
the jurisdiction of DFEC, however, something should be done to
make these individuals in the employing agency who improperly
hold up these forms, responsible.

Mr. HORN. I could not agree with you more. I was outraged when
I heard about that post office situation. I have heard of enough
about the post office and one of our colleagues that chairs the Post
Office Subcommittee which is also under the Government Reform
and Oversight full committee, I have talked to him about it and his
feeling was there is just sort of a military mind that is in there and
there is also bonuses paid when they do not have too many injuries
and all the rest of it. So there are a lot of things at work here and
Ihwould hope that the inspector general would nail something like
that.

Well, let me move to just a couple more to round out what we
are looking for here. This might have been asked at one level, let
me ask it another way. What external factors may influence the ad-
judication of compensation claims operations at the district office
level? What are we talking about there in external factors? Are
there external factors above that district office?
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Mr. PEREZ. I am not that familiar with operations at the district
office. It has been many, many years since I have worked there.
From the impression I get, these claims examiners are locked to
their desk and just are trying to move these things as quickly as
possible. I do not know how much pressure is being put on them
by say the agency calling the district office head who then comes
to the claims examiner. I think a certain amount of that goes on,
but I just do not believe it is happening at that level.

Now at Hearings and Review, that is a different story. There are
a lot of external pressures put on hearing representatives by the
agency itself, OWCP, by employing agencies dissatisfied with deci-
sions. So there is a lot of improper pressure exerted on Hearings
and Review.

Mr. HORN. Any further questions, Mr. Davis? Any further ques-
tions, counsel?

{No response.]

Mr. HORN. We thank you both very much for coming and sharing
your experiences with this panel. It has been very helpful, and both
of your statements were among the best I have seen before this
committee and we hold more investigations than any subcommittee
in the House or the Senate. So we thank you for that hard work
that you gave us and we are going to put it to good use in the re-
port on this area. So thanks so much.

Mr. UsHER. Thank you for the opportunity, Mr. Chairman.

[Applause.]

Mr. HORN. Next will be panel two, and it will be—we are lining
up the material here in the order of the agenda you have. Mr.
Sammy Lopez, supply technician for the VA starts here. Howard
Miyashiro, letter carrier, U.S. Post Office, will be next. Anthony
Burelli, marine electrician, Long Beach Naval Shipyard, U.S. Ma-
rine Corps retired, at the end there before the podium. Roger
Euchler, letter carrier, U.S. Post Office; and Susan Yake, dietician,
U.S. Naval Hospital, Bremerton, WA. Next will be Rachael Santos,
postal manager, U.S. Postal Service, and we have Mr. Joseph Jack-
son, Mail Handlers Union compensation coordinator. OK, I think
we have got everybody if Mr. Jackson is here.

Ladies and gentlemen, if you would stand, we will administer the
oath.

[Witnesses sworn.]

Mr. HORrN. All seven witnesses have affirmed, the clerk will note,
and we will simply begin if you would summarize your case. They
are very moving on the written documents, but summarize your
case in 5 minutes, if you would, and then we will go to questions
for all of you. So we will start with Mr. Lopez, who I introduced
already. Well, he can describe himself and the agency where he
works. Go ahead, Mr. Lopez.
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STATEMENTS OF SAMMY LOPEZ, SUPPLY TECHNICIAN, VET-
ERANS ADMINISTRATION; HOWARD MIYASHIRO, LETTER
CARRIER, U.S. POSTAL SERVICE; ANTHONY BURELLI, MA-
RINE ELECTRICIAN, LONG BEACH NAVAL SHIPYARD, U.S.
MARINE CORPS, RETIRED; ROGER EUCHLER, LETTER CAR-
RIER, U.S. POSTAL SERVICE; SUSAN YAKE, DIETICIAN, U.S.
NAVAL HOSPITAL, BREMERTON, WA; RACHAEL SANTOS,
POSTAL MANAGER, U.S. POSTAL SERVICE; AND JOSEPH
JACKSON, MAILHANDLERS UNION COMPENSATION COORDI-
NATOR

Mr. LopPEz. I work for the Veterans’ Hospital, Long Beach.

Thank you, Mr. Chairman and members of the subcommittee for
giving me this opportunity to express my concerns over the applica-
tion of the Federal Employees Compensation Act for injured Fed-
eral workers. I would like to relate a personal experience I encoun-
tered as a Federal injured worker with the hope that positive re-
form can be achieved to ensure other Federal injured workers will
be treated with dignity and will be able to obtain the timely med-
ical assistance and compensation to which they are entitled.

On June 16, 1994, 1 sustained an injury to my left ankle, neck
and head, which caused permanent pain in my shoulder, back,
neck, arms, hands, and left ankle.

As a Federal employee, 1 followed the existing procedures to
properly process my work-related injury claim. I was not afforded
the full rights under FECA as an injured employee. At every step
of the process, I was met with resistance from my employing agen-
cy and Federal agency responsible for safeguarding my FECA
rights, the Office of Workers’ Compensation Programs.

Three months after my injury, I was advised that the employing
agency agent, Arline Rubin, directed medical staff personnel to

ter the physician’s orders that had placed me off work, and in-
stead provide light duty status. This caused unnecessary aggrava-
tion and stress and interfered with my relationship with my super-
visor at work and my physician. This agent continued similar be-
havior where she would contact other physicians that I was re-
ferred to and insinuated that I was perpetuating fraud and that I
should be returned immediately to work. She disseminated similar
information to my work supervisor.

On multiple occasions I attempted to contact the OWCP directly
to discuss my claim and to obtain some information on how long
it will take my doctors to receive a response to their request for au-
thorization. They never returned my calls. OWCP is not responsive
to the general public.

As a result of my work-related injury, I had to liquidate my sav-
ings, cash in my savings bonds, and borrow money from my friends
and relatives to exist. This change in lifestyle adversely affected
the management of my diabetes. I was no longer able to exercise
due to the ankle injury and my diet suffered tremendously as a re-
sult of not having the proper finances to purchase adequate food.
Moreover, my physician did not receive timely responses from
OWCP to his request for medical authorization. This delay hin-
dered the ability of my physicians to perform medical tests and
render timely medical intervention.
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As a result of the extreme difficulty I was experiencing, I re-
quested the assistance of Representative Stephen Horn. Shortly
after his inquiry to the Department of Labor, Office of Workers’
Compensation Programs, I received three separate documents from
OWCP, postmarked February 28, 1995, which were dated Decem-
ber 22, 1994, January 15, 1995, and February 24, 1995. It seemed
they were trying to catch up with my case by backdating their cor-
respondence. The first letter dated December 22 informed me that
my case was accepted for multiple contusion sites, head contusion.
The second letter dated January 15, 1995 indicated that an ap-
pointment has been made for me to determine the relationship be-
tween my condition and factors of my employment as well as any
residuals of the accepted conditions due to my work injury. The
third letter explained that OWCP had assigned a registered nurse
to assist me in my recovery from my work-related injury. I never
saw or spoke to the nurse consultant. I wonder how much she re-
ceived in compensation for the assistance she did not provide.

I finally received an OWCP compensation check on March 13,
1995 for $7,846.07. This represented 9 months of compensation.
Even then, the OWCP failed to provide the proper medical author-
ization to my physician to perform the necessary surgery required
for my recovery.

Shortly after OWCP’s acceptance of my claim and the receipt of
the compensation, an agent of my employing agency, Arline B.
Rubin, actively requested OWCP to discontinue my compensation
and obtain restitution of possible inappropriate payments in the
past distributed. Her zealous approach as a VA OWCP manager
was never in the interest of the injured employee. She did every-
thing in her power to interfere with my ability to convalesce, obtain
compensation and obtain the appropriate medical surgery, which I
am entitled to as a Federal injured employee under FECA.

Part of the difficulty with OWCP claims process is the adminis-
trative burden which is placed on the physicians charged with pro-
viding medical care. On multiple occasions, my doctors placed me
off duty. The OWCP would send multiple requests to the physi-
cians asking to justify their decision. They would continue demand-
ing medical reports until the doctors would just get upset. OWCP
would overrule the physicians’ orders and deny compensation for
the same period of disability. In essence, OWCP claims examiners
would question the medical judgment of a medical doctor. In my
particular case, it is apparent that the doctors who attempted to
provide care were correct. The OWCP examiners render decisions
without having the medical educational background to fully under-
stand the physician’s rationale.

In September 1995, as a result of my congressional representa-
tive, I received authorization from OWCP to see and receive treat-
ment from Dr. Ronald W. Smith, M.D., orthopedic surgeon. On July
30, 1996, 26 months after the date of injury, I finally received the
suligery which was initially requested in 1994 by my first spe-
cialist.

Although the surgery was a success, the delay in treatment cou-
pled with the financial and emotional stress associated with this
claim exacerbated my diabetic condition. Prior to 1994, my vision
was great, I was in good physical shape. I jogged 7 to 12 miles a
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dgjy prior to work and participated in several marathons. As a re-
sult of the lack of control of my diabetes, today I am legally blind
in my left eye and I am suffering with end stage renal disease. Ac-
cording to my private physician, this is a direct residual result of
my work-related injury. Due to the fact that I am not able to exer-
cise and control my diet in addition to the enormous stress and
harassment I was subjected to as an injured Federal worker. Cur-
rently, without a kidney transplant, my prognosis is poor.

When I returned to duty at Long Beach VA Medical Center, as
a union representative I had the opportunity to witness the em-
ploying agency’s attitude toward Federal injured workers. For the
most, the OWCP claims were referred to as frivolous or fraudulent
claims. The goal was to have the employee return to work as soon
as possible, regardless of medical status. The methods employed by
the agent responsible for this objective was often questionable. The
relationship between the employing agency and OWCP seemed to
work in tandem to deny claims and medical attention. If the two
agencies expended the same amount of energy and worked together
in the best interest of the injured worker, the length of my em-
ployee absence would have been minimal.

As a result of my end stage renal failure, I was placed on dis-
ability retirement and now live on half the amount of income. This
is difficult. OWCP continues to deny the association of my work-
related injury to my current condition. Although there remains sev-
eral issues outstanding with OWCP in regard to lapses of com-
pensation payment, I have concluded that the administrative proc-
ess does not serve the interests of the injured worker and will only
add to my frustration.

Documentation to substantiate my statement is available upon
request.

Thank you.

Mr. HORN. Well, we thank you. That is the Long Beach Veterans’'
Administration Hospital, I take it.

Mr. LOPEZ. Yes.

Mr. HorN. Well, we thank you for that detailed story. That is
shameful that they did not act sooner.

We now have Mr. Howard Miyashiro. Please begin.

[The prepared statement of Mr. Lopez follows:]
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Sammy Lopez
Post Office Box 91042
Long Beach, CA 90803
July 6, 1998
Statement of Sammy Lopez
before the
Subcommittee on Government Management, [nformation and Technology
of the
House Committee on Government Reform and Oversite
on the

Federal Employees’ Compensation Act

Thank you Mr. Chairman and members of the subcommittee for giving me this opportunity to
express my concern over the application of the Federal Empioyees’ Compensation Act towards
Injured Federal Workers. [ would like to relate the personal experience I encounter as a Federal
Injured Worker, with the hope that positive reform can be achieved to ensure other federal
injured workers will be treated with dignity and will be able to obtain the timely medical
assistance and compensation to which they are entitled.

On June 16, 1994 I sustained an injury to my left ankle, neck and head. Which has caused
permanent pain in my shoulder, back, neck, arms, hands, and left ankle. As a federal employee I
followed the existing procedures to properly process my work related injury claim. I was not
afforded my full rights under FECA as a injured employee. At avery step of the process 1 was
met with resistance from my employing agency and the federal agency responsible for safe
guarding my FECA rights, the Office of Workers Compensation Programs.

Three months after my injury I was advised that the employing agency’s agent, Arline Rubin,
directed medical staff personal to alter the physicians orders that hed placed me off work, and
instead provide light duty status. This caused unnecessary aggravation and stress and interfered
with my relationship with my supervisor at work and my physician. This agent continued similar
behavior where she would contact other physicians that I was referred to and insinuated that |
was perpetuating fraud and that I should be returned to work immediately. She disseminated
similar information to my work supervisor.

On multiple occasions I attempted to contact the OWCP directly to discuss my claim and to
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obtain some information on how long it will teke for my doctors to receive a response to their
request for authorization. They never retumed my call. OWCP is not responsive to the general
public. .

As a result of my work related injury I had to liquidate my savings, cash in my savings bonds,
and borrow money from friends and relatives to exist. This change in lifestyle adversely affected
the management of my Diabetes. I was no Jonger abie to exercise due to the ankle injury, sod
my diet suffered tremendous as a result of not having the proper finances to purchase adequate
food. Morcover my physician did not received timely responses from the OWCP to his request
for medical authorization. This delay hindered the ability of my physicians to perform medical
tests and render timely medical intervention.

As a result of the extreme difficulty I was experiencing I requested the assistance of
Representative Stephen Horn. Shortly after his inquiry to the Department of Labor, Office of
Workers Compensation Programs I received three separate documents from OWCP postmarked
February 28, 1995 which were dated December 22, 1994, Jarmary 15, 1995 and February 24,
1995. It seemed they were trying to catch up with my case by backdating their correspondence.
The first letter dated December 22 informed me that my case was accepted for muitiple
contusions sites, head contusion. The sccond letter dated Japuary 15, 1995 indicated that an
appointment has been made for me to determine the relationship between my condition and
factors of my employment as well as any residuals of the accepted conditions due to my work
injury. The third letter explained that the OWCP had assigned a Registered Nurse to assist me in
my recovery from my work related injury. | never saw, or spoke to the Nurse Consultant. I
wondered how much she received in compensation for the assistance she did not provide.

[ finally received a OWCP compensation check on Maxch 13, 1995 for $7,846.07. This
represented 9 months of compensation. Even then the OWCP failed to provide the proper
medical authorizstion to my physician to perform the necessary surgery required for my
recovery.

Shortly after OWCP's acceptance of my claim and the receipt of campensation, an agent of my
employing agency, Arline B. Rubin, actively requested OWCP o discontimue my compensation
and obtain restitution of possible inappropriate payments in the past distributed. Her zcalous
approach as 8 VA OWCP manager was never in the interest of the injured employee. She did
everything in her power to interfered with my ability to coavalesce, obtain compensation and
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FECA.

Part of the difficulty with the OWCP claims process is the administrative burden which is place
on the physicians charged with providing medical care. On multiple occasions my doctors
placed me off duty. The OWCP would sent multipie request to the physician asking to justify his
decision. They would continue demanding medical reports until the doctors would just get upset.
OWCP would overrule the physicians orders and deny corapensations for the same periods of
disability. In essence, OWCP claims examiners would questions the medical judgement of 2
medical doctor. In my particular case, it is apparent that the doctors who attempted to provided
care were correct. The OWCP examiners render decisions without having the medical
educational background to fully understand the physician rationale.

In September of 1995, as the result of my congressional representative, I received authorization
from OWCP to see and receive treatment from Dr, Ronald W. Smith, M.D., orthopaedic surgeon.
On July 30, 1996, 26 months after the date of injury I finally received the surgery which was
initially requested in 1994 by my first specialist.

Although the surgery was a success, the delay in treatment coupled with the financial and
emotiona] stress association with this claim exasperated my diabetic condition. Prior to 1994 my
vision was great, I was in good physical shape. [ jogged 7 to 12 miles 2 day prior to work and
participated in several marathons. As a result of the lack of control of my Diabetes, today, I am
legally blind in my left eye, and I am suffering with End Stage Renal failure. According to my
private physicians this is a direct residual result of my work related injury. Due to the fact that [
was not abie to exercise and control my diet in additional to the enormous stress and harassmem
I was subjected to as an injured federal worker. Currently, without a kidney transplant my
prognosis is poor.

When I returned to duty at the Long Beach VA Medical Center, as a Union Representative I had
the opportumity to witness the employing agencies attitude towards the federal injured worker.
For the most part the OWCP claims were referred to as frivolous or fraudulent claims. The goal
was to have the employee return to work as soon as possible, regardless of medical status. The
methods employed by the agent responsible for this objective was often questionable. The
relationship between the employing agency and the OWCP seemed to work in tandem to deny
claims, and medical attention. If the two agency expended the same amount of energy and
worked together in the best interest of the injured worker the length of my employee absence
would have been minimal.
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As a result of my End Renal, Stage Failure, I was placed on disability retirement and now live on
haif the amount of income, this is difficult. The OWCP continues to deny the association of my
work related injury to my current condition.  Although their remaing scveral issues outstanding
with OWCP in regards to lapses of compensation payment. I have concluded that the
administrative process does not serve the interest of the injured worker and will only add to my
frustration. -

Documentation to substantiate my statement is available upon request.
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Mr. MrvasHIRO. Good morning, Honorable Steve Horn, fellow
committee members, and the honorable Members of Congress, the
Senate, and the public.

My name is Howard Miyashiro. I make the following statement.

In 1973, I was employed by the U.S. Postal Service in a career
position as a letter carrier. On March 2, 1984, I filed an approved
claim with the Office of Workers’ Compensation Programs for a
work-related injury from carrying excessive weight over a pro-
longed period of time, which permanently damaged my shoulder
and neck and my back.

On August 4, 1984, I was verbally terminated from my position
due to the injuries. My approved claim was closed by my employer
and I was left injured with no medical care or compensation. It
took 2 years of hard work before OWCP accepted my claim again.

The events that occurred since the day I was terminated can only
be described as hellish nightmare. My claim has been accepted and
denied over and over again. I have consistently been subject to pro-
cedural errors, conflicts created by OWCP in collusion with my em-
ployer. It is evident OWCP engaged in widespread contract corrup-
tion in the medical examination and vocational programs. For ex-
ample, every time I was in need of medical care or surgery, OWCP
required me to be examined by one of their appointed physicians,
who wrote fraudulent medical reports on behalf of OWCP for the
purpose of taking away my rights to benefits and medical care.

As a result of this bureaucratic nightmare, I have still not recov-
ered from my injuries. Now chronic and irreparable, I am doomed
to live with the pain for the rest of my life. It has also caused un-
necessary financial hardship for me and my family.

Due to the latest action of OWCP, by offering me an arbitrary
job position 2,500 miles away from my place of residence, I was re-
cently forced to file for bankruptcy to save my home from going
into foreclosure. It was evident that this job was an ill-conceived
effort to take away my rights to be reinstated where I permanently
live. Without exploring job opportunities within my commuting
area, on March 30, 1996, OWCP terminated my benefits schedule
award and any future reinstatement with the agency, simply be-
cause I could not afford to relocate.

As long as OWCP, the division of the U.S. Department of Labor,
continues its conspiracy and collusion with the Federal employers
of the United States, injured workers will be denied legitimate
claims, violating their rights to compensation, medical care, and re-
habilitation.

It is up to you honorable men and women to ensure that the laws
you pass are in fact being enforced, to ensure that OWCP does not
engage in fraud and abuse of injured workers, and to make sure
that the Federal employers, in my case the U.S. Postal Service, can
no longer enjoy unfettered access, special privileges in processing
adjudication and maintenance of claims by OWCP. It is appalling
that the OWCP, which exists to serve the injured workers, provides
no assistance to the workers in their pursuit of their rights. In the
end, such corrupt entity becomes a costly tax burden for everyone.
It is up to this committee to ensure that justice, fairness, and hon-
esty prevail.

Thank you very much.
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Mr. HorN. Well, we thank you. Your full statement, of course,
will be in the record as if read, without objection, because it is very
detailed and we thank you for summarizing it.

We are going to ask the agency involved to give us their report
also on all of your cases, especially if they are still open. So we ap-
preciate very much the detail with which you went into this. That
is a tragic situation you have gone through.

We have to move then to the next witness, which is Mr. Burelli,
who will identify himself, and please proceed.

[The prepared statement of Mr. Miyashiro follows:]
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Testimony and Case History
In the Matter of Howard Y. Miyashiro

OWCP File # A15-34332
Date of Injury: March 2, 1984
Agency: United States Postal Service

In October 1973, Howard was employed as a mail carrier for the U.S. Postal
Service in Kailua. Hawaii. In early 1983, he was assigned a walking route, delivering
letters and magazines to businesses and residents. He enjoyed the walking and carried the
mail in a push cart. In March 1983, his cart was removed for "security reasons” although
thers had never been an incident conceming the safety of the mail.

In October 1983, Howard's route expanded by several miles. As the mail volume
increased, so did his working hours; from eight hours per day to almost twetve hours per
day. It was especially difficuit during the Christmas season when the bulk of mail
doubled, and sometimes tripled in volume. From 0930 to 1730, Howard constantly
carried 30 to 50 pounds of msil on his shoulder. His repeated requests for a push cart
were ignored by Management, including his Post Master.

In January 1984, Howard started to feel stiffness an-d discomfort in his neck, both
shoulders, particularly in the left shoulder, and in his back. For two months, he used a
folded towel on his left shoulder to alleviate the pressure from the weight of the mailbag.
From March 2, 1984, Howard began to suffer from a decp pain in his neck, shoulders and
back and two weeks later, he was unable to get out of bed. He could not move his hcad
and his neck was in excruciating pain.

Howard was examined by his family physician, Dr. James Tsuji who speculated
that Howard was suffering from “cervical strain”" and recommended one week of bed rest.
He also recommended massage therapy. No X-rays were taken. Howard filed a
Workmens' Compensation claim with the Office of Workers' Corapensation Progrsms,
the LS. Department of Labor and his injury was accepted as work related.
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Howard received treatments from Mr. Kazuo Muraocka, a licensed massage
therapist, one hour per week for a total of nine weeks. Alﬂmug,h he felt better for an hour
or 30 after each visit, his entire body would be on pain again. While undergoing
trcatment, Howard was placed on light duty at work.

On May 14, 1984, the U.S. Postal Service scheduled a Fitncss-for-Duty
examination with Dr. Rowlin Lichter, appointed by the U.S. Postal Service, Dr. Lichter
verbally abused Howard and accused him of lying about his injury. His medical opinion
was that Howard's back pain was congenital and therefore not compensable. His
con:lusion was that Howard was no longer fit for postal duties,

Based on Dr. Lichter's report, Howard was verbally terminated from his position
on August 4, 1984, On the morning of August 4, as soon as Howard punched in at 0700.
he was called into his Postmaster's office, Mr. Harry Higa, who told Howard that he had
no longer a position for him because of his injury, and that he was terminated as of that
hour. He told Howard to punch out and not to retumn. Howard had no choice but to clock
out at 0800. He was escorted to the time clock and to the door. In the conversation with
Mr. Higa, Howard was told that this order of termination came from “higher-ups,” and
that he, Mr. Higa. could not do anything about it. It was later on discovered that this
order actually came from Mr. Arthur Dubois, Injury Compensation Supervisor at the U.S.
Postal Service in Honolulu. Howard was forced to seck medical retirement at age 34.

The termination was improper because of the following reasons:

! He was verbally terminated and not given a letter of termination, nor informed about
his appeal rights,
2. He was alreach: an accepted injured worker at the time of termination;

3. He had Veterun's Preference from serving in Vietnam from 1968 ta 1972.
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Howard was not aware of his rights as he had never been in this situation before. He was
neither aware that his employer, the U.S. Postal Service, had closed his claim with the
OWCP on the day of termination. He never received a written letter of termination from
the OWCP. nor did his claims examiner, Mr. David Essley, inform him about his appeals
right.

For the next 21 months, Howard tried to reopen his claim with the OWCP. In
1986. the OWCP once again approved of his claim (with help from U.S. Senator Daniel
Inouye) and Howard's new physician, Dr. Gerard Dericks, received approval from the
OWCP for arthroscopic surgery of the left shoulder. Surgery wes performed in August
1986. During the surgery, Dr. Dericks discovered a tear in the rotstor cuff which he
repaired with a metallic staple. It was expected that this new method called "staple to
bone" would improve his shoulder condition. However, it caused a secondary medical
dilemma instead, but which was not diagnosed until 1988.

About two weeks afier the surgery, Howard's new claims examiner, Mr. Shanc
Wulff from the District Office in San Francisco, called Howard and told him that "his
shoulder condition was not work related and thol.'ofore the OWCP was not
responsible for any payments." The OWCP also denicd any further treatment of his
shoulder, which included post-surgery care, which was of essence in regards to his
reccvery according to Dr. Dericks. His claim was denied again due to the fact that the
U.S Postal Servicc had appealcd his claim (the surgery), languishing in Washington,
D.C. for the next 14 months. In the meantime, Howard was denied medical care for his
shoulder which caused a consequential injury which took nine years to be accepted by the
OWCP. By that time, in 1995, his shoulder was forever destrayed.

In October 1986, Howard and his family moved to Las Vegas, Nevada as he was
told by the Injury Comnpensation Supervisor at the U.S. Postal Service, Mr. Arthur
Dubois. that he would never be reinstated in Hawvsii. By this time, Howard was

financially ruined after having survived on $495.00 per month from his retirement fund

3
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for two years with a wife and two small children. He talked to his claims examiner, Mr.
Shane Wulff. who approved of the move, and who also informed Howard that as long as
he stayed within thc Western Region, which included Nevada, he would be reinstated
with the U.S. Postal Service wherever he would be residing at the time of recovery.

Upon his amrival in Las Vegas, Howard contacted Dr. Andrew Welch,
recommended by Dr. Dericks. Dr. Welch was very concerned about Howard, who had not
received any medical care of his shoulder since the surgery. He immediately requested
authorization for treatment from the OWCP, but his request was denied due to the appeal
filed by the 1/.S. Postal Service. However, the OWCP approved treatment of his neck
and back and for those injuries Howard reccived physical therapy twice a week. [t should
be known that it was very difficult for Dr. Weish to treat only the neck and back without
involving the shoulder.

In February 1988, the shoulder injury was once again accepted as work related.
Dr. Dericks was finally paid for the 1986 surgery and Dr. Welch got approval to treat
Howard's shoulder. By this time, however, Dr. Welch felt that he was unable to deal with
the policies set by the OWCP and dropped Howard as his patient.

Unable to find a orthopedic physician in Las Vegas who was willing to become
emtroiled with the OWCP, Howard and his family moved to Cypress, CA in Junc 1988
where they still reside. ‘“j‘-loward contacted Dr. Bruce Watanabe who immediately
requested approval for treaﬁncnts. Howard felt this was the best medical care received to
date. Dr. Watanabe ordered CT scans, revealing a disc bulge which was impinging on the
cervical cord, causing the neck pain and stiffness. He also ordered an MRI for the lower
back: which revealed soft bone tissuc on the lower spine which X-rays had missed (by Dr.
Lichter in 1984). In the event that exercise, physical therapy and ultrasound treatments
did not improve his condition within 6 months, Dr. Watanabe recommended shoulder
surgery lo remove the metallic staple, and maybe the fusing of the lower back. However,

Dr. 'Watanabe feared the injuries had turned chronic in nature due to Jack of medical care.

4
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As a result of Dr. Watanabe's medical opinjon, the OWCP scheduled a second
medical opinion with Dr. Nussdorf in September 1988. Dr. Nussdorf was appointed by
the OWCP and the purpose for this examination was to dispute Howard's own physician,
Dr. Watanabe. Howard had to wait S hours in a small examination room, and not allowed
to leave in order to aggravate Howard. This is a known technique used by many
physicians appointed by the OWCP. By creating frustration and aggravation during the
oxamination gives the physician an opportunity to declare the injured worker emotionatly
unstable. This is later on used against the claimant which can be seen on and off in
Howard's case. As soon as Dr. Nussdorf came in, he immediately became verbaily
abusive and accused Howard of lying about his injuries. In his report, Dr. Nussdorf stated
that Howard's injuries were of the type associated with football, and not carrying a
mailbag. It should be noted that Howard ncver played football. The examination
consisted of heel walking, limb measurements, rcflexes and hand gripping. However,
none of these tcsts were performed by Dr. Nussdorf, but by a2 male and a femsale whose
identities are not known. There was no time that Dr. Nussdorf examine Howard's
injuries. He spent less than 30 minutes with Howard, and refused to look at the MRI and
CT scans which Howard had been told to bring. He merely placed them on the floor and
stated that "X-rays were more reliable.” Although Dr. Nussdorf never examined Howard,
his medical opinion was that "his left shoulder and cervical complaints are as a resuit
of repetitive trauma on the job in 1984" (sic).

The OWCP did not accept Dr. Nussdorfs medical opinion, and in December
1988, they scheduled another medical evaluation for Howard with Dr. Frederick Reed.
also appointed by the OWCP. Although Dr. Reed was a so-called Referee physician, with
no office of his own. this was a clesr case of "doctor-shopping,” an improper action by
the Office. It was a repeat of Dr. Nussdorfs examination: heel walking, limb
measurements, and hand gripping. As in Dr. Nussdorf's so-called examination, Dr. Reed

did not examine Howard. Beforc he was allowed to see Dr. Reed, he was forced to

5
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submit to take a picture, solely of his face. When he asked the nurse why, he was told
thar it was a requirement by the doctor who kept a facial picture of all his patients in their
files because he never sees them more than once. This didn't make sense to Howard who
feared that his picture would end up in the OWCP for some unknown reason. (It was later
on discovered that Dr. Reed only accepted patients for evaluations from the U.S.
Departraent of Labor and State Insurance which made his report biased and should have
been removed from his case file as requested in his appeal in 1993.) In his verbal
examination, Dr. Reed asked Howard only two questions: "Do you have a lawyer?” and
to name all the physicians involved in his case, includ_ing their full street addresses.
When Howard failed to recall the number of Dr. Welch's street address, Dr. Reed used
this in his report and stated that "...he bas, in fact, great difficulty remembering any
significant data." [t should also be noted that Dr. Reed had never read Howard's
medical records. In his report he stated: "just who performed the 1986 surgery is
unknown.” Instead, he based his opinion on a Dr. Becker, an Orthopedic Psychiatrist
appointed by the OWCP, but who had never met Howard.

Contrary to Dr. Nussdorf, Dr. Reed declared Howard 100% well. In his report he
stated that Howard was perfectly capable of returning to his dutics as a mail carrier, and
that he was nor in any need of treatment, ncither a candidate for surgery, nor vocational
rehabilitation. Dr. Reed denicd all cvidence in reference to the MRI and CT scans and
stated in his report. " All in all, Mr. Miyashiro is a healthy 38 year old male.”

Dr. Watanabe became outraged at Dr. Reed's report and recommended proceeding with
the shoulder surgery for the mn;oval of the staple.

Based on Dr. Reed's medical opinion, on April 21, 1989, Howard received a letter
of proposed termination from the OWCP. Howard immediately requested an extension
which was approved. Dr. Watanabe also received approval for six weeks of pre-surgery
therapy of the left shoulder. Although the OWCP approved the pre-surgery therapy, in

the last week of therapy, the request for surgery was denied. They also denicd any further

6
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medical treatment and told Dr. Watanabe to cease a]l communications with Howard (as
toid by Dr. Watanabe). v

in August 1989, the OWCP closed Howard's claim based on Dr. Reed's report. In
the letter of termination, they stated that “Dr. Watanabe was given the least weight
because it supported the claimant.” The three physicia.ns who were weighted equally

over Dr. Watanabe consisted of the following:

1. one who had never seen Howard;
2. one who did not subscribe to modern diagnostics;
3. ane who had not read Howard's medical file, but wha totally agreed with the

opinion of a doctor wha had never met Howard.

The OWCP ordered Howard to seck reinstatement at the nearest U.S. Postal Service
within 30 days. Howard contacted the Long Beach Post-Office irnxnediately. He gave
them a copy of the letter from the OWCP which stated that he was 100% well and should
be reinstated. However, the Long Beach Post Office told Howard that before he could be
reinstated. he must first undergo a Fitness-for-Duty Exam which wes scheduled on
October 26, 1989. Even though the OWCP had declared Howard to be completely
healthy, the Long Beach Post Office refused to reinstate Howard and stated in their lettes:
*Based on medical evidence, we have no position within your physical Jimitations.
Postal employment would place your personal health and safety in jeopardy”(sic).

The Long Beach Post Office instructed Howard to submit their letter to the
OWCP for the purpose of rcopening his claim since he still qualified as an injured
worker. They also informed him that once his injurics were resolved, be could seek
reinstaternent with them again. However, the OWCP refused to reopen his claim, basing
their decision solely on Dr. Reed's report, saying that he was compietely healthy.
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The OWCP informed Howard that if he wanted to rcopen his claim, he should
submit new medical evidence. In 1989, Howard was examined by Dr. Kent. In 1990, he
was examined by Dr. Rabinovich. In 1991, by Dr. Tumer. In 1992 and 1993, he was
examined by Dr. Liu and Dr. Kay. [t should be noted that all physicians listed above are
Specialists in the Field of Orthopedics. In addition, Dr. Tumner, Dr. Liu, and Dr. Kay are
all of Professorial rank, specisalizing in shoulder injuries. Dr. Turner teaches orthopedics
at the University of California, San Francisco and the U.S. Navy Orthopedic Residency
Program at the Naval Hospital, Oak Knoll, California. Dr. Liu and Dr. Kay both teach
orthopedics at the University of California, Los Angeles. All are also authors of several
publications on the topic of shoulder injuries.

The OWCP denied every medical report submitted by Howard. All requests for
reccnsideration. and one appeal by the ECAB, were denied. The OWCP refused to
acknowledge any other physician but Dr. Reed, a retired Orthopedic physician. This
created a Catch-22 situation for Howard, having been told by the OWCP 1o return to
work because he was supposedly completcly healthy, but on the other hand, he was told
by the U.S. Postal Service that he was physically unfit for work because of his injuries.
In short, he became a victim of negative bureaucratic obfuscation.

In August 1993, Howard filed a second appeal with.the Employees' Compensation
Appeals Board. He submitted all new medical reports and evidence to the fact that Dr.
Reed was not an impartial physician as stated by the OWCP (he would not accept private
patients, or work related injuries in the private sector). It had been discovered that the
medical firm that Dr. Reed worked for, Graystone Medical Associates, was owned by
Mr. Cox who had a contract to do medical evaluations for the OWCP. Thercfore, the
OWCP did not pay Dr. Reed for the evaluation of Howard, but to Graystone Medical
Assaciates which made this medical report invalid.

His case was docketed by ECAB in November 1993, and 2 oral hearing was

scheduled for June 15, 1994. Howard's wife and representative, Kerstin, pointed out
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several improper actions and technical errors by the OWCP which were recognized by the
Board during the hearing. When the Board asked the OWCP sattorney for a clarification
of several rechnical errors and improper actions, she merely stated: "I have no defense.”
Based on the evidence presented, and the lack of defense, the Board should have rectified
Howard's case right away.

The Board took over four months to make a decision. However, the Board did not
finalize his case. Instead, the Board remanded Howard's case back to the OWCP in San
Francisco and gave the District Office full discretion to determine Howard's case.

On November 4, 1994, Howard filed a Motion for Reconsideration based on the
fact that the Board had not made a final decision based on the evidence presented. Under
S USC 8149 it clearly states that the ECAB shall make a final decision on appeals
taken from determinations and awards with respect to claims of employees.

Howard's case was pending with the Board to January 18, 1995S. Howover.
already on January S, 1995, Howard reccived a letter from a Dr. Pad Krishna in
Lakewood, CA which stated that the OWCP had scheduled a medical evaluation for him
on January 17. 1995. A letter "Staternents of Accepted Facts” regarding his claim had
already been sent to Dr. Krishna on December 29, 1994 in which the Ms. C. Connor
asked for a Second Medical Opinion. In her letter she stated in bold print: "/ is
significant to note that Dr. Nussdorf and Dr. Reed (the second opinion and the Referee
physicians) both noted the placement of the staple based on X-rays; and neither physician
felt that placement of the staple was a problem at the time of their evaluations in 1988
and /989" (sic).

On January 6, 1995, Howard received a letter, dated January 3, 1995, from M.
C. Connor, Senior Claims Exarniner at the OWCP which confirmed the appointment at
1400 on January 17, 1995. She stated: '* This appointment is necessary to determine
the relationship between your condition and factors of your employment the extent

and degree of any disability or residual effects of your work related condition" (sic).

9
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Howard's representative called Ms. Connor to ask what was going on as his case was still
pending with the Board in Washington. D.C. However, Ms. Connor denied that she had
any knowledge of Howard's case, She informed Kerstin that she was indeed not a claims
examiner. but an instructor at the OWCP and had nothing to do with claims, or
scheduling medical exams. She explained that she was niot even in the same department
as the claims examiners. Yet, Howard had a signed letter from her which she adamantly
denied that she had written and signed. Furthermore, Howard found several letters in his
case record written by Ms. C. Connor. If Ms. Connor is not a Claims Examiner, this most
certainly indicates fraud by the Office. Since no one knew who had actually scheduled
this appointment for Howard, it required several phone calls to find someons whe could
explain this action (as Howard had not yet been assigned a clzim; examiner due to the
fact that his case had not been released back to the District Office). Finally, Kerstin
spoke to Claims Examiner Mr. Al Lopez, who bad no clue of Howard's case. Yet, he
knew that an sppointment had been made with Dr. Keishna. She esked him how they
could order Howard for @ medical evaluation if his case had not yet been finalized in
Washington, D.C. Mr. Lopez could not answer that question. Nevertheless, he strongly
suggested that Howard should keep his appointment. It was evident that the OWCP
attempted to deny his claim, without a claims examiner involved, before the final
decision from the Boarkd‘,.i .-

On January 10, 1995, -» Kerstin called Dr. Krishna's office to confirm the
examination. His office informed her that they had not received any medical records of
bis case. Kerstin explained to his office that since his case was still pending with the
Board, no records could be released. However, she told his office that she would bring in
his MRI and CT scans the next day.

On January 11, 1995, when Kerstin arrived at Dr. Krishna's office, the
nurse/receptionist told her that the OWCP had mailed his records which had arrived that
moming. Kerstin asked to see which medical records the OWCP had provided Dr.

10
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Krishna. Howard's case file consisted of 14 medical reports, but what Dr. Krishna had
received from the Office was only two medical reports, those of Dr. Recd and Dr.
Nussdorf, appointed by the OWCP. All the other medical reports, such as those from
Howard's own physicians, as well as the reports by physicians appointed by the OWCP,
had not been submitted. Again, this was an improper action by the OWCP; influencing
an Impartial Medical Specialist by submitting only two fabricated medical reports. It was
clearly an attempt of causing s conflict in his case.

On January 13, 1995, Kerstin called the Board and was informed that Howard's
cage was still pending, that his case file had not yet been released back to the District
Office. On January 17, 1995, Howard was examined by Dr. Krishna. While Howard was
under the impression that Dr. Krishna was going to examine all his injuries, neck, left
shoulder and back. as stated in the letter from the OWCP, Dr. Krishns told Howard that
he was ordered by the OWCP to only examinc the shoulder. This was contrsry to
Howard's letter from Ms. Connor which stated ... "any disability or residual effects....."
The OWCP's letter to Howard did not specify shoulder only.

On January 18, 1995, Kerstin spoke to the Secretary of the Board, Mrs. McKenna,
who informed her that Howard's case was still pending with the Board, Kerstin told Mrs.
McKenna that the OWCP in San Francisco had ordered Howard for a medical evaluation
the day before. and that the doctor had received medical reports of his case. Mirs.
McKenna told Kerstin that it could not be possible for the District Office in San
Francisco to supply the doctor with Howard's secords, 23 his case was still pending, and
therefore out of their jurisdiction. She told Kerstin that under no circumstances could the
Board release his records while his case was pending, nor could there be any copies made
of his case file. Mrs, McKenna could not explain what had occurred and told Kerstin that
she would talk to one of their staff attorneys who calied already the next day.

On January 19. 1995, Ms. Valeric Evanz’'Harrell called and introduced herself as
the Supervisor of the Staff Attorneys at the Board. She told Kerstin that the Board had
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issued an Order for the Motion for Reconsideration (which was filed November 4, 1994)
in the afternoon of January 18, 1995, and that Howard should soon receive a copy of the
Decision.

Msts. Evanz'Harrell could neither explain what was going on with the OWCP and
the scheduled medical evaluation by Dr. Krishna, She told Kerstin that the Board has no
control over the District Offices, but this seemed to be an improper action by the OWCP.
She suggested that Howard should file a new appeal in order to reisc this issuc with the
Board. However, that would takec another two years of waiting. The medical records
submitted to Dr. Krishna were in fact improper copies; a violation of the Privacy Act. On
January 24. 1995, Howard received a copy of the Board's Decision which stated:
"Accordingly, IT IS ORDERED that the petition for reconsideration be and it
hereby is denied" (sic).

On February 6, 1995, Howard received a copy of Dr. Krishna's report from the
OWCP. The report clarified Howard's left shoulder injury and the issue of causation “a
repetitive mechanical stress on the left shoulder due to loads carried as a mail carrier in
1984, and the placement of the staple in 1986 causing tendinitis and further aggravation
of the impingement of the rotator cuff * However, the OWCP did not accept his findings
and wrote a second letter to him which stated: " However, this Office requires further
clarification of the major issue currently pending on this case" (sic). Dr. Krishna's
reply to the OWCP supported Howard in his claim and once again, for the fourth time, his
left shoulder injury was accepted. However, the OWCP did not accept it as the original
injury as of 1984. or a residual dilemma from the 1986 surgery, but as a ""consequential
injury found on April 20, 1993" which was the date of Dr. Kay's report. When Howard
later on received a copy of his case record from the OWCP, he found two letters from the
OWCP to Dr./Kn'shna. In a letter dated December 29, 1994, Ms. C. Connor stated: ” In
reviewing Dr. Lin's and Dr. Kay's 1993 reports carefully, it is clear that these two

physicians continue o assert that the claimant has had ongoing shoulder problems since
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his original period of disability in 1984. They both attribute the claimant's shoulder

condition to his emplayment, which ended in 1984, 9 years prior to the evaluations. As an

adaditional possibility Dr. Liu and Dr. Kay suggest that the plac of the staple may
be contributing 10 his present problems. They have provided some reasons based on the
placement of this staple. They both state that regardless of whether the claimant chooses

to have the staple removed. the claimant Id still be disabled due to his shoulder. It is

crucial to keep in mind that the Board did not rule that Dr. Lui and Dr. Kay's
conclusion (that the claimant has had ongoing residuals of his shoulder condition) was
of sufficient probative value to create a conflict with Dr. Reed. In facl, this particular
opinion is no different than the numerous physicians who have attempted,
unsuccessfully to establish that the claimant has had ongoing shoulder problems
causally related to his employment. The only issue under development at this time is
whether beginning in 1993 the evidence establishes that the placement of the staple
was saomehow causing @ new and different problem” (sic). Already on May 3, 1989,
Dr. Watanabe diagnosed a "subacromial impingement syndrome” due to the placement of
the staple which he had requested to remove, but had been denied by the OWCP.
Furthermore, on May 23, 1991, Dr. Tumer diagnosed “rotator dﬂ tendinitls and
impingement of the left shoulder due to the staple in the shoulder.” In 8 second letter
dated February 1. 1995, from Claims Examiner Ms. Bicek to Dr. Krishna, he was asked
again to determine a "different medical condition of the shoulder.” However, Dr. Krishna
did not find a new. or a different condition of his shoulder. The surgery in May 1995 by
Dr. Kay proved that Dr. Krishna was indeed correct in his diagnosis, just as Dr.
Watanabe, Dr. Turner, Dr. Lui and Dr. Kay. At the same time, it also provided evidence
to the fact that Dr. Reed was a farce in 1988 when he concluded that the placement of the

suple was not a problem, or that Howard had no further residuals rclated to his
employment work duties.

13
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Howard's claim was accepted on March 15, 1995. As soon as his claim had been
approved. the OWCP threatened Howard in a letter that he would not receive any
compensation, including retroactive payments, until a surgery of shoulder had been
schaduled.

On May 12, 1995, Howsrd underwent open-shoulder surgery performed by Dr.
Kay. Although this surgical procedure was not expected to last more than an hour, the
surgery took five hours to complete. The metal staple, which had destroyed his tendons,
was finally removed. Due to his condition, Howard had to spend two nights at the
Century City Hospital. Almost a month later on, on July 17, 1995, Ms. Marie Cram, a
Reygistered Nurse at the U.S. Postal Service in San Bruno, sent a faxed message to
Howard's claims examiner Ms. Bicek, and demanded to know why the surgery had been
approved. In her faxed note she stated: “Swrgery was never authorized and 1 want to
know why it's being performed” (sic). This certainly indicates the collusion between the
OW/CP and USPS. Ms. Bicek responded back right away and told Ms. Cram that "EC4B
had remanded on specific issue of shoulder surgery/pin removal” (sic). Ms. Cram stated
that she would review his case next time she comes to Sa-n Francisco. It is a known that
case records are being removed, sometimes for weeks, from the OWCP which creates
interference to impartiality, and a lack of security of case files.

From March 15 to May 22, 1995, Howard made seversl attempts, vis fax and
certified mail. to contact the District Director of the OWCP, Mr. Ed Bounds. Howard
requested an answer to why his claim had not been restored back to August 1989, and
why it no longer included his neck and back injury. Mr. Bounds did not reply. Howard
then contacted U.S. Senator Barbara Boxer's office who made an inguiry on his behalf.
Mr. Johnny Dawkins, Supervisory Claims Manager at the OWCP, responded in a letter
dated May 8. 1995: "There is no medical or factual basis for compensation prior to
the consequential injury found April 20, 1993." Howard provided Senstor Boxer with
proof of his lie: two medical reports, one dated 1989 by Dr. Watanabe and another
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medical report dated 1990 by Dr. Rabinovich. It shouid also be known that the OWCP
reimbursed Howard in 1995 for all medical expenses, parking fees, and mileage relating
to his shoulder injury between August 1989 and April 20, 1993. The question is, how
could Mr. Dawkins state that there were no medical or factual basis for compensation
within this time frame when they had all the medical reports which were paid by the
Office?

On September 14, 1995, Howard wrote to Mr. Thomas Markey, Director at the
U.S. Department of Labor in Washington, D.C. In his lctter, Howard asked for a Special
Hearing by the National Office to resolve these issues. His certified letter was received
by Mr. Markey on October 16, 1995. However, by early _Decemb:r Mr. Markey had not
yet responded. On December 7, 1995, U.S. Congresswomen Patsy Mink wrote a letter on
behalf of Howard to Mrs. [da Castro, Assistant Deputy Secretary of U.S. Department of
Labor and asked for a clarification of these issues. By January 12, 1996, Mrs. Castro had
not yet replied to Mrs. Mink who once again wrote to Mrs. Castro. Mrs. Castro finally
responded in a lefter to Mrs, Mink, dated January 26, 1996, but gave no clarifications of
the issues requested to be resolved, or why Mr. Markey had never replied. Instead, Mrs.
Castro stated in her letter that Howard had received a letter dated October 25, 1995,
which had " invited Mr. Miyashiro to submit medical evidence regarding his left shoulder
condition,” Needless to say, Howard never received this letter. However, this letter was
later on found in his case record from the OWCP. It was found unsigned with no proof of
mailing. He also found a note from Mrs. Castro to Mr. Dawkins, the Supervisory Claims
Examiner at the OWCP in San Francisco, the same individual who had denied Howard
his retroactive benefits from 1989 to 1993, the reason why it had reached the desk of Mrs.
Castro. In her O-mail note, she asked Mr. Dawkins to draft her a letter, ready to sign, to
Mrs. Mink regarding Howard's case.

On February 5, 1996, after receiving the letter from Mrs. Mink, well within the
one year time limit from the denial of retroactive benefits, Howard filed for a
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Reconsideration with the Office in San Francisco. He once again submitted the same
medical evidence. between August 1989 and April 1993, which he had already mailed
twize to them during the spring/summer of 1995. The Office had 90 days to make a
decision. Tn this case. the Office should have made a decision on or before May 8, 1996.
In the meantime. however, Howard had to rcquest for a hearing in his case as the OWCP
terminated his benefits as of March 30, 1996. Howard patiently waited 29 days, from
March 30th. 1996. to request a hearing so that the Office would have time to make a
decision in his request for reconsideration. However, Howard received a letter from
OWCP. dated May 7, 1996 (one day from the 90th day), in which the Office informed
him that his case had been transferred to the Branch of Hearings and Review in
Washington, D.C. It stated in the letter that since Howard had requested a hearing, they
were unable to make a decision in his case. On May 14, 1996, Howard contacted the
Branch of Hearings and Review who told him to fax them a letter, asking them to remand
his case file back to the Office so that a decision could be made before his case reached a
Hearing Officer. Howard faxed the letter immedi.ately: On May 22, 1996, Ms. lvy
Thomas at the Branch of Hearing and Review called Howard and informed him that their
office would make the decision, instead of the Office in San Francisco. She told Howard
that the decision would be made within seven days and that his case had been assigned to
a claims ex;miner, Mr. Gary Clemons. No decision was made within seven days. In the
foliowing week Howard discovered that Mr. Clemons was no longer at the Branch of
Hearings and Review.

On June 10. 1996, on behalf of Secretary Reich, Mr. Shelby Hallmark, Acting
Director at the U.S. Department of Labor in Washington, D.C. wrote a letter to U.S.
Congressman Steven Hom of Long Beach, CA: "In regard to the claim for a
conseguential condition, Mr. Miyashiro asked that his cuse be returned fo the San
Francisco District Office so that his request for reconsideration can be adjudicated. This

course of action. however, would delay substantive action on his request for a hearing on
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the termination decision. OWCP has therefore assigned the request for reconsideration
to a Senior Claims Examiner in the OWCP's Branch of Hearings and Review, where the
case is currently located. This examiner will be someone other than the Hearing
Representative assigned to the reemployment issue. The issue of reemployment will be
fully addressed in the context of the hearing, and nothing which follows should be
construed as affecting the outcome of either this hearing or Mr. Miyashiro’s
reconsideration request. Each case is considered on its merits, based on the law and the
facts of the case. During the summer of 1996, Howard contacted the Branch of Hearings
and Review, inquiring about the status of his request for reconsideration in regards to the
retroactive benefits. However, the Branch of Hearings and Review finally told him that
they didn't rule on initial decisions, that such requests were only handled by the District
Office. Howard faxed them the letter from Mr. Hallmark which clearly stated who was
going to make that decision. Nonetheless, no decision was ever made in his request for
reconsideration. An appeal was filed on this issue with the ECAB in January 1997.
Regarding his neck and back injury: on June 16, 1995, Howard received a letter
from the Office which stated that they had accepted his claim for the neck and back
injury. ﬁased on this letter, Howard was examined on July 5, 1995, by Dr. Robert
Pashman, a spine specialist at the Spinc Institute in Los Angeles, CA. He immediatcly
requested approval for MRI as Howard's scans from 1988 were too old. However, the
Offize denied his request and informed Dr. Pashman that Howard's neck and back injury
were not accepted. On July 16, 1995, Haoward received a letter from his claims examiner
which stated that the Officc had a made a mistake by approving his back and neck injury.
Howard was denied appeals right. On March 8, 1996, well within the one year time limit
from the denial of his appeals right, Howard filed a request for reconsideration.
However, the OWCP never responded to this request. Since the retumn of his case file in
late October 1996. Howard called the OWCP numetous times to find out what happened

to his two requests for reconsideration. No one ever returned his calls. In November
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1996, U.S. Congressman Steven Hom of Long Beach, CA wrote a letter of inquiry on
behalf of Howard to the OWCP in San Francisco. Howard finally received a letter, dated
December 19, 1996, from a Reconsideration Examiner, Ms. Betsy Miller. She denied his
two requests on the ground that Howerd had not filed his requests in a timely manner.
She stated in her letter that Howard's right for reconsideration began to run on October
28, 1994, What Ms. Miller failed to understand was that these two issues were not part of
the appeal in 1993. but were issues that developed some time after the Board's decision in
1994/199S. The first issue concerning retroactive benefit developed in March 1995 and
the second issue developed in July 1995. It is evident that the Office grossly emred in their
calculation as to when Howard's right to request for reconsideration began.

From the time of the surgery in May 1995 to October 20, 1995, Howard received
physical therapy three times per week. On October 20, 1995, Dr. Kay declared Howard
permanent and stationary and left medical treatments open for the future. He also
submitted al] his paperwork to the Office, including the OWCP-5 Form which deait with
work restrictions. Howard was looking forward to return to work and get on with his life.

In mid January 1996, Howard received a letter, dated January 11, 1996, from the
Vocational Rehabilitation Supervisor at the Officc which stated that Howard had been
assigned a Rehabilitation Counselor, Ms. Cynthia Ward. Her position was to help
Howard to get back to work at the U.S. Postal Service. In the meantime, however,
Howard received a letter from a Ms. Marie Cram, at the U.S. Postal Service, Regional
Office in San Bruno. CA. Her certified letter was dated January 4, 1996, but Howard did
not receive it until January 19, 1996 (as stamped on the cnvelope). In her letter, she
ordered Howard back to work at his original station in Kailua, Hawaii, on January 27,
1996. By this time, Howard and his wife owned a home in Cypress, CA. It was
impcssible for Howard and his family to move back to Hawaii on one week noticc.
According to FECA. he should have been offered a 30 day notice. Howard wrote back to
Ms. Cram on January 20, 1996, and asked for a 30 day extension. On January 31, 1996,
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Howard received a second letter from Ms. Cram in which she gave an cxtension to
February 2, 1996. which only gave him two days to make a decision. She stated: "You
are expected to return the job offer and/or report to Honolulu by February 2, 1996 for
the job aoffer. unless you have given accepted reason for an extension. A refusal to
respond to the joh offer by February 2, 1996 is considered the same as a job refusal.”

She also ordered Howard to report to Dr. Brian Tang, Postal Contract Physician in
Long Beach, CA at 0800 on February 1, 1996, for a medical evaluation and a drug-
screening test. even though Howard had not yet accepted or rejected the job offer. No
physical exam was ever performed. Howard was subjected to a drug-test and was told by
the office staff that he was a "Special Handling Case,” therefore he was not permitted to
walk by himself, or carrying his own file, like the others who were there for the same
reason. A couple of weeks later on, Howard requested a copy of the result of the drug-
test, but was denied by Dr. Tang's office. He was told that it was an order from the U.S.
Postal Office in San Bruno, CA not to rclcase this information to him.

On February 2, 1996, Howard mailed a letter to Ms. Cram in which he told her
that he was unable to make a decision since he had not yet received the Relocation
Packet. nor had he heard from his claims examiner. Ms. Cram accused Howard of
“playing games" and she also accused Howard's mailman of throwing away his mail. The
following day, however, Howard received a letter from h-is claims examiner, Ms. Jane
Bicek. who gave Howard 30 days from the date of her letter, February 1, 1996, to make a
decision. Yet. on February 8, 1996, Howard received a third letter from Ms. Cram which
stated that he had up to February 9, 1996, which gave him only 1 day to make a decision.
Unless Howard could give a good cause for rejecting this job offer, she stated that he
would lose his compensation, Schedule Award, and any future reinstatement with the
U.S. Postal Service,

From the first appointment with his Rehabilitation Counselor, Ms. Ward, it was

evidant that her purposc was not to help Howard in returning to the U.S. Postal Service,

19



193

but to put pressure on Howard to either accept or reject the job offer in Honolulu. She
called him day and night and asked him if he had made 2 decision. Finally Howard told
her not 10 call anymore as be had 30 days to msake up his mind. When Howard asked her
for her assistance in finding work where he lived, she merely told him that he would have
to look for himself, that she worked under the direction of Ms. Cram, cven though Ms.
Ward was under contract with the U.S. Department of Labor, who paid her $65.00 per
hour.

The Law clearly states that injured workers must be offered a position where they
reside, not to exceed 40 miles and/or 1 hour commuting time. However, moving back to
Hawaii would cause a great financial burden for him and his family. It should also be
known that the U.S. Postal Service had just opened a ncw plant, just 10 minutes away
from his residence. According to the APWU President, Mr. Cantu (Orange County) and
APWU National Representative Mr. Norman Wright (Los Angeies County) there were
several openings available for Howard (since that time, therc bave been hundreds of
openings available). In spite of this information, the OWCP in collusion with the USPS,
refused 10 search for job opportunities in the County of Los Angeles, and Orange County,
A b

In a letter dated February 13, 1996, Howard informed Ms. Bicek that hc was
financially unablic to accept this job offer unless the U.S. Postal Service would pay for all
the expenses involved in order to rc-establish himself and his family in Hawaii. He
explained that he had recently purchased a home in Cypress, CA and could not sell
without a loss: that his two children, age 16 and 17, werc well established in school. His
17 year old son had aircady been accepted to the California State University at Long
Beach for Fall 1996 under Federal Student Aid, and a State University Grant. His wife
could not easily find employment, especially since her company didn't have any offices in
Hawaii. He explained in his letter that if he had to move back to Hawaii, he would never

be able to purchase a home again due to the increased real estate value since his move in
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1986. He would not even be able to find affordable housing, renting a home solely on his
income as a mail carrier, as rent would be the samre, or higher than his monthly mortgage
in Cypress. CA. He enclosed a "Hawaii Real Estate Market Analysis" which showed that
the average home remained around $350,000 for a singlc family home. Howard also
provided Ms. Bicek with cvidence of the high cost of education in Hawaii. The tuition
fee at the University of Hawaii was in 1996 $2,500 per semester, compared to Cal State
Long Beach at $908.00 per semester. Neither of Howard's children would be able to
proceed with their education in Hawaii. With only $2,000 in savings, such a move to
Hawaii with his family and three dogs would be financially prohibitive.

In his letter. he also quoted FECA 2-814 which states that the claims examiner
should consider the availability of thc employment which is ususlly evaluated with
respect to the area where the injured cmployee resides at the time the determination is
made, rather than the area of residence at the time of the injury, In this case, Ms. Bicek
did not consider anything of the above, but merely followed the directions of Ms. Cram at
the U.S. Postal Service.

As advised by Ms. Bicek, Howard contacted Mr. Bill Cole, Financial Analyst at
the U.S. Postal Service in San Bruno, CA. Mr. Cole verbally stated to Howard that it
"didn't required a financial wizard to figure out that this job offer would be financially
impossible” since the post office would only pay for airline tickets, moving of houschold
goods, including one car, and 30 days of temporary lodging. Howard would oot even be
able to financially survive for one month, having to pay his mortgage in Cypress and rent
after 30 days in Hawaii. Howard and his family would be destitute. (Due to the waiting
of d=cisions from the OWCP and ECAB from 1996 to the present, Howard and his wife
had to file for bankruptcy in carly 1998 in order to save their home in Cypress.)

Howard was offered a job within his physical capabilitics. However, the offered
position required that he and his family relocate from California to Hawaii after ten years

away from the Islands. Even though the U.S. Postal Service would pay for the
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transportation and 30 days of temporary lodging, the OWCP did not consider whether the
relocation was financially prohibitive. According to FECA concerning Agency Job
Offers. it states in Section 6c(1) that “other factors in addition to those outlined in section
Sf should be considered in evaluating reasons offered for refusal, such as, the cast of
relocation is financially prohibitive.” In previous cases, the ECAB have found that the
phrase "cost of relocation” necessarily includes the cost of finding affordable housing in a
new arca and not merely the actual cost of moving. It is evident that the OWCP did oot
consider the costs involved in establishing a new residence. For cxemple, with only
$2.000 in savings. Howard would not have the funds to transport two additional cars, his
pets and quarantine in Hawaii, or have any funds for the first month rent and a security
depnsit (usually the last month rent), to pay for the hook-up of wtilities, car insurance, and
all other normal requirements in order to establish a homcs. He slso pointed out that the
Relocation Packet did not include relocation to Alaska and Hawaii which was never
recognized by the OWCP.

Ms. Bicek denied all his reasons. In her letter she stated that his children could
live on their own, not considering that his children were still minors. She stated that
Howard's Jack of savings was not 2 valid reason for refusing the job offer (after the
OWCP had financially devastated his life over the years). Concemning the financial
obligation of his home, she merely stated that the Agency would pay trensportation of a
"mobile home.” But. Howard does not own a mobile home. Consequently, Howard's
benefits were terminated on March 30, 1996 on the ground that he refused acceptable
work. '

Furthermore..........

On April 29, 1996, Howsrd requested a hearing with the Branch of Hearings and
Review in Washington, D.C. as such requests must be filed within 30 days. The issue
was based on the rermination and improper restoration, not being offered a job within his
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commuting area. U.S. Congressman Stephen Hom of Long Beach, CA forwerded
Howard's request for a hearing to the U.S. Secretary of Labor, Mr. Robert Reich, on May
10, 1996.

Thanks to Congressman Hom, the Branch of Hearings and Review expedited the
hearing date which was scheduled already on July 18, 1996, in the Federal Building, Los
Angeles, CA. The Hearing Officer was Mr. Joe Baumpgartner. Howard's wife and
represcntative presented the same evidence and reasons and clearly pointed out why this
relocation would be financially prohibitive. She used the case of Ricardo G. Contreras in
which the ECAB had found that the Office had improperly determined that the appellant
was not entitled to compensation because he refused to accept a valid job offer duc to
financial hardship. However, Mr. Baumngartner uscd the case of Carl N. Curts who had
refused a relocation job offer from Olympia, WA to San Diego, CA. which was not of the
same nature, or issue as in Howard's casc. The difference was that Mr. Curts used
medical reasons for not being able to move He stated that his children were emotionally
ungrable; there were nonemployment-related medical conditions, such as his wife was
suffering from leukemia, diabetes and depression. Mr. Curts and his family didn't want to
move to San Diego because of the high crime rate in that area. In this case, the appellant
preferred to live in the State of Washington. He was unable to provide sufficient medical
evidence to prove that hc was unable to perform the offered clerk position, or that there
were medical reasons for not retuming to San Diego. In Mr. Curt's case, it was not a
matter of being financially incapable of relocating from one place to another. Yet, Mr.
Baumgartner stated in his decision that Howard's reasons for declining the job offer were
the same as in Mr. Curts case, as it invelved only his preference for his current place of
residence, rather than financial concerns. Howard received the decision of denial on
October 26, 1996. dated October 17, 1996.

During the summer of 1996, Howard received a letter from Mr. Clemons at the
Branch of Hearing and Review. In his letter, dated June 19, 1996, he informed Howard
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that he may be eligible for a Schedule Award and that he should see his physician for a
determination of the degree of his shoulder injury. This was indeed unexpected as
Howard's claims examiner, Ms. Bicek, had stated in her letter in March {996 that he had
forfeited his right for a Schedule Award because he had rejected the job offer in
Honolulu. However. all the necessary forms and instructions were sttached to the letter.
The ietter also stated that the medical report had to be completed and retumed to the
Branch of Hearings and Review within 30 days. He adviscd Howard that if the requested
medical evidence was not submitted within 30 days, there would be no basis for
computing an award, and no further actions would be considered. It should be known
that it is not an easy task to locate a physician who is willing to make such a
determination of calculating a degree of injury according to the AMA Guidelines. Of all
the doctors Howard called (about 15 orthopedics, i.ncludin.g UCLA), Dr. Krishna was the
only one willing to do it, but only after his scheduled vacation in July. The completed
medical report was forwarded in the last moment to Mr. Clemons in July 1996. However,
Dr. Krishna had not been permitted by the U.S. Department of Labor to calculate the
percentage - only to rate the measurements according to the AMA guidelines. Kerstin
callzd Mr. Clemons and asked him why the doctor had not been allowed to give the
percentage. Mr. Clemons informed Kerstin that their office would conclude the
percentage based on the measurements in the report.

It spells out very clear in the Federal Employee Compensation Act Manual that
the physician must include a percentage rate based on his measurements. Kerstin called
Dr. Houston at the AMA in Chicago (who specializes in the Guidelines) and asked him
who should determine the percentage rate. Dr. Houston informed her that the examining
physician is the one who must calculate the percentage.

Jn September 1996, Kerstin called Mr. Clemons and asked about the status of the
Schedule Award. She was toid that Howard's medical file had been forwarded to their
District Medical Advisor for an evaluation. Howard received a lefter dated October 9,
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1996, which merely stated that since Howard had been subjected under a penalty code on
March 25, 1996 (for rejecting the job offer in Hawaii), he was not entitled to a Schedule
Award.

On January 17, 1997, Howard filed two new appeals with ECAB, one for the
wrongful termination/improper job restoration, and the other for the retroactive pay from
1989 to 1993. In conformance with the Board's Rules of Procedure, a copy of the
Application for Review was served on the Director of the OWCP who was allowed 60
days, as of February 13, 1997, to forward the case record to the Board which should been
received by Apnil 13, 1997. However, when Kerstin called the Board on July 11, 1997,
the Board had not yet received Howard's case file. His case record was finally received
by the Board in the following week. It is expected that his oral hearing will take place in
January 1999.
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Mr. BURELLI. Yes, my name is Anthony Burelli, presently resid-
ing in Westminster, CA. My former employer was the Department
of the Navy, Long Beach Naval Shipyard from March 1992 to
March 1994. My former occupation was journeyman marine elec-
trician. Reason for leaving: terminated due to disability. My prior
employment was McDonnell Douglas C-17 program, and my occu-
pation was avionics/electrical systems technician. My reason for
leaving there was just a RIF. I am a veteran of the Vietnam era,
1969 to 1972 with the U.S. Marine Corps. I have a high school edu-
cation, 2 years of college, plus USMC avionics and electronics.

Though the following information appears lengthy, it represents
a shallow endless summary of the nightmare which this injury has
escalated into.

Soon after the layoff from the McDonnell Douglas C-17 program,
I applied for the Long Beach Naval Shipyard advertised electrician
positions. I was interviewed and hired.

Eventually I was assigned to the major overhaul of the U.S.S.
Peleliu. My primary duties focused on the RAM, Sea Whiz, and
TAS radar. As overhaul progressed, duties expanded into CIC and
Engineering. Toward completion, I was asked to participate in a 5-
day sea trial scheduled for February 1, 1993 through the 5th. Due
to repercussions of not participating, 1 decided it was in my best
interest to participate.

On February 3, I sustained an injury to my left knee. The onset
of severe swelling and progressive pain prompted me to see the
U.S. Naval medical officer on board. Due to the severe swelling, he
cut my pant leg to view the injury. Suspicion of blood clotting
prompted the Naval physician to restrict me to 24-hour bed rest for
the duration of sea trial. My immediate superior elected to ignore
the physician’s strict 24-hour bed rest and directed me to continue
working.

On the evening of February 3, the medical officer felt it was nec-
essary to locate me, making sure, in his words, I was still alive. On
February 4, additional swelling, discoloration, and cramping
prompted the medical officer to request an air lift back to Long
Beach Naval Shipyard, however, the flight deck was not certified.
I explained the reason for the additional swelling was due to the
supervisor directing me to continue working. The medical officer
confronted my superior and explained the immediate danger and
consequences involved.

Upon return to the Long Beach Naval Shipyard, the medical offi-
cer instructed me to have somebody take me to the dispensary.
There, I was seen by Dr. Edgar Brionnes, who immediately ordered
x rays and administered pain medications. Dr. Brionnes indicated
negative bone damage; however, his immediate concerns were fears
of blood clotting and tissue damage, recommending an MRI and
Doppler vein scans. He instructed me to return home and return
on the following Monday to be examined by Dr. Wanda Lopez,
whose immediate response was to have me seen by an orthopedic
specialist and recommended an MRI with venogram.

Dr. Lopez notified the Long Beach Naval Shipyard compensation
office to obtain an appointment with medical group under contract
with the Long Beach Naval Shipyard. The compensation clerk
scheduled the appointment for February 10 and instructed me to
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continue regular duties until appointment. On February 8, 1993, it
was necessary to have me escorted back to the dispensary due to
inability to walk. Dr. Lopez was completely unaware of the instruc-
tions to return me to regular duty which caused further damage to
the left leg. She then placed me on 24 hour bed rest until appoint-
ment date with Dr. Mizuguchi.

On February 10, 1993, I was seen by Dr. Tomoji Mizuguchi. His
immediate response was to request authorization for diagnostic
tests; however, I did not receive these authorizations until Feb-
ruary 19, then scheduled for the 22nd. According to Dr. Mizuguchi,
his office is instructed by the Long Beach Naval Shipyard com-
pensation office to return Long Beach Naval Shipyard employees to
work until results of testing are completed, regardless of diagnosis
or recommendations of physicians.

The March 3, 1993 appointment with Dr. Mizuguchi indicated
the results of the MRI testing were positive, having a tear of the
posterior horn in the medial meniscus, ganglion cyst, and possible
bone fragments. Dr. Mizuguchi submitted the MRI results, along
with a second request for venogram prior to surgery for fear of
blood clot formations, thrombophlebitis. Deep vein studies with
Doppler were requested; however, only a sonogram testing was au-
thorized. Surgery was requested on March 3, 1993 but not received
until approximately April 28, 1993, scheduling surgery for May 3.
Positive results of diagnostic tests prompted Dr. Mizuguchi to re-
turn me to work, restricted to light duty, modified duties only until
surgery. Additionally, he recommended that if modified duties
could not be accommodated, I would be placed on workers’ com-
pensation and sent home to avoid further injury and damage.

After surgery, Dr. Mizuguchi indicated only 6 weeks was allo-
cated by the Long Beach Naval Shipyard for post-op physical ther-
apy, where at such time I was to return to work regardless of prog-
nosis. Dr. Mizuguchi indicated due to the extensive damage in the
knee and suspicion of deep vein thrombophlebitis, recovery may
take 8 months to 1 year, providing his recommendations for treat-
ment and physical therapy were followed with no outside inter-
ference.

From May 4, 1993, to June 22, 1993, attendance at physical ther-
apy produced negatlve results due to contmumg complications. Dr.
Mizuguchi requested deep vein diagnostic testing with Doppler;
however, it was never authorized by the shipyard.

With continuing complications, I scheduled additional appoint-
ment with Dr. Mizuguchi on July 1, 1993. During this appoint-
ment, he indicated discontinuing his 20-year practice and returning
to Japan, and this would be his last visit, referring me to another
physician. He assumed the Long Beach Naval Shipyard informed
me of his departure, however, the compensation clerk denied
knowledge of this.

Additionally, she insisted I see another physician with the same
group. I wanted to choose a physician of my own and her response
was due to the location of your injury occurrence, the Department
of Navy would not assume responsibility for the injury, medical
treatments and medication. You must remain under the care of our
physicians. I also submitted my health insurance eligibility papers
and her immediate response was once injured, you are no longer
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eligible for health insurance enrollment through the Federal Gov-
ernment. To date, my family does not have any type of health in-
surance coverage thanks to the Long Beach Naval Shipyard com-
pensation clerk. By the time I discovered all information given me
was totally erroneous, health insurance enrollment period expired.

Soon after contacting union representative about this situation,
I decided it was time to get educated about regulations and laws.
In a letter dated July 19, 1993, addressed to the Department of
Labor, OWCP claims examiner, I elected to exercise my right to a
physician of my choice. In a letter dated July 30, the OWCP claims
examiner authorized the change of physician.

On August 13, Dr. Richard Mulvania held initial evaluation, re-
viewing medical records with physical examination and concluded
that due to continuing complications of the left knee and leg, addi-
tional diagnostic testing was necessary. He requested the author-
ization for second MRI, however, did not receive it until August 25
and then scheduled it for August 29. The results of MRI received
September 7, at which time, Dr. Mulvania evaluated and explained
extensive damages of the left knee which consisted of horizonal
cleavage tear of the medial meniscus extending from the anterior
to posterior horn, transverse tear in the middle one-third of the lat-
eral meniscus with excessive shredding. Dr. Mulvania submitted
the results of the test along with recommendations for immediate
surgery and requested authorization for surgery. After numerous
phone calls from the doctor’s office staff, the claims examiner fi-
nally authorized it on October 25, 1993, and then scheduled for No-
vember 3, 1993.

October 29 was my last day of work prior to surgery on Novem-
ber 3. I phoned the claims examiner at OWCP to ensure that pa-
perwork for compensation was received. The claims examiner indi-
cated she had not received documents from the Long Beach Naval
Shipyard compensation clerk. At that point, I encouraged her to
contact the Long Beach Naval Shipyard compensation office to in-
quire. I also forewarned her about the abusive claims clerk and
suggested speaking with a supervisor. The OWCP claims examiner
called me back and explained her ordeal with Long Beach Naval
Shipyard clerk and apologized to me for her disbelief and hoped
she did not make animosities between myself and the compensa-
tion clerk worse.

On November 8, I was taken to Dr. Mulvania’s office due to ex-
cessive cramping in the lower left leg, swelling, discoloration, ten-
derness, and inability of weight bearing. Exam indicated symptoms
of thrombophlebitis, prompting Dr. Mulvania to recommend emer-
gency care and immediate deep vein studies. Doppler studies indi-
cated deep vein thrombophlebitis. Dr. Bassam Assassa was asked
to assume treatment and placed me in the hospital for 9 days. Re-
leased from the hospital, I continued to be monitored by Dr.
Assassa on anticoagulants. Post-op physical therapy for knee post-
poned pending treatment for blood clots. Began physical therapy on
January 5.

On April 4, 1994, 1 received a letter from the Long Beach Naval
Shipyard. It was an SF-50 NOPA. I was being terminated from
employment due to disability. Following this letter, I began a com-
bined 4-year process with MSPB and EEOC.
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Additionally, I was assigned to a nurse through OWCP nurse
intervention program. However, after several inquiries and con-
frontations with the compensation branch concerning terminated
employment, the nurse was abruptly withdrawn from my case.
However, her detailed report indicated the employing agency never
had made a bona fide attempt to accommodate medical restrictions
and never had any intentions of returning me to some type of job.

On June 17, 1994, in a visit to Dr. Mulvania, I was diagnosed
with cellulitis of the left leg with no lymphangitis, secondary to
periostosis, directly related to the phlebitis. Physical therapy was
halted until the spreading cellulitis was under control; however,
the residuals of the cellulitis left severe scarring.

Due to numerous therapy authorization denials, I have deterio-
rated and it has affected both hips, causing lost range of motion in
left knee and hips with excessive pain and joint degeneration.

In a January 25, 1995, narrative medical report from Dr.
Mulvania to the claims examiner indicating severe depression and
anxiety symptoms, the recommendation for psychological treat-
ments would reduce the effects of depression and anxiety and fur-
ther delay in authorizing needed medications was unnecessary.

On December 27, 1995, I was taken to the emergency unit at
Pacifica Hospital and placed in ICU for 3 days due to severe chest
pains, an irregular heart rate, and labored breathing.

A January 5, 1996, narrative medical report from Dr. Michael
Carlos, cardiologist, mentions the onset of psychological conditions
such as anxiety, depression, excessive stress, and strongly rec-
ommended psychological treatments.

An April 2, 1996, second opinion medical report from Dr. John
Brown, examining physician for OWCP, concurs with Dr. Mulvania
and also emphasizes the need for psychological treatments due to
his diagnosed symptoms of severe depression, anxiety, and stress
from the traumatic injury.

In February 1996, I was forced to seek psychological help for the
escalating depression, anxiety, and panic attacks. The current
treating psychologist is Dr. Carl Wells. Additionally I was advised
to apply for Social Security disability and Medicare. Numerous or-
thopedic examinations along with diagnostic testing have since
supported the deteriorating hip joints and can be unequivocally
credited to the injury of February 3, 1993.

On April 2, 1997, I was examined by Dr. Warren Taff, psychia-
trist and OWCP second opinion physician. Dr. Taff concurred with
Dr. Wells’ treatment, however recommended antidepressants as
well as antianxiety medications.

The above medical information is based on documented accurate
facts during the history of the claim, and supplies no information
concerning hidden agenda, nonmedical administrative adverse
practices. All information can be supported by documents upon re-
quest.

Thank you.

Mr. HorN. Well, we thank you. Now it took 4 years I guess from
the actual injury to get the kind of help you needed, is that correct?

Mr. BURELLI. Approximately 4 years. The hidden agendas in be-
tween that caused a lot of internal family problems, prompting the
psychological. And it continues, it has not lessened. To date, with
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my case, I have seen 21 doctors and they all concur, all reports con-
cur, from Lieutenant Scanal aboard the U.S.S. Peleliu to present.
And it has not ceased, but yet I have had stigmatizing labels and
categorized as a fraud, even though all these medical reports state
unequivocally that the information gathered from diagnostic tests
and professional doctors is accurate and true. And according to the
law, you are granted an OWCP claim as long as the medical evi-
dence supports this. Well, I do not know how much more support
they need, you know. What is it that they want? This is what I am
looking for.

Mr. HorN. That is a good question, we will see if we can procure
the answers sometime today or later.

Roger Euchler is a letter carrier with the U.S. Postal Service. Mr.
Euchler.

[The prepared statement of Mr. Burelli follows:]
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June 28,1998 Lof 6

SUMMARY

Though the following information appears lengthy, it represents a
shallow endless summary of the nightmare which this injury has
escalated into.

Soon after layoff from the MCDONNELL DOUGLAS C-17 program, I
applied for LBNS advertised Electricians positions, interviewed and
hired.

Eventually assigned to the major overhaul of the USS Peleliu. Primary
duties focused on the RAM system.Sea Whiz and TAS radar. As
overhaul progressed, duties expanded into CIC and Engineering.
Towards completion I was asked to participate in the 5 day sea trial
schedualed for February 1,1993 to February 5,1993. Due to
repercussions of not participating I decided it was in my best interest
to participate.

On February 3,1993 I sustained an injury to my left knee. The onset
of severe swelling and progressive pain prompted me to see the US.
Naval medical officer onboard. Due to severe swelling, he cut pant leg
to vizw injury. Suspicion of blood clotting prompted the naval
physician to restrict me to 24hr best rest for the duration of sea
trial. My immediate superior elected to ignore the physicians strict
24hr bed rest and directed me to continue working. On the eve

of February 3, the medical officer felt it was necessary to locate

me making sure, in his words,"you were still alive". On February 4,
additional swelling, discoloration and cramping prompted the
medical officer to request en air lift back to LBNS however the flight
deck had not been certified. I explained the reason for the

additional swelling was due to supervisor directing me to continue
working. The medical officer confronted my supervisor and explained
the immediate danger and consequences involved.

Upon return to LBNS, the medical officer instructed me to have
somebody take me to the dispensary. There I was seen by Dr. Edgar
Brionnes. He immediately ordered X-rays and administered pain
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medication. Dr.Brionnes indicated negative bone damage however his
immediate concerns were fears of blood clotting and tissue damage
recommending MRI and Dopplerivein scans. He instructed me to
return home and return on the following Monday to be examined by
Dr. Wanda Lopez.

Dr.Lopez immediate response was to have me seen by a Orthopedic
Specialist and recommended a MRI with Veinogram. Dr. Lopez
notified the LBNS compensation office to obtain an appointment
with medical group under contract with the LBNS.

The compensation clerk schedualed the appointment for February
10,1993 and instructed me to continue regular duties until
appointment. On February 8,1993, it was necessary to have me
escorted back to dispensary due to inability to walk. Dr.Lopez was
completely unaware of my instructions to return to regular duties
which caused further damage to left leg. She then placed me on
25hr bed rest until appointment date.

On February 10,1993 1 was seen by Dr.Tomoji Mizuguchi. His
immediate response was requesting authorization for diagnostic
tests however did not receive authorization until February 19

then scheduled for February 22,1993. According to Dr.Mizuguchi,
his office is instructed by the LBNS compensation office to return
LBNS employees to work until results of testing are completed
regardless of diagnosis or recommendations of physicians.

The March 3,1993 appointment with Dr.Mizuguchi indicated the
results of the MRI testing were positive having a tear of the
posterior horn in the medial meniscus, ganglion cyst and possible
bone fragments. Dr.Mizuguchi submitted MRI results along with
second request for veinogram prior to surgery for fear of blood clot
formations,thromboplebitis. Deep vein studies with Doppler were
requested however only sonogram testing was authorized. Surgery
was requested on March 3,1993 but not received untit
approximatly April 28,1993 scheduling surgery for May 3,1993.
Positive results of diagnostic prompted Dr.Mizuguchi to return me to
work,restricted to lite modified duties only until surgery.
Additionally, he recommended if modified lite duty could not be
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accommodated, I would be placed on workers compensation and sent
home to avoid further injury.damage. :
After surgery, Dr.Mizuguchi indicated only 6 weeks was allocated
by the LBNS for post-op physical therapy were at such time I was to
return to work regardless of the prognosis. Dr.Mizuguchi indicated
dug to the extensive damages to my knee and suspicions of deep
vein thromboplebitis recovery may take 8 months to 1 year,
providing his recommendations for treatments and physical therapy
were followed with no outside interference.

From May 4,1993 to June 22,1993 attendance at physical therapy
produced negative results due to continuing complications.

Dr. Mizuguchi requested deep vein diagnostic testing with Doppler
technology however it was never authorized by LBNS.

with continuing complications I schedualed additional appointment
with Dr.Mizuguchi for july 1,1993. During this appointment he
indicated discontinuing his 20 year practice and returning to japan
and this would be my last visit referring me to another physician.
He assumned the LBNS informed me of his departure however they
neglected informing prior to initial appointment. I approached the
LBNS compensation clerk and she denied knowledge of this.
Additionally, she insisted I see the another physician within the same
group. I wanted to choose my own physician. Her response was
"Due to the location of injury occurrence and extent of the injury
FECA regulations do not permit you to chose a physician. In order
for the DON to assume responsibility for injury, medical treatments
and medication you must remain under the care of our physicians”.
1 also submitted my Health insurance eligibility papers. Her
immediate response was® Oncs injured, you are no longer eligible for
health insurance enrcliment through the Federal Government.”

To date, my family does not have any type of health insurance
coverage thanks to the LBNS compensation clerk.

By the time 1 discovered all information given to me was totally
ervoneous, health insurance enrollment period expired.
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Soon after contacting union representatives about this situation
I decided it was time to get educated about procedures, {aws,
regulations concerning my injury. In a letter dated july 19,1993
addressed to the U.S. D.O.L. OWCP claims examiner I elected to
exercise my right to a physican of my choice. In a letter dated
July 30,1993 the OWCP claims examiner authorized the change of
physician.

On August 13,1993 Dr. Richard Mulvania held initial evaluation
reviewing medical records with physical examination and concluded
that due to continuing complications of the left knee and leg
additional diagnostic testing was necessary. He requested the
authorization for the second MRI however did not receive it until
August 25,1993 then schedualed MRI August 29,1993. Results of
MRI received September 7,1993 at which time Dr.Mulvania
evaluated and explained the extensive damages of the left knee
which consisted of: horizontal cleavage tear of the medial meniscus
extending from the anterior to the posterior horn.

transverse tear in the middle one-third of the lateral meniscus

with excessive shredding.

Dr.Mulvania submitted resuits of diagnostic tests along with
recommendations for immediate surgery and requested
authorization for surgery.

After numerous phone calls from the Doctors office staff, the claims
examiner finally authorized surgery October 25,1993 then
scheduled for November 3,1993.

October 29,1993 was last day of work prior to surgery on November
3,1993. I phoned the claims examiner at OWCP to insure paperwork
for compensation was received. The claims examiner indicated she
not receiving documents from LBNS compensation clerk. At that
point I encouraged her to contact LBNS compensation to inquire.

I also forewarned about the abusive claims clerk and suggested
speaking with a supervisor. The OWCP claims examiner called me
back and explained her ordeal with LBNS compensation clerk and
apologized to me for her disbelief and hoped she didn't make the

animosities between myself and compensation clerk worse.
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On November 8,1993 I was taken to Dr.Mulvanias office due to
excessive cramping lower left leg, swelling, tenderness,
discoloration and inability of weight bearing. Exam indicated
symptoms of thrombophlebitis prompting Dr.Mulvania to
recommend emergency care and immediate deep veins studies.
Doppler studies indicated deep vein thombophlebitis. Dr. Bassam
Assassa was asked to assume treatment placing me in the hospital
for 9 days. Released from hospital November 17,1993 I continued
to be monitored by Dr.Assassa while on anticoagulants. Post-op
physical therapy for knee postponed pending treatments for blood
clots. Began physical therapy jJanuary 5,1994.

On April 1,1994 I received a letter from the LBNS. In it was form
SF50 NOPA. I was being terminated from my employment due to
disability. Following this letter I began a combined 4 year process
with MSPB and EEOC.

Additionally T was assigned a nurse through OWCP nurse intervention
program. However after several inquiries and confrontations with the
compensation branch concerning terminated employment, the nurse
was abruptly withdrawn from my case. However her detailed report
indicated the employing agency never made a bona fide attempt to
accommodate medical restrictions and never had any intentions of
returning me to some type of job.

On june 17,1994 in a visit with Dr.Mulvania I was diagnosed with
celluitis of the left leg with no lymphangitis, secondary to
perisostosis directly related to phlebitis. Physical therapy was

halted until the spreading celluitis was under control however

the residuals of the celluitis left severe scaring.

Due to numerous therapy authorization dentals, I have deteriorated
and it has effected the hips causing lost range of motion in left

leg, knee and hips with excessive pain and joint degeneration.

In a january 25,1995 narrative medical report from Dr.Mulvania

to the OWCP claims examiner indicated severe depression and anxiety
symptoms. The recommendation for psycological treatments would
reduce the effects of depression and anxiety and further delay in
authorizing needed medications was unnecessary.



209

6of 6
On December 27,1995 I was taken to emergency unit at Pacifica
Hospitil and placed in ICU for 3 days due to severe chest pains
irregular heart rate and labored breathing.
In a January 5,1996 narrative medical report from Dr.Michael Carlos
cardiologist, mentions the onset of psycological conditions such as
anxiety and depression and excessive stress and strongly
recommended psychological treatments.
In an April 2,1996 2nd opinion medical report from Dr john Brown
examining physician for OWCP, concurs with Dr.Mulvania and also
emphasizes the need for psycological treatments due to his
diagnosed symptoms of severe depression and anxiety and stress
from the traumatic injury.

In February 1996, I was forced to seek psycological help for the
escalating depression, anxiety and panic attacks. The current treating
Psychologist is Dr.Carl Wells,Phd. Additionally, I was advised to apply
for SSD and medicare. Numerous orthopedic examinations along with
diagnostic testing have since supported the deteriorating hip joints
and can be unequivocally credited to the injury of February 3,1993.
On April 2,1997 I was examined by Dr.Warren Taff, psychiatrist and
OWCP 2nd opinion Physician. Dr.Taff concured with Dr.wells
treatmenis however recommended anti depressants as well as

anti anxiety medications.

The above medical information is based on documented accurate
facts during the history of this claim and supplies no information
concerning hidden agenda, non medical administrative adverse
practices. All information can be supported by documentation

upon request.
Pursuant to 28 USCS ss 1746, I declare under penalty of perjury

that the above information is true, correct to the best of my
knowledge and belief-

Anthony Burrelli
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June 28,1998 1

The following testimony is based on actual occurrences and facts
from Date of Injury: February 3,1993 to present. It incorporates
the March 1996 brief scenario letter to Congressman Horns office.

February 3,1993

Lt. Scannell-Naval medical officer issued me a hand written
prescription for strict 24hr bed rest with left leg elevation. I
submitted it to my immediate supervisor who blatantly ignored

it and directed me to continue working. I filed a complaint against
him however it was never addressed.

Why was it necessary for this supervisor to deliberately ignore a
physicians medical order especially after the medical officer spoke
with him about the danger and consequences of a possible bloed clot
also why did 1 BNS condone this action? Obviously, the medical officer
suspected extensive knee damage however blood clotting of any sort
deserves prompt serious attention even at the precautionary level. I
believe the supervisors actions were totally unacceptable and in all
probability made a serious condition worse at most jeopardized my
life by sending me back to work.

February 5,1993

Dr.Edgar Brionnes examines left knee damage however serious
concerns prompted him to recommend Doppler vein studies

for fear of a blood clot in lower left leg. His medical report included
this recommendation when submitted to LBNS compensation office
however it was never addressed. This was the second of 4 physicians
to recommend this diagnostic test. Why did the LBNS compensation
office ignore these recommendations when they were coming from
their physicians?

February 8,1993

Dr.wanda Lopez examines left knee and lower left leg. Without
hesitation contacts LBNS compensation office and expresses serious
concerns about possible blood clotting with the onset of cramping,
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discoloration and inability to apply weight. She recommends

being transported to St.Marys Medical center for immediate
diagnostic testing however only received the February 10,1993
appointment for Dr. Mizuguchi and instructs Dr. Lopez to return me
to regular duties until appointment date. This is 3 of &4 physicians to
express serious concerns with a possible blood clot and to
recommend deep vein studies as precautionary measure and once
again LBNS fails to give any attention to serious medical opinion.
Why was it necessary to ignore diagnosis and recommendations from
a Physician qualified to diagnose and attempt prompt efficient
medical care? Additionally, in lieu of the serious concerns of the
Dr.Lopez the LBNS instructed her to return me to work with no
restrictions.

February 10,1993

Sally Wilson, the LBNS compensation clerk instructs me to pick up
the documents necessary to see Dr.Mizuguchi, also identifies herself
as my claims represenmtative for the duration of the claim.

Dr. Tomoji Mizugud with the Long Beach Orthopedic Group which
was under contract with the LBNS, examines the injury and excessive
swelling and discoloration of he left leg and knee. He immediately
recommended MRI and Doppler diagnostic test. He submitted his
examination report, recommendations for diagnostic testing and
request for left knee surgery if needed same day as exam. The Doctor
went on to explain the” LBNS procedures instruct him to return
patients to LBNS regular duty until schedualed testing and results™.
Even though Dr.Mizuguchi phoned the LBNS compensation office
for verbal authorization he was denied and told they would contact
his office with authorization. Once again LBNS compensation office
defied medical recommendations and delayed authorization for 9
additional days to February 19,1993 then scheduling for February
22 with results due by March 3,1993 adding a total of 19 days
working regular duties with a blood clot and injured left knee.

why would Ms Wilson deliberately ignore and neglect
recommendations

of 4 medical Doctors ?
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Simple review of the 4 episodes above will indicate biatant violations
with FECA, title 20 cfr and possible civil rights violations not to
mention complete disregard for human life under medical care. Ms
Wilson should have been held accountable for abusing her authority
ignoring physicians medical opinion during an emergency situation
and lack of basic common sense. When approached about this she
explained that,” her superiors instructed all compensation clerks
to handle injury claims this way due to most injury claims are
fraudulent!”. I emphasized extreme unacceptable opinions towards
these actions and held that office ,her and the supervisors directly
responsible for the unnecessary extensive damage to my leg. Her
response was there is nothing you can do about it. We are in control
of all medical and you have no rights".
Apparently that encounter produced reverse results whereas she
didn't authorize surgery until April 28,1993 then scheduling for May
3,1993.

May 4,1993

From May #,1993 to June 22,1993 I attended Physical Therapy and
utilized sick leave to cover 6 weeks post-op recovery however due to
continuing complications my left leg and knee deteriorated making
me dependent on crutches and knee brace.

Once discovering Dr.Mizuguchi was leaving I called Ms Wilson and
requested a change of physician a second time. She refused stating
"I was not permitted to select a doctor due the occurrence and
extent of the injuries. FECA regulations do not permit you to chose a
physician. In order for the DON to continue accepting responsibility
I must remain with their physicians”,

Wwhy was it necessary to blatenly lie and violate the FECA? The
continuing complications should have alerted a higher authority

to authorize examination from a specialist however Ms Wilson
became a major part of the problem instead of part of the

solution and unfortunately I end up as the victim.

Why was it necessary for Ms.Wilson to blatantly lie about my
eligibility for medical insurance?
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June 19,1993

I composed a letter to Ilene Padar, OWCP claims examiner assigned
to my claim. I was exercising my right to a physician of my choice
and emphasized the sincere request for a prompt authorization
response however it took 11 days to authorize this request. I am not
sure why even though I spoke to her first she explained it had to be
in writing sent to US DOL, OWCP.

June 20,1993

Follow up visit with Dr.Mizuguchi. He explained LBNS compensation
clerk instructed him to return me to work. Reluctant to release me
for regular duty he insisted I be placed in a modified lite duty
position due to continuing complications or he would place on
workers compensation. He also requested authorization for further
diagnostic test with Doppler technology for 3rd time. Request

was never addressed.

June 22,1993

Returned to LBNS compensation office to report in and I was sent to
the Electrical/Electronics department where I was more the qualified
for bench work however I was told the supervisor of the department
was not allowing injured lite duty personal to work in the building.

I was then forced to solicit myself to the transportation department
as a dispatcher. The supervisor accepted my medical restrictions and
appreciated a dependable employee.

June 29,1293

Received authorization for change of physician.

Schedualed next available appointment with Dr.Richard Mulvania
for August 13,1993.

Initial evaluation and examination Dr.Mulvania recommended MRI
for the knee. When asked about the severe swelling I explained
past procedures of the LBNS compensation office and lack of
authorization for further testing or physical therapy and was left in
the present condition. ' .

On or about August 15,1993 his report along with request for
the authorization for MRI was submitted VIA fax,
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Additionally, a staff member phoned San Francisce OWCP office and
left message for Hlene Padar claims examiner requesting the
autharization as soon as possible, however the claims examiner
felt it was necessary to delay authorization for an additional
12 days then it was schedualed for August 29,1993.

September 7,1993

Results of MRI explained by Dr.Mulvania. He explained the extensive
damages of left knee and appeared confused due to prior knowledge
of a previous surgery 4 months ago.

The question here is: Why was there so much extensive damage to
the knee while the surgery report and procedure of Dr. Mizuguchi
indicated repairs to the left knee had been completed and successful?
I have been waiting 5 years for an answer to that question.

Dr.Mulvania submitted results of the MRI, his diagnosis and
recommendations along with the authorization for a second
surgery.In addition to faxing the information, Dr.Mulvania had
staff member phone Ilene Padar numerous times in an attempt to
secure an authorization as soon as possible due to the serious
extent of the injury. Ms Padar responded on October 25,1993
after numerous phone calls which were never returned.

Surgery was then schedualed for November 3,1993

*Simple review of the injury history thus far would reveal some
startling facts about OWCP procedures, claims handling, medical
facts, reponse time and most important the consequences a person
suffers because of them.

October 29,1993

Final day of work prior to November 3 surgery.

I phoned OWCP claims examiner and discovered being transfered to
another claims examiner, Carol Clayton.

As always claims examiners always try to treat claimants less then
favorable. I went on to explain my finical status and to fax my
election to utilize whatever sick time Vs Fed employees compensation
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due to not trusting Ms Wilson to send paperwork in for
compensation. :

She explained the difference and suggested using Fed compensation
instead. Ms Clayton also volunteered to call Ms Wilson in hopes of
having her send papers promptly. [ forewarned her concerning Ms
Wilson and she went on to explain Ms Wilson and that compensation
office operate under OWCP guidelines. She phoned me back and
explained the abusive ordeal with Ms Wilson and apologized

hoping she didn't make it worse for me.

The next subject was compensation and what equation was used to
formulate payment based on the second surgery being a continuing
injury or a recurrence. Ms Clayton insisted it was a continuing

injury and based my compensation payment on date injury occurred.
I objected due to it being a recurrence of the original injury plus

I remained employed without a break in service from june 22.1993
to October 29,1993, plus 1 level and 2 grade increases and the
applicable colas in between. I offered to forward proof hawever Ms
Clayton refused to look at it.

November 8,1993

Complications in left leg and knee caused an emergency Doctors visit.
Upon examination Dr.Mulvania immediate concern and diagnosis

was the possibility of a blood clot and immediately sent me to Padfic
Hospital Emergency and ordered Doppler deep vein studies. The

test revealed dual blood clots lower left leg moving. Dr.Mulvania

was informed and immediately had me admitted into hospital

where Dr.Bassarn Assassa agreed to assume responsibility for
medical care. Dr. Assassa explained the danger of the blood clots.

1 explained several physicians previously diagnosed possible blood
clots however testing was never authorized. He went on further

to mention,” with blood clots that are moving, waiting for
authorization to proceed with the test is unacceptable. A person
could be deceased while waiting therefor that is why Dr.Mulvania
sent you here.

Why was my life permitted to be placed in jeopardy or compromised
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bezause of a claims examiner unnecessary delay in responding,
or blaten neglect and ignorance or lack of common sense?
Who would of been held accountable for the negligence and blatant
irresponsible, incompetent actions?
Ms Wilson refused to respond to numerous phone calls from me
and when finally contacted she was extremely abusive and hostile.
Ilene Padar at OWCP refused to comment only stating that she was
just doing her jobt
Ms Clayton questioned the validity of Dr.Mulvanias diagnosis
and prognosis and at first would not allow payment to hospital,
staft or Dr.Assassa due to being unconvinced the blood clot
developed from the knee surgery. Additionally, Ms Clayton elected to
delay authorization for all medications including Coumadin for the
treatment of dots. Dr.Assassa and Dr.Mulvania were forced to place
phone calls to Senior claims examiners to authorize medications and
payments.
Since when does a claims examiner have the authority tc make
medical decisions with a persons life? The FECA procedure manual
does not state nor was it developed with the intentions to give
authority to
a claims examiner to make medical decisions. Its a total atrocity to
condone such actions. I do not believe the AMA would entertain such
actions.
Would any member of this committee entertain the idea of a claims
examiner making medical decisions on hisfher critical care
conditions?
It is indeed a frightful thought however OWCP is notorious for these
type of primitive practices. One could only imagine the outrageous
amount of people whom have already suffered undue
consequences due to these actions.

November 17,1993
Released from hospital however remained under care and monitored
by Dr.Assassa until January 1993.

Began physical therapy january 5,1994
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April 1,1994
Letter from LBNS contained form50 NOPA. I was terminated from
employment effective March 24,1994, Terminated due to disability.
Following this letter I began a combined 4 year process with MSPB
and EEOC.
Claire Haydu-RN was assigned Yo my claim through the OWCP nurse
intervention program however was abruptly removed after several
inquiries into employment termination and confrontations with
Ms Wilson. Her detailed report supported my EEOC case however
1 was denied due process and Discovery rights.
June 17,1994
Diagnosed with celluitis directly related to surgery and caused
by effects of thrombophiebitis.
Medications for celluitis turned in however not authorized. Called
OWCP claims examiner and discovered being transfered to Mike
Hummer.
Mr.Hummer can be credited with deliberately not authorizing
physical therapy for a 6 week interval. In fact the loss of therapy for
that period made recovery impossible and caused unnecessary,
irreversible damage which may have accelerated hip joint
deterioration.
Due to Mr Hummer never returning phone calls from me, therapy
personnel and doctors staff, I was forced to seek help from
Congressman Horns office. I have never recovered from that and
probably never will.
Mr Hummer also had very primitive harassment methods with
insults, disrespect to Physicians , Pharmacist and physical therapist.
Mr. Hummer would utilize FECA and other laws against you but never
abided by the laws. It took weeks to get needed medications
authorized.
In july 1994 I contacted Mr Hummer in order to ask if he was aware
of a DOL task force calling claimants and asking questions. He
told me he had no knowledge of any task force and not to call him
for that type of information again.
After numerous phone calls from this task force I decided to find
out where they were located due to them claiming I am never home
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and trying to evade them and if I don't return “heir call my
compensation benefits would be sanctioned fur not cooperating.

On july 15,1994 I showed up at the Marriott in Torrance California
waited 3 hrs and approached Lawrence Laronge AFOSI. After
dinning and drinking Mr. Laronge was not ready to write a creditable
report however he made a valiant effort.

The next morning I received a phone call from the supervisor of the
task force Pat Huddy thanking me for being the only daimant out

of 250 to surprise them with a visit. Ms Huddy also mentions the
fact that Mr. Hummer gave them the wrong address on me and
apologized for the messages left on my recorder.

What was an Air Force officer doing writing a OWCP report on me

if he was only assigned as an escort for protection for Ms Huddy

and others? And if your going to do a report the information

should be correct and true.

Janmuary 25,1995

Response letter to Mr Hummer from Dr. Mulvania indicates Mr.
Hummer obviously must have questioned the Doctors competency
and ethics when following AMA guidelines on injuries. Also Mr.
Hummer insinuates Dr. Mulvania is not qualified to diagnose severe
depression in his patients with traumatic injuries.

This was not the first time Mr Hummer applied his primitive tactics
on a physician.

January 30,1995

A letter from the Physical Therapy business office expressing
apologies for not being able to treat me due to Mr.Hummers
tainted ethics. It appears Mr. Hummer wanted to retallate against
Dr.Mulvania for the Letter dated January 25,1995 by calling
Physical Therapy and issuing a directive not to follow Dr.Mulvania
prescription for therapy for he will no longer authorize any more
physical therapy.

Due to deteriorating while waiting for Mr. Hummer to return phone
calls I was forced to approach Congressman Horns office again
for help in recovering physical therapy.
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Soon after Mr Hummer was replaced with LH.LEE.
In December 1995 Ms Lee arraigned an appointment with a second
opinion,
I responded with request for a copy of the questionnaire for the
second opinion Physician prior to appointment.
Ms Lee didn't think I was entitled to the questionnaire and refused
to send it. I was forced to call Senior claims examiner and quoted
FECA laws. Ms Lee sent questionnaire and SOAF however I objected to
both for being inaccurate, incomplete and leading.

December 26,1995

Taken to Pacifica Hospital emergency room for severe chest pains
irregular heart rate, labored breathing. Placed in ICU for3 days.
While in ICU, my wife was trying to find out what had happened
to compensation check. Numerous phone calls to Ms Lee without one
response forced my wife to contact Congressman Horns office in
an attempt to locate missing funds. Once released from ICU, I
phoned OWCP and complained about her not resounding to the
concerns of my wife. She had complained to her superior and to
Mr. Horns office about my wife being hostile towards her however
neglected to mention deliberately ignoring phone messages that
concerned lost or stolen government funds.

Soon after this episode my claim was transfered to another claims
examiner.

January 29,1996

Transfered to John Flaherty claims examiner.

His letter dated january 31, 1996 blatenly denying documentation
concerning recent psycological problems, denying he was aware

of the 3 day ICU admittance. However Mr. Flaherty issued me
another claim number and authorized payment of the 3 day ICU
Given all the factors of orthopedic and psycological conditions Mr.
Flaherty determined it was necessary to move forward with the
Voc Rehab process even though Dr.Michael Carlos recommended
this process be halted and psycological treatments be granted

for severe stress and anxiety due to traumatic injury and further
complicated bureaucratic hardships.
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However Mr.Flaherty elected to ignore a 4th physicians
recommendation fur medical treatments and decided to move
forward with Vocational Rehab process as ordered by Rick Sheridan
OWCP Voc Rehab Specialist.
Like the other claims examiners, Mr. Flaherty and Mr. Sheridan
quickly responded with authorization letters and verbal
communications to quickly throw me into the “job dumping” voc
rehab program however it takes weeks to have medications and
therapy authorized by Mr. Flaherty. It appears OWCP does not mind
paying a voc rehab counselor $65.00 per hour with $5000.00
maximum for 2 years for this nonproductive program. If OWCP was
so concerned about returning me to work then they should have
intervened when terminated after all the Federal Government is
supposed to be model employers for disabled and handicap workers?
It really doesn't take a genius to see whats wrong with this picture
and where priorities are and funds being spent.
As for Mr.Flaherty, his expertise in taking bits and pieces of medical
information from text in medical reports to formulate justifiable
rationale to throw people into programs such as this or to
deliberately deny and delay claims processes or procedures is
extremely blatant and obviously condoned or induced by OWCP.

Since Mr. Flaherty has assumed responsibility of my case he has been
confronted on numerous occasions VIA certified letters concerning
unnecessary delays for authorizations, discovery of his own
fabricated inaccurate information, ongeing primitive intimidation
tactics and method of making medical decisions. To date, Mr.
Flaherty has not responded to 5 letters. In a recent conversation
with Mr. Flaherty , my wife expressed concerns over a recent cola
raise which 1 was notified of but didn't receive. Mr. Flaherty decided
to take the opportunity to intimidate my wife by complaining about
how much money OWCP has invested in me with sharp criticism
directed towards Dr. Mulvania and Dr.Carl Wells. Mr., Flaherty

has no business discussing anything other addressing the cola
problem which happens to be included in his real duties. The job
discription of a claims examiner does not include interrogation.
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So far all claims examiners have questioned why this injury has
continued to escalate into the nightmare which it is. Maybe they
should take a look at past adverse actions of each previous examiner.
Instead of becoming part of the cost effective solution they have all
contributed to become primary part of continuing problems.

In closing , please allow me to reiterate on this information being a
shallow description of past events. Describing every thing which has
happened over a 5 year period would require twice as much time and
paperwork to develop. What I have presented paints a dismal

but true picture of what OWCP has escalated into and the severe
adverse consequences if one is not aware. Developing new laws

will not even serve as quick fix because the laws which are currently
in place are violated as we gather today. OWCP operates on it own
set of regulations, directives, transmittals and procedures. Claims
examiners are trained to avoid FECA and title 20 cfr. Why create
more laws and regulations if the existing laws and regulations

are ignored? You are Politicians not magicians, therefore a

magical quick fix is not realistic however you could begin by

taking a serious look at H.R.1544- Federal Agency Compliance

Act for avenues of applicability to support FECA.

I am not educated in political law or politics nor do I daim to

have answers on the reform of OWCP I can only describe it as

a " laboratory experiment which has grown larger then its

creator, answers to NOBODY and leaves a path of human
destruction”.

1 sincerely encourage this committee to utilize all of its
capabilities, intelligence and power to develop a way to reform
OWCP.

In advance, thaink you for your time and efforts,
ony Burrelli
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Mr. EUCHLER. Yes, Mr. Chairman, my name is Roger Euchler
and I would like to thank you for the opportunity to appear before
you and tell the problems that I have been experiencing with my
workmen’s compensation claim.

My claims are in relation to two incidents that happened at my
place of work, the post office in Huntington Beach, CA. The first
incident occurred on May 11, 1997, an incident that was stressful
to me to the extreme.

An individual that I will call homophobic disrupted the work
room floor yelling and screaming at the top of his lungs. I was
eventually able to determine that he was directing this tirade at
me, only 5 feet away. To this day, I do not know what it was that
had set him off. That was not what was stressful to me.

It is what management did next that was upsetting. I was imme-
diately pulled off the floor and told to knock it off. I tried to make
the supervisor understand that I did nothing to warrant such an
attack, but she did not seem to care. Afterwards, when the super-
visor had concluded a discussion with this individual, I was again
pulled off the floor and directed specifically to “leave John alone.”
1 again reiterated my ignorance of what could have set him off and
I was further then directed not to speak for the rest of the day.

I was also told that should an incident such as this happen
again, that management would discipline me. By the end of the
morning, I was in such a state that I requested to go home. The
following morning, at management’s insistence, I was directed to
their medical contract clinic. I complied and saw their doctor and
he placed me on light duty and I returned to my supervisor. She
then called the doctor back and directed him to remove my medical
restrictions, to which he complied.

During all this, I repeatedly requested a CA-1 to file an on-the-
job injury and she refused for 11 days until finally I was given one
to fill out and return to the supervisor.

To make a long story short, this minor incident had blown up
into a typical example of management’s dysfunction. That does not
surprise me, but what did surprise me was the bill that I got from
the contract clinic for $350 for the medical treatment I received. I
referred the clinic to the supervisor who had directed me to them.
She feigned total ignorance of the incident and had no idea what
they were talking about. The only proof I had was the CA-1 stub
that I had received when I filled it out on the 22d of May.

The only recourse available for me was to file a grievance with
my union. It has taken a year to conclude that she never filed the
CA-1 at all, so there would not be an OWCP case file for work-
men’s compensation to refer to to pay the bill.

It is management’s responsibility to maintain a stress-free envi-
ronment. She failed. It was the supervisor’s responsibility to con-
duct an investigation to at least find out what had happened. She
refused. It is management’s job to provide a CA-1 form upon re-
quest by an employee, without delay. That is stipulated by law. Yet
she does not believe that she has to. It was her responsibility to
process the CA-1 to the propet authority to establish that the clinic
gets fl‘)laid’ the employee gets paid, and to create a proper OWCP
case file.
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It has been my experience over the last 14 years that this inci-
dent is not unique. Mismanagement such as this happens all the
time. The reason why there is such a habitat of mismanagement
is because there is no punishment for management. They perform
their abuses with impunity, there is nothing anyone can do to stop
them—not the union, not the Labor Department, not OSHA, not
the courts—no one.

The second incident occurred on July 15, 1997 while I was deliv-
ering mail on my route. I was ordered by station manager Dorothy
Farrington to overload my pushcart with advertisement circulars.
I was told failure to do so would lead to discipline. I also was in-
structed to use a defective pushcart by my immediate supervisor
Brian Keith. Failure to do so would result in the catchall charge
of failure to follow instructions.

Although I informed the supervisor that the pushcart was hurt-
ing me, he made it quite clear to me that he did not care. He then
further ordered me to continue using it. I was literally ordered to
injure myself. It resulted in a back injury that put me off work for
several days and subsequently I have been fired from my job for
this incident.

I filled out a CA-1, but was denied the form stub at the bottom
of the page. Despite station manager Dorothy Farrington’s intimi-
dating behavior in trying to refuse me the opportunity to see my
doctor of choice, I insisted and just went anyway. Since I had
checked the option of continuation of pay, I naively believed that
I was protected by the Federal Employee’s Compensation Act. I had
no idea the lengths to which Ms. Farrington would go to subvert
my OWCP claim.

I was denied adequate time to recover with doctor-ordered phys-
ical therapy. While on prescribed bed rest, Dorothy would call me
repeatedly and have instructions sent by special delivery, ordering
me to return to work, in spite of the injury, with a threat of dis-
cipline for being AWOL.

All of my attempts at following the correct procedure at guaran-
teeing my protections under the Federal Employees Compensation
Act were thwarted by Dorothy Farrington. She sabotaged the pro-
cedure to compensate me for my time off work. She ordered the
personnel involved specifically not to allow me any time for this
pay period on my paycheck. My station manager blocked every
facet of protection made available to me under the act. The only
thing I am sure of so far is that the contract clinic was reimbursed
for the medical treatment I received, but I was not. The only re-
course available to me was to file a grievance with my union, the
National Association of Letter Carriers. Today, I am still waiting
for this to be adjudicated.

I am not here today to point the finger at the Office of Work-
men’s Compensation. It has been my personal experience over the
last 14 years and several on-the-job injuries that FECA is nec-
essary and has responded very well to my needs. Without FECA,
management at the Post Office would take advantage of its absence
and look upon its repeal as an opportunity, an opportunity to weed
out its employees the Post Office does not like. It would not be fair
to let the Postal Service manipulate its employees, as in my case,
to injure themselves and then dispose of them. It would not be fair
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to let the Postal Service use dog bites as an excuse to discard hard-
working employees who were unfortunate enough to have been bit-
ten. Safety is the weapon of choice at Huntington Beach Post Of-
fice. Do not hand management what it would consider a golden op-
portunity to throw injured employees out the door.

Without the protection of FECA, management would gleefully re-
place senior, higher-wage earners with lower paid temporary em-
ployees. I urge the members of the panel to work at improving
FECA, not dismantle it. Strengthen the penalties for managers
who fail to file OWCP claims properly. Start giving the union the
ability to bring charges against supervisors who violate the con-
tract repeatedly and with impunity. Give postal management a
boss who will discipline its own, because unless supervisors, man-
agers and postmasters are held to the same standard as labor, they
will continue to mismanage and mistreat employees with absolute
impunity. Strengthen the Federal Employees Compensation Act, do
not dismantle it. [Applause.]

Mr. HORN. We thank you very much for that statement.

WZusan Yake is a dietitian at the U.S. Naval Hospital, Bremerton,

{The prepared statement of Mr. Euchler follows:]
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Statement of Roger Euchler Relating the Homophobic Events that
Occurred on May 11 & 12, 1997 With Supervisor Toni Kaiwick &
John Hendricks

This statemen. relates to the incidents that occurred on Friday and Saturday, April 11th and 12th,
1997. After I punched in and checked my vehicle, ] was casing my mail and having a ‘mild
conversation’ with Carmier Christine (adjacent to my case, behind me) when suddenly John
Hendricks screamed in as loud a voice as he could, “Okay, okay! Knock it off, already! I'm not
gonna put up with it!” He was looking down at his case while he screamed this, so I was confused
as to who he was directing this at, until he looked up and directly at me. I said, “I know your not
talking at me that way!” To which he pointed behind me and said, “No, at....”

Confused, I continued to case mail, but was directed by Supervisor Toni to go into her
office. She inteogated me as to what I did to John Hendricks to get him so excited. [ confessed
“confusion and ignorance™ as to what was bothering him and added that I wasn’t sure who he was
directing his tirade at. She instructed me to retumn to my case. She then instructed John to her
office. Upon his return I was redirected back to her office and told, “John is disturbed by the
noises you're making and [ am instructing you to stop it.” I told her I didn’t know what she was
talking about and requested her to conduct an investigation and interview the other carriers in the
vicinity to find out what, if anything I did to warrant this attack. She declined. She told me that,
“Everyone is talking too much and I'll hold a stand up to stop it.”

I retumned to my case and cased mail. 20 minutes later, while in a conversation with
Becky, I was confronted with John Hendricks screaming at the top of his lungs, “Knock it off!
Quit making those girly sounds!” Supervisor Toni was right there when this happened. Again
confused as to who he was yelling at I asked, “Who the hell are you talking to?” (He again was
facing the ground.)

Carrier Dick Spindler stepped out of his case and apologized to John saying, “Sorry John,
that was me. I was making noises.” To which John replicd venomously, “Oh, that’s ok Dick it's
not you. . .it’s Aim !” Pointing directly at me with a murderous glare! | immediately felt
threatened , but was ordered by Supervisor Toni to go upstairs while she talked to John. [
complied and was shortly directed to her office. She then informed me that, ‘John doesn't like the,
animal noises and voices you make and to stop it!" Again I requested that she to talk to the other
carriers to see what it was that I had done to warrant such a reaction from John. She declined, but
promised she would hold a stand up. | asked her if she heard anything from me to warrant such an
attack. She admitted that she hadn’t. I asked her if she was aware that John Hendricks is a
“Homophobe7" She again confessed that she, ‘suspecled as much.” 1 was directed to my case (8
feet away from John) and continued to work.

For the next four hours, I waited for her to ask other carriers; she did not ask any of them.
1 waited four hours for her to conduct her stand up: she did nothing of the sort. I waited four
hours while listening other carriers (i.e. Cory, Dick, Cathy, Mr. Wilson, Danny Dam) making
noises, moning like a cow, talking loudly and generally have a good day of congenial hanter.
They were having a nice day. I. meanwhile, was stifled into silence due to the threat of both
Supervisor Toni and another possible attack from John Hendricks: not a nice day!

I felt that I was solely being held responsible for John's behavior. The simple “band-aid”
that Toni put on this incident was placed direcly on my mouth. “Well, there, it's fixed,
everything's fine!” Did she conduct a stand up? No. Did she conduct an investigation? No! What
did she do? She left the office for a meeting! That's more important. She left, what I would call,
an unresolved situation with me 8 feet away from a hostile homophobe, who presented a real
physical threat to me, should I make the mistake of uttering the slightest whimper. But he had a
nice day, because he got what he wanted: me muzzled | was experiencing the following
symptoms:nausea, rapid heartbeat, sweating, shaking hands, headache, pounding heartbeat I
asked supervisor Ron where Toni was and he told me she had left. I then requested a CA-1 and
Carrier Dick to speak with him in the office. I related the whole incident to him and he expressed
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surprise, because Supervisor Toni had not told him any of it! Not....a....word! Dick Spindier
gen&m.lly confirmed my version of events. I asked to be sent home due to stress. Ron said, “No
probiem!”

I feft. The following moming I called in sick as { had not had a minute of sleep throughout
the entire night. Clerk John was there, but told me to call back and speak directy to the supervisor
now. This was a new procedure, unfamiliar to me. | told him, “No.” Toni called me 5 minutes
later, and left a message on my machine. I called her immediately and told her I wasn't well
enough to come in to work. She directed me to get a Doctor’s note or to report to work and see
their Doctor. I couidn’t get hold of my Doctor for several hours. I was told he was unavalable. I
opted to report to work and see Management's Doctor. As soon as [ was in Toni's office. [ was
told, “What took you so long! I expect you to conduct yourself in a professional manner and
you're being very disrespectful and discourteons to me!™

reminded her that her standard of “courteousness” was a far cry from mine. She accused
me of raising my voice and ordered me to stop it! I was directed upstairs to wait. After a short
wait, she sent me to the Clinic. After a couple of hours, x-rays, and an EKG, [ reiated my story to
the Doctor. He confessed some confusion as to what he was supposed to do about it, but wrote a
note for me to give to Toni. He prescribed “a change of environment” and gave me tranquilizers,
and further put me on restricted duty: Straight 1 hour of activity, and no fine manipulation of the
hands, no lifting more than 10 pounds and I believe no operation of a motor vehicle.

Toni didn't like any of that and after a short screaming match, directed Clerk Barb to the
office. I asked, “What is she doing here?” Toni snapped back, “Because [ want her to be here!” |
got up from my chair and requested a Union representative and reminded Toni that it was improper
for her to bring in a fellow employee to be privy to a discussion with me. I further informed her
that I would not tolerate her violating the contract in this manner and refused to be present any
further! [ walked out leaving her screaming in rage, " order you! I instruct you!” I waited at my
case for them to be through. Shortly thereafter, Barb came out and told me that she’d see me now.
I returned to find Toni trying to configure the speakerphone for a open conversation with another
Supervisor, Paul Mendoza. Soon all three of us were yelling. They, trying to make me understand
that [ am responsible for everything and that they don’t understand what my problem was. [ was
feeling very threatened: by being beat up on by two supervisors and I tried to leave. Toni
screamed at me, "I order you to provide a Doctor’s note and you are not to leave, because you can
work! You are not to leave without authorization!” She then related the Doctor’s restrictions to
Paul. leaving out the one hour restrictions. fine manipulation of the hands and driving restrictions.
I went over to her and took the paper out of her hands and read all those restrictions to Paul. She
then directed me to case up mail. I reminded her that her Doctor has restricted my duty to, not
include, fine manipulation. She ordered me upstairs. I went. After an hour, [ was told to return.
She informed me that the Doctor has rewritten the restrictions to her satisfaction. The portion she
liked was the retum to duty. The portion she didn't like was the prescribed, “change of
environment”

So. I was ordered to NOT return to work without my Doctor’s note. I asked her. “What do
you need another note for? You're ignoring your own Doctor’s instructions AND ordered him to
change his recommended restrictions to suite you better! So what is it that my Doctor can do that
you would honor?”

She professed she didn’t know, all that she knew was that she couldn’t provide a different
area for me. They refused to move John away from me. but offered me the option to move. I then
pressed her for a list of options of where can I be moved to, and she immediately changed her
mind and refused to consider that option at all. I told her that I felt that I was being held
responsible for this whole thing. She stated that [ was. I reminded her that it was John's threat and
her inaction that put me in this state. She then stated, “What incident? What are you talking about?”

[ was shocked! I reminded her of the fit John threw. She didn’t remember any of it. It
never happened. “All I know is there was a loud ruckus on the floor and you were in the middle of
itt” 1 filled out a 3971 and left...thoroughly disgusted!



227

Statement of Roger Euchler Relating the Events to the Homophobic
Incident With Carrrier John Hendricks and Supervisor Toni Kaiwick

This statement is in regards to the events occurring the week after the incident of April 11, 1997
(John Hendrick’s “Homophobic,” psycho-tirade/attack upon me). I repeatedly requested a CA-1 or*
CA-7 with the intent of filing an on-the-job injury and request for Continuation Of Pay status. |
was repeatedly denied. With the revelations and admitted lack of responsibility that Toni Kaiwick
confessed to during the discussion that she, Union Steward “Bernie™ and I had on April 17, 1997,
I was supposed to be provided the form I requested. The current policy is that no CA-form is
present at Beach Center Station, but held at the Main office and a call is put in to the Main Office
when one is needed. As it stands now, that could take over a week of time. When reminded by
Steward Bernie that, “A form has to be provided when it’s requested.” Toni said, “well, it is. As
soon as a call is made to the main office and they get it here.” Bemnie reiterated. “You are required
to provide a CA-Form when it is requested.” Supervisor Toni said she would comply with my
request. On Friday, April 18th I again requested a CA-form that would allow me to apply for
Continuation of Pay. 1 was put off with, “yeah...later!” After completing my street duties [ found
on my ledge a CA-2. A form than denies me the option of requesting Continuazion of Pay. | saw
the Post Office’s Doctor. I was tput into this “state” while on the clock, and at work. Only to be
put off by management’s lack of commitment and responsibility again! They continually deny me
anything that the contract allows me.

At the discussion with Bernie and Toni, I was told of a scheduled meeting with the new O.1.C
of Huntington Beach, Arnel. [ had filed a 1767 with a statement attached. As of this date I have yet
to receive a reply. I asked for and was assured by Supervisor Toni that I would have Union
Representation made available to me from the Man Office, and NOT Toni Patron as he was
assigned the task of representing John Hendricks. He can’t represent both of us, against each
other. The morning of the scheduled meeting 1 was reminded by Toni Kaiwick of it taking place
later on. I again reminded her of her stated commitment to provide me with Union Representation
from the Main Office. She paused, got a confused look on her face and said, “No, you don’t need
one, Toni Patron is here.” | again reminded her that Patron is representing John Hendricks and
cannot also represent me in this matter. She turned and said, “I don’t care, we are only obliged to
provide you with whom we see fit. You don’t have a choice. Tough!” I then stated clearly for her
to hear, "I refuse to participate in this meeting!” Later, when Amel (the O.1.C.) came and Toni
requested my presence in her office. { repeated for her clearly, “I told you I refuse to participate in
this clear violation of the contract by forcing me into your office without Union representation!” To
which she replied, “I don’t care, { order you into my office!” Forced to comply with Frau
Bergomeister’s orders, 1 followed her to her office.

She informed Amel snarling, “Roger had to be ordered in here against his wishes.” John
Hendricks, Tony Patron, Toni Kaiwick, and Amnel were all there....except for a Union Steward to
represent me! I was forced to be a party to a “discussion” with the O.1.C. of Huntington Beach,
and 3 witnesses present. I sat down and Amei started his...whatever. I ignored it as it was a
violation of my contractual rights; Being denied Union Representation. I do remember a threat he
made, “If this happens again [ will assign discipline!™ So, if John decides to “go homophobic” on
me again (for no reason whatsoever) I can expect to be disciplined. Management just can’t accept
the notion that homophobes don’t use any impetus from the victim to attack. 1 was NOT a willing
participant in this incident I was the victim, and | have been repeatedly punished for it ever since
by management.

By Ms. Kaiwick’s own admission the day before in front of Union Steward Bernie she stated,
“Roges, | know that John Hendricks is a homophobe! 1 know that, but that's just something that
your going to have to leam to deal with!” Clearly she feigns ignorance on what to do on this
subject. That | am more clearly qualified to handle it myself. I agree. I an more qualified than the
supervisor, but I am not the supervisor. She is. It is her responsibility to provide me with a
hostile-free environment. She refuses to do so!
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There were other statements made by Toni Kaiwick in the meeting with Bernie. When pressed to
provide any action that she claims to have done about the incident. She admits to doing nothing
more than hold a “stand up” over 24 hours after the incident. When asked to provide details of the
incident. She confesses to, *“not knowing much. I only know that there was a ruckus on the floor.
[ wasn 't on the floor to know what was going on.” (During two attacks...where and what was she
doing?) When asked if she conducted an investigation and interview anyone on the floor at the time
or since then, she confesses, “No, I didn't conduct an investigation...you weren't here! " When
reminded that all the other witnesses were here, and that my-presence wasn't required. She only
says, “oh.” When reminded that an entire week has gone by, she has no clear picture as to what
happened relating to the incident, she held 1 stand up 24 hours after the incident, and neglecied to
conduct an investigation, I asked, "Do I have it right? Is that all you did?” She mumbled, “yes.” 1
added. “You made me responsible for what John did to me, and then you walked away, right?”
She then stated, “Roger, | know John is a homophobe. [ know that, but that’s just something
your going to have to learn to deal with!”

Roger Euchler

535 W. 4th St., Ste. #305
Long Beach, Ca. 90802-2197
(562)436-8026

Beach Center Station
Huntington Beach, Ca. 92648
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Statement of Roger Euchler as to the Events on July 15, 1997

On July 14, 1997 | was told by Supervisor Myrtle Moss to not use my Pushcart the following
day and to give it to the Supervisor. On July 15 I informed 204-B Brian what Myrtle wanted, and
for me to use Carrier Corey’s pushcart. The week before while Steward Gary Balcom was at
Beach Center Station for Station Manager Dorothy’s investigation [ was insfructed by her totnot
break up my bundles of circular’'s anywhere except when they're, “as needed.” This presented
problems with Corey’s pushcart.

Corey’s pushcart was so far out of alignment I couldn’t push it in a straight line. If 1 were to
push it and Jet it steer me, it would go in a complete circie in the parking lot. I was forced to apply
pressure straight down to lessen the load in front. Walk at a 30° angie to apply pressure from the
left side, and continue pushing it forward to make it go somewhat straight. I did this for 45
minutes and could definitely feel pressure right in the center of my lower back I called 204-B
Brian at 2:00 o’clock to inform him of the situation, that it was hurting me. To further suggest he
bring me my own pushcart, as it never hurt me it just had a funky brake. I wasn't given the
opportunity. He said, “I order you to continue using the cart” I told him I would be calling the
Union to tell them of his instructions. He said, “While your at it why don’t you tell them that the
regular camier that uses that cart has no problems with it! You be sure to tell them that!” I did. 1
contacted steward Jesse at the hall and told him of the situation. He then called and confirmed the
instruction from 204-B Brian. I called him a few minutes later and he verified that [ was to, “use
the pushcart. because that’s their instructions.™

An hour and a half later at 3:30 p.m. 204-B Brian strolled up and said with a smile, “Wha's
up?” I demonstrated for him the condition of the pushcart He admitted that the pushcart was out of
alignment He asked me, “What do you want to do.” After a discussion I told him, “I am injured.”
He told me to, “pack it up and I'll take you to the Dr.” After X-ray's and examination by Dr.
Quack, we then had a personal discussion which T won’t go into here. He told me that | had a miid
back strain and gave me Jimited duties. Those duties included the restrictions of only a couple of
hours of: lifting, carrying, pushing, etc. After reading his restrictions I informed him he was (ired
and then refused any further treatment by him.

After returning to the office I told 204-B Brian that ! would not be in the following day as I need
time to make an appointment and see my Dr. of choice; my Dr. He told me, “You have to come in
tomorrow. You have to finish this by writing a statement and fill out forms.” I told him, “no thank
you.” and left. I returned a moment later to find Station Mgr. Dorothy and him and asked to have a
paper to make a statement. This was where the fun began. Dorothy said. “No, you are to retumn to
waork tomorrow and work.” I told her I needed time to see my Dr. for this accident She said, “I
order you to come in tomorrow.” I said, “No and I need a paper to write a statement.” She turned
t0 204-B Brian and said, “Brian do not give him a paper!” I said, “Are you refusing to give me an
opportunity to see my Dr. of choice?” She said, “Yest” Gleefully and with a flash of a smile. I
leaned in to her and said, “Oh reaily.” At that point carrier Becky came around the corner and |
asked her if she heard what Dorothy had said? She replied, “no” so I requested Dorothy to repeat
herself. She said, “no.” I looked at 204-B Brian and repeated my request for a piece of paper. She
snapped, “don’t give him one!” But he did anyway. They both walked away wlgille I sat down and
hurriedly wrote a synopsis of the days events. I went to her office and gave 204-B Brian the
statement and left I returned a moment later and requested a OWCP 5 Form. Brian handed one to
me and I left During the night I didn’t sleep very well. I awoke the next morming feeling sick. I
also feit nausea, had a migraine, tired, shaking and my back was killing me. I called in sick. I'm
not refusing Dorothy’s direct order; I called in sick!

Roger Euchler

535 West Fourth Street, Sweet #305

Long Beach, Calif. 90802-21597

(562)436-8026 Beach Center Station Post Office
Veteren Huntington Beach, Calif. 92648
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Statement of Roger Euchler as To the Events Surrounding
On-The-Job Injury Dated July 15, 1997

After the “accident” that I had with my pushcart the week before, [ was told to leave my pushcart
with the supervisor and use Carrier Corey’s Pushcart the following day on the 15th. I related this
to 204-B Brian and he switched them. With the specific and unique instructions from Station Mgr
Dorothy Farrington, directing me to, “not break up my circular bundles and rubber band them in
the parking lot.” I (and I alone) am directed to not break them up on the street until, “as needed.”
this put a burden on the pushcart as it made the bundles too big. I couldn’t manage a balance in the
baskets with the burden of Dorothy’s directive. But, [ followed the instructions of my Manager!

Once loaded up I quickly realized that the pushcart was defective. It was so far out of alignment;
[ could push it in a complete circle within an intersection. I had to push down on the handle to
maintuin less weight on the front. I additionslly had (o lean at a 30 degree sngle towards the right
of the pushcart as it was difficult to maintain a straight line. I also had to push it forward to get it
to proceed to the next stop! I felt a significant pressure on the center of my lower back. 40 minutes
later (at 1:00 p.m.) I reached a public phone and called my supervisor, 204-B, Brian. I related my
problem with the pushcart and informed him that, “it was hurting me.” I was going to suggest that
he retrieve my pushcart to me as it had never hurt me, it just had a funky brake. I wasn't given the
opportunity. He said, “I order you to continue using that pushcart and deliver the mail!” I informed
hum that, *I was forced to call the Union Hall and they’il verify that instruction as it is a hazard to
my safety and health.” He retorted back to me, “Fine! Then also tell them that the regular camier
has never complained about that pushcart! Tell them that also!” I did just that. What Mr. Brian
doesn 't realize 1s that Carrier Corey doesn't have my back.

At3:30 p.m. 204-B Brian pulled up and asked, “Wha's up?” I demonstrated the defective cart
for him he tried it and he admitted that, “yeah, it pulls to the right all right.” He asked me what
1 wanted to do. I informed him that I am injured. He told me to pack it in and he’ll take me to a Dr.
We did. At the office I requested a CA-1 (with the Continuation of Pay option). It took several
attempts of Brian handing me the incorrect form (i.e. one’s that did not have the C.O.P option).
But | finally got one. I filled it out and checked the box.

We went to the P.O.’s “quack™ Dr. and I fired him afterwards as inadequate to my needs and
certainly looking only for the P.O.’s interests. Upon our retum to the P.O. Dorothy and I got into
an ugly little scene. She kept on insisting I return to work tomorrow and work. I on the other hand
kept on requesting time io see my, “Dr. of choice.” She refused. I requested a piece of paper to
follow my supervisor's instructions and. “fill out a statement.” She refused and further ordered
Brian to not hand me the piece of paper. He did anyway. I filled it out, requested a OWCP-5 Form
(restricted duty checklist) and left.

The following morning I called in sick. Later in the day I went to my Dr.’s office and received
medical attention. He give me light duty, a prescription of medication, a referral for Physical
Therapy and further directed me to, “not return to work until the following Monday, the 21st.”

On Friday, | called in to remind Brian that I woulda't be in. He asked me about my flu. I reminded
him that | didn’t say that I had the flu, he did. An hour later I received a call from Station Mgr.
Dorothy Farrington directing me to, “retumn to work as my Dr. says I can work, and that | am in a
AWOL status.” Whereupon she hung up on me. I found out the Dr.’s note to Dorothy was
insufficient as it negiected to include the date I was to retumn to work. I got an addendum to those
restrictions to include instructions for me to, “not to return to work until Monday, the 21st due to
an on-the-job- injury.” (see document)

Dorothy received that fax at 11:30 2.m. on Friday the 18th. She subsequently had Brian call me
twice. She called me once and sent a2 maintenance man; Larry Smith to my home to place in my
mailbox an express letter (see enclosure) demanding I, “retum to work.” In direct violation of my
Dr.’s instructions to remain immobile at home until Monday the 21st [ feel these communications
from Mgt was harassment, and unnecessary. I called the Union Hall and got them to verify those
ingtructions as true. Dorothy didn’t care what instructions I got from my Dr. She didn’t care that
her instructions would put me at further risk of injury. She was looking for an excuse to deny me
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Continuation of Pay and to punish me. I additionaily called and talked to Tom Manetta at the Main
Office as the Postmaster was unavailable. He instructed me to, “stay home, if you have a Dr.’s
wote directing you to do so! Do not come in until Monday!"

It’s Sunday night and we'll get to see what Dorothy has piotted for me tomorrow.

Roger Euchler (veteran) Beach Center Station
535 W. 4th St., Ste. #305 Huntington Beach, Ca.
Long Beach, Ca. 90802-2197 (714)536-2563
(562)436-8026

Statement of Roger Euchler Relating to the Events Surrounding
My Injury on 7/15/97 and the Denial of C.O.P. by Station Mgr.
Dorothy Farrington

All events coneerning this incident are related to the on-the-job injury that occurred on 7/15/97
with the defective pushcart that I was ordered to utilize. Statements about that incident have already
been submitted. Immediately after the injury and prior to reporting to the Post Office’s Dr. [ filled
out a CA-1 and checked the box, “C.O.P.-Continuation of Pay.” | subsequently have filled out
3971's for the 16th, 18th, 19th, Monday the 21st and Wednesday the 23d for missed days and my
Dr.’s prescribed Physical Therapy. All of which have been denied by Station Mgr. Dorothy
Farrington. I repeat ALL. She has single handedly refused to even process my claim for C.O.P.
for the reason of...?7 1 have no idea She disputes the documentation from my Dr. as, “being
insufficient” She never requested for me to provide more documentation until a week later on
Thursday the 24th. when I found out that my paycheck was short 2 days. The current pay period
for August 8th has already been made “short” as Dorothy has denied and prevented processing for
all my 3971’s. What did she do with my CA- 1, and subsequent 3971’s?

. Dorothy had Steward Bernie and I report to her in her office on Thursday the 24th. It is at this
meeting that she informed me that my Dr.’s note putting me off work as insufficient. The reason
she gave me was that it was considered, “insufficient.” by her standards. She wanted to know the
reason why [ was completely disabled and what was the Dr.’s rationale? She then directed me to
use my own sick leave. She [urther informed me that, “Only workman’s comp has the authority to
approve C.O.P. Didn’t you know that Roger?” she smiled. Obviously pleased with herself. She
has assigned a “due date.” by August 1, 1997. If as she says, “only workman's comp has the
authority ", then who gave her the authority?

I then later in the day went to see the Postmaster. Dave Lyman. Upon hearing my reguest for a
money order for my sick leave request on a 3971 {for the dates of 7/16 & 7/18/97 He wanted to
know the reason why. I explained that Dorothy had denied my C.O.P. on the CA-1, and 3971’s |
had filled out. He replied, “She can’t da that! She doesn't even have the authority to do that. She’s
not even being asked. Only injury comp has the authority to be involved with approving or
disapproving C.O.P.” “Yet”, I replied, “She is, and she has shorted my paycheck 2 days and the
next payday [ am short several days and C.O.P. for my prescribed physical therapy.”

ngn Dorothy had the discussion with Bernie and | she further informed me that my requested

-C.O.P. for my prescribed physical therapy from my Dr. of record and choice will not be paid. She
arbitrarily decided that I wouldn't be paid C.O.P. for the time it takes me to get there. She has
directed me to return home to get out of uniform and directly go to the therapist. She has directed
me [urther that I am not to leave the building for my lunch. I am to stay in the Office and after
lunch [ can leave for the therapist, after returning home to get out of uniform. She has decided
arbitrarily that an hour of use I took on Monday and Wednesday is to be, “on your own time. You
can apply for sick leave for that time if you wish.” I don't understand her instructions, reasoning
or basis for any of this. She is ordering me to return home to get out of uniform, she is directing
me that I am to be held prisoner in the office for my own lunch,
and she is further directing me that [ am to do alt of this on my own time, because..? No
reason given other than she just feeis like it. What does Dorothy do with my completed and timely
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204-B Brian has stated that he takes my forms and processes them to the Main Office after | sign
them and hand them to him. Dorothy intervenes and blocks them from being processed somehow.
Leaving me without any hint that anything is wrong. She waited until the day before payday to hit
me v?lﬂ a shorted paycheck becanse it’s considered fun by her. She did all this intentionally and
spitefully. -

Sorry to back track, but on Monday the 21st when I requested to leave for my therapy, 204-B
Bnian accepted my 3971 without any direction, instruction or further requirement regarding my use
of C.O.P. He accepted my 3971, signed it and processed it to the main office. But on Wednesday
the 23d | was informed by Myrtle Moss that I am, “not to leave the building until after my lunch.”
was flabbergasted. “Why?" I asked. “You are taking too much time.” she replied. Dorothy was
present during all of this with her eyes flashing and her face beaming with pleasure. 1 didn’t
understand. “But work out all the time it takes for me to get home, get out of uniform and eat,
before I even go to therapy.” I intended to leave by 12:15 or 12:30 pm. It takes me half an hour to
get home to Long Beach. I eat lunch: half an hour, (that’s 1:15 to 1:30) It further takes me 20-25
minutes to drive up to my therapists office adjacent to the airport. That makes it 2:00 o’clock. I am
to be there by 2:15. What is the problem.” Myrtle seemed confused (like she doesn’t understand
Dorothy’s reasoning and instructions to do this to me eithert) “All I know is you take too much
time.” I replied that, “I am not prepared to have lunch here anyway, as I didn’t bring any food. On
Monday Brian never told me any of this, so I assumed that everything was kosher. Are you
instructing me to remain her without any food, or money to get food. I need to eat!” This got very
ugly as I was very upset. I had recently experienced a loss of a dear friend. The service was just
the day before on Tuesday the 22d. Mgt. was aware of this as I had informed Myrtle of it and
requested to leave early for the service. I admit that 1 got loud and angry. “This takes the cake, she
wants to muck around with my lunch!” To make a story short, Myrtle agreed to let me leave for
my lunch, but that, “from now on | am to remain in the building for it.” Will wonders ever cease?

Roger Euchler

535 W. 4th St., Ste. #305
Long Beach, Pa. 90802-2197
(562)436-8026

Beach Center Station
Huntington Beach, Pa. 92648
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Ms. YAKE. Thank you, chairman and other members of the com-
mittee. I appreciate the opportunity to speak before you.

I have worked for the Navy for 11 years and until 1992 when a
very dangerous mental health patient was assigned to work down
the hall from me, I did not have much trouble at all. This mental
health patient had a history of strangling people, had a police
record, had stalked women, and decided that I would be his next
vietim.

In an effort to try to controvert my case, the Navy tried to prove
it did not happen on Government ground. They tried to prove that
it was a private relationship. I never would have even had contact
with this man if I had not worked at Naval Hospital, Bremerton.
I spent the last 6 years trying to prove this.

At my EEOC hearing, they brought back my stalker to testify
and he testified that the contact that he had with me was at the
hospital on hospital grounds. Still, OWCP has ruled that it did not
have to do with my work.

I even told the Navy about a woman that he had raped across
town and I told them—1I did not know that he had strangled other
people at the time when I told them he was trying to strangle me,
they acted like it was his word against mine. At my EEOC hearing,
this man, when he was asked if he had ever strangled people be-
fore, started listing names.

They blamed my religion and violated my freedom of religion.
You will see an outline of that in my report, with I think some out-
rageous facts, and I did give you some documents to prove that.

Right after my supervisor was asked by the EEOC counselor to
apologize to me for comments, she compared my church leader to
David Koresh of Waco fame. Instead of apologizing, she rudely told
me that I was too sensitive. About an hour later, I was exposed to
a chemical—it was a floor stripper chemical that had injured other
employees, that had sent them into an asthma attack. I also have
reactive airway disease.

I started having breathing problems and had to go up to the ER
for treatment. Instead of approving my claim like the other employ-
ees in the hospital had been approved, they controverted it, refused
to let me file a claim, saying it was a personal injury. They failed
to protect me from further injury until the union filed an unfair
labor practice and sent representatives to the safety/management
meeting. This took a process of about 9 months. Any time I could
have been exposed again and been in danger, it is life-threatening
for me. The other employee that was exposed actually was in ICU
for 3 days after exposure to the same chemical.

I did request a hearing from my first claim when I was stalked
and I asked for my representative to be at the hearing, and the
hospital purposely prevented my representative from having leave
approved so that he could go to the hearing.

Mr. HORN. Excuse me, but I want to make sure. It is the rep-
resentative of the union?

Ms. YAKE. The union vice president was named as my represent-
ative for the hearing. I had requested him. His name is Andy An-
derson. You will see in the documents that he has written quite a
few documents for me. He also represented me in part of my EEOC
paperwork that I have had too.
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I asked in the appeal process to be evaluated by a psychiatrist
or doctor and never was evaluated by anybody with OWCP. My
medical insurance is through Group Health and they did not send
me to anybody, even though I had requested. They did not take it
real seriously until my second injury, psych injury, which happened
in 1995,

In retaliation for some whistleblowing activities, four individuals
called me in a meeting and interrogated me for an hour and a half
to 2 hours, to the point where I had a breakdown that night. Group
Health really knew it was serious then and had me evaluated. 1
paid for a counselor on my own since 1992. Both the counselor and
Group Health came up with the same diagnosis, that I have severe
post-traumatic stress disorder.

When I reported sexual harassment, it was around the time of
Tailhook and the attitude of the Navy was they did not want to
hear about it. Because there were a number of cases in our hospital
that were mishandled, the commanding officer was relieved of com-
mand, and there were quite a few people angry with the sexual
harassment victims over this. It took years for the anger to kind
of settle down. Most of the people who were there at the time have
left, that were in the Navy, and so I do not have it so bad now.
But at the time, my work environment was very hostile.

My supervisor took steps to shut me up and tried to prevent me
from going to an official investigation. That was part of my original
injury. It was also named in my second injury in 1995 that had to
do with mental stress.

I asked for a hearing and the hearing was before Mr. Perez that
was here today. He heard the evidence both from me and from my
union representative, who was first hand witness of quite a few
things that I talked about in my claim. He wrote a decision in my
favor, but that decision was never approved because Thomas M.
Markey ordered him not to, in writing, approve my case.

Mr. HorN. Do you have copies of that correspondence at all?

Ms. YAKE. Yes, I have the inside memo from Thomas M. Markey
and I have the decision. It has been provided to you already.

Mrél HoORN. Without objection, it will be at this point in the
record.

[The information referred to follows:]
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U.S. Department of Labor Employment Standards Administration
Otlice of Workers' Compensation Programs
Division of Federa! Employees’ Compensation
Washington, D.C. 20210

File Number:

SEc 1 0 1897
MEMORANDUM FOR: JOSEPH PEREZ

HEARING REPRESENTATIVE
FROM: THOMAS M,

DIRECTOR FO

FEDERAL EM ES' COMPENSATION
SUBJECT: SUSAN YAKE (&14-0307645)

A review of the file shows numerous contradictions in the evidence presented by
the claimant, including that relied on by you when you made your findings that
the meeting which took place was abusive. Given the totality of circumstances,
however, | do not find that the evidence supports your position, especially since
the evidence you point to is itself suspect.

The claimant alleged that she sustained an injury as a result of a meeting which
was held between two individuatls in the supervisory chain, herself and her union
representative. She alleged the meeting was abusive. The record contains
extensive evidence relating to an earlier claim relating to alleged sexual
harassment at work, which was apparently denied because the claimant’s
activities arose outside of and were imported in to the work place. She also
submits as evidence selective parts of various EEO and whistleblowing actions.
The medical documentation is very slim, but physicians diagnose post-traumatic
stress syndrome, depression and reference paranoid personality disorder.

You find the claimant's testimony about the hearing to be credible and conclude
the meeting was abusive, noting among other things the claimant's staterment
that "hatefu! and profane language” had been used against her during the
meeting. The agency’s submissions were found to lack credibility, in part
because they provided only a redacted copy (with names of witnesses removed)
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to the claimant, even though “it was cbvious" that the agency had conducted an
investigation and made findings. You construe "lack of candor” against the
agency, especially since “it is in sharp contrast to the Claimant's credible
testimony.” You dismiss the statement of the only management witness still
employed as “self-serving” because;

» “[the manager] states that the meeting began at approximately 12:30
pm and concluded at approximately 1:30 pm," which you say conflicted with the
claimant's statements and other evidence. In fact, the manager's sworn affidavit
stated that “at approximately 12:30" the supervisor asked the claimant {o come in
to the other supervisor's office for meeting which the claimant had requested, but
the union representative was not immediately available, and that “At 1:00 or
thereabouts, [the urion representative] said he was ready to have the meeting
and wanted to know what the meeting was about . . .” and then gdiscussed
starting the meeting with the claimant. Clearly, you have inaccurately
represented the supervisor's statement, then used the manufactured error to
undermine the supervisor's credibility.

= The claimant disputed the diagram of the office, submitting purchase
requisitions signed by the supervisor as proof that the office was not as
diagrammed. (The evidence does verify this inaccuracy.)

« A statemnent of the union representative present at the meeting sustains
her description. This statemsnt, and one made to the ageiicy investigator do
corroborate part of the claimant’s staternent. This same statement also directly
contradicts a significant portion of the claimant's testimony. All parties to include
another union representative and the claimant all admit that the urion
representative present at the meeting had been heavily criticized by the claimant
and the union. In the hearing, the claimant states (p.36, 1.21) *Well the first
attack was Loren Jones [the union representative present at the meeting]” and
“[Loren Jones] launched right in to me;” (p., 37, 1.2) and again (p. 38, 1. 18)in
describing Mr. Jones' tone: “Real angry and very profane. He was the one that
cussed so bad. Lord's name in vain, four-letter words. And he’s known in that
kind of language, | mean, he talks like — like that. But this was much worse than
he usually did it.”

In the statement by Mr. Jones, however, Mr. Jones states that “This was the
single most hostile meeting | have ever been witness to, and though ! am no fan
of Ms. Yake myself, | feit that this meeting was subverted by the two first line
supervisors . . . . Outside of the reference contained in that statement, there is
nothing indicating his own feeling toward the claimant. and he does not describe
- his activities as anything other than keeping the meeting focused on the agenda.
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i i indivi ut not both for the testimony
i believes the claimant or this individual, b C
E&Iﬂz:er g::rlng contradicts this statement. Thus Mr. Jones appears to be guilty

i i icism that you level against the supervisor  iiis ironic
of the sams seif-serving criticism that you gais !
that yo: would use this statement to support the claimant’s credibilty, and
indeed you quote at length from the statement to support your position.

The claimant herself mischaracterizes testimony at EEQ hearings and the
resignations of the various other parties during her te'shmony. She clalfns, for
example that her condition of post-traumatic stress disorder was established
at an EEO hearing, when the only thing the transcript shows is that there was
testimony that she suffered from this condition. She also stated that the
supervisor, the secretary, the EEO officer and another supervisor had been
demoted or resigned in the face of some unnamed scandal, which may or
may not have been the subject of an Office of Special Counsel investigation.
Even one of her own witnesses contradicts her characterizations (p. 59, I.
10), which are in any case unsupported by any evidence. Moreover, the
agency was as anxious to obtain the OSC report as was the claimant,
indicating they had nothing to fear from the report. Given the documented
mischaracterizatlons of the claimant concerning her EEO and other actions, it
is not plausible to ascribe credibility to her characterization of the OSC report.
I note that you did write requesting the repont, but heard nothing. There is no
evidence that you called the OSC attorney to whom you were directed by the
claimant in her last letter. Without the report itself, there is no basis to make
presumptions.

You nevertheless have found the claimant completely credible

and have concluded that the agency acted abusively. While the evidence
submitted by the agency is not particularly persuasive, evaluating the claimant's
testimony in the contaxt of the entire flle, | would not be able to say she met her

burden and making a finding such as you do.is not supported by the record.
Please change your decision accordingly.
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U.S. Department of Labor EfAPLOYMENT STANDARDS ADMINISTRATION
CFFICE OF C TION P
BRANCH OF HEARINGS ANO REVIEW
P.0, 80K 37147
WASHINGTON, D.C. 20013-7117

DECISICN 2F THE EKEARING REPRESSNTATIVR

In the matter of the claim for benefits wunder the Federal
Employees’ Compensation Act (5 U.S5.C. §§ 8101-8151) of SUSAN J.
YAKE, Claimant; Employed by DEPARTMENT OF THE NAVY. Case Number
Al14-307645. Hearing was held on APRIL 21, 1997, in SEATTLE,
WASHINGTON .

The issue is whether the Claimant sustained an injury arising out
of and in the course of the performance of her regular duties.
For the reasons discussed below, the April 30, 1996, letter
decision is REVERSED.

The Claimant was employed as a Dietitian by the Department of the
Navy, Naval Hospital, Bremerten, Washington, on and prior to June

23, 1995. On that date, the Claimant alleged that she had a
harassing meeting with Ms. Colleen Dougan, Mr. Roger Meester, Ms.
Charlene Terry and Mr. Loren Jones. Oon July 5, 1995, the

Claimant filed Notice of Occupational Disease and Claim for
Compensation with her employing stating that she suffered from
Post Traumatic Stress Disorder with Panic Attacks. She claimed
that the meeting on June 23, 1995, triggered another panic
attack.

In a statement accompanying her claim the Claimant wrote that the
June 23, meeting was called to discuss the phone policy in her
department. The Claimant alleged that the meeting lasted for 1 %2
hours during which she was subjected to extremely hostile
accusations. She alleged that she was repeatedly accused of
being unprofessional and rude and that she was strongly
criticized for contacting her Union representative regarding an
EEOC hearing. The Claimant stated that hateful and profane
language was directed at her. The Claimant wrote that, after
seeing her last patient that day, she felt overwhelmed by tears
and later that evening finally broke down.

The employing agency did not dispute the Claimant’s account of
this meeting. The District Office made no findings regarding the
June 23, 1995 meeting. Never-the-less, by letter decision dated
April 30, 1996, the District Office denied the claim fer
compensation on the grounds that the Claimant had not sustained
an injury arising out of and in the course of the performance of
her regular duties.
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The Claimant disagreed with that decision and made a timely
request for an oral hearing before a Representative of the
Cirector, Cffice of Workers’ Compensation Programs. The Clairant
appeared for the hearing and was represented by Mr. Richard
Anderson. The employing agency was represented by Ms. Patricia
Huddy .

Workers' compensation law is not applicable to each and every
injury or illness that is somehow related to employment. There
are situations where an injury or an illness has -some connection
with employment, but nevertheless does not come within the
concept or coverage of workers' compensation. Similarly, there
are distinctions as to the types of situations, giving rise to an
emotional condition, which will be covered under the Federal
Employees' Compensation Act. Where the disability results from
an emotional reaction to reqgular or specially assigned work
duties or a requirement imposed by the employment, the disability
comes within the coverage of the Act.! Emotional reaction to
situations in which an employee is trying to meet his or her
position requirements are compensable.’ On the other hand, there
are injuries that have some kind of causal connection with the
employment but are not covered because they have not arisen out
of the employment.

An employvee's emotional reaction to an administrative or
personnel matter is not, in general, covered under the Act and
would normally be considered as self-generated.’ Although
administrative and personnel matters are generally related to
employment, they are functions of the employer and not duties of
the employec. Coverage under the Act may only be afforded for
administrative functions of the employer if the <Claimant
establishes that the employer erred' or acted abusively in
carrying out its administrative function.® In determining
whether the employing establishment erred or acted abusively, the
Office must consider whether it acted unreasonably.® There must

} Manuel W. Vetti, 33 ECAB 750 (1982).

! ‘George F. Kennedy, 35 ECAB 1151, 1155 (1984); Joseph A. Anatal. 34 ECAB 608,
612 (1983). See also George A. Johnson, 43 ECAB 712, 716 (1992); Mary Joan
Coppolino, 43 ECAB 988, 991 n. 10 (1992).

> See Jimmy Gilbreath, 44 ECAB 555 (1993): Michael Thomas Plante, 44 ECAB 510
(1993); Apple Gate, 41 ECAB 581 (1990); Joseph C. DeDonato, 39 ECAB 1260
{L988).

! See Mary Alice Cannon (Aubrey B. Cannon), 32 ECAB 1235 {(1991).

® Thomas D. McEuen, 42 ECAB 566, 572-3 (1991).

¢ Frederick D. Richardson, 45 ECAB 154 (1994).
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be evidence that the employing establishment acted unreasonably

in an administrative capacity. However, it is not necessary to
establish that the employing agency intentionally acted
unreasonably or sbusively. Errerx arising from s misunderstanding

by the employing estabiishment is sufficient to constitute a
compensable factor of employment.®? -

This claim involves a meeting held on June 23, 1995, during
regular business hours at the employer’'s premises to discuss a
matter related to the performance of the Claimant’s zregular
duties. As such, the meeting was an administrative or personnel
matter.

At the hearing, the Claimant testified extensively regarding this
meeting. I found the Claimant to be a very credible witness and
I accept her testimony as truthful.

The employing agency has extensively investigated the
circumstances surrounding this meeting. However, the employing
agency has been less than forthright in disclosing the results of
its investigation. For example, the Claimant submitted & heavily
redacted copy of a July 8, 1996, report of an investigation
conducted by the Department of the Navy.® It is obvious that the
agency made findings regarding what happened at this meeting, but
these findings have been withheld. I will construe the agency's
lack of candor against it. Particularly since it is in shazp
contrast to the Claimant’s credible testimony.

In its response to the transcript the agency stated that it was

able to find only one person other than Ms. Yake, who
was present at the June 23, 1995, meeting. Roger
Meester, Head of Food Services Division at the
hospital, was in attendance at the meeting. All cther
attend[ees]) have left the agency. Mr. Meester was
asked to provide a statement of his recollection of the
events which occurred leading up to, and during the
meeting.

I- find it peculiar that the agency was unable to find the other
attendees. Never-the-less, I have reviewed Mr. Meester’s
statement, together with the Claimant’s comments on the
statement, and find that Mr. Meester’'s statement is self-serving

7 See Margreate Lublin, 44 ECAB 945 (1993); Richserd J. Dube, 42 ECAB 920
(1991) .

' Abe E. Scorr, 45 ECRB 164, 173 (1993).

* Exhibit 5.
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and less than accurate. For example, Mr. Meester states that the
meeting began at approximately 12:30 pm and concluded at
approximately 1:30 pm. In her Jure 1, 1997, response to the
agency’ & comnents, Gthe Claimant pointed out that the meeting
lasted more than 30 minutes and did not begin befare 1:45 pm.
She submitted a copy of her work roster for the day which
indicates that she saw patients at 12:;30 and 1:00 pm and had no
patient scheduled for 2:00 pm.

The Claimant also disputed Mr. Meester’s diagram of his office.
She noted that the furniture depicted in the diagram was not
ordered until 2 months after the June 23, 1995, meeting and was
not installed until after November 22, 1995.

I find these inaccuracies surprising in view of the fact that Mr.
Meester took notes at the meeting. Mr. Meester’s inability to be
accurate, regarding matters easily verifiable by external
sources, casts in doubt his recollection of the other events at
this meeting.

In its heavily redacted July B8, 1996, report, the Department of
the Navy made the following finding of fact

[ ] stated that [ ] and [ ] were very
abusive towards Susan in the 23 Jun 95 meeting and
stated that [ ] felt { ]l is playing childish games
with Susan. States that no profane language was used
against Susan by [ 1. (enclosure 3).

Enclosure (3) consists of “Interview notes of Loren Jones dtd 28
Jul 95, 06 Dec 95, and 02 Feb 96.” These notes apparently
support the Claimant’s statement that the meeting was abusive.

in a May 28, 1997, statement, submitted by the Claimant with her
response to the agency’s comments on the transcript, Mr. Loren A.
Jones wrote -

At the second meeting in June 1995, I again met with
Mrs. Yake and her supervisor Colleen Dougan, who had
Food Service Supervisor Roger Meester taking notes for
the meeting held in his office. The office was very
crowded with racks, shelves, food service equipment,
lockers, file cabinets, and we were all squeezed
against Roger Meester's desk The Union stewards would
often ask bim why didn't he get rid of all the junk or
get new furniture, but at this time he still had an
assortment of large bulky things around the office,
taking up at least half the available space. I sat next
to Mrs. Yake across from Mr. Meester, and Colleen
Dougan was between Susan Yake and the door. The meeting
began about 1:45 PM and continued until approximately
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3:45 PM when it adjourned. For the last part of the
meeting Colleen Dougan's friend and office secretary
Charlene Terry also attended to chastise Mrs. Yake for
prchlams she &lleged were caused by Mrs. Yake. At iLhe
start of the meeting Roger Meester said that he was
present to make sure that good notes were taken, and he
waved his clipboard under Mrs. Yake's nose. It is
common knowledge to myself and the other Union stewards
that Roger has repeatedly threatened all his personnel
there that if he got any grief, then he would get them,
and then he would wave his pen or clipboard around. We
knew that this meant he would retaliate by going
through HRO Bangor to punish or fire employees he had a
grudge against.

From this point on I had trouble keeping the meeting
focused on the agenda, and I knew that what the Agency
had expressed to Andy and myself about improving the
workplace, and trying to settle long standing workplace
problems would not occur. Colleen Dougan had little
interest in exploring the issues agreed to by higher
level management, because she took a hostile,
accusatory, and vengeful approach towards Mrs. Yeke.
Roger Meester soon lost his impartial note taking
duties, to himself ask questions of Mrs. Yake about why
she did this or that, and he opened other lines of
discussion with the support of Colleen Dougan. Colleen
Dougan's attitude was inflexible to every remedy or
relief sought by Mrs. Yake, and Ms. Dougan was soon
standing over her, with her fist and finger under her
noseé on numerous occasions. Again I remind you that
this woman appears to weigh 300 pounds or more, and is
a very angry person in this situation. After some time
trying to reconcile positions to no avail, Charlene
Terry came in after knocking at the door to deliver
something to Roger Meester, and she stayed at the
request of Colleen Dougan and Roger Meester to add her
views on why she thought Mrs. Yake was mnot a team
player, and was totally wrong. Mrs. Yake's opinions
were often ignored and it was stated by Roger and
Colleen that they did not have to agree to anything she
said or wanted, in words to that effect. This was the
single most hostile meeting I have ever been witness
to, and though I am no fan of Mrs. Yake myself, I felt
that this meeting was subverted by the two first line
supervisors from the intent agreed to with the Director
for Administration (Union/Management Liaison OQfficer)
and Commander Gibson, whe had agreed for this remedy
and reconciliation to continue. Management's position
here was to not deal with rhe issues or the facts, to
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ignore evidence to the contrary, and to accuse Mrs.
Yake at every opportunity of being the chief cause of
so much unnecessary misery to themselves.

Following this meeting I had a bittsr and painful
conversations with my friend and brother steward, Andy
Anderson, who was outraged at what he. thought was the
unnecessary and deliberate harm caused to Mrs. Yake. He
said that Colleen Dougan was fully and properly aware
of the stress limitations placed upon Mrs. Yake by her
physician. Andy felt Colleen and Roger went out of
their way to take a meeting from it's intended positive
and constructive purpose and turn it into threatening
and abusive cne. It was my hope to make a breakthrough
in getting issues resolved, and I did not intend this
to result in the breakdown of Mrs. Yake as did occur.
After this I affirmed to Andy and I told the Agency
that in the future Andy would have to made available
for any meeting regquested involving Mrs. Yake as he had
more knowledge of her medical condition and the
prevention of abuse that could harm her.

Lastly I want to address specifically comments made by
Roger Meester in his affidavit to OWCP.

1) Bill Washburn was not called by the Agency to hold
this meeting with Mrs. Yake; it was arranged between
the Agency command structure and myself, with the
knowledge of Andy Anderson, who passed along additional
information to me before the meetings. We also spoke
after each meeting.

2) Susan Yake did not request these meetings, she did
agree to them to help cooperate with an Agency Director
and Command level request, that along with the Union's
support, she might be able to reduce problems in her
working environment

3) There wasn't any Herman Miller type modern furniture
in Roger Meester's office as of June 19985. It was still
overcrowded with professional kitchen equipment, food
items, clean laundry, a desk, several chairs, file
cabinets, lockers, and other items too numerous to
mentioen. Mrs. Yake was against one file cabinet and
Roger Meester's desk, I was seated next to her, and to
her left was Colleen Dougan.

4) There was a great deal of anger expressed towards
Mrs. Yake by Colleen Dougan, some by Roger Meester, and
by Charlene Texry. Colleen Dougan raised her voice
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numerous times, and arose from her chair to stand over
Mrs. Yake several tunes, while shaking her fist and
finger in her face.®

Genexally, “fact of injury” consists of two components which must
be considered in conjunction with one another. The first
component to be established is that the employee actually
experienced the employment jincident which is alleged to have
occurred. The second component is whether the employment
incident caused a personal injury and generally this gan be
established only by medical evidence.!

I find that the?agency erred, and acted abusively and
unreasonably in an administrative or personnel matter. This
constitutes a compensable factor of employment. Therefore, the
Claimant has satisfied the first prong of the fact of injury
test.

In a medical report dated June 29, 1995, Dr. Steven M. Savlov, a
licensed, clinical psychologist, diagnosed the Claimant as
suffering from 1) post-traumatic stress disorder; 2) major
depressive episode, moderate to severe; and, 3) panic and anxiety
disordex, severe. Dr. Savlov stated that the Claimant saw him
after, what she described as,

a very abusive traumatic event at her work on Friday,
June 23™. The patient works as a dietician at the
Naval Hospital and accoxding to the patient she was
verbally attacked by her immediate supervisor, a
secretary who has been assigned to watch over her, as
well as another individuwal who was not in her
department.

Dr. Savlov noted that the Claimant had pre-existing post-
traumatic stress disorxder with which she had been coping until
the June 23™ meeting.

In a report dated July 21, 1995, Dr. Michael $. McManus stated
that the Claimant was “being seen today for a follow-up
depression and anxiety exacerbated by work place stressors,
particularly relationship and treatment by immediate supervisor
and certain co-workers.” He diagnosed the Claimant as suffering

* Mr. Jones advised the Office of Soucial Counsel (OSC), during its
investigation of the June 23, 1995, meating, that the Claimant’s written
minutes of the meeting were an accuratae-account. An OSC investigator took
affidavits from participants at the June 23, meeting and opined that the
Claimant was treatad in a harassing matter during the meeting. This provides
further corroboration of the Claimant’s account of the meeting.

¥ Gary L. Fowler, 45 ECAB 363, 370 (1994).
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from: 1) depressive episode with associated anxiety versus
adjustment disorder with depression and anxiety; 2} possible
post—-traumatic stress discrder; and, 3) possible paranoid
pecsgonarity disorder. In 2 report dated September 21, 1995, Dr.
McManus wrote that the Claimant was beang seen for Ioullow-up
major depressive episode and post-traumatic stregss disorder
secondary to chronic ongoing difficulties/stressors at work
place.

Causal relationship is a medical issue, and can only be
established by medical evidence.!? The medical evidence to
establish causal relationship, generally is rationalized medical
opinion evidence. Rationalized medical evidence is medical
evidence that includes a physician's rationalized opinion on
whether there is a causal relationship between the claimant's
diagnosed condition and the established incident or factor of
employment. The opinion of the physician must be based on a
complete factual and medical background of the claimant,?? must
be one of reasonable medical certainty,’® and must be supported
by medical raticnzle explaining the nature of the relationship
hetween the diagnosed condition and the established incidents or
factors of employment.'®

Although the medical evidence in this case fails to include a
rationalized opinion on causation, the medical evidence does
support that the Claimant’s condition of major depression and
post-traumatic stress disorder were materially aggravated
subsequent to the June 23, 1925, meeting. Both Dr. Savlov and
Dr. McManus specifically relate the Claimant’s condition to
workplace stressors including this meeting. Taken as a whole,
and in the absence of contradictory medical evidence, it is
sufficlently supportive of the claim that further development of
the evidence is warranted.!

2 Mary J. Briggs., 37 ECAB 578, 581 (1986).

3 william Nipiez, Jr., 30 ECAB 567, 570 (1979}).
See Morris Scanlon, 11 ECAB 384, 3B5 (1960).
See William E. Enrighe, 31 ECAB 426, 430 (1580).

Xay L. Boynton, Docket No. 94-2540, slip op. 2 (September 6, 1996). See
also Curtis A. Waldrip, Docket 94-256l1, 3lip op. 2 (September 6, 1996} (The
Board remanded a case for further medical development where thers was an
uncontroverted inference of causal relationship.): John .7.Carlone, 41 ECAB 354,
358 (1989) (Board found the evidence submitted by appellant which contains a
history of injury, an absence of any other noted trauma, and an opinion that
the condition found was consistent with the original injury is sufficient,
given the absence of any opposing medical evidence, to reguire further
development of the record.).
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z::tﬂi;:1 33? 1996, J(:letter decision is hereby REVERSED. I find
(ts handi: gency err? , igd actad abusively and unxeasconably in
its ..‘.;*dhr‘.g c§ the Jupe 23, 193%S, meeting. The case is REMANDED
to the District Office for preparation of a <«pmprehensive
Statement of Accepted Facts (SOAF}. This SOAF must include a
description of the June 23, 1395, meeting which incorporates the
Cclaimant’s account of the meeting, to the aextent that it is
corroborated by Mr. Jones’ statement quotsd sbove, and the
finding that the agency erred, and acted abusively and
unreasonably in handling the mesting. The District Office should
then refer the Claimant, the SOAF, and copies of the ralevant
medical evidence, to an appropriate specialist for a medical
opinion on the nature and extent of the Claimant’s condition and
its relationship to the June 23, 1995, meeting

Based upon the augmented medical record, the District Office
should render a de novo determination on entitlement.

'OSEPH M. PEREZ,
HEARING REPRESENTATIVE
for
Director, Office of
Workers’ Compensation Programs
Washington, D.C.

DATED: }9 9'97
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Mr. HORN. Please proceed.

Ms. YAkE. This so outraged both of the Senators from the State
of Washington that they took action. In my second hearing on the
same claim, I had another hearing on the 3rd of March of this year.
Senator Slade Gorton sent one of his staff to be at the hearing. He
was so alarmed over what has been going on with OWCP claims,
?e has other constituents in our area that have had the same prob-
em.

I was told by Mr. Barnes of the U.S. Department of Labor that
my claim would be expedited because of the length of time that it
has not been decided, that claim I still have no decision and it has
been over 120 days. One of the thinis that is holding it back is my
agency has an investigation about the same incident. My husband
was so outraged about how we had been treated that he wrote to
the commanding officer. That was back in 1995. They did assi
an investigation because of inquiries from my Congressman, who
is Congressman Rick White, and both of the Senators. The inves-
tigation was completed in 1995, but the CO delayed releasing that
report for over a year. Meantime, I was——

Mr. HORN. Excuse me, is that commanding officer still there?

Ms. YAKE. No, he has left and they promoted him to admiral.
(Laughter.]

Ms. YAKE. Everybody—

Mr. HORN. Was he sitting on the case, to your knowledge?

Ms. YAKE. He was sitting on the case——

Mr. HogN. Until he got promoted to admiral. I assume that is
why he was sitting on the case. No——

Ms. YAKE. He was sitting on the case, probably hopefully he
would get transferred before it hit, but the gfﬁce of Special Coun-
sel came to investigate this same incident. They came onsite at the
hospital three times. They asked Captain Johnson, who was the
Commanding Officer at the time, four times to settle my case, it
was a whistleblowing violation. He finally did when the senior at-
torney had to come to explain to him that he would be legally ac-
countable, along with the rest of the chain of command all the way
down, that was there at the time when I was injured.

My doctor told me not to go back to work and I told him I could
not not work, I would lose my house and a few other things, so I
needed to continue working. So he asked for reasonable accom-
modations and the hospital would not give me reasonable accom-
modations. They kept me working in the same environment. So my
doctor restricted how long I would be working during the day, so
he held me to like 4 hours.

I continued to have extreme retaliation. The paperwork will show
that. In fact, my counselor could not decide what injured me more,
the stalker with the repeated sexual assaults or my supervisor who
had harassed me so badly that Bill Washburn, who was a union
steward who witnessed it and he is a veteran of Vietnam and
Korea, said he had never been in more hostile meetings in his life.

Mr. HORN. What did the union do about it?

Ms. YAKE. They filed 22 unfair labor practices, they helped me
tremendously with my EEOC cases, they acted as representatives,
thef' wrote witness letters. They have helped me tremendously and
still we have not gotten too far.
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Mr. HorN. Now the stalker is still there?

Ms. Yaxe. The stalker was being discharged from the military
because he was too dangerous to work on the ships. He was throw-
ing things at people and strangling coworkers there too, which I
think is outrageous—

Mr, HoRrN. And the Navy did nothing about this?

Ms. YAKE. Oh, they told him that he had to have an escort when
he was at the hospital. But this man is so extremely psycho-
logically unbalanced, that to get the attention of his last victim, he
ran out in front of a moving vehicle. This man did not obey a re-
straining order that I had and I saw him at the hospital and I kept
telling them that he was there and they would not believe me.
They ordered me not to talk to my witnesses, I had eye witnesses
of him being in my work area. I had witnesses of the abuse that
1 suffered at the hospital.

Eventually what happened is during the Office of Special Coun-
sel investigation, my supervisor and a secretary resigned their civil
service careers, and that was at the point where my supervisor was
going to go up for a promotion but she never got it because of this.

Mr. HORN. She never got it because of this, because she was will-
ing to testify for you, or what?

Ms. YakeE. Well, she was doing some illegal things. She was
working an outside job on Government time and I had reported
this and management was not paying any attention to it. And dur-
ing the investigation of my work area, it was discovered that that
was in fact the truth.

I\{I}g HORN. So they did take action on that incident, but not the
stalker.

Ms. YAKE. They did finally. The stalker bothered me for a year
and a half and now he is outside of my work area, he moved out
of the State. So I do not have problems with him now.

Mr. HorN. Do you know if he is still employed by the Federal
Government.

Ms. YAKE. He got a job at Hanford right after that, nuclear—
[laughter.]

Mr. HorN. I am well aware of Hanford.

Ms. YAKE. They have given him an honorable discharge. I do not
know where he is now, I have no idea. As long as he is not both-
ering me, I am not concerned. I did my part.

Mr. Davis. Well, we are not comforted if he is using nuclear
power either.

Ms. YAKE. This is not the only case that we have had the Navy
give very dangerous stalkers and people who have raped women
honorable discharges. I think that that has to be stopped, because
then they can go out in the community and start all over again.
I was under terror 24 hours a day. It was not just at work. I was
getting calls at home, my husband would screen the calls.

My husband went to the hearing with me for the restraining
order. I was in terror and there was—now we do not have dan-
gerous people working alongside of us, but I cannot see how the
Navy says that they are not responsible for my injury when they
assigned someone so dangerous to work down the hall from me.

Mr. HorN. Did either of the Senators or Representative White
ever write the Secretary of the Navy about this case?
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Ms. YAKE. Yes, I sent the information to Senator Orrin Hatch too
and he actually wrote to—let me see who was it—it was the head
legal person in t