S. HraG. 105-919

PATENT AND TRADEMARK OFFICE BUILDING
CONSOLIDATION

HEARING

BEFORE THE

SUBCOMMITTEE ON
TRANSPORTATION AND INFRASTRUCTURE

COMMITTEE ON
ENVIRONMENT AND PUBLIC WORKS
UNITED STATES SENATE

ONE HUNDRED FIFTH CONGRESS

FIRST SESSION
ON

OVERSIGHT OF THE GENERAL SERVICES ADMINISTRATION PROPOSED
ACQUISITION OF FACILITITES TO HOUSE THE PATENT AND TRADE-
MARK OFFICE, U.S. DEPARTMENT OF COMMMERCE

SEPTEMBER 23, 1998

Printed for the use of the Committee on Environment and Public Works

&

U.S. GOVERNMENT PRINTING OFFICE
53-124cc WASHINGTON : 1999

For sale by the U.S. Government Printing Office
Superintendent of Documents, Congressional Sales Office, Washington, DC 20402



COMMITTEE ON ENVIRONMENT AND PUBLIC WORKS

ONE HUNDRED FIFTH CONGRESS
JOHN H. CHAFEE, Rhode Island, Chairman

JOHN W. WARNER, Virginia MAX BAUCUS, Montana

ROBERT SMITH, New Hampshire DANIEL PATRICK MOYNIHAN, New York
DIRK KEMPTHORNE, Idaho FRANK R. LAUTENBERG, New Jersey
JAMES M. INHOFE, Oklahoma HARRY REID, Nevada

CRAIG THOMAS, Wyoming BOB GRAHAM, Florida

CHRISTOPHER S. BOND, Missouri JOSEPH |I. LIEBERMAN, Connecticut

TIM HUTCHINSON, Arkansas BARBARA BOXER, California

WAYNE ALLARD, Colorado RON WYDEN, Oregon

JEFF SESSIONS, Alabama

JIMMIE PoweLL, Staff Director
J. THOMAS SLITER, Minority Staff Director

SUBCOMMITTEE ON TRANSPORTATION AND INFRASTRUCTURE

JOHN W. WARNER, Virginia, Chairman

ROBERT SMITH, New Hampshire MAX BAUCUS, Montana

DIRK KEMPTHORNE, Idaho DANIEL PATRICK MOYNIHAN, New York
CHRISTOPHER S. BOND, Missouri HARRY REID, Nevada

JAMES M. INHOFE, Oklahoma BOB GRAHAM, Florida

CRAIG THOMAS, Wyoming BARBARA BOXER, California

(m



CONTENTS

SEPTEMBER 23, 1998

Page
OPENING STATEMENTS
Chafee, Hon. John H., U.S. Senator from the State of Rhode Island ................. 1
Smith, Hon. Robert, U.S. Senator from the State of New Hampshire ..... 12
Warner, Hon. John W., U.S. Senator from the Commonwealth of Virginia ....... 59
WITNESSES
Burman, Allan V., president, Jefferson SolUtiONS ..........ccccevvviiieiiiieesiiie e 50
Prepared StatemMEeNT .......c..ooiiiiiiiiiie e 108
Collins, Samuel R., engagement partner, Deva & Associates, P.C., Bethesda,
IVID ettt bbbt b et h ettt e r e b e sene e a7
Prepared Statement ........cccooccveeiiiie e 105
Frazier, Johnnie, Acting Inspector General, Department of Commerce . 45
Prepared STALEMENT ..o 101
Kirk, Michael, executive director, American Intellectual Property Lawyers
Assomatlon Arllngton VA 23

Prepared StAteMENT .......cccoiiiieeiiiie e 68
Lehman, Bruce A., Commissioner, Patent and Trademark Office, Department

of Commerce, Arlington, VA 6
Prepared statement ............cccocceeveiineenn 65

Peck, Robert A., Commissioner, Public Buildings Service, General Services
ADMINISTFATION ..o e 2
Prepared statement .............cccccoeeeeenne 60
Responses to additional questions from 61

Sepp, Peter J., vice president for communications, National Taxpayers Union,
Alexandria, VA oot eeeeee et eeee e ettt e s ereeoe et eeere oo 24
Letters, exchange between PTO and National Taxpayers Union 36-41
Prepared Statement ..........ccoociiiiiiiiiii e . 71
Report, Arthur ANdersen .........ccccceevveeenieereeineenns 75
Responses to request for additional information ............c.ccccocceeieeee. 36
Williams, David, research director, Citizens Against Government Waste . 27
Prepared StAteMENT .......ccceiiiiieiiiie e 110

ADDITIONAL MATERIAL
Articles:
Dow Jones Investor’'s BUSiness Daily ........cc.ccocvoiiiiiiiniiinicicee e 97
Houston (TX) Chronicle .................... . 97
Indianapolis (IN) Tribune ... 96
Patent Office Professional Association NeWs .........ccccccvviiiniieniicniicneccene 100
ROII Call ... . 95
Tampa (FL) Tribune ................... 96
Washington Business Journal ... . 94
WaShiNGTON TIMES ....ooiiiiiiiiiii ettt et e e s sab e e e sbe e e e enbeeeennes 95
Letters:

Alexandria, Virginia, Chamber of COMMErce ..........ccccovviiieiiiiieniiiiieniieeenies 113
Brownback, Hon. Sam, U.S. Senator from the State of Kansas .. 91
Charles E. Smith Commercial Realty ..........cccccooiiiiiiiiniinien, . 74
Citizens Against Government WaSste ..........ccccoovveeiieiiiiiienieenee e 99

Davis, Hon. Thomas M., U.S. Representative from the Commonwealth
OF WITQINTA it see e 92



Page
Letters—Continued
Donley, Kerry, Mayor, Alexandria, VA ... 112
Duncan, Hon. John J., U.S. Representative from the State of Tennessee ... 92
Eisenhower Civic ASSOCIAtION .........ccoiiiiiiiiiiiiie e 88, 114
Eisenhower Partnership ... 112
Forbes, Hon. Michael P., U.S. Representative from the State of New
Y OTK e
Istook, Hon. Ernest J., Jr., U.S. Representative from the State of Okla-
0] 1 4 T- L USRI
National Taxpayers Union .................

Patent Office Professional Association
Royce, Hon. Edward R., U.S. Representative from the State of California . 91
SeMINArY ASSOCIATION .....ccueviiiiiieiiiie e st e et e e st e e e e e e st e e e st e e e snneeessrnaeeennnees
Press releases, National Taxpayers Union ... .
Report, Economic Review of a Potential Relocation of PTO, Arthur Andersen .. 75
Statements:

Addison, Keith F., Oklahoma Inventors CONgress ........cccoceeiiveeeniieenieeeennes 89
Citizens Against Government Waste ....................... . 99
Council for Citizens Against Government Waste 100
Eisenhower Civic Association .........ccccccceeeveiiiiiieeeeeeiiiinnns 88
Hatch, Hon. Orrin, U.S. Senator from the State of Utah ... . 18
International Trademark AssoCiation ..........ccccccvevvieveniieesnnnnnnn . 117
McCain, Hon. John, U.S. Senator from the State of Arizona ... 20

Table, List of furniture expenditures 98



PATENT AND TRADEMARK OFFICE BUILDING
CONSOLIDATION

WEDNESDAY, SEPTEMBER 23, 1998

U.S. SENATE,
COMMITTEE ON ENVIRONMENT AND PuBLIC WORKS,
SUBCOMMITTEE ON TRANSPORTATION AND INFRASTRUCTURE,
Washington, DC.

The subcommittee met, pursuant to notice, at 4 p.m. in room
406, Senate Dirksen Building, Hon. John Warner (chairman of the
subcommittee) presiding.

Present: Senators Warner, Smith, Sessions, and Chafee [ex offi-
cio].

OPENING STATEMENT OF HON. JOHN H. CHAFEE,
U.S. SENATOR FROM THE STATE OF RHODE ISLAND

Senator CHAFEE [assuming the chair]. | want to welcome every-
one here this afternoon. This is a hearing of the Senate Environ-
ment and Public Works Subcommittee on Transportation and In-
frastructure. The hearing is on the Patent and Trademark Office
Consolidation.

Unfortunately, Senator Warner, who was going to preside over
this, is late. He asked me if I would take over, and I'm glad to do
so. He should be here shortly. He asked that | get the hearing
started.

I want to express my appreciation to Senator Warner for holding
this hearing. It's an important matter. The Patent and Trademark
Office is the Government agency that's charged with the advance-
ment and protection of intellectual property. It's at the PTO that
inventors apply for patents and register their trademarks.

As time and technology have progressed, the number of patents
and trademarks have not only increased, but they've become more
complicated, as so many know.

To maintain and promote intellectual property protection, PTO’s
staff needs to operate effectively and efficiently. Toward that end,
GSA and PTO began discussions in the late 1980's—mind you,
that's 10 years ago—to determine how best to house this agency
and its employees. The goal was and still is to provide space in a
manner that maximizes efficiency for both the staff and user com-
munity, to the ultimate benefit of the taxpayer.

In 1995 this committee and the House Committee on Transpor-
tation and Infrastructure authorized GSA to proceed with procure-
ment of a long-term operating lease. That procurement is well un-
derway. Indeed, it is drawing to a close.
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Throughout this lengthy process, concerns have arisen regularly
about the scope and projected cost of the consolidation, despite nu-
merous comprehensive studies. A number of reports have been
aired, but these have sent mixed signals, which is disturbing.

The point of today’s hearing is to air the various concerns and
charges made about this project and determine their legitimacy.
We owe it to the PTO and its staff, the user community, and the
taxpayers to ensure that this project is worthwhile and merits our
continued support.

I'm confident that testimony we hear today will help answer the
questions. The script here says “for once and all.” I'm not that to-
tally confident it will be for once and all. We'll struggle to do our
best on that point.

We're pleased to have Senator McCain, who | believe is going to
be here shortly. He's a noted guardian of the taxpayer interest, and
obviously we look forward to hearing from him.

Now, while we're waiting for Senator McCain, if Mr. Peck, who
is commissioner of Public Buildings Service, will come forward,
why don’t we get started with you. And Mr. Lehman, commissioner
of the Patent and Trademark Office—if Mr. Lehman would come
forward, too. Why don't you each take seats. | will interrupt you
when Senator McCain comes so that we can move on with his testi-
mony.

All right. Let's go to it, Mr. Peck.

STATEMENT OF HON. ROBERT A. PECK, COMMISSIONER, PUB-
LIC BUILDINGS SERVICE, GENERAL SERVICES ADMINISTRA-
TION, WASHINGTON, D.C.

Mr. Peck. Thank you, Mr. Chairman.

I have a statement which | would like to submit for the record,
and | will now summarize it.

We appreciate the opportunity to be here, too. I'm appearing, ob-
viously, on behalf of the General Services Administration to report
on the Patent and Trademark Office consolidation proposed for
Northern Virginia.

We believe that by competitively procuring a 20-year operating
lease we will provide up-to-date, efficient, and cost-effective office
space to support PTO’s requirements. The project makes good busi-
ness sense and is in the best interest of the Government.

I’'m going to let Mr. Lehman talk to you more extensively about
the efficiencies that can be gained by consolidating. I'll just note,
as he will, too, that PTO has offices in 18 different buildings. Many
of those buildings at the moment do not meet our fire, life, safety,
and handicapped accessibility guidelines and would need renova-
tion to meet those guidelines.

Senator CHAFEE. That's all leased space, right?

Mr. PEcK. Yes, sir. They've been leased for quite some time.

And, of course, one of the possible outcomes of this is that we
would continue to lease where we are now in upgraded facilities,
because they are, in fact, obviously, one of the competitive sites.

I will also tell you that, given other priorities, the Administration
some time ago—in fact, in 1995—proposed a lease for this project
because it looked like there would be no funds available in the fore-
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seeable future to build a facility for PTO, a Government-owned fa-
cility. There are also some flexibilities that having a lease gives us.

But, because we also agreed that we would keep this to what is
called an “operating lease” as opposed to a capital lease, which
means it meets the scoring rules requirement under the Budget
Enforcement Act for an operating lease, we are requiring in the
competition that the lease rate is a market rate, and a relatively
low on, particularly considering what we are about to acquire is es-
sentially a Government headquarters building.

The Congressionally approved rent limit which we are adhering
to is roughly equivalent to rates that PTO is currently paying and
is equivalent to current market rates in Northern Virginia. In fact,
including escalations that are allowed by the time we award this,
there’'s good reason to believe that the rental rate we are acquiring
will be below the market when we finally do sign the lease.

If the project is delayed, extending existing leases with funda-
mental building improvements to match market comparables—in
other words, to make it a modern, class A office building—would
cost us an additional $6.4 million annually, or $32 million over the
typical 5-year lease extension. | just mention that because extend-
ing the leases has been suggested as an option.

The technical specifications for the project are not lavish. | will
go into that in just a few minutes.

And, finally, ongoing Congressional oversight, an audit by the In-
spector General of the Commerce Department, and a review by a
contractor commissioned by the Secretary of Commerce all support
the conclusion that we should continue with this space consolida-
tion project.

I should just note that this goes back to 1989, this project, when
GSA and PTO began working on plans to consolidate and update
the PTO offices. The project was authorized by this committee on
October 24, 1995, and on November 16, 1995, by the House of Rep-
resentatives. We're going on 3 years since authorization.

This location has housed the PTO facility for 20 years. It is a set
of leased buildings in the Crystal City area. We have 33 separate
lease agreements at the moment in these 18 different buildings.

Clearly, one of the goals of this project is to consolidate PTO, be-
cause we find in most agencies, while not everyone needs to be
within hailing distance of each other, everyone does need to be
within reasonable proximity for meetings, and it is a fundamental
of modern corporate management that being able to reach out, even
in this age of technology, that being able to reach out to the people
you work with can create a lot of intellectual management synergy.

There have been questions about the competition under which we
have proceeded here, and | will just tell you that there are a couple
of interesting issues here.

Typically, as | think you know and we have testified before, Fed-
eral construction usually has a lower present value cost than leas-
ing does at market rates; however, at the rental rate proposed in
the approved prospectus, the present value cost of leasing compares
relatively more favorably than does direct Federal construction. It
is not cheaper. | have to say it is not less on a present value basis,
but relatively closer to Federal construction than is normally the
case.
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As authorized, the project will provide approximately 2.4 million
rentable square feet of office space at a maximum annual cost of
$57.2 million in fiscal year 1996 dollars. This amount can be esca-
lated for inflation until the space is actually accepted.

Finally, I will note that we have issued the solicitation for offers
for this space, which was issued on June 26, 1996, under provision
of the Federal Acquisition Reform Act, which allows us to proceed
in a two-phase process. We identified 17 potential sites that could
meet the pre-approved zoning and master planning requirements
for this project.

Senator CHAFEE. When you're looking for these sites, does that
mean 17 potential sites that would accommodate all of PTO? In
other words, you take the PTO offices in 18 buildings now and put
it into one?

Mr. Peck. Yes, sir. They had to be sites that were large
enough—that had planning approvals or at least would meet the
Arlington County or Alexandria planning guidelines. We knew also
that it had to be in northern Virginia, and we identified 17 sites
that we thought could meet the space and zoning and planning re-
quirement.

We also required that there be reasonable proximity to public
transportation, because this is a large project and we wanted to
have the minimal impact on the road network in the area, as we
usually do in our solicitations in this area, and so we required
some proximity to Metro Rail.

The project specifications on construction are comparable to those
used for other recent Federal agency consolidations, including the
new IRS buildings in New Carrollton, Maryland, the Health Care
Financing Administration in Baltimore, which 1 would note again
is a leased project, and the NASA headquarters in Washington.

The construction standards included in our solicitation for offers
to not require or specify lavish finishes or amenities. They are in-
tended to provide space and services in the most cost-effective man-
ner over the term of occupancy.

For example, where the SFO requires the employment of high-
quality materials, which are durable and easily maintained, this is
just good building practice in a heavily trafficked public area.
There is an issue here of life cycle costing. You can buy cheap ma-
terials up front and pay to repair and replace them perennially
over the years, or you can buy good ones up front—good, but not
lavish.

The per-square-foot interior build-out cost is comparable to other
Government projects, with a base building in what is called in the
real estate industry a “cold, dark shell configuration,” and this be-
comes important because some of the numbers I've seen have com-
pared interior build-out costs to buildings that are called a “warm,
lit shell.” This is all sort of silly sounding——

Senator CHAFEE. | must say a cold, dark shell sounds so forbid-
ding.

[Laughter.]

Mr. Peck. And it is. It implies that you're basically buying a
shell, a building shell, protection from the elements but hardly any
of the other things that go into building a building beyond that—
in other words, the heating, ventilating, and air conditioning sys-
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tems and the lighting systems. In most commercial leases that we
do where we're buying space in a building that someone already
owns, we're buying, obviously, something in a warm, lit shell. It's
a space you basically need to move your furniture into and plug in
the equipment.

Here, again, we started out with a base building cost, which
means just basically the perimeters, the elevators, those sorts of
base building costs.

We got six phase one offers. After evaluating them, four were
left. Again, that's the way the phase two process works. You see
which ones meet your basic criteria. We had four offerers invited
to submit phase two, and three sites remain under consideration.
The fourth site was withdrawn by the offerors from competition
earlier this year.

So we expect to request what are known as “best and final offers”
by the end of this month, and in the phase-two evaluation those
final offers, we say to people, “All right. We've talked back and
forth for some time. Give us your best and final cost and make sure
that you're meeting the quality that we need.”

Finally, | just note again this has been extensively reviewed. Not
only has this proposal been approved by the public works bodies in
both houses of Congress, it has been subject to an audit by the In-
spector General of Commerce and reviewed by a contractor this
year commissioned by the Secretary of Commerce.

We, ourselves, this year, in response to a question about extend-
ing the existing leases, prepared a new market analysis of that op-
tion. The analysis, which was completed on July 31st of this year,
indicated that extending existing leases with fundamental building
improvements to match market comparables would cost an addi-
tional $6.4 million annually. In other words, in most of the renewal
options that we have in our leases right now, they don't require
that the buildings be upgraded if we exercise the option.

What we are saying is if they were to be upgraded to meet mar-
ket standards for buildings of that type, it would cost an additional
$6.4 million annually.

Senator CHAFEE. Over what you're now paying?

Mr. Peck. Yes, sir. It would be an additional $32 million over the
average 5-year extension term.

Just one final point, Mr. Chairman. We are here, in part, as you
said, to clear up some of the questions about numbers. There are
legitimate questions about a project of this size. It is perfectly rea-
sonable for people to ask about the basis on which we make our
estimates.

One perspective | would just say to you, as the Commissioner of
the Public Buildings Service and someone who has done private
sector real estate as well as public sector—one of the great things
about my job is we are one of the largest real estate organizations
in the United States. We have tremendous market power that we
can bring to bear when we negotiate leases and get terrific bar-
gains for the American people. We operate our buildings at a cost
per square foot below what the private sector costs in comparable
buildings.

In lease negotiations, we have numbers that show that we nego-
tiate leases, generally at about the market rate. And I'm concerned.
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I have to tell you I'm concerned about that latter number. We
should be getting a better rate. One reason we don’t often is that
when you are in the private sector making an offer to the Govern-
ment, one of the things you have to take into account is the
amount of time it can take the Government to conclude the lease
and the number of reviews that you have to go through. The longer
these processes take, the more money you have to spend on lawyers
and responding to questions and on keeping your team and your
financing going, and we all pay for that.

As you said, | worked on this committee staff for many years.
I've been here too long to hope that we can put it to rest this after-
noon. It really is important for the Government in these types of
matters to analyze the issues carefully and then make decisions
that stick.

Thank you.

Senator CHAFEE. | think that's a fair request, Mr. Peck.

Mr. Lehman?

STATEMENT OF HON. BRUCE A. LEHMAN, COMMISSIONER, U.S.
PATENT AND TRADEMARK OFFICE, ARLINGTON, VIRGINIA

Mr. LEHMAN. Thank you very much, Senator.

First, I'd like to say that I'm not a real estate expert. | wasn't
appointed to my position by the President, nor confirmed by the
Senate to be a real estate expert. The statute under which | was
appointed requires that | know something about intellectual prop-
erty. That's my responsibility, and | supervise an organization that
now has 5,200 employees and will, over the course of the next sev-
eral years, be going up to over 7,000 employees, and they are en-
gaged in the process of securing the intellectual property rights of
probably the most important part of the U.S. economy—the people
that create the new technologies that are driving the United States
increasingly into a leadership position in the world.

We have currently over 2,000 scientists and engineers who are
our patent examiners. We will, after a period of time, after the next
couple of years, have over 4,000.

Why is that, that we're increasing the size of our work force?
Well, it's because business is booming, and that's a good thing for
the American economy.

In the last 2 years, alone, we've had double digit increases in the
number of patent filings—double-digit increases. We're the largest
patent and trademark office in the world, and U.S. technology is
pulling ahead of everyone else.

Our customers are the people who create these technologies. Get-
ting a patent is absolutely critical to being able to get the financing
that you need to put a new product on the market and move the
whole economy forward. And when you get a new product, of
course, you need to assign a name to that product. Sometimes you
have a new company and you're a new venture, you need to get a
new name for the company, and so you have to apply for a trade-
mark, and we see that the trademark business is booming, just like
the patent business is booming, too.

Employees who perform these functions need to have a place to
work.
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Now, we moved into our present facilities beginning in 1969. For
many years we were in the Commerce Department building down-
town, but we outgrew that facility, and we moved at that time into
leased space across the river near National Airport in Crystal City.
We've been paying rent ever since that period of time. That was
not a decision | believe that the PTO made. That was made by oth-
ers—the GSA, the Office of Management and Budget, our oversight
committees on Capitol Hill.

Leases, of course, expire. When | became the Commissioner of
Patents and Trademarks at the very beginning of this administra-
tion in 1993, one of the first things that I was informed of was that
our leases—the original leases that we had—would shortly begin
expiring. And so my predecessors—and going back, as was men-
tioned, earlier into the previous Administration—had been plan-
ning what we were going to do about that.

Now, there are really only two choices that we have. We could
either just re-up, keep the existing leases that we have—and get
new space, or we could do what I think is the American way of
doing things. We could say to any American who wants to supply
us with space, consistent with the conditions imposed upon us by
this body, by the Congress, “You can come and bid and see if you
can make us a better offer.”

That's exactly what we did. We put out, as Mr. Peck has just de-
scribed to you, a competitive RFP. And, in fact, | don't believe, Sen-
ator, that |1 even had a choice about that, because | think, under
the Federal Competition in Contracting Act, if | were to engage in
a sole source procurement, | would have had to have come back to
this committee and to the Congress and get permission to do that.

And so we are now at the point, after having engaged in quite
a lengthy process of putting out a request for proposal, where we
have three final bidders who are bidding on providing new space.

The important thing to understand about this procurement is
that a requirement in the RFP is that the space actually be cheap-
er than what our existing leases would be. And, in fact, the pro-
spectus that we have put out in 1998 dollars requires that we pay
no more than $25.41—1998 dollars—for the next 20 years.

Now, currently, in our existing space, without even extending our
leases and having to deal on a sole source procurement—if we've
only got one person selling the space, you obviously aren’t going to
get as good a deal—right now we are paying $26.

So whatever information has been put out in public about this
matter as to what's going to be cheaper or more expensive for the
people who pay the cost of running the U.S. Patent and Trademark
Office, the fact of the matter is that we are committed to paying
less money, not more, and we are confident that the American way,
that competitive procurement, not a sole source lease, is going to
result in a better deal. We already have good reason to believe that
that's the case.

I'd like to make one final point about who does pay these costs.

There has been a lot of discussion about the taxpayers paying
this cost. We are a very unusual Federal agency—and let me say
it doesn't make any difference whether we're taxpayers or not tax-
payers; we should have space which is very cost-efficient. There is
no question about that.
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But in our particular case, taxpayers do not pay for the funding
of the USPTO. We are funded entirely by fees paid by applicants
for patents and trademarks. And | believe later on that Senator
Warner has scheduled at least one representative of that fee payer
group, the executive director of the American Intellectual Property
Law Association, which is the largest single representative of our
customers, and they can tell you what they think about this. |
haven't seen their testimony, but | have a feeling that they're going
to say that we have been responsive to their desire to try to put
out a competitive procurement in which we will get the lowest pos-
sible price and still be able to do our work.

Now, as Mr. Peck has said—again, I'm not an expert on real es-
tate. He is. It's largely the GSA which has developed the specifica-
tions for this particular building, and those specifications are going
to be pretty much the same as other Federal agencies.

But we do have special requirements. Keep in mind that we are
involved in a high-technology business. We have over 400 Ph.D.s
and scientists among our 2,000 patent examiners. We have prob-
ably the largest data base of technical information in our main-
frame computers—now it is going to go up on the internet—in the
world, the USPTO. We are a highly automated agency. We prob-
ably have one of the most successful automation projects of any
Federal Government agency.

And, of course, when you have everybody hooked up to a com-
puter and the internet you need fiber optic cable and you need spe-
cial conditions for that. That all means that we have to have a lit-
tle bit different kind of office space than even you would have to
have in a Congressional office.

When you want to examine a complicated recombinant DNA pat-
ent, you can’'t even examine it until you've put the recombinant
DNA sequences through a data base in a mainframe computer that
may make thousands and thousands of computations.

These create special issues for us that, naturally, have to be re-
flected in our space procurement and issues that were not around
in 1969 when we leased our existing space, when we, in those days,
were literally examining patents by going to what we call “the
shoes"—a series of files in dark, old hallways, and patent exam-
iners were literally corresponding with their customers through
handwritten office actions. We've come a long way from that, and
our new space should recognize those differences.

The bottom line is that, even with those differences and those
upgrades, our request for proposals requires that the space be
cheaper than what we would be paying now.

Senator CHAFEE. Mr. Lehman, are you satisfied with what the
proposals are that Mr. Peck is considering?

Mr. LEHMAN. Yes, sir, | am. Keep in mind that both Mr. Peck
and | are restricted by requirements that are imposed upon us by
this body and by the Office of Management and Budget and so on
and so forth.

Senator CHAFEE. Now, you're currently scattered among 18
buildings. What will this consolidation mean to you? Where will
this put you?

Mr. LEHMAN. Well, part of the RFP is that we be consolidated
so that our facilities are just more contiguous to one another. Just
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to give you an example of that, because business in America is
building and all of the new entrepreneurs that are coming around
need more trademarks, our trademark office is expanding. We've
run out of space for the trademark examiners. So we've had to
move our public records office, where people can come in and
search trademark information, away from where the trademark ex-
aminers are. Now, if a customer wants to go to the public records
office, it's almost a mile between the two places.

Senator CHAFEE. Well, what will this do for you? I mean, I'm not
sure whether you’re moving into one building or you're moving into
a series of contiguous buildings.

Mr. LEHMAN. We'll have a campus. It will be a campus-like set-
ting, and | believe it is no more than eight buildings. We'll have
eight buildings, and they’ll all be right next to one another, basi-
cally.

Senator CHAFEE. And, Mr. Peck, you have three options of dif-
ferent sets of eight buildings, or whatever number of buildings?
They vary, | presume, in the different options; is that right?

Mr. PEck. Mr. Chairman, the short answer is | don't quite know
what we have in the offers, because we were prohibited by Federal
law, both Mr. Lehman and me, from knowing exactly what the of-
fers are at this point. That's information limited to our contracting
officers.

What we do know is that, because the three offers have made it
into phase two, they have met the conditions, which mean there
are no more than eight buildings.

Senator CHAFEE. And that they be contiguous?

Mr. Peck. Yes, sir. That they be, as we said, in a campus envi-
ronment on one contiguous site.

Senator CHAFEE. | must say, any organization that is trying to
run a technical business scattered in 18 buildings strikes me as an
inefficient setup.

The whole system has been attacked. Indeed, there will be other
witnesses following you, as well as Senator McCain, with com-
plaints about $100 wastebaskets, shower curtains in the locker
room costing $250 apiece. You want to answer that, Mr. Peck, or
do you want Mr. Lehman to answer?

Mr. Peck. No, | think we can both do that.

I’'m not quite sure how those numbers got out, but I'd like to as-
sure you and assure everyone else that we don't manage these
numbers down to the wastebasket/shower curtain level. What we
do, however, is manage a build-out allowance.

I can just tell you that, as | understand it—and Mr. Lehman
may know more than | do—there was a study that showed, | think,
that on some purchasing schedules you could find items that cost
that much money.

The bottom line is that we have an allowance for build-out on
this building which limits us to a total dollar value of about $38.47
interior build-out cost from a cold, dark shell per rentable square
foot, and | can tell you that is fully commensurate with the kinds
of build-outs we have had on other similar projects. In fact, our
standard GSA pricing from a cold, dark shell, we allow agencies,
just as a general rule, not developed for this process, $38.50.
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So what we're telling you is that all of those costs per square foot
are going to be in line.

The bottom line, I will tell you this, is this is sort of the business-
like way to manage the Government. If PTO wanted to spend $100
on wastebaskets, they wouldn't have enough money left to build
out the walls, so they would have a serious problem.

Mr. LEHMAN. Senator, we're not going to spend $100 on a waste-
basket. We're going to buy our equipment such as that off the GSA
schedule. Mr. Peck can supply that schedule to you and you can see
exactly what they'll cost, and if that is a problem, then that is a
Government-wide problem. We're not buying anything special that
any other organization isn't going to have.

Mr. Peck. Let me be clear. Nowhere in our discussions, to my
knowledge, at least none that I've been made aware of, has there
ever been a discussion with PTO in which they have even re-
gquested items costing that much money or even near it.

My point before was to say that we manage an overall budget
and we stay within it, which means that you have to spend reason-
able market rate amounts for items like those that have been ban-
died about in the press.

Senator CHAFEE. What would you like to come out of this hear-
ing, Mr. Peck? You've just said that one of the problems in the Gov-
ernment is that it takes so long for the Government to make up
its mind. By contrast, in private industry, somebody can make a
decision quickly. They don't have to go after all kinds of bids and
specifications and all the laborious incidents that go with trying to
run a building or several buildings.

You'd like this thing to be settled, | presume? Is that your goal?

Mr. Peck. Yes, sir. In the best of all possible worlds, everyone
would go away from the hearing thinking that they had possibly
gotten some misinformation or the numbers had not been explained
on an apples-to-apples basis and that they were fully satisfied that
we were getting the best possible deal for the taxpayers on this
kind of a project and would then let us proceed, because | think
we, quite honestly, owe it to the Patent and Trademark Office and
to the people who have offered to us to be our vendors on this
project.

Senator CHAFEE. Now, concerning these bids for the project—nei-
ther you nor Mr. Lehman can look at the bids, apparently. Is that
correct? Who is going to make the decision?

Mr. Peck. There is a selection panel which goes through the of-
fers to make sure that they meet our qualification standards, and
then we go to best and final offers. That committee looks at them,
prepares the quality of the proposals, and makes sure that they
meet the dollar limits that we have.

I want to assure you that, merely because the Procurement In-
tegrity Act prohibits us from knowing exactly what the offers are,
we do know that the offers have to be within the prospectus limits
set by the committee. And, as Mr. Lehman notes, that is a rental
rate that is a bit lower than what we are paying today.

Senator CHAFEE. Senator Sessions?

Senator Sessions. Thank you, Mr. Chairman.

Mr. Lehman, on the fees that you charge, those are either set by
or you are given authority by Congress to set those fees?
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Mr. LEHMAN. They're set by the Congress, sir.

Senator SEssIONS. I've been through that in the State of Ala-
bama, and there is a tendency among agencies to believe, if they've
got money from fees, it's their money and they can spend it as they
want to. I know of agencies in the State that have super buildings
and high-paid employees and that sort of thing, because they feel
that's their money. To me, it is a responsibility of Congress to
make sure that if fees, incomes go up dramatically, they be prop-
erly apportioned. That's our responsibility.

Mr. LEHMAN. | couldn’'t agree with you more, Senator. You're ex-
actly correct.

Senator SEssioNs. | consider it taxpayers’ money. Do you dis-
agree with that?

Mr. LEHMAN. Well, | think these fees are not paid by the tax-
payers, in general, but |I completely agree with you 100 percent
that it is the responsibility of the Congress to oversee our organiza-
tion. The Congress sets the fees, and it is the responsibility of the
Congress to see that the fees are spent in a prudent manner. Of
course, that's what this hearing is all about.

Senator SessioNs. That, to me, is a fundamental thing, and
sometimes departments and agencies feel like it is their money
when it comes to them through fees, and | think that is not correct.

Mr. Peck, you've mentioned several times that the legislation au-
thorizing this requires the new buildings to be cheaper. Are you
prepared to personally guarantee that when we end up with this
building it is going to be cheaper? Or is that law just something
that floats in the air and can't be enforced?

Mr. PEck. No, sir. Senator, | want to be clear. What we are talk-
ing about is the rental rate that we are going to procure this space
for, and the prospectus that you all approved only allows us to pay
a rent that is below the rent per square foot that we're paying right
now.

Senator SEssiONs. One way to keep the law right would be to
have a cheaper structure and have more on the end payout by the
agency on the inside, would it not? You could hide the cost of the
building by shifting more to the build-out and away from the cost
of the structure?

Mr. Peck. Well, but the cost of any building that you build is
made up of those two components.

Senator SEssIONs. Are you saying that the two components to-
gether, that you understand the law cannot be more expensive
than the present thing for just the building rental?

Mr. Peck. No, sir. It would be impossible. All | can tell you, all
we can compare logically and realistically is the rental rate on the
building, itself.

Senator SEssIONS. Let's be clear, then. So you're not asserting—
the only thing you're asserting is that the shell of a building, that
rate can't exceed the lawful rate, but if the cost of build-out and
other costs go up, you can't be responsible for those?

Mr. Peck. Well, in this case there is a large amount of the fit-
out that is included within the rent on this building. We are cap-
italizing some of the cost of build-out.

The SFO requires that the rent deliver habitable space, so that
there is an apples-to-apples comparison here.
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Let me make one other point. | think what you're trying to ask
is: is this building going to be more expensive on a build-out basis
than the existing facility? But it's impossible——

Senator SEssions. Total cost to taxpayers when the dust settles?

Mr. Peck. It's impossible to answer that question, in part be-
cause then you have to take quality into account. I mean, in the
existing building.

Senator SEssIoNs. No. | mean, you just said the cost would not
go up, and we—and now you're telling me it's impossible to account
for the cost——

Mr. Peck. No, sir.

Senator SessioNs.—because of these variations.

Mr. Peck. No. The rental rate, itself, will be lower than the rent-
al rate we pay now. That's what | said. That does include basic
building fit-out.

What | was trying to say is it is impossible to compare the qual-
ity of the two buildings, and if someone were to say, “You could du-
plicate the existing buildings’ inside,” I don’'t even know that we
could, because we can't build buildings any more that don't meet
the life safety codes and the accessibility codes that we have today.

But there are a number of what are called “class C” buildings
that the PTO occupies. They are substandard. We wouldn't lease
them today in that condition. If, in fact, they are competing for the
consolidation program, they'll have to be seriously upgraded.

Senator SeEssioNs. Well, let me ask this. You said that there will
be an $88 million build-out, but you're aware, are you not, that the
PTO proposes another $29 million to that build-out, and that would
total $117 million and would come out with a total cost of $58 per
square foot, as opposed to the $36 per square foot that's a GSA
standard; is that correct?

Mr. Peck. You know, Senator Sessions, it is true that we have
a base building cost that we allow any agency, and that is included
in what we deliver to them for a certain rent.

Senator SEssioNs. And you're not concerned that Mr. Lehman
uses his fee money and puts another $29 million in there to make
it more palatial?

Mr. Peck. Senator, | mean, the characterization as “palatial”
aside, and one with which we disagree, it is our standard practice
that agencies can upgrade beyond the standard, and agencies do
that for various reasons, including certain specific mission require-
ments that are beyond a standard build-out.

Senator SessioNs. Could I ask one yes or no question?

Senator CHAFEE. All right.

Senator SEssIONs. The GSA standard that you mentioned, 36 or
30-some dollars, is that a ceiling or just a standard? It could go
above that, could it not?

Mr. Peck. It is a standard, but in this case that standard is in-
cluded in the $88 million allowance, which we have total for inte-
rior construction, is included in this particular lease rate.

Senator CHAFEE. Senator Smith?

OPENING STATEMENT OF HON. ROBERT SMITH,
U.S. SENATOR FROM THE STATE OF NEW HAMPSHIRE

Senator SmiTH. Thank you, Mr. Chairman.
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The Inspector General, although they were supportive of your re-
quest for additional space, were critical about the PTO process, de-
scribing it as flawed because the lease development lacks a defined
cost ceiling.

Could you comment on each one of these items, just specifically
in that analysis by the Inspector General—the first one that PTO
needs to finalize its space requirements. What's the problem with
that?

Mr. LEHMAN. There's no problem with that. And, in fact, there’s
no problem with this Inspector General’s report, and one of the
good things about Inspector General’s report is that they capture
things that you should fix, and we have moved to fix those things
and to establish specific limitations and ceilings on what we will
spend.

And, indeed, not only are we doing that internally, but we are
perfectly happy with the amendment, which | believe was passed
in the appropriations process. There was an amendment by Senator
Inhofe, and it establishes just such a ceiling of the type rec-
ommended by the Inspector General. And, furthermore, the Com-
merce Department Inspector General is a witness at this hearing,
and | think he will be able to explain that more thoroughly.

I have absolutely no disagreements with their recommendations
and we will do everything we can to accept them.

Senator SMITH. Well, recommendations, in general, but there are
some criticisms out there. | just mentioned one. I'll just mention a
couple of others.

PTO has not reached an agreement with its bargaining unit em-
ployees over working conditions related to those space require-
ments. That's a criticism. PTO paid rent on vacant space for ap-
proximately 8 months from March to October, 1997. PTO had a
large inventory of vacant space that was rented and inappropri-
ately set aside for reorganization. As a result, PTO carried more
than 73,000 occupiable square feet of vacant space. The total cost
of this error was almost $1.5 million, because PTO paid an average
of $30 per square foot to rent vacant space. That doesn't sound like
a positive comment to me.

Mr. LEHMAN. Well, Senator, | think you should ask the Inspector
General, who is going to testify specifically about it.

Senator SmITH. But you said you agreed with everything in the
report. That's why I'm asking you. You agree with that? Is that a
good thing?

Mr. LEHMAN. I'm not—you know, the reason we have an Inspec-
tor General is to identify areas where we need to make improve-
ments, and we have worked with our Inspector General’s office to
do exactly that.

Now, when one talks about some of these specific things, 1 would
just say a word about the fact that we might have vacant space
over a period of time. Keep in mind that we are an organization
that is in 18 buildings that has over 5,000 employees.

In fact, one of the difficulties that we have, precisely because we
do not have a new campus and we're a growing facility, is that
sometimes we have to go out in the market and get space when it
is available so that we will have it when we need it to meet our
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needs, and that's one of the reasons why we need to regularize this
entire process.

As you observed yourself, Senator, the bottom line of the Inspec-
tor General’s report, which was one of eight different evaluations
that was done by someone other than the PTO, itself, was that
pretty much everything that we’'re doing is reasonable and on tar-
get. And where there are mistakes—and the mistakes have been
relatively minor—we are moving to correct them.

Senator SmiITH. Well, | agree with you there are other analyses
that might differ, but the bottom line is it just seems to me that
you're asking us to approve something that's open ended.

Mr. LEHMAN. Senator, you're just wrong about that. We're
not——

Senator SmiTH. Well, tell me what the final—

Mr. LEHMAN. First of all, we have a——

Senator SmITH. What is the final cost?

Mr. LEHMAN.——amendment which | believe has passed the Sen-
ate Appropriations Committee which very specifically sets a cap on
what we can expend, a specific cap on the build-out costs, and that
cap is consistent with the standard Federal build-out for agencies
such as ours.

Senator SmiTH. But there are differences about that. That's
where all those lists that Senator Chafee | think referred to, those
$250 shower curtains and so forth—basically, that means that if
you expend that up to the cap, you could spend that much for a
shower curtain, or whatever else was listed in that—

Mr. LEHMAN. Well, | suppose, Senator, that we could spend
$1,000 for a shower curtain and we could do all kinds of things, but
it's almost impossible for me—and I'm sure that's true of you, as
well—to respond to somebody who might suggest that you wish to
outfit your office with a $1,000 shower curtain when you have no
intention and never have had of doing so.

It's very difficult for me——

Senator SMITH. Mr. Lehman——

Mr. LEHMAN.——t0 respond to that kind of—

Senator SmMITH. Mr. Lehman, with all due respect, what that
means is they're talking about the overall figure, and in the overall
figure and in the cost, if you were to spend that amount of money,
those are the kinds of costs that could be used to furnish the inte-
rior of your building.

Mr. LEHmMAN. Well, Senator——

Senator SmMITH. That's the point.

Mr. LEHMAN.——I'm not under oath, but if I were—and | would
be willing—it still would be a violation of 18 USC 1001—I'm just
going to swear to you right now we are not going to spend that
kind of money for those kinds of amenities. Period.

Senator SmITH. | didn't say that you were. But the point I'm try-
ing to make is those figures on those individual items are coming
about because if, in fact, you were to spend the amount of money
that's outlined within your cap, you could spend that much for
those kinds of things, which means you're probably high on the
cap. That's what I read from it.
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Mr. LEHMAN. Senator, if you believe that we're high on it, we'd
be happy to work with you, and I'm sure Mr. Peck would be, and
I'm sure the Appropriations Committee would be.

Senator SmiTH. Well, you have to work with us.

Mr. LEHMAN. Yes, and——

Senator SmMITH. That's the problem. | get the attitude here that
maybe you don’'t have to work with us, but you do have to work
with us——

Mr. LEHMAN. Well, Senator, | don't think that's what I've sug-
gested.

Senator SmITH.——because we control the purse strings.

Mr. LEHMAN. | said that we'd be more than willing to do that.
In fact, we are going to have ongoing oversight by the Appropria-
tions Committee of every dime that we spend in this build-out proc-
ess, and we will work with them and we will work with your staff
to assure you, over the next 20 years of this lease, that we do not
spend any more money than——

Senator SmITH. But you're asking——

Mr. LEnmaN.——would be standard for facilities of this type.

Senator SmMITH. But you're asking us to construct—you’re asking
us to lease rather than construct, at a cost that would be higher
than if we constructed. I'm not making the case one way or the
other whether we should be——

Mr. LEHMAN. Senator, that was not my decision. That was the
decision of the Congress that we should lease the building.

Senator SmiTH. Well, if the building space would save PTO mil-
lions, what's the justification for leasing?

Mr. LEHMAN. Senator, you'll have to ask your colleagues in Con-
gress on that.

Senator SmiITH. What's your answer? Do you agree with that or
not? Maybe the Congress——

Mr. LEHMAN. | can tell you what the justification is.

Senator SmiITH. We've made mistakes before; maybe we made one
on that.

Mr. LEHMAN. The justification is that we are under Federal ac-
counting procedures. Were we to acquire a building, that would
mean that the entire cost of acquisition would have to go to the
bottom line of the Federal budget for that given year, which would
probably be in the neighborhood of $700 million, and that would re-
quire either that the Federal budget would have to go up by $700
million for that year or there would have to be offsets in other Fed-
eral programs.

I think, if you'll consult with your colleagues on the Appropria-
tions Committees, they’ll inform you that most of them don’'t want
to have to go through that process, and therefore they have ordered
and directed us to lease a building.

Senator SMiITH. Just one final question. Senator McCain says—
I don't want to preempt his statement here, but in his statement
he says that it is going to cost $117 million to finish the interior
of the building with extravagant amenities. Is that a correct or an
incorrect—

Mr. LEHMAN. That is an incorrect statement. If you want to know
specifically what kind of things we're talking about, we're talking
about mission-specific items, such as locks on doors.
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And, by the way, | think it should be noted that patent applica-
tions are secret until they are issued, and so security is a very sig-
nificant problem, and if you're a high-technology company you don't
exactly want to have a door that doesn’'t have a lock on it. We have
to have power back up for our computer system. If our computers
go down, America’s high-technology companies which rely on us
will be very severely hampered.

Improved lighting for examination work—when you are a patent
examiner and you are looking at complex technological drawings,
you can’'t have the kind of lighting that you would have in an ordi-
nary office. Those are the kinds of things that we're talking about.

The issues such as you've talked about, granite materials and so
on and so forth, those are included in the underlying lease agree-
ment. They are not part of the build-out cost, and those are the
kinds of things that Mr. Peck was talking about where the RFP re-
quires that we have durable materials.

Our extra build-out cost won't have any of that kind of material
in them. It will be things like backups for our computer system,
locks on the doors, enhanced lighting, and that sort of thing.

Senator CHAFEE. Senator Sessions had a question.

Senator SeEssioNs. Mr. Lehman, there are $88 million to build
out, and then there is above build-out of $29 million that you in-
tend to expend. Is that agency money from fees?

Mr. LEHMAN. That is correct. And that's the material that I was
just talking about.

Senator SEssIONS. Let me ask you, is it your opinion that you
don't need authorization of Congress to spend that money?

Mr. LEHMAN. No, it's not. | indicated to you before that that has
to go through the Appropriations Committee and it will be re-
viewed on an annual basis. If Congress disagrees with it, they will
have a chance to—with our request—keep in mind, this will be a
request that we will make, and it will be the appropriations com-
mittees and then the entire Congress that will determine when—

Senator SessioNs. That's right. It will be our neck on the line,
and so that's why we've got to be responsible.

Mr. LEHMAN. And you are.

Senator SESSIONS. S0 we're going to be responsible presumably,
but the IG—

Mr. LEHMAN. That's why it is a very good thing to have these
hearings and answer these questions.

Senator SEssioNs. | just want to mention something. The Inspec-
tor General says that you need Congressional approval. It says, by
resolution adopted by Congress—I don't know that that means the
Appropriations Committee. They've got a lot to do. I'm not sure
they micromanage a building in Virginia. So apparently Congress
has not approved that, and we’'ve got to deal with that issue, and
that would bring the cost of build-out on a square footage basis to
$58, which | understand from GSA exceeds any other building ever
built. The National Oceanic and Atmospheric Administration was
at $45. You add the $29 billion, the build-out would be $58 per
square foot. That's something——

Mr. LEHMAN. For the record, Senator, | believe that's just factu-
ally untrue and Commissioner Peck could respond to that.
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Mr. Peck. Senator, | would have to get you numbers on other
build-outs. But, again, we're comparing apples and oranges here. It
is standard practice in commercial real estate that a landlord—and
GSA in this case is in the position of being a landlord to PTO—
offers a certain allowance within the rent for what is called “stand-
ard fit-out,” and then the tenant, whether it's a law firm, which I'm
familiar with, or anybody else, then sometimes pays for above
standards for particular things.

Senator SeEssions. | know, but we've got to figure out how much
this building costs, and you all are confusing us, and we're trying
to get the total cost.

Mr. Peck. But, sir, we have given you specific dollar amounts.
Let me just suggest there are two ways in which you manage this
space so that you can do it efficiently, without having the hire an-
other million Federal employees to dog every time someone spends
a dime, and that is this: you take an amount of money—in this
case $88 million—and you say that is the amount of money it
should cost to fit out two-point-something million square feet of
space, and you say that's what you've got, and they add $29 mil-
lion. That can be overseen by the appropriations folks. It's about
another $13 or $14 a foot.

Senator SessIONS. You're not responsible for that?

Mr. Peck. No.

Senator SEssIONS. GSA doesn’t worry about that?

Mr. Peck. But I'm telling you, sir, that that is also, in the com-
mercial sector, a fairly standard amount of money per square foot
for above-standard build-out.

And what you then say to people—and this has got to be the way
we manage this business—is to say, “That is a reasonable amount
of money per square foot.” If that is the limit under which they go,
they can make choices within it, but somehow they've got to get
within that money to workable office space.

And we have set that level. | can just tell you the $88 million
is a level at which someone cannot produce workable office space
with lavish finishes and outrageous amenities. It just can’t be done.

Senator SessIoNs. It's going to be $117 million, not 88.

Mr. Peck. Yes, sir, but, like | said, you can use numbers that
amount to $58, and that is an amount of money which, if you're
starting from a cold, dark shell, you will find will produce you a
standard headquarters quality office building in this town, or at
least in this town’s costs, and that's what we are allowing them to
build.

Senator Sessions. Well, there are other costs, too, such as mov-
ing and furniture and all that, transportation. That will be added
to the total cost.

Senator CHAFEE. Senator Smith, do you have any more ques-
tions?

Senator SmMITH. No, | don't, Mr. Chairman.

Senator CHAFEE. | have a Senate statement here from Senator
Hatch that I would like to put in the record.

[The prepared statement of Senator Hatch follows:]
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STATEMENT OF HON. ORRIN HATCH, U.S. SENATOR FROM THE STATE OF UTAH

Mr. Chairman, in my capacity as Chairman of the Senate Judiciary Committee,
the Committee in Senate responsible for overseeing the management of the Patent
and Trademark Office (PTO), | respectfully submit this written statement for the
record. | appreciate having the opportunity to provide this brief statement to you,
Mr. Chairman, and the other members of on Environment and Public Works' Sub-
committee on Transportation and Infrastructure. The PTO consolidated space pro-
curement is an important and necessary project, and | am taking this opportunity
to express my support for the project.

Today, the PTO has over 5,000 employees, many of whom are housed in sub?
standard office space that does not support state-of-the art-automation or barrier-
free access. PTO operations are presently distributed among 17 buildings, some as
much as a mile apart. In order to meet the constantly increasing demand for intel-
lectual property protection, the PTO will find it necessary to hire approximately
2000 patent examiners, trademark attorneys and support staff during the next sev-
eral years. Recognizing that its present leases are expiring, that additional space
is required to continue serving its customers, and that its present distributed cam-
pus adds costs due to inefficiency, the PTO sought approval for procurement of a
new facility. In 1995, Congress authorized the PTO to begin competitive procure-
ment of a long-term lease for consolidated space.

I am mindful that concerns have been raised about the scope, cost and manage-
ment of this procurement. It is important to note that PTO has been extremely re-
sponsible in addressing concerns raised by reviews of the project. In addition, Con-
gress has placed certain requirements on PTO to ensure that the project is well
managed. Initially, a decision was made that outright purchase of a facility to house
PTO was not feasible. Later, the Inhofe-Brownback amendment to the Commerce
Justice State Appropriation Bill placed a ceiling on project build-out and move.

The PTO’s operations are funded entirely by user fees. These users understand
the challenges PTO faces now and in the fixture, filings increase. PTO will find
itself increasingly reliant upon new technology and redesigned work processes to
meet the increasing demand for its services. PTO has conscientiously examined its
future requirements in developing its approach to the space consolidation. All of the
PTO’s major user groups fully support the new lease project because it will promote
efficiency and productivity at a lower cost.

Since this project began, opponents have raised many issues that mischaracterize
aspects of project. On result of the on-going debate has been confirmation of PTO'’s
approach through a number of independent studies. Both the Commerce Inspector
general and Jefferson Solutions, an independent consulting firm, reached similar
conclusions—that the project is necessary, well managed, and likely to save money
for PTO and its fee-paying customers.

PTO’s current landlord has a strong interest in keeping PTO as an occupant.
Presently, PTO is paying over $40 million dollars a year for its space. Our concern
should be to insure that PTO's future space is selected through a competitive proc-
ess that ensures good value for the money paid, wherever PTO is located. Even con-
sidering extension of PTO’s present leases through a sole-source procurement raises
the question—is it likely the government will get the best value in a noncompetitive
environment? Our American system has taught us that competition gives us im-
proved quality at a lower price.

I am, of course, concerned about the potential for cost over-runs and extravagance.
Nothing | have seen so far in PTO's approach leads me to believe that they are
seeking a lavish, unreasonable facility. Although critics have taken certain informa-
tion out of context to challenge the overall project, I am confident that PTO’s pro-
spectus is similar in nature to other government and private industry facilities. |
am certain, also, that PTO has no intention of paying a premium for lavish grounds
or expensive furniture. Everything | have learned about the project leads me to the
conclusion that PTO and GSA have been committed to procuring space that provides
necessary employee and customer amenities in an efficient and cost-saving facility.
I am also confident that Congress will continue to monitor the progress of the
project to ensure that costs are reasonable and controlled.

I have every faith that the management at PTO and GSA will bring this project
to successful completion. We must not lose sight of the fact this project will result
in net savings of $72 million to PTO's fee-paying customers.

Thank you for the opportunity to express my support. | request that my recent
remarks (S. 8737) in the Congressional Record from July 22, 1998, on this project
be included with this statement.
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[From the Congressional Record, July 22, 1998, Pages 8735-39]

McCAIN AMENDMENT No. 3251

On page 62, strike “Provided further,” on line 3 and all that follows through
line 16 and insert the following: “Provided further, That none of the funds appro-
priated or otherwise made available under this Act or under any other provision
of law may be obligated or expended by the Secretary of Commerce, through the
Patent and Trademark Office, to plan for the design, construction, or lease of any
new facility for that office until the date that is 90 days after the date of submis-
sion to Congress by the Administrator of General Services of a report on the re-
sults of a cost-benefit analysis that analyzes the costs versus the benefits of relo-
cating the Patent and Trademark Office to a new facility, and that includes an
analysis of the cost associated with leasing, in comparison with the cost of any
lease-purchase, Federal construction, or other alternative for new space for the
Patent and Trademark Office and a recommendation on the most cost-effective op-
tion for consolidating the Patent and Trademark Office: Provided further, That
the report submitted by the Administrator of General Services shall consider any
appropriate location or facility for the Patent and Trademark Office, and shall not
be limited to any geographic region: Provided further, That the Administrator of
General Services shall submit the report to Congress not later than May 1, 1999.".

* * * * * * *

Mr. HATCH. Mr. President, | rise in opposition to the amendment proposed by
the Senator from Arizona. If adopted, the McCain amendment would result in need-
less, costly delays in the user process to obtain better facilities for the Patent and
Trademark Office.

Look, we studied this thing to death. We know doggone well if this is delayed
again, you are only going to have one bidder instead of three, and there is the ques-
tion of whether that one bidder will do anything to save any money.

In fact, the amendment of the distinguished Senator from Arizona would cost a
lot more money. Let me make my case.

The PTO procurement process has been studied to death. We don't need another
study. Let me catalog for you the attention that has been paid to this procurement
process. The PTO procurement process has been the subject of two comprehensive
studies: one by the Inspector General of the Department of Commerce and another
by an independent consultant who reported to the Secretary of Commerce. The inde-
pendent consultant was Jefferson Solutions, which is headed by the former director
of OMB'’s Office of Procurement Policy in the Reagan and Carter administrations.
Both studies agreed that the competitive lease procurement should proceed so that
the PTO can obtain the benefits of competition. Let me emphasize that, from the
start, the PTO procurement process followed all the rules and complied with all the
safeguards in the Standard Federal Government Procurement Procedures.

These studies are in addition to the normal Government procedures. Of course,
they do provide for competitive bidding. Mr. President, Senator McCain’'s amend-
ment calls for a study of the benefits of leasing versus purchase, Federal construc-
tion, and other housing alternatives, such as lease purchase. This has already been
done.

The GSA, the Department of Commerce, and the OMB thoroughly evaluated the
options before submitting the lease prospectus for congressional approval. Both the
Senate Committee on Environment and Public Works and the House Committee on
Transportation and Infrastructure concurred, when the prospectus was authorized
in the fall of 1995, and in light of the limited funds available for capital investment
and operating lease of the PTO, that is in the best interest of the PTO’s fee-paying
customers, which the distinguished Senator from Virginia has raised.

Furthermore, in a colloquy between Senators Gregg and Warner conducted on the
Senate floor during the vote on H.R. 3579, Senator Gregg agreed that no funds
would be available in the foreseeable future to purchase or construct a facility to
house the PTO.

H.R. 3579, which became law, required the Secretary of Commerce to review the
project and submit a report to Congress by March of 1998. This is the Jefferson So-
lutions report that | referred to earlier.

The cost-benefit analysis that accompanied it, called the Deva report, showed the
PTO will save $72 million over the 20-year life of the lease by consolidating.

I don't know about the shower curtains, but that is a lot of money to be saving
compared to what we would lose if we went ahead with the amendment of the Sen-
ator from Arizona. | know he is trying to save money, and | have no problem with
that.
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The Jefferson Solutions report found that the consolidation of PTO space through
a competitive lease would improve workflow efficiencies and improve the environ-
ment for employee retention, as well as reduce costs.

In addition to these studies and reviews, the procurement process has been tested
judicially. A 1997 protest by the existing landlord alleging improprieties in the
terms and conditions of the procurement was dismissed. Similarly, an unfair labor
practice complaint filed by one of the PTO’s unions was dismissed earlier this year.

Given these numerous studies, reviews, and court tests, why is it that we are here
debating this issue yet once agam" There appears to be a campaign to delay the
procurement process, and | have to ask who is behind it. | don't think it is a matter
of $250 shower curtains.

I know that Senator McCain is not motivated by a desire to merely delay. | am
sure he has real concerns based on facts as he views them. But the fact of the mat-
ter is, he is talking about peanuts compared to the millions and millions of dollars
that will be lost if we do another study rather than go ahead after all of this work
has been done, all the studies have been done. It is crazy. Nevertheless, there has
been an ongoing campaign to delay this.

Who is behind it? Is it the parties who use the PTO services? No. The parties who
use the PTO are the patent applicants, patentees, and trademark registrants. They
oppose this amendment, and they want the procurement process to go ahead.

But, Mr. President, the current landlord of the PTO makes over $40 million a
year from renting space to the PTO. Would 1 year's additional rent be worth mount-
ing a campaign of delay? That is $40 million plus the $72 million we are talking
about we lose by another study. | think you can buy a lot of shower curtains for
that.

It would be to the landlord’s benefit to delay it. That is why he has hired a major
lobbying firm to Kill this process. It is not the public demanding a delay, it is the
PTO’s current landlord. | can hardly blame him, because he will make $40 million
more. But | would blame us if we permitted that to go on just because of some show-
er curtains and a few other things that the distinguished Senator from Arizona has
mentioned.

I conclude, Mr. President, with an assurance that | am as concerned as anyone
with cost overruns and lavish spending in the procurement process. | am disturbed
by allegations of amphitheaters, exercise tracks, and high-priced furniture. | pledge
to work with anyone who has a concern about specific excesses in the procurement
prospectus. In fact, | intend to support the Inhofe-Brownback amendment that cuts
back on build-out appropriations and the ability of the PTO to get more money for
moving expenses. Congress should investigate these particular allegations and take
a surgical approach. Another comprehensive study, however, is not the answer.

Let me just say for the benefit of the distinguished Senator from Arizona, he may
have some points here, but they are very, very minor in comparison to the moneys
that will be saved by moving ahead rather than having another delay by losing $72
million on one side and $40 million on the other over a few shower curtains. It just
seems penny-wise and pound-foolish. I am against this amendment. | hope we de-
feat it.

Senator CHAFEE. Senator McCain has been delayed due to his
duties in managing the Federal Aviation Administration reauthor-
ization bill, and sends his apologies that he couldn't be here. He
has a statement which we’ll include within the record.

[The prepared statement of Senator McCain follows:]

STATEMENT OF HoN. JOHN McCAIN, U.S. SENATOR FROM THE STATE OF ARIZONA

Mr. Chairman, and the distinguished ranking member, thank you for the oppor-
tunity to address the Transportation and Infrastructure Subcommittee on the relo-
cation of the U.S. Patent and Trademark Office. | appreciate the generosity of the
Senate Environment and Public Works Committee in allowing me to speak on the
Patent and Trademark Office’s proposed relocation.

The proposed Patent and Trademark Office building complex is shamefully expen-
sive and extravagant. In addition, in putting the proposal together, the Congress
limited the Patent and Trademark Office to considering only sites in Northern Vir-
ginia, which is certainly not an inexpensive area for construction and leasing of of-
fice space.

The PTO consolidation is estimated to cost the taxpayers approximately $1.6 bil-
lion. About $1.3 billion of this amount is to pay for a 20-year lease of a new, 2-mil-
lion square-foot facility somewhere in northern Virginia. The additional $250 million
is what the Patent and Trademark Office proposes to spend to “improve” the build-
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ing, to bring it up to the PTO’s standards—which appears to mean extravagant and
luxurious amenities that most of America’s businesses do not provide to even their
senior executives.

PTO plans to lease a 2-million square-foot building “shell” -which is essentially
a structure with walls, ceilings, floors, and windows, but without electrical wiring,
computer and telecommunications Ilnes carpeting, furnlture and all the other nec-
essary interior fixtures. PTO will not have to pay the costs of constructing the build-
ing “shell.” However, the PTO plans to spend an outrageous amount of taxpayer dol-
lars to bring the building up to its “standards.”

PTO is authorized to spend up to $88 million to “build-out” the shell. This in-
cludes such necessary items as carpeting, electrical and plumbing fixtures, as well
as some necessary environmental control upgrades to support the computer-inten-
sive work of the office. Compared to the government’s “standard” rate for this type
of expenditure, “building out” the PTO building will cost 20 percent more than most
government buildings.

And on top of that $88 million, the PTO also plans to spend another $29 million
for extravagant amenities, including extra elevators, granite and marble decor, jog-
ging and walking trails, sculpture gardens, and outdoor amphitheaters.

That's a total of $117 million to finish the interior of the building with extrava-
gant amenities. On a per-square foot basis, that's $58 per square foot of occupiable
space—or 58 percent over the government’s standard.

But that's not all. The PTO also plans to spend another $135 million to move into
the building, install telecommunications equipment, and buy furniture. Almost half
of this money is for the purchase of new furniture and furnishings, including $250
shower curtains, $1,200 chairs, $1,000 coat racks, and $562 mail room stools.

Altogether, the PTO will pay $252 million to bring the building up to its “stand-
ards”—standards which far exceed the government’s norms and which can only be
called luxurious by any standard.

After spending $252 million to spruce up the premises, the PTO is then proposing
to pay $57 million per year for a 20-year lease—over and above the costs of the “im-
provements” listed above. That is approximately $1.3 billion in lease payments alone
over the next 20 years.

The PTO project is expected to cost the taxpayers almost $1.6 billion—and we
won't even own the building at the end of 20 years.

This deal will be worse than the Ronald Reagan building deal. Remember how
the cost of the Ronald Reagan building skyrocketed? That building, which is three
million square feet, began as a $362 million building, and ended up costing $800
million. That's a huge cost increase.

Ironically, the new PTO building will be smaller than the Reagan building—
700,000 square feet smaller. And it is much more expensive. We spent $800 million
on the Reagan Building, but at least we own a building that is designed to last 200
years and that includes rentable space to offset its costs.

The original language contained in the Commerce State Justice Appropriations
bill did not impose a ceiling on the potential costs of the PTO consolidation. Fortu-
nately, the Senate accepted an amendment which capped the standard build-out
cost at the $36.69 per occupiable square foot, limited moving cost to $135,000,000,
and capped above standard build-out cost at $29,000,000.

Even with these spending caps, | still have serious concerns regarding the PTO
consolidation. The Citizens Against Government Waste, the National Taxpayers
Union, the Patent Office Professional Association, and the Alliance for American In-
novation also have serious concerns about the enormous cost of this project. In
short, just because we can squeeze these extravagancies under the newly imposed
spending caps, it does not justify doing so.

This project was destined to become a fiscal nightmare. Our first mistake was
that we did not allow ourselves to look at all possible locations to determine the
most cost-effective facility to house the new PTO complex. Instead, we only looked
at sites in northern Virginia.

I am aware that there are Federal regulations that would hold PTO responsible
for relocation expenses for employees if the agency moves more than 10 miles. This
alone should not restrict us to only consider PTO sites in Northern Virginia. Who
knows, the cost benefits of relocating to a non-Northern Virginia site may outweigh
the additional cost incurred by the relocation regulations. The problem is, we will
never know, because we never looked at sites outside of Northern Virginia.

The sheer excess in the PTO's proposal for the building’s amenities is unbeliev-
able—$250 shower curtains, $1000 coatracks, and miles of walking and jogging
paths. Tax dollars should be spent on processing patent applications, not extrava-
gant surroundings. We should not be spending Americans hard-earned tax dollars
on extravagant perks. We should be spending tax dollars on processing taxpayers’
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patent applications. And we should make sure we spend them in the most cost-effec-
tive manner possible by looking at all possible locations for government facilities,
not just one region.

I am not trying to kill this project. Maybe PTO does need to consolidate. However,
| think that we have a responsibility to act to insure that the cost of this project
is justified and kept in check. PTO states there are no funds in the foreseeable fu-
ture to construct Federal buildings. If so, and a lease is our only alternative, then
we should enter into a sensible lease which does not waste taxpayers’ money on un-
necessary extravagancies.

I ask my colleagues on the Senate Environment and Public Works Committee to
revisit the PTO consolidation without any geographic limitations, and to address the
runaway cost, contained in this consolidation plan.

Senator CHAFEE. It's my understanding, Mr. Peck, that in 1996,
PTO’s current landlord, the Smith companies, testified that they
were pleased with the manner in which this solicitation had been
managed by the PTO and the GSA. Am | correct in that?

Mr. PECK. Yes, sir.

Senator CHAFEE. That was June 25, 1996, testimony before this
committee.

Mr. Peck. Yes, sir. In fact, I will note that at one point we
changed some of the terms of this solicitation in response to a re-
quest from them, a statement from them that some of the terms
they felt unfairly disadvantaged existing buildings. So | think that
we have been fair to them and to the other competitors.

Senator CHAFEE. All right. Thank you both very much.

Mr. LEHMAN AND MR. Peck, | wonder—we’ll go on to the next
panel. Senator Warner will be here. He had a couple of questions
he wanted to ask you. If you could wait, then we'll call you back.

Mr. Peck. Yes, sir. We will. Thank you.

Senator CHAFEE. Why don’t you just wait and take a seat there.

Mr. LEHMAN. Thank you.

Senator CHAFEE. All right. Fine.

And the next panel will be Mr. Kirk, Executive Director, Amer-
ican Intellectual Property Lawyers Association; Mr. Sepp, Vice
President for Communications, National Taxpayers Union; and Mr.
Dave Williams of Citizens Against Government Waste.

If you gentlemen will please come forward, and if you'd limit
your testimony to 5 minutes each, we’ll move right along here.

Senator SMITH. Mr. Chairman, if | may just make a remark
while they're getting seated there.

You know, we all try to do a job up here in terms of under-
standing numbers. We get the numbers, as | think Senator Ses-
sions commented on, that are very confusing.

We want to do the right thing to try to save the taxpayers dol-
lars, and I'm not saying that at some point in the discussions that
we, as Senators, don't get a bit argumentative, but | resent the fact
that Federal employees come here before the committee and are ar-
gumentative and, frankly, bordering on disrespectful in terms of re-
sponding to the questions that we ask. I don’t think that’s good pol-
icy, certainly not good politics if you want your building, and, you
know, | think maybe a lesson or two could be learned in diplomacy
here. I mean, this just doesn't make sense. We're just trying to—
we have to answer ultimately to the taxpayers, and that's the only
people | owe responsibility to.

You know, if there’s $1,000 in there that's too much and we can
find it, we ought to get it out. And when somebody throws a sheet
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of paper out here that says that shower curtains are $250—you
know, years ago we had the $800 hammer and all that. We took
a drilling for that. We have every right to ask these questions, even
if we've asked them before and even if you've answered them be-
fore.

And, you know, | don't appreciate it. And | think—I find it dis-
tasteful. And, frankly, it encourages me not to support the project
for that very reason.

Senator CHAFee. Well, your words I'm sure have been well lis-
tened to.

Now let’s go on to Mr. Kirk. Won't you proceed please, Mr. Kirk?

STATEMENT OF MICHAEL KIRK, EXECUTIVE DIRECTOR,
AMERICAN INTELLECTUAL PROPERTY LAWYERS ASSOCIA-
TION, ARLINGTON, VIRGINIA

Mr. Kir. Thank you, Mr. Chairman. | appreciate the oppor-
tunity to appear here today to present the views of the American
Intellectual Property Law Association on the efforts of the PTO to
procure consolidated space for its operations.

The majority of the 10,000 members of AIPLA interact with pat-
ent examiners, trademark examiners, and their clerical support
staff on a continuing basis. They know from these contacts that
many of the employees are forced to work in cramped quarters with
inadequate furnishings and equipment to do their jobs.

To alleviate these problems, we believe—

Senator CHAFEE. Mr. Kirk, | just want to tell you that you've got
a nine-page statement here——

Mr. Kirx. And I'll be through in 5 minutes.

Senator CHAFEE. All right. I'm sure you will be.

[Laughter.]

Mr. Kirk. All right.

We believe that the Office should acquire adequate space. What
we did was to consider what sorts of criteria we believe the Office
should adopt. Foremost, the facility should be competitively pro-
cured, taking price and quality into consideration. It should be con-
venient to Metro Rail. It should be automation ready. It should pro-
vide private offices for examiners, but reflect the private enterprise
trend for downsizing and standardizing office size. It should pro-
vide employees with reasonable amenities, compared to those in
the private sector, including parking, health facilities, day care,
and reasonably priced eating facilities. It should be compact and
inter-connected and, with the approval of Congress, it should have
such above-standard items as are customary in business—for ex-
ample, uninterrupted power supplies for computer systems and the
like.

We believe that the SFO generally comports with these guide-
lines; therefore, we believe the solicitation should proceed under
the watchful eyes of Congress and the user community.

We are aware of a campaign over the last year and a half to con-
vince Congress that the SFO is too extravagant. We obtained a
written list of concerns from the current landlord’s lobbyist and
asked the Office to respond. We invited representatives of Congres-
sional staff and bar associations to evaluate the concerns and the
response.
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When the allegations were illuminated with facts, the concerns
were not only unpersuasive, but frequently misleading.

We've heard this afternoon about the $88 million number to out-
fit the interior of the new facilities. It is our understanding that
the successful bidder must pay this, and it must come out of the
rent that he receives from the PTO, and this rent, as we've heard,
is going to be less than the current rent paid by the PTO to the
current landlord.

We've heard that the patent examiner’s union opposes the move
to the new complex; however, the opponents don't mention the fact
that the trademark examiner’s union and the clerical employees
union support the move.

The day care facility, for example, would be especially beneficial
to trademark examiners and clerical employees, both of which
groups have high numbers of female employees who typically need
access to affordable health care and day care facilities in order to
be able to work outside the home.

Those opposed to the consolidation talk about the fact that it is
going to cost $1.3 billion to lease, not own, the facility. Let's be
clear about this. If the PTO stays in its present decentralized,
aging facilities, it will spend at least $1.3 billion in lease charges
over the next 20 years.

Moreover, while the PTO is not going to own the building, as
Senator Warner and Senator Gregg in a colloquy on the Senate
floor commented, this is the only viable option, and we take them
at their word.

We heard earlier about the $250 shower curtains and the $4,000
desks, etc. We would agree that these estimates are unfortunate.
It is our understanding, however, that they were given as worst-
case scenarios intended to provide an estimate of what it would
cost to move, not an intent to go out and buy.

More importantly, even with these unfortunately high estimates,
the Deva Report still projects that there will be a $72 million sav-
ings from this procurement.

Mr. Chairman, we would like very much for this procurement to
go ahead unabated, and we would strongly urge this subcommittee
to allow that to happen.

I have been authorized by the Intellectual Property Owners,
whose members obtain 30 percent of all U.S. patents, and the Intel-
lectual Property Law Section of the American Bar Association to
state that they agree with this conclusion.

Thank you, sir.

Senator CHAFEE. Thank you very much, Mr. Kirk.

Mr. Sepp, vice president for communications, National Taxpayers
Union.

STATEMENT OF PETER J. SEPP, VICE PRESIDENT FOR COM-
MUNICATIONS, NATIONAL TAXPAYERS UNION, ALEXANDRIA,
VA

Mr. SEpp. Thank you.

On behalf of our 300,000 members, | am——

Senator CHAFEE. You have the same 5 minutes, Mr. Sepp, as Mr.
Kirk.

Mr. SEPp. Indeed.
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Senator CHAFEE. Thank you.

Mr. Sepp. | am deeply grateful for the opportunity to testify
today. In holding these hearings, you've once again demonstrated
your interest in fiscally responsible procurement policies.

Since our founding in 1969, we've taken positions on numerous
public works projects. Our only interest in this debate is to protect
Federal dollars and taxpayers.

While we believe an upgrade of PTO'’s present facilities is the
most desirable of the current alternatives, we are certainly not
wedded to that concept. We could also support additional options
at other sites or building rather than leasing should further study
prove any of these courses to be more cost effective.

Some have asked why my organization is involved in this issue.
No. 1, part of our mission is to represent the concerns of all tax-
payers, whether they are families, businesses, or small inventors.
I'm sure we both recognize that ultimately every American is af-
fected by the tax burden on his or her fellow citizens.

No. 2, small businesses and entrepreneurs provide the fuel that
keeps our economic engine running in the race for economic vital-
ity. Even a minor increase in patent fees could obstruct the flow
of this fuel and leave us stranded. How many links in the chain
of minor discoveries that lead to major breakthroughs would be
broken? How much would our Nation’'s economic growth rate de-
cline? Only an economist can answer these questions, but | cer-
tainly would not place a bet on our economy’s future just to find
out how much the market of intellectual property will bear.

No. 3, we've been assured that PTO'’s fee structure could accom-
modate the cost surrounding the new headquarters, but history has
a different tale to tell. Government financial experts assured us
that deposit insurance fees would more than cover the costs of any
problems incurred by savings and loans. In the end, tens of billions
of dollars came out of our wallets to bail out S&Ls.

Granted, the Senate’s recent decision to cap costs of the PTO
plan at $1.3 billion is well-intentioned, but the road to fiscal purga-
tory is paved with these intentions, and it is also littered with
these kinds of cost caps.

The Ronald Reagan building experienced cost overruns exceeding
200 percent. Before Congress terminated the project, the Super
Collider’s price had risen well over 50 percent. Just 2 days ago the
“Washington Post” reported that NASA is seeking a $1.2 billion
bailout of the space station project due to Russia’s financial prob-
lems.

From roads to courthouses to scientific research, an all-too-famil-
iar pattern has emerged. Congress is told that too much has been
spent to pull the plug now, and taxpayers are left to make up the
difference between projections and hard reality.

Finally, No. 4, the lessons learned or not learned from the PTO
project will have a tremendous impact on every subsequent initia-
tive on Federal office space, many of which will involve general rev-
enue spending. Each and every American taxpayer, therefore, has
a direct stake in ensuring that PTO'’s relocation serves as fiscally
responsible.

Having explained our interest in the PTO relocation proposal, I'd
like to outline five of our specific concerns.
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No. 1, costs. Items that could drive up costs include possible ex-
ercise facilities and trails, in-house cafeterias, and expensive out-
door decor. Now, the Commerce Department argues that many of
these amenities already exist at the present complex and others
won't necessarily go forward. Absent from this explanation is
whether or not additional amenities should be built just because
they can be provided under the existing cap.

Now, | do not suggest that a U.S. Government building with such
an important mission should look like a Soviet-style block house,
but taxpayers and PTO customers—many of them, at least—seem
to believe that a more appropriate balance between form and func-
tion can apply here, as well.

No. 2, our reading of PTO’s blueprint suggests that earlier cost
analyses may have been biased toward a predetermined conclusion.
One report comparing relocation versus renovation assumes that
many features of the new buildings would have to be grafted onto
remodeled space. Perfectly functional restrooms and elevators in
the existing facilities would be rendered useless in order to comply
with the new specifications.

I would contend that any plan with such contortions is likely to
conclude that a new building is a better option. What it will not
determine is whether such needs were realistic to begin with.

In addition, a September 17 report by Arthur Andersen, which
we have provided to the committee today, echoes our contention
that the proposed move may not be the most cost-effective choice.

After due study, Arthur Andersen concluded that the Deva Re-
port's key assumptions significantly understate the cost of a PTO
relocation. Using prudent assumptions and accounting for some of
the risks they noted results in a $121 million reversal in the Diva
result, from a $72 million savings if PTO relocates to a cost in-
crease of $48 million if PTO relocates.

Overall, “the proposed PTO relocation project encompasses sig-
nificant risk and would result in higher occupancy costs for the
PTO.”

Now, the Commerce and the Patent and Trademark Office have
spent a great deal of taxpayer money on the Jefferson Solutions
and Diva Report, so I'm sure they'll try to say that the errors in
these reports are innocent mistakes that don't really affect the con-
clusions, but the Andersen report makes clear the errors are funda-
mental and cannot be relied upon by the Federal Government as
justification for going forward with the lease and discarding other
options.

No. 3, PTO’s cost for relocating into the new headquarters could
run more than $130 million. 1 know much political hay has been
made over one consolidation scenario that could purchase these
$250 shower curtains and $1,000 coat racks. I'm also aware that
PTO recently told ABC News these plans were absurd and that
they're not going to do that. Such assurances are comforting, but
taxpayers can be forgiven for remembering previously proposed
projects that were supposedly cost controlled.

Pennsylvania's Delaware Water Gap National Recreation Area,
for example, recently came under scrutiny for an outhouse that
sported a $78-per-gallon paint job, a foundation with 29-inch-thick
walls, and a slate gabled roof. Government auditors, who repeat-
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edly denounced our cost estimate for the project as too high, later
discovered that it was twice as high as we had estimated.

No. 4, just 6 months ago the Commerce Department’s Inspector
General issued a comprehensive report concluding that PTO's
build-out process needlessly exposes the Government to increased
cost risk. But what is most ironic is that the IG report contains
only one major positive finding in page after page of problems: that
PTO’s planned procurement should continue because it is cheaper.
The basis of that finding? It's the faulty data in the Jefferson Solu-
tions report. In light of the new Andersen report, even this lone
finding is now in doubt.

Finally, a survey taken by the Patent Office Professional Associa-
tion found that, by a three-to-one margin, its members opposed the
move. When workers of the single-largest PTO union, many of
PTQO's customers, and local residents around the proposed sites are
saying, “Stop the music,” maybe we should listen more closely.

Regrettably, representatives from the groups | just mentioned
were not able to testify at today’s hearing. I, therefore, ask that
their prepared statements that have been given to me be read into
the hearing record.

In conclusion, | would like to point out that media critics are al-
ready beginning to dub some Federal construction policies the “edi-
fice complex.” But, unlike Nero's Oedipus complex, Washington'’s
edifice complex can be cured without costly therapy. All it takes is
a little dose of common sense.

Senator CHAFEE. Thank you very much, Mr. Sepp.

Mr. Williams, research director, Citizens Against Government
Waste.

STATEMENT OF DAVID WILLIAMS, RESEARCH DIRECTOR,
CITIZENS AGAINST GOVERNMENT WASTE, WASHINGTON, D.C.

Mr. WiLLiamMs. Good afternoon, Mr. Chairman. Thank you for
this opportunity to testify today.

I represent the 600,000 members of Citizens Against Govern-
ment Waste. One of our most famous publications is the “Pig
Book,” which I think a lot of people are familiar with.

CAGW is very pleased that this hearing is being held. First and
foremost, now more than ever, taxpayers are demanding account-
ability from their Government. Too often in the past multi-billion-
dollar construction projects have been undertaken without suffi-
cient oversight and scrutiny, leading to the waste of tens of billions
of dollars.

Second, we are at a point in the discussions about PTO that a
difference can be made. Since GSA has executed lease agreements
that would extend the current lease until 2014, there is sufficient
time to make a reasoned decision which could save taxpayers a
great deal of money.

Any time the Federal Government undertakes a major construc-
tion project or renovation project, CAGW immediately becomes con-
cerned because past projects show a pattern of abuse.

For example, the Boston Courthouse—this $218 million mon-
strosity is a quintessential symbol of excess. When complete, this
courthouse will contain a six-story atrium, 63 private bathrooms,
37 libraries, and 33 private kitchens. In addition, the courthouse
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will contain more than $750,000 of art work, and a $1.5 million
dock.

Who asked for all these amenities? The judges. Well, of course,
they're not the ones who are going to have to pay for it.

The Federal Government spent $13 million for the services of
world-renowned architect I.M. Paye to create this monument to
Government waste. Believe it or not, Paye commissioned an
$80,000 model of this courthouse made out of imported African
wood.

Case No. 2, the Foley Square Courthouse in New York cost tax-
payers $300 million, or more than $400 per square foot. The Gen-
eral Services Administration’s Inspector General testified that
Foley Square incurred more than $120 million in change orders, in-
cluding adding carpeting valued at $114 per square yard.

A little reminder, GSA-scheduled carpeting is only $20 per
square yard.

Doors and hardware which were originally estimated at $1,300
per set increased to $9,000 per door set because special woods and
hardware were used.

The latest example of excess, the proposed relocation of the PTO
complex, has become a pitched battle on and off Capitol Hill.

A report by Deva and Associates and Jefferson Solutions esti-
mated that relocation would actually save money. A followup report
by the accounting firm of Arthur Andersen shows just the opposite.
Diva and Associates’ comparison between an unconsolidated sce-
nario and a consolidated one shows a cost savings of $72 million.

CAGW doubts the accuracy of this figure because a number of
items slated for the new location, such as pantries and a child care
facility, are soon to be added to the current space if they don't
move. These little extras add up to $17 million.

Another reason to question Diva and Associates is because of
their gross under-estimation in moving cost—$5 million—even
though Congress passed a cap of $135 million in such costs.

Diva and Associates estimates total furniture cost of $65 million,
and everyone has been talking about the furniture and the dif-
ferent amenities. Well, they talk about worst-case scenarios. This
is an Armageddon scenario when we talk about a $250 shower cur-
tain. This is way beyond worst case.

A September, 1998, Arthur Andersen report rebuts the Jefferson
Solutions report on per square foot cost. In particular, the Arthur
Andersen audit states—and this is a direct quote—"“There is an
error in the Jefferson Solutions report. The report compares an es-
timate of the current blended lease rate of $27.89 per occupiable
square foot to the proposed lease rate of $25.41 per square foot.”

Our analysis reveals that the $25 figure—it is on a rentable
square foot basis. Rentable square footage is always greater square
space than occupiable, thus bringing down their per square footage
cost.

According to Arthur Andersen, “Thus, Jefferson Solutions’ conclu-
sion that the proposed relocation would result in lower direct lease
cost to PTO is incorrect.”

Based on the data presented in the report, a PTO relocation from
its existing space to a consolidated facility would, in fact, result in
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higher direct lease cost. This is your classic apples and oranges
comparison game.

In addition, Department of Commerce’s Inspector General is con-
cerned about the construction because of inadequate space plan-
ning and the risk of an expensive build-out.

An analysis of the cost associated with construction of the new
PTO office space reveals that total construction and mortgage cost
for the 20-year lease are estimated at $1.6 billion. This is twice the
cost of the Ronald Reagan Building.

After 20 years, the Federal Government won't even own the
building. What will taxpayers have to show for a $1.6 billion build-
ing? Absolutely nothing.

The most popular counter-argument advanced by proponents of
PTO relocation is that no tax dollars will be used for this cons.
Well, instead of requiring the American taxpayer to shell out the
money, large and small inventors will be made to pay more in fees
to construct the new complex.

Senator CHAFEE. Mr. Williams, you're going to have to wind up
here.

Mr. WiLLiams. OK.

CAGW recommends that legislation to privatize PTO has passed
the House and awaits action by the Senate, so let’'s take a step
back. Let's not put the cart before the horse.

Second, the Arthur Andersen report calls into question the entire
basis and rationale for moving to a new relocation, and this de-
serves greater scrutiny.

This concludes my testimony, and I'll be glad to answer any
guestions you may have.

Senator CHAFEE. Thank you, Mr. Williams.

Let me just say this about the move. Obviously, we have a duty
to look at expense factors. But running any organization that's
scattered in 18 buildings seems to me to be a formula for disaster.
So | believe consolidation make sense. The expenses are important,
and they should be reviewed, but having people scattered in 18 lo-
cations for one organization seems to me not a good way to do busi-
ness.

Now, both you and Mr. Sepp mentioned the Arthur Andersen
study. We'd like to get copies of that. Can you provide us with cop-
ies of that, Mr. Sepp?

Mr. SEPP. Yes.

Senator CHAFEE. Who's got the copies?

Mr. SEpPP. We both do.

Senator CHAFee. OK. I'll choose you, Mr. Sepp, if you could be
responsible for seeing——

Mr. SEPP. Sure.

Senator CHAFEE. When could we get those? Today?

Mr. SEPP. Yes.

Senator CHAFEE. All right. |1 would appreciate that.

Next, I'd just like to put one thing to rest, if I might.

To show you how we can stay on the high level, let's concentrate
on the $250 shower curtain. It is my understanding that there is
a list of amenities or furnishings that GSA provides for an organi-
zation, and if the organization wants to spend all of it on shower
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curtains at $250, that's fine. The only thing is, there wouldn't be
any money for chairs in the rooms. That's the way | understand it.

I don't think we ought to keep beating up on $250 shower cur-
tains, because it all comes out of one pot. Each of us as Senators
are given X dollars to run our offices. Presumably we could spend
an exorbitant amount on sofas, but, if so, we wouldn't have any
money left for paper or stamps or whatever it might be.

If you want to argue against that, Mr. Williams, you go ahead.

Mr. WiLLiams. Well, with all due respect, Senator, the Foley
Square Courthouse in New York, as | mentioned, had $120 million
in change orders, and $60 million of those dollars were not account-
able in a competitively bid process. So——

Senator CHAFee. That's a different subject from these fur-
nishings for the project, though.

Mr. WiLLiams. There are opportunities to spend more money
when it comes to the build-out and other costs.

Senator CHarFee. Well, | think your points about the Foley
Square Courthouse—obviously, that must have been done before |
was chairman of this committee.

[Laughter.]

Senator CHAFEE. But | don't dare look.

Senator Warner, what would you like to do? Why don’t you take
over. It's your subcommittee.

I want to thank everybody for testifying. There's one more panel
to come.

Senator WARNER [ASSUMING THE CHAIR]. Thank you, Mr. Chair-
man. | apologize for my absence. We had a death in the family, and
I was privileged to give the eulogy. And then, once on the plane,
the plane malfunctioned and returned to the airport. Everybody
has been through these experiences. But anyway, I'm here.

What I'd like to do, with the concurrence of my good friend and
colleague, is to bring panel one back and propound a series of ques-
tions which | hope can begin to right this listing ship a little bit,
so if Mr. Peck and Mr. Lehman will return, | thank them.

Now, Mr. Peck, in 1995 you, along with the existing landlord,
testified before this committee in support of the committee-passed
resolution. What, in your opinion, has changed since that time?

Mr. Peck. Just to correct the record, it wasn't me in 1995, but
it was my predecessor. GSA did testify in favor.

Nothing has happened since that time to change our basic con-
clusion about the advisability of going ahead with this project in
this manner.

Senator WARNER. All right. And | note the following. The com-
mittee transcript, in which the Charles E. Smith Companies testi-
fied, says, “We should note that the Smith Company has been
pleased in the manner in which this solicitation has been managed
by both PTO and GSA.” That was said by their Group Senior Vice
President for the Charles E. Smith Companies, accompanied by Mr.
Cogood and one of the CEOs.

The second one, Mr. Peck. The Patent and Trademark consolida-
tion has received criticism for providing day care centers, fitness
centers, and cafeteria space. Are these types of facilities included
in other ongoing Government procurements?
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Mr. PEck. Yes, sir. | can report to you that GSA operates—or at
least houses in our buildings across the country—109 day care cen-
ters. | don't know the numbers on cafeterias or fitness centers, but
I can tell you that they are, in large buildings, more the rule than
the exception.

Senator WARNER. Mr. Lehman, what assurances are you pre-
pared to give this committee and the Congress that you are pre-
pared to control the costs on this project?

Mr. LEHMAN. Mr. Chairman, the budget process will provide a
careful check on our spending. Any requests for funds will be re-
viewed by me, by the Secretary of Commerce, by the Office of Man-
agement and Budget, and by the Congress, of course.

Second, the memorandum of understanding between the General
Services Administration and the PTO incorporates a number of cost
control measures.

Also—and | referred to this earlier, in my earlier testimony—the
Inhofe-Brownback amendment to the appropriations bill, and we
support that amendment, places caps on build-out and moving
costs comparable to the amounts to be spent to build-out and move
other Federal agencies. We welcome that amendment, and we have
never intended, never intended at all, Mr. Chairman, to spend
more than our counterparts in other agencies. Hopefully, if any-
thing, we’ll come out with a little less.

Senator WARNER. Thank you.

Have either you or Mr. Lehman or anyone in your respective or-
ganizations seen the Arthur Andersen report?

Mr. PEck. Senator Warner, | just saw it for the first time about
10 minutes ago, but | have not really had a chance to review it.

Mr. LEHMAN. No, sir, | haven't seen it.

Senator WARNER. Now we'll resume the questions to panel 2, and
I'll defer to my colleagues, if you wish to initiate a question or two,
and then I'll followup.

Senator SEssioNs. Let me ask the panelists, it seems to me—you
know, we've been accused of “living in spin” in this town, and ev-
erybody spins things a little; if they're for something, they put the
best look to it. But it seems to me—and I'll ask you if you agree
with this—that there has been a stated commitment to not in-
crease the rent, but the rent is just for a shell building, and there
have been extraordinary additional expenditures on top of that.
You've got the $88 million, plus another $29 million, for interior.
And if you figure that, you've exceeded the GSA standard of $36
per square foot to $58 per square foot. I'm not sure they disagreed
with me, but | wasn't sure.

Am | wrong about that? Would any of you like to comment on
it? Mr. Kirk?

Mr. Kirk. Thank you, Senator, | would.

The understanding that we have is that this cold, dark shell that
this SFO is calling for is going to be built out with this $88 million.
But this $88 million must come from the successful bidder. He
must pay for that out of the funds that he receives through the
rent. So whether the building is completed and he pays a given
amount of rent, or whether the building is not quite completed and
he pays a given amount of rent and provides the $88 million, the
rent won't change.
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As far as the above standard, AIPLA believe—at least our asso-
ciation believes—that this is something that the Patent and Trade-
mark Office employees are entitled to. We do not wish to treat
them as second class citizens. We want to give them the sort of—

Senator SessioNs. You want to give them a high standard. The
standard is $36, and you are prepared to go to $58, so the IG has
now made a decision on how palatial their offices should be.

Mr. Kirx. Well, as | said, we don't agree with your figure of $58,
but we believe that these people should be entitled to the same
kind of facilities that the private sector has so that we can get the
best qualified patent and trademark examiners and retain them in
the Office. It is important——

Senator SEssioNs. Are they entitled to better standards of office
space than any other Government employee?

Mr. KiIrk. | do not believe that they will have better quality office
space than any other Government employee with this prospectus,
Sir.

Senator SessioNs. And | believe the Inspector General’s Office
did conclude that the expenditure of an additional $29 million
would violate Federal law, without approval, and no approval has
been obtained.

Mr. Kirk. | would defer to the Inspector General to comment on
that, sir. That was not my understanding, though.

Senator SEssIONS. Let me ask Mr. Williams or Mr. Sepp if they
want to comment on any of that.

Mr. WiLLiams. Well, in particular, Citizens Against Government
Waste is concerned about the domino effect of this building. We are
talking now about a new U.N. building; that's probably going to
cost $500 per square foot. We need to put an end to this. The court-
houses were bad enough; Boston was bad enough; Foley Square
was bad enough; the Ronald Reagan Building was bad enough. We
need to put a stop to the extravagance that the Federal Govern-
ment is paying for. There is no surplus in Washington, and you
have to be more careful with the way you spend tax dollars or the
user fees that inventors pay.

Mr. SEPP. Senator, | also refer you to some testimony by Kenneth
Addison. He was not a witness for the committee today, but he
asked that his testimony be read into the record.

He said in his testimony, “While we have been told of the over-
whelming requirement for additional space, some 200,000 square
feet of currently leased space remain unoccupied. As for the new
building”—and I'm paraphrasing—"the need for and justification of
amphitheaters cannot be credibly established, and would seem to
represent a poor investment. Conversely, meeting rooms and audi-
toriums capable of accommodating several thousand people are
readily commercially available across the street.”

Now, obviously there is some doubt as to whether or not all of
these build-outs are necessary, and this is coming straight from
some of the users of the Patent Office.

Senator Sessions. Well, | understand that. We all have to do
sometimes with less than we would like. My wife had me look at
my son’s old car’s tires the other day. She wanted him to get a new
set, and | said, “l think you can get another quarter out of them
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before we buy a new set.” Now maybe if he has a wreck, I'll be in
trouble.

But you have to make decisions. We all do, and having things as
perfect as we would like is not possible.

But give it to me precisely, Mr. Kirk: the $29 million extra is
extra costs?

Mr. KIRK. Yes, sir.

Senator Sessions. And that would amount—if you added the $88
million and the $29 million together—it would amount to $58 per
square foot build-out, which would exceed GSA standard build-out
costs for a shell building?

Mr. KIRK. Senator, you can look at it from that perspective——

Senator Sessions. | mean, isn't what | said correct?

Mr. Kirx. Well, approached from that direction, that is correct.
But you could also say, Senator, that if you didn't have the build-
out and you had the warm, finished shell so that you don't need
the $88 million to finish the build-out, then you'd be back to the
basic $29 million. And as far as we are concerned, we believe that
this is something that is desirable.

Let me just say that | am somewhat troubled because it seems
to me that we are up here condemning the construction of the
Foley Square Courthouse, the Boston Courthouse, and some out-
house built by the Park Service. We're not talking about that. No-
body is supporting that. Nobody is supporting a $500 per square
foot building.

I looked up the cost of the Pentagon. The Pentagon is 3.7 million
square feet, built for less than $90 million. We could say, well, ev-
erything is outrageous compared to that——

Senator SEssIONS. The year was 1939-1940.

Mr. KiIrk. That's correct.

So | think we need to put this into perspective, and we believe
that this is a reasonable basis. But the bottom line for our associa-
tion, sir, is competition. Competition. Let us have competition and
let the best competitor get the bid.

Senator SEssioNs. Well, | am just trying to get at the right facts
and what the figures are, and it seems to me that we do have high-
er figures than are being represented. GSA figures are one thing,
but for the taxpayers and for the Government, it's GSA figures plus
the extra money, and that's where we have to evaluate whether or
not we've got a good cost.

And then, in addition to that, I think we could ask ourselves,
what about the Ronald Reagan Building, three blocks from the
White House? It came in, apparently, for less than this structure
would cost, certainly, over the life—about half of what this struc-
ture would cost over the life of the lease.

Have you figured that out, Mr. Sepp or Mr. Williams? Do you
have any numbers on that, what the total lease costs would be?

Mr. PEck. Yes, sir. | can tell you that the Ronald Reagan Build-
ing is financed through the Federal Financing Bank, so it enjoys
a much more favorable interest rate than could any private devel-
oper, and we're going to take PTO through a private development
process. But we pay the Federal Financing Bank $65 million per
year for the Ronald Reagan Building over the course of 27 years.

Senator Sessions. What does that mean?
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Mr. Peck. Well, it's costing us more for the Ronald Reagan
Building, if that's the answer. And it's probably about the same
amount of usable square footage.

Senator SessioNs. The numbers look almost exactly alike.

So it would cost you more. And what would be your annual pay-
ment on this building?

Mr. Peck. Our annual payment on this building is—today it is
approximately $57 million, but escalated to 2002, it will be about
$64 million. But again, the comparison with the Ronald Reagan
Building today would be $57 million.

Senator if I might, on this question——

Senator WARNER. On the question of comparisons, if you would
yield for a moment——

Senator SEsSSIONS. Yes, sir, | sure would.

Senator WARNER.——what if the PTO stays where they are?
What is going to be the cost to the taxpayer?

Mr. Peck. Well, the point is that per square foot, we are paying
the same amount for PTO in the existing location per rentable
square foot as we will in the other location. And the point that |
keep trying to make is that that rentable square foot dollar in-
cludes the cost of the $88 million fit-out. That's the way the private
sector real estate market works. It's included in that cost. The only
thing that is above that is the $29 million.

What | want to emphasize is that in the private sector, in the
real estate market, we are operating in the Government like the
private sector does. This is good news, and it is common—it is
usual—in the private sector that the landlord gives what is called
a “standard fit-out,” which most of us who have ever leased from
private landlords consider less than adequate, but nonetheless they
call it standard, and then you pay for what is called “above stand-
ard.” Maybe the terminology is unfortunate, but nonetheless, it is
quite common for people to pay “above standard” to get what they
believe is the minimally adequate build-out for their purposes.

Senator WARNER. Well, my only point to you, Mr. Peck, is that
when you represent that the cost of the fit-out is $36, and not
count the $29 million extra, you're not accurately representing the
cost of this building. When you add both together it comes out at
$58, and that exceeds the GSA standard.

Let me ask you this, though. With regard to the Ronald Reagan
Building, which was supposed to last 200 years and be owned by
the Government, the cost per year is the same, virtually, as this
building will be, and after 20 years we will not have anything.

Mr. PEck. As Commissioner Lehman noted, we may have an op-
tion to purchase the building at some point, but the Government
made a decision to build this as a leased structure some time ago.

Senator WARNER. | may have been here, but I've been denying
responsibility for a lot of decisions since | haven't had 2 years here
yet.

[Laughter.]

Senator WARNER. | understand. There was a lot of decision-
making went into that. But as Senator Smith said, maybe we ought
to think about that and learn from this process. If we can buy a
building for the same cost that it takes to rent one, then maybe we
need to rethink how we do business.
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Mr. Chairman, thank you for your leadership on all these issues.
I've got to get back on the bridge of this ship and get it going
again. I'm in favor of this project, and I'll get it going here in a mo-
ment.

But let me bring to your attention the following. In the testi-
mony, Mr. Peck, | quote, “If the project is delayed, extending exist-
ing leases with fundamental building improvements to match mar-
ket comparables will cost an additional $6.4 million annually, $32
million over the typical 5-year lease extension.”

So there are some savings to the taxpayers associated with this
move, in your judgment?

Mr. PeEck. Yes, sir. As we noted, it would cost the landlord
money, which would be passed on to us, to bring these buildings
up to the same standard.

Senator WARNER. Sure.

I want to first ask Mr. Kirk, you are one of the usual organiza-
tions that you represent. Is there any truth to the rumor that the
inventor community somehow is not in favor of this project?

Mr. Kirk. Clearly there are certain inventors that have ex-
pressed opposition to this, Senator Warner, but the members of
AIPLA who represent private and corporate inventors before the
Patent and Trademark Office have not seen that. We believe that,
given the information that the cost to the Patent and Trademark
Office, which is passed along in user fees, is going to be less under
this new procurement than the office would otherwise be paying
today. When this information is placed before any person—be it an
inventor or a person in the street—"Would you rather pay less than
more?” And they say, “Less.”

So we believe that with information, there will be a lot of support
for this going forward.

Senator WARNER. All right. Thank you very much.

This record will remain open. If some of those groups want to
submit testimony, | invite them. The purpose of this hearing is to
bring as much daylight as | can possibly shed on this project.
That's the sole reason for doing it, because this project is going for-
ward as of now. There is no further action required, but I felt obli-
gated, since one of my colleagues had gone to the Floor and
brought to the attention of the Senate a very distressing set of
facts, and | gave him the opportunity—he’'s otherwise engaged,
Senator McCain; he may yet come—but the point is to bring day-
light and to invite all to submit their views on this project. So I'm
inviting that.

Now, Mr. Sepp, I've had a long relationship with your organiza-
tion. Have you checked the archives?

Mr. SEPpP. Oh, yes. You've won our “Taxpayer Friend” award a
number of times.

Senator WARNER. So | try to do the best | can.

[Laughter.]

Mr. SeEpp. We appreciate it.

Senator WARNER. | had to drag that out of you, but you're getting
there.

You know, it's interesting. We cannot be unmindful of what's
going on in our city today. And there’'s an accusation that's going
around that's called “fairness.” My question to you, have you
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availed yourself of an opportunity to sit down and talk to either the
PTO or the GSA allow them to speak to some of the very dramatic
points that you've raised here today, and elsewhere?

Mr. Sepp. Well, as | am not responsible for the Government Re-
lations portion of our campaign, | personally have not met with any
representatives of GSA or PTO. However, | believe there is an on-
going dialog between my colleague, Al Cors, our Vice President for
Government Affairs, and GSA and PTO. | would be happy to fur-
nish you with additional information on that once | get into contact
with Mr. Cors.

Senator WARNER. Well, it's interesting. We invited Mr. Cors to
testify today and he declined. You're aware of that?

Mr. SEPP. Yes.

Senator WARNER. So the most you can say is that you believe,
you just have no——

Mr. Sepp. Well, part of the problem is, of course, that we were
contacted about this hearing with, unfortunately, very short notice,
and Mr. Cors had a previous engagement——

Senator WARNER. | accept that.

Mr. SeEpp.——that he simply could not break out of. But to my
knowledge, there is an ongoing dialog——

Senator WARNER. Well, would you provide for the record his re-
sponse to this question at your earliest opportunity?

Mr. SEPP. Yes. Certainly.

[Information to be supplied follows:]

REsPONSE OF AL CoRs, JR., VICE PRESIDENT FOR GOVERNMENT AFFAIRS NATIONAL
TAXPAYERS UNION

As Vice President for Government Affairs at National Taxpayers Union, | have
made a substantial effort to seek out information from the U.S. Patent and Trade-
mark Office (PTO) regarding their proposed relocation.

Mr. Sepp is correct that | have been engaged in a written dialog with PTO. Upon
receiving a request from PTO for a face-to-face meeting, | suggested that such a
meeting might be more productive if | were to provide a written framework of con-
cerns and questions beforehand. On August 14, | submitted a six-page letter to Mr.
Q. Todd Dickinson, Deputy Assistant Secretary of Commerce and Deputy Commis-
sioner of Patents and Trademarks, containing detailed and specific questions rang-
ing from the lease proposal’'s usage of “occupiable” and “rentable” square feet, to the
methodology of the Deva and Associates report.

Despite having contacted Mr. Dickinson on August 27 regarding the status of my
letter, | did not receive a reply until September 16. Mr. Dickinson’s 2% page letter,
dated September 11, ignored most of my specific questions. In fact, much of the lan-
guage in the letter reads as if it were taken from stock paragraphs in PTO’s pro-
motional literature on behalf of the lease proposal.

My letter to Mr. Dickinson concluded that “Your answers to the preceding ques-
tions will help us to prepare for the meeting you have proposed.” PTO’s anemic re-
sponse indicates to me that the Government's motives for seeking a face-to-face
meeting are grounded not in the desire to have a mutually beneficial dialog, but
rather to script a public relations event. Nonetheless, | remain ready and willing
to meet with any PTO or other Government officials, should more complete answers
to my questions be forthcoming.

In response to your request for full disclosure, | ask that my attached letter to
Q. Todd Dickinson, as well as Mr. Dickinson’s reply, be read into the hearing record.

ASSISTANT SECRETARY AND COMMISSIONER OF PATENTS AND TRADEMARKS,
PATENT AND TRADEMARK OFFICE,
U.S. DEPARTMENT OF COMMERCE,
Washington, DC 20231, September 11, 1998.

MR. AL CoRs, JRr.,
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Vice President for Government Affairs,
National Taxpayers Union,

108 North Alfred Street,

Alexandria, VA 22314.

DearR MR. Cors: This is in response to issues raised in your August 14 letter re-
garding the Patent and Trademark Office’s (PTO) proposed long-term lease of space.
While no taxpayer dollars are involved in this project, we recognize the Union’s long
history as a guardian of the public’s pocketbook, and assure you that we are equally
committed to the cost-conscious management of our customers’ fees.

The PTO presently occupies space in 17 buildings in Crystal City, with varying
lease terms. The majority of our space is occupied under leases that expire or are
cancelable between 2001 and 2004. With these dates fast approaching, we believe
it makes good business sense for the PTO to proceed with a competitive procure-
ment to obtain space for our operations in the future. Our need for space exists
whether or not legislation is passed that changes the structure of the PTO.

Given the Union’s commitment to cost-conscious government management, we
hope that you would support our goal—using competitive procedures to select a de-
veloper for a facility that offers the greatest value to the Government at the best
lease rate. While some would prefer that we limit our space negotiations to a single
source, our great American system of open and free business competition has his-
torically produced proven benefits in value and cost savings. We believe the PTO'’s
open competitive procurement will allow us to leverage those benefits to the advan-
tage of our customers and the American people. This plan for procuring space is
predicated on our commitment to wise and efficient use of our customers’ fees.

As you may know, a number of studies have been commissioned to review this
procurement. All of them have found that the procurement has proceeded in a com-
pletely open and fair manner and that proceeding in this fashion would be the most
cost-effective solution to our long-term need for space.

For example, the Business Case Analysis developed for the PTO by Deva and As-
sociates, P.C. concluded that “. . . PTO should proceed with the competitive pro-
curement of a consolidated lease because the agency will incur, over the 20-year
lease period, $72,395,278 less in costs in the consolidated scenario than in the un-
consolidated scenario.”

A review by Jefferson Solutions also found that PTO should continue our consoli-
dation effort. In their report of May 15, 1998, they concluded that our methodology
is sound, and should produce an economic benefit for the agency. They note, for ex-
ample, that our present average rental rate is well above the market price for com-
parable space.

Our approach has also been verified in an independent review by the Office of the
Inspector General of the Department of Commerce. The IG also found that our
strategy is reasonable, and that our approach should result in long-term cost sav-
ings. In its report, the IG confirmed the analysis that our current leased space is
more expensive than the target amount that has been authorized by Congress.

With regard to your question concerning waiting until the adjournment of the
105th Congress, it is our understanding that its planned adjournment is sometime
in early October. If the project proceeds, GSA will not award the lease consolidation
contract until sometime after that date.

With regard to furniture and other items which you have addressed, the dollar
figures associated with those items were developed in response to the broader ques-
tion of the maximum that the entire project might cost and whether there would
still be an overall cost savings. Even in such a “worst case scenario”, we would still
realize a minimum savings of $72,000,000 for our customers over our current lease
over the lease term.

However, as | discussed personally with you and wish to reiterate, the PTO is not
going to purchase “$250 shower curtains, $870 waste receptacles, $750 cribs, $309
ash cans or $1000 coat racks.”

Your questions also indicate a concern with certain physical features of the SFO.
Our analysis is that such facilities are cost-effective and have become standard in
both private and public sector business development. Such facilities are commonly
included in newly consolidated Federal facilities and are often added to existing
buildings. Especially in the current economy, we face a challenge in recruiting and
retaining the employees that we need to serve our customer base. These amenities
not only promote employees’ physical and mental fitness; they become part of a
package that allows the PTO to attract and retain the best.

You question some of the costs associated with specific features for public areas.
The SFO requires that lobbies “shall employ high-quality materials which are dura-
ble and easily maintained”, which is good building practice in heavily trafficked pub-
lic areas. The materials listed are similar to finishes in many of the PTO’s existing
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buildings. In addition, the SFO does not require trails, fountains, sculptures, or am-
phitheaters; such features are merely listed in the SFO as examples of superior site
design elements in an overall landscape plan and can, incidentally, be found at
PTO’s existing Crystal City location. The developer can choose to include them or
not, at its own discretion.

As | have indicated to you, | feel that many of the concerns raised by your ques-
tions can be best addressed through an open discussion, and wish to reiterate our
invitation to meet with us. The PTO believes strongly that we have developed a rea-
sonable and cost-effective approach to solving our long-term space needs, an ap-
proach that is mindful of our responsibility to those who pay the fees that support
our organization—our customers.

Sincerely,
Q. TopD DICKINSON,
Deputy Assistant Secretary of Commerce
and Deputy Commissioner of Patents and Trademarks.

NATIONAL TAXPAYERS UNION,
Alexandria, VA, August 14, 1998.

MR. Q. Tobb DICKINSON,
Deputy Assistant Secretary of Commerce
and Deputy Commissioner of Patents and Trademarks,
U.S. Department of Commerce,
Patent and Trademark Office,
Washington, DC 20231.

Dear MR. DickiNnsoN: Thank you for your recent letter and for your offer to an-
swer more detailed questions regarding the Patent and Trademark Office (PTO) pro-
curement of new facilities. In the interests of continuing our dialog, | have enclosed
a series of questions related to our concerns. Your candor and specificity would be
appreciated. Regarding:

Reorganization

PTO may be entirely reorganized if the PTO privatization legislation currently
pending before Congress becomes law. If the legislation passes, how will it impact
your staffing levels and space needs?

Will PTO need more or less space? How much?

Please provide a detailed list of your staffing and space assumptions if the legisla-
tion passes.

It would be implausible to imagine that passage of the legislation would have no
impact on space. Why haven't you submitted two space plans to GSA, one if the leg-
islation passes, and one if it does not?

Why would it not be more prudent to wait until the conclusion of the 105th Con-
gress, to see if Congress has either passed the legislation or not, and then submit
a revised plan of space needs to GSA? Couldn’t PTO simply remain in their current
buildings for the period of this brief delay?

1G Report

The Inspector General of the Department of Commerce issued a report on the
PTO headquarters consolidation that listed 11 specific recommendations. Please an-
swer the following questions in response to each specific recommendation (i.e., 11
separate answers to these questions):

A) Do you agree with the recommendation? If you disagree, please state your rea-
sons.

B) Do you intend to implement the recommendation?

C) What is the status of implementing the recommendation?

D) If the recommendation has not been implemented, since it has now been 5
months since the IG Report was submitted, in detailed fashion, why have you not
implemented the recommendation?

E) If the recommendation is not implemented, when do you anticipate that it will
be implemented?

Extravagant space items

Why does the SFO list outdoor amphitheaters? Did you ask GSA to include this
item? What is the justification for it? Is this a wish or a genuine need; in other
words, could you accept space without it?

Why does the SFO list jogging trails? Did you ask GSA to include this item? What
is the justification for it? Is this a wish or a genuine need; in other words, could
you accept space without it?
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Why does the SFO list fountains? Did you ask GSA to include this item? What
is the justification for it? Is this a wish or a genuine need; in other words, could
you accept space without it?

Why does the SFO list sculptures? Did you ask GSA to include this item? What
is the justification for it? Is this a wish or a genuine need; in other words, could
you accept space without it?

Furniture and Deva Report

Did the purchase prices for the furniture listed in the Deva Report come from the
standard GSA office supply schedule? If not, how were the prices calculated? What
assumptions were used? Please provide written back-up material detailing the speci-
fications for each item listed in the report.

We understand that PTO now takes the position that it may not necessarily in-
tend to spend all the money on all the furniture items listed in the Deva Report.
Is that true? If so, why did PTO send that report to Congress without that qualifica-
tion?

If the report was submitted to Congress without the qualification, what does that
imply about PTO’s commitment to cost control?

We understand that PTO views the costs for the furniture items listed as “worst
case scenario” figures. Is this true? If so, how were these “worst case” figures deter-
mined? Were they based on actual costs from some type of catalogue, supply sched-
ule or other source? If so, please provide copies of the support materials detailing
the costs.

If the furniture section of the Deva Report lists costs that you do not necessarily
intend to follow, does that mean that there are other sections of the report that PTO
does not necessarily intend to follow?

If so, what are these sections and why does PTO not intend to follow them?

If not, what language in the report indicates to the reader that PTO does not nec-
essarily intend to follow the cost figures listed for furniture, and what language in-
dicates that the other sections of the report are valid and accurate, will be followed,
and should be taken at face value?

If PTO'’s position is that they are not necessarily bound by the costs in the fur-
niture section of the Deva Report, does that not call into question the validity of
the entire Deva Report?

PTO has stated on a number of occasions that it feels it is less expensive to move
to a location rather than to stay in its current location. PTO commissioned the Deva
Report to justify that decision. Yet PTO has an office of space planning to perform
this very type of analysis. Why did PTO need to retain an outside consultant to per-
form the same work?

Specifically what are the areas of inadequacy within PTO's office of space plan-
ning that needed to be supplemented by outside counsel?

The Deva Report was originally supposed to cost $235,000. Is this figure accurate?
Why was such an expensive report commissioned?

The Deva Report eventually came in well over budget and well over deadline. We
understand that the cost escalated almost 40 percent to $327,000. Is this the final
cost? What was the justification for the cost overrun?

We understand that the Deva Report was originally intended to take 4 months
to complete. Is this accurate? We understand that PTO gave Deva and Associates
six separate time extensions. Is this accurate? What was the justification for the
delays?

When was the final report sent to PTO? How many months over the original
deadline was the report sent to PTO?

Since the Deva Report was well over budget and well over deadline, what does
that imply about the quality of work produced by Deva and Associates and about
their own commitment to cost control, let alone evaluating the cost control of the
PTO headquarters consolidation?

Deva and Associates wrote to PTO stating, “we do not express an opinion on
whether the ‘Business Case Analysis of Space and Facilities Management’ is pre-
sented in conformity with the American Institute of Certified Public Accountants
presentation guidelines or on whether the underlying assumptions provide a reason-
able basis for the presentation. Had we performed additional procedures, other mat-
ters might have come to our attention and would have been reported to you.” How
could PTO spend $327,000 for a report and not make sure that standard accounting
rules were followed?

How could PTO spend $327,000 for a report that did not have Deva and Associ-
ates provide their professional opinion on the adequacy or inadequacy of the as-
sumptions that underlie the entire report and its ultimate conclusions?
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Since Deva and Associates did not certify that standard accounting rules were fol-
lowed and since they took PTO’s assumptions at face value, without critical com-
ment on their adequacy, don't these factors call into question the entire reliability
and value of the report?

Please provide a list of each office in Congress to which PTO sent the report.
Please provide the dates for transmittal of each report that was sent.

Please provide a list of each person who received the report outside of Congress.
Please provide the dates for transmittal of each report that was sent.

Please provide a copy of the transmittal letter, and/or any other written or e-mail
materials that were sent to Deva and Associates, starting with the first contact PTO
made with Deva concerning this study, up to the present date.

Deva and Associates separated their work assignment into various subtasks. One
of them was to “identify external sources for project inputs.” Besides materials re-
ceived from PTO and GSA, please provide a list of the people Deva and Associates
interviewed outside of government to produce their report. Please also provide a list
of the documents Deva and Associates reviewed from non-governmental sources.

Why does PTO need 175 projection screens? Couldn't PTO make due with a small
number of mobile screens at each building, kept in a central storage location, and
used as needed? If so, how many?

Why does PTO need 18 showers? Couldn't PTO make do with less? If so, how
many?

Why does PTO need 19 beds? Couldn’t PTO make do with less? If so, how many?

Jefferson Solutions Report

Please provide a copy of the transmittal letter, and/or any other written or e-mail
materials that were sent to Jefferson Solutions, starting with the first contact the
Department of Commerce made with Jefferson Solutions concerning this study, up
to the present date.

How much did the report cost?

The Department has space planning professionals who perform the very type of
analysis required under P.L. 105-174. Why did the Department need to retain an
outside consultant to perform the same work?

Specifically what are the areas of adequacy within the Department's space plan-
ning professional staff that needed to be supplemented by outside counsel?

Please provide a list of each office in Congress to which the Department sent the
report. Please provide the dates for transmittal of each report that was sent.

Please provide a list of each person who received the report outside of Congress.
Please provide the dates for transmittal of each report that was sent.

Page A-7 of the report states, “PTO currently has 31 leases, averaging $27.89 per
occupiable square foot . . . The proposed lease as outlined in the Prospectus will
reduce this cost to $25.41 per square foot, expressed in 1998 dollars.” This state-
ment is the key evidence cited to justify the bottom line conclusion of the report—
that it is more expensive to stay in the current location than to move. Interestingly,
the first figure cited is expressed in terms of “occupiable square feet,” while the sec-
ond figure is expressed as simply “square feet.” Is the $25.41 figure cited occupiable
square feet, rentable square feet, or some other type of measurement of square feet?

It appears that figure may be actually “rentable” square feet. If this is true, then
Jefferson Solutions has used two entirely different standards to calculate costs and
determine whether moving or staying is less expensive. This would, of course, make
the comparison invalid. Here is why it appears that the $25.41 figure is “rentable”
square feet. $24 per “rentable” square foot is the prospectus rent target. That figure
was in 1996 dollars. 2.9 percent is the inflation escalator that has been used all
along on this procurement. If the $24 figure from 1996 is multiplied by the inflation
escalator, it equals the exact same figure in the Jefferson Solutions Report—"$25.41
per square foot, expressed in 1998 dollars.” Is this indeed how Jefferson Solutions
arrived at this figure?

If so, does that not mean that Jefferson Solutions has used two different stand-
ards (“rentable” vs. “occupiable” square feet) to compare the cost of moving vs. stay-
ing?

If so, does that not invalidate the conclusion of the report—that it is less expen-
sive to move, than to stay?

If so, shouldn't the same standards be used to accurately compare the costs of
moving vs. staying (i.e., either occupiable vs. occupiable or rentable vs. rentable)?

What is PTQO'’s calculation of the cost of moving vs. staying, comparing occupiable
square feet to occupiable square feet?

What is PTO’s calculation of the cost of moving vs. staying comparing rentable
square feet to rentable square feet?
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Above standard build-out

Please provide a detailed breakdown of the $29 million cited for above standard
build-out, listing each item covered within this figure. Provide a detailed specifica-
tion for each item.

Are above standard build-out costs in addition to the furniture and other move-
in needs in the Deva Report?

Please provide a chart that shows the total build-out costs for the entire procure-
ment, broken down for the categories of general office space, special use space,
multi-use space, and other space, along with whatever subcategories apply to these
general categories. In doing so, indicate the cost per occupiable square foot for: spe-
cial use space, multi-use space, and other space; in other words for any space that
does not fall within the category of general office space whose costs would be $36.69
per occupiable square foot.

Fitness Center, Day Care, and Cafeteria

PTO has requested that its office space include a cafeteria. Is this a wish or a
genuine need; in other words, could you accept space without a cafeteria if you had
to? Do you have any data to show the lack of restaurants within the general vicinity
of the three sites that are now up for bid?

PTO has requested that its office space include a fitness center. Is this a wish
or a genuine need; in other words, could you accept space without a fitness center
if you had to? Do you have any data to show the lack of private fitness centers with-
in the general vicinity of the three sites that are now up for bid?

PTO has requested that its office space include a day care center. Is this a wish
or a genuine need; in other words, could you accept space without a day care center
if you had to? Do you have any data to show the lack of private day care centers
within the general vicinity of the three sites that are now up for bid?

Instead of PTO operating a cafeteria, fitness center, and day care center, could
the space plan simply provide for vacant commercial space, and then encourage pri-
vate sector bids to open a privately run cafeteria, fitness center, and day care cen-
ter?

Could you support that alternative?

If that alternative we—chosen, wouldn’t that save the costs of such items as inte-
rior build-out and furniture?

Your answers to the preceding questions will help us to prepare for the meeting
you have proposed. We may have additional questions, but this should be a good
start.

Thank you again for your cooperation. We look forward to your answers.

Sincerely,
AL CoRs, JRr., Vice President for Government Affairs,
National Taxpayers Union.

Senator WARNER. Can either Mr. Peck or Mr. Lehman corrobo-
rate the fact that the organization which Mr. Sepp is representing
today did or did not at any level in your organizations make con-
tact for the purpose of exchanging facts?

Mr. LEHMAN. Mr. Chairman, we on several occasions attempted
to contact the organization that you referred to, and in fact we
have written a letter—two separate letters—requesting that they
come and get a complete briefing on what we're doing. And we
have yet to receive any response to that, other than “no.” There
have been some telephone conversations——

Senator WARNER. Did they give you a written response that said
no?

Mr. LEHMAN. No, | don't believe we received any—we received
some questions from them, but they declined to meet with us and
receive a briefing on the matter.

Senator WARNER. Mr. Peck?

Mr. Peck. Mr. Chairman, our staff here, including a couple of
people who are intimately involved with this project, tell me that
they have not met with NTU, nor had a request to meet with them
from NTU. But | can't speak for the entire organization, obviously.
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Senator WARNER. You have a lot of very important factual infor-
mation, Mr. Sepp, which you have included in your testimony, and
indeed used in your public—and you have a perfectly legitimate
right; I'm not contesting that. Are you at liberty to tell us the
sources of those facts?

Mr. SEpp. Well, we have been contacted by a number of organiza-
tions due to our work on things like the Reagan Building, for exam-
ple. We appeared in the press, speaking out on Federal public
works projects. | know that——

Senator WARNER. We'll let you stick to this particular project.
Are you at liberty to tell us from whence you got a lot of the infor-
mation?

Mr. Sepp. Well, as a result of our public presence on this issue
we've been contacted by groups, such as Patent Office Professional
Organization. | know that Citizens Against Government Waste, as
well, with its involvement in this issue, has certainly shared infor-
mation.

Senator WARNER. I'm reading from an article in the Fairfax Jour-
nal, which is a very large newspaper in Northern Virginia, and it
is Friday, September 18, 1998.

Mr. SEPP. Oh, yes. I'm aware of that.

Senator WARNER. And they make the following allegation: “The
group”—referring to you—"a nonpartisan independent research
group, working for lower taxes, admitted using materials supplied
by Smith"—that's Charles E. Smith—"and the press releases issued
by Smith, and the group’s Vice President for Government Rela-
tions, Mr. Cors, met with the Patton-Boggs staffers to discuss the
PTO.”

Do you have any means to verify the accuracy of that statement?

Mr. SEPP. Oh, yes. We have received information from the Smith
Company, along with many other organizations.

Senator WARNER. They have a perfect right to do that. Mr. Cors
met with them, but | am somewhat taken aback that he did not
take the initiative to meet with either of the sources of a different
side of facts.

Mr. SeEpp. Well, of course, as the gentleman pointed out, there is
apparently some written dialog between Mr. Cors and the Govern-
ment.

Senator WARNER. Well, that concludes my questioning of this
panel—one other question here, to Mr. Sepp, please.

The Senate Environment and Public Works Committee conducted
three individual hearings on the subject of the PTO. This com-
mittee has also placed an extremely low rent cap on what GSA can
pay to lease space for the PTO in the committee’s resolution.

Is it your opinion that the Government should not attempt,
through competition, to obtain the best quality facility it can use
for these rent dollars?

Mr. SEPP. | certainly believe that competition belongs in Govern-
ment procurement policies, as well as a fair and level playing field.
It is the position of my organization that the lease option needs
further examination and ought to be compared with buying a build-
ing outright, locating at another site, or renovating existing facili-
ties. We do not have a particular guiding preference, except that
at this point, among the current alternatives, we think that ren-
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ovating existing space would be preferable to leasing. That does not
rule out other options.

Senator WARNER. | can understand that, and you have a perfect
right to make that assumption. But do you think it has been a level
playing field?

Mr. Sepp. At this point, no. As my testimony indicates, and |
would invite you to review it—

Senator WARNER. | have looked it over, yes.

Mr. Sepp.——there is at least one differing opinion from an Ar-
thur Andersen study that the lease option is not necessarily the
most cost-effective one.

Senator WARNER. And we, the committee, now have in our pos-
session as of today, together with the other two witnesses, the Ar-
thur Andersen report.

Mr. Sepp, in your testimony you state that you are convinced
that an upgrade of the PTO'’s current facilities is the most “respon-
sible” approach for the taxpayer.

Is it your position, then, that the responsible action in this mat-
ter would be to negotiate a sole source lease with the PTO’s exist-
ing landlord, without competition, to serve as a check on the fair-
ness of the current landlord’s offer?

Mr. SeEpp. Not at all, Senator. As the second portion of my quote
in the testimony indicates, we could also support additional options
in other States, as well as the choice of building rather than leas-
ing, should further study prove any of these courses to be more
cost-effective.

Senator WARNER. All right. That concludes all my questions.

Senator do you have any followup?

Senator SessioNs. With regard to the $88 million build-out, Mr.
Peck, is that figure a ceiling or not? Can it be exceeded?

Mr. Peck. It cannot be exceeded for the very reason that it is em-
bedded in the rent, which we are going to pay to whoever wins this
competition.

Senator SEssioNs. Could you agree to pay a higher rent if that
figure went up?

Mr. Peck. Would we?

Senator SEssions. Is there anything in the contract that would
allow you to avoid that?

Mr. Peck. No, sir.

Senator SessioNs. With regard to the $88 million, it is your testi-
mony that there is a ceiling on that? That's all | was asking.

Mr. PecK. Yes, sir, there is a ceiling in our solicitation.

Senator Sessions. A ceiling in what?

Mr. Peck. In our solicitation, yes, sir.

Senator SessioNs. Are those the kind of ceilings that can be
raised by mutual agreement of the parties?

Mr. Peck. No, sir, because we are bound by the action of this
committee and the House committee on a maximum rent that we
can pay to the offerors.

Senator Sessions. Well, we have this habit, you know, of build-
ing buildings; Ronald Reagan started it at $382 million and ended
up at $800 million. Are you prepared to tell us that you will not
come back and ask for a higher rent because of unexpected costs?
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Mr. Peck. Senator, | would never say never, but it is important
to point out that the Ronald Reagan Building was built under a
completely different kind of financing scheme, as were some of the
other projects noted by some of the members of the panel.

Senator SessioNs. Well, | guess the truth is, then, that there is
no legal prohibition that would prohibit—that would guarantee the
taxpayers today that they wouldn't be faced with a negotiated in-
crease in some of these costs?

Mr. Peck. Well, Senator, let me be clear. Assuming we issue the
go-ahead on this, we award the lease, it will only be awarded at
the maximum amount allowed us by the prospectus. In other
words, | am telling you right now that when we complete this pro-
curement process, we will award within the limit that Congress
made, which is to say to you, I am not coming back here to ask
you for more money on this lease.

Senator SeEssioNs. And with regard to the $29 million, that's a
matter that would be handled by the Patent Office, and not your
business?

Mr. PeEck. Yes, sir, but under the oversight of their Appropria-
tions Subcommittee and Committee, obviously.

Senator Sessions. Well, there has been oversight on all these
buildings where we've had cost overruns. I mean, the idea that
there is a firm ceiling in law is not fully accurate, | would say.

Thank you, Mr. Chairman.

Senator WARNER. I'm going to get around to reading my opening
statement after all panels have testified. But on page 2, Senator,
I say the following, “The approval resolution,” which | authored,
“establishes a rental cap of $24 per square foot. In 1998 dollars,
that is $25.41 for a rental square foot, which is less than the cur-
rent lease rate for PTO's existing leases. These leases average $26
per rentable square foot.”

Is that an accurate statement, Mr. Peck?

Mr. PeEck. Yes, sir.

Senator WARNER. Mr. Peck, the structured bidding for this put
a 10-mile radius around your existing location, is that correct?

Mr. Peck. Yes, sir—well, it's not 10 miles It's—if we move more
than 10 miles, we have to pay relocation costs.

Senator WARNER. And | want to get those relocation costs out.
Can you give us an estimate, if this thing breaks down and we
have to go beyond the 10 miles—to another State, for instance, to
Maryland, the District, whatever—does anybody have an estimate
of those costs?

Mr. Peck. It can be a very substantial amount. It depends on
where the employees live. It's about $35,000 to $40,000 per em-
ployee, the estimate of what it would cost to pay for the relocation.

Senator WARNER. Let’s provide the committee with your best es-
timate as to the associated costs connected with that very impor-
tant right which Government employees have, to be compensated
under that moving 10 miles. All right?

Mr. Peck. Yes, sir, we will.

Senator WARNER. And they are significant.

All right, that concludes our questions of this panel. | thank each
of you very much. | again apologize for my earlier absence.
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We will now take Panel Il1l. We have Mr. Frazier, Acting Inspec-
tor General, U.S. Department of Commerce; Mr. Allan Burman,
President, Jefferson Solutions; and Mr. Sam Collins, Engagement
Partner, Deva & Associates.

Mr. Frazier, thank you very much for responding to the commit-
tee’s invitation. We are anxious to receive your testimony.

STATEMENT OF JOHNNIE FRAZIER, ACTING INSPECTOR GEN-
ERAL, U.S. DEPARTMENT OF COMMERCE, WASHINGTON, D.C.

Mr. FrRazIER. Thank you, sir. Good afternoon, Mr. Chairman and
members of the committee. | am pleased to appear before you today
to discuss our review of the Patent and Trademark Office’s plan to
consolidate its facilities and operations and to accommodate its fu-
ture space requirements.

We in the Office of the Inspector General have a longstanding
tradition of reviewing many of Commerce’'s major real estate activi-
ties and working to promote the efficient management of the De-
partment’s facilities. Hence, we share the committee’s interest in
ensuring that PTO is housed in facilities that meet its needs in the
most cost-effective manner. To this end, we welcome the oppor-
tunity to discuss the findings of our review.

Given the size and importance of this project, our office con-
ducted a review to determine, first, whether it was justified, and
second, whether PTO was effectively managing the critical acquisi-
tion phase of the project. We examined PTO'’s acquisition planning
and procurement strategies, as well as its current working environ-
ment. We also examined the respective roles and responsibilities of
the Department, PTO, and the General Services Administration.
Our analysis did not cover the acquisition of new furniture or mov-
ing costs for the consolidated facility; that cost information was not
available before we issued our report.

The results of our review were mixed. PTO was doing a number
of important things well. Conversely, we identified areas of concern
that warranted the attention of the Department and PTO man-
agers. Let me briefly summarize for you our basic findings and rec-
ommendations, as outlined in our March, 1998 report. 1 will also
update you as to what actions PTO and the Department have
taken in response to our report.

First and foremost, we determined then—and continue to be-
lieve—that PTO has justified its need for more modern, contiguous
space that is, one, more efficient and less expensive than its cur-
rent facilities, and two, compliant with the Americans With Dis-
abilities Act and various local health and safety codes. We there-
fore recommended that the project continue.

At the same time, we have been very vocal in highlighting a
number of concerns and problems that we believe must be ad-
dressed to best minimize risk, improve efficiency, and keep the
costs in check.

We reported that PTO had not completed its space planning, pri-
marily because it had not reached an agreement with all of its em-
ployee unions over space-related issues. We also noted that PTO
had not considered the full beneficial effect of its systems re-engi-
neering efforts. As systems and processes become more automated
and more efficient, less paper and fewer employees will probably be
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needed. While PTO has reduced its space requirements by elimi-
nating the patent examiners’ paper search files, PTO believes that
greater benefits from automation and reengineering will not be re-
alized until it is moved into the consolidated facilities.

In addition, we were concerned over the build-out strategy that
PTO was pursuing. Our main concern was the lack of a ceiling on
the $29 million cost for the above standard build-out.

Another of our concerns was the lack of a written agreement be-
tween PTO and GSA. We were primarily concerned that without
such an agreement, the rights and obligations of each agency would
not be defined, including PTO’s right to relinquish unneeded space
to GSA.

We also noted that GSA's fees were not defined, and that this
could actually act as a disincentive for sound management prac-
tices.

Finally, we recommended that GSA continue in its role as the
lease development manager.

PTO, the Department, and GSA all responded to our draft r