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(1)

CONTINUATION OF OVERSIGHT OF THE WEN
HO LEE CASE

WEDNESDAY, SEPTEMBER 27, 2000

U.S. SENATE,
SUBCOMMITTEE ON ADMINISTRATIVE OVERSIGHT

AND THE COURTS,
COMMITTEE ON THE JUDICIARY,

Washington, DC.
The subcommittee met, pursuant to notice, at 9:03 a.m., in room

SD–226, Dirksen Senate Office Building, Hon. Arlen Specter pre-
siding.

Also present: Senator Torricelli.

OPENING STATEMENT OF HON. ARLEN SPECTER, A U.S.
SENATOR FROM THE STATE OF PENNSYLVANIA

Senator SPECTER. Good morning, ladies and gentlemen. We are
proceeding at 9 o’clock this morning because the objections are
being raised about proceeding beyond 11:30, so we wanted to get
started a little earlier. And since this hearing was scheduled, Sen-
ator Lott and Speaker Hastert have scheduled a meeting on the ap-
propriations bill for Labor, Health, Human Services, and Edu-
cation, a subcommittee which I chair, so I am going to have to ex-
cuse myself shortly before 11 o’clock. And there is quite a lot of
ground to cover, so we are going to start now.

As you all know, this is, in effect, a continuation of the hearing
from yesterday, and we are going to be looking at a fair number
of issues. At the outset, I think it is important to note the dif-
ference in issues between what Dr. Wen Ho Lee did as to
downloading and to the guilt which that evidence shows and to
which he has pleaded guilty, contrasted with the kind of treatment
which was afforded to him. Whether he was treated fairly or not
does not really impact on this guilt, and we all know that in our
society due process requires fair treatment for those who are guilty
of the most heinous offenses.

We are going to want to pursue the details of this early offer
which was referred to by Judge Parker, which we got into yester-
day with Mr. Bay to an extent, to examine the specifics as to what
the differences were between what was offered pre-indictment and
what was obtained on September 13.

We are going to get into the details of why action was not taken
against Dr. Lee earlier, with the evidence of downloading back in
1993 and 1994, and then what was found in April 1999 with the
search warrant. Director Freeh testified about this, saying it was
a very complicated case and could not have been acted upon until
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the indictment in December. We are going to want to explore that
in detail as to why not.

And then the elements of the offense, the question of the intent
to injure the United States, is something we are going to want to
take up in detail as to what constituted that, and then the issue
of the restraints, the manacles, the references to the Rosenbergs,
the erroneous testimony given, and an inference which may arise—
I say ‘‘may’’; I haven’t reached a conclusion on it—an inference
which may arise as to pressure to get Dr. Lee to plead guilty.

On our examination of the Dr. Peter Lee case, we had evidence
that the Government wanted a jail sentence there to make him
talk, put him in custody. And unless and until there are some very
solid reasons to explain the treatment for Dr. Lee, that inference
remains a distinct possibility. But that is what these oversight
hearings are about to try to determine.

So with that very brief introduction, we will proceed with the
witnesses, and we appreciate all of your coming. The witness list
has Mr. Edward Curran first, so we will start with you. And in ac-
cordance with our practice, we are going to seek to limit opening
statements to 5 minutes, leaving the maximum amount of time for
dialog, questions and answers.

Mr. Curran, welcome, and the floor is yours.
Mr. CURRAN. Thank you, Mr. Specter. I have no opening state-

ment.
Senator SPECTER. Mr. Parkinson.
Mr. PARKINSON. Mr. Chairman, as you know, the Director sub-

mitted a lengthy opening statement yesterday, so I don’t intend to
have an opening statement here, but I am happy to answer any
questions.

Senator SPECTER. Mr. Bay.
Mr. BAY. Mr. Chairman, I don’t have an opening statement ei-

ther. As you know, the statement yesterday was a joint submission
between the Department and the FBI.

Senator SPECTER. Mr. Robinson.
Mr. ROBINSON. I have no opening statement. We are happy to try

to answer your questions, Senator.
Senator SPECTER. Let us start with the statement made by Judge

Parker on September 13, ‘‘Before the executive branch obtained
your indictment’’—he was speaking to Dr. Lee—‘‘on the 59 charges
last December, your attorney, Mr. Holscher, made a written offer
to the Office of the U.S. Attorney to have you explain the missing
tapes under polygraph examination.’’

Now, Mr. Bay, what more did you get on September 13 than an
agreement to explain the missing tapes with the check of a poly-
graph examination?

Mr. BAY. If I could, Mr. Chairman, I would first like to explain
that Judge Parker qualified that remark at the sentencing hearing
because the lead prosecutor, George Stamboulidis, corrected him,
saying, you know, the Government responded and it is not just like
there is the December 10 letter and nothing else there in the
record. And Judge Parker admitted that there had been this ex-
change of correspondence, so I want to qualify that first.

Senator SPECTER. What portion of the transcript are you refer-
ring to now?
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Mr. BAY. At one point, Mr.——
Senator SPECTER. Could you be specific?
Mr. BAY. I am sorry. I don’t have the transcript in front of me,

but I could find the reference if you like.
Senator SPECTER. I would like that.
Mr. BAY. OK; if someone could provide me with a copy, I will

look it up for you.
But in any case, what we got in the September 13 plea agree-

ment was that the defendant admitted his guilt to a serious felony.
He pled to one of the counts in the indictment which involved the
downloading of the classified information in an unsecure part of
Los Alamos; that is, in the T Division, not in the X Division where
he had been a scientist.

Senator SPECTER. Did that count require as an element of proof
injury to the United States or aiding a foreign government?

Mr. BAY. It did not, Mr. Chairman. It did, however, require that
he admit that he committed this act willfully and knowing that it
was in violation of the law. So, that was the intent requirement for
that count of the indictment.

So he admitted his guilt and, in addition, he agreed to fully co-
operate with the Government for a year-long period, not simply to
one proffer session. And more than that, the plea agreement was
structured in such a way that there were huge penalties that could
fall upon him if he lied. Put another way, there were huge incen-
tives for him to tell the truth.

The plea agreement is written in such a way that not only does
he give us this debriefing under oath over a 10-day period, at least
for 3 days over a 3-week period, but we can also polygraph him.

Senator SPECTER. Well, you had a polygraph on the offer pre-in-
dictment, didn’t you?

Mr. BAY. That is correct. But, you know, I also want to point out
that that offer did get withdrawn because once the indictment
came down, that offer was no longer on the table. We
counteroffered in a letter in early January, asking to do this exten-
sive pre-polygraph interview. The defense said——

Senator SPECTER. Was there any response for their pre-indict-
ment offer before indictment?

Mr. BAY. I don’t think so because what happened—I mean, I ac-
tually just don’t know, but I do know that that offer did not stay
on the table. I know that——

Senator SPECTER. Well, Mr. Bay, the offer was made in the con-
text of trying to avoid indictment. So would it be surprising that
the offer would be withdrawn once the indictment was returned?

The point I am coming to is a very direct one, and I think that
is the point Judge Parker made, and that is that in order to try
to seek the avoidance of an indictment, the defense was prepared
to do a fair amount at that stage. After the indictment was re-
turned, there had been a material change in circumstances, so it
wouldn’t be surprising that that offer would be withdrawn. So my
question really goes to whether the Government responded to that
pre-indictment offer before the indictment.

Mr. BAY. Just to clarify with respect to the portion of the record
where the court noted that there had been this exchange between
counsel, Mr. Chairman, that is on page 57 of the sentencing tran-
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script, lines 8, 9, and 10, where the court notes, after Mr.
Stamboulidis objects, ‘‘Nothing came of it and I was saddened by
the fact that nothing came of it. I did read the letters that were
sent and exchanged.’’

Senator SPECTER. Well, what in what you just read suggests a
difference between the portion of Judge Parker’s statement that I
read at the outset?

Mr. BAY. Well, what it shows is that there was a response by the
Government, that it wasn’t simply a case where there was a letter
sent on December 10 and the Government, you know, never re-
sponded. And you have to keep in mind the history of the discus-
sions between——

Senator SPECTER. When did the Government respond?
Mr. BAY. The Government responded, I believe, in early January.
Senator SPECTER. Well, that was after the indictment.
Mr. BAY. It was after the indictment, but my understanding is

that the defense took this offer off the table once the indictment
came down. They weren’t willing to let their client submit to a
polygraph. They weren’t willing to provide the kind of proffer that
we had been seeking all along.

Senator SPECTER. Well, I could understand that, but I come back
to the suggestion I made earlier as to a material change. If Dr. Lee
could avoid indictment, he was prepared to do certain things. Once
the indictment was returned, then he was not prepared to do that.

I have just been handed a transcript which purports to be at
page 57 where the court says, ‘‘Nothing came of it and I was sad-
dened by the fact that nothing came of it. I did read the letters that
were sent and exchanged. I think I commented one time that I
think both sides prepared their letters primarily for use by the
media, not by me. Notwithstanding that, I thought my request was
not taken seriously into consideration.’’

Did Judge Parker say anything beyond that which would support
your contention that the judge was really not faulting the Govern-
ment for not taking the deal pre-indictment which was essentially
the same that they got on September 13, 2000?

Mr. BAY. I think in those comments there, the judge realizes that
the parties had discussed this issue and that there had been this
exchange of letters, but the——

Senator SPECTER. Well, this language that I just read back to
you—frankly, Mr. Bay, I don’t see anything there which undercuts
in any way what the judge had said earlier that the deal could
have been obtained pre-indictment with an explanation of the miss-
ing tapes and a polygraph.

Mr. BAY. But, Mr. Chairman, that December 10 letter does not
contain an offer to resolve the charges. All it does is to say that
he is willing to provide a proffer and take a polygraph. But this
was an illusory offer. You have to keep in mind the context of the
discussions.

Senator SPECTER. Well, was the judge wrong when he said that
the offer was to explain the missing tapes?

Mr. BAY. I don’t believe that the judge was wrong, but—and let
me say this: I have got great respect for Judge Parker, but I don’t
know if he was aware of all the discussions that had occurred be-
tween the parties in the preceding 9-month period. And surely he
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could not have been aware of the June 21, 1999, meeting between
Dr. Lee and his lawyers and lawyers of the Department of Justice
at the U.S. Attorney’s Office in Albuquerque.

Senator SPECTER. Was Judge Parker told about that after he
made this statement that he was saddened because the Govern-
ment didn’t take up the offer for the explanation of the missing
tapes and a polygraph?

Mr. BAY. I am not aware—I don’t think he has been told or was
told, but it would be very unusual to—you couldn’t bring the judge
into any kind of plea negotiations before the case was decided. You
can’t do that. That is barred under the Federal Rules of Criminal
Procedure, so we could not have informed him.

Senator SPECTER. I understand that, and I wouldn’t expect you
to. But when he faults the Government and he is about to make
a decision in the case as to what is going to happen to Dr. Lee, at
that juncture you could have told him that, what happened in
June.

Mr. BAY. I don’t know about that, Mr. Chairman. We try very
hard not to do anything that would involve the judge in pre-indict-
ment discussions between the parties. And I think if we tried to do
that, the defense could argue that we were somehow trying to taint
the judge. I don’t think we can involve the judge in pre-indictment
negotiations between parties.

Senator SPECTER. I quite agree with that while he is presiding
over the case. But at a time when he is making a disposition of the
case and sentencing Dr. Lee to time already served and accepting
a plea bargain, at that time you can tell the judge what has hap-
pened if there is some material fact which contradicts a strong
stand he took on expressing his disappointment that you hadn’t
taken the pre-indictment deal, which is what he said you ended up
with on September 13.

Mr. BAY. Mr. Chairman, if I had known that the court had these
concerns, I would have wanted to try to address them before he
made the statement. But it is not like he called the parties into
chambers and said, Government, could you tell me what happened
here because I am very concerned? I know that there is the Decem-
ber 10 letter, but could you tell me something about what hap-
pened in the preceding 9-month period? Could you tell me anything
about whether or not the Government tried to get Dr. Lee to co-
operate and what efforts the Government made?

But the fact of the matter is he never said anything like that.
So when we were sitting in the courtroom at sentencing, his com-
ments came as a complete surprise to us. And we wish, we dearly
wish, Mr. Chairman, that we had had the opportunity to talk to
the court beforehand and to see what his specific concerns were
and to see whether or not we could allay them. But we went
through this mediation process, and part of mediation is you re-
solve a case in the spirit of mediation. And so to be honest with
you, I was very much blind-sided by the judge’s comments.

Senator SPECTER. Well, Mr. Bay, you don’t have to be meeting
in chambers and you don’t have to have the judge making a specific
inquiry. You can say it in open court at that stage of the pro-
ceeding, but let’s go on with what you have talked about.
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You said you had a year to question Dr. Lee, that there were
penalties involved and there was a 10-day period. Is there any
other difference between what you got on September 13 and what
was offered pre-indictment?

Mr. BAY. Well, we also got some sworn proffers from him on the
day of the plea itself. We got two sworn proffers from him. These
were statements given by him under oath. We got the promise of
his cooperation for a year. We got the sworn debriefings, 10 days’
worth, over a 3-week period. We got a year’s worth of cooperation,
and we got some penalties put into the agreement to guarantee
that he would tell us the truth.

Senator SPECTER. And what were the penalties?
Mr. BAY. Well, the penalties are pretty severe, Mr. Chairman. If

he lies to us, we can prosecute him for false statements, perjury,
and obstruction of justice. In addition, we can move to set aside the
plea agreement. And if that happens, the remaining counts in the
indictment that were dismissed are reinstated.

Senator SPECTER. Mr. Bay, is there any reason to conclude that
you couldn’t have gotten all of that—the year of cooperation, the
penalties, the 10-day briefing, the sworn proffer—had you pursed
the matter pre-indictment?

Mr. BAY. And he pled to a very serious felony, a felony in the
indictment.

Mr. ROBINSON. Mr. Chairman, perhaps I could answer, because
I was there and Mr. Bay wasn’t in the early stages with regard to
the history. I think it is very important to see the correspondence
between counsel and the meetings that occurred between counsel.
And I think it is quite clear this December 10 letter that was sent
was sent the very day that the grand jury was returning its indict-
ment, as Mr. Bay pointed out at the hearing on yesterday. And it
is quite clear that what was envisioned by that letter was very,
very limited, yes or no polygraph to very limited questions without
the ability of the Government to test any of those things.

But the history of the discussions between Dr. Lee’s attorneys
and the Government extended back for many, many months, and
included give-and-take which at various times indicated that Dr.
Lee was willing to provide this information only in exchange for
immunity, at times only in exchange for possible pleas to mis-
demeanors.

This arrangement, in our judgment, that was worked out as a re-
sult of this mediation with Judge Levy was never available before
it was finally resolved as a result of very difficult negotiations bro-
kered by Judge Levy. But they were extensive discussions, and I
know that from early on the Government sought this information
from Dr. Lee pre-indictment; in effect, as the correspondence be-
tween counsel indicated, pled for this information from Dr. Lee be-
cause it was obviously critical to the prosecution decision as to
whether to proceed and what to proceed on.

There were extensive submissions by counsel that were carefully
examined by the Government. There were several meetings, one in
Albuquerque where Dr. Lee was in another room and counsel back
and forth in an effort to get at this issue. And so the notion that
this December 10 letter was something that, A, was satisfactory or,
B, that the arrangement finally worked out as a result of these ne-
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gotiations would have been available before, in my opinion, based
upon the discussions and the correspondence, simply was not pos-
sible.

Senator SPECTER. Well, Mr. Robinson, what you have described
is jockeying which goes on where defense counsel seeks to get the
very best deal they can.

Mr. ROBINSON. Sure.
Senator SPECTER. That happens all the time and their positions

change.
Mr. ROBINSON. Of course.
Senator SPECTER. And the moment of truth—just like when the

jury comes back on the settlement of a case, the moment of truth
or the real pressure comes when the indictment is returned. And
that was the time that defense counsel was going to make you their
best offer, and at that time they made you an offer which did not
have all of the elements that you have described about the year of
cooperation and the penalties and the 10-day briefing. But it did
have, at least as Judge Parker stated it, explaining the missing
tapes. And one of the points that Director Freeh made very em-
phatically yesterday was the very high premium the Government
placed on finding those missing tapes.

Mr. ROBINSON. Right.
Senator SPECTER. And there had to be very substantial value to

finding them 10 months earlier, in December, as opposed to the fol-
lowing September.

Now, you did get one additional element on a guilty plea.
Mr. ROBINSON. We got much more than that. The arrangements

with regard to this December 10 letter, which was a very short let-
ter which envisioned basically an up or down, yes or no, did you
destroy the tapes, did you share them with anyone else—those
were the things they were willing to deal with, and we didn’t get
the details which we had numerous discussion about, about the
consequences of going forward, the ability of the Government to
verify these things, the ability to deal directly with Dr. Lee.

These were all subjects of extensive discussion, and the cor-
respondence, I think, speaks volumes about the efforts of the Gov-
ernment. And you are quite right. Defense counsel obviously tries—
to the extent that they can, they would like to get immunity. They
don’t want their client subject to additional exposure.

But what you have in this situation is if, during the debriefing
process, Dr. Lee provides information that is false—and we are
going to obviously do everything we can to verify everything we
learn and to probe all of the elements of it—he can be right back
to where he was before the plea, the way this worked.

I am confident—and you can ask Mr. Holscher if he comes here
to testify—that this was not an arrangement that they were ever
willing to engage in. And we had extensive discussions in an effort
to try to get this information, obviously, which was critical informa-
tion.

Senator SPECTER. Well, we will ask Mr. Holscher and Mr. Cline.
We have them tentatively scheduled to come before the sub-
committee on October 11. I think we have pursued this question
about as far as we can usefully.

I have a question which remains as to your——
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Mr. ROBINSON. I want to make one other point here. The Decem-
ber 10 letter also makes a representation we know not to be true
about the tapes never leaving the X Division, and this is the dialog
that has been back and forth in which we have sought information,
got representations. I mean, counsel are doing the best they can,
but they are obviously doing it based upon the information their
client provides.

And so we had very serious concerns about the reliability of the
information that we were getting, and I think it is important to
evaluate the whole series of correspondence and the meetings that
occurred. And I can tell you I sat in one meeting with counsel for
Dr. Lee in which I said we want to learn everything we can about
Dr. Lee’s intent. We are not interested in charging Dr. Lee with a
crime that he didn’t commit, and we want to know whatever you
can provide on that subject.

And they obviously made—and it is understandable—a tactical
decision that they didn’t want to share certain information with the
Government. They wanted to save it for trial, and we weren’t able
to work this out and the stakes obviously were high to their client.
I think ultimately it took a very skillful effort by Senior Circuit
Judge Levy between the parties to come up with this final agree-
ment which I think does give us the best hope for getting the kinds
of answers that will address the national security concerns that we
all share here about these tapes, their whereabouts, and whether
they were exposed to anyone else. And that has obviously been a
critical matter.

The correspondence makes it clear and the meetings make it
clear that this was the $64,000 question about where these tapes—
why they were created, where they were, did anyone else see them.
If they were destroyed, as represented, how were they destroyed,
how we could verify that. Those are all questions that I think we
all are very interested in knowing the answer to.

Senator SPECTER. Well, as I had said earlier, I don’t think it
would be useful to pursue the matter beyond this. I do not see the
import of a yes or no. This is a negotiation and the defense offer—
it seems to me you had the opportunity to come back and say no
on your terms, but if we get A, B, C, D and E, we will agree with
it.

Mr. ROBINSON. We had been doing that for months and months.
I mean, that dialog had occurred. It continued to occur.

Senator SPECTER. Well, that is true. Now, I am repeating myself,
but on the day of indictment, it is all different. But at any rate,
the judge, Judge Parker, who is right there—we are going to have
Mr. Holscher and Mr. Cline, and we will ask them the questions
you have posed. But Judge Parker lays it rather flatly.

Mr. ROBINSON. Judge Parker didn’t have the information about
the meetings, the correspondence, and the dialog. Just as Mr. Bay
points out, Judge Parker wasn’t involved in this process. It was
Judge Parker who, in effect, urged the parties from the time he got
into this case to engage in mediation to resolve the issues of both
bail and disposition of the case.

And, in effect, what happened is he encouraged us to do this. We
did it in good faith. We achieved a result which we think will ad-
vance the national security. And, frankly, with all due respect to
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Judge Parker, the notion that he put us in that position and en-
couraged us to do it, we do it in good faith and reach a result—
and he made a comment, I think, without the benefit of all the in-
formation concerning the efforts that had been made by the Gov-
ernment, which are extensive, to try to get answers to these ques-
tions—extensive meetings, extensive correspondence, extensive dis-
cussions.

And it wasn’t easy even when we got the parties together. These
negotiations broke down on a number of occasions. We learned
things at the 11th hour that were very disturbing to us about cop-
ies. This was something that was difficult and carefully negotiated
in good faith, and as a result of Judge Levy’s efforts we achieved
a result at the end that we think is in the national interest.

Senator SPECTER. I understand that. That is essentially what
Mr. Bay said. But when Judge Parker makes the statement that
I am sad and it could have been resolved a long time ago, that was
an opportunity for the Government to stand up and say, no, it
couldn’t have, Judge, and to give all the reasons you have given.

I have been at a few of these proceedings, and when a judge says
something which is material and is bothering him and he is wrong,
then the Government tells him so.

Mr. ROBINSON. Well, he said that after the deal had been made.
The agreements had been signed. We were putting this on the
record in court. There was a meeting, as I understand it——

Senator SPECTER. Well, the judge had to accept it, didn’t he?
Mr. ROBINSON. Well, he didn’t have to accept it, but——
Senator SPECTER. Well, he had to make a ruling as to whether

he would accept it. Of course, he did.
Mr. ROBINSON. Sure, he did. At the end of the day, he did.
Senator SPECTER. He had to accept it if it was going to be final.

So this is a proceeding to get the judge to say yes or no to the plea
bargain.

Mr. ROBINSON. Right, and we were in favor of the plea bargain
at that point. And he did approve it, and these were statements
that he made, frankly, afterwards.

Senator SPECTER. OK, Mr. Robinson. Why not say to the judge
all the explanations you have just tendered here when he says he
is sad and, in effect, you could have gotten the same deal last De-
cember? Why not tell the judge he is wrong? This is not an imma-
terial factor. Why not tell him?

Mr. ROBINSON. Well, I wasn’t in the courtroom at the time, but
I have been in courtrooms where I have sat there where judges
have ruled and they are making these comments for the galleries
at this juncture. And I think that is what was happening, but the
Government, as I understand it——

Senator SPECTER. You think Judge Parker was making that com-
ment for the galleries?

Mr. ROBINSON. Galleries, including the Government, obviously.
He made these statements in court——

Senator SPECTER. What do you mean, ‘‘the galleries,’’ Mr. Robin-
son?

Mr. ROBINSON. Well, obviously he was making this public state-
ment about this matter. I think the fact that Judge Parker made
this statement was a little unusual under the circumstances, his
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comments with regard to this matter. I think it was a little un-
usual.

Senator SPECTER. Well, then he went beyond that when he
talked about an apology. If he was moving from a factual basis
where he was incorrect, the Government had a responsibility to
correct him, to say so.

Mr. ROBINSON. Well, I do understand that the Government has
had a meeting with Judge Parker after this matter and has had
discussion of a number of his comments in his chambers.

Mr. BAY. Mr. Chairman.
Senator SPECTER. Well, that doesn’t bear on the underlying ques-

tion as to whether the Government could have gotten the same
deal in December if you had pursued it. That doesn’t bear on that
at all.

Mr. ROBINSON. I don’t have any doubt in the world—and the
record, I think, demonstrates it to a fare thee well—that the Gov-
ernment could not have gotten this arrangement any time before
it was negotiated in this very extensive way over this very exten-
sive period of time at the request of Judge Parker.

Senator SPECTER. Well, our next step is to talk to Mr. Holscher
and Mr. Cline, but let me move on to another subject, and that is
the subject about——

Mr. ROBINSON. Senator, I am sorry to interrupt, but I just want
to make sure—I do understand, I am told—I wasn’t there—that the
attorney did object or stand up to object in connection with this.
Perhaps Mr. Bay can enlighten us on your point of whether the
Government tried to say anything in response to this.

Senator SPECTER. We would be interested to hear about that, Mr.
Bay.

Mr. BAY. That is correct, and this is in the record, sir. Mr.
Stamboulidis did stand up——

Senator SPECTER. What page are you on so I can follow you?
Mr. BAY. Page 57, lines 4 through 7. On line 1 on page 57, Judge

Parker says, ‘‘At the inception of the December hearing, I asked the
parties to pursue that offer made by Mr. Holscher on behalf of Dr.
Lee, but that was to no avail.’’ Mr. Stamboulidis stood up and ob-
jected. He said, ‘‘Your Honor, most respectfully, I take issue with
that. There has been a full record of letters that were sent back
and forth to you and Mr. Holscher withdrew that offer.’’

So we did attempt at the hearing to correct the court’s impres-
sion.

Senator SPECTER. But then the judge goes on to say, ‘‘Nothing
came of it and I was saddened by the fact that nothing came of it.
I did read the letters that were sent and exchanged. I think I com-
mented one time that I think both sides prepared their letters pri-
marily for use by the media and not by me. Notwithstanding that,
I thought my request was not taken seriously into consideration.’’

So when Mr. Stamboulidis makes the comment, the judge comes
right back and doesn’t change his position.

Mr. BAY. But, Senator Specter—and I know you have the cor-
respondence that we produced for your committee, and when you
go through it, for example, there is a letter dated August 4, 1999,
where the U.S. Attorney at the time says, ‘‘I assure you that I have
absolutely no desire to prosecute an innocent man. I have used
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what tools prosecutors have to try to gather all the facts. Those
facts establish your client’s guilt. If additional facts that only he
can provide would explain his actions and point to his innocence,
I would sincerely like to know that before embarking on a course
of action that will have a profound impact on many people. Once
again, I extend to you the invitation to have your client tell his side
of the story.’’

And it continues, ‘‘If you let me know soon whether he will ac-
cept the invitation, I can be available for his interview or grand
jury testimony with very little advance notice. I will not present
the matter for indictment this week, but I simply cannot delay it
indefinitely.’’

These were the kinds of communications that were going back
and forth. The Government all summer long kept asking for the
participation, and this was even after the June 21 meeting where
Dr. Lee gets caught in this misrepresentation. A month later, you
have got this letter dated September 3, 1999, where the U.S. attor-
ney at the time asks for detailed information, ‘‘succinct, verifiable,
factual information responding to my concerns by Monday, Sep-
tember 13, 1999.’’

And we know that proffer was never provided. But what we
asked for there was information regarding the tapes. ‘‘We know
that Dr. Lee copied both classified and unclassified information
onto 6150 tape cartridges. We know that he didn’t have a tape
drive on his computer. We found some of the unclassified cartridges
in his T Division Office when it was searched earlier this year, but
we do not know what happened to the tapes containing classified
information. We want to know the complete chain of custody for
the tapes from the moment they were created until today. We want
to know how and where he created them, where they have been
physically located over the last 5 or 6 years, who other than Dr.
Lee knew of their existence, and why no one in the X Division was
told about the tapes. We want to know whether he gave the tapes
to a third person. If he did, we want to know to whom, when,
where, how, and why. If the tapes were lost or destroyed, we need
those details as well.’’

This is indicative of what we were trying to learn from Dr. Lee.
This was indicative of the kind of cooperation we sought from him
in the pre-indictment period, a period which lasted for 9 months.
He had 9 months to try to cooperate with the Government, and at
the last minute, on the day that the indictment is returned, he is
sending us a fax saying, you know, stop the train, I am ready to
talk now, where even that letter contains a misrepresentation, as
Mr. Robinson pointed out.

Senator SPECTER. Well, when you talk about a prosecutor not
wanting to go after an innocent man in the opening part of your
statement, I can understand that. It doesn’t bear on the question
of the tapes. When you read in detail this letter from September
3, 1999, there is no doubt that U.S. Attorney Kelly is posing the
questions which you want answered. But all of that, with all re-
spect, begs the question as to whether the offer that the defense
made right before the indictment might have been expanded to all
of the items that you have explained here today, all of the reasons
you have given. And the judge’s statement still stands.
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To repeat for the third time, I think we have explored this to the
extent we can. And we will pick it up with Mr. Holscher and Mr.
Cline, but the dominant statement remains the one on the record
by the judge that you could have gotten this deal a long time ear-
lier.

Let me move, as I had said earlier, to the question acting on the
downloading, and let’s pick up with you on this, Mr. Curran. There
were indications that the Department of Energy had noticed mas-
sive downloading by Dr. Lee back in 1993, and then again in 1994
there was extensive downloading noted by the Department of En-
ergy by Dr. Lee.

What were the specifics of that downloading?
Mr. CURRAN. Sir, I have no knowledge of that downloading. My

tenure at the Department of Energy started in April 1998.
Senator SPECTER. Well, does anyone here know about the details

of that downloading, Mr. Parkinson?
Mr. PARKINSON. We at the FBI learned about the details of the

downloading in 1999 through the detailed forensic work that we
did last year.

Senator SPECTER. When in 1999, Mr. Parkinson?
Mr. PARKINSON. It began primarily in March with the search of

his office and then continued from that point forward.
Senator SPECTER. Well, Mr. Curran, we need somebody here

from the Department of Energy who can explain that because the
records show that the Department of Energy did know about it.
They also show that the FBI did not know about it, and that is a
question we have.

But let’s move to April, Mr. Parkinson, a question which I posed
to Director Freeh yesterday. There were a lot of activities by—well,
backing up to December 21, where internal memos show that Sec-
retary of Energy Richardson had contacted the FBI—and I believe
Director Freeh had expressed concern about the pending release of
the Cox Committee Report—what were the specifics of that, Mr.
Parkinson?

Mr. PARKINSON. I don’t know the specifics of that, Mr. Chairman,
and maybe one of my colleagues can assist me in that, if you could
indulge me.

Senator SPECTER. Take your time, Mr. Parkinson.
Mr. PARKINSON. We will explore that and get back to you. I have

a very extensive chronology of all relevant events here. There is no
indication in my briefing materials that there is any kind of cor-
respondence between Secretary Richardson and the Director on the
21st.

Senator SPECTER. Well, there is a memo from Mr. Craig Smith
to the Director dated December 21, 1998, which references Sec-
retary Richardson’s concern about the pending release of the Cox
Committee Report.

Mr. CURRAN. Sir, can I perhaps add to that?
Senator SPECTER. You may.
Mr. CURRAN. If it is the conversation between Secretary Richard-

son and Director Freeh, we had planned action against Mr. Lee
upon his return from Taiwan which led up to the ultimate inter-
view and polygraph of Mr. Lee on December 23.
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I remember being beeped in Washington, DC, by Mr. Kilroy, who
is the Unit Chief of the China Section, where this activity that we
were planning to do which was fully coordinated with the FBI
headquarters in Albuquerque was given in a note to Director
Freeh. Director Freeh had a question on that note. My conversation
with Mr. Kilroy resolved that issue.

That same day, I saw Secretary Richardson and he told me he
talked to Director Freeh and everything was on track for December
23. So if that has something to do with it, I know that conversation
did take place.

Senator SPECTER. That conversation occurred on December 21?
Mr. CURRAN. It would have been shortly before the activity. I

know it was around that time. I can’t remember the specific——
Senator SPECTER. Well, the memo from Craig Smith to the Direc-

tor specifies concern about the pending Cox Committee Report.
Mr. CURRAN. Well, I have no knowledge of the Cox Committee

Report. I know in my conversations with the unit at that time
there was an issue with Director Freeh. He misunderstood the in-
formation in there. That was immediately corrected.

Senator SPECTER. What did Director Freeh misunderstand?
Mr. CURRAN. Again, I don’t like to speak for Director Freeh, but

it is my understanding at the time that when the note went up to
Director Freeh explaining what was going to happen on December
23, he misunderstood the note, indicating he did not want DOE to
take that action. That then was confirmed and later went up——

Senator SPECTER. He did not want DOE to run a polygraph?
Mr. CURRAN. There was a whole series of events that were going

to take place. My understanding is he misunderstood that the unit
was agreeing with it. He thought they were disagreeing with that
activity, and that was the misunderstanding. That was imme-
diately clarified.

Senator SPECTER. When you say the unit, you mean the FBI
unit?

Mr. CURRAN. Yes; the FBI unit that was running this investiga-
tion, yes. And that was immediately clarified, and I spoke to Sec-
retary Richardson upon the return that day. He said he had spoke
to Director Freeh and everything was fine. I don’t know of any con-
versation about a Cox Report conversation.

Senator SPECTER. The polygraph was taken on December 23. The
reports are, Mr. Parkinson, that there was some difficulty between
the FBI and DOE on having access to the tapes. What did happen
with respect to that?

Mr. PARKINSON. There was some difficulty, Mr. Chairman, and
particularly on getting timely access to the results of the poly-
graph. And, frankly, I think the Director has indicated that this
was the place where the FBI should have pushed harder.

We didn’t get the polygraph results until late January from DOE,
all of the results that could be analyzed by an independent
polygrapher. And so several weeks went by after the December 23
contractor polygraph done by the DOE contractor before our
polygraphers could independently assess the results.

And I think there was probably some brandishing on both sides,
but I think we have stated, and I will state again, we should have
pushed harder to make sure that we got those in a more timely
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fashion. And when we did get them, they were immediately re-
viewed by our own polygraphers as well as another independent
polygrapher at DOE’s initiative, and that, of course, led to the re-
sults that we have testified about that indicated that he did not
pass the polygraph. At best, it was inconclusive.

Senator SPECTER. When the results announced by Wackenhut,
who ran the polygraph on December 23, 1998, were disclosed, there
was, in fact, a decision by the FBI field office to close the investiga-
tion, right?

Mr. PARKINSON. It was under consideration. They had not
reached the decision.

Senator SPECTER. Well, had they at least recommended the in-
vestigation be closed?

Mr. PARKINSON. They had recommended consideration of closing
it following the January 17 interview with Dr. Lee. That, of course,
was a snapshot in time which changed dramatically when we actu-
ally did see the Wackenhut polygraph results and did the inde-
pendent analysis.

Senator SPECTER. Why have someone like Wackenhut run the
polygraph when the FBI is so much more proficient at it?

Mr. PARKINSON. I think that is a fair question, and we were
working jointly with DOE. We knew that they were going to do
this, and on the ground they concluded that we would permit DOE
to go ahead and conduct the polygraph.

Mr. CURRAN. Sir, could I add to that, because I am the one who
made the decision to polygraph the person? My position as an FBI
employee assigned to DOE as the counterintelligence person—I was
obviously very, very concerned about this entire case that was
being worked. Through coordination with the FBI, the interview
that we conducted was a cursory interview. It was an interview to
suspend him from access to the X Division upon his return from
Taiwan.

I asked my people to ask him if he would voluntarily take a poly-
graph. It would be noncoercive, nonthreatening, and the bottom
line in all this activity was not to compromise the FBI investigation
in this thing. The FBI investigation was coming to a conclusion. I
had an immediate decision. This person had just left the country.
He had been out of the country for 4 months. He is the subject of
a full FBI investigation. There is good indication that he was aware
of the FBI investigation.

I did not know where he was, who he was talking to. I had as-
sumed the worst at that point, and that is when we made the deci-
sion that upon his return he would not have access to the X Divi-
sion. And we suspended his clearance without any prejudice what-
soever. Because the FBI was going to come in and do their inter-
view and polygraph, there was a good likelihood that he could have
turned down a polygraph for the FBI because you have brought it
to a different level at this point.

I had asked that he be polygraphed so if that did occur that I
have some idea whether this person is telling the truth, not telling
the truth, whatever, and not faced with a problem where I have a
significant breach in security and I have no clue where it was com-
ing from.

Senator SPECTER. Well, let’s move ahead here to——
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Mr. PARKINSON. Mr. Chairman, if I might, I just want to quickly
add one point. There was a very good investigative reason to allow
the DOE polygraphers to do the initial polygraph, and that is we
were concerned that even though there was talk about the inves-
tigation, we didn’t have reason to think that he knew very much
about what we were doing.

And the polygraph on the 23rd coincided with his return from
foreign travel as well as a five-year reinvestigation at DOE. So in
an effort to be nonalerting to the extent that we could, it made
sense to do it in the ordinary course. And, of course, if the FBI had
come in and done it, that certainly would have been more alerting.

Senator SPECTER. Well, OK. You have the December 23rd poly-
graph. You don’t get the results. You have conceded that you
should have been more aggressive; faults on both sides; polygraph
incorrectly read. You finally found out about it on January 17 that
he did not pass the polygraph, or at least inconclusive, but the indi-
cators were that he did pass the polygraph.

Then Dr. Lee, without going into the details—we are going to
run out of time and I want to yield in just a minute here to Senator
Torricelli, who has consented to my questioning beyond our cus-
tomary 5-minute period. A lot of erasing by Dr. Lee. He is not ter-
minated until March 8, 1999. A search warrant is not obtained
until April. In April, you go in and you find the diary that they tes-
tified about yesterday, so you know that there is a lot of
downloading which he has done at that time.

Now, it takes from early April 1999 until December 1999 to bring
an indictment, an indictment which carries a life sentence, and a
request to the judge that he hold this man in solitary confinement.
We will get into the details of that later.

I understand it is a national security case and I understand
there are a lot of factors to be considered, and I didn’t have the
chance to get into the details with Director Freeh yesterday. But
why does it take from early April to the end of December when you
have a matter where the Government contends there are crown
jewels involved and that Dr. Lee can transmit this information to
someone else and the most extraordinary steps are taken to stop
him from talking to anybody, including his wife? What is the jus-
tification? Could that not have been expedited?

Mr. Parkinson.
Mr. PARKINSON. Let me begin, and my colleagues can add to this,

but as the Director pointed out yesterday, which is absolutely accu-
rate, this was an extraordinarily complicated case to put together.
I think we knew the broad outline in the spring after we did some
initial forensic analysis, but the forensics and the working with
DOE to figure out what, if anything, we could expose in a public
trial was an extraordinarily complicated and difficult process.

Senator SPECTER. Well, how long did the forensic evidence take?
Mr. PARKINSON. The forensic examination continued for well over

a year. Even after the indictment, we continued to do forensic
work.

Senator SPECTER. Well, you didn’t have the meetings with Mr.
Berger and the other principals until when, early December, late
November?

Mr. PARKINSON. December 4, 1999.
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Senator SPECTER. December 4. What I would like you to do, Mr.
Parkinson, without taking the time now is to give the sub-
committee a detailed chronology of what you did. We want to know
exactly what you did and how long it all took.

I am not unfamiliar with criminal investigations, and neither is
Senator Torricelli or Senator Sessions or the others on the sub-
committee. We want to know what you did and why it took so long
to have this emergency, to confine Lee the way you did.

I am going to come back to the classified information Act, CIPA,
and others, but let me yield at this point to my distinguished col-
league, Senator Torricelli.

Senator TORRICELLI. Thank you, Mr. Chairman. I am afraid I am
a little under the weather, so you are all going to be spared the
full extent of my interest in the case. But let me try for a few min-
utes to do the best that I can.

Yesterday, Senator Leahy noted that many people on the com-
mittee were in the extraordinary position of having been critical
some months ago that the Government was not sufficiently aggres-
sive in dealing with this case and now we return to be critical that
the Government was too aggressive in aspects of the case. I am one
of those people.

Initially, in what I now regard as an unfortunate exchange with
the Attorney General in private session, I was very critical that a
wiretap was not granted in dealing with Dr. Lee. While my tone
may not have been appropriate, I believe my conclusion was. It
should have been granted, and I believe the FBI should have put
greater resources on the case. In hindsight, I think with regard to
the initial investigation of Dr. Lee almost every division of the U.S.
Government at every level of responsibility probably would have
handled the case differently. It is not given to us to do that again,
but to learn from the experience.

But now I return with a different perspective in what is a re-
markable bipartisan concern for how the case was handled after
Dr. Lee was detained and prosecuted, and what I think has
touched an extraordinary raw nerve in the country. I do not believe
from my own cursory review of the evidence that Dr. Lee was inno-
cent. Even if you accept the single charge to which he pled—it is
serious, it should be dealt with seriously and the Government
should respond to it seriously—I am not at all convinced that that
is all that he is guilty of. Nor do I have much sympathy for the
fact that he was vigorously prosecuted and pursued. The anecdotal
evidence suggests inappropriate contacts. The consequences to the
United States are so enormous that I think a vigorous prosecution
was warranted.

But let me get beyond the prosecution to my new concerns, those
I amply stated in the past when we revisited this case with concern
that the Government wasn’t dealing with it sufficiently, to what is
now a remarkable undercurrent in this Congress.

I will begin it with a friend of mine who is a senior official at
the Justice Department who went recently to a conference of young
prosecutors and returned saying he was unnerved and concerned
that there was a ‘‘win at any cost’’ attitude, that sometimes the
Constitution seemed like an inconvenience, a sense that the Gov-
ernment held a monopoly on truth, and that the professional
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boundaries of our profession and the traditions of the Justice De-
partment were not respected as they might have once been re-
spected.

Dr. Lee, to me, is not a terribly sympathetic figure, given some
of the things that he even now has admitted that he did. But that
shouldn’t change how he is approached by the Government. There
are several things about this case that are inexplicable and should
have consequences.

First, Mr. Parkinson, I do not regard a citizen lying before a
court of the United States an an official of the United States lying
before a court of the United States on the same scale. The Govern-
ment being untruthful and misleading is not a threat to a case, but
to our entire system of justice. The people of the United States
have a right to expect that, without exception, the Government will
be truthful and accountable when under oath and dealing with a
case. Sometimes, we forget this is not the Department of Prosecu-
tions; it is the Department of Justice. The only Government stake
in the outcome is fairness, not the scorecard.

And so when I conclude my opening remarks, I would like your
response to how the Bureau intends to proceed in this individual
case where it appears by statement of a Federal judge that he was
not dealt with forthrightly, if not truthfully. That matters.

Second, Mr. Robinson, it is not enough that we regard ourselves
as a civilized Nation because we do not force things under people’s
fingernails if we simply replaced it with new, sophisticated meth-
ods of using incarceration as a means of intimidation. Incarceration
of a person who has not yet faced justice is to prevent flight, or the
damaging release of information in his case. It is not to psycho-
logically break an individual, put him in untenable circumstances
so that he might admit to something that he did not do or other-
wise wear upon him. That is, in my mind, unconscionable against
a guilty person, no less one who has not yet had a case proven
against him.

Yesterday, this was reviewed at length. We need not do so again,
but I think the simple truth is there is not an adequate expla-
nation for keeping the lights on in a cell all hours of the night.
There is not a reason for shackling an individual in these cir-
cumstances, in private moments, within a jail, given his history.
There is not a reason to deny reading materials or to not be more
accommodating with family visits. There are bounds of reason.

If I thought that Dr. Lee was the only person now facing justice
who dealt with these circumstances, I would be concerned, but I
would think a lesson had been learned and we would move on. But
I return to my friend who went to a Justice Department con-
ference, to be shaken himself. These tools can be misused. This is
extraordinary power.

My sense increasingly of the Justice Department is that it is run
from the bottom up, not the top down, by people with lesser experi-
ence who, like all of us in early stages of life, have excessive enthu-
siasm for our objectives rather than the wisdom of experience and
age. Some of that, I believe, is involved in these circumstances.

I find this a difficult case. I find myself like anyone conflicted,
because I believe that Dr. Lee did a great disservice to the United
States. But it is not Dr. Lee I fear alone. You can be in law school
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no more than a few days, in your first lessons on the American
Constitution, when you discover to your great surprise that the
American Constitution seems primarily designed to protect the
American people from the American Government. The moment we
begin to take some of these restraints less seriously, we are chang-
ing the nature of our country. That, Mr. Robinson, is my major con-
cern coming out of this case, and I am concerned about it.

That leads to something I have never understood about the De-
partment, and it is really the question I ask of Mr. Parkinson. If
a citizen of the United States were to go before this Federal judge
and lie, I understand the consequences. They would be prosecuted,
and they should be.

I understand in private industry, or even in American politics, if
you wage an effort and you fail and you are found to have dealt
with it inappropriately, the consequences are on you professionally.
I don’t understand what happens in the Department. There were
enormous misjudgments here by line prosecutors. A Federal judge
asked that the circumstances of Dr. Lee’s confinement be altered.
It did not happen for 9 months. What are the professional con-
sequences of this within the Department to ensure that people real-
ly respect the guidelines of the Department, and respect you and
Ms. Reno?

I know you fairly well. I know Ms. Reno better. If someone had
told you that a Federal judge had said, alter these circumstances
of confinement, it would have happened that minute. Somebody
didn’t. In this Department, how does that work? What are the con-
sequences of someone who didn’t bring that to your attention and
didn’t respect the judge and did misuse that power, misused an
enormous power, admittedly not putting anything under anybody’s
fingernails, but using a 21st century version of it?

Those are my concerns, and at this point I would like to open it
to Mr. Robinson and Mr. Parkinson to at least answer specifically
the questions I posed, if not the general proposition of what I pre-
sented.

Mr. PARKINSON. Let me begin, Senator Torricelli, since the first
question related to our agent, and I assume you are talking about
Agent Messemer who testified, the case agent on this case. I think
it is very critical, in fairness to everyone at the outset, to put this
in proper context.

He did not say he lied. The judge did not say he lied. And even
though it is being portrayed in some press accounts as he is a per-
jurer, that is simply not the case, at least not at this stage in time.
He said he made an honest mistake. The judge did not take issue
with that characterization at any point in these proceedings. I
think it is important to keep in mind that he was dealing with
enormously voluminous amounts of material. He was on the stand
for probably literally hours and he made a mistake, and that is
what he says.

Now, it was an important mistake and it is something that we
take absolutely seriously. The Director emphasized that yesterday.
It had a consequence to this case. It undermined the prosecution
because even if it was an honest mistake, it was on an important
fact and it undermined the credibility of the lead case agent. So I
don’t want to minimize the conduct and the mistake that he made.
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But I think it is fair to him, in particular, to let this play out and
see what the conclusion is.

Senator TORRICELLI. What were the judge’s operative words in
characterizing his testimony?

Mr. PARKINSON. The judge—and maybe Mr. Bay can help me
with the transcript itself, but he, as the Government pointed
out——

Senator TORRICELLI. I think the word was ‘‘misled,’’ was it not?
Mr. PARKINSON. Mischaracterization or erroneous testimony.

Hold on. I can probably lay my finger on it. This is from the judge’s
order: ‘‘During his recent testimony, Agent Messemer admitted
that incorrectly testified earlier.’’ That was the phrase that he
used.

Senator TORRICELLI. Admittedly, Mr. Parkinson, ‘‘incorrectly tes-
tified’’ is this side of a lie, but it is on the other side of what is
acceptable by a representative of the U.S. Government.

Mr. PARKINSON. Well, even representatives of the U.S. Govern-
ment sometimes make mistakes. But this is an important thing,
and for the lead case agent he should have had that right. I don’t
think there is any question about it, and nobody is shrinking from
that. And we are following up. This has been referred for investiga-
tion, not by the Criminal Division at this stage but by the Office
of Professional Responsibility, which is——

Senator TORRICELLI. Within the Bureau?
Mr. PARKINSON. Within the Bureau. We take this very seriously,

and I don’t quarrel at all with your comments about the nature of
the Government testimony and agents of the U.S. Government. It
is qualitatively different for any Federal agent of any sort, or Fed-
eral officer of the court, to make any kind of a false statement be-
fore the court. While we ought to take it seriously even if it is a
citizen who is not a Federal employee, it is qualitatively different
and we recognize that.

I will say this, that Director Freeh has had many initiatives
since he became Director, and I can’t think of any initiative that
has received more attention from him than ethics. He has incor-
porated ethics training at Quantico, and our entire training system
is devoted in large part to the teaching of ethics and devotion to
the Constitution, and to demonstrate to everybody who works for
the FBI that the process is more important than the result.

Sometimes, bad guys get away even, but that is no reason to
shade testimony, or in particular obviously it is not any excuse to
make any calculated misrepresentation. But I think it is important,
having said that, for the process to play out. I know Agent
Messemer has been condemned in a lot of quarters as a liar, and
I think that is flatly unfair to him and I think we need to keep that
in context, and we will see how that plays out.

Senator TORRICELLI. I think that is helpful. I also agree that I
think Mr. Freeh has brought a new level of professionalism to the
Bureau, and I think that is admirable. I nevertheless simply leave
this exchange with the thought that I don’t know this agent. He
may have done great service to our country for which we would be
grateful, but we also, like the law itself, administer the Govern-
ment by precedent. And the precedent of how this case is dealt
with is important.
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He should not be made an example of if he is innocent or if it
was an honest error, but I forget the operative word again—
misstatement or mischaracterization, whatever the operative word
may have been, is also not an acceptable standard, to which I know
you agree.

Mr. Robinson.
Mr. ROBINSON. Well, first of all, let me fully agree with your

statements about the fact that Federal prosecutors have enormous
power, and with that comes enormous responsibility. And I think
we have an obligation to continue to remind particularly new pros-
ecutors that in appropriate cases a declination, saying no, frankly,
to our friends occasionally from the FBI on intrusive investigative
activities if there is a feeling that there is not probable cause—
those are obligations that Federal prosecutors have. It is something
that I feel strongly about.

I have Justice Sutherland’s quotation from Berger v. United
States in my office about the extraordinary role of the Federal pros-
ecutor. I think we have to continue to try to make it clear that a
‘‘win at any cost’’ attitude is not the kind of attitude the American
people want in their prosecutors, although I must say occasionally
with the feeding frenzy that occurs on high-level, sophisticated
cases, you know, the pressures are there. And I think that we have
to be vigilant at all times with respect to it, and that message
needs to come down.

Winning cases is not unimportant, but doing the right thing is
more important, and we need to remind people of that and get the
message out among the U.S. Attorney community and Federal
prosecutors as well. And I think most Federal prosecutors believe
that, believe it strongly. And when we have exceptions to it, I think
they need to be dealt with, and dealt with in a way that makes it
clear that that is the message.

Senator TORRICELLI. That is a little bit of what I wanted to un-
derstand. This is, after all, an oversight committee, not an inves-
tigative committee, and it is part of what I wanted to understand
about the Department. In fairness to the line prosecutors involved,
I will not raise their names or circumstances, but a series of errors
are made, allocations of resources. A case collapses on what I think
should have been the full impact based on the evidence that I have
seen. A judge is angered and believes he was not dealt with hon-
estly. There were real mistakes of judgment. They can be made by
anybody. Here, they are compounded to enormous national con-
sequence, undermining confidence in the Department, and it cost
an important prosecution.

Without speaking of any of the individuals, how do you as the
head of a division of the Department—is this just dealt with by no-
tations in a personnel file? How does this impact a person’s career?
The seriousness with which a person handles their responsibilities
in the future—other prosecutors in the Department, I am sure, are
watching about the accountability of employees in the Department
when they make mistakes of this magnitude.

Mr. ROBINSON. I think it is very important, however, for us not
to do here what we are urging young prosecutors not to do. I mean,
we are at a stage here where I think that we need to fully under-
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stand the facts, and there have been facts thrown around, it seems
to me, including facts about the detention that are——

Senator TORRICELLI. I agree with that. That is why this is a the-
oretical question. I am not applying to anybody.

Mr. ROBINSON. Right; well, obviously, what all lawyers have and
Federal prosecutors have is their reputation with Federal judges,
with the defense community, with the public, with their super-
visors. For me, that has always been enough, and I think for most
lawyers it is enough. But that isn’t where it stops. Obviously, there
is the Office of Professional Responsibility referral and investiga-
tion. That is no fun for anybody even who gets vindicated at the
end of the day.

Congress, as we know, saw fit to make it clear with regard to
McDade that Federal prosecutors are answerable to every bar that
they are involved in, so there is the State bar disciplinary process.
An angry Federal judge upset with you, with whom you have to
practice for the rest of your life, is a very serious matter. They also
have sanctionable authority. So there are a whole host of matter,
including if one were to engage in criminal activities as a Federal
prosecutor, that can be implicated as well. There is the media at-
tention and all that.

So it seems to me Federal prosecutors are fairly significantly
scrutinized in the scheme of things, and I think the scrutiny is
healthy for people who have this much power and authority. But
I think on some of these issues, what we need to do is make sure,
before we make judgments about people, that we fully understand
what the facts are.

The detention with regard to Dr. Lee, was as a consequence mo-
tivated solely and exclusively by the very serious concern that
there was missing in action from the Government’s point of view
information that the experts indicated could, if falling into the
wrong hands, change the balance of global power in the world, a
very serious matter.

Judge Parker originally at the detention hearing agreed with
that. The tenth circuit approved that. There was a hearing about
it, and the process worked itself out at the end of the day to the
point where things changed from the judge’s point of view. And so
I think it is well to explore those things for the larger picture and
that is what we ought to be doing as well, and if there are mistakes
that are made—obviously, the Attorney General has indicated that
this matter is going to be reviewed fully within the Department as
well by its Office of Professional Responsibility, also. And we have
obviously the important role of Congress in its oversight as well.
So I think there are plenty of levers with regard to this and they
are being exercised, and I think it is appropriate that they be exer-
cised.

Mr. BAY. Senator Torricelli, if I could say one thing for the
record, sir, you have referred on two occasions to line prosecutors
and mistakes they might have made. But Judge Parker specifically
said that virtually all of the lawyers who work for the Department
of Justice ‘‘are honest, honorable, dedicated people who exemplify
the best of those who represent our Federal Government.’’ I don’t
want that to be lost.
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And, in addition, with respect to the line prosecutors on the case
itself, he said that they are all outstanding members of the bar
‘‘and I have the highest regard for all of them.’’ That is on pages
57 and 58 of his transcript. Now, I would respectfully disagree with
his criticisms, but I very much agree with his judgment as to the
people who worked on the case.

Senator TORRICELLI. Well, given that as members of the U.S.
Senate our responsibilities include not the oversight of Justice
alone, but the general welfare of the people of the United States,
allow me to write a paragraph into this analysis.

I agree with the Department of Justice’s initial assessment that
the loss of this information, a compromise of the activities at Los
Alamos, could change the entire strategic balance of power and
jeopardize the United States. I believe from much of the evidence
that I saw that there was real reason to believe that Dr. Lee was
guilty of some of these offenses. Indeed, he has now pled guilty to
what is a serious offense.

Yet, the prosecution of the larger case was compromised. The
case clearly was not handled appropriately, or it would not have re-
sulted in a plea to a single of 59 counts. It is not clear to me that
you are ever going to fully know what happened to those tapes or
who saw them. There were misjudgments from the time a wiretap
was required to the almost unbelievable manner in which we failed
to get access to his computer and his workspace through the pros-
ecution.

We can be laudatory about everyone who touched this case at
every stage, but the final result suggests no one deserves any enor-
mous credit. The people of the United States have no right to be
proud of how this case was handled. Their interests, and even their
security was potentially compromised. I say that not knowing how
this case would have resolved. Perhaps Dr. Lee would have been
found innocent, but I don’t think any of us can feel particularly
good about anybody’s role in this activity.

Mr. Robinson.
Mr. ROBINSON. I was only going to suggest that one of the things

that needs to be kept in mind—and obviously everybody is entitled
to their opinion at the end of the day—these cases, particularly
cases that involve as a necessary item of proof the exposure of con-
fidential Government information—the whole decision to bring a
case like this has perils associated with it.

We do have the Classified Information Procedures Act that miti-
gates in many ways that risk. But these kinds of cases oftentimes
are not brought at all——

Senator TORRICELLI. I think that is an important point.
Mr. ROBINSON [continuing]. Because the exposure of the secrets

publicly will do all the damage that you are trying to prosecute,
and that was absolutely true in this case. The CIPA procedures
were invoked. The signals coming from the judge—and, you know,
Dr. Lee had the benefit of very fine lawyers who did a very fine
job for him in connection with this matter. And part of their job
before indictment and during the proceedings was to push the en-
velope as far as they could to get the Government to the point
where the cost of proceeding would be outweighed by the cost of
throwing in the towel.
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And talk about a worst case scenario. It seems to me the worst
case scenario in this case would have been a situation in which we
would have had to throw in the towel because we couldn’t afford
to proceed with the trial. And we would have had none of the ben-
efit of the plea bargain, none of the benefit of trying to get to the
bottom of this, to get the answers which really are far more impor-
tant than punishing Dr. Lee for his very serious conduct which he
has now admitted.

We have to keep in mind that we have to assume the worst and
hope for the best. And, assuming the worst, maybe you have to re-
calculate the whole nuclear arsenal of the United States because
you can’t take the risk that it is in the wrong hands. So I just think
it is a point that needs to be——

Senator TORRICELLI. It is a good point to add that it required a
mature and sober judgment to look at the larger interests of the
country, finally, and I accept that and I think it was an important
point to make here.

I have another seven tabs in my notebook, but given the fact that
I have very little voice left, I know the witnesses will regret this,
but I am unable to——

Mr. BAY. Senator Torricelli, may I add one footnote to what Mr.
Robinson just said?

Senator TORRICELLI. Sure.
Mr. BAY. I would like to tell you something that happened during

the course of the case that frankly I don’t think has been disclosed
before. In late May, we met with defense counsel in this case. They
came over to the U.S. Attorney’s Office in Albuquerque; this is in
late May. And the defense lawyer said that he would never take
a plea to any count in the indictment—that is, ‘‘he’’ being Dr. Lee—
and that if the Government wasn’t willing to accept, the defense
was going to put the United States on a, ‘‘long, slow death march
under CIPA.’’

I still remember that phrase, ‘‘long, slow death march’’ because
as I was sitting in our conference room, I am hearing this defense
lawyer tell us that he is going to bludgeon us using CIPA.

Senator TORRICELLI. Is that in the transcript or was this a
private——

Mr. BAY. This was a private meeting that we had in late May
when he said, my guy is not going to take any charge in the indict-
ment and if you don’t like that, I am going to put you on a long,
slow death march under CIPA. And, you know, in mid-September,
had the case not been resolved, the judge would have decided
whether or not the Government substitutions under CIPA were
adequate.

Our sense was that the judge was going to rule against us, and
had that happened, our indictment would have been gutted. We ei-
ther would have had to declassify a huge amount of highly sen-
sitive information, nuclear source codes, or we would have had to
dismiss counts in the indictment. It was a very stark choice. And
then I think what Mr. Robinson was talking about, that could have
been the result; that is, at the end of the day we would have had
nothing.

Senator TORRICELLI. Thank you, Mr. Bay.
Senator SPECTER. Thank you, Senator Torricelli.
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Mr. Bay, if somebody had told me when I was a prosecuting at-
torney they were going to put me on a long, slow death march, I
would say let’s start walking. That is the kind of a threat lawyers
make——

Senator TORRICELLI. I believe that. [Laughter.]
Senator SPECTER. I have even done a lot of walking in my cur-

rent job. That is the kind of threat lawyers make all the time.
And on the Classified Information Procedures Act, the Govern-

ment had not run out the string on the legal challenges. You had
offered a substitution so that you didn’t have to make disclosures.
The judge hadn’t ruled on that. He may have been predisposed, but
you never know until you get the ruling. And then you had appel-
late rights, so that you were a long way in this case from ever
being required to produce confidential or highly sensitive informa-
tion. And I am going to come to that, but I am going to start at
a more important point.

There is a limitation on proceeding beyond 11:30 today, and as
I said at the outset, Senator Lott has scheduled a meeting with
Speaker Hastert and those of us involved in the appropriations bill
on my subcommittee. So I am going to have to excuse myself short-
ly before 11 o’clock, but Senator Torricelli may want to go beyond.
I don’t think it is possible for me to get back before 11:30, and
there are a number of topics I want to cover.

First, on the comment that the Attorney General is being criti-
cized for being too aggressive and then not aggressive enough,
there are two phases of this case. One was what the Government
did by way of investigation, and the second is what was done to
Dr. Lee.

The Attorney General has been subjected to criticism, and as
Senator Torricelli commented, her testimony was taken in a closed
session back on June 8, 1999, as to why a warrant was not author-
ized or pursued by the Department of Justice under the Foreign In-
telligence Surveillance Act. And on that matter, FBI Director Freeh
sent a top assistant, John Lewis, to talk personally to Attorney
General Reno.

Attorney General Reno assigned the matter to Daniel Seikaly,
who had had no experience with that Act, applied the wrong stand-
ard, and the application was turned down in August 1997, which
put a dead stop to this investigation. And the FBI did relatively lit-
tle until December 1998, and then we know what happened with
the polygraph and thereafter. But that is when the Attorney Gen-
eral was criticized for not being aggressive enough.

The treatment given to Dr. Lee after the fact—we do not know
to what extent the Attorney General was involved there. We
haven’t sorted that out. The Government was too aggressive, but
it is not inconsistent with the Attorney General having been not
sufficiently aggressive at an earlier stage.

Let me come to a question of proofs which bears on the indict-
ment and the pressure brought on Dr. Lee, and that is, either Mr.
Parkinson or Mr. Robinson, the statute required in the disjunctive
that there either be injury to the United States or be to the advan-
tage of a foreign nation. Director Freeh testified about injury to the
United States and he specified three items. First, there was the
most secure information which was disclosed. Second, the informa-
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tion was placed on an open system. And, third, the key information
was placed on tapes.

Is there any other factual element which went into the thinking
of the Government to prove injury to the United States? Mr. Par-
kinson.

Mr. PARKINSON. I think you have captured the broad terms of the
theory. I think we have stated at the outset of the prosecution
when the indictment was handed down that the theory was, and
still is, and I think was solid then and remains solid that the de-
fendant had an intent to injure the United States, at the very least
by taking what was within the sole control and dominion of Los Al-
amos, some of the Nation’s most sensitive secrets, and depriving
the U.S. Government of its sole custody and control of those se-
crets. And while there are no cases that parallel this in precedent,
we all were comfortable, particularly analyzed within the Justice
Department, that this was a viable theory and an appropriate the-
ory upon which to charge Dr. Lee.

Senator SPECTER. Well, Dr. Lee was also charged with the lesser
offense of downloading and mishandling Government information,
which carries a 10-year sentence. Judge Bonner, the former head
of DEA and former U.S. district judge, made a comment that the
Government overcharged and the suggestion that the Government
overcharged to subject Dr. Lee to an indictment which carried life
imprisonment as part of the argument to urge the confinement.

I personally think it is a difficult question as to whether there
is a showing of injury to the United States on proof beyond a rea-
sonable doubt when you say that it was the most sensitive informa-
tion, placed in an open system, and put on tapes, and you have an
explanation which I do not accept at all about wanting this infor-
mation to try to get a new job.

Mr. ROBINSON. Well, let me suggest that because this a cir-
cumstantial case with regard to his intent, there is additional evi-
dence, I think, that bears upon this that is critically important and
I think that this case was not overcharged.

Senator SPECTER. What is that additional evidence, Mr. Robin-
son?

Mr. ROBINSON. Well, I think, first of all, you have to look at the
very surreptitious way in which this was done, the fact that it
wasn’t accidental, the fact that he didn’t have a work-related pur-
pose for doing this, the fact that we could infer from his conduct
that anything that was to be done with these tapes, and making
portable copies of it, because of the very unique nature of these—
this information isn’t usable to build widgets someplace. This infor-
mation is usable to build bombs. These are strategic military infor-
mation, and one can explore the issue of an intent to injure.

There is no doubt in the world about the fact that there was in-
jury, egregious, enormous injury to the national security. The ques-
tion was whether Dr. Lee intended to do it.

Senator SPECTER. Well, Mr. Robinson, doesn’t the postulate of in-
jury to the United States really turn on having these transmitted
to some foreign power?

Mr. ROBINSON. That is an alternative thing in the statute, but
injury to the United States is sufficient under the statute to make
out a crime. It is sufficient to make out a crime under this statute
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that there be an intent to injure the United States. It is not a re-
quirement, and it wasn’t charged as an espionage case in the sense
of a delivery. Nothing in the indictment said that.

As a matter of fact, it was stressed at the time of the indictment
that no allegation was being made that Dr. Lee had transmitted
because we weren’t in a position to offer that kind of proof. There
had been a lot of speculation in the newspapers about those kinds
of things, but those were not alleged by the United States. But we
do believe it was fair and appropriate to charge the highest prov-
able offense against Dr. Lee, which was that this was done with
an intent to injure the United States. We believe we would have
proved it as to all of the counts in the indictment that required
that proof.

Senator SPECTER. Well, you may be right. I wouldn’t want to
pass on it beyond reporting Judge Bonner’s comment which he
made that there was an overcharge. And I think he didn’t specify
this, but I wondered when Director Freeh testified if there really
was adequate proof beyond a reasonable doubt in the context of Dr.
Lee’s looking for other jobs.

But let me pick up the thought that you are making with respect
to transference to a foreign power. That is espionage and that car-
ries the death penalty if it is transferred to a foreign power. And
there are quite a few links in the evidence which Director Freeh
went over yesterday about contacts which Dr. Lee had with a for-
eign power.

In 1992, he had contact with a person who was under investiga-
tion. It was a telephone tap on the other individual, and then Dr.
Lee didn’t tell the truth about it until he was confronted. There
was an incident in 1994, or even before 1994, a lot of travel to the
People’s Republic of China and a lot of contacts with officials, nu-
clear scientists, where Dr. Lee did not report them, as he was obli-
gated to report them under the DOE procedures. And then there
was a 1994 incident where Dr. Lee had contact with a nuclear sci-
entist, with the overtone and some indication of having helped the
PRC. So you have quite a series of those incidents.

And then you raise the question which is not answered, and it
compounds the failure to get that warrant under the Foreign Intel-
ligence Surveillance Act as to what was going on here with other
suspicious circumstances in Dr. Lee’s house, much of which is clas-
sified and can’t be commented about in open session, which leads
me to a two-part question.

First, did you consider a charge under the Espionage Act? And,
second, weren’t those factors weightier on showing a transference
to a foreign power than the factors on injury to the United States?

Mr. Robinson.
Mr. ROBINSON. Well, I think it would have been overcharging to

charge him with the death-penalty offense of espionage for trans-
ferring this information to a foreign power without the ability to
prove that beyond a reasonable doubt. And so obviously the issue
of all of the charges available were considered, and it was deter-
mined that the highest provable offenses should be and were
charged in this indictment.

But I think if we had charged a death-penalty espionage for
transmission of the information to a foreign power without the abil-
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ity to prove it beyond a reasonable doubt, then people could have
reasonably criticized that kind of a decision as overcharging.

Senator SPECTER. Did you consider that charge?
Mr. ROBINSON. We considered all of the charges.
Senator SPECTER. You did consider that charge?
Mr. ROBINSON. Obviously, that was—it is right in there among

the other offenses to be looked at.
Senator SPECTER. I don’t think you had enough to charge espio-

nage either, but you know more about this case than I do. And I
have just enumerated a number of factors which look in that direc-
tion. When you charge espionage and it carries the death penalty,
you have really got to have a very, very powerful case. But I think
by the same token, when you charge an offense which carries a life
sentence, you have to have a powerful case, not to the same degree
because the penalty does bear on the quality of the proof. But I
raise those questions.

And I know your answer to this question, but I am going to ask
it. Did you seek a charge—and this is not a charge that Dr. Lee
pled guilty to. He pled guilty to the lesser charge carrying a 10-
year sentence, not the one where you would have to prove injury
to the United States. But did you consider that major a charge as
a pressure tactic, Mr. Robinson?

Mr. ROBINSON. No; we felt that that was the highest provable
charge that we could bring under the principles of Federal prosecu-
tion. The standard is for the Government to seek the highest prov-
able charge against an individual. We thought this was appropriate
when we charged it. We continue to believe it is appropriate today.
And we believe, as Director Freeh and the Attorney General indi-
cated yesterday, that if we had gone to trial, we believe that as-
suming the CIPA problems could have been overcome, we would
have been able to secure a conviction beyond a reasonable doubt as
to the charges made in the indictment.

Senator SPECTER. Well, without going into great detail because
you didn’t come to talk about the Dr. Peter Lee case, I think you
had a stronger case for charging a life sentence case for Dr. Lee
on injury to the United States than you had with Dr. Wen Ho Lee.
I am not going to press you for a comment on that, but if you care
to make one, I would be interested.

Mr. ROBINSON. Well, as the Senator knows, you have had exten-
sive hearings on that. I think our positions have been made clear.
I wasn’t involved in that particular matter, but I think we have
made our positions clear that that case, in the view of the Depart-
ment, was appropriately handled by the prosecutors. I know there
is some difference in opinion as to your view of the matter, and
that is what this healthy dialog is all about and we try to learn
from each other’s views on this matter.

Senator SPECTER. Well, on Dr. Peter Lee, the Assistant U.S. At-
torney in Los Angeles, Jonathan Shapiro, felt that he either had to
take a lesser plea or he wouldn’t get one. And Mr. Dion in Wash-
ington never ruled that out, so that there was an issue of
miscommunication, that Main Justice in Washington never really
ruled out a tougher charge as to Dr. Peter Lee. But in putting
these cases side by side, my sense is that the Peter Lee case was
stronger than the Wen Ho Lee case for the life sentence charge.

VerDate 11-MAY-2000 13:22 Nov 01, 2001 Jkt 074193 PO 00000 Frm 00033 Fmt 6633 Sfmt 6602 E:\HR\OC\A193.XXX pfrm04 PsN: A193



28

Let me come to the point that has been made about the treat-
ment and the manacles. We have requested all of the documents
and all of the writings to see exactly why Dr. Lee was put in leg
irons and arm irons, attached to his waist. When he talked to his
attorneys, the attachments were taken off. When he went to the
men’s room, they were put back on.

It is understandable that you didn’t want Dr. Lee to have con-
tacts with people where he could transmit information, secrets. The
light in his cell, the comment about the Rosenbergs by the agent—
that was in Director Freeh’s written testimony conceding that it
was inappropriate. He didn’t comment about it orally.

You have a highly unusual circumstance—or let me get your
view on it, Mr. Parkinson, that you have, I think the testimony
was, incorrect information given by Mr. Messemer. Does that hap-
pen very often, Mr. Parkinson, by an experienced agent like Mr.
Messemer on a very, very important fact in a very, very high-pro-
file case?

Mr. PARKINSON. I am happy to say it does not happen very often,
but I think again I would just simply point out the circumstances
of this case where we had enormously voluminous materials to
master. I don’t mean to excuse that. He should have mastered it,
but it does happen, but not frequently.

Senator SPECTER. Well, it raises a suggestion of the FBI really
being on the line and the Department of Justice really being on the
line, and the Department of Energy, too, really being on the line.
And without going over what happened, suddenly, with the pend-
ency of the Cox Committee report, you really threw the book at this
man on the charges, really, and on the shackles and on the Rosen-
berg’s statement and on the light, raising an inference—I am not
saying that you were trying to coerce a guilty plea out of him, but
that is a question you have to answer.

What was the purpose, Mr. Robinson, of having the light in Dr.
Lee’s cell?

Mr. ROBINSON. Well, I think we need to get to the bottom of that
question because I learned about it only in connection with these
proceedings. We have to find out whether it is a night light or
whether it is burning light bulb.

I do know this, as was indicated by the Attorney General yester-
day, that a jail monitor visited Dr. Lee in March at his facility
where he was there because of the expressions of concern about the
conditions of his confinement. And in a memorandum at the facil-
ity, he interviewed Dr. Lee and the jail monitor says that he per-
sonally met with Dr. Lee for about 20 minutes in his jail cell. He
explained his role as jail monitor and the calls that he had received
about Dr. Lee’s condition.

Other than being incarcerated, he had no complaints. The staff
was treating him very well, and he singled out Warden Barerras
and Deputy Warden Romero as treating him great. ‘‘He told me
that he had seen a doctor when requested, and he has not been
sick or ill at any time during his incarceration. His only request
was for additional fruit at the evening meal, which I relayed to
Warden Barerras. I gave him my business card and told him to
contact me through his attorney if there was any mistreatment or
other issues regarding his incarceration. At no time did we discuss
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his case or any fact relating to it,’’ and he emphasized his role as
a jail monitor.

There was a conversation, and Mr. Bay can indicate it, between
the U.S. Attorney’s Office and counsel for Dr. Lee about his condi-
tions, and a number of things were done, obviously, to mitigate
those. Whether some of them could have been done more effi-
ciently, effectively or sooner, the key about the special administra-
tive measures was to deal with his ability to communicate.

Senator SPECTER. How did the manacles relate to his ability to
communicate?

Mr. ROBINSON. As I understand it—and I think we need to lay
this out carefully so we understand exactly what happened. As I
understand the situation, the conditions at this particular facility
for prisoners in segregation, which Dr. Lee was in, are procedures
that apply to all prisoners who are in segregation. So if this is a
problem, perhaps it should be addressed on a systemic basis be-
cause there are certainly other prisoners in administrative segrega-
tion being treated exactly the same way.

Senator SPECTER. Did the monitor tell Dr. Lee he needed to have
those manacles and leg irons?

Mr. ROBINSON. Did the what?
Senator SPECTER. Did the monitor tell Dr. Lee he had to have

those leg irons and those wrist irons?
Mr. ROBINSON. No; as I understand it, the monitor was finding

out from Dr. Lee whether these claims that he was being mis-
treated—whether he had concerns about that. There were efforts
early on to get a Mandarin speaker to assist Dr. Lee in his commu-
nications. There were efforts to effect visiting times. There were ef-
forts made later on particularly to remove any shackling during ex-
ercise.

The U.S. Marshals Service has also procedures for how they han-
dle the transfer of all prisoners in custody from the facility to court,
and those are standard procedures as well. But I think these are
things that we ought to make sure we understand exactly all of the
specific facts concerning these.

Perhaps Mr. Bay would also be able to enlighten us.
Senator SPECTER. Mr. Robinson, it is not uncommon for the pros-

ecution to seek a jail sentence to induce somebody to testify, turn
State’s evidence.

Mr. ROBINSON. I think it would be inappropriate to have a pre-
trail detainee put in prison for that purpose. That was not the pur-
pose of the detention here. And I would also point out that in the
memorandum, Dr. Lee is purported to have said—Mr. Lee was very
surprised about the calls concerning his treatment and stated, ‘‘I
haven’t complained to anyone about the jail because I am being
treated very well.’’ That is what he said in March 2000.

Mr. BAY. Mr. Chairman.
Senator SPECTER. Well, we intend to pursue this to find out if ev-

erybody is treated this way, or about the light and about the whole
panoply of arrangements as to how he felt about it. It is not uncom-
mon for someone in detention not to want to anger the custodian.
You don’t want to make your custodian mad. Who knows what is
going to happen next?

Mr. BAY. Mr. Chairman.
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Senator SPECTER. Mr. Bay, do you want to make a comment?
Mr. BAY. I have some information with respect to the light. I first

learned of this a few days ago when I read about it in the news-
paper. I have since made inquiries back in New Mexico and I am
told that the light was a dull blue light, kind of like a night light,
in Dr. Lee’s room, and that the jail would use that just to make
sure that if someone walked by and looked inside his cell that they
could make sure that he was there and that he was doing OK.

I do know from having reviewed the correspondence in this case
that we never received a complaint from defense counsel about the
light. The main thing, though, is I don’t want you, Mr. Chairman,
to be left with the impression that there was some sort of bright
light that was left on in his room 24 hours a day.

I also get the impression, Mr. Chairman, that this blue light was
something that individuals in the administrative segregation part
of the jail had in their cells, that this was not something special
with respect to Dr. Lee.

Senator SPECTER. Well, we are going to pursue that to really find
out exactly what happened, what the defense lawyers have to say
about it, Mr. Holscher and Mr. Cline, and what was done specifi-
cally to Dr. Lee.

On the issue of racial profiling, there was supposed to have been
a submission to the court, as I understand it, on September 15.
And the judge commented that he regretted not being able to see
those documents, but the case was concluded on the 13th.

How long will it take, Mr. Robinson, for the subcommittee to
have access to those documents?

Mr. ROBINSON. I am not sure offhand. I do understand that the
prosecutors did meet with Judge Parker and indicated that if he
was interested in seeing any of this material, there was going to
be no effort to not give it to Judge Parker if he was interested in
it.

Am I correct, Mr. Bay?
Mr. BAY. That is correct. The lead prosecutor met with Judge

Parker a few days ago.
Senator SPECTER. Have those materials been all collected?
Mr. BAY. I don’t know. You would have to ask the Department

of Energy. But we asked Judge Parker if he still had an interest
in reviewing those materials and he indicated to the lead pros-
ecutor that he no longer had that interest.

Senator SPECTER. Well, they were moot as far as he was con-
cerned.

Are those materials all collected, Mr. Curran?
Mr. CURRAN. Sir, that is the first I am hearing of it, so there

must be somebody else in the Department handling those. I know
the Secretary had a racial profiling task force which put together
most of——

Senator SPECTER. Well, Mr. Curran, Mr. Robinson, Mr. Parkin-
son, and Mr. Bay, would you give the subcommittee a response as
to what is collected and how soon we can have access to them?

Mr. CURRAN. Sure.
Senator SPECTER. On the Classified Information Procedures Act,

Mr. Robinson, when a decision was made to proceed with this case
you knew that you faced that risk.
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Mr. ROBINSON. We did.
Senator SPECTER. And you were prepared to go to trial, notwith-

standing that problem. Did anything ever occur to change your
view if you had an adverse ruling under CIPA?

Mr. ROBINSON. I think this is an important point to deal with be-
cause during the discussions with the Department of Energy, and
particularly the classifiers there, obviously prosecutors who want to
put the best case in would like to have as much information avail-
able, particularly given the circumstantial nature of this case.

The more light that could be shed on the critical importance and
the strategic importance of this information, and the less usable
that information is for other purposes, the better your case on in-
tent is. So we were pushing to get as much information consistent
with the national interest as possible. The Department of Energy
understandably wants to protect that information. We made it
clear——

Senator SPECTER. You thought you could put enough on to get a
conviction?

Mr. ROBINSON. Assuming we could hold the line that we had es-
tablished in connection with the declassification, which obviously
there were very strong signs was not going to be held. But we also
made it clear that this subject, as in all of these cases—whenever
you bring one of these cases, you have to constantly reevaluate
based upon CIPA rulings whether or not the cost/benefit analysis
is going to tilt the other way.

Senator SPECTER. But you had not crossed that line.
Mr. ROBINSON. Not yet.
Senator SPECTER. You had made an offer of substitution so you

wouldn’t have to produce the sensitive material. The judge had not
ruled on it.

Mr. ROBINSON. Right, that is quite right, and we didn’t reach
that.

Senator SPECTER. And you also had appellate remedies to take
it to a higher court if you got an adverse ruling from Judge Parker.

Mr. ROBINSON. We did. Let me also suggest, however, that I un-
derstand your point about getting on that long death march, and
I believe to a moral certainty that you would do it and I know you
were a very skilled and forceful prosecutor. The only thing that I
would suggest there is that I know that you would have made the
same kind of sound judgment, assuming these facts.

If you ever lose the CIPA battle completely to the point where
you have to throw in the towel, you would get nothing in return
from the defense because you would have to dismiss your case. And
as I said, the worst case scenario here would have been to have
gone all the way and lost, at a point when we would have had to
have made this very difficult decision as to whether the gray mail
worked and we couldn’t proceed because we couldn’t expose those.
We didn’t get to that point, but I suggest that going all the way
to the end to lose would have been a very, very bad scenario for
the national security of the United States.

Senator SPECTER. Well, we are going to pursue that, but in
closed session. We are going to want to know what it was on the
worst case scenario you would have had to have produced, and get
into the details as to what substitution was offered, and make an
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evaluation as to whether you could have won that with Judge
Parker or won it on appeal.

The imminence of the release of Dr. Lee is a factor which raises
speculation that that was a critical factor in your decision to come
to terms at that particular time; that once Dr. Wen Ho Lee would
have been released by the court of appeals, had they done so, had
their affirmed Judge Parker’s order, there would have been a really
very significant psychological loss for the Government, and also an
ability to have an effective monitor on Dr. Lee, and that the real
strength of your position lay in getting that detention and even if
the pressure was not intended, to have that pressure.

How significant was the order releasing him to your final deci-
sion, Mr. Robinson?

Mr. ROBINSON. Well, obviously it was a factor because our reason
for the special administrative measures was because of our concern
about the national security. And we did make the point with Judge
Parker that we did not feel the conditions—and the other thing
that needs to be remembered is although Judge Parker was grant-
ing bail, he was granting bail with the most severe restrictions I
have ever seen on a person who is not in custody with regard to
what could have been done.

It would have been done at enormous expense of time and effort
by the FBI and, in our view, at the end of the day would not have
been satisfactory to protect our concerns. So it was obviously one
factor, along with many others, that was also going along with this
mediation process that Judge Parker has put in place to create, I
think, the dynamics for the possibility of a resolution which, like
all resolutions—I am sure that Dr. Lee and his attorneys would
have preferred a different result, a nonfelony result that perhaps
didn’t involve the kind of cooperation.

We might have preferred something different as well, but we felt,
and the Director and the Attorney General felt that this was the
result that made the most sense to protect the national security,
and I certainly agree with that.

Senator SPECTER. I have one final question from Dobie
McArthur, who I will put on the record as having done an extraor-
dinary job. He is a one-man task force. We don’t have a budget, but
we have McArthur, which is better than a budget.

With respect to CIPA, the question which Mr. McArthur poses is
wouldn’t the Government have been secure in not having to put on
the input decks, which even Dr. Richter concedes was sensitive? So
weren’t those at least secure?

Mr. ROBINSON. Perhaps Mr. Bay can answer that.
Senator SPECTER. OK, Mr. Bay, you have the last word.
Mr. BAY. Mr. Chairman, with respect to the indictment, almost

every count references the source codes, and that is the classified
information that was under greatest attack in the CIPA ruling.
And the judge had accepted an argument by the defense that the
source codes were relevant to the defense, for reasons I don’t want
to get into here. But those sources, when you go through the indict-
ment, are listed in almost every single count.

Senator SPECTER. We are going to have a hearing bringing in the
scientists and make a determination as to whether these were the
crown jewels or whether they were not and to what extent they
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were sensitive. And to the extent we can, we are going to do an
open hearing on that. We may have to go into closed session, but
we are going to pursue that line.

Gentleman, thank you very much for coming.
Mr. Parkinson, do you want the last word?
Mr. PARKINSON. Mr. Chairman, I just wanted to add on that

point that I think it is very significant we did have a major devel-
opment, at least potentially, since yesterday, and that is that Dr.
Richter’s testimony in large part appears to have been retracted.
And there is an account in the New York Times this morning about
how he says when he testified that 99 percent of this was out there
and unclassified, he was only referring to certain pieces of this. He
said his comments did not apply to most of the data, or at least
other data that Dr. Lee removed.

Senator SPECTER. Well, maybe you would have found that out if
you had proceeded under the Classified Information Procedures Act
and had further proceedings.

Mr. PARKINSON. Yes, we may have.
Senator SPECTER. You might have found that out before Judge

Parker. I don’t know that you could find out as much as the New
York Times did, but you might have.

Thank you very much, gentlemen.
[Whereupon, at 10:59 a.m., the subcommittee was adjourned.]
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CONTINUATION OF OVERSIGHT OF THE WEN
HO LEE CASE

TUESDAY, OCTOBER 3, 2000

U.S. SENATE,
SUBCOMMITTEE ON ADMINISTRATIVE OVERSIGHT

AND THE COURTS,
COMMITTEE ON THE JUDICIARY,

Washington, DC.
The subcommittee met, pursuant to notice, at 9:33 a.m., in room

SD–226, Dirksen Senate Office Building, Hon. Arlen Specter pre-
siding.

Also present: Senator Grassley.

OPENING STATEMENT OF HON. ARLEN SPECTER, A U.S.
SENATOR FROM THE STATE OF PENNSYLVANIA

Senator SPECTER. Good morning, ladies and gentlemen. The hour
of 9:30 a.m. having arrived, the Judiciary Subcommittee on Depart-
ment of Justice Oversight will now proceed.

This is our fifth hearing into the issues involving the investiga-
tion and prosecution of Dr. Wen Ho Lee and today we are going
to concentrate on a number of issues, including the seriousness of
the information which was compromised by Dr. Lee and also the
issue of racial profiling.

A very significant backdrop on our hearings relates to the state-
ments made by Judge Parker on September 13 where he said,
among other things, ‘‘With more complete balanced information be-
fore me I felt the picture had changed significantly from that paint-
ed by the government during the December hearing.’’ And con-
tinuing, ‘‘I find it most perplexing, although appropriate, that the
executive branch today has suddenly agreed to your release with-
out any significant conditions or restrictions whatsoever on your
activities. I note that this occurred shortly before the executive
branch was to have produced for my review in camera a large vol-
ume of information that I previously ordered it to produce.’’ The
subcommittee intends to examine that information—even though
the court could not because the matter was closed—to find what its
import is.

Judge Parker then continued: ‘‘What I believe remains unan-
swered is the question of what was the government’s motive in in-
sisting on your being jailed pretrial under extraordinarily onerous
conditions of confinement until today, when the executive branch
agrees that you may be set free essentially unrestricted. That
makes no sense to me.’’ This subcommittee is determined to find
out what the government’s motives were.
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The judge then continued somewhat later in this statement: ‘‘Dr.
Lee, I tell you with great sadness that I feel I was led astray last
December by the executive branch.’’ And he later said, ‘‘We will not
learn why because the plea agreement shields the executive branch
from disclosing a lot of information that it was under order to
produce that might have supplied the answer.’’ And here again the
subcommittee intends to find what that answer is.

That is a very brief overview, necessarily curtailed by the fact
that we have two votes scheduled at 10 o’clock. Those are beyond
the power of the subcommittee. In fact, nobody knows what votes
are going to be scheduled until they actually are on the day in
question. And the subcommittee has also been restricted, as it was
last week, by objections raised to having any hearings proceed 2
hours after the Senate goes into session, so that may restrict us,
as well. We will endeavor to complete our list of witnesses today
but we will just have to see how that goes.

I want to now yield to my distinguished colleague, the chairman
of the subcommittee in its ordinary function, Senator Grassley.

STATEMENT OF HON. CHARLES E. GRASSLEY, A U.S. SENATOR
FROM THE STATE OF IOWA

Senator GRASSLEY. I thank you, Senator Specter, for your leader-
ship in this whole area, holding these hearings and doing it in a
timely and thorough manner and particularly the obstacles you
have had to overcome to get to where we are today and maybe even
obstacles to get to where we have to go further, sometimes obvi-
ously fighting even Members of Congress in our constitutional over-
sight—Democrats who, for obvious reasons, maybe do not want
some of this information out but even sometimes fighting with Re-
publican members of the Senate to do our job, and always having
to work with the executive branch dragging its feet.

Now you are holding these under very difficult circumstances
and I appreciate that very much. I think there is one thing that
I want the public to keep in mind during these hearings, particu-
larly one thing, and that is the public is only getting one side of
the story. For now, Dr. Lee’s side of the story is on hold. That is
because his attorneys have asked that his side be told only after
he is debriefed by the Government. We also asked to interview
Judge Parker about his views of the case but Judge Parker de-
clined our invitation, so the public is not going to get the full pic-
ture, which may not come into view for some time yet.

This case can only be described as a colossal blunder and when
I say that, I am taking you back to 1996 when Dr. Lee was inves-
tigated for divulging the W–88 warhead data. That investigation
was fundamentally flawed from the beginning. The Bellows Report
confirms this point of view. So does any fair reading of the thou-
sands of pages of documents that we read about this case.

Also throughout this case there has been lots of finger-pointing
going on; it is still happening—the FBI, the Justice Department,
the Energy Department, Congress, even the judge—and I imagine
that we will see some of that even here at this very hearing. It all
started when the Federal Government pointed its rather substan-
tial finger at Dr. Lee without sufficient basis.

VerDate 11-MAY-2000 13:22 Nov 01, 2001 Jkt 074193 PO 00000 Frm 00042 Fmt 6601 Sfmt 6601 E:\HR\OC\A193.XXX pfrm04 PsN: A193



37

One thing that I agree with Mr. Vrooman about in his written
testimony that is prepared for today’s hearing, he says that Dr. Lee
was singled out as having ‘‘the means and motivation’’ to com-
promise the W–88 information. Mr. Vrooman goes on to say, ‘‘Every
time Lee’s motive was discussed, it came down to ethnicity. There
was no other motive ever suggested.’’

Now I was not privy to any discussions involving ethnicity but
the issue of a motive was not discussed in the documents we re-
ceived in this investigation. It was mentioned but was not dis-
cussed in any convincing way, and I think that is one of the more
troubling aspects of this case. The job of this subcommittee and
particularly this investigation is to learn what went wrong and
why; then fix it so it does not happen again. And in regard to that,
that is why today’s hearing is so very, very important. Thank you,
Mr. Chairman.

Senator SPECTER. Thank you very much.
Will Mr. Trulock, Mr. Wilkins, Dr. Richter, Dr. Younger, Mr.

Vrooman all step forward? Would you gentlemen all raise your
right hands?

Do you solemnly swear that the testimony you will give before
this subcommittee will be the truth, the whole truth and nothing
but the truth, so help you God? Mr. Trulock?

Mr. TRULOCK. Yes.
Senator SPECTER. Mr. Wilkins?
Mr. WILKINS. Yes, sir.
Senator SPECTER. Dr. Richter?
Mr. RICHTER. Yes, sir.
Senator SPECTER. Dr. Younger?
Mr. YOUNGER. I do.
Senator SPECTER. Mr. Vrooman?
Mr. VROOMAN. Yes, sir.
Senator SPECTER. OK, Mr. Vrooman is at the far end of this

table; Dr. Younger is next, Dr. Richter, and Mr. Wilkins, Mr.
Trulock.

And for the record, Mr. Trulock is represented by Mr. Larry
Klayman, who is seated next to him.

Dr. Richter, let us begin with you. We would be pleased to hear
your opening statement at this time.

STATEMENT OF JOHN RICHTER, SCIENTIST, DEPARTMENT OF
ENERGY

Mr. RICHTER. I would like to make one.
I assume that this hearing is to explore whether the case against

Wen Ho Lee was conducted properly and whether congressional ac-
tion is warranted. In 1958, about the time that Julius and Ethel
Rosenberg were executed for atomic espionage, the most recent
amendments to the Atomic Energy Act were enacted. Since then,
the United Kingdom, France, China, Israel and perhaps India have
built nuclear arsenals, in addition to those of the United States and
the Union of Soviet Socialist Republics. Later, the Soviet Union col-
lapsed, the Cold War ended. Also ended were such terms as mutual
assured destruction.

In the Lee case, the out-of-date Atomic Energy Act, which in-
cluded overly harsh criminal penalties, together with unrealistic
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damage assessments from DOE, spurred the FBI and the prosecu-
tion team to actions that a large sector of the public found unac-
ceptable. I urge the Congress to keep volatile laws, such as the
Atomic Energy Act, current and not leave it to the courts. I would
like to elaborate on some of these views next.

I have held various security clearances since 1958, including
DOE, military and NSI. While not a very attractive aspect of em-
ployment, security is a condition of employment and I have never
willfully violated it. Anyone who finds it onerous to work in a calci-
fied environment should seek employment elsewhere.

Regarding the data that Wen Ho Lee downloaded on the unclas-
sified computer, there are three categories of information: computer
codes, material properties information, and problem setups, which
include the W–88.

The first are only slightly classified because they describe physics
that date back as far as the 17th century.

Senator SPECTER. Dr. Richter, are you now on the three cat-
egories of the nominated input decks, data files and source codes?

Mr. RICHTER. Right. The source codes I mentioned, they are very
slightly classified. The materials properties information and then
the problem set-ups.

The second, the materials properties information, is classified be-
cause it contains properties of high atomic number elements, like
plutonium, et cetera.

Senator SPECTER. Now which are you referring to? Are you talk-
ing about data files or input decks?

Mr. RICHTER. Data files.
The third, the problem set-ups, the input decks, as you call them,

are truly classified because they contain numerical descriptions of
some of our nuclear weapons, including the W–88.

Let me consider what harm might have accrued to the security
of the United States if the subject information had gotten into the
hands of nations not necessarily friendly to the United States.

The United States exploded its first nuclear device in 1945, Rus-
sia 1949, the United Kingdom about 1951, France about 1958,
China in 1964, India in 1974 and Pakistan in 1998. So clearly
there is a lot of information worldwide regarding nuclear weapon
technology. It has been around a long time.

We know that the Union of Soviet Socialist Republics, via Klaus
Fuchs, got information from the United States. We also know that
Russia gave China information. And we further know that China
mentored Pakistan. The governments of the majority of the people
on earth know how to build nuclear weapons that could cause seri-
ous harm to the United States and they have known it for a long
time.

The problem set-up data in question can be compared with a par-
tial cooking recipe. In addition to the recipe, the user must have
an adequate kitchen, all of the ingredients, and considerable skill
as a Chief. If he can already broil a steak, why should he attempt
to prepare, say, Chateaubriand from an incomplete Cordon Bleu
recipe?

The United States built nuclear weapons to maximize the Na-
tion’s chances for survival in case the Cold War turned hot. Those
were the largest of MIRV’s—multiple independently targeted re-
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entry vehicles—on a missile, the largest yield together with the ut-
most safety.

No one now needs to build nuclear weapons the way we did. In-
deed, if START–III happens, then MIRV will be outlawed. Tens of
thousands of ready-to-shoot nuclear weapons are unnecessary now.
It would be risk and expensive folly for another nation to build
weapons now the way the United States has and especially without
hands-on testing.

We are very concerned about the nuclear weapons of other na-
tions. We look for vulnerabilities, technological surprises, but we do
not copy their designs because we know how we prefer to build
them. I suggest that other nuclear powers, particularly the more
mature ones, have decided how they wish to construct nuclear
weapons.

Recent cases similar to Lee’s suggest that revocation of security
clearance and termination of employment might suffice for the of-
fense. In another case, the defendant also got a year in a halfway
house. Inside the beltway, leaks to the media can best be described
as an on-going hemorrhage of classified information of all cat-
egories, certainly not limited to DOE, yet there is no attempt to ap-
prehend the perpetrators. This raises the specter of selective en-
forcement of the laws.

Lee was discharged from the laboratory in March 1999 but not
arrested until December. Indeed, he was under surveillance for this
period but he was free. After arrest, he was held incommunicado,
which many felt was cruel and unusual punishment for a person
awaiting trial.

At the August bail hearing Lee had been incarcerated for 8
months. The judicial industry standard is 6 months for the con-
stitutional speedy trial. The almost-daily publicity would have
made jury selection extremely lengthy, further delaying Lee’s day
in court from the proposed November trial date. Lee might have
spent well over a year in jail before the case was settled. Appar-
ently Judge Parker came to similar conclusions and settled the
case and I salute him. Thank you.

Senator SPECTER. Dr. Richter, you testified at the bail hearing
for Dr. Lee?

Mr. RICHTER. Yes, sir.
Senator SPECTER. And what was the essence of the testimony

which you gave at that time about the nature of the classified in-
formation that Dr. Lee downloaded?

Mr. RICHTER. I tried to maintain the three categories that we
have discussed. The codes, I think there has been discussion of
whether it is 99 percent unclassified, et cetera. But, of course, the
materials data are classified and the problem set-ups are certainly
classified.

Senator SPECTER. Well, let us move to the input decks. What tes-
timony did you give at Dr. Lee’s bail hearing about what he did
with the input decks?

Mr. RICHTER. Well, as far as I think the way we handled it there,
it was all handled together—the codes, the materials properties
and the input decks.

Senator SPECTER. Well, you testified at that time, ‘‘These codes
and their associated databases and the input file, combined with
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someone who knew how to use them, could, in my opinion, in the
wrong hands, change the global strategic balance. They enable the
possessor to design the only objects that could result in the military
defeat of America’s conventional forces. They represent the gravest
possible security risk to the supreme national interest.’’

Is that an accurate statement?
Mr. RICHTER. I did not say that. It probably was said but I did

not say that.
Senator SPECTER. Well, we may have Dr. Younger’s statement on

that.
Dr. Younger, is that, in fact, your testimony?
Mr. YOUNGER. That is, Senator.
Senator SPECTER. Before responding to questions, would you care

to make an opening statement?
Mr. YOUNGER. I would.

STATEMENT OF STEPHEN YOUNGER, SCIENTIST,
DEPARTMENT OF ENERGY

Mr. YOUNGER. Thank you, Chairman Specter, for the opportunity
to discuss facts related to the case of Dr. Wen Ho Lee.

The United States developed the most advanced nuclear arsenal
in the world through a combination of complex computer calcula-
tions, laboratory experiments, and nuclear tests. Key to the design
process was a series of sophisticated computer codes, supported by
databases that describe the behavior of materials under extreme
temperatures and pressures. These codes allow us to make reason-
ably accurate predictions of the performance of nuclear devices,
predictions that were validated by nuclear tests.

I can say based on my review of the contents of the tapes made
by Dr. Lee that he did systematically collect a set of nuclear weap-
ons design tools that would enable the possessor to perform sophis-
ticated calculations of nuclear explosives. Further, Dr. Lee’s tapes
contained the actual designs of a number of nuclear explosives, in-
cluding some weapons currently in the U.S. arsenal.

It has been said that much of the information contained on the
tapes made by Dr. Lee is available in the open literature. I believe
this to be misleading. First, while much of the fundamental physics
used in nuclear explosives design is unclassified, the specific com-
bination of physics required to produce an adequate approximation
of nuclear weapons performance is a secret. Indeed, one of the most
sensitive pieces of knowledge in nuclear weapons design is what is
good enough to adequately model a weapon. It is always better to
put in more detail, to be more accurate, but even the largest com-
puters in the world cannot handle all of the complexities involved
in a nuclear explosion. Experienced physicists could waste a great
deal of time trying various approximations before they found ones
that were sufficiently accurate and sufficiently fast for practical
calculations. United States design codes are the result of decades
of work involving hundreds of people who had access to data from
over 1,000 underground nuclear tests and atmospheric nuclear
tests.

Second, some of the information on plutonium and uranium and
other materials contained on the tapes was obtained through nu-
clear testing. It is not found in the open literature. Some of the
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data contained on the tapes cannot be obtained by any means other
than nuclear testing.

Third, the tapes that Dr. Lee made contained the designs of ac-
tual nuclear devices, some of which have been successfully tested.
These designs are certainly not available in the open literature.
Providing unauthorized persons with the designs of our nuclear
weapons could enable them to advance their own weapons program
and to identify and exploit weaknesses in our nuclear defenses.

Based on my knowledge of foreign nuclear weapons programs, I
think I can say with confidence that our computer codes and data-
bases are the finest in the world. No other country had the tech-
nology base that was necessary to perform some of the measure-
ments that we made in our nuclear tests, measurements that were
used in the calibration and validation of the computer codes
downloaded by Dr. Lee.

In my opinion, it would be impossible, at least on a time scale
yielding strategic surprise, for any country in the world to dupli-
cate the information contained on those tapes without doing nu-
clear tests, regardless of how much money they were wiling to
spend or the intelligence of their scientists. There are simply too
many unknowns that cannot be resolved without extensive nuclear
testing.

During my testimony at Dr. Lee’s detention hearing in December
1999, I stated that the information that he downloaded could, if
placed in the wrong hands, change the global strategic balance. I
believed that then and I believe it now. Although the information
itself does not convey all of the technology required to build deliver-
able weapons, it could advance the design effort enormously. Pro-
duction of a weapon that would be a realistic threat still requires
special nuclear materials, special engineering and fabrication skills
and a capable scientific cadre.

Nuclear weapons are the most destructive weapons ever created
by humankind. They are the only devices that can threaten the
conventional military superiority of the United States. In the
wrong hands, the information downloaded by Dr. Lee could enable
a proliferant nation to design relatively crude but nevertheless ef-
fective nuclear weapons without nuclear testing. Those weapons
would certainly not be as sophisticated as the weapons contained
in the U.S. arsenal but they would be credible enough to influence
other nations, including our own.

A nation that already had nuclear weapons could use the codes
to help maintain their weapons or to improve them. The informa-
tion contained on the tapes could also be used to find and exploit
potential vulnerabilities in U.S. weapons.

The United States expects our existing nuclear weapons to last
a long time. As other countries advance in their military capabili-
ties, we must be prepared and be careful that our nuclear deterrent
is not placed at risk by a compromise of our designs.

In summary, it is my opinion that the information contained on
the tapes made by Dr. Lee could, in the wrong hands, pose a grave
danger to the national security of the United States. Thank you.

Senator SPECTER. Dr. Richter, you have been quoted as testifying
before Judge Parker that at least 99 percent of the nuclear secrets
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that Dr. Lee downloaded to tapes were unclassified. Is that an ac-
curate statement?

Mr. RICHTER. An accurate statement regarding the codes. I still
maintain that. The materials properties, I do not think I was refer-
ring to that at that time. If I did say it that way then I did not
mean it and I erred.

Senator SPECTER. So you were referring only to the codes and not
to the data files or the input decks?

Mr. RICHTER. That is what I was referring to.
Senator SPECTER. Dr. Younger, what was the factual basis for

your statement as to what Dr. Lee had, in fact, downloaded?
Mr. YOUNGER. I looked at detailed listings of the codes, the

names of the files. I obtained information on the contents of those
files and I knew by the names of the files what they indicated in
terms of a design capability.

Senator SPECTER. So you could determine all that information
from the files and you knew which files Dr. Lee had downloaded?

Mr. YOUNGER. I knew which files Dr. Lee had downloaded, yes.
Senator SPECTER. So that was your basis for determining what

the information was?
Mr. YOUNGER. That is correct.
Senator SPECTER. Dr. Richter, as you hear Dr. Younger describe

what Dr. Lee had downloaded, specifically when he says that infor-
mation on plutonium and uranium and other materials contained
on the tapes obtained through nuclear testing, it is not found in the
open literature; some of the data contained on the tapes cannot be
obtained by means other than nuclear testing, would you agree or
disagree with what Dr. Younger said?

Mr. RICHTER. I would certainly agree with that, yes, sir.
Senator SPECTER. And Dr. Younger further testified, ‘‘Third, the

tapes that Dr. Lee made contained the designs of actual nuclear de-
vices, some of which have been successfully tested. These designs
are certainly not available in the open literature.’’

Do you agree or disagree with that?
Mr. RICHTER. Yes, I agree, and I would like to elaborate.
Senator SPECTER. Please do.
Mr. RICHTER. It takes about—I am guessing—a foot-foot shelf of

drawings, specifications, material processes and so forth to build
one of these nuclear weapons, and that is not on the tapes. The
basic dimensions are but nothing else. I mean the metallurgical
processes of the materials, and so forth is not anywhere in there.

These are thought by many experts that I work with to be very,
very important and could possibly defeat our efforts to maintain
our nuclear stockpile, particularly the very sophisticated designs,
such as the W–88.

Senator SPECTER. Dr. Younger, Dr. Lee’s lawyers maintain that
information he is accused of downloading was classified at the se-
cret level. Is that accurate or inaccurate?

Mr. YOUNGER. That is accurate.
Senator SPECTER. Is it true that secret information can be sent

through the mail?
Mr. YOUNGER. That is correct.
Senator SPECTER. Well, if it has only that classification, not even

top secret, and can be sent through the mail, is there some problem
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with our classification system that you characterize that material
as sufficiently sensitive to change the global strategic balance?

Mr. YOUNGER. Well, Senator, it is not only secret data; it is se-
cret restricted data. So in addition to——

Senator SPECTER. Could you define the difference between that
and top secret data?

Mr. YOUNGER. Secret is a category which will cause serious dam-
age to the United States. Top secret will cause even more grave
damage to the United States. Restricted data concerns data associ-
ated with nuclear weapons and the procedures for the shipment of
classified information are determined by the Department of En-
ergy.

Senator SPECTER. Well, if the information is so valuable as to
change the strategic global balance, why is it classified only at the
secret restricted level?

Mr. YOUNGER. Secret restricted data was considered to be a cat-
egory sufficiently high to protect the information. Access to a secret
clearance does not guarantee access to nuclear weapons informa-
tion. There is a further level of clearance required, specifically a Q
clearance.

Senator SPECTER. Is it not true that the Department of Energy
regulations say that restricted data can be sent through the mail,
as well as secret data?

Mr. YOUNGER. Correct.
Senator SPECTER. You mentioned the Q clearance. Would you de-

fine what that means?
Mr. YOUNGER. That is a full background check in addition to a

normal secret clearance.
Senator SPECTER. We are going to have a vote soon and there is

a great deal to be covered, but at this time I want to yield to my
distinguished colleague, Senator Grassley.

[Discussion off the record.]
Senator SPECTER. Dr. Younger, of the classified information on

the computer systems that Dr. Lee had access to at Los Alamos,
was there anything that was classified as top secret?

Mr. YOUNGER. Not on that system, no.
Senator SPECTER. Dr. Younger or Dr. Richter, do you gentlemen

have any insights as to what Judge Parker was referring to when
he said that he had been misled by the government? Dr. Younger?

Mr. YOUNGER. I do not.
Senator SPECTER. Dr. Richter.
Mr. RICHTER. I believe that what Judge Parker was referring to

was the fact that the testimony that upset the world’s strategic bal-
ance, he felt, was misleading. And I do not believe that the infor-
mation there would upset the world’s strategic balance.

Senator SPECTER. Why do you feel that the information would
not upset the world’s strategic balance?

Mr. RICHTER. Because I think so many people in the world know
how to build nuclear weapons right now and they can build them
their way and they would say, ‘‘Hmm, isn’t this interesting how the
Americans do it?’’ and let it go at that. That is an opinion, of
course.

Senator SPECTER. Why do you believe that Judge Parker found
that particular factor to be misleading?
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Mr. RICHTER. As I understand it, the only sorts of information a
court has is testimony and if the only testimony they have is that
it is upsetting the world’s strategic balance, then that would be
misleading. And then somebody can come wandering in, for exam-
ple, myself, and says it really is not that serious, and he would say,
‘‘Gee, I only heard one side of the story.’’

Senator SPECTER. Well, when you testified, Dr. Richter, that 99
percent of it was unclassified, you were talking about the source
codes and not about the data files and the input decks, correct?

Mr. RICHTER. That is exactly right.
Senator SPECTER. Well, focusing for just a moment on the input

decks, what was there about that classification which was re-
stricted or very serious data?

Mr. RICHTER. This is some of the details of how we build our
front-line nuclear weapons. Now, I spent a good deal of my career
in the latter days trying to figure out what other nations’ weapons
are.

Senator SPECTER. Well, are you saying as to the material in the
input decks that although classified, it was available to other na-
tions?

Mr. RICHTER. It should not be. It should not be.
Senator SPECTER. Well, a few moments ago you said that so

many nations know how to build nuclear weapons that it does not
change the global strategic balance.

Now as to the input decks, would that be something known to
other nations?

Mr. RICHTER. No, it should not be. This is the way the United
States chooses to build its nuclear weapons.

Senator SPECTER. Well, as to the input decks, to what extent did
Dr. Lee make disclosures on input decks which were not available,
disclosures not available to other nations?

Mr. RICHTER. He should not have done it.
Senator SPECTER. Well, was that among the materials that Dr.

Lee did, in fact, disclose?
Mr. RICHTER. I am afraid yes. Yes, indeed. I saw one of the input

files myself.
Senator SPECTER. And what was that input file which you saw?
Mr. RICHTER. It shows the primary of the W–88.
Senator SPECTER. And to the extent that you can specify in this

open hearing, and we can adjourn to a closed hearing for any por-
tion of this or other testimony which may require that, can you am-
plify what you just said about the W–88?

Mr. RICHTER. It shows the dimensions, but none of the specifica-
tions that go into all of the rest of it, and that is just not there.

Senator SPECTER. It shows the dimensions but not the specifica-
tions?

Mr. RICHTER. Of the materials and the processes to produce
them, the quality controls, surface finishes, machine surface fin-
ishes, and all the things it takes to build a mechanical object. And
as you go to the more advanced weapons that we have, for exam-
ple, the W–88, these things become ever more important.

Remember we nuked Hiroshima in 1945 with an untested device,
so that is the other extreme. You can build an old clunker that will
go bang, but I am saying that when you get to the maximum num-
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ber of MIRV’s on the missile and the largest yield you can get out
of it, you have to be ever more careful, and that is not all there.

Senator SPECTER. Well, you have testified that as to the input
decks, that was important information.

Mr. RICHTER. Oh, yes.
Senator SPECTER. And it did have a number of items as they re-

lated to the 88.
Mr. RICHTER. Yes, sir.
Senator SPECTER. But you are saying that it did not have all the

information.
Mr. RICHTER. It lacked a great deal. It is like the recipe I was

telling you about.
Senator SPECTER. Well then, what would your evaluation be as

to what damage there was to the United States in having that in-
formation from the input decks available to a foreign power?

Mr. RICHTER. It would let them know how the United States goes
about its nuclear weapon business. If they wish to emulate that,
they can try.

Senator SPECTER. And with respect to the third category of the
data files, what did you find as to what Dr. Lee had disclosed, if
anything, as to data files?

Mr. RICHTER. It would certainly help them. The point is that, for
example, China has been working on nuclear weapons since 1964.
They have a pretty good idea of what the plutonium equation of
state is.

Senator SPECTER. So then is the long and short of it, Dr. Richter,
that when you were quoted as saying that 99 percent was unclassi-
fied that you were really referring to the source codes only and
that, in fact, on the information from the input decks and the data
files, that those disclosures certainly were harmful to the United
States?

Mr. RICHTER. They did not help.
Senator SPECTER. Well, that is different from being harmful.

How about my question? Were they harmful or not?
Mr. RICHTER. The answer to the question is when I was looking

at other nations’ information, we mainly took the view of ‘‘Isn’t this
interesting, to see what they are doing?’’ But we did not rush to
the laboratory and put it into practice.

And I do not think the mature nations, for example, China,
which has been in the business since 1964, would say, ‘‘Gee, isn’t
that interesting?’’ and let it go at that. I would say it is marginally
harmful, at worst.

Senator SPECTER. Marginally harmful at worst.
Mr. RICHTER. Yes.
Senator SPECTER. We have not called all of the people who have

expressed opinions on this, and we may, but Dr. Richard Krajek
was quoted as saying that in the files I had the ‘‘crown jewels of
the U.S. nuclear arsenal.’’

Was that an accurate statement in your opinion, Dr. Richter, or
an overstatement?

Mr. RICHTER. I think it was an overstatement to the effect that
we were building a Cold War weapon and the Cold War is over now
and the Cold War ended when the Soviet Union collapsed, I believe
in 1989.
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So all of a sudden the terror, the balance of terror changed and
you do not have to build a weapon that way anymore. It is very
expensive, very costly.

Senator SPECTER. Well, while it is true that the Cold War is over,
or so we hope, with the Soviet Union and now with Russia, there
are other major threats to national security in the world.

Mr. RICHTER. Yes.
Senator SPECTER. So the question then becomes whether that in-

formation in the wrong hands could pose a major threat to the
United States.

What we are trying to get a handle on here and these are very
complex subjects, we are trying to get a handle on just how serious
this information was. When you talk about changing the global
strategic balance, that is cataclysmic. When you talk about crown
jewels, you are talking about the most important information.

Dr. Paul Robeson stated that the information posed a truly dev-
astating risk to national security. Would you agree or disagree with
that, Dr. Richter?

Mr. RICHTER. I do not agree with it.
Senator SPECTER. Why not?
Mr. RICHTER. In order to develop the kind of nuclear weapons

that the United States, Russia, China and Britain and France
have, you need to have four nuclear materials—plutonium, ura-
nium, tritium, and lithium-6. Now if you go into the more recent
aspirants to it, like India and Pakistan, they do not have all of
those and without those, they do not have the ingredients. They do
not even have the kitchen.

So what I am saying is that there is a large dichotomy between
the participants in this nuclear stand-off and the big four I have
named—the United States, Russia, Britain and France. The rest of
them, it is not going to help them much.

Senator SPECTER. Can other countries develop the so-called
kitchen?

Mr. RICHTER. Yes, they can.
Senator SPECTER. And would this information then be of great

significance to them if they develop the kitchen?
Mr. RICHTER. It could be, if they want to spend the national re-

source on it.
Senator SPECTER. Dr. Younger, do you agree or disagree with the

statement attributed to Dr. Richard Krajek that the information in
the files constituted the crown jewels of the U.S. nuclear arsenal?

Mr. YOUNGER. I agree.
Senator SPECTER. And do you agree or disagree with what Dr.

Paul Robeson said, that the information posed a truly devastating
risk to national security?

Mr. YOUNGER. I agree.
Senator SPECTER. Dr. Younger, what is your response to what

Dr. Richter has said with respect to those four items? Are they in-
dispensable ingredients for another nation to pose a really serious
threat to U.S. national security?

Mr. YOUNGER. A nation needs at least a capability to produce en-
riched uranium or plutonium and beyond that, the additional mate-
rials will improve the efficiency of the weapons. But a basic capa-
bility can be obtained with either uranium or plutonium.
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Senator SPECTER. So you are saying, contrary to Dr. Richter’s as-
sertion, that you do not need all four of those elements.

Mr. YOUNGER. You need all four elements for a sophisticated nu-
clear weapon. However, you can make a basic nuclear weapon with
only one or two.

Senator SPECTER. We are now 15 minutes into the vote, a 20-
minute vote, so I am going to have to recess the hearing tempo-
rarily. There is a second vote and we shall return as promptly as
we can.

The hearing is now recessed.
[Recess.]
Senator SPECTER. The hearing will now resume.
Dr. Younger and Dr. Richter, what we are struggling with here

is to understand the sequence of events which led Judge Parker to
change his view. And you, Dr. Younger, and others testified before
Judge Parker in December at the bail hearing and you, Dr. Richter,
came to testify in August after there was later consideration as to
whether the bail ought to be changed.

And there is another element here and that is the element about
whether Dr. Lee continued to have possession of the tapes and
there has never been a showing that the tapes continued to be in
existence, at least at this point, with Dr. Lee’s contention that the
tapes have been destroyed, so that had Dr. Lee not had dominion
over the tapes, there is no reason to keep him in custody because
he cannot tell somebody where the tapes are and have them dis-
closed to some third party.

And Judge Parker said he found clear and convincing evidence
to keep Dr. Lee in detention but then apparently that had slipped
by the time Dr. Richter testified.

Dr. Richter, you work for Department of Energy, of course, right?
Mr. RICHTER. I am a retiree and I go back to the laboratory a

couple of days a week as a laboratory associate.
Senator SPECTER. And you have worked for DOE?
Mr. RICHTER. I worked for——
Senator SPECTER. And you still do to the extent you have just de-

scribed.
Mr. RICHTER. Exactly.
Senator SPECTER. And Dr. Younger, of course, you are an em-

ployee of the Department of Energy.
Mr. YOUNGER. I am an employee of the University of California,

which is a contractor to the Department of Energy.
Senator SPECTER. OK; so your working for the Department of En-

ergy is subject to the contract through the university.
Mr. YOUNGER. Yes, Senator.
Senator SPECTER. Dr. Richter, were you consulted by the govern-

ment for an evaluation of the damage that this information would
have done to the United States prior to the December bail hearing?

Mr. RICHTER. No, sir. You mean August, I hope.
No, I was not consulted by the government. I had one interview

with the prosecution team and that is all.
Senator SPECTER. When?
Mr. RICHTER. Perhaps April, sometime in that time frame.
Senator SPECTER. Did you tell them essentially the same things

you have testified here today?
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Mr. RICHTER. Pretty much, yes, sir.
Senator SPECTER. Dr. Richter, do you know if the government,

the Department of Justice, made an effort prior to the December
bail hearing to develop a point of view such as you have testified,
which downplays the importance of this information?

Mr. RICHTER. I have no idea because I was not consulted.
Senator SPECTER. Dr. Younger, do you know if the government

made any effort to obtain, as Judge Parker put it, a more balanced
view prior to the bail hearing in December 1999?

Mr. YOUNGER. Senator, I was not privy to all of the discussions
of the prosecution. I merely provided a technical opinion when we
were asked for it. I do not know that.

Senator SPECTER. Describe briefly just what the government said
to you. Who contacted you for the Department of Justice?

Mr. YOUNGER. I was contacted by the U.S. Attorney’s Office in
Albuquerque and I was asked to provide my opinion on——

Senator SPECTER. Who specifically in the U.S. Attorney’s Office?
Mr. YOUNGER. Mr. Kelly, U.S. attorney, and Robert Gorence, the

assistant U.S. attorney.
Senator SPECTER. And what did they say to you?
Mr. YOUNGER. They asked me to provide my opinion as to the

importance of the information that Dr. Lee downloaded from a
technical perspective. They also asked for a primer on nuclear ex-
plosives design and a history of the codes that were on the tapes.

Senator SPECTER. You are not the judge, Dr. Richter, but do you
think that there was clear and convincing evidence that the infor-
mation Dr. Lee had rose to the level of being the crown jewels or
extraordinarily sensitive for the United States government?

Mr. RICHTER. They are certainly sensitive but not by any stretch
of the imagination crown jewels.

Senator SPECTER. Dr. Younger, again you are not the judge but
in your view, do you believe that taking the totality of the evidence,
your statements, Dr. Richter’s statements, the other opinions ren-
dered, that there is clear and convincing evidence that this infor-
mation amounted to the crown jewels?

Mr. YOUNGER. If the design of the most sophisticated nuclear
weapons on the planet are not the crown jewels of nuclear security,
I do not know what is.

Senator SPECTER. OK. I take that to be a yes?
Mr. YOUNGER. It is a yes.
Senator SPECTER. OK; we have not talked to—Senator Grassley

has indicated an interest in getting Judge Parker’s views and I
think that is a solid line. So far, what has been done is to talk to
his law clerk and it may be that by the time we pursue this matter
further, that we will want to talk to Judge Parker. Whether Judge
Parker will want to talk to us is up to Judge Parker but if we can-
not find the answers as to what Judge Parker had in mind, it may
be a direct route to talk to Judge Parker.

I just want to make that comment because Senator Grassley had
made a reference to Judge Parker, so that the information would
be explicit as to what we have done and what we have not done.

Mr. Vrooman, thank you for joining us. You are now an ex-em-
ployee of the Department of Energy.

Mr. VROOMAN. Yes, sir.
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Senator SPECTER. And you are living in——
Mr. VROOMAN. Bozeman, Montana.
Senator SPECTER. Montana, and you have come a long distance,

so we appreciate your being here and we look forward to your open-
ing statement.

STATEMENT OF ROBERT VROOMAN, FORMER
COUNTERINTELLIGENCE OFFICER, DEPARTMENT OF ENERGY

Mr. VROOMAN. Thank you.
Chairman Specter and members of the committee, I am honored

to have the opportunity to testify before this committee about the
investigation of Wen Ho Lee.

In this opening statement I will address three issues: ethnic
profiling, FBI and Los Alamos cooperation during the Kindred
Spirit investigation, and the 1994 FBI investigation of Dr. Lee.

Many people have questioned shy the investigators into the origi-
nal allegations of Chinese nuclear espionage failed to look beyond
Los Alamos National Laboratory and Dr. Lee. Those asking this
question include such distinguished people as former Senator Rud-
man, Senators Thompson and Lieberman, and recently FBI Direc-
tor Louis J. Freeh. It is my opinion that the Kindred Spirit inves-
tigators had a subtle bias that the perpetrator had to be ethnic
Chinese. I base my opinion on their comments and actions prior to
and during the investigation.

These comments include noting something nefarious about the
number of Chinese restaurants in Los Alamos, the number of Chi-
nese postdoctoral employees and suggesting that DOE should not
allow ethnic Chinese to work on classified programs.

In April 2000, a Los Alamos scientist who worked on intelligence
programs wrote a letter to the employee news bulletin. He said,
‘‘While I was assigned to NSI–9’’—that is the Intelligence Divi-
sion—‘‘I supported on a part-time basis the counterintelligence in-
vestigation into the alleged Chinese espionage at Los Alamos.
Based on my experience and observations, I concluded that racial
profiling of Asian-Americans as a result of the investigation indeed
took place, but principally at the Department of Energy. Further,
DOE personnel directed some Los Alamos National Laboratory
staff to undertake research that profiled Asians and Asian-Ameri-
cans at the laboratory. I do not believe any of us were happy with
this. I feel insulted personally and professionally that the DOE is
seeking to spread the tarnish that belongs on it by having the
weapons complex undergo the mandatory diversity stand-down by
May 5.’’

Now the author of the above letter is referring to a request from
DOE headquarters to Los Alamos and Livermore for a list of Chi-
nese-Americans and the programs that they were working on. Both
laboratories refused to provide such a list because the request was
clearly in violation of Executive Order 12333.

Director Freeh recently testified to a joint hearing of the Intel-
ligence and Judiciary Committees that the FBI opened a case on
Lee based on the DOE administrative inquiry which stated that,
and I am quoting now, ‘‘Wen Ho Lee appears to have the oppor-
tunity, means and motivation’’ to compromise the W–88 informa-
tion. Director Freeh is correct that the DOE inquiry stated this, but
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I would like to add that every time Lee’s motivate was discussed,
it came down to his ethnicity. There was never any other motive
discussed.

I would also like to note that the DOE inquiry was flawed be-
cause Lee did not have ready access to all the W–88/Mark 5 re-
entry system or other U.S. system that was similarly compromised.
He would seem, at best, to be only one source of the complete leak.
The FBI, of course, had no way of knowing this unless the DOE
inquiry was a complete and rigorous investigation.

In spite of our reservations about the Kindred Spirit investiga-
tion, we cooperated fully with the FBI in all subsequent investiga-
tions involving Dr. Lee. From the day the FBI informed us that
they intended to conduct an investigation into Dr. Lee, FBI rep-
resentatives expressed similar reservations about the Kindred Spir-
it analysis. In my opinion, the FBI should not have accepted this
case until certain issues were resolved, and I am willing to elabo-
rate on these issues in any closed session if the committee desires.

As a result of serious questions about the DOE inquiry, the FBI
did not assign an agent to the case full-time. It was added to one
agent’s already full caseload. The failure to aggressively resolve the
allegations against Dr. Lee was a great source of frustration both
to Los Alamos Director Sig Hecker and to me.

On February 14, 1997 I had an acrimonious meeting with the
FBI counterintelligence squad chief in Albuquerque and he agreed
to assign an agent to the case full-time. After this occurred we saw
some progress on the case, including a FISA request.

On October 15, 1997 that agent told me that he had to stop
working on the Wen Ho Lee case to work on the Peter Lee case
and he requested our assistance in that investigation. Once again
we had no agent assigned full-time to the Wen Ho Lee case and
that was the situation when I retired from Los Alamos on March
13, 1998.

On February 23, 1994, during an officially approved six-person
Chinese delegation to Los Alamos, Dr. Lee met with a member of
that delegation. This meeting occurred in the presence of all the
United States and Chinese participants, however, and was reported
in writing to the FBI by a U.S. participant. This document is classi-
fied but is available to the committee from the author if they would
like to have it.

I was not aware that this meeting resulted in an FBI investiga-
tion until Director Freeh testified to that on September 26, 2000.
For the record, let me state that this investigation occurred without
any request for assistance from Los Alamos. We were not aware of
any renewed FBI interest in Dr. Lee until July 3, 1996.

We should not lionize Dr. Lee. He has much to answer for. On
the other hand, he was not treated fairly. There are many exam-
ples, but I am most disturbed by the leaking of the investigation,
along with his name, to the media. This single act destroyed the
integrity of the investigation, as well as adversely impacting Dr.
Lee. As a result of this, I doubt if we will ever solve the mystery
of how the Chinese obtained U.S. nuclear weapons secrets.

Finally, I am concerned about the collateral damage from the Lee
case, particularly the adverse impact it has had on our weapons
labs. Former Senator Howard Baker and former Representative
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Lee Hamilton recently reported that the arbitrary security changes
at the national labs has damaged morale, productivity and recruit-
ment.

In my opinion, this is all the more outrageous because the na-
tional labs have had and continue to have good security. If you look
at what really counts, which are results, not audits of paperwork
and procedures, security at the labs has been better than all other
government agencies. The results are reflected in the number of
people in the last 50 years who have been convicted, confessed to
or fled the country to avoid prosection for espionage. When we look
at this by organization, the results reflect favorably on the DOE
complex. We have two cases in the DOE and neither case involved
the compromise of nuclear weapons. During the same time period
there were 10 cases in the CIA, three in the FBI and seven in the
National Security Agency and over 80 in the Department of De-
fense. When one considers that the DOE population is at least an
order of magnitude larger than all but the DOD, the record is im-
pressive.

I believe that we must act quickly to repair the damage to our
national labs so that the talent in these labs is available to meet
the challenges of the 21st century. Thank you.

Senator SPECTER. Thank you very much, Mr. Vrooman.
Before we go to questions, if it is all right, Senator Grassley, we

will hear an opening statement from Mr. Notra Trulock.
Mr. Trulock, let me say for the record that if there are any ques-

tions asked of you which you prefer not to answer, there has been
some publicity about your being under investigation, so there may
be some sensitive matters. We appreciate your being here but be-
cause of what we had heard about an investigation, we decided not
to call on you but we appreciated your call and your willingness to
come forward, but I want you to feel entirely comfortable. If some-
thing gets close to the line and you are represented by counsel, so
he is here to protect you and I discussed the ground rules with Mr.
Klayman yesterday to be clear that you would say only what you
felt comfortable saying.

So within those guidelines, you may proceed.

STATEMENT OF NOTRA TRULOCK III, FORMER INTELLIGENCE
CHIEF, DEPARTMENT OF ENERGY, ACCOMPANIED BY LARRY
KLAYMAN, COUNSEL

Mr. TRULOCK. Thank you, Senator. I appreciate that.
Senator Grassley, good morning. My name is Notra Trulock. I am

the former director of intelligence at the Department of Energy. I
wish to thank the members of the Senate Judiciary Committee and
Senator Specter, you personally, for providing this opportunity to
speak out on the facts of the administrative inquiry into what is
known as the Kindred Spirit Chinese espionage case.

For months I have remained silent while my role in the inves-
tigation was discussed in the media, in the course of Dr. Lee’s de-
tention hearings and up here on Capitol Hill. I must tell you that
neither my family, my friends, nor I can recognize the individual
that has been portrayed and depicted in these very public pro-
ceedings. And I wish to thank the committee for providing me this
opportunity to try to set the record straight.
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Much of what you have heard or read about DOE’s conduct of the
administrative inquiry into Chinese nuclear espionage is just plain
wrong. Much of what you have heard or read about my role in that
inquiry is worse than wrong; it is defamatory. Indeed, I have been
forced to file libel and slander lawsuits against Mr. Charles Wash-
ington, Mr. Robert Vrooman, Energy Secretary Bill Richardson and
Dr. Wen Ho Lee.

I have prepared a formal statement for the record. I request that
it be entered at this time.

Senator SPECTER. Without objection it will be made a part of the
record.

Mr. TRULOCK. I will confine myself to three main points. First,
what was the administrative inquiry? How was it conducted, and
by whom?

The DOE administrative inquiry was conducted with the full co-
operation and participation of the Federal Bureau of Investigation.
The FBI approved our methodology and approach, provided an ex-
perienced agent to participate with DOE during site visits to the
DOE labs, reviewed and approved our draft final inquiry report,
and enthusiastically accepted our report in June 1996.

The DOE/FBI’s team’s first visit to the laboratory occurred in
January 1996. DOE at that point, at least DOE, had no pre-
conceived ideas or notions about possible suspects. Indeed, DOE
first learned of Dr. Wen Ho Lee when he was brought to our atten-
tion by Robert Vrooman in January 1996, not in October 1995, as
the FBI has told Congress and the President’s Foreign Intelligence
Advisory Board.

The administrative inquiry was a records check, a records check
as is performed in routine security reviews on a daily basis in
Washington, nothing more, nothing less. DOE, by statute, is pro-
hibited from conducting anything more than a record check and
then only at DOE facilities. By law, we were not authorized to ex-
amine records at Department of Defense facilities or at Department
of Defense contractors. We repeatedly told the FBI that W–88 in-
formation might reside at these facilities but that we at DOE were
unauthorized to extend our inquiry to those facilities.

Furthermore, we did not limit our search to Los Alamos. The
DOE/FBI team visited Los Alamos, Sandia National Laboratory in
Albuquerque and Livermore National Laboratory outside of San
Francisco. Further, we had records checked at Rocky Flats in Den-
ver, CO and Pantex in Amarillo, TX, both industrial facilities that
would have been involved in the production of the W–88.

Our final report listed 12 investigative leads for the FBI, not just
from Los Alamos but also from Livermore. Not just Asian-Ameri-
cans but also Caucasians from both laboratories. In fact, it was the
FBI that focussed solely on Dr. Lee. DOE believed that the FBI
would pursue all 12 leads with equal vigor and diligence.

Robert Vrooman and Charles Washington have alleged that in
1996 they told me that no evidence concerning Dr. Lee existed and
that ethnic profiling had governed my actions. Let me state this
clearly, recognizing that I am under oath. At no point in 1996, 1997
or 1998 did Robert Vrooman or Charles Washington express any
concern, disagreement, dissent or protest with the conduct of the
administrative inquiry or the conduct of the inquiry’s report.
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Mr. Washington was the acting director of the Department of En-
ergy’s Office of Counterintelligence during the conduct of the ad-
ministrative inquiry. He supervised the DOE individuals con-
ducting the inquiry. He reviewed and approved DOE’s proposed ad-
ministrative inquiry methodology. He reviewed and approved the
inquiry team’s travel. He reviewed and approved the inquiry team’s
report and approved its transmission to the FBI.

One of the most absurd allegations surfaced thus far, which was
reported in the Washington Post, the Los Angeles Times and else-
where, concerns the contents of a memo purportedly sent to me by
Mr. Washington in 1996. Mr. Washington has repeatedly claimed
that he warned me in the memo there was no evidence against Dr.
Lee and the case should be closed. The Post even claimed to have
a copy of the memo. In fact, I have seen a copy of that memo-
randum and I recall clearly its contents. The memorandum was
dated May 16, 1996. The memo makes no mention of Dr. Lee. It
recommends that we transmit the record of our inquiry to the FBI
and it notes that DOE is ‘‘close to becoming involved in an espio-
nage investigation, which we do not have the authority to do.’’

In February 2000, I wrote to Secretary Richardson requesting
that he make this memo available to the Justice Department to
clear up these spurious allegations. My information is that DOE
has refused to provide that memo to Justice or to the appropriate
oversight committees on Capitol Hill, as it has been with so many
documents over the past two years that are relevant to the over-
sight function of this and other committees on Capitol Hill.

Mr. Vrooman was present at our initial briefings for the FBI. He
assisted our team during their visit to Los Alamos in January
1996. He was the first to identify Dr. Lee to our team during that
visit and recommended that we focus our attention on him. He was
present at our briefing for the FBI in the late spring of 1996 and
I personally saw Vrooman at least six times over the course of the
next three years. My secretary kept careful records of in-coming
phone calls throughout this period. At no time did Vrooman call me
to discuss his concerns.

He was a key participant in a DOE/FBI Los Alamos meeting in
April 1997 held at Los Alamos that focussed on the FBI’s handling
of the Lee investigation to that point. At no time during that or
any other meeting did Vrooman protest or express any dissent or
concern to the FBI or DOE’s participants about the FBI’s investiga-
tion of Lee. In each instance, as the resident Los Alamos counter-
intelligence official, Vrooman willingly cooperated with the FBI in
its handling and approach to Dr. Lee.

Finally, Vrooman and especially Mr. Washington have alleged
that my actions were motivated by my racist views toward minority
groups—quote, closed quote. In fact, the facts of my management
tenure at DOE put the lie to this allegation. I repeatedly opened
new career opportunities for women and minorities during my ten-
ure and twice received awards in recognition of my efforts on be-
half of women and minority employees within my office from the
DOE chapters of Federally Employed Women and Blacks in Gov-
ernment. I have brought with me today one photograph that was
taken during one of those award ceremonies. I would be happy to
provide it to the committee.
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The Director of Central Intelligence, George Tenet, awarded the
highest intelligence community medal for distinguished service to
one of the key participants and managers in the counterintelligence
aspects of the Kindred Spirit case. He also awarded and rewarded
other DOE managers and laboratory scientists, including Dr. John
Richter, for their contributions to the U.S. intelligence community
in the Kindred Spirit case during my tenure as director of intel-
ligence.

Allegations made by disgruntled employees from the DOE Office
of Counterintelligence against me were investigated by the depart-
ment and repeatedly found to be baseless. Time after time the con-
clusion of independent outside investigators, ‘‘that complainant was
not discriminated against with respect to the matters raised in his
complaints.’’

Mr. Washington has alleged that he won his complaint but the
settlement arrived at after I left the department clearly states that
it shall not constitute an admission of liability by the Department
of Energy. Secretary Richardson’s willingness to settle this case
has caused great discontent within the department. Clearly the set-
tlement serves Secretary Richardson’s larger purposes.

Mr. Washington has alleged that I assaulted him and this allega-
tion has been repeated in the national media. I have with me today
the 1997 police report of the final action on that allegation. The
conclusion of that report is, ‘‘Based on the facts of the case, no as-
sault occurred.’’ I repeatedly requested the department to take ac-
tion on this false allegation but the department declined to do so.

Robert Vrooman has alleged that I stated no ethnic Chinese
should be allowed to work on U.S. nuclear weapons program. That
statement is categorically false. In fact, I stopped efforts by senior
DOE managers, including Assistant Secretary Victor Reese and Di-
rector of the Office of Nonproliferation and National Intelligence
Kenneth R. Baker, including several others still at the department,
to compile a database on the ethnicity of American citizens—Amer-
ican citizens with access to classified nuclear weapons information.
I thought this was an outrageous overreaction to a very serious
problem.

In fact, we were concerned about our ability to sustain counter-
intelligence safeguards in light of the explosion in the numbers of
foreign nationals at the laboratories, particularly those from coun-
tries on the sensitive country list, like Russia, India and China.
But we were hardly alone in our concerns. The Government Ac-
counting Office repeatedly cited DOE for its lack of counterintel-
ligence and security safeguards to protect sensitive information in
light of the ever-increasing numbers of sensitive country foreign
nationals at our labs.

A 1997 FBI report on DOE counterintelligence made the same
observation and recommended a number of fixes. Sadly, DOE man-
agement resisted these recommendations.

In 1997 FBI Director Louis Freeh told DOE managers that if
DOE failed to address its security vulnerabilities, then the Con-
gress would do it for DOE. He was right. While many now decry
the heavy-handed security regime imposed by the Hill on the labs,
they only have DOE managers to thank for the state of affairs in
the laboratories today. These officials resisted internal reforms in
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1997 and even delayed implementation of the mandates of the 1998
presidential decision directive until well into 1999 and the year
2000.

In conclusion, I would point out that it is now fashionable to ex-
press doubts about whether Chinese nuclear espionage even oc-
curred. I would remind the committee that the unclassified intel-
ligence community damage assessment, published in May 1999,
concluded that the Chinese had indeed obtained through espionage
U.S. nuclear weapons design information, including on the W–88
Trident D–5 warhead.

Further, the assessment concluded that information probably ac-
celerated China’s efforts to develop modern nuclear weapons. That
conclusion mirrors very accurately the conclusion arrived at by a
prestigious group of laboratory nuclear weapons scientists in 1995.
I would add that Dr. John Richter was an important member of the
group that formulated and developed that assessment.

The CIA reiterated their judgments about Chinese espionage
later in 1999 in an estimate on ballistic missile developments. I am
not aware that the DCI or any other intelligence community
spokesman have contradicted or revised this estimate.

So for 5 years now we have been aware of the Chinese acquisi-
tion of some of our most sensitive nuclear weapon secrets. Are we
any closer today to determining the source of this compromise? I
am afraid that the answer is no.

That concludes my statement. I am happy to take questions.
[The prepared statement of Mr. Trulock follows:]

PREPARED STATEMENT OF NOTRA TRULOCK III

My name is Notra Trulock, III, and I am the former Director of Intelligence at
the Department of Energy. I wish to thank the members of the Senate Judiciary
Committee, and Senator Arlen Specter, for providing this opportunity to speak out
on the facts of the Wen Ho Lee investigation. For months, I have remained silent
while my role in the investigation was discussed in the media, in the course of Dr.
Lee’s bail hearings, and on Capitol Hill. Neither my family, my friends, nor I can
recognize the individual portrayed in these very public proceedings. I wish to thank
the Committee for providing me this opportunity.

Much of what you have read or heard about DOE’s conduct of the Administrative
Inquiry into Chinese nuclear espionage is just plain wrong. Much of what you have
heard or read about my role in that inquiry is worse than wrong, it is defamatory.
Indeed, I have been forced to file libel and slander lawsuits against Mr. Charles
Washington, Mr. Robert Vrooman, Energy Secretary Bill Richardson, and Dr. Wen
Ho Lee.

I request that my formal statement be entered for the record. Let me discuss
three main points.

1. What was the Administration Inquiry, how was it conducted and by whom?
The DOE Administrative Inquiry was conducted with the full cooperation and

participation of the FBI. The FBI approved our methodology and approach, provided
an experienced agent to participate with DOE during site visits to the DOE labs,
reviewed and approved our draft final inquiry report and enthusiastically accepted
our report in June 1996. The DOE–FBI team’s first visit to a lab site occurred in
January 1996; DOE, at least, had no preconceived ideas or notions about possible
suspects. Indeed, the DOE team first learned of Dr. Wen Ho Lee from Robert
Vrooman in January 1996, not in October 1995 as the FBI told Congress and the
PFIAB.

The AI was a records check as is performed in routine security reviews on a daily
business. Nothing more, nothing less. DOE by statue is prohibited from conducting
anything more than a records check, and then only at DOE facilities. By law, we
were not authorized to examine records at DOD facilities; we repeatedly told the
FBI that W88 information might reside at these facilities, but that we DOE were
unauthorized to look there.
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We did not limit our search to Los Alamos. The DOE–FBI team visited Los Ala-
mos, Sandia, and Livermore. We had records checked at Rocky Flats and Pantex.
Our final report listed 12 ‘‘investigative leads’’ for the FBI, not just from Los Alamos
but also from Livermore. In fact, it was the FBI that focused solely on Dr. Lee; DOE
believed that the FBI would pursue all 12 leads equally.

2. It is alleged that Robert Vrooman and Charles Washington told me in 1996
that no evidence existed concerning Dr. Lee and that ethnic profiling governed my
actions.

Let me state this clearly: at no point in 1996, 1997, or 1998 did Robert Vrooman
or Charles Washington express any concern, disagreement, dissent, or protest with
the conduct of the Administrative Inquiry or the content of the Inquiry’s report. Mr.
Washington was the Acting Director of DOE/CI during the conduct of the Adminis-
trative Inquiry; he supervised the DOE individuals conducting the inquiry, he re-
viewed and approved DOE’s proposed AI methodology, he reviewed and approved
the inquiry team’s travel, he reviewed the inquiry team’s report and approved its
transmission to the FBI.

One of the most absurd allegations thus far, which has been reported in the
Washington Post, LA Times and elsewhere, concerns the contents of a memo sent
to me by Charles Washington in 1996. Mr. Washington has repeatedly claimed that
he warned me in the memo that there was no evidence against Dr. Lee and that
the case should be closed. The Post even claimed to have a copy of the memo. In
fact, I have seen a copy of the memorandum, dated May 16, 1996.

Suffice to say the memo makes no mention of Dr. Lee, it recommends that we
transmit the record of our Inquiry to the FBI, and it notes that DOE is ‘‘close to
becoming involved in an espionage investigation, which we do not have the author-
ity to do.’’ In February 2000, I wrote to Secretary Richardson requesting that he
make this memo available to the Justice Department to clear up these spurious alle-
gations. My information is that DOE has refused to provide that memo to Justice
or to the appropriate oversight committees on Capitol Hill. As it has with so many
documents over the past two years that are relevant to the oversight function of this
and other committees on Capitol Hill.

Mr. Vrooman was present at our initial briefings for the FBI, he assisted our team
during their visit to Los Alamos in January 1996, he was the first to identify Dr.
Lee to our team during that visit and recommended that we focus our attention on
him, he was present at our briefing for the FBI in late Spring 1996, and I personally
saw Vrooman at least six times over the course of the next three years. My sec-
retary kept records of incoming phone calls throughout this period; at no time, did
Vrooman call to discuss his concerns with me. He was a key participant in a DOE–
FBI–Los Alamos meeting in April 1997 that focused upon the FBI’s handling of the
Lee investigation to that point. At no time during that or any other meeting did
Vrooman protest or express any dissent or concern to the FBI or DOE participants
about the FBI’s investigation of Lee. In each instance, as the resident Los Alamos
CI official, Vrooman willingly cooperated with the FBI in its handling and approach
to Dr. Lee.

3. Finally, Mr. Vrooman and especially Mr. Washington have alleged that my ac-
tions were motivated by my ‘‘racist views toward minority groups.’’

The facts of my management tenure at DOE put the lie to this allegation. I re-
peatedly opened new career opportunities for women and minorities during my ten-
ure and twice received awards in recognition of my efforts on behalf of women and
minority employees within my office from the DOE chapters of FEW and Blacks in
Government. The Director of Central Intelligence awarded the highest Intelligence
Community medal for distinguished service to one participant in KINDRED SPIRIT
case; he also rewarded other DOE managers and Laboratory scientists for their con-
tributions to the U.S. Intelligence Community during my tenure.

Allegations made by disgruntled employees from the DOE Office of Counterintel-
ligence against me were investigated by the Department and repeatedly found to be
baseless. Time after time, the conclusion of independent outside investigators: ‘‘that
Complainant was not discriminated against with respect to the matters raised in
his complaints.’’

Mr. Washington has claimed that he won his complaint, but the settlement, ar-
rived at after I had left the Department, states clearly that it ‘‘shall not constitute
an admission of liability’’ by DOE. Secretary Richardson’s willingness to settle this
case has caused great discontent in the Department, but the settlement served Rich-
ardson’s larger purposes.

Mr. Washington has alleged that I assaulted him and this allegation has been re-
peated in the national media. I have the Federal Protective Service’s 1997 final re-
port of the incident. The conclusion: ‘‘based on the facts of the case no assault oc-
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curred.’’ I repeatedly requested that the Department take action on this false allega-
tion, but the Department refused to do so.

Robert Vrooman has alleged that I stated that no ethnic Chinese should be al-
lowed to work on U.S. nuclear weapons programs. Again, categorically false. In fact,
I stopped efforts by senior DOE managers, including several still at the Department,
to compile a database on the ethnicity of American citizens with access to classified
nuclear weapons information. I thought this an outrageous overreaction to a serious
problem.

We are concerned about our ability to sustain counterintelligence safeguards in
light of the explosion in numbers of foreign nationals at the labs, particularly those
from countries on the sensitive list like Russia, India, and China. We were hardly
alone in our concerns; the Government Accounting Office repeatedly cited DOE for
its lack of safeguards to protect sensitive information in light of the ever-increasing
numbers of sensitive country foreign nationals at our nuclear weapons labs. A 1997
FBI report on DOE CI made the same observation and recommended a number of
fixes; sadly, DOE management resisted these recommendations.

FBI Director Louis Freeh told DOE in 1997 that if DOE management failed to
address its security vulnerabilities, the Congress would do it for DOE. He was right;
while many now decry the heavy-handed security regime imposed by the Hill on the
labs, they only have DOE management to thank for the state of affairs in the labs
today. These officials resisted internal reforms in 1997 and even delayed implemen-
tation of the mandates of the 1998 Presidential Decision Directive until well into
1999 and 2000.

In conclusion, I would point out that it is now fashionable to express doubts that
Chinese nuclear espionage even occurred. I would remind the Committee that the
unclassified Intelligence Community Damage Assessment, published in May 1999,
concluded that the Chinese had indeed obtained through espionage U.S. nuclear
weapons design information, including on the W88 Trident D5 warhead. Further,
that information probably accelerated China’s efforts to develop modern nuclear
weapons. That conclusion mirrors very accurately the conclusion arrived at by a
prestigious group of laboratory nuclear weapons scientists in 1995. The CIA reiter-
ated their judgments about Chinese espionage later in 1999 in an estimate on bal-
listic missile developments. I am not aware that the DCI or any other Intelligence
Community spokesmen have contradicted or revised this estimate.

So, for over 5 years now, we have been aware of the Chinese acquisition of some
of our most sensitive nuclear weapons secrets. Are we any closer today to deter-
mining the source of this compromise?

Senator SPECTER. Thank you very much, Mr. Trulock.
Senator Grassley.
Senator GRASSLEY. Mr. Vrooman, I would like to have you elabo-

rate on your comment that whenever Dr. Lee’s motive was dis-
cussed it came down to ethnicity. Could you be specific about what
was said and by whom?

Mr. VROOMAN. The first example that comes to mind is during
the Thompson-Lieberman hearings. They were in closed session.
Can I do that here or would you prefer I——

Senator GRASSLEY. I will let the chairman make a ruling as to
whether or not he can say something here that was said in the
closed Lieberman hearing.

Senator SPECTER. Well, I think that depends upon Mr. Vrooman’s
assessment as to the propriety of the statement in open hearing.
That is really best judged by the witness.

Senator GRASSLEY. OK; I would ask you to tell us if you feel like
you can because I would like to get as much of this out in the open
as we can.

Mr. VROOMAN. Well, the Department of Justice representative
asked the FBI what Lee’s motive was because it was not clear to
him and the response was an elaboration on how the Chinese focus
their efforts on ethnic Chinese. That is one example. And there are
others, conversations over the years since this investigation pro-
ceeded, that that was the only motive.
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Senator GRASSLEY. OK; could you point to any documentation
that would back up the point that you just made?

Mr. VROOMAN. No, sir, I cannot.
Senator GRASSLEY. Or the points that you are making about eth-

nicity being of prime concern?
Mr. VROOMAN. I do not believe there are any documents.
Senator GRASSLEY. You state, Mr. Vrooman again, you state that

the leaking of Dr. Lee’s name had an adverse impact not only on
Dr. Lee but also on the integrity of the investigation into how the
Chinese obtained U.S. nuclear secrets. It is understandable how
the leak would have had an adverse impact upon Dr. Lee but I
would please like to have you explain to me how it hurt the integ-
rity of the investigation.

Mr. VROOMAN. Well, it limited the investigative tools available to
the FBI. For example, a wiretap is hardly useful if the subject of
the wiretap knows he is under investigation. A false flag operation
has the same problem. If the individual knows he is under inves-
tigation, he is not going to bite. And if there are other people or
one other person out there, they are certainly aware that there is
an investigation now.

So what it did is limit the availability of investigative tools to the
FBI.

Senator GRASSLEY. I would like to ask you, Mr. Vrooman, and
then Mr. Trulock if either of you could shed any light on which
agency and who in that agency was behind leaking Dr. Lee’s name
to the media.

Mr. VROOMAN. I do not have a clue, Senator Grassley.
Senator GRASSLEY. Do you, Mr. Trulock?
Mr. TRULOCK. I can only provide to you second-hand information

but my information indicates that Dr. Lee’s name came out of the
Office of the Secretary at the Department of Energy.

Senator GRASSLEY. Mr. Vrooman, you mentioned one way in
which Dr. Lee was treated unfairly, that his name was leaked to
the media. What are other ways that you would refer to that he
was treated unfairly?

Mr. VROOMAN. Well, the conditions of his confinement I thought
were excessive and that is basically it. This is just my personal
opinion. I thought we could have granted him bail, given the fact
that if he had not given away that information in 6 years, it was
highly unlikely he was going to do it at this time.

Senator GRASSLEY. Now Mr. Trulock, the documents that we re-
viewed as part of this investigation confirm what you say about the
FBI giving its blessing to the administrative inquiry, so I want to
state for the record that that is the case because the FBI has tried
to absolve itself of that concurrence.

Mr. TRULOCK. Thank you, Senator.
Senator GRASSLEY. Mr. Trulock, before the administrative in-

quiry began there was a panel of scientists convened to reach a
consensus as to whether the W–88 was compromised. Was there a
consensus and if so, what was it?

Mr. TRULOCK. Let me talk about the process and be careful about
the conclusions of the panel that was convened. They are still clas-
sified, to the best of my knowledge.
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But in April 1995, two scientists from Los Alamos brought to me
their concerns that a modern nuclear warhead in our inventory had
been compromised. I considered the allegation to be sufficiently se-
rious to bring in an individual that I considered to be the pre-
eminent nuclear scientist in our laboratory complex, Dr. John Rich-
ter. Richter came back, joined us in May of 1995, brought forth yet
another paper indicating that it was their concern that, in fact, it
was the W–88 evidence that had been compromised.

At that point I considered the allegations sufficiently serious
enough to brief my superiors, Undersecretary Charles Curtis, Mr.
Baker, who I mentioned earlier. We also informed at that point
John Lewis, who was then the assistant director of the National
Security Division of the FBI.

It is customary within the laboratory complex to conduct a peer
review of such conclusions of such enormity. I asked Michael Hen-
derson from Los Alamos National Laboratory to put together a peer
review group. He assembled a group, including Dr. Richter. The
group had decades of experience in the design, production, develop-
ment and testing of nuclear weapons. Among them they had nearly
100 nuclear tests in Nevada to their credit. Dr. Richter alone had
40.

The group met over the summer 1995. Initially the debate was
contentious and there were conflicting views as to whether the Chi-
nese had benefitted or the extent to which they had benefitted from
acquisition of the information.

At that point the CIA made available to us what has become
known as the walk-in document. Again the contents of the walk-
in document are classified but I will tell you that at that point it
is my recollection that the group coalesced and came to a set of
conclusions that were briefed to Undersecretary Curtis in Sep-
tember of 1995 and briefed again to Undersecretary Curtis in
March 1996.

It is alleged that there were minority views within that group.
During the presentations to Mr. Curtis, both in September and
March, I encouraged, as if I would need to, the laboratory scientists
to speak out. The presentations were made by the scientists them-
selves. I can recall no dissent being expressed during the meetings
with Mr. Curtis. I do know if Dr. Richter has a dissent from that.
That is my recollection and it was on the basis of that conclusion
and Mr. Curtis’s direction that we referred the case initially to the
FBI.

The FBI refused to take it, asserting that it was too old and the
trail was too cold. This would be in the fall of 1995.

Senator GRASSLEY. So it was your opinion then that there was
a sufficient basis upon the conclusion of the panel’s work to move
ahead with the investigation?

Mr. TRULOCK. It was the conclusion of the Department of En-
ergy, as expressed by Mr. Curtis, the undersecretary, that indeed
there was sufficient basis to refer the case to the FBI.

Senator GRASSLEY. Dr. Richter, I saw you shaking your head.
You are in concurrence with everything that Dr. Trulock said, or
at least the conclusion?

Mr. RICHTER. I agree with the conclusion, yes, but there are
some details, but I do not think they are very important.
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Senator GRASSLEY. My last question is to Dr. Younger. Quite
frankly, based upon just press reports that we have, but we were
told in these press reports that Dr. Lee was not even required to
lock this restricted data in his desk overnight. Is this true? And if
it is true, then doesn’t that say something about that either the re-
stricted data is not as important as what people thought it was or
it was not properly handled by not having it locked up?

Mr. YOUNGER. The material was kept in a Q area—that is, a se-
cret restricted area—which was behind a fence at the laboratory.
It was in a limited access area, a further level of protection. And
further, it was behind a locked door.

Senator GRASSLEY. So then the press reports are wrong.
Mr. YOUNGER. That is correct.
Senator GRASSLEY. Thank you, Mr. Chairman.
Senator SPECTER. Thank you very much, Senator Grassley.
Mr. Vrooman, the documents were provided to this subcommittee

just last night that I want to start with, which is a memorandum
from Craig Schmidt of the FBI Albuquerque office. ‘‘On August 25,
1995, Bob Vrooman, who oversees counterintelligence matters, ad-
vised the Los Alamos National Laboratory’s report regarding Kin-
dred Spirits will be provided to Notra Trulock of DOE headquarters
in approximately two weeks. Further, a ‘smoking gun has been
found.’ Vrooman learned of the information from Diane Saran.’’

Do you recollect that, Mr. Vrooman?
Mr. VROOMAN. No, I do not. I did have a meeting with Diane

Saran, who unfortunately is deceased now, and this is puzzling to
me. I do not know what they are talking about.

Senator SPECTER. Reference to a smoking gun is a pretty dra-
matic statement to appear in an FBI memorandum attributed to
you. If there had been such a reference, do you think it is some-
thing you would recollect?

Mr. VROOMAN. Yes, if they can elaborate, but this is the first
time I have seen this, obviously.

Senator SPECTER. Well, we just saw it yesterday. We wanted to
make it available to you as soon as we could. But if there is some
reference to a smoking gun, we would like to pursue it.

Mr. VROOMAN. Yes, so would I.
Senator SPECTER. How do you suggest we pursue it?
Mr. VROOMAN. Ask the FBI for elaboration. What is that smok-

ing gun? I do not know what it is.
Senator SPECTER. Well, they are referring to you as the source

of the information. I think if we ask them, they are going to refer
us to you.

Mr. VROOMAN. Well, they had to get this from Albuquerque.
When I get back home I will call the agent that was working the
case at that time and ask him what the smoking gun is, if you
would like me to do that.

Senator SPECTER. We will pursue that line, as well, and if you
would, as well, we would like to get to the bottom of that.

Mr. Trulock, there has been a fair amount of information on the
Department of Energy and Secretary Richardson responding in De-
cember when the Cox Committee was about to finish its investiga-
tion. And I refer first to an FBI document from Neil Gallagher,
which says, ‘‘William Richardson, Secretary, Department of Energy,
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may call Director Freeh about this investigation on Monday, De-
cember 21, 1998. On December 17 and 18, 1998, DOE counterintel-
ligence advised they wanted to try and neutralize their employees’
access to classified information prior to the conclusion of the Cox
Committee hearing this month.’’ And that is rubbed out and writ-
ten in, ‘‘prior to issuance of a final report by the Cox Committee.’’

Then there is a deposition of Craig Schmidt, FBI agent, which
was taken in July of 1999, which reads, in part, as follows from
page 91. ‘‘The Department of Energy was becoming more and more
concerned about how they would appear and how they were ap-
pearing during the committee meetings and it was becoming very
urgent for them to look like they were doing something. Ergo, they
decided on their own, we have to interrogate and interview Lee
Wen Ho—that is their articulation—and we have to jerk his clear-
ance or his access and we expect the FBI—we’re begging the FBI,
please resolve this investigation in the next 30 days or 60 days so
we can fire the guy.’’

On the next page, 92, ‘‘There was a new secretary of energy there
who all of a sudden had a big need to show that they were cor-
recting all the problems and if that meant immediately firing Lee
Wen Ho, regardless of whatever it was the FBI was doing, they
were going to do it as soon as possible, so they were taking their
own action on this.’’

The third document, excerpts from a DOE report of inquiry, July
27, 1999, ‘‘Mr. Schiffer informed the Office of Inspector General
that he first heard Mr. Lee’s name on December 21.’’ And then
skipping down, ‘‘The secretary wanted Mr. Lee to be fired.’’

What knowledge do you have of action taken by Secretary Rich-
ardson, if any, concerning firing Dr. Lee or taking some action as
a result of the release of the Cox Committee report, which was im-
minent at about that time?

Mr. TRULOCK. Senator Specter, let me make two points. First of
all, by this time I had been removed from my position as director
of intelligence at the Department of Energy and was replaced by
Mr. Larry Sanchez, a CIA employee who Secretary Richardson
brought with him into the department.

Secondly, I was no longer the director of counterintelligence. I
had been replaced by Mr. Edward
Curran, an FBI agent who had come over to the department in
1998.

I had no direct or even indirect participation in the discussions
that went on on the seventh floor in Secretary Richardson’s office
on this aspect. What I will tell you is that after our initial appear-
ance and particularly our second appearance before the Cox Com-
mittee in December 1998, there was a high level of agitation within
the Office of Counterintelligence on the part of Mr. Sanchez and
within the political appointees at the department.

Senator SPECTER. Well, there have been denials at our hearing
that the Department of Energy acted to remove Dr. Lee, fire him
or take his clearance away, and that it went right to the secretary.
Do you have any knowledge of that?

Mr. TRULOCK. I know that Mr. Sanchez, who was the director of
intelligence at the time, and Mr. Curran, the director of counter-
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intelligence, have direct knowledge of that episode. They were in-
volved in it and they were providing advice to him.

Personally, I will offer my opinion. It certainly is not a coinci-
dence that after the FBI provided information to the Cox Com-
mittee on Dr. Lee and other espionage cases within the Depart-
ment of Energy that for the first time in almost two years, DOE
management became energized about addressing the advice we had
received from Director Freeh in August 1997.

Senator SPECTER. Well, it is a fact, isn’t it, that FBI Director
Freeh told Acting Secretary Moler that Dr. Lee could be removed
from his clearance in August 1997, just after the Department of
Justice rejected the request for a FISA warrant?

Mr. TRULOCK. I was present at that conversation and my recol-
lection is that he said that it looks like we will not be able to get
a FISA; my recommendation to you is take this case off the table.
Do what you need to do to protect your sensitive nuclear weapons
computer codes.

Senator SPECTER. And why didn’t the Department of Energy take
action to remove the clearance or to protect itself instead of leaving
Dr. Lee there until early 1999?

Mr. TRULOCK. I have no idea. I repeatedly asked Deputy Sec-
retary Moler about actions that she should be taking in this but
they simply were never followed through with.

Senator SPECTER. And isn’t it a fact that on October 15, 1997 Di-
rector Freeh repeated the same to Energy Secretary Pena about
taking action to remove Dr. Lee’s access to classified information?

Mr. TRULOCK. Again I was present at that meeting. There is a
copy of Director Freeh’s talking points in the files in the Office of
Intelligence of the Department of Energy and he did make that
point. Secretary Pena did not respond.

Senator SPECTER. We only have a few minutes left because un-
fortunately, the rule has been invoked which requires our termi-
nating at 11:30. It is a very awkward matter.

Dr. Richter testified about the danger of leaks and we have had
the question about the leaking of Dr. Lee’s name. Mr. Trulock, you
have testified that the leaking of Dr. Lee’s name goes right to the
Office of the Secretary of Energy. What basis do you have for that
statement?

Mr. TRULOCK. I have—hold on a second. I need to consult my
lawyer on this.

[Witness consults with counsel.]
Mr. TRULOCK. One of the reporters involved in the publication of

the stories in question told me directly that Secretary Richardson
had provided to him the name of Wen Ho Lee.

Senator SPECTER. He said Secretary Richardson leaked the name
of Dr. Lee?

Mr. TRULOCK. That is correct.
Senator SPECTER. And the name of that reporter?
[Witness consults with counsel.]
Mr. TRULOCK. James Risen, New York Times.
Senator SPECTER. Well, we are going to pursue that. Respecting

confidentiality of source, that is something which is of the utmost
importance.
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Mr. Vrooman, Mr. Trulock has been very emphatic, as you heard
him, at two points in his statement. ‘‘Let me state clearly at no
point in 1996, 1997 or 1998 did Robert Vrooman or Charles Wash-
ington express any concern, disagreement, dissent or protest on the
conduct of the administrative inquiry or the content of the inquiry’s
report,’’ and this goes to the issue of being directed at ethnic Chi-
nese.

Do you have a reply to that?
Mr. VROOMAN. Yes, sir. When we received the report, which I

agree was in May 1996, I called Mr. Trulock’s office; he was not
in. I asked to have him call me and I was going to raise these
issues. And I must admit I was a bit angry. So he did not return
my call. My staff called me down.

My supervisor, who was the lab’s director, told me he wanted me
to improve my relationship with Mr. Trulock and what I was about
to say would not have done that.

So we decided, as a matter of course, to let the FBI have this
case. We had worked with them for years. They have always pro-
tected people’s civil rights and did the case well and we thought
they would quickly come to the same conclusions that we had.

Senator SPECTER. OK; and on the next page Mr. Trulock says,
‘‘At no time during that or any other meeting did Vrooman protest
or express any dissent or concern to the FBI or DOE participants
about the investigation of Dr. Lee.’’

Is that accurate?
Mr. VROOMAN. Well, I met with FBI agents weekly on this case

and yes, we always discussed reservations about this case. They
came to a head in roughly December 1998 and we were basically
thinking that Lee was not the right man.

Senator SPECTER. We are going to enter into the record your dec-
laration concerning your statement about Agent Messemer, ‘‘I be-
lieve that he regularly distorts information’’ and your statement
that ‘‘Agent Messemer deliberately mischaracterized the nature of
my comments to him regarding the concerns about Dr. Lee’s travel
to the PRC.’’

And the whole issue of racial profiling is one which the sub-
committee is going to look at in great detail. We cannot at this mo-
ment.

Judge Parker had documents produced to him which were due to
be produced actually on September 15, which were not because of
the plea bargain. And it may be that that was one of the moti-
vating factors for the plea bargain, so the government would not
have to produce those. We are going to take a look at that.

Mr. Wilkins, we have had you sitting around all morning and be-
fore we adjourn I think it appropriate to ask you the couple of
questions which we could not get at our last hearing from DOE of-
ficials who were present, and that is why wasn’t the downloading
which Dr. Lee undertook in 1993 and 1994 flagged and reported to
the FBI?

STATEMENT OF RON WILKINS, COMPUTER NETWORK
SPECIALIST, LOS ALAMOS LABORATORY

Mr. WILKINS. That downloading was detected by monitoring tools
at Los Alamos. There were a lot of similar activities at the time
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that were investigated and there were reasonable explanations for
them.

I can go into details on how that worked in a closed session.
Senator SPECTER. Well, it is true, is it not, that the downloading

by Dr. Lee of a lot of material was noted by the Department of En-
ergy?

Mr. WILKINS. It was noted by our monitoring tools.
Senator SPECTER. And it is also true that that was not trans-

mitted to the FBI, correct?
Mr. WILKINS. That is correct.
Senator SPECTER. Well, in a context where an investigation had

been started on Dr. Lee in 1982 and there were investigations
going on in 1995 and we are now faced with a situation where
there is a major alleged catastrophe—maybe it is not alleged; it
really is—about his downloading, why wasn’t that information con-
veyed by DOE to the FBI?

Mr. WILKINS. The fact that Dr. Lee was of interest was not infor-
mation that was available to the computer monitoring intrusion de-
tection operations.

Senator SPECTER. Well, were there so many people downloading
so much information that the fact itself of the downloading would
not warrant alerting the FBI to the possible importance of that
conduct?

Mr. WILKINS. During that time frame it was common for unclas-
sified computing to take place in the classified environment and
then results to be downloaded. So indeed there was a lot of activity,
some greater than Dr. Lee’s, that was investigated and dismissed
because it was found to be innocuous.

So yes, there was a——
Senator SPECTER. We are going to have to go into that at a later

time. We have come to the bewitching hour, regrettably. It is kind
of hard to understand how we can have a rule that interrupts a
hearing of this sort, which is calculated to deal with the way the
Senate is run on collateral issues, but that is the rule we live
under.

So thank you all very much for coming and for the moment, that
concludes this facet of our inquiry. Thank you.

[Whereupon, at 11:35 a.m., the subcommittee was adjourned.]
[Submissions for the Record follow:]
[Additional material is being retained in the Committee files.]

SUBMISSIONS FOR THE RECORD

DEPARTMENT OF ENERGY CHRONOLOGY—MAY 6, 1999

1995 SPRING–SUMMER

Reporting indicates that PRC probably had access to sensitive nuclear informa-
tion.

Under Secretary Curtis briefed; directs that DOE/CI, FBI, CIA and Los Alamos
National Laboratory Director be informed.

Initial meetings with DOE/CI personnel begin to discuss possible compromise, and
review DOE CI program.

DOE forms a Review group to conduct technical review of relevant intelligence.
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FBI National Security Division and CIA elements briefed.
LANL Director Sig Hecker briefed.
DOE Secretary O’Leary, Under Secretary Curtis, NN Director briefed.
Secretary briefs OVP staff.
Under Secretary Curtis discusses with DCI Deutch.
FBI updated.
First meeting of Review Group.
Second meeting of Review Group.
Sep.—Final meeting of Review Group.
Oct.—FBI briefed on Review.

Nov.—DOE Assistant Secretary for Defense Programs, and Director of Non-
proliferation briefed on Review conclusions. DOE Dep Sec Curtis briefed on Review
conclusions.

Nov.—DOE begins Administrative Inquiry into potential loss of sensitive nuclear
information. FBI assists.

Nov 20.—Director of Central Intelligence Deutch briefed by DOE Deputy Sec-
retary Curtis.

Dec.—CIA element briefed.
Dec 1995.—DOE begins to enhance CI program. Dep Sec Curtis briefed on state

of CI within national lab complex, request for enhancements. Curtis approves in-
crease in funding of $6 million for CI program.

Jan–Feb 1996.—Briefings for CIA elements as preparation for briefing DCI.
Mar.—DCI Deutch briefed.
Mar.—Curtis initiates study of foreign visits and assignments to labs. Study led

by Dep Director of DOE Office of Intelligence.
April 11.—DOE Office of Intelligence begins second Administrative Inquiry.
April 13.—Deputy National Security Adviser Berger first briefed on potential com-

promise.
April.—Office of the Vice President (Fuerth) briefed.
May.—DOE brings a CIA counterintelligence expert to staff of DOE’s office of

counterintelligence.
May.—FBI opens full field investigation.
June.—First DOE Administrative Inquiry completed. Bell/NSC and DOD Under-

secretary Kaminski briefed.
July 11.—SSCI (Senate Intelligence Oversight Committee) staff briefed by FBI

and DOE.
July 7.—Second DOE Administrative Inquiry completed.
July.—DOE Office of Nonproliferation briefed on Second Inquiry.
August 1.—HPSCI (House Intelligence Oversight Committee) staff briefed jointly

by FBI/DOE.
Oct.—DOE office of CI reorganized, CIA CI expert designated to run office.
Oct 23.—Commander in Chief of Strategic Command (Gen. Habiger) briefed.
Nov 21, 1996.—DOE Dep Sec Curtis meets with Lab Directors and heads of DOE

Field Offices to review foreign visitors and CI programs. DOE HQ, Field Offices and
Labs directed to begin implementing new measures to strengthen foreign visits and
CI program, undertake further assessments.

March 12, 1997.—Federico Peña confirmed as Secretary of Energy.
Apr 4.—FBI completes SSCI-mandated assessment of DOE CI program and

makes recommendations.
Apr 7.—Secretary Peña meets with FBI Director Freeh. Freeh indicates that FBI

review of DOE counterintelligence program has been completed.
Apr 28.—First meeting of CI Senior Advisory Group formed at DOE to review

China CI issues. Members included Dick Kerr, Adm Shapiro, Jack Downing, Jim
Williams, Rich Haver, Ken O’Malley.

June 11.—NSC/Gary Samore briefed by DOE Notra Trulock.
June 16.—DOE Dep Sec Moler sworn in.
June 16–17.—DOE CI Advisory Group (Kerr, Shapiro et al) meets at Sandia to

receive briefings on FBI investigation.
June 24.—Second and final meeting at DOE’s CI Advisory Group. Senior lab

weapon scientists attend.
July 3.—NSC/Rand Beers briefed by DOE Trulock on CI issues concerning PRC.
July 7.—Initial briefing to DOE Deputy Secretary Moler by Notra Trulock.
July 11.—Second briefing to Dep Sec Moler by Notra Trulock.
July 14.—Initial briefing to Secretary Peña.
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July 29.—Assistant to the President for National Security Affairs Berger briefed
by DOE/Trulock on CI issues concerning PRC.

Aug 7.—Secretary of Defense Cohen briefed by Dep Sec Moler and Notra Trulock.
Aug 12.—FBI Director Freeh briefed by Dep Sec Moler and Notra Trulock.
Aug.—Attorney General briefed.
Aug.—NSC requests CIA assessment of DOE China briefing.
Aug 26.—Second briefing to NSC/Samore by DOE/Trulock.
Aug.—National Counterintelligence Policy Board tasks interagency working group

to study DOE counterintelligence program.
Sept 1997.—Interagency working group completes DOE counterintelligence re-

view, proposes Presidential Directive for addressing DOE counterintelligence im-
provements.

Sept 5.—NSC-directed CIA assessment of DOE China briefing delivered.
Oct 15, 1997.—Secretary Peña, Dep Sec Moler meet with FBI Director Freeh, DCI

Tenet, and staffs meet at DOE to discuss actions to be taken to improve DOE coun-
terintelligence. Freeh outlines recommendations. All agree to develop action plan
which will serve as basis for PDD. DOE/NSC staff to collaborate on drafting.

Oct. 17, 1997.—Secretary Peña, Dep Sec Moler, Director Freeh, Defense Secretary
Cohen, DCI Tenet, Attorney General Reno meet at DOD to discuss development of
PDD.

Feb. 11, 1998.—PDD–61 issued.
Feb 19.—HPSCI and SSCI briefed on PDD–61 by DOE (Gottemoeller, Trulock and

Curran).
Feb-March.—Office of counterintelligence staff develops budget request, submits

supplemental appropriations request to Congress.
March 3.—DOE Dep Sec Moler convenes meeting with staff to discuss PDD imple-

mentation.
March 16.—Moler and Curran (newly designated CI director) meet.
March 17, 1998.—Peña, Moler and Curran meet with DOE Weapons Lab Direc-

tors to discuss PDD implementation.
March 30.—Freeh, Tenet, DOE Dep Sec Moler, Trulock and Curran meet with

Lab Directors at FBI to discuss importance of complying with PDD requirements.
April 1, 1998.—FBI CI Expert Curran formally instated as head of DOE CI Office.
April 6-May 15.—DOE CI Office begins 90-day Study with team visits to eight

DOE Operations Offices and nine National Laboratories.
June 30.—Peña resigns, Moler Acting.
July 1, 1998.—90-Day Study completed and delivered to Secretary of Energy.
July-August.—DOE Dep Sec Moler leads review of 90-Day Study recommenda-

tions and develops plan to implement. Key participants include relevant HQ offices
and DOE labs. Numerous meetings occur. Detailed Secretarial Action Plan drafted.

Aug 18.—Secretary Richardson sworn in.
Sep 10.—Sec. Richardson and Dep Sec Moler meet with staff to discuss Counter-

intelligence.
Sep 18.—DOE Sec. Richardson meeting with FBI Robt Bryant and DCI Tenet re

DOE Counterintelligence Action Plan.
Oct 1.—Secretary Richardson meeting with Dep Sec Moler on intelligence.
Oct 6.—Secretary Richardson and Director Freeh meet.
Oct 6.—Sec Richardson briefed by Dep Sec Moler, Notra Trulock and staff. DOE

CI Action Plan discussed.
Oct 6.—House Committee on National Security (Subcommittee on Military Pro-

curement) hearing on the Department of Energy’s Foreign Visitor Program.
—Open session on foreign visitors with Lab Directors and GAO;
—Closed session with Dep Sec Moler, DOE Office of Intelligence Acting Direc-

tor Trulock, and DOE Director of Counterintelligence Curran.
Oct 19.—DOE Dep Sec Moler resigns.
Nov 2.—Sec Energy appoints advisor for Counterintelligence.
Nov 12.—DOE gives full brief to Cox Committee.
Nov 13, 1998.—Sec Energy Richardson submits Counterintelligence Action Plan

to the NSC, National Security Advisor.
Nov 27.—National Counterintelligence Center Threat Assessment for DOE Labs

Published.
Dec-Jan.—Counterintelligence Implementation Plan drafted with input from rel-

evant HQ offices, laboratories and field elements.
Dec 7.—DOE briefs Cox Committee Members.
Dec 9.—Secretary Richardson meets with laboratory CI Directors, and Directors

of Intelligence and Counterintelligence Offices re implementation of Counterintel-
ligence Plan.
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Dec 15.—Secretary Richardson, Under Secretary Moniz meet with five weapons
Lab Directors and Directors of the Offices of Intelligence and Counterintelligence to
discuss importance of CI initiatives.

Dec 16.—DOE Curran, Sanchez and Trulock testify before Cox Committee.
Dec 21.—Sec Energy meeting on counterintelligence with staff. Richardson phone

call to Director Freeh.
Dec 29.—DOE Counterintelligence Director Curran meets with NSC staff regard-

ing Cox Report.
Jan 4, 1999.—Cox Committee Releases Report.
Jan 22.—FY 2000 Counterintelligence budget request submitted—doubles budget

over FY 99 levels.
Feb 3.—Counterintelligence Implementation Plan completed and delivered to Sec-

retary of Energy Richardson.
Feb 10.—Secretary Richardson briefs House Armed Services Committee.
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MEMORANDUM

To: Senator Specter
From: Carlton Hoskins
Date: September 26, 2000
Re: Summary and Chronology of the conditions of WHL’s confinement

—Shackles were used because he was a segregated inmate.
—On December 10th, the jail’s warden issued a memorandum outlining the proce-

dures for the confinement of Wen Ho Lee as a segregated prisoner. (Tab #1)
—The jail’s operator Cornell Corrections, Inc. wrote the US Marshal on January

4th, outlining their policy for segregated inmates. (Tab #2)
—The US Marshal on January 6, 2000, wrote back stating the Marshal’s agree

with this treatment and that ‘‘with some additional restrictions, the standard seg-
regation policy currently in place at your facility would adequately confine Mr. Wen
Ho Lee.’’ (Tab #3)

—The additional restrictions all dealt with his ability to communicate. These ad-
ditional terms evolved into DOJ’s Special Administrative Measures (SAM) for Lee’s
confinement. The SAM (Tab #4) signed by AG Reno required: (1) use of English or
interpreters must be present; (2) no attorney use of interpreters unless necessity
shown and attorney is present; (3) phone calls limited to attorneys and any potential
defense communication; (4) attorneys may provide docs to inmate; (5) family may
call/be called, calls must be in English; (6) no phone calls overheard by third party;
(7) family calls monitored and recorded by FBI; (8) visitors limited to immediate
family; (9) all legal mail must be marked to/from attorney and marked privileged,
all non-legal mail must be copied and forwarded to the FBI; (10) all mail is
prescreened and analyzed before forwarding/dispersal; (11) if mail is determined to
contain overt or covert discussion, it is to be seized. (Tab #4)

—Restraint policy discussed (Tab #5)

CHRONOLOGY

December 10 and 14, 1999, Senior Warden Barreras of the Santa Fe County Cor-
rectional Facility issues memorandums outlining the procedures for the supervision
of Wen Ho Lee.

December 21 Holscher writes USA Kelly questioning limited visits, English only,
and limited attorney calls.

Dec 27, 1999 Sec. Richardson writes certifying to the AG that Special Administra-
tive Measures (SAM) on Wen Ho Lee’s confinement are necessary to protect national
security.

Dec 30, 1999 Judge Parker issues his Memorandum Opinion and Order denying
Lee’s pretrial release.

Jan 4, 2000 Cornell Corrections, Inc. sends memo that outlines policy for seg-
regated inmates.

Jan 5, USA Gorence writes memo to AG requesting she issue the SAM.
Jan 6. 2000 US Marshal Sanchez writes Warden Barreras asking the jail to espe-

cially adapt its inmate segregation policy for WHL to include that Lee can only be
transported by US Marshals.

Jan 6, 2000 Cline writes Gorence for additional time outside the cell, daily show-
ers, a TV and a radio.

Jan 13, 2000 DOJ review of the SAM request is sent to the Deputy Attorney Gen-
eral.

Jan 13, 2000 AG issues memo to Director, US Marshal Service (USMS) directing
the SAM be implemented. The SAM must be certified every six months.

Jan 14, 2000 USMS sends Gorence the Jail’s response to Cline’s requests of Jan.
6th.

Jan 18, 2000 Gorence forwards jail’s memo to Cline.
Apr 21, 2000 Gorence writes USMS requesting Saturday family visits for WHL.
May 2, 2000 SAC Kitchen writes Bay about national security concerns of relaxing

the SAM.
May 4, 2000 Sec. Richardson recertifies request for SAM.
May 12, 2000 AG memo to USMS extends SAM.
Jul 17, 2000 Bay to Warden Barreras making 3 modifications to conditions of

Lee’s confinement: no restraints while exercising; exercise daily; and extra fruit.
Jul 18, 2000 Barreras memo to Stamboulidis confirming he will comply with 2 of

3 requests.
Jul 26, 2000 Cline to Stamboulidis confinement modifications requested not yet

made.
Jul 30, 2000 Bay forwards to Barreras that confinement modifications not yet

made, asks about conditions.
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Aug. 1, 2000 Barreras to Stamboulidis stating Lee was out of restraints during
exercise on Jul 18 and on Aug 5 Lee will get exercise time on weekends.

Sept 7, 2000 Bay to AG requests SAM be extended again.

DEPARTMENT OF JUSTICE,
OFFICE OF LEGISLATIVE AFFAIRS,

Washington, DC, June 22, 2001.
Hon. PATRICK J. LEAHY,
Chaiman, Committee on the Judiciary, U.S. Senate, Washington, DC.

DEAR MR. CHAIRMAN: This responds to recent correspondence from you and Sen-
ator Arlen Specter requesting a written chronology of the Department of Justice’s
actions with respect to Wen Ho Lee investigation during the period between his ter-
mination from employment at Los Alamos National Laboratory, on March 8, 1999,
and the return of the indictment against him on December 10, 1999. Senator Spec-
ter also requested a copy of the report on the case by the Attorney General’s Review
Team (the Bellows Report), and you have requested the status of the declassification
of that Report.

The requested chronology is attached. As for the Bellows Report, the Central In-
telligence Agency is currently reviewing a redacted version for any remaining classi-
fication issues. The Agency has advised that their review will be complete by June
29, 2001, after which we will be able to provide you with a copy of an unclassified
version of the report.

Sincerely,
DANIEL J. BRYANT,

Assistant Attorney General.

WEN HO LEE CHRONOLOGY

March 8, 1999.—Wen Ho Lee terminated by Los Alamos National Laboratory
(LANL)

March 9, 1999.—Meeting between FBI–Albuquerque Division (AQ) and U.S. At-
torney (USA) John J. Kelly, District of New Mexico.

March 10, 1999.—Letter from Mark Holscher, counsel for Wen Ho and Sylvia Lee,
to First Assistant U.S. Attorney (FAUSA) Robert J. Gorence, D.N.M., and FBI–AQ
Special Agent John Hudenko, offering to surrender Lee’s passport and asking
whether Lee is target or subject of investigation.

March 12, 1999.—Letter from USA Kelly to Holscher confirming Holscher’s offer
to advise government of travel by Lees and Holscher’s representation that Lees will
not leave the country during the investigation.

March 15, 1999.—Telephone conversation between USA Kelly and Holscher.
March 19, 1999.—Letter from Holscher to USA Kelly asking that investigation of

Lee end, asking for security clearances in order to counsel Lee, and requesting a
meeting.

March 23, 1999.—LANL scientist assisting FBI–AQ in conducting consensual
search of Lee’s former X–Division LANL office, advises FBI–AQ of discovery in office
of printout of computer directory ‘‘kfl.’’ Based on names of files in directory kfl, it
appears that files are classified. Also believed by LANL scientist that directory kfl
was maintained on open, unsecured part of LANL computer know as Common File
System (CFS).

March 25, 1999.—Telephone conversation between FAUSA Gorence and Holscher.
March 26, 1999.—LANL scientist advises FBI–AQ that Lee had typed up and

stored in a CFS directory, letters seeking employment overseas. LANL scientist ad-
vises FBI–AQ that Lee had created ‘‘kfl’’ directory on open part of CFS, that file
names on directory suggest files contained classified information, and that ‘‘kfl’’ files
had been deleted from CFS on February 11, 1999 by individual using Lee’s com-
puter access number.

March 29, 1999.—Letter from Holscher to FAUSA Gorence confirming govern-
ment’s representation that Lee was a subject, not a target, of the investigation

March 30, 1999.—Draft rule 41 search warrant affidavit re Lee’s White Rock,
N.M. residence presented by FBI to U.S. Attorney’s Office, D.N.M.

April 1–8, 1999.—FBI agents, and attorneys from the Criminal division and the
USAO work on affidavit in support of application for rule 41 warrant to search Lee’s
residence in White Rock, N.M.

April 5, 1999.—LANL scientist advises FBI–AQ that Lee had transferred classi-
fied Department of Energy information from the closed CFS to the open CFS.

April 7, 1999.—Meeting between FBI and Office of Intelligence Policy and Review.
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April 9, 1999.—As required by statute, Attorney General Janet Reno approves use
of information derived from the Foreign Intelligence Surveillance Act of 1978 in rule
41 search warrant application. Later same day, FBI–AQ special agent, accompanied
by FAUSA Gorence, applies for and obtains warrant from Magistrate Judge William
W. Deaton, D.N.M., to search Lee’s White Rock residence.

April 10, 1999.—Search warrant executed by FBI–AQ. Lee provides written con-
sent to search motor vehicle.

April 16, 1999.—Letter from FAUSA Gorence to Holscher providing inventory of
items seized during search and requesting meeting to discuss Lee’s 1986 and 1988
travel to the People’s Republic of China.

April 18, 1999.—LANL provides two reports of LANL computer officials. One con-
cerns the deletion of files, during January and February 1999, from directories
maintained by Lee on open CFS. The other concerns the earlier transfer of eleven
of these files from closed to open CFS.

April 23, 1999.—Conversation between Holscher and FAUSA Gorence.
April 28, 1999.—The New York Times reports that Lee transferred classified nu-

clear weapons files onto a non-secure computer while at LANL.
May 5, 1999.—LANL scientist advises FBI–AQ that notebook recovered during

search of Lee’s residence contains handwritten instructions on how to transfer clas-
sified files from computer at LANL to a Sun Sparc computer workstation and from
there onto portable DC6150 computer tape cartridges.

May 9, 1999.—LANL computer official provides report to FBI–AQ describing how
Lee moved files from closed to open CFS.

May 11, 1999.—Letterhead Memorandum on Lee case prepared by FBI–AQ.
May 13, 1999.—Letter from Holscher to FAUSA Gorence asserting that search of

Lee’s residence was illegal and offering to continue to cooperate.
May 16, 1999.—Written status report on Lee case from USA Kelly to Deputy At-

torney General Eric H. Holder and AG Reno.
May 17, 1999.—LANL computer official provides FBI–AQ with report on potential

movement of files on Lee’s CFS directories from LANL computers to outside com-
puters.

May 27, 1999.—Meeting in Washington, D.C. among FBI, Criminal Division, and
USAO.

May 29, 1999.—FBI–AQ presents written prosecutive report to USAO.
June 9, 1999.—Letter from Holscher to USA Kelly and FAUSA Gorence com-

plaining that government has not advised him what it wants to discuss with Lee
and has not sought to schedule a meeting.

June 15, 1999.—Letter from USA Kelly to Holscher stating that government is
considering serious charges, but not espionage under 18 U.S.C. § 794, and suggests
meeting on June 21 at USAO in Albuquerque.

June 21, 1999.—Meeting in Albuquerque among USAO, FBI, Criminal Division,
counsel for Lee, and Lee. During meeting counsel for Lee assert that he only
downloaded unclassified data onto an unsecure computer and then onto tapes. Sub-
sequently, counsel advised that if Lee had done so with respect to classified data,
any such tapes had been destroyed.

June 22, 1999.—Written status report on Lee case from USA Kelly to DAG Holder
and AG Reno.

July 1–2, 1999.—Written presentation by counsel for Lee provided to USAO on
July 1, 1999; faxed to Criminal Division by USAO on July 2, 1999.

July 6, 1999.—Written supplement to above presentation provided by counsel for
Lee to USAO. Letter from Holscher to USA Kelly and FAUSA Gorence.

July 15, 1999.—LANL scientist provides report on Lee’s creation of ‘‘Tape N,’’ in
1997.

July 1999.—LANL advises that one of six DC6150 tapes recovered from Lee’s T-
Division LANL office contains a classified file, and that two others did at one time,
but that those files have been deleted. LANL further advises that one tape was
cleansed of classified data in February 1999, on the unsecured computer
workstation belonging to a T-Division colleague of Lee.

July 23, 1999.—Meeting in Washington, D.C. between USAO and Criminal Divi-
sion.

July 26, 1999.—Holscher letter to USA Kelly and FAUSA Gorence arguing that
Lee has not violated the Atomic Energy Act of 1954.

July 27, 1999.—Meeting in Washington, D.C. between counsel for Lee and Crimi-
nal Division.

July 28, 1999.—LANL computer official provides report describing the creation of
classified ‘‘tar’’ (tape archive) files by Lee.

August 2, 1999.—Letter from Holscher to USA Kelly and FAUSA Gorence offering
to make additional factual submission.
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August 4, 1999.—Letter from USA Kelly to Holscher saying government will re-
view anything Holscher submits, but wants a complete explanation from Lee him-
self. Letter from USA Kelly to Eugene Habiger, Director, Office of Security and
Emergency Operations, Department of Energy, seeking to include in a proposed in-
dictment of Lee information about Lee’s downloading activity.

August 9, 1999.—Telephone conversation between Daniel H. Bookin, counsel for
Lee, and Richard A. Rossman, Chief of Staff, Criminal Division.

August 10, 1999.—Letter from Holscher to USA Kelly stating that Lee will not
submit to additional interview, and offering further arguments as to why Lee has
not violated 18 U.S.C. § 793.

August 16, 1999.—Letter from Rossman to Bookin advising that government has
not made decision whether to charge Lee, and asking for additional information,
which was discussed during meeting in July, no later than August 30, 1999.

August 30, 1999.—Additional supplemental written presentation provided by
counsel for Lee to USAO.

September 3, 1999.—Letter to Holscher from USA Kelly asking for information
about location and custody of tapes from time of their creation until the present.

September 8, 1999.—Meeting in Washington, D.C., among Criminal Division,
USAO, LANL, and Department of Energy (DOE) to discuss handling of classified
information in prosecution of Lee. All DOE and LANL representatives concur as to
significance of data at issue.

September 13, 1999.—Letter from Holscher to USA Kelly and FAUSA Gorence
stating that Lee had work-related reason to make tapes.

October 4, 1999.—DOE prepares draft classification guide governing issues relat-
ing to Lee’s illicit computer activity and the classified files involved.

October 27, 1999.—Memo from Assistant Attorney General James K. Robinson,
Criminal Division, and USA Kelly recommending Lee be prosecuted under Atomic
Energy Act of 1954.

November 8, 1999.—Draft agenda of upcoming National Security Council meeting
on case distributed.

November 11, 1999.—Case discussed at NSC meeting in Washington, D.C.; DOJ,
DOE and LANL represented at meeting.

November 14–15, 1999.—On November 14, 1999, LANL scientist writes ‘‘Draft of
Input to Damage Assessment’’ re Lee compromises; faxed to USA Kelly on Novem-
ber 15, 1999.

November 24, 1999.—At request of NSC, Central Intelligence Agency prepares
damage assessment regarding data on missing tapes created by Lee.

December 4, 1999.—Briefing of case at White House.
December 8, 1999.—Telephone conversation between USA Kelly and Holscher.

Kelly advises Holscher that indictment is imminent, and seeks from Holscher infor-
mation about whereabouts of missing tapes. As required by statute, AG Reno sends
letters to Secretary of Energy Bill Richardson and USA Kelly approving charges
against Lee under the Atomic Energy Act of 1954.

Late 1999, before December 10.—USA Kelly advises Holscher in telephone con-
versation that case might be resolved without indictment; advises Holscher to look
at latter sections of 18 U.S.C. § 793.

December 10, 1999.—Letter faxed at 8:24 a.m. PT from Holscher to USA Kelly
and FAUSA Gorence offering to make Lee available for a polygraph by a mutually
agreeable polygrapher to verify that Lee did not mishandle the tapes or provide
them to a third party. Lee later indicted in Albuquerque and arrested in White Rock
by FBI–AQ.
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DEPARTMENT OF JUSTICE,
FEDERAL BUREAU OF INVESTIGATION,

Washington, DC, December 10, 1999.
Hon. ARLEN SPECTER,
Chairman, Subcommittee on Administrative Oversight and the Courts, Committee on

the Judiciary, U.S. Senate, Washington, DC.
DEAR MR. CHAIRMAN: I am in receipt of your December 7, 1999 letter regarding

scheduling closed hearings next week on the FBI’s Wen Ho Lee investigation. Your
letter requests the testimony of nine (9) FBI witnesses, including two of the case
Agents, my General Counsel, and case supervisors and managers, including the Spe-
cial Agent in Charge in Albuquerque and the Assistant Director in Charge of our
National Security Division. For the reasons set forth below, I respectfully request
that you delay hearings on any aspect of this investigation until the conclusion of
the current criminal proceedings resulting from the indictment handed down today.

As you know, in an effort to assist your Subcommittee the FBI has made available
to you or your staff raw investigative files concerning the Wen Ho Lee investigation,
and made available for interview a substantial number of employees. Today, how-
ever, Wen Ho Lee was indicted in the District of New Mexico, an indictment that
alleges the massive misappropriation of the most sensitive nuclear weapons infor-
mation possessed by the U.S. Government. Some of the violations carry potential
life sentences.

In my view, the potential that your hearings could inadvertently interfere with
the prosecution is substantial. Subcommittee hearings at this time risk impacting
upon the Government’s ability to successfully prosecute Mr. Lee by creating issues
that may not presently exist. Moreover, it is critical for our national security that
we have every opportunity to learn as much as we can from Wen Ho Lee in a care-
fully controllable setting. Given the gravity of the allegations and charges, and the
potential opportunities that could be lost by hearings, I respectfully ask that you
not go forward at this time. I hope you will agree that to do otherwise poses a sub-
stantial risk not only to prosecution but to the Government’s ultimate ability to dis-
cover the full extent of the damage done.

Further, I do not believe any aspect of this case can be isolated for hearing pur-
poses. Many of the same witnesses and documents could at any point become rel-
evant to issues raised by defense counsel, and your discussions with Mr. Lee’s attor-
ney may inadvertently create opportunities for the defense that otherwise might not
occur.

Please do not interpret this request as concern about having hearings. My concern
is only about timing and the potential for increased risks to prosecution. We intend
to continue fully cooperating with the Subcommittee and look forward, once the
criminal proceedings have concluded to describing for the American people how the
FBI was able to achieve this result.

Sincerely yours,
LOUIS J. FREEH,

Director.

DEPARTMENT OF JUSTICE,
FEDERAL BUREAU OF INVESTIGATION,

Washington, DC, December 10, 1999.
Today, Wen Ho Lee, a nuclear weapons engineer, was indicted in a 59 count in-

dictment alleging that he downloaded and removed from the Los Alamos National
Laboratory the following classified nuclear weapons design and testing files. These
extensive files relate specifically to the design, construction and testing of nuclear
weapons.

Data files that contain information relating to the physical and radioactive
properties of materials used to construct nuclear weapons;

Input deck/input file information that includes descriptions of the exact di-
mensions and geometry of nuclear weapons that are used in connection with the
design and simulated testing of nuclear weapons, and the computer instructions
to set up a simulated nuclear weapons detonation;

Source codes used for determining by simulation the validity of nuclear weap-
ons designs and for comparing bomb test results with predicted results;

Nuclear bomb testing protocol libraries reflecting the data collected from ac-
tual tests of nuclear weapons;

Data concerning nuclear bomb test problems, yield calculations, and other nu-
clear weapons design and detonation information; and

Computer programs necessary to run the design and testing files.
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The charges alleged in the indictment include violations of the Atomic Energy Act
that carry a maximum penalty of life imprisonment and federal espionage statutes.

Over 60 FBI Agents and dozens of computer specialists and other specialists such
as scientists, engineers, and technicians, both from the FBI and the DOE, have been
dedicated to this investigation.

Investigation leading to this indictment has been extensive. The FBI, with the as-
sistance of the Department of Energy and Los Alamos National Laboratory, has con-
ducted over 1,000 interviews and searched over one million computer files. Com-
prehensive analysis by the FBI’s Computer Analysis Response Team and DOE was
critical to uncovering many of the facts that lead to this indictment. Over four tril-
lion bits of data were examined. Several searches also have been conducted.

The Department of Energy and Los Alamos National Laboratory deserve great
credit for their superb assistance and extraordinary expertise.

A copy of the press release by the United States Attorney and a copy of the indict-
ment are attached.

DEPARTMENT OF JUSTICE,
CRIMINAL DIVISION,

Washington, DC, December 17, 1999.
Hon. ARLEN SPECTER,
Subcommittee on Administrative Oversight and the Courts, Committee on the Judici-

ary, U.S. Senate, Washington, DC.
DEAR SENATOR SPECTER: This is to thank you for honoring the request of FBI Di-

rector Louis J. Freeh that the Subcommittee postpone the hearings that it had
scheduled for December 14 and 16 on matters related to the investigation of Wen
Ho Lee. As Director Freeh noted, with the indictment of Mr. Lee on December 10,
the criminal case against Mr. Lee has entered a new and sensitive stage. United
States Attorney John J. Kelly and I, as well as the Attorney General, share Director
Freeh’s concern that holding hearings at this time could have inadvertently inter-
fered and seriously harmed the criminal prosecution of Mr. Lee for misappropriation
of extraordinarily sensitive and important nuclear weapons information. Indeed, it
is reasonable to expect that Mr. Lee’s attorneys would have welcomed such hearings
as a way of generating information that they could have later used to attack the
Government’s prosecution.

Additionally, as Director Freeh noted, it is essential to the nation’s security that
we have the greatest opportunity possible to learn as much as we can from Mr. Lee
in a carefully controlled setting. We must not miss any possible way of reducing the
damage to the national security that Mr. Lee’s actions may have caused, regardless
of whether that damage is directly related to the pending criminal case against Mr.
Lee.

We also agree with Director Freeh that it would be impossible to completely iso-
late any aspect of the Wen Ho Lee investigation for hearing purposes. Many of the
witnesses have information that is pertinent to both criminal and national security
issues. Thus, even if the Committee had attempted to restrict testimony at the hear-
ing to matters that it believed were unrelated to the criminal case, it could still have
elicited testimony that Mr. Lee’s counsel could exploit in the criminal prosecution.

We want to make clear that the Department of Justice has been, and will con-
tinue to be, cooperative with the Subcommittee in its investigation. We have pro-
vided the Subcommittee with open access to the FBI’s files on Mr. Lee and numer-
ous Department officials have testified before the Committee. For the reasons dis-
cussed above, however, we strongly believe that holding hearings during the pend-
ency of the criminal prosecution could have serious negative consequences for both
the prosecution and the national security. We greatly appreciate your understanding
of that concern. Once the criminal prosecution has concluded, we will be glad to pro-
vide testimony on the Wen Ho Lee matter.

Please do not hesitate to contact me if you would like to discuss this matter fur-
ther.

Sincerely yours,
JAMES K. ROBINSON,

Assistant Attorney General.
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DEPARTMENT OF JUSTICE,
FEDERAL BUREAU OF INVESTIGATION,

Washington, DC, January 4, 2000.
Mr. EDWARD J. CURRAN,
Director, Office of Counterintelligence, Department of Energy, Washington, DC.

DEAR ED: I have been provided a copy of the undated FBI blind memorandum
captioned ‘‘KINDRED SPIRIT; LEE, WEN HO; LEE, SYLVIA; FCI–PRC.’’ As we
discussed telephonically, this document is in the possession of DOJ and I under-
stand has been provided to one or more Congressional Committees. Also as we dis-
cussed, I told you I would cause an in-depth review to be made in the FBI and if
appropriate, correct any misperceptions this document creates when viewed out of
content. Having stated that, it is the purpose of this letter to (1) put that document
into its proper context and (2) correct at least what I understand from you are two
apparent misinterpretations of this document.

With respect to the document, I have been advised that it was created by FBI Al-
buquerque as a result of a telephonic discussion between the Assistant Special
Agent in Charge and a Deputy Assistant Director of the National Security Division.
It was intended only to be a ‘‘rough’’ update of the status of the investigation pre-
pared by FBI Albuquerque. It was not intended to be further disseminated or to re-
flect all of the facts about any aspect of the investigation. As a ‘‘blind memorandum’’
it also is not intended to capture official witness statements or other evidence. In
common parlance, it is the equivalent of a ‘‘note to the file.’’ From what you de-
scribed, it underscores the difficulty associated with utilizing any one document to
characterize a long term investigation or for that matter a critical aspect of the in-
vestigation.

With respect to the details of this document, I would like to comment on two as-
pects in particular:

(1.) In the first paragraph there are reported details of the polygraph of Wen Ho
Lee on December 23, 1998. These facts are accurate. However, as we discussed, your
impression was that this paragraph suggested that there was not the high level of
coordination between the FBI and DOE regarding this polygraph that you under-
stood existed. To the contrary, from everything I know, this polygraph was coordi-
nated appropriately. FBI Albuquerque agreed in advance with its role in a stand-
by capacity as this was at the time a DOE administrative matter. My recent review
did not identify any coordination issue or conflict with respect to the conduct of the
polygraph.

(2.) The second paragraph reports on the status of an access to the polygraph
charts (for subsequent FBIHQ Polygraph Unit quality control review). It also at-
tributes a DOE response to you by name.

With respect to the attribution to you by name, I can find no FBI employee that
can confirm such a statement. It may be that someone in DOE used your name, but
even that is not certain. Any indication that you personally made a statement pre-
venting the FBI access to the polygraph charts is inaccurate.

With respect to the remaining facts in this paragraph as to access to the charts
they are accurate. However, they can in hindsight easily be taken out of context.
When we were informed on December 23, 1998, Wen Ho Lee passed the polygraph,
immediate access to the charts was requested but not insisted by the FBI. We were
informed of the DOE internal handling procedures. At the time, in part because we
were under the impression he had passed the polygraph, we waited for the charts
to be provided as we understood they would be. FBI Albuquerque did make inquir-
ies as to the availability of these charts and were concerned with the time factor
involved. However, I can find no formal of the charts availability, in Albuquerque,
they were immediately obtained and transmitted to FBIHQ, and the quality control
review conducted. Upon learning that the FBIHQ Polygraph Unit believed the re-
sults to be inconclusive, this was immediately relayed to you telephonically.

I hope these comments place in proper context the blind memorandum and elimi-
nates any misunderstanding on the two aspects noted above.

Sincerely yours,
NEIL J. GALLAGHER,

Assistant Director,
National Security Division.
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3 In December 1998, Lee was transferred to an unsecured area in LANL’s T Division. Al-
though Lee lost his security clearance, and thus his ability to enter X Division, on February
23, 1999, Lee’s X Division office was sealed until it was searched on March 5, 1999. (App. at
223–25.)

4 This was before LANL and the FBI knew that Lee had down-partitioned and downloaded
America’s nuclear secrets on to portable computer tapes. (App. at 220.)

DEPARTMENT OF JUSTICE,
FEDERAL BUREAU OF INVESTIGATION,

Washington, DC, September 21, 2000.
Hon. ARLEN SPECTER,
Committee on the Judiciary,
U.S. Senate, Washington, DC.

DEAR SENATOR SPECTER: Enclosed for your use is an excerpt from the ‘‘Statement
of Facts’’ portion of the Government’s answer brief filed in February 2000, with the
Tenth Circuit Court of Appeals. This pleading was filed in response to the brief filed
by counsel for Wen Ho Lee appealing the District Court’s denial of bail.

As you prepare for hearings on the Government’s handling of the Wen Ho Lee
case, I thought it would be helpful for you to have this factual explanation of the
classification levels of the material Lee down-partitioned and downloaded. That re-
mains one of the publicly debated central issues. While much testimony and many
documents on this issue undoubtedly will be forthcoming, this excerpt provides a
concise, unclassified description of the nature of the material. Also enclosed is tran-
script from a recent edition of Nightline that reflects public statements by U.S. At-
torney Norman Bay on this same and other issues.

As we identify other unclassified documents that appear useful for hearing prepa-
ration, we will bring them to your attention. Please feel free to contact me if you
have any questions.

Sincerely yours,
JOHN E. COLLINGWOOD,

Assistant Director,
Office of Public and Congressional Affairs.

Enclosures.

STATEMENT OF THE FACTS

1. LEE’S BACKGROUND

Lee was born in Taiwan in 1939. (App. at 220.) He has six siblings, three who
live in Taiwan and three who live in the United States. (App. at 221–22.) He is mar-
ried and has two adult children, both of whom were born in the United States and
live here. (App. at 302–03.)

Lee came to the United States in 164 on a student visa and enrolled at Texas
A&M in College Station, Texas. (App. at 221.) Lee received his master’s degree in
1966 and his doctorate in 1969 in mechanical engineering. (App. at 221.)

In 1970, Lee became a naturalized United State’s citizen. (App. at 221.) His wife,
Sylvia, became a naturalized citizen in 1997. (App. at 221.) Lee and his wife both
speak Mandarin Chinese and, of course, English. (App. at 222.)

LANL hired Lee in 1980, and Lee worked for the laboratory until his termination
in March 1999.3 (App. at 222,225.) Lee was assigned to LANL’s X Division, the divi-
sion responsible for the research and design of approximately 85 percent of the
United States nuclear stockpile, as a hydrodynamicist/engineer. (App. at 152,222.)
Lee’s primary job assignment throughout his eighteen years at LANL was to write
and implement physics models in the area of hydrodynamics as applied to nuclear
weapons research. (App. at 222–25.)

In 1993, Lee was notified that he was in danger of losing his job because of a
potential reduction in force (RIF). (App. at 292.) In response, Lee applied for over-
seas employment in Singapore, Taiwan, Hong Kong, Malaysia, Germany and Swit-
zerland. (App. at 292–94.) Although Lee did not lose his job, he maintained profes-
sional contacts overseas. In March and April, 1998, for example, with LANL ap-
proval, Lee was a lecturer and consultant at a science institute in Taiwan for six
weeks.4 (App. at 294.)

2. THE PRELIMINARY INVESTIGATION

In 1996, the FBI began to investigate possible espionage by the People’s Republic
of China (PRC) with regard to a specific nuclear weapon in the United States arse-
nal—the W88 (App. at 219–20.) Although Lee was a subject of that investigation,
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5 806 megabytes of information roughly translates into 800 reams of paper, i.e., 400,000 pages
at 2,000 characters per page. (App. at 230–32.)

6 In addition, Lee surreptitiously created five tapes which contained unclassified information.
FBI agents found six tapes in Lee’s T Division office in March 1999. Of the nine that are miss-
ing, seven contain classified information and are charged in the indictment. The other two miss-
ing tapes contain data files required to run nuclear weapons source codes. (App. at 250–58,
1040–68, 1073–119.)

7 A ‘‘Primary’’ is the first stage of a nuclear weapon. The primary uses chemical high explo-
sives and nuclear materials to start a nuclear reaction that produces sufficient energy to drive
the secondary stage. (App. at 13.)

8 ‘‘Secondary’’ is the second stage of a nuclear weapon. The secondary uses the energy pro-
duced by the primary to trigger a thermonuclear burn (nuclear fusion reaction). It is this ther-
monuclear burn that produces the ultimate destructive force of the nuclear weapon. (App. at
13.)

the indictment does not charge him with PRC-related espionage. (App. at 6–50.) In-
stead, a separate and distinct investigation of Lee began in late March, 1999, after
the FBI and LANL unearthed information that Lee had down-partitioned from a se-
cure to an unsecured computer, 806 megabytes of Secret and Confidential Restricted
Data relating to thermonuclear weapon research and design.5 (App. at 220,230.)
When the nature and extent of the compromise was discovered, LANL immediately
and completely shut down its entire computing system for three weeks to scrub
Lee’s classified information from the unsecured computing environment. (App. at
359–60.)

As the subsequent investigation revealed that Lee surreptitiously created ten
portable cassette tapes6—seven of which remain unaccounted for—which contained
most of the 806 megabytes of classified information, the FBI and national intel-
ligence agencies began an unsuccessful world-wide search for the missing tapes.
(App. at 708–09.) Lee was indicted after the search for the tapes was unsuccessful.
(App. at 707–11.) In terms of the overall national interest, finding the tapes was
more important than a successful criminal prosecution because Lee’s indictment
publicly confirmed the existence of the missing tapes and the value of the informa-
tion on those tapes, and thus ‘‘whet[ed] [foreign intelligence services’] appetite to un-
lawfully gain access to those materials.’’ (App. at 708–11.)

3. THE NATURE AND THE SENSITIVITY OF THE SECRET AND CONFIDENTIAL RESTRICTED
DATA DOWN-PARTITIONED AND DOWN LOADED BY LEE

Four scientists testified about the nature and sensitivity of the Secret and Con-
fidential Restricted Data Lee stole: Dr. Stephen Younger, Dr. Richard Krajcik, Mr.
John Romero, and Dr. Paul Robinson. Dr. Younger, as the Associate Laboratory Di-
rector for Nuclear Weapons at LANL, is entrusted with a $900,000,000 program
that employs 3,500 people, and is responsible for the research, design, development,
and safe stewardship of approximately 85% of the United States nuclear arsenal.
(App. at 151–52.) Dr. Richard Krajcik is a physicist who has spent. twenty-six years
at LANL, including seven years as the group leader for primary design and two
years as a project leader for advanced weapon design, and has been the Deputy X
Division Director since 1997. (App. at 496.) Physicist John Romero is the team lead-
er for Code A, which is LANL’s most significant secondary design nuclear weapons
source code. (App. at 511–12, 649.) Dr. Paul Robinson, the current President of
Sandia National Laboratory, worked at LANL for eighteen years, first as a weapons
designer and then as the Principal Associate Director for National Security. (App.
at 683–84.) In addition, Dr. Robinson was the Ambassador for the United States to
the Nuclear Test Ban Talks in Geneva, Switzerland, which culminated in two trea-
ties ratified by the United States Senate. (App. at 684.) As President of Sandia Na-
tional Laboratory, Dr. Robinson is the Science Advisor to the Strategic Advisory
Committee to the Commander-in-Chief of Stratcom. (App. at 684.)

In providing an unclassified primer on American thermonuclear weapon design
and construction, both Dr. Younger and Dr. Krajcik testified that the major tools
used to design and develop American thermonuclear weapons are nuclear weapons
design source codes. (App. at 153–54,498–99.) American nuclear weapons design
source codes are extraordinarily complex and hundreds of thousands of lines long.
(App. at 154–60,498–500.) The source codes model and simulate every aspect of the
complex physics process involved in creating a thermonuclear explosion. (App. at
154–60,498–500.) The source codes are written to design specific portions of a nu-
clear weapon—either the primary7 or the secondary.8 (App. at 160,503.)

Although nuclear weapons source codes contain all of the physics involved in a
thermonuclear weapon, the source codes themselves require ‘‘data files’’—both clas-
sified and unclassified—to run actual simulations. (App. at 161–64,503–05.) Data
files contain all of the physical and nuclear properties of materials required for a
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9 The codes Lee took have been assigned letters as ‘‘alias’’ names rather than using the true
code names. (App. at 345.)

10 According to Dr. Krajcik, the 806 megabytes of classified information in Lee’s library existed
in only two other places in the United States—the two national weapons laboratories, LANL
and Lawrence Livermore. (App. at 526–27,533.)

11 Lee attempted to take one other secondary design code, but the team leader of that par-
ticular code turned down Lee’s three attempts to gain access to that code. (App. at 194–96.)

12 The nineteen TAR files that Lee downloaded and as alleged in the indictment are des-
ignated by numbers one through nineteen.

nuclear explosion. (App. at 161–64,503–05.) Like nuclear weapons source codes, the
data files are the product of more than fifty years of both theoretical and experi-
mental calculations, and they represent knowledge acquired from more than a thou-
sand American nuclear tests. (App. at 161–64,503–05.) Data files become classified
as SRD when the properties of the materials are most directly relevant to nuclear
weapons, i.e., in environments involving very high pressures and temperatures.
(App. at 505.) The American national investment in producing the information con-
tained on LANL SRD data files is of a magnitude of ‘‘hundreds of billions of dollars.’’
(App. at 164.) The information contained in these files cannot be duplicated given
the current ban on nuclear testing. (App. at 165.)

‘‘Input decks’’ are mathematical descriptions of the actual geometry and materials
within a nuclear device itself. (App. at 165–66,508–09.) In essence, as input deck
is an ‘‘electronic blueprint’’ of either a primary or secondary within a nuclear weap-
on. (App. at 509.)

According to Drs. Younger and Krajcik, Lee down-partitioned and downloaded all
of LANL’s significant nuclear weapon primary and secondary design codes in their
entirety. (App. at 174–76,521–23.)

They [Codes A, B, D/G, and I]9 represent the complete nuclear weapons de-
sign capability of Los Alamos at that time. There may have been small codes
that weren’t included in there, but they were the big ones. And they would en-
able the possessor to install the complete nuclear weapons design capability at
a remote location without a great deal of effort.

(App. at 174–75.) In addition, Lee down-partitioned and downloaded ‘‘all of the data
files required to operate those codes,’’ as well as multiple input decks representing
actual nuclear bomb designs that ranged in sophistication from relatively simple to
complex. (App. at 174–76,523–25.)

Dr. Krajcik described Lee’s personal library10 of America’s nuclear secrets as
‘‘chilling’’ because it

contained the codes important for doing design or design assessment, files im-
portant to determine geometries, important successfully tested nuclear weapons.
It contained important output setups, nuclear output setups. It contained de-
vices across a range of weapons, from weapons that were relatively easy to
manufacture, let’s say, to weapons that were very sophisticated and would be
very difficult to manufacture. It contained the data bases that those codes
would require to run. And for someone who used those codes to incorporate
them into any kind of calculations that were made in terms of designing some-
thing new or checking something old, it was all there. . . . It really represents
a capability that someone could use to design and analyze nuclear weapons.

(App. at 509–10.) Lee’s theft of Codes A and G involved the taking of everything
an unauthorized possessor would need to design a functional secondary device.11

(App. at 510–12.) And Code D, which Lee also misappropriated, was the ‘‘latest and
best tool as of 1997’’ for primary design. (App. at 514).

Like his fellow LANL scientists, physicist John Romero found Lee’s down-parti-
tioning of America’s nuclear secrets to be ‘‘unimaginable.’’ (App. at 652, 664). Ro-
mero was incredulous when he discovered what Lee had done. ‘‘I could not believe
it. I cannot—I still cannot. I have trouble believing it. It’s just—all the codes, all
the data, all the input files, all the libraries, the whole thing is there, the whole
ball of wax, everything.’’ (App. at 664.)

Mr. Romero, the team leader for Code A, explained that Lee took Code A in two
different formats, one of which was contained in File 1,12 and the other in File 2.
(App. at 652–53.) The disturbing difference between Files 1 and 2 was that File 1
contained the Cray supecomputer version of Code A while File 2 contained a version
of Code A that was adapted to run on non-Cray computers, albeit at far slower
speeds. (App. at 652–53.) Although Code A was designed to run on a Cray supercom-
puter, if one did not know the computing resources of a potential unauthorized pos-
sessor, one contemplating espionage would take both versions. (App. at 654–57.)

The same was true with the SRD data files Lee took in Files 5 and 7. According
to Mr. Romero, File 7 contained all of the data, both classified and unclassified, nec-
essary to run any LANL nuclear weapons source code in ‘‘IEEE binary format.’’
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13 Lee also down-partitioned and downloaded the unclassified data files in ASCII format,
which were the balance of what was contained in File 7. (App. at 658.)

14 Lee assigned letters to the tapes he created, which are consistent with the designations of
the tapes in the indictment. (App. at 1069–71.)

(App. at 657.) File 5, a subset of File 7 in that it contained only classified data files,
was in ‘‘ASCII format,’’ which is ‘‘human readable.’’ 13 Lee’s theft of all of LANL’s
data files in two different formats, a ‘‘portable’’ machine readable binary format and
a human readable text, would be useful for unauthorized possessors with uncertain
computing platforms. (App. at 600.)

The information that Lee knowingly down-partitioned and downloaded on to the
missing portable computer tapes would mean different things to different unauthor-
ized possessors. (App. at 177.) For a group or state that ‘‘did not have the indige-
nous scientific capability to do it alone,’’ the information ‘‘would represent an imme-
diate capability to design a credible nuclear explosive.’’ (App. at 177.) A country that
had some experience with nuclear explosives could use the information to optimize
its nuclear bombs. (App. at 178.) An advanced nuclear state could use the informa-
tion to ‘‘augment their own knowledge of nuclear explosives’’ and to ‘‘uncover
vulnerabilities in the American arsenal which would help them to defeat our weap-
ons through anti-ballistic missile systems or other means.’’ (App. at 178.)

After being briefed on the contents of Files 1 through 19 and Tape N,14 Dr. Robin-
son, the current president of Sandia National Laboratory, testified that the informa-
tion on the missing tapes ‘‘represent[s] a portfolio of information that would allow
one to develop a simple, easily manufactured weapon such as a terrorist weapon all
the way up to the very best that the United States is capable of designing.’’ (App.
at 690.) Dr. Robinson believed that putting Lee at liberty under any condition of
release would be a risk of the magnitude of a ‘‘you bet your country decision.’’ (App.
at 691.) What Lee did was ‘‘a grave undercut to our strategic posture.’’ (App. at 695.)
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U.S. DEPARTMENT OF JUSTICE, UNITED STATES MARSHALS SERVICE, DIS-
TRICT OF NEW MEXICO,

Albuquerque, NM, January 6, 2000.
Re: Federal Inmate Wen Ho Lee.
Mr. LAWRENCE BARRERAS,
Warden,
Cornell Corrections, Inc., Santa Fe County Correctional Facility, Santa Fe, NM.

DEAR MR. BARRERAS: We have reviewed the Cornell Correction/Santa Fe County
Correctional Facility Segregation Policy with the United States Attorney’s Office
and we agree with some additional restrictions, the standard segregation policy cur-
rently in place at your facility would adequately confine Mr. Wen Ho Lee.

I understand implementing additional restrictions would not inflate the jail rate
all ready established with the United States Marshals Service. Therefore, effective
immediately it is requested that Mr. Lee be held in segregation with the following
additional restrictions imposed:

1. Mr. Lee is to be kept in segregation until further notice (single cell).
2. Mr. Lee is not to have contact with other inmates at anytime.
3. All outgoing mail except legal mail will be screened by the F.B.I.
4. Mr. Lee will not be permitted personal telephone calls.
5. Mr. Lee will be allowed to place collect telephone calls to attorneys of record

Mr. John Cline at (505) 244–7514 and/or Mr. Mark Holscher at (213) 430–6613. A
member of the jail staff will dial the telephone number and wait to verify that the
attorney is on the line.

6. Mr. Lee will be allowed contact visits with his attorneys only.
7. Mr. Lee will be allowed non-contact visits with immediate family members. To

include his wife Sylvia Lee, his daughter Alberta Lee and his son Chung Lee. The
family will schedule visits through attorneys John Cline or Mark Holscher. The at-
torneys will contact the FBI to arrange visits and they in turn will contact the Sen-
ior Warden or Deputy Warden. The FBI must be on site to monitor each visit. Visits
will not be allowed unless an FBI agent is present.

8. Visitors are to be restricted to Attorneys of Record and immediate family.
9. Any changes to Mr. Lee’s conditions of confinement will be authorized by USMS

personnel only.
10. Mr. Lee is not to be removed from the facility by anyone unless authorized

by the USMS.
Thank you for your assistance in this matter and if you have any further ques-

tions or concerns, please do not hesitate to contact me or Chief Deputy Tommy
Bustamante.

Sincerely,
JOHN S. SANCHEZ,

U.S. Marshal.

LAW OFFICES OF FREEDMAN, BOYD, DANIELS, HOLLANDER, GOLDBERG &
CLINE, P.A.,

Albuquerque, NM, January 6, 2000.
Re: United States v. Wen Ho Lee, Crim. No. 99–1417 JC/DS (D.N.M.)
ROBERT J. GORENCE, Esq.,
Acting U.S. Attorney,
Albuquerque, NM.

DEAR BOB: We consider Dr. Lee’s present conditions of confinement to be unlaw-
ful. I expect to address this point with you in detail shortly. In the meantime, I re-
quest the following changes:

1. At present, Dr. Lee must remain indoors 24 hours per day. He spends virtually
all of that time in his cell. I ask that Dr. Lee receive at least two hours outdoors
every day. I understand from officials at the detention center that this could be done
without exposing Dr. Lee to any of the inmates.

2. Dr. Lee should be permitted to have a television, radio, and CD player in his
cell and to receive access to newspapers.

3. Dr. Lee should be permitted to shower daily, rather than only five days per
week, as at present.

These changes could not possibly cause the government any security concern, and
they would somewhat mitigate the harsh circumstances of Dr. Lee’s detention.

I would appreciate a prompt response to this request.
Very truly yours,

JOHN D. CLINE.

VerDate 11-MAY-2000 08:07 Nov 02, 2001 Jkt 074193 PO 00000 Frm 00222 Fmt 6601 Sfmt 6621 E:\HR\OC\A193.XXX pfrm07 PsN: A193



217

VerDate 11-MAY-2000 13:22 Nov 01, 2001 Jkt 074193 PO 00000 Frm 00223 Fmt 6601 Sfmt 6602 E:\HR\OC\A193.XXX pfrm04 PsN: A193



218

VerDate 11-MAY-2000 13:22 Nov 01, 2001 Jkt 074193 PO 00000 Frm 00224 Fmt 6601 Sfmt 6602 E:\HR\OC\A193.XXX pfrm04 PsN: A193



219

VerDate 11-MAY-2000 13:22 Nov 01, 2001 Jkt 074193 PO 00000 Frm 00225 Fmt 6601 Sfmt 6602 E:\HR\OC\A193.XXX pfrm04 PsN: A193



220

VerDate 11-MAY-2000 13:22 Nov 01, 2001 Jkt 074193 PO 00000 Frm 00226 Fmt 6601 Sfmt 6602 E:\HR\OC\A193.XXX pfrm04 PsN: A193



221

VerDate 11-MAY-2000 13:22 Nov 01, 2001 Jkt 074193 PO 00000 Frm 00227 Fmt 6601 Sfmt 6602 E:\HR\OC\A193.XXX pfrm04 PsN: A193



222

VerDate 11-MAY-2000 13:22 Nov 01, 2001 Jkt 074193 PO 00000 Frm 00228 Fmt 6601 Sfmt 6602 E:\HR\OC\A193.XXX pfrm04 PsN: A193



223

VerDate 11-MAY-2000 13:22 Nov 01, 2001 Jkt 074193 PO 00000 Frm 00229 Fmt 6601 Sfmt 6602 E:\HR\OC\A193.XXX pfrm04 PsN: A193



224

VerDate 11-MAY-2000 13:22 Nov 01, 2001 Jkt 074193 PO 00000 Frm 00230 Fmt 6601 Sfmt 6602 E:\HR\OC\A193.XXX pfrm04 PsN: A193



225

VerDate 11-MAY-2000 13:22 Nov 01, 2001 Jkt 074193 PO 00000 Frm 00231 Fmt 6601 Sfmt 6602 E:\HR\OC\A193.XXX pfrm04 PsN: A193



226

VerDate 11-MAY-2000 13:22 Nov 01, 2001 Jkt 074193 PO 00000 Frm 00232 Fmt 6601 Sfmt 6602 E:\HR\OC\A193.XXX pfrm04 PsN: A193



227

VerDate 11-MAY-2000 13:22 Nov 01, 2001 Jkt 074193 PO 00000 Frm 00233 Fmt 6601 Sfmt 6602 E:\HR\OC\A193.XXX pfrm04 PsN: A193



228

VerDate 11-MAY-2000 13:22 Nov 01, 2001 Jkt 074193 PO 00000 Frm 00234 Fmt 6601 Sfmt 6602 E:\HR\OC\A193.XXX pfrm04 PsN: A193



229

VerDate 11-MAY-2000 13:22 Nov 01, 2001 Jkt 074193 PO 00000 Frm 00235 Fmt 6601 Sfmt 6602 E:\HR\OC\A193.XXX pfrm04 PsN: A193



230

VerDate 11-MAY-2000 13:22 Nov 01, 2001 Jkt 074193 PO 00000 Frm 00236 Fmt 6601 Sfmt 6602 E:\HR\OC\A193.XXX pfrm04 PsN: A193



231

VerDate 11-MAY-2000 13:22 Nov 01, 2001 Jkt 074193 PO 00000 Frm 00237 Fmt 6601 Sfmt 6602 E:\HR\OC\A193.XXX pfrm04 PsN: A193



232

VerDate 11-MAY-2000 13:22 Nov 01, 2001 Jkt 074193 PO 00000 Frm 00238 Fmt 6601 Sfmt 6602 E:\HR\OC\A193.XXX pfrm04 PsN: A193



233

VerDate 11-MAY-2000 13:22 Nov 01, 2001 Jkt 074193 PO 00000 Frm 00239 Fmt 6601 Sfmt 6602 E:\HR\OC\A193.XXX pfrm04 PsN: A193



234

VerDate 11-MAY-2000 13:22 Nov 01, 2001 Jkt 074193 PO 00000 Frm 00240 Fmt 6601 Sfmt 6602 E:\HR\OC\A193.XXX pfrm04 PsN: A193



235

VerDate 11-MAY-2000 13:22 Nov 01, 2001 Jkt 074193 PO 00000 Frm 00241 Fmt 6601 Sfmt 6602 E:\HR\OC\A193.XXX pfrm04 PsN: A193



236

VerDate 11-MAY-2000 13:22 Nov 01, 2001 Jkt 074193 PO 00000 Frm 00242 Fmt 6601 Sfmt 6602 E:\HR\OC\A193.XXX pfrm04 PsN: A193



237

VerDate 11-MAY-2000 13:22 Nov 01, 2001 Jkt 074193 PO 00000 Frm 00243 Fmt 6601 Sfmt 6602 E:\HR\OC\A193.XXX pfrm04 PsN: A193



238

VerDate 11-MAY-2000 13:22 Nov 01, 2001 Jkt 074193 PO 00000 Frm 00244 Fmt 6601 Sfmt 6602 E:\HR\OC\A193.XXX pfrm04 PsN: A193



239

VerDate 11-MAY-2000 13:22 Nov 01, 2001 Jkt 074193 PO 00000 Frm 00245 Fmt 6601 Sfmt 6602 E:\HR\OC\A193.XXX pfrm04 PsN: A193



240

VerDate 11-MAY-2000 13:22 Nov 01, 2001 Jkt 074193 PO 00000 Frm 00246 Fmt 6601 Sfmt 6602 E:\HR\OC\A193.XXX pfrm04 PsN: A193



241

VerDate 11-MAY-2000 13:22 Nov 01, 2001 Jkt 074193 PO 00000 Frm 00247 Fmt 6601 Sfmt 6602 E:\HR\OC\A193.XXX pfrm04 PsN: A193



242

VerDate 11-MAY-2000 13:22 Nov 01, 2001 Jkt 074193 PO 00000 Frm 00248 Fmt 6601 Sfmt 6602 E:\HR\OC\A193.XXX pfrm04 PsN: A193



243

VerDate 11-MAY-2000 13:22 Nov 01, 2001 Jkt 074193 PO 00000 Frm 00249 Fmt 6601 Sfmt 6602 E:\HR\OC\A193.XXX pfrm04 PsN: A193



244

VerDate 11-MAY-2000 13:22 Nov 01, 2001 Jkt 074193 PO 00000 Frm 00250 Fmt 6601 Sfmt 6602 E:\HR\OC\A193.XXX pfrm04 PsN: A193



245

MEMORANDUM OF TELEPHONE CONTACT

Subject: Wen Ho Lee.
Originator: Mr. Larry M. Wortzel, PhD., Director, Asian Studies Center, The Herit-

age Foundation, Washington, DC.
Received by: Darrell G. Smith, Chief Investigator, Senate Judiciary, Criminal Jus-

tice Oversight Subcommittee.
Date/Time: January 21, 2000; 12:30 pm.

Mr. Wortzel stated that: In addition to the information he provided to me on Jan-
uary 13, he has recently obtained supplemental information. He has been in touch
with Debbie Young, employee at DIA (202) 231–4350, who advised that the notice
which was generated to him, when he was still at the U.S. Embassy in Beijing, has
been located and reflects the following information:

Instead of the fall of 1995 or 1996, the conference in Beijing, China was actu-
ally held from 10/30/97 through 11/8/97.

The Jianguo Hotel, is correct in regard to the location where the conference
was held.

Based on the listing contained in the notice, neither Wen Ho Lee nor Sylvia
Lee are reflected as official members of the delegation from Los Alamos. He as-
sumes that since Sylvia Lee stated to him that the Chinese paid for her way,
that they also probably paid for Wen Ho Lee as well, since Wen Ho Lee is not
listed as one of the members of the delegation.

Teresa Richardson is listed as the American administration person from Los
Alamos who was acting as the liaison person for Los Alamos.

This memorandum contains a summary of information provided by Mr. Wortzel
on January 21, 2000.

DARRELL G. SMITH,
Chief Investigator,

Criminal Justice Oversight Subcommittee.

U.S. DEPARTMENT OF JUSTICE,
FEDERAL BUREAU OF INVESTIGATION,

Albuquerque, NM, May 2, 2000.
Hon. NORMAN C. BAY,
U.S. Attorney, District of New Mexico, Albuquerque, NM.

DEAR NORMAN, Confirming our telephone conversation on April 26th, please be
advised regarding my concerns in the event that the special administrative meas-
ures (SAM) as authorized by United States Attorney General Janet C. Reno were
to be relaxed so as to allow Dr. Wen Ho Lee to potentially make an unauthorized
disclosure of classified United States information.

I am deeply concerned that in the event the special administrative measures were
loosened, our ability to detect an unauthorized disclosure of classified information
would be seriously jeopardized. Additionally, I am of the firm conviction that any
loosening of the SAM would enable Dr. Lee to communicate with an agent of a for-
eign power regarding the disposition or usage of the materials contained in the
seven missing tapes.

You may recall that Special Agent Robert A. Messemer testified in two detention
hearings that there was no reasonable assurances to the community arising from
any combination of court imposed restrictions which could reasonably guarantee our
national security. The Tenth Circuit Court of Appeals upheld the district court’s de-
tention order.

As you well know, Dr. Lee has not afforded us with an opportunity to re-interview
him regarding the whereabouts of the tapes or to furnish us with sufficient details
regarding the timing and means of the purported destruction of the seven missing
tapes containing Secret and Confidential Restricted Data relating to the research
and design of nuclear weapons.

Accordingly, we are not satisfied that the tapes, in fact, have been destroyed.
Notwithstanding the fifty-nine count indictment for which Dr. Lee is currently

charged, our investigation is continuing. Our ability to effectively undertake our cur-
rent investigation would be adversely affected in the event Dr. Lee were to be re-
leased from the provisions of the SAM.

As a father and husband myself, I am naturally sensitive to the concerns of the
Lee family and their desire to communicate with one another for mutual support
and succor. It is precisely my personal concern and compassion for Dr. Lee that we
in the FBI have fully supported the idea, as first expressed by Dr. Lee’s counsel,
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to modify the SAM to afford Dr. Lee with his weekly family visits on Saturdays in
lieu of Fridays.

Therefore, in view of the above and in consideration of the overriding national se-
curity implications in the event the SAM were to be relaxed from its current imple-
mentation, I highly recommend without reservation that the Attorney General au-
thorize a 120 day extension of the SAM upon the expiration of the original meas-
ures.

Sincerely,
DAVID V. KITCHEN,

Special Agent in Charge.

SANTA FE COUNTY
SHERIFF’S DEPARTMENT,

Albuquerque, NM, March 10, 2000.

MEMORANDUM

To: Samuel Montoya, County Manager.
From: Raymond L. Sisneros, Sheriff.
Subject: County Inmate Wen Ho Lee.

This is to inform you that earlier this week I received some phone calls from un-
known persons concerned that Mr. Lee was being mistreated and not properly cared
for in the jail.

Today at 9:30 a.m., I personally met with Mr. Lee for about 20 minutes in his
jail cell. I explained my role as Jail Monitor and the calls I received. Other than
being incarcerated he had no complaints. The staff was treating him very well and
singled out Warden Barreras and Deputy Warden Romero as treating him great. He
told me he has seen a doctor when requested, and has not been sick or ill at any
time during his incarceration. His only request was for additional fruit at the
evening meal which I relayed to Warden Barreras. I gave him my business card and
told him to contact me through his attorney if there was any mistreatment or other
issues regarding his incarceration.

At no time did we discuss his case or any fact relating to it. I emphasized my
role as the Jail Monitor.

Because of the high profile nature of this case, I felt it was necessary to either
confirm or disapprove the allegations. Mr. Lee was very surprised about the calls
and stated, ‘‘I haven’t complained to anyone about the jail because I am being treat-
ed very well.’’

Please brief the Commissioners in case they are confronted by any concerned par-
ties that may try to make demands.

THE DEPARTMENT OF ENERGY,
Washington, DC, May 4, 2000.

Hon. JANET RENO,
Attorney General of the U.S., Department of Justice, Washington, DC.

DEAR ATTORNEY GENERAL RENO: At the request of the Department of Justice, I
enclose a recertification under 28 C.F.R. 501.2 that the unauthorized disclosure of
classified information described in the indictment in the above referenced case
would pose a threat to national security. I understand that this certification will as-
sist you in continuing special administrative measures during the period of Dr. Lee’s
pretrial confinement designed to protect the extremely sensitive weapons informa-
tion that the indictment alleges Dr. Lee diverted to his own possession. I fully sup-
port doing all that is necessary to protect against further compromise of this infor-
mation.

At the same time, I want to emphasize my concern that, to the extent consistent
with protection the sensitive weapons information to which the indictment of Dr.
Lee pertains, Dr. Lee’s civil rights as a pre-trial detainee should be honored. I un-
derstand that, in response to a request by Dr. Lee’s counsel, the Department of Jus-
tice has arranged for a translator to be present when he speaks with his family so
that he can speak Chinese. I further understand that arrangements have been made
to permit him to visit with his family on weekends, to have access to Los Alamos
National Laboratory with his lawyers under appropriate safeguards so that he can
prepare his defense, and to have access to a radio and reading material of his
choice, as well as a reasonable period of exercise every day. Finally, I understand
that the conditions of his confinement are in no respect more restrictive than those
of others in the segregation unit of the detention facility, where he is confined spe-
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cifically to protect against further compromise of classified information. Based on
this information, I am satisfied that his civil rights are being adequately protected.

Yours sincerely,
BILL RICHARDSON.

U.S. DEPARTMENT OF JUSTICE, UNITED STATES ATTORNEY, DISTRICT OF
NEW MEXICO,

Albuquerque, NM, July 17, 2000.
Re: United States v. Wen Ho Lee, Crim. No. 99–1417 JP.
LAWRENCE BARRERAS,
Senior Warden, Santa Fe County Detention Center, Santa Fe, NM.

DEAR WARDEN BARRERAS: I write to confirm our conversation of this morning and
to thank you for your favorable response to our request to arrange for the following
three modifications of the conditions of confinement for the defendant Wen Ho Lee
(‘‘Lee’’). First, we request that Lee be permitted to enjoy his daily recreation without
any wrist, leg or belly restraints. Second, we request that he be afforded recreation
on Saturdays and Sundays as well as his current weekday recreation hours. Finally,
we request that he be allowed extra fruit.

REMOVAL OF RESTRAINTS DURING RECREATION PERIODS

As I understand it, Lee is housed in administrative segregation at the Santa Fe
County Correctional Facility. As is the case of all others housed in administrative
segregation, Lee enjoys at least one hour per day of recreation. During such recre-
ation periods, as is the case for all other administrative segregation inmates, Lee’s
hands were handcuffed to a belly chain. Given that, unlike most or all of the other
inmates housed in administrative segregation, Lee was not placed in such segrega-
tion because he violated any of the detention facility’s rules, or posed a risk of vio-
lence toward any staff or fellow inmate at the facility, our request was that he not
be in a belly chain or otherwise handcuffed during his recreation periods.

As I understand it, the reason Lee has been handcuffed during his recreation pe-
riod is because the rules of the detention facility required it as opposed to the ex-
plicit conditions of the Attorney General’s SAM order. However, because the SAM
order provides that the more restrictive conditions of the SAM order or the deten-
tion facility’s rules apply and because the SAM order does not require restraints
during recreation, you are free to remove the restraints during recreation. I have
been advised that the Marshal’s Service has no opposition to your accommodation
of our request in this regard. I greatly appreciate your willingness to modify your
facility’s general rule in the case of this one inmate’s housing conditions, and I ap-
preciate your recognition of the unique circumstances of this situation.

WEEKEND RECREATION PERIODS

While, due to lack of correctional officer personnel, no inmate housed in adminis-
trative segregation is afforded recreation on weekends, I appreciate your willingness
to arrange for such recreation for Lee on weekends. During our conversation today,
you indicated that you would arrange for such weekend recreation provided that any
additional costs would be considered by the Marshal’s Service. I would appreciate
your addressing this directly with the Marshal’s Service in the hopes that you can
resolve this issue as per our request.

ADDITIONAL FRUIT

While I was unaware of this issue, I thank you for advising me of it and your
willingness to allow Lee more fruit.

Please call me at (505) 224–1516 should you require any additional information.
I had been under the mistaken impression that these modifications had already
been made so I would be grateful if you would notify me as soon as they are imple-
mented. Thank you again for your assistance in this matter.

Very truly yours,
GEORGE A. STAMBOULIDIS

(For Norman C. Bay, U.S. Attorney).
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CORNELL CORRECTIONS,
Santa Fe, NM, July 18, 2000.

Mr. GEORGE A. STAMBOULIDIS,
Assistant U.S. Attorney, U.S. Department of Justice, Albuquerque, NM.

DEAR MR. STAMBOULIDIS: As per our conversation and in reply to your letter
dated July 17th, 2000 I will arrange to have restraints removed from inmate Wen
Ho Lee during his scheduled recreation times, and we will continue to give inmate
Wen Ho Lee additional fruit.

I did not agree to provide inmate Wen Ho Lee weekend recreation as it will in-
volve additional staff costs. I indicated that I am willing to accommodate the request
if per diem is arranged through the USM office for that service. This matter will
have to be coordinated through your office.

If you have further questions please contact me at 471–4941 ext., 214.
Sincerely,

LAWRENCE BARRERAS,
Senior Warden.

LAW OFFICES OF FREEDMAN, BOYD, DANIELS,
HOLLANDER, GOLDBERG & CLINE, P.A.,

Albuquerque, NM, July 26, 2000.
Re: United States v. Wen Ho Lee, Crim. No. 99–1417 JP (D.N.M.)
GEORGE A. STAMBOULIDIS,
Assistant U.S. Attorney, Office of the U.S. Attorney, Albuquerque, NM.

DEAR GEORGE: On July 12, you stated in open court that, through the efforts of
your office, Dr. Lee would be permitted to exercise without restraints. I have no
doubt that you made this statement in good faith and believed that it was true. Un-
fortunately, in the two weeks since you made your statement, Dr. Lee has not been
permitted to exercise without restraints, and has, in fact, received almost no exer-
cise at all. I do not know whether this is a deliberate effort on the part of someone
in the government to make Dr. Lee’s conditions more onerous or, more likely, simple
bureaucratic indifference. Whatever the case, I ask that you please do everything
in your power to make your statement to the Court become a reality.

Very truly yours,
JOHN D. CLINE.

CORNELL CORRECTIONS,
Santa Fe, NM, August 1, 2000.

Mr. GEORGE A. STAMBOULIDIS,
Assistant U.S. Attorney, Department of Justice, Albuquerque, NM.

DEAR MR. STAMBOULIDIS: In response to your letter dated July 30th, 2000 inmate
Wen Ho Lee began recreating without restraints on July 18th, 2000 at 8:30 a.m.
As of August 5th, 2000 he is also allowed participation in the recreation yard 7-days
a week for a period of 1-hour per day.

In reply to inmate Wen Ho Lee’s housing conditions: inmate Wen Ho Lee is per-
mitted to have a radio in his cell, this gives him the ability to listen to news pro-
grams; he receives reading materials per the SAM guidelines.

In addition, an exception to the rule was made to grant inmate Wen Ho Lee visits
on Saturdays opposed to the regular Friday visiting schedule; this was done in order
to accommodate his family. Supervisors are the only staff that are assigned to over-
see his escort and visit. Inmate Wen Ho Lee also receives extra fruit at dinnertime,
daily.

If you have further questions or require additional information please contact me
at 471–4941 ext. 214.

Sincerely,
LAWRENCE BARRERAS,

Senior Warden.
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U.S. DEPARTMENT OF JUSTICE, U.S. ATTORNEY, DISTRICT OF NEW MEXICO,
Albuquerque, NM, September 7, 2000.

Hon. JANET RENO,
Attorney General of the United States,
Washington, DC.

DEAR ATTORNEY GENERAL RENO: The United States Attorney’s Office for the Dis-
trict of New Mexico requests that you, pursuant to your inherent authority as the
Attorney General of the United States, direct the United States Marshal Service to
extend again the special administrative measures that have been taken in effect
since January 13, 2000 with respect to the pretrial detention of Wen Ho Lee. You
renewed the special administrative measures once before on May 12, 2000. The re-
quested special administrative measures continue to be necessary to prevent the dis-
closure of highly sensitive classified information.

As you know, Wen Ho Lee (‘‘Lee’’) was directed on December 10, 1999 on charges
of illegally transferring nineteen TAR files containing Secret and Confidential Re-
stricted Data relating to the research and design of nuclear weapons in the U.S. ar-
senal. The indictment also charged Lee with downloading most of this information
onto ten portable computer tapes, seven of which still are missing.

Lee has been in custody since the day the indictment was returned. Both a United
States Magistrate Judge and then a United States District Judge found that Lee
posed such a risk of danger to the nation that there was no condition or combination
of conditions under which Lee could be released pending trial. The risk Lee posed,
and continues to pose, is that he may reveal to an unauthorized possessor either
the whereabouts of the missing tapes or how to use the information on those tapes.

On February 29, 2000, the Tenth Circuit Court of Appeals upheld the district
court’s detention order, observing that

[t]he ‘‘potentially catastrophic’’ risk to the safety of the community, in-
deed the nation, presented by Lee’s ability to communicate information
about the location of the missing tapes or their contents if he is released
pending trial . . . is unprecedented. . . . We can conceive of few greater
threats to the safety of the community than the risks presented in this
case.

On August 24, 2000, after three days of hearings on Lee’s Renewed Motion for
Pretrial Release, Judge Parker granted Lee’s motion. Judge Parker reasoned that
‘‘[i]t is no longer indisputable, as the government made it appear in December 1999,
that the missing tapes contain crown jewel information about the nation’s nuclear
weapons program.’’ Nonetheless, Judge Parker ordered that Lee be released subject
to extremely strict conditions designed to prevent Lee from communicating with any
third party, indicating that any such communications still pose a danger to national
security. Lee was scheduled to be released at noon September 1, 2000.

On September 1, 2000, the government obtained authorization from the Solicitor
General to appeal Judge Parker’s release order and to request a stay of that order.
The government filed its Notice of Appeal and Request for Stay approximately half
an hour before Lee was scheduled to be released. During the hearing on the govern-
ment’s Request for Stay, the Tenth Circuit issued a stay until further order of that
Court. The government filed an emergency request for stay in the Tenth Circuit
later on September 1, 2000, which currently is pending.

Nothing has changed since the special administrative measures were first im-
posed to reduce the risk of Lee disclosing highly sensitive classified information to
an unauthorized possessor. Consequently, we request that the special administra-
tive measures imposed on January 13, 2000 and renewed on May 12, 2000 be ex-
tended for another 120 days upon the expiration of the original measures.

Sincerely,
NORMAN C. BAY,

U.S. Attorney.

UNCLASSIFIED STATEMENT OF DCI GEORGE J. TENET AS REQUESTED BY THE SSCI

The Central Intelligence Agency did not play a decision-making role in the ques-
tion of whether or not Wen Ho Lee should be prosecuted for mishandling sensitive
nuclear weapons information. The Agency was asked to look at the potential value
to unauthorized recipients of the information FBI said was included on the tapes
Wen Ho Lee was alleged to have made, some of which were missing. The Agency
did not make any recommendations about how the investigation should proceed or
whether or not Wen Ho Lee should be prosecuted.
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At a December 4, 1999 meeting at the White House Situation Room, we were
asked to summarize the potential value of the information FBI said was included
on the tapes. Based on FBI’s verbal summary of the tapes, they appeared to contain
US nuclear weapon design codes and specific descriptions of the materials and ge-
ometry of several nuclear weapon primaries and secondaries. We briefed the
attendees that this information would help primarily from a design perspective, pro-
viding significant insight and guidance almost equating to a graduate course in nu-
clear weapons design. But for a country to design, develop, test, and deploy a nu-
clear weapon, more is required than design codes; for example, a country must pos-
sess the requisite fissile material, the fabrication technology to build the device, and
the engineering expertise to weaponize the device for delivery. The actual value of
the information depends in large part on the capabilities of the country or group
that received it. Our analysis included countries with robust nuclear weapons pro-
grams; with nuclear weapons programs but little or no testing; with limited or no
programs but with high technological capabilities; and without technological capa-
bilities.

Our participation in the meeting was limited to providing a brief summary of the
potential value of the information if obtained by others.

DEPARTMENT OF ENERGY,
Washington, DC, April 3, 2001.

MEMORANDUM FOR THE SECRETARY

From: Gregory H. Friedman, Inspector General.
Subject: Special Review of Profiling Concerns at the Department of Energy

(I01HQ003).
In November 2000, the former Secretary of Energy requested that the Office of

Inspector General review the extent to which ‘‘profiling’’ of Federal and contractor
employees has occurred in the Department of Energy (Department) security process.
Specifically, we were asked to review whether, based on employees’ national origin,
the Department unfairly treated employees during the security clearance renewal
process, and in actions taken as a result of security violations. In short, information
reviewed by the Office of Inspector General did not support concerns regarding un-
fair treatment based on national origin in the security processes reviewed.
Scope and methodology

Our review focused on Headquarters, Lawrence Berkeley National Laboratory,
Lawrence Livermore National Laboratory, Los Alamos National Laboratory, Oak
Ridge National Laboratory, and Sandia National Laboratories. We worked with rep-
resentatives from a number of Department organizations to identify instances in
which individuals alleged that unfair treatment occurred based on national origin
in the security clearance renewal process and in actions taken as a result of security
violations. These included: The Office of the National Ombudsman; Office of Eco-
nomic Impact and Diversity; Office of Hearings and Appeals; Office of Security Af-
fairs; and the Operations Offices in Albuquerque, Oakland, and Oak Ridge. We also
worked with security personnel to review security-related data.

To put the scope of our review in context, at any given time, there are a number
of Department personnel, both Federal and contractor, pursuing grievances and
other concerns with respect to alleged discrimination, bias, or disparate treatment
based on race, age, gender, religion, and other factors in the employment arena. An
examination of these matters was not part of our review. Consequently, we are not
in a position to comment on the general climate in the Department with respect to
these concerns.

Concerns regarding ‘‘profiling’’ in the Department of Energy were heightened in
the aftermath of the espionage investigation and arrest of a former nuclear weapons
scientist at the Los Alamos National Laboratory. We did not address whether the
former Los Alamos scientist was himself a victim of unfair treatment. This matter
has been part of a review by the Department of Justice and, thus, it was not in-
cluded in the scope of our review.
Findings

Our review identified four cases involving possible unfair treatment. None of the
cases was the subject of a formal complaint of discrimination. Nevertheless, we ex-
amined the general circumstances of these cases, and found that they did not sup-
port concerns regarding unfair treatment based on national origin in the security
processes reviewed.
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Our review disclosed that the Department’s security does not systematically
record, track or maintain information concerning individuals’ national original in a
centralized database. The ‘‘Questionnaire for National Security Positions,’’ which
must be completed by each employee for a Department of Energy security clearance,
does request information concerning an individual’s country of birth and citizenship.
Similar information is also requested for certain members of the individual’s family.
We were informed that the questions are included in order to determine whether
the individual’s or relatives’ potential affiliations with other countries warrant fur-
ther customary and appropriate review and analysis. Security officials asserted that
to systematically record national origin and similar information, other than as de-
scribed above, could be perceived as engaging in the very ‘‘profiling’’ sought to be
avoided.

In January 2000, the Office of the National Ombudsman was established as a
component of the Office of Economic Impact and Diversity to provide an opportunity
for employees to confer with a neutral designee to discuss concerns, recommenda-
tions, and complaints they perceived were interfering with work, productivity, or
morale. The National Ombudsman summarized for the Office of Inspector General
the concerns expressed to him about the security process. He developed the informa-
tion through one-on-one encounters, surveys, and ‘‘town hall meeting.’’ These con-
cerns included:

Alleged insensitive remarks and offensive attitudes;
The appearance of double standards;
Questionable and ambiguous policies and rules;
Possible abuse of authority;
Potential disparate treatment.

The National Ombudsman stated his belief that there are ‘‘. . . strong and con-
tinuing allegations about bias and profiling. . . .’’ However, the Ombudsman de-
clined to identify the individuals who had expressed concerns, citing his commit-
ment to maintaining the confidentiality of those with whom he spoke. Additionally,
he indicated that he did not generally maintain records of his encounters, and could
not provide statistical data, which may have identified improper patterns of unfair
treatment. He stated that he recognizes the need for the Office of the National Om-
budsman to have a system in place to capture important information brought to the
office. He expects that such a system will be developed.

The National Ombudsman further advised that when themes or trends are identi-
fied by his office with respect to discrimination and disparate treatment, a memo-
randum may be sent to appropriate Department managers. The National Ombuds-
man advised that no such memoranda had been sent relative to the issues within
the scope of the Office of Inspector General review.

Our review was one of a number of initiatives underway serious public and em-
ployee concerns about unfair treatment. The Department, for example, initiated sev-
eral steps designed to combat and eliminate the possibility of discrimination of any
kind. This included the formation of the Task Force Against Racial Profiling. The
Task Force recommended, in part, that a team be established to promptly address
security practices which may involve questions or issues of racial ‘‘profiling.’’ The
Task Force’s Implementation Team Report of January 2001 states that a Security
Issues Resolution Team has been established to address such safeguards and secu-
rity matters. The Office of Economic Impact and Diversity has informed us that the
Security Issues Resolution Team had not received or processed any allegations.

Additionally, we were informed that the Office of Economic Impact and Diversity
and its subordinate offices will focus on and launch several initiatives during Fiscal
Year 2001 and beyond relating to unfair treatment. According to the Office of Eco-
nomic Impact and Diversity’s most recent annual report, the office plans, in part,
to ‘‘conduct the year 2001 Department-wide electronic survey to measure the work-
place climate;’’ ‘‘develop and implement action plans to address racial profiling in
the workplace;’’ and ‘‘extend the review and reporting of employee concerns at DOE
to include the activities of contractor employees.’’ Furthermore, the Office of the Na-
tional Ombudsman has identified a goal to analyze ‘‘trends and patterns of employ-
ment, security clearances, and accountability actions [emphasis added]’’ and partici-
pate in the ‘‘review of Department-wide policies, processes, and procedures.’’
General Accounting Office reviews

The U.S. General Accounting Office (GAO) recently initiated a review of personnel
actions at Department weapons labs over the past decade to determine if there has
been differential treatment in the handling of cases involving minorities. The cur-
rent review follows a December 1994 GAO report on suspensions of security clear-
ances for minority contractor employees at the Department’s Albuquerque, Oak
Ridge, and Savannah River Operations Offices.
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GAO reported that the number of security clearances suspended for any particular
group was relatively small. Nevertheless, GAO found that the clearances of certain
racial or ethnic groups at the reviewed offices were suspended more often that
would be statistically expected. GAO further reported that the Department did not
monitor suspensions of security clearances for ‘‘minority groups’’ and was not aware
of the statistical disparities. GAO noted that disparities in the number of clearances,
in and of themselves, did not mean that the Department is or is not discriminating
against racial or ethic groups.

GAO recommended that the Department (1) investigate the reasons for the dis-
parities identified by GAO in the number of security clearances suspended for con-
tractor employees and take action to correct any problems the investigation identi-
fies, and (2) require that data on the racial and ethnic background of contractor em-
ployees whose clearances are suspended at all locations be compiled, monitored, and
reviewed to identify any statistical disparities, and investigate and take appropriate
corrective action if such disparities occur.

We learned that the Department disputed the methodology used by GAO in its
statistical analysis and took the position that regulations prohibit requiring employ-
ees to provide information on race, ethnicity, or gender for use in granting or sus-
pending clearances. Nevertheless, in response to the GAO report, the Department
indicated that the Office of Safeguards and Security would provide listings of indi-
viduals whose clearances are revoked through Fiscal Year 1996 to the Office of Eco-
nomic Impact and Diversity, which would attempt to collect information on employ-
ees’ race and ethnicity on a voluntary basis. Documentation made available to the
Office of Inspector General indicates that a list was generated by the Office of Safe-
guards and Security for Fiscal Year 1995. We could not confirm, however, that the
Office of Economic Impact and Diversity took follow-up action on the Fiscal Year
1995 list or that a list was generated or analyzed for Fiscal Year 1996.

Conclusion
Information reviewed by the Office of Inspector General did not support concerns

regarding unfair treatment based on national origin in the security processes exam-
ined. Despite our efforts to obtain all relevant information, there is no assurance
that the four cases cited above were the only instances at the Department of Energy
in which a Federal or contractor employee believes he or she has been the victim
of ‘‘profiling.’’ Indeed, the National Ombudsman observed, based on his own inter-
views, that allegations of ‘‘profiling’’ emerged frequently and among many groups.
However, factors beyond our control, such as the Ombudsman’s understandable
commitment to affording confidentiality to those with whom he spoke, may have re-
sulted in an underreporting to the Office of Inspector General of the total number
of employees who believe they have been the victims of ‘‘profiling’’ in areas that
were a part of our review.

Recommendations
Based on our assessment, we recommend that the Department, including the Na-

tional Nuclear Security Administration:
(i) Examine its actions in response to the 1994 GAO report to ensure that all ap-

propriate steps have been taken to implement the recommendations;
(ii) Determine if there are, in fact, statutory restrictions or other rules limiting

the collection of data on national origin, race or ethnicity for Federal and contractor
employees in relation to security processes;

(iii) Determine whether to implement a process for identifying statistical dispari-
ties in security processes; and

(iv) Facilitate innovative initiatives by the Office of Economic Impact and Diver-
sity, including the Office of the National Ombudsman and the Security Issues Reso-
lution Team, to identify, address, and resolve cases or concerns about ‘‘profiling.’’

Over and above the fundamental question of fairness to all individuals, disparate
treatment—both real and perceived—can have a detrimental effect on morale within
the Department’s workforce. Consequently, management at both the federal and
contractor levels must ensure that the Department’s zero tolerance policy for such
treatment is executed in a way that promotes confidence in the basic fairness of the
security process.

VerDate 11-MAY-2000 13:22 Nov 01, 2001 Jkt 074193 PO 00000 Frm 00258 Fmt 6601 Sfmt 6621 E:\HR\OC\A193.XXX pfrm04 PsN: A193



253

U.S. SENATE,
COMMITTEE ON THE JUDICIARY,

Washington, DC, October 8, 1999.
Hon. JANET RENO,
Attorney General of the United States, Department of Justice, Washington, DC.

DEAR MADAM ATTORNEY GENERAL: I am in receipt of your classified response to
me dated October 1, 1999 (though apparently delivered to our Senate Security after-
ward), and shall address with you in due course the principal issue that is the sub-
ject of that correspondence—the reasons for the inquiry recently begun by you and
Director Freeh into the efficacy of earlier investigations into the compromise by
China of our government’s sensitive W–88 nuclear technology.

In the meantime, however, I must ask for your prompt attention to a matter of
grave concern that was raised only peripherally in your recent letter, and that had
been broached by you in only the most vague terms in he course of our September
24, 1999 meeting. I refer to your letter’s acknowledgment that, at the time of your
June 8 appearance before this Committee, the Department of Justice had not
‘‘pulled together’’ all the documents pertaining to the Department’s investigation
into possible espionage by Mr. Wen Ho Lee, and to your concession in our recent
meeting that some of your testimony at the June 8 hearing was therefore inac-
curate. I was surprised to learn of the nature and contents of some of these docu-
ments, as they bear directly on the Committee’s consideration of the facts sur-
rounding the investigation of Mr. Lee.

I am deeply concerned that the Department’s apparent failure to provide you with
key documents prior to the time of your testimony before the Senate Judiciary Com-
mittee may reveal serious neglect by Department officials.

Indeed, there appears to be an alarming frequency with which the Department
staff fails to share with you (and, in turn, the Congress) pertinent information con-
cerning the most important investigations being undertaken by federal law enforce-
ment authorities. Most recently, in the course of the report by the Department’s own
Inspector General that contends the Department’s campaign finance investigation
was conducted ineptly [Inspector General’s Report, Unclassified Executive Sum-
mary, ‘‘The Handling of FBI Intelligence . . .,’’ July 1999, at 4–5], it is concluded
that you were not properly apprised by Department staff of the existence of key
pieces of information. Further, as has been made clear by your recent statements,
you were not apprised of key documents within the possession of the Department
and the Bureau that pertained to the use of incendiary devices in the final hours
of the confrontation at Waco.

I am also concerned that this most recent example of a belated discovery of docu-
ments means that this Committee, too, has been thwarted in its efforts to obtain
all relevant documents concerning the role played by the Department and the Fed-
eral Bureau of Investigation in investigating this matter. As you know, I repeatedly
asked you and other Department officials whether the Judiciary Committee had re-
ceived all documents pertaining to its investigation of Mr. Lee. [See, e.g., May 5,
1999 hearing, placing AG on notice of the Judiciary Committee’s intent to inquire
into the Department and Bureau’s investigatory actions concerning Mr. Lee; June
4, 1999 letter to AG, constituting a ‘‘formal request for all documents generated
within the Department of Justice that related in any way to an application under
[FISA] concerning Mr. Wen Ho Lee’’; June 14, 1999 letter to AG requesting ‘‘a log
of all documents, by date and description—whether extant or not, and including all
notes, letters and communications (including any electronic mail)—that were gen-
erated by any employee or agent of the Department . . . that pertain in any manner
to the consideration of a FISA application concerning Mr. Wen Ho Lee’’; July 22,
1999 letter (with Sen. Specter) to AG ‘‘request[ing] . . . all documents in the De-
partment’s possession relating to . . . the Department’s decision not to prosecute
Mr. Wen Ho Lee’’).].

Accordingly, and regrettably given this late date, I would ask that you prepare
for me promptly a list, by date and description, of those documents that were not
timely provided to this Committee, together with an explanation as to why such doc-
uments were not submitted to this Committee in accord with the Committee’s more-
than-four-month-old document requests. Moreover, I ask that you provide me with
your view as to which of these documents—or which parts of these documents—
would be properly declassified so as to be shared with the public.

Please submit your response to me by October 13, 1999, or the Committee will
need to consider pursuing other options to exercise its oversight functions.

Sincerely,
ORRIN G. HATCH,

Chairman.
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DEPARTMENT OF JUSTICE,
FEDERAL BUREAU OF INVESTIGATION,

Washington, DC, November 10, 1999.
Hon. FRED THOMPSON,
Chairman, Senate Governmental Affairs Committee,
U.S. Senate, Washington, DC.

DEAR MR. CHAIRMAN: In my testimony before your Committee on June 9, 1999,
I provided, on several occasions, my assessment of the Department of Energy (DOE)
Administrative Inquiry (AI) that, in part, formed the bases upon which the FBI
predicated its investigation of Wen Ho Lee. I understand that I stated at different
times that:

(1) I ‘‘had full credibility in the report’’;
(2) I had ‘‘found nothing in DOE’s AI, nor the conclusions drawn from it,’’

to be erroneous; and
(3) I stated there is a ‘‘compelling case made in the AI’’ to warrant focus-

ing on Los Alamos.
At the time of my testimony, these statements were based on my personal review

and understanding of the facts and the FBI evaluation of the AI. I believed then
that these statements were accurate given that understanding.

I have, subsequent to that testimony, asked for and become aware of additional
facts that I want to bring to your attention, in order to be certain that the record
before your Committee is complete and accurate.

(1) In November, 1998, and December, 1998, and again in January, 1999, there
were some written analyses by FBI Albuquerque (FBI AQ) which question the accu-
racy of certain representations and conclusions in the AI. Although these documents
were sent to FBI Headquarters (FBIHQ), I was unaware of their existence before
I testified in June.

Further, I have recently learned that the January, 1999, document was included
in a briefing book provided to me, other Bureau Executives and Senior Department
of Justice officials in May, 1999. It was included in a section about polygraph issues
because that was the primary focus of the document. It transmitted the results of
the DOE polygraph administered to Wen Ho Lee. I did not review that section of
the briefing book to include the January, 1999, document at that time, inasmuch
as I was familiar with the polygraph issue and I knew Wen Ho Lee had failed an
FBI polygraph shortly after this document would have arrived at FBI Headquarters.

(2) In July, 1999 I engaged in a dialogue with SAC AQ regarding this AI. We
agreed that a draft document would be provided to me regarding FBI AQ’s analysis
of this AI. Upon receipt of this draft on or about July 9, 1999, and a subsequent
conversation with the SAC, I then learned there was a document submitted to
FBIHQ in January, 1999. I have since become aware of the two (2) previous docu-
ments (November, 1998 and December, 1998), which contain statements questioning
the scope of the AI. I understand all of these documents have been provided to your
Committee.

As a result of my dialogue with SAC AQ, we agreed that AQ would conduct a
number of interviews in an attempt to further understand and expand upon the
technical portions of the AI. On August 20, 1999, FBIHQ located and interviewed
one of the scientists who participated in the technical portion of the AI. This sci-
entist stated that he had expressed a dissenting opinion with respect to the tech-
nical aspects of the AI. His statement is in direct conflict with the AI submitted to
the FBI because the AI does not reflect any dissension by the ‘‘DOE Nuclear Weap-
ons Experts.’’

Based upon a verbal briefing by FBI AQ of this August 20, 1999, interview, I re-
quested that AQ submit to me a document establishing, for the record, FBI AQ’s
concerns with this AI. Upon receipt of this document, I shared it with the Director
and it has since been shared with the Attorney General and the Secretary of En-
ergy. Based upon this document and other factors, a review has been initiated by
the FBI to re-evaluate the scope of the AI. I understand that you or your staff have
received a briefing on the scope and direction of this new initiative and that it
should not impact on any subsequent criminal investigation of Wen Ho Lee. The
focus of this new initiative is to determine the full universe of both compromised
restricted nuclear weapons information and who had access to that information in
addition to anyone identified in the original AI.

On June 9, 1999, when I testified before you, I expressed opinions and provided
complete and accurate facts as I understood them. The information I provided to you
was in complete candor. Given the above information, if asked to describe the AI
today, I would have a different response. While the FBI review is not complete, it
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1 As reflected in the October 1st document index provided to the Committee, the FBI shared
a draft of the Dillard Review with the Attorney General on September 23, 1999.

appears that the technical and dissemination aspects of the AI, at a minimum, de-
serve to be questioned and that is what the FBI is now doing. As soon as we resolve
this issue, we will provide you with those details.

I would be pleased to discuss this with you or your staff in any format you choose.
By this letter, I am only intending to amplify and clarify my prior testimony relat-
ing to the AI. I am not intending to imply anything about the underlying case in-
volving Wen Ho Lee, the FISA issue or any other issues that have been explored
before your Committee. As you know, those issues depend on varying degrees of in-
formation that exists independent of the AI, e.g., information developed pre-1996 or
as a result of the criminal aspects of the current investigation.

Again, thank you for this opportunity. I am available at your convenience.
Respectfully,

NEIL J. GALLAGHER,
Assistant Director,

National Security Division.

U.S. DEPARTMENT OF JUSTICE,
OFFICE OF LEGISLATIVE AFFAIRS,

Washington, DC, October 25, 1999.
Hon. ORRIN G. HATCH,
Chairman, Committee on the Judiciary,
U.S. Senate Washington, DC.

DEAR MR. CHAIRMAN: This is to provide a written response to your letter of Octo-
ber 8, 1999 to the Attorney General concerning matters related to the documents
Attorney General Reno and FBI Director Freeh provided you on October 1st. As you
may know, we have already had several discussions with Committee staff regarding
some of the issues you raise. In addition, we discussed several of the documents and
related issues during a meeting earlier today with Senator Specter and staff for the
majority and minority of both the full Committee and the Subcommittee.

Turning to your letter, the Department of Justice and Bureau made diligent ef-
forts to respond to the Committee’s document requests dated June 4 and June 14,
1999 specifically related to the Wen Ho Lee FISA application. Your October 8th let-
ter suggests that the Department’s August 2 response to your July 22, 1999 docu-
ment request was incomplete. We look forward to meeting with your staff to clarify
this matter.

We have also located or obtained some additional documents after writing you on
October 1st. These documents include a classified review prepared by Special Agent-
in-Charge Stephen W. Dillard (Dillard Review) that we received on October 14, 1999
and three slightly different copies of a February 22, 1999 FBI memorandum that
transmitted several documents to the Department’s Internal Security Section, in-
cluding a document dated January 22, 1999 that is mentioned in the discussion
below.1 We provided copies of the transmittal memorandum to Senator Specter and
the staff during our meeting on October 22, 1999.

After we received the Dillard Review, we promptly asked the appropriate agencies
to review it for release to Congress. We will provide the Dillard Review to the Com-
mittee as soon as those agencies complete their review. We will be pleased to dis-
cuss any of these documents in meetings with your staff. Please be advised that the
Dillard Review when produced will contain redactions for national security and be-
cause it contains restricted access data, it will require a high security clearance for
review.

Neither the Attorney General nor Fran Fragos Townsend were aware of the Octo-
ber 1st documents or those enclosed today when they testified before the Committee
on June 8, 1999. When the Attorney General became aware of the October 1st docu-
ments, she promptly directed that they be provided to the Committee because they
are related to issues that arose during the June 8th testimony and in staff briefings.
Pursuant to the request in your letter, set forth below is a chronological explanation
of the Department’s acquisition of the October 1st documents.

On September 8, 1999 Director Freeh provided the September 3, 1999 Albu-
querque memo (Tab V in the previously provided October 1 documents) to the De-
partment and asked to meet with the Attorney General to discuss the contents of
the memorandum. That briefing took place on September 14, 1999. Also on Sep-
tember 8th, the Department learned that the September 3rd memorandum from Al-
buquerque had been the subject of discussion and refinement between Albuquerque
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2 Pursuant to the Attorney General’s direction and with the concurrence of Director Freeh, Mr.
Bellows is conducting a complete review of the Department of Justice and FBI’s handling of the
Los Alamos National Laboratories and Wen Ho Lee investigation (Tab BB). He began his review
in May, 1999 and issued a document production request to the FBI on June 7, 1999. Mr. Bellows
had not acquired any of the documents attached to our letter of October 1 prior to the Attorney
General’s testimony. Mr. Bellows had advised the Attorney General that the report of his review
will be completed by January of 2000.

and the National Security Division (NSD) at FBI Headquarters. At the September
14th briefing, the Attorney General was told of the August and October, 1995 Albu-
querque documents (Tabs C and D) and the September 1999 interview of Special
Agent Van Magers (Tab V). It is our understanding that Director Freeh had first
learned of the existence of the August and October 1995 documents earlier that day.

On September 15, 1999 the Attorney General asked to review the drafts of the
September 3, 1999 Albuquerque memo. On September 16, the Attorney General was
provided with drafts dated July 9, 1999 and August 26, 1999 (Tabs S and T) along
with transmittal memoranda (Tab W). Separately, on September 16, 1999 the FBI
provided the Attorney General a copy of the Senate Governmental Affairs Com-
mittee staff questions (Tab II). The issues raised by the Senate Governmental Af-
fairs Committee staff and other considerations caused Deputy Director Bryant to di-
rect SAC Dillard to review the 1995–1996 period of the Kindred Spirit investigation.

On September 16, after reviewing the drafts of the September 3rd memo, the At-
torney General requested copies of the documents referred to therein (i.e., docu-
ments dated 11/98, 12/98, 1/99 and 1/22/99) from the FBI. On September 17, 1999,
pursuant to a separate request from the Attorney General, Assistant United States
Attorney Randy Bellows provided copies of an FBI memorandum from Albuquerque
dated November 19, 1998 (Tab P), the January 22, 1999 Albuquerque memorandum
(Tab Q), and a March 4, 1996 FBI routing slip and attached materials (Tab CC) 2

On September 17, 1999, the FBI also provided the Attorney General a copy of the
January 22, 1999 Albuquerque memorandum (Tab Q) and a draft investigative plan
for the reopening of the investigation (Tab X). As discussed above, the FBI provided
the January 22 memorandum to the Internal Security Section on February 22, 1999.

On September 20, 1999 the Attorney General requested a copy of the November
10, 1998 memorandum in the November 19, 1998 document. The FBI provided the
November 10, 1998 document on September 21 (Tab O). On September 24, 1999
pursuant to the Attorney General’s request, we received documents from Mr. Bel-
lows (Tabs A, B, E, F, G, H, I, K, L, N, R). These documents, which we produced
on October 1, 1999, related to the DOE Administrative Inquiry.

On September 22, 1999, the Attorney General asked that the FBI prepare a chro-
nology of its decision to reopen the investigation into the compromise of nuclear
technology. On September 24, 1999, the FBI’s National Security Division provided
a draft chronology (Tab Y). On September 28, 1999 the FBI provided the Attorney
General: two interview reports, one dated September 16 and the other September
21, 1999; and an FBI briefing paper dated July 20, 1995. (Tabs AA, DD, HH). After
the FBI provided these documents, the Office of Intelligence Policy and Review
(OIPR) double checked for related materials. OIPR located the one page review form
and an entry in an electronic log (Tab J and M). On September 29, 1999, again pur-
suant to the Attorney General’s request, Mr. Bellows provided an FBI memorandum
dated January 29, 1999 regarding the status of the Wen Ho Lee investigation (Tab
GG). Finally, on September 30, 1999, pursuant to the Attorney General’s request,
the FBI provided us two interview reports both dated July 20, 1999. (Tab EE and
FF).

The DOE Administrative Inquiry report dated May 28, 1996 was also provided on
October 1st. (Tab Z). Although the Department of Justice obtained the Administra-
tive Inquiry on May 24, 1999 and the Attorney General referred to it during June
8th testimony, the Administrative Inquiry is a Department of Energy report and we
could not release it to the Committee without DOE’s consent. Because the Depart-
ment understood that the Committee wanted to review the Administrative Inquiry,
we contacted DOE and obtained its consent to provide the Administrative Inquiry
to the Committee on October 1st and did so on that date.

We will be glad to have senior Justice Department and FBI personnel to further
brief the Committee and Subcommittee’s majority and minority staffs at their con-
venience on matters pertaining to the Department’s acquisition of these documents.
In addition, we will continue to search for other documents related to the Attorney
General’s testimony and are continuing our efforts to obtain additional information
regarding the time and manner in which various entities within the Department
came to acquire copies of the documents. On a related matter, it is premature to
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consider declassifying the October 1st documents because they directly pertain to
ongoing investigative efforts.

Please do not hesitate to contact me if I may provide you with additional informa-
tion.

Sincerely,
JON P. JENNINGS,

Principal Deputy Assistant Attorney General.
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DEPARTMENT OF ENERGY,
Washington, DC, January 31, 2000.

Hon. ARLEN SPECTER,
Chairman, Subcommittee on Alleged Chinese Espionage,
Senate Committee on the Judiciary, Washington, DC.

DEAR CHAIRMAN SPECTER: I have reviewed the draft Interim Report of the Judici-
ary Oversight Subcommittee on Alleged Chinese Espionage that recently was pro-
vided to the Office of Counterintelligence. I thank you for the opportunity to provide
comments on this draft.

I strongly disagree with a number of the report’s assertions regarding my involve-
ment with the Kindred Spirit investigation during the September 1998-February
1999 time period. I am particularly disturbed by the report’s conclusion that my de-
cision to interview Mr. Lee was based on the upcoming publication of a congres-
sional report as opposed to sound counterintelligence investigative practice.

I am also concerned about what I believe are inaccuracies regarding the sequence
of events surrounding the DOE polygraph of Mr. Lee in December 1998. I would
like the opportunity to explain my role in the investigation, and believe that until
now I have not been afforded sufficient opportunity to address the serious congres-
sional concerns regarding DOE’s actions. I was first made aware of these concerns
on December 14, 1999, when you met with the Federal Bureau of Investigation
(FBI), Department of Justice, and DOE representatives to discuss the Subcommit-
tee’s Chinese espionage inquiry.

Attached for clarification is a written statement on the sequence of events sur-
rounding the interview of the espionage subject, the DOE polygraph, and the inter-
action between DOE and the FBI throughout the September 1998-February 1999
time period. Also attached is a copy of a letter dated January 4, 2000 from FBI As-
sistant Director, Neil J. Gallagher that attempts to clarify some misperceptions
about what actually took place. I hope that these documents will assist the Sub-
committee in assessing the management of the Kindred Spirit investigation.

Sincerely,
EDWARD J. CURRAN,

Director, Office of Counterintelligence.
Attachments: (2).

JANUARY, 31, 2000.
I, Edward J. Curran, have been assigned as the Director of the Office of Counter-

intelligence (OCI) for the Department of Energy (DOE), Washington, DC since April
1, 1998. I was detailed from the Federal Bureau of Investigation (FBI), Washington,
DC to this position by the Director of the FBI, Louis Freeh. At the time of my detail,
I was the Section Chief of the Eurasian Section of the National Security Division,
FBI Headquarters (FBIHQ). My current position was mandated by President Deci-
sion Directive/NSC (PDD)–61, signed by President Clinton in February of 1998.
PDD–61 required the FBI to detail a senior counterintelligence officer to DOE to:
initially evaluate DOE’s counterintelligence program; submit recommendations for
improvement; and then serve as the Director of OCI. In order to carry out those re-
sponsibilities, PPD–61 gave me the authority to have direct access to the Director
of the FBI, the Director of Central Intelligence, and the Secretary of Energy.

On December 14, 1999, I accompanied General Eugene Habiger, Director of the
DOE’s Office of Security and Emergency Operations, to a briefing before Senator
Arlen Specter, Chairman, Subcommittee on Administration Oversight and the
Courts, Committee on the Judiciary, U.S. Senate. General Habiger informed me
that FBI Director Freeh asked him to attend this briefing because Director Freeh
was going to request Senator Specter to postpone his Committee’s review of the Mr.
Wen Ho Lee espionage matter that was scheduled to begin the next day. Director
Freeh asked General Habiger to attend and explain the potential damage caused
by the missing tapes.

At the conclusion of the briefing, I was asked by Senator Specter and his Chief
Investigator, Mr. Dobie McArdle, why I had denied the FBI Albuqerque charts on
Mr. Wen Ho Lee. Mr. McArdle said that the FBIAQ stated that since I denied the
FBI access to the DOE charts the FBI was working under the assumption that Mr.
Lee had passed the polygraph and the FBI’s investigation was essentially termi-
nated. The FBI said that if they had known he had failed, the FBI would have gone
back to the Department of Justice (DOJ) and requested a resumption investigative
activity. They believe that they would have been authorized coverage with the added
knowledge of a deceptive polygraph. I asked Mr. McArdle where he was getting this
information, he referred to a communication from FBIAQ.

I informed both Senator Specter and Mr. McArdle that I was shocked by this alle-
gation and in my estimation this entire matter had been very closely coordinated
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with the FBI in every aspect. I personally had spoken with the Special Agent in
Charge, Mr. Dave Kitchen, FBIAQ, before, during and after DOE’s interview and
polygraph of Mr. Lee. I was never asked for anything that was not immediately pro-
vided to the FBI and I never gave instructions to anyone within DOE to withhold
any information, files or records. I told Senator Specter that on January 22, 1999,
I was told by Mr. David Renzelman, DOE polygraph quality control, that the FBI
requested the polygraph charts of Mr. Lee. I immediately instructed him to provide
the FBI whatever data they needed. Up until that time, I was under the impression
they already had the charts. I recall having a conversation with Mr. Kitchen the
day of the DOE polygraph test, December 23, 1998, in which he said he was very
satisfied with the test. The DOE interview and polygraph of Mr. Lee was never in-
tended to be a substitute for an FBI interview and polygraph. DOE’s primary pur-
pose was to remove Mr. Lee from access to the X Division and hopefully polygraph
him, while the FBI concluded their investigation. DOE personnel were instructed,
by me, that the interview was not to be confrontational and the interview was to
be low keyed so as not to alert him that the FBI was conducting an investigation.
It was always my understanding the FBI would then interview Mr. Lee and request
him to take an FBI polygraph.

Senator Specter stated that this was one of the reasons for having hearings, since
this is one of the issues which needs to be resolved and obviously there is a dif-
ference of opinion as to the events of the case.

On December 14, 1999, I called Mr. Neil Gallagher, Assistant Director, National
Security Division (NSD), and expressed my concern about the document referred to
by Mr. McArdle, alleging that I refused to provide polygraph charts to the FBI. I
asked Mr. Gallagher for the dissemination list of the memo. He said he had not pre-
viously seen the document, although he had believed it to be of minor importance.
I told him I did not consider it minor since I was being falsely quoted in an official
document, and the document had been disseminated to a Senate Oversight Com-
mittee. Mr. Gallagher said he was going to review the matter and if the facts in
the memo were untrue then he would so advise Senator Specter.

On December 14, 1999, I called Mr. Kitchen, FBIAQ, concerning the memo-
randum. He immediately apologized for the memo, indicating he had not seen it be-
fore it was disseminated and he would not have allowed it out of the office. He said
the facts were untrue and there was nothing that FBIAQ had asked for that they
had not received from DOE.

In the attached letter dated January 4, 2000, Mr. Gallagher responded to the
issues I raised concerning the blind memo. Mr. Gallagher states in the letter that
the original blind memo had been provided to Senator Specter’s Committee, in addi-
tion to the DOJ and other Congressional Committees. Mr. Gallagher states in the
letter they could find no documentation in FBI files attributing the statements I al-
legedly made. He continues to state that FBIAQ had asked for the charts but did
not insist on them.

Mr. Gallagher’s memo dated January 4, 2000, states that the FBIAQ communica-
tion was prepared by FBIAQ as a result of a telephone conversation between Assist-
ant Special Agent in charge (ASAC), William Lueckenhoff and Deputy Assistant Di-
rector, Sheila Horan, NSD, and was intended only to be a ‘‘rough’’ update of the sta-
tus of the investigation. Mr. Gallagher goes on to state ‘‘as a blind memorandum
it was not intended to capture official witness statements or other evidence.

Every detail of this case was coordinated between DOE and the FBI. I personally
wanted the FBI to do the interview rather than DOE, but they stated that they
were not ready to interview him because they first wanted to interview some neigh-
bors and associates of Mr. Lee. DOE had been asking the FBI to bring this case
to a conclusion since the use of an investigative technique in August. I did not be-
lieve I had the luxury of waiting any longer since the investigative activity in Au-
gust and this was Mr. Lee’s first opportunity to leave the U.S. I was very concerned
as to what he would do and say on his trip to Taiwan and then what he would do
upon his return. Since the FBI was not going to interview Mr. Lee and bring this
case to a conclusion prior to his departure to Taiwan, I made the decision, with the
Secretary’s approval, to remove Mr. Lee from access upon his return from Taiwan
and until the FBI could conclude their investigation through interview and poly-
graph.

Mr. Lee returned from Taiwan on December 23, 1998. He was interviewed and
removed from access and asked to take a polygraph. The FBI was aware that if Mr.
Lee refused to take a DOE polygraph, his security clearance would have been re-
moved and steps taken to terminate his employment; if Mr. Lee agreed to take the
test and failed, his clearance would be removed and termination proceedings would
be initiated. This activity was completely coordinated with the FBIAQ. On Decem-
ber 21, 1998, a memo was furnished to the Secretary of Energy from me setting
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forth the above scenario. Mr. Lee took the polygraph test and representatives from
FBIAQ were present. I have been told by DOE personnel on the scene that the FBI
agents were provided a complete briefing on the results of the test and were in-
formed of the one question that was very close to being deceptive. They were told
that he had passed. The FBI people asked what was the procedure at this point and
they were told the charts would be submitted for quality control. According to all
the DOE personnel present, the FBI never asked for a copy of the charts or any-
thing else connected with the test and if they had, they would have been given im-
mediate copies. DOE personnel stated that the FBI did not have their polygraph ex-
aminer on the scene and no one ever told the FBI, that I said, they could not have
copies of the charts or anything else.

Mr. Gallagher’s letter continues to state that the FBIAQ immediately asked for
the charts at the conclusion of the DOE’s test but did not insist on them. I deny
this is the case based on my discussions with DOE personnel involved in this mat-
ter. The first time the FBI asked for the polygraph charts, to my knowledge, was
on January 22, 1999, and they were furnished to the FBI the same day. The FBI
interviewed Mr. Lee on January 17, 1999, and again on January 21, 1999, without
asking him to take an FBI polygraph. However, in their blind memorandum they
stated that they received the charts on January 22, 1999, after making the original
request 30 days before. FBIAQ goes on to state in the blind memorandum that it
wasn’t until February 3, 1999, following a review of the polygraph documentation
sent to FBIHQ, that they became aware that issues were present, and that the poly-
graph was, in fact, inconclusive. FBIAQ goes on to state, that on February 7, 1999,
FBI personnel from Washington, including polygraph examiners, traveled to Albu-
querque to conduct the second polygraph of Mr. Lee. In Mr. Gallagher’s January 4,
2000, letter to me, his last paragraph goes on to state ‘‘that FBIAQ was making in-
quiries as to the status of the charts, and FBI was concerned with the time factor.
When the FBI was informed that the charts were available they were immediately
obtained and transmitted to FBIHQ and the quality control review conducted.’’ Mr.
Gallagher states, ‘‘upon learning that the FBIHQ Polygraph Unit believed the re-
sults to be inconclusive, this was immediately relayed to me by telephone.’’ This sce-
nario portrayed by FBIAQ to Mr. Gallagher is not accurate.

On February 5, 1999, at approximately 3:00 PM, I telephoned Mr. Chuck Mid-
dleton at FBIHQ, Section Chief, NS2. I informed Mr. Middleton that I had to make
a decision as to whether Mr. Lee was to be placed back into X Division at Los Ala-
mos. The original agreement was to remove him from access for 30 days, in order
to allow the FBI to conclude their investigation. I had extended that time for two
additional weeks and I now needed to make a decision, as to where he would be
placed. I asked Mr. Middleton if there was anything the FBI was working on which
might affect my decision. Mr. Middleton reminded me that the decision was mine
to make. I thanked him and assured him I was well aware of that, but asked if
there was anything I should know that would impact my decision. He claimed that
he knew nothing that would impact my decision. I immediately informed the DOE
Operations Office in Albuquerque that as of Monday morning, Mr. Lee could return
to X Division. At approximately 4:00 PM, the same day, Mr. Middleton called me
and told me that he just found out that FBIHQ polygraph unit had just reviewed
the DOE polygraph charts and found them to be deceptive, not inconclusive, as re-
ported in Mr. Gallagher’s letter and also reported in the blind memorandum. Mr.
Gallagher’s letter stated that I was immediately informed of this inconclusive deci-
sion received on February 3, 1999. For the record, I initiated the phone call to
FBIHQ on February 5, 1999, and was only informed then. I immediately told Mr.
Middleton that I was sending our polygraph personnel to Los Alamos to have Mr.
Lee retested on the morning of February 8, 1999, before Mr. Lee would be allowed
back to X Division. I was informed either that day or over the weekend by Mr. Mid-
dleton, that the FBI would polygraph Mr. Lee, Monday morning and DOE should
stand down. I was subsequently informed by the FBI that Mr. Lee failed the FBI
polygraph on February 10, 1999, but that they required more time with Mr. Lee be-
fore DOE terminated his employment. I asked them to make that request in writ-
ing, which they did in an FBI communication dated February 23, 1999.

The recommendation to interview Mr. Lee and remove him from access pending
the completion of the FBI investigation was mine and approved by Secretary Rich-
ardson. My decision was based on sound fundamental counterintelligence reasons,
which I am willing to reiterate and clarify. At no time did I make this decision
based on any political issues nor did anyone ever suggest that I do so. This case
was completely coordinated by me with the Special Agent in Charge of FBIAQ, Mr.
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David Kitchen. He completely agreed with my decision and as of January 28, 2000,
stated he is willing to state that to anyone, however, no one has ever asked him.

EDWARD J. CURRAN,
Director, Office of Counterintelligence.

DEPARTMENT OF JUSTICE,
FEDERAL BUREAU OF INVESTIGATION,

Washington, DC, January 4, 2000.
Mr. EDWARD J. CURRAN,
Director, Office of Counterintelligence,
Department of Energy, Washington, DC.

DEAR ED: I have been provided a copy of the undated FBI blind memorandum
captioned ‘‘KINDRED SPIRIT; LEE, WEN HO; LEE, SYLVIA; FCI–PRC.’’ As we
discussed telephonically, this document is in the possession of DOJ and I under-
stand has been provided to one or more Congressional Committees. Also as we dis-
cussed, I told you I would cause an in-depth review to be made in the FBI and if
appropriate, correct any misperceptions this document creates when viewed out of
content. Having stated that, it is the purpose of this letter to (1) put that document
into its proper context and (2) correct at least what I understand from you are two
apparent misinterpretations of this document.

With respect to the document, I have been advised that it was created by FBI Al-
buquerque as a result of a telephonic discussion between the Assistant Special
Agent in Charge and a Deputy Assistant Director of the National Security Division.
It was intended only to be a ‘‘rough’’ update of the status of the investigation pre-
pared by FBI Albuquerque. It was not intended to be further disseminated or to re-
flect all of the facts about any aspect of the investigation. As a ‘‘blind memorandum’’
it also is not intended to capture official witness statements or other evidence. In
common parlance, it is the equivalent of a ‘‘note to the file.’’ From what you de-
scribed, it underscores the difficulty associated with utilizing any one document to
characterize a long term investigation or for that matter a critical aspect of the in-
vestigation.

With respect to the details of this document, I would like to comment on two as-
pects in particular:

(1.) In the first paragraph there are reported details of the polygraph of Wen Ho
Lee on December 23, 1998. These facts are accurate. However, as we discussed, your
impression was that this paragraph suggested that there was not the high level of
coordination between the FBI and DOE regarding this polygraph that you under-
stood existed. To the contrary, from everything I know, this polygraph was coordi-
nated appropriately. FBI Albuquerque agreed in advance with its role in a stand-
by capacity as this was at the time a DOE administrative matter. My recent review
did not identify any coordination issue or conflict with respect to the conduct of the
polygraph.

(2.) The second paragraph reports on the status of an access to the polygraph
charts (for subsequent FBIHQ Polygraph Unit quality control review). It also at-
tributes a DOE response to you by name.

With respect to the attribution to you by name, I can find no FBI employee that
can confirm such a statement. It may be that someone in DOE used your name, but
even that is not certain. Any indication that you personally made a statement pre-
venting the FBI access to the polygraph charts is inaccurate.

With respect to the remaining facts in this paragraph as to access to the charts
they are accurate. However, they can in hindsight easily be taken out of context.
When we were informed on December 23, 1998, Wen Ho Lee passed the polygraph,
immediate access to the charts was requested but not insisted by the FBI. We were
informed of the DOE internal handling procedures. At the time, in part because we
were under the impression he had passed the polygraph, we waited for the charts
to be provided as we understood they would be. FBI Albuquerque did make inquir-
ies as to the availability of these charts and were concerned with the time factor
involved. However, I can find no formal request made of DOE to expedite the proc-
ess. When we were informed of the charts availability, in Albuquerque, they were
immediately obtained and transmitted to FBIHQ, and the quality control review
conducted. Upon learning that the FBIHQ Polygraph Unit believed the results to
be inconclusive, this was immediately relayed to you telephonically.
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I hope these comments place in proper context the blind memorandum and elimi-
nates any misunderstanding on the two aspects noted above.

Sincerely yours,
NEIL J. GALLAGHER,

Assistant Director,
National Security Division.

DEFENSE SECURITY SERVICE,
Alexandria, VA, February 14, 2000.

Hon. ARLEN SPECTER,
Hon. ROBERT G. TORRICELLI,
Attention: Carlton Hoskins, Committee on the Judiciary, U.S. Senate, Washington,

DC.
DEAR SENATOR SPECTER: This letter is in response to your February 10, 2000 let-

ter sent as a follow-on to the February 8, 2000 telephonic request made by Mr.
Carlton Hoskins, on behalf of the Judiciary Committee, to Mr. William Norris, of
the Department of Defense Polygraph Institute (DoDPI). These requests were for
the opinion rendered by DoDPI on the results of the polygraph examination per-
formed by the Department of Energy (DOE) on Mr. Wen H. Lee on December 23,
1998. Attached is a copy of the Memorandum for the Record outlining the initial
request made by DOE and the opinion rendered by the DoDPI staff.

If you have any questions, please contact a staff member of the Office of Congres-
sional and Public Affairs Office at (703) 325–9471.

CHARLES J. CUNNINGHAM, Jr.,
Director.

Attachment.
28 JAN 1999

MEMORANDUM FOR RECORD

Subject: Critique of DOE PDD Examination conducted by Wolfgang Vinskey on 23
Dec 1998.

Examinee: Lee, Wen H.
1. On 27 Jan 1999 the QAP received a PDD examination from US Department

of Energy requesting that QAP review the aforementioned exam and related docu-
ments for an additional opinion.

2. A quality control review was conducted by SA Gary Light, SA George Chigi,
SA David Miller and SA Donald Dutton on 27 Jan 1999. Each DODPI examiner re-
viewed the charts utilizing a seven position scale. In each instance, the QC review
by all DODPI personnel was opined to be No Opinion.

3. On 28 Jan 1999 SA Light and SA Chigi engaged in a telephone conversation
with Mr. John Mata, Program Manager for DOE in which he was informed of the
outcome by DODPI personnel. Mr. Mata was informed that DODPI determined that
results of the examination to be No Opinion. Mr. Mata then inquired as to what
we thought should be done at this point, and he was informed by SA Light that
the examinee should be re-examined due to the inconclusive nature of the examina-
tion. Mr. Mata was asked if he wanted an official written record of the QC review
by DODPI and he indicated that he did not desire a written report, stating that our
verbal report was sufficient.

U.S. SENATE,
COMMITTEE ON THE JUDICIARY,

Washington, DC, September 18, 2000.
Hon. JANET RENO,
Attorney General,
Washington, DC.

DEAR ATTORNEY GENERAL RENO: I am writing to request the Senate Judiciary
Subcommittee on Administrative Oversight and the Courts Task Force on the De-
partment of Justice Oversight be provided a copy of the following Wen Ho Lee docu-
ments:

(1) The complete FBI case file, including everything that was previously seg-
regated as being related to the criminal case;

VerDate 11-MAY-2000 13:22 Nov 01, 2001 Jkt 074193 PO 00000 Frm 00270 Fmt 6601 Sfmt 6621 E:\HR\OC\A193.XXX pfrm04 PsN: A193



265

(2) Notes and memoranda prepared for any meetings related to the case, including
but not limited to the meeting at the White House in December 1999 (just prior to
the indictment);

(3) All correspondence between the FBI/DoJ and the DoE regarding the classifica-
tion level of the information Dr. Lee downloaded;

(4) Every document or record submitted by the government in the case;
(5) Every document or record submitted by Dr. Lee’s lawyers to the government,

including but not limited to the December 1999 offer to make Dr. Lee available to
explain what happened to the tapes and the final sworn statement that Dr. Lee pro-
vide as part of the plea agreement, and the government’s response to any such cor-
respondence.

Sincerely,
ARLEN SPECTER.

DEPARTMENT OF JUSTICE,
OFFICE OF LEGISLATIVE AFFAIRS,

Washington, DC, January 20, 2001.
Hon. PATRICK LEAHY, Chairman,
Hon. ORRIN HATCH, Ranking Member,
Committee on the Judiciary.
Hon. BOB GRAHAM, Chairman,
Hon. RICHARD SHELBY, Ranking Member,
Select Committee on Intelligence,
U.S. Senate, Washington, DC.

DEAR CHAIRMEN LEAHY AND GRAHAM AND SENATORS HATCH AND SHELBY: The De-
partment of Justice appreciated the opportunity to testify on September 26, 2000,
before the joint hearing of the Senate Judiciary Committee and Senate Select Com-
mittee on Intelligence regarding the investigation and prosecution of Dr. Wen Ho
Lee. During that hearing and the follow-up hearing the next day before the Depart-
ment of Justice Oversight Task Force of the Judiciary Committee’s Administrative
Oversight and the Courts Subcommittee, a number of questions were raised con-
cerning the conditions of Dr. Lee’s confinement.

This letter provides further information on this matter, which has been provided
to me by persons within the Department involved in the case. It is important to re-
member the context in which we are dealing—a set of rules governing incarceration
that are intended to cover the prison population at large, not an individual prisoner
on a case-by-case basis.

The attention focused on the specifics of Dr. Lee’s confinement has underscored
a number of public policy concerns, the resolution of which involve a careful bal-
ancing of interests. For example, given the physical stature of this particular pris-
oner and the likely low risk he presented of causing physical harm to others, using
restraints on him while he was outside of his cell seemed unnecessary to some. But,
using restraints on him in the manner described below flows directly from a policy
that sets bright line rules that apply to all prisoners under defined circumstances.
These bright line rules are, in the Department’s view, better than an alternative
that would require detention facility personnel to make ad hoc decisions in each in-
dividual prisoner’s case. A rule allowing such discretion would invite both favoritism
and abuse.

With these overarching policy considerations in mind, the following provides addi-
tional details about the circumstances of Dr. Lee’s confinement. There is no federal
detention facility in New Mexico. Dr. Lee therefore was placed in the Santa Fe
County (New Mexico) Detention Facility. This facility has a contract with the fed-
eral government to house federal prisoners and is about an hour’s drive from Albu-
querque. In addition, it was the joint and firm belief of the federal agencies involved
that the gravity of the national security issues at stake required that until Dr. Lee’s
case was resolved he could not be allowed to communicate freely with others. Thus,
the facility in which he was held had to be able to provide conditions of detention
that would prevent such communications. The Santa Fe facility was able to provide
confinement with that restriction under its administrative segregation policies. The
facility also provides voluntary segregation for some inmates if they request it for
their own protection, as in the case of a cooperating witness. However, the facility’s
voluntary segregation regime was not appropriate for Dr. Lee because it would have
allowed him to make unmonitored phone calls and to have unmonitored conversa-
tions with other inmates.
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While housed in the Santa Fe County Detention Facility, Dr. Lee was subject to
all of that facility’s other regulations for all prisoners in administrative segregation
in addition to the ban on unmonitored communications. One of those requirements
is that prisoners in administrative segregation must be in ‘‘full restraints’’ (hand-
cuffs, waist chains, and leg irons) whenever they are outside of their cells within
the facility, including during exercise periods. Dr. Lee was not in restraints while
in his cell. In July 2000, after the issue was raised by Dr. Lee’s attorneys, the re-
straints policy was modified uniquely for Dr. Lee so that he, unlike others in admin-
istrative segregation, could exercise without restraints.

Transportation of Dr. Lee from the detention facility to the courthouse for court
appearances or meetings with his attorneys was conducted by the United States
Marshals Service. When Dr. Lee left the detention facility for these reasons, he was
delivered into the custody of the Marshals Service by detention facility personnel.
The detention facility placed Dr. Lee in full restraints during these custody trans-
fers, as is the case for all prisoners. Similarly, Marshals Service policies require that
all prisoners, including Dr. Lee, be fully restrained during transport. The Marshals
Service’s ‘‘full restraints’’ policy, like that of the Santa Fe detention facility, requires
use of handcuffs, waist chains, and leg irons.

Upon arrival at the federal courthouse in Albuquerque, Dr. Lee was placed in a
holding area cell administered by the Marshals Service, at which time all restraints
were removed. When Dr. Lee was moved form the holding cell to the suite of offices
on the third floor of the courthouse that had been specially modified by the Depart-
ment of Energy for him and his attorneys, he again was placed in full restraints.
Once in the office suite, all restraints except leg irons were removed. Dr. Lee’s coun-
sel did not object to this security procedure. Upon delivery of Dr. Lee to the office
suite, his attorneys closed the self-locking door and a Deputy Marshal stayed out-
side the room while Dr. Lee conferred privately with his attorneys.

At the conclusion of the workday, Dr. Lee’s attorneys would open the office suite’s
locked door. Dr. Lee would again be placed in full restraints and transported within
the courthouse to the Marshals’ holding area. If he was not taken from the court-
house immediately, Dr. Lee was placed back in a cell and all restraints were re-
moved. When the Marshals Service was ready to transport him back to Santa Fe
County Detention Center, Dr. Lee would be placed in full restraints once more for
the ride back to Santa Fe. On arrival at the detention facility, Santa Fe County per-
sonnel would take custody of Dr. Lee and transport him within the detention facility
back to his cell, at which time all restraints again were removed.

If Dr. Lee had a court hearing, he was first brought to his attorneys’ suite at the
courthouse, under the procedures described above. After meeting with this attor-
neys, the leg irons would be removed and he would be escorted, wearing no re-
straints of any kind, to the court room. These procedures were then reversed after
the court hearing: Dr. Lee would go back to his attorneys’ suite, the leg irons would
be replaced; and he would meet privately with counsel.

The above facts, provided by those within the Department who are knowledgeable
about the policies involved and this particular matter, reflect a situation where
there is a basic policy for detention and restraint and a deviation from that policy
for unique reasons. The questions to be addressed include whether the basic policy
was appropriate in this matter and, if so, whether the exception made to it was im-
plemented properly. We believe the overarching question is whether there is a fair
system in place so that prisoners across the board are treated fairly, not arbitrarily.
This concerns us all, and we believe that the Department has tried to do its best
to institute the best policies and practices that are the most humane, given the com-
plexities of running detention institutions, ensuring safety, and treating prisoners
fairly. If you have additional questions on this matter or if I may be of further as-
sistance, please let me know.

Sincerely,
ROBERT RABEN,

Assistant Attorney General.

DEPARTMENT OF JUSTICE,
OFFICE OF LEGISLATIVE AFFAIRS,

Washington, DC January 19, 2001.
Hon. ORRIN HATCH,
Ranking Member, Committee on the Judiciary, U.S. Senate, Washington, DC.

DEAR SENATOR HATCH: This letter is to follow up on my letters to Senator Leahy
and to you on May 5, 2000. That letter responded to the Judiciary Committee’s Res-
olution authorized by Committee on November 17, 1999 and to Senator Specter’s fol-
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low-up letter of April 14, 2000, which requested records relating the Department’s
input into the decision to grant waivers to Loral Space and Communications Ltd.
and the Hughes Electronics Corporation to launch satellites from Chinese rockets.
Although the Department on May 5 and on May 8, 2000 produced documents to the
Committee, the Committee nevertheless issued a subpoena on May 12, 2000.

In my May 5 letter, I informed you that we had identified some documents in
these files that were generated by other agencies and that we needed to consult
with those agencies for a decision on release. We notified each agency that these
documents were the subject of the Committee’s subpoena. This is to inform you of
the status of other agencies’ responses to our notification efforts. The Defense De-
partment and National Security Agency have agreed that their documents may be
released to the committee; copies are enclosed. The State Department has indicated
to us that its documents may be released with redactions; we have not yet received
their redacted copies. The Commerce Department and Office of the United States
Trade Representative have taken the position that their documents are outside the
scope of the Committee’s subpoena. The National Security Council did not respond
to requests for a decision on release of documents originating there.

In addition, we have identified a small group of documents from FBI files that
require review by the Criminal Division for pending case and grand jury informa-
tion. We will notify you as soon as that review is complete. An identical letter has
been sent to the Committee’s Chairman, Senator Leahy.

Sincerely,
ROBERT RABEN,

Assistant Attorney General.

JANUARY 22, 2001.
To: Senator Specter
From: Dobie
Subject: Response from DOJ

I have attached two letters from DoJ: the first explains the detention of Dr. Wen
Ho Lee, and the second responds to the subcommittee’s request for documents on
the DOJ’s input on the Loral/Hughes waiver. The key points of each letter are pro-
vided below, but I have attached the letters in case you wanted to read them in full.
Robert Raben letter on Dr. Wen Ho Lee’s confinement—20 January 2001

Responds to inquiries raised at the September 26 and 27, 2000 hearings on the
Wen Ho Lee case.

Dr. Lee was held in the Santa Fe County (New Mexico) Detention Facility because
there is no federal detention facility in New Mexico.

The ‘‘administrative segregation’’ policies of the detention facility—which included
‘‘full restraints’’ (Handcuffs, waist chains, and leg irons)—were the same as applied
to any other inmate in administrative segregation, with two exceptions: (1) A ban
on communications was imposed on Dr. Lee that was not imposed on others in ad-
ministrative segregation; and (2) After July 2000, Dr. Lee was allowed to exercise
without restraints, unlike others in administrative segregation.

Dr. Lee was transported by the U.S. Marshals Service, following standard proce-
dures, which included full restraints.

When Dr. Lee was placed in the holding cell at the federal courthouse, restraints
were removed.

While Dr. Lee met with his attorney, all restraints except leg irons were removed.
Robert Raben letter on Loral and Hughes documents—19 January 2001

Responds to several requests (November 17, 1999 resolution; Senator Specter’s
letter of April 14, 2000; and the Committee’s subpoena of May 12, 2000).

Provides an update on ‘‘third agency’’ documents related to DoJ’s input on the
Loral/Hughes waiver in 1998.

DoD and NSA have agreed to provide documents, but we don’t have them yet.
State Department will provide documents, but is still redacting them.
Commerce and USTR said their documents are outside the scope of the subpoena.
NSC did not respond to the request for documents.
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[From the National Review, July 31, 2000]

ENERGY LOSS: WHAT HAPPENED TO THE NATION’S SECRETS

(By Notra Trulock)

New revelations about security lapses at Los Alamos National Laboratory under-
score the Clinton administration’s continuing failure to safeguard America’s nuclear
secrets. For more than a year, administration officials have assured the nation that
these secrets were secure: Energy secretary Bill Richardson and his political ap-
pointees were vigorously implementing new policies and procedures, and the lax se-
curity arrangements of the past would not longer be tolerated. The problem is fixed,
so let’s put this behind us and move on, high-ranking Department of Energy (DOE)
officials urged.

But the new security scandals prove that these assertions were—in the succinct
phrasing of a recent congressional report on DOE counterintelligence—‘‘nonsense.’’

Recent reports from inside the DOE indicate that management has interfered in
security self-assessments at DOE facilities in New Mexico and, at another DOE lab,
permitted sales of computer equipment containing classified nuclear-weapons infor-
mation to China. Just what is going on inside the DOE complex? Can all of this
be explained away as mere incompetence?

In truth, the recent scandals were utterly predictable. While Secretary Richardson
probably has good intentions, he has entrusted the implementation of his new poli-
cies to many of the same Clinton administration political appointees responsible for
much of the mess in the first place. Congress is setting great store in the establish-
ment of a new ‘‘semiautonomous’’ entity inside DOE: the National Nuclear Security
Administration, headed by Gen. John Gordon. Gordon has the credentials and expe-
rience to do the job, but he will be saddled with many of the same personnel who
have resisted all efforts to reform the agency. Officials from within the DOE Office
of the Secretary handpicked his staff for him; these officials have repeatedly chosen
‘‘science’’ over security, as if these were somehow incompatible.

How did we get here? My intent is to provide some background and context for
understanding the mess within DOE and its national laboratory complex. This is
a tale of cover-ups, complacency, bungling, and outright dishonesty. I watched as
senior DOE officials repeatedly lied under oath during congressional testimony.
Lurking in the background, of course, were the Chinese fundraising allegations and
investigations of the transfer of missile-guidance technology and supercomputers to
China. I never saw any direct evidence of a linkage between fundraising and these
scandals. But the facts—that the Chinese were spying, and that other foreign intel-
ligence services were feasting on the DOE labs—are undeniable. The consequences
of the loss of nuclear secrets, technological know-how, and classified information
during this period could be devastating to our national security.

THE CHINESE SPY THREAT

Our first indications that the Chinese had penetrated our nuclear-weapons labs
came in early 1995. We gradually became aware of a broad Chinese intelligence as-
sault on the labs, one that had been underway for at least 15 years. Key officials
in the Clinton White House were alerted to our findings in the summer of 1995,
but for the next two years their response was, at best, feeble. In May 1999, the Cox
Committee report finally told the world about China’s success against U.S. nuclear
secrets, but, by that point, the damage was done.

The administration’s response was to ‘‘shoot the messenger.’’ They sought to un-
dermine the credibility of our warnings of Chinese espionage—and in the process,
they drowned out our warnings of long-standing security vulnerabilities and coun-
terintelligence shortfalls.

As DOE’s director of intelligence, I bore the brunt of many of these attacks; I was
demoted in 1998 and forced out of the department in 1999. My successor told me
that I had single-handedly ‘‘destroyed DOE,’’ and that I was a pariah in the depart-
ment. I soon read in the Washington Post and elsewhere that I was a ‘‘dangerous
demagogue,’’ a ‘‘great impostor,’’ ‘‘obsessed,’’ and even that I resembled Star Trek’s
Captain Kirk. (I never did figure out whether that was a compliment or a criticism.)
Reporters, citing ‘‘anonymous’’ sources, accused me of unfairly singling out one man,
Wen Ho Lee, as the culprit in the case. Racism and xenophobia were imagined in
media accounts to explain the events of the past four years. This was pretty heavy
stuff for someone who has spent most of his career trying to stay out of the public
eye; but it has become routine treatment for whistle-blowers in this administration.
I was not alone; other DOE security officials were subjected to equal or worse treat-
ment at the hands of the Clinton political appointees within the department.
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I was director of intelligence from 1994 to 1998; in 1995, I also became director
of counterintelligence (CI) at the department. I was thus responsible for the man-
agement of all intelligence and CI activities within the department and at the DOE
laboratories. When I took over, I found the CI program in total disarray. Despite
numerous espionage attacks on the labs—dating back to the Manhattan Project in
the 1940s—CI was a fairly new program at DOE. The Bush administration, recog-
nizing the threat to the labs, had done a number of important reviews and began
to implement a viable CI program. The program faltered, however, because it com-
manded little respect from lab scientists and DOE managers. The arrival of the
Clinton team in 1993 stopped the program in its tracks. FBI agents on loan to DOE
were drive out of the department, and security in general received little attention
from the new appointees. Funding was reduced, hiring was frozen, and personnel
slots were cut.

Meanwhile, the labs were opening up at an alarming rate. Visits from, and ex-
changes with, foreign visitors—particularly those from such sensitive countries as
China and Russia—were encouraged, and areas of the labs were opened up to facili-
tate the burgeoning presence of these visitors. These trends had started late in the
Bush administration, but the new team relaxed even further the security rules gov-
erning such visits. The influx of foreign visitors quickly outstripped the ability of
the CI team at the labs to keep up with it. Lab managers considered CI mostly a
nuisance, in any case, and Washington’s new emphasis on ‘‘openness’’ provided the
excuse to further reduce CI funding and staff. The Lawrence Livermore lab had
(and has) a good CI program, staffed with experienced CI professionals, but lab
management was steadily reducing its funding and trimming its staff.

Counterintelligence at Los Alamos was widely considered a joke within both the
DOE complex and the CI community. Funding for CI was in a steep decline, and
the CI staff there was inexperienced and inept. Later reports documented the bun-
gled management of the Lee case by the Los Alamos CI staff; CI officials were also
complicit in the relaxation of safeguards on foreign visitors. Washington had been
signaling, through its decisions on budgets and programs, that CI was largely a
waste of time and money; this message found a very receptive audience at the labs.
It was an ideal climate for espionage—under the guise of scientific exchanges and
visits.

China’s espionage objectives against the DOE labs were clear: Nuclear deterrence
is a cornerstone of Chinese strategic planning. China has opted for a nuclear force
that could survive a nuclear attack and retaliate with enough weapons to inflict
great damage on the attacker. They have not sought a large missile inventory simi-
lar to that of the U.S. or Russia; they have calculated, instead, that a survivable
capability would deter the U.S. or Russia from using force to thwart Chinese re-
gional objectives—vis-a-vis Taiwan, for example.

The keys to such a survivable nuclear force were new mobile missiles and the de-
velopment of smaller, lighter, and more efficient warheads. The current Chinese
ICBM force is roughly similar to that fielded by the U.S. in the 1960s—heavy, inac-
curate, and with slow reaction times in the event of a crisis. The Cox Committee
report documented how the Chinese obtained the crucial technological know-how to
meet these objectives from the U.S.—through espionage and misguided technology
transfers.

China fixed on the U.S. W–88 nuclear warhead, designed at Los Alamos, as the
benchmark to guide its own warhead developments. China’s selection of the W–88—
hailed as the most modern nuclear warhead in the world—was initially surprising:
The technical sophistication of the warhead seemed far beyond China’s grasp. But
the Chinese succeeded; by stealing a proven road map from the U.S. to guide their
efforts, they avoided the expensive and time-consuming scientific blind alleys the
U.S. had experienced before perfecting the technology.

We don’t know for sure when the Chinese assault on U.S. nuclear secrets began.
The initial exchange of scientists between China and the U.S. began late in the
Carter administration. By the early 1980s, our scientists were already expressing
concern about the depth of Chinese knowledge about U.S. nuclear-weapons develop-
ments and scientific trends. Lab apologists and others have asserted that much of
China’s knowledge came from the proliferation of nuclear information in the public
domain—but in fact, Chinese scientists were asking detailed and well-informed
questions about classified U.S. nuclear programs, and their command of detail did
not come from reading Aviation Week & Space Technology. Surprisingly, however,
until the mid 1990s, no one questioned the expanded interactions with the Chinese.

For reasons that remain classified, by 1995 DOE intelligence officers and lab ex-
perts were suspecting the possible acquisition of W–88 information by the Chinese.
As our deliberations continued, the CIA alerted us to the existence of a Chinese doc-
ument containing very detailed information about the W–88 warhead. The docu-
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ment, now known as the ‘‘walk-in’’ document, has been the subject of much specula-
tion; DOE officials, among others, have spread disinformation about this document
in an attempt to discredit this important clue to Chinese espionage successes. The
document did provide key evidence of Chinese acquisitions not just of the W–88, but
of nearly all other U.S. missile warheads. There was (and is) considerable additional
evidence, still classified, which corroborates our conclusion of Chinese nuclear espio-
nage. The U.S. Intelligence Community Damage Assessment, completed in 1999,
largely validated our conclusions.

THE ADMINISTRATION RESPONDS: AN OSTRICH STRATEGY

Many observers have minimized the importance of Chinese espionage, under-
scoring another conclusion of the damage assessment: ‘‘To date, the aggressive Chi-
nese collection effort has not resulted in any apparent modernization of their de-
ployed strategic force or any new nuclear weapons deployment.’’ But no one had
ever claimed otherwise; our focus was on the contribution U.S. nuclear secrets
would make to future Chinese developments. They now have the technology; what
they do with it will become clear over the next ten years.

Critics have also contended that even if the Chinese had stolen W–88 information,
they could not actually manufacture such warheads. Such assertions were heard
even from members of the intelligence community, mostly junior intelligence ana-
lysts lacking hands-on experience in developing nuclear weapons. Our lab experts,
on the other hand, believed that any country with a modern aerospace industry or
manufacturing infrastructure capable of producing precision munitions could also
assemble such warheads. (CIA intelligence specialists testified before Congress that
China would be unable to develop the ‘‘exotic materials’’ necessary for the W–88
warheads. When asked to give some examples of such materials, the specialists had
to admit that they were clueless about the actual components of the W–88.)

We repeatedly warned administration officials about China’s intelligence objec-
tives and its aggressive attack on the labs. By mid 1997, we were able to forecast
Chinese targets and objectives, particularly in the area of nuclear-weapons codes,
simulations, and databases. Not once were our warnings heeded; sadly, we subse-
quently learned that our nuclear secrets had been placed on unclassified computer
systems at the labs that were highly vulnerable to outside computer attacks. Such
attacks were occurring at an alarming rate. It was not until 1999 that FBI computer
forensic experts uncovered the magnitude of the potential loss of our nuclear secrets
through computer attacks.

The administration had been very slow in responding to our warnings. The FBI’s
prosecution of the espionage case, formally underway since mid 1996, had been dila-
tory at best. Months went by with little or no FBI action; more than a year passed
before the FBI even attempted to obtain technical coverage of the key suspect in
the case. What the FBI did with the list of eleven other potential suspects provided
to them by DOE in 1996 remains a mystery. We have since learned that the FBI
missed numerous opportunities for breakthroughs in the case, largely through ne-
glect and ineptitude.

Our first encounters with White House officials came in mid 1995, when DOE in-
formed White House chief of staff Leon Panetta and CIA director John Deutch. DOE
also had an obligation to inform Congress’s intelligence committee in a timely fash-
ion; by the spring of 1996, however more than a year after our initial findings we
still had not made the trip to Capitol Hill. Deutch had pledged to handle this mat-
ter, but we had good reason to believe that he did not follow through. En route to
Capitol Hill, we met with Sandy Berger, the President’s deputy national security ad-
viser. This meeting took place in April 1996 on a Saturday morning in the White
House situation room. DOE and CIA officials met with Berger and another NSC
staff member. Berger was told of our conclusions about the scope and magnitude
of Chinese nuclear espionage and the DOE lab vulnerabilities that enhanced the
Chinese prospects for success; Berger approved our plans to brief Congress. There
was another briefing, that summer, for the NSC’s Robert Bell; we also met with Vice
President Gore’s national security adviser on the same topic. There was little other
contact or follow-up with the White House in 1996. That summer, we completed our
obligations to notify Congress.

Despite a subsequent 1997 meeting with Berger, who had since been elevated to
national security adviser, and a flurry of activity within the administration intended
to finally initiate security reforms at DOE, nearly three years passed before we vis-
ited Capitol Hill again. Twice in 1998, DOE blocked efforts to transmit information
to Congress regarding new developments in Chinese espionage. The only rationale
offered was that ‘‘Congress only wanted to hurt the president on his China policy.’’
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Meanwhile, DOE and the administration studied the issue to death. Most of the
changes that DOE and lab officials are boasting about today were first proposed in
1996 and 1997, but fiercely resisted by lab managers and DOE officials. Even a
Presidential Decision Directive, issued in 1998, mandating CI and security reforms
met stiff resistance. More than a year passed before any concrete measures were
taken, and the president’s own Foreign Intelligence Advisory Board concluded in
1999 that DOE’s response to even this presidential mandate was ‘‘gruding and be-
lated.’’

The recent scandals show that the fault line between science and security within
the labs has not been overcome. ‘‘Lab culture’’ is often cited as a serious threat to
security, but this is little more than a convenience excuse for DOE incompetence
and management complicity. In truth, the ‘‘culture’’ takes its cues from DOE head-
quarters, and in recent years these cues have emphasized ‘‘openness,’’ interaction
with nuclear scientists from Russia, China, India, and other sensitive countries, and
the presence of such scientists in large numbers at our national labs (even—indeed
especially—those entrusted with the design of our nuclear warheads).

Another threat arises from DOE’s permission of unfettered travel by our scientists
to sensitive countries. The security incidents associated with such travel are only
now becoming known to the public, but the potential for espionage and the com-
promise of our most crucial secrets is staggering. In their travels, our scientists have
had their laptop computers searched, briefcases rifled, and telephone conversations
monitored; foreign intelligence services routinely seek to entrap the scientists. DOE
officials and the administration have simply looked the other way, and have valued
continued access to foreign scientists above security of the risks.

This, then, has been the atmosphere fostered by DOE within our national labs
for much of the 1990s. Arrogance, complacency, disregard for the simplest counter-
intelligence safeguards, and a stubborn disbelief in the continuing existence of for-
eign intelligence threats have all combined to make our national labs a ripe target
for espionage. Clearly, Secretary Richardson’s reforms and efforts of the past year
have fallen short of his guarantee that our nuclear secrets are now safe.

The fact is, we have yet to come to grips with espionage at our labs. These labs
will continue to maintain and develop knowledge, information, and technology that
are highly prized by foreign intelligence services. The attacks will continue, and the
cyber capabilities of China, Russia, and others only compound the threat. DOE’s re-
sponse to the peril has, thus far, been pitiful. Moreover, a serious damage assess-
ment has yet to be performed to measure the true extent of potential future threats.
Who in this administration has even started to think about the implications of a
technologically sophisticated opponent gaining access to hard information on U.S.
warhead vulnerabilities? Undoing the damage to our nuclear-weapons policy and
management will be one of the many challenges confronting the next administra-
tion.
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