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THE 1996 CAMPAIGN FINANCE
INVESTIGATIONS

WEDNESDAY, MAY 24, 2000

U.S. SENATE,
SUBCOMMITTEE ON ADMINISTRATIVE OVERSIGHT
AND THE COURTS,
COMMITTEE ON THE JUDICIARY,
Washington, DC.

The subcommittee met, pursuant to notice, at 9:22 a.m. in room
SD-226, Dirksen Senate Office Building, Hon. Arlen Specter pre-
siding.

Also present: Senators Grassley, Sessions, Torricelli, and Schu-
mer.

OPENING STATEMENT OF HON. ARLEN SPECTER, A U.S.
SENATOR FROM THE STATE OF PENNSYLVANIA

Senator SPECTER. The Senate Judiciary Subcommittee on Over-
sight will now proceed. The purpose of this hearing is on the Attor-
ney General’s decision not to appoint independent counsel.

At the outset, I note that it is regrettable that this inquiry comes
in the midst of a presidential election, but it should be noted for
the record that strenuous efforts have been made for a long time
to answer the questions which we are inquiring into today.

I first broached some of those questions with the Attorney Gen-
eral in this room on April 30, 1997, followed up with a detailed let-
ter the next day on May 1, on the issue of advocacy ads. A memo-
randum was prepared by Director Louis Freeh of the FBI on No-
vember 24, 1997, recommending the appointment of independent
counsel, and the Attorney General was requested by letter of De-
cember 2, 1997, to make that memorandum available and she de-
clined. The memorandum from Charles La Bella was submitted on
July 17, 1998, and 1 week later the Attorney General was re-
qluestczied to make that memorandum available and again she de-
clined.

So the timing is not a matter for this subcommittee, and the
three memoranda and other documents have only been produced in
response to subpoenas, and then beyond subpoenas to the prepara-
tion of a resolution to seek a contempt citation against the people
who have not produced the records.

We have heard from Charles La Bella and his recommendation.
We will hear today from Mr. Parkinson, General Counsel to the
FBI. We will hear today from Mr. Lee Radek, Chief of the Public
Integrity Section. We will hear today from Mr. Neil Gallagher, who
is Assistant Director for the FBI National Security Division. Re-
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grettably, Mr. Esposito cannot be present because of personal mat-
ters.

Our inquiry will pick up the details on the Attorney General’s de-
cision not to seek independent counsel. The determination stated
by the Attorney General on declining independent counsel as to the
President and the Vice President, which she did on December 8,
1998, turned on the finding, “the President and Vice President
were advised that the issue advertising campaign was lawful and
that lawyers were reviewing every advertisement to ensure full
compliance with the law.”

We will be inquiring into that with reference to a number of wit-
nesses, specifically Mr. Parkinson, who in his memorandum point-
ed out that there was no advice directly from attorneys for either
the President or the Vice President, and both of the attorneys had
a specific interest, one being the attorney for the Democratic Na-
tional Committee and the other being the attorney for the Clinton-
Gore campaign. And even one of those attorneys had expressed
that advice of counsel defense with substantial reservations.

When the Attorney General declined the appointment of inde-
pendent counsel as to the Vice President, she did so with the essen-
tial conclusion being, “the Government would have to prove beyond
a reasonable doubt that at the time he made the telephone calls
that were at issue in the 1997 investigation, the Vice President ac-
tually knew that the media campaign had a hard money compo-
nent.” Those words and that articulation really sounds in prosecu-
torial discretion, as opposed to the statutory standard of a reason-
able basis to proceed with an investigation, not whether there is
the evidence for conviction.

Similarly, key findings of the Attorney General again sound in
prosecutorial discretion, “I find the evidence fails to provide any
reasonable support for the conclusion that the Vice President may
have lied.” Further, a little later on, “I conclude that there is no
reasonable prospect that these facts could support a successful
prosecution,” again sounding in prosecutorial discretion as opposed
to a statutory standard of a reasonable basis to proceed with an in-
vestigation.

The finding on December 8 as to the President and the Vice
President did contain language of the Attorney General that she
found clear and convincing evidence that the President and the
Vice President lacked the requisite specific intent to violate the
law. That issue will be a detailed question for this subcommittee’s
inquiry.

When the Attorney General declined to appoint independent
counsel as to the Vice President on November 24, 1998, there was
not even that finding made, although it seems to be indispensable
in order not to proceed with the appointment of independent coun-
sel, although a real question would exist had the finding been
made if there was any basis for that finding.

The Congress amended the independent counsel statute in 1987
to erect what was thought to be a very high barrier for the Attor-
ney General to decline the appointment of independent counsel on
the basis of lack of criminal intent. That reason had been used by
Attorney General Meese in quite a number of matters, one of the
most celebrated involving Edward Smultz. So the Congress went
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out of its way to say that was not a basis, unless it was, “clear and
convincing evidence.” And to repeat, the Attorney General found
that in the December 8 finding, but did not find it as to the Vice
President on November 24 on the issues of the telephone calls and
the criminal intent.

We are going to be starting today’s hearing focusing on a memo-
randum which was written by FBI Director Freeh to Mr. Esposito
dated December 9, 1996, which was turned over to the sub-
committee last Thursday, May 18. In my legal opinion, this memo-
randum should have been turned over much, much sooner, and it
was turned over only after a resolution had been prepared for a
contempt citation.

I saw this memorandum for the first time last Thursday, on the
18. Then it appears in the New York Times and the Washington
Post on an Associated Press story the next day, on May 19. And
it is very troublesome, this kind of a public disclosure, before this
subcommittee even has an opportunity to review the memo and to
conduct an inquiry, and it may be a preemptive disclosure to soften
the blow.

We intend to pursue that question because there is a certain
amount of contempt shown for the Congress, the Senate, the Judi-
ciary Committee, this subcommittee, when a memorandum is not
produced for 3%z years and then the day the subcommittee finally
gets it, there is a contemporaneous release, or perhaps an earlier
release to the news media.

As I said earlier, Mr. Esposito cannot be here today because of
personal reasons, and we are going to start the hearing today with
an inquiry on this memorandum and then move to a broader sub-
ject. And we are going to start here because Mr. Gallagher, who
was present at the meeting with Mr. Radek, has commitments to
leave the country and has to be out of here at a reasonably early
time.

We are handling these documents under the most extraordinary
limitations imaginable. It seems as if the Judiciary Committee
can’t have access to the documents that the newspapers have ac-
cess to. And these documents could be reviewed only in S—407,
which is a rather tortuous process. The room that I spent the last
2 days in is about the size of a telephone booth, and there were
four people in it at one time.

And we got these documents released this morning, after 8 a.m.,
and they still aren’t going to be released publicly, although I would
like to have them released to the public. I think the public has a
right to know what these documents are. But in a convoluted series
of proceedings, we do have the authority to use these documents
in the hearing, something we didn’t even have in the La Bella
hearing, questioning him on the basis of a 100-page document
without having the document present.

I am going to take a minute or two to read this document be-
cause it can’t be released otherwise unless it is read at the hearing.
To Mr. Esposito from Director of the FBI, dated 12/9/96, subject,
Democratic national campaign matter: “As I related to you this
morning, I met with the Attorney General on Friday, 12/6/96, to
discuss the above-captioned matter. I stated that DOJ had not yet
referred the matter to the FBI to conduct a full criminal investiga-
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tion. It was my recommendation that this referral take place as
soon as possible. I also told the Attorney General that since she
had declined to refer the matter to an independent counsel, it was
my recommendation that she select a first-rate DOJ legal team
from outside Main Justice to conduct the inquiry. In fact, I said
that these prosecutions should be ‘junkyard dogs,” and that in my
view, PIS, “Public Integrity Section,” was not capable of conducting
the thorough, aggressive kind of investigation which was required.
I also advised the Attorney General of Lee Radek’s comment to you
that there was a lot of ’pressure’ on him and PIS regarding this
case because the Attorney General’s job might hang in the balance,
(or words to that effect.) I stated that those comments would be
enough for me to take him and the Criminal Division off the case
completely. I also stated that it didn’t make sense for PIS,” Public
Integrity Section, “to call the FBI the ‘lead agency’ in this matter
while operating a ’task force’ with DOC 1G’s,” referring to Depart-
ment of Commerce Inspectors General, “who were conducting inter-
views of key witnesses without the knowledge or participation of
the FBI. I strongly recommend that the FBI and hand-picked DOJ
attorneys from outside Main Justice run this case, as we would any
matter of such importance and complexity. We left the conversation
on Friday with arrangements to discuss the matter again on Mon-
day. The Attorney General and I spoke today and asked for a meet-
ing to discuss the ’investigative team’ and hear our recommenda-
tions. The meeting is now scheduled for Wednesday, 12/11/96,
which you and Bob Litt will also attend. I intend to repeat my rec-
ommendation from Friday’s meeting. We should present all of our
recommendations for setting up the investigation, both AUSAs,”
Assistant U.S. Attorneys, “and other resources. You and I should
also discuss and consider whether, on the basis of all the facts and
circumstances, including Huang’s recently released letters to the
President, as well as Radek’s comments, I should recommend that
the Attorney General reconsider referral to an independent counsel.
It was unfortunate that DOJ declined to allow the FBI to play any
role in the independent counsel referral deliberations. I agree with
you that, based on DOJ’s experience with the Cisneros matter,
which was only referred to an independent counsel because the FBI
and I intervened directly with the Attorney General, it was decided
to exclude us from this decisionmaking process. Nevertheless,
based on information recently reviewed from PIS/DOC,” Public In-
tegrity Section/Department of Commerce, “we should determine
whether or not an independent counsel referral should be made at
this time. If so, I will make a recommendation to the Attorney Gen-
eral. The Attorney General has been quoted as saying that she did
not remember being told by Mr. Freeh that she and Mr. Radek
should recuse themselves after he complained of pressure to scuttle
the probe. She said she talked with Mr. Freeh about Public Integ-
rity on a continuing basis, but did not remember comments con-
cerning pressure on her or the Department.”

We will need to have, obviously, the Attorney General’s testi-
mony at a later stage on a wide range of issues, and specifically
this conversation, at least as reported in this memorandum. And
Director Freeh has forcefully stated his desire not to testify even
with a subpoena, and I have just as forcefully replied that I
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thought he was an indispensable witness. That was before this
memorandum came to light, and in view of the Attorney General’s
contradiction or disagreement with the Director’s memorandum,
there is no doubt in my mind, at least, that he will have to testify
about that point.

We have Mr. Radek and Mr. Gallagher here. Mr. Radek was
quoted as well in the press, but he is here and can speak for him-
self. And I have asked the FBI to make Mr. Esposito available dur-
ing the week of June 5. We have a recess next week—preferably
on the 7, which is a Wednesday; if not, on a Tuesday. We will have
to coordinate that schedule with the ranking member and the full
committee on their schedule.

Senator Torricelli.

Senator TORRICELLI. I would like to yield to Senator Schumer at
this time, if I could, Mr. Chairman.

Senator SPECTER. Well, Senator Schumer is entitled to his own
time, but so be it.

Senator SCHUMER. I have a scheduling problem.

Senator SPECTER. Well, let the record show Mr. Schumer was
waiting here a while. He must have something to say.

STATEMENT OF HON. CHARLES E. SCHUMER, A U.S. SENATOR
FROM THE STATE OF NEW YORK

Senator SCHUMER. Well, thank you. I appreciate it, Mr. Chair-
man, and I appreciate my friend from New Jersey’s courtesy in
yielding. I do want to say something today that has been gnawing
at me for some time, and it is time I just came forward and said
it.

What I want to say is simply this, that I believe in the integrity
of Janet Reno. I have gotten to know the Attorney General over the
last 7 years. I have listened to her testify countless times. I have
sat across the table from her in negotiating sessions, sometimes as
an ally and sometimes not. I have looked her dead in the eye and
I have debated with her. We have agreed and sometimes we have
disagreed.

Right now, we are in a pretty vociferous dispute on Indian land
claims litigation in upstate New York. But through all of this,
whether we have agreed or not, she has always been honest. She
has always made her decision on the merits of every issue that
faced her, at least the best I can tell.

Now, I could go into the substantive proof of the Attorney Gen-
eral’s integrity—the large number of independent counsels she has
appointed, the many times she has come and testified on the myr-
iad of issues that Congress has asked her to explain and done so
in a straightforward manner, the straightforward way in which she
handles the sometimes politically unpopular positions she takes be-
cause she thinks that, on the merits, these are the right positions.

But I will say this instead. Beyond all of the issues and all of
the partisan wrangling and all the hearings and legislative scuffles
we have had over the last 7 years, all of the “who is right” and
“who is wrong,” all of the finger-pointing and laying blame—beyond
all this, in quieter moments, I think we all make judgments about
an individual’s character based largely on instinct. We make gut
decisions about people, and that is why I came today.
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In my gut, I believe in Attorney General Janet Reno’s integrity.
She is one of the most honest and straight-shooting people I have
ever dealt with in more than 25 years in politics. It is not my opin-
ion alone. To quote the FBI Director, Louis Freeh, on this issue he
said, “I have tremendous respect for our Attorney General. I have
tremendous affection for our Attorney General. I do not believe for
one moment that any of her decisions, but particularly her deci-
sions in this matter, have been motivated by anything other than
the facts and the law which she is obligated to follow. If I thought
anything differently, I wouldn’t be sitting here as FBI Director.”

I know that this hearing, Mr. Chairman, is not directly about the
Attorney General. It is about differences of opinion between the
FBI and DOJ. I have great respect for both. I have great respect
for Louis Freeh, who is my fellow New Yorker and a friend.

Senator TORRICELLI. Jersey City.

Senator SCHUMER. Mr. Torricelli says Jersey City, which is sort
of New York.

But in any case, the differences here about the opinions between
the FBI and DOJ on complicated legal issues related to the ap-
pointment of independent counsels in 1996 and 1997 are a legiti-
mate matter for this subcommittee to look into, no question about
it. But at the end of the day, I dare say some will agree and some
will disagree and some will say, wow, it is a tough decision, there
is a big gray area there.

And once again, the Attorney General will either be in favor with
the administration or out of favor with the administration. There
have been lots of ups and downs of that over the last while, and
the same can be said of my colleagues on the other side of the aisle.
At times in her career, they have praised her as a person of integ-
rity who stands up to the administration. Other times, they have
attacked her.

But whatever the members of this committee ultimately con-
clude, I hope I can convince this committee that the Attorney Gen-
eral’s decision was based on her very best evaluation of the law
and the facts. That is the way she makes all of her decisions, with
integrity, with honesty, on the merits, and nothing else. And some-
times it pleases one side and sometimes it pleases the other.

Thank you, Mr. Chairman.

Senator SPECTER. Thank you very much, Senator Schumer.

Senator Torricelli.

STATEMENT OF HON. ROBERT G. TORRICELLI, A U.S. SENATOR
FROM THE STATE OF NEW JERSEY

Senator TORRICELLI. Thank you, Mr. Chairman, very much. Mr.
Chairman, I have believed that this committee in holding hearings
with regard to Wen Ho Lee and Peter Lee and a variety of other
matters has provided a very useful service. There clearly were
problems with the administration of justice and there were, in my
judgment, some compromises in the national interest.

I am less certain that this review of the enforcement of the cam-
paign finance laws and the investigation of the 1996 campaign is
serving a useful purpose. It has been 4 years since the Clinton-
Gore campaign commenced and then concluded operations. That
campaign has been the subject of extensive congressional hearings
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and prolonged Justice Department investigations through a variety
of avenues in a number of venues.

The central difficulty remains that the campaign finance laws of
the United States are in a virtual state of collapse. As much or
more than any member on this panel or perhaps in this institution,
I am involved in those campaign finance laws as the Chairman of
the Democratic Senatorial Campaign Committee.

A series of court decisions, actions by the Justice Department,
and both action and inaction by this Congress have for all practical
purposes left the United States without a comprehensive or com-
prehendible system of campaign finance laws. It is not therefore
surprising that the Clinton-Gore campaign and the Republican Na-
tional Committee and the Democratic National Committee at times
find themselves in some conflicts of interpretation.

What remains before the Justice Department, however, is wheth-
er there were some actions by central participants, including the
President and Vice President, or a conspiracy at any level to evade
those laws which remain clear and comprehensible. I believe that
the evidence is overwhelming that that simply did not take place.

Mr. Radek’s memo of November 20, 1998, I think is central to
our discussions, “The evidence is clear and convincing that the
President and the Vice President lacked any intent to violate the
law in connection with the DNC issue ad campaign and reasonably
believed that an ad campaign was lawful, and that the DNC and
Clinton-Gore counsel reviewed every ad to ensure compliance with
the law.”

Indeed, I believe, in support of Mr. Radek’s conclusion, the ac-
tions of the Clinton-Gore campaign, while not meeting the model
of what many of us would like the campaign finance laws to be, in-
deed were acting within current interpretations of the political cul-
ture of the country and on the best advice of counsel. Their actions
indeed would not be atypical with what was taking place in the Re-
publican or the Democratic National Committee, or any other cam-
paigns being conducted on a large scale at that time.

The question then turns on whether or not the Justice Depart-
ment approached this issue itself with the proper integrity and
with a dispassionate review. I believe the best evidence on that fact
comes from that famous citizen of Jersey City, Mr. Freeh, who, as
was quoted earlier by Senator Schumer, said, “The FBI is not being
impeded in any way in conducting our investigation. No investiga-
tive avenues have been closed and nothing has changed as a result
of the decision last Tuesday not to seek an independent counsel.
The task force was formed last December. Their marching orders
are to go wherever the evidence may lead.”

Mr. Lantos had asked, “Do you have any doubts about Ms.
Reno’s integrity?” Mr. Freeh: “No, sir.” Mr. Freeh then went on to
say that she meets the standard, and exceeds it, of an Attorney
General. Mr. Lantos then asked, “If the Attorney General declined
to appoint independent counsel, did the ongoing investigation come
to a grinding halt?” Mr. Freeh: “No, sir, it did not impede it at all.”

Finally, on August 4, 1998, Mr. Freeh said, “I do not believe for
one moment that any of her,” speaking of the Attorney General,
“decisions, but particularly her decisions in this matter, have been
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motivated by anything other than the facts and the law which she
is obliged to follow.”

I believe that is overwhelming, it is strong, and it is conclusive.
Reasonable people could differ, but what remains central is that an
investigation occurred professionally, apparently properly staffed
and funded, and has been ongoing. It has not yet come to a conclu-
sion 4 years later.

We are now in the midst of another national election. The cam-
paign finance laws are not only not clear, they are worse—new
court decisions, new interpretations, and even less actions by the
Congress has corrected this myriad of laws. I do not believe we are
serving any great national purpose. The time of this Congress
should be spent in rewriting these campaign finance laws and giv-
ing clear guidance to those of us who must live and operate under
them.

I have reviewed many of these memoranda, admittedly not as
many as Senator Specter. I will conclude by giving my own views
about having reviewed Mr. La Bella’s. Mr. La Bella may be an ac-
complished prosecutor. He may have a good command of the law.
I found his analysis of the White House operations and the Clinton-
Gore campaign to be sophomoric and remarkably lacking in under-
standing of the American political culture at this point in our his-
tory. He was expressing shock at things which most interns in po-
litical campaigns would find a normal course of events, not in legal
violations, but in organization and operation of campaigns.

I do not know Mr. Radek and I hold no brief for Ms. Reno. I have
been among those in this institution, which includes almost every-
one, who has criticized her when she didn’t agree with me and
praised her when she did. I have more often than most of my col-
leagues disagreed with her. Having read all these items over nu-
merous hours, I cannot conclude anything but that she was vigi-
lant, defended the public interest, was aided enormously by Mr.
Freeh; that there were reasonable differences of opinion with the
Department of Justice and the FBI, but that each of the partici-
pants seems to respect the judgment of the other and generally
seem to be content that justice was done.

If it were otherwise, I would say so. I did with Peter Lee, I did
with Wen Ho Lee. I do not think the Department of Justice or the
FBI properly represented the interests of the American people in
those cases. In this instance, I believe there are problems. There
are problems with the law, there are problems in the political cul-
ture.

But I cannot conclude that any of the central participants them-
selves engaged in anything other than what Mr. Radek has out-
lined in his memorandum, not to suggest as Mr. Freeh did in his
own memorandum that there were not a myriad of what he simply
concluded were opportunists who violated laws that were clear and
brought embarrassment to the President and the Vice President
and the political system.

Mr. Chairman, I do, however, look forward to the hearing and
the testimony and hearing from our witnesses.

Thank you.

Senator SPECTER. Thank you, Senator Torricelli.

Senator Sessions.
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STATEMENT OF HON. JEFF SESSIONS, A U.S. SENATOR FROM
THE STATE OF ALABAMA

Senator SESSIONS. Thank you, Mr. Chairman. I recall the old
maxim that justice grinds slow, but exceedingly fine. I do not agree
that this was a well-run investigation. It was fitfully conducted
with interruptions repeatedly from the Public Integrity Section and
the FBI. And Mr. La Bella, who was brought into this case to be
the person to provide some integrity and leadership, was being de-
meaned, not even being allowed to ask the Vice President questions
on one occasion, and not even being in the room another time that
he was interviewed.

This has not been a good investigation, and it is shocking and
surprising to me, and disappointing to me really, to see that the
FBI Director went to the extent, and had to go to the extent, and
rightly so, to ask that the Public Integrity Chief and the Attorney
General recuse themselves from this investigation because he indi-
cated they could not do their job. In fact, their job was on the line
if they were to proceed with an investigation aggressively. That is
a stunning, stunning event that ought to shock all of us.

If there is any doubt about the integrity of Public Integrity, who
can we trust in the Department of Justice? So I feel real strongly
about that and find this to be an unacceptable way this investiga-
tion has been conducted. And I am glad that you are finally pro-
duc}ilng some of the documents that are establishing what has gone
on here.

I would say this, that the truth is going to show, in my view,
that there were interferences with this investigation by the Public
Integrity Section that stopped the investigation of the FBI and oth-
ers from proceeding in a normal course, stopped the U.S. attorney’s
office in California from proceeding in a normal course. All the
time, we were being promised that they were steadfastly seeking
to get the truth in this matter. So, Mr. Chairman, I would express
my appreciation for your leadership. It is a thankless task. It is
nothing that gives any of us any pleasure.

I will add one more thing about the Attorney General. I remem-
ber 2 years ago, I believe, in this room, maybe 3 years ago, and I
reminded her when we were raising the question of the need for
an independent counsel that she served at the pleasure of the
President of the United States. That angered her and she did not
like that, but that is a plain fact.

The Attorney General was called upon to investigate the person
who could remove her from office just like that, and that is why
an independent counsel should have been appointed. That is why
the chairman of the Judiciary Committee repeatedly called on her
to do so. That is why the FBI Director did so, and that is why his
memorandum supported it.

It is not a light and trivial matter. It was a very big deal. In
terms of the cases where independent counsels were appointed, I
think it was trivial compared to this one. This was the mother lode,
this was the big deal, and this was the one she refused to give up.
And now we have this mess. Now, we have a mess, in an election
cycle, a matter that should have been cleared up by an independent
evaluation by an independent truth organization that could have
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clarified the issues and have it over now. But it is not going away.
We are going to get to the truth of this matter.

Thank you, Mr. Chairman.

Senator SPECTER. Thank you, Senator Sessions.

Senator Grassley.

STATEMENT OF HON. CHARLES E. GRASSLEY, A U.S. SENATOR
FROM THE STATE OF IOWA

Senator GRASSLEY. Mr. Chairman, I commend you for your per-
sistence. You are always running into road blocks. You seem to
have a way of, one way or another, getting around these road
blocks. The obstacles keep coming, but you are very persistent in
pursuing the constitutional mandate of oversight of the executive
branch.

Today’s oversight activities require the answer to a simple ques-
tion: who in the Justice Department makes decisions about the
merits of cases involving allegations of misconduct by senior public
officials? The question arises because of the recommendations made
by Mr. La Bella. He wanted to appoint an independent counsel.
Unfortunately, the big wheels at the Justice Department overruled
the merits of the case. They ignored the wisdom of career prosecu-
tors. Some career prosecutors were so disgusted by these decisions
that they quit.

It looks like the Public Integrity Section at the Justice Depart-
ment just dropped the ball. It looks like Public Integrity ignored all
the facts. It ignored the evidence, it ignored the advice of experts,
it ignored the recommendations of career prosecutors and the FBI.

This subcommittee has examined documents on Mr. Radek’s deci-
sion. These documents suggest that Mr. Radek may have decided
that the La Bella memo posed a threat to Attorney General Reno’s
tenure. Mr. Radek’s concerns were also reported in the media, and
I hope that this issue gets the scrutiny it deserves.

It seems like the Public Integrity Section needs a wake-up call.
It is supposed to be staffed by civil servants, not partisan politi-
cians. In the past, I have dealt with the Public Integrity Section
an(izl its Chief, Mr. Radek. I am pleased that Mr. Radek is here
today.

On May 1, 1997, I referred campaign finance-raising matters to
Justice. It concerned Mr. William Brandt, the head of a company
in Chicago. The company invited banking institutions to a Sep-
tember 17, 1996, $10,000-per-couple Democratic fundraising recep-
tion and dinner. It was held in Mr. Brandt’s home. The invitation
listed the Chairman of the National Bankruptcy Review Commis-
sion as the guest of honor. Mr. Clinton attended this fundraiser.

My staff received numerous calls from banking institutions.
These were the complaints: the callers objected to the suggestion
that attendance was an opportunity to influence the chairman’s de-
cisionmaking on pending issues. To their credit, some of the bank-
ers declined the invitation. They declined on ethical grounds.

I, too, became very concerned about the propriety of this event.
It is illegal to link campaign contributions to pending legislation.
It doesn’t matter which political party is sponsoring the event; it
is not right and it is illegal.
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There are stark contradictions in Mr. Brandt’s explanation of
this event. He told the subcommittee one thing and he told his
banking associates something entirely different. The difference in
the two stories is like night and day. My staff has documents that
prove Mr. Brandt attempted to exert inappropriate pressure. He
exerted pressure by requiring attendance in exchange for support
on bankruptcy issues. Those same issues were about to be consid-
ered by the Bankruptcy Review Commission.

My staff provided Public Integrity solid evidence that Mr. Brandt
may have made false statements to Congress in violation of Federal
law. The evidence given to Mr. Radek was backed up with exhibits
and witness statements supporting the allegations. It took 2 years
and 4 months to get an answer, and that answer, Mr. Chairman,
was a non-answer. The non-answer is contained in a letter dated
August 9, 1999.

According to press reports, this letter came 2 weeks after Mr.
Brandt’s company donated $20,000 to the Democratic National
Committee. The Justice Department’s response was not only long
overdue, it was also unresponsive, and it may have been tainted by
campaign monies. The two-paragraph response from Mr. Radek
simply said the allegations had no merit. Mr. Radek apparently
came to this conclusion with no evidence. He didn’t interview im-
portant witnesses, he didn’t interview attendees at fundraisers. It
looks like Mr. Radek dropped the ball.

For the record, on March 22, 2000, I referred another case to Mr.
Radek for investigation. This one involves the current Director of
the Defense Criminal Investigations Service, Mr. John Keenan. Mr.
Keenan directs a Federal law enforcement agency; he is a Federal
law enforcement officer. Official records indicate that he personally
returned 11 confiscated handguns to a convicted felon who was on
supervised probation.

Mr. Keenan’s actions were in direct violation of a Federal court
order. They may have violated Federal statutory law. Worst of all,
they put a U.S. probation officer in harm’s way. These allegations
were also referred to Mr. Radek’s office by the Chief of the Crimi-
nal Division of the U.S. Attorney’s office, Eastern District of Vir-
ginia.

I hope that Mr. Radek’s response in that case will be
uncharacteristic of our previous dealings. I expect to receive a
prompt response and I expect a thorough examination of all the
facts. I hope that the response is not dismissive of the facts re-
ferred by the U.S. Attorney, as they apparently were in the case
of the La Bella memo. I also hope that a response from Public In-
tegrity is not influenced by campaign money or political consider-
ations. I hope that Mr. Radek doesn’t drop the ball this time.

Senator Specter, my staff is in regular contact with line attor-
neys and with the inspector general community. These contacts
pertain to numerous issues of misconduct involving high-ranking
Government officials. They feel, as I do, that the Public Integrity
Section at Justice does not have a good reputation. It has a reputa-
tion for ignoring the facts and disregarding evidence.

Like the U.S. Office of Special Counsel, it has become a burial
ground for allegations of misconduct by senior officials. This rep-
utation, by the way, pre-dates the Clinton administration. The mis-
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sion of the Public Integrity Section should be rigorous, impartial
oversight, regardless of which party is in power. Politics have no
place in the Public Integrity Section.

So, Senator Specter, I thank you for your time and look forward
to exercising oversight of the Public Integrity Section at Justice.

Senator SPECTER. Thanks very much, Senator Grassley.

By way of just a comment or two as to what Senator Torricelli
has said, that he is, “less certain that we are serving a useful pur-
pose here,” and we are not serving any great national purpose—we
should be doing legislating—I agree that we ought to be doing leg-
islating, and I have introduced a statute on campaign finance re-
form myself, and supported McCain-Feingold. There is plenty of
time to do legislating and to do oversight.

When Senator Torricelli characterizes the Attorney General as
vigilant, I am prepared to reserve judgment on that until we exam-
ine the details of these oversight proceedings. Speaking for myself,
I am not prepared to make a conclusion about that.

When Senator Torricelli says that Mr. La Bella was sophomoric,
I have to disagree with him, having had some experience as a pros-
ecutor. I am sorry that that document is not in the public domain
so that the American people can draw their own conclusions about
the quality of his investigation. I would say that his report was
cum laude, maybe magna cum laude. But that is something which
is going to have to be judged in a broader context than by this sub-
committee, and only the public disclosure of that memorandum will
be able to accomplish that.

The issue of the Attorney General’s integrity is not one which I
personally challenge. The issue as to whether there was an appro-
priate judgment on independent counsel is the principal concern.
The Director’s memorandum does raise the integrity issue, but it
is a memorandum of a conversation involving Mr. Radek, not the
Attorney General. And we can’t really review that until we hear
from the Attorney General, and that we will do.

Mr. Radek, would you step forward, please, and raise your right
hand? Do you solemnly swear that the testimony you will present
to this subcommittee of the Judiciary Committee of the U.S. Senate
will be the truth, the whole truth, and nothing but the truth, so
help you God?

Mr. RADEK. I do.

Senator SPECTER. Mr. Radek, please be seated. You have a pre-
pared statement. You may proceed at this time as you choose.

STATEMENT OF LEE J. RADEK, CHIEF, PUBLIC INTEGRITY
SECTION, U.S. DEPARTMENT OF JUSTICE, WASHINGTON, DC

Mr. RADEK. Thank you, Senator. I apologize for the format of my
printed statement, Mr. Chairman. It was prepared late. I also
apologize for the way I am going to read it because I didn’t have
time to put it into geezer print for myself, so if you will bear with
me just a moment, please.

Good morning, Mr. Chairman and members of the subcommittee.
I am here today in response to your request to testify about mat-
ters relating to the Independent Counsel Act and its application to
campaign finance matters. Before we get into the substance of
those matters, I would like to correct some of the misstatements
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that have been made about who I am and what my role is within
the Department of Justice.

I am and always have been a non-political career prosecutor. In-
cluding my military service, I have more than 30 years of service
in the Federal Government, spanning six administrations and 10
Attorneys General. 1 joined the Justice Department in 1971
through the Attorney General’s Honors Program. For 5 years, I
served as a trial attorney in the Criminal Division, dealing with
labor racketeering and legislation.

In 1976, I was selected to assist in the formation of the Public
Integrity Section, where I served as a line prosecutor for 2 years.
In 1978, T was selected to become Deputy Chief of the Public Integ-
rity Section, a position I held for 14 years. In 1989, I was detailed
to be part of the prosecution team that handled the Il Wind inves-
tigation into Defense procurement fraud and corruption. As part of
that assignment, I became a Special Assistant U.S. Attorney in the
Eastern District of Virginia. In 1992, I was selected to be the Direc-
tor of the Asset Forfeiture Office in the Criminal Division, and in
1994 I returned to Public Integrity as Chief, where I have served
for 6 years.

As Chief of the Public Integrity Section, I have supervised the in-
vestigation and prosecution of public officials at the local and State
levels for the commission of Federal crimes, and of officials in the
judicial, legislative, and executive branches of the Federal Govern-
ment.

Historically, the Public Integrity Section was also charged with
the primary responsibility for conducting the necessary preliminary
investigations under the Independent Counsel Act, and providing
the Attorney General with the necessary facts to permit her to
make the decisions entrusted to her under the Act.

With respect to matters that involved campaign financing in the
course of the 1996 election, the Section discharged that responsi-
bility jointly with the Campaign Finance Task Force. It was also
the practice of the Attorney General to seek out the views and rec-
ommendations of a variety of advisers concerning key decisions
under the Act. I routinely provided her with my recommendations
in the course of that process at her request.

With respect to the recent independent counsel decisions involv-
ing campaign finance, I was one of many people who gave the At-
torney General recommendations. Sometimes she followed my ad-
vice, sometimes she didn’t. At the end of the day, it was the Attor-
ney General who made those decisions, as is required by the stat-
ute. And the reasons for her decisions are set forth on each of these
specific investigations in detailed, formal filings made with the
court, some of which you read from this morning, Mr. Chairman.

The Department has obtained permission from the court to have
those filings unsealed and disclosed to the public, and a complete
set of the filings has been provided to this subcommittee. Any con-
cerns the subcommittee might have as to whether the Independent
Counsel was properly applied in these matters should focus on the
analysis and reasoning relied upon by the Attorney General and
set out in those findings.

It has been widely known for some time that there were internal
disagreements among various officials on a number of independent
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counsel issues, particularly with respect to issues raised in the so-
called La Bella memo. This, of course, is hardly surprising and cer-
tainly not new. Internal disagreements among Department of Jus-
tice officials about various aspects of the Independent Counsel Act
date back to its passage over 20 years ago.

What is new is the determination of some to delve into those con-
fidential discussions and disagreements that were intended as an
honest and frank exchange of views between the Attorney General
and her various advisers. I disagreed with some of Mr. La Bella’s
recommendations, and you have copies of my memoranda in which
I set forth my disagreements and the reasons therefor. But I also
agreed with Mr. La Bella on many occasions during the time that
we worked together. We were both non-political career prosecutors.
We had different interpretations of some aspects of the Inde-
pendent Counsel Act, but I certainly agree with his recent state-
ment that the internal debate within the Department was never
about politics and that nobody at the Department was politically
protecting anybody.

Similarly, with Director Freeh, I may not have always agreed
with him on legal issues, but I agree with his congressional testi-
mony where he said, “I do not believe for one moment that the At-
torney General’s decision, particularly her decision in this matter,
may have been motivated by anything other than the facts and the
law which she is obligated to follow.”

Finally, I think it is important that although I am willing to an-
swer your questions about my internal recommendations on inde-
pendent counsel matters, I do so reluctantly because I believe that
the public airing of confidential deliberations relating to sensitive
criminal investigations will inevitably chill frank and candid ad-
vice, especially from non-political career prosecutors and super-
visors.

When career officials avoid making unpopular recommendations
for fear of being publicly criticized in a political arena, the adminis-
tration of justice suffers. While Congress no doubt has legitimate
oversight interests in connection with the Independent Counsel
Act, I hope that as much as possible this subcommittee will focus
on departmental policies and the actual decisions that were made
by the Attorney General and not the internal details of who gave
what advice on any particular matter.

Thank you, Mr. Chairman.

Senator SPECTER. Thank you, Mr. Radek. The subcommittee is
sensitive to the issue of internal deliberations. We are able to exer-
cise our oversight responsibilities only if we do look at the reasons
behind what the Attorney General has decided, and that involves
a careful analysis of voluminous documents, and that also involves
a supplementing of those analyses by talking to people have been
a party to those recommendations, and really a part to those deci-
sions.

And we have been circumspect in limiting our inquiries on so-
called line attorneys only where indispensable, and the objection
has been made by the Attorney General to line attorneys, but not
to people in other categories, such as yourself. And the precedents
are clear that the Congress has oversight authority on matters of
this sort, matters which are closed, and even as to pending crimi-
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nal investigations because of our responsibility to see to it that the
laws are faithfully executed. But we are sensitive to the concerns
which you have expressed, and we are also sensitive to our own re-
sponsibilities.

Mr. Radek, you were in the hearing room and heard me read the
memorandum from Director Freeh to Mr. Esposito. What did occur
on the conversation between you and Mr. Esposito where Mr. Gal-
lagher was present, if you would set the time frame as best you
can, the locale?

Mr. RADEK. I can say that the date of this memorandum and the
date that it attributes to the conversation was very early on, before
the task force really had any form.

Senator SPECTER. Do you have a copy of the memorandum before
you?

Mr. RADEK. I do, yes, Mr. Chairman.

Senator SPECTER. Fine.

Mr. RADEK. I can say that I have no recollection of the conversa-
tion, so it is very difficult for me to discuss what words I may have
said or what I may not have said. And that may be one reason why
the quotation of mine which you referred to is so contorted. It is
very hard to say you didn’t say something in a conversation

Senator SPECTER. The quotation was so what?

Mr. RADEK. Contorted in the press, the fact that I—what it said
was I have no recollection, but I wouldn’t have said it because it
has no basis in fact. That is because I don’t recall

Senator SPECTER. I didn’t refer to your comment as contorted.

Mr. RADEK. No. I was referring to it as contorted. I said

Senator SPECTER. I didn’t refer to your comment at all because
you are here and you ought to have the benefit of expressing your-
self without any characterization from me or anyone else until you
have commented.

Mr. RADEK. Not to bicker, Mr. Chairman, you said I had a quote
in the paper.

Senator SPECTER. Yes.

Mr. RADEK. And I was saying that that quote was contorted. I
was characterizing it and I was not accusing you of characterizing
it.

The quote, which is accurate--it is what I said, but it is contorted
because I don’t remember a conversation on this subject with Mr.
Esposito at all. And now I have learned that Mr. Gallagher was
supposedly present, and it still does not refresh my recollection as
to having any conversation with the two of them on this subject.

I may well have had discussions with them on this subject. I sim-
ply don’t recall this conversation. I can tell you that the statements
attributed to me in the press were certainly not said by me because
I never would have said that there was pressure on me not to go
forward with the investigation, which is something that the press
carried that is not in this memorandum, a phrase “not to go for-
ward.” And I can tell you that I would never, and I am sure I never
did link up the Attorney General’s job status with the pressure
that was on the Public Integrity Section.

Senator SPECTER. Mr. Radek, at the time of this memorandum,
early December 1996, the Attorney General had not yet been re-
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appointed, and it was the talk of the town that there was an issue
as to whether she was to be reappointed, correct?

Mr. RADEK. That is correct.

Senator SPECTER. And a good bit of that conversation turned on
how she would treat the President and other ranking administra-
tion officials with respect to appointment of independent counsel.

Mr. RADEK. I recall press speculation that the possibility of her
being the Attorney General into the second term might be being
held up because the White House was concerned about the way she
was doing her job, including this campaign finance investigation. I
recall press speculation to that effect, Mr. Chairman.

Senator SPECTER. Well, was there anything that was of concern
to the White House in the press speculation besides the campaign
finance matters?

Mr. RADEK. I think there may have been any number of things.
I think the press usually referred to it as independent counsel
issues, but——

Senator SPECTER. There may have been any number of things.
Can you recollect any?

Mr. RADEK. No, I can’t. Again, it seemed to me that the discus-
sion included campaign finance, but wasn’t limited to that. I am
trying to recall what was in the paper 4 years ago, so I don’t have
a clear recollection of it.

Senator SPECTER. Well, you do recall the discussion about the
campaign finance investigation and the issue of whether inde-
pendent counsel would be appointed to investigate the President or
the Vice President?

Mr. RADEK. Yes, sir.

Senator SPECTER. And you don’t recall anything specific about
any other issue, but you think there may have been, was the word
you used?

Mr. RADEK. I think that there was—again, I am trying to recall
what was in the paper 4 years ago, so forgive any inaccuracy. But
my best recollection is that there was speculation in the press that
any number of independent counsel decisions that the Attorney
General may have been engaged in were unpopular with the White
House. But, again, it was press speculation. There was no official
word coming out of anywhere.

Senator SPECTER. You say that you have no recollection of this
conversation which Mr. Esposito had reported to FBI Director
Freeh, according to the Director’s memorandum, correct?

Mr. RADEK. That is correct, sir.

Senator SPECTER. Well, in the face of this contemporaneous
memorandum, would you deny that such a conversation occurred
where the word “pressure” was used?

Mr. RADEK. To the contrary, I would undoubtedly, in conversa-
tions with Mr. Esposito, talk about pressure on the Public Integrity
Section at frequent occasions whenever he and I would talk.

Senator SPECTER. What kind of pressure on the Public Integrity
Section would you discuss with Mr. Esposito?

Mr. RADEK. Thank you for the opportunity to answer that, Mr.
Chairman. It was pressure to do the job, and do it well.

Senator SPECTER. Well, we are going to give you every oppor-
tunity to answer a great many questions
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Mr. RADEK. I appreciate it.

Senator SPECTER. [continuing.] And an opportunity to speak to
subjects on which there are no questions, so that you have the full
opportunity to state your position.

Mr. RADEK. Let me say it again, to do the job, to do it vigorously,
and to do it well.

Senator SPECTER. Well, you say that there were other conversa-
tions relating to pressure on the Public Integrity Section?

Mr. RADEK. At this particular time, and later, I was quite willing
to describe the situation in the campaign finance investigation as
being a pressure cooker on the Public Integrity Section. We were
being scrutinized by the Congress, by the media, and by the Attor-
ney General all to do a good job, and it was a lot of pressure. It
was an unusual situation.

Senator SPECTER. Well, what pressure did you get from the At-
torney General?

Mr. RADEK. I got pressure to do a good job, and to do it well. One
of our greatest fears was that the Attorney General or the media
would find a fact before our investigators did, and then we would
have to explain why we hadn’t found it. And so were scrambling
around to learn as much as we could as fast as we could.

Senator SPECTER. The media is pretty good at finding facts?

Mr. RADEK. They are.

Senator SPECTER. Pretty good at finding memoranda?

Mr. RADEK. They seem to be, yes.

Senator SPECTER. Do you know, speaking of that, how the media
got a hold of this memorandum before the subcommittee did?

Mr. RADEK. Absolutely not. It certainly wasn’t from me.

Senator SPECTER. So when this memorandum refers to the word
“pressure,” that is a word that you might well have used in the
context of lots of pressure on the Public Integrity Section?

Mr. RADEK. Yes, sir.

Senator SPECTER. And how about the reference in this memo-
randum to the Attorney General’s job might hang in the balance,
or words to that effect?

Mr. RADEK. Again, I do not recall the conversation. These are not
words that I would use. I can’t think of a time when I was con-
cerned or discussing whether the Attorney General’s job was hang-
ing in the balance, and it is certainly not with relation to the pres-
sure on the Public Integrity Section. The “because” in this memo
is a mischaracterization. And I don’t know whether it is Mr.
Esposito’s mischaracterization or Mr. Freeh’s mischaracterization,
but in no way would I have ever said, again not remembering the
conversation, that the pressure on the Public Integrity Section was
related to her job status. I didn’t feel that. I don’t believe it. It
would have been false, and I wasn’t in the habit of lying to Mr.
Esposito or Mr. Gallagher.

Senator SPECTER. Not in the habit of what?

Mr. RADEK. Lying to Mr. Esposito or Mr. Gallagher.

Senator SPECTER. Lying?

Mr. RADEK. Yes, because it would be a lie if I said that the two
were related.

Senator SPECTER. It would be a lie?

Mr. RADEK. Yes, sir.
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Senator SPECTER. If you said the Attorney General’s job was on
your mind at all with respect to the pressure on the Public Integ-
rity Section?

Mr. RADEK. It would be a lie if I said there was pressure on the
Public Integrity Section because the Attorney General’s job hanged
in the balance, which is what this memo quotes me as saying.

Senator SPECTER. Well, so what you are saying, Mr. Radek, is
that even though you do not have a specific recollection of the con-
versation and you have a contemporaneous memorandum which is
very specific on the Attorney General’s job being on the line, you
never said anything to that effect?

Mr. RADEK. Mr. Chairman, there is a reason for hearsay rules.
I have a memorandum prepared by a person to the person who had
the conversation with me which characterizes my words in a way
that I believe are inaccurate.

Senator SPECTER. Well, this is a hearsay memorandum. That is
true. Mr. Gallagher is about to testify in support of it, and Mr.
Esposito is due to be a witness and there is every reason to expect
that he will testify in support of it as well.

Let me come back to my question which I don’t think you directly
answered, and that is in the face of your not recollecting the con-
versation and in the face of a contemporaneous memorandum that
the Attorney General’s job might hang in the balance, or words to
tha‘g effect, are you denying that any such statement was made by
you?

Mr. RADEK. I am not sure, Mr. Chairman, and I don’t want to
quibble, that you characterize this memorandum accurately. So let
me say what I deny, and that is what is contained in this memo-
randum. I am certain, although I have no recollection, that I never
said that there was a lot of pressure on me and the Public Integrity
Section regarding this case because the Attorney General’s job
might hang in the balance, or words to that effect, which is a direct
quote from the memorandum.

Now, I may have said that we were under a lot of pressure and
I may well have said that her job status was questionable because
both of those things were true. What I never would have done was
to relate them and to say that her job was in jeopardy because of—
or that I was under pressure because her job was in jeopardy. It
just is not something I would have said.

Senator SPECTER. Well, let’s explore your statement just now
that you might have said that her job status might have been in
jeopardy. Did you make a comment to that effect?

Mr. RADEK. I don’t recall the conversation at all, but as you and
I have just discussed, it is true that at the time she was waiting
to hear whether she was going to be into the second term of this
administration, be the Attorney General, and so that subject may
well have been discussed. What would not have been said by me
was that that was the cause of the pressure on me.

Senator SPECTER. All right. So you are saying that the subject
may well have been discussed that the Attorney General’s job was
in jeopardy?

Mr. RADEK. It may well have. Again, I don’t recall.

Senator SPECTER. May well have discussed that the Attorney
General’s job was in jeopardy?
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Mr. RADEK. It may well have. I don’t recall. The words “hangs
in the balance” do not sound like anything I would say.

Senator SPECTER. Well, the memorandum says “words to that ef-
fect.” But you are saying that there may have been a discussion
that the Attorney General’s job may be—you said at that time the
Attorney General’s job may be in jeopardy?

Mr. RADEK. That is possible, yes.

Senator SPECTER. Possible. And you do believe that there may
well have been a discussion about pressure on the Public Integrity
Section?

Mr. RADEK. Yes, sir.

Senator SPECTER. So your narrow line of denial is a connection.
Is that accurate?

Mr. RADEK. This is not a narrow line of denial, Senator. I am try-
ing to describe to you what my thoughts were and what I might
have said.

Senator SPECTER. Well, let’s take out the word “narrow.” The line
of denial is that although you may have said that there was pres-
sure on Public Integrity and you may have said the Attorney Gen-
eral’s job may be in jeopardy, you did not connect the two.

Mr. RADEK. That is correct.

Senator SPECTER. Senator Torricelli.

Senator Torricelli. Thank you, Mr. Chairman, very much.

Mr. Radek, there is at least the suggestion that as the head of
the Public Integrity Section, you might have been complicit in ac-
tion or silence to the political benefit of President Clinton or Vice
President Gore and the Democratic National Committee.

You were appointed to your position by President Clinton?

Mr. RADEK. No, sir. I was selected for my position by a Senior
Executive Service merit board, and on their recommendation I was
appointed, I believe, by——

Senator TORRICELLI. Which appointments have you received from
President Clinton?

Mr. RADEK. None, sir. I have never sought or received political
office.

Senator TORRICELLI. And you have just started in the Justice De-
partment under a Democratic administration?

Mr. RADEK. I started under the Nixon administration.

Senator TORRICELLI. You have served in Democratic and Repub-
lican administrations for how many years?

Mr. RADEK. Twenty-nine.

Senator TORRICELLI. Was this suggestion made about the role
you have played because of a longstanding relationship you have
with the President?

Mr. RADEK. I have no relationship with the President, sir.

Senator TORRICELLI. Could it be because you have had an active
involvement in Democratic Party politics?

Mr. RADEK. I have certainly never been involved in Democratic
Party politics.

Senator TORRICELLI. Do you have any reason to suggest why,
given your longstanding service to the U.S. Government, your rep-
utation, and your commitment to the law, based on your involve-
ments and relationships, anyone would suggest that you would ex-
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ercise anything other than the proper judgment or act with integ-
rity in this instance?

Mr. RADEK. I am sorry, sir. I lost the beginning of the question.
I can speculate as to why people might make such accusations, but
the fact is I believe

Senator TORRICELLI. But you cannot think of anything based on
your background or association with the administration, your polit-
ical involvements, why anyone having looked at your record and
professional reputation would think that you would look at an issue
like this with anything other than integrity?

Mr. RADEK. No, sir, except that they disagree with my final rec-
ommendations.

Senator TORRICELLI. How many independent counsels has Attor-
ney General Reno named during her tenure?

Mr. RADEK. I have lost track, sir.

Senator TORRICELLI. Eleven?

Mr. RADEK. Seven, sir.

Senator TORRICELLI. Seven. In those seven instances, has there
ever been a disagreement with senior officials of the FBI, the Jus-
tice Department, the Attorney General’s staff on whether or not
any of those seven independent counsels should be made?

Mr. RADEK. There clearly has, Senator.

Senator TORRICELLI. Is it unusual that there be such a disagree-
ment?

Mr. RADEK. To the contrary, it is a difficult statute to administer,
it is a difficult statute to apply, and there are strong feelings about
such matters and there are certain cautions that people are con-
cerned with. And so this Attorney General more than any I have
seen certainly encourages vigorous debate on all sides of the issue
and sometimes those——

Senator TORRICELLI. Have you witnessed the decision on all
seven of these from some perspective or another in Justice?

Mr. RADEK. Not Ken Starr in Whitewater and his first appoint-
ment, although some of the later

Senator TORRICELLI. That is to your credit. But in the other six,
you have at least been a witness to the judgment being made?

Mr. RADEK. Yes, sir.

Senator TORRICELLI. So would you characterize for the committee
that for one of the Attorney General’s assistants, a senior official
in Justice or in the FBI to be giving different advice in tone or sub-
stance—would you characterize this as unusual or something that
would be expected during the course of deliberations?

Mr. RADEK. It was much more common to have a disagreement
than unanimous agreement.

Senator TORRICELLI. You have been fairly unequivocal in making
clear your belief that there was no political pressure on the Attor-
ney General or any suggestion that her tenure would be jeopard-
ized by appointing an independent counsel. In addition to the
quotes in these memoranda, is there anything the committee
should know that would in any way suggest, to your knowledge,
that indeed there was any pressure put on the Attorney General
on this issue whatsoever?

Mr. RADEK. No. I am aware of no pressure being put on her, and
what I was recounting about pressure was all press speculation as
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to why she wasn’t being named for the second term. If she was
under such pressure, I can say that she never conveyed it and
never in any way apparent to me reacted to it.

Senator TORRICELLI. Indeed, wouldn’t it probably be a fair con-
clusion that in naming Mr. Starr, to cite the most obvious, and
each of the other seven independent counsels, it would be logical
to assume that the White House would have preferred that none
of those independent counsels be named——

Mr. RADEK. That would be fair, yes.

Senator TORRICELLI [continuing.] And probably was not pleased
by her judgment?

Mr. RADEK. I believe that would be accurate, yes.

Senator TORRICELLI. But, indeed, despite naming Mr. Starr and
each of these independent counsels on seven instances, including
people closest to the President and members of his own Cabinet,
up to and including the time of this decision, you never heard any
suggestions from her or any comments indicating that her position
was in jeopardy or her continuing as Attorney General would be
dependent upon any of those instances?

Mr. RADEK. That is correct, I never did.

Senator TORRICELLI. The judgment then remained about whether
or not this investigation would be better done at Main Justice or
by bringing in personnel from the field or in the form of this inde-
pendent counsel. Was it your judgment that at Main Justice, given
the complexities of the campaign finance laws and the limited
number of people who actually have experience with these laws,
that the case might be pursued more vigorously and professionally
if you were to rely upon people at Main Justice?

Mr. RADEK. Yes, sir, it was my perception. You know, I have
heard criticism from former U.S. attorneys and others, and there
always is a sort of friendly rivalry between U.S. attorneys’ offices
and Main Justice. But the fact is that most of the expertise for
election crimes is contained in the Public Integrity Section.

Senator TORRICELLI. Indeed, wouldn’t it be fair to say that over-
whelmingly, U.S. attorneys’ offices around the country, most of
them, have never dealt with the campaign finance issue or have
dealt with very few of those cases?

Mr. RADEK. Some are better than others. I mean, some particular
problem, districts get into it very heavily and their expertise is
probably equal to ours. Generally, it is not a primary target of en-
forcement of the Department of Justice.

Senator TORRICELLI. So if there were a dispassionate judgment
about where there was the most prosecutorial experience and
knowledge of this law, all other considerations aside, the judgment
would be that Main Justice had the expertise to pursue these
cases?

Mr. RADEK. I thought so, yes.

Senator TORRICELLI. Let me ask you more directly—Senator
Specter, I think, ably came to the question from a variety of ways
about whether or not you had any recollection of that specific, un-
fortunate quote about tying the Attorney General’s judgment to
pressure. I want to do so as well on the question of the threshold,
specifically the independent counsel law.
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Do you have any special and credible information for any person
covered under the Act that, in your judgment, even at this late
date, would require the appointment of an independent counsel?

Mr. RADEK. I do not, if the statute were still in effect.

Senator TORRICELLI. Do you have any information regarding ac-
tivities of the President of the United States or the Vice President
of the United States indicating that anything that they did or said
might suggest specific and credible information that would require
the appointment of independent counsel?

Mr. RADEK. No.

Senator TORRICELLI. On September 25, 1998, you wrote a memo-
randum, “The issues in the Republican National Committee inves-
tigation are largely identical to the issues in the Democratic Na-
tional Committee investigation. The principal difference between
the two investigations is that the facts of the RNC media project
have not been fleshed out as much.”

In reviewing the political culture in 1996 and the ways in which
the Democratic and Republican parties approached campaign fi-
nance laws using the campaign committees and the two respective
party committees and soft and hard money allocations, do you,
from this perspective in time, see any principal difference in how
the parties designed their campaigns and operated within the cam-
paign finance laws? I am not asking you to cite specific instances,
but your general impression having watched the investigation to
date.

Mr. RADEK. Here is my general impression. The use of soft
money to buy issue ads, as they were referred, seems to have been
a Republican invention that the Democrats perfected beyond what
most would imagine to be possible. The Colorado GOP case basi-
cally brought this, what I think is a clear loophole in the campaign
laws, into the area of the light and legitimacy. And the White
House and the DNC in the 1996 election took advantage of that as
far as they possibly could.

Senator TORRICELLI. Indeed, to take this further, the issue advo-
cacy ads and the soft money expenditures from the RNC being per-
fected and duplicated by the DNC also then involved similar ac-
tions by State parties with Federal and soft money in many States
in the Nation——

Mr. RADEK. That is correct, yes.

Senator TORRICELLI [continuing]. And the Republican Senatorial
Campaign Committee and even the Democratic Senatorial Cam-
paign Committee, despite its extraordinary compliance with the
law.

Mr. RADEK. That is correct. But back to your original question,
I think that in the 1996 presidential election the volume on the
Democrat side in these issues ads was much, much greater than
the Republicans.

Senator TORRICELLI. Well, indeed, which may be because there
was an incumbent administration that was more successful in rais-
ing the funds. But this is not a question of degree of compliance
or violation of the law. It is whether or not the principle stands,
and the principle seems to have been universally shared.
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Mr. RADEK. The principle—the loophole was taken advantage of
by both sides, but as I say, much more so, I thought, on the Demo-
crat side.

Senator TORRICELLI. Could you quantify for us, since the cam-
paign finance investigations began in reaction to the allegations re-
garding the President and the Vice President, the DNC and the
RNC, approximately the commitment of resources that were given
either in Assistant U.S. Attorneys or in FBI resources?

Mr. RADEK. I am sorry. I do not have those. The number of
agents approached, I believe, 100 at one time, but I could stand to
be corrected on that. Attorneys—we had, I think, at a max maybe
15 attorneys assigned to the task force. In the early days when I
was running it out of the Public Integrity Section, we set it up with
4 to 5 attorneys, and there were probably 25 to 30 agents. Then
there was a squad of agents assigned

Senator TORRICELLI. Well, the number I have heard is 100, so
you are basically confirming that number.

Mr. RADEK. Somewhere around——

Senator TORRICELLI. A hundred FBI agents and 15 line attorneys
were involved in this. Now, to give some assurance to people about
the level of commitment of the Justice Department, that, for exam-
ple, significantly exceeds what Mr. Specter and I have found was
involved by the Department of Justice in prosecuting cases or seek-
ing evidence in the theft of nuclear secrets from Los Alamos and
Chinese espionage.

If you were to rate the commitment of the Justice Department
toward these instances, some of which are misdemeanors, some of
which are felonies, this nevertheless would rank as one of the larg-
er commitment of resources, would it not, by the Justice Depart-
ment?

Mr. RADEK. Of which I am aware, yes, Senator.

Senator TORRICELLI. OK. Mr. Chairman, thank you for the time.
Mr. Radek, thank you for your responses.

Senator SPECTER. Thank you, Senator Torricelli.

Senator Sessions, to the extent possible, we would like to focus
Mr. Radek now on the memorandum because Mr. Gallagher needs
to leave. He is going to testify. Mr. Radek is going to testify in a
second section, but I know that Senator Torricelli has other com-
mitments and might have to leave. So if you do, too, or Senator
Grassley does, I want to provide some flexibility as to how we han-
dle it. But if you are able to stay, we would like to get Mr. Galla-
gher on and off as soon as we could.

Senator Sessions.

Senator SESSIONS. I will have an opportunity later to ask some
questions about the conduct of the investigation?

Senator SPECTER. Exactly.

Senator SESSIONS. I have just got a few questions in that regard.

Senator SPECTER. The subcommittee will pursue that, but to the
extent we can limit it now to get Mr. Gallagher on his way to Ire-
land, it would be appreciated.

Senator SESSIONS. All right. I would note Senator Torricelli sug-
gests there is legal expertise on election matters in the Department
of Justice. And that is true, but there also is investigative and
prosecutorial expertise in attorneys who are in court regularly, and
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they are able, in my view, to get the truth better. I mean, that is
what we are involved in here, I think, is an opportunity to get the
truth and find out what the facts were or were not.

Well, I am troubled, Mr. Radek. You have taken an oath this
morning, I believe.

Mr. RADEK. Yes, sir.

Senator SESSIONS. And I notice that when you make your com-
ments that you would not have said this or would not have said
this, you add each time “but I don’t remember the conversation.”

Mr. RADEK. That is true.

Senator SESSIONS. So it is hard for me to take real seriously your
denial that you said something that you say you don’t recall. Do
you understand that difficulty that I would have?

Mr. RADEK. I understand it perfectly, Senator, but if I could re-
call it, of course, I would. I just simply can’t.

Senator SESSIONS. Let me ask you, were you aware that the FBI
Director had talked to the Attorney General about this statement
that you allegedly made shortly after it was allegedly made?

Mr. RADEK. I was never aware of it until I saw this memo-
randum the week before last.

Senator SESSIONS. She never inquired of you about that?

Mr. RADEK. No.

Senator SPECTER. You say you saw the memorandum the week
before last?

Mr. RADEK. Week before last.

Senator SPECTER. Precisely when?

Mr. RADEK. It was faxed to me on May 4.

Senator SPECTER. Excuse me, Senator Sessions.

Senator SESSIONS. No. That is fine.

That was the internal FBI memorandum?

Mr. RADEK. Yes, sir.

Senator SESSIONS. But you are now aware, are you not, that at
or about that time the Director of the FBI personally talked with
the Attorney General about this situation?

Mr. RADEK. No, sir.

Senator SESSIONS. Are you aware of it now?

Mr. RADEK. Yes, sir. I don’t know. I am aware of it from the
memorandum, but the Director said he was going to or did talk to
her.

Senator SESSIONS. And despite the fact that the FBI Director
shared with her that you made the statement that there was pres-
sure involved and the Attorney General’s job may be on the line,
and he believed and interpreted that to mean that there was pres-
sure not to vigorously investigate the case, she never asked you
about it?

Mr. RADEK. She never asked me about it. As far as all your pref-
atory facts, I don’t know whether they are true or false. I don’t
know that they had the discussion. I know that he says they did.

Senator SESSIONS. Well, I think the prefatory facts were well
founded. You don’t dispute any of them, do you?

Mr. RADEK. I don’t know, Senator.

Senator SESSIONS. You chair the Public Integrity Section?

Mr. RADEK. I am its Chief, yes, sir.
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Senator SESSIONS. Its Chief, and you are appointed by the Attor-
ney General, are you not?

Mr. RADEK. I am not. I was appointed by the Assistant Attorney
General for the Criminal Division, who was JoAnn Harris, who was
also mostly a career prosecutor. Now, I do have a certificate on my
wall that looks very nice that is signed by Janet Reno, but as far
as I know, Janet Reno didn’t know my name when I became Chief
of the Public Integrity Section. And all your implications and the
La Bella testimony to the contrary, I am not in any way subject
to the political appointment process. I am Senior Executive Service,
career.

Senator SESSIONS. But the chiefs of sections are appointed by the
Attorney General, are they not?

Mr. RADEK. They are not. They are Senior Executive Service.
They are appointed by Merit Systems Protection Board—I mean
merit systems boards.

Senator SESSIONS. Well, you have merit protection. I understand
that.

Mr. RADEK. But the appointment comes from the Assistant Attor-
ney General for the Criminal Division.

Senator SESSIONS. Well, the Assistant Attorney General for the
Criminal Division is appointed by who?

Mr. RADEK. By the Attorney General, and she is appointed by
the President, but that doesn’t mean

Senator SESSIONS. That is exactly right.

Mr. RADEK [continuing]. That the President appointed me. I am
a career prosecutor, sir.

Senator SESSIONS. You held a position at the pleasure of the At-
torney General, did you not?

Mr. RADEK. Everyone in the Department of Justice does that,
Senator.

Senator SESSIONS. That is correct.

Mr. RADEK. So does Mr. La Bella, or so did Mr. La Bella. I mean,
that is not——

Senator SESSIONS. Well, let’s suggest an independent agency ap-
pointed you. The Attorney General approved your appointment and
could have removed you, isn’t that correct?

Mr. RADEK. The Attorney General can fire me for cause, sir.

Senator SESSIONS. I don’t mean fire; remove you from the posi-
tion as Chief of Public Integrity without cause.

Mr. RADEK. Sure, the Attorney General can do that to anyone in
the Justice Department.

Senator SESSIONS. That is correct. I don’t know why we had an
argument over that.

Mr. RADEK. Except for the U.S. Attorneys. That would take the
President.

Senator SESSIONS. I think I will pass to the next subject.

Senator SPECTER. Thank you, Senator——

Senator SESSIONS. Do you recall a conversation in which Mr. Gal-
lagher and Mr. Esposito were present on or about the time referred
to in the memorandum?

Mr. RADEK. I can’t place it in time. I recall one conversation with
Mr. Esposito and Mr. Gallagher in Mr. Esposito’s office in which
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we were discussing a certain case in Cleveland. I don’t recall the
topic of campaign finance coming up at all.

Senator SESSIONS. If those individuals say you said words to the
effect that are referred to in the memorandum, you dispute that
only on the fact that you weren’t likely to have said that, but you
are not able to deny it categorically?

Mr. RADEK. I am able to deny that I would have said such a
thing. I have no recollection of having said these words at all, Sen-
ator, or anything to their effect.

Senator SESSIONS. So the answer is you have no recollection of
having said these words?

Mr. RADEK. My answer, as discussed with the chairman, is that
I would never have said this, yes.

Senator SESSIONS. But you have no recollection of having said
them?

Mr. RADEK. That is correct.

Senator SESSIONS. And do you deny—well, we will let the other
witnesses testify.

Thank you.

Senator SPECTER. Thank you, Senator Sessions.

Senator Grassley.

Senator GRASSLEY. So you can hurry on, Mr. Chairman, I won’t
ask any questions, but let me make just a couple of comments here
in a minute-and-a-half.

The memo from Director Freeh suggests that he told the Attor-
ney General that both she and Mr. Radek should remove them-
selves from the decisionmaking process in regard to deciding on an
independent counsel. I think, Mr. Chairman, that when the Direc-
tor of the FBI brings such a charge to the Attorney General, the
Attorney General is obligated to act. She did not.

The result, in my view, is at least a perception problem now for
the Attorney General. The Freeh memo calls into question the At-
torney General’s judgment. Since she did not understand the poten-
tial conflicts both for her and for Mr. Radek, in my view, she has
put her judgment on this issue at risk and the criticism is war-
ranted.

I am not prepared to question whether or not the Attorney Gen-
eral’s decision on the independent counsel was politically moti-
vated, but I do think that it looks bad. First, when you have a
hand-picked career prosecutor vehemently calling for an inde-
pendent counsel—that was Charles La Bella—when you have an
FBI Director calling for an independent counsel, when you have ca-
reer prosecutors resigning on principle over this issue, and, four,
not quite as clear, but when you have a chief antagonist who is
head of an office, the Public Integrity Section, which office has a
reputation, as I have already spoken to, for never seeing a case it
really wanted to prosecute, this is really a bad combination.

Thank you.

Senator SPECTER. Thank you very much, Senator Grassley.

Mr. Radek, do you know why the Director Freeh memorandum
of December 9, 1996, was not turned over to the subcommittee
sooner than May 18, since you say you saw it on May 4?

Mr. RADEK. No, sir, I do not. I was informed that the Director
had found it on or about that date.
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Senator SPECTER. Who informed you of that?

Mr. RADEK. The Deputy Attorney General.

Senator SPECTER. And what were the circumstances for Mr. Eric
Holder telling you that?

Mr. RADEK. He called me and asked me whether I recalled the
conversation, and I asked him—I informed him that I did not, and
he said that the Director had just found a memo which was being
prepared to be turned over to Congress and he wanted

Senator SPECTER. And he said the Director had just found this
memo?

Mr. RADEK. That is what he told me, yes, sir.

Senator SPECTER. Did Mr. Holder tell you when he first saw this
memo?

Mr. RADEK. No, he did not, and then I asked——

Senator SPECTER. Are you aware of the fact that there had been
a subpoena issued which required the production of this memo-
randum returnable on April 20?

Mr. RADEK. No, I am not aware of that. I am not surprised by
it. I am just not aware of it specifically.

Senator SPECTER. What else did Mr. Holder tell you with respect
to this issue?

Mr. RADEK. Not much, except that he sort of quoted from it, and
I asked him to fax it to me and he did.

hSeI;ator SPECTER. He sort of quoted from it and you asked him
what?

Mr. RADEK. To fax it to me, which he did.

Senator SPECTER. And what did you do next by way of, say, mak-
ing a denial of the substance of the memo to any of your super-
visors?

Mr. RADEK. I read the memo and called the Deputy Attorney
General back and told him that I had many remarks about the
memo, but I told him that ——

Senator SPECTER. You said you had many remarks about it?

Mr. RADEK. Many remarks about the memo.

Senator SPECTER. What were your remarks about the memo?

Mr. RADEK. Well, I was sort of revisiting the dismissal of Ms. In-
gersoll from the task force and the fact that Director Freeh seemed
to have pre-judged the issues before the task force was even in
place.

Senator SPECTER. What issue did Mr. Freeh pre-judge?

Mr. RADEK. The issue of whether or not the Public Integrity Sec-
tion should be involved in the task force.

Senator SPECTER. Well, if Mr. Freeh heard from Mr. Esposito
that the Public Integrity Section was under pressure because the
Attorney General’s job was held in the balance, wasn’t that a suffi-
cient reason to rule out the Public Integrity Section if, in fact, Mr.
Esposito was telling Director Freeh the truth?

Mr. RADEK. It might have been if it were true, sir, but more spe-
cifically I was referring to the fact that he seemed to still be hold-
ing a grudge about the Cisneros independent counsel matter.

Senator SPECTER. But on the issue of the sufficiency to remove
the Public Integrity Section, if the Chief of the Public Integrity Sec-
tion said that the Section was under pressure on campaign finance
cases because the Attorney General’s job was in the balance, and
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if Director Freeh accepted the veracity of Mr. Esposito’s statement,
wouldn’t that be sufficient to call for the removal of the Public In-
tegrity Section, or at least the Chief?

Mr. RADEK. If, in fact, the Chief of the Public Integrity Section
had said such a thing, certainly some inquiry should have been
made as to whether or not such a thing was said.

Senator SPECTER. Do you think Director Freeh should not accept
what Mr. Esposito tells him?

Mr. RADEK. I think Mr. Freeh was under some obligation to
make further inquiry.

Senator SPECTER. To talk to you about it?

Mr. RADEK. I mean, we are talking again about a memo Director
Freeh directed to the person who had the conversation.

Senator SPECTER. We are well aware of that. The question——

Mr. RADEK. Talk to me about it, talk to the Attorney General
about it.

Senator SPECTER. Well, he did talk to the Attorney General
about it

Mr. RADEK. He says he did. She doesn’t

Senator SPECTER [continuing]. According to what Director Freeh
says in the memo.

Mr. RADEK. I am sorry to talk at the same time you were, but
he says he did. She says she doesn’t recall it, to my knowledge.

Senator SPECTER. Well, we have a sequence of affirmative state-
ments by one side memorialized in a document and no recollection
by others, you and the Attorney General.

Mr. RADEK. That is correct.

Senator SPECTER. If Director Freeh is accurate, truthful, in what
he has put in this memorandum that he told the Attorney General
that Mr. Radek said the Public Integrity Section was under a lot
of pressure and that her job held in the balance, shouldn’t she have
talked to you about it?

Mr. RADEK. I am certain that had this been conveyed to her that
she would have conducted some inquiry, yes, sir.

Senator SPECTER. So are you saying that you doubt that this was
conveyed to her?

er. RADEK. I doubt it, yes, sir, but I have no independent knowl-
edge.

Senator SPECTER. But you doubt the truthfulness of Mr.
Esposito’s report to Director Freeh——

Mr. RADEK. You know

Senator SPECTER. Wait a minute, wait a minute. We won’t talk
together if you wait until I finish the question.

Mr. RADEK. I am sorry.

Senator SPECTER. So you doubt the truthfulness of Mr. Esposito’s
statement to Director Freeh that Mr. Radek said that the Public
Integrity Section was under a lot of pressure and the Attorney
General’s job was in the balance, and the truthfulness of Director
Freeh’s statement as recorded in this memorandum by him that he
told that to the Attorney General?

Mr. RADEK. You left out the word “because,” Senator. I doubt the
truthfulness of any statement attributed to me that the Public In-
tegrity Section was under pressure because the Attorney General’s
job hung in the balance.
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Senator SPECTER. I wasn’t revisiting what you said, although I
may well do that. I was on a very separate subject, and the sepa-
rate subject was that if Director Freeh told the Attorney General
what he says he told her in this memo that the Chief of the Public
Integrity Section had said that the Public Integrity Section was
under a lot of pressure and the Attorney General’s job was in the
balance—if Director Freeh is honest and forthright and truthful
about that statement and he told her that, as this memorandum
says, whether she should have then questioned you about it.

Mr. RADEK. She should have questioned me about it, and the fact
that she didn’t is what makes me doubt that it was effectively com-
municated to her.

Senator SPECTER. Effectively communicated?

Mr. RADEK. Yes.

Senator SPECTER. What Director Freeh says he told the Attorney
General, he didn’t really do, right?

Mr. RADEK. If he had, I am sure she would have talked to me
about it, and she didn’t.

Senator SPECTER. Would you sit back, Mr. Radek? We are going
to call you back on other matters. As I have said, we are going to
try to get Mr. Gallagher in and out. It is too late now to get Mr.
Gallagher in and out in a hurry, but we will get him in and out
as fast as we can.

Mr. Gallagher, will you raise your right hand, please? Do you sol-
emnly swear that the testimony that you will give before this sub-
committee of the Judiciary Committee of the U.S. Senate will be
truth, the whole truth, and nothing but the truth, so help you God?

Mr. GALLAGHER. I do.

Senator SPECTER. Mr. Gallagher, do you care to make any open-
ing statement?

STATEMENT OF NEIL GALLAGHER, ASSISTANT DIRECTOR, NA-
TIONAL SECURITY DIVISION, FEDERAL BUREAU OF INVES-
TIGATION, U.S. DEPARTMENT OF JUSTICE, WASHINGTON, DC

Mr. GALLAGHER. No, Senator. I am prepared to answer ques-
tions.

Senator SPECTER. Mr. Gallagher, were you present at a conversa-
tion which involved Mr. Radek and Mr. Esposito?

Mr. GALLAGHER. Yes, Senator, I was.

Senator SPECTER. Can you place that conversation in a time
frame when it occurred?

Mr. GALLAGHER. It was in early December 1996.

Senator SPECTER. And where did the conversation occur?

Mr. GALLAGHER. In Mr. Esposito’s office at FBI headquarters.

Senator SPECTER. And what were the circumstances that led to
that conversation?

Mr. GALLAGHER. Well, first of all, let me put it in perspective. At
the time, Mr. Esposito was the assistant director in charge of the
FBI’'s Criminal Investigative Division. I was his principal deputy
assistant director. Mr. Esposito is in an adjacent—was at the time
in an adjacent office to mine. He stopped in and asked me if I
would join him in a meeting with Lee Radek. The purpose of the
meeting was the beginning of the process of the FBI becoming di-
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rectly involved in what would become campaign financing inves-
tigations.

Senator SPECTER. And what conversation then occurred?

Mr. GALLAGHER. We discussed two particular aspects. One was
Mr. Radek reviewed some of the analysis that had been going on
for a period of time by the Public Integrity Section. We also dis-
cussed the investigative efforts that had been conducted by Depart-
ment of Commerce inspectors general regarding the activities of
John Huang while at the Department of Commerce.

During this discussion, there was a statement made by Mr.
Radek that, as reflected in the memorandum, that there was a lot
of pressure on him and on the Public Integrity Section, and this
was attributed to the fact that the Attorney General’s job may
hang in the balance.

Senator SPECTER. Are you sure that conversation occurred?

Mr. GALLAGHER. I am certain of the conversation. The only addi-
tion that I would make to the statement of pressure, that it was
a general statement of pressure not only on Lee Radek, on the Pub-
lic Integrity Section, but for that matter on the FBI, and that it
impacted upon the decisions that would be made in these early
days of the investigation.

My sense and my reaction to the statements that I heard Lee
Radek make that day was that this would be a very sensitive, very
critical investigation, and I felt a sense of urgency on behalf of the
FBI that we would have to put together an investigative team to
get moving forward with the investigation.

Senator SPECTER. Well, was there a specific statement about
pressure on the FBI?

Mr. GALLAGHER. It is my recollection that there was a statement.
I have a specific recollection of Mr. Radek, who I have dealt with
extensively during this same time period on other investigative
matters, talk about a sense of pressure that he and the Public In-
tegrity Section felt. But I have a less specific but general recollec-
tion that there may have been some reference to pressure on the
FBI, and walked away from the meeting with a sense, again, that
this would be a very sensitive and critical investigation.

Senator SPECTER. Well, as of that time, the Attorney General
had already turned down a request for independent counsel, cor-
rect?

Mr. GALLAGHER. It is my understanding, Senator, that that is ac-
curate.

Senator SPECTER. And you are sure the conversation occurred
where Mr. Radek used the language pressure on the Public Integ-
rity Section because the Attorney General’s job was in the balance?

Mr. RADEK. Yes, Senator, and——

Senator SPECTER. Are you sure of that?

Mr. GALLAGHER. I am positive, and at the same time there may
have been some general discussion as to the fact that the Attorney
General had not yet been selected by the President to continue in
his Cabinet. We had discussions around that issue, but again I did
not walk away with anything but a sense of urgency to move for-
ward with the investigation.

Senator SPECTER. Senator Torricelli.

Senator TORRICELLI. Thank you, Mr. Chairman.
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Just briefly, Mr. Gallagher, where did this conversation take
place where you were——

Mr. GALLAGHER. In Mr. Esposito’s office.

Senator TORRICELLI. And what was the date of this meeting?

Mr. GALLAGHER. I recall it being early December 1996. This was
the very first meeting between Lee Radek, myself, and Bill
Esposito to begin the process of the FBI taking a more active—not
a more active—an active role in the investigation that would be-
come the campaign financing——

Senator TORRICELLI. Were you the only people in the room?

Mr. GALLAGHER. I would have to defer, now that I have described
the meeting, to Lee Radek. It may be that his—one of his deputies,
Joe Gagloff, was in the room. If he did, he did not play an active
part in the discussion. If it will help Lee Radek, I was sitting on
the sofa in Bill Esposito’s office. Bill Esposito was in the wing chair
to my left. Lee Radek was in the wing chair to my right. The three
of us were the primary participants in the discussion, but I have
a vague recollection that he may have had a deputy off to the side.

Senator TORRICELLI. You recognize, Mr. Gallagher, that the alle-
gations you are making are contradicting a sworn statement by the
head of the Public Integrity Section of the U.S. Justice Depart-
ment. If indeed Mr. Radek were not testifying truthfully, this
would have extraordinary consequences. Yet, he has been rather
strong in his testimony.

But you do not remember the date of the meeting or even who
was in the room. You do have a memory of the seating arrange-
ment, but not knowing the date of the meeting or who was present,
you can understand, would in some people’s minds raise questions
about how specifically you could otherwise remember exactly what
was said, and I think would make it difficult for many to conclude
that Mr. Radek’s statement would not then be taken at face value,
and he believes this didn’t happen.

Mr. GALLAGHER. Senator, I can only respond that it was the very
first meeting between Lee Radek and the FBI on what would be-
come the transformation of the investigation. I have specific recol-
lection of where the meeting occurred. Yes, I cannot speak to the
exact date, but I know it was in early December 1996.

Senator TORRICELLI. But you don’t remember who was in the
room?

Mr. GALLAGHER. I remember Lee Radek, myself, Bill Esposito.

Senator TORRICELLI. But not whether there were any others?

Mr. GALLAGHER. At most, there was a fourth person. If it was,
he sat off to the side and did not actively participate in the discus-
sion. So I give you his name in complete candor as to who could
possibly have been in the room. That is the only other person who
may have been in the room.

Senator TORRICELLI. Finally, I think this is necessary for the
record and I do not do this to challenge either your integrity or
your credibility. But it should be pointed out to my colleagues that
you did testify before the Governmental Affairs Committee, of
which I am also a member, and there were circumstances after
that in which you needed to clarify or change the context of your
testimony.
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Could you explain to the committee, since obviously your testi-
mony is in conflict with Mr. Radek’s and any nuance of credibility
is extremely important to the committee, what led to your clari-
fying your previous testimony to the committee?

Mr. GALLAGHER. In the unrelated matter before the Govern-
mental Affairs Committee?

Senator TORRICELLI. Yes.

Mr. GALLAGHER. I became aware of information which at the
time that I testified I was not cognizant of. Once I became aware
of that information, I felt an obligation——

Senator TORRICELLI. You then corrected the record and changed
your testimony?

Mr. Gallagher [continuing]. To correct the record and submitted
a letter to that effect.

Senator TORRICELLI. Mr. Chairman, I have no further questions.

Senator SPECTER. Thank you, Senator Torricelli.

Senator Grassley.

Senator GRASSLEY. I won’t ask any questions.

Senator SPECTER. Thank you very much, Senator Grassley.

Mr. Gallagher, were there any other written memoranda relating
to this meeting or arising from this meeting, to your knowledge?

Mr. GALLAGHER. I am unaware of any, Senator. I was not—and
maybe as a clarification, I did not participate in the subsequent
discussion between Mr. Esposito and the Director. My only recollec-
tions are to the actual meeting. I may have seen this document,
but I don’t have a specific recollection of it.

Senator SPECTER. Thank you very much, Mr. Gallagher. The
final question for you: will you make your plane?

Mr. GALLAGHER. I will make my plane, and I appreciate your
consideration, Senator.

Senator SPECTER. You are excused.

Mr. GALLAGHER. Thank you.

Senator SPECTER. Mr. Parkinson, will you step forward, please?
Will you raise your right hand? Do you solemnly swear that the
testimony that you will give before this subcommittee of the Judici-
ary Committee of the U.S. Senate will be the truth, the whole
truth, and nothing but the truth, so help you God?

Mr. PARKINSON. I do.

Senator SPECTER. Thank you, Mr. Parkinson. Would you state
your position, please?

STATEMENT OF LARRY PARKINSON, GENERAL COUNSEL, FED-
ERAL BUREAU OF INVESTIGATION, U.S. DEPARTMENT OF
JUSTICE, WASHINGTON, DC

Mr. PARKINSON. My position is General Counsel with the FBI.

Senator SPECTER. And how long have you held that position?

Mr. PARKINSON. I have held that position since August 1997.

Senator SPECTER. And before that, you were——

Mr. PARKINSON. Before that, I was the Deputy General Counsel
at the FBI, dating back to December 1995.

Senator SPECTER. Mr. Parkinson, did you have occasion to write
a memorandum to Assistant Attorney General Robinson of the
Criminal Division dated November 20, 1998?

Mr. PARKINSON. Yes, sir.
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Senator SPECTER. Would you tell us the circumstances that led
you to write that memorandum?

Mr. PARKINSON. At the time, we were reaching the end of the
preliminary inquiries with respect to Vice President Gore and Har-
old Ickes. The Attorney General was having to reach a final deci-
sion as to whether to seek an appointment of an independent coun-
sel. We were having internally within the Department of Justice a
number of discussions about what we had learned during the pre-
liminary inquiry and discussions about where we go from here.

The views of those participants were solicited by the Attorney
General. A memo was invited from the FBI, and consequently I
wrote this memo which referred to the two preliminary inquiries.

Senator SPECTER. And had Director Freeh written an earlier
memorandum recommending the appointment of independent coun-
sel in campaign finance matters?

Mr. PARKINSON. Yes.

Senator SPECTER. Do you know the date of that memorandum?

Mr. PARKINSON. November 24, 1997. There had been a previous
memo in May 1997 which he also gave to the Attorney General,
and you have that as well.

Senator SPECTER. Mr. Parkinson, who was the first individual
that you took up an analysis on evidence in the memorandum of
November 20, 1998?

Mr. PARKINSON. In the November 20, 1998, memo it refers pri-
marily to the preliminary inquiry involving Vice President Gore.
There is a very brief position taken with respect to Mr. Ickes at the
end of the memo. It is not a lengthy analysis because there had
been a previous analysis by the Department of Justice that we
agreed with and I didn’t feel the need to go into an extensive anal-
ysis with respect to Mr. Ickes.

Senator SPECTER. And did you believe that independent counsel
should have been appointed as to Vice President Gore?

Mr. PARKINSON. Yes, and that was our recommendation.

Senator SPECTER. Is your recommendation characterized in con-
clusory form by the first paragraph on page 4 under “Sufficiency
of the Evidence?”

Mr. PARKINSON. Yes. I mean, that begins the analysis with re-
spect to the Vice President.

Senator SPECTER. And would you read that conclusion, please?

Mr. PARKINSON. Do you want me to begin with the first sentence,
“Is there?”

Senator SPECTER. Correct.

Mr. PARKINSON. OK. “Is there sufficient evidence as a matter of
law to prove that Vice President Gore made a false statement when
he told the investigators on November 11, 1997, that he believed
the media fund was composed solely of soft money? We believe the
answer to this first question is clearly yes. The Radek-Visinanzo
memorandum concludes that the falsity element of the offense has
not been established. This conclusion rests principally on an opin-
ion that there is in insufficient evidence that the Vice President
was ever aware of a hard money component to the media fund.
However, the memorandum falls short in two respects. First, it
fails to give sufficient weight to the inculpatory evidence sur-
rounding the November 21, 1995, meeting. Second, it focuses al-
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most exclusively on that single meeting without taking into account
the wide range of other relevant evidence.”

Senator SPECTER. What was the evidence with respect to the peo-
ple who were present at the meeting who gave evidence relevant
to the issue or to the discussion of a hard money component to the
fundraising which the Vice President was undertaking?

Mr. PARKINSON. It is set out in my memo, and then attached to
the memo is an investigative summary prepared by the investiga-
tors which goes into more detail. But in a nutshell, there were a
number of participants in the meeting, four of which recalled the
discussion of a hard money component to the media fund during
that 1995 meeting.

Senator SPECTER. And who were those witnesses and what did
they say?

Mr. PARKINSON. Those four witnesses were David Strauss, Leon
Panetta, Bradley Marshall, and Brian Bailey. They vary slightly on
their recollections, and I am not sure I could, without spending
considerable time going through this investigative summary, be ex-
traordinarily precise. But in a nutshell, all of those four—each of
those four witnesses indicated that they were present at the meet-
ing, that the Vice President was present at the meeting, and that
there was some discussion about a hard money component to the
media fund.

Senator SPECTER. In the Attorney General’s declination to ap-
point independent counsel on November 24, 1998, she says at the
bottom of page 3, “Only two attendees of the meeting even recall
the topic of a hard money component to the media fund being
raised during the meeting.” Is that accurate?

Mr. PARKINSON. I don’t believe it is accurate. I didn’t recall that
from the notification itself, and as the investigative summary
points out in more detail, there were four people who had that
recollection.

Senator SPECTER. And was the recollection of Mr. Strauss con-
firmed in a written document?

Mr. PARKINSON. Yes. There was what became known as the
Strauss memo, and that is also discussed. There is a memo that
describes some portions of the meeting that was written by David
Strauss.

Senator SPECTER. And what does that memo say with respect to
the hard money component?

Mr. PARKINSON. It has references in the margins about a 65 soft
and 35-65 percent soft, 35 percent hard, component. Let me try to
be precise, and this is referred to on page 4 of the supplement, but
the handwritten notes on the documents were 65 percent soft, 35
percent hard, corporate or anything over 20K from an individual.
And he identified those as notes that he took during the November
21, 1995, meeting.

Senator SPECTER. And for the record, would you briefly state
what the significance is of the hard versus the soft money compo-
nents of fundraising?

Mr. PARKINSON. Well, obviously in this context it was very sig-
nificant in this sense because what we were focused on in that pre-
liminary inquiry in the fall 1998 was the Vice President’s state-
ment that he made a year previously that he was not aware of a
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hard money component to the media fund. And the purpose of the
November 21, 1995, meeting was a discussion of the media fund,
and this was evidence that there was clearly—it seems to be clear
that there was a discussion of a hard money component in a meet-
ing that the Vice President attended.

Senator SPECTER. And if the Vice President had known that
there was a hard money component to the money he was raising,
what would the legal consequence of that have been?

Mr. PARKINSON. The potential legal consequence is that he would
have made a false statement when he was interviewed by the in-
vestigators a year previously in November 1997 in connection with
the first preliminary inquiry that related to him.

Senator SPECTER. One of the individuals who testified about the
Vice President’s attendance at the meeting where hard money was
discussed was Mr. Leon Panetta?

Mr. PARKINSON. That is correct.

Senator SPECTER. And essentially what did Mr. Panetta say?

Mr. PARKINSON. Essentially, and again in a nutshell—it is laid
out in significantly more detail in the attachment, but he did not
recall specifically the November 21, 1995, meeting, but he did re-
call attending several meetings in the Map Room in which these
budget issues were discussed. And he does recall a meeting in
which the hard money/soft money components of the media fund
were discussed, and it was his memory that the Vice President was
in attendance. He recalls the Vice President being there for all of
these discussions as part of gearing up for the reelection campaign.

Senator SPECTER. And did Mr. Panetta say with respect to the
purpose, quote—or that the purpose of the meeting with respect to
the attendance of the Vice President and the President was to,
“make sure they knew what the hell was going on?”

Mr. PARKINSON. I don’t have that precisely in front of me, Mr.
Chairman.

Senator SPECTER. Well, take a look at your memo. You will find
it.

Mr. PARKINSON. Oh, it is in my memo?

Senator SPECTER. Correct.

Mr. PARKINSON. If you can direct me to the page, I am sure I can
find it quickly.

Senator SPECTER. If I direct you to the page, you can find it
quickly? Try 0150, for starters. I can understand, Mr. Parkinson,
why at this point I know more about your memorandum than you
do.

Mr. PARKINSON. I am sorry, Mr. Chairman. I don’t find it. I don’t
find that quote.

Senator SPECTER. Take a look at the next page. It continues on
to 0151. And talking about Panetta, quote——

Mr. PARKINSON. I am sorry, Mr. Chairman. I was looking at my
memo, as opposed to the attachment to my memo. I do see that and
it concludes

Senator SPECTER. Well, these are attachments to your memo.

Mr. PARKINSON. That is correct, and it concludes by saying he
emphasizes the purpose of the meeting was to, “make sure they
knew what the hell was going on.”
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Senator SPECTER. And two other witnesses testified that the Vice
President was present at the time hard money was discussed?

Mr. PARKINSON. That is correct.

Senator SPECTER. And who were those witnesses?

Mr. PARKINSON. Those witnesses were Bradley Marshall and
Brian Bailey.

Senator SPECTER. Was all this information conveyed to the Attor-
ney General, Mr. Parkinson?

Mr. PARKINSON. To my knowledge, it was. I don’t have personal
knowledge of what actually went to the Attorney General, but cer-
tainly these discussions and these memos were being generated for
her final decision.

Senator SPECTER. But these memos went from you to the Assist-
ant Attorney General of the Criminal Division, Mr. Robinson?

Mr. PARKINSON. That is correct.

Senator SPECTER. For the purpose of being forwarded to the At-
torney General?

Mr. PARKINSON. Yes, that was——

Senator SPECTER. Do you have any idea why in her formal state-
ment she would only know of two witnesses who testified about the
Vice President being present when hard money was discussed?

Mr. PARKINSON. I do not know the answer to that question.

Senator SPECTER. Now, you have referred also to documents
which were provided to the Vice President. In the appendix to your
memorandum, there are 13 memoranda sent by Mr. Ickes to the
Vice President, correct?

Mr. PARKINSON. That is correct.

Senator SPECTER. And what is the import of those 13 memo-
randa?

Mr. PARKINSON. Well, the memoranda are—there are a couple of
significant pieces. What these memoranda are, at least in the in-
vestigators’ mind—and I agree with them—these are indications of
discussions between the time period of August 1995 and July 1996
that referred to a hard money component of the media fund, which
was the central issue in the preliminary inquiry.

And as set forth in the description of those 13 memos, there were
a number of references to that hard money component, and these
were memos that, based on the evidence, went to the Vice Presi-
dent. And they were also—the second piece of that that I would
note is that they were—most of them were crafted as a series of
bullets or short summaries designed for a busy person to absorb
fairly quickly.

Senator SPECTER. The Attorney General’s declination emphasizes
the Vice President’s statement that he did not read the memos. But
he made other relevant comments, as you have noted, as being—
did you put it inculpatory of the Vice President as to what he said?

Mr. PARKINSON. Yes. That was the term that I used in the memo,
yes, “inculpatory.”

Senator SPECTER. And if you turn to the addendum marked 147,
it reads, “The Vice President has remarked in two interviews that
he did not read these memos, as he did not as a general rule read
memos authored by Harold Ickes on DNC budgetary matters.” He
nonetheless said that, “the subject matter of the memorandums
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would have already been discussed in his and the President’s pres-
ence.”

Mr. PARKINSON. Right.

Senator SPECTER. Is that an accurate summary of that particular
issue?

Mr. PARKINSON. Yes, I believe it is.

Senator SPECTER. What reliance, if any, in your recommendation
for independent counsel did you place on the Vice President’s state-
ment that even though he hadn’t read the memoranda, the subject
matter had already been discussed with him and the President?

Mr. PARKINSON. I took some issue with the statement that he
said he didn’t read the memos, and I have a section in my memo
saying at least we ought to critically examine that.

Senator SPECTER. Why did you take issue with his statement to
that effect?

Mr. PARKINSON. These were issues—a couple of reasons. These
memos, as I said before, were designed, many of them, as bullets
designed to be read by him. And it was my view that at least we
ought to devote some significant investigative effort to figuring out
whether a blanket statement that “I didn’t read Harold Ickes’
memos” would stand up.

In my view, this was an extraordinarily important issue for those
running for office, including the Vice President. The question at
hand, and that is whether or not there was a hard money compo-
nent to the media fund, was not, in my view, a down in the weeds
kind of issue; it was kind of fundamental. And Harold Ickes was
the person at the White House who was essentially running much
of the campaign, and it struck me as something that at least we
ought to investigate further, whether or not we could simply rely
on a statement that he said “I didn’t read Ickes’ memos.”

Senator SPECTER. Well, all of this is in the context of the issue
of criminal intent being not subject to the decision by the Attorney
General on appointing independent counsel unless there was, “clear
and convincing evidence,” under the independent counsel statute of
the state of mind or lack of criminal intent.

And how did those factors, all the memoranda and the four wit-
nesses, impact on your consideration as to whether somebody could
reasonably say that there was clear and convincing evidence that
he didn’t know anything about the hard money component?

Mr. PARKINSON. In my view—and, again, it is set forth in my
memo on pages 7 and 8—in my view, the clear and convincing
standard was intended to be a very high threshold. I referred at
some length in my memorandum about—I referred at some length
from the legislative history in 1987, in which Congress made clear
that they intended this to be a high threshold, and they criticized
the Department at that time for a disturbing practice of dismissing
or failing to seek an independent counsel based on state of mind,
and so they intentionally set a high threshold.

They made clear that it would be a rare case—and I have quoted
the legislative history in that respect—“a rare case in which the
Attorney General will be able to meet the clear and convincing
standard and in which such evidence would be clear on its face. It
would be unusual for the Attorney General to compile sufficient
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evidence at that point in the process.” That was a quote from the
legislative history.

And I concluded that section by simply asking the question about
whether or not this was indeed such a rare case. And my conclu-
sion, at least, was that based on all of the evidence, the witnesses,
as well as the documentary evidence, that this was hardly one of
those rare cases.

Senator SPECTER. Hardly?

Mr. PARKINSON. Correct.

Senator SPECTER. Clear-cut, not to be classified as one of those
rare cases?

Mr. PARKINSON. I didn’t think this one was very close.

Senator SPECTER. With respect to what you characterized as in-
culpatory statements, if you turn to page 0149 of the attachments,
the first full paragraph, second sentence, “pointed out”—this is the
Vice President speaking, “pointed out that he had been a candidate
for 16 years and thought he had a good understanding of the hard/
soft money.”

What impact did that statement of the Vice President have on
your consideration of the clear and convincing standard for ruling
out mens rea, state of mind, or criminal intent?

Mr. PARKINSON. Well, I think when we were focusing on state of
mind, it seemed critical to me that we focus not only on the events
at hand, but whatever historical knowledge the person might have
had. And I believed then and believe now that that prior experi-
ence and his activity in campaigns was a relevant factor.

Senator SPECTER. Referring back to Leon Panetta, at 0150, with
respect to this November 21, 1995, meeting, Mr. Panetta said that
the, “hard/soft money breakdown of media fund discussed at all
three meetings. There was always a discussion and examination of
the overall DNC budget and, at a minimum, a reference to the
hard/soft breakdown of the media fund. Recalls gearing up for the
reelection campaign. Meetings were structured around making
presentations to POTUS,” President of the United States, “and
VPOTUS,” Vice President of the United States. “Both were pro-
vided with whatever documents were being discussed, and both al-
ways had something to say. Going on, “POTUS and VPOTUS would
comment on what was being presented to them. Media fund was
the focus of the 11/21/95 meeting, and the purpose was to make
sure POTUS and VPOTUS were aware of what was going on with
the media fund.”

What impact does that have on the state of mind issue?

Mr. PARKINSON. I thought it was very significant.

Senator SPECTER. Why?

Mr. PARKINSON. Obviously, this was not just one meeting. There
were a series of discussions. This was a critical piece of the cam-
paign strategy. This was an indication from someone of very sig-
nificant stature and placement of that process, Mr. Panetta, who
indicated that the President and the Vice President were person-
ally engaged in these discussions.

Senator SPECTER. What did the Vice President say about leaving
the meetings?

Mr. PARKINSON. The Vice President said a couple of things, that
he may have left the meeting. He said that he drank a lot of iced
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tea during meetings and it may have caused him to leave the room.
He also indicated that there were——

Senator SPECTER. Drank a lot of iced tea, so he might have left
the room?

Mr. PARKINSON. Correct, and may not have been present when
the critical words were said. He also indicated, as I recall, that
there were frequently interruptions to these meetings.

Senator SPECTER. Well, he says in the addendum at 0148, a
statement to the Vice President and then 10 lines down, “does not
know if he left the meeting while it was going on, for any reason.”
So according to his statement, he was unsure.

Mr. PARKINSON. Correct.

Senator SPECTER. So he postulates drinking a lot of iced tea and
possibly leaving the meetings for a restroom break?

Mr. PARKINSON. That is the way we understood it.

Sel}?ator SPECTER. How did you weigh that in the state of mind
issue?

Mr. PARKINSON. I didn’t personally find that very compelling.

Senator SPECTER. Why not?

Mr. PARKINSON. For one thing, if this was just one meeting in
which this was a one-sentence statement, I may have found it more
compelling. But as I indicated, this was—the evidence indicated
that there was a series of meetings, and to me it would be quite
a coincidence to have missed all of the references to a hard money
component, for that reason.

Senator SPECTER. When the Attorney General declined to appoint
independent counsel as to the Vice President, she used language
which I referred to before which is really prosecutorial discre-
tionary language. But there was no finding that there was clear
and convincing evidence that the Vice President did not knowingly
violate the law.

Wouldn’t that finding be indispensable if she were to accept the
Vice President’s assertion that he didn’t know there was a hard
money component, in the face of the statements of the four wit-
nesses who were at the November 21 meeting, the 13 memoranda,
and the Vice President’s own statements about his experience as a
candidate, and the substance of the Ickes memos having been dis-
cussed in his presence and the presence of the President? Wouldn’t
she have had to make that finding as an indispensable basis for de-
clining?

Mr. PARKINSON. As I recall—and I am sure Mr. Radek can add
to this, but as I recall, in the end she concluded that she did not
have to get to that issue about clear and convincing because she
had agreed with Mr. Radek and Visinanzo’s memorandum that the
falsity element of the offense had not been satisfied, and therefore
she did not have to get to that issue.

Senator SPECTER. Well, the falsity element turned indispensably
on the state of mind, didn’t it? There was no doubt that he had
raised hard money from witnesses who were questioned by the
FBI, correct?

Mr. PARKINSON. Correct.

Senator SPECTER. How many witnesses questioned by the FBI
whom the Vice President had raised money from testified that he
had raised hard money from them?
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Mr. PARKINSON. I don’t—I can’t give you a precise number. There
were some, but there were any number of people that were solicited
who had no idea whether they were talking about hard money or
soft money. So, that number gets a little bit hard to

Senator SPECTER. Well, there were people who testified that he
raised hard money from them.

Mr. PARKINSON. Correct.

Senator SPECTER. There were some, and weren’t there also some
who were surprised that their contributions had been allocated to
the hard money account because they were limited to $25,000 total
annually on hard money and they later found out that when the
allocations were made to the hard money account that they had ex-
ceeded the Federal limit on hard money?

Mr. PARKINSON. That is correct.

1 Se{I)latOI‘ SPECTER. And that was money raised by the Vice Presi-
ent?

Mr. PARKINSON. Yes. There is, Senator—just on the clear and
convincing issue, the last footnote of her notification of November
24 does refer to it. It concludes with one sentence that says, “If the
clear and convincing evidence were applicable to this determina-
tion, I would find by clear and convincing evidence that the Vice
President did not lie,” though she did something in the alternative.

Senator SPECTER. But that was not a matter discussed at all in
the lengthy statement of declination, except for a footnote, you say?

Mr. PARKINSON. The best I can recall, that is correct, because she
didn’t find that the fundamental elements of the offense had been
satisfied.

Senator SPECTER. But how could there be a finding that the fun-
damental elements of the offense were not satisfied in the absence
of finding clear and convincing evidence of no criminal intent?

Mr. PARKINSON. We had a lot of discussions about a fairly
nuanced legal point, and that was that in false statement and per-
jury charges, at what point does the clear and convincing standard
apply and how does that relate to the falsity element of a false
statement charge. We had lots of discussions about how that ap-
plied, and it was the conclusion, at least of the Attorney General,
that they were separate and distinct issues. And while you cer-
tainly were focusing on state of mind in assessing whether the fal-
sity element was satisfied, it was not the same question that you
would reach if you had to get to the clear and convincing standard
under the statute.

Senator SPECTER. Well, let’s focus on that for just a minute. The
question was, did the Vice President know that he was raising
hard money, and here you have his denial and an explanation
about iced tea. And on the other side, you have four witnesses and
the fact that some of the people he raised money from did con-
tribute hard money, and others where there wasn’t an express rais-
ing of hard money had it allocated to hard money, and 13 memo-
randa which showed that he was supposed to raise hard money,
and his statement about being experienced, 16 years as a can-
didate, and that even if he didn’t read the memoranda, these were
matters discussed with him and the President.

Now, the question is did he know that he had raised hard money,
because if he did, there would have been a false statement. Now,
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that requires an analysis as to his state of mind as to whether he
knew he was raising hard money. Wouldn’t that conclusively in-
volve the question as to whether, on the totality of that evidence,
there was clear and convincing evidence that he did not know he
was raising hard money?

Mr. PARKINSON. The clear and convincing evidence standard is,
as you well know, the part of the independent counsel statute
which comes into play, and this was the analysis that we ended up
with within the Department only after you find that the elements
of the offense have been satisfied. And then the question is, having
satisfied the elements of the offense, focusing on the individual’s
state of mind, is there clear and convincing evidence that he did
not have the requisite state of mind.

At a certain point, I think the issues do tend to collapse and you
are looking at the same fundamental question, and that is what
was his state of mind. But they are two separate issues. First, you
figure out whether or not the elements of the offense are satisfied,
and then if you do, then you get to the statutory piece relating to
clear and convincing evidence.

Senator SPECTER. But the determination as to whether the ele-
ments of the offense occurred are identical, to wit did he know he
was raising hard money.

Mr. PARKINSON. I think, at bottom, they are essentially identical.
The standards are slightly different. Clear and convincing is in-
tended under the statute to be a higher threshold before you choose
not to seek an independent counsel.

Senator SPECTER. But if the issue is independent counsel and the
question is whether he knew he was raising hard money, it seems
to me to be an inevitable conclusion that the clear and convincing
evidence standard had to be met.

She did find that as to the President and the Vice President on
her December finding, and that was essentially based, as I had
read into the record before, on the advice of counsel argument. You
analyzed that in your memorandum of December 4, and what were
your findings as to that?

Mr. PARKINSON. I concluded—and it is set forth in the memo
from December 4 as well as the Director’s memo to me of December
8—that the advice of counsel defense was fairly strong in this case,
but in my view it was not strong enough to satisfy the clear and
convincing evidence standard under the statute. And I set forth a
number of reasons why I thought this was not that compelling, and
I took some issue with the Department of Justice memorandum
that said this was one of the strongest cases for advice of counsel
defense that they had seen.

Senator SPECTER. And the advice of counsel defense is essentially
in the nature of an affirmative defense, isn’t it, Mr. Parkinson?

Mr. PARKINSON. Yes.

Senator SPECTER. And the reasons you set forth were, number
one, that the advice had never been given directly to the President
and Vice President?

Mr. PARKINSON. There was no direct contact between the lawyers
that they are relying on for the advice of counsel defense and the
principals.
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Senator SPECTER. Well, how can you have an advice of counsel
defense if the advice is not given by counsel directly?

Mr. PARKINSON. It is certainly legally possible to have an advice
of counsel defense, notwithstanding the fact that the advice filtered
through someone else, which is the case in this matter.

Senator SPECTER. But you found that was a reason not to accept
it?

Mr. PARKINSON. That was a reason for me to conclude that the
advice of counsel defense was not as strong as I thought others
were.

Senator SPECTER. And a second reason you have in your memo,
to try to boil it down and wrap it up a little sooner here, is that
both of these lawyers had substantial interests in terms of their
representing the Democratic National Committee and the Clinton-
Gore campaign?

Mr. PARKINSON. That is correct. I mean, a fundamental strength
of an advice of counsel defense is that the attorneys who are giving
the advice are disinterested. And in our view, they were not disin-
terested in this case.

Senator SPECTER. And one of them even had some qualifications
as to the advice of counsel defense?

Mr. PARKINSON. That is correct.

Senator SPECTER. And what was that qualification?

Mr. PARKINSON. It wasn’t so much a qualification as it was, as
a I recall, the difference between—there was a question about elec-
tioneering message versus express advocacy which was a critical
issue in this case, and one of the attorney’s advice was—it ap-
peared to us to be miscommunicated to the principals, which raised
some question about the viability of relying on an advice of counsel
defense.

Senator SPECTER. What was miscommunicated to the principals?

Mr. PARKINSON. I note on page 4 of my memo there is an indica-
tion that the legal advice of Sandler and Utrecht may not have
been getting through. Sandler and Utrecht stated that they had
consistently applied the electioneering message legal standard, not
the express advocacy standard, when they reviewed the content of
the DNC ads. Yet, virtually every other witness recalled Sandler
and Utrecht’s advice in terms of express advocacy.

And I conclude saying, while the DOJ memo concludes this in-
consistency is not significant, certainly it raises some question
about whether the attorneys’ advice was being heard and heeded.

Senator SPECTER. Especially in the context that neither the
President nor the Vice President dealt directly with those attor-
neys?

Mr. PARKINSON. That is correct.

Senator SPECTER. Senator Torricelli.

Senator TORRICELLI. Thank you, Mr. Chairman, very much.

Mr. Parkinson, do you see the FBI’s role in this process as advi-
sory to the Attorney General?

Mr. PARKINSON. That is correct, Senator.

Senator TORRICELLI. Is it unusual for the FBI to give advice to
the Attorney General in such an instance?

Mr. PARKINSON. It certainly wasn’t in the last several years, no.
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Senator TORRICELLI. Do you consider the Attorney General to be
bound by your advice?

Mr. PARKINSON. No.

Senator TORRICELLI. Was it unusual for the Attorney General to
solicit advice from the head of the Criminal Division or Public In-
tegrity, her principal aides, and the FBI, and where there was con-
flicting advice she made her own judgment?

Mr. PARKINSON. Not unusual at all. It was typical.

Senator TORRICELLI. Do you in your mind believe that there is
any question about the integrity of Janet Reno or her operating in
the national interest in having solicited independent advice and
then having, to the best of her abilities, made a judgment?

Mr. PARKINSON. No, I do not.

Senator TORRICELLI. Do you have any information indicating that
the Attorney General was not acting with integrity, consistent with
her responsibilities?

Mr. PARKINSON. No.

Senator TORRICELLI. Indeed, given the imprecise standards of the
campaign finance laws and some of the conflicting interpretations
and facts, wouldn’t it be understandable that the Attorney General
might be receiving different conclusions and different advice from
her assistants and other prominent officials in the Justice Depart-
ment and the FBI?

Mr. PARKINSON. That would certainly be expected.

Senator TORRICELLI. It would be expected. So, indeed, as this
evolved is really what one might have anticipated?

Mr. PARKINSON. I think that is correct in terms of differences of
opinion and advice.

Senator TORRICELLI. Is there any reason to believe that Mr.
Radek in writing his memorandum was not adhering to the highest
professional standards and acting with integrity in reaching his
own conclusions based on law?

Mr. PARKINSON. No, I do not, Senator.

Senator TORRICELLI. Indeed, while you might disagree with Mr.
Radek’s conclusions, as an attorney, having read them, I find them
plausible. If I do not agree with them in each instance, I can under-
stand how a well-reasoned person operating in good faith could
reach these conclusions even if I don’t agree with all of them. Do
you find yourself in the same position that I find myself?

Mr. PARKINSON. I often found myself in that position.

Senator TORRICELLI. I think there are several of Mr. Radek’s
points that bear being read into the record. Respond to them if you
find them appropriate. Responding to Mr. La Bella’s report, Mr.
Radek writes, “The report leaps to the outrageous conclusion that
the Public Integrity Section has engaged in a results-oriented anal-
ysis to protect the White House when it asserts that different
standards have been applied to the various campaign finance mat-
ters that have arisen under the Act.”

Do you have any reason to believe that different standards are
being applied to different people who were being evaluated under
the provisions of the Act or, Mr. Parkinson, do you think that the
standard would seem to be fairly evenly applied, even if you do not
agree with all of the interpretations of the Department?
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Mr. PARKINSON. Generally, I thought they were evenly applied.
I did have quibbles occasionally along the way.

Senator TORRICELLI. As we all would. But, in fact, anyone assert-
ing that there was a results-oriented analysis, that would indeed
be outrageous, given the integrity of the people involved and by
your own statement that this seemed to be evenly applied.

Mr. PARKINSON. I never concluded that this was results-oriented.

Senator TORRICELLI. No, I am not suggesting that you did. I am
simply soliciting your help.

Mr. Radek goes on to cite, referring to the La Bella report, that
“There is absolutely no specific and credible information suggesting
that the President committed a crime with respect to any of these
matters. The report identifies none, but rather lists a series of pro-
vocative and speculative, hypothetical questions it asserts should
be answered.” Clearly, hypothetical questions are not a standard
under the Act for reaching any conclusion.

With, I think, reference to the Vice President, Mr. Radek con-
cluded that the report was so superficial that he was at a loss as
to how to respond. I might point out that had I been writing the
report, that is exactly the word that I would have used, “super-
ficial.”

Now, let me get to the question of these meetings and the Vice
President. Being a fair man, I am certain you put this into some
context before reaching your own conclusions. For the committee’s
purposes, what is the volume of memoranda the Vice President re-
ceives on a weekly, monthly, or annual basis?

Mr. PARKINSON. I don’t know the answer to that, but I would as-
sume that it is enormous.

Senator TORRICELLI. You are the committee suggesting your own
belief that it is credible to assume that the Vice President did read
a specific memorandum. Presumably, if the Vice President were re-
ceiving two memoranda a week as opposed to 2,000, or 500 memo-
randa a year as opposed to 10,000, it would have some bearing on
the credibility of whether he read an individual memorandum.

Mr. PARKINSON. I think there is no question about that, and I
want to correct one thing that you said, Senator Torricelli, and that
is that I was not saying that I found—that I concluded that he read
a particular memorandum or didn’t read a particular memo-
randum. The issue on the table was whether or not there was rea-
son for further investigation. I don’t think we were in a position at
that time, nor should we have been in a position to reach ultimate
conclusions as to what he saw and what he didn’t see.

Senator TORRICELLI. But if indeed it could be concluded that the
Vice President, having received an enormous number of memo-
randa, could not possibly have read them all and was likely to have
only read a portion of them, that would go to the question of
whether or not there was credible information that the Vice Presi-
dent knew about the hard/soft money combinations.

Mr. PARKINSON. No question about it.

Senator TORRICELLI. And indeed we are unable in the committee
today to establish the context and the volume of this material and
how likely it was.

Would it surprise you to know that as the Chairman of the
Democratic Senatorial Campaign Committee, memoranda have
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been prepared for me about every State in the Union that has a
senatorial election this year? I would assume that I am much more
involved in the daily events of the management of those campaigns
than the Vice President, who has other responsibilities in his own
campaign.

Would it surprise you to know that I could not cite for you a sin-
gle formula of hard/soft money or the determination to use such in
any State in the Nation, although such memoranda have been pre-
pared for me as late as yesterday?

Mr. PARKINSON. No, it would not.

Senator TORRICELLI. The meeting that was held where allegedly
this hard/soft split was discussed in the presence of the Vice Presi-
dent, how many people were in that meeting?

Mr. PARKINSON. It appears that there were approximately 15
people in that meeting.

Senator TORRICELLI. Fifteen. Now, unaided by access to contem-
poraneous statements or other written material, how many of those
people were able to recollect whether there was a specific discus-
sion of hard/soft money-raising?

Mr. PARKINSON. Four.

Senator TORRICELLI. And they were?

Mr. PARKINSON. They were the ones that I mentioned before—
David Strauss, Leon Panetta, Bradley Marshall, and Brian Bailey.

Senator TORRICELLI. Well, indeed my information is Mr. Strauss
only remembered this after having seen contemporaneous writings.

Mr. PARKINSON. I believe that is correct, but he did——

Senator TORRICELLI. So now we are down to three. Mr. Marshall
apparently later recalled making the statement, but initially when
asked did not do so. Is my information accurate on that count?

Mr. PARKINSON. I think that is accurate. I would have to double-
check the investigative summary.

Senator TORRICELLI. OK, now we are down to two. I am aware
of Mr. Panetta. Who was the other one?

Mr. PARKINSON. Brian Bailey.

Senator TORRICELLI. Are you certain of that, Mr. Parkinson?
That is not consistent with what I have.

Mr. PARKINSON. Well, that is what is set forth in the investiga-
tive summary, and I have no

Senator TORRICELLI. Well, you know what? I will give you the
benefit of it, but we have now established that there were 15 peo-
ple in the room. I am aware of specific information that one person,
Mr. Panetta, remembered a discussion of hard and soft money, and
he remembered it only in the second conversation. When initially
asked, he didn’t recall it either.

So now we are being asked to believe that the Vice President, ar-
guably the second busiest person in the room with the most other
things under consideration, remembered a hard/soft money discus-
sion, although people specifically involved in the campaign with
specific responsibilities for hard/soft money did not remember this
discussion. Some of those directly involved in the question did not
remember the discussion until seeing contemporaneous statements
written and presented to them. The Vice President remembered
this, but none of the others did, with the exception of Mr. Panetta,
who only remembered it upon the second time being asked. It ap-
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pears to me the Vice President is not being held to an unusual
standard; he is being held to a unique standard that strains credi-
bility.

Mr. PARKINSON. My response is simply as I said

Senator TORRICELLI. Well, it is not required, but if you want to
make a response.

Mr. PARKINSON. No, that is fine. I think my assessment is laid
out in the memo.

Senator TORRICELLI. In your memorandum, in fairness to the
Vice President, while I recognize this is not the standard for ap-
pointment of the counsel, nevertheless I think it should be said the
following is written, “There appears to be a consensus that the
facts as known would not warrant prosecution.” This is in reference
to a false statement.

Is that indeed the conclusion that is in your report?

Mr. PARKINSON. That is correct.

Senator TORRICELLI. Mr. Parkinson, I take it as a member of this
committee that this hearing is of considerable importance and that
you would do the same.

Mr. PARKINSON. Absolutely.

Senator TORRICELLI. And you have paid considerable attention to
this meeting?

Mr. PARKINSON. When you say “this meeting,” what are you re-
ferring to?

Senator TORRICELLI. This hearing.

Mr. PARKINSON. Sure.

Senator TORRICELLI. During the course of this hearing, are there
three elements that must be reached in the appointment of an
independent counsel?

Mr. PARKINSON. Well, it comes in different stages, but to trigger
an independent counsel preliminary inquiry, there are three.

Senator TORRICELLI. OK, and in my questions to Mr. Radek and
yourself, how many of the three have I referred to? Do you know?

Mr. PARKINSON. You certainly have referred to specific informa-
tion. And I may be missing the thrust of your question, Senator.

Senator TORRICELLI. Here is my point, Mr. Parkinson. It is not
to embarrass you. The Vice President of the United States was
asked some years after attending a meeting in which, based on my
political experience, he probably was there to show interest in the
campaign, encouragement to people who were working on the cam-
paign by exercising some interest, but feigning considerable other
interest, about a specific piece of information.

Although there were 15 people in the room, we can establish
with certainty that one person, upon being asked on a second in-
stance, recalls the issue at question. You have been in this room
considerably less time with considerably greater knowledge, I think
greater interest, and yet are unable to recall two of the three spe-
cific elements required for the offense being discussed that I made
reference to them during this meeting.

I am not raising that because I believe it is a failure of you to
take this hearing seriously or of your recollection, but to put in
some context of fairness what it is the Vice President of the United
States is being expected to recall. Indeed, I believe you were correct
when you wrote on the issue of false statements, whether or not
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the Vice President could be expected not only to remember the con-
versation but ever to have read these memoranda, that no prosecu-
tion credibly ever could have been obtained, and in my judgment
never should have been pursued.

Thank you, Mr. Parkinson, for your time. Thank you, Mr. Chair-
man.

Senator SPECTER. Thank you, Senator Torricelli.

Senator Sessions.

Senator SESSIONS. Mr. Chairman, I will just ask a couple of ques-
tions.

With regard to the decision on independent counsel, you and Di-
rector Freeh did not agree with the Attorney General’s decision, is
that correct?

Mr. PARKINSON. That is correct. There were several occasions. I
don’t know which

Senator SESSIONS. And it is your testimony today that you have
no evidence of improper influence or motivation on behalf of the At-
torney General?

Mr. PARKINSON. That is correct.

Senator SESSIONS. And you don’t know what went on and who
she has talked to or anybody else?

Mr. PARKINSON. No, other than I know who she talked to within
the Department when she was present at a meeting.

Senator SESSIONS. But you don’t know if she was talking to
Charles Ruff or the White House or the President or the Vice Presi-
dent or his counsel or anybody else about these matters?

Mr. PARKINSON. No.

Senator SESSIONS. You just don’t know?

Mr. PARKINSON. Don’t know.

Senator SESSIONS. How long have you been with the FBI?

Mr. PARKINSON. I have been with the FBI almost 5 years.

Senator SESSIONS. That is all I have.

Senator SPECTER. Mr. Parkinson, when you take up the issue
Senator Torricelli did that a conviction is unlikely to occur, is that
in any way a standard which is to be used to determine whether
there ought to be an investigation by independent counsel?

Mr. PARKINSON. No, it is not, Mr. Chairman, and the last sen-
tence after the sentence that he referred to says, “But that is not
the issue before us,” and I think:
| fSeI}f%)tor SPECTER. That was the sentence that Senator Torricelli
eft off?

Mr. PARKINSON. Well, that was the concluding sentence after the
one that he mentions, and I think that is critical. I mean, this is
not—we are not discussing whether or not we were at a point of
making any prosecutable case. That is not the issue; it wasn’t the
issue then.

Senator SPECTER. On a preliminary inquiry, you don’t have ac-
cess to a grand jury. You don’t have access to subpoenas. The in-
vestigative scope is very limited.

Mr. PARKINSON. That is correct.

Senator SPECTER. And it is very limited because there is a statu-
tory intent by Congress of an approach that there ought to be very
little investigation done by the Department of Justice before an
independent counsel comes in.
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Mr. PARKINSON. That is precisely why the statute withholds
some of the most fundamental investigative tools during prelimi-
nary inquiries.

Senator SPECTER. So that it is hardly to a consideration by the
Attorney General on following the statute and appointing inde-
pendent counsel as to what the ultimate outcome is going to be.
That is entirely speculative, but in any event not an appropriate
standard for the Attorney General’s consideration.

Mr. PARKINSON. Right. That, in my view, is an exercise of pros-
ecutorial discretion, and the statute and certainly the legislative
history makes absolutely clear that that is not appropriate.

Senator SPECTER. Mr. Parkinson, when Senator Torricelli tried to
reduce your witnesses from four to I don’t know how many, if Mr.
Strauss has his recollection refreshed by a written memorandum,
then as a matter of law doesn’t he have a recollection?

Mr. PARKINSON. In my view, that becomes quite compelling. He
not only has a recollection, but he has a contemporaneous notation
that describes it.

Senator SPECTER. Well, focusing just on the recollection, never
mind your view or my view, the law is that if a witness refreshes
a recollection from a document, then he has a recollection.

Mr. PARKINSON. That is correct.

Senator SPECTER. And when you talk about Bailey and Marshall,
unless your reports are wrong, Bailey, “recalls individuals dis-
cussing hard and soft money at the meeting.” That appears on page
0149. And Leon Panetta, quote, “hard and soft money breakdown
in the media fund was discussed at all three meetings,” at 0150.
And Bradley Marshall said that the spending side of the DNC
media campaign was involved, which was 35 percent Federal hard
money.

Mr. PARKINSON. That is correct, and I believe the investigative
summary is accurate.

Senator SPECTER. So there were four witnesses who testified
about hard money being discussed in the presence of the Vice
President.

Mr. PARKINSON. That is correct.

Senator SPECTER. Mr. Parkinson, when you come to your conclu-
sion that reasonable people can draw different judgments as a vast
generalization, that is pretty hard to disagree with. We are about
to question Mr. Radek on a number of the specifics, and where the
statute calls for a preliminary inquiry based on information and he
substitutes “evidence,” that is a pretty big distinction, isn’t it?

Mr. PARKINSON. It potentially is. I obviously have read the ex-
change with Mr. La Bella and Mr. Radek. In this case, I think
when Mr. Radek says he was using the terms interchangeably, I
think he is accurate that sometimes that was done.

Senator SPECTER. It is sometimes done to interchange “evidence”
with “information?”

Mr. PARKINSON. It is important, obviously, to interpret the stat-
ute as written, and the statute refers to information.

Senator SPECTER. Well, there is a tremendous difference between
evidence and information. Evidence is material which comes into a
court of law to make a determination of fact. Information may or
may not have that level of reliability.
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Couldn’t reasonable people disagree about using a standard of in-
formation, which the statute specifies, as opposed to a much higher
standard of evidence?

Mr. PARKINSON. I think the bottom line is that when the stand-
ard was applied, I think everybody understood what the statute re-
quired. But, yes, there is a significant difference between informa-
tion and evidence. I don’t question that at all.

Senator SPECTER. And when Mr. Radek’s memorandum picks up
the issue of, on looking at a preliminary inquiry, that conduct could
not have been willful violation of the law and thus could not be
prosecuted criminally, and the memorandum is submitted by Mr.
Robinson, his superior, to the Attorney General saying that is a
wrong standard—you don’t consider state of mind on a preliminary
inquiry—can reasonable minds differ on that that the statute spe-
cifically excludes state of mind to determine whether there is a pre-
liminary inquiry?

Mr. PARKINSON. I guess I am not sure how to answer whether
reasonable minds can differ. I think there were a lot of reasonable
minds engaged in this, but I think Mr. Robinson had the standard
correct.

Senator SPECTER. Well, there is a standard of if reasonable peo-
ple disagree, and if no reasonable person would disagree as a mat-
ter of law if a case is thrown out, not a matter for the jury—you
don’t let a jury speculate if reasonable people would not disagree.
And Senator Torricelli was asking you if Mr. Radek was reason-
able, and I am not contending he is not reasonable, but I am look-
ing at a series of factors that he made critical decisions here which
were patently unreasonable; that reasonable people could not dis-
agree; that evidence is different from information; that the statute
calls for state of mind not to be considered on the determination
of a preliminary inquiry.

That is correct, isn’t it?

Mr. PARKINSON. That is correct.

Senator SPECTER. And that when you take up the subject of state
of mind, there has to be clear and convincing evidence, not the ex-
ercise of prosecutorial discretion saying never mind. The prosecutor
may decide not to pursue it for a lot of reasons, but that is not the
same as finding clear and convincing evidence that there is no
criminal intent, right?

Mr. PARKINSON. That is correct.

Senator SPECTER. OK, thank you very much, Mr. Parkinson. It
was nice talking to a real lawyer. Thank you.

Mr. PARKINSON. Thank you, Mr. Chairman.

Senator SPECTER. Mr. Radek, would you come back, please?

Mr. Radek, you have a very distinguished career as a public serv-
ant, and I don’t think it makes any difference who appointed you
or whose pleasure you serve at. The question really is on a line-
by-line analysis of a lot of tough legal concepts what is an appro-
priate judgment here. Was there an appropriate exercise of discre-
tion as a matter of congressional oversight? If you have a motiva-
tion to succumb to pressure if the Attorney General’s job may be
in the balance, that is a factor of objectivity of judgment, if that
is going to be a consideration.
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You were quoted in the New York Times on July 6, 1997. I will
read you the paragraph. “Radek, a bluff, cheerful man of 54, was
unwilling to discuss details of the ongoing investigation when I
spoke to him, but he was happy to defend the Justice Department’s
ability to investigate the executive branch. ‘The independent coun-
sel statute is an insult,” Radek said. ‘It is a clear enunciation of the
legislative branch that we cannot be trusted on certain species of
cases.””

Is that an accurate quotation?

Mr. RADEK. Yes, sir.

Senator SPECTER. As a generalization, you don’t think very much
of the independent counsel statute, to put it mildly.

Mr. RADEK. I was very happy to see its demise, Mr. Chairman.

Senator SPECTER. And before its demise, what did you think of
it?

Mr. RADEK. I didn’t like the statute. The fact that it was an in-
sult was not as important to me as the damage I thought it did
to our system of Government.

Senator SPECTER. Why?

Mr. RADEK. Well, it set up a pseudo fourth branch of Govern-
ment, one that was not responsible to the body politic.

Senator SPECTER. What do you think of the media?

Mr. RADEK. What do I think of the media?

Senator SPECTER. Yes. They are the fourth branch of Govern-
ment, I thought.

Mr. RADEK. Oh, I am sorry. Let’s make this one the fifth.

Senator SPECTER. This would be the fifth branch of Government.

Mr. RADEK. You are absolutely right, Mr. Chairman.

Senator SPECTER. The media was there before the independent
counsel statute.

Mr. RADEK. You are absolutely right, and I apologize to my
friends in the media.

The fact is that it set up a system in which the checks and bal-
ances set up by the Founding Fathers simply did not work, and it
was to the disadvantage of the investigators. Everybody was sub-
ject to political criticism and no one was responsible to the body
politic, and I thought that for that reason the law was just a real
bad concept, and I think I had a lot of agreement in this body.

Senator SPECTER. But you took an oath to uphold the law, Mr.
Radek.

Mr. RADEK. Yes, sir, I did, and I——

Senator SPECTER. Not to make the law, not to disagree with the
law, but to uphold the law.

Mr. RADEK. That is absolutely right, and I did the very best I
could at all times. And I think I administered that law about as
well as it could be administered. I know you disagree with that.

Senator SPECTER. Well, you started off with a pretty negative
view of the law, as you have just said.

Mr. RADEK. Yes, sir, and can I point out

Senator SPECTER. Usurpation of power, Founding Fathers. If you
were sitting here in a confirmation proceeding, you might not pass.
You are making law, not interpreting law, judge.

Mr. RADEK. I don’t think we have to worry about my being here
for a confirmation proceeding, Mr. Chairman.
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Senator SPECTER. I don’t know about that, but I think you are
right. We don’t have to worry about it. We will just await the
events and see what happens.

Mr. Radek, when you use a standard of—the statute talks about
credible information, you use a standard of evidence. Isn’t that a
very far reach, information and evidence being very, very different?

Mr. RADEK. They aren’t, Senator, in the context of the inde-
pendent counsel statute, because you have to take the phrase as a
whole. I mean, what the statute says is specific information from
a credible source. Specific information from a credible source is evi-
dence. Now, the fact that I may have said at times specific evi-
dence, specific and credible evidence, credible evidence, is simply a
redundancy.

What the statute says and what I have consistently applied—and
I think you will find no one to dispute this—is that we have to base
the information on—or the independent counsel statute has to be
triggered by information that is more than rumor, innuendo, specu-
lation. It has got to be facts, and facts generally can be referred to
as evidence because they have to be in some way provable or not.
And your interpretation that I meant admissible evidence just
couldn’t be further from the way it was, Mr. Chairman.

Senator SPECTER. But, Mr. Radek, evidence means admissible.
That is what evidence means.

Mr. RADEK. No, it doesn’t, because then what would inadmissible
evidence be?

Senator SPECTER. Evidence which doesn’t come in.

Mr. RADEK. You just called it evidence, Mr. Chairman. That is
what it is. Evidence is facts. Some of it is admissible, some of it
isn’t.

Senator SPECTER. Do you think that when the Congress wrote
the language of the specificity of the information received and the
credibility of the source of information that those words were used
unadvisedly?

Mr. RADEK. No, I don’t. I think actually that was a pretty good
standard. If you are going to have an independent counsel act to
be triggered by something, it seems to me that that was a pretty
solid and well-thought-out limitation.

Senator SPECTER. When you start to talk about inadmissible evi-
dence, you are really talking about a non-sequitur. Once it is con-
cluded to be inadmissible, it is not evidence, although it could be
evidence and be excessively prejudicial, so that there is some evi-
dence which is not admissible, inadmissible evidence, even though
it does qualify as evidence.

Mr. RADEK. Mr. Chairman, let me respond by saying I have
spent a good deal of professional life inside Federal grand juries.
Every fact that we present to that grand jury we consider to be evi-
dence. Some of it is blatant hearsay, some of it is less than sub-
stantiated, but it is information that the grand jury needs to know.
That is evidence. It is information; it is information that is based
upon fact.

And the only reason I use the word “evidence” instead of “infor-
mation” in some instances, besides the fact that it is wordsmithing
and I don’t want to be too repetitious, is to connote that what we
mean here is facts and not just speculation and innuendo.
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Senator SPECTER. Well, Mr. Radek, with all due respect, you are
not accurately citing what is presented to grand juries. Grand ju-
ries get a lot of materials which are not evidence, a lot of hearsay,
a lot of material which would not come into a court.

Mr. RADEK. We simply disagree on the definition, Senator. But
I can assure you, please believe that from the beginning to the end,
the standard that was applied—and Mr. Parkinson just said the
same thing—the standard we applied was the statutory standard,
specific information from a credible source.

Senator SPECTER. Well, Mr. Radek, I do not accept that. I do not
accept that at all. I do not accept that when you talk about evi-
dence instead of information, but I am interested to hear what you
were doing. I am interested to hear what the Chief of the Public
Integrity Section was doing requiring evidence instead of informa-
tion. That is a big distinction to me. And we may disagree on it,
and I have my rule and you have yours.

Turning to your memorandum to Mr. Robinson dated August 5,
on page 18 where you say, “That conduct could not have been a
willful violation of the law and thus could not be prosecuted crimi-
nally”—and Mr. Robinson picks that up in his memorandum to the
Attorney General dated August 25 at page 4 and says, “In Public
Integrity’s version of the ‘may have violated the law’ standard, in
my view, issues of ‘state of mind required for violation of criminal
law involved’ that any violation could not have been a willful viola-
tion”—and then he says a little further down, “considerations of
this matter are prohibited by the Independent Counsel Act until
such time as a preliminary investigation has been commenced.
Under section,” et cetera, “state of mind considerations are not
even to be considered.”

Is Mr. Robinson correct about the appropriate legal standard?

Mr. RADEK. Yes, he is, because state of mind considerations are
not to be considered during the preliminary analysis, only after a
preliminary investigation.

Senator SPECTER. So you were corrected on that?

Mr. RADEK. Yes, sir, to the extent that my remark may have
based a decision or recommendation on state of mind. But I am un-
able to find it in my memo. You said it was page 19?

Senator SPECTER. Page 18 in your memo and page 4 in his
memo.

Mr. RADEK. I am sorry.

Senator SPECTER. Mr. Radek, you gave considerable weight to
the advice of counsel defense. What is your view as to the testi-
mony of Mr. Parkinson on that point?

Mr. RADEK. Well, I agree with Mr. Parkinson that the problem
of the lack of total neutrality of the attorneys somewhat weakens
the state of—or I mean the advice of counsel defense. And, in fact,
that was an integral part of my memorandum.

But you have to understand, Mr. Chairman, that I didn’t think
this was a crime. I mean, I didn’t think that we had a criminal vio-
lation here, and so all of the other issues that were sort of involved
in that—it was sort of intuitive to me that there couldn’t be crimi-
nal intent in a case where I didn’t believe anybody could under-
stand that this would be a crime.
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Senator SPECTER. Well, how about the false statement issue for
the Vice President?

Mr. RADEK. Well, the false statement issue for the Vice President
was something else, but that didn’t involve advice of counsel.

Senator SPECTER. So you thought essentially the advice of coun-
sel point was an irrelevancy because there was no crime to begin
with, so advice of counsel wasn’t necessary?

Mr. RADEK. Well, it is not irrelevant because there were clearly
those who disagreed with me, including the Attorney General, that
there might be a potential crime here.

Senator SPECTER. But so far as you were concerned, if you start
out with a conclusion that there is no criminal conduct here in any
event, that is the beginning and end. Wouldn’t that be a short
memorandum to the Attorney General, no crime involved?

Mr. RADEK. My view is expressed early and often as to—and we
are speaking merely about the Common Cause allegation here that
the use of soft money to buy the issue ads was never going to be
a crime until the Federal Election Commission ruled on the issue
and said that it was going to be a crime; that it would be no only
impossible for anyone to form criminal intent, but until the FEC
said it was a crime, it wouldn’t be. That was my position and I ex-
pressed it whenever asked.

Now, what flows from that is the fact that I believed that no one
could possibly form criminal intent because the law was so unclear
that there was no real prohibition. And the fact of a—or the ele-
ment of a knowing violation of the law was necessary to get a con-
viction in an FEC case.

Senator SPECTER. What did you think of the conclusion of Mr.
Robert Litt, Principal Associate Deputy Attorney General, in con-
cluding that the evidence did not meet the clear and convincing
standard of the Act to decide that the Vice President did not know-
ingly make a false statement?

Mr. RADEK. I disagreed with it, but I respected it, like many
other opinions of Mr. Litt’s and others in the discussions.

Senator SPECTER. Senator Torricelli asked questions about other
independent counsel appointments. Were you involved in the ap-
pointment of independent counsel for Secretary of Labor Alexis
Herman?

Mr. RADEK. I was.

Senator SPECTER. I questioned the Attorney General about this
in this room at some length and found it really an inexplicable ap-
pointment. In her statement appointing an independent counsel,
she says this among other things: “While I cannot conclusively de-
termine at this time that any of these allegations are credible,
much of the detail of the story he has told has been corroborated,
though none of it clearly inculpates Herman.” And she goes on, “Al-
though our investigation has developed no evidence clearly dem-
onstrating Secretary Herman’s involvement in these matters and
substantial evidence suggesting that she may not have been in-
volved, a great deal of Yene’s story has been corroborated. We are
thus unable to conclude that he is not credible.”

With those findings that the evidence against Secretary Herman
was not credible, how in the world was it justified to appoint inde-
pendent counsel as to her?
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Mr. RADEK. The discussion that you are talking about there, Sen-
ator, is one part of the information, and that is Mr. Yene. He made
certain allegations and there was much debate about whether or
not he was believable, he was a credible source of information.

Senator SPECTER. Well, what was his role? He was the person
who is supposed to have provided the money?

Mr. RADEK. He was a person who was involved in many of the
transactions. He was more a witness to the transactions than deep-
ly involved in any of them. But he told a story, and most of our
preliminary investigation involved whether or not we could corrobo-
rate his story. And his story, to the extent we could investigate it,
was corroborated, not to the extent that we still believed he was
totally credible, but not to any extent that we could dismiss what
he said. And so we were left in a situation where further investiga-
tion was required.

Senator SPECTER. Well, I took a look at the Herman matter and
it seems to me incredible. She was exonerated by independent
counsel, which, of course, is not the standard. But to have the prin-
cipal antagonist here and make findings that there could not be a
determination that Yene’s allegations are credible, not just him but
the allegations, and though none of it clearly implicates Herman,
and then substantial evidence suggesting that she may not have
been involved—the Herman independent counsel looks to me like
a make-weight to start to build up a record. Look at all these peo-
ple the Attorney General has found independent counsel for. Inde-
pendent counsel Ray made a finding as to Mr. Nussbaum that
there was hardly any basis for independent counsel having been
appointed.

And I only mention it tangentially and briefly because I don’t
think it makes a point that because seven independent counsels
had been appointed that this is a rigorous standard on the appoint-
ment of an independent counsel.

Senator Sessions.

Senator SESSIONS. Thank you, Mr. Chairman.

Well, Mr. Radek, you had no doubt, regardless of everything else
we have said, that this was a major issue of importance to the Na-
tion. This fundraising issue had been part of the last-minute cam-
paign issue and important to the newly elected President and Vice
President.

Mr. RADEK. No doubt whatsoever.

Senator SESSIONS. And you are aware that that called for—well,
I would agree with the Chairman and the FBI Directors and many
others that you were compelled to require an independent counsel.
But assuming you were not and it was just discretionary as to
whether or not to have an independent counsel, if the Department
were to be able to keep the case, it was going to have to conduct
it with the highest degree of professionalism, objectivity, and ag-
gressiveness consistent with the law. Wouldn’t you agree?

Mr. RADEK. I agree.

Senator SESSIONS. So you decided to keep the case?

Mr. Radek. I didn’t decide to keep the case.

Senator SESSIONS. You didn’t give it to the independent counsel.
The Attorney General, at your recommendation, decided to keep it
in the Department.
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Mr. RADEK. It is not within my discretion to give things to an
independent counsel. It is not necessarily within the Attorney Gen-
eral’s discretion, although she could have a regulatory independent
counsel. The statute requires certain things to have or not to have
an independent counsel.

Senator SESSIONS. Well, the Attorney General——

Mr. RADEK. Senator, I am sorry to interrupt, but again I made
recommendations on allegations as they came up. I did not have a
discussion with the Attorney General talking generally about who
should investigate this. It came to me initially.

Senator SESSIONS. And you supervised the investigation and still
do?

Mr. RADEK. No, sir. I haven’t been involved in the supervision of
that since shortly after Mr. La Bella arrived.

Senator SESSIONS. Who is running it now?

Mr. RADEK. Well, her current head of the task force is Mr.
Conrad, and he is supervised by Mr. Gerschel, a deputy assistant
attorney general, and Mr. Robinson, the Assistant Attorney Gen-
eral.

Senator SESSIONS. But if he wanted to interview lawyers and ask
them questions about the case——

Mr. RADEK. That requires certain approvals within the Depart-
ment.

Senator SESSIONS. Are you totally out of the investigation?

Mr. RADEK. I am informed——

Senator SESSIONS. At least the Public Integrity task force?

Mr. RADEK. I am informed of the agenda for their weekly meet-
ings with the Attorney General, and Mr. Conrad calls me for advice
from time to time, as did Mr. Visinanzo.

Senator SESSIONS. Do they work for the Public Integrity Section?

Mr. RADEK. No.

Senator SESSIONS. They are not part of the Public Integrity Sec-
tion now?

Mr. RADEK. I believe they are on my rolls as a detail, but they
are not part of—they are not responsible to the management of the
Public Integrity Section.

Senator SESSIONS. Well, let me just run over some things and
see. Originally, when this matter broke about the Buddhist Temple
controversy, the U.S. attorney’s office in Los Angeles commenced
an investigation, did it not?

Mr. RADEK. It did—it did not. I am sorry.

Senator SESSIONS. Well, it developed a plan to do the investiga-
tion, didn’t it?

Mr. RADEK. It requested permission from the Public Integrity
Section to open an investigation, and that permission was given.

Senator SESSIONS. And how long did they—they developed a plan
of investigation after it was given to them?

Mr. RADEK. I don’t know.

Senator SESSIONS. Well, do you recall stopping that investiga-
tion?

Mr. RADEK. I recall calling Mr. Ziperstein, the first assistant out
there at the time, and telling him that the matter should be trans-
ferred to the campaign finance task force.
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Senator SESSIONS. Do you recall a November 1, 1996, letter to
that office that states the Public Integrity Section—that is you—
responsible for all independent counsel matters, has been assigned
to examine all of the allegations to determine whether further in-
vestigation is warranted?

Mr. RADEK. I recall that well.

Senator SESSIONS. Signed by who?

Mr. RADEK. Me.

Senator SESSIONS. Well, you don’t assign it to yourself, do you?

Mr. RADEK. Sure.

Senator SESSIONS. You are the Chief of the Public Integrity Sec-
tion?

Mr. RADEK. Yes, sir.

Senator Sessions. And you wrote them and said you had been as-
signed to examine these allegations, not by the Attorney General?
She didn’t have anything to do with this?

Mr. RADEK. I don’t know whether she did or not. I was assigned
by Mr. Litt.

Senator SESSIONS. Mr. Litt?

Mr. RADEK. Yes.

1Sfenator SESSIONS. So you were assigned by Mr. Litt, not your-
self——

Mr. RADEK. Yes.

Senator SESSIONS [contining]. To determine whether further in-
vestigation is warranted and whether the appointment of an inde-
pendent counsel might be appropriate. “As it would be necessary in
any matter with potential independent counsel ramifications, your
office should take no steps to investigate these matters at this
time.”

Mr. RADEK. That is correct.

Senator SESSIONS. So you stopped it there in Los Angeles?

Mr. RADEK. I stopped it—well, actually, I didn’t stop it because
they never got started. And, in fact, when I asked them for all their
evidence, they had none. They cited lack of agent resources for not
having conducted any investigation during the several weeks that
they had it.

Senator SESSIONS. Well, on November 30—that was November
1—the Attorney General made her decision not to appoint an inde-
pendent counsel. Do you recall that?

Mr. RADEK. In response to a letter from Congress, I believe, yes.
I don’t know the

Senator SESSIONS. Did you advise her on that?

Mr. RADEK. Yes, I am sure I did.

Senator SESSIONS. Well, let me ask you, between the time you
stopped the Los Angeles attorney’s office and the time 30 days later
she made this decision to not go forward, what was done in the in-
vestigation?

Mr. RADEK. Well, first of all, Senator, there was no decision ever
made not to go forward. In fact, the Hsi Lai Temple matter to
which you refer was investigated vigorously and eventually re-
sulted in the conviction of Maria Hsia.

Senator SESSIONS. Well, between the time of this 30 days and the
time you indicated she made her decision that she was not going
to appoint an independent counsel at your recommendation, what
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evidence was gathered? You said none had been done by the U.S.
attorney’s office.

Mr. RADEK. My understanding is that subpoenas and interviews
began immediately upon the receipt of that thing to the task force.

Senator SESSIONS. Well, was the FBI involved in it then?

Mr. RADEK. About then, yes.

Senator SESSIONS. During this 30-day period when you made the
decision and the recommendation, had the FBI participated in this
investigation at all? And I will advise you I understand they did
not.

Mr. RADEK. I understood from Mr. Gallagher’s testimony earlier
that the meeting he says happened in December was to get the FBI
involved. My impression was they were involved before that, but he
may be right. I just don’t recall.

Senator SESSIONS. Were witnesses from the Temple interviewed?
Did you review their reports of interview, the FBI 302’s?

Mr. RADEK. During that 30 days, I am sure I did not, no, Sen-
ator. But eventually, of course, they were interviewed and Ms.
Maria Hsia was prosecuted for the——

Senator SESSIONS. Some were interviewed, but some had fled the
country by then, had they not?

Mr. RADEK. I don’t know that they fled the country before they
were interviewed. Clearly, there were witnesses who fled the coun-
try before the Hsia trial, and we tried to get them back, “we” being
the Department of Justice.

Senator SESSIONS. Well, I want to go back and ask you to be ex-
plicit. You are in charge of one of the most important investigations
in the country involving the President and Vice President of the
United States. You advised the Attorney General not to appoint an
independent counsel. She formally declined on November 30, 1996.
I would like to know what interviews and investigation had been
done prior to you advising her of that specifically.

Mr. RADEK. Senator, the November 1996 response was a re-
sponse to a letter from Congress. It was about the allegations made
in a letter from Congress. It had little or nothing to do with what
we were investigating in the task force, except to the extent that
it set forth the same things.

And so when you ask me what was done on the Hsi Lai Temple
investigation, I will be glad to tell you that everything was done
and it ended in a prosecution. If you ask me what was done during
that first 30 days that caused a letter to say no independent coun-
sel, I can say nothing because the two were not related closely.

Senator SESSIONS. Well, I want to talk about the process here,
is what I am talking about. And I am talking about whether or not
we should have had an independent counsel, which I think the
facts in this brouhaha and spasm we are now in is absolute proof
of why we should have had one. And I would like to know at the
time she made that opinion whether or not any witnesses had been
interviewed, and I would like for you to name who they were.

Mr. RADEK. I cannot name, and I guess I have to answer I don’t
know just based on my recollection, Senator.

Senator SESSIONS. Were John Huang or any Democratic National
Committee officials interviewed?
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Mr. RADEK. I brought John Huang and his counsel in very early,
but I think it was probably after this.

Senator SESSIONS. Now, there was a video of this event, was
there not?

Mr. RADEK. I believe there was.

Senator SESSIONS. How soon did anyone inquire about that video
and where it was?

Mr. RADEK. I don’t know.

Senator SESSIONS. The video would have shown exactly what the
Vice President knew and did and said if it had been—or least what
he said and did.

Mr. RADEK. And did, yes.

Senator SESSIONS. Wouldn't it?

Mr. RADEK. Yes, it would.

Senator SESSIONS. It would have been valuable evidence.

Mr. RADEK. It is valuable evidence.

Senator SESSIONS. Where is it?

Mr. RADEK. I don’t know.

Senator SESSIONS. Do you think it may have been recovered had
the agents moved immediately and perhaps the Los Angeles U.S.
Attorney’s office hadn’t been stopped?

Mr. RADEK. I think that the task force moved more quickly than
the U.S. attorney’s office would have, but that is my opinion.

Senator SESSIONS. Well, let’s just say it this way. In that 30 days
of November after you stopped them and it was under your super-
vision, this investigation was under your supervision, what did you
do to investigate?

Mr. RADEK. It is more accurate to say that we took the case from
them. It is not accurate to say we stopped them. But that aside,
this case was handled as a task force matter. It was investigated,
and it was investigated vigorously. I can’t recount for you what was
done in the first 30 days of that investigation. I am sorry.

Senator SESSIONS. Well, my information is nothing was done of
significance. Witnesses fled, the video disappeared, records were
shredded. You don’t dispute that, do you?

Mr. RADEK. Actually, I do. I don’t know that there is any evi-
dence that there were records shredded in the Hsi Lai Temple case,
and I don’t think there were any witnesses who fled during those
first weeks. But that is my best recollection.

Senator SESSIONS. Well, in 1997 we had had a basic view by the
Vice President, and I think the Attorney General, that this was soft
money and it wasn’t covered by the law. Isn’t that correct?

Mr. RADEK. Are we talking about the Hsi Lai Temple?

Senator SESSIONS. Yes.

Mr. RADEK. The soft money had nothing really to do with that,
except as it might have caused us a problem with respect to foreign
contributions. The real problem in the Hsi Lai Temple case was
conduit contributions, a concept I know you are familiar with.

Senator SESSIONS. Well, I know that. But at any rate, in Sep-
tember of 1997 the Washington Post reported $120,000 of money
solicited by Vice President was, in fact, deposited in hard money
accounts. And you were in charge of conducting a 30-day review of
that with the task force, is that correct?
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Mr. RADEK. That is not related to the Hsi Lai Temple matter, un-
less I am confused, Senator.

. Senator SESSIONS. Well, I am just going through all the matters
ere.

Mr. RADEK. If you would—the hard money/soft money mixup,
and I will call it a mix-up and I will explain why I will call it a
mix-up, occurred with relation to the Vice President and Presi-
dent’s phone calls from Federal properties, potential violations of
607, the Pendleton Act. It was

Senator SESSIONS. I am familiar with that, but I guess my point
to you is in 1997, we had this shake-up, this blow-up, when we
found out that the excuse on the phone call money was not valid.
There was hard money involved, isn’t that correct, and La Bella
was appointed?

Mr. RADEK. La Bella came in as a result of the press finding out
before the task force and the FBI that those contributions that had
been—some contributions that had been solicited by the Vice Presi-
dent and possibly the President had been converted from soft
money accounts to hard money accounts by the DNC.

Senator SESSIONS. And that had to be a source of embarrass-
ment.

Mr. RADEK. Absolutely.

Senator SESSIONS. Well, how was it that the press finds out what
you are supposed to be investigating?

Mr. RADEK. My understanding is that the information was con-
tained in documents that the FBI had in its possession, but that
they had not had a chance to review because there were technical
problems with the document software that the FBI had and the at-
torneys were unaware of it.

Senator SESSIONS. Now, was Mr. La Bella—when he was brought
in to head the investigation, was that part of Public Integrity or
was that part of an independent Department of Justice task force?

Mr. RADEK. Well, it evolved. When Mr. La Bella was ap-
pointed——

Senator SESSIONS. What was he told that he was going to do?

Mr. RADEK. Well, I can tell you what he told me he was told and
I can tell you what I was told. Mr. Litt, who was primarily giving
instructions as to management issues at this time, told me that I
was to supervise Mr. La Bella. He told Mr. La Bella that he was
not to be supervised by me. You can see where this might have
caused some misunderstandings and didn’t get Chuck and I off on
the right foot. Eventually

Senator SESSIONS. Not a good step if you are trying to maintain
public confidence in your Department of Justice investigation of
your ultimate supervisors.

Mr. RADEK. I don’t think it really hurt the investigation any, but
it sure caused some misunderstandings between Mr. La Bella and
I

Senator SESSIONS. Well, it hurt public perception. I will just tell
you why. Let’s note a few things. On September 9, 1997, your Pub-
lic Integrity Section attorneys that were investigating the matter
sent a letter to Vice President Gore’s chief legal counsel and they
solicited his opinions about whether or not the law had been vio-
lated. Isn’t that right?
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Mr. RADEK. In independent counsel matters, we invariably do
that, Senator.

Senator SESSIONS. And they affirmatively sought out whether or
not there had been, “any contemporaneous advice of counsel con-
cerning the solicitation of contributions on Federal property,”
among other things you asked.

Mr. RADEK. Yes, we would do that routinely in an independent
counsel matter. We are reliant upon the subjects because we have
no compulsory process.

Senator SESSIONS. And then on September 29, 20 days later, you
advised the Attorney General to proceed to a preliminary inquiry
before deciding the independent counsel issue. And as part of this,
you cite a footnote of your letter that Vice President Gore’s per-
sonal counsel had urged the same process to negate any, “appear-
ance,” in reaching a conclusion prior to having such investigation.

Mr. RADEK. I am sorry?

Senator SESSIONS. You noted in your footnote that Vice President
Gore’s counsel joined with you in the recommendation to the Attor-
ney General that there be a preliminary inquiry. Is that right?

Mr. RADEK. I guess so. I wouldn’t have said it if it wasn’t true.

Senator SESSIONS. So then on October 2, a few days later, you
drafted another memo to Mr. Robinson, who was the Chief of the
Criminal Division, regarding the matter. And on page 2 of that
memo you stated, “We have discovered evidence from which it can
be inferred that the Vice President may have known at the time
he made his fundraising telephone calls that the DNC needed hard
money to keep its message on the airwaves.” Does that sound
right?

Mr. RADEK. Yes, sir.

Senator SESSIONS. But you later recommended no independent
counsel be appointed. Did you discover any other specific informa-
tion to refute this evidence?

Mr. RADEK. Oh, sure, we discovered a lot. We did a preliminary
invlestigation, and you have the memorandum that sets for the de-
tails.

Senator SESSIONS. I am not sure it is as strong as you would sug-
gest. On November 30, a month later, a month-and-a-half later per-
haps, Mr. La Bella wrote a letter to the Attorney General through
Mark Richard and stated that his task force—were you operating
another investigation, in addition to his task force?

Mr. RADEK. No, sir.

Senator SESSIONS. Well, he wrote to Mr. Richard that his task
force was requested by you to halt their own investigation into
these matters, and that as of the same date the “investigation re-
mains on hold at the request of Public Integrity.” Why did you ask
Mr. La Bella to back off, especially when the Attorney General
brought him on board on September 16 to lead this aggressive in-
vestigation?

Mr. RADEK. I am not familiar with that document, Senator. Can
you tell me what I was asking him to back off of?

Senator SESSIONS. On November 30, Mr. La Bella wrote, through
Richard, that his task force was requested by you to halt their in-
vestigation of these matters, suspend them. This is a quote from
his letter of November 30, “On November 21, I received the first
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draft of Public Integrity’s memorandum on VPOTUS,” Vice Presi-
dent of the United States, “calls.” I am quoting now: “This is the
first write-up I have seen regarding the facts developed by Integ-
rity’s inquiry. As structured, I have no role in the preliminary in-
vestigation of the President’s calls from the White House, except
for my attendance at his interview on November 11, 1997. Nor
have I been provided copies of the key documents referenced in
Public Integrity’s memorandum. Thus my analysis, such as it is,
and reaction to Public Integrity’s memorandum is very limited. I
must give deference to the instincts and judgments of prosecutors
and investigators who conducted and participated in the prelimi-
nary inquiry.”

Then in footnote 7 he quotes the suggestion on page 11, footnote
10, of the Public Integrity draft that the task force is continuing
to look at the Democratic National Committee’s allocation practice
is somewhat inaccurate. “The task force was halted at the request
of Public Integrity because they feared it might chill those who
were talking voluntarily with POTUS and VPOTUS investigators.
The investigation was halted at the time when the task force was
attempting to interview high-level DNC employees, the very people
who might have shed some light on the contact with the White
House and the essence of the Common Cause investigations. This
investigation remains on hold at the request of Public Integrity.”

So did you stop that investigation, and if so why?

Mr. RADEK. I stopped it because during the early course of our
preliminary investigations on the President and the Vice President,
witnesses expressed reluctance to talk because they felt they were
subjects of the Common Cause allegation investigation. But they
were willing to talk on the preliminary investigation which had a
90-dday window as long as that investigation was not moving for-
ward.

There was also a resource issue with respect to needing attorneys
and agents to conduct the preliminary investigation within a cer-
tain window of time. But I assure you that window of time was
short and they went back to what they were doing shortly there-
after.

Senator SESSIONS. Well, this is the second incident of you, I
would suggest, stopping an ongoing investigation. And I find it
strange and disingenuous that the person the public had all been
told was conducting the investigation was stopped and not allowed
to pursue the investigation.

Mr. RADEK. Well, the person who was conducting the investiga-
tion was never stopped from thoroughly investigating any allega-
tion, and I believe he so testified, Senator Sessions. But to the ex-
tent that there was a temporary halt, I admit that it was done, but
I thought it was necessary.

Senator SESSIONS. So you stepped in and took over and started
making decisions, contrary to the opinion of the attorney the Amer-
ican public had been told was going to conduct this investigation.

Mr. RADEK. I don’t know that it was contrary to his opinion, but
the Attorney General left the determination of independent counsel
matters with the Section because of our experience with it.

Senator SESSIONS. Well, I will just read you again what he said.
“The task force”—that is La Bella’s group—“was halted at the time
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when the task force was attempting to interview high-level Demo-
cratic National Committee employees, the very people who might
have some light to shed on contact with the White House, the es-
sence of the Common Cause allegations.” Do you disagree that he
was not happy?

Mr. RADEK. Oh, no.

Senator SESSIONS. It doesn’t sound like he was happy to me.

Mr. RADEK. No. I am sure he wanted to do this job because that
is what he did, and I would have been unhappy if I were him, too.
But I can assure you it was a temporary halt.

Senator SESSIONS. Well, as far as I knew and as far as any
American knew, Mr. La Bella was going to conduct this investiga-
tion according to his best judgment as a professional career attor-
ney. And now we find out that a high-level appointee of the Attor-
ney General is intervening and stopping it, isn’t that correct?

Mr. RADEK. I am not an appointee of the Attorney General, Sen-
ator, and I didn’t stop him for very long.

Senator SESSIONS. Well, you stopped him and he was not happy
about it. In 1998, the investigation began to focus on whether the
Vice President lied to investigators during the November 11, 1997,
interview, and this issue was brought to the forefront by La Bella’s
July 16, 1998, report to the Attorney General reviewing his strong
recommendations that an independent counsel be appointed.

The key point I would like to focus on with you is the follow-up
investigation was conducted not by a task force attorney, but by
one of your assistants, Mr. Ainesworth, wasn’t it?

Mr. RADEK. Mr. Ainesworth was detailed to the task force, Sen-
ator.

Senator SESSIONS. Who detailed him to it?

Mr. RADEK. I did. I hired him onto the task force. Many of the
task force attorneys are detailed from Public Integrity.

Senator SESSIONS. Usually, a task force attorney gets to decide
who his own attorneys are, doesn’t he?

Mr. RADEK. At the time I hired him, I was in charge of the task
force.

Senator, let me correct one thing that you have said, and that
is the fact that the Vice President may have made false statements
to the FBI. That information came from the Vice President through
his counsel, Jim Neil. It was not investigated because it was
brought to anyone’s attention in the La Bella memorandum.

Senator SESSIONS. Well, regardless, that was the investigation.

Let me ask you this. During the follow-up interview of the Vice
President himself, it was not done by Mr. La Bella or any other at-
torney from the task force. It was done by Mr. Ainesworth, isn’t
that correct?

Mr. RADEK. Mr. Ainesworth was on the task force. And, in fact,
all of the independent counsel matters that were conducted during
this investigation were conducted jointly by the task force and the
Public Integrity Section.

Senator SESSIONS. Well, who was the head of the task force?

Mr. RADEK. I believe by that time it was Mr. Visinanzo.

Senator SESSIONS. He wasn’t in on the interview?

Mr. RADEK. No, and neither was I. It was determined to let the
trial attorneys do it.
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Senator SESSIONS. Who determined that?

Mr. RADEK. I think Mr. Visinanzo.

Senator SESSIONS. He didn’t even appear himself at the inter-
view?

Mr. RADEK. No, and to the extent that Mr. La Bella and I at-
tended the early interviews, it wasn’t all that useful either. The
trial attorneys and the agents should have been conducting these
interviews and that is the way it went.

Senator SESSIONS. And back at the first interview of the Vice
President, you issued directions about what subjects would be cov-
ered and what were not, isn’t that correct?

Mr. RADEK. I issued no limitations, except that it was agreed
generally that we would confine ourselves at that time to the inde-
pendent counsel issues.

Senator SESSIONS. Didn’t you direct that there be no further in-
quiries into the Temple matter at that time?

Mr. RADEK. Not that I recall. Do you have something to refresh
my recollection?

Senator SESSIONS. That is my understanding.

Mr. RADEK. I don’t believe that I did. If I did, it would have sim-
ply been to expedite the independent counsel matter. Again, the
rules of that interview were not set too firmly, but it was clearly
our intention simply to conduct the preliminary investigation under
the independent counsel statute at that time and to conduct other
interviews later. And I think Mr. La Bella testified we weren’t
ready to do the whole panoply of questions on the President or the
Vice President or a whole lot of other people at that time.

Senator SESSIONS. Well, I would just say, Mr. Chairman, that I
believe at best this was a herky-jerky, uncoordinated investigation
that should have been placed in the hands—if it were kept in the
Department of Justice, which I think was wrong, but if it had been
it ought to have been placed in the hands of a top-flight profes-
sional prosecutor who should have been allowed to do this job to
pursue the facts.

Ultimately, the Attorney General and the Public Integrity Chief
would be involved in any decision to charge, but the question and
concern I have is that the management of the investigation, the
gathering of the facts, was systematically frustrated and not pro-
ceeded with effectively. And I think that was wrong. I think it has
embarrassed the Department of Justice, and I think it should em-
barrass Mr. Radek.

Senator SPECTER. Thank you very much, Senator Sessions.

We will continue the matter. We still have the memorandum of
FBI Director Freeh to get into, the memorandum of Director Freeh
recommending independent counsel and the memorandum of Direc-
tor Freeh regarding the conversation between Messrs. Radek and
Esposito, and the conversation between the Attorney General and
the Director of the FBI. And we hope to move into those matters
shortly after we come back from recess in 10 days.

Mr. Radek, we may want you to come back, depending on the
testimony of Mr. Esposito.

Senator SESSIONS. Mr. Chairman, I would note one more matter
that frustrated
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Senator SPECTER. Before you do, I just want Mr. Radek’s state-
ment as to his willingness to come back.

Mr. RADEK. I will not say that I am happy, Mr. Chairman, but
of course I will come back.

Senator SPECTER. Thank you.

Mr. RADEK. And I will answer any questions.

Senator SESSIONS. I will pass on that.

Senator SPECTER. That concludes our hearing.

Mr. RADEK. Thank you.

Senator SPECTER. Before we conclude, the statements of Chair-
man Hatch and Senator Thurmond will be included in the record.
. [The prepared statements of Senators Hatch and Thurmond fol-
ow:]

PREPARED STATEMENT OF HON. ORRIN G. HATCH, A U.S. SENATOR FROM THE STATE
OoF UTAH

The Judiciary Committee has long been interested in the issues surrounding the
application of the Ethics in Government Act—the Independent Counsel statute—and
in particular, how that Act has been applied to the fundraising abuses which oc-
curred during the 1996 presidential elections. The application of the Independent
Counsel statute raises very serious issues of public confidence in the enforcement
of our laws and in our institutions of government. As such, they are an important
area for Judiciary Committee oversight.

This Committee, in fact, was the first Committee to formally call for the appoint-
ment of an Independent Counsel for the 1996 campaign finance scandal, having
done so back in 1997. We held several hearings on the issues underlying the debate
and explored the critical questions of whether the Attorney General was required
to appoint an independent counsel under the mandatory provisions of the Act, and
the related question of whether, in any case, she should appoint an independent
counsel under the discretionary provisions of the Act due to inherent conflicts of in-
terest.

During my questioning of the Attorney General, I made it clear that she was in-
herently conflicted in investigating the President and Vice President. Now, evidence
uncovered by this Committee, under the joint efforts of myself, Senator Specter,
Senator Grassley and others, demonstrate that Senate Republicans were not the
only ones who felt the Attorney General was conflicted and should appoint an inde-
pendent counsel.

We know now that the FBI Director, the hand-picked lead prosecutor for the De-
partment of Justice Task Force, Charles La Bella, and other senior members of the
Justice Department and the FBI were arguing in favor of the appointment of an
independent counsel, but to no avail. Documents grudgingly turned over to the Jus-
tice Department reveal that senior members of the Justice Department—such as
Robert Litt and the Chief of the Criminal Division, James Robinson, argued in favor
of the appointment of an independent counsel as to at least one or more of the fund-
raising related allegations. Veteran, career prosecutors assigned to the Task Force
felt the same way. Despite this, and despite the strongly held views of the FBI that
an independent counsel was necessary, the Attorney General refused to appoint one.
Indeed, Attorney General Reno has persistently suggested that the law prohibited
her from appointing an independent counsel.

We will try to get to the bottom of that decision. Part of the problem appears to
be an overly narrow and constricted interpretation of how to proceed under the stat-
ute and a failure to analyze the facts as a whole.

There is also evidence that considerations besides the facts and the law may have
influenced—consciously or unconsciously—the analysis of the Justice Department.
Documents uncovered by the Committee include a memorandum from the FBI Di-
rector to his Deputy Director, Mr. Esposito, dated December 9, 1996, which reflects
the fact that Mr. Radek—Attorney General Reno’s preferred lead investigator—
made comments that there was a lot of pressure on him because the Attorney Gen-
eral’s job may hang in the balance or words to that effect. Such comments are pro-
foundly disturbing. As difficult as it may be, the Attorney General and her staff
must put justice and the fair, impartial application and enforcement of the law
ahead of their personal careers. The fact that senior officials within the Justice De-
partment felt pressure only underscores the inherent conflict of interest she and the
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Justice Department had in investigating allegations against the President and Vice
President.

The documents are also disturbing in that they reflect a seeming inability of the
Justice Department to reassess their early conclusions in light of new facts. The doc-
uments confirm what I have been saying for years—that rather than apply the law,
Reno’s inner circle saw it as their mission to search for new reasons not to appoint
an independent counsel even when additional facts call into question past rationales
for not appointing one. For example, new evidence surfaced in the investigation of
potential false statements by Vice President Gore that could not be ignored by some
senior members of the Justice Department—yet still the Attorney General did not
appoint an independent counsel. The witnesses may address this in more detail, but
the discovery of additional notes of meetings, memos to the Vice President and wit-
ness testimony provided compelling evidence that further investigation was nec-
essary into whether the Vice President made false statements when he told the Jus-
tice Department task force that he was not aware of the hard money component of
the media fund.

Not only did the Attorney General reject the views of Mr. Parkinson, the FBI Di-
rector, and Mr. La Bella on this score, but senior members of the Justice Depart-
ment also concluded that an independent counsel was appropriate on this issue.

In a November 22, 1998 memorandum to the Attorney General, Mr. Robert Litt
advised that, whether or not there was ultimately an indictable case, he could not
conclude on the existing evidence that there was clear and convincing evidence that
Vice President Gore did not possess the requisite intent to be guilty of making a
false statement.

At this critical stage in applying the Independent Counsel statute, it was incum-
bent upon the Attorney General to focus on the facts—and not simply prefer one
set of inferences over another.

There are serious questions to be answered here concerning whether, in the end,
the Justice Department and the Attorney General did their jobs. I commend Senator
Specter and the other members of the subcommittee for their diligence.

PREPARED STATEMENT OF HON. STROM THURMOND, A U.S. SENATOR FROM THE
STATE OF SOUTH CAROLINA

Mr. Chairman: I am pleased that we are holding this oversight hearing today re-
garding the 1996 campaign finance investigations. We have with us two men who
have been actively involved in the details of the investigation and of the debate
within the Administration over whether to seek an Independent Counsel.

From the beginning, F.B.I. under Director Freeh was convinced that this inves-
tigation of 1996 fundraising irregularities should not be handled within the Depart-
ment and that an Independent Counsel must be appointed. He made this clear to
the Attorney General in meetings and in memoranda that the Department has
made every effort to prevent from becoming public.

The conclusion he reached was based on a straightforward approach to the law
and the facts. The primary reason for the Independent Counsel statute was to have
an outside prosecutor investigate potential wrongdoing by top Executive Branch offi-
cials when the Attorney General would have a conflict of interest. The standard was
clearly met. For example, it was reported in the media this past weekend that Mr.
Radek told the F.B.I. very early in the investigation that the Attorney General’s job
may hang in the balance. This is a classic example of a conflict of interest that
makes the need for a special counsel more clear.

The investigation has gone forward within the Justice Department, but it has
never been aggressive or effective. For example, John Huang, who funneled at least
$1.6 million of illegal contributions to the Democratic Party in 1996, received proba-
tion, which only covered charges that predated the 1996 campaign.

I find it particularly unfortunate that the Chief of the Public Integrity Section,
who is here today, has always been a major impediment to the appointment of an
independent counsel. Of all people, he should understand how critical it is to main-
tain the people’s confidence in the fairness and impartiality of our system of justice.
It is clear that the only way to restore public trust in this investigation is to appoint
a special counsel, and I again urge the Attorney General to do so.

Senator SPECTER. That concludes the hearing.
[Whereupon, at 12:53 p.m., the subcommittee was adjourned.]
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OPENING STATEMENT OF HON. ARLEN SPECTER, A U.S.
SENATOR FROM THE STATE OF PENNSYLVANIA

Senator SPECTER. The Senate Judiciary subcommittee on Depart-
ment of Justice oversight will now proceed. We had scheduled this
hearing at 11 a.m. to accommodate the schedule of the ranking
Democrat, whom I am advised is due to be here shortly. But in
view of the limited time available, with witnesses having other
commitments this afternoon, and the parties having their caucus
luncheons, we are going to proceed now with opening statements,
with the expectation that Senator Torricelli will arrive before we
call our first witness.

This hearing today is going to pursue the question of the rela-
tionship between the Department of Justice generally and the FBI
specifically on campaign finance investigations, with particular
focus on the memorandum from Director Freeh to Mr. Esposito
which was the subject of our hearing on May 24.

We are going to be pursuing the matter further because Mr.
Esposito is present today, and in the interim we have found that
Mr. Esposito’s notes reflected the presence of Mr. Gangloff at the
meeting, of the Department of Justice. So we have sought all the
participants of the meeting—Mr. Radek, Mr. Gangloff, Mr.
Esposito, and Mr. Gallagher—to testify on this matter.

This is an important memorandum which has many ramifica-
tions. The report of the General Accounting Office which came out
just yesterday comments about, as they put it, “bitterness,” be-
tween the Department and the Bureau. There is no doubt that the
relationship was poisoned between the Bureau and the Depart-
ment, and the extent of the effect of this memorandum is a key fac-
tor to be considered by the subcommittee.

You have the GAO report commenting that the FBI agents and
the Department of Justice lawyers had feuds and had to be kept
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on separate floors. We have the later turn-down of the Department
of the request by the FBI for a search warrant as to Charlie Trie.

You had the extraordinary event less than a year ago where the
U.S. Marshals went into the FBI quarters at Quantico to get mate-
rials related to Waco. And a question which the subcommittee will
explore is whether the application by the FBI on the very impor-
tant warrant for Wen Ho Lee under the Foreign Intelligence Sur-
veillance Act was affected by this kind of disagreement.

A second critical ramification which this committee is looking at
is the issue of the duty of the FBI, and specifically Director Freeh,
to turn over the memorandum of December 9, 1996, to the over-
sight group. It may well be that there was a duty, even in the ab-
sence of subpoena, for Director Freeh and the FBI to turn over that
memorandum because of its serious import both to the Judiciary
Committee and to the Governmental Affairs Committee, which was
conducting a detailed investigation on these precise subjects all
during 1997.

There is no doubt that Director Freeh and the FBI had a duty
to turn over the memorandum as of April 20, the return date on
the subpoena. It was not made available to the subcommittee until
late in the evening of May 17, and this follows a pattern of docu-
ments being turned over very, very late. And those are issues
which we will consider very carefully.

There is no doubt that Director Freeh had a very difficult posi-
tion in terms of reporting for oversight the information that Mr.
Esposito provided that Mr. Radek had said that there was pressure
on Public Integrity on campaign finance investigations because the
Attorney General’s job was in the balance.

But the Congress gave the FBI Director a 10-year term especially
to insulate him from that kind of pressure. We had the situation
with FBI Director L. Patrick Gray and the pressure put on by the
executive branch, and the Director of the FBI has been given un-
usual tenure by the Congress, with the expectation that the tenure
will give him the status and stature to turn over information for
this committee on oversight. And that is something we intend to
pursue very, very vigorously.

If Mr. Esposito and Mr. Gallagher are correct as to what Mr.
Radek said about pressure and the Attorney General’s job being on
the line, that may well explain why independent counsel was not
appointed. That may well explain the extraordinary finding by the
Attorney General of clear and convincing evidence of no criminal
intent by the President and Vice President on exceeding Federal
spending limits. That may account for the Attorney General’s dis-
regarding evidence of the Vice President raising hard money and
knowing that he was raising hard money. And those are issues
which we shall pursue.

We have requested the appearance of the Attorney General, who
has agreed to come before the subcommittee. We are now working
on a specific date, and we are pushing to have that earlier rather
than later because we believe this matter ought to be concluded as
early as possible.

It was not the timing of this subcommittee to have the matter
come as close to a presidential election, but there is a record of pur-
suit on the Freeh memorandum recommending independent coun-
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sel within a few days after he had sent it to the Attorney General
in 1997. And there is a record of pursuit of the La Bella memo-
randum within 1 week after he submitted it to the Attorney Gen-
eral in July 1998.

And we have been very diligent in pressing this matter so that
there is no delay here and no effort to have this come in the midst
of any sort of a campaign season. But we intend to pursue, as I
say, all the way, and that includes the testimony of Director Freeh.

Let me yield at this time to our distinguished chairman of the
full subcommittee, again with my thanks for his cooperation on this
particular aspect of the subcommittee’s work.

I would like to place into the record a statement from Senator
Strom Thurmond.

[The prepared statement of Senator Thurmond follows:]

PREPARED STATEMENT OF HON. STROM THURMOND, A U.S. SENATOR FROM THE
STATE OF SOUTH CAROLINA

Mr. Chairman: I am pleased that we are holding this oversight hearing today re-
garding the 1996 campaign finance investigations.

These hearings are reaffirming that an Independent Counsel clearly should have
been appointed years ago to investigate the illegal fundraising activities of the 1996
Clinton-Gore Reelection Campaign. Memoranda from F.B.I. Director Freeh dis-
cussing the need for an Independent Counsel, which has recently been quoted in the
press, provides additional proof.

In fact, a Freeh memorandum first revealed a key meeting between the F.B.I. and
Mr. Lee Radek, the Chief of the Public Integrity Section, where Mr. Radek con-
nected the pressure that was being placed on them to appoint an Independent Coun-
sel to the fact that the Attorney General’s job may hang in the balance. Mr. Radek
denies this, but the F.B.I. had no reason to say something that was not true. I be-
lieve the F.B.I.

This meeting is critical because it shows that the Attorney General had an abso-
lute, obvious conflict of interest. If she appointed an Independent Counsel, she may
not be reappointed as Attorney General for a second term. This is the exact type
of situation the Independent Counsel statute was designed to avoid. Mr. Radek un-
derstood her conflict of interest and all of the facts, but he joined with her in oppos-
ing the appointment of an Independent Counsel.

I find it particularly unfortunate that the Chief of the Public Integrity Section has
always been a major impediment to the appointment of an Independent Counsel.
Of all people, he should understand how critical it is to maintain the people’s con-
fidence in the fairness and impartiality of our system of justice. The people have
no confidence in the way this investigation has been handled within the Justice De-
partment, and the recent revelations only reaffirm this.

The only way to restore public trust in this matter is to appoint a special counsel,
and I again urge the Attorney General to do so.

Senator SPECTOR. Senator GRASSLEY.

STATEMENT OF HON. CHARLES E. GRASSLEY, A U.S. SENATOR
FROM THE STATE OF IOWA

Senator GRASSLEY. Well, thank you, Mr. Chairman, for your very
hard work for the last 8 months as you have been pursuing this.
I guess you have been pursuing it for 3 or 4 years, but through this
subcommittee and with the full committee and with the leadership,
trying to get more attention brought to this issue and finally hav-
ing it done through this subcommittee.

The purpose behind today’s hearing is to determine why the At-
torney General turned down the advice of high-level Justice De-
partment officials in campaign finance investigations. The advice
was to request that an independent counsel be appointed. From the
documents we have read, the entire FBI from top to bottom favored
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such an appointment. So did the Attorney General’s own hand-
picked lead attorney and his subordinates. All vehemently sup-
ported such an appointment.

The primary opponent of the appointment was Mr. Radek. He is
head of the Public Integrity Section of the Justice Department. His
office for many years has had a reputation as a black hole for re-
ferred cases. The vast majority of cases referred are declined. This,
I think, has earned Mr. Radek the nickname of Dr. No.

I think it is fair to reiterate the point made at our last hearing
that Mr. Radek was no fan of the independent counsel law. He may
not have wanted his power to be usurped by an independent coun-
sel. This may be why he fought so hard against those arguing for
the appointment of an independent counsel.

I think it is highly instructive that the inspector general commu-
nity and the U.S. attorney community from all around the country
share the view that Mr. Radek’s shop is a black hole of case refer-
rals. In fact, at a recent monthly meeting of inspectors general, a
very interesting and telling thing happened.

A discussion occurred about how Public Integrity never pros-
ecutes cases. The frustration was shared by a prominent U.S. attor-
ney who happened to be present. That U.S. attorney offered to
serve as an alternative office for the IG community for prosecuting
cases, since Public Integrity is such a black hole. Now, this is an
enormously significant issue, in my view.

We have heard the same thing from the U.S. attorney commu-
nity. No one will deal with Public Integrity because all the hard
work that goes into referral is for naught. It is an extraordinary
step, in my opinion, for a U.S. attorney to tell inspectors general
that Public Integrity is so bad that you can come to me instead for
prosecution. That is a very incredible situation to be in.

I say this to provide the context for this hearing. When so many
high-level officials within the Department of Justice were advo-
cating the appointment of an independent counsel, Dr. No was say-
ing no. It was a very adamant “no.” The question is why did the
Attorney General choose Mr. Radek’s advice over that of Mr. Freeh
and Mr. La Bella and other career prosecutors.

A second question also arises. Prior to August 1998, the Attorney
General used the argument that raising soft money from the White
House was not illegal. After an FEC audit, in August 1998, under-
mined that argument, the Attorney General suddenly changed to
an advice of counsel argument. This switch suggests that the im-
portant thing for the Attorney General was to protect the President
and the Vice President at all costs.

So, Mr. Chairman, it seems to me there is good circumstantial
evidence that the Attorney General succumbed to political pressure
in not appointing an independent counsel. Listening to the advice
of Dr. No might have been expedient at the time, but it has become
quite clear in hindsight, and in oversight, that it might have been
the very wrong decision.

Thank you.

Senator SPECTER. Thank you very much, Senator Grassley.

Senator Sessions.
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STATEMENT OF HON. JEFF SESSIONS, A U.S. SENATOR FROM
THE STATE OF ALABAMA

Senator SESSIONS. Thank you, Mr. Chairman, for your deter-
mined efforts to produce the facts in this matter. It is a matter of
great importance. We are talking about an investigation that in-
volved the sitting Vice President of the United States. It was in the
national newspapers. The matter we are talking about today broke
on the eve of the election and was a remarkable event.

The meeting at issue that we will be talking about today, trou-
bling to me, is that it was the first meeting between high-level FBI
and DOJ officials to investigate campaign finance violations. Yet,
Mr. Radek, who was in charge of that, has difficulty remembering
the details of that meeting. I think it was a very important meet-
ing.
After that meeting, and after Mr. Esposito shared his results
with the Director of the FBI, Mr. Freeh, Mr. Freeh was extraor-
dinarily concerned. In very short order, he asked for and went to
see the Attorney General of the United States. And as I review the
memorandum that he made of that meeting, directed to Mr.
Esposito who was in charge of this investigation, apparently, I be-
come even more troubled, Mr. Chairman, than I have been before.

The language he used to the Attorney General was forceful and
significant. I would suggest he had no misunderstanding of what
he was doing. Mr. Freeh has been around a long time. He under-
stands the prosecution of important cases, and he said some things
that I think ought to be reviewed by us all.

He said, quote—and this is a quote from his memorandum—-“In
fact, I said”—this is Mr. Freeh to Attorney General Reno—“that
these prosecutors should be junkyard dogs.”” Now, that is a phrase
that is used to refer not to an unfair prosecutor, but a prosecutor
of skill and determination who is going to be facing a defense team
that is going to obstruct and resist all the way. And you have got
to be aggressive to pursue, to get the documents, to use the grand
jury, to use subpoenas, to use court orders and contempt citations,
if necessary, to get the truth. And that is what Mr. Freeh told her.
She understood, I trust, precisely what he meant by that.

Then he went on to say in this memorandum of his conversation
with the Attorney General of the United States, “And in my view,
the Public Integrity Section was not capable of conducting the thor-
ough, aggressive kind of investigation that was required.” He went
on to say, “I also advised the Attorney General of Lee Radek’s com-
ments to you,” Mr. Esposito, “that there was a lot of pressure on
him and Public Integrity regarding this case because ‘the Attorney
General’s job might hang in the balance’ (or words to that effect).
I stated that these comments would be enough for me to take him
and the Criminal Division off the case completely.”

And I would agree. Anybody who is in charge of this investiga-
tion who feels pressure and who feels like they can’t do the job, or
suggest it in any way, should not be in charge of an investigation
like this.

He also went on to note, “I also stated that it didn’t make sense
for the Public Integrity Section to call the FBI the lead agency in
the matter, while operating a task force with Department of Com-
merce inspectors general.” That is also a troubling thing to me, Mr.
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Chairman, because based on my experience with the Department
of Justice, when you have a matter of this significance, you want
not the inspector general of the Department of Commerce, an agen-
cy that would have generally less skill in these kinds of matters,
and also be more subject to political pressure. But you would want
the FBI, which is the lead agency for corruption and fraud in the
country, and also an agency, as you noted, that has a Director that
is not subject to removal.

So Mr. Freeh was expressing some legitimate concern here. They
are saying that the FBI is doing this, but we are not. The people
who are doing the interviews are Department of Commerce inspec-
tors general. He went on to note, “These inspectors general are con-
ducting interviews of key witnesses without the knowledge or par-
ticipation of the FBI. I strongly recommend that the FBI and hand-
picked DOJ attorneys from outside Main Justice run this case, as
we would any matter of such importance and complexity.”

Mr. Chairman, the fact that Mr. Radek stopped the work of the
U.S. attorney’s office who initially began to prepare to investigate
this matter, and apparently did little or no investigation of the
facts of the case before advising the Attorney General not to have
an independent counsel, is very troubling to me. I just cannot un-
derstand how that could happen.

The Attorney General had to know that this was a matter of
great national importance. And if she was not going to appoint an
independent counsel, she had to know that there was every de-
mand on her, if she were going to defend the rule of law and justice
in America, to make sure the prosecutors that she selected in the
Department of Justice were independent, experienced and tough,
and willing to take on the challenge. And I feel very sad about it.

It would have been so much better to have an independent coun-
sel, as you recommended, and Senator Hatch and others rec-
ommended. And if you don’t, you have really got to carry the ball
aggressively. That was not done, in my view, and as a result we
have the American people rightly concerned about whether justice
has been done.

Frankly, we ought not to overlook the fact that the ultimate
problem here was the President of the United States, and perhaps
the Vice President who was to be investigated, putting pressure on
the Attorney General, actually holding perhaps her job at bay over
this very decision. And I think that is a matter that ought not to
be lost on the American people, and we have a duty in this Con-
gress to try to make sure that the Justice Department operates
with integrity above all else.

Thank you for your effort.

Senator SPECTER. Thank you, Senator Sessions.

Senator Torricelli, do you care to make an opening statement?

Senator TORRICELLI. Mr. Chairman, I would rather we proceeded
to the witnesses. I have views on this matter, but I prefer to ex-
press them during the questioning.

Senator SPECTER. Fine. Thank you very much, Senator Torricelli.

The scope of this hearing is going to be limited to this memo-
randum and the meetings relating to the memorandum. We have
been requested to limit to that subject because the witnesses have
other obligations today, and there will be a follow-up hearing next



73

week where we will be looking into specific cases where Public In-
tegrity had picked up the cases and what they done with them.

At this time, Mr. Gangloff, would you step forward, please?
Would you raise your right hand?

Do you solemnly swear that the testimony that you will give be-
fore this subcommittee of the Committee on the Judiciary of the
U.S. Senate will be the truth, the whole truth, and nothing but the
truth, so help you God?

Mr. GANGLOFF. I do.

Senator SPECTER. You may be seated. Thank you for joining us,
Mr. Gangloff.

Since the hearing on May 24, we had been informed that you
were present at the meeting with Mr. Radek, Mr. Esposito, and Mr.
Gallagher, since your name appeared on the calendar of Mr.
Esposito. And as soon as we determined that, we made the request
of the Department of Justice that you be present for today’s hear-
ing, and we thank you for joining us.

Do you recollect a meeting on Wednesday, November 20, involv-
ing:
STATEMENT OF JOSEPH GANGLOFF, PRINCIPAL DEPUTY

CHIEF, PUBLIC INTEGRITY SECTION, U.S. DEPARTMENT OF

JUSTICE, WASHINGTON, DC

Mr. GANGLOFF. Senator, I do not recollect a meeting on that spe-
cific date.

Senator SPECTER. Let me finish the question—involving Mr.
Radek, Mr. Esposito, Mr. Gallagher, and yourself?

Mr. GANGLOFF. Senator, I do not recollect a meeting on that spe-
cific date. The only

Senator SPECTER. Do you recollect a meeting among the four of
you on any date?

Mr. GANGLOFF. I am sure that the four of us met on many dates.
Whether there were other people present at the time or not, I can’t
really say.

Senator, I would like to be helpful to you, so if you would let me
just put it into context, I would certainly be happy——

Senator SPECTER. Well, that is fine. You may proceed as you
wish, of course.

Mr. GANGLOFF. Thank you.

Because the problem that I have is in trying to recollect this
meeting, I have looked at the text of this memorandum and tried
to recollect a meeting where this conversation would have occurred.
And the fact is I can’t recollect any meeting where these issues
were presented in this particular way.

So that sort of is my quandary. I am looking back 3% years and
basically trying to find something that is not a unique incident in
terms of meetings. Mr. Esposito, I dealt with quite frequently in
my capacity as legal adviser to the Integrity Committee of the
President’s Council on Integrity and Efficiency, which is made up
of the inspectors general. And I also dealt quite frequently with
Mr. Gallagher.

Senator SPECTER. Well, when you say you cannot recollect any
meeting where the issues were presented in this particular
way




74

Mr. GANGLOFF. Right.

Senator SPECTER [continuing]. Can you recollect any meeting
where there was a generalized discussion, for example, on pressure
on the Public Integrity Section?

Mr. GANGLOFF. Well, not in those words. And, in fact, I would
go so far as to say that were those type of words used, I think I
would have recollected the incident. Pressure in the Public Integ-
rity is, I think, much like atmospheric pressure. It is always
present. You might notice if it were absent, but otherwise you don’t
notice it.

Even as I read this memorandum, I am somewhat perplexed be-
cause not really knowing the—I don’t know—I haven’t followed the
testimony in this matter. I didn’t know until yesterday afternoon
that my presence would be required. But even in reviewing this,
the fact that there is pressure—there is always pressure to do a
good job, and I would see it that way.

The characterization that there was some thought that the Attor-
ney General’s job would be held in the balance seems totally for-
eign to any actual conclusion we could have drawn at the time in
any event, because our conversations even in the hallways would
have been much more consistent with the observation that, as it
often is in the Public Integrity Section, you can’t tell what the con-
sequences of a particular action would be.

In other words, would the appointment of an independent coun-
sel help the Attorney General or others politically, or would it, in
fact, have the exact opposite effect? And I have been in the Public
Integrity Section since January 1981, and I must say that my expe-
rience has been that I can’t recall in that time, under any adminis-
tration, where there has been pressure to reach a particular result
in any particular case.

Senator SPECTER. With respect to your only finding out about
this yesterday afternoon, that is a little surprising because Mr.
McArthur advises me that the request was made for you last
Thursday evening, just as soon as we had received a fax of Mr.
Esposito’s diary which showed your name.

Mr. GANGLOFF. Well, that could be. I was out of the office all day
Friday and I had physician’s appointments on Monday morning.

Senator SPECTER. Well, I would think that in a matter of this
sort they would have let you know early, but let’s move beyond to
the substance.

When you say that it would be indeterminate as to whether ap-
pointment of independent counsel would be interpreted one way or
another, let’s examine that for just a minute. In late November,
about the time a meeting is reflected in Mr. Esposito’s notes, there
was considerable public discussion about whether Attorney General
Reno would be retained for a second term.

May the record show a nod in the affirmative on that?

Mr. GANGLOFF. Yes, I recall that.

Senator SPECTER. And there was considerable talk in the public
domain about a concern which the President had about the fre-
quency of the appointment of independent counsel to investigate
the executive branch, and specifically the independent counsel in-
vestigation run by Mr. Starr. Isn’t that a factor of general knowl-
edge?
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Mr. GANGLOFF. I don’t have a specific recollection of the Presi-
dent having said that. I know there was certainly discussion of the
number of appointments.

Senator SPECTER. Well, then moving beyond whether you recol-
lect the President’s having said it, wasn’t it pretty clearly in the
public domain that there was concern by the President, by the ex-
ecutive branch, of the Attorney General’s having appointed these
independent counsels?

Mr. GANGLOFF. Senator, I will take your word on that. The fact
is—and it may come as some surprise, but working in the Public
Integrity Section, I really don’t follow from day to day the discus-
sions as to whether people agree with or disagree with the policies
of the Department at the higher level.

Basically, at the section level what we are charged with doing is
analyzing allegations, trying to get facts together, and making rec-
ommendations. And the insulation is so great, quite frankly, that
there is no profit—it is not worth the time to read every editorial,
et cetera.

At the Attorney General’s level, and perhaps at Mr. Radek’s
level, it is necessary because people will often question you about
those things. But for someone at my level, specifically, who is in-
volved in the operational aspect of it, I don’t want to know and I
don’t care who says we should do one thing or another.

The two points that come to mind, and I think I really should
make a note of, are, first, we had, as a matter of fact—I was acting
chief at the time—made an independent counsel, or as close as we
could, appointment with respect to the Whitewater matter. So that
is by one way of background.

I also would point out that, as you want to marshall the facts as
to what would cut one way, one of the consequences of appointing
an independent counsel, of course, would be to totally preclude the
use of a grand jury, the issuance of subpoenas, or the use of search
warrants. So the effect

Senator SPECTER. When independent counsel is appointed

Mr. GANGLOFF. No, no, at the time the decision was made, be-
cause at that time if the Department launched into a preliminary
investigation, and when we were waiting for who knows how much
time for a court to make an appointment, the Department, pursu-
ant to the statute, would have been prohibited from engaging in
this more vigorous type of investigation. So someone could certainly
argue that the appointment of an independent counsel would have
that positive effect from the standpoint of the President’s position.

Senator SPECTER. Well, that would be outside the scope of argu-
ment because the Congress had already decided that if the Presi-
dent was to be involved, or the Vice President or certain category
of officials, that the Department of Justice would not make the in-
vestigation.

So you have a preliminary inquiry and you have a very abbre-
viated timetable during which the Department of Justice would not
be authorized to have grand jury subpoenas for the specific purpose
of not getting the Department of Justice very much involved——

Mr. GANGLOFF. Well, you are talking about——

Senator SPECTER. Well, excuse me. Let me finish—but just to
make a very preliminary decision as to whether further investiga-
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tion is necessary, where Congress had set a very low standard to
keep the Department of Justice out.

And when you refer to a time lag on the court appointing inde-
pendent counsel, that is not factually correct. The court had been
very prompt. But whatever time it took, this was the law of the
land

Mr. GANGLOFF. Senator, you are talking about——

Senator SPECTER. Just a minute—had been decided by the Con-
gress. So the question really is in pursuing your awareness of it
that this was not a casual matter. It had been on the front pages
and network television in October about the allegations raised
about both Republicans and Democrats exceeding the spending lim-
its.

Had those matters not crossed your attention?

Mr. GANGLOFF. Senator, you have raised two completely different
issues in your question. The first issue has to do with your re-
sponse to my observation that it would be difficult to decide on
which way of a balance it would fall to launch an investigation or
not. And I simply was pointing out by explaining the independent
counsel procedures, with the same allusion, the fact that it cer-
tainly could be argued that if, in fact, the decisions were not being
made for proper purposes but for political advantage, one could
argue that there was a political advantage that would occur from
either course.

The second issue that you raise is

Senator SPECTER. Would you explain that? What would the polit-
ical advantage be to the President to have independent counsel ap-
pointed?

Mr. GANGLOFF. Well, remember, we are not just talking about an
advantage to the President, but also to the Attorney General, be-
cause that is the focus of your inquiry. But the advantage to the
President, it seems to me, at least arguably, would be that by its
very nature the first thing that the Department could do without
criticism would be run into a 60-day period and a 90-day period of
review. During that period of time, it certainly could be argued
that witnesses could get together, orchestrate their stories, et
cetera.

Then an appointment would be made to a court, which, as a mat-
ter of fact, does not have a reputation for making prompt appoint-
ments. During that period of time, as well as during the previous
120 days, and possibly with an extension inserted, there would
have been no authority with respect to the Department of Justice
to issue grand jury subpoenas, to conduct searches, or to hold
grand jury proceedings.

So that is what I am suggesting. I am not suggesting in any way
that it is dispositive. All I am saying is to hear that the Attorney
General’s job was in the balance, depending on a particular deci-
sion, I am simply telling you that it would be difficult to even spec-
ulate as to which would have the political advantage.

As to the second——

Senator SPECTER. Well, Mr.

Mr. GANGLOFF. Excuse me, Senator.

Senator SPECTER. Go ahead.
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Mr. GANGLOFF. As to the second issue that you raised, the legal
requirements concerning the appointment of an independent coun-
sel, I would recall that when the independent counsel statute that
is at issue was reauthorized, the Department actually urged that
reauthorization be permitted on the basis of consideration of a,
“matter,” as opposed to focusing the statute on a consideration of
allegations against specific individuals.

Congress rejected that approach and instead decided that what
should occur should be that the independent counsel mandatory
provisions would only become implicated upon the reaching of the
“credible and specific” standard with respect to individuals. So
when the analysis is done with respect to mandatory appointment,
the first requirement is that we analyze on the basis of allegations
against the individuals.

Senator SPECTER. Well, that is true, and that is what the Con-
gress had decided. And the statutory framework had been decided
in accordance with establishing the laws of the United States,
which left the Department of Justice out of investigating people
like the President on a charge of exceeding the campaign expendi-
tures, and limiting the role of the Department of Justice very se-
verely not to go to the grand jury, but to look to independent coun-
sel if there were to be a further investigation.

But let’s come to the core issues here, Mr. Gangloff, to see if this
will refresh your recollection. The memorandum has already been
read by Senator Sessions, and the key language here relating to
what Mr. Esposito told Director Freeh that, “Lee Radek’s com-
ments”—“there was a lot of ‘pressure’ on him and PIS regarding
this case because ‘the Attorney General’s job might hang in the bal-
ance’ (or words to that effect).”

When Mr. Radek testified on the 24, he was asked by me—and
this appears at page 20 of the transcript—“So when this memo-
randum refers to the word ‘pressure,” that is a word you might well
have used in the context of lots of pressure on the Public Integrity
Section?” Mr. Radek: “Yes, sir.”

Then on page 22, my question: “All right, so you are saying that
the subject may well have been discussed that the Attorney Gen-
eral’s job was in jeopardy?” Mr. Radek: “It may well have.” My
question: “Well, may well have discussed the Attorney General’s
job was in jeopardy?” Mr. Radek: “It may well have. I don’t recall.
The words ‘hangs in the balance’ do not sound like anything I
would say.”

And my follow-up: “Well, the memorandum says ‘words to that
effect,” but you are saying that there may have been a discussion
that the Attorney General’s job may have been—may be—you said
at that time the Attorney General’s job may be in jeopardy.” Mr.
Radek: “That is possible, yes.”

And then we had a little discussion about what was a narrow
line of disagreement, and continuing on page 23 I said, “The line
of denial is that although you may have said that there was pres-
sure on Public Integrity, and you may have said the Attorney Gen-
eral’s job may be in jeopardy, you did not connect the two.” Mr.
Radek: “That is correct.”

Two questions. Does that refresh your recollection when you hear
Mr. Radek having testified that there may have been language
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about pressure and may have been language about the Attorney
General’s job hanging in the balance, but no connection between
the two? Do you think that you might have been present when
such a conversation occurred?

Mr. GANGLOFF. Senator, let me at least make this, again, obser-
vation. This memorandum is dated December 9, 1996, and I see
that Mr. Freeh is reporting his best recollection of something that
he heard a good 2V2 weeks earlier. So it is quite possible that there
has been some evolution of the language, I will say.

With respect to being at a specific meeting with Mr. Esposito and
raising these specific points, I don’t have a specific recollection. The
fact is the conversation we would have had on an almost daily
basis in our own hallways—to back up just for a second and to give
you some context, I was in Europe when these allegations first
came in, and Lee called me there and said that the allegations had
come in and that it was a serious matter and that when I came
home, you know, that would be the first attention that I should pay
to something, would be to this particular matter.

Certainly, we recognized that with respect to this matter and
half a dozen other, or maybe a dozen other matters, there are im-
plications at a political level. And the Attorney General’s job, I sup-
pose, in some respects is always, “in jeopardy.” But to tie two
things together and say that the outcome or the specific structure
of the work done at the Public Integrity Section is somehow tied
to that is not only something that I don’t remember, but is some-
thing so foreign to my experience that I would suspect that I would
remember.

The other problem that I have even in seeing this memorandum
is a few things that I'd like to note. First, junkyard dogs are not
known for having any judgment. A junkyard dog, when the gates
are closed, eats up whatever comes inside that gate. And I also
want to mention that within the 20 years I have been in the Public
Integrity Section, I have never heard Mr. Radek referred to as Dr.
No.

So the number of assumptions that are being made here are, in
my—you know, having reviewed this for only a day, are in some
respects off the chart. I can’t really reconcile, for example, the sen-
tence in this memorandum which says “it was my recommendation
that the referral take place as soon as possible” with the statement
which is in paragraph five that says “it didn’t make sense for PIS
to call the FBI the lead agency in the matter.”

One expresses a view that it seems that there has been no refer-
ral. The other seems to say that the Department is tagging the FBI
with a leadership role. My suspicion is that whatever transpired
that resulted in the writing of this memorandum is that facts that
occurred after—and I am assuming that some meeting occurred on
or about the 20 of November, which is the date that we focus on—
that some facts occurred during that period of time between then
and the 9 which are flavored here, and in some ways assumptions
are being made that they were facts as known on the 20, but, in
fact, they developed over time.

And, finally, in terms of putting it in context, I checked my
records this morning and I see—which may also explain some of
the distraction of this—that I was also out of the country for a
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week ending on December 12. So whatever happened between that
meeting, assuming that it occurred, and it very well might have,
and the issuance of this memorandum, I am simply suggesting this
would have been a moving matter and that it would be very sur-
prising to me if Mr. Freeh was not receiving information not only
from Mr. Esposito and not only from the Attorney General, but
other information.

And a careful reading of this memorandum doesn’t actually tell
you when particular conclusions were reached by Mr. Freeh,
whether they were before or after this meeting, et cetera. The same
with Mr. Esposito. I would be very surprised to learn that Mr.
Esposito didn’t discuss this matter with Mr. Freeh between the 20
and the 9.

Senator SPECTER. Mr. Gangloff, all of that may be true or it may
not be true.

Mr. GANGLOFF. Right.

Senator SPECTER. But the question is a very narrow one which
does not make any of that relevant, at least as I see it. And the
narrow question i1s what Mr. Radek said to Mr. Esposito. Mr.
Esposito is here to testify to that, as Mr. Gallagher testified. And
I won’t take the time to read you his testimony where he was posi-
tive that Mr. Radek made the comment about pressure on the Pub-
lic Integrity Section, and that pressure was exerted because the At-
torney General’s job was on the line, that there was a connection.
So, that is the context.

And however you may define junkyard dogs, or whatever you
may think about Dr. No or Mr. No, those can all be a subject of
extended discourse. But the point at issue is what was said by Mr.
Radek to Mr. Esposito, and what was the context, which was well
known at that time, that there was speculation that the Attorney
General may not be reappointed, and that there was speculation
and a lot of talk on the front pages and on network news that it
was because independent counsel had been appointed in White-
water and other matters, and that was to the President’s dis-
pleasure.

Now, if those aren’t matters which were brought to your atten-
tion or within your purview so that it would have some effect of
perhaps stimulating your recollection, or stimulating your recollec-
tion when you heard what Mr. Radek said, so be it.

Mr. GANGLOFF. Well, I certainly was aware of the context, and
I appreciate your efforts to refresh my recollection. But it is true
that, as I stated at the beginning, I don’t have a specific recollec-
tion of this conversation. And having reviewed it, though, I do go
the extra step of saying had I heard a conversation that contained
the suggestion that you are now putting on this—I don’t even know
that it 1s really present in the memorandum, frankly, but that had
this nexus suggested and that had this flavor of animosity in terms
of our work with the Bureau at this time, I would be surprised
even 3%z years later to have totally forgotten that.

Senator SPECTER. Well, but there is some apparent recollection
on the part of Mr. Radek at least somewhere down that identical
road. So we will pursue it.

Senator Torricelli.

Senator TORRICELLI. Thank you, Mr. Chairman, very much.
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Mr. Gangloff, I don’t believe that we know each other.

Mr. GANGLOFF. Correct.

Senator TORRICELLI. The questions raised by this panel go to the
professionalism of your office and the integrity of Mr. Radek, so
they are of some substantial importance. So I would like for just
a moment to lay a foundation here so the committee understands
who we are talking to and what perspective you bring to the Sen-
ate on this issue.

When is it that you joined the Department of Justice?

Mr. GANGLOFF. I joined the Department of Justice in 1977 as
part of the Honors Law program. I was graduated from the Univer-
sity of Pennsylvania Law School.

Senator TORRICELLI. So you have served under two Democratic
and two Republican administrations?

Mr. GANGLOFF. Yes.

Senator TORRICELLI. And when did you join Public Integrity in
a senior position?

Mr. GANGLOFF. Well, I joined the Public Integrity Section in
1981. In approximately 1987, I became the Director of the Conflicts
of Interest Crimes Branch, and then in about 1992 I began to serve
as an acting deputy and then in a period of time

Senator TORRICELLI. So you obtained two senior positions in the
Reagan and Bush administrations?

Mr. GANGLOFF. Senator, I am embarrassed to say it exactly this
way, but I never associated

Senator TORRICELLI. I am not holding it against you.

Mr. GANGLOFF. I never associated the political powers with what
was happening in my career.

Senator TORRICELLI. No. I am developing a time line here.

Mr. GANGLOFF. Oh, right.

Senator TORRICELLI. Work with me.

Mr. GANGLOFF. And then in 1993, I became Acting Chief during
about a one-year period and

Senator TORRICELLI. So, in fact, in the advancement of your ca-
reer, the political affiliation of the Attorney General has had no im-
pact on your career and is of no particular moment?

Mr. GANGLOFF. None that I am aware of.

Senator TORRICELLI. Indeed, regardless of whether if Attorney
General Reno had stayed or left last January, you were staying in
Public Integrity in a senior position?

Mr. GANGLOFF. That is absolutely true.

Senator TORRICELLI. During your experience at the Department
of Justice, could you cite for me which Attorney General you have
worked with who has actually named more independent counsels
than Janet Reno?

Mr. GANGLOFF. Well, no, certainly not.

Senator TORRICELLI. Indeed, wouldn’t it be fair to say that Janet
Reno has appointed more independent counsels than all of her
predecessors combined?

Mr. GANGLOFF. That is my recollection.

Senator TORRICELLI. In your experience, in past decisions to
name independent counsels, were all of the Attorneys General, ad-
visers, the FBI, and other people involved in the decision-making
process all of one mind as to whether or not a particular inde-
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pendent counsel should be named or have you witnessed division
in the past?

Mr. GANGLOFF. Well, actually, up until this point I wasn’t really
aware of the FBI playing a role with respect to the recommenda-
tion on appointment because, as I think I indicated earlier in my
testimony, many of us have a passing understanding—certainly,
you have more than that here, but many people have a passing un-
derstanding of what the independent counsel statute required.

But the fact is that it was a very technical statute and that very
frequently the judgment that was being made was one that simply
looked at legal requirements and stacked information against that
to determine whether it was specific, whether it was credible, et
cetera. So my recollection is, and specifically with respect, for ex-
ample, to the Whitewater matter, that the FBI did not play any
role, certainly, vis-a-vis the

Senator TORRICELLI. Typically, the Attorney General would get
advice from her own staff and from senior department heads within
Justice that might be relevant to a case?

Mr. GANGLOFF. Right.

Senator TORRICELLI. But not necessarily the FBI?

Mr. GANGLOFF. Well, not at—not mixing it in at the section level.
So far as I know, there was no kind of preliminary——

Senator TORRICELLI. But Mr. Freeh’s memo actually refers to the
fact that he had provided advice with regard to the Cisneros mat-
ter.

Mr. GANGLOFF. That may be true.

Senator TORRICELLI. Do you know whether or not he provided
advice with regard to the Espy matter?

Mr. GANGLOFF. I don’t know that, I don’t know that.

hSeI;ator TORRICELLI. And the outcome of the Cisneros matter was
what?

Mr. GANGLOFF. Well, there was an appointment made.

Senator TORRICELLI. And what was the outcome of the case

Mr. GANGLOFF. It was prosecuted.

Senator TORRICELLI. To what end?

Mr. GANGLOFF. I don’t know where you want to take me on this.

Senator TORRICELLI. Well, I will get you there directly. Attorney
General Reno has not only appointed more independent counsels
than any of her predecessors, but some have been remarkably un-
successful. And some of us would be of the mind that there has
been a tendency to name independent counsels when they were not
required and perhaps never should have been named.

Mr. Cisneros, for example, had an independent counsel that con-
sumed millions of dollars of the taxpayers’ money, compromised in-
dividuals’ reputations, destroyed a public career, and he pled to a
misdemeanor and a $10,000 fine. Mr. Espy went through a similar
process, consuming millions of dollars, destroying a great public ca-
reer, interrupting the work of this Government and this adminis-
tration, and was acquitted.

This would appear to me to be an Attorney General who was not
naming independent counsels with the greatest reservation, but in-
deed used the law to its fullest extent. I would argue to excess. Per-
haps the bar had not been high enough. In light of this history and
her past use of the statute, it is incredible that anyone would argue
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that indeed it should have been used more than it has already
been, since in some cases where it probably was questionable to do
the statute was employed.

Would you like to respond to that?

Mr. GANGLOFF. Well, as you noted, I have served under Demo-
cratic and Republican administrations, and I will tell you that
there always was at least some point OK amusement at the level
of conversation about the statute because traditionally the Repub-
licans were not in favor of the independent counsel statute. And
certainly under Republican administrations, there were fewer ap-
pointments.

And one of the ironies of that were that those of us who were
familiar with the statute certainly were aware that if you took the
thing and lowered the threshold and basically did not do some kind
of a comprehensive initial investigation, you would ultimately
make so many referrals that the system would collapse. And as a
matter of fact, when the reauthorization was being discussed, one
of the things that we discussed was the irony of the fact that the
way to undo that statute was actually to use it the way that it was
really written because it didn’t make any sense.

Senator TORRICELLI. Well, indeed, that ultimately is what hap-
pened. I have never discussed it with the Attorney General, and I
do not pretend to speak for her, but I would assume that someone
in the Attorney General’s position, having named seven inde-
pendent counsels, several of which resulted in no recommendation
for prosecution would think carefully before doing so again.

The Attorney General might have been thinking that in ap-
proaching yet another one of these judgments, she wanted to be
sure, to a higher degree of certainty, that the facts and the law ac-
tually warranted an independent counsel. Indeed she might have
wanted to be sure that there was at least a chance that that inde-
pendent counsel’s investigation would result in a successful action
by the Department of Justice because the record to date had not
been very good in justifying the public expenditure and the alloca-
tion of the Department’s resources.

Mr. GANGLOFF. Well, if I could just make this point without re-
flecting whether those of us involved in the law thought it was a
good idea or not, the fact is that when the Attorney General ini-
tially took office, she was a strong proponent of the independent
counsel statute. And the fact is that her proposal would have actu-
ally broadened the reach of this statute, as I had mentioned ear-
lier, with respect to covering matters as well.

And I think the fact also is that had the statute covered matters
as opposed to individuals, it would have been much less—the
threshold, the standard, whatever you want to call it, would have
been much less, and there would have been, I think, a very much
stronger argument that could be made that an independent counsel
was required if, in fact, you were focused on matters, which is what
she advocated initially.

Senator TORRICELLI. Now, let’s turn our attention to the day of
this meeting where this discussion took place that has resulted in
these unfortunate allegations.

How many people were in the room on that day, and could you
identify them?
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Mr. GANGLOFF. See, I can’t because I don’t know the specific
meeting. I know that I have had meetings with those individuals.
And as I said, one of the problems is I was dealing with Mr.
Esposito on a frequent basis on other matters as well.

In fact, when I first learned that I was at this meeting with Mr.
Radek, or it was suggested that I might be, I was surprised when
it showed up in his calendar because my recollection was that if I
had been there with Mr. Radek, I probably had met him over there
or been there on other business and that we just walked in.

Senator TORRICELLI. Well, I believe the allegation is that Mr.
Esposito, Mr. Gallagher, Mr. Radek, and yourself were in this
meeting.

Mr. GANGLOFF. Right, but they may—for example, if I had had
such a meeting, I would have a difficult time in my own mind re-
calling whether their general counsel was present.

Senator TORRICELLI. You cannot say with any certainty that you
were there.

Mr. GANGLOFF. Right.

Senator TORRICELLI. If you were there, given the nature of the
conversation that is alleged, you will testify to a certainty you
would have remembered it because it would have been so extraor-
dinary and out of your experience?

Mr. GANGLOFF. Well, the only reservation I want to take with
that is the conversation as it has been reported in other people’s
testimony is not something I am familiar with. What I am familiar
with is this memorandum and the way that it has been purported
to read.

Senator TORRICELLI. I understand.

Mr. GANGLOFF. And what I am saying is the nexus between one
statement and another that appears

Senator TORRICELLI. You would have recalled it?

Mr. GANGLOFF. I would recall it.

Senator TORRICELLI. So you do not have a specific memory of
being at the meeting, but if you had, you would have recalled it be-
cause of the alleged nexus between the two comments?

Mr. GANGLOFF. I think that is true.

Senator TORRICELLI. Mr. Radek does not remember the comment
at all, and Mr. Gallagher remembers it in a different context and
seems to attribute to it a different meaning then that now being
suggested. So we have four professional people allegedly in the
same room listening to the same conversation, and only one of
them—albeit Mr. Esposito—who has been a fine public servant
whom I actually know personally and think is a fine man—only
one of the four has the recollection to which the majority of this
committee is now attaching such a great importance, as opposed to
three of you have who have either a different interpretation, no in-
terpretation, or even no memory.

Mr. GANGLOFF. Well, I just want to say I have worked with Mr.
Esposito for a long time and I respect him very much.

Senator TORRICELLI. Well, I do, too. This is not an attack on Mr.
Esposito. I am simply pointing out that we have very conflicting in-
formation here.
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Mr. GANGLOFF. Well, the additional point that I would go to,
though, is I don’t know, frankly, whether he has made direct state-
ments to the committee, and so what I am saying is

Senator TORRICELLI. Well, we haven’t heard from him yet.

Mr. GANGLOFF. Right, and what I see in this memo—I would just
again issue the caveat, the careful way we tend to deal with things,
which is he is not the one who wrote this.

Senator TORRICELLI. I think that is a good and a fair point.

In the heart of the matter, having now read many of these
memoranda over the course of recent weeks, the statement has
been clearly made by some of your colleagues that in looking at the
people specifically covered by the Act and the allegations made that
the threshold was not reached.

Do you as a professional in the Department continue to share the
judgment that the threshold requirement, as the Attorney General
determined, was not reached as required by the Act?

Mr. GANGLOFF. Yes, I think that that is true. In fact, to the ex-
tent that I do try to pay attention to these things, I still—to maybe
take the risk of going beyond things, what I have always seen as
sort of the point of misunderstanding with respect to the views of
the Bureau and ourselves and those who think of appointment and
not is the difference between actually reading the statute and ap-
plying it consistently and looking for the specific allegations, the
credible allegations against specific individuals, and the other ap-
proach which is simply to say this is a hot potato and I think in
my gut that xyz is true and xyz is false.

The fact is there is a difference traditionally, I think, certainly
in my experience, between the way that investigators and prosecu-
tors view cases. Investigators are supposed to act from the gut,
pursue the leads, ask the questions, and basically push.

The prosecutor is the one who basically has to say is the evidence
there to support a particular conclusion.

Senator TORRICELLI. Is that one of the reasons why indeed
throughout the history of the Independent Counsel Act in both
Democratic and Republican administrations, the FBI as a matter
of routine—the investigators were not in the process, but ulti-
mately decisions through various administrations of both the inter-
pretation was left to prosecutors or senior Justice Department offi-
cials because they had to apply the law to the facts as they ap-
peared?

Mr. GANGLOFF. Well, I don’t—I am not in charge of making those
decisions, but that is certainly

Senator TORRICELLI. I am asking you your experience.

Mr. GANGLOFF. I would think that that certainly is my experi-
ence. And, in fact, my experience and my frustration myself in
being involved with this particularly at the early levels is just as
I think I have expressed, but it was really discussions about two
separate things.

Prosecutors—and I have heard this citation to, you know, career
prosecutors who came out a different way. But the fact is I am not
aware—even including some analysis that was done by our own ap-
pellate division in trying to assess the specificity of these allega-
tions, et cetera, I am not aware of any career prosecutor who had
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familiarity with the statute reaching a conclusion contrary to the
one that was ultimately reached. And, in fact, as I say, the

Senator TORRICELLI. In Mr. Radek’s memo, he used the word
“consensus” of opinion with regard at least to the Vice President.
So indeed, in your experience, you were really independently com-
ing to the same conclusion. You are unaware—it is your testi-
mony—of no prosecutor who held a different judgment.

Mr. GANGLOFF. No, that is not true. It is not any prosecutor. The
fact is there were two sets of prosecutors who were involved, those
who had worked with the statute before and were analyzing some-
thing, as I saw it at least, under the statutory requirements. Then
there was another group of prosecutors who really didn’t have any
familiarity with the statute at all.

The first day that I ever met Mr. La Bella was in Mr. Radek’s
office, and I do recall it because it was one of those kind of con-
versations you tend to recall where he came and said—I made
some remark about the complexity of the matter and he said, well,
I will be gone in 90 days because we will make the appointment.
And I said, welcome to Washington, you will spend 90 days walk-
ing back across the street because there is going to be a lot of meet-
ings on this thing.

Senator TORRICELLI. All right. So to narrow the issue, then, your
judgment of this consensus then is that you do not know of a con-
trary view in the Department from people who knew and had
worked with the statute and applied the facts with regard to the
election allegations who reached a different conclusion than your-
self or Mr. Radek.

Mr. GANGLOFF. Well, again, I want to be precise on this. There
are two standards under the statute. One is mandatory, one is dis-
cretionary. The Attorney General or others may have been getting
advice that said, as a discretionary matter, this is a hot potato, you
should get rid of it, or whatever.

But, certainly, under the mandatory provisions what I saw as the
point of frustration in dealing with it was that the people who were
unfamiliar with the statute were arguing from a non-statutory
standard. Basically, this is a mess, it is at a high level, et cetera,
et cetera. And I believe it is true unanimously—certainly, in my
recollection it is—that those who had worked with the statute and
understood that we were applying a very specific statutory test
were constantly asking the specific question, which is with respect
to an individual

Senator TORRICELLI. And they unanimously came to the same
judgment Mr. Radek came to that the facts and the application of
the statute based on their familiarity with it did not, on a manda-
tory basis, require the naming of an independent counsel.

Mr. GANGLOFF. That is my recollection.

Senator TORRICELLI. Thank you very much for your testimony.

Senator SPECTER. Before yielding to Senator Sessions, just a
comment or two. We will come back in my questioning, if Senator
Sessions doesn’t pick it up, about the competency of Director Freeh
as an attorney, as a judge; Mr. Litt having recommended inde-
pendent counsel as to Vice President Gore; Mr. Robinson having
recommended preliminary inquiries on a couple of those situations.
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And with respect to only one of the four witnesses, Mr. Esposito,
we really haven’t heard from him. We have his hearsay document,
but I think Mr. Gallagher testified very positively about Mr. Radek
having made the comments, with the connection. And you have Mr.
Radek’s own testimony about the subject, having said both things,
but disagreeing on the connection, and your own testimony as to
lack of recollection.

With respect to all of these independent counsel, I went at some
length the last hearing to point out that independent counsel were
appointed in some cases totally unjustifiably, the Alexis Herman
case being a really remarkable example where the Attorney Gen-
eral’s own finding cites lack of credible information, which I ques-
tioned her about in this room—she wouldn’t answer the ques-
tions—and then the appointment of Starr to pick up the Lewinsky
charges. I said publicly at the time in about January 1998 that
with all the public talk about a vendetta, what questionable judg-
ment in bringing Starr into the case.

But all of these prior independent counsels—and this sub-
committee is going to examine them one by one, even the one that
we had gratuitously offered to us about an independent counsel
consideration as to Director Freeh on some testimony he gave be-
fore a House committee. We hadn’t asked for that, but we got that.

We haven’t gotten all the information on many of the other inde-
pendent counsels, but we intend to, to probe the question as to
whether there was a pattern of appointing all these independent
counsels without real justification so that Senators could later say,
look how she appointed all these independent counsels; she didn’t
under-use the statute.

Senator Sessions.

Senator SESSIONS. Thank you. Well, there are a lot of questions
I would like to ask, but I will just focus primarily on the issue at
hand here.

It was in October 1996, Mr. Gangloff, that the stories broke and
the L.A. field office, the U.S. attorney’s office there, commenced
some effort to develop an investigation of the Buddhist Temple
fundraiser. It became big news in the newspapers.

You were aware of it, were you not?

Mr. GANGLOFF. Yes.

Senator SESSIONS. This was, what, a month before the election,
the presidential election?

Mr. GANGLOFF. Well, if it is October, that is right.

Senator SESSIONS. A big deal, right? You remember that, don’t
you?

Mr. GANGLOFF. Well, I don’t remember the timing specifically,
but I remember

Senator SESSIONS. And you remember this thing broke within a
month of the election?

Mr. GANGLOFF. Elections are—Senator, I don’t mean to be imper-
tinent, but elections are in November and you just told me the
other event happened in October.

Senator SESSIONS. October, right.

Mr. GANGLOFF. How many times can I say that they are close to
each other in time?
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1 sznator SESSIONS. I just want you to admit that it was a big
eal.

Mr. GANGLOFF. I admit that October and November are a month
apart, Senator. I am sorry to push it this way, but I admit that.

Senator SESSIONS. I agree, it is a month apart. So here we are
on November 20—well, on October 31, Mr. Radek stops the inves-
tigation by the U.S. attorney’s office and commences the 30-day re-
view. Is that correct?

Mr. GANGLOFF. I don’t know the specific date, but that would be
consistent with my recollection.

Senator SESSIONS. At the request of Senator John McCain and
a group of Congressmen from the House who asked for an inde-
pendent counsel review, and he took over the case—Public Integ-
rity did, and presumably commenced an investigation.

In the press, it was being suggested that the FBI was involved
in that. That obviously offended Mr. Freeh and he put it in his
memorandum. Department of Commerce inspectors general were
doing it. His people weren’t involved. He would have a reason to
be somewhat concerned about that, would he not?

Mr. GANGLOFF. What is reported in the newspaper, I don’t know
whether it is accurate or not.

Senator SESSIONS. Well, it wasn’t accurate. The newspaper said,
for whatever reason, that he was involved in it and he wasn’t. He
felt like he should be, or he wanted to clear the air. So we have
this meeting on November 20, not long after this election, and you
don’t remember being there?

Mr. GANGLOFF. Well, let me say this. First——

Senator SESSIONS. No. I just asked you, do you remember being
in this meeting?

Mr. GANGLOFF. No.

Senator SESSIONS. Well, Mr. Gallagher was here and he said
where everybody sat in the room, and detailed some of the con-
versation.

Mr. GANGLOFF. Excuse me, Senator. Did he say where I sat in
the room?

Senator SESSIONS. I don’t recall. He said where people sat in the
room, as I recall. But you don’t remember even being there?

Mr. GANGLOFF. Excuse me. As best I know—and, again, I didn’t
review the testimony, but the reason I didn’t expect even to be
called was because my understanding was that Mr. Gallagher
didn’t even recall whether I was there or not.

Senator SESSIONS. Well, let me ask you this. Are you saying you
do not recall and you do not believe you were there?

Mr. GANGLOFF. I am saying I don’t have a specific recollection of
a meeting held on that date.

Senator SESSIONS. Well, that is a good lawyer word, “don’t have
a specific recollection.” I am asking you your best judgment here
before this body. Were you there or were you not?

Mr. GANGLOFF. Senator, my best judgment and my best answer
is that where I was 3% years ago for a meeting that would have
been a routine meeting during the course of my duties—I don’t
have a specific recollection as to whether I attended that meeting.

Senator SESSIONS. Well, am I wrong to suggest that after Mr.
Radek stopped the Los Angeles investigation around November 1—
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here we are, the 20 of November—was that the first and most im-
portant meeting involving this investigation?

Mr. GANGLOFF. What you are wrong to suggest is that Mr. Radek
stopped the investigation. Under the statute and under the proce-
dures that have been in place in the Department for as long as the
Independent Counsel Act has been there, as soon as it was realized
that a U.S. attorney was involved in a matter that might warrant
treatment under the independent counsel statute, that U.S. attor-
ney would be told to step down, not to issue subpoenas, not to use
the grand jury, not to use search warrants, not to immunize any-
one. And not only that, they would be told that under departmental
policies and practices, those matters were handled by the Depart-
ment.

Senator SESSIONS. And that was done, and the Department had
a duty to commence an investigation if it was going to take it over,
did it not?

Mr. GANGLOFF. We had a duty to perform the analysis within the
requirements and restrictions of the independent counsel statute.

Senator SESSIONS. And who was in charge of it?

Mr. GANGLOFF. Mr. Radek.

Senator SESSIONS. And what role did you have in it?

Mr. GANGLOFF. I was his principal deputy. So as I mentioned, I
was out of the country when these allegations first came in and he
called me and alerted me to the fact that important allegations had
arisen and that when I got back we would be handling those.

Senator SESSIONS. What role would you have specifically in han-
dling this matter?

Mr. GANGLOFF. It would depend. When you say “would I have”—
what role did I have?

Senator SESSIONS. Did you have.

Mr. GANGLOFF. Prior to Laura Ingersoll’s appointment, as I re-
call, or her designation, I was working closely with Mr. Radek in
looking at the incoming information, reviewing the analyses that
would have been done as to the nature of the allegations.

And I believe that one of the very first things that we did was
to actually look at the statutes that were involved and to reach out
to the FEC to try to find out what the statutes actually meant. But
I don’t know that that was in the context specifically of the Bud-
dhist allegations or just generally.

I am sure you appreciate, Senator, that not only is this some-
thing where, looking back, we can say this was a certain event, the
fact is the next many years were filled with other events on this
same issue of importance. And the other fact is that there are
many, many matters of importance in the Public Integrity Section
at any given time.

Senator SESSIONS. Well, as I understand your testimony, you and
Mr. Radek were doing the investigation prior to the submission of
his recommendation to the Attorney General that an independent
counsel not be appointed. Is that correct?

Mr. GANGLOFF. That is your understanding, yes.

Senator SESSIONS. My understanding or yours?

Mr. GANGLOFF. No, it is not. You make it sound as though we
were exclusively doing something. I am telling you I don’t re-
call
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Senator SESSIONS. Well, who else was? You took it from the U.S.
attorney’s office.

Mr. GANGLOFF. We have a deputy who has been involved in inde-
pendent counsel matters since the inception of the Act who would
have been involved in terms of analysis.

Senator SESSIONS. Well, who made

Mr. GANGLOFF. Excuse me, Senator. We have a director of an
Election Crimes Branch who would have been involved in per-
forming analysis. At some point, I recall that we requested that the
appellate section do an analysis of certain aspects of the statute,
so they would have been involved in it.

We would certainly have had attorneys who were involved in re-
viewing documents or figuring out what kinds of questions—so to
say me and Mr. Radek, you know, marched forward and did some-
thing I just think is not really realizing how much work was being
done by how many people.

Senator SESSIONS. I am sorry it is taking so long, Mr. Chairman,
but I would like to pursue this to a conclusion.

Somebody has to be in charge of an investigation. You took it
from the Los Angeles office. Mr. Radek took charge, is that correct?
Were you his chief deputy or were these other people his deputy?

Mr. GANGLOFF. That is correct.

Senator SESSIONS. You were his chief deputy?

Mr. GANGLOFF. That is correct.

Senator SESSIONS. So the two of you were in charge of the inves-
tigation. Now, he initiated the 30-day review on the last day of Oc-
tober or November 1. Mr. Esposito and Gallagher recall this meet-
ing to be November 20, 20 days later, and on November 30 Mr.
Radek recommended to Attorney General Reno that an appoint-
ment of the independent counsel not be made.

Do you disagree with that?

Mr. GANGLOFF. I don’t disagree.

Senator SESSIONS. And did you concur in that recommendation?

Mr. GANGLOFF. It was made at that time, yes.

Senator SESSIONS. All right. Now

Mr. GANGLOFF. I concur with that recommendation as of today.

Senator SESSIONS. My question is to you, what was done of an
investigative matter between the time that case was taken over by
you and Mr. Radek from the U.S. attorney’s office and the time
that recommendation was made to the Attorney General?

Mr. GANGLOFF. There is two parts to that answer. The first is I
don’t specifically recall what specific steps were taken, but the
other is that the independent counsel analysis and investigation is
a matter that evolves, so that if new facts come in—it is not as
though you make a determination and say no independent counsel
should be there and that freezes things forever.

All it does is says that we are going to proceed in this other way,
and if something comes up or something develops, then, you know,
we can make a different recommendation. So I am sure some inves-
tigation was done, but we could have

Senator SESSIONS. You are sure some investigation was done?
This was an important recommendation on a matter that was
front-page news throughout the country, and you don’t remember
whether you had any investigation?
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Mr. GANGLOFF. I am sure that a thorough and appropriate inves-
tigation of what could have been gathered up until that point was
done just as a matter of routine, Senator. But I don’t recall specifi-
cally what took place within the first 30 days that we had that
case, as opposed to which investigative steps took place in the sev-
eral years that followed that.

Senator SESSIONS. Are you aware of an investigation under your
supervision of national importance, what witnesses were inter-
Viegy?ed and what documents were examined during this 30-day pe-
riod?

Mr. GANGLOFF. No. Today, I do not have a specific recollection
of that.

Senator SESSIONS. Mr. Chairman, I think that indicates to me
from what we have been able to evaluate and study that no inves-
tigation was done. And the man in charge of it to say it is 3 years
ago and can’t remember a case like this—I can remember a case
15 years ago, less important than this one.

Mr. GANGLOFF. I remember the case vividly, Senator.

Senator SESSIONS. I am not asking a question at this point. I am
making a statement.

Mr. GANGLOFF. Yes, but you are directly attacking my character,
and I will point out that you didn’t recall Mr. Gallagher’s testimony
as to whether I was at the meeting or not and that was just a few
days ago.

Senator SESSIONS. Well, you don’t recall being at the meeting, I
think, is important.

My view 1s that this was poorly handled at best, and that by de-
nying an independent counsel on a matter of this nature—the De-
partment of Justice has great responsibility to conduct an inves-
tigation with expertise, aggressiveness, and completeness, which
was not done. And the embarrassment is going to linger and it is
going to hurt respect for justice in this country, and I hate that.

Thank you.

Senator SPECTER. Thank you, Senator Sessions.

Just a couple more questions, Mr. Gangloff. I believe I wrote this
down correctly when you said that no career prosecutor reached an-
other conclusion. You had been asked by Senator Torricelli whether
the threshold was met for independent counsel, and you said it had
not been, and that no career prosecutor reached any other conclu-
sion.

Did I accurately quote you?

Mr. GANGLOFF. No. I believe that if you look at your notes, you
will see that I made two distinctions. One was making a distinction
under the mandatory and discretionary provisions of the Act, and
the other was career prosecutors familiar with the Act who had
worked with the Act.

Senator SPECTER. No, my notes don’t show that, and you did not
make a reference to it as to career prosecutors familiar with the
Act. But let’s examine that. A lawyer prosecutor can become famil-
iar with the Act by studying the Act. And when you say that no
career prosecutors—and take your addendum—familiar with the
Act thought that the threshold had been reached, would you say
that Director Freeh, a career prosecutor before he became a judge
and an FBI Director, fell into the category of someone not familiar
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Witl‘l? the Act, even though he had concluded the threshold had been
met?

Mr. GANGLOFF. I had no direct conversations with Secretary—
with Director Freeh. My conversations were with the general coun-
sel of the FBI, and it was my opinion at the time that the FBI’s
analysis, insofar as it was being expressed in my presence, was er-
roneously focused not on the technical requirements of the Act
which focus on allegations against individuals, but on the more
general matter allegations.

And that is the point that I was trying to make earlier, and I
am sorry if I am being redundant, but obviously it didn’t get
through that the point of my frustration was that those who had
dealt with the Act and were familiar with it were constantly look-
ing at the statutory language and basically taking the facts and
putting it against the statutory language. And the critical result of
that is that you look for information against an individual that
meets a certain threshold.

On the other hand, when you are in the discretionary field, and
also when you don’t quite understand the Act in its specifics, in its
technical aspect, you have an impression that basically says, oh,
this matter involves the President or this matter involves the Vice
President. Well, the fact is, under the Act, that is not a basis for
mandatory appointment.

Senator SPECTER. Well, let’s come back to my question. Do you
think that Lou Freeh doesn’t understand the Act?

Mr. GANGLOFF. I think that the information that I received from
the FBI in terms of legal analysis under the Act reflected that
those who were engaged in analyzing the Act did not understand
the central language of the Act. That is correct.

Senator SPECTER. Well, let’s pursue that. There are a lot of peo-
ple in the FBI besides Director Freeh. Come back to my question.
Do you think Director Freeh doesn’t understand the Act?

Mr. GANGLOFF. I don’t have an opinion as to whether—I don’t
have a basis for opinion

Senator SPECTER. OK, fine, so you don’t have an opinion. So you
are not saying that——

Mr. GANGLOFF. If he believed——

Senator SPECTER. Wait a minute, wait a minute. So you are not
saying he doesn’t understand the Act. You don’t have an opinion.

Mr. GANGLOFF. No. I have an opinion as to

Senator SPECTER. As to whether Director Freeh understands the
Act?

Mr. GANGLOFF [continuing]. The information I received from the
Bureau.

Senator SPECTER. Does anybody understand the Act besides you
and Mr. Radek?

Mr. GANGLOFF. Yes. And, Senator, I think that you understand
the Act, and I think that you are able to make the distinction be-
tween a matter and an individual.

Senator SPECTER. Well, I am a career prosecutor.

Mr. GANGLOFF. Yes, I am familiar with that.

Senator SPECTER. Are you familiar with the fact that Director
Freeh recommended independent counsel?

Mr. GANGLOFF. Yes.
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Senator SPECTER. But you are not prepared to say that Director
Freeh understands the Act?

Mr. GANGLOFF. I am not prepared to say that he knowingly rec-
ommended it under the mandatory provisions of the Act. He may
very well have done it under the discretionary provisions, and he
may very well have done it with reference to the matter as opposed
to with respect to individuals.

Senator SPECTER. Do you think there is clear and convincing evi-
dence that he didn’t do it knowingly?

Mr. GANGLOFF. Clear and convincing evidence. I don’t have a
basis to make that judgment.

Senator SPECTER. Good. How about Mr. Parkinson? He rec-
ommended independent counsel. Does he understand the Act?

Mr. GANGLOFF. I thought at the time that his arguments did not
address the central portion of the Act which goes to individuals as
opposed to matters.

Senator SPECTER. So he did not understand the Act either?

Mr. GANGLOFF. I think that if you read his analysis, you will see
the distinction made that I have explained.

Senator SPECTER. I couldn’t hear the last part.

Mr. GANGLOFF. If you read the analysis that was prepared by the
FBI

Senator SPECTER. I have, I have.

Mr. GANGLOFF [continuing]. You will see that the distinction that
I have made, namely that the allegations against individuals were
not sufficient to satisfy the threshold of the Act, is not addressed
within those papers. And, certainly, although I haven’t seen all of
the papers that were done behind the scenes, certainly in the argu-
ments that I heard him make orally I thought that they were miss-
ing this very fine distinction.

Senator SPECTER. OK, so Larry Parkinson doesn’t understand
the Act.

You testified——

Mr. GANGLOFF. He may have made the recommendation based on
the discretionary portion, as I say, and he also may have under-
stood the Act in a different way than the arguments that he made
if, as you propose, Mr. Freeh was making those arguments and tell-
ing him to express that opinion.

Senator SPECTER. But from what you saw of Mr. Parkinson, Gen-
eral Counsel of the FBI, longstanding lawyer, as he applied the
Act, it was incorrectly applied, so that you conclude that as to what
you saw him do, he didn’t understand the Act?

Mr. GANGLOFF. He did not—in my opinion, he did not appreciate
the mandatory provisions of the Act.

Senator SPECTER. OK, I will take that as not understanding the
Act. The threshold wasn’t reached.

Did Mr. Litt understand the Act when he recommended inde-
pendent counsel as to Vice President Gore?

Mr. GANGLOFF. Frankly, I would not have been privy to the spe-
cific recommendation, certainly in written form, and analysis. And
I believe that Mr. Litt’s position was such that he also may have
been involved in the discretionary aspect of it to a greater degree.
But my general opinion would be that Mr. Litt did understand the
Act, yes.
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Senator SPECTER. Well, and he did recommend independent
counsel as to Vice President Gore.

Mr. GANGLOFF. Yes, and I don’t know whether that was done, as
I say, under the mandatory or the discretionary provisions.

Senator SPECTER. Well, the Act has both. But as to one or the
other, since he did recommend independent counsel as to Vice
President Gore, you think he did understand the Act?

Mr. GANGLOFF. No, I didn’t say that. And what I am suggesting,
though, is if the mandatory requirements of the Act are met and
no referral is made, then I think that a judgment can be made that
the Attorney General has acted improperly. If, on the other hand,
you are in the discretionary section of the Act, then it is discre-
tionary to the Attorney General. So if she exercises that discretion,
it is, by definition, not improper under the Act.

Senator SPECTER. Well, do you know whether Mr. Litt made a
recommendation under the mandatory provisions?

Mr. GANGLOFF. I don’t—I may have known that at some time,
but I don’t have a specific recollection of that. Also, Senator, let me
point out I don’t know over a period of time. As I said, it is a con-
tinuing process, an investigation that may lead to the appointment
of an independent counsel. So, you know, Mr. Litt may have said—
reached one recommendation at one time and later modified that
recommendation. I just don’t know that. I don’t recall it.

Senator SPECTER. Well, at one point Mr. Litt recommended to the
Attorney General that independent counsel be appointed, and you
don’t know whether that was under the mandatory or discre-
tionary. So he may have made a recommendation under the man-
datory provisions, which would have led to his conclusion that the
Attorney General was wrong not to appoint independent counsel as
to the Vice President.

MrhGANGLOFF. I don’t know whether that occurred or not. That
is right.

Senator SPECTER. What would the argument be, Mr. Gangloff,
about not appointing independent counsel to Vice President Gore
under the mandatory provisions?

Mr. GANGLOFF. Senator, rather than give you that off the top of
my head, I think you have probably seen the analysis. The argu-
ment at bottom would be that there wasn’t specific and credible in-
formation of the violation of a statute—excuse me—of a criminal
law that is covered under the Act on the part of Mr. Gore.

Senator SPECTER. Isn’t it information, not evidence?

Mr. GANGLOFF. Well, let me say yes just for the purpose of say-
ing yes. I don’t know that I have ever really made the distinction
between information and evidence. But you know as a prosecutor
inf}‘(l)rmation is evidence, and the question is how much probity does
it have.

Senator SPECTER. Well, the Congress, on going forward with a
preliminary inquiry, used the word “information,” which is a lower
standard, at least in the Congressional view, than evidence.

But where you have the issue as to whether the Vice President
knew that he was raising hard money, and you have four witnesses
who testify to it—Strauss, who has a memorandum reflecting 35
percent hard money; Panetta, who said that the Vice President was
focused and, “knew what the hell was going on;” and two other wit-
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nesses testify about hard money—and you have 13 memoranda
coming from Ickes to the Vice President and you have Ickes at a
meeting where he discontinues the meeting when the Vice Presi-
dent walks out on the issue of drinking iced tea and having rest
room breaks, and you have the Vice President saying that he has
been a campaigner for 16 years and has lots of experience, and you
have the Vice President saying that the materials that were in the
Ickes memoranda were gone over with the President and the Vice
President, isn’t that sufficient for further investigation, not for an
indictment, not for deciding to prosecute, but for further investiga-
tion under the independent counsel statute?

Mr. GANGLOFF. First, that is a hypothetical without other perti-
nent facts perhaps there. But I think that—and, again, I don’t
want to be at all unhelpful here, but I haven’t reviewed the record
on this. As I explained, I knew yesterday that I was coming and
I understood we were going to stay on this memorandum. And per-
haps this inquiry is relevant to it, and to the extent that it is, you
know, I apologize, but I am not in a position to redo an analysis
based on oral representations.

Senator SPECTER. OK, fair enough. It is not a hypothetical ques-
tion, it is in the record. But it is true that this goes beyond the
memorandum, and I pursued the question because you affirma-
tively testified that the threshold wasn’t met. If you say I don’t
know that the threshold is met and I am not prepared to answer
the question, I wouldn’t broach it with you.

OK, thank you very much, Mr. Gangloff.

Senator TORRICELLI. Mr. Chairman, could I ask a few questions?

Senator SPECTER. Oh, by all means, sure.

Senator TORRICELLI. Mr. Gangloff, now concluding your testi-
mony, I thought we should put it somewhat in perspective.

A great deal has been made about your presence at this meeting
in which you have no particular memory. It should be noted for the
record, since Mr. Gallagher is not sitting next to you at this time,
that on May 24, 2000, before this committee, the following ex-
change took place which may put in perspective the value of your
testimony with regard to the allegations concerning the Attorney
General and her political position.

Mr. Gallagher speaking: “I have a specific recollection of Mr.
Radek, who I have dealt with extensively during the same time pe-
riod on other investigative matters, but I have a less specific but
general recollection that there may have been some reference to
pressure on the FBI, and walked away from the meeting with a
sense that, again, this would have been a very sensitive and critical
investigation.”

Mr. Gallagher, later: “There may have been some general discus-
sion as to the fact that the Attorney General had not yet been se-
lected by the President to continue in his Cabinet.”

Mr. Gallagher again: “If it will help Lee Radek, I was sitting on
the sofa in Bill Esposito’s office. Bill Esposito was in the wing chair
to my left, Lee Radek was in the wing chair to my right. The three
of us were the primary participants in the discussion. I have a
vague recollection that he may”—my emphasis, “may”—“have had
a deputy off to the side.”
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Then Senator Torricelli speaking: “Do you remember who was in
the room?” Mr. Gallagher: “I remember Lee Radek, myself, and Bill
Esposito.” Senator Torricelli again: “But not whether there were
any others?” Mr. Gallagher: “At most, there was a fourth person.
If it was, he sat off to the side and did not actively participate in
the discussion. So while I give you his name, in complete candor,
as to who could have possibly been in the room, that is the only
person who may have been in the room.”

So, Mr. Gangloff, if your memory seems sketchy, it appears to be
because there appears to be no one who is certain you were in the
room. You would be entitled to not have complete recollection. And
indeed from what I am told, you may not actually have been Mr.
Radek’s only deputy; there are others in the division. It may have
been you, it may not have been you. But I thought before we closed
the record on your testimony, that should be included.

Mr. GANGLOFF. Well, if T could just make one point on the con-
text of that, which is that assuming I was in the room, the note
that I did not—or the person there did not actively participate in
the conversation would also indicate why, if I were there, I would
not really have a full recollection of the meeting.

Senator TORRICELLI. Exactly.

Mr. GANGLOFF. Thank you.

Senator TORRICELLI. Thank you, Mr. Gangloff.

Thank you, Mr. Chairman.

Senator SPECTER. So having not participated much, as Senator
Torricelli has questioned, as you put it, you may not, “have a full
recollection of the meeting.”

Mr. GANGLOFF. I guarantee I don’t have a full recollection of that
meeting.

Srsnator SPECTER. You do not have a full recollection of the meet-
ing?

Mr. GANGLOFF. That is correct.

Senator SPECTER. OK, so some things might have been said that
you don’t recollect.

Mr. GANGLOFF. That is correct.

Senator SPECTER. Thank you very much.

Mr. Esposito, will you step forward, please? Would you raise your
right hand?

Do you solemnly swear that the evidence you will present to this
subcommittee of the Judiciary Committee of the U.S. Senate will
be the truth, the whole truth, and nothing but the truth, so help
you God?

Mr. Esposrro. I do.

Senator SPECTER. Mr. Esposito, back on November 30, 1996,
what was your position?

STATEMENT OF WILLIAM ESPOSITO, FORMER DEPUTY DIREC-
TOR, FEDERAL BUREAU OF INVESTIGATION, U.S. DEPART-
MENT OF JUSTICE, WASHINGTON, DC

Mr. EsposiTo. I was the Assistant Director of the Criminal Divi-
sion of the FBI.

Senator SPECTER. And what is your occupation today?

Mr. EsposiTo. I am a senior executive vice president with a com-
pany up in Wilmington, DE.
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Senator SPECTER. Do you recollect a meeting on November 30,
1996—November 20, 19967

Mr. EsposiTo. Yes, I do, sir.

Senator SPECTER. Who was there?

Mr. EsposiTo. It was in my office. I was there. My deputy, who
at that time was Neil Gallagher, was there. Lee Radek was there,
Chief of Public Integrity, and Joe Gangloff was there.

Senator SPECTER. What was the purpose of the meeting?

Mr. EsposiTo. There were two purposes of the meeting. The first
purpose was to formally request that we receive some kind of for-
mal referral on the matter involving campaign finances. The second
purpose of the meeting was to discuss with Mr. Radek the Bureau’s
input into whatever conclusion was made on the recommendation
to the Attorney General as far as recommending an independent
counsel.

Senator SPECTER. And what was said at the meeting, by whom?

Mr. EsposiTo. The meeting—and Mr. Gallagher was correct; I
specifically remember where we were sitting. And Mr. Gangloff was
seated to the right, my right, of Mr. Radek, on the couch also.

And the meeting—we discussed those two points. It was a very
cordial meeting, and the indications were that we were going to re-
ceive a formal referral on this matter, and that we would work to-
gether as far as input, as far as recommendations to the Attorney
General.

}zlxt the end of the meeting, if I—do you want me to finish
what——

Senator SPECTER. Go ahead, yes.

Mr. EsposiTo. At the very end of the meeting, the meeting was
breaking up and we were—and I had known Mr. Radek and Mr.
Gangloff for many years and we worked together on many different
matters. And like I said, it was a cordial meeting, and at the end
of the meeting, as a matter of fact, I think I was out of my chair
at that time and I think Mr. Radek, as I remember it, was even
rising out of his chair.

And the topic came up about the pressure that was put on both
organizations, but specifically Public Integrity because they had to
make the recommendation in this matter. And Lee did make the
statement that, as a matter of fact, the Attorney General’s job
could hang in the balance. I do remember that specifically.

Senator SPECTER. Did you make any response to that statement?

Mr. EsposiTo. I can’t recall exactly what I said, but something
to the fact that I am sure you will do the right thing.

Senator SPECTER. And what was the context——

Mr. EsposiTo. And we walked out of the room.

Senator SPECTER. Where was Mr. Gangloff, as best you recollect,
at the time Mr. Radek said that?

Mr. EsposiTo. If I can construct the seating arrangements in my
office, there is a couch, and on each side of the couch there is wing
chairs. On the right side, if you are looking at the couch, is where
I was sitting. Neil Gallagher was to my right. Across from me was
Mr. Radek, who was in the opposite wing chair, and to his right
was Mr. Gangloff.

Senator SPECTER. This comment by Mr. Radek was said at the
very conclusion of the meeting?
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Mr. EsposiTO. Yes, it was, just as we were getting ready—as a
matter of fact, I was already out of my chair, I believe. And right
after that, they walked out my door.

Senator SPECTER. And specifically where was Mr. Radek at the
time? You were out of your chair and where was Mr. Radek?

Mr. EsposiTo. He was in his chair, in the same wing chair.

Senator SPECTER. And where was Mr. Gangloff?

Mr. EsposIToO. Sitting on the couch.

Senator SPECTER. Was Mr. Gangloff within earshot of what Mr.
Radek was saying?

Mr. EsposiTo. Yes. I mean, I was much further away and I could
hear it, so——

Senator SPECTER. And where was Mr. Gallagher?

Mr. EsposiTo. He was sitting on the couch, to my right.

Senator SPECTER. And was Mr. Gallagher within earshot?

Mr. EsposITO. Yes, he was.

Senator SPECTER. What was your reaction to Mr. Radek’s state-
ment?

Mr. EsposiTo. My reaction was that I immediately after the
meeting went down and reported it, reported the results of the
meeting, including the statement, to the Director.

Senator SPECTER. Did you consider Mr. Radek’s statement an un-
usual one?

Mr. EsposiTo. Well, I think it indicated to me the thought that
he had to put into this decision.

Senator SPECTER. What was the context of the public discussion,
if you recall, at that time, November 20, 1996, about the Attorney
General staying on in a second Clinton administration term?

Mr. EsposiTo. The general knowledge I have—this was not dis-
cussed at any meeting I was at, but general discussion in the
media around this period of time was the Attorney General had not
been renamed to be Attorney General for the next 4 years, or for
the next administration.

Senator SPECTER. And whom did you report this conversation to
in the FBI, if anyone?

Mr. EsposiTO. To Louis Freeh, the Director of the FBI.

Senator SPECTER. And how soon after the meeting did you make
that report to Director Freeh?

Mr. EsposiTo. That was probably with—my recollection is that
we did it almost right away.

Senator SPECTER. Did you go straight from that meeting to Di-
rector Freeh’s office?

Mr. EsposiTo. My recollection is that after Mr. Gangloff and Mr.
Radek left the office that Mr. Gallagher and I discussed personnel
that we would assign to this investigation, and then I walked down
to Mr. Freeh’s office.

Senator SPECTER. Did Mr. Radek’s comment surprise you about
pressure and the Attorney General’s job being on the line?

Mr. EsposITO. Yes, it did. Yes, it did.

Senator SPECTER. Did you discuss that with Mr. Gallagher con-
temporaneously with the event?

Mr. EsposiTo. I don’t recall if I did or not. I know I discussed
it with Mr. Freeh.
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Senator SPECTER. And how long after the meeting, as best you
can tell, did you report that to Director Freeh?

Mr. EsposITo. It had to be within 30 minutes, I would say.

Senator SPECTER. And what, if anything, did Director Freeh say
to you when you reported that to him?

Mr. EsposiTo. He indicated to me that he thought this was a
very serious matter and he was going to have to have a discussion
with the Attorney General. Subsequently, whether it was that
night or the next day, we had a further discussion about this con-
versation.

Senator SPECTER. Whom do you mean by “we?”

Mr. EsposiTo. The Director and I; Mr. Freeh and myself.

And I asked him specifically if he wanted me to put the discus-
sion of this meeting in an FD-302, which is a form that most Fed-
eral prosecutors are familiar with. A 302 is a form that Bureau
agents put reports on. And Mr. Freeh told me that, no, do not. He
was going to have a meeting with the Attorney General and then
he would construct a memo, which he subsequently did.

Senator SPECTER. And did the Director then send you a memo-
randum?

Mr. EsposiTo. Yes, he did.

Sen?ator SPECTER. And what did that memorandum say, in es-
sence’

Mr. EsposiTo. Well, it is the memo

Senator SPECTER. Do you have the memorandum with you?

Mr. EsposiTo. Yes, I do. It is the memo of December 9 that Sen-
ator Sessions referred to earlier. It is a memo from the Director of
the FBI to me, Mr. Esposito; subject: Democratic national cam-
paign matter.

Do you want me to read the

Senator SPECTER. Just read it. It is a short memo. Put it in the
record.

Mr. EsposITO. Let me put my glasses on, sir.

“As I related to you this morning, I met with the Attorney Gen-
eral on Friday, 12/6/96, to discuss the above-captioned matter. I
stated that DOJ had not yet referred the matter to the FBI to con-
duct a full criminal investigation. It was my recommendation that
this referral take place as soon as possible.”

“I also told the Attorney General that since she had declined to
refer the matter to an independent counsel, it was my rec-
ommendation that she select a first-rate DOJ legal team from out-
side Main Justice to conduct the inquiry. In fact, I said that these
prosecutors should be junkyard dogs,” and that in my view, PIS
was not capable of conducting the thorough, aggressive kind of in-
vestigation which was required.”

“I also advised the Attorney General of Lee Radek’s comment to
you that there was a lot of pressure on him and PIS regarding this
case because the ‘Attorney General’s job might hang in the balance’
(or words to that effect). I stated that those comments would be
enough for me to take him and the Criminal Division off the case
completely.”

“I also stated that it didn’t make sense for PIS to call the FBI”
the lead agency’ in this matter while operating a task force with
DOC IG’s,” meaning Department of Commerce, “who were con-
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ducting interviews of key witnesses without the knowledge or par-
ticipation of the FBI. I strongly recommended that the FBI and
hand-picked DOJ attorneys from outside Main Justice run this case
as we would any matter of such importance and complexity.”

“We left the conversation on Friday with the arrangement to dis-
cuss the matter again on Monday. The Attorney General and I
spoke today,” which is Monday, “and she asked for a meeting to
discuss the ‘investigative team’ and hear our recommendations.
The meeting is now scheduled for Wednesday, 12/11/96, which you
and Bob Litt will also attend.”

“I intend to repeat my recommendations from Friday’s meeting.
We should present all of our recommendations for setting up the
investigation, both AUSA’s and other resources. You and I should
also discuss and consider whether, on the basis of all the facts and
circumstances, including Huang’s recently released letters to the
President, as well as Radek’s comments—whether I should rec-
ommend that the Attorney General reconsider referral to an inde-
pendent counsel.”

“It was unfortunate that DOJ declined to allow the FBI to play
any role in the independent counsel referral deliberations. I agree
with you that based on DOJ’s experience with the Cisneros matter,
which was only referred to an independent counsel because the FBI
and I intervened directly with the Attorney General, it was decided
to exclude us from this decisionmaking process. Nevertheless,
based on information recently reviewed from PIS/DOC, we should
determine whether or not independent counsel referral should be
made at this time. If so, I will make the recommendation to the At-
torney General.”

Senator SPECTER. That concludes the memo?

Mr. EsposiTo. Yes, sir.

Senator SPECTER. What did you take the Director’s reference to,
“junkyard dogs,” to mean?

Mr. EsposiTo. Well, I have discussed this with the Director be-
cause I remember discussing it with him at the time. And my in-
terpretation of a junkyard dog is somebody who latches—a dog that
latches onto somebody, like an ankle, and won’t let loose. And I
think in this context, what I took it to mean is somebody who will
latch onto this and overturn every stone to find out what actually
happened.

Senator SPECTER. The Director has quotes around, “Attorney
General’s job might hang in the balance,” “(or words to that ef-
fect).” What is your best recollection as to the specific language
which Mr. Radek used in that respect?

Mr. EsposiTo. The quote I remember is Attorney General’s job
might hang in the balance. I remember that specifically. I think
why he put “(or words to that effect)” is because I cannot remember
if he said pressure or stress. But we had discussed this memo 3%
years ago and I had not seen it until about a month ago.

Senator SPECTER. Do you know if this memo was made available
to any oversight committee of Congress?

Mr. EsposiTO. I am not aware of that, sir.

Senator SPECTER. Did you then attend a meeting with the Direc-
tor and the Attorney General on December 117

Mr. EsposiTo. Yes, I did.
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Senator SPECTER. And is that meeting reflected in your diary?

Mr. EsposiTo. It is my 1996 calendar, and I do have—I do have
an entry on December 11: at 2:15 p.m., meet with AG re campaign
finance reform with Director.

Senator SPECTER. When you use the word “reform,” what do you
mean by that?

Mr. EsposiTo. Well, this is—my secretary had put that note in.
I think what that specifically means is the campaign finance inves-
tigation.

Senator SPECTER. And what was the substance of that meeting?

Mr. EsposiTo. I believe this meeting was——

Senator SPECTER. First of all, who all was present and where
was the meeting held?

Mr. EsposiTo. I believe the meeting was held at the Attorney
General’s conference room, at Department of Justice. I believe the
Attorney General was there, Bob Litt was there, I was there, Direc-
tor Freeh was there. Other than that, it would just be speculation
onhmy part as far as who was there. I know there could have been
others.

Senator SPECTER. And who said what to whom?

Mr. EsposiTo. I can’t recall the exact specifics, but I think the
basis of the meeting was to set up groundwork, or talk about the
groundwork to set up for the task force to begin this investigation.

Senator SPECTER. Was there any discussion at that time about
any pressure on the Public Integrity Section?

Mr. EsposITo. No, there was not.

Senator SPECTER. Was there any discussion about the Attorney
General’s job hanging in the balance or being on the line, or words
to that effect?

Mr. EsposiToO. No, there was not.

Senator SPECTER. Was there ever any following discussion with
Mr. Radek or anybody else from the Department of Justice about
presst;lre on campaign finance investigations or potential prosecu-
tions?

Mr. EsposIiTo. Not to me, no.

Senator SPECTER. Any other discussion with Mr. Radek or any-
body else of the Department of Justice about the Attorney Gen-
eral’s job hanging in the balance or being on the line?

Mr. EsposiToO. No, there wasn'’t.

Senator SPECTER. Senator Sessions.

Senator SESSIONS. Is it fair to say, Mr. Esposito, that this state-
ment about the job hanging in the balance troubled you enough
that you went rather directly to the Director of the FBI to discuss
that with him?

Mr. EsposITo. Yes.

Senator SESSIONS. And did it trouble him, also?

Mr. EsposITo. Yes, it did.

Senator SESSIONS. And that was the primary reason—or was
that a factor in his deciding to go to see the Attorney General?

Mr. EsposiTo. That was one of the reasons, yes.

Senator SESSIONS. You mentioned that the purpose of this meet-
ing was two-fold. One was to request a formal referral. Now, a mat-
ter comes up and potentially a crime is reported that is a potential
crime. At some point, someone has to be the lead agency to inves-
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tigate it, to be the person charged, the agency charged with the in-
vestigation.

Is that what you meant, that it would be referred to the FBI for-
mally as the agency in charge of the investigation?

Mr. EsposiTo. That is part of it. What I actually meant was that,
as I recall, there were numerous articles appearing daily in the
paper about the work that was being done by the inspector gen-
eral’s office at Department of Commerce regarding Mr. Huang. Al-
though it was referred to as the FBI was the lead agency, we had
not received any formal request from anybody to do anything.

The Director normally holds morning briefings, around 8 a.m. in
the morning, at this particular time, and it was discussed at that
meeting that I thought that since we are being bandied about in
the paper as the lead agency but we have not received any formal
referral, which is usually the way it occurs, from DOJ, that I was
going to call Mr. Radek and set up a meeting.

I do recall calling Mr. Radek and ask him to stop by my office
sometime today. This was the day in question. And I seem to re-
call—my memory tells me that Public Integrity Section at that
time,—and I don’t know if they still are because I have been retired
for 2 years and 9 months—their offices were not at Main Justice.
And I seem to recall that Mr. Radek told me that he was either
going to go—and I can’t remember specifics, but he was either
going to a meeting at DOJ or coming back from a meeting at DOJ
and we would meet at my office. And according to my calendar, it
shows a meeting at 4:30 in the afternoon.

Senator SESSIONS. But it was important for the FBI, if they were
going to be publicly identified with this investigation, to be in
charge of it, or not, have that matter clarified?

Mr. EsposiTo. Well, we felt that eventually somebody was going
to ask us to be in charge of it and we wanted to get moving on it.

Senator SESSIONS. And the second request was to ask for input
into the independent counsel decision. Of course, the Department
of Justice has the ultimate authority to decide the call or not. That
is the Attorney General’s call.

Mr. EsposiTo. That is correct.

Senator SESSIONS. But as a Federal prosecutor for a long time,
I was never offended or in any way reluctant to receive any memo-
randum or suggestions from the FBI or any other law enforcement
agency. And you were going to ask that you be allowed at least to
provide some input from the FBI on this matter?

Mr. EsposiTo. That is correct.

Senator SESSIONS. Were you allowed to do so?

Mr. EsposiTo. Yes, we were.

Senator SESSIONS. What about the preliminary investigation de-
cision that was entered into that concluded on, I believe, the No-
vember 30, 10 days after this meeting? Were you involved in that
recommendation? Did you know that decision was going to be
made?

Mr. EsposiTo. I don’t think we were, sir.

Senator SESSIONS. Well, isn’t it a fact, Mr. Esposito, that some-
times you have got to move promptly on cases?

Mr. EsposiTo. That is correct.
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Senator SESSIONS. And isn’t it a fact that quite a number of wit-
nesses who were present at the Buddhist Temple are no longer in
the country and have never been interviewed?

Mr. EspPosITO. I believe once we started on the investigation, it
was determined that some had left the country, yes.

Senator SESSIONS. Ed Siong was one of those. Do you recall?

Mr. EsposiTo. I couldn’t tell you the specific names, sir.

Senator SESSIONS. And are you aware that there were records
shredded in this case?

Mr. EsposiTo. No, I am not.

Senator SESSIONS. Testimony, I believe, in the House committee
from individuals who did not flee that records were shredded.

But let me go back to this point. According to the facts we have,
Senator McCain and a number of House members requested an
independent counsel as a result of this fundraising event at the
Buddhist Temple, and they detailed quite a number of complaints
they had, and bases for that request.

At that point, Mr. Radek at Public Integrity stopped the initial
investigation that was ongoing in Los Angeles, or at least being
prepared to go forward in Los Angeles by the U.S. attorney’s office,
and undertook to make a 30-day review. And I guess my question
to you is, did you participate in doing any evidence-gathering to
help him make that decision 10 days later from your meeting, No-
vember 30?

Mr. EsposiTo. I think as was stated earlier, this was the very
first meeting we had about this matter where we asked for a for-
mal referral. I think the next——

Senator SESSIONS. Did you even know that the Attorney General
was going to make a decision a few days later, and that Mr. Radek
was going to make a recommendation as to whether an inde-
pendent counsel should be appointed?

Mr. EsposITo. I believe not, sir.

Senator SESSIONS. And to your knowledge, no investigation was
done by the FBI during that period?

Mr. EsposiTo. Correct, unless it was the Los Angeles office, but
they had not—I am sure they would have forwarded that to me.

Senator SESSIONS. Well, I just wonder how you make a decision
if you don’t interview witnesses and gather evidence, unless you
just read the newspaper. And going back and reading law books is
not the way to do an investigation.

In fact, Mr. Esposito, based on your experience with the FBI,
isn’t it true that a lot of times a case begins on a rather maybe sig-
nificant but not particularly shocking criminal allegation, and that
aggressive investigation uncovers a whole can of worms and a pat-
tern of criminality?

Mr. EsposiTo. Yes, that happens, sir.

Senator SESSIONS. And isn’t that why, when you do an investiga-
tion of this kind, you need an absolutely independent prosecutor
and investigative team?

Mr. EsposiTO. Yes. There was no—there is no mixing of words
here. The FBI was pretty adamant in its position that they thought
early on that this should be referred to an independent counsel.

Senator SESSIONS. And isn’t it a fact, also—well, I guess I want
to get——
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Senator SPECTER. Senator Sessions, I am reluctant to interrupt
you, but the House has their proceedings set for one o’clock, and
there are people waiting. So to the extent we can expedite the bal-
ance of our questioning, I think they would appreciate it.

Senator SESSIONS. Well, I will ask one more question.

In the memorandum, Mr. Freeh referred to meeting with the At-
torney General again to discuss the investigative team. Did he re-
port to you what kind of commitments the Attorney General had
made to establishing an independent investigative team of skilled
prosecutors who were used to litigating?

Mr. EsposiTo. My recollection is that—and this is a question
that should be directed to Mr. Freeh, but we had a conversation
about the—Director Freeh and I had a conversation about his con-
versation with the Attorney General, and he pretty much told me
that she was going to not seek somebody outside of the Depart-
ment, of Main Justice, and was going to give this to the Public In-
tegrity Section.

Senator SESSIONS. Which would have been contrary to his rec-
ommendation?

Mr. EsposITo. Yes, sir.

Senator SESSIONS. Thank you, Mr. Chairman.

Senator SPECTER. Thank you, Senator Sessions.

Mr. Radek, would you step forward?

Mr. Gallagher, would you pull your chair forward?

Both of you men have been sworn in at the last proceedings, so
you understand, Mr. Gallagher, you are still under oath?

Mr. GALLAGHER. Yes, I do.

S}iz‘l?lator SPECTER. Mr. Radek, you understand you are still under
oath?

Mr. RADEK. Yes, I do.

Senator SPECTER. To try to boil this all the way down, Mr. Galla-
gher, we hadn’t expected you to be here, but we thank you for
being here. You were on your way to Ireland last week. I want to
read you just two questions and two answers. I think that would
be the fastest way to handle your testimony today.

Your testimony at page 38 of the record, you said, “During this
discussion, there was a statement made by Mr. Radek that, as re-
flected in the memorandum, there was a lot of pressure on him and
on the Public Integrity Section, and this was attributed to the fact
that the Attorney General’s job may hang in the balance.” My ques-
tion to you: “Are you sure that conversation occurred.” “I am cer-
tain of the conversation.”

And then similarly, at page 39, my question: “And you are sure
the conversation occurred where Mr. Radek used the language
pressure on the Public Integrity Section because the Attorney Gen-
eral’s job hangs in the balance?” And you said, “Yes, Senator; yes,
Senator.” My question: “Sure of that?” Your response: “I am posi-
tive.”

Do you reaffirm that testimony?

Mr. GALLAGHER. Yes, Senator, I do.

Senator SPECTER. Is it absolutely clear, Mr. Gallagher, in your
mind that the two issues, the pressure and the Attorney General’s
job hanging in the balance, were linked?

Mr. GALLAGHER. Yes, Senator.
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Senator SPECTER. Mr. Esposito, is it absolutely clear in your
mind that the two issues, the pressure and the Attorney General’s
job hanging in the balance, were linked?

Mr. EsposITO. Yes, sir.

Senator SPECTER. Mr. Radek, we discussed this issue at some
length on the 24, and as I had read your testimony earlier, you
said that you may have used the word “pressure” and you may
have talked about the Attorney General’s job hanging in the bal-
ance, but there was no link between the two.

Are you absolutely certain that there was no link between the
two, Mr. Radek?

Mr. RADEK. Sir, if I may reiterate my testimony——

Senator SPECTER. Yes, you may.

Mr. RADEK [continuing]. I have no recollection of the meeting and
I have no recollection of the conversation. The speculation that I
engaged in was speculation about things that I would have said be-
cause they were true.

What was not true at the time, and so therefore my conclusion
is I would not have said it, is that there was any link between any-
thing having to do with the Attorney General’s job status and any
pressure on the Public Integrity Section. I acknowledged at that
testimony as I acknowledge now that there was press speculation
that the Attorney General’s job was in such a state that she might
not serve a second term. And I clearly acknowledge and was willing
to tell anyone at the time that the Public Integrity Section was
under a lot of pressure to do a good job in this investigation.

Senator SPECTER. So those two factors were true, pressure on the
Public Integrity Section and the Attorney General’s job hanging in
the balance?

Mr. RADEK. Well, hanging in the balance necessarily relates to
something and makes that connection. What I testified to was I
was aware that there were press reports that she might or might
not be chosen to serve a second term.

Senator SPECTER. But the pressure on the Public Integrity Sec-
tion was not due to trying to protect the Attorney General’s job?

Mr. RADEK. That is correct.

Senator SPECTER. Senator Sessions.

Senator SESSIONS. Is it your testimony that—well, do you re-
member a phone call from Mr. Esposito to you asking you to come
over to discuss this matter at the FBI office?

Mr. RADEK. I do not. I do remember that it was a cause of some
concern that while the investigation was going forward—and I be-
lieve FBI agents were actually working on the case; I may be
wrong, but 1 believe that is true—no formal referral had been re-
ceived from the Bureau by the Department. And that very often
happens. We will get a case started with a phone call, followed by
a formal referral later.

Senator SESSIONS. Well, that does happen, but it was appropriate
at this point to do it formally, was it not?

Mr. RADEK. Yes.

Senator SESSIONS. It was a fair request of the FBI?

Mr. RADEK. Yes, and——

Senator SESSIONS. Bandied about in the paper, and they needed
to be either in or out?
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Mr. RADEK. There was no disagreement about that, yes, sir.

Senator SESSIONS. And do you recall that you were requested to
allow the FBI to have input into the appointment of the inde-
pendent counsel?

Mr. RADEK. I do not remember that specifically, although it does
not surprise me to hear that I would have been asked that. It
seems natural. The history of the independent counsel delibera-
tions in the Department was generally that the decisions were
made without input as to the final recommendation by the FBI.

I think that changed in the Cisneros matter because the FBI had
an institutional interest there. They were the organization that
was lied to, and so the Attorney General involved them quite a bit.
And I think from that time on, they stayed involved in every inde-
pendent counsel matter that I have been involved with.

Senator SESSIONS. But with regard to the recommendation that
you made on November 30, or thereabouts, against an independent
counsel to the Attorney General?

Mr. RADEK. I am not sure which recommendation——

Senator SESSIONS. The 30-day initial inquiry. Did you offer them
an opportunity to participate in that?

Mr. RADEK. I am just not sure what recommendation you are re-
ferring to, Senator, if there is a document there. I don’t recall spe-
cifically making a recommendation on November 30 on any inde-
pendent counsel matter. There was a letter, a congressional letter,
which under the statute had to be answered at that time which re-
jected a lot of independent counsel suggestions or demands, rec-
on‘;mendations from the Congress. Is that what you are referring
to?

Senator SESSIONS. Well, yes. The Congress made that rec-
ommendation. You took over the case under the rubric of the 30-
day review, did you not, from the U.S. attorney’s office in Los An-
geles? Mr. Gangloff said you took it over because you had a request
for an independent counsel.

Mr. RADEK. You are confusing this matter, the entire campaign
finance matter, with a small part of it, which was the Hsi Lai Tem-
ple matter. The Hsi Lai Temple matter is a discreet matter that
fell under the rubric of campaign finance, but the allegations that
we were investigating and looking at initially were much broader
than that.

Senator SESSIONS. Well, in our last

Mr. RADEK. So when you say this case, yes, I reached out and
stopped the Hsi Lai Temple matter, but that wasn’t the entire cam-
paign finance matter and that wasn’t the beginning of it.

Senator SESSIONS. Well, I know our time is short. I guess the last
time you testified here, you talked about recommending not having
an independent counsel, and apparently the Attorney General at
that point did so.

Mr. RADEK. On a number of specific matters, I have made rec-
ommendations to the Attorney General. Some of them have been
not to have an independent counsel, and some of those she has
agreed with.

Senator SESSIONS. Well, Mr. Radek——

Mr. RADEK. On the Hsi Lai Temple matter, we examined quickly,
once we received the information, whether or not the independent
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counsel statute was triggered. We determined it was not because
there was no specific and credible allegation against the Vice Presi-
dent.

Senator SPECTER. Senator Sessions, we are going to have Mr.
Radek back a week from today. We had sought to limit his testi-
mony to just the memorandum, but these matters are familiar. But
I just wanted to call to your attention that we are going to go into
a number of matters where Mr. Radek had taken control of inves-
tigations under the rubric, as you two have worked out the term—
you agreed upon a term—under that rubric, and we are going to
be discussing those next week, so that you will have ample oppor-
tunity to go into detail.

I say that because your trusted deputy just brought you a big
sheaf of materials and the House members are waiting, and as a
matter of comity, we ought to liberate the witnesses.

Senator SESSIONS. That is all I have.

Senator SPECTER. Thank you very much, Senator Sessions.

hThank you, Mr. Gangloff, Mr. Radek, Mr. Esposito, Mr. Galla-
gher.

Mr. RADEK. Thank you, Mr. Chairman.

[Whereupon, at 1:13 p.m., the subcommittee was adjourned.]
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OPENING STATEMENT OF HON. ARLEN SPECTER, A U.S.
SENATOR FROM THE STATE OF PENNSYLVANIA

Senator SPECTER. Well, it is a little past 2 p.m., so we are going
to begin these hearings. We had wanted to wait for others who had
committed to be here by 2:00 p.m., but it is 2:05 p.m. and we have
a great many witnesses who have other commitments. So we will
proceed.

This hearing is another in our line of subcommittee oversight on
the Department of Justice to inquire into the practices of the De-
partment on enforcing the campaign laws. We have a long group
of witnesses today. We are going to be dealing with a number of
the specific cases where the Public Integrity Section had intervened
and inquire as to their reasons for intervening in cases and why
they did not pursue them.

We are going to be inquiring into the allegations of Common
Cause in 1996, and we have the Chairman and Vice Chairman of
the Federal Election Commission here today to comment about
what happened in 1996. And Common Cause has given public no-
tice of an intention to pursue complaints again this year. The offi-
cials from Common Cause could not be here today because of board
meetings, but we have a letter from Mr. Fred Wertheimer, Presi-
dent of Democracy 21, and Mr. Scott Harshbarger, President of
Common Cause. It was written in response to the subcommittee’s
request for them to appear as witnesses, and I am going to read
a portion of the letter to start the proceeding.

“In response to your recent inquiry, we are writing to confirm
that Common Cause and Democracy 21 will shortly ask the Justice
Department to conduct an investigation of the illegal use of soft
money in the 2000 presidential campaigns by both major party can-
didates and their political parties.”

(107)
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“These soft money funds are being used by the presidential cam-
paigns to run ads promoting the Gore and Bush candidacies in the
guise of being so-called political party ‘issue ads.””

“In fact, the ads are clearly campaign ads to promote the presi-
dential candidates, are created by members of the respective presi-
dential campaigns, are targeted to run in key presidential battle-
ground states, and are without question for the purpose of influ-
encing the presidential campaign.”

“As such, it is illegal to fund these ads with soft money. If this
practice, which has just begun for the 2000 presidential election, is
not stopped, massive violations of the federal campaign finance
laws will occur this year, in amounts even greater than the simi-
larly massive violations that occurred in the Clinton and Dole 1996
presidential campaigns.”

Skipping ahead, “In our view, the Gore for President Committee
and the Bush for President Committee, and their agents, along
with their respective national political parties, are engaging in an
illegal scheme to violate the prohibitions of corporate and labor
union contributions, and the limits on individual contributions, in
presidential campaigns.”

Skipping further, “In October 1996, Common Cause filed a com-
plaint with the Justice Department charging that the Clinton and
Dole campaigns similarly were using ad campaigns to illegally in-
ject millions of dollars in soft money into the presidential cam-
paigns.”

“The Justice Department originally responded by stating in a let-
ter that the allegations ‘warrant careful consideration by the De-
partment.” The letter also stated, ‘the facts you allege in your letter
an%1 the points you raise will be carefully reviewed and consid-
ered.””

“Recently released Justice Department documents, however, es-
tablish that this commitment was never kept.”

“These documents highlight the fact that key Department offi-
cials—including Louis Freeh, the Director of the FBI, and Charles
La Bella, appointed by Attorney General Reno to head the task
force investigating campaign finance charges—raised serious con-
cerns about the Department’s failure to conduct an investigation of
the Common Cause allegations.”

I know Senator Sessions plans to be here. He has an amendment
pending on the Foreign Operations appropriations bill, and I just
talked to Ranking Member Senator Torricelli a few minutes before
2 p.m., and I know he intends to be here. But because of the long
list of witnesses and other commitments, we are going to proceed
at this time. Now I call on my distinguished colleague from Iowa,
Senator Grassley.

STATEMENT OF HON. CHARLES E. GRASSLEY, A U.S. SENATOR
FROM THE STATE OF IOWA

Senator GRASSLEY. Thank you, Mr. Chairman. I think it is fair
to say that, given the documents that we have been provided for
this investigation and specifically for this hearing, an independent
counsel should have been appointed for the campaign fundraising
violations. There were many prominent players in the decision-
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making process who wanted it. Those that did not—and Mr. Radek
was chief among them—really had to stretch the logical arguments.

In the end, Mr. Radek bought hook, line, and sinker the argu-
ment peddled by the President’s attorneys and advice of counsel ar-
gument which basically says that my lawyers made me do it.

From documents that we have read, many people in the process
were trying to do the right thing. They were calling them as they
saw them. There should have been an independent counsel for the
Vice President and for Mr. Ickes, and I would say that at a min-
imum. But the Public Integrity Section really was operating with
a mind of its own, and it rubbed just about everyone the wrong
way as it went through this process. Even James Robinson and
Robert Litt disagreed with Public Integrity on the key issues in-
volving an appointment. The FBI Director and everyone in the FBI
from top to bottom believed with passion that an independent coun-
sel should have been appointed, and the Attorney General’s own
hand-picked attorney, Charles La Bella, and his lieutenants sup-
ported it with equal passion.

And this tells me a lot, Mr. Chairman. It appears that Mr.
Radek, who is known in the investigative community as “Dr. No,”
had cases from the field transferred to Main Justice and placed
under his control. It is quite obvious those cases languished. He
butted heads with the task force’s lead attorney, Mr. LaBella. He
referred the cases to the FEC with a memorandum of under-
standing between the Department of Justice and the FEC that
clearly stated that the cases were in the Department of Justice’s
jurisdiction.

He kind of wrote a scorch-and-burn memo to his superiors blast-
ing the work of the task force. Some attorneys of that task force
even resigned in protest. One of those attorneys, Steve Clark, we
have yet to hear from. He was brought in to investigate the Com-
mon Cause allegations, yet he was prevented from even com-
mencing the investigation.

Mr. Clark wrote this upon his exit, “Never did I dream that the
task force’s efforts to air this issue would be met with so many be-
hind-the-scenes maneuvering, personal animosity, distortions of
fact, and contortions of law.”

The single most egregious non-act performed by Mr. Radek was
his failure to allow the Common Cause allegations to be inves-
tigated, and for nearly 2 years that was the case. His office is
called Public Integrity for a reason. The allegations charged a mas-
sive fraud being perpetrated on the American taxpayers. The Pub-
lic Integrity Section’s response was to abrogate its responsibilities
to preserve public integrity. Its response was to look the other way
to frustrate the process, to lawyer the case to inaction.

So, Mr. Chairman, I believe that today’s hearing will bring out
much of this story contained in the documents that we have been
provided, and I would like to commend you for your diligence in
pursuing this and look forward to today’s testimony.
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Senator SPECTER. Thank you very much, Senator Grassley.

For the record, without objection, we will introduce the Common
Cause letter to Attorney General Reno dated October 9, 1996, and
the letter from Mr. Harshbarger and Mr. Wertheimer to me, dated
June 20, 2000.

[The letter to Attorney General Reno follows:]
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QOctober 9, 1996

The Honorable Janet Reno
The Attorney General

U.S. Department of Justice
950 Pennsylvania Avenue NW
Washington, DC 20530

Dear Attorney General Reno:

There are substantial grounds to believe that the Clinton/Gore ‘96 Primary
Committee, Inc. (Clinton Committee), acting through the Democratic National Commitiee
(DNC), and the Dole for President Primary Committee, Inc. (Dole Comumittee), acting
through the Republican National Committee (RNC), have each engaged in an illegal
scheme to circumvent the federal campaign finance laws. Through these schemes, the
Clinton Committee and the Dole Committee, and their agents, each committed knowing
and willful violations of the federal election laws, involving tens of millions of dollars,
during the 1996 presidential primary campaign.

These matters warrant investigation to determine whether criminal violations of
the federal campaign finance laws have occurred.

In the circumstances here, the Independent Counsel Act requires the appointment
of an independent counsel in an investigation involving high-level officers of the
President’s reelection campaign comniittee, 28 U.S.C. 591(b)(6), and authorizes the
appointment of an independent counsel in an investigation where, as in this matter
involving the Dole Committee, the RNC and the DNC, you may have a “political conflict
of mterest.” 28 U.S.C. 591(c).

Common Cause therefore urges you to fulfill your responsibility under the law by
taking the steps necessary to seek the appointment of an independent counsel under the
Independent Counsel Act to investigate all of the matters discussed below..

1. Summary of the Allegations

During the 1996 presidential primary campaign, the Clinton Committee and the
Dole Committee, and their agents, both spent millions of dollars in excess of the overall
presidential primary spending limit that applied to each of their campaigns, and in doing
so, used millions of dollars in “soft money” contributions that could not legally be used
directly to support a presidential campaign.

The Clinton and Dole Committecs and their agents made these campaign
expenditures through their respective national political parties, using the parties as
conduits to run multimillion-dollar TV ad campaigns to support their candidacies. The
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TV ad campaigns were in each case prepared, directed and controlled by the Clinton and
Dole campaigns and their agents. Money used to pay for the ad campaigns was raised by
agents of the Clinton and Dole Committees. The ads were targeted to run in presidential
battleground states. The ads dealt with President Clinton and Senator Dole by name, and
promoted their respective candidacies or criticized their respective opponents.

Thus, the TV ad campaigns, run in the guise of being DNC and RNC ad
campaigns, were in fact Clinton and Dole ad campaigns, and accordingly were subject to
the contribution and spending limits that apply to presidential campaigns.

The purpose of the Clinton ad campaign, according to published reports, was to
allow the Clinton Committee and its agents to conduct a multimillion-dollar TV
advertising campaign for the President’s reelection, from the summer of 1995 until the
summer of 1996, without any of the money being counted against the $37 million
spending limit applicable to the Clinton Committee during the presidential primary
period. The ad campaign cost at least $34 million during this period.

The purpose of the Dole ad campaign, according to published reports, was to allow
the Dole Committee to conduct a multimillion-dollar TV advertising campaign to support
Senator Dole’s candidacy during the period from April 1996 through the Republican
convention in August 1996, a time when the Dole campaign already had spent nearly all
of the $37 million that it could legally spend during the presidential primary period. The
ad campaign cost at least $14 million through June 1996, the period for which relevant
FEC disclosure reports are currently available.

We believe the Clinton-and Dole Committees massively violated the primary
election spending limits they had each agreed to as a condition of receiving taxpayer
funds. In addition, the Clinton and Dole Committees massively violated the contribution
prohibitions and limits by financing their ad campaigns in large part with millions of
dollars of “soft money” funds which they could not legally use to support their
candidacies. The Clinton Committee used at least $22 million in “soft money” and the
Dole Committee used at least $9 million in “soft money.” These “soft money” funds
included corporate and labor union contributions, and large contributions from
individuals in excess of the federal contribution limits.

In sum, the Clinton Committee and the Dole Committee, and their agents, acting
through their respective national political parties in the ways described above, each have
engaged in an illegal scheme to violate the presidential primary spending limits and to
violate the prohibition on a federal candidate’s use of corporate and labor union
contributions and the restrictions on such candidate’s use of large individual
contributions. The Committees have also engaged in an illegal scheme to violate the
disclosure requirements of the federal election laws.

Any such scheme to knowingly and willfully exceed the presidential primary
spending limit, to knowingly and willfully spend “soft money” directly to support a
federal candidate and to knowingly and willfully violate the federal disclosure
requirements is a criminal violation of the federal election laws.
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The Justice Department has exclusive jurisdiction to prosecute such criminal
violations, subject to the Independent Counsel Act. Justice Department guidelines
indicate that this is the kind of election law case that should be pursued by the
Department, regardless of the Federal Election Commission’s primary jurisdiction to
investigate potential civil violations of the law.

Common Cause believes that massive violations have occurred during the 1996
presidential election, the most massive violations of the campaign finance laws since the
Watergate scandal. These violations involve tens of millions of dollars in campaign
contributions and expenditures.

Under these circumstances, an independent counsel is required to investigate these
matters and to take appropriate action to hold responsible individuals and entities
accountable for any violations that have occurred.

Set forth below is a review of the applicable statutes and the factual allegations
requiring an investigation by an independent counsel.

II. Independent Counsel Act

The Independent Counsel Act, 28 U.S.C. 591 et seq., provides for the appointment
of an independent counsel to conduct criminal investigations that involve any member of
a specified class of individuals, including the President and Vice President, members of
the Cabinet, high-ranking individuals in the Executive Officc of the President, other high-
level Executive Branch officials, and the chairman and treasurer of the principal national
campaign committee seeking the election or reelection of the President and any officer of
that committee exercising authority at the national level. 28 U.S.C. 591(b).

The law also provides for the appointment of an independent counsel to conduct
criminal investigations of any person where the Attorney General determines such
investigation “may result in a personal, financial, or political conflict of interest.” 28
U.S.C. 591(c).

Some of the matters raised in this letter involve the Clinton presidential campaign
commiittee, whose national officers are “covered persons” within the meaning of section

591(b).

Other matters raised here are intimately related to the allegations about these
“covered persons,” and involve the Dole prestdential campaign committee, the
Democratic National Committee and the Republican National Committee. Any
investigation of these entities would plainly involve a “political conflict of interest” for
you as Attorney General within the meaning of section 591(c). The allegations related to
these entities should be examined as part of the investigation of the section 591(b)
“covered persons” that must be referred to an independent counsel. As a result, ail of the
matters raised here should, under the Act, be referred to an independent counsel.

Accordingly, under sections 591(b) and 591(c), the investigation of this entire
matter is governed by the independent counsel law.
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The independent counsel law provides that whenever you receive “information
sufficient to constitute grounds to investigate” whether any covered person, including a
person covered by section 591(c), “may have violated any Federal criminal law,” you
have 30 days to determine if the information is sufficiently specific and from a
sufficiently credible source to justify beginning a “preliminary investigation.” 28 U.S.C.
591(a), (d).

Under the law, if you determine that the information is specific and from a credible
source, then you have 90 days to conduct a “preliminary investigation” for the purpose of
determining whether “further investigation is warranted.” 28 U.S.C. 592(a). If you
conclude that there are “reasonable grounds to believe that further investigation is
warranted,” you must apply to the appropriate court for the appointment of an
independent counsel. 28 U.S.C. 592(c)(1)(A).

Common Cause calls on you to fulfill your responsibilities under the Act by
opening a preliminary investigation leading to the appointment of an independent counsel
to investigate the matters discussed in this letter. The independent counsel should be
responsible for conducting only this investigation. Given the statutory time frames, we
recognize that an application to the court for appointment of an independent counsel may
not be made until after the election on November 5.

II1. The Applicable Federal Statutes

A. The presidential campaign financing system and related criminal laws.

1. Public funding provisions

Candidates seeking the presidential nomination of a political party are cligible to
receive public matching funds if they so choose and if they meet the conditions of
eligibility for receiving the funds. 26 U.S.C. 9031 et seq. As one of those conditions, a
candidate must agree in writing to abide by an overall spending limit during the primary
campaign. 26 U.S.C. 9033(b). For the 1996 election, the overall primary spending limit
was approximately $37 million.! :

President Clinton and former Senator Dole both sought and received taxpayer
funds and, in exchange, both signed commitment letters to the Federal Election
Commission in which they agreed to comply with the primary election spending limit.”

! The 1996 overall primary spending base limit was $30,910,000. Candidates were,
in addition, allowed to spend another 20 percent, or $6,182,000, for fundraising purposes,
making the total overall spending limit $37,092,000. Federal Election Commission,
“FEC Announces 1996 Presidential Spending Limits,” (Press Release, March 15, 1996).

2 Letter of October 13, 1995 from William J. Clinton
to the Honorable Danny Lee McDonald; Letter of April 24,
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Major party nominees are also eligible to receive full public funding of their
general election campaigns, provided they agree to limit their spending to the public
money received. 26 U.S.C. 9003(b). For the 1996 general election, the public funding is
approximately $62 million to each major party candidate. President Clinton and former
Senator Dole both have sought and received this money and have agreed in a written
commitx}nent to comply with the condition to limit their campaign spending to $62
million.

The national political parties are authorized to make expenditures, subject to a
limit, in connection with the general election campaign of their presidential nominees. 2
U.S.C. 441a(d). For the 1996 presidential general election, the limit on party spending is
approximately $12 million.* The national parties are not separately authorized to make
any other expenditures directly to support a presidential candidate.’

2. Criminal provisions

There are a number of statutory limitations, prohibitions and disclosure
requirements (set forth below) that accompany the above provisions. For “knowing and
willful” violations of these limitations, prohibitions and disclosure requirements, there
arc federal felony penalties. In particular, two criminal statutory provisions are
applicable:

First, the Federal Election Campaign Act (FECA), in 2 U.S.C. 437g(d)(1)(A),

1995 from Robert J. Dole to Chairman, Federal Election
Commission. '

* Letter signed August 29, 1996 by William J. Clinton
and Albert Gore, Jr. to the Honorable Lee Ann Elliott;
Letter of August 14, 1996 from Robert J. Dole and Jack F.
Kemp to the Honorable Lee Ann Elliott.

¢ Federal Election Commission, “FEC Announces 1996
Presidential Spending Limits,” (Press Release, March 15,
1996) .

® Although a recent Supreme Court decision, .Colorado
Republican Federal Campaign Committee v. Federal Election
Commission, 116 S.Ct. 2309 (1996), held that political
parties can make “independent expenditures” on behalf of
their candidates for Congress, the Court specifically noted
that it was not “address(ing] issues that might grow out of
the public funding of Presidential campaigns,” and thus did
not hold that the political parties could make independent
expenditures in publicly funded presidential elections. In
any event, the expenditures at issue in this matter were
controlled and directed by agents of the presidential
campaigns, and plainly could not qualify as having been
made “independently” from the presidential campaigns.
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states:

Any person who knowingly and willfully commits a violation
of any provision of this Act which involves the making,
receiving, or reporting of any contribution or expenditure
aggregating $2,000 or more during a calendar year shall be
fined, or imprisoned for not more than one year, or both.

Second, section 9042 of the Presidential Primary Matching Payment Account Act
(“the Primary Fund Act”), which establishes the presidential primary campaign financing
system, 26 U.S.C. 9042, states:

Any person who violates the provisions of section 9035 shall
be fined not more than $25,000, or imprisoned not more than
5 years, or both. Any officer or member of any political
committee who knowingly consents to any expenditure in
violation of the provisions of section 9035 shall be fined not

more than $25,000, or imprisoned not more than 5 years, or
both.

3. Justice Department guidelines

The Justice Department guidelines for criminal prosecution of election offenses
state:

Intentional and factually aggravated violations of the FECA
are crimes, subject to prosecution by the Justice Department.

Most violations of the FECA and the public financing
provisions of Title 26 are handled civilly by the FEC. A
campaign financing violation is generally prosecuted
criminally only if it was a willful violation of a core
prohibition of the FECA, ... involved a substantial sum of
money, and resulted in the reporting of false campaign
information to the FEC.

In addition, a scheme to infuse illegal sums into a federal
election campaign impedes the FEC in its statutory
enforcement and disclosure responsibilities. Such schemes
have been successfully prosecuted as conspiracies to obstruct
and impede the lawful functioning of a government agency ...
and as willfully causing false information to be submitted to a
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federal agency. ... ¢

The matters involved here and set forth in detail below clearly fall within these
guidelines for criminal prosecution. These matters deal with potentially willful and
knowing violations of “core” provisions of the FECA,’ that involve “substantial” sums of
money, and result in the reporting of “false campaign information” to the Federal Election
Comrmnission.

These matters also deal with “a scheme to infuse illegal sums into a federal
election campaign” that would have the effect of impeding the FEC from carrying out its
statutory enforcement and disclosure responsibilities.

Therefore, under the Justice Department’s guidelines, the allegations discussed
below warrant a criminal investigation.

4. “Knowing and willful” violations

Criminal violations of the campaign finance statutes must be “knowing and
willful.” We believe the violations set forth below meet this standard.

We believe the Committees and their agents intended to circumvent the law: they
intended to make expenditures in the presidential primary campaign in excess of what
could be legally spent to promote their candidates; they intended to spend “soft money”
that could not be legally spent to directly support a federal candidate, and they intended to
use their respective political parties as conduits to accomplish these goals. In short, there
was “such reckless disregard of the consequences as to be a knowing, conscious and
deliberate flaunting” of the FECA, which constitutes a “knowing and willful” violation of
the Act. AFL-CIO v. FEC, 628 F.2d 97 (D.C. Cir.) cert. den. 449 U.S. 982; see also
Screws v. United States, 325 U.S. 91, 106 (1945) (where, in dealing with violations of the
Civil Rights Act, the Court required that the defendants “at least act in reckless disregard”
of constitutional prohibitions or guarantees).

Even if the standard is the “good faith” test adopted by the U.S. Supreme Court for
tax cases in Cheek v. U.S., 498 U.S. 192 (1991) -~ i.e., that a person has not acted
willfully if he had a “good faith” belief he was not violating the law -~ the
unreasonableness of the interpretation of the FECA under the factual circumstances set
forth below would constitute evidence for a jury to consider in determining whether a

¢ U.S. Department of Justice, Federal Prosecution of
Election Offenses (6th ed. Jan. 1995) at 93.

7 These “core” provisions, according to the Justice
Department guidelines, include the limits on contributions
from persons and groups, the ban on contributions from
corporations and labor unions, and the avoidance of the
statute’s disclosure requirements. Federal Prosecutijion of
Election Offenses at 96-97.
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defendant’s claimed good faith belief in the legality of his actions was in fact the state of
mind with which the acts were carried out. This is not an issue that can properly be
resolved by you as Attorney General in deciding whether to appoint an independent
counsel. Rather, it must be resolved by the independent counsel in deciding whether to
initiate a prosecution or, ultimately, by a jury.

B. Knowing and willful violation of the presidential
primary spending limit is a federal crime.

Two statutory provisions are violated when a presidential campaign committee
exceeds the spending limit that the candidate agreed to abide by in return for receiving
taxpayer funds. When the violation is knowing and willful, it becomes criminal under 2
U.S.C. 437g(d)(1) and 26 U.S.C. 9042, both set forth above.

The first provision violated by exceeding the spending limit is in the FECA which
states, in 2 U.S.C. 441a(b)(1)(A):

No candidate for the office of President of the United States
who is eligible under ... section 9033 of title 26 (relating to
eligibility for payments) to receive payments from the
Secretary of the Treasury may make expenditures in excess of
[the spending limit].?

This provision makes it illegal for a candidate who receives taxpayer funds to exceed the
overall spending limit in the presidential election.

The second provision violated by exceeding the spending limit is contained in the
Primary Fund Act, which establishes the presidential primary campaign financing system.
Section 9035 of the Act (26 U.S.C. 9035) states:

No candidate shall knowingly incur qualified campaign
expenses in excess of the expenditure limitation applicable
under section 441a(b)(1)(A) of title 2. ...

This provision also makes it illegal for a candidate who receives taxpayer funds to exceed
the presidential primary spending limit in the FECA.

Thus, it is a criminal violation of both the FECA (section 437g(d)(1)) and the

8 The dollar amount of the spending limit set forth in

the statute is $10 million, but this amount is adjusted each
election cycle to account for changes in the consumer price
irdex. 2 U.8.C. 44la{c). As noted above, the adjusted
spending limit for the 1996 priwmary campaign, including the
20-percent exemption for fundraising disbursements, was
approximately $37 million.
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Primary Fund Act (section 9042) for a presidential campaign committee or its agents to
knowingly and willfully make “expenditures” or incur “qualified campaign expenses” in
excess of the spending limit that a presidential candidate agrees to in order to receive
taxpayer funds.

C. Knowing and willful violation of the ban on use of corporate
and union money, and the limit on individual contributions, in
federal elections is a federal crime.

The FECA, in 2 U.S.C. 441b, makes it illegal for any corporation or labor union to
make contributions or expenditures to directly support a federal candidate, and for any
candidate or political party to receive or accept any such funds for that purpose. When
the violation is knowing and willful, it becomes criminal under 2 U.S.C. 437g(d)(1)(A).

Section 441b provides:

It is unlawful for ... any corporation whatever, or any labor
organization, to make a contribution or expenditure in
connection with any election at which presidential and vice
presidential electors or a Senator or Representative in, or a
Delegate or Resident Commissioner to, Congress are to be
voted for, or in connection with any primary election or
political convention or caucus held to select candidates for
any of the foregoing offices, or for any candidate, political
committee, or other person knowingly to accept or receive any
contribution prohibited by this section.

(Emphasis added)

The FECA, in 2 U.S.C. 441a(a)(1), also makes it illegal for any person to
contribute more than $1,000 to a candidate with respect to any federal election, or more
than $20,000 per year to any national political party:

No person shall make contributions -~

(A) to any candidate and his authorized political
committees with respect to any election for Federal
office which, in the aggregate, exceed $1,000;

(B) to the political committees established and maintained by a national
political party ... in any calendar year which, in the aggregate, exceed
$20,000; ...

The FECA provides, in 2 U.S.C. 441a(f), that it 1s illegal for any candidate or
political committee to accept any contribution in excess of these contribution limits, or to
make any expenditure in violation of the statute’s limits. When the violation is knowing
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and willful, it becomes criminal under 2 U.S.C. 437g(d)(1)(A).
Section 441a(f) provides:

No candidate or political committee shall knowingly accept
any contribution or make any expenditure in violation of the
provisions of [section 441a]. No officer or employee of a
political committee shall knowingly accept a contribution
made for the benefit or use of a candidate, or knowingly make
any expenditure on behalf of a candidate, in violation of any
limitation imposed on contributions and expenditures under
[section 441a].

Thus, it is a criminal violation of the FECA, 2 U.S.C. 437g(d)(1)}(A), fora
presidential campaign committee or its agents to “knowingly and willfully” use corporate
or labor union contributions, or contributions from individuals in excess of the federal
contribution limits to directly support a federal candidate.

D. Knowing and willful violation of the FECA’s
disclosure requirements is a federal crime.

The FECA, in 2 U.S.C. 434, requires a presidential campaign committee, and the
national political party committees, to report all contributions and expenditures in excess
of $200 made in connection with a presidential campaign. When the violation is knowing
and willful, it becomes criminal under 2 U.S.C. 437g(d)}(1)(A).

Section 434 provides:
(a)(1) Each treasurer of a political committee shall file
reports of receipts and disbursements in accordance with the
provisions of this subsection. ...

(b) Each report under this section shall disclose — ...

(2) for the reporting period and calendar year, the total amount of all
receipts, and the total amount of all receipts in the following categories:

(A) contributions from persons other than political committees; ...

(C) contributions from political party committees; ...

(3) the identification of each --

(A) person (other than a political committee) who makes a contribution to
the reporting committee during the reporting period, whose contribution or

contributions have an aggregate amount or value in excess of $200 within
the calendar vear, ...
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(4) for the reporting period and the calendar year, the total amount of all
disbursements, and all disbursements in the following categories:

(A) expenditures made to meet candidate or committee operating expenses;

(G) for an authorized committee, any other disbursements; ...
(5) the name and address of each --

(A) person to whom an expenditure in an aggregate amount or value in
excess of $200 within the calendar year is made by the reporting committee
to meet a candidate or comumittee operating expense, together with the date,
amount, and purpose of such operating expenditure.

Thus, it is a criminal violation of the FECA, 2 U.S.C. 437g(d)(1)(A), fora
presidential campaign committee or its agents to “knowingly and willfully” fail to report
all contributions and expenditures in excess of $200 made in connection with a
presidential campaign.

E. The TV ad campaigns at issue were a Clinton ad campaign and a
Dole ad campaign, respectively, and were subject to the
presidential primary spending and contribution limits and
prohibitions.

Under the FECA, an expenditure is defined to include “any purchase, payment, ...
or anything of value, made by any person for the purpose of influencing any election for
Federal office. ...” 2 U.S.C. 431(9)(A). Similarly, under the Primary Fund Act, a
“qualified campaign expense” is defined to include “a purchase, payment ... or gift of
money or of anything of value incurred by a candidate, or by his authorized committee, in
connection with his campaign for nomination for election. ...” 26 U.S.C. 9032(9).

Thus, any money spent by a presidential candidate or his agents “for the purpose of
influencing” the candidate’s campaign, or “in connection with” the candidate’s campaign
is an “expenditure” under the FECA and a “qualified campaign expense” under the
Primary Fund Act, and therefore counts against the candidate’s spending limit. This
includes, of course, money spent by a candidate campaign committec or its agents to
conduct an advertising campaign to support the candidate.

It is clear that a candidate makes an “expenditure” and incurs a “qualified
campaign expense” for a candidate ad campaign, within the meaning of the federal
campaign finance laws, where the candidate’s campaign committee or its agents:

L Prepare, direct and control the ad campaign;

® Target the ads to run in presidential battleground states; and
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L Run ads that name the candidate and promote his candidacy, or name his
opponent and criticize him.

The record discussed below shows that these circumstances exist here for both the
Clinton ad campaign run through the DNC and the Dole ad campaign run through the
RNC. Under such circumstances, it does not make any difference if the candidate
campaign chooses to use a political party (or any other third party) as a conduit through
which it runs its campaign ads, as both the Clinton Committee and the Dole Committec
did in this case.

Thus, the Clinton ad campaign and the Dole ad campaign, run through their
respective political parties, are candidate ad campaigns and the money spent on these ads
are candidate “expenditures” under the FECA and “qualified campaign expenses” under
the Primary Fund Act. As such, the expenditures count against the overall primary
election spending limits applicable to the Clinton Committee and the Dole Commuttce.
The contributions used to finance these expenditures must also meet the contribution
prohibitions and limitations contained in federal law, and must comply with the law’s
disclosure requirements.

In addition to the fact that the money spent on these ad campaigns plainly meets
the definition of “expenditure” by a candidate under the FECA, the Act also provides, in
2 U.S.C. 441a(b)(2)(B), that for purposes of the presidential campaign spending limits, an
expenditure is “made on behalf of a candidate” if it is made by any “agent of the
candidate for purposes of making any expenditure,” or by “any person authorized or
requested by ... an agent of the candidate, to make the expenditure.”

Thus, this provision also makes the money spent on the ad campaigns at issue here
expenditures “on behalf of a candidate,” and accordingly subject to the presidential
primary spending limit applicable to the Clinton Committee and the Dole Committee.

Since the TV ad campaigns at issue here were candidate ad campaigns, and the
expenditures involved were therefore candidate expenditures, the question whether the
TV ads contained any terms of “express advocacy” such as “vote for” or “vote against” is
irrelevant. While the Supreme Court has held that “express advocacy” is required for an
ad by an independent group to fall under the federal campaign finance laws, see Buckley
v. Valeo, 424 U.S. 1, 43 (1976), no one has ever contended, and no court has ever found,
that an ad run by a candidate must contain terms of “express advocacy” in order to be
treated as an expenditure under the campaign finance laws.

No one would argue, for instance, that an ad run by the Clinton Committee that
promotes President Clinton’s candidacy should not count against the Committee’s
spending limit simply because it does not say “Vote for Clinton.” Indeed, many of the
ads financed directly by the Clinton Committee and the Dole Committee do not contain
any such terms of “express advocacy.” Yet the Clinton Committee and the Dole
Committee themselves have treated these ads as candidate ads and counted these
expenditures against their spending limits.
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The same holds true for the Clinton Committee ads and the Dole Committee ads
run through their respective political parties: since they are candidate ads and candidate
expenditures, there is no requirement for them to contain express advocacy in order to be
covered by the federal campaign finance laws.

The record demonstrates that each presidential campaign committee used its
respective national political party as a conduit to run its ad campaign, and that therefore
the ad campaign is a candidate campaign expenditure. But the same result would be
reached under federal law even if each presidential campaign and its national party was
simply engaged in a joint venture in which the candidate campaign committee and the
party coordinated their activities with each other.

Under 2 U.S.C. 441a(a)(7)(B)(i), expenditures “made by any person in
cooperation, consultation, or concert, with, or at the request or suggestion of], a candidate, \&L
his authorized political committees, or their agents, shall be considered to be a
contribution to such candidate,” and “shall also be reported as an expenditure” by the
recipient candidate. 11 C.F.R. 104.13(a)(2).

The record in this case clearly shows that there was direct involvement and control
by the candidate campaign committees or their agents in virtually all aspects of the ad
campaigns at issue. There is no way to treat these ad campaigns as efforts by the parties
independent from and uncoordinated with the candidates and their agents.

Thus, even if the ad campaigns were not candidate ads run through the parties as
conduits, they would still constitute expenditures by the candidates under section
441a(a)(7)(B)(1) of the FECA. As expenditures coordinated between the candidate
campaign committees and their respective partics, they would constitute in-kind
contributions to, and expenditures by, the candidates under this section, and therefore
would count against the candidates’ spending limits.

IV. The Clinton Ad Campaign Run Through the DNC

From the summer of 1995 through the summer of 1996, the Clinton Committee ran
an ad campaign through the Democratic National Committee to promote President
Clinton’s reelection. The ad campaign was prepared, directed and controlled by agents of
the Clinton Committee, the ads were targeted to run in presidential battleground states by

° Nor could the ads in question here be considered

party “generic” ads. Under FEC rules a “generic” party ad
is one that urges voters to “support candidates of a
particular party or associated with a particular issue,
without mentioning a_specific candidate.” 11 C.F.R.
106.5(a) {2) {(iv) (emphasis added). The ads run through the
parties here in each case specifically mention President
Clinton or Senator Dole.
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agents of the Clinton Committee, and the ads promoted President Clinton or criticized his
presumptive general election opponent, Senator Dole. The ad campaign was financed in
large part by “soft money” raised by agents of the Clinton campaign. The Clinton
Committee spent on the ad campaign during this period at least $34 million in excess of
the amount it was legally permitted to spend during the presidential primary campaign,
and in doing so used at least $22 million in “soft money” contributions that cannot be
legally used to directly support a presidential candidate.

Background

In early summer of 1995, the Clinton Committee spent $2.4 million of its
campaign committee funds to run a series of ads relating to the ban on assault weapons in
over 20 major television markets “in key electoral states,” according to Bob Woodward’s
book, The Choice.”® This candidate ad campaign, unusual in its timing some 18 months
before the election, was designed by Clinton’s chief media consultant Robert Squier "
and his then-chief political strategist Richard Morris. Other Clinton aides strongly
opposed spending so much of the Clinton Committee’s campaign money so long before
the election."?

According to a report published in The Boston Globe, this internal division led to a
debate during the summer of 1995 about whether to turn down public financing during
the primary elections “in order to avoid federal spending limits.” According to this
report:

Worried about Clinton’s battered popularity, his political
advisers are tempted to use the fund-raising powers of the
presidency to bankroll an early television advertising
campaign in key states. ...

Some Clinton aides, therefore, consider the $36 million limit
" on primary spending and the state-by-state caps as obstacles
to their reelection plans. ...

[T]he Clinton-Gore campaign already has spent more than $2
million on television ads and is contemplating another
multimillion-dollar advertising blitz for the fall.

Even though the president so far faces no Democratic
opponent, his advisers are planning expensive media
campaigns to boost Clinton’s standing in key general election
battleground states during next year’s primary season.

B. Woodward, The Choice, p. 213.
11 1d. at 212.
12 Id. at 213.
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If the Clinton campaign accepts federal funds, it would have
to honor the spending caps in essential states. ..."

In this debate, according a report in The Washington Post, some Clinton political advisers
considered the spending limits that condition the receipt of public funds as imposing an
unacceptable constraint on the reelection campaign:

[Some Clinton political advisers argued that as an incumbent
president, he could raise all the money he needed and then
would be able to spend it however he wanted. The proposal
was part of a larger strategy that suggested Clinton could
spend millions on television advertising in late winter and
spring of 1996. ..."*

In this connection, Clinton political strategist Richard Morris reportedly advocated
rejecting the federal funds and spending limits:

Morris wanted to ensure that Clinton was in a position to
maximize saturation television advertising in the coming
primary season. ...

The lawyers said that if Clinton rejected the federal matching
funds, he would not have to abide by any fund-raising limits
during the primary period. The possibilities would be
limitless -- potentially tens of millions of dollars more to
spend on television advertising, perhaps even $50 to $60
million or more for an unparalleled media blitz. Morris
decided that was the solution."”

The Clinton Committee’s chief political strategist, Morris, and its chief media
strategist, Squier, in August 1995 were advocating an unusually early TV ad campaign to
emphasize President Clinton’s protection of Medicare in order to bolster Clinton’s
popularity as they headed into the election year.' Other campaign officials who
advocated accepting public funds and spending limits were opposed to “using our
precious money” for this ad campaign since they were going to be subject to “an absolute
legal ceiling” as part of accepting public funds."”

¥ J. Farrell, “Clinton campaign mulls private
funding,” The Boston Globe (ARugust 28, 1995).

4 A, Devroy, “Clinton Rejects Aides’ Proposal to
Refuse U.S. Matching Funds,” The Washington Post (September
18, 1995).

5 B. Woodward, The Choice, p. 233-34.

1 1d. at 235.

7 B. Woodward, “Clinton Called Shots for Party Ad
Blitz,” The Washington Post (June 25, 1996); B. Woodward,
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In the end, published reports show, the Clinton campaign and its agents designed a
scheme to try to have it both ways -- to receive taxpayer funds and agree to a spending
limit, and also to run a multimillion-dollar Clinton ad campaign through the DNC
without counting any of these expenditures against the spending limit the campaign had
agreed to.

Running campaign ads through the DNC was, in their view, “the compromise that
allowed the President to have television air time without eating into his own re-election
treasury.”* Under the scheme designed by the Clinton campaign, the ads would, in their
view, “allow the President to start defining himself for the 1996 re-election campaign
without using up his own campaign funds or counting the costs against the strict spending
limits that Presidential candidates face.”"*

In fact, however, the ad campaign run through the DNC was plainly an ad
campaign of the Clinton Committee and its agents, and the expenditures for the ad
campaign of at least $34 million were required to be counted against the Clinton
Committee’s overall spending limit.

A. The Clinton campaign and its agents prepared, directed
and controlled the ad campaign run through the DNC.

The Clinton campaign and its agents designed and produced the ads, determined
the placement of the ads and made the media buys, and raised money to pay for the ad
campaign run through the DNC. This included the campaign’s chicf media strategist,
Robert Squier, and the campaign’s chief political strategist, Richard Morris. It also
reportedly included the President himself:

At weekly evening meetings in the White House, Clinton
went through [the ads], offered suggestions and even edited
some of the scripts. He directed the process, trying out what
he wanted to say, what might work, how he felt about it, and
what it meant.”

The ad campaign run through the DNC was managed by Robert Squier,” the head
of Squier Knapp Ochs and its division, the November 5 Group. At the same time, Squier
was also serving as President Clinton’s chief media advisor and directing the ad campaign

The Choice, p. 235.

¥ A. Mitchell, “Democrats Plan Fund-Raising Drive for
TV Ads in Budget Debate,” The New York Times (October 17,
1995) .

) ¥ I1d.

2 B. Woodward, “Clinton Called Shots for Party Ad
Blitz,” The Washington Post (June 25, 1996).

2 1d.
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for the Clinton-Gore Committee.”? Mediaweek noted, “The Democratic planning is led by
Bob Squier of the Washington firm Squier Knapp Ochs. The firm has a tight hold on the
planning and buying process, creating ads and acting as chief media consultants to the
Clinton-Gore campaign and the Democratic National Committee.”” National Journal
reported that Squier’s “latest ad for the President’s reelection effort emphasizes many of
the same points found in the ads that he produced for the DNC.”

As National Journal noted with reference to both the Clinton and Dole campaign
media consultants:

[Tlhe fact that the media consultants who are crafting the
commercials for the national parties are also the same
strategists producing ads for the Clinton and Dole campaigns
belies the notion that the ads are intended to benefit the party
as a whole.”

According to published reports, the Clinton campaign’s chief political strategist,
Richard Morris, was heavily involved with Squier in the design and planning of the ads.
They jointly “tested” various 30-second ad scripts and jointly prepared the first ad run in
August 1995.%

According to published reports, President Clinton “directed a special fundraising
effort™ for the DNC beginning in the summer of 1995 to raise money to pay for the ad
campaign:

McAuliffe [the President’s chief fundraiser] knew that if the
president was behind a special fundraising drive by the party,
the money would be raised. Clinton did not make the
fundraising calls himself, but Vice President Gore made about
50 personal calls, and the party’s chairman and entire fund-
raising apparatus were turned loose. Because the money
supposedly would be for the party, there were no limits on
contributions -- the so-called soft money loophole in the law
allowing contributions for general operations. A number of
large contributions in the $100,000 range were received.

22 J. Barnes, “Party Favors,” National Journal (May
11, 1996).
23

M. Gimein, “Media race shapes up,” Mediaweek (March
25, 1996).
?¢ J. Barnes, ‘“Party Favorsg,” National Journal (May
11, 1996).

25 J. Barnes, “The Great ‘'Soft’-Money Flood of '96,”
National Journal (June 1, 1996).

26 B. Woodward, The Choice, p. 236-37.

27 Id. at 236.
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Of course the distinction between Clinton-Gore money and
Democratic Party money existed only in the minds of the
bookkeepers and legal fine-print readers. It was all being
raised and spent by the same ?eople -- Clinton, Gore, Morris
and the campaign apparatus.?

In this effort, the DNC reportedly raised over $10 million in soft money and borrowed
additional funds.”” By the end of 1995, $18 million dollars reportedly had been spent to
fund an advertising campaign sponsored by the DNC.*

During the first six months of 1996, under President Clinton’s leadership and with
his active involvement, the DNC raised $34.9 million in “soft money” contributions. A
significant portion of this money was used to finance the Clinton ad campaign run
through the DNC, which aired during this period.”!

B. The TV ads were targeted to run in presidential battleground states.

The Clinton ad campaign run through the DNC during the period from July 1,
1995 to June 30, 1996 spent $27 million in the top 12 states where the most expenditures
were made on the ad campaign, including $18 million in “soft money” and $9 million in
“hard money.”™

28 1d.

2% 1d.

30 1d. at 344.

**  As of December 31, 1995, the DNC reported having
$1,895,545 in “soft money” on hand.

*?  Under the federal campaign finance disclosure laws,
a national political party can file either monthly or
quarterly reports with the FEC. State political parties
file quarterly reports on their federal activities, and
their joint federal-nonfederal activities.

The DNC has chosen to file quarterly reports. As a
result, information for July 1996 and August 1996 regarding
the DNC’s transfers to state parties to finance the Clinton
ad campaign, as well as information on payments by the
Democratic state parties for the ad campaign, will not be
available until reports for the period July 1 through
September 30, 1996 are filed on Octcber 15, 1996.

The RNC has chosen to file wmonthly reports. As a
result, information regarding the RNC's transfers to its
state parties in July 1996 and August 1996 is already
available. But since the state parties themselves file only
quarterly, information regarding state party spending on the
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Listed below are the top 12 states and the total amount spent in each state on the
Clinton ad campaign:

State Party Amount spent on Clinton ads

1. California $4,156,092
2. Pennsylvania $3,809,470

3. Florida $3,578,159
4. Ohio $2,984,535
5. Michigan $2,647,529
6. Washington $1,910,807
7. Illinois $1,857,482
8. Wisconsin $1,470,784
9. Minnesota $1,401,058
10. Colorado $1,258,217
11. Oregon $1,115,941
12. Missouri $1,113,584

These 12 states were considered during this period as key states in President
Clinton’s reelection effort.® The fact that eight of these states -- California, Colorado,
Ilinois, Michigan, Missouri, Ohio, Pennsylvania and Washington -- were also among the
top 12 states where expenditures were made for the ad campaign run by the Dole
campaign confirms that these battleground states were chosen by both campaigns for their
importance to winning the presidential election.

The amounts listed above for the top 12 states represent funds paid by the state
parties to the two media firms headed by Robert Squier, Squier Knapp Ochs and the
November 5 Group, to pay for the Clinton ad campaign. Based on disclosure reports filed
at the FEC, Common Cause has traced virtually all of these “soft money” and “hard
money” funds as moving from the DNC to the Democratic state parties involved, and then
being paid by the state parties to the two media firms.>

Dole ad campaign in July 1996 and August 1996 will not be
available until their third quarter reports are filed on
October 15, 1996.

33 gee, e.9., A. Mitchell, “Behind the Cloak of
Office, Clinton’s War Room Hums, The New York Times (May 7,
1996) .

3  In tracing these transactions, Common Cause used
(a) close proximity in time between the transfers from the
DNC to the state parties and the payments by the state
parties to the media firms, and (b) similarity in amounts
between the transfers and the payments, to match transfers
from the DNC to the state parties with disbursements by the
state parties to the media firms.

Expenditures listed here do not include any payments
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It is expected that further expenditures for the Clinton ad campaign will be
revealed when the DNC and Democratic state parties file their disclosure reports for the
period that covers July 1996 and August 1996. Those reports are due to be filed on
October 15, 1996.

According to a published report:

[M]illions of dollars [were spent] on ads touting President
Clinton’s reelection in various carefully selected markets. In
what is called a “stealth’ campaign by some, the party has
mostly avoided buying ads in big cities where air time is
costly and voters tend to lean Democratic anyway. The
Democratic strategists are hoping to firm up support for their
ticket early.*

The report continued:

Republicans and news organizations have been tracking the
Democratic advertising buys, providing a picture of where the
money has been concentrated. According to tracking done for
CNN, Clinton has put his money in 24 states. The campaign
has avoided states that he won by large margins in 1992 and
where his strategists believe that he is well ahead now. These
include New York, Massachusetts, West Virginia and
Vermont. They have also largely stayed away from places
where they believe that Clinton has no real chance -- Texas,
the tier of states in the Great Plains north of Texas to North
Dakota, and such southern Republican strongholds as South
Carolina, Alabama and Virginia.*

In sum, the Clinton Committee and its agents, acting through the DNC, targeted a
$27 million Clinton ad campaign to run in 12 presidential battleground states.

C. The ads name President Clinton and promote his candidacy
or name Senator Dole, his presumptive opponent, and criticize
him.

The ads run by the Clinton Committee and its agents through the DNC, from the
summer of 1995 through the summer of 1996, were the same kind of ads that any
candidate would run to promote his candidacy or criticize his opponent.

made to the media firms directly by the DNC.

- 3* E. Randolph, “Clinton Camp Sows Televised Seeds of
Support in Key Regions,” The Los Angeles Times (May 22,
1996) .

3¢ 1d.
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The following are examples of some of the ads:
L] “Values” promoted President Clinton and criticized Senator Dole:

American values. Do our duty to our parents. President
Clinton protects Medicare. The Dole/Gingrich budget tried to
cut Medicare $270 billion. Protect families. President
Clinton cut taxes for millions of working families. The
Dole/Gingrich budget tried to raise taxes on eight million of
them. Opportunity. President Clinton proposes tax breaks for
tuition. The Dole/Gingrich budget tried to slash college
scholarships. Only President Clinton’s plan meets our
challenges, protects our values.*’

L “Economy” promoted President Clinton and criticized Senator Dole:

(Graphic: 1991) Recession, jobs lost. The Dole-GOP bill tries
to deny nearly a million families unemployment benefits.

(Graphic: 1992) Higher interest rates. 10 miilion unemployed.
With a Dole amendment, Republicans try to block more job
training.

(Graphic: 1996 and images of Clinton) Today: We make more
autos than Japan; record construction jobs; mortgage rates
down; 10 million new jobs; more women-owned companies
than ever. The President’s plan -- education, job training,
economic growth — for a better future

L “Photo” promoted President Clinton and criticized Senator Dole:

60,000 felons and fugitives tried to buy handguns -- but
couldn’t -- because President Clinton passed the Brady Bill --
five-day waits, background checks. But Dole and Gingrich
voted no. One hundred thousand new police -- because
President Clinton delivered. Dole and Gingrich? Vote no,
want to repeal ‘em. Strengthen school anti-drug programs.
President Clinton did it. Dole and Gingrich? No again. Their
old ways don’t work. President Clinton’s plan. The new way.

7 M. Daly, “Campaign ‘'96: AQ Watch,” The Hartford
Courant (June 28, 1996).

3% The Associated Press, “Democratic National
Committee Ad Touts Clinton’s Economic Record” (July 24,
1996) .
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Meeting our challenges, protecting our values.*
“Same,” promoted President Clinton and criticized Senator Dole:

America’s values. Head Start. Student loans. Toxic cleanup.
Extra police. Protected in the budget agreement; the president
stood firm. Dole, Gingrich’s latest plan includes tax hikes on
working families. Up to 18 million children face health care
cuts. Medicare slashed $167 billion. Then Dole resigns,
leaving behind gridlock he and Gingrich created. The
president’s plan: Politics must wait. Balance the budget,
reform welfare, protect our values.*

“Finish” promoted President Clinton and criticized Senator Dole:

Head Start. Student loans. Toxic cleanup. Extra police.
Anti-drug programs. Dole, Gingrich wanted them cut. Now
they’re safe. Protected in the ‘96 budget -- because the
President stood firm. Dole, Gingrich? Deadlock. Gridlock.
Shutdowns. The president’s plan? Finish the job, balance the
budget. Reform welfare. Cut taxes. Protect Medicare.
President Clinton says get it done. Meet our challenges.

“Dreams” promoted President Clinton:

The president says give every child a chance for college with
a tax cut that gives $1,500 a year for two years, making most
community colleges free all colieges more affordable. ... And
for adults, a chance to leam find a better job. The prcsxdent’s

“Defend” promoted President Clinton and criticized Senator Dole:

Protecting families. For millions of working families,
President Clinton cut taxes. The Dole-Gingrich budget med
to raise taxes on eight million. The Dole-Gingrich budget

The Associated Press,

[
®
Protect our values.*!
.
tuition tax cut plan. ..
.
33
Issues,”

40

The Associated Press,

(April 20, 1996).

Cllnton vs. Dole” (May 23, 1996).

41

Watch,”
42

J. Lender, The Hartford Courant, “Campaign '96:
(May 8, 1996) .
The Associated Press,

“"The New Democratic Ad on

“Analysis of DNC Ad on Crime

Ad

“The New DNC Ad on President
Clinton's Tuition Tax-Credit Proposal” (June 11, 1996).
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would have slashed Medicare $270 billion. Cut college
scholarships. The president defended our values. Protected
Medicare. And now, a tax cut of $1,500 a year for the first
two years of college. Most community colleges free. Help
adults go back to school. The president’s plan protects our
values.

All of these ads were produced by Robert Squier, the Clinton Committee’s chief
media strategist.

Conclusion on Clinton ad campaign

According to one published report:

By spring 1996, Clinton personally had been controlling tens
of millions of dollars’ worth of DNC advertising. This
enabled him to exceed the spending limits and effectively
rendered the DNC an adjunct to his own reelection effort. ...
For practical purposes, Clinton’s control of the party
advertising -- and his aggressive use of it going back to the
first Medicare ads the previous August -- gave him at least
$25 million more money for the primary period. That was in
addition to the $37 million the Clinton-Gore campaign was
authorized to spend under the law.*

Further:

By using the Democratic National Committee money for
advertising, Clinton’s managers were able to continue to save
much of the Clinton-Gore campaign money. And the Morris-
Squier advertising blitz was in full force. In the fall {of
1995], the ads attacking the Republican budget had covered
some 30 percent of all media markets in the nation. The
December {1995] 30-second commercials followed the .
pattern showing Clinton as champion crime fighter and as the
leader seeking tax cuts, welfare reform and a balanced budget
that would protect vital health programs, education and the
environment.

By Christmas, the pro-Clinton ads had been on the air in an
incredible 42 percent of the national media markets. The

43 The Associated Press, “The New DNC Ad on President

Clinton‘s Record,” (June 15, 1996).
* B. Woodward, “Clinton Called Shots for Party Ad
Blitz,” The Washington Post (June 25, 1996).
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advertising pattern was designed to project one theme as spot
after spot showed Clinton as a figure of national
reconciliation, a healer bringing the various sides together,
who rounded the sharp edges of the Republicans. ... By the
end of [1995], $18 million had been spent on this
extraordinary media campaign.*

This record shows that the Clinton Committee and its agents prepared, directed
and controlled the ad campaign, targeted the ads to run in presidential battleground states,
and prepared ads that named President Clinton and promoted his candidacy or named
Senator Dole and criticized him.

The record shows that the Clinton campaign used the DNC as a conduit to run an
ad campaign during the period from July 1, 1995 to June 30, 1996 -- costing at least $34
million and using at least $22 million in “soft money” -- to directly support President
Clinton’s reelection effort.

Under these circumstances, it is plainly correct that the ads involved here are ads
of the Clinton Committee and its agents within the meaning of the federal campaign
finance laws. The expenditures for those ads therefore must be counted against the
expenditure limits applicable to President Clinton’s reelection campaign and the money
used to finance the ads must comply with the contribution limitations and prohibitions of
the FECA.

V. The Dole Ad Campaign Run Through the RNC

During the period from April 1996 through the Republican convention in August
1996, the Dole Committee ran an ad campaign through the RNC to promote Senator
Dole’s election as President. The ad campaign was prepared, directed and controlled by
agents of the Dole campaign, the ads were targeted to run in presidential battleground
states by agents of the Dole campaign, and the ads promoted Senator Dole or criticized
his general election opponent, President Clinton. The ad campaign was financed in large
part by “soft money” raised by agents of the Dole campaign. Through the ad campaign,
the Dole Committee during the period from April 1 through June 30, 1996 spent at least
$14 million in excess of the amount it was legally permitted to spend and used at least $9
million in “soft money” to finance the ad campaign, money that cannot be legally used to
directly support a presidential candidate.*

45 B. Woodward, The Choice at p. 344.

Substantial additional expenditures for the Dole ad
campaign run through the RNC are expected to be revealed for
the months of July 1996 and August 1996 when Republican
state parties file their disclosure reports covering the
period from July 1 to September 30, 1996. These reports are

46
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Background

By mid-May 1996, according to published reports, the Dole Committee was
within $200,000 of the overall primary election spending ceiling that would limit the
campaign’s spending until the Republican convention in August.’ “No Presidential
campaign has rcgox’tcd coming this close to the spending limit this long before its
convention. ...

With the Dole campaign unable to spend any money on a TV advertising campaign
and months to go before the August convention when it would receive its general election
public funds, the Dole Committee and its agents undertook a multimillion-dollar TV
advertising campaign using the RNC as a conduit.

On May 16, 1996, RNC chairman Haley Barbour announced that the RNC would
conduct a $20 million TV “issue advocacy” campaign.” Barbour called the timing of the
RNC advertising campaign “more than serendipitous.”® Another published report noted
that this ad campaign is “designed to ride to the rescue of the Dole campaign. Short of
money until the convention, when it will receive federal matching funds, the Dole
campaign barely has travel funds, let alone advertising money.”!

According to an article in The New York Times, “Without a meaningful advertising
budget, for example, the [Dole] campaign must rely almost entirely on the national
Republican Party to pay for advertisements.”? Indeed, the Dole Committee did not pay
for a TV commercial from March 18 until it received general election public funds after

due at the Federal Election Commission on October 15, 1996.
Any payments made in July 1996 and August 1996 by Republican
state parties to media firms to finance the Dole ad campaign
will be reported on these disclosure reports.

7 K. Seelye, “A Financial Squeeze So Tight That Dole
Campaign Is Forced to Sell Assets,” The New York Times (May
18, 1996).

% 1d.

® N. Fitzgerald, “Here Comes the Mud,” Adweek (Jun
17, 1996); see also J. Bennet, “New G.0.P. Drive, New
Finance Debate,” The New York Times (May 31, 1996).

¢ M. Moore, “Republicans Roll Out Their Ads,” USA
Today {(May 17, 1996).

St E. Chen, “Dole Travels tc Heartland for New
Beginnings,” Los Angeles Times (May 17, 1996).

52 §. Labaton, “Dole’s Limited Cash Will Restrict His
Message, Campaign Experts Say,” The New York Times {(May 17,
1996) .
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the Republican convention in August.”

According to a published report, “R.N.C. ads attacking Clinton on everything from
welfare reform to his Paula Jones problems have aired across the country, with only the
fact that they don’t say ‘Vote for Bob’ as evidence that they don’t emanate from Dole
headquarters.”™*

In fact, however, the ad campaign run through the RNC was plainly an ad
campaign of the Dole Committee and its agents and the expenditures for the ad campaign
of at least $14 million, through June 30, 1996, were required to be counted against the
Dole Committee’s spending limit.

A. The Dole Committee and its agents
prepared, directed and controlled the ad campaign.

The Dole Committee and its agents designed and produced the ads, determined the
placement of the ads and made the media buys, and raised money to pay for the ad '
campaign. This included the campaign’s chief media strategist, Don Sipple, the
campaign’s chief pollster, Anthony Fabrizio, and Dole’s chief fundraiser for some 30
years, Joanne Coc.

In March 1996, Don Sipple became the Dole campaign’s chief media strategist,
and “the campaign’s chief message-meister.”* Sipple produced and directed the ad
campaign run through the RNC at the same time he was serving as the chief media
strategist for Dole.*

According to one published report, Sipple in June 1996 “set up a new company,
New Century Media Group, Inc., to handle the RNC’s advertising assignments as well as
the Dole campaign’s commercials during the general election. Its offices are on the 10th

52 J. Bennet, “Dole, Kemp and Their Tax Plan Make

First Commercial Foray,” The New York Times (August 21,
1996) .

54 J. Birmbaum, “The Bucks Start Here,” Time (June 24,
1996} .

S5
1996) .

¢ H. Kurtz, “Dole’s Fall.Ad Team Takes Shape, With
Help From Madison Avenue, The Washington Post (June 28,
1996); B. Jackson, “Dems, GOP Trade Accusations on Campaign
Finance,” AllPolitics (July 8, 1996); H. Kurtz, “Volleys
Fired Before Target Was Fielded,” The Washington Post,
(August 7, 1996).

J. Barnes, “Team Dole,” National Journal (April 13,
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floor of the Dole campaign headquarters building in Washington.”*’

In March 1996, at the same time that Don Sipple became Dole’s chief media
strategist, Anthony Fabrizio became Dole’s chief pollster, serving as head of polling and
survey research for the Dole Committee.”® Fabrizio is head of Multi-Media Services.®

Multi-Media Services, made the media buys for the Dole ad campaign run through
the RNC at the same time Fabrizio was serving as the chief pollster for Dole.

Money to pay for the Dole ad campaign was raised by agents of the Dole
Committee, led by Joanne Coe, “the trusted Dole adviser with the longest tenure -- almost
three decades.”® Coe has been Dole’s chief fundraiser for some 30 years, raising money
for his congressional campaigns, his presidential campaigns and his political action
committee, Campaign America, since 1967 %

Coe served as the chief fundraiser for the Dole presidential primary campaign. In
early April 1996, after Coe had raised the maximum amount the Dole Committee could
legally spend on the presidential primary campaign, she moved to the RNC to take
responsibility for raising “soft money.”*

Under Coe’s direction, some $38 million in “soft money” was raised from April 1,
1996 to August 31, 1996.% Significant amounts of this money were used to pay for the
Dole ad campaign which aired during this period.

Much of this $38 million raised under Coe’s leadership came in large contributions
from Dole supporters:

When [Coe and other Dole fundraisers] moved [to the RNC],
so did the money of some of Dole’s biggest backers. Philip
Anschutz, a billionaire Denver oilman who serves on Dole’s

*” J. Barnes, “Along the Campaign Trail,” National

Journal (June 8, 1996) (emphasis added) .
58 J. Barnes, “Shake-Up of Dole’s High Command...Has
a Very Familiar Ring to It,” National Journal (March 2,
1996) .
**  Campaigns & Elections (February 1995).
¢ J. Barnes, “Team Dole,” National Journal (April 13,

1996) .
61 J. Keen, “Primaries hardened Dole team,” USA

Today (March 28, 1996).

62 J. Barnes, “Along the Campaign Trail,“ National
Journal (April 6, 1996).

¢  This figure is based on a Common Cause analysis of
RNC disclosure reports on file at the Federal Election
Commission.
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campaign finance committee, hadn’t given heavily to the
RNC in recent years. Butin April, after Anschutz and his
wife reached their individual contribution limits for Dole’s
presidential campaign, his company, Anschutz Corp., gave the
RNC $250,000.

In April and May, nine other Dole finance committee
members or the companies they run each gave $100,000 or
more to the RNC.*

B. The TV ads were targeted to run in presidential battieground states.

The Dole ad campaign run through the RNC during the period from April 1, 1996
to June 30, 1996 spent more than $13 million in the top 12 states where the most
expenditures were made on the ad campaign, including $8.8 million in “soft money” and
$4.5 million in “hard money.”

Listed below are the top 12 states and the total amount spent in each state on the ad
campaign:

State party Amount spent on Dole ads

1. California $4,018,821
2. Pennsylvania $1,735,443

3. Illinois $1,553,663
4. Ohio $1,295,910
5. Tennessee $ 946,688
6. Georgia $ 839,699
7. Washington $ 684,000
8. Missourt $ 661,980
9. Colorado $ 496,485
10. Towa $ 420,720
11. Michigan $ 346,260
12. New Mexico $ 332,393

Eight of these states -- California, Colorado, Tilinois, Michigan, Missouri, Ohio,
Pennsylvania and Washington -- were also among the top 12 states where expenditures
were made for the ad campaign run by agents of the Clinton campaign, confirming that
these presidential battleground states were chosen by both the Clinton and Dole
campaigns for their importance to winning the presidential election.

Three of the four other states -- Georgia, Tenncssee and Iowa -- were also
considered key states in Senator Dole’s election efforts.

64 . Rabcock and R. Marcus, “'Dole Inc.’: The Rise of

a Money Machine,” The Washington Post (August 20, 1996) .
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The amounts listed above for the top 12 states represent funds paid by the state
parties to the two media firms, Multi-Media Services and Target Enterprises, to pay for
the Dole ad campaign. Based on disclosure reports filed at the FEC, Common Cause has
traced virtually all of these “soft money” and “hard money” funds as moving from the
RNC to the Republican state parties involved, and then being paid by the state parties to
the two media firms.*

This information does not reflect the full Dole ad campaign run through the RNC,
since state party reports are not yet available for expenditures by state parties to media
firms for Dole campaign ads that were made during July and August, 1996. RNC reports,
which are available for this period, show that an additional $7 million in “soft money”
was transferred by the RNC to state parties in July and August, 1996. The top five
recipients of these funds are key states in Dole’s election effort: Ohio (839,670}, North
Carolina ($609,781), Florida ($599,979), Michigan ($424,961) and Washington
($408,797). Disclosure reports showing how much of these funds may have been used by
state parties to pay for the Dole ad campaign are due to be filed on October 15, 1996.

These amounts represent funds that Common Cause has traced through FEC
disclosure reports as moving from the RNC to the Republican state parties involved, and
then from the state parties to the Dole media firm pay for the ad campaign.

It is expected that further expenditures for the Dole ad campaign will be revealed
when the Republican state parties file their disclosure reports for the period that covers
July 1996 and August 1996. Those reports are due to be filed on October 15, 1996.

In sum, the Dole Committee and its agents, acting through the RNC, targeted a $13
million Dole ad campaign to run in 12 states, including 11 presidential battleground
states.

C. The ads name Senator Dole and promote his candidacy
or name President Clinton and criticize him.

65 In tracing these transactions, Common Cause used
(a) close proximity in time between the transfers from the
RNC to the state parties and the payments by the state
parties to the media firms, and (b) similarity in amounts
between the transfers and the payments, to match transfers
from the RNC to the state parties with disbursements by the
state parties to the media firms.

Expenditures listed here do not include any payments
made to the media firms directly by the RNC.
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The ads run by the Dole Committee and its agents through the RNC during the
period from April 1996 through August 1996 were the same kind of ads that any
candidate would run to promote his candidacy or criticize his opponent.

The ads produced by Don Sipple, the Dole Committee’s chief media strategist, at
times used the same video footage first seen in ads made by Sipple for the Dole
Committee.* According to a published report, “The Sipple/RNC ad even uses Iots of
video first seen in ads made by Sipple for the Dole campaign. The ads, obviously
coordinated, look identical in spots.”"’

The following are examples of some of the ads run by the Dole Committee and its
agents through the RNC:

L “The Story” promoted Senator Dole:

(Dole) “We have a moral obligation to give our children an
America with the opportunity and values of the nation we
grew up in.”

(Announcer) Bob Dole grew up in Russell, Kansas. From his
parents he learned the value of hard work, honesty and
responsibility. So when his country called, he answered. He
was seriously wounded in combat. Paralyzed, he underwent
nine operations.

(Dole) “I went around looking for a miracle that would make
me whole again.”

(Announcer) The doctors said he’d never walk again. But
after 39 months, he proved them wrong.

(Elizabeth Hanford Dole) “He persevered, he never gave up.
He fought his way back from total paralysis.” '

(Announcer) Like many Americans, his life experience and
values serve as a strong moral compass. The principle of
work to replace welfare. The principle of accountability to
strengthen our criminal justice system. The principle of
discipline to end wasteful Washington spending.

(Dole) “It all comes down to values; what you believe in,

¢ B. Jackson, “Dems, GOP Trade Accusations on

Campaign Finance,” AllPolitics (July 8, 1996).
57 Id. (emphasis added) .
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what you sacrifice for, and what you stand for.”®

According to a published report, “[T]he ad concluded with the innocuous entreaty,
“call your elected officials.” What one was supposed to tell them was never made clear.”®
This attempt to cast the ad as an “issues” ad rather than as a Dole candidate ad belies
reality. This ad is the same kind of bio ad that any candidate would run to promote his
candidacy.

Senator Dole himself made perfectly clear that this ad was intended to support his
candidacy. Discussing this ad, Dole said, “It’s called ‘generic.’ It’s not ‘Bob Dole for
President.” It never says that T am running for President, though I hope that is fairly
obvious, since T am the only one in the picture.””

As noted above, FEC rules make clear that this Dole bio ad is not a “generic” party
ad, which is required to urge voters to support candidates of the party “without
menfioning a specific candidate.” 11 C.F.R. 106.5(a)(2)(iv). The Dole bio ad run through
the RNC not only “mentions” a specific candidate -- Senator Dole -- but focuses
exclusively on him in the same way that any candidate bio ad would.

L “Surprise” promoted Senator Dole and criticized President Clinton:

(Announcer) Three years ago, Bill Clinton gave us the largest
tax increase in history, including a 4 cent a gallon increase on
gasoline. Bill Clinton said he felt bad about it.

(Clinton): “People in this room still get mad at me over the
budget because you think I raised your taxes too much. It
might surprise you to know I think I raised them too much,
too.”

{Announcer) OK, Mr. President, we are surprised. So now,
surprise us again. Support Senator Dole’s plan to repeal your
gas tax. And learn that actions do speak louder than words.”

° “Stripes” criticized President Clinton:

Bill Clinton, he’s really something. He’s now trying to avoid

68

The Associated Press, “Sipple‘’s Ad for the GOP on
Dole’s Experience,” (June 6, 1996).

¢ D. Morris, “Let the Ad Wars Begin,” PoliticsNow
(July 1, 1996).

: ° A. Clymer, “System Governing Election Spending

Found In Shambles,” The New York Times (June 16, 1996).

"t The Associated Press, “Analysis of New GOP Ad on
Taxes, (May 8, 1996)
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a sexual harassment lawsuit claiming he is on active military
duty. Active duty? Newspapers report that Mr. Clinton
claims as commander in chief he is covered under the Soldiers
and Sailors Relief Act of 1940, which grants automatic delays
in lawsuits against military personnel until their active duty is
over. Active duty? Bill Clinton, he’s really something.”

[ ] “Who” criticized President Clinton:

(Announcer) Compare the Clinton thetoric with the Clinton
record.

(Clinton) “We need to end welfare as we know it.”

(Announcer) But he vetoed welfare reform not once, but
twice. He vetoed work requirements for the able-bodied. He
vetoed putting time limits on welfare. And Clinton still
supports giving welfare benefits to illegal immigrants. The
Clinton rhetoric hasn’t matched the Clinton record.

(Clinton) “Fool me once, shame on you. Fool me twice,
shame on me.”

(Announcer) Tell President Clinton you won’t be fooled
again.”

L “The Pledge” criticized President Clinton:
(Clinton) “I will not raise taxes on the middle class.”
(Announcer) We heard it a lot.

(Clinton) “We’ve got to give the middle class tax relief no
matter what we do.”

(Announcer) Six months later, he gave us the largest tax
increase in history. Higher income taxes, increased taxes on
social security benefits. More payroll taxes. Under Clinton,
the typical American family now pays over $1,500 more in
federal taxes. A big price to pay for his broken promise. Tell

72 The Associated Press, “GOP Ad on Clinton’s Claim in

Sexual Harassment Suit,” (May 25, 1996).
7*  The Associated Press, “New Republican Ad on
Clinton’s Welfare Record,” (May 24, 1996).
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2332
President Clinton you can’t afford higher taxes for more
wasteful spending.™

® “The Plan” promoted Senator Dole:

(Dole): “Americans are working harder and longer but taking
home less. In fact, the typical American family spends more
on taxes than on food, clothing and housing combined. The
American people deserve better.”
(Announcer) Bob Dole’s economic plan will cut taxes 15
percent for every single taxpayer. The typical family of four

will save over $1,600 a year.

(Dole) “The Dole plan: Americans keep more of what fhey

PN ‘,’75

All of these ads were produced by Don Sipple, the Dole Committee’s chief media
adviser.

Conclusion on Dole ad campaign

The record shows that the Dole campaign and its agents prepared, directed and
controlled the ad campaign, targeted the ads to run in presidential battleground states and
prepared ads that named Senator Dole and promoted his candidacy or named President
Clinton and criticized him.

The record shows that the Dole campaign used the RNC as a conduit to run an ad
campaign during the period from April 1, 1996 to June 30, 1996 -- costing at least $14
million and using at least $9 million in “soft money” -- to directly support Senator Dole’s
election effort.

Under these circumstances, it is plainly correct that the ads involved here are ads
of the Dole Committee and its agents within the meaning of the federal campaign finance
laws. The expenditures for those ads therefore must be counted against the expenditure
limits applicable to Senator Dole’s election campaign and the money used to finance the
ads must comply with the contribution limitations and prohibitions of the FECA.

V1. Potential Criminal Violations of Law

" The Associated Press, “New Republican National

Committee Ad on Clinton‘s Abandoned Tax Break,” (July 10,
1996) . ’

7 H. Kurtz, “Volleys Fired Before Target Was
Fielded,” The Washington Post (August 7, 1996).
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The foregoing provides substantial grounds to believe that the ad campaigns run by
the Clinton Committee and its agents acting through the DNC and by the Dole Comumittee
and its agents acting through the RNC constituted knowing and willful violations of the
federal campaign finance laws.

A. Violation of presidential primary spending limits

The overall spending limit for the 1996 presidential primary campaign, which the
Clinton Committee and the Dole Committee each agreed in writing to abide by in
exchange for taxpayer funds, was $37.1 million. 2 U.S.C. 441a(b}{(1)(A).

According to FEC reports, the Clinton Committee reported spending $34.1 million
on its presidential primary campaign as of August 31, 1996. According to FEC reports,
the Dole Committee reparted spending $37.7 million on its presidential primary campaign
as of August 31.”* Thus, the Dole Committee reported that 1t was at its spending limit,
while the Clinton Committee reported being within $3 million of the spending limit.

The Clinton Committee and its agents spent at least $34 million dollars on the ad
campaign that the Committee and its agents ran through the DNC. This spending was not
counted by the Clinton Committee against its spending limit and was not disclosed as
Clinton Commitiee expenditures.

The Dole Commitiee and ils agents spent at least $14 million on the ad campaign
that the Commitiee and its agents ran through the RNC. This spending was not counted
by the Dole Committee against its spending limit and was not disclosed as Dole
Committee expenditures.

In each case, the Clinton Committee and the Dole Committee grossly exceeded the
spending limit applicable to the presidential primary campaign.

An independent counsel is necessary to investigate whether the Clinton Commmitee
and the Dole Committee, and their respective agents, knowingly and willfully violated the
presidential primary election spending limit, in violation of 2 U.S.C. 437g(d)}(1) and 26
U.S.C. 9042.

B.  Vidlation of ban on use of “soft money™ to
directly support a presidential candidate.

Federal law bars the use of corporate and labor union funds, and large individual
contributions in excess of the federal limits, to directly support a presidential candidate. 2

7%  These figures are from the Clinton and Dole

Committees’ August 1996, disclosure reports, filed with the
FEC on September 20, 1996. The spending figures for both
committees include funds spent under the 20-percent
fundraising exclusion.
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U.S.C. 441b; 2 U.S.C. 441a(a)(1),(2); 2 U.S.C. 441a(f).

The Clinton Committee and its agents used at least $22 million in “soft money” to
finance the ad campaign the Committee and its agents ran through the DNC. The Dole
Committee and its agents used at least $9 million in “soft money” to finance the ad
campaign the Dole Committee and its agents ran through the RNC. These funds were
used to directly support a presidential candidate.

An independent counsel is necessary to investigate whether the Clinton Committec
and the Dole Committee, and their respective agents, knowingly and willfully violated the
ban on the use of “soft money” to directly support a presidential candidate, in violation of
2 U.S.C. 437g(d)(1).

C. Violation of the disclosure requirements for federal candidates.

Federal law requires that a presidential campaign disclose and itemize all of its
receipts and expenditures in excess of $200. 2 U.S.C. 434,

The Clinton Committee and its agents spent at least $34 million on the ad
campaign that the Committee and its agents ran through the DNC. The Dole Committee
and its agents spent at least $14 million on the ad campaign that the Dole Committee and
its agents ran through the RNC. The expenditures by the Clinton and Dole Committees
for these ad campaigns were not disclosed by either Committee. The contributions used
by the Clinton and Dole Committees to pay for these ad campaigns also were not
disclosed by either Committee.

An independent counsel is necessary to investigate whether the Clinton Committee
and the Dole Committee, and their respective agents, knowingly and willfully violated the
disclosure requirements of the FECA, in violation of 2 U.S.C. 434 and 2 U.S.C.
437g(d)(1).

VII. Conclusion

Common Cause believes that massive violations of this Nation’s campaign finance
laws have occurred in the 1996 presidential election. The issues raised here are of
_fundamental importance to the integrity of our democracy, of our political system and of
the office of the presidency.

Under sections 591(b) and 591(c) of the Independent Counsel Act, you are
required to open a preliminary investigation leading to the appointment of an independent
counsel to investigate these matters and to determine whether the Clinton Committee, the
Dole Committee, the Democratic National Committee and the Republican National
Committee, and their respective agents, have engaged in knowing and willful violations
of the Federal Election Campaign Act and the Presidential Primary Matching Payment
Account Act.
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Common Cause strongly urges you to take the steps necessary to seek the
appointment of an independent counsel under the Independent Counsel Act in order to
investigate these fundamentally tmportant matters.

Sincerely,

Ann McBride
President

Counsel:

Fred Wertheimer, Esq.
3502 Macomb St., N.W.
Washington, D.C. 20016
(202) 362-5600

Donald J. Simon, Esq.

Executive Vice President and Counsel
Common Cause

1250 Connecticut Ave. NW, Suite 600
Washington, D.C. 20036

(202) 833-1200
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[The letter to Senator Specter follows:]
JUNE 20, 2000.

Senator ARLEN SPECTER,
711 Senate Hart Building,
Washington, DC.

DEAR SENATOR SPECTER: In response to your recent inquiry, we are writing to
confirm that Common Cause and Democracy 21 will shortly ask the Justice Depart-
ment to conduct an investigation of the illegal use of soft money in the 2000 presi-
dential campaigns by both major party candidates and their political parties.

These soft money funds are being used by the presidential campaigns to run ads
promoting the Gore and Bush candidacies in the guise of being so-called political
party “issue ads.”

In fact, the ads are clearly campaign ads to promote the presidential candidates,
are created by members of the respective presidential campaigns, are targeted to
run in key presidential battleground states, and are without question for the pur-
pose of influencing the presidential campaign.

As such, it is illegal to fund these ads with soft money. If this practice, which has
just begun for the 2000 presidential election, is not stopped, massive violations of
the federal campaign finance laws will occur this year, in amounts even greater
than the similarly massive violations that occurred in the Clinton and Dole 1996
presidential campaigns.

The argument that these ads are legal as long as they are run as “political party”
ads and do not contain so-called magic words, such as “vote for” or “vote against,”
has no basis in law.

In fact, when the Supreme Court established the magic words test, it did so for
outside groups only, and explicitly made clear that it was not creating this test for
either candidate or political party ads.

Furthermore, the political parties here are merely conduits, providing thinly
veiled cover for the fact that the presidential campaigns design, create, target and
control the ad campaigns, which are no different in kind or approach than other
campaign ads being run by the Gore and Bush campaigns.

In our view, the Gore for President Committee and the Bush for President Com-
mittee, and their agents, along with their respective national political parties, are
engaging in an illegal scheme to violate the prohibition of corporate and labor union
contributions, and the limits on individual contributions, in presidential campaigns.

The Gore and Bush presidential campaigns are also engaging in an illegal scheme
to violate the disclosure requirements of the federal election laws.

And the Gore campaign is engaging in an illegal scheme to violate the presi-
dential primary spending limits. Governor Bush did not opt to take public funding
in the primaries and thus did not agree to comply with a primary spending limit.

Furthermore, both the Gore and Bush campaigns will also be in violation of the
presidential general election spending limits if they accept presidential general elec-
tion public financing and continue these soft money funded ads during the general
election period.

Any such scheme to knowingly and willfully spend “soft money” to influence a fed-
eral election, to knowingly and willfully violate the federal disclosure requirements
and to knowingly and willfully exceed the presidential primary spending limit is a
criminal violation of the federal election laws.

We also intend to file a complaint with the Federal Election Commission, which
has jurisdiction over civil violations of the federal election laws.

In October 1996, Common Cause filed a complaint with the Justice Department
charging that the Clinton and Dole campaigns similarly were using ad campaigns
to illegally inject millions of dollars in soft money into their presidential campaigns.

The justice Department originally responded by stating in a letter that the allega-
tions “warrant careful consideration by the Department.” The letter also stated, “the
facts you allege in your letter and the points you raise will be carefully reviewed
and considered.”

Recently released Justice Department documents, however, establish that this
commitment was never kept.

These documents highlight the fact that key Department officials—including
Louis Freeh, the Director of the FBI, and Charles La Bella, appointed by Attorney
General Reno to head the task force investigating campaign finance charges—raised
serious concerns about the Department’s failure to conduct an investigation of the
Common Cause allegations.

According to a November 1997 memo sent by Freeh to Reno:

[Tlhe Campcom Task force has failed to address an overarching issue:
whether the Clinton/Gore campaign (as well as the Dole campaign) engaged
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in an illegal scheme to circumvent the federal campaign finance laws. This
issue was first raised by Common Cause in October 1996, long before the
Task force was even constituted, but it has never been pursued.

See Memorandum attached to Letter of November 24, 1997 from Louis J. Freeh, Di-
rector of FBI to Attorney General Janet Reno, at 10.

According to a June 7, 2000 article in the Washington Post referring to task force
head La Bella:

La Bella, in a December 1997 memo, complained that he had been fore-
closed from pursuing a complaint, filed by the watchdog group Common
Cause, alleging that both the Clinton and Robert J. Dole campaigns had
violated the law by having their political parties run millions of dollars’
worth on “issue advocacy” advertising in their behalf.

La Bella noted in his interim report:
One could argue that the Department’s treatment of the Common Cause
allegations has been marked by gamesmanship rather than even-handed
analysis of the issues.

INTERIM REPORT AT 38

Similarly, the FEC twice reviewed this matter, once in the context of an audit re-
payment determination, and once in the context of an enforcement action. In both
cases the professional staff of the FEC, including the general counsel and the audit
staff, concluded that the Clinton and Dole soft money funded ad campaigns violated
the campaign finance laws.

The FEC Commissioners both times failed to approve these conclusions, the sec-
ond time—in the case of the proposed enforcement action—by a tie vote of 3 to 3.

In 1996, tens of millions of dollars of soft money were illegally used by the two
presidential candidates to conduct ad campaigns that clearly were intended, and
clearly had the effect, of promoting their candidacies and influencing the presi-
dential election.

The abject failure by both the Department of Justice and the FEC to take action
against these massive illegalities is now being improperly seen as a license for fur-
ther illegal conduct, such as the soft money funded ad campaigns recently begun
by Gore and Bush.

We intend to strongly urge the Justice Department and the FEC to properly and
promptly carry out their enforcement responsibilities and prevent tens of millions
of dollars of soft money from being illegally contributed to and spent by the 2000
presidential campaigns.

Sincerely,
FRED WERTHEIMER,
President, Democracy 21.
ScoTT HARSHBARGER,
President, Common Cause.

Senator SPECTER. I will call the first two witnesses: the Honor-
able Darryl R. Wold and the Honorable Danny L. McDonald, Chair-
man and Vice Chairman of the Federal Election Commission. If you
gentlemen would step forward and raise your right hands, our
practice in the subcommittee is to swear in all witnesses. Do you
each solemnly swear that the testimony you will give in this pro-
ceeding before the subcommittee of the Judiciary Committee of the
U.S. Senate will be the truth, the whole truth, and nothing but the
truth, so help you God?

Mr. WoLb. I do.

Mr. McDoNALD. I do.

Senator SPECTER. Thank you very much. Be seated.

First, the subcommittee expresses its appreciation for your will-
ingness to come on short notice. Let me turn to you, first, Chair-
man Wold, for any opening statement you care to make.
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STATEMENT OF DARRYL R. WOLD, CHAIRMAN, FEDERAL
ELECTION COMMISSION, WASHINGTON, DC

Mr. WoLD. Thank you, Mr. Chairman. Good afternoon. And, Sen-
ator Grassley, good afternoon. I'm Darryl Wold. It’s my privilege to
be the Chairman this year of the Federal Election Commission, and
with me, as you noted, at the table, is our Vice Chairman this year,
Commissioner Danny McDonald.

We are pleased to be here, primarily, I understand, to answer
questions, so I will keep any remarks I have very brief. We have
provided you with a couple pages of materials that explain some of
the provisions of the Federal Election Campaign Act and how it is
applied that might help put any questions you might have in con-
text and provide us a point of reference if we need to refer to that
in explaining or answering any questions.

The first of those documents, of course, explains the hard money
contributions limits. The cover letter also explains the prohibitions
of the Act against receipt of contributions from prohibited sources—
primarily corporations, labor organizations, and foreign nationals.
So I think everyone understands that when we’re talking about
hard money, those are the limitations that we are talking about.
And soft money, of course, is donations of money that do not meet
those limitations of the Act.

An issue that has arisen in several contexts that I believe this
committee is interested in and that has also arisen in our enforce-
ment actions is the question of a communication paid for by a polit-
ical party or an advocacy organization, some independent organiza-
tion, that has been coordinated with the candidate. That is not ex-
plained in great detail in the chart that you have, but it does ap-
pear there. But what doesn’t appear is what constitutes the coordi-
nation.

Of course, the Act recognizes that the coordinated expenditure—
that is, one made in cooperation, consultation, or at the request of
the candidate—is a coordinated expenditure, and that makes it a
contribution to that candidate.

The Supreme Court in Buckley v. Valeo recognized and acknowl-
edged that the Act has that effect, that an expenditure made by an
organization, including a political party, in coordination with the
candidate is deemed to be a contribution to that candidate. And it
is in that context that many of the difficult issues that we have had
to face recently have arisen.

So, with that, maybe that puts our position in a little context and
gives us a framework of reference. I think at that point I will ask
the Vice Chairman if he has anything he would like to say, and
then we’'d be glad to entertain any questions the committee might
have.

Senator SPECTER. Thank you, Mr. Wold.

Mr. McDonald.

STATEMENT OF DANNY L. MCDONALD, VICE CHAIRMAN,
FEDERAL ELECTION COMMISSION, WASHINGTON, DC

Mr. McDoNALD. Mr. Chairman, Senator Grassley, thank you,
only to say that I'll be happy to answer any questions. I think the
Chairman has more than adequately covered the ground, and we’d
be happy to answer any questions you have.



150

Senator SPECTER. Mr. Wold, did the Federal Election Commis-
sion undertake an investigation of the activities of both the Demo-
cratic and Republican nominees for President in the year 19967

Mr. WoLD. We did, Mr. Chairman. We are required to audit the
campaigns of every candidate for President that receives matching
funds in the primary under the Presidential Primary Matching
Payment Act. So we conduct—first, we conduct those mandatory
audits of every candidate for President who has received Federal
funds in the primary. So we conducted those audits. Our audit staff
made reports and recommendations to the Commission.

Then at the same time we also received complaints from outside
the Commission based on certain activities undertaken by those
candidates. And the investigation was, in effect, our audit. Our
general counsel’s office did conduct a further investigation in sup-
port of the audit and in response to those complaints before it
made recommendations to us.

So the short answer is, yes, we did investigate. I just want to
make it clear, though, we did a good part of that investigation as
part of our mandatory audit process.

Senator SPECTER. And what was the conclusion of the Federal
Election Commission as to the campaign of President Clinton and
Vice President Gore for 1996?

Mr. WoLD. Well, we reached a number of different conclusions
because there were a lot of issues that were raised in those audits.
I couldn’t begin to describe or to list the variety of conclusions that
we did reach. But before we pursue that further, I should note that
we regard the campaigns in the primary for the nomination as sep-
arate from those in the general because they’re under two different
parts of the law. I think the complaints that we received from the
outside were directed at the primary campaigns conducted respec-
tively by the Clinton-Gore campaign committee and by Senator
Dole’s campaign committee.

Senator SPECTER. Well, did the Federal Election Commission un-
dertalf?e any enforcement action as to either Clinton-Gore or Dole-
Kemp?

Mr. WoLD. We did undertake enforcement actions, but they did
not result in any determination of a violation that I recall in any
respect.

Senator SPECTER. So there was no determination of violation by
either Clinton-Gore or by Dole-Kemp.

Mr. WoLD. Not in the enforcement track, no. I cannot recall if
in approving the audits, if there were determinations that reim-
bursements should be made or other actions taken. I'm sorry, I just
don’t recall. But that was not in the enforcement track.

Senator SPECTER. Well, the general counsel of the FEC did make
a recommendation for enforcement as to both campaigns?

Mr. WoLD. Yes, he did.

Senator SPECTER. And what was the Commission response by
way of voting on the general counsel’s recommendation?

Mr. WoLD. I can’t recall if there were more recommendations
than the recommendations concerning the media ads run by the
national parties in support of their respective nominees or future
nominees. The principal focus of the general counsel’s report, the
one that has received the most attention, anyway, concerned the
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media ads run by the national party committees, the Democratic
National Party’s Committee and the Republican National Com-
mittee, respectively, in support of the Clinton-Gore campaign and
thed Dole for President campaign during the primary election pe-
riod.

SeI})ator SPECTER. Did the Commission split 3—3 on each of those
votes?

Mr. WoLbD. Yes, it did.

Senator SPECTER. The Commission is composed of six members?

Mr. WoLD. Six Commissioners, yes.

Senator SPECTER. And three from each of the parties, Republican
and Democratic Parties?

Mr. WoLD. That’s right. The law provides that no more than
three Commissioners may be of the same party. There are, in fact,
three Democrats and three Republicans serving as Commissioners.

Senator SPECTER. The report that I have from your general coun-
sel is dated January 12, 2000, and my question to you is: Notwith-
standing the grave complexities involved, is there any way that it
can be expedited? Why does it, in fact, take so long for a 1996 elec-
tion to have the general counsel’s recommendation in the year
20007

Mr. WoLD. Well, there are a number of factors that go into that.
The audit process that takes place first begins shortly after the
campaigns are over. In the case where a candidate in the primary
wins that party’s nomination, the audit does not begin until after
the general election. So the audits of these two campaigns would
have begun sometime after the November 1996 general election.
We have a target now of completing those audits within 2 years
after the election. That process is time-consuming because it in-
volves our auditors going out into the field and reviewing the
records of these campaigns; after a Presidential campaign is over,
records are sometimes not in the best condition that one would
hope and it just takes time to go through that process.

But our auditors did meet our target date of providing an audit
report to us within 2 years after the general election. We got those
reports in late 1998. It took the Commission then a period of some
months to digest these, to vote on various aspects of those audits
reports, on the various issues that were raised by them, and to
adopt a final audit report reflecting the Commission’s views on the
issues raised by our audit staff.

Senator SPECTER. The Commission is the sole agency which has
authority to apply for injunctive relief to stop violations of the Fed-
eral campaign laws?

Mr. WoLD. The Commission does have statutory authority to do
that under the Federal Election Campaign Act, yes. I cannot say
that we're the only entity that could seek injunctive relief. I don’t—
I simply haven’t——

Senator SPECTER. Well, I believe the statute does make that pro-
vision, and I will give you a citation in a moment. We’re going to
have to go vote, and I want to give Senator Grassley some time to
question here before we go to vote. But the question that I would
like to focus on—a vote has been called. We will have to leave for
a few minutes, and we will be back as fast as we can. But the ques-
tion I would like you to focus on in the interim is that, given the
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ads which have already started by both Presidential campaigns,
and given the findings of your general counsel last time, and given
the fact that you have authority to seek injunctive relief to stop the
process, what are the prospects that the Commission might be able
to undertake that in a meaningful way, it now being June 21 and
these ads are now proliferating.

Let me give you time to ponder that question, which is substan-
tial, and let me turn to Senator Grassley.

Senator GRASSLEY. I don’t have any questions of these two wit-
nesses. Mine are going to be for witnesses later on.

Senator SPECTER. Well, fine, Mr. Wold. Then answer the ques-
tion. [Laughter.]

Mr. WoLbD. I appreciate the time you've given me, Senator.

Senator SPECTER. Well, I think it is a very fundamental question.

Mr. WoLb. It is.

Senator SPECTER. The Federal campaign laws provide at Chapter
14, “The Commission shall have exclusive jurisdiction with respect
to civil enforcement of such a provision.” And the difficulty obvi-
ously is that to come in long after the fact, the horse is out of the
barn—I see Vice Chairman McDonald nodding in the affirmative—
that injunctive relief is very important which could stop violations.
And this is a tough question of complexity of the issues, but you
have been through a lot of them. It is a question of resources, and
I want to come to that, as to whether you have adequate resources,
because that is an issue for the Congress. And what are the real-
istic possibilities that the Commission could come to grips with this
matter now in June and consider injunctive relief?

Mr. WoLD. Should I start on the answer now?

Senator SPECTER. Please do.

Mr. WoLD. All right. Well, Senator, as you noted, it is a complex
area, and overlaying the complexity of the Act itself and the facts
of any particular violation are considerations of the First Amend-
ment. As a lawyer, I have a concern about any law that infringes
on First Amendment rights of speech and with any judicial proce-
dures that interfere with those. And seeking injunctive relief in
this area raises the specter of or the prospect of it being a prior
restraint. And I'm not sure how the courts would deal with that.
I'm not aware of any action that any time the Commission has, in
fact, sought injunctive relief, that is, of any time that it has exer-
cised that authority it has under the statute. But assuming
that

Senator SPECTER. Well, Chairman Wold, when you talk about
prior restraint, you are talking about Near v. Minnesota. You are
talking about going in, stopping—Pentagon Papers cases, about
going in and stopping publication of something which hasn’t been
disclosed, and that is a prior restraint.

But here you have a long record of what has been the practice,
and now you have advertisements which have already been in the
public domain. So that you are in a position to say not that you
shall not advertise, but that you shall not advertise as you have
advertised on the advertisements which constitute advocacy ads or
intent to influence an election, a statutory term.
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Let me ask you to ponder that question because we are close to
the end of this vote, and we will stand in recess for a few minutes,
and we will return as fast as we can.

[Recess 2:30 to 2:54 p.m.]

Senator SPECTER. Chairman Wold, coming back to the point of
the last question, where you have a pattern of conduct and you
have had an analysis that they are ads which are intended to influ-
ence an election, and they have all the other indications of violation
of Federal election law, wouldn’t you think that that kind of a situ-
ation would be appropriate for injunctive relief where you may
have information as to the next ads which are coming because they
are repeating themselves or they are being repeated, wouldn’t that
be an appropriate basis for injunctive relief, notwithstanding the
great concern which I share with you about First Amendment and
customary prior restraint?

Mr. WoLD. Well, Senator, I can understand the appeal of that,
of the Commission seeking injunctive relief. On the face of it, that
sounds like a very appealing route to go.

One impediment to that is the somewhat, I might candidly say,
very cumbersome enforcement procedure that we have to go
through under the Act that is mandated by Section 437(g) of the
Act. And it’s my understanding that that would apply to an action
for injunctive relief as well as to our actions seeking penalties.

Senator SPECTER. Well, what are those cumbersome procedures?
Perhaps we could legislatively act on them to simplify them.

Mr. WoLD. That could certainly be done.

Senator SPECTER. What would you like to see done so that you
would have some effective injunctive powers?

Mr. WoLD. Well, I guess the answer would be to bypass some of
those procedural steps that we are required to go through, but——

Senator SPECTER. Well, what are they?

Mr. WoLD. After we receive a complaint or a matter comes to our
attention through our internal processes, the first stage is we get
a report from our general counsel advising us whether we have suf-
ficient allegations of a violation to find what the Act refers to as
“reason to believe” that there has been a violation. We then have
a Commission meeting to consider that, and assuming we do find
that there is reason to believe that there has been a violation—I
should add that if the complaint comes from the outside before we
can find reason to believe, we have to send the complaint to the
respondent and give the respondent the opportunity to file a brief
showing why we should not find reason to believe. But assuming
we do find reason to believe, then the general counsel can begin an
investigation. Counsel has the usual typical civil discovery tools at
his disposal to conduct that investigation. When the counsel feels
he has enough facts under the applicable law to advise that we
should proceed to the next stage, the next stage that is given to us,
mandated by the statute, is to find “probable cause to believe” that
there has been a violation.

Before we do that, though, the general counsel has to prepare a
brief supporting that finding, send it to the respondent, and give
the respondent time to reply to the general counsel’s brief with
their own brief. Then the Commission meets and considers the
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issues, the arguments raised on both sides, and at that point we
can find probable cause to believe that there has been a violation.

If we do cross that threshold and find that there is probable
cause, then the statute mandates a conciliation period of at least
30 days before we can—during which time we have to try to reach
an agreement on a penalty, or in this case on an injunction. And
if we do not reach an agreement during that period of time, then
our remedy is to file suit in the Federal district court to ask the
court to impose the penalty, civil monetary penalty or in this case
an injunction. And then that starts the typical proceedings in court.

So injunctive relief, while it has some appeal on the face of it,
would be subject to these very time-consuming steps that we have
to go through that have time periods built into them that we have
to respect. So by the time we would get around to actually—if we
didn’t conciliate—filing suit in the Federal district court and get-
ting the court to order the injunction, even if the court acted on an
expedited basis, as they sometimes do in giving injunctive re-
lief-

Senator SPECTER. Well, there are——

Mr. WoLD [continuing]. It would be months before we would get
a result there.

Senator SPECTER. There are timetables for all of the filings. If
you talk about conciliation, we might make some legislative
changes on that. It would be appreciated if you would give, the
Commission would give us your thinking on what we might do to
speed it up.

Do you have adequate resources, Chairman, to handle these mat-
ters? Would additional resources be of assistance to you in moving
along this chain, this timetable in a more expeditious manner?

Mr. WoLD. Well, we have wrestled with the question of adequate
resources each year in our budget process. I can say that for our
fiscal year 2001 budget request we have not requested additional
resources in our enforcement staff because we have, I think, been
doing a pretty good job of staying on top of the enforcement actions
that we have. The number of cases that we have had to dismiss
because we haven’t been able to get to them in a timely manner
has dropped considerably in the last couple of years.

In our current year’s budget, fiscal year 2000, we had an increase
of four in our enforcement staff between our audit division and our
general counsel’s office, which is only a couple less than we had ac-
tually asked for. So Congress gave us basically what we asked for
there.

In the previous year’s budget, fiscal year 1999, Congress had
given us a very substantial increase in our enforcement staff that
we took a long time—it took a long time to actually hire up to that
level. But as I say, the real test is how many cases we are not able
to get to in a timely manner, and that number has been dropping
quite dramatically in the last couple of years.

So, generally speaking, I think we have had adequate resources.
We have not told Congress that we need more at this point.

Now, if an additional task was given to us to seek injunctive re-
lief, that’s a time-consuming, time-intensive job. I know that as a
private attorney. I'm sure you do, also, Senator. And we would al-
most undoubtedly need additional staff to handle that, because an-
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other aspect of that is actually the facts of coordination. You know,
we can look at the ads, we can say that that ad running on tele-
vision is obviously for the purpose of influencing a Federal election,
but that doesn’t mean it was coordinated. We still have to do that
investigation and get the depositions, get the testimony, get the ad-
missible evidence to show that was, in fact, the case.

Senator SPECTER. Well, if you would take a look and give us your
suggestions, we would appreciate it. It may be that some of those
procedures like conciliation might be eliminated or we might not
give you exclusive jurisdiction, let other parties come in.

Vice Chairman McDonald, I see you nodding in the affirmative.
Do you think that would be a good approach to take away your ex-
clusive jurisdiction?

Mr. McDoNALD. I hope we can have an opportunity to follow up
on the discussion, because we would like to look for ways that we
might be able to move more rapidly in all these areas, not only this
area of injunctive relief.

Senator SPECTER. Mr. McDonald, moving to another subject for
just a moment before yielding to the ranking member here, what
is your thinking about having a Commission which is six, an even
number, which has resulted in so many 3-3 decisions? Do you
think Congress might be well advised to structure a Commission
so that we do not have the political composition and might come
to some resolution of some of these issues?

Mr. McDoNALD. Well, I think it presupposes something, Mr.
Chairman, that I don’t think the record actually reflects. For exam-
ple, in the case you alluded to at the outset of this hearing, that
vote was along party lines. Now, you——

Senator SPECTER. No, no. I know

Mr. McDONALD [continuing]. Didn’t indicate that, but I'm just
saying as a practical matter, when we hear

Senator SPECTER. I did not—I know it wasn’t along party lines.
But sometimes there is speculation that there may be an accommo-
dation here so that it is not along party lines but really is.

Mr. McDoNALD. Well, if the issues are about speculation and ac-
commodation, no matter how many Commissioners you have,
whether you have six, seven, nine, or five, I think youre always
going to have that problem, if the issue is trying to anticipate spec-
ulation.

I think what’s really more realistic about what you find at the
Commission is that you have individuals who have a thorough
knowledge of the law and they legitimately differ over a number
of very fundamental issues. And I think the Chairman did a very
good job indicating the battleground in one sense, which is over the
First Amendment and just how far you can or cannot go.

Senator SPECTER. Senator Torricelli.

Senator TORRICELLI. Thank you, Mr. Chairman. I really only
have one area of inquiry, and that is that while the focus of this
committee and, indeed, the Justice Department is on previous elec-
tions, the Nation is now in the midst of a new election cycle. And
in my judgment, whatever abuses there were of soft money or other
problems in 1996 could pale in significance with what is unfolding
before us at the moment with the misuse of the Tax Code and 527
organizations.
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Soft money was important to the 1996 election, but the sum total
of all improper money that entered the 1996 election, in my judg-
ment, was not decisive in the outcome of any races of which I am
aware. Laws were either violated or stretched to their limits, but
it has not to my mind yet undermined the integrity of the process.

I am not convinced by the time the 2000 elections are over we
will come to the same judgment. I am already witnessing in my
own State that the misuse of the Tax Code for 527 elections are
proving decisive.

Does the Commission believe it is in its jurisdiction to look at
these organizations or the proliferation of other organizations that
are a clear effort to evade the campaign finance limitations and
structural limitations? And if you do, do you feel you have jurisdic-
tion and means to deal with the problem, or is it a law enforcement
problem that should be dealt with elsewhere?

Mr. McDoONALD. I'll be happy to respond, Senator. We just actu-
ally had in an open meeting session about 3 weeks ago this very
discussion. One of my colleagues put forth a proposition, Commis-
sioner Sandstrom, on this very issue of 527’s. I indicated in that
public session I do think we have the authority. I think we cur-
rently have the authority. Now, there is honest disagreement about
whether we do or whether we don’t, and I'll admit to you that it’s
always a tough call. I think we have the authority based on the na-
ture of what I think the 527’s are doing.

My concern about any group, whether it’s 527’s or anyone else,
as a practical matter is the issue of secrecy. In that particular for-
mat, what you have, quite frankly, is substantial sums of money
going into what surely most people would consider is the political
process, and yet there is no indication of where the money’s coming
from.

I have spent years trying to work on issues of people’s rights in
terms of human rights and their ability to have free and fair elec-
tions around the globe. So I'm always somewhat chagrined when
people talk about what their interpretation of my interpretation of
the First Amendment is.

I'm real strong for the First Amendment. I don’t believe any of
us at the Commission are not. But the First Amendment, and se-
crecy, I don’t find it in there.

As a practical matter, I think we currently do have the authority
to proceed in those matters, and I think we should. Although soft
money is a major issue and it is another issue the Commission is
trying to grapple with and come to grips with, at least there is a
record.

One of the most ironic things historically about the soft money
issue is that the Commission in 1991 started requiring the disclo-
sure of soft money. The irony is that without disclosure, as a prac-
tical matter, we probably would not be having this debate today be-
cause people were not cognizant of the amount of soft money being
spent before it was recorded via disclosure.

At a minimum, I would hope we would do the same thing in the
area of 527’s because, again, there is a substantial amount of
money, it appears to me, being put into the political process. I
think anyone ought to be able to participate in the process.
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Senator TORRICELLI. Let me pose the contradictions for you if I
can. Here is my concern. I raise this with you not simply as a mem-
ber of this committee, but as the chairman of the Democratic Sen-
atorial Campaign Committee.

I watch these campaigns across the Nation every day. Here is the
reality that we face. I know the Commission’s reluctance to become
engaged in investigations and these judgments during the course
of a political campaign. Indeed, the FEC and the Justice Depart-
ment, I think, should always err on the side of suspending inves-
tigations during the middle of a Presidential or other campaign.

You can influence the outcome simply by the inquiry. It is best
left. That has been your policy. I believe it should be your policy.

However, this is an instance where the composition of the U.S.
Congress and potentially the Presidency can be influenced by
whether or not these 527 organizations proliferate. This is not a
marginal question. This is not like soft money in 1996 that can
have some ancillary impact. Races are being won and lost now be-
cause of organizations that, in my judgment, are created for the
sole purpose of evading campaign finance laws, where within the
current political culture and the laws that are being interpreted
and applied, either foreign money or great individual wealth are
being channeled into these organizations in what at least appears
to be coordination with political entities in violation of the law.

I am outlining for you a dilemma, not an answer. I believe you
err on the side of not interfering in the process by investigating
during a campaign. I think that is true for you, and I think it is
for the Justice Department.

However, if you do not, we are going to be having hearings in 2
years about how the U.S. Senate and the U.S. House of Represent-
atives were altered in their composition because of patently illegal
acts and you did not investigate and you did not act during an elec-
tion campaign, and we will all be regretting that it happened. We
will be discussing new laws to deal with it, or we will be chastising
you or people in the Justice Department because you did not act,
but the fact is the damage will be permanent and irreparable.

Mr. WoLD. Senator, if I could jump in on this. I recognize the
concern that the Senator has and that many people have about
these entities that have tax-exempt status under section 527 and
are not subject to the reporting requirements of the Act. The limits
on organizations that we can bring under the coverage of the Act,
though, is defined in the Act as being for the purpose of influencing
a Federal election, and on the expenditure side, anyway, the U.S.
Supreme Court has said that we have to apply a bright line test
to determine whether an expenditure is for the purpose of influ-
encing a Federal election. That bright line test, they articulated is
what we call the express advocacy standard.

If an organization is not engaged in that kind of express advo-
cacy, expressly advocating the election or defeat of a clearly identi-
fied candidate by using the words “of advocacy” that the court list-
ed or the functional equivalent of those words, I do not think that
the Act enables us to say that they should be subject to the report-
ing requirements of the Act and to the limitations of the Act.

Senator TORRICELLI. Let me interrupt you for a second because
I think we can narrow what I am looking for.
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So, indeed, you may not actually have the current authority to
deal with the problem that is now concerning me, and that is an
advertisement is placed in television or on the radio or through
mail that is advocating a position and, consistent with the interpre-
tation by the Supreme Court, is not an express advocacy. There-
fore, you have either limited ability or no ability to audit the source
of those monies or to investigate coordination.

Mr. WoLD. We can investigate coordination because, if the coordi-
nation has been with the candidate and we receive a complaint
that a candidate coordinated with some entity, even if that entity
is not under our jurisdiction, we can investigate that coordination
because that would be a contribution to the candidate, and that is
within our jurisdiction. But if the organization is operating inde-
pendently of a candidate and engaging in its own speech that falls
short of expressly advocating the election or defeat of a candidate,
then I have very substantial doubt that that could be brought with-
in the coverage of the Act.

As the vice chairman said, there are reasonable people that dis-
agree on that, but that is my basic concern.

Senator TORRICELLI. My concern—with all due respect to you and
the people at the Justice Department, you have studied this as a
matter of law and you followed these issues. Sometimes what looks
to you like it does not meet the threshold, to some of us it does not
get past the laugh test.

I am seeing campaigns every day where a former chief of staff
leaves the office and establishes a 527. The same media consultant
is used for both campaigns. Remarkably, they stress the same
issue, and all of a sudden, the candidate has very little money in
their own campaign, is spending millions of dollars on a tax-free
basis and nobody knows where the money comes from or how this
happened.

That, understandably, may not meet your threshold, look like a
violation of the election laws, but to anyone engaged in these cam-
paigns, this is the most transparent laundering of money on an ille-
gal basis to evade reporting requirements in a coordination that
one could witness.

If you do not have the authority or it does not meet your thresh-
old, I understand, but somewhere in this Government, somebody
has to recognize this or I am telling you the campaign finance laws
of this country in the next 90 days are going to collapse around our
ankles. We are close to no governing authority.

While you audit campaigns of 4 years ago, the Justice Depart-
ment looks at what Al Gore or Bill Clinton may or may not have
said 4 years ago, the campaign finance laws of the country are
crumbling.

What I want to know is if you do not have that authority and
you cannot deal with it, I understand, but we need somewhere in
this Government, somebody, from the Attorney General on down,
who has got to decide someone is going to get engaged.

Mr. McDONALD. Senator, it is interesting. It is an ongoing debate
at the Commission, and the chairman is a true good and valued
friend of mine. We obviously have a fundamental difference of opin-
ion.
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I do not believe the law says simply that you have to have ex-
press advocacy to find a violation. For the purpose of influencing
the election is the standard in the statute. And personally I think
we do have the authority to regulate in this area. It is a close call
on either side. I will be the first to say that.

But let me point out one other thing that is happening which is
unfortunate. By the way, there are a number of 527’s, I think, that
certainly play by the rules of the game. That is the other side of
this issue, and I would not want to leave that out.

Senator TORRICELLI. I do not want to leave the impression that
some do not either. I may not like the rules of the game, but some
of them, undoubtedly, comply.

Mr. McDoNALD. But the other side of it is that, ironically, I
think at some point, it is going to start hurting the two political
parties. Why would I go to a political party and put myself in jeop-
ardy of being on the public record, when I can get the same result
and I really do not have to be on the public record unless I want
to?

Again, my concern about it is that the element of secrecy is a
pretty serious matter. But, I have said this on numerous occasions,
and so it is not a closet secret. Periodically, on some of these mat-
ters, I think we appear to be the only people in town that do not
know what is going on. I do not mean that negatively. I just think
we stretch and strain at a time we do not need to. And with the
full understanding, with the differences I have with my colleagues,
all of us try to get to these problems the best we can. But, realisti-
cally, from my vantage point, what we see out there, I do think we
have the authority and I have always thought we had the author-
ity. Otherwise, what you are basically saying is someone would just
have to be incredibly naive to overstep the bounds. You would have
to want to write out a statement, it seems to me, that yes, this,
is express advocacy, and, therefore, I just want to tell you I am
going to do that. I do not know anybody who would do that in this
day and time. But, I think it hurts the political parties because
they may start getting left out of the process, too.

Senator TORRICELLI. Thank you very much.

Mr. WoLD. Senator, if I could add one comment about this, also.
One dilemma that we have considered is if we did—if the incentive
to bring what we refer to as 527 organizations under the coverage
of the Act, is driven by the need for disclosure, that is something
that I don’t believe that we can do under the present structure of
the Act. We don’t have any means of defining an organization that
is subject only to disclosure requirements, but not to the limita-
tions of the Act.

So, by interpreting the provisions of the Act to cover these orga-
nizations, we are automatically—the Commission would automati-
cally be imposing not only the disclosure requirements, which have
a relatively mild effect on the First Amendment rights of an orga-
nization, but we would also be imposing the limitations of the Act
on the amounts of contributions and the sources of contributions.

Senator SPECTER. Mr. Wold, I think most of us would agree that
you need some statutory change, and that is something we are
going to be pursuing after the hearing.
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I want to turn to Senator Sessions because we have got a great
many witnesses, but before I do, I want to say that I agree with
what Senator Torricelli has said about the campaign laws in a
state of collapse as to the 527’s. I think we are virtually in a state
of collapse as to the proliferation of soft money if it accumulates
as it did in 1996, but those are issues we will take up further.

Let me turn now to our distinguished colleague, Senator Ses-
sions.

Senator SESSIONS. Mr. Chairman, I thank you for offering me the
time and for your leadership. I have been on the floor of the Senate
and was not able to be here, and I would not ask any questions
at this time. So you can go on to your next subject.

Senator SPECTER. OK. I just have one final question. This may
intrude upon your deliberations. So I am treading lightly. I think
it is an appropriate question, but I shall not press it, but if you
would care to answer it—Commissioner McDonald, Commissioner
Thomas raised a public issue in his opinion statement of reasons
in the Dole for President, Clinton-Gore, et cetera, and I quote from
his printed public record, “As I consider the varying approaches of
others on these matters, I might focus on my criticism on my friend
and colleague, Commissioner McDonald, who always heretofore has
joined me in finding similar party communications to be in-kind
contributions or coordinated expenditures.” That appears at page
17.

An answer may be intrusive. So I am not going to press you for
an answer, but I would like to give you an opportunity to respond
to that, if you care to.

Mr. McDoONALD. I would be happy to, and he will still be my
friend. I don’t need to look it up. I believe I have read that.

Yes, I would be happy to discuss it, Senator. Actually, it was
something I wanted to say at the outset when we first—when you
opened the hearing this afternoon.

First of all, he is right about the history at least in relationship
to myself in terms of trying to come to grips with these coordina-
tion issues. What transpired, though, I must say to you—and I
think it may be a key component to what is discussed later here
this afternoon—in 1996—I'm sorry—in 1998, I guess in about De-
cember—I will have to look back through my notes just a second,
but the Commission on December 10, 1998 by a vote of 6 to noth-
ing, unanimously, rejected the audit recommendations for repay-
ment of public funds, unanimously, not 3 to 3, unanimously.

The day before that vote, several of my colleagues—in fact, a ma-
jority of my colleagues, rejected a precedent which is understand-
able. I didn’t happen to agree with it, but they rejected the prece-
dent of repayment which we always had throughout the history of
the Commission.

Subsequently, we had other matters that involved pretty much
the same issue. We had a case in Wyoming—I'm sorry, my lawyer
is whispering to me, Montana, and she is right. We had another
case that, from my vantage point, was exactly the same in terms
of the issues; that is to say, the participants of the National Com-
mittee on public record had gotten together with their candidates
to arrange particular ads to be run.
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I might say, Mr. Chairman, I had also voted for reason to believe
for the first time around on the Clinton-Gore case. As you know we
brought this case, the Clinton-Gore matter at least, through the
process on two different occasions. It became very clear to me, after
rejecting a program we had used for about 25 years in relationship
to repayment determinations, and striking down Advisory Opinions
1915 and 1914, in which we used the shorthand version of the elec-
tioneering message standard, quite frankly, other than the names
of the players, I could see no distinctions in the other two cases.

It appeared to me we have a very serious notice problem. I don’t
care what the rules of the game are, and I don’t think the regu-
lated community does as long as they feel they are consistent. And,
I have an honest disagreement with some of my colleagues about
how we applied the law.

If you tell me tomorrow a touchdown is worth 3 points and a
field goal is worth 7, that is fine. I will just start practicing kicking.
But I think you are entitled to know when you are in the regulated
community what the rules of the game are.

It became clear to me, after being in a number of public ses-
sions—I think the Justice Department may have had representa-
tives there as well—the one thing that the six Commissioners
agreed on was that there was no agreement on the rules of the
game. Now, I am referring to the ads very specifically in the case
you made reference to. We voted unanimously not to proceed for re-
payment in those matters.

I didn’t feel in good conscience I could turn around after we had
done that in a public session, which I might point out parentheti-
cally that a major part of the action in the 1995-1996 case with
the Clinton-Gore Campaign in particular focussed on 1995. And,
two where we took no action at all in 1996, those were activities
during the election year itself.

I think notice is a very important matter. I go back to something
that Senator Torricelli said earlier. I would prefer to err on the side
of being realistic about what we are saying to the regulated com-
munity, and Commissioner Thomas was right in his assessment of
the history of my record at the Commission.

When I concluded that we were no longer applying the same
rules that we have applied for the first 25 years of the Commission,
and certainly in the first 16 or 17 years of my term, I could not
go forward in the Clinton-Gore matter. I saw this from my own
vantage point, I pass no judgment on my colleagues. My direction
is not at my colleagues, but how I thought the regulated commu-
nity would look at it.

I think it is incumbent on the Commission to come up with some
sort of bright line test that we can get an agreement on out of the
context of a particular political matter. I think failure to do that
lends itself to the kind of problems you have alluded to from the
outset in this process.

We said very clearly in the meetings in December 1998—and
there was not a Commissioner, including Commissioner Thomas,
who did not say that this has been a tortured, difficult, and unclear
path. I think that being the case, it may well be why we voted 6
to nothing not to proceed. I hope we won’t find ourselves in that
posture anymore. In relationship to my vote, however, I am com-
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fortable with it only in the sense I really didn’t see any alternative
because I do think notice and the ability for parties to have some
understanding of what they get into is absolutely critical.

Mr. WoLD. Senator, if I could add a couple comments, just brief-
ly. Since I was on the same 6-0 side of that vote, as was the vice
chairman, I did not see any connection between that vote to not re-
quire a repayment—that is, not to reach a repayment determina-
tion—and the issue of whether the ads run by the parties had been
coordinated with the candidates. At least from my standpoint—and
I know that of at least a couple other Commissioners—our reason
for not voting for a repayment determination was based on our
reading of the Presidential Primary Matching Payment Act as it
applies to the limitation on spending by a candidate who receives
public funding in the primary. The Act itself did not provide for re-
payment as a remedy for exceeding the cap, as contrasted to that
remedy which is provided for exceeding the cap in the general elec-
tion. So I did not see any connection between the vote not to re-
quire a repayment and the issues of whether those media ads were
coordinated.

In fact, the Commission at the same time also voted 6-0 to spe-
cifically leave that question of coordination open for a determina-
tion in the enforcement track. We said the Commission has not
reached any conclusion regarding the staff's in-kind contribution
analysis; that is, whether those expenditures were coordinated. So
I didn’t reach the same conclusion that the vice chairman did that
that decision not to seek repayment confused the question or even
bore on the question of whether the expenditures were coordinated.

Mr. McDONALD. Senator, I would be happy to continue the de-
bate, if you would like. I am not shy about any vote I have ever
cast. I would be happy to read you some more, if you would like.

Senator SPECTER. I would not like that, but I think Senator Ses-
sions has one more question.

Senator SESSIONS. There was a lot of hard feelings about the
Commission. Some people believed it was not fair in a lot of dif-
ferent ways, and I know Mr. McDonald in one vote in 1997 on the
1996 campaign, you abstained. The reason you gave for abstaining
was because you were at that time negotiating to be chairman of
the Democratic National Committee.

Mr. McDoNALD. I wasn’t negotiating, Senator, but my name had
been mentioned.

Senator SESSIONS. All right. And later, though, you did not hesi-
tate to vote to prosecute, which failed on a 3-to-3 vote, the Repub-
licans.

Mr. McDoONALD. I am not sure what you have made reference to.
Prosecute and what? I'm sorry.

Senator SESSIONS. Out of the 1996 campaign.

Mr. McDoONALD. I voted to proceed in a number of Democratic
matters, if you want to look—if you would like for me to submit
that for the record. If the inference is I have only proceeded against
the Republicans, that is just simply not so. I would be happy to an-
swer any question about a specific vote, and I will be happy to sup-
ply the committee any vote you would like.
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Senator SESSIONS. This was a Republican Senatorial Committee
vote, Republican Senate vote, tied 3 to 3 at any rate. You voted on
that.

I must note I also——

Mr. McDoNALD. Would you have preferred I had voted in that
matter or recuse myself? I thought recusal was the best approach
to take. Is that the criticism of me?

Senator SESSIONS. No. My criticism is you abstained or recused
yourself from the Democratic vote, but you voted to prosecute the
Republicans.

Mr. McDONALD. Should I have voted in the matter when I was
talking to the national party? I just didn’t think that was appro-
priate.

Senator SESSIONS. I am not saying you shouldn’t have voted. I
am saying that one of the problems we have had with the FEC is
there 1s some concern about its objectivity.

I also would just note for the record, Mr. Chairman, that the day
after the Commission voted 3 to 3 not to prosecute the DNC, Mr.
McDonald voted not to prosecute. You were announced to a re-
appointment to a 5-year term as vice chairman of the Commission.

Mr. McDoONALD. No, I had been nominated long before that, Sen-
ator.

Senator SESSIONS. Had you?

Mr. McDoONALD. Yes, I had. And let me be very clear, if you don’t
mind me saying.

Senator SESSIONS. I will be glad for you to clarify that. If I am
in error, I would like you to clarify that.

Mr. McDONALD. Yes. That is just simply not so. I had been nomi-
nated earlier. My nomination had been up for some time as a prac-
tical matter. It is on the record.

Senator SESSIONS. Well, at any rate, I believe that we do have
to be careful about these issues because they are so intense and
there is so much fudge room in some of this campaign disclosure
stuff that scares everybody that is in the business. I think we need
to be careful that our nominees can stand the test of objective scru-
tiny.

Mr. McDONALD. I think it is an awfully important question. I am
kind of glad you raised it.

I would be willing—and I think even my colleagues who disagree
with me—I hope that is the case—will take the position I have
tried to be fair and objective.

One of the things you failed to mention there, and I guess you
simply don’t have it, but as a practical matter, one of my colleagues
left immediately from the Commission and went over to represent
the Republican National Committee. Another went from the Com-
mission to work in the Reagan White House. We had another law-
yer who left, a Commissioner, to go over and represent the party
directly from the Commission. So I think it is not unheard of. I am
hopeful that out of the thousands of votes I have cast—and that
has gotten a lot of celebration, ironically, for not casting a vote—
I, was puzzled by that.

The other thing about that particular vote, as you may know, ac-
tually a Republican joined in that vote, and that is why the case
didn’t move forward as a practical matter, but, ironically, I am sur-
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prised. And, I think you are absolutely right. I totally agree with
you. I think the business about people’s integrity is pretty impor-
tant. I know you take it important. I know something about your
background. I take it important, but I would certainly not want to
be in a position of casting a vote when my name was being men-
tioned at all. I just felt that was just not something I would be
comfortable in doing. And I also knew, quite frankly, that I was
going to get it either way.

Now, I must tell you, the bigger surprise was there were votes
to move forward on that case previously without my vote, and the
shocker wasn’t the fact that I didn’t vote, but that a Commissioner
changed their mind and actually that was on the Republican side.

Senator SESSIONS. Well, I guess my only concern is it is all right,
I think, for staff members to move and go back and forth, but the
Commissioners, while they are sitting there, when they are negoti-
ating to be chairman of a committee that is under investigation
maybe should tell us all that we ought to be concerned about the
appointment process.

I mean, it is all right to appoint someone who is involved in poli-
tics, I think, but to the degree that we could maintain some objec-
tivity and maybe someone who is out of the business or has retired
or a Howard Baker type or some people like that might be a better
approach than people who are actively engaged at the very time
these issues are coming before them.

Thank you, Mr. Chairman.

Mr. McDONALD. Mr. Chairman, if I might on that point, I don’t
disagree with the Senator. Actually, there is a real irony to this.
The reason I got a call to begin with was I was at the Commission,
as you may recall. The committee was having some difficulty at
that point with the FECA, and the consideration was maybe some-
one with my background could go over there and try to work to cor-
rect the problems they had. So, you know, maybe that is not the
right approach. There wasn’t any negotiation. I am kind of glad I
was elevated in the press—not by you, but in the press. I sounded
a lot closer than I was, but it was true I did get a call about that,
and the question was, look, obviously we have got some problems.
My record is very clear. I am extremely comfortable for any mem-
ber of the committee to look at my record. I have proceeded against
both sides. I have been criticized by both sides on numerous occa-
sions, and I am awfully comfortable with my record.

Senator SPECTER. Thank you very much, Senator Sessions.

Thank you very much, Chairman Wold and Vice Chairman
McDonald.

What the subcommittee would like to do would be to have staff
pursue with your staff some of the issues we have discussed here
today to see if there might be a streamlining, also to get your rec-
ommendations as to whether there ought to be an odd number, so
you have 4-to-3 decisions as opposed to 3-to-3 decisions, and to pur-
sue the issue also on the memorandum of understanding with the
Department of Justice. They have left to you a great ambit of au-
thority. We have not gotten into that because we have so many
other witnesses. Where the Department of Justice has responsibil-
ities to enforce the criminal laws, it is curious that they have dele-
gated to the Federal Election Commission baseline judgments be-
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fore they will undertake to have enforcement responsibility, but
these are very important subjects which I think could be usefully
discussed at the staff level, and we may be asking you to come
back.

Thank you very much, Mr. Wold. Thank you, Mr. McDonald.

Mr. Wold. Thank you, Mr. Chairman, Senators.

Commissioner McDonald is absent from another engagement he
has this afternoon. Are we excused for the afternoon?

Senator SPECTER. Oh, absolutely. You certainly are, yes. Thank
you.

Mr. McDONALD. Thank you very much.

Senator SPECTER. Mr. Robert Conrad, step forward, please. Mr.
Conrad, would you raise your right hand. Do you solemnly swear
that the testimony you will give before this subcommittee of the
Judiciary Committee of the U.S. Senate will be the truth, the whole
truth, and nothing but the truth, so help you God?

Mr. CoNRAD. I do.

Senator SPECTER. Mr. Conrad, you submitted an opening state-
ment. Would you care to read it or otherwise make an opening
statement?

Mr. CONRAD. Yes, sir, I would.

Senator SPECTER. Please do.

STATEMENT OF ROBERT J. CONRAD, JR., SUPERVISING AT-
TORNEY, CAMPAIGN FINANCING TASK FORCE, U.S. DEPART-
MENT OF JUSTICE, WASHINGTON, DC

Mr. CONRAD. Mr. Chairman, other members of the subcommittee,
my name is Bob Conrad.

I have been an Assistant U.S. Attorney for over 11 years. I was
originally hired by the U.S. Attorney’s Office in the City of Char-
lotte in the Western District of North Carolina by U.S. Attorney
Tom Ashcraft in January 1989. From August 1992 until my
present detail, I was chief of the Criminal Division in the U.S. At-
torney’s Office in the Western District of North Carolina.

I have served in both Republican and Democratic administra-
tions as chief of the Criminal Division. In that capacity, I have
been responsible for supervising hundreds of prosecutions involving
white collar crime, public corruption, narcotics trafficking, firearms
violations, and a wide variety of other types of Federal crimes. I
have personally tried numerous cases ranging from bank robberies
to capital litigation.

The U.S. Attorney’s Office in the Western District of North Caro-
lina is known for its aggressiveness, consistently ranks high in all
categories of Federal prosecution nationwide, and I am proud of its
accomplishments over the last 10 years.

Since the day after Christmas in 1999, I have been the super-
vising attorney in charge of the Justice Department’s Campaign Fi-
nancing Task Force. I am personally committed to aggressively
pursuing all violations of the campaign finance laws.

Today, I would like to announce to this committee the filing of
two plea agreements in the task force cases. Pauline Kanchanalak
and Georgie Kronenberg have filed plea agreements this morning
to campaign finance violations. Those plea agreements bring to five
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the number of defendants this month who have pled guilty and
agree to cooperate in the ongoing task force investigations.

I am appearing here today voluntarily in response to your re-
quest to answer the committee’s questions about the Campaign Fi-
nancing Task Force. I do so mindful of the admonition to open your
mind before you open your mouth, as well as a two-fold caveat.
Frankly, I will not disclose information about pending criminal
matters, ongoing investigations. I would not want to say anything
today that would potentially compromise ongoing investigations,
violate grand jury secrecy rules, or otherwise jeopardize the integ-
rity of an investigation. My obligation as a prosecutor requires
that.

I also want to emphasize at the outset that I started with the
task force more than 6 months after the Independent Counsel Act
expired. I played no role in any independent counsel decisions and
have only a general familiarity with the now-defunct Independent
Counsel Act. I have had no input in specific Independent Counsel
Act decisions which were made by the Attorney General well before
I became involved with the task force. I do not feel qualified to
render any opinion regarding its applicability to any matter occur-
ring before my tenure, having had no opportunity to study the stat-
ute or apply it in a concrete factual context.

Because I am not competent to discuss matters occurring before
my tenure nor able to talk about ongoing matters, I think my testi-
mony may be of limited value to you. In this respect, I feel like
someone from the movie, “Dumb and Dumber.” Nonetheless, I am
happy to answer any questions you have.

Senator SPECTER. Thank you, Mr. Conrad, and congratulations to
you on working through the plea agreements. We would like to
take a look at those to see precisely what is involved, and we like
the sound of both Ms. Kanchanalak and Ms. Kronenberg agreeing
to cooperate in further investigations.

Mr. CONRAD. Yes, sir.

Se?nator SPECTER. Is that the similar situation with Mr. Charlie
Trie?

Mr. CONRAD. I understand that Charlie Trie’s plea agreement in-
cluded cooperation provisions. Yes, sir.

Senator SPECTER. And cooperation from Johnny Chung?

Mr. CONRAD. I understand that as well. Yes, sir.

Senator SPECTER. And John Huang?

Mr. CONRAD. Yes, sir.

Senator SPECTER. And Maria Hsia?

Mr. CONRAD. Maria Hsia was convicted after trial, and there is
no cooperation agreement with respect to her.

Senator SPECTER. Is Maria Hsia cooperating?

Mr. CONRAD. No, sir.

Senator SPECTER. Mr. Conrad, you have left a very narrow—I
was about to say you have left a very narrow ambit for responding,
but you really have not left any ambit at all. But I do believe, dif-
ficult as these matters are, that this subcommittee has a duty to
find out what is going on, and we intend to do just that.

We believe we have a right to know what is happening within
the Department of Justice upon the issue of special prosecutors,
which i1s the replacement now for independent counsel, and we



167

have reviewed the long line of authorities with the Department of
Justice on the precedence which give congressional oversight au-
thority on pending matters. We have pursued the recommendations
of the Department of Justice on this issue of recommending inde-
pendent counsel and similarly a special prosecutor from Mr. Radek
who is chief of the Department of Justice Public Integrity Section.
We have the recommendation from Mr. Litt, who will be a witness
here later, who was Principal Associate Deputy Attorney General.
We had the recommendation from Charles La Bella who was head
of the task force. We had the recommendation from Director Freeh,
and through a torturous route, we have secured the memoranda
and the writings on those recommendations and we are interested
in your recommendations.

We have a good bit of information as to what happens because
this is a town where at least I found nothing is secret. Have you
in your capacity as chief of the task force had occasion to person-
ally question people under investigation?

Mr. CONRAD. Yes, sir.

Senator SPECTER. And whom have you questioned?

Mr. CoNRAD. I feel comfortable in stating because the people who
were examined have issued press releases concerning the examina-
tions, but on April 18, I personally examined the Vice President of
the United States, Albert Gore. On April 21, Good Friday, I person-
ally examined the President of the United States, Bill Clinton.
Both of those examinations were disclosed to the public via a press
release issued by the White House.

Senator SPECTER. Have you made or attempted to make a rec-
ommendation as to either of those matters with respect to special
prosecutor?

Mr. CoNRAD. That, I don’t feel comfortable discussing in public.
I would perceive whether I have done that or not as something that
pertains to an ongoing investigation.

Senator SPECTER. When you say you do not feel comfortable
doing it in public, were you suggesting you would do it in private?

Mr. CONRAD. No, I am not suggesting that. I am suggesting that
n}lly obligations as a prosecutor would prevent me from discussing
that.

Senator SPECTER. Well, both of the individuals whom you men-
tioned have been the subject of extensive hearings by this sub-
committee. Are you conducting to be even handed any investigation
as to Senator Dole who was a candidate for the Presidency?

Mr. CoNRrRAD. You asked me—Senator, you asked me questions
about whether I had examined people personally, and I felt com-
fortable answering your questions because the two individuals that
I mentioned had issued press releases saying that I had done that.
I don’t feel comfortable talking about any other potential matter.

Senator SPECTER. Well, I want to ask the question, and I have
asked the question, so that it is asked in both directions in an
even-handed manner.

This subcommittee is interested in knowing whether you have
made a recommendation as to either the President who has made
the press release and as to the Vice President who has made the
press release, and we would cite as our authority in the practice
of the Department of Justice, which has responded, to subpoenas.
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Actually, the subpoena was not directed at the Department of Jus-
tice. It was directed to Mr. Freeh and Mr. La Bella, but the Depart-
ment of Justice then made available not only their records, but also
the records of Mr. Radek and Mr. Litt and the recommendations
of others. So we think we do have the precedent of what this De-
partment has done and the precedent of the authority to get a re-
sponse to that question.

Mr. CONRAD. My only involvement in that process was to screen
those documents prior to their issuance to you or pending-matter
concerns, and I was involved in that process.

The question you are now asking me deals with matters—subject
matter of the examinations of both the President and the Vice
President are pending-matter concerns, and so my answer to you
plays the same role as my process was—my role in the process was
earlier, to screen from disclosure things that might affect pending
investigations.

Senator SPECTER. Well, Mr. Conrad, are you saying that the mat-
ters under investigation as to the President, which he has publicly
disclosed, do not relate to matters which have previously been
under investigation? I am probing now on the question as to the
subject matter. My judgment here is that they are, and that they
have been responded to on the question of whether there should be
independent counsel/special prosecutor as to the President. So, if
you are telling me they are different matters, then I might see
some distinction, but if they are the same, I would press you for
an answer. Are they the same?

Mr. CONRAD. As to the subject matter of the examinations, I
think the examinations dealt with pending matters which I am not
comfortable answering.

Senator SPECTER. Well, are those matters different from the ones
which have been the subject of the investigation before for the
President which have been in all these documents we have seen
from La Bella and Freeh and Radek and everybody else?

Mr. CoNRAD. Not being totally familiar with all of that, what has
gone on before me, I know that the matters I inquired into on April
18 and April 21 were matters that are pending matters.

Senator SPECTER. Well, the question is, Are they the same? As
to the Vice President, aren’t they the same as before?

Mr. CONRAD. I don’t feel at liberty to discuss the subject matter
in that examination, no, sir.

Senator SPECTER. Senator Torricelli.

Senator TORRICELLI. Thank you, Mr. Chairman.

Mr. Conrad, you were polite in your introduction, but for a fellow
under oath may have been only marginally frank with the com-
mittee. You said that you had limited knowledge of the matters
dealing with an independent counsel.

Mr. CONRAD. Yes, sir.

Senator TORRICELLI. Wouldn’t indeed it have been more accurate
to say since you never attended meetings discussing the inde-
pendent counsel, never wrote memorandums for the discussion of
appointment of independent counsel, had no contemporaneous
knowledge on the question of appointing independent counsel, that
you didn’t have limited knowledge, in fact, you have no knowledge
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of the events surrounding the decision to appoint independent
counsel?

Mr. CONRAD. My limited knowledge dealt with the Act itself and
its application to certain facts. I do have some knowledge, having
been in this position for 6 months and read some of the things that
you have read, about——

Senator TORRICELLI. But the focus of the committee’s questions,
that is, how Attorney General Reno reached her judgment, the ad-
vice that was given to her, the meetings that were held, is it not
true that you were at a safe distance in North Carolina at that
point and participated in none of these deliberations?

Mr. CONRAD. That’s true. I had no personal participation in any
of them.

Senator TORRICELLI. Therefore, as to contemporaneous knowl-
edge or firsthand experience with the actual judgment of the Attor-
ney General whether or not to appoint independent counsel, you
really have nothing to offer this committee?

Mr. CONRAD. No, sir.

Senator TORRICELLI. Now, let us deal for the moment, Mr.
Conrad, with whether or not the process of justice has been com-
promised by there not being an independent counsel as opposed to
the task force exploring these matters, and whether that has
meant the process is not proceeding with integrity. What is the
sum total of appointments that you have received by direct ap-
pointment of President Clinton or Vice President Gore?

Mr. CoNRAD. I have not been directly appointed to any position
by either one of those two——

Senator TORRICELLI. Do you have any political association with
either campaigns or either individual?

Mr. CONRAD. No, sir.

Senator TORRICELLI. Is there any reason why this committee or
the Attorney General or the American people should have a lack
of confidence in your objectivity, fairness, impartiality, as a par-
tisan matter in pursuing this investigation?

Mr. CONRAD. Not that I'm aware of, no, sir.

Senator TORRICELLI. It seems to be in the mind of some that hav-
ing the task force now proceed with these matters—and, indeed, I
am not asking you to discuss any of the matters with regard to the
President or Vice President—that somehow the public interest is
not being served by the task force doing so as opposed to an inde-
pendent counsel.

Is there reason to believe that if an independent counsel were
pursuing this matter as opposed to the task force that somehow the
people on the independent counsel’s staff would have greater
knowledge, more experience, or greater expertise than those now
available on the task force?

Mr. CoNrRAD. Well, the Independent Counsel Act has expired, so
there would be no——

Senator TORRICELLI. I understand that.

Mr. CONRAD [continuing]. Possibility of that situation.

Senator TORRICELLI. But let’s speak theoretically. The American
people are entitled to know this is being pursued aggressively and
impartially. I want you to give a frank accounting through us to
the American people that indeed, if there were an independent
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counsel, if theoretically it were possible, if the Attorney General
had named one before the statute had expired, it would be your
judgment that you now have the expertise, you have the man-
power, you have the support of the Department to vigorously pur-
sue these cases wherever they might go, and that in sum and sub-
stance 1‘chat does not differ from if there had been an independent
counsel.

Would you share your own judgment with the committee on that
question?

Mr. CONRAD. I don’t know what value my judgment would be

Senator TORRICELLI. Well, it entertains me, and it may prove
persuasive with Senator Specter.

Mr. CONRAD. I can say this: that I have a reputation for aggres-
siveness, I have a reputation for serious—pursuing serious viola-
tions of the criminal law. I would attempt in any leadership posi-
tion I was in to do that and to inspire others to do that.

Senator TORRICELLI. And how many attorneys do you have now
at your disposal?

Mr. CONRAD. Approximately a dozen.

Senator TORRICELLI. Have you asked for any resources by your
superiors at the Justice Department of any appreciable nature and
been denied?

Mr. CONRAD. No, sir.

Senator TORRICELLI. Have you asked for cooperation from the
FBI in investigations and been denied cooperation?

Mr. CONRAD. No, sir.

Senator TORRICELLI. Have you felt that at any point, as someone
with no partisan affiliation, that there has been an interference
with your judgment, other than the advice that you would natu-
rally receive from experienced superiors, that in any way com-
promised your ability to perform responsibly?

Mr. CoNRAD. I don’t believe my ability to perform the tasks that
I have conducted to date has been compromised in any way, no, sir.

Senator TORRICELLI. Therefore, can I assume it would be your
testimony that even if there were still an independent counsel stat-
ute or if the Attorney General had appointed an independent coun-
sel before the law expired, in sum and substance you have no rea-
son to believe that violations of the law would be pursued any more
gr les?s aggressively or any more or less fairly than you are now

oing?

Mr. CoNRAD. I really would have no opinion on that. I just
wouldn’t.

Senator TORRICELLI. OK. Mr. Conrad, thank you very much.

Senator SPECTER. Before turning to Senator Sessions, Mr.
Conrad, I want to say that you have an outstanding professional
record. There is no doubt about it. And everything I hear about you
is very good, and I have a pretty good idea of what it is like to be
a prosecutor for 11 years. I was one for 12 years, and I know the
sort of things you face. So

Mr. CONRAD. I hope I make it to your tenure.

Senator SPECTER. Oh, you will. Whatever happens, you will. The
odds are strong that you will exceed it.

So that on the professional level, you have an outstanding record,
and it is a curious town, it is a curious world; when people know




171

you are coming in to testify, people come to volunteer about what
a straight shooter you are. And there have been volunteers who
have spoken for you. A person’s reputation goes a long way. That
is to say nothing of the questions which I have asked you and will
repeat, but let’s turn now to Senator Sessions.

Senator SESSIONS. Thank you, Mr. Chairman. And I have heard
good things, also. As I get older, reputations usually turn out to be
fairly good indices of the character of a person. And your office is
a good office. I am familiar with the statistical production of the
Western District of North Carolina over the years, and it has al-
ways been at the top in the United States.

Mr. CoNRAD. Thank you.

b Senator SESSIONS. And even beat the Southern District of Ala-
ama.

Senator TORRICELLI. That is extraordinary.

Senator SESSIONS. That is. We were all in the top four, three or
four consistently.

Well, let me say this: You bring with you a lot of experience. You
have been through some tough cases in your career. You have had
to deal with pressures and political attacks and other things that
go with the territory of being a prosecutor.

Are you ready for this one? Let me ask you that: Are you ready
to see this one through if that becomes your cup to drink?

Mr. CONRAD. Yes, sir.

Senator SESSIONS. And are you prepared to call it as you see it
and to defend your position even if others who may think they have
more experience disagree?

Mr. CONRAD. Yes, sir.

Senator SESSIONS. Do you feel an obligation, if you were asked
to take actions that you did not believe were justified within the
gagameters of honest dispute, would you speak out on that if need

e’

Mr. CONRAD. I'm trying to understand your question so I can an-
swer it appropriately. I wouldn’t do anything that violated my own
ethical or conscientious beliefs. I would stand for that which I be-
lieve to be the right thing to do in the appropriate setting.

Senator SESSIONS. As a career Assistant U.S. Attorney, your
basic training is that you do the task you are assigned, you do it
fairly and objectively, you fight for what you think is right. But if
someone higher up makes a decision and they have the responsi-
bility ultimately of making that decision, you take it and try to do
the best you can with it.

Mr. CONRAD. Yes, sir.

Senator SESSIONS. Is that fair to say?

Mr. CONRAD. Yes, sir.

Senator SESSIONS. So by being in the Department of Justice,
being a career employee, there is some ability for the Department
to affect your decisionmaking process or the decisionmaking proc-
ess in the case.

Mr. CONRAD. Yes, sir; in particular cases, without getting into
management, as a general rule, I've won some battles and lost
some battles.

Senator SESSIONS. Have you ever been:

Mr. CoNRAD. That’s both in the district and here.
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Senator SESSIONS. Have you ever been overruled by the bureau-
crats in Washington?

Mr. CoNrRAD. Well, if I had an attorney here, he might object to
the characterization. But I have not——

Senator SESSIONS. Well, there are good lawyers in Washington in
any case. I mean, a lot of your decisions are reviewed in North
Carolina by the Department of Justice. Isn’t that correct?

Mr. CONRAD. Yes, sir.

Senator SESSIONS. But if they say no, you have to go along with
what they say. Isn’t that correct?

Mr. CONRAD. Yes, sir. I recognize my role in a hierarchical orga-
nization.

Senator SESSIONS. Well, what would happen if—now, are you op-
erating under Mr. Radek?

Mr. CONRAD. No, sir. My chain of command would be up through
the Assistant in charge of the Criminal Division and ultimately the
Attorney General.

Senator SESSIONS. So you have a direct reporting link to the As-
sistant Attorney General for Criminal?

Mr. CONRAD. There’s a Deputy Assistant Attorney General be-
tween me and the Assistant Attorney General, yes, sir.

Senator SESSIONS. And who is that person?

Mr. CONRAD. That would be Alan Gershel.

Senator SESSIONS. Gershel?

Mr. CONRAD. Gershel, G-e-r-s-h-e-l.

Senator SESSIONS. And he would answer to Mr. Robinson?

Mr. CONRAD. Yes.

Senator SESSIONS. And he to the Attorney General?

Mr. CONRAD. Yes, sir.

Senator SESSIONS. But in any decision to indict a person of prom-
inence, you would expect the Attorney General would be briefed on
this, would you not?

Mr. CONRAD. Yes, sir.

Senator SESSIONS. If there came to be a point in which there
were serious disagreements, would you be prepared to recommend
to the Attorney General an independent counsel should be ap-
pointed?

Mr. CONRAD. That statute having lapsed 6 months before I came
here, I would not be in that situation. If you’re talking about the
potential for a special counsel

Senator SESSIONS. A special prosecutor, a special counsel, would
be the correct phrase.

Mr. CONRAD. The language used by Senator Specter, I would call
it as I saw it, yes, sir.

Senator TORRICELLIL. I am sorry, Mr. Conrad. I didn’t hear that.

Mr. CoNRAD. I would call it as I saw it.

Senator SESSIONS. In other words, if you felt that it was the right
thing to do, you would recommend it?

Mr. CONRAD. Yes, sir.

Senator SESSIONS. I don’t know what you can say about this. I
am just looking at an article from the New York Post. The first
paragraph says this: “Vice President Al Gore blew his top when he
was grilled last week by funny-money investigators.” Is that you?
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Mr. CoNRAD. That article was brought to my attention by Jim
Neill, an attorney in Nashville, TN.

Senator SESSIONS. OK. Blew his top because they asked about
his illegal Buddhist Temple fundraiser for the first time, sources
say. Gore seemed stunned, fumed that the questions were “out-
rageous” and the session was contentious.

It is a free country. If that happened, it happened. First of all,
can you confirm or deny that?

Mr. CoNRAD. I've read that article.

Senator SESSIONS. Would you. [Laughter.]

You can confirm that article exists?

Mr. CONRAD. Yes, sir.

Senator SESSIONS. The best of your knowledge. Well, I am really
trying to get at this thing we are talking about here. The reason
an independent counsel is important is this is the Vice President
of the United States. You are trained to respect that office, and all
of us are. If a serious allegation is afoot, then you work for the De-
partment, you work for the Attorney General, the chief of the
Criminal Division, and you answer to them and they are ultimately
answerable to the President of the United States, who is a friend
of the Vice President, who picked him for his Vice President, and
who supports him to be the next President. So it just creates an
awkward situation, would you not agree?

Mr. CoNRAD. There is the potential for that, yes, sir.

Senator SESSIONS. And particularly if the persons higher up, to
some degree, in your ultimate chain of command are contentious
and hostile and blow their top and reject—and are not totally forth-
coming with matters, it would make i1t more difficult.

Mr. CONRAD. Are you asking me if-

Senator SESSIONS. Yes, I am asking you.

Mr. CONRAD. A hypothetical situation?

Senator SESSIONS. Hypothetically.

Mr. CONRAD. I wouldn’t want to comment on anything that hap-
pened in either one of the examinations that I took, but I under-
stand all the points you have made with respect to the awkward-
ness of the situation in a hypothetical sense.

Senator SESSIONS. See, we represent the people of the United
States at this deal. We no longer have an independent counsel law.
And the people of this country have got to know that—they have
got to know that you, Mr. Conrad, find yourself on the hot seat pri-
marily at this very moment, are going to do what a professional
prosecutor would do. And the Vice President would be treated like
anybody else. True, if the facts are there, or if they are not there,
you call it as you see it. But you have to obtain the facts and do
your duty, and I think there is cause for concern when the ultimate
decisions are made well above your level on most of these matters.

Let me ask you about the team at your disposal, the attorneys
at your disposal. Were they working on the case before you ar-
rived? And did you select any of them yourself, or was that the
group that was previously involved?

Mr. CONRAD. Most of the attorneys on the task force are attor-
neys that have—that were members of the task force prior to the
time that I came. I have hired two attorneys in the 6 months that
I have been the chief of the task force.
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Senator SESSIONS. Were those attorneys people you knew pre-
viously?

Mr. CONRAD. One of the attorneys was an attorney from my dis-
trict, which our U.S. attorney was generous enough to detail to us
for a year. The other attorney worked for one of the independent
counsels prior to the time he was hired by me to join our task force.

Senator SESSIONS. And those attorneys you chose, basically?

Mr. CONRAD. Yes, sir.

Senator SESSIONS. Have you investigated the Hsi Lai Temple
matter? Can you tell us that?

Mr. CoNRAD. I would feel uncomfortable testifying about specific
matters that I've investigated.

Senator SESSIONS. So we are just left with the New York Post.

Thank you, Mr. Chairman.

Senator TORRICELLI. Could I, Mr. Chairman——

Senator Specter. Go ahead.

Senator TORRICELLI. Thank you, Mr. Chairman, very much.

Mr. Conrad, first, I want to thank you for being here today. I
think your testimony has been very helpful. With the exception of
knowing that you read the New York Post, you have certainly in-
creased my confidence in the task force and

Mr. CONRAD. I thought I made it clear that Attorney James Neill
brought that article to my attention. [Laughter.]

Senator TORRICELLI. Well, then, you have fully restored my con-
fidence.

I wanted only to address the question that I raised with the
Commissioners from the Federal Election Commission, and that is,
not looking back but looking forward, and not with any specific
matter but with a theoretical problem. You are in the Nation’s
highest political debating society, and you could not help but notice
real consternation in this institution about the fact that our cam-
paign finance laws are now not only being violated, in my judg-
ment, wholesale, but may be at the point of near collapse. The Tax
Code is being misused to establish parallel organizations that, in
my judgment, are unquestionably in some instances being coordi-
nated.

As I was corrected by Mr. McDonald, that is clearly not true in
all instances. But in my experience as the chief political organizer
of the Democratic side of the aisle in this institution, it is hap-
pening in many instances.

It appears to me from the testimony of the Federal Election Com-
mission they either do not think they now have the mandate or the
resources to deal with this problem, and yet I repeat to you, as I
suggested to them, us having this hearing 2 years from now is
going to prove very inadequate for many of these problems. If these
laws are violated in the next few months, it is going to change the
composition of this Congress. And once these laws are violated to
this extent, I don’t think we are ever going to restore respect gen-
erally for the disclosure and the separation of these organizations.

My question to you, in spite of that rather complex build-up, is
really very simple. Is it in your mandate, do you believe you have
the authority, to look at these organizations and conduct investiga-
tions if you have reason to believe the law might be violated?
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Mr. CONRAD. I don’t think the 2000 election is within my man-
date. I think that would be a Public Integrity issue at this——

Senator TORRICELLI. So that ultimately is Mr. Radek’s responsi-
bility, in your

Mr. CONRAD. Yes, sir.

Senator TORRICELLI. Thank you, Mr. Conrad.

Senator SPECTER. Mr. Conrad, just a couple more questions.
What would be the procedure if you obtained information that
there was a need to have a special prosecutor? Whom would you
recommend that to?

Mr. CoNRAD. I think I would recommend—hypothetically, I think
I would recommend that up through my chain of command. That
would be, first level, Jim Robinson, the Assistant Attorney General
in charge of the Criminal Division, and Alan Gershel, his Deputy,
and up through them to the Attorney General.

Senator SPECTER. Are there guidelines that you are operating
under as to when—do you call it special counsel now as opposed
to special prosecutor?

Mr. CONRAD. Yes, sir.

Senator SPECTER. Are there guidelines that you are operating
under, written guidelines?

Mr. CONRAD. There are special counsel regulations which would
inform the recommendation and the decision. There is a practice of
a regular meeting with the people I've described to you and myself.
So there are now—as I understand it, there are no formal steps
that I would take, but such a decision would—the situation would
be created on a regular basis for me to bring it to the attention of
the people I needed to bring it to.

Senator SPECTER. If there were an allegation of campaign finance
violations as to Governor George W. Bush, would it fall to you to
investigate, or would that come under the Public Integrity Section?

Mr. CONRAD. My understanding at this point is that would be a
Pull)lic Integrity matter. I have not been given any 2000 election
cycle—

Senator SPECTER. Your authority is just under the 1996 election
cycle?

Mr. CONRAD. Prior to 2000, yes, sir.

Senator SPECTER. So that involves matters from 1998 as well?

Mr. CONRAD. The mandate is really the 1996 election cycle. As
part of our investigation of that election cycle, there have been
matters that occurred both prior to 1996 and subsequent to 1996.
But it would not extend as far as the 2000 election cycle.

Senator SPECTER. Or the 1998 election cycle?

Mr. CoNRAD. That’s correct.

Senator SPECTER. Are there any memoranda or other writings,
Mr. Conrad, on any of your recommendations for appointment of
special counsel?

Mr. CoNRAD. I would not feel comfortable answering your ques-
tion and would respectfully decline.

Senator SPECTER. Thank you very much.

Senator SESSIONS. Mr. Chairman, may I ask him two questions?

Senator SPECTER. Go ahead, Senator Sessions.

Senator SESSIONS. With regard to Maria Hsia, has that case gone
to sentencing, been sentenced yet?
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Mr. CONRAD. No, sir. The conviction was in January. There have
been post-trial motions filed by the defendant. They include post-
trial motions to dismiss, motions to disqualify the district court
judge presiding over that case, and other motions. As I'm sure
you're aware from your past experience, there is also the process
whereby a pre-sentence report is prepared by the probation office,
and parties have an opportunity to file objections to that report.
And that whole process has not been completed.

My best recollection is that sentencing in that case is scheduled
for September of this year.

Senator SESSIONS. Now, that case would be under your super-
vision?

Mr. CONRAD. Yes, sir.

Senator SESSIONS. And are you able to tell us, has there been a
public memorandum, sentencing memorandum, by the Department
of Justice setting forth what the Sentencing Guidelines range
should be in that? And could you tell us what that is?

Mr. CONRAD. I could tell you we have not yet filed our sentencing
memorandum because of the stage and the process that we're in.
We're waiting for the pre-sentence report.

Senator SESSIONS. Now, you have tried that case. The defendant
has been convicted, assuming it is upheld by the judge. I would ex-
pect that you would pursue vigorously the sentencing phase of that
case and that you personally would oversee it. Will you?

Mr. CONRAD. Yes, sir.

Senator SESSIONS. I think that is important because, for the edi-
fication of others, sometimes the sentence a person is facing can be
affected by the skill of the prosecutor, and I have seen some cases
previously involving these very matters in which I believe the De-
partment of Justice was not sufficiently aggressive toward sen-
tencing. And a person can achieve a downward departure—let me
ask you this: The only way a person who has been tried and con-
victed can get a downward departure under normal circumstances
is to provide evidence that they have cooperated fully with the
prosecution. Is that correct?

Mr. CoNRAD. That’s the most usual way. I believe the Sentencing
Guidelines allow district court judges other latitude, but——

Senator SESSIONS. Under certain circumstances.

Mr. CONRAD [continuing]. They’re very circumscribed, yes.

Senator SESSIONS. But I would expect that you would treat this
like any other case, that unless the defendant was prepared to tes-
tify fully and completely and provide information that you can
verify, that you would not accept a recommendation of any down-
ward departure?

Mr. CoNRAD. In fact, with respect to substantial assistance,
downward departures, we would actually have to make a motion
before the district court even had the authority to depart, and we
would not make that motion in this or any other case unless the
information provided had been valuable.

Senator SESSIONS. But if you thought that the cooperation had
been partial and Mr. Robinson, your supervisor, said, well, that is
good enough for me, file for downward departure, what would you
do then?
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Mr. CONRAD. I would anticipate that if the recommendation of
the line attorneys and myself was that the—I would anticipate that
our evaluation of the cooperation would be deferred to, in much the
same way that if you pursued a case in the appellate courts, there
would be an abuse of discretion standard. I would not anticipate
our decision on an issue like that being overruled by someone who
has less contact with the case than we do.

Senator SESSIONS. You wouldn’t normally expect that, but we
have seen some odd things, in my opinion, as we have gone
through these cases.

Well, I hope that you will use your best judgment, your experi-
ence, and that you will follow those standards of dealing in a plea
and sentencing.

Mr. Chairman, thank you.

Senator SPECTER. Thank you very much, Mr. Conrad.

Mr. CoNRrRAD. Thank you.

[The prepared statement of Mr. Conrad follows:]

PREPARED STATEMENT OF ROBERT J. CONRAD, JR.

Good Afternoon, Mr. Chairman and other members of the Subcommittee. My
name is Bob Conrad. I have been an Assistant United States Attorney in the West-
ern District of North Carolina for over eleven years, having been originally hired
by USA Tom Ashcraft in January, 1989. From August, 1992 to my recent detail as
Chief of the CFTF, I was Chief of the Criminal Division in the U.S. Attorney’s Of-
fice. I have served as chief of that criminal unit under both Republican and Demo-
cratic administrations. In that capacity I have been responsible for supervising hun-
dreds of criminal prosecutions involving white collar crime, public corruption, nar-
cotics trafficking, firearms violations, and a wide variety of other types of federal
crimes. I have personally tried numerous cases ranging from bank robberies to cap-
ital litigation. The USAO for the WDNC is known for its aggressiveness. It consist-
ently ranks high in all categories of prosecution and I'm proud of its accomplish-
ments over the last ten years.

Since, the day after Christmas, 1999, I have been the Supervising Attorney, in
charge of the Justice Department’s Campaign Financing Task Force. I am person-
ally committed to aggressively pursuing all violations of the campaign finance laws.
Today, I would like to announce the filing of two plea agreements in task force
cases. Pauline Kanchanalak and Georgie Kronenberg filed plea agreements this
morning to campaign finance violations. That brings the number of defendants to
five who have this month pled guilty and agreed to cooperate in the ongoing task
force investigations.

I am appearing here today voluntarily, in response to your request, to answer the
Committee’s questions about the Campaign Financing Task Force. I do so mindful
of the admonition to “open your mind before you open your mouth” as well as a two
fold caveat.

Frankly, I will not disclose information about pending criminal matters. I cer-
tainly would not want to say anything today that could potentially compromise on-
going investigations, violate grand jury secrecy rules, or otherwise jeopardize the in-
tegrity of an investigation. My obligation as a prosecutor requires that.

1 also want to emphasize at the outset that I started with the Task Force more
than 6 months after the Independent Counsel Act expired. I played no role in any
independent counsel decisions and have only a general familiarity with the now
defunct Independent Counsel Act. I have had no input in any specific Independent
Counsel Act decisions, which were made by the Attorney General well before I be-
came involved with the Task Force. I do not feel qualified to render any opinion re-
garding its applicability to any matter occurring before my tenure having had no
opportunity to study that statute or apply it in concrete factual context.

Because I am not competent to discuss matters occurring before my tenure, nor
able to talk about ongoing matters. I think my testimony may be of limited value
to you. Nonetheless, I am happy to answer your questions.

Senator SPECTER. I would like to call now Mr. Stephen Mans-
field. Step forward, please.
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Mr. Mansfield, would you raise your right hand? Do you solemnly
swear that the testimony you will give to this subcommittee of the
Judiciary Committee of the U.S. Senate will be the truth, the whole
truth, and nothing but the truth, so help you God?

Mr. MANSFIELD. I do.

Senator SPECTER. Thank you for joining us here today, Mr.
Mansfield. Would you care to make an opening statement?

STATEMENT OF STEPHEN MANSFIELD, FORMER ASSISTANT
U.S. ATTORNEY, U.S. DEPARTMENT OF JUSTICE, LOS ANGE-
LES, CA

Mr. MANSFIELD. No, Senator. I'm happy to answer any questions
you may have.

Senator SPECTER. Mr. Mansfield, you were an Assistant U.S. At-
torney in Los Angeles, California?

Mr. MANSFIELD. Yes, sir.

Senator SPECTER. Tell us a little bit about your background, edu-
cation, practice, tenure with the U.S. Attorney’s Office, present oc-
cupation.

Mr. MANSFIELD. Yes, Senator. When I graduated law school, I
came to Washington, DC, and served as a law clerk to Judge
Thomas Lyden in the U.S. Claims Court. After that I worked as an
associate at a law firm here in Washington, DC, Freed, Frank,
Harris, Shriver and Jacobson. After about 3 years, I moved to Los
Angeles to begin a career as a Federal prosecutor where I served
for 11 years.

At the U.S. Attorney’s Office in Los Angeles, I specialized in pub-
lic corruption and white-collar crime prosecutions. During my ten-
ure, I tried a lot of cases in that area, supervised a large number
of investigations. For a period of time, I served as a deputy chief
in the Criminal Division responsible for public corruption cases,
and I also served as a senior litigation counsel for a period of years
in that office.

One of the cases that I handled involved a Member of Congress
and resulted in the conviction of the Member of Congress for cam-
paign finance fraud violations as well as the

Senator SPECTER. And who was that?

Mr. MANSFIELD. Congressman Jay Kim. His campaign committee
was also convicted, as was his campaign treasurer and five Korea-
based corporations.

Senator SPECTER. Mr. Mansfield, you had occasion to participate
in the investigation of the so-called Hsi Lai Temple case?

Mr. MANSFIELD. Well, I think we probably need to define the
term “investigation.” I opened a file in the Los Angeles U.S. Attor-
ney’s Office in mid-October 1996 and began preliminary steps in an
investigation relating to the temple and another entity that had
been mentioned in press accounts.

Senator SPECTER. Would you repeat the last part of that, relating
to what?

Mr. MANSFIELD. Another entity that had been mentioned in
press accounts.

Senator SPECTER. And what entity was that?

Mr. MANSFIELD. Cheong Am.
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Senator SPECTER. And what happened during the course of your
investigation?

Mr. MANSFIELD. Well, basically, it started because there were a
number of news accounts that alleged possible violations of cam-
paign finance rules. I had been, as I mentioned, in the midst of a
campaign finance fraud investigation involving Congressman Kim,
and I had at that point in time prosecuted, I believe, four of the
Korea-based corporations based on campaign finance violations.
And in reading these stories, it appeared that there might be evi-
dence of violations of the campaign finance laws, and so I consulted
with my U.S. attorney about the possibility of beginning an inves-
tigation relating to what had been described in the newspaper ac-
counts. The U.S. attorney agreed

Senator SPECTER. Who was the U.S. attorney?

Mr. MANSFIELD. I'm sorry?

Senator SPECTER. Who was the U.S. attorney?

Mr. MANSFIELD. Norma Minella.

I also conferred with the Public Integrity Section and advised
them that we were going to take this action as well. And so at that
point——

Senator SPECTER. What happened to your investigation?

Mr. MANSFIELD. I began accumulating news accounts from var-
ious papers around the country to get a handle around what the
allegations were and where the allegations pointed. I conferred
with the FBI agent who had been working with me on the Con-
gressman Kim investigation, who assisted me in pulling together
some of this basic factual information. I also conferred with an in-
dividual at the FEC, Kent Cooper, who was helpful in providing to
me various FEC reports that related to individuals mentioned in
those press accounts. And so we were also analyzing that material
from the FEC.

I also obtained FEC advisory opinions that related to issues con-
cerning foreign national contributions and began to prepare an out-
line for investigative steps in terms of issuing subpoenas and inter-
viewing witnesses.

In that regard, I was conferring with another FBI agent who had
been assigned to the case out of the Los Angeles office of the FBI.

Senator SPECTER. And what happened with this investigation?
Were you able to complete it?

Mr. MANSFIELD. Well, I received an instruction from the Public
Integrity Section—I think it was on October 31—to stop work on
the investigation because they were going to handle it.

Senator SPECTER. You are quoted in the New York Times to this
effect, Mr. Mansfield—it might be faster if I simply read it and
asked you if it is accurate. “‘I wanted to move very quickly to gath-
er evidence by issuing subpoenas, interviewing witnesses, and con-
sidering the execution of search warrants,” said Mr. Mansfield, who
had extensive experience prosecuting campaign finance cases. ‘But
it got yanked off my desk, and as far as I know, nothing happened
for many, many months. The consequence of a strategy of sitting
back and doing nothing means you effectively make the matter go
away. It is so much harder to develop. Speed is everything in a
highly publicized case.””
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Then the story goes on to say: “In the months that elapsed, sev-
eral figures involved in the temple fundraising fled the country.”

Were you accurately quoted, Mr. Mansfield?

Mr. MANSFIELD. Yes. Those quotes are accurate, but I would like
to explain and clarify the final segment of that quote.

Senator SPECTER. Please do.

Mr. MANSFIELD. Because I think it’s important.

Senator SPECTER. Yes.

Mr. MANSFIELD. The final segment of the quote says something
to the effect—I don’t have it in front of me—the consequence of
moving slowly can hurt an investigation. Perhaps you could read
the last

Senator SPECTER. It says, “Speed is everything in a highly pub-
licized case.” The last thing you said says this. I will read it all.
“But it got yanked off my desk, and as far as I know, nothing hap-
pened for many, many months. The consequence of a strategy of
sitting back and doing nothing means you effectively make the
matter go away. It is so much harder to develop. Speed is every-
thing in a highly publicized case.”

Mr. MANSFIELD. The segment of the quote starting with “The
consequence of a strategy of sitting back and doing nothing,” that
quote was in response to a generic hypothetical question from the
reporter. Specifically, the reporter said: What if there was a high-
profile case and prosecutors didn’t do anything for months? I made
the point to the reporter—I'm not commenting in any way on what
the Department of Justice did with respect to this investigation be-
cause, frankly, I have no knowledge of what they did. So my quote
was basically answering the hypothetical that was put to me, that
if there was a high-profile case that was publicized and prosecutors
didn’t move quickly, you really jeopardize making the case. And
that is precisely my belief about these matters, having worked on
them for many years, which is why, going back to the first part of
the quote, it was my strategy to move quickly on the investigation.
It was a strategy that I had used really for 11 years as a pros-
ecutor in Los Angeles.

An example was in the Congressman Kim case, which started
similarly in a sense with a newspaper story. There had been a L.A.
Times story in that case that had detailed allegations, rather spe-
cific allegations of wrongdoing by the Congressman’s campaign
committee. And so as a result, what we did in that case was within
a couple, 3 weeks, issued grand jury subpoenas, and then within
a couple of months we executed search warrants. And I think by
movi