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ISSUES RAISED BY HUMAN CLONING
RESEARCH

WEDNESDAY, MARCH 28, 2001

HOUSE OF REPRESENTATIVES,
COMMITTEE ON ENERGY AND COMMERCE,
SUBCOMMITTEE ON OVERSIGHT AND INVESTIGATIONS,
Washington, DC.

The subcommittee met, pursuant to notice, at 10 a.m., in room
2123, Rayburn House Office Building, James C. Greenwood (chair-
man) presiding.

Members present: Representatives Greenwood, Stearns, Largent,
Burr, Whitfield, Bass, Tauzin (ex officio), Deutsch, Strickland,
DeGette, John, and Rush.

Staff present: Alan Slobodin, majority counsel; Julie Corcoran,
majority counsel; Ray Shepherd, majority counsel; Robert Simison,
professional staff member; Chris Knaur, minority investigator; and
John Ford, minority counsel.

Mr. GREENWOOD. All right, the hearing before the Oversight and
Investigations Subcommittee will now come to order. We thank the
witnesses for their indulgence and the Chair recognizes himself for
5 minutes for the purposes of an opening statement.

Nearly 80 years ago, Aldous Huxley wrote his literary master-
piece Brave New World. In that book he posited a future where ge-
netic engineering is commonplace and human beings, aided by
cloning, are mass produced. Controllers and predestinators re-
placed mothers and fathers. The words themselves considered
smut.

As the new authors of human life in an uncompromising search
for human happiness and stability, the possibility of human indi-
viduality had been entirely jettisoned. For most of its 80 years,
Brave New World could be seen as a disturbing work of science fic-
tion. That is no longer the case. The possible cloning of human
beings is now relegated to the world—not relegated to the world of
fiction. The question we must now ask is this: what should we do
with this science? That is what brings us here today.

Several scientists claim that they are poised to take the fateful
next step and actually produce a human clone. We in this sub-
committee will focus not only on the scientific, but on the moral
and ethical questions raised by the astonishing possibility that an
exact copy of a human being might be cloned in the near future.

What then is cloning? The World Book Encyclopedia describes
cloning as a process that involves “destroying the nucleus of an egg
cell of the species to be cloned. The nucleus is then removed from
a body cell of an animal of the same species. This donor nucleus
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is injected into the egg cell. The egg, with its new nucleus, develops
into an animal that has the same genetic makeup as the donor.”

Just 4 years ago, the Scottish researcher Ian Wilmot and his col-
leagues, announced that they had successfully cloned a lamb they
called Dolly from a single cell of an adult sheep. Since then various
other mammals have been cloned. Recently, however, two groups of
scientists have announced their intention to manufacture the first
human clone. One group, the Raelians, a Canadian-based religious
cult, announced late last year that it had found an American cou-
ple willing to pay $500,000 to clone their deceased child. The
Raelians claim to be conducting experiments in a laboratory in the
United States. Several publications including Wired Magazine and
the New York Times, have published in-depth stories which take
the Raelians announcement quite seriously.

The other group, an international consortium of scientists led by
Dr. Panos Zavos, a reproduction researcher, and his partner,
Severino Antinori, an Italian fertility doctor, have stated their in-
tent to develop clones for infertile couples. In January of this year,
Dr. Zavos’ group announced that within 2 years it intends to clone
the first human being at a site outside the United States.

Capitalizing on the fascination with human cloning, other groups
have established websites offering cloning services. We have a dem-
onstration of that.

Although federally funded human cloning research is prohibited,
such privately funded research is not. In fact, no definitive Federal
statute governs privately funded human cloning experiments. Ex-
perimentation in science has outpaced the law on the underlying
issues raised by human cloning.

As one of our witnesses, Dr. Arthur Caplan recently put it, “the
science horse ran out of the barn, jumped over the fence and has
gone down the highway and the law is still hanging around the
barn.”

The FDA has asserted that it has jurisdiction over human
cloning, based on the Public Health Service Act and the Food, Drug
and Cosmetic Act. Is this a sufficient safeguard?

Although there is no Federal ban on human cloning, a number
of states, 26 other countries and the United Nations have seen the
need to enact some form of ban on human cloning. But to craft a
meaningful and reasonable statute that is both sound in its science
and consistent with human dignity, the Congress needs to ask the
hard questions posed by human cloning research.

The technique to clone other mammals has proved difficult and
dangerous. Before scientists successfully produced Dolly, there
were 276 failures. Last week, my staff and I met with Dr. Simon
Best, a member of the Dolly research team. Extrapolating from its
results, he told us the data suggests that it might take a thousand
surrogate mothers to successfully clone a human being at the cost
of 990 miscarriages, still births and infants born with serious and
unpredictable birth defects.

The rate of failure in animal cloning should serve as a fire bell
in the night. Behind the headlines of apparent success in animal
cloning lies a failure rate as high as 95 to 97 percent.
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Would human cloning lessen the worth of individuals and dimin-
ish respect for human life by turning procreation into a manufac-
turing process?

Is there a bright line between the joining of a man and a wom-
an’s reproductive cells and the replication of just one person’s ge-
netic material?

Is the one creation and the other mere construction?

The Christian philosopher G.K. Chesterton wrote, “The whole
difference between construction and creation is exactly this, that a
thing constructed can only be loved after it is constructed, but a
thing created is loved before it exists.”

We also, in fairness, need to listen to the arguments in favor of
human cloning. There are those who argue that reproductive free-
dom includes human cloning, perhaps as a means to address the
problem of male infertility. Others advocate cloning as a means to
replicate a deceased loved one. For yet others, human cloning is
justified because it may provide important advances in scientific
knowledge.

In examining these arguments, I believe we must exercise a sub-
stantial degree of healthy skepticism and we would do well, I
think, to keep in mind the powerful message contained in the sim-
ple saying that hung in Albert Einstein’s office at Princeton, “Not
everything that counts can be counted and not everything that can
be counted counts.”

This committee has a responsibility to ask these difficult ques-
tions because we are dealing with the most profound of human re-
sponsibilities, the future of our species.

The witnesses we have assembled represent a broad cross section
of opinions and expertise on these complex issues. We will hear
from experts in animal cloning research and bioethics, the FDA
and the National Bioethics Advisory Commission, among others.
The NIH, National Institutes of Health was invited to participate
in this hearing, but deferred, owing to a lack of expertise in this
area.

We will also hear from controversial witnesses. We hope to learn
from their testimony whether the projects they envision are cred-
ible scientifically.

Other esteemed bodies can hold meetings and write reports and
issue voluntary guidelines, but only the Congress can write the
laws for our nation. It is said that Huxley borrowed the title for
his book from these lines found in Act V of Shakespeare’s play The
Tempest: “Oh brave new world that has such people in it.” And he
compounded the irony by envisioning a world in which Shake-
speare himself was outlawed. In fact, when one of the characters
asks, “But why is it prohibited?” he is told “because it is old. That’s
the chief reason. We haven’t any use for old things here.” “Even
when they are beautiful?” he then asks. “Particularly when they
are beautiful” comes the reply.

But if we are wise, before we open the floodgates to a new kind
of human being, we might recall the lines in The Tempest that pre-
ceded the ones Huxley used in his title. “How many goodly crea-
tures are there here? How beauteous is mankind.” I want to ex-
press my appreciation to the subcommittee ranking minority Con-
gressman Peter Deutsch for working with me on this hearing. I'm
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also grateful to the full committee Chairman Billy Tauzin for his
support of this hearing. I thank all of the witnesses for partici-
pating in this hearing and I look forward to their testimony.

I recognize the ranking member, Mr Deutsch for 5 minutes for
an opening statement.

Mr. DEUTSCH. Thank you, Mr. Chairman. I have a statement
that I'd like to submit for the record. I'm anxious to hear the wit-
nesses’ testimony.

Mr. GREENWOOD. Without objection.

Mr. DEUTSCH. And I'll just maybe summarize a couple of points.
One is I think it’s important that we’re having this hearing, obvi-
ously. I appreciate the chairman’s work in setting this up and his
staff work as well.

I would make one comment that as you are well aware, no one
from NIH is here today and I find that lacking in the sense that
the Nation’s premiere health organization is not here, but hopefully
if we follow up in additional hearings that’s something that we can
basically rectify.

I also believe that it’s imperative that we go about our work in
this important matter in a manner that does not curtail or chill re-
search in other fields and I know that the biotechnology industry
is concerned about this and I'm glad that they’re here today.

As you know, there are some tremendously important fields that
are not human cloning. These fields are recombinant technology
that hold out the hope for prevention, treatment and cure for a
host of diseases and conditions. These include Parkinson’s, diabe-
tes, Alzheimer’s, leukemia and other cancers, heart disease, liver
failure and many others. Anything that we do in the name of pro-
hibiting the cloning of humans should not delay or deny the impor-
tant work that is being done with stem cells and related fields of
science.

Finally, I would also mention that if we are talking about the
FDA itself being the agency that theoretically would be enforcing
the ban that arguably exists, there’s a question about not providing
additional resources to the FDA we’re talking about providing addi-
tional responsibilities and in terms of the President’s budget,
there’s no acknowledgement of this additional research or this ad-
ditional enforcement by the FDA. And I think that’s a real concern
I have.

But finally, and really in a sense, I have spent time reading
through testimony, reading through projects and I would say to you
and I think it’s important to say even at the start of this hearing
that I agree with you completely, that it is our job to legislate and
we are the only entity able to legislate and I think it is imperative,
in fact, that we make clear that human cloning is not legally ac-
ceptable in the United States of America. And I look forward to
working with you to create legislation that would, in fact, do that,
balancing the concerns that I think both of us share not to inter-
fere with some of the incredibly significant research that can be
done regarding other issues here. And I believe that we will be able
to craft legislation to that effect and I yield back the balance of my
time.

Mr. GREENWOOD. The Chair thanks the gentleman and recog-
nizes the chairman of the full committee, Mr. Tauzin.
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Chairman TAUZIN. Thank you, Mr. Chairman, let me first con-
gratulate and salute you, Mr. Chairman, Congressman James
Greenwood for holding this hearing and for shining the light on
this issue of great public concern, that of human cloning.

This hearing is a great example of how Congress, especially the
House of Representatives, serves as both a voice and a fact finder
for the American people.

As you saw in the film, a religious sect called the Raelian Move-
ment and an international group of scientists have recently an-
nounced their intent to conduct experiments on human beings to
create a cloned baby. As far as we can tell, one of these experi-
ments has already started and both are being conducted outside
the scrutiny of government regulatory bodies and institutional re-
view boards.

The issue of human cloning and these announced experiments
raise scientific, medical, ethical, moral and ultimately policy ques-
tions that we as a country must confront. Cloning may literally
threaten the character of our human nature. We are all imperfect
beings as we often find out. All of us. And that requires us to learn
and develop certain traits such as forgiveness and understanding
and love and character. How is all that threatened when we
produce perfect human beings through this cloning technology?

Other institutions can issue reports and hold hearings and an-
nounce voluntary policy, but only the Congress, particularly
through this committee can write the laws that could regulate or
even ban the cloning of human beings. This oversight hearing can
be the start for an honest appraisal of the science behind human
cloning, a fair inquiry to hear from the parties themselves on how
they plan to conduct their human cloning experiments and a
thoughtful discussion of the issues.

While we all should withhold judgment on whatever legislation
may come forward, I personally feel there are problems with
human cloning from a safety, legal, and ethical standpoint. I be-
lieve the burden is going to be on the proponents of human cloning
to make the moral and scientific case for these experiments. The
question is why do we need human cloning?

This hearing must also address whether current Federal law and
regulation is adequate for monitoring human cloning experiments.
The Food and Drug Administration has asserted its authority over
human cloning intended to create a human being and we support
the FDA and want to assist them in the considerable skills they
have in overseeing the matter. However, the jurisdictional claim of
the FDA may suffer from being a square peg in a round hole.

FDA says it can regulate human cloning because the agency has
interpreted old Federal laws to cover new cloning activities. The
FDA argues that old Federal laws regulating new drugs cover a
human cell or human fetus. I frankly do not find it obvious that
a human fetus is a drug. And while a court may find this argument
facially plausible, I would not want to rely upon the single reed of
Federal regulation to address experiments intended to create a
baby from cloning technology.

In addition, FDA’s authority is based only on safety concerns, not
on ethical or moral concerns. This leaves open the question of
whether FDA would permit the cloning of human beings, if it be-
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came satisfied that it was safe. And since FDA generally does not
have the authority to ban cloning on moral and ethical grounds, we
should all be concerned that 1 day the FDA may simply approve
the process on a safety basis.

Congress may need to pass legislation to ban human cloning or
take other actions to firm up FDA’s policies or grant enforcement
authority to another agency. We will deliberate carefully and
thoughtfully. We’ll hear some very distinguished scientists and
ethicists today. We'll also have controversial witnesses, including
those from the Raelian Movement. The media, including Time Mag-
azine and the TV show 60 Minutes, as you saw, covered the
Raelians’ announced efforts to clone a human being. If the Raelians
are to be believed, they are only weeks away from implanting a
human embryo into a surrogate mother. Through this hearing, the
public will hopefully learn whether the Raelian experiment is a
hoax or whether as Time Magazine reported, “this group may even
be further along in human cloning than the competition.”

If the facts and the consensus emerge to support legislation to
ban the cloning experiments intended to make babies, we are going
to have to be prepared to act. I will work with Chairman Green-
wood and every member of the committee, Democrats and Repub-
licans to legislate on a good bill. I welcome the witnesses and look
forward to their testimony and I thank again the chairman for this
very important hearing.

Mr. GREENWOOD. The Chair thanks the chairman of the full com-
mittee and yields 3 minutes to the gentle lady, Ms. DeGette, for
her opening statement.

Ms. DEGETTE. Thank you, Mr. Chairman. The questions posed by
human cloning span the range of legal, ethical and medical fron-
tiers. Who is responsible for a wrongful birth or an abnormal
human being born as the result of the cloning procedure, the par-
ent, the cloners or the physician who supervises the pregnancy?
Can a dead person be cloned without giving pre-death consent?
Can a loved one clone a relative in a coma without consent, and
if so, who is responsible for the complications that may arise out
of the procedure?

As the science and medical communities continue to make in-
credible strides in the areas of genetic discovery as recently oc-
curred with the mapping of the human genome, it’s of paramount
importance that we carefully examine the issues surrounding
human reproductive cloning.

As we've heard, human cloning will receive a lukewarm at best
reception today in this committee. However, the complexity of the
issues, moral, scientific and ethical argues for a thoughtful and
complete discussion of the issue before we pass legislation.

This analysis must examine the impact any new legislation
would have on work currently underway by scientists across the
globe whose goal is to further medical therapies to eradicate dis-
ease. To be clear, these two types of research are very different.

As co-chair of the Congressional Diabetes Caucus, I'm a strong
advocate of medical research as the prevention and treatment of
many diseases have been achieved through university, private sec-
tor and government-funded research. In particular, I'm interested
in the advancement of research in the areas of stem cell therapy
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and cell therapy and beta cell development as one means of further
reducing or eliminating dependence on insulin for Type 1 diabetes.
This research not only has implications for diabetes, but may pro-
vide profound breakthroughs for the millions of people affected by
genetic diseases such as sickle cell anemia, Parkinson’s, Cystic Fi-
brosis and Alzheimer’s Disease.

A concern for people involved in medical research has also led me
to introduce the Human Subject Protections Act which would, of
course, apply to anyone involved in private research on human
cloning and I intend to reintroduce this bill soon in the 107th. I
hope I can count on co-sponsorship from the chairman and many
members of this committee.

Over the years, clinical research has become increasingly com-
plex. Human cloning adds to the complexity. Before any humans
are cloned in the United States, I know we all want to ensure the
ramifications of this project are fully known and that all medical
and research guidelines and safeguards have been carefully fol-
lowed.

Most scientists, however, tell us that today neither animal nor
human reproductive cloning can be done safely, efficaciously, reli-
ably or frankly, morally. We cannot and should not proceed without
those safeguards.

Mr. Chairman, I look forward to hearing from the witnesses
today and learning more about human cloning, including whether
really cloning is on the horizon or if it’s just a lot of talk.

I'd like to hear the process and the legal and regulatory issues
surrounding it and with that, I yield back the balance of my time.

Mr. GREENWOOD. The Chair thanks the lady for her statement
and recognizes the vice chairman of the subcommittee, the gen-
tleman from Kentucky, Mr. Whitfield for 3 minutes for his opening
remarks.

Mr. WHITFIELD. Thank you very much, Mr. Chairman. In prepa-
ration for this hearing I went back to 1998 and read the transcript
of the hearing we held at that time on this very subject matter,
even though it was not the Oversight Committee and in reading
that material I came across a statement from Cardinal William
Keeler, Archbishop of Baltimore, and I might add that I'm certainly
not a member of the Catholic faith, but I thought he touched on
some very important issues that we need to think about as we pro-
ceed in the discussion of this important issue.

He stated that “cloning is presented as a means for creating life,
not destroying life. Yet it shows disrespect toward human life and
the very act of generating it. Cloning completely divorces human
reproduction from the context of a loving union between man and
woman, producing children with no parents in the ordinary sense.
Here, human life does not arise from an act of love, but is manufac-
tured to predetermined specifications. A developing human being is
treated as an object, not as an individual with his or her own iden-
tity and rights.”

I don’t think there is any subject that this Congress can be tak-
ing up that is more important than this issue and the many com-
plex aspects to it.

I know we have a distinguished panel of witnesses today, three
panels, and while I find myself agreeing with the Cardinal’s testi-
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mony in 1998, I am still approaching this with an open mind and
do look forward to the testimony here today. I yield back the bal-
ance of my time.

Mr. GREENWOOD. The chairman thanks the gentleman for his
opening remarks and recognizes the gentleman from Illinois, Mr.
Rush for 3 minutes for his opening remarks.

Mr. RusH. Thank you, Mr. Chairman. Mr. Chairman, I want to
commend you and thank you for holding this hearing on this very,
very important and critical issue. I do have some statements that
I will enter into the record at a later date and I'll attempt to sum-
marize my position right now.

With the Scottish scientist Ian Wilmot’s cloning of an adult
sheep, Dolly, in February 1997, we all knew that it only was a mat-
ter of time before attempts would be made to clone a human. I am
indeed an ordained Baptist minister and based on my calling, my
personal, moral and religious views, I know that human cloning
raises serious ethical, religious and moral concerns. However, as
the co-chair of the House Biotech Caucus, I'm well aware of the
amazing advances science and technology have made in both the
medical and agricultural fields to prolong and improve the quality
of human life.

As an African-American, I'm keenly aware of racist prejudices
and biases. The expansion of science can never be an end unto
itself. The expansion of science must be viewed in the light of the
agenda of those who espouse it and the impact it has on our public,
on our way of life and on our God.

Efficacy is also a major concern. Even if we simply view cloning
from a purely scientific perspective, devoid of moral considerations,
there are major problems. Many prominent scientists have reported
that cloning has resulted in development delays, heart defects, lung
problems and malfunctioning immune systems in mammals. Also,
the errors created by a cloning are random and may not surface,
indeed, until the cloned individual is much older, later in the
cloned individual’s life.

Thus, until long term research is done on cloning, we will not
know the impact of cloning as cloned species age. The FDA would
not release a drug for human consumption which causes major
birth defects in lab animals and could therefore harm humans.
Based on this same logic, cloning should not be considered for hu-
mans, not now, and never in the future. The danger of cloning as
a public health concern reaches beyond the cloned infant. The
physical and genetic abnormalities of a cloned infant poses serious
threats to all concerned, particularly a surrogate mother.

While it is clear that there are serious problems with human
cloning due to moral and public health concerns, I don’t think that
prudence is warranted. As noted, science and the biotech field has
brought us great successes. We must not take action which will im-
pede the legitimate and safe use of biotechnology. Many argue that
Congress is slow to act or react to changes in science and tech-
nology. However, I would argue that we must act with caution to
ensure that future scientific successes which will make this world
healthier and more productive while tightly regulating and indeed
banning those practices which pose a clear threat to the health, the
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safety and the moral condition of our citizens. Human cloning must
be banned now and forever.

Thank you and I yield back the balance of my time.

Mr. GREENWOOD. The Chair thanks the gentleman for his state-
ment and recognizes for 3 minutes the gentleman from Florida, Mr.
Stearns for his opening statement.

Mr. STEARNS. Thank you, Mr. Chairman. No mother, no father,
no parents, no family. That’s what will happen if we allow human
cloning. Human cloning is a form of playing God, since it inter-
venes with the natural order of creation. We have reached that
point in our human history where human cloning is an unethical
use of technology. Ever since the world was made aware of Dolly,
and the infamous Dr. Seed and the possibility of cloning human
beings, significant actions have been taken to outlaw this practice.

Mr. Chairman, in the 105th and 106th Congresses, I introduced
legislation to prohibit the expenditure of Federal funds to conduct
or support research on the cloning of humans and to express the
sense of Congress that other countries should establish substan-
tially equivalent restrictions.

Even though the President called for a ban on the use of Federal
funds for research on cloning of human beings, I believe legislation
to ban Federal funding of research on human cloning is still nec-
essary. Let me explain why.

Currently, in the United States, four states prohibit cloning and
eight more States have legislation pending to ban human cloning.
But let’s take a look at the California law for a moment. It imposes
a 5-year moratorium on cloning of an entire human being. The
word “entire” is key because some of us consider an embryo to be
a human being. That is why we must be very cautious in the termi-
nology that is used because you will hear the words “entire human”
being used frequently in debates about cloning. That is just one of
many problems associated with technology that may be used to
clone humans.

I would like to share with my colleagues what Lori B. Andrews
who teaches the legal aspects of genetics at Chicago Kent College
has to say about the bans on human cloning. She has analyzed the
bans under consideration in 20 states. Here’s what she has to say.
“Once again, technology may be running circles around the law. At
least seven States ban and prohibit transferring the nucleus from
a human cell into a human egg, but that doesn’t address the possi-
bility of transferring a human nucleus into a non-human egg.”

There are many issues raised by the possibility of cloning hu-
mans. There are lots of risk as my colleagues have talked about.
Of the 273 tries to develop Dolly, 272 were failed, either aborted,
destroyed or maimed. Obviously, we cannot go down that line.

There are also compelling and serious ethical and moral implica-
tions involved with cloning of humans. Theologians have raised
three broad objections. Cloning humans could lead to a new eugen-
ics movement where even if cloning begins with a benign purpose,
it could lead to the establishment of scientific categories of superior
and inferior people. Cloning is a form of playing God since it inter-
feres with the natural order of creation. Cloning could have long-
term effects that are unknown and harmful. People have a right to



10

their own identity and their own genetic makeup which should not
be replicated.

So Mr. Chairman, I look forward to this hearing. We have a lot
to learn and also the Food and Drug Administration’s role is some-
thing we should explore. Also, Mr. Chairman, by unanimous con-
sent, I'd like to place the testimony of Attorney Clark D. Forsythe
who is President of Americans United for Life in the record. Mr.
Forsythe’s testimony discusses the constitutional issues related to
cloning of human beings which is an important part of the debate
surrounding this complex subject.

Mr. GREENWOOD. Without objection, the testimony so referenced
will be included in the record.

[The prepared statement of Clarke D. Forsythe follows:]

PREPARED STATEMENT OF CLARKE D. FORSYTHE 1
EXECUTIVE SUMMARY

Substantive due process does not restrict governmental prohibitions on human
cloning. There is no constitutionally-protected right to non-coital, asexual reproduc-
tion. This is due to (1) the demonstrated authority of the state and federal govern-
ments to protect human life at every stage of development, (2) the limits of sub-
stantive due process, and (3) the compelling interests in prohibiting human cloning,
which are addressed in order below.

The history of legal protection of developing human life is important because it
shapes substantive due process, informs the limits of Roe v. Wade, 410 U.S. 113
(1973), and undergirds protection for the developing human being in non-abortion
circumstances today. Governmental authority to protect human life at every stage
of development is deeply rooted in English and American history, and—at least out-
side the context of abortion—is broadly and increasingly exercised today. Through-
out American history, legal protection of human life has grown as medical knowl-
edge has grown. State protection of human life at every stage of development has
grown in criminal law and civil (tort) law throughout the 20th century. In par-
ticular, at least 38 states have affirmed, as a matter of public policy, that human
life begins at fertilization (conception). There are only two exceptions to this general
trend: abortion jurisprudence and state judicial decisions relating to custody deci-
sions involving cryopreserved human embryos.

Throughout the development of Anglo-American law protecting developing human
life, legal protection required medical knowledge of the existence of a human life.
The common law relied on two types of medical evidence: quickening—the first sign
of fetal movement—and the location of the developing child inside or outside the
womb (birth). Human cloning—a byproduct of in vitro fertilization (IVF)—is con-
ducted extracorporeally, outside the human body, in vitro. As with IVF, only after
the cloned human embryo is allowed to divide would the embryo be implanted in
a woman’s uterus. There is no “pregnancy” to be terminated, and no right to “termi-
nate pregnancy” is affected by state protection of the extracorporeal human zygote
or human embryo. Since extracorporeal human embryos are outside the womb they
are, for all intents and purposes, born, and as developing human beings, are entitled
to the full protection of the law.

The constitutional right of privacy—or substantive due process more specifically—
does not prevent legal prohibitions or regulations on human cloning. There is no
fundamental right to human cloning. Supreme Court privacy cases preceding Roe
v. Wade protect family interests related to coital reproduction. In 1973, in Roe v.
Wade, the Supreme Court created a right to “terminate pregnancy.” In the discrete
area of abortion, the Supreme Court has broadly prohibited governmental regula-
tion, as exemplified by Planned Parenthood v. Casey, 505 U.S. 873 (1992), and
Stenberg v. Carhart, 120 S.Ct. 2597 (2000). But this has never been expanded be-
yond abortion into a broad right of “procreative liberty.” Nothing in Supreme Court
case law establishes non-coital reproduction, much less asexual reproduction, as a

1B.A. Allegheny College (1980); J.D., Valparaiso University (1983); President, Americans
United for Life (AUL). Copies of two of my professional articles have been submitted to the Sub-
committee: Clarke D. Forsythe, Human Cloning and the Constitution, 32 Val. U.L. Rev. 469
(1998); Clarke D. Forsythe, Homicide of the Unborn Child: The Born Alive Rule and Other Legal
Anachronisms, 21 Val. U.L. Rev. 563 (1987).
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constitutionally protected right. None of the values deeply rooted in the nation’s his-
tory and tradition or implicit in the concept of ordered liberty—such as marital inti-
macy, marital sexual relations, bodily integrity—are implicated by non-coital, asex-
ual reproduction like cloning.

Finally, there are compelling reasons to prohibit human cloning. In addition to the
pervasive destruction of human life inevitably caused by cloning research, cloning:
(1) creates confusion of identity and individuality, (2) represents a giant step toward
“transforming procreation into manufacture,” (3) represents a form of despotism of
the cloners over the cloned and thus is a blatant violation of the inner meaning of
parent-child relations, and (4) would constitute an unethical experiment upon the
resulting child.

I. LEGAL PROTECTION OF HUMAN LIFE

The legal issues surrounding human cloning research in the United States are the
grandchild of the Supreme Court’s 1973 decision in Roe v. Wade, which legalized
abortion for any reason, at any time of pregnancy, in every state. Legalized abortion
fostered in vitro fertilization (IVF) and embryo experimentation, which now have led
to (reported) attempts at human cloning. IVF technology was first widely publicized
in 1978 with the birth of Louise Brown, the first “test tube baby,” in Britain.2 IVF
typically involves the fertilization of a number of eggs resulting in several human
embryos in hopes of successfully implanting at least one in a woman’s uterus, and
IVF researchers conduct embryo experimentation in order to increase the success
rates of IVF. Human cloning, in a sense, is a type of IVF and will inevitably involve
embryo experimentation. Hence, the legal status of the human embryo is directly
relevant to constitutional issues affecting human cloning.3

For much of the public and for many scholars, the legal and moral status of the
developing human being begins and ends with Roe v. Wade, 410 U.S. 113 (1973),
the Supreme Court’s decision which legalized abortion nationwide for any reason,
at every stage of gestation, a quarter of a century ago. Much public discussion today
about the unborn revolves around the issue of abortion. Legal commentators who
write on the legal status of the embryo commonly demonstrate only the most super-
ficial understanding of the history of legal protection of the developing human
being.# For example, in justifying human cloning and “the manipulation and de-
struction of embryos that cloning research, if not the procedure itself, will inevitably
cause,” Professor John A. Robertson, a leading advocate of reproductive technologies
including cloning, contends that there is a “prevailing moral and legal consensus
that views early embryos as too rudimentary in neurological development to have
interests or rights.”5 Whether such a consensus exists in fact and history requires
a detailed review of American legal history and contemporary legislation and
caselaw. Hence, the history of the legal protection of developing human life is impor-
tant because it shapes substantive due process, informs the limits of Roe v. Wade,
and undergirds protection for the developing human being in non-abortion cir-
cumstances today.

A. Common Law Protection of Human Life

Anglo-American law has always considered human beings and the human species
special. There has always been an important distinction in American law between
the human species and all other species. The basic law protecting the inviolability
of human life—the law of homicide—is reserved for human beings. The principle of
the natural rights of human beings, the equal creation of human beings, and the
inalienability of the right to life is deeply imbedded in the American political and

2Gina Kolata, Clone: The Road to Dolly and the Path Ahead 180 (1998).

3For purposes of this testimony, I adopt Congress’ definition of “human embryo” in Pub. L.
No. 106-554, sec. 510(b) (“any organism—that is derived by fertilization, parthenogenesis,
cloning, or any other means from one or more human gametes or human diploid cells”).

4See e.g., John A. Robertson, Embryos, Families, and Procreative Liberty: The Legal Struc-
ture of the New Reproduction, 59 S. Cal. L. Rev. 942, 973 (1986) (“With the exception of former
laws that prohibited abortion, the law has never regarded fetuses as rights-bearing entities”);
John A. Robertson, In the Beginning: The Legal Status of Early Embryos, 76 Va. L. Rev. 437,
450 n.38 (1990) (citing four articles for legal background, all of which contain only a sketchy,
incomplete, and superficial review of the history of the legal protection for the unborn: Lori B.
Andrews, The Legal Status of the Embryo, 32 Loyola L. Rev. 357, 361 (1986) (citing Roe v. Wade
for the legal status of the human embryo in history); Patricia A. King, The Juridical Status of
the Fetus: A Proposal for Legal Protection of the Unborn, 77 Mich. L. Rev. 1647 (1979); Robert-
son, Embryos, 59 S. Cal.; Marcia Joy Wurmbrand, Note, Frozen Embryos: Moral, Social, and
Legal Implications, 59 S. Cal. L. Rev. 1079 (1986) (citing Robertson, Embryos, supra, and John
A. Robertson, Procreative Liberty and the Control of Conception, Pregnancy, and Childbirth, 69
Va. L. Rev. 405 (1983)).

5Robertson, The Question of Human Cloning, Hastings Ctr. Rep. Mar.-Apr. 1994, at 6.
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legal tradition. The founding political document of the United States, the Declara-
tion of Independence, proclaims that all are created equal, endowed by their Creator
with certain inalienable rights, including a right to life, and that government is in-
stituted to secure (not create) that right. These were considered—by Jefferson,
Madison, Adams, Franklin and the entire founding generation—to be “self-evident”
truths.

At common law, the basic law protecting human life was the law of homicide. The
protection of the law of homicide was very broad—extending its protection to “the
killing of any human creature,” according to Blackstone, the leading authority on
the common law.6 Contemporary debate over the moral status of the human embryo,
however, forgets that the homicide law, by definition, protects human beings, not
persons. This confuses the 14th Amendment (and the Court’s discussion of “person”
in Roe v. Wade) with the criminal code.” Even if a human being is not considered
by the courts to be a person under the 14th Amendment, that human being still
may be protected under state homicide law. Homicide law does not protect only ma-
ture or developed persons, but all human beings as human beings—all offspring of
human parents. It is species-directed. Roe v. Wade merely created a constitutional
exception to the general rule when it stipulated that that protection may not inter-
fere with a woman’s right to “terminate pregnancy.”

The common law protected unborn human life to the greatest extent possible
given contemporary medical knowledge. The law was informed by medicine, and
legal protection was extended as medical knowledge progressed. The right to life
was “a right inherent by nature in every individual; and it begins in contemplation
of law as soon as an infant is able to stir in the mother’s womb.”8 But what was
most important was not “personhood” but its status as a “human creature.” In the
face of the limitations of primitive medical knowledge, every consideration was
given to protect the life and rights of the unborn child. Thus, as Blackstone wrote,
“An infant in ventre sa mere, or in the mother’s womb, is supposed in law to be
born for many purposes.”® The common law protection of the unborn child had di-
rect antecedents in the Roman civil law’s protection of the unborn child from the
time the mother was known to conceive.10

That English medical-legal authorities considered abortion at any stage of gesta-
tion to be the taking of human life, and thus a crime, influenced the development
of English legislation.1l As Glanville Williams observed, with Lord Ellenborough’s
Act of 1803, Parliament “made not merely a legal pronouncement but an ethical and
metaphysical one, namely that human life has a value from the moment of impreg-
nation.” 12 Why these laws arose in the nineteenth century and not before is clear:
Parliament only then learned of the medical evidence concerning human develop-
ment.13

Anglo-American society’s consideration of the unborn human being is also seen in
legal reference to the unborn human being as a “child” or “unborn child” stretching
back over centuries. At common law, the unborn human being was commonly called
a “child.” 24 The term has been used by legal commentatories for centuries, by Fleta,
Staunford, Lambarde, Dalton, Coke, Blackstone, Hawkins, and Hale.15 This is also

64 William Blackstone, Commentaries on the Laws of England 177 (U. Chicago Reprint 1979)
(hereafter Blackstone). See also 4 Blackstone 188 (“Felonious homicide” defined as “the killing
of a human creature”); 6 The New Encyclopaedia Britannica 26 (15th ed. 1995) (“homicide, the
killing of one human being by another”).

7See e.g., Robertson, 76 VA L. Rev. at 444 n.24 (“The abortion debate has often been confused
by loose use of terms such as person, human life, human being, etc. Clearly the fertilized egg,
embryo, and fetus are human and are living. The question is whether they merit the moral pro-
tection accorded to clearly defined persons.”).

81 Blackstone 125.

91 Blackstone 126. See also Stemmer v. Kline, 19 N.J.Misc. 15, 17 A.2d 58, 59 (1940) (“At
common law, a child en ventre sa mere was separate entity entitled to recognition and protec-
tion by courts and recognized as a ’person’.”).

10See e.g., Dennis J. Horan, Clarke D. Forsythe & Edward R. Grant, Two Ships Passing in
the Night: An Interpretavist Review of the White-Stevens Colloquy on Roe v. Wade, 6 St. Louis
U. Pub. L. Rev. 229, 276 & n.276 (1987) (citing writings of Paulus and Marcianus in Corpus
Juris Civilis).

11 John Keown, Abortion, Doctors and the Law 26-48 (1988).

12Glanville Williams, The Sanctity of Life and the Criminal Law 227 (1957); Keown, supra
note 10, at 20.

13Keown, supra note 10, at 26-48.

141 Blackstone 450 (“his child, either born or unborn”)

15Horan, Forsythe & Grant, 6 St. Louis at 289-90 & nn.359-378.
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seen in the common phrase, being “with child.” 16 Early texts on midwifery, medi-
cine, and jurisprudence used the term “child” at any time of pregnancy.1?

Though limited by contemporary medicine, American law incorporated a general
rule of protection. Thus, the Massachusetts Supreme Judicial Court stated, “[tlo
many purposes, in reference to civil rights, an infant in ventre sa mere is regarded
as a person in being.”18 Or, as the New Jersey Supreme Court stated as long ago
as 1849 in State v. Cooper, “[ilt is true, for certain civil purposes, the law regards
an infant as in being from the time of conception...” 19

The centuries during which legal protection was burdened by the limitations of
medical knowledge dwarf the relatively few, recent years during which heightened
medical knowledge has allowed treatment and surgery in utero. The novelty of med-
ical technology that allows treatment and visualization of the unborn human being
was highlighted by the famous Swedish photographer, Lennard Nilsson. “New tech-
nology has made it possible to see the actual events surrounding fertilization and
to visualize the growing fetus more clearly. At the same time, new medical knowl-
edge has reduced the risks of pregnancy...” 20

B. Quickening As An Evidentiary Line

Quickening was established centuries ago as the most reliable medical line show-
ing evidence of life. From the fourteenth through the nineteenth centuries, quick-
ening was the only reliable evidence that a woman was pregnant or that the unborn
human being was alive. As late as 1800, a standard text on midwifery (the fore-
runner to obstetrics) concluded that “there appears to be no unequivocal sign,
whereby that state [pregnancy] can with certainty be determined, till between the
fourth and fifth months,when the child quickens, that is, when its motions are dis-
tinctly felt.” 21 Texts of midwifery typically contained chapters on the “signs of preg-
nancy,” in which quickening was emphasized.22 Thomas Denman, a widely cited au-
thority on the subject, expressed the developing understanding of quickening in his
1829 text:

The changes which follow quickening have been attributed to various causes.
By some it has been conjectured, that the child then acquired a new mode of
existence; or that it was arrived to such a size as to be able to dispense with
the menstrous blood, before retained in the constitution of the parent, which it
disturbed by its quantity or malignity. But it is not now suspected, that there
is any difference between the aboriginal life of the child, and that which it pos-
sesses at any period of pregnancy, though there may be an alteration in the
proofs of its existence, by the enlargment of its size, and the acquisition of
greater strength.23

Beck, in his Elements of Medical Jurisprudence—one of the primary authorities in
the 19th century—emphasized the same understanding:

It is important to understand the sense attached to this word [quickening]
formerly, and at the present day. The ancient opinion, on which indeed the laws
of some countries have been founded, was, that the foetus became animated at
this period—that it acquired a new mode of existence. This is altogether aban-
doned. The foetus is certainly, if we speak physiologically, as much a living
being immediately after conception, as at any other time before delivery; and
its future progress is but the development and increase of those constituent
principles which it then received.24

Wharton and Stille emphasized the same point:

This symptom [quickening] was formerly given much weight, because at that
time the child was supposed to receive its spiritual nature—to become animate.
Such ideas have now become entirely obsolete in the scientific world. The time
perfecting the child is at its conception. After then, in all ways, it is merely a
question of growth and development.2s

161 Blackstone 446 (“declares herself with child”)

17Horan, Forsythe & Grant, 6 St. Louis at 290 n.369; 1st Cite Forsythe, 21 Val. U.L. Rev.
at 563.

18Parker, 50 Mass. at 266 (citing 1 Blackstone 129).

1922 N.J. 52, 56-57 (1849). The court finished this statement by saying that “yet it seems no
where to regard it as in life, or to have respect to its preservation as a living being.” Id. The
answer here is the difference between different burdens of proof in civil and criminal law, as
well as the evidentiary issues involved.

20Lennart Nilsson, A Child Is Born 15 (1990).

21Valentine Seaman, The Midwives Monitor and the Mothers Mirro 70-72 (1800).

22See Forsythe, 21 Val. U.L. Rev. at 571 n.42, 572-73.

23Thomas Denman, An Introduction to the Practice of Midwifery 287 (3d ed. 1829).

241 John Beck, Elements of Medical Jurisprudence 276 (11th ed. 1860).

253 Wharton and Stille, Medical Jurisprudence 7 (5th ed. 1905).
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Based on the primitive medical knowledge of the day, the common law adopted
the presumption that the fetus first became alive at quickening.26

At the earliest time of the common law, in the thirteenth century, Bracton and
Fleta held that the killing of a “quickened child” in the womb was homicide without
any explicit requirement of live birth.2” However, there is substantial common law
authority that abortion was a crime at common law without regard to quickening
and without regard to the time of gestation. As the highest court in Maryland stated
in 1887, “[Als the life of an infant was not supposed to begin until it stirred in the
mother’s womb [quickening], it was not regarded as a criminal offense to commit
an abortion in the early stages of pregnancy. A considerable change in the law has
taken place in many jurisdictions by the silent and steady progress of judicial opin-
ion; and it has been frequently held by Courts of high character that abortion is
a crime at common law without regard to the stage of gestation.” 28

Prior to this Maryland decision, two of the most prestigious criminal law scholars
of the 19th century, Bishop and Wharton, also criticized the quickening rule, con-
cluding that abortion was a crime at common law regardless of the stage of gesta-
tion.2°® Wharton’s discussion revealed the dynamic between medical evidence and in-
creasing protection for unborn human life:

There is no doubt that at common law the destruction of an infant unborn
is a high misdemeanor, and at an early period it seems to have been deemed
murder. If the child dies subsequently to birth from wounds received in the
womb, it is clearly homicide, even though the child is still attached to the moth-
er by the umbilical cord. It has been said that it is not an indictable offense
to administer a drug to a woman, and thereby to procure an abortion, unless
the mother is quick with child, though such a distinction, it is submitted, is nei-
ther in accordance with the result of medical experience, nor with the principles
of the common law. The civil rights of an infant in ventre sa mere are equally
respected at every stage of gestation; and it is clear that no matter at how early
a stage he may be appointed executor, is capable of taking as a legatee, or
under a marriage settlement, may take specifically under a general devise, as
a “child”; and may obtain an injunction to stay waste...It appears, then, that
quickening is a mere circumstance in the physiological history of the foetus,
which indicates neither the commencement of a new stage of existence, nor an
advance from one stage to another—that it is uncertain in its periods, some-
times coming at three months, sometimes at five, sometimes not at all—and
that it is dependent so entirely upon foreign influences as to make it a very in-
correct index, and one on which no practitioner can depend, of the progress of
pregnancy. There is as much vitality, in a physical point of view, on one side
of quickening as on the other, and in a social and moral point of view, the infant
is as much entitled to protection, and society is as likely to be injured by its
destruction, a week before it quickens as a week afterwards.30

Today, for obvious reasons, quickening “provides only corroborative evidence of preg-
nancy and itself is of little diagnostic value.” 31

C. The Evidentiary Meaning of the Born Alive Rule

The born alive rule was a rule of medical jurisprudence.32 It was an evidentiary
rule, a bright-line rule of evidence used to eliminate cases of uncertain evidence in
the killing of a child.®® As a leading 19th century legal authority described the pur-
pose of the born alive rule:

It is well known that in the course of nature, many children come into the
world dead, and that others die from various causes soon after birth. In the lat-
ter, the signs of their having lived are frequently indistinct. Hence, to provide

h266 St) Louis at 279-280 (collecting authorities); 21 Val. U.L. Rev. at nn. 39-53 (collecting au-
thorities).

276 St. Louis Pub. L. Rev. at 285 & n.338. For a description of the common law history of
abortion, see Horan, Forsythe & Grant, 6 St. Louis at 278-300; Robert Bryn, An American Trag-
edy: The Supreme Court on Abortion, 41 Fordham L. Rev. 807 (1973); Robert Destro, Abortion
and the Constitution: The Need for a Life-Protective Amendment, 63 Cal. L. Rev. 1250 (1975);
Joseph Dellapenna, The History of Abortion: Technology, Morality and Law, 40 U. Pitt. L. Rev.
359 (1979); Shelley Gavigan, The Criminal Sanction as it Relates to Human Reproduction: The
Genesis of the Statutory Prohibition of Abortion, 5 J. Legal Hist. 20 (1984).

28Lamb v. State, 10 A. 208, 208 (Md. Ct. App. 1887).

29Joel Prentiss Bishop, Bishop on Statutory Crimes sec. 744, at 447 (2d ed. 1883); Frances
Wharton, American Criminal Law secs. 1220-30, at 210-218 (6th rev. ed. 1868).

30Wharton, supra note 28, at secs. 1220-1230 (cit. omit.).

31J. Pritchard, P. MacDonald & N. Gant, Williams Obstetrics 218 (17th ed. 1985).

32See generally, Forsythe, Homicide of the Unborn Child: The Born Alive Rule and Other
Legal Anachronisms, 21 Val. U.L. Rev. 563 (1987).

3321 Val. U.L. Rev. 563; 6 St. Louis Pub. L. Rev. at 285-88.
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against the danger of erroneous accusations, the law humanely presumes that
every newborn child has been born dead, until the contrary appears from med-
ical or other evidence. The onus of proof is thereby thrown on the prosecution;
and no evidence imputing murder can be received, unless it be made certain by
medical or other facts, that the child survived its birth and was actually living
when the violence was offered to it.34
It was generally recognized at common law that pre-viable children could be born
alive.3> The medical purpose of the born alive rule 400 years ago has been com-
pletely eliminated by modern medical science and technology. It is outmoded, and
its existence no longer makes sense in the law.36

The Supreme Court in Roe v. Wade misconstrued the born alive rule and con-
verted it from an evidentiary rule dependent on location (in or out of the womb) into
a gestational rule (fullterm). This is indicated by the Court’s statement that the
rights of persons do not begin until term birth, after the third trimester. 37

The evidentiary nature of the born alive rule is also seen in the congruence be-
tween injury in the womb and death after birth outside the womb. As a renowned
19th century commentator stated the rule: “If a person intending to procure abor-
tion does an act which causes a child to be born so much earlier than the nature
time that it is born in a state much less capable of living, and afterwards dies in
consequence of its exposure to the external world, the person who by her misconduct
so brings the child into the world, and puts it thereby into a situation in which it
cannot live, is guilty of murder.” 38 If the born alive rule was a gestational rule and
a moral rule, both the injury and death would have had to occur after birth. Rus-
sell’s explication shows both the evidentiary nature of the born alive rule and the
irrelevance of viability. Modern courts have increasingly recognized this congru-
ence.3® This demonstrates that the born alive rule recognized biological and existen-
ti}:lalldcontinuity between the unborn child (at any stage of gestation) and the born
child.

What the common law demonstrates is that law and medicine had a dynamic rela-
tionship with regard to the unborn child. As medical knowledge of fetal development
increased, legal protection increased. The law considered the offspring of human
parents to be a human being, and the law considered the unborn child to be a
human being whenever it could be determined to be alive. Evidence of life—a living
human being—was what was important for legal protection, not personhood. The
modern debate about “personhood” began with the Supreme Court’s consideration
of the 14th Amendment liberty clause (protecting “persons”) in Roe v. Wade in 1973
and subsequent philosophical discussions about Roe. The common law protected un-
born human life to the greatest extent possible given contemporary medical knowl-
edge.?© The common law protection encompassed living members of the human spe-
cies.

D. The Irrelevance of Viability

The common law placed significance on quickening and live birth. Viability, was
not a concern of the common law.4! It played no role in the development of the com-
mon law and its protection of the unborn child.42 A leading 19th century legal au-
thority confirmed this:

The English law does not act on the principle that a child, in order to become
the subject of a charge of murder, should be born viable, i.e., with the capacity
to live...The capacity of a child continuing to live has never been put as a med-
ical question in a case of alleged child murder; and it is pretty certain, that if

34 A. Taylor, Medical Jurisprudence 411 (7th ed. 1861).

35Forsythe, 21 Val. U.L. Rev. at 568 & n.28.

36 See Forsythe, 21 Val. U.L. Rev. 563.

37410 U.S. at 161-162, 163.

382 Walter Russell, A Treatise on Crimes and Misdemeanors 671-72 (Garland Pub. reprint
1979) (1865).

39State v. Cotton, 197 Ariz. 584, 5 P.3d 918, 922 (Ariz.App. 2000) (adopting rule that “the
death of an infant who is born alive from injuries inflicted in utero constitutes homicide,” citing
United v. Spencer, 839 F.2d 1341 (9th Cir. 1988); Ranger v. Georgia, 249 Ga. 315, 290 S.E.2d
63 (1982); Illinois v. Bolar, 109 Ill.App.3d 384, 440 N.E.2d 639 (1982); Williams v. Maryland,
316 Md. 677, 561 A.2d 216 (1989); New Jersey v. Anderson, 135 N.J.Super. 423, 343 A.2d 505
(1975), reversed on other grounds, 173 N.J.Super. 75, 413 A.2d 611 (1980); People v. Hall, 158
A.D.2d 69, 557 N.Y.S.2d 879 (1990); Cuellar v. State, 957 S.W.2d 134 (Tex. Ct. App. 1997); Wis-
consin v. Cornelius, 152 Wis.2d 272, 448 N.W.2d 434 (1989)).

40Mark Scott, Quickening in the Common Law: The Legal Precedent Roe Attempted and
Failed to Use, 1 Mich. Law & Pol. Rev. 199, 261 (1996) (legal protection extended to “a living
member of the human species”); Forsythe, 21 Val. U.L. Rev. at 265ff.

41See Horan, Forsythe & Grant, 6 St. Louis at 281-82 n.306-311 (collecting authorities).

42Forsythe, 21 Val. U.L. Rev. at 569 & n.33.
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a want of capacity to live were actually proved, this would not render the party
destroying it irresponsible for the offense.43
In American law, viability first began as a judicially-imposed gloss on the law,
with Oliver Wendell Holmes’ 1884 opinion in Dietrich v. Inhabitants of North-
ampton 44 for the Massachusetts Supreme Judicial Court. Dietrich denied recovery
for the death of a child born alive but premature from a miscarriage and created
i":l viability requirement for civil recovery that had no basis in statute or common
aw.45
As the “dean of torts,” William Prosser made clear, some American courts followed
Dietrich for about 50 years, but with developing medical knowledge in the 20th cen-
tury and the 1946 decision in Bonbrest v. Kotz, 65 F.Supp. 138 (D.D.C. 1946), Amer-
icans courts increasingly rejected the viability rule until the Supreme Court’s deci-
sion in 1973 in Roe v. Wade placed such great emphasis on viability. Relying on Roe,
some state courts limited legal protection for the unborn to viability. More recently,
other courts have recognized that Roe—and its emphasis on viability—does not
apply outside abortion law.

F. Modern Criminal and Tort Law Developments

1. Tort Law—Until modern scientific advances allowed greater knowledge of
human life in utero, abortion law was the primary—but not exclusive—legal field
for the protection of unborn human life. Until nearly the 20th century, homicide and
abortion law proceeded on two different, evidentiary tracks based on location of the
child—homicide law applied to human beings outside the womb, abortion law ap-
plied to human beings inside the womb.

Dean Prosser explained both the evidentiary reasons for the born alive rule in tort
law and the advancements in medical science that eliminated its rationale:

When a pregnant woman is inju