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PATIENT PROTECTIONS IN MANAGED CARE

TUESDAY, APRIL 24, 2001

HOUSE OF REPRESENTATIVES,
COMMITTEE ON WAYS AND MEANS,
SUBCOMMITTEE ON HEALTH,
Washington, DC.
The Subcommittee met, pursuant to notice, at 2:08 p.m., in room
1100 Longworth House Office Building, Hon. Nancy Johnson
(Chairwoman of the Subcommittee) presiding.
[The advisory announcing the hearing follows:]
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ADVISORY

FROM THE COMMITTEE ON WAYS AND MEANS
SUBCOMMITTEE ON HEALTH

FOR IMMEDIATE RELEASE CONTACT: (202) 225-3943
April 17, 2001
HIL-5

Johnson Announces Hearing on

Patient Protections in Managed Care

Congresswoman Nancy L. Johnson (R-CT), Chairwoman, Subcommittee on
Health of the Committee on Ways and Means, today announced that the Sub-
committee will hold a hearing on managed care and how to ensure quality, afford-
able care is available to America’s patients. The hearing will take place on
Tuesday, April 24, 2001, in the main Committee hearing room, 1100 Long-
worth House Office Building, beginning at 2 p.m.

Oral testimony at this hearing will be from invited witnesses only. Witnesses will
include experts on health plan liability, financing health benefits for employees and
delivering timely and appropriate health services. However, any individual or orga-
nization not scheduled for an oral appearance may submit a written statement for
consideration by the Committee and for inclusion in the printed record of the hear-
ing.

BACKGROUND:

In response to rising health care costs and more limited benefits through a fee-
for-service system, many employers have turned to health maintenance organiza-
tions (HMO’s) and other managed care arrangements. While managed care has been
helpful in moderating costs, and may have helped reduce the number of uninsured,
many believe the pressure to constrain costs has squeezed health providers and has
inserted insurance managers into the doctor-patient relationship.

In 1998 and again in 1999, the House passed the Patient Protection Act and the
Bipartisan Consensus Managed Care Improvement Act respectively to protect pa-
tients enrolled in managed care plans and to ensure timely access to covered bene-
fits. However, both pieces of legislation failed to become law.

Earlier this year, President Bush issued principles to guide legislators as Con-
gress crafts a patients’ bill of rights. Those principles state that new protections
should apply to all Americans, patients should be allowed to go to Federal court
after an independent medical review, and should include appropriate employer pro-
tection with caps on damages.

In announcing the hearing, Chairwoman Johnson stated: “The time to enact a real
patients’ bill of rights is long past due. I am encouraged by the principles President
Bush issued, which strike the right balance between appropriate accountability and
costs. I think there is significant agreement on both sides of the aisle on the under-
lying patient protections, such as access to OB/GYNs, access to specialists, prudent
layperson standard for emergency rooms, and disclosure of plan information. This
hearing will enable Members to assess whether consensus has emerged on these
issues and how we might best resolve the more vexing issue of accountability for
health plans.”



FOCUS OF THE HEARING:

The hearing begins the Subcommittee’s consideration of Patients’ Bill of Rights
legislation. Witnesses on the panel will explore patient protection provisions includ-
ing allowing access to specialty care, internal and external review and various pro-
posals to expand health plan liability. Witnesses will explore the adequacy of cur-
rent plan review procedures and whether new external review processes should be
established and exhausted prior to any new liability.

DETAILS FOR SUBMISSION OF WRITTEN COMMENTS:

Any person or organization wishing to submit a written statement for the printed
record of the hearing should submit six (6) single-spaced copies of their statement,
along with an IBM compatible 3.5-inch diskette in WordPerfect or MS Word format,
with their name, address, and hearing date noted on a label, by the close of busi-
ness, Tuesday, May 8, 2001, to Allison Giles, Chief of Staff, Committee on Ways and
Means, U.S. House of Representatives, 1102 Longworth House Office Building,
Washington, D.C. 20515. If those filing written statements wish to have their state-
ments distributed to the press and interested public at the hearing, they may de-
liver 200 additional copies for this purpose to the Subcommittee on Health office,
room 1136, Longworth House Office Building, by close of business the day before
the hearing.

FORMATTING REQUIREMENTS:

Each statement presented for printing to the Committee by a witness, any written
statement or exhibit submitted for the printed record or any written comments in
response to a request for written comments must conform to the guidelines listed
below. Any statement or exhibit not in compliance with these guidelines will not be
printed, but will be maintained in the Committee files for review and use by the
Committee.

1. All statements and any accompanying exhibits for printing must be submitted
on an IBM compatible 3.5-inch diskette in WordPerfect or MS Word format, typed
in single space and may not exceed a total of 10 pages including attachments. Wit-
nesses are advised that the Committee will rely on electronic submissions
for printing the official hearing record.

2. Copies of whole documents submitted as exhibit material will not be accepted
for printing. Instead, exhibit material should be referenced and quoted or para-
phrased. All exhibit material not meeting these specifications will be maintained in
the Committee files for review and use by the Committee.

3. A witness appearing at a public hearing, or submitting a statement for the
record of a public hearing, or submitting written comments in response to a pub-
lished request for comments by the Committee, must include on his statement or
submission a list of all clients, persons, or organizations on whose behalf the witness
appears.

4. A supplemental sheet must accompany each statement listing the name, com-
pany, address, telephone and fax numbers where the witness or the designated rep-
resentative may be reached. This supplemental sheet will not be included in the
printed record.

The above restrictions and limitations apply only to material being submitted for
printing. Statements and exhibits or supplementary material submitted solely for
distribution to the Members, the press, and the public during the course of a public
hearing may be submitted in other forms.

Note: All Committee advisories and news releases are available on the World
Wide Web at “http:/www.house.gov/ways means/”.

The Committee seeks to make its facilities accessible to persons with disabilities.
If you are in need of special accommodations, please call 202—-225-1721 or 202—-226—
3411 TTD/TTY in advance of the event (four business days notice is requested).
Questions with regard to special accommodation needs in general (including avail-
ability of Committee materials in alternative formats) may be directed to the Com-
mittee as noted above.
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e —

Chairwoman JOHNSON. Good afternoon everyone. Today’s hearing
begins the Subcommittee’s examination of issues related to the Pa-
tients’ Bill of Rights. When we started exploring legislative solu-
tions to protect patients from bad actors in the health insurance
market, there was much disagreement regarding what the Federal
legislation should look like. There was even a large degree of un-
certainty as to whether Congress should enact any Federal protec-
tions.

I am happy to say that after 8 years of examining managed care
reform legislation, there is now a great deal of consensus as to
what a Federal patient protection bill should encompass. There is
also strong bipartisan agreement that Congress should act quickly
to extend patient protections to all Americans.

I hope we can achieve this goal this year, and promptly, but time
to enact a real Patients’ Bill of Rights is long overdue. In response
to rising health care costs and the desire to provide more preven-
tive care, many employers have turned to health insurance mainte-
nance organizations and other managed care arrangements.

While managed care has been helpful in moderating costs and
may have helped reduce the number of uninsured, many believe
the pressure to constrain costs has squeezed health providers and
inserted insurance managers into the doctor-patient relationship.

In 1998 and 1999, the House passed legislation to protect pa-
tients enrolled in managed care plans and to ensure timely access
to covered benefits; however, both pieces of legislation failed to be-
come law. Earlier this year, President Bush issued principles to
guide legislators as Congress crafted a Patients’ Bill of Rights.

Those principles stated that new protections should apply to all
Americans. Patients should be allowed to go to Federal Court after
exhausting an independent external medical appeals process, and
there should be appropriate employer protection with caps on dam-
ages.

I am encouraged by President Bush’s principles which I think
strike the right balance between accountability and costs. I think
there is significant agreement on both sides of the aisle on the un-
derlying patient protections, such as access to OB/GYNs, access to
pediatricians for children, access to specialists, the prudent stand-
ards for emergency room care, and disclosure of plan information.

However, I am concerned about some proposals that would do
real damage to employer-provided health care and could increase
the number of the uninsured.

Some are advocating additional unlimited lawsuits as a panacea
to better quality health care. We have seen the effect of unlimited
lawsuits on health care providers with malpractice insurance pre-
miums increasing dramatically. Just yesterday, the Philadelphia
Inquirer reported that hundreds of doctors will shut down their of-
fices today and go to Harrisburg to lobby their State representa-
tives to grant them relief from soaring malpractice insurance pre-
miums. The problem has gotten so serious, 11 percent of doctors
have left the State to escape high premiums.

I don’t believe we can sue our way to better care. Ultimately and
foremost, we should be trying to ensure that patients get the med-
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ical care they need, when they need it. A strong, independent, ex-
ternal appeals process conducted by doctors will ensure patients
get that care.

Health plan enrollees should also be required to exhaust the
medical review process prior to pursuing court remedies. Why es-
tablish an external review process which utilizes medical experts if
that process can be circumvented?

In an attempt to develop a consensus on the issue, today we will
hear from the major interest groups on their protections in man-
aged care reform.

The Patient Access Coalition, which collectively represents more
than 300,000 physicians, will stress the underlying patient protec-
tions that Congress has been debating for a number of years.

The American Medical Association, which also represents about
300,000 physicians, and the Association of Trial Lawyers of Amer-
ica will emphasize their belief that an ERISA plan should be ex-
posed to unlimited liability.

Finally, we will hear a consumer perspective; and from an em-
ployee representing the National Association of Manufacturers,
providing the viewpoint from someone paying for health care and
trying to do what is right for their employees.

But the time is ripe for Congress to act. We spent too much time
stressing our differences, rather than trying to build on common
ground. The President has indicated his willingness to sign a real
Patients’ Bill of Rights. It is up to us to deliver legislation to his
desk. It is also up to us to be coldly realistic, not only about what
our intended consequences might be of legislation, but what the
likely unintended consequences of legislation will be as well; be-
cause day by day, it is becoming ever clearer, if you listen carefully,
that if we manage this situation wrong, if we solve this problem
wrong, we will push the current employer-provided insurance sys-
tem from a defined benefit system to a defined contribution system.

That would be a terrible disservice to every working person in
America who has employer-provided insurance, because over time
it would steeply erode that benefit.

So what we do in solving this very real problem of patients’
rights will determine access to insurance and the quality of cov-
erage American workers enjoy in future decades.

I believe that the issue of unintended consequences is far more
evident now than it was 2 years ago when this first hit the floor
of the House, and every day it is more serious as the costs of drugs
and the costs of other procedures push premiums up on their own.

So I look forward to the testimony of our witnesses, and thank
you for your preparation and for your attendance.

[The opening statement of Chairwoman Johnson follows:]

Opening Statement of Hon. Nancy L. Johnson, M.C., Connecticut, and
Chairwoman, Subcommittee on Health

Today’s hearing begins the Subcommittee’s examination of issues related to a Pa-
tient’s Bill of Rights. When we started exploring legislative solutions to protect pa-
tients from bad actors in the health insurance market, there was much disagree-
ment regarding what the federal legislation should look like. There was even a large
degree of uncertainty as to whether Congress should enact any federal protections.

I am happy to say that after eight years of examining managed care reform legis-
lation, there is now a great deal of consensus as to what a federal patient protection
bill should encompass. There is also strong, bipartisan agreement that Congress
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should act quickly to extend patient protection to all Americans. I hope we can
achie(\lre that goal this year. The time to enact a real patients’ bill of rights is long
past due.

In response to rising health care costs and the desire to provide more preventative
care, many employers have turned to health maintenance organizations (HMO’s)
and other managed care arrangements. While managed care has been helpful in
moderating costs, and may have helped reduce the number of uninsured, many be-
lieve the pressure to constrain costs has squeezed health providers and has inserted
insurance managers into the doctor-patient relationship.

In 1998 and again in 1999, the House passed legislation to protect patients en-
rolled in managed care plans and to ensure timely access to covered benefits. How-
ever, both pieces of legislation failed to become law.

Earlier this year, President Bush issued principles to guide legislators as Con-
gress crafts a patients’ bill of rights. Those principles state that new protections
should apply to all Americans, patients should be allowed to go to Federal court
after exhausting an independent, external medical appeals process and there should
be appropriate employer protection with caps on damages.

I am encouraged by President Bush’s principles, which I think strike the right
balance between appropriate accountability and costs. I think there is significant
agreement on both sides of the aisle on the underlying patient protections, such as
access to OB/GYNSs, access to specialists, prudent layperson standard for emergency
rooms, and disclosure of plan information.

However, I remain concerned about some proposals, which would do real damage
to employer provided health care and could increase the number of uninsured. Some
are advocating additional, unlimited lawsuits as a panacea to better quality health
care. We have seen the effect of unlimited lawsuits on health care providers, with
malpractice insurance premiums increasing dramatically. Just yesterday, the Phila-
delphia Inquirer reported that hundreds of doctors will shut down their offices today
and got to Harrisburg to lobby their state representatives to grant them relief from
soaring malpractice insurance premiums. The problem has gotten so bad, 11 percent
of doctors have left the state to escape high premiums.

I don’t believe we can sue our way to better care. Ultimately and foremost, we
should be trying to ensure that patients get the right medical care when they need
it. A strong, independent external appeals process conducted by doctors, not lawyers
or laymen, will ensure patients get that care. Health plan enrollees should also be
required to exhaust the medical review process prior to pursuing court remedies.
Why establish an external review process which utilizes medical experts, if that
process can be circumvented by lawyers?

In an attempt to develop consensus on the issue, today we will hear from the
major interest groups on their perspectives on managed care reform. The Patient
Access Coalition, which collectively represents more than 300,000 physicians will
stress the underlying patient protections that Congress has been debating for a
number of years. The American Medical Association, which also represents about
300,000 physicians, and the Association of Trial Lawyers of America will emphasize
their belief that ERISA plans should be exposed to unlimited liability. Finally, we
will hear a consumer perspective and from an employer representing the National
Association of Manufacturers, providing the view from someone paying for health
care and trying to do what’s right for its employees.

The time is ripe for Congress to act. We have spent too much time stressing our
differences rather than trying to build common ground. The President has indicated
his willingness to sign a real patient bill of rights. It is up to us to deliver legislation
to his desk.

e —

Chairwoman JOHNSON. Mr. Stark.

Mr. STARK. Thank you, Madam Chair, for holding this hearing
on the question of patient protections in managed care. I only re-
gret that we are having a hearing instead of sitting in the Rose
Garden, signing the bill which has passed the House. And my sen-
timent is that when you have got Dr. Corlin and Ms. Arkin sitting
as close together as they are here and agreeing, we better drop the
gavel and say that we have got a pretty good bill.

My theory on legislation in this town is that if you got anybody
in the room smiling, somebody is getting away with something and
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you ought not to; but when everyone is looking a little grumpy, like
our witnesses, that means that everyone has to contribute a little
and we have got the right mix.

There isn’t much disagreement. We had, I think, 60 Republicans,
and I am sure that you have beaten up on some and knocked a few
off the bill since we passed it, but it is strictly over the issue of
liability.

The CBO came out today and said that it is going to cost one-
tenth of a percent more, due to the liability portions of the right
to sue. The doctors understand that if they are negligent in mal-
practice in—in a negligent fashion, they are apt to be sued—and
rightfully—why should a health plan escape having those same
penalties?

I cannot understand for a moment the rationale of letting health
plans off free. We find that in the State of Texas, where a famous
politician comes from, that they indeed have not had a decrease but
an increase in the number of employer-sponsored insureds after
their Patients’ Bill of Rights has been in effect, I guess, now sev-
eral years.

So I would say let us get on with it. Let us hear everybody’s com-
plaints about the egregiousness of the trial lawyers, and let us
have the AMA tell us that they ain’t so bad, or if they’ve got to suf-
fer, so should everybody else, and let us get this bill signed.

The American public wants it, 60 Republicans joined with the
Democrats—Senator Nickles stalled it in the Senate, I think as
long as he reasonably can—and let us get this bill passed, get it
to the President’s desk and see if he chooses not to sign it. I can’t
believe he won't.

We will have protected an awful lot of Americans from capricious
actions by the few irresponsible managed care plans who do neg-
ligently and wantonly withhold or deny needed coverage.

Thank you.

[The opening statement of Mr. Stark follows:]

Opening Statement of Hon. Fortney Pete Stark, M.C., California

Madame Chairwoman, thank you for holding a hearing on the important topic of
patient protections in managed care. I only regret that this is a hearing rather than
a signing ceremony. I fear we are “hearing” this issue to death. In the last Congress
the House overwhelmingly passed the Patients’ Bill of Rights only to be stymied
during the conference with the Senate. We don’t need more hearings on this topic,
what we need is to get meaningful patient protection legislation signed into law.

At this point in the game, there is broad agreement on the patient protection pro-
visions of a real, effective patients’ bill of rights.

There is also widespread agreement in the House that the set of protections need
to apply to each and every person in private health insurance. That has been a point
of contention with certain colleagues in the Senate, but here in the House there is
agreement that a patients’ bill of rights needs to afford a basic set of protections
that act as a floor in each and every state and for each and every person in private
insurance.

There is also vast agreement that we must have a strong, independent appeals
process in order to assure that patients get the care they need and have paid for
with their premiums and that are guaranteed under the new law.

However, at this point we come to the giant chasm in philosophy that has stymied
ultimate agreement for too long. I hope some of our witnesses here today have a
solution.

That chasm is the issue of liability. Why shouldn’t plans be accountable—i.e. held
liable—if their negligence harms or kills a patient? If someone suffers personal in-
jury or death as a result of a decision made by their health plan, shouldn’t that
health plan be held liable in the same way his/her doctor would be? If a doctor com-
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mits medical malpractice, there is no question that you can sue that doctor under
personal injury law. The same is true of a hospital. However, under today’s laws,
a health plan is often protected from any liability even if it was the direct action
of the plan that caused the patient’s harm or death.

I don’t want courts deciding what is appropriate medicine any more than my col-
leagues on the other side of the aisle. I want health plans providing the appropriate
care up front so that patients are not forced to go through the appeals process or
to court. But, if a health plan inappropriately withholds or delays needed care, I
want a patient to have access to an independent appeals process that will work.

The only way that an appeals process will be an effective means of resolving dis-
putes with health plans is if there are REAL consequences—which means real fi-
nancial consequences—for health plans not going along with the determination of
the independent appeals entity.

Without a strong, effective liability component in the legislation, health plans will
continue to deny appropriate care, delay treatment, and continue many of today’s
abusive practices that result in substandard care for patients because it will con-
tinue to be in their financial interest to do so.

Including effective liability provisions in the legislation isn’t just about enforce-
ment. It is also about providing people with real remedies when they are injured
or killed by a plan’s bad decision. The liability system must be one to which con-
sumers will have adequate access. That is why maintaining liability at the state
court level is so important. The federal courts are overloaded, they lack the exper-
tise in tort cases, and they are difficult for consumers to access. The state courts
have always been the venue for medical malpractice and personal injury cases and
they are the appropriate venue for the vast majority of managed care cases as well.

So, that is the rub. We agree we need a bill, but we absolutely disagree on what
is the best venue for people to enforce their rights and get remedies if they are in-
jured or killed by a plan’s action or inaction. I am tired of passing legislation at the
federal level and sending out press releases saying we’ve solved the problem—when
our solutions haven’t worked. We passed CHIP, but still have more than 10 million
uninsured children. We passed HIPAA and people are still denied health insurance
coverage through the use of exorbitant premiums that price people out of the cov-
erage. We have an opportunity here to pass a bill that will really assure patients
of better quality care—and redress if they don’t get the quality care they deserve
and have paid for with their premiums. I urge my colleagues to join with me in seiz-
ing that opportunity.

Of course, we have a strong bipartisan bill that has been introduced this year,
H.R. 526, the Bipartisan Patient Protection Act of 2001. In the last Congress, the
House overwhelming passed a patients’ bill of rights with broader liability protec-
tions. We’ve modified the liability section of the new bill in order to address con-
cerns that have been raised. This new legislation has the support of a majority of
the U.S. Senate—where our actions were stymied last year. And just yesterday the
CBO confirmed yet again that we can afford to guarantee strong patient protections
and accountability. The bottom line is that providing the all of protections in the
Bipartisan Patient Protection Act, including accountability, will cost employees less
than $1.25—less than a gallon of gas or a loaf of bread—per person per month.

During this debate, independent surveys have shown repeatedly that a strong ma-
jority of both patients and employers are willing and able to cover these costs. This
%eg}'{slation is a strong model for reform and I urge my colleagues to take a close
ook at it.

I look forward to hearing from the distinguished panel of witnesses before us
today and expect that the question and answer session will be quite lively. Thank
you again, Madame Chairwoman, for addressing this important issue. I hope our
next meeting on this topic will be to take long overdue action on the problem.

——

Chairwoman JOHNSON. It is a pleasure, before the panel begins,
to welcome the Chairman of the Ways and Means Committee,
Chairman Thomas, former chairman of this Subcommittee, really
remarkable mind on this subject. And I am very glad, Bill, that you
have been able to join us for at least part of this hearing. I hope
you will be able to hear the whole panel.

Ms. Arkin.
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STATEMENT OF SHARON J. ARKIN, PARTNER, ROBINSON,
CALCAGNIE & ROBINSON, NEWPORT BEACH, CALIFORNIA,
AND MEMBER, ASSOCIATION OF TRIAL LAWYERS OF AMER-
ICA

Ms. ARKIN. Thank you. My name is Sharon Arkin. I am a part-
ner with the law firm of Robinson, Calcagnie & Robinson, and I am
a Member of the Association of Trial Lawyers of America. First, I
greatly appreciate being invited to speak here today and that we
have been permitted to express our views on these incredibly im-
portant issues.

When ERISA was originally passed, it had a very positive intent:
Congress was trying to protect employees and their benefits. Over
the intervening years, because of interpretation by the Supreme
Court, because of the change in the medical care delivery system
in this country, ERISA now actually hurts employees because it
provides an unwarranted immunity to the managed care health
system and allows that system to operate without control, without
recourse. If they act negligently, if they act unreasonably, and even
more frightening, if they act deliberately to ration and withhold
care, they can hurt people and not be affected by it.

If injuries are caused by the wrongful conduct of a person, the
damages for those injuries should be borne by the person who acted
improperly. Those damages should not be borne by society. They
should not be borne by the taxpayers, and they should not be borne
by the person who was victimized, the person who got injured.

We are not talking unlimited liability here. We are not talking
caps, I will get to that later. But liability of a wrongdoer in the civil
justice system is always limited by the amount of harm they actu-
ally cause to people. And punitive damages are always limited by
the jury’s sense of what is appropriate and what is right, and by
the trial court’s sense of what is appropriate and right and by the
appeal court’s sense of what is appropriate and right. They are al-
Waglls limited to what is appropriate for the case. It is never unlim-
ited.

It is a fact of human nature that people who can profit by doing
wrong will continue to do wrong. We need to deter the ma